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West  Virginia  Supreme  Ck>urt  of  Appeals— 

March  31,  1914. 

73  IF.  Va.  769;  SI  S.  E,  633. 


GoTemor  —  Civil  Uability  for  OAeiAl 
Aets. 

The  office  of  governor  is  political  and  the 
discretion  vested  in  the  chief  executive  by  the 
constitution  and  laws  of  the  state  respecting 
his  official  duties  is  not  subject  to  control 
or  review  by  the  courts.  His  proclamations, 
warrants  and  orders  made  in  the  discharge  of 
his  official  duties  are  as  much  due  process  of 
law  as  the  judgment  of  a  court. 


The  governor  cannot  be  held  to  answer  in 

'the  courts  in  an  action  for  damages  resulting 

from  the  carrying  out  of  his  lawful  orders 

or  warrants  issued  in  good  faith  in  discharge 

of  his  official  duties. 


Law  —  Power  to  Deolare  — 
Seopo  of  Military  Power  —  Suppres- 
sion of  Ne'wspaper. 

By  virtue  of  the  authority  vested  in  the 
governor  by  the  constitution  and  laws  of  the 
«tate,  he  has  authority  as  commander  in  chief 
of  the  military  forces,  pending  the  existence 
of  martial  law  covering  any  portion  of  the 
state's  territory,  to  cause  to  be  arrested  and 
imprisoned,  until  peace  is  restored,  any  per- 
son whom  he  has  good  reason  to  believe  is 
aiding  or  encouraging  disorder  and  rioting; 
and  he  may  also  temporarily  suppress  any 
newspaper  published  in  the  state,  having  a 
circulation  in  the  martial  zone,  and  contain- 
ing articles  which  he  has  reason  to  believe 
will  encourage  a  continuation  of  the  disorder 
therein. 

[See  Ann.  Cas.  1914C  9.] 

Militia  —  CHtU   IdabiUty   to   OiTiUam  — 
Order  of  Superior  as  Jnstiftoatioa. 

A  subordinate  military  officer  is  not  ren- 
dered personally  liable  for  injury  resulting  to 
Ann.  Cas.  1917C. — 1 


private  property  from  executing  a  lawful  or- 
der issued  by  the  governor  as  commander  in 
chief  of  the  military  forces. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Application  for  writ  of  prohibition.  H.  D 
Hatfield  et  al.,  petitioners,  and  John  T.  Gra- 
ham, Judge,  et  al.,  respondents.  The  facts 
are  stated  in  the  opinion.    Wbit  awabded. 

A.  A.  Lilly,  Frank  lAvely,  Geo.  8.  Wallace 
and  H.  H.  Kioe  for  petitioners. 
H.  W.  Houston  for  respondents. 

[760]  WiuJAMS,  J.— H.  D.  Hatfield,  Thom- 
as Davis,  Foster  Templeton,  Heber  Rice  and 
Grover  Rippetoe  have  applied  for  a  writ  of 
prohibition  to  prohibit  John  T.  Graham,  judge 
of  the  circuit  court  of  Cabell  county,  from 
entertaining  jurisdiction  of  and  from  further 
proceeding  in  a  certain  action  now  pending 
in  said  court,  brought  against  them  by  the 
Socialist  Printing  Company,  a  corporation. 
The  petition  substantially  avers  that  the  So- 
cialist Printing  Company  brought  an  action 
of  trespass  on  the  case  in  the  circuit  court 
of  Cabell  county  against  petitioners,  in  which 
it  was  alleged  that  petitioners  had  combined 
and  conspired  together  to  destroy  a  certain 
printing  office  owner  by  plaintiff,  and  to 
suppress  and  destroy  a  newspaper  published 
by  it,  know  as  the  "Socialist  and  Labor  Star,*' 
and  that  in  consequence  of  such  conspiracy 
they  did  suppress  and  destroy  said  paper, 
thereby  damaging  the  plaintiff  to  the  amount 
of  $10,000.  Petitioners  further  aver  that,  on 
the  2nd  of  February,  1914,  they  appeared  to 
said  action  in  open  court  and  tendered  and 
filed  a  special  plea,  verified  by  the  affidavit 
of  Heber  Rice,  one  of  said  defendants,  in 
which  they  averred  "that,  at  the  time  of  the 
alleged,  grievances,  the  said  [761]  H.  D.  Hat- 
field was,  and  is  now  governor  of  the  State 
of  West  Virginia,  and,  as  such,  commander 
of  the  military  forces  thereof;  that  Thomas 
Davis,  Foster  Templeton,  Heber  Rice  and 
Grover  Rippetoe  were  each  officers  in  the 
West  Virginia  National  Guard  holding  rank 
as  follows:     Thos.   B.  Davis,  Major,  Foster 
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Templeton  and  Heber  Rice,  First  Lieutenants, 
and  Grover  Rippetoe,  2nd  Lieutenant;  and  as 
such  subject  to  the  orders  and  control  of  said 
Governor  and  Commander  in  Chief;  that  a 
state  of  war,  insurrection  and  riot  was  and 
had  been  for  a  long  time  prior  theretofore  in 
existence  in  certain  portions  of  the  Counties 
of  Fayette,  Raleigh,  Kanawha  and  Boone  and 
recognized  and  proclaimed  by  proclamation  of 
Wm.  E.  Glasscock,  Governor,  on  the  10th  day 
of  February,  1913,  and  a  portion  of  the  said 
W.  Va.  National  Guard  then  occupied  said 
proclaimed  territory;  that  many  lives,  and 
mucli  property  had  been  destroyed,  and  that 
riot  and  bloodshed  was  then  rampant  and 
pending,  and  that  the  state  had  spent  about 
one-half  million  dollars  in  trying  to  restore 
peace  and  order,  and  a  due  execution  of  the 
laws  in  said  proclaimed  territory;  that  a 
proposition  for  settlement  was  then  pending 
and  about  to  be  agreed  to  by  all  the  contend- 
ing forces  in  said  territory  and  that  the  plain- 
tiff, the  Socialist  Printing  Company,  was  then 
publishing  a  newspaper  called  the  'Socialist 
and  Labor  Star'  at  its  plant  in  Huntington, 
West  Virginia,  which  newspaper  had  large 
circulation  in  the  proclaimed  territory  and 
exerted  great  influence  therein ;  that  the  plain- 
tiflf  was  using  said  newspaper  unlawfully 
in  keeping  up  the  war  iasurrection,  riot 
and  bloodshed,  and  counselled,  aided,  abetted 
and  supported  those  persons  therein  who 
were  at  war  and  insurrection  against  the 
government  of  the  State;  that  the  issue 
of  the  said  paper  of  the  week  of  May 
5,  1913,  was  especially  designed  to  prevent  a 
settlement  of  the  insurrection  as  then  pro- 
posed and  about  to  be  agreed  upon,  and  after- 
wards agreed  upon,'  and  that  said  Governor 
had  cause  to  believe  and  did  believe  that  said 
plaintiff  was  combining  and  conspiring  and 
supporting  hostile  action  thereby  against  said 
state;  that  on  the  5th  day  of  May,  1913,  said 
Governor  issued  his  warrant  for  the  arrest  of 
the  officers  of  said  plaintiff  company,  and 
ordered  that  its  said  proposed  issue  of  the 
week  of  May  5th,  1913,  be  suppressed;  that  in 
obedience  to  said  warrant  and  [762]  order, 
certain  officers  of  the  said  plaintiff  company 
were  arrested,  the  said  plant  taken  possession 
of  on  the  night  of  May  8th,  1913,  the  advanced 
iheets  of  the  issue  of  that  week  taken  posses- 
sion of  and  the  type  of  said  issue  then  set  up 
was  pied  and  the  room  in  which  the  plant  was 
located  locked  up,  and  said  plant  on  the 
morning  of  the  10th  of  May,  1913,  was  re- 
turned to  the  possession  of  said  plaintiff  with- 
out damage  except  the  suppression  of  said 
issue  by  pieing  said  type;  the  said  defend- 
iints  denied  any  conspiracy  to  destroy  said 
plant,  and  denied  that  the  same  or  any  part 
thereof  was  destroyed."  Thev  allege  that  said 
special  plea  and  all  the  matters  therein  con- 
tained are  true,  and  exhibit  a  copy  of  it  with 
their  petition  and  pray  that  it  be  read  and 


considered  as  a  part  of  their  petition.  They 
further  aver  that  on  the  day  said  special  plea 
was  filed,  the  plaintiff  in  said  action  appeared 
by  counsel  and  moved  the  court  to  strike 
it  from  the  record  as  not  being  sufficient  in 
law,  and  that  the  court  sustained  the  motion 
and  struck  the  plea  from  the  record,  over 
the  objections  and  exceptions  of  petitioners, 
and  set  a  day  for  the  trial  of  said  case;  that 
the  matters  set  up  in  said  special  plea  are 
true,  and  are  admitted  to  be  true,  and  that 
the  same  constitute  a  bar  to  the  further  prose- 
cution of  said  case;  that  the  warrant  of  ar- 
rest and  order  to  suppress  the  issue  of  said 
paper  for  the  week  of  May  5,  1913,  were  acta 
of  the  Chief  Executive  of  the  State  fully  au- 
thorized by  the  constitution  and  laws  of  the 
state  for  the  preservation  of  the  State;  that 
the  issuance  of  the  same  were  within  his 
discretion;  that  he  had  just  cause  to  believe 
and  did  believe  that  such  action  was  neces- 
sary; that  he  did  in  no  way  abuse  his  dis- 
cretion in  BO  doing;  that  said  warrant  and 
order  were  properly  and  legally  carried  out 
according  to  the  command  of  said  Governor 
by  said  officers  as  it  was  their  duty  to  do 
under  section  16  of  chapter  147  of  the  Code; 
that  there  is  nothing  in  said  record  of  said 
case  alleging  an  abuse  of  discretion  or  of 
official  duty,  and  that  there  was  none.  Peti- 
tioners further  aver  that  ITios.  B.  Davis, 
Heber  Rice,  Grover  Rippetoe  and  Foster  Tem- 
pleton were  at  the  time  of  the  alleged  com- 
mission of  said  grievances,  officers  in  the  law- 
ful exercise  or  discharge  of  their  official  duties 
under  an  order  and  proclamation  of  the  Gov- 
ernor of  this  State  and  are  not,  by  express 
provision  of  law,  to  be  held  personally  [763] 
responsible  therefor  in  any  action,  suit  prose- 
cution or  proceeding,  civil  or  criminal;  that* 
the  circuit  court  of  Cabell  county  has  no 
jurisdiction  to  proceed  further  in  the  trial 
of  said  case;  and  that,  in  attempting  to  do 
so,  the  judge  of  said  court  is  exceeding  and 
abusing  his  jurisdiction.  And  they  pray  that 
he  be  prohibited  from  further  proceeding  in 
said  cause. 

Upon  the  filing  of  the  petition  a  rule  was 
awarded,  to  which  the  Socialist  Printing  Com- 
pany demurred  and  also  made  answer  or  re- 
turn, and  also  filed  an  amended  return.  Peti- 
tioners moved  to  strike  the  return  and  amend- 
ed return  from  the  record  on  the  ground  that 
they  were  not  responsive  to  the  rule  and  also 
replied  generally.  Following  the  established 
practice  of  this  court  the  motion  to  exclude 
was  taken  under  consideration  together  with 
all  matters  arising  upon  the  merits  of  the 
cause. 

Respondent  admits  that  the  petition  cor- 
rectly sets  forth  tlie  matters  averred  in  the 
special  plea  tendered  by  petitioners,  and  that 
pursuant  to  its  motion,  the  court  struck  it 
out  and  refused  to  entertain  it;  that,  at  the 
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time  of   the   alleging  grievances  complained 
of,  H.  D.  Uatileid  was,  and  that  he  is  now^ 
Governor  of  the  State  of  West  Virginia,  and 
ex  officio  commander-in-chief  of  the  military 
forces   thereof;    that   Thomas   Davis,   Foster 
Templeton,  Heber  Kke  and  Grover  Rippetoe 
were  then  members  of  the  military  forces  with 
the  official  rank  claimed  by  them  in  the  peti- 
tion; that  about  the  10th  of  February,  1913, 
Wm.  £.  Glasscock,  former  governor  of  West 
Virginia,    issued    his    proclamation    placing 
parts  of  certain  counties  in  the  Kanawha  coal 
field  under  martial  law  and  that  a  portion  of 
the  military  forces  then  occupied  said  terri- 
tory; that  said  proclamation  was  in  force  at 
the  time  of  the  alleged  injury;   that  much 
rioting  and  lawlessness  existed  in  said  terri- 
tory,   and    that   the    State  had   spent  much 
money  in  trying  to  restore  peace  and  order; 
that  the  governor  issued  his  warrant  for  the 
arrest  of  the  officers  of  the  respondent  com- 
pany, but  denies  that  the  said  warrant  au- 
thorized the  pieing  of  its  type,  demolishing  of 
its  forms  and  suppressing  of  its  newspaper, 
and  avers  that  the  governor  at  the  time  of 
issuing  his  warrant  gave  secret  verbal  order 
to  the  aforesaid  subordinate  military  officers 
to  suppress  its  paper,  and  denies  [764]  his 
lawful  authority  to  give  such  an  order  and 
denies  that  the  law  protects  his  subordinate 
officers  in  obeying  such  an  order.    It  also  ad- 
mits the  pendency  of  a  proposition  for  the 
settlement  of  the  industrial  controversy  then 
existing  between  the  coal  operators  and  the 
miners,  which  had  been  submitted  by  the  Gov- 
ernor for  the  mutual  consideration  of  the  con- 
tending parties,  but  it  avers  that  said  propo- 
sition was  unfair  to  the  miners.    The  record 
does  not  disclose  what  the  proposition  was. 
Respondent  admits  that,  through  the  columns 
of   its  newspaper,   it  severely  criticised  the 
aforesaid  proposition  for  a  settlement,  for  the 
alleged  reason  that  it  believed  that  an  accep- 
tance of  it  by  the  miners  would  be  against 
their  best  interest  and  a  great  detriment  to 
their  cause.    It  denies  that  its  newspaper  had 
great  influence  and  large  circulation  in  the 
martial  zone,  but  admits  that  it  had  about 
twenty  subscribers  in  said  territory.    It  also 
avers  many  other  matters  of  fact  which,  how- 
ever, are  not  responsive  to  the  writ  and  there- 
fore  not  material   for  the  purposes  of  this 
suit. 

The  materia]  facts  alleged  in  the  petition 
are  admitted.  Therefore,  the  only  questions 
presented  to  this  court  are  questions  of  law 
relating  to  the  power  of  the  governor  and 
the  jurisdiction  of  the  court  to  inquire  into 
and  pass  upon  the  legality  of  his  official  act. 
Could  the  court  retain  jurisdiction  of  the  ac- 
tion after  the  official  character  of  the  peti- 
tioners and  the  official  act  of  the  governor, 
which  was  the  cause  of  the  alleged  injury 
were  brought  to  its  notice  by  the  special  plea? 
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Should  it  not  have  entertained  the  plea  and, 
no  issue  of  fact  being  raised,  should  it  not 
have  dismissed  the  action  for  want  of  juris- 
diction? Consistent  with  both  reason  and 
authority  we  think  the  questions  require  an 
affirmative  answer.  The  declaration  did  not 
disclose  the  official  character  of  petitioners, 
or  that  the  alleged  wrong  was  in  consequence 
of  an  official  act  of  the  governor.  Conse- 
quently, so  far  as  it  appeared  upon  the  face 
of  the  declaration,  the  court  had  jurisdiction. 
It  had  jurisdiction  of  causes  such  as  was  al- 
leged. But,  when  the  official  character  of  de- 
fendants, and  the  purpose  the  governor,  as 
commander-in-chief  of  the  military  forces  of 
the  State,  had  in  view  in  directing  the  thing 
to  be  done  that  is  complained  of  in  the  decla- 
ration, and  his  good  faith  and  honest  belief 
in  the  necessity  for  doing  it,  were  made  [765] 
to  appear  by  the  special  plea  which  was  not 
replied  to,  the  court  should  have  dismissed 
the  action  for  want  of  jurisdiction.  The  gov- 
ernor of  the  State  cannot  be  held  to  answer  in 
the  courts  in  a  civil  action  for  damages  re- 
sulting from  the  execution  of  his  lawful  or- 
ders or  warrants  issued  in  good  faith  in  dis- 
charge of  his  official  duties.  The  Constitu- 
tion and  laws  of  the  State  vest  in  him  certain 
powers  and  duties,  and  he  is  necessarily 
clothed  with  the  right  to  determine  what 
his  duties  are  in  any  emergency;  and,  so 
long  as  he  acts  within  the  limits  of  his 
constitutional  powers  and  privileges,  his  offi- 
cial conduct  is  not  subject  to  review  in 
any  other  manner  than  that  provided  by 
the  Constitution  which  created  his  high  office. 
Sec.  5,  Art.  VII.  of  the  Constitution  says: 
"The  chief  executive  power  shall  be  vested 
in  the  governor,  who  shall  take  care  that  the 
laws  be  faithfully  executed;"  and  section  12 
of  the  same  article  makes  him  commander-in- 
chief  of  the  military  forces  of  the  State,  ex- 
cept when  they  are  called  into  services  of 
the  United  States,  and  empowers  him  to 
call  them  out  to  execute  the  laiws,  suppress 
insurrection  and  repel  invasion.  He  has  the 
power  to  declare  that  a  state  of  war  exists 
in  any  part  of  the  State  and  to  proclaim 
martial  law  for  the  government  of  such  dis- 
turbed district,  and  to  make  use  of  the  mili- 
tary forces  to  restore  peace,  law  and  order; 
and  his  official  acts  in  that  respect  are  not 
reviewable  by  the  courts.  Mays  v.  Brown, 
71  W.  Va.  519,  77  S.  E.  243,  45  L.R.A.(N.S.) 
996.  He  is  vested  with  the  discretion  to  "de- 
termine whether  the  conditions  existing  are 
such  as  to  make  it  necessary  to  put  in  opera- 
tion and  effect  the  military  power  of  the  state, 
and  having  once  exercised  his  judgment  in 
the  premises,  in  good  faith,  the  courts  have 
no  power  to  review  it  and  to  declare  his  of- 
ficial act  void.  The  fundamental  idea  under- 
lying our  federal  and  state  systems  of  gov- 
ernment is  a  division  of  powers  among  the 
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three  branches  thereof^,  the  executive,  the  leg- 
islative, and  the  judiciary.  Every  one  of 
these  is  made  as  independent  of  the  other  two 
as  it  was  thought  wise  and  practicable  by 
the  framers  of  our  constitutions  to  make 
them.  Tlie  official  acts,  orders  and  proclama- 
tions of  the  chief  executive,  made  within  the 
scope  of  his  constitutional  powers,  are  no 
more  subject  to  review  by  the  courts  than  acts 
passed  by  the  legislature.  It  follows  from 
the  very  nature  and  constitution  of  our  gov- 
ernment, and  from  [766]  the  character  of 
the  powers  and  duties  with  which  it  has 
clothed  the  chief  executive,  that  he  must  de- 
termine for  himself  the  necessity  for  the  ex- 
ercise of  such  power  as  is  vested  in  him. 
There  is  no  higher  authority  in  the  state 
to  determine  it  for  him.  Within  his  con- 
stitutional duties  and  powers  he  is  supreme. 
Like  any  other  officer  of  the  state,  he  is  liable 
to  impeachment  in  the  manner  provided  by 
the  Constitution  (Art.  IV,  Sec.  9)  for  "mal- 
administration, corruption,  incompetency, 
gross  immorality,  neglect  of  duty,  or  any 
high  crime  or  misdemeanor."  But  there  is  no 
other  manner  of  reviewing  his  official  con- 
duct. If  the  courts  could,  while  the  governor 
is  in  office,  review  his  official  acts  and  pro* 
clamations  and  pronounce  them  illegal,  then 
the  judiciary,  and  not  the  governor,  would 
be  the  chief  executive  power  in  the  State. 
But  there  is  nothing  in  the  Constitution  in-  • 
vesting  the  judiciary  with  power  to  declare 
void  an  order  or  proclamation  which  the  gov-  • 
emor  has  the  constitutional  power  to  make. 
We  do  not  mean  to  intimate  that  a  governor, 
because  of  his  exalted  office,  is  incapable  of 
doing  wrong,  or  that  he  would  not  be  liable 
for  wantonly,  maliciously  and  unnecessarily 
injuring  the  person  or  property  of  a  citizeii. 
We  can  imagine  instances  wherein  he  might 
so  clearly  overstep  the  bounds  of  his  constitu- 
tional power  as  to  make  himself  personally 
liable,  but  such  instances  are  extremely  un- 
likely to  occur,  nor  does  the  suit  now  pending 
in  the  circuit  court  of  Cabell  county,  which 
we  are  asked  to  prohibit,  involve  an  act  of 
that  character.  From  the  facts  set  up  in 
the  petition  and  admitted  in  the  return  a 
case  is  presented  which  required  the  exercise 
of  executive  discretion.  Martial  law  had  ex- 
isted in  a  portion  of  the  state  for  many 
months,  and  had  cost  the  state  a  large  sum 
of  monev.  The  Governor  was  earnestly  en- 
deavoring  to  restore  law  and  order,  and  the 
means  employed  by  him,  which  was  the  sub- 
mission to  the  opposing  forces  in  the  industri- 
al war  a  proposition  of  compromise  for  their 
consideration,  was  severely  criticised.  What 
were  the  terras  of  that  proposition  and  the 
character  of  the  criticisms  which  respondent 
had  published  in  its  nownpaper,  and  intended 
to  continue  to  publish,  do  not  appear.  But 
the  petition  alleges  that  their  effect  was  to 


encourage  a  continuation  of  disorder  and  riot- 
ing in  the  martial  zone;  and  that  the  Gover- 
nor had  cause  to  [767]  believe  and  did 
believe  that  it  was  necessary,  in  order  to  re- 
store peace,  to  suppress  the  publication  of 
the  issue  of  the  paper  then  about  to  be  pub- 
lished. Under  the  ordinary  conditions  of 
peace  the  governor  could  not  have  lawfully 
exercised  such  apparently  arbitrary  power, 
but  a  condition  existed  that  amounted  to  do- 
mestic war,  and  called  for  the  exercise  of  the 
military  power  of  the  state  to  suppress  it. 
The  act  complained  of  was  done  in  obedience 
to  a  military  command  of  the  governor,  act- 
ing as  commander-in-chief  of  the  state's  mili- 
tary forces.  The  necessity  for  the  act  is  its 
justification,  and  the  governor  had  the  dis- 
cretion to  determine  whether  the  necessity 
therefor  existed,  and  having  had  caused  to 
believe  that  the  necessity  did  exist,  the  courts 
have  no  power  to  review  his  discretion  and 
pronounce  his  warrant  or  command  unlawful, 
as  being  in  excess  of  his  constitutional  pow- 
er. True  it  is  that  our's  is  a  government  by 
the  people,  but  it  must  also  be  remembered 
that  it  is  a  government  by  laws  and  that  the 
people  have  delegated,  for  the  time  being, 
their  power  to  faithfully  execute  the  laws  to 
their  chief  executive  and  have,  by  their  con- 
stitution, clothed  him  with  the  requisite  pow- 
er to  do  so.  Of  course,  the  governor  must 
act  in  good  faith;  he  cannot  injure  the  per- 
son or  property  of  a  citizen  unnecessarily, 
wantonly  or  maliciously,  even  under  color  of 
his  high  office;  and  w^hen  his  act  is  justifiable, 
as  in  the  present  case,  only  on  the  ground  of 
public  necessity,  he  must  have  reasonable 
ground  to  believe  that  the  necessity  therefor 
exists.  But  the  facts  constituting  the  grounds 
for  his  belief  must  be  viewed  from  his  stand- 
point and  in  the  light  of  the  exigencies  as 
they  appeared  to  him,  because  he  is  compelled 
to  judge  of  their  sufficiency  in  the  first  in- 
stance and,  unless  his  belief  is  wholly  im- 
founded,  the  legality  of  his  act  is  unquestion- 
able. Where  there  is  ground  for  his  belief 
the  court  cannot  substitute  its  judgment  for 
his.  The  necessity  for  his  act  makes  it  both 
lawful  and  "due  process"  within  the  meaning 
of  the  Constitution  of  the  United  States. 
Moyer  v.  Peabody,  212  U.  S.  78,  29  S.  Ct. 
235,  53  U.  S.  (L.  ed.)  410. 

Respondent  admits  that  it  had  twenty  sub- 
scribers within  the  martial  zone.  If  the  pap- 
er had  entered  the  mails  the  governor  would 
have  had  no  power  to  prevent  its  circulation 
in  that  territory,  and  his  only  course  was  to 
prevent  its  publication.  [768]  That  respond- 
ent's plant  was  at  a  point  in  the  state  remote 
from  the  martial  zone  did  not  limit  his  poA or, 
as  the  military  commander-in-chief,  to  stop 
the  issue  of  the  paper  which  he  had  good 
reason  to  Ixilieve  was  antagonizing  him  and 
encouraging  further  disorder.    His  power,  mil- 
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itarj  as  well  as  civil,  is  coextensive  with  the 
Ijoundaries  of  the  State.  A  person  outside 
of  the  military  cordon  might  be  able  to  do 
more  mischief  than  one  within,  and  it  would 
be  irrational  to  say  that  the  governor  has 
no  authority  to  prevent  it. 

One's  property  is  not  more  sacred  in  law 
than  his  personal  liberty;  and  the  Moyer 
case,  above  cited,  which  was  an  action  against 
the  governor  of  the  state  of  Colorado  for  an 
alleged  unlawful  arrest  and  detention,  differs 
from  this  one  only  in  the  respect  that  that 
suit  was  brought  after  the  governor  had 
ended  his  term  of  office,  the  injury  complained 
of  was  t»  Moyer's  personal  liberty,  while  here 
th«  action  is  brought  against  the  governor  in 
office,  and  is  for  an  alleged  injury  to  respond- 
ent's pr<^erty.  In  rendering  the  opinion  in 
that  case,  Justice  Holmes  uses  the  following 
language:  "So  long  as  such  arrests  are  made 
in  good  faith  and  in  the  honest  belief  that 
they  are  needed  in  order  to  head  the  insurrec- 
tion off  the  governor  is  the  final  judge  and 
cannot  be  subjected  to  an  action  aiter  he  is 
out  of  office,  on  the  ground  that  he  had  not 
reasonable  ground  for  his  belief/'  And  again, 
he  says:  **When  it  comes  to  a  decision  by 
the  head  of  the  state  upon  a  matter  involv- 
ing its  life,  the  ordinary  rights  of  individuals 
must  yield  to  what  he  deems  the  necessities 
of  the  moment.  Public  danger  warrants  the 
substitution  of  executive  process  for  judicial 
process."  See  also  In  re  Moyer,  36  Colo.  159, 
85  Pac.  190,  117  Am.  St.  Rep.  189,  12  L.R.A. 
(N.S.)   979. 

The  case  of  Com.  v.  Shortall,  206  Pa.  St. 
165,  55  Atl.  952,  98  Am.  St.  Rep.  759,  65 
L.R.A.  193,  bears  upon  the  question  we  are 
considering.  There  the  governor  issued  an 
order  calling  out  the  militia  to  preserve  or- 
der in  certain  counties  in  which  there  were 
mine  strikes  and  in  which  tumults,  riots, 
and  mobs  had  taken  place.  The  general  in 
command  of  the  military  forces  had  placed  a 
^ard  at  a  home  which  had  been  attacked 
with  dynamite,  and  gave  them  orders  to 
shoot,  and  "shoot  to  kill,"  any  person  who 
approached  the  house  at  night  and  failed  to 
halt  when  commanded  to  do  so.  A  man  was 
discovered  near  midnight  approaching  the 
house  and  was  commanded  four  times  by  the 
sentry  to  halt;  he  did  [769]  not  halt  and 
was  shot  and  killed  by  Wadsworth,  the  sen- 
try. A  coroners  jury  found  the  shooting  was 
hasty  and  unjustifiable.  He  was  later  arrest- 
ed on  the  charge  of  manslaughter,  but  was 
discharged  on  habeas  corpus.  The  supreme 
court  of  Pennsylvania  held  that,  "The  effect 
of  martial  law  is  to  put  into  operation  the 
powers  and  methods  vested  in  the  command- 
ing officer  by  military  law.  So  far  as  his 
powers  for  tlie  preservation  of  order  and  se- 
curity of  life  and  property  are  concerned  there 
is  no  limit  but  the  necessities  and  exigency 
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of  the  situation.  And  in  this  respect  there 
is  no  difference  between  a  public  war  and 
domestic  insurrection.  What  has  been  called 
the  paramount  law  of  self-defense,  common 
to  all  countries,  has  established  the  rule  that 
whatever  force  is  necessary  is  also  lawful." 
The  court  in  its  opinion  at  page  174  says: 
"While  the  military  are  in  active  service  for 
the  suppression  of  disorder  and  violence,  their 
rights  and  obligations  as  soldiers  must  be 
judged  by  the  standard  of  actual  war.  No 
other  standard  is  possible,  for  the  first  and 
overruling  duty  is  to  repress  disorder,  what- 
ever the  cost,  and  all  means  which  are  neces- 
sary to  that  end  are  lawful." 

Hare  in  his  work  on  Constitutional  Law, 
Lect.  XLII,  says:  "We  have  seen  that  what- 
ever force  is  requisite  for  the  defence  of  the 
community  or  of  individuals  is  also  lawful. 
The  principle  runs  through  civil  life,  and  has 
a  twofold  application  in  war, — externally 
against  the  enemy,  and  internally  as  a  justi- 
fication for  acts  that  are  necessary  for  the 
common  defence,  however  subversive  they  may 
be  of  rights  which  in  the  ordinary  course  of 
events  are  inviolable.  The  application  of  the 
principle  depends  in  the  former  case  on  con- 
siderations which  are  beyond  the  scope  of  the 
municipal  law,  and  may  be  applied  in  the 
latter  without  waiting  for  the  mandate  of 
a  court  or  the  sanction  of  the  legislature; 
although  the  question  whether  the  necessity 
exists  may  be  brought  subsequently  before  a 
judicial  tribunal,  and  will  be  concluded  by 
the  judgment.  There  is  to  this  extent  due 
process  of  law,  because  the  parties  who  have 
suffered  deprivation  have  their  day  in  court 
when  the  exigency  has  passed,  and  may,  if 
there  was  no  sufficient  cause,  recover  compen- 
sation in  damages  or  invoke  the  rigor  of  the 
criminal  law." 

Marbury  v.  Madison,  1  Cranch  137,  2  U.  S. 
(L.  ed.)  60,  presents  the  earliest  [770]  ju- 
dicial utterance,  in  this  country,  respecting 
the  right  of  the  judiciary  to  pass  judgment 
upon  the  official  act  of  the  chief  executive; 
and  that  case  is  cited  sometimes  as  authority 
for,  and  sometimes  as  authority  against,  the 
proposition.  Marbury  had  been  appointed  by 
John  Adams,  the  retiring  president,  as  a 
justice  of  the  peace  in  the  District  of  Colum- 
bia. His  commission  had  been  made  out  and 
signed,  but  had  not  been  delivered,  by  Mr. 
Adams.  On  coming  into  office  the  new  presi' 
dent  advised  his  secretary  of  state,  Mr.  Madi- 
son, not  to  deliver  the  commission;  and  Mr. 
Marbury  applied  to  the  Supreme  Court  of 
the  United  States  for  a  writ  of  mandamus  to 
compel  the  delivery  of  it.  The  case  went 
off  on  the  ground  that  the  court  was  not  giv- 
en, by  the  Constitution,  original  jurisdiction 
to  award  the  writ.  But  Chief  Justice  Mar- 
shall, who  wrote  the  opinion,  intimated  that 
if  original  jurisdiction  to  award  the  writ  in 
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any  case  had  existed,  it  would  have  been 
awarded  in  that  case,  for  the  reason  that  the 
official  act  of  the  President,  so  far  as  it  in- 
volved his  discretion,  was  completed  by  the 
signing  of  the  commission,  and  that  its  de- 
livery was  a  purely  ministerial  duty,  to  be 
performed  by  the  secretary  of  state.  But, 
notwithstanding  the  great  ability  of  the  dis- 
tinguished jurist  who  uttered  that  dictum, 
the  majority  of  the  courts  have  refused  to 
follow  it,  if  indeed  his  observations  can  be 
said  to  relate  to  the  president,  which  we  do 
not  think  the  learned  chief  justice  ever  in- 
tended. The  relations  of  the  president  to  the 
general  government  is  analogous  to  that  of 
the  governors  to  their  respective  states,  and 
no  court  in  America  has  ever  held  that  the 
judiciary  has  the  power  to  control  executive 
discretion.  However,  the  courts  of  North 
Carolina,  Ohio,  Georgia,  Missouri,  Minnesota 
and  Maryland  have  held  that,  if  the  duty  is 
purely  ministerial  and  such  as  the  legisla- 
ture might  well  have  devolved  on  some  other 
official,  the  governor  may  be  ordered  by  the 
courts  to  perform  it.  Cotton  v.  Ellis,  52  N. 
C.  645  i  State  v.  Chase,  6  Ohio  St.  538  (N. 
S.  R.) ;  Bonner  v.  Pitts,  7  Ga.  473;  Chamber- 
lain v.  Sibley,  4  Minn.  309;  Pacific  R.  Co. 
V.  Governor,  23  Mo.  353,  66  Am.  Dec.  673, 
and  Magruder  v.  The  Governor,  25  Md.  173. 
But  the  better  reasoned,  as  well  as  the  greater 
number  of  decisions,  are  to  the  contrary.  In 
Hartranft's  Appeal,  85  Pa.  St.  433,  27  Am. 
Rep.  667,  which  was  from  an  attachment 
issued  by  the  court  of  quarter  sessions  [771] 
of  Allegheny  county  to  compel  the  attendance 
of  the  governor  and  certain  officers  of  the 
national  guard  before  the  grand  jury  for 
the  purpose  of  giving  testimony  relative  to 
certain  riots  which  had  occurred  in  said 
county  in  the  July  preceding,  in  which  a  num- 
ber of  persons  had  been  killed.  The  governor 
and  his  subordinate  officers  appeared,  by  the 
attorney  general,  and  represented  to  the  court, 
that  what  they  knew  and  did,  respecting  the 
riot,  they  knew  and  had  done  in  their  offi- 
cial capacity  as  military  officers;  that  what 
they  knew  were  privileged  communications 
and  that  a  disclosure  of  them  would,  in 
their  opinion,  be  detrimental  to  the  public 
service  and  injurious  to  the  interests  of  the 
Commonwealth;  and  disavowed  any  disre- 
spect to  the  court  and  grand  jury  for  failing 
to  obey  the  court's  summons.  But,  notwith- 
standing their  representations,  the  court  or- 
dered an  attachment  to  issue  against  the 
governor  and  his  subordinate  military  officers. 
On  appeal  the  supreme  court  of  that  state 
set  aside  the  attachment,  and,  in  the  course 
of  its  opinion,  says:  "Where  does  the  Court 
of  Quarter  Sessions,  or  any  other  court,  get 
the  power  to  call  this  man  before  it,  and  com- 
pel him  to  answer  for  the  manner  in  which 
he  has  discharged  his  constitutional  functions 


as  executor  of  the  la/ws  and  commander-in- 
chief  of  the  militia  of  the  Commonwealth? 
For  it  certainly  is  a  logical  sequence  thai 
if  the  Governor  can  be  compelled  to  reveal 
the  means  used  to  accomplish  a  given  act,  he 
can  also  be  compelled  to  answer  for  the  man- 
ner of  accomplishing  such  act.  If  the  Court 
of  Quarter  Sessions  of  Allegheny  county  can 
shut  him  up  in  prison  for  refusing  to  appear 
before  it  and  reveal  the  methods  and  means 
used  by  him  to  execute  the  laws  and  suppress 
domestic  violence,  why  may  it  not  commit 
him  for  a  breach  of  the  peace,  or  for  homicide, 
resulting  from  the  discharge  of  his  duties  as 
commander-in-chief?  And  if  the  courts  can 
compel  him  to  answer,  why  can  they  not  com- 
pel him  to  act?  All  these  things,  we  know, 
may  be  done  in  the  case  of  private  indi- 
viduals; such  an  one  may  be  compelled  to 
answer,  to  account  and  to  act.  In  other 
words  if,  from  such  analogy,  we  once  begin 
to  shift  the  supreme  executive  power,  from 
him  upon  whom  the  constitution  has  con- 
ferred it,  to  the  judiciary,  we  may  as  well 
do  the  work  thoroughly  and  constitute  the 
courts  the  absolute  guardians  and  directors 
of  all  governmental  [772]  functions  what- 
ever. If,  however,  this  cannot  be  done,  we 
had  better  not  take  the  first  step  in  that 
direction." 

The  same  doctrine  was  asserted  by  the  su- 
preme courts  of  Louisiana,  Illinois,  Rhode 
Island  and  Arkansas  in  the  following  cases, 
viz:  State  v.  Warmoth,  22  La.  Ann.  1,  2 
Am.  Rep.  712;  The  People  v.  Bissell,  19  111. 
230,  68  Am.  Dec.  591;  Mauran  v.  Smith,  8 
R.  I.  192,  6  Am.  Rep.  564,  and  Hawkins  v. 
Governor,  1  Ark.  570,  33  Am.  Dec.  346,  all 
of  which  were  applications  for  mandamus  to 
compel  the  governor  to  perform  a  ministerial 
act  imposed  by  statute,  and  in  each  case  the 
writ  was  refused.  The  court  of  Rhode  Island 
says:  "It  is  admitted  that  wherever,  within 
the  sphere  of  his  duties,  the  executive  has  a 
.  discretion,  he  is  amenable  for  refusing  to  per- 
form them,  not  to  the  Court,  but  to  the  Sen- 
ate on  an  impeachment,  or  to  the  people  at 
the  polls."  Says  the  court  of  Arkansas: 
"Official  Acts  of  the  GU)vernor  of  the  State  are 
political  and  must  be  politically  examined  in 
the  manner  pointed  out  by  the  Constitution." 
And  likewise  the  court  of  Louisiana:  "The 
Governor  must  be  presumed  to  have  the  dis- 
cretion and  the  right  of  deciding  what  acts 
his  duties  require  him  to  perform  otherwise 
his  functions  would  be  trammelled,  and  the 
executive  branch  of  the  government  made  sub- 
servient in  an  important  feature  to  the  ju- 
diciary. The  right  of  the  judiciary  to  in- 
terfere with  or  encroach  upon  the  rio^hts  or 
functions  of  the  executive  is  distinctly  and 
ea?  industria  disavowed.  " 

In  People  v.  Governor,  29  Mich.  329,  18 
Am.  Rep.  89,  Judge  Cooley  says:     "There  is 
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as  to  all  the  authority  specially  confided  to 
the  governor,  whether  by  the  constitution  or 
the  laws,  no  safe  logical  doctrine  but  this: 
that  reasons  of  a  conclusive  nature  must  be 
presumed  to  have  been  found,  requiring  the 
particular  authority  to  be  confided  to  the 
chief  executive  as  one  properly  and  peculiarly, 
if  not  exclusively  pertaining  to  the  depart- 
ment which  he  represents."  The  court  in 
that  case  declined  to  entertain  jurisdiction 
notwithstanding  the  governor  professed  a 
willingness  to  be  governed  by  the  court's  de- 
cision upon  the  merits  of  the  case. 

The  above  quotations  show  that  the  courts 
have  been  very  careful  to  observe  the  line  of 
demarcation  separating  the  jurisdiction  of 
the  executive  from  the  judiciary.  The  fact 
that  the  governor  is  vested  by  the  Constitu- 
tion and  laws  of  [773]  the  State  with  power 
and  authority  to  restore  peace  and  order,  in 
a  community  wherein  they  have  been  violent- 
ly set  at  naught,  clothes  him  with  discretion, 
with  jurisdiction,  to  determine  the  means  that 
are  necessary  for  the  accomplishment  of  the 
end.  Respondent  admits  that  it  had  at  least 
twenty  subscribers  in  the  martial  zone  and 
that  it  had,  in  a  previous  issue  of  its  news- 
paper, severely  criticised  the  proposition 
which  the  governor  had  submitted  to  the  con- 
tending forces  for  a  settlement  of  their  dif- 
ferences. He,  therefore,  had  reason  to  believe 
that  the  newspaper  was  lending  aid  and  en- 
couragement to  the  rioters,  and  he  had  the 
constitutional  power  and  right  to  arrest  and 
imprison  anyone  who  was  thus  engaged  and 
hold  him  in  confinement  until  order  was 
restored ;  and  he  likewise  had  power  and  right 
to  prevent  the  publication  within  the  state, 
and  the  circulation  of  newspapers  in  the 
strike  zone,  designed  to  prolong  the  dis- 
turbance and  prevent  the  restoration  of  law 
and  order.  Having  reason  to  believe  that 
the  exigencies  of  the  situation  justified  the 
suppression  of  the  paper  until  order  was 
restored,  the  governor's  action  cannot  be  re- 
viewed by  this  court. 

The  governor's  action  not  being  reviewable 
by  the  courts,  it  follows  necessarily  that  the 
action  of  the  other  petitioners,  who  are  ad- 
mitted to  be  his  subordinate  military  offi- 
cers, and  to  have  acted  in  obedience  to  his 
orders,  are  not  reviewable.  It  was  their 
hounden  duty  to  obey  the  lawful  orders  of 
the  governor.  To  refuse  to  do  so  would  have 
subjected  them  to  punishment,  certainly  to 
a  fine  and,  at  the  discretion  of  the  court, 
to  imprisonment.     Sec.  16,  Ch.  147,  Code. 

The  fact  that  a  part  of  the  governor's  com- 
mand to  his  subordinate  officers  was  not  em- 
braced in  his  written  warrant  cannot  affect 
the  merits  of  the  question.  The  petition  al- 
leges that  what  they  did  was  done  in  obedi- 
ence to  his  command.  It  matters  not  that 
the  command  was  not  in  writing.     He  was 
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acting  by  virtue  of  his  military  authority 
and  it  is  not  essential  that  a  military  officer 
shall  give  all  of  his  commands  in  writing. 

On  .the  point  that  the  refusal  of  the  courts 
to  entertain  jurisdiction  in  cases  like  the 
present  would  leave  the  party  complaining 
without  remedy,  Judge  Cooley  in  the  last 
above  cited  case,  at  page  330,  says:  "Prac- 
tically, there  are  a  great  [774]  many  such 
cases,  but  theoretically,  there  are  none  at 
all.  All  wrongs,  certainly,  are  not  redressed 
by  the  judicial  department.  A  party  may  be 
deprived  of  a  right  by  a  wrong  verdict,  or 
an  erroneous  ruling  of  a  judge,  and  though 
the  error  may  be  manifest  to  all  others  than 
those  who  are  to  decide  upon  his  rights,  he 
will  be  without  redress.  A  person  lawfully 
chosen  to  the  legislature  may  have  his  seat 
given  by  the  house  to  another,  and  be  thus 
wronged  without  remedy.  A  just  claim 
against  the  state  may  be  rejected  by  the  board 
of  auditors,  and  neither  the  governor  nor 
the  courts  can  give  relief.  A  convicted  per- 
son may  conclusively  demonstrate  his  inno- 
cence to  the  governor,  and  still  be  denied  a 
pardon.  In  which  one  of  these  cases  could  the 
denial  of  redress  by  the  proper  tribunal 
constitute  any  ground  for  interference  by 
any  other  authority?  The  law  must  leave 
the  final  decision  upon  every  claim  and  every 
controversy  somewhere,  and  when  that  de- 
cision has  been  made,  it  must  be  accepted 
as  correct.  The  presumption  is  just  as  con- 
clusive in  favor  of  executive  action  as  in 
favor  of  judicial.  The  party  applying  for 
action,  which,  under  the  constitution  and 
laws,  depends  on  the  executive  discretion, 
or  is  to  be  determined  by  the  executive  judg- 
ment, if  he  fails  to  obtain  it,  has  sought  the 
proper  remedy  and  must  submit  to  the  de- 
cision." 

The  want  of  jurisdiction  was  brought  to 
the  attention  of  the  court  by  the  special  plea, 
and  it  should  have  dismissed  the  action.  It 
did  not  do  so  but  reteuned  it  for  the  purpose 
of  trial,  thereby  exceeding  its  jurisdiction, 
and  the  writ  will  be  awarded. 

Writ  awarded. 

Robinson',  J.  {diasentvng) : — ^This  decision 
extends  state  wide  the  martial  law  doctrine 
heretofore  by  a  majority  of  this  court  enunci- 
ated as  to  a  particular,  proclaimed  zone. 
Again  I  dissent,  consistently  with  my  views 
in  the  former  cases.  Mays  v.  Brown,  71  VV. 
Va.  pages  527  and  609,  77  S.  E.  243,  45  L.R.A. 
(X.S.)    996. 

Moreover,  a  new  use  is  made  of  the  writ 
of  prohibition.  The  decision  stops  the  trial 
of  an  action  in  which  the  declaration  allejres 
that  certain  defendants  maliciously  trespassed 
on  private  rights  guaranteed  by  the  Consti- 
tion,  simply  1)ecause  the  defendants  say  the 
act  was  done  by  the  orders  of  one  of  [7751 
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them  who  was  the  Governor  of  the  State.  It 
prohibits  the  circuit  court  having  jurisdiction 
to  determine  the  fact  whether  the  act  was 
done  maliciously,  from  trying  that  or  any 
other  issue  on  the  declaration.  The  plaintiff 
is  not  allowed  to  be  heard  on  its  allegations 
that  its  constitutional  rights  have  been  vio- 
lated, but  on  the  other  hand  the  word  of  the 
defendants  that  they  violated  those  rights 
justifiably  is  accepted  as  true.  The  opinion, 
by  its  own  dicta  as  well  as  by  quotation  from 
one  of  the  greatest  of  authorities  on  constitu- 
tional law,  admits  that  courts  will  entertain 
suits  for  damages  from  malicious  trespasses 
by  officials  and  military  officers.  Then,  why 
is  this  action  not  allowed  to  be  entertained? 
Though  the  declaration  charges  a  malicious 
trespass  in  the  plainets  of  terms,  the  presence 
of  that  charge  is  ignored  in  the  majority 
opinion. 

To  stop  the  action  by  prohibition  is  only 
to  deprive  the  plaintiff  of  another  constitu- 
tional right — the  right  to  a  hearing  before 
the  properly  constituted  trial  court  of  the 
fact  as  to  whether  there  was  malicious  or 
unjustifiable  act.  The  opinion  concedes  that 
the  declaration  states  a  good  cause  of  action, 
yet  it  prohibits  the  allegations  of  malicious 
trespass  from  being  tried.  This  court  cannot 
rightly  determine  the  charge  presented  by  the 
declaration.  It  has  no  province  for  original 
trial  of  an  alleged  wrong.  The  truth  of  the 
charge  of  the  wrong  should  be  left  to  the 
established  trial  court. 

Certainly  the  Governor  cannot  be  made  to 
answer  before  the  courts  for  acts  within  his 
political  province.  But  the  declaration  al- 
leges that  he  committed  acts  wholly  beyond 
his  official  powers.  No  Governor  as  such  of- 
ficial can  do  a  malicious  act.  On  such  a 
charge  as  the  declaration  contains  the  Gover- 
nor is  answerable  before  the  trial  court  the 
same  as  any  other  citizen.  The  charge  may 
there  be  shown  to  be  untrue,  or  the  act 
charged  to  be  not  malicious  but  justifiable. 
Still  a  competent  trial  court  in  which  the 
charge  is  made  has  jurisdiction  to  determine 
whether  the  charge  is  true  or  the  act  justi- 
fiable. 

The  unsound  principle  established  by  this 
decision  permits  a  (Governor  to  deal  with 
private  rights  and  private  property  as  he 
pleases.  He  has  only  to  answer  that  he 
dees  so  officially,  and  an  action,  though  alleg- 
ing facts  showing  that  his  act  is  wholly  with- 
out his  political  province,  will  be  prohibited. 
Such  a  view  is  wholly  un-American,  and  in- 
consistent with  constitutional  [776]  govern- 
ment. Reason  and  authority  condemn  it,  and 
the  administration  of  even-handed  justice 
cries  out  against  it. 


NOTE. 

OItU  or  CHmiaal  LiablUty  of  Soldier 
or  Militiamam  for  Injury  to  Person 
or  Property. 

I.  Jurisdiction     of     Court    over    Military 
Forces : 

1.  Generally,  8. 

2.  As  between  State  and  Federal  Court, 

10. 
n.  Order  of  Military  Superior  as  Justifica- 
tion,   12. 

III.  Effect  of  Existence  of  War  or  Insurrec- 

tion: 

1.  In  General,   15. 

2.  Impressment  or  Destruction  of  Prop- 

erty: 

a.  General  Rule,  18. 

b.  Limitations  of  Rule,  19. 

3.  Statute  Giving  Immunity,  20. 

IV.  Civil  Liability  in  Particular  Cases: 

1.  Introductory,  22. 

2.  Of  Militiaman  to  Civilian,   22. 

3.  Of  Soldier  to  Civilian,  22. 

4.  Of  Soldiers  or  Militiamen  inter  Se, 

23. 
V.  Criminal  Liability,  26. 


/•  Jurisdiction   of    Court   over   Military 

Forces, 

1.     Geneballt. 

It  being  an  axiom  of  free  government 
that  the  military  power  exists  in  subordina- 
tion to  the  civil,  the  fact  that  a  person  is 
in  the  military  service  and  subject  to  the 
action  of  a  militarv  tribunal  does  not  of 
itself  divest  the  jurisdiction  of  the  civil 
courts  to  hold  him  responsible  for  a  tort 
or  a  crime.  See  the  cases  cited  throughout 
this  note,  and  see  the  note  to  Grafton  v.  U. 
S.  11  Ann.  Cas.  640,  wherein  are  collated  the 
cases  holding  that  by  reason  of  the  con- 
current jurisdiction  of  civil  and  military 
courts  a  trial  in  one  does  not  bar  a  prose- 
cution in  the  other.  This  policy  finds  legis- 
lative expression  in  the  59th  article  of  war 
(1  Fed.  St.  Ann.  2d.  ed.  458)  which  pro- 
vides as  follo^^rs:  "When  any  officer  or 
soldier  is  accused  of  a  capital  crime,  or  of 
any  offense  against  the  person  or  property 
of  any  citizen  of  any  of  the  United  States, 
which  is  punishable  by  the  laws  of  the 
land,  the  commanding  officer  and  the  of- 
ficers of  the  regiment,  troop,  battery,  com- 
pany, or  detachment  to  which  the  person 
so  accused  belongs,  are  required,  except  in 
time  of  war,  upon  application  duly  made  by 
or  in  behalf  of  the  party  injured,  to  use 
their  utmost  endeavors  to  deliver  him  over 
to  the  civil  magistrate,  and  to  aid  the  of- 
ficers of  justice  in  apprehending  and  secur- 
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ing  him,  in  order  to  bring  him  to  trial. 
If,  upon  Buch  application,  any  officer  refuses 
or  wilfully  neglects,  except  in  time  of  war, 
to  deliver  over  such  accused  person  to  the 
civil  magistrates,  or  to  aid  the  officers  of 
justice  in  apprehending  him,  he  shall  be  dis- 
missed from  the  service."  See  in  this  con- 
nection 2  Op.  Atty.-Gen.  10,  as  to  the  show- 
ing prerequisite  to  the  surrender  of  a  soldier 
under  the  foregoing  provision,  and  23  Op. 
Atty.-Gen.  120  as  to  the  applicability  of  the 
provision  to  the  army  while  in  Cuba. 

The  general  rule  was  well  stated  in 
U.  S.  V.  Clark,  31  Fed.  710,  wherein  the 
court  said:  "In  view  of  the  fact  that  this 
was  homicide  committed  by  one  soldier,  in 
the  performance  of  his  alleged  duty,  upon 
another  soldier,  within  a  military  reserva- 
tion of  the  United  States,  I  had  at  first 
some  doubt  whether  a  civil  court  could  take 
cognizance  of  the  case  at  all;  but,  as  crimes 
of  this  nature  have  repeatedly  been  made 
the  subject  of  inquiry  by  civil  tribunals,  I 
have  come  to  the  conclusion  that  I  ought  not 
to  decline  to  hear  this  complaint.  Indeed, 
it  is  difficult  to  see  how  I  could  refuse  to  do 
so  without  abdicating  that  supremacy  of  the 
civil  power  which-  is  a  fundamental  princi- 
ple of  the  Anglo-Saxon  policy.  While  there 
is  no  statute  expressly  conferring  such 
jurisdiction,  there  is  clear  recognition  of 
it  in  the  fifty-ninth  article  of  war,  which 
provides  that  Vhen  any  officer  or  soldier  is 
accused  of  a  capital  crime,  or  of  any  offense 
against  the  person  or  property  of  any 
citizen  of  any  of  the  United  States,  which  is 
punishable  by  the  laws  of  the  land,  the  com- 
manding officer  and  the  officers  of  the  regi- 
ment, troop,  battery,  company,  or  detach- 
ment to  which  the  person  so  accused  be- 
longs, are  required  (except  in  time  of  war), 
upon  application  duly  made  by  or  in  behalf 
of  the  party  injured,  to  use  their  utmost 
endeavors  to  deliver  him  over  to  the  civil 
magistrate,  and  to  aid  the  officers  of  justice 
in  apprehending  him  and  securing  him,  in 
order  to  bring  him  to  trial.'  This  article 
makes  no  exception  of  crimes  committed  by 
one  soldier  upon  another,  nor  of  cases  where 
there  is  concurrent  jurisdiction  in  military 
courts.  Tytler,  in  his  work  upon  Military 
Law,  says:  The  martial  or  military  law, 
as  contained  in  the  mutiny  act  and  articles 
of  war,  does  in  no  respect  supersede  or 
interfere  with  the  civil  or  municipal  laws  of 
the    realm.    .      .  Soldiers    are    equally 

with  all  other  classes  of  citizens  bound  to 
the  same  strict  observance  of  the  laws  of 
the  country,  and  the  fulfillment  of  all  their 
social  duties,  and  are  alike  amenable  to  the 
ordinary  civil  and  criminal  courts  of  the 
country  for  all  offenses  against  those  laws 
and  breaches  of  those  duties.'  In  the  case  of 
U.  S.  V.  Cornell,  2  Maaon   61,  91    [25  Fed. 


V.  GRAHAM.  9 

Va.   7J9. 

Cas.  Nos.  14,867,  14,868],  Mr.  Justice  Story 
took  cognizance  of  a  murder  committed  by 
one  soldier  upon  anotlier  in  Fort  Adams, 
Newport  harbor.  The  case  was  vigorously 
contested,  and  the  point  was  made  th&t  the 
state  courts  had  jurisdiction  of  the  offense, 
but  tliere  was  no  claim  that  there  was  not 
jurisdiction  in  some  civil  tribunal.  A  like 
case  was  that  of  a  murder  committed  in 
Fort  Pulaski,  at  the  mouth  of  the  Savannah 
river,  and  tried  in  1872  before  Mr.  Justice 
\Vo^)ds  and  Judge  Erskine.  U.  S.  v.  Carr, 
1  Woods  480  [25  Fed.  Cas.  No.  14,732]. 
No  question  was  raised  as  to  the  juris- 
diction. The  subject  of  the  civil  responsi- 
bility of  the  army  was  very  carefully  con- 
sidered by  Attorney  General  Cushing,  in 
Steiner's  Case,  6  Op.  Atty.-Gen.  413,  and 
the  conclusion  reached  that  an  act  crimi- 
nal both  by  military  and  general  law 
is  subject  to  be  tried  either  by  a  military  or 
civil  court."  See  also  Neall  v.  U.  S.  118 
Fed.  699,  56  C.  C.  A.  31. 

Even  in  time  of  war  the  military  juris- 
diction is  not  exclusive  if  the  civil  courts  are 
open.  Coleman  v.  Tennessee,  97  U.  S.  509, 
24  U.  S.  (L.  ed.)  1118.  See  also  Walker 
v.  Crane,  13  Blatchf.  1,  29  Fed.  Cas.  No. 
17,067.  And  see  infra,  subdivision  III.  1. 
Effect  of  Existence  of  War  or  IiMurrecticn 
— In  General. 

In  Com.  V.  Shortall,  206  Pa.  St.  165,  55 
Atl.  952,  98  Am.  St.  Rop.  759,  65  L.R.A.  193, 
it  was  held  that  a  state  appellate  court  will 
by  habeas  corpus  release  from  arrest  a 
member  of  the  state  militia  who  has  been 
prosecuted  for  a  homicide  \vhich  appears 
clearly  to  have  been  justified  by  a  military 
exigency.  The  court  said:  **Whenever  a 
■  homicide  occurs  it  is  not  only  proper  but 
obligatory  that  an  official  inquiry  should  be 
made  by  the  legal  authorities.  Such. an  in- 
quiry was  had  here  at  the  coroner's  inquest, 
and  if  there  were  any  doubt  about  the  facts 
we  should  remand  the  relator  to  the  custody 
of  the  constable  under  his  warrant,  for  a 
further  hearing  before  the  justice  of  the 
peace.  But  there  was  no  conflict  in  the 
evidence  before  the  coroner,  and  the  com- 
monwealth's officer  makes  no  claim  here  that 
anything  further  can  be  shown.  The  facts 
therefore  are  not  in  dispute,  and  the 
question  of  relator's  liability  depends  on 
whether  he  had  reasonable  cause  to  believe 
in  the  necessity  of  action  under  his  orders. 
.  .  .  This  court,  either  sitting  as  a  com- 
mitting magistrate  or  by  virtue  of  its 
supervisory  jurisdiction  over  the  proceed- 
ings of  all  subordinate  tribunals  (Gosline  v. 
Place,  32  Pa.  St.  520),  has  the  authority  and 
the  duty  on  habeas  corpus  in  favor  of  a 
prisoner  held  on  a  criminal  charge,  to  see 
that  at  least  a  prima  facie  case  of  guilt  is 
supported  by  the  evidence  against  him.     In 
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the  relator's  case  the  facta  presented  by  the 
evidence  are  undisputed  and  on  them  the 
law  is  clear  and  settled.  If  the  case  was 
before  a  jury  we  should  be  bound  to  direct  a 
verdict  of  not  guilty  and  to  set  aside  a  con- 
trary verdict  if  rendered.  It  is  therefore 
our  duty  now  to  say  that  there  is  no  legal 
ground  for  subjecting  him  to  trial  and  he  is 
accordingly    discharged." 

In  some  jurisdictions  an  exemption  from 
the  service  of  process  has  been  granted 
to  members  of  the  militia  while  going  to, 
attending  at  or  returning  from  a  muster  or 
training  camp,  or  otherwise  on  active  ser- 
vice. See  Greening  v.  Sheffield,  Minor 
(Ala.)  276;  Hart  v.  Flynn,  8  Dana  (Ky.) 
190;  Murphy  v.  McCombs,  33  N.  C.  274; 
Ex  p.  Hughes,  24  Can.  Crim.  Cas.  (Nova 
Scotia)  222;  Gale  v.  Powley,  22  British 
Columbia  18,  32  West  L.  Rep.  65,  24  Do- 
minion L.  Rep.  450.  And  see  Ex  p.  Harlan, 
30  Ala.  563  (statute  not  applicable  to  con- 
federate officer).  The  New  York  statute 
has  been  held  to  be  applicable  to  the  militia 
when  called  into  federal  service.  People  v. 
Campbell,  40  N.  Y.  133,  wherein  the  court 
said:  "The  Act  of  April  7th,  1858,  ex- 
empting the  militia  from  arrest  on  civil  pro- 
cess, is  a  law  of  the  state,  applied  to  the 
militia  of  the  state,  and  exempts  them  from 
arrest  when  rendezvoused  for  any  military 
duty.  As  they  owe  a  military  duty  to  the 
general  government,  when  called  on,  as  well 
as  to  the  state,  I  am  not  able  to  perceive  why 
this  statute  does  not  exempt  them  from 
arrest,  as  much  in  the  one  case  as  in  the  other. 
The  reason  of  the  statute  is  applicable  alike 
to  both.  They  are  a  citizen  soldiery  of  both 
governments,  and  owe  as  much  duty  when 
the  emergency  arises  to  serve  the  one 
government  as  the  other.  They  are  per- 
forming military  duty,  as  militia  of  the 
state,  in  either  case.  In  the  one  case  they 
are,  to  be  sure,  rendering  service  to  the 
general  government,  and  in  the  other,  to  the 
state.  The  fact  that  when  employed  in  the 
service  of  the  government  of  the  United 
States,  they  are  necessarily  placed  under 
the  army  regulations  of  the  United  States, 
does  not  alter  the  case;  they  are  still  a  dis- 
tinct military  force,  belonging  to  the  state.*' 
By  early  acts  of  Congress  an  exemption 
from  arrest  on  civil  process  was  granted  to 
soldiers  in  the  United  States  Army.  Mat- 
ter of  Roode,  2  Wheel.  Crim.  (N.  Y.) 
641  (Act  of  March  16,  1812);  Wright  v. 
Quinn,  1  Yeates  (Pa.)  163  (Act  of  Dec.  26, 
1778). 

It  has  frequently  happened  that  in  time 
of  war  a  military  commander  has  refused 
to  obey  an  order  of  court  for  the  surren- 
der of  a  prisoner  or  the  like.  In  such  a 
case,  irrespective  of  the  existence  of  a  tech- 


nical jurisdiction,  the  court  can  do  no 
more  than  to  submit  under  protest  to  vis 
major  and  proceed  no  further.  Ex  p.  Bene- 
dict, 4  West.  L.  Month.  449,  3  Fed.  Cas.  No. 
1292;  Ex  p.  Merryman,  Taney  246,  9  Am. 
L.  Reg.  524,  3  West.  L.  Month.  461,  17  Fed. 
Cas.  No.  9,487;  Ex  p.  Vallandeigham,  28 
Fed.  Cas.  No.  16,816;  Ex  p.  Moore,  64  N. 
C.  802;  In  re  Kemp,  16  Wis.  359.  In  Ex 
p.  Kerr,  64  N.  C.  816,  wherein  a  military 
officer  made  return  to  a  writ  of  habeas 
corpus  that  he  held  the  prisoners  under 
order  from  his  military  superior,  the  court 
said:  **The  objection  that  the  return,  as  the 
counsel  termed  it,  is  not  sworn  to,  and  other 
objections  taken,  are  not  relevant;  for  this 
does  not  purport  to  be  a  return,  but  a  refusal 
to  make  a  return  by  the  orders  of  the  governor. 
Treating  it  however  as  a  refusal,  the  second 
motion  is  not  allowed,  for  the  reason  set 
out  in  the  opinions  delivered  by  me.  I  can 
sav  no  more  than  what  I  have  already  said: 
The  pow^er  of  the  judiciary  is  exhausted 
— I  have  no  ^sse  comitatus.  In  this 
particular,  my  situation  differs  from  that 
of  Chief  Justice  Tanev,  in  'Merriman's 
case.'  He  had  a  posse  comitatus  at  his 
command,  but  considered  the  power  of  the 
judiciary  exhausted,  without  calling  it  out 
— he  did  not  deem  it  to  be  his  duty  to 
command  the  marshal  with  the  posse  'to 
storm  a  fort.*" 

2.   As    BETWEEN    STATE    AKD    FEDERAL    COUBT. 

With  respect  to  the  jurisdiction  of  a  state 
court  over  a  person  in  the  military  service 
of  the  United  States  it  has  been  authorita- 
tively laid  down  that  the  jurisdiction  exists 
only  by  comity.  U.  S.  v.  Lewis,  200  U.  S.  1, 
26  S.  Ct.  229,  50  U.  S.  (L.  ed.)  343.  It  has 
been  repeatedly  declared  with  respect  to  per- 
sons in  the  civil  departments  of  the  federal 
government  that  the  act  of  a  federal  officer 
in  the  due  performance  of  his  duty  as  such 
does  not  constitute  an  offense  against  the 
laws  of  a  state,  and  that  the  federal  courts 
will  summarily  by  habeas  corpus  release  such 
an  officer  from  the  custody  of  state  authori- 
ties. See  Tennessee  v.  Davis,  100  U.  S.  257, 
25  U.  S.  (L.  ed.)  648;  In  re  Neagle,  135 
U.  S.  1,  10  S.  Ct.  658,  34  U.  S.  (L.  ed.)  56. 
And  see  the  note  to  Mallory  v.  Wheeler, 
Ann.  Cas.  1914B  101.  That  power  has  sev- 
eral times  been  asserted  to  relieve  from  pros- 
ecution under  a  state  law  a  person  in  the 
military  service  of  the  United  States.  In  re 
Hearst,*^  12  Fed.  Cas.  No.  6,926;  U.  S.  v. 
Clark,  31  Fed.  710;  In  re  Fair,  100  Fed. 
149;  Ex  p.  SchlafTer,  154  Fed.  921.  And  see 
In  re  Turner,  119  Fed.  231.  As  to  the  juris- 
diction of  a  state  court  over  a  member  of 
the.  militia,  see  the   note  to  In  re  Wulzen, 
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Ann.  Cas.  1917A  274.  In  Ex  p.  Bright,  1 
Utah  145,  the  court  stated  its  conclusion  as 
follows:  "We  have  therefore  reached  the 
following  conclusions:  Ist.  That  a  soldier 
of  the  national  army  can  be  demanded  by 
and  surrendered  to  the  civil  authorities,  to 
be  tried  and  punished  by  them,  only  when  he 
is  charged  with  an  offense,  in  time  of  peace, 
'such  as  IB  punishable  by  the  known  laws  of 
the  land,'  that  is,  by  the  laws  of  the  United 
States,  or  of  a  state  or  territory.  2d.  That 
a  city  by-law  or  ordinance  is  not  in  this 
sense  a  law  of  the  land;  but  that  a  soldier 
who,  when  off  duty,  violates  the  ordinance  of 
Salt  Lake  City  forbidding  drunkenness  and 
disorderly  conduct,  may,  in  the  absence  of  a 
Provost  guard,  be  arrested  in  the  act  and 
restrained  by  the  civil  authorities,  but  may 
not  be  tried  and  punished  by  them.  3d. 
Til  at  in  case  of  such  arrest  and  restraint,  it 
is  the  duty  of  the  civil  authorities  to  deliver 
over  such  soldier  to  the  military  authorities, 
on  the  demand  of  the  latter;  and  the  duty 
of  the  military  authorities  to  enforce  against 
him  the  law  military  forbidding  such  of- 
fense. 4th.  That  if  the  civil  authorities, 
after  arresting  such  offender,  refuse  to  de- 
liver him  over  on  such  demand,  or  proceed 
to  try  and  punish  him,  the  military  authori- 
ties may  take  him  by  force.  5th.  That  if, 
instead  of  resorting  to  force,  the  military 
authorities  present  a  petition  to  a  federal 
court  or  judge  of  the  territory,  the  prisoner 
must  be  discharged  from  the  custody  of  the 
civil  authorities  by  the  writ  of  habeas  cor- 
pus." In  Ex  p.  McRoberts,  16  la.  600,  a 
jurisdiction  was  asserted,  but  it  was  in  that 
cabe  admitted  that  there  was  no  power  to 
arrest  a  soldier  and  take  him  from  the  cus- 
tody of  his  military  superiors. 

In  U.  S.  V.  Lewis,  200  U.  S.  1,  26  S.  Ct. 
229,  50  U.  S.  (L.  ed.)  343,  affirming  129 
Fed.  823,  the  discretion  of  the  federal  courts 
to  permit,  in  time  of  peace,  a  prosecution 
of  a  soldier  in  a  state  court  was  exercised, 
the  court  saying:  "The  general  jurisdiction 
in  time  of  peace  of  the  civil  courts  of  a  state 
over  persons  in  the  military  service  of  the 
United  States,  who  are  accused  of  a  capital 
crime  or  of  any  offense  against  the  person 
of  a  citizen,  committed  within  the  state,  is 
of  course  not  denied.  But  it  is  contended 
on  behalf  of  the  government  that  the  state 
court  was  absolutely  without  jurisdiction  to 
try  petitioners  for  the  killing  of  Crowley, 
because  the  homicide  was  committed  by  them 
'while  in  the  lawful  performance  of  a  duty 
and  obligation  imposed  upon  them  by  the 
Constitution  and  laws  of  the  United  States.' 
The  argument  is  that  Crowley  had  been 
guilty  of  the  crime  of  larceny  and  could  have 
been  indicted  and  prosecuted  on  the  charge 
of  felony  in  the  district  court  of  the  United 
States   under   section    5439    of   the    Revised 
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Statutes,  or  under  section  5391,  the  United 
States  having  jurisdiction  over  the  Allegheny 
Arsenal  property  and  the  Pennsylvania  laws 
making  what  Crowley  is  alleged  to  have  done 
a  felony.  Hence  that  it  was  the  duty  of 
petitioners  to  arrest  Crowley  and  to  surren- 
der him  to  the  federal  authorities  for  prose- 
cution. And  it  is  insisted  that  the  fact  is 
'established  that  Crowley  met  his  death 
while  attempting  to  escape  arrest.*  But 
there  was  a  conflict  of  evidence  as  to  whether 
Crowley  had  or  had  not  surrendered,  and  it 
is  conceded  that  if  he  had,  it  could  not  rea- 
sonably be  claimed  that  the  fatal  shot  was 
fired  in  the  performance  of  a  duty  imposed 
by  the  federal  law,  and  the  state  court  had 
jurisdiction.  .      .     We   have   repeatedly 

held  that  the  acts  of  Congress  in  relation 
to  habeas  corpus  do  not  imperatively  require 
the  circuit  courts  to  wrest  petitioners  from 
the  custody  of  state  officers  in  advance  of 
trial  in  the  state  courts,  and  that  those 
courts  may  decline  to  discharge  in  the  proper 
exercise  of  discretion.  We  think  that  discre- 
tion was  properly  exercised  in  this  case." 

However  in  Wilson  v.  Mackenzie,  7  Hill 
(N.  Y.)  95,  an  action  by  a  soldier  against 
his  officer  for  an  assault  under  color  of 
military  discipline,  it  was  said:  "It  was 
suggested  on  the  argument  by  the  counsel 
for  the  defendant  that,  inasmuch  as  he  was 
in  the  service  of  the  United  States  when  the 
acts  complained  of  were  done,  the  courts  of 
this  state,  as  matter  of  comity  and  policy, 
should  decline  to  take  jurisdiction,  within 
the  principle  of  the  case  of  Gardner  v. 
Thomas,  14  Johns.  134.  A  similar  objection 
was  taken  and  overruled  in  Percival  v. 
Hickey,  18  Johns.  257,  which  was  the  case 
of  a  marine  trespass  committed  by  the  com- 
mander of  a  British  sloop  of  war;  Spencer, 
Ch.  J.,  remarking,  that  the  court  was  not 
at  liberty  to  assume  or  decline  jurisdiction 
upon  speculative  grounds,  or  for  reasons  of 
public  policy." 

The  federal  courts  have  of  course  jurisdic- 
tion over  an  offense  committed  on  a  military 
reservation.  U.  6.  v.  Travers,  2  Wheel. 
Crim.  (N.  Y.)  490,  Brun.  Col.  Cas.  467,  28 
Fed.  Cas.  No.  16,537. 

As  to  the  criminal  jurisdiction  of  a  state 
court  over  the  militia,  see  the  note  to  In  re 
Wulzen,  Ann.  Cas.  1917A  275. 

In  connection  with  the  acts  of  Congress  of 
1863  and  1866  giving  immunity  from  liabil- 
ity for  acts  in  connection  with  the  Civil 
War  (see  infra,  subdivision  III.  3.  Effect  of 
Existence  of  War  or  Insurrection — Statute 
Giving  Imnviinity),  it  was  provided  that  all 
actions  wherein  it  was  attempted  to  enforce 
such  a  liability  should  be  removed  to  the 
federal  courts.  That  provision  was  sustained 
and  enforced  in  most  of  the  cases  wherein 
it  came  under  consideration  with  respect  to 
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pending  actions.  Nashville  v.  Cooper,  8 
Wall.  247,  18  U.  S.  (L.  ed.)  851;  Murray 
V.  Patrie,  5  Blatchf.  343,  17  Fed.  Gas.  No 
9,987;  Lamb  v.  Dana,  10  Blatchf.  34,  14 
Fed.  Gas.  No.  8,005;  McGormick  v.  Humph- 
rey, 27  Ind.  144;  Edwards  v.  Ward,  2  Bush 
(Ky.)  808;  Siebrecht  v.  Butler,  2  Abb.  Pr. 
N.  S.  (N.  Y.)  381,  note;  Bell  v.  Dix,  49  N. 
Y.  232;  Jones  v.  Seward,  41  Barb.  (N.  Y.) 
269;  State  v.  Fairfield  County  Gt.  15  Ohio 
St.  377;  Kulp  v.  Ricketts,  3  Grant.  Gas. 
(Pa.)  420.  Compare  Benjamin  v.  Murray, 
28  Row.  Pr.  (N.  Y.)  193  (statute  held  in- 
valid) ;  State  V.  Bliss,  3  Grant.  Gas.  (Pa.) 
427  (statute  held  invalid);  Com.  v.  Wright, 
3  Grant.  Gas.  (Pa.)  437  (statute  held  in- 
valid). In  Nashville  v.  Cooper,  supra,  it  was 
said:  ''It  is  the  right  and  the  duty  of  the 
national  government  to  have  its  Constitution 
and  laws  interpreted  and  applied  by  its  own 
judicial  tribunals.  In  cases  arising  under 
them,  properly  brought  before  it,  this  court 
is  the  final  arbiter.  Tiie  decisions  of  the 
courts  of  the  United  States  within  their 
sphere  of  action  are  as  conclusive  as  the 
laws  of  Congress  made  in  pursuance  of  the 
Constitution.  This  is  essential  to  the  peace 
of  the  nation,  and  to  the  vigor  and  efQciency 
of  the  government.  A  different  principle 
would  lead  to  the  most  mischievous  conse- 
quences. The  courts  of  the  several  states 
might  determine  the  same  questions  in  dif- 
ferent ways.  There  would  be  no  uniformity 
of  decisions.  For  every  act  of  an  officer, 
civil  or  military,  of  the  United  States,  in- 
cluding alike  the  highest  and  the  lowest, 
done  under  their  authority,  he  would  be 
liable  to  harassing  litigation  in  the  state 
courts.  However  regular  his  conduct,  neither 
the  Constitution  nor  laws  of  the  United 
States  could  avail  him,  if  the  views  of  those 
tribunals  and  of  the  juries  which  sit  in  them, 
should  be  adverse.  The  autliority  which  he 
had  served  and  obeyed  would  be  impotent 
to  protect  him.  Such  a  government  would 
be  one  of  pitiable  weakness,  and  would  wholly 
fail  to  meet  the  ends  which  the  framers  of 
the  Constitution  had  in  view." 

In  so  far  as  the  statutes  referred  to  in 
the  preceding  paragraph  attempted  to  au- 
thorize a  re-examination  in  a  federal  court 
of  a  question  previously  tried  by  a  jury  in 
a  state  court  they  were  held  to  be  in  vio- 
lation of  the  Seventh  Amendment  to  the 
Federal  Constitution.  Justices  v.  Murray,  9 
Wall.  274,  19  U.  S.  (L.  ed.)  058. 

The  statutes  did  not  apply  to  an  action  of 
ejectment  based  on  a  sale  under  confiscation 
(Bigelow  V.  Forrest,  9  Wall.  339,  19  U.  S. 
(L.  ed.)  698,  and  see  Martin  v.  Snowden,  18 
Grat.  (Va. )  100);  or  to  an  action  against 
a  United  States  marshal  for  a  wrongful  levy 
of  execution  after  the  war  was  over  (^Ic- 
Kee  V.  Rains,  10  Wall.  22,  19  U.  S.  (L.  ed.) 


'860) ;  or  to  a  civilian  aiding  municipal  au- 
thorities in  suppressing  a  riot  (Woodson  ▼. 
Fleet,  2  Abb.  15,  30  Fed.  Gas.  No.  17.996); 
or  to  acts  of  a  military  officer  immediately 
after  the  conclusion  of  the  war  (Mitchell  v. 
Dix,  42  How.  Pr.  (N.  Y.)  475). 

The  procedure  for  removal  under  the  stat- 
utes was  discussed  in  the  following  cases: 
Skeen  v.  Huntington,  25  Ind.  510  (affidavit 
held  insufficient)  ;   Short  v.  Wilson,  1   Bush 

(Ky.)  350  (affidavit  held  insufficient); 
Eifort  V.  Bevins,  1  Bush  (Ky.)  460  (peti- 
tion held  insufficient ) ;  Florance  v.  Butler,  9 
Abb.  Pr.  N.  S.  (N.  Y.)  63  (petition  held  not 
properly  verified)  ;  Com.  v.  Artman,  3  Grant 
Gas.  (Pa.)  436  (indictment  must  precede 
removal ) ;     Jones     v.     Davenport,     7     Gold. 

(Tenn.)  145  (order  of  state  court  for  re- 
moval not  appealable). 

II.  Order  of  Military  Superior  as  Ju&U' 

ficatiftn. 

The  decisions  passing  on  the  effect  of  the 
command  of  a  superior  officer  to  protect  from 
civil  or  criminal  liability  a  soldier  who  ex- 
ecutes the  same  are  in  a  confused  and  un- 
satisfactory condition,  due  apparently  to  the 
conflict  of  differing  concepts  of  public  policy. 
Some  of  the  cases,  like  Franks  v.  Smith,  142 
Ky.  232,  Ann.  Gas.  1912D  319,  and  Fluke  v. 
Canton,  31  Okla.  718,  123  Pac.  1049,  are 
based  on  the  theory  that  tlie  military  forces 
are  a  mere  adjunct  of  the  civil  administra- 
tion. Others,  like  Com.  v.  Shortall,  206  Pa. 
St.  165,  55  Atl.  962,  98  Am.  St.  Rep.  7.19. 
65  L.R.A.  193,  proceed  from  the  premise  that 
when  it  is  necest^arv  to  call  out  the  militarv 
forces  to  preserve  the  public  peace  a  qualified 
form  of  martial  law  exists  and  a  member  of 
the  military  force  is  entitled  to  look  to  his 
military  superior  as  the  supreme  authority. 
Yet  other  decisions,  rendered  l>efore  the  pas- 
sions engendered  by  the  late  Civil  War  had 
subsided,  reflect  something  of  the  conflicting 
views  involved  in  that  conflict. 

In  an  early  case  it  was  said  that  a  mili- 
tary order  furnishes  no  protection,  the  actor 
standing  or  falling  by  the  legality  of  his 
act.  Little  v.  Barreme,  2  Cranch  170,  2 
U.  S.  (L.  ed.)  243.  In  other  oases  it  has 
been  strongly  maintained  that  so  great  is  the 
necessity  for  subordination  and  implicit  obe- 
dience in  the  armed  forces  that  the  order  of 
a  military  superior  affords  an  absolute  pro- 
tection to  a  soldier  who  obeys  it.  Thus  in 
Clark  V.  State,  37  Ga.  191,  it  was  said: 
"The  act  was  unquestionably  one  of  war, 
against  a  supposed  enemy;  it  was  ordered 
by  an  offi(^er  in  command,  and  the  private 
could  but  obev.  What  else  did  he  dare  do? 
He  cannot  stop  to  question  the  authority  of 
his  superior!  Obedience  or  death  are  the  al- 
ternatives   in    military   government    in    such 
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cases.  Military  government  is  but  another 
name  for  an  absolute  despotism;  the  subor- 
dinate almost  always  acts  under  coercion; 
his  acts  are  the  acts  of  others  for  which  in 
the  clear  light  of  common  sense  he  cannot 
be  held  answerable  in  the  municipal  tribu- 
nals of  the  state."  So  the  court  said  in 
Trammell  v.  Bassett,  24  Ark.  499:  "We 
think  it  may  be  laid  down,  as  a  well-settled 
proposition,  that  obedience  is  the  first  duty 
of  a  soldier.  It  is  not  for  him  to  ask  the 
reason  for  the  order  he  receives,  or  the  act 
he  is  to  do,  or  to  consider  the  consequences 
of  the  act.  He  must  obey.  To  him  the 
maxim  of  despotism,  that  'to  hear  is  to  obey/ 
is  more  nearly  applicable  than  to  any  other 
cla^}  of  society.  If  such  be  the  rule  appli- 
cable to  the  private  soldier,  he  should  cer- 
tainly be  permitted  to  prove  it  in  his  jus- 
tification. It  is  no  doubt  upon  this  princi- 
ple the  law  holds  officers  to  a  more  strict 
account  for  acts  done  by  them,  than  it  does 
the  private  soldier,  and  that  officers  have  a 
discretion  in  effecting  that  which  they  are 
required  to  perform.  And  this  question  inci- 
dentally came  up  before  this  court  at  the 
present  term  in  the  case  of  Taylor  v.  Jenkins, 
in  which  the  court  say:  'And  while  officers 
may  exercise  a  discretionary  power  in  effect- 
ing that  which  they  are  required  to  do,  sol- 
diers under  their  command  have  no  such  dis- 
cretion ;  they  act  under  orders,  are  in  fact  the 
instruments  through  which  orders  are  carried 
into  effect.*  Vattel  says:  'The  troops,  offi- 
cers and  soldiers,  and  in  general  all  of  those 
by  whose  agency  the  sovereign  makes  war, 
are  only  instruments  in  his  hands  to  execute 
his  w^ill  and  not  their  own,'  which  we  again 
repeat  and  reaffirm  as  the  law  applicable  to 
ibe  question  now  before  us." 

In  Carpenter  v.  Parker,  23  la,  450,  with- 
out determining  the  extent  of  the  immunity 
afforded,  it  was  said  that  an  order  from  a 
i-uperior  at  least  mitigates  the  damages  by 
excluding  the  inference  of  malice. 

The  rule  established  by  the  weight  of  au- 
thority appears  to  be  that  the  order  of  a 
military  superior  affords  immunity  from  any 
civil  or  criminal  liability  for  an  act  done  in 
obedience  thereto  unless  the  order  is  so  pat- 
ently illegal  or  unreasonable  that  a  reason- 
able man  must  be  presumed  to  know  that  it 
is  given  without  authority.  Bates  v.  Clark, 
95  U.  S.  204,  24  U.  S.  (L.  ed.)  471;  Ford 
V.  Surget,  97  U.  S.  594,  24  U.  S.  (L.  ed.) 
1018;  Dow  v.  Johnson,  100  U.  8.  158,  25 
U.  S.  (L.  ed.)  632;  Freeland  v.  Williams, 
131  U.  S.  405,  9  S.  Ct.  763,  33  U.  S.  (L.  ed.) 
103.  See  the  cases  cited  throughout  thia 
subdivision.  And  see  the  reported  case.  See 
also  Herlihy  v.  Donohue,  reported  in  full, 
post,  this  volume,  at  page  29.  "The  law  is 
that  an  order  given  by  an  officer  to  his  pri- 
vate which   does  not  expressly   and   clearly 
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show  on  its  face  its  own  illegality  the  sol- 
dier is  bound  to  obey,  and  such  order  is  his 
full  protection."  In  re  Fair,  100  Fed.  149. 
See  to  the  same  effect  Riggs  v.  State,  3 
Cold.  (Tenn.)  85,  91  Am.  Dec.  272.  The 
rule  has  been  well  stated  as  follows:  "A 
subordinate  stands  as  regards  the  application 
of  these  principles  in  a  different  po^^ition 
from  the  superior  whom  he  obeys,  and  ma.y 
be  absolved  from  liability  for  executing  an 
order  which  it  was  criminal  to  give.  The 
question  is,  as  we  have  seen,  had  the  accused 
reasonable  cause  for  believing  in  the  neces- 
sity of  the  act  which  is  impugned,  and  in 
determining  this  point,  a  soldier  or  member 
of  the  posse  comitatus  may  obviously  take 
the  orders  of  the  person  in  command  into 
view  as  proceeding  from  one  who  is  better 
able  to  judge  and  well  informed;  and  if  the 
circumstances  are  such  that  the  command 
may  be  justifiable,  he  should  not  be  held 
guilty  for  declining  to  decide  that  it  is 
wrong  with  the  responsibility  incident  to  dis- 
obedience, unless  the  case  is  so  plain  as  not 
to  admit  of  a  reasonable  doubt.  A  soldier, 
consequently,  runs  little  risk  in  obeying  any 
order  which  a  man  of  common  sense  so 
placed  would  regard  as  warranted  by  the 
circumstances."  Hare  Const.  Law,  p.  920, 
quoted  with  approval  in  Com.  v.  Shortall, 
206  Pa.  St.  166,  55  Atl.  952,  98  Am.  St.  Rep. 
759,  6o  L.R.A.  193. 

In  McCall  v.  McDowell,  Deady  233,  1  Abb. 
212,  15  Fed.  Cas.  No.  8,673,  it  was  said: 
"I  cannot  but  think  that  the  law  should  ex- 
cuse the  military  subordinate  when  acting  in 
obedience  to  the  orders  of  his  conunander. 
Otherwise  he  is  placed  in  the  dangerous 
dilemma  of  being  liable  in  damages  to  third 
persons  for  obedience  to  an  order,  or  to  the 
loss  of  his  commission  and  disgrace  for  dis- 
obedience thereto.  If  Douglas  is  liable  to 
the  plaintiff,  so  is  every  private  soldier  who 
constituted  his  guard  from  Potter  Valley  to 
San  Francisco,  and  even  the  almost  uncon- 
scious sentry  who  stood  guard  at  the  prison 
of  Alcatraz.  Yet  there  was  no  alternative 
for  either  Douglas  or  these  soldiers,  but  to 
do  as  they  did,  or  refuse  obedience  to  their 
lawful  superiors,  in  a  matter  of  which  they 
were  incapable  of  judging  correctly,  at  the 
peril  of  disgrace  and  punishment  to  them- 
selves. The  first  duty  of  a  soldier  is  obe- 
dience, and  without  this  there  can  be  neither 
discipline  nor  efficiency  in  an  army.  If  every 
subordinate  officer  and  soldier  were  at  libertv 
to  question  the  legality  of  the  orders  of  the 
commander,  and  obey  them  or  not  as  they 
may  consider  them  valid  or  invalid,  the 
camp  would  be  turned  into  a  debating  school, 
where  the  precious  moment  for  action  would 
be  wasted  in  wordv  conflicts  between  the  ad- 
vocates  of  conflicting  opinions.  .  .  .  True, 
cases  can   be   imagined,  where  the  order   is 
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so  palpably  atrocious  as  well  as  illegal,  that 
one  must  instinctively  feel  that  it  ought  not 
to  be  obeyed,  by  whomever  given.  But  there 
is  no  rule  without  its  exception.  This  one 
is  practical  and  jwst,  and  the  possibility  of 
extreme  cases  ought  not  to  prevent  its  recog- 
nition and  application  by  the  courts.  Be- 
tween an  order  plainly  legal  and  one  palpa- 
bly otherwise — particularly  in  time  of  war — 
there  is  a  wide  middle  ground,  where  the  ul- 
timate legality  and  propriety  of  orders  de- 
pends or  may  depend  upon  circumstances  and 
conditions  of  which  it  cannot  be  expected 
that  the  inferior  is  informed  or  advised.  In 
such  cases,  justice  to  the  subordinate  de- 
mands, and  the  necessities  and  efficiency  of 
the  public  service,  require  that  the  order  of 
the  superior  should  protect  the  inferior; 
leaving  the  responsibility  to  rest  where  it 
properly  belongs — upon  the  officer  who  gave 
the  command." 

i  In  Despan  v.  Olney,  1  Curt.  306,  7  Fed. 
Cas.  No.  3,822,  the  court  said:  "It  ia  a  gen- 
eral principle  that  an  executive  officer  is 
justified  by  his  precept.  If  the  court  from 
which  it  issues  has  jurisdiction,  and  the  pre- 
cept is  regular  on  its  face,  it  is  neither  the 
right  nor  the  duty  of  the  civil  officer  to  in- 
quire further.  Something  like  this  is  true 
of  a  military  officer.  If  he  receives  an  order 
from  his  superior,  which,  from  its  nature, 
is  within  the  scope  of  his  lawful  authority, 
and  nothing  appears  to  show  that  that  au- 
thority is  not  lawfully  exerted  in  the  par- 
ticular case,  he  is  bound  to  obey  it;  and  if 
it  turns  out  that  his  superior  had  secretly 
abused  or  exceeded  his  power,  the  superior, 
who  is  thus  guilty,  must  answer  for  it,  and 
not  the  inferior,  who  reasonably  supposed  he 
was  doing  only  his  duty.  And  therefore,  if 
in  this  case,  you  find,  as  matter  of  fact,  that 
the  defendant  did  receive  from  his  com- 
mander an  order  to  arrest  the  plaintiff,  and 
that  there  was  no  fact  known  to  the  defend- 
ant;  which  would  have  made  the  arrest  an 
abuse  of  power  by  General  Anthony,  you  will 
then  take  it  that  the  defendant  was  bound 
to  obey  that  order." 

In  Durand  v.  Hollins,  4  Blatchf.  451,  8 
Fed.  Cas.  No.  4,186,  wherein  a  naval  officer 
was  sued  for  damage  caused  by  a  bombard- 
ment of  Greytown,  Nicaragua,  it  was  said: 
"I  have  said,  that  the  interposition  of  the 
President  abroad,  for  the  protection  of  the 
citizen,  must  necessarily  rest  in  his  discre- 
tion; and  it  is  quite  clear  that,  in  all  cases 
where  a  public  act  or  order  rests  in  execu- 
tive discretion,  neither  he  nor  his  authorized 
agent  is  personally  civilly  responsible  for  the 
consequences." 

In  U.  S.  V.  Carr,  1  Woods  480,  2-5  Fed. 
Cas.  No.  14,732,  the  court  said:  "A  soldier 
is  bound  to  obey  only  the  lawful  orders  of 
his  superiors.     If  he  receives  an  order  to  do 


an  unlawful  act,  he  is  bound  neither  by  his 
duty  nor  his  oath  to  do  it.  So  far  from 
such  an  order  being  a  justification,  it  makes 
the  party  giving  the  order  an  accomplice  in 
the  crime.  For  instance,  an  order  from  an 
officer  to  a  soldier  to  shoot  another  for  dis- 
respectful words  merely  would,  if  obeyed,  be 
murder,  both  in  the  officer  and  soldier." 

As  to  an  order  given  by  an  unauthorized 
person  the  court  said,  in  Bates  v.  Clar,  95 
U.  S.  204,  24  U.  S.  (L.  ed.)  471:  "It  is  a 
sufficient  answer  to  the  plea,  that  the  de- 
fendants were  subordinate  officers  acting  un- 
der orders  of  a  superior,  to  say  that  what- 
ever may  be  the  rule  in  time  of  war  and  in 
the  presence  of  actual  hostilities,  military 
officers  can  no  more  protect  themselves  than 
civilians  in  time  of  peace  by  orders  emanat- 
ing from  a  source  which  is  itself  without 
authority.  The  authority  of  the  command- 
ant of  the  post  in  the  case  was  precisely  the 
same  as  the  Indian  agent  or  sub-agent,  or 
superintendent;  and  it  will  hardly  be  main- 
tained that  if  either  of  them,  wholly  mis- 
taking their  powers,  had  seized  the  goods, 
he  would  have  incurred  no  liability."  So  in 
Mitchell  V.  Harmony,  13  How.  115,  14  U.  S. 
(L.  ed.)  75,  it  was  said:  "If  the  power  ex- 
ercised by  Colonel  Doniphan  had  been  within 
the  limits  of  a  discretion  confided  to  him  by 
law,  his  order  would  have  justified  the  de- 
fendant even  if  the  commander  had  abused 
his  power,  or  acted  from  improper  motives. 
But  we  have  already  said  that  the  law  did 
not  confide  to  him  a  discretionary  power  over 
private  property.  Urgent  necessity  would 
alone  g^ve  him  the  right;  and  the  verdict 
finds  that  this  necessity  did  not  exist.  Con- 
sequently the  order  given  was  an  order  to 
do  an  illegal  act;  to  commit  a  trespass  upon 
the  property  of  another;  and  can  afford  no 
justification  to  the  person  by  whom  it  was 
executed."  See  also  the  case  of  Capt.  Gam- 
bier  mentioned  by  Lord  Mansfield  in  Mostyn 
V.  Fabrigas,  1  Cowp.   (Eng.)   180. 

The  rule  that  a  military  order  apparently 
valid  will  give  immunity  to  a  subordinate 
who  obeys  it  has  been  applied  to  the  shoot- 
ing of  an  escaping  prisoner  (In  re  Fair,  100 
Fed.  149,  and  see  U.  S.  v.  Clark,  31  Fed. 
710) ;  the  impressment  of  property  required 
for  military  use  (Price  v.  Poynter,  1  Bush 
(Ky.)  387,  89  Am.  Dec.  631;  Koonce  v. 
Davis,  72  N.  C.  218;  Thomasson  v.  Glisson, 
4  Heisk.  (Tenn.)  615) ;  the  destruction  of 
property  liable  to  fall  into  the  hands  of  the 
enemy  (Ford  v.  Surget,  97  U.  S.  694,  24 
U.  S.  (L.  ed.)  1018)  ;  the  arrest  and  deten- 
tion of  a  civilian  (McCall  v.  McDowell, 
Deady  233,  1  Abb.  212,  15  Fed.  Cas.  No. 
8,673)  ;  the  seizure  of  stock  trespassing  on 
a  military  reservation  (Brown  v.  Illges,  1 
Wyo.  202 ) ;  and  the  destruction  of  a  stock 
of    liquor    during    the    existence    of    labor 
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troubles  (Herlihy  y.  Donohue,  reported  in 
full,  post,  this  volume,  at  page  29)  ;  or  in 
time  of  war  (Pollard  v.  Baldwin,  22  la.  328). 

In  a  number  of  cases  arising  out  of  the 
civil  war,  while  the  rule  that  an  apparently 
valid  order  protects  a  soldier  who  obeys  it 
was  fully  recognized,  the  court  attributed  a 
patent  illegality  to  orders  for  the  arrest  of 
a  civilian  (Skeen  v.  Monkheimer,  21  Ind.  1; 
Griffin  v.  Wilcox,  21  Ind.  370;  Riggs  v.  State, 
3  Cold.  (Tenn.)  85,  91  Am.  Dec.  272);  the 
seizure  of  private  property  (Terrill  v.  Ran- 
kin, 2  Bush  (Ky.)  453,  92  Am.  Dec.  500; 
Hogue  v.  Penn,  3  Bush  (Ky.)  663,  96  Am. 
Dec.  274;  Koonce  v.  Davis,  72  N.  C.  218); 
or  the  breaking  into  a  private  residence 
(Clay  V.  U.  S.  Dev.  Ct.  CI.  25).  In  State 
V.  Sparks,  27  Tex.  627,  wherein  it  appeared 
that  the  accused  under  a  militarv  order  took 
certain  persons  from  the  custody  of  a  civil 
court,  it  was  said:  "Nor  can  an  illegal  act 
be  justified,  no  matter  how  high  the  source 
from  which  it  emanates,  by  an  order  from 
superior  authority.  Military  officers  are 
bound  to  obey  all  legal  orders  of  those  by 
whom  thev  are  commanded.  But  there  is 
nothing  better  settled,  as  well  by  the  mili- 
tary as  the  civil  law,  then  that  neither  offi- 
cers  nor  soldiers  are  bound  to  obey  any  ille- 
gal order  of  their  superior  officers;  but,  on 
the  contrary,  it  is  their  bounden  duty  to 
disobey  them.  The  soldier  is  still  a  citizen, 
and  as  such  is  always  amenable  to  the  civil 
authority.  We  are  of  opinion,  therefore, 
that  the  orders  of  Maj.  Gen.  Magruder  can 
furnish  the  defendant,  Maj.  Sparks,  no  jus- 
tification for  his  forcible  interference  with 
the  jurisdiction  of  this  court,  and  setting  at 
naught  its  lawful  orders."  In  U.  S.  v.  Carr, 
1  Woods  480,  25  Fed.  Cas.  No.  14,732,  the 
killing  of  a  military  prisoner  was  held  not 
to  be  justified  by  an  order.  In  Hyde  v. 
Melvin,  11  Johns.  (N.  Y.)  521,  the  calling 
out  of  the  militia  on  election  day  in  time 
of  peace,  in  violation  of  a  positive  statute, 
was  held  not  to  be  justified  by  the  order  of 
a  military  superior. 

Only  an  actual  threat  of  death  will  excuse 
the  commission  of  a  treasonable  act.  U.  S. 
v.  Grenier,  4  Phila.  (Pa.)  396,  18  Leg.  Int. 
149,  wherein  the  court  said:  "The  allegation 
that  the  accused  was,  or.  may  have  been, 
acting  under  the  orders  of  the  Governor  of 
Georgia,  or  of  some  other  commanding  or 
superior  officer,  is  likewise  unimportant.  In 
the  cases  of  the  Highlanders  of  Scotland, 
whose  clans  were,  without  any  independent 
will  of  their  own,  mustered  by  their  chiefs 
into  the  military  service  of  Charles  Edward, 
when  he  inyaded  England  in  1745,  the  legal 
character  of  such  a  defense  was  fully  consid- 
ered. The  preyious  doctrine  then  recognized, 
and  re-established,  was  that  the  fear  of 
having  houses  burned,  or  goods  spoiled,  was 
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no  excuse,  in  the  eye  of  the  law,  for  joining 
and  marching  with  rebels;  that  the  only 
force  which  excuses  on  the  ground  of  com- 
pulsion is  force  upon  the  person  and  present 
fear  of  death,  which  force  and  fear  must 
continue  during  all  the  time  of  military  serv- 
ice with  the  rebels,  and  that  is  incumbent  in 
such  a  case  on  every  man  who  makes  force 
his  defense,  to  show  an  actual  force,  and 
that  he  quitted  the  service  as  soon  as  he 
could.  Foster  14,  18  St.  Tr.  391,  and  see 
Foster  Disc.  1  ch.  2,  s.  8.  If  any  other 
excuse  were  allowed,  it  would,  in  the  lan- 
guage of  Sir  M.  Foster,  'be  in  the  power  of 
any  leader  in  a  rebellion  to  indemnify  all  his 
followers.* " 

Where  the  order  of  a  military  superior 
affords  protection  a  verbal  order  is  sufficient. 
Pollard  V.  Baldwin,  22  la.  328;  Hutchings 
V.  Van  Bokkelen,  34  Me.  126.  And  the  sub- 
ordinate need  not  show  the  officer's  commis- 
sion, the  fact  that  he  was  acting  as  an 
officer  with  apparent  authority  being  enough. 
Hardage  v.  Coffman,  24  Ark.  256;  Hutchings 
y.  Van  Bokkelen,  34  Me.  126. 

As  to  the  liability  of  a  member  of  the 
militia  for  an  act  performed  in  obedience  to 
the  order  of  a  superior,  see  the  note  to 
Franks  v.  Smith,  Ann.  Cas.  1912D  319.  See 
also  Fluke  v.  Canton,  31  Okla.  718,  123  Pac. 
1049;  Com.  v.  Shortall,  206  Pa.  St.  165,  55 
Atl.  952,  98  Am.  St.  Rep.  759,  65  L.R.A. 
193 ;  Manley  v.  State,  62  Tex.  Crim.  392,  137 
S.  W.  1137;  Herlihy  y.  Donohue,  reported 
in  full,  post,  this  volume,  at  page  29.  And 
see  the  reported  case. 

III.  Effect  of  Existence  of  War  or  Insur- 
rection. 

1.  In  General. 

That  a  member  of  the  armed  forces  of  a 
belligerent  is  not  amenable  to  the  laws  of 
a  country  which  he  invades  in  time  of  war 
or  subject  to  the  jurisdiction  of  its  courts  is 
well  established.  In  Dow  y.  Johnson,  100 
U.  S.  158,  25  U.  S.  (L.  ed.)  632,  the  rule 
and  the  reasons  on  which  it  rests  were  forci- 
bly set  forth,  the  court  saying:  "It  is  diffi- 
cult to  reason  upon  a  proposition  so  mani- 
fest; its  correctness  is  evident  upon  its  bare 
announcement,  and  no  additional  force  can 
be  given  to  it  by  any  amount  of  statement 
as  to  the  proper  conduct  of  war.  It  is  mani- 
fest that  if  officers  or  soldiers  of  the  army 
could  be  required  to  leave  their  posts  and 
troops,  upon  the  summons  of  every  local  tri- 
bunal, on  pain  of  a  judgment  by  default 
against  them,  which  at  the  termination  of 
hostilities  could  be  enforced  by  suit  in  their 
own  states,  the  efficiency  of  the  army  as  a 
hostile  force  would  be  utterly  destroyed. 
Nor  can   it  make  any  difference  with  what 
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denunciatory  epithetg  the  complaining  party 
may    characterize    their    conduct.      If    such 
epithets  could  confer  jurisdiction,  they  would 
always  be  supplied  in  every  variety  of  form. 
An   inhabitant    of   a   bombarded   city   would 
have  little  hesitation  in  declaring  the  bom- 
bardment unnecessary  and   cruel.     Would  it 
be  pretended  that  he  could  call  the  command- 
ing general,   who  ordered   it,  before  a  local 
tribunal  to  show  its  necessity  or  be  mulcted 
in  damages?     The  owner  of  supplies  seized 
or   property   destroyed   would  have   no   diffi- 
culty,   as   human    nature    is   constituted,    in 
believing  and  affirming  that  the  seizure  and 
destruction   were  wanton  and  needless.     All 
this  is  too  plain  for  discussion,  and  will  be 
readily    admitted.      Nor    is    the    position    of 
the   invading  belligerent  affected,  or  his  re- 
lation to  the  local  tribunals  changed,  by  his 
temporary  occupation  and  domination  of  any 
portion  of  the  enemy's  country.     As  a  neces- 
sary   consequence    of    such    occupation    and 
domination,  the  political  relations  of  its  peo- 
ple to  their  former  government  are,  for  the 
time,  severed.     But  for  their  protection  and 
benefit,    and   the    protection    and    benefit    of 
others   not    in    the   military    service,    or,    in 
other  words,  in  order  that  the  ordinary  pur- 
suits and  business  of  society  may  not  be  un- 
necessarily  deranged,   the   mimicipal   laws — 
that  is,  such  as  affect  private  rights  of  per- 
sons and  property,  and  provide  for  the  pun- 
ishment of  crime — are  generally  allowed  to 
continue    in    force,    and   to    be    administered 
by  the  ordinary  tribunals  as  they  were  ad- 
ministered before  the  occupation.     They  arc 
considered  as  continuing,  unless  suspended  or 
superseded     by     the     occupying    belligerent. 
But  their  continued  enforcement  is  not  for 
the  protection  or  control  of  the  army,  or  its 
officers  or  soldiers.     These  remain  subject  to 
the  laws  of  war,  and  are  responsible  for  their 
conduct  only  to  their  own  government,  and 
the  tribunals   bv  which  those  laws  are  ad- 
ministered.     If  guilty  of  wanton  cruelty   to 
persons,    or    of    unnecessary    spoliation    of 
property,  or  of  other  acts  not  authorized  by 
the  laws  of  war,  they  may  be  tried  and  pun- 
ished by   the   military   tribunals.     Tliey  are 
amenable  to  no  other  tribunal,  except  that 
of  public  opinion,  which,  it  is  to  be  hoped, 
will  alwavs  brand  with  infamv  all  who  au- 
thorize  or   sanction  acts  of  cruelty  and  op- 
pression."    See   also   Coleman   v.   Tennessee, 
97  U.  S.  509,  24  U.  S.  (L.  ed.)   1118;  Under- 
bill V.  Hernandez,  168  U.  S.  250,  18  S.  Ct. 
83,  42  U.  S.   (L.  ed.)   456. 

So  in  Broadway  v.  Rheni,  71  X.  C.  195,  it 
was  said:  "These  decisions  show  that  by 
the  law  of  the  United  States  a  capture  of 
property  (at  least  ,of  all  such  as  may  be 
u,seful  to  a  belligerent)  is. not  unlawful,  and 
preclude  the  idea  that  a  soldier  making  such 
capture  under  orders  from  the  commanding 


officer  and  in  the  course  of  military  duty, 
can  be  held  liable  to  an  action  by  the  party 
injured.  If  it  were  otherwise,  a  peace  would 
be  impossible.  The  cessation  of  the  conflict 
of  arms  and  by  organized  forces  would  be 
succeeded  by  conflicts  in  the  courts  even  more 
direful  and  more  fruitful  of  vindictive  feel- 
ing. Southern  soldiers  would  be  sued  for 
trampling  down  the  grass  in  Pennsylvania, 
and  Northern  ones  for  doing  the  same  in 
Georgia.  The  absurdity  and  injustice  of 
these  results  repel  the  idea  that  the  courts 
of  belligerent  countries  can  give  redress  for 
damages  sustained  in  war.  Good  policy  and 
the  common  interests  of  all  sections  of  a 
country  which  has  been  engaged  in  a  civil 
war  require  that  the  wounds  it  has  made 
be  healed  as  speedily  as  possible,  and  that 
the  memory  of  it  should  pass  away.''  See 
to  the  same  effect  Cooledge  v.  Guthrie,  1 
Flipp.  97,  6  Fed.  Gas.  No.  3,185;  Durand  v. 
Hollins,  4  Blatchf.  451,  8  Fed.  Cas.  No. 
4,186;  White  v.  Crump,  19  W.  Va.  583.  And 
see  The  Eleanor,  2  \Mieat.  345,  4  U.  S.  (L. 
ed.)  257;  Ruan  v.  Perry,  3  Caines  (N.  Y.) 
120,  as  to  liability  for  capture  of  neutral 
property  at  sea.  Compare  Shirley  v.  Trip- 
lett,  12  Pittsb.  Leg.  J.  (Pa.)  337,  21  Fed. 
Cas.  No.  12,797,  wherein  the  members  of  a 
Confederate  raiding  party  were  held  to  be 
liable  for  the  value  of  property  taken  by 
them. 

In  People  v.  McLeod,  25  Wend.  (N.  Y.) 
483,  1  Hill  377,  37  Am.  Dec.  328,  it  was 
held  that  a  soldier  of  a  foreign  power  acting 
under  orders,  and  whose  act  was  avowed  by 
his  sovereign  might  nevertheless  be  held  lia- 
ble criminally  by  the  state  wherein  an  act 
of  aggression  was  committed.  However,  in 
26  Wend.  (N.  Y.)  663,  et  seq.,  there  are 
collated  the  extrajudicial  opinions  of  a  num- 
ber of  the  most  distinguished  lawyers  and 
judges  of  that  period  reviewing  that  deci- 
sion, their  opinions  being  unanimous  against 
its  correctness. 

It  has  been  held  that,  within  the  area  af- 
fected, a  domestic  insurrection  resulting  in 
the  declaration  of  martial  law  has  the  same 
effect  as  the  existence  of  a  state  of  public 
war.  Com.  v.  Shortall,  206  Pa.  St.  165^ 
55  Atl.  952,  98  Am.  St.  Rep.  759,  65  L.R.A. 
193,  wherein  it  was  said;  "And  while  the 
military  are  in  active  service  for  the  sup- 
pression of  disorder  and  violence,  their  rights 
and  obligations  as  soldiers  must  be  judged 
by  the  standard  of  actual  war.  No  other 
standard  is  possible,  for  the  first  and  over- 
ruling duty  is  to  repress  disorder,  whatever 
the  cost,  and  all  means  which  are  necessary 
to  that  end  are  lawful.  Tlie  situation  of 
troops  in  a  riotous  and  insurrectionary  dis- 
trict approximates  that  of  troops  in  an 
enemy's  country,  and  in  proportion  to  the 
extent  and  violence  of  the  ov^rt  acts  of  hoB- 
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tility  shown  is  the  degree  of  severity  jus- 
tified in  the  means  of  repression.  The  re- 
quirements of  the  situation  in  either  case, 
tlierefore,  shift  with  the  circumstances,  and 
the  same  standard  of  justification  must  ap- 
ply to  both.  The  only  difference  is  the  one 
already  adverted  to,  the  liability  to  subse- 
quent investigation  in  the  courts  of  the  land 
after  the  restoration  of  order."  In  Franks 
V.  Smith,  142  Ky.  232,  Ann.  Cas.  19]  2D  319, 
134  S.  W.  484,  L.R.A.1915A  1141,  the  con- 
trary view  was  expressed,  the  court  deeming 
the  military  forces  a  mere  adjunct  to  the 
civil  power.  See  also  State  v.  Coit,  8  Ohio 
Dec.  62.  And  see,  as  to  the  scope  of  military 
power  during  the  existence  of  martial  law, 
the  note  to  State  v.  Brown,  Ann.  Cas. 
1914C  1. 

After  the  conclusion  of  the  Civil  War  it 
was  determined  by  the  Federal  Supreme  Court 
that  the  members  of  the  armed  forces  of 
the  Confederacy  were  entitled  to  the  same 
immunity  as  belligerents  as  was  accorded  to 
the  federal  forces,  and  most  of  the  state 
decisions  were  to  the  same  effect.  Ford  v. 
Surget,  97  U.  S.  594,  24  U.  S.  (L.  ed.)  1018; 
Price  V.  Poynter,  1  Bush  (Ky.)  387,  89  Am. 
Dec.  631;  Bell  v.  Louisville,  etc.  R.  Co.  1 
Bush  (Ky.)  404,  89  Am.  Dec.  632;  Smith 
V.  Brazelton,  1  Heisk.  (Tenn.)  44,  2  Am. 
Rep.  678;  Jones  v.  Williams,  41  Tex.  390. 
As  was  said  in  Dow  v.  Johnson,  100  U.  S. 
158,  25  U.  S.  (L.  ed.)  632:  "This  doctrine 
of  nonliability  to  the  tribunals  of  the  in- 
vaded country  for  acts  of  -warfare  is  as  ap- 
plicable to  members  of  the  Confederate  army, 
when  in  Pennsylvania,  as  to  members  of  the 
National  army  when  in  the  insurgent  states. 
The  officers  or  soldiers  of  neither  army  could 
be  called  to  account  civilly  or  criminally  in 
those  tribunals  for  such  acts,  whether  those 
acts  resulted  in  the  destruction  of  property 
or  the  destruction  of  life;  nor  could  they  be 
required  by  those  tribunals  to  explain  or 
justify  their  conduct  upon  any  averment  of 
the  injured  party  that  the  acts  complained 
of  were  unauthorized  by  the  necessities  of 
war."  See  also  Coleman  v.  Tennessee,  97 
U.  S.  509,  24  U.  S.   (L.  ed.)   1118. 

In  two  jurisdictions  a  contrary  rule  was 
laid  down.  Smith  v.  Stewart,  21  La,  Ann. 
67,  99  Am.  Dec.  709;  Hood  v.  Maxwell,  1 
W.  Va.  219;  Echols  v.  Staunton,  3  W.  Va. 
574;  Hess  v.  Johnson,  3  W.  Va.  645;  Caper- 
ton  V.  Martin,  4  W.  Va.  138,  6  Am.  Rep. 
270;  Caperton  v.  Nickel,  4  W.  Va.  173; 
Caperton  v.  Bowyer,  4  W.  Va.  176;  Carska- 
don  V.  Johnson,  4  W.  Va.  356;  Caperton  v. 
Ballard,  4  W.  Va.  420.  But  in  one  of  those 
jurisdictions  the  federal  recognition  of  the 
belligerent  rights  of  the  Confederate  forces 
was  followed  by  a  decision  conforming  to 
the  federal  doctrine.    Carskadon  y.  Williams, 

7  W.  Va.  1. 
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With  respect  to  a  military  force  stationed 
within  the  territory  of  its  own  nation,  the 
existence  of  martial   law  docs   not  suspend 
the  operation  of  the  law  of  the  land  if  the 
courts  are  open  and  hostilities  are  not  rife 
in   the   localitv.     See   the  note   to   State  v. 
Brown,  Ann.  Cas.  1914C  1.     As  a  result  of 
that  doctrine  the  liabilities  of  the  members 
of  the  armed  force  differ  from  those  existing 
in  time  of  peace  only  as  the  exigencies  of 
war  broaden  the  zone  of  reasonable  military 
necessity.    Thus  the  summary  imprisonment 
by   military   order   of   a   civilian   expressing 
satisfaction  over  the  assassination  of  Presi- 
dent Lincoln  was  held  in  McCall  v.  McDowell,. 
Deady   233,    1   Abb.    212,    15   Fed.   Cas.   No. 
8,<)73,  to  render  the  commanding  officer  liable 
in  damages,  the  occurrence  taking  place  in  a 
state  remote  from  the  seat  of  war,  where  the 
civil  courts  w^ere  in  unobstructed  session.     In 
Despan  v.  Olney,   1   Curt.  306,  7   Fed.  Cas. 
No.   3,822,  it  was  said:     ''The  existence  of 
martial  law  is  not,  of  itself,  a  justifioation 
of  the  defendant.    He  must  also  satisfy  you 
that  the  act  done  by  him,  under  that  law,, 
was  intended  by  him  to  preserve  the  peace 
of  the  state,  and  to  aid  the  existing  govern- 
ment, and  not  from  recklessness,  or  a  love 
of    power,   or   to   gratify   any   bad   passion. 
Still,  the  fact  that  martial  law  existed  has 
a  most  important  bearing  on  the  question  of 
the  intent  of  the  defendant.    He  held  a  com- 
mission  as   captain.     He   received  an  order 
from  his  commander.    He  was  bound  to  obey 
all  lawful  orders.    And  if  this  order  was  one 
which,  upon  its  face,  was  lawful,  and  he  did 
no  more  than  execute  it,  you  will  consider 
whether  it  would  not  be  proper  to  conclude 
that  he  acted  simply  with  an  intent  to  do 
his  duty,  unless  some  other  intent  appears. 
Now,  as  martial  law  existed,  and  as  Major- 
General  Anthony  had  authority  under  that 
law,   for   sufficient  cause  known   to  him,  to 
cause  the  arrest  of  the  plaintiff,  the  order 
to  do  so  was,  upon  its  face,  a  lawful  order. 
And  I  do  not  think  the  defendant  was  bound 
to  go  behind  an  order,  thus  apparently  law- 
ful, and  satisfy  himself  by  inquiry  that  his 
commanding  officer  proceeded  upon  sufficient, 
grounds.     To  require  this,  would  be  destruc- 
tive of  military  discipline,  and  of  the  neces- 
sary promptness  and  efficiency  of  the  serv- 
ice."   In  Bean  v.  Beckwith,  18  Wall.  510,  21 
U.  S.    (L.  ed.)   849,  in  holding  to  be  bad  a 
plea  based   on   the   existence   of   a   state   of 
war,  interposed  in  an  action  against  a  mili- 
tary commander  for  the  arrest  and  detention^ 
of  a  civilian,  the  court  said:     ''There  is  no 
averment  in  the  pleas  that  at  the  time  the 
plaintiff  was  arrej^ted   any  rebellion   existed 
in   the  state   of  Vermont,   against  the  laws 
or  government  of  the  United  States;  or  that 
any  military  operations  were  being  carried 
on  within  its  limits;  or  that  the  courts  ol 
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justice  were  not  open  there,  and  in  the  full 
and  undisturbed  exercise  of  their  regular 
jurisdiction;  or  that  the  plaintiff  was  in  the 
military  service  of  the  United  States,  or  in 
any  wav  connected  with  that  service."  So  in 
Tyler  v.  Pomeroy,  8  Allen  (Mass.)  480,  an 
officer  seizing  and  imprisoning  a  civilian  un- 
der an  invalid  enlistment  was  held  to  be 
liable.  In  Milligan  v.  Hovey,  14  Int.  Rev. 
Rec.  20,  3  Chicago  Leg.  N.  321,  4  Am.  L.  T. 
Rep.  136,  3  Biss.  13,  17  Fed.  Cas.  No.  9,605, 
the  members  of  a  military  commission  who 
in  a  loyal  state,  wherein  the  courts  were  open 
and  unobstructed,  tried  and  condemned  a 
civilian,  were  held  to  be  liable.  See  also 
infra,  subdivision  IV.  3.  Civil  LiaJbUity  in 
Particular  Cases — Of  Soldier  to  Civilian. 

2.  Impressment  oe  Destbuotion  of 
Pbopebtt. 

a.  General  Rule. 

A  military  commander  may  in  time  of  war 
impress  private  property  for  which  there  is 
immediate  and  imperative  need  for  military 
purposes  or  may  destroy  private  property  of 
military  value  if  there  is  reasonable  ground 
to  apprehend  that  it  will  fall  into  the  hands 
of  the  enemy.  In  such  a  case  neither  the 
commander  nor  those  who  execute  his  order 
are  liable,  and  the  owner  of  the  property 
must  look  to  the  government  for  reimburse- 
ment. Mitchell  V.  Harmony,  13  How.  115, 
14  U.  S.  (L.  ed.)  76;  Holmes  v.  Sheridan, 
1  Dill.  351,  12  Fed.  Cas.  No.  6,644;  Stoughton 
V.  Dimmiek,  3  Blatchf.  366,  29  Vt.  535,  23 
Fed.  Cas.  No.  13,500;  Grant's  Case,  1  Ct. 
CI.  41;  Juragua  Iron  Co.  v.  U.  S.  42  Ct.  CI. 
99,  affirmed  212  U.  S.  297,  29  S.  Ct.  385, 
63  U.  S.  (L.  ed.)  520;  StaflFord  v.  Mercer, 
42  Ga.  556 ;  Price  v.  Poynter,  1  Bush  ( Ky . ) 
387,  89  Am.  Dec.  631;  Bell  v.  Louisville,  etc. 
R.  Co.  1  Bush  (Ky.)  404,  89  Am.  Dec.  632; 
McKrell  v.  Metcalfe,  2  Duv.  (Ky.)  533; 
Bronson  v.  Woolsey,  17  Johns.  (N.  Y.)  46; 
Koonce  v.  Davis,  72  N.  C.  218;  Cummings 
v.  Diggs,  1  Heisk.  (Tenn.)  67;  Thomaason  v. 
Glisson,  4  Heisk.  (Tenn.)  615;  Henry  v. 
Gardner,  10  Heisk.  (Tenn.)  420;  Sutton  v. 
Tiller,  6  Cold.  (Tenn.)  593,  98  Am.  Dec.  471; 
Ogden  v.  Lund,  11  Tex.  688.  ITie  rule  and 
its  limitations  to  cases  of  pressing  emergency 
were  stated  in  Mitchell  v.  Harmony,  13  How. 
116,  14  U.  S.  (L.  ed.)  75,  as  follows:  "There 
are,  without  doubt,  occasions  in  which  pri- 
vate property  may  lawfully  be  taken  posses- 
sion of  or  destroyed  to  prevent  it  from  fall- 
ing into  the  hands  of  the  public  enemy;  and 
also  where  a  military  officer,  charged  with  a 
particular  duty,  may  impress  private  prop- 
erty into  the  public  service  or  take  it  for 
public  use.  Unquestionably,  in  such  cases, 
the  government  is  bound  to  make  full  com- 


pensation to  the  owner;  but  the  officer  is 
not  a  trespasser.  But  we  are  clearly  of 
opinion,  that  in  all  of  these  cases  the  danger 
must  be  immediate  and  impending;  or  the 
necessity  urgent  for  the  public  service,  such 
as  will  not  admit  of  delay,  and  where  the 
action  of  the  civil  authority  would  be  too 
late  in  providing  the  means  which  the  occa- 
sion calls  for.  It  is  impossible  to  define  the 
particular  circumstances  of  danger  or  neces- 
sity in  which  this  power  may  be  lawfully 
exercised.  Every  case  must  depend  on  its 
own  circumstances.  It  is  the  emergency 
that  gives  the  right,  and  the  emergency  must 
be  shown  to  exist  before  the  taking  can  be 
justified.  In  deciding  upon  this  necessity, 
however,  the  state  of  the  facts,  as  they  ap- 
peared to  the  officer  at  the  time  he  acted, 
must  govern  the  decision;  for  he  must  nec- 
essarily act  upon  the  information  of  others 
as  well  as  his  own  observation.  And  if, 
with  such  information  as  he  had  a  right  to 
rely  upon,  there  is  reasonable  ground  for 
believing  that  the  peril  is  immediate  and 
menacing,  or  the  necessity  urgent,  he  is  jus- 
tified in  acting  upon  it;  and  the  discovery 
afterwards  that  it  waa  false  or  erroneous, 
will  not  make  him  a  trespasser.'^ 

VVliile  most  of  the  cases  treat  the  existence 
of  an  emergency  justifying  the  impressment 
of  property  as  a  judicial  question  (see  the 
cases  cited  in  the  following  subdivision)  in 
Smith  V.  Brazelton,  1  Heisk.  (Tenn.)  44,  2 
Am.  Rep.  678,  it  was  said  that  the  military 
commander  was  the  sole  judge  of  the  ex- 
istence of  an  emergency.  In  Drehman  v. 
Stifel,  41  Mo.  184,  97  Am.  Dec.  268,  it  was 
held  that  "a  sagacious  military  commander 
is  apt  to  see  necessities  that  are  not  ap- 
parent to  everybody." 

Applying  the  general  rule  heretofore  stated 
it  has  been  held  that  the  impressment  of 
horses  to  prevent  them  from  falling  into  the 
hands  of  the  enemy  subjects  the  officer  com- 
manding such  action  to  no  civil  liability. 
McKrell  v.  Metcalfe,  2  Duv.  (Ky.)  533; 
Wellman  v.  Wickerman,  44  Mo.  484;  Thom- 
asson  V.  Glisson,  4  Heisk.  (Tenn.)  616; 
Henry  v.  Gardner,  10  Heisk.  (Tenn.)  420. 
In  Wellman  v.  Wickerman,  supra,  it  was 
said:  '*The  occasion  that  invoked  the  im- 
pressment of  the  plaintiff's  mare  is  a  part 
of  the  history  of  the  state.  Martial  law  pre- 
vailed. It  was  at  the  time  that  Gen.  Sterling 
Price,  at  the  head  of  a  formidable  Con- 
federate force,  invaded  our  territory.  The 
occasion  was  emergent,  calling  for  immediate 
and  pressing  action  on  the  part  of  the  mili- 
tary arm  of  the  government  to  resist  and 
expel  the  invaders.  As  the  enemy  were  all 
mounted,  it  was  necessary  to  have  mounted 
troops  to  meet  them,  and  hence  the  order  for 
the  impressment  of  horses.  These  horses 
were  talcen  by  the  government  in  the  exer- 
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else  of  a  pressing  necessity  and  by  virtue  of 
its  war  power;  and  the  government  thereby 
became  responsible  to  the  owners  for  their 
value.  Some  were  killed  or  died  in  service; 
others,  after  they  were  no  longer  needed, 
were  condemned  and  sold  on  government  ac- 
count. By  this  action  the  government  as- 
serted a  complete  title,  and  assumed  all  lia- 
bility. The  evidence  is  positive  that  the 
plaintiff's  mare  was  condemned  by  the  mili- 
tary, acting  under  the  authority  of  the  gov- 
ernment, and  sold  by  its  express  direction. 
The  officers  had  jurisdiction  of  the  subject- 
matter,  and  their  action  is  not  reviewable 
here." 

So  it  has  been  held  that  a  military  com- 
mander is  not  liable  for  the  seizure  of  weap- 
ons (Cummings  v.  Diggs,  1  Heisk.  (Tenn.) 
67) ;  or  the  sinking  of  a  vessel  to  prevent 
its  capture  by  the  enemy  (Bronson  v.  Wool- 
sey,  17  Johns.   (N.  Y.)  46). 

In  Ogden  v.  Lund,  11  Tex.  688,  the  de- 
struction of  a  ferry  across  the  Rio  Grande 
during  the  war  with  Mexico  was  held  to  be 
justified  as  a  war  measure,  the  court  saying: 
"The  stopping  the  running  of  a  ferryboat 
across  the  Rio  Grande,  as  alleged  in  the 
plaintiff's  petition,  is  not  believed  to  have 
been  the  capricious  exercise  of  arbitrary 
power,  but  it  would  seem  to  be  but  a  reason- 
able act,  required  by  sound  policy  and  a 
prudent  regard  to  the  faithful  discharge  of 
his  duty  as  an  officer,  placed  in  command  at 
that  depot  of  the  quartermaster's  stores.  If 
the  ferry  had  been  permitted,  the  ferryman 
would  have  depended  upon  the  violations  of 
the  rules  of  war  for  his  profits.  And  it  was 
not  only  justifiable,  but  was  eminently  nec- 
essary to  put  a  stop,  on  the  hostile  bounda- 
ries, to  all  improper  intercourse,  to  remove 
the  facilities  that  had  been  prepared  for  such 
violations  of  the  well-established  rules  re- 
sulting from  the  war  existing  between  the 
two  countries." 

In  Mississippi,  etc.  R.  Co.  v.  Wilson,  10 
Heisk.  (Tenn.)  496,  it  was  held  that  the 
military  authorities  may  construct  a  railroad 
for  military  use  in  the  streets  of  a  city. 

b.  Limitations  of  Rule, 

• 

The  qualification  recognized  in  the  leading 
case  of  Mitchell  v.  Harmony,  13  How.  115, 
14  U.  S.  (L.  ed.)  76,  to  the  right  of  im- 
pressment or  destruction  of  private  property, 
that  an  imD-.ediate  and  pressing  necessity 
must  exist,  has  been  asserted  in  a  number 
of  cases  imposing  a  liability  for  the  taking 
or  destruction  of  property  in  the  absence  of 
such  a  necessity.  Taylor  v.  Jenkins,  24  Ark. 
337,  88  Am.  Dec.  773;  Jones  v.  Com.  1  Bush 
(Ky.)  34,  89  Am.  Dec.  605;  Terr  ill  v.  Ran- 
kin, 2  Bush  (Ky.)  453,  92  Am.  Dec.  500; 
Alexander  y.   Bradley,   3   Bush    (Ky.)    667; 
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Sellards  v.  Zomes,  5  Bush  (Ky.)  90;  Dills 
V.  Hatcher,  6  Bush  (Ky.)  606;  Edgerton  v. 
Com.  7  Bush  (Ky.)  142;  Christian  County 
Ct.  V.  Rankin,  2  Duv.  (Ky.)  602,  87  Am. 
Dec.  505;  McLaughlin  v.  Green,  50  Miss. 
453;  Bowles  v.  Lewis,  48  Mo.  32,  8  Am. 
Rep.  85;  Williamson  v.  Russell,  49  Mo.  185; 
Wilson  V.  Franklin,  63  N.  C.  259;  Bryan  v. 
Walker,  64  N.  C.  141;  Black  v.  Jones,  64 
N,  C.  318;  Yost  v.  Stout,  4  Cold.  (Tenn.) 
205,  94  Am.  Dec.  194;  Merritt  v.  Nashville, 
6  Cold.  (Tenn.)  95.  With  respect  to  the 
foregoing  cases  it  is  to  be  observed  that 
while  most  of  them  arose  from  federal  im- 
pressment in  loyal  states  or  Confederate  im- 
pressment in  seceded  states,  those  which 
involved  the  acts  of  enemy  forces  were  incor- 
rectly decided  under  the  rule  in  Dow  v.  John- 
son, 100  U.  S.  158,  25  U.  S.  (L.  ed.)  632, 
set  out  at  length,  supra,  this  subdivision, 
Effect  of  Existence  of  War  or  Insurrection — 
In  General. 

On  the  ground  that  no  military  exigency 
existed,  it  has  been  held  that  members  of  a 
military  force  were  liable  for  the  confisca- 
tion of  money  in  a  bank  (Terrill  v.  Rankin, 
2  Bush  (Kyi)  453,  92  Am.  Dec.  500)  ;  for 
the  confiscation  of  horses  after  war  ceased 
to  be  flagrant,  though  peace  had  not  been 
declared  (Wilson  v.  Franklin,  63  N.  C.  259)  ; 
and  for  the  destruction  of  all  the  liquor  in 
a  town  (McLaughlin  v.  Green,  50  Miss.  453; 
and  see  Herlihy  v.  Donohue,  reported  in  full, 
post,  this  volume,  at  page  29).  In  Yost  v. 
Stout,  4  Cold.  (Tenn.)  205,  94  Am.  Dec.  194, 
it  was  said:  "But  we  are  clearly  of  opinion 
that  in  all  these  cases  the  danger  must  be 
immediate  and  impending,  or  the  necessity 
urgent  for  the  public  service,  and  such  as 
will  not  admit  of  delay;  and  when  the  action 
of  the  civil  authority  would  be  too  late  in 
providing  the  means  which  the-  occasion 
called  for.  It  is  impossible  to  define  the  dan- 
gers or  necessities  in  which  this  power  may 
be  lawfully  exercised;  every  case  must  de- 
pend on  its  own  circumstances;  it  is  the 
emergency  that  gives  the  right,  and  the 
emergency  must  be  shown  to  exist  before  the 
taking  can  be  justified."  In  Mitchell  v.  Har- 
.mony,  13  How.  115,  14  U.  S.  (L.  ed.)  76, 
the  impressment  of  supplies  for  the  purpose 
of  a  military  expedition  to  a  distant  place 
was  held  to  be  unjustifiable  and  to  subject 
the  commander  to  civil  liability. 

It  is  only  the  commanding  officer  who  may 
lawfully  exercise  the  power  of  impressment. 
Lewis  v.  McGuire,  3  Bush  (Ky.)  202,  where- 
in the  court  said:  "Neither  the  right  of 
impressment  nor  the  right  to  exact  military 
contributions  belongs  to  every  petty  jpiilitary 
officer,  but  must  come  from  the  commander 
of  a  district  of  country,  or  a  jpo^t,  or  an 
army,  and  not  from  every  straggHng  squad 
who  may  be  under  the  immediate  command 
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of  some  inferior  officer  of  low  grade.  Nor, 
indeed,  will  either  the  commission  or  capac- 
ity in  which  an  officer  professes  to  act  fix 
his  status,  but  the  manner  of  his  conduct; 
for  even  a  regularly  commissioned  officer,  in 
the  re<^ular  military  service  of  a  belligerent, 
may  be  guilty  of  such  a  line  of  conduct  as 
to  show  he  in  reality  belongs  to  an  irregular, 
irresponsible,  plundering  service,  which  can- 
not be  shielded  by  a  regular  commission/' 
Thus  in  Branner  v.  Felkner,  1  Heisk.  (Tenn.) 
228,  it  was  held  that  a  private  soldier  taking 
property  cannot  justify  his  act  on  the  ground 
of  military  necessity.  See  to  the  same  effect 
Cochran  v.  Tucker,  3  Cold.  (Tenn.)  186,  91 
Am.  Dec.  276.  In  like  manner  the  power  of 
impressment  cannot  be  exercised  by  a  small 
recruiting  detachment  (Ferguson  v.  Loar,  5 
Bush  (Ky.)  689)  ;  by  a  paroled  prisoner  of 
war  (Beck  v.  Ingram,  1  Bush  (Ky.)  355)  ; 
or  by  a  camp  follower  (Worthy  v.  Kinamon, 
44  Ga.  297).  But  the  commander  of  a  de- 
tached and  isolated  post  has  the  same  power 
as  the  commander  of  a  department.  Sutton 
V.  Tiller,  6  Cold.  (Tenn.)  593,  98  Am.  Dec. 
471,  wherein  the  court  said:  "The  plaintiff 
in  error,  as  the  commander  of  a  detached 
post,  had,  for  the  time,  within  the  limits  of 
his  command,  the  same  powers  and  discre- 
tion as  the  commander  of  a  department; 
and  if,  in  the  discharge  of  what  he  regarded 
as  his  duties  as  commander,  he  saw  proper 
to  take  the  pistol  from  the  defendant  in 
error  and  turn  it  over  to  the  government, 
either  upon  the  ground  that  it  was  govern- 
ment arms,  or  because,  in  his  opinion,  the 
safety  of  his  command  or  his  post  required 
him  to  disarm  the  defendant  in  error,  then 
he  would  not  be  liable  in  damages  for  the 
act  before  the  courts  of  the  country.  The  act 
is  to  be  taken  not  as  the  act  of  the  individual, 
but  as  the  act  of  the  government,  whose  sov- 
ereignty he  represents." 

A  militia  officer  has  no  power  to  impress 
property  for  military  use.  Jacobs  v.  Lever- 
ing, 2  Cranch  C.  C.  117,  13  Fed.  Cas.  No. 
7,162. 

3.  Statute  Giving  Immunity. 

During  the  Civil  War  it  was  provided  by 
an  act  of  Congress  (Act  of  March  3,  1863, 
§  4,  12  Stat.  L.  756)  inter  alia  aa  follows: 
"That  any  order  of  the  President,  or  under 
his  authority,  made  at  any  time  during  the 
existence  of  the  present  rebellion,  shall  be  a 
defense  in  all  courts  to  any  action  or  prose^ 
cution,  civil  or  criminal,  pending  or  to  be 
commenced,  for  any  search,  seizure,  arrest, 
or  imprisonment  made,  done,  or  committed, 
or  acts  omitted  to  be  done,  under  and  by 
virtue  of  such  order,  or  under  color  of  any 
law  of  Congreas;  and  such  defense  may  be 
made  by  special   plea  or  under  the  general 


issue."  That  act  having  been  held  (Bean  v. 
Beckwith,  18  Wall.  510,  21  U.  S.  (L.  ed.) 
849)  to  be  applicable  only  to  acts  done  un- 
der the  order  of  the  President,  it  was  sup- 
plemented by  another  (Act  of  May  11,  1866, 
14  Stat.  L.  46),  providing  as  follows:  "That 
any  search,  seizure,  arrest,  or  imprisonment 
made,  or  any  acts  done  or  omitted  to  be 
done  during  the  said  rebellion,  by  any  officer 
or  person,  under  and  by  virtue  of  any  order, 
written  or  verbal,  general  or  special,  issued 
by  the  President  or  secretary  of  war,  or  by 
any  military  officer  of  the  United  States 
holding  the  command  of  the  department,  dis- 
trict, or  place  within  which  such  seizure, 
search,  arrest  or  imprisonment  was  made, 
done  or  committed,  or  any  acts  were  so  done, 
or  omitted  to  be  done,  either  by  the  person 
or  officer  to  whom  the  order  was  addressed, 
or  for  whom  it  was  intended,  or  by  any  other 
person  aiding  or  assisting  him  therein,  shall 
be  held,  and  are  hereby  declared,  to  come 
within  the  purview  of  the  act  to  which  this 
is  amendatory,  and  within  the  purview  of 
the  fourth  .  .  .  section  of  the  said  Act 
of  March  3,  1863,  for  all  the  purposes  of 
defense  .  .  .  provided  therein."  The  va- 
lidity of  the  Act  of  1863  was  assumed  in 
Bean  v.  Beckwith,  supra,  and  in  McCall  v. 
McDowell,  1  Abb.  212,  Deady  233,  15  Fed. 
Cas.  No.  8,673.  In  Eifort  v.  Bevins,  1  Busli 
(Ky.)  460,  the  validity  of  the  act  was  de- 
nied. That  act  was  in  Milligan  v.  Hovey, 
14  Int.  Rev.  Rec.  20,  3  Chicago  Leg.  N.  321, 
4  Am.  L.  T.  Rep.  136,  3  Biss.  13,  17  Fed. 
Cas.  No.  9,605,  held  not  to  be  applicable  to 
the  members  of  a  military  commission  which 
assumed  to  try  a  civilian.  In  Crosby  v. 
Cadwalader,  5  Am.  L.  Rev.  187,  6  Fed.  Cas. 
No.  3,419  the  act  was  held  to  relieve  from 
liability  a  general  who  by  direction  of  the 
secretary  of  war  seized  certain  property. 
In  McCall  v.  McDowell,  Deady  233,  1  Abb. 
212,  15  Fed.  Cas.  No.  8,673,  it  was  held  that 
while  the  Act  of  1866  afforded  full  immu- 
nity to  a  subordinate  acting  under  the  order 
of  his  superior  it  afforded  no  protection  to 
the  commanding  officer  himself.  The  court 
said:  "Under  this  section  there  can  be  no 
doubt  but  that  the  order  of  €reneral  Mc- 
Dowell to  Captain  Douglas  protects  the  lat- 
ter for  acting  in  obedience  to  it,  and  is  a 
complete  defense  to  the  action,  so  far  as  he 
is  concerned.  At  the  same  time  it  is  equally 
apparent  that  it  does  not  furnish  a  defense 
for  General  McDowell.  He  is  not  shown  to 
have  acted  upon  the  order  of  any  one.  Tlie 
section  proceeds  upon  the  principle,  which  I 
have  already  attempted  to  show  ought  to  be 
the  law  independent  of  the  statute,  that  a 
military  officer,  when  acting  in  obedience  to 
the  order  of  his  superior,  should  not  be  liable 
to  these  persons  therefor.  As  it  nowhere  ap- 
pears that  General  McDowell  was  acting  un- 
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der  the  order  of  his  superior,  but  rather  in 
obedience  to  what  was  deemed  public  neces- 
sity, I  must  hold  him  liable  to  the  plaintiff 
for  the  damages  which  the  latter  has  sus- 
tained by  reason  of  his  unauthorized  act." 
In  £x  p.  Williams,  43  Ala.  154,  an  order  of 
a  military  commander,  based  on  the  Acts  of 
1863  and  1866,  requiring  the  disniissal  of  a 
suit  begun  in  a  state  court  for  matters  aris- 
ing out  of  the  war  was  enforced,  and  similar 
action  was  taken  in  State  v.  Cheek,  25  Ark. 
206. 

The  effect  of  so  much  of  the  Acts  of  1863 
and  1866  as  provided  for  the  removal  to  a 
federal  court  of  all  actions  attempting  to 
recover  for  acts  in  the  prosecution  of  the 
war  is  discussed,  supra,  subdivision  I.  2. 
Jurisdiction  of  Court  over  Military  Forces — 
At  heticeen  State  and  Federal  Court. 

During  the  reconstruction  period  statutes 
or  constitutional  provisions  adopted  in  sev- 
eral of  the  states  which  had  formed  part  of 
the  former  Confederacy  gave  immunity  from 
liability  for  acts  connected  with  the  war. 
The  purpose  for  which  such  acts  were  passed 
was  well  stated  in  Franklin  v.  Vannoy,  66 
N.  C.  145,  as  follows:  "If  indictments  and 
civil  actions  had  been  instituted,  for  all  of 
these  wrongs  and  injuries,  and  others  of  like 
character,  the  courts  would  have  been  op- 
pressed with  cases.  The  judges  would  have 
been  perplexed  with  new  questions,  growing 
out  of  the  unnatural  state  of  things  caused 
by  civil  war.  Some  judges  holding,  with 
his  honor  in  the  court  below,  that  'recusant 
conscripts  were  evading  their  duty  to  their 
country,'  others  holding  that  the  Confederate 
soldiers  were  wrong  doers,  committing  out- 
rages upon  the  good  citizens  of  the  country, 
and  to  be  treated  in  the  view  of  the  courts 
of  the  rightful  government  as  violators  of 
the  laws  of  their  country.  The  result  would 
have  been  innumerable  feuds,  so  that  the 
country  could  not  have  enjoyed  even  a  par- 
tial return  to  good  order  and  good  neigh- 
borship, for  a  generation  to  come.  Deeply 
impressed  by  these  considerations,  it  was 
deemed  wise  by  the  general '  assembly,  in 
1866,  to  pass  what  is  known  as  'the  Amnesty 
Act;'  by  it,  a  stop  is  put  to  all  indictments, 
and  by  the  4th  section,  it  is  provided:  'no 
person  who  may  have  been  in  the  civil  or 
military  service  of  the  state,  or  of  the  late 
Confederate  States  government,  or  in  the 
service  of  the  U.  S.  government,  shall  be 
held  liable  in  any  civil  action  for  any  act 
done  in  the  discharge  of  any  duties  imposed 
upon  him  by  any  law  or  authority,  purport- 
ing to  be  a  law  of  the  state  or  of  the  late 
Confederate  States  government.' " 

Provisions  of  the  kind  referred  to  in  the 
preceding  paragraph  were  in  several  cases 
held  to.be  valid,  and  not  to  be  ex  post  facto 
laws  or  to  take  property  without  due  process 
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of  law.    Freeland  v.  Williams,  131  U.  S.  405, 
9  S.  Ct.  763,  33  U.  S.    (L.  ed.)    193    (West 
Virginia   Act);    Drehman   v.   Stifel,  41   Mo. 
184,  97  Am.  Dec.  268;   Smith  v.  Owens,  42 
Mo.  608;  Franklin  v.  Vannoy,  66  N.  C.  145; 
Peerce  v.  Kitzmiiler,  19  W.  Va.  564;  White 
V,  Crump,  19   VV.  Va.  583.     See  also  Merri- 
man  v.  Bryant,  14  Conn.  200,  as  to  an  act, 
not   passed   as   a   result  of   war,   exempting 
from    legal    liability    for   military   acts.      In 
Franklin   v.   Vannoy,   66   N.   C.    145,   it  was 
said:     "The  scope  and  effect  of  the  Amnesty 
Act  is  to  make  a  recognition  of  this  fact,  by 
the    rightful    government    afterwards    estab- 
lished, and  to  give  validity  to  the  legislation 
of  the  late  de  facto  governments,  with  cer- 
tain restrictions,  and  validity  was  given  to 
the  acts  of  its  judiciary,  to  marriages,  and 
all    acts   of    the    kind,    Cooke   v.   Cooke,    61 
N.    C.   583;    the   whole   resting   upon   broad 
principles  of  public  policy.     For  these  rea- 
sons, we  declare  our  opinion  to  be,  that  the 
general  assembly  had  power  to  pass  the  'Am- 
nesty Act,'  and  that  it  is  a  wise,  beneficent 
and  remedial  statute,  which  ought  to  be  lib- 
erally construed,  on  the  maxim,  'private  right 
must  yield  to  public  good.'    'It  is  better  that 
a  few  should  submit  to  loss  than  that  all 
should  suffer   inconvenience.' "     In  Clark  v. 
Dick,  1  Dill.  8,  9  Am.  L.  Reg.  N.  S.  739,  5 
Fed.    Cas.    No.    2,818,   the   provision   of   the 
Missouri  constitution  was  held  to  be  appli- 
cable to  acts  which  by  the  laws  of  war  were 
illegal.     The  court  said:     "If  the  defendant 
is   required   to   show   that  the  authority   of 
the  military  commander  was  a  rightful  and 
legal  authority  in  the  particular  matter  in 
question,  then  the  provision  in  the  Missouri 
constitution  is  useless.     For  it  must  be  con- 
ceded in  all  courts,  that  an  act  justified  by 
lawful  and  competent  authority  in  the  par- 
ticular case,  cannot  be  the  foundation  of  an 
action.     The  clause  we  are  considering  was 
not  intended   for   such  a  caBC.     It  was  not 
needed.     But  the  framers  of  that  instrument 
were  aware  that  many  acts  of  violence  had 
been  done  by  the  military,  and  by  those  sub- 
ject to  military  orders,  for  which  it  might 
be  difficult  to  find  legal  and  technical  justifi- 
cation, but  which  were  thought  to  be  neces- 
sary  and   proper   to   maintain   the   national 
supremacy.     TTiey  therefore  intended  to  pro- 
vide  for   those   cases.     And   while   they   did 
not  pretend  to  give  protection  to  lawless  vio- 
lence, committed  by  persons  without  orders 
from  any  competent  authority  or  any  recog- 
nized   military    officer,    they    did    intend    to 
shield  from  prosecution  all  who  could'  show 
for  their  acts  the  authorization  of  a  military 
officer,  acting  under  the  commander  in  chief 
of    the    army    of    the    United    States."      In 
Bryan  v.  Walker,  64  N.  C.  141,  a  different 
view   was  apparently  taken  with  respect  to 
the  North  Carolina  act.     In  Black  v.  Jones, 
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64  N.  C.  318,  the  act  was  held  to  be  inap- 
plicable to  a  seizure  of  property  after  the 
war  had  ceased  to  be  flagrant. 

IV.  Civil  Liability  in  Particular  Cases. 

1.  Introductory. 

The  following  subdivisions  of  this  note  are 
designed  to  collate  illustrations  of  the  gen- 
eral rules  heretofore  considered,  and  in  con- 
nection therewith  reference  should  be  had  to 
the  preceding  discussions  for  such  matters  as 
the  eflFect  of  the  order  of  a  military  superior, 
the  existence  of  a  power  to  impress  property 
for  military  use,  and  the  like. 

2.  Of  Militiaman  to  Civilian. 

The  civil  liability  of  militiamen  to  civilians 
for  injury  to  person  or  property  has  been 
fully  considered  in  previous  notes  in  this 
series.  See  the  note  to  O'Shee  v.  Stafford, 
16  Ann.  Gas.  1163,  as  to  the  civil  liability 
of  an  officer  to  a  civilian  for  acts  of  the 
militia;  the  note  to  Franks  v.  Smith,  Ann. 
Cas.  1912D  319,  as  to  the  civil  liabilitv  of 
a  member  of  the  militia  for  an  act  performed 
in  obedience  to  the  order  of  a  superior  officer; 
and  the  note  to  Joos  v.  Illinois  Nat.  Guard, 
Ann.  Cas.  1914 A  862,  as  to  the  rights  and 
liabilities  of  the  militia  with  respect  to  tar- 
get practice.  See  also  the  recent  case  of 
Herlihy  v.  Donohue,  reported  in  full,  post, 
this  volume,  at  page  29.  And  see  the  re- 
ported case. 

3.  Of  Soldier  to  Civilian. 

Except  as  a  wider  immunity  is  granted  by 
the  rights  of  belligerency  in  liie  enemy's  ter- 
ritory in  time  of  war  (see  supra,  subdivision 
III.  Effect  of  Ecoiatence  of  Wa/r  or  Insurrec- 
tion) the  powers  which  may  be  exercised  by 
the  military  with  respect  to  the  persons  and 
property  of  civilians  are  limited  by  the  ex- 
igencies of  the  occasion.  So  far  as  the  reme- 
dies afforded  by  the  civil  law  will  suffice 
they  must  be  resorted  to,  and  an  unnecessary 
and  unreasonable  exercise  of  military  force 
over  a  civilian  renders  the  responsible  officer 
or  soldier  liable  in  damages.  Thus  the  arbi- 
trary arrest  and  confinement  of  a  civilian 
when  the  courts  are  open  and  the  remedies 
afforded  by  the  law  are  available  is  a  tort. 
Glynn  v.  Houston,  2  M.  &  G.  (Eng.)  337; 
Bean  v.  Beckwith,  18  Wall.  510,  21  U.  S. 
(L.  ed.)  849;  Despan  v.  Olney,  1  Curt.  306, 
7  Fed.  Cas.  No.  3,822;  McCall  v.  McDowell, 
Deady  233,  1  Abb.  212,  15  Fed.  Cas.  No. 
8,673;  Milligan  v.  Hovey,  14  Int.  Rev.  Rec. 
20,  3  Chicago  Leg.  N.  321,  4  Am.  L.  T.  Rep. 
136,  3  Biss.  13,  17  Fed.  Cas.  No.  9,605; 
Waters  v.  Campbell,  5  Sawy.  17,  10  Chicago 
Leg.  N.  68,  4  Law  &  Eq.  Rep.  616,  29  Fed. 
Cas.  No.  17,266;   Tyler  v.   Pomeroy,  8  Allen 


(Mass.)  480;  Smith  v.  Shaw,  12  Johns.  (N. 
Y.)  257;  Whitmore  v.  Allen,  33  Tex.  355. 
Compare  Hawley  v.  Butler,  54  Barb.  (N.  Y.) 
490,  wherein  it  was  held  that  a  provost  mar- 
shal in  arresting  a  supposed  deserter  acts 
judicially  and  in  the  absence  of  malice  can- 
not be  held  liable  for  an  error  of  judgment. 
It  has  been  held  in  some  cases  that  even  the 
order  of  a  superior  will  not  justify  such  an 
arrest  and  confinement.  See  supra,  subdivi- 
sion II.  Order  of  MiUtary  Superior  tia  Justi- 
fication. The  fact  that  the  military  action 
is  not  dictated  by  personal  malice  is,  how- 
ever, to  be  taken  into  account.  McCall  v. 
McDowell,  supra,  wherein  it  was  said: 
"From  the  evidence  the  court  has  found  the 
fact  to  be  that  the  defendant,  McDowell, 
issued  the  order  which  led  to  the  arrest  and 
imprisonment  complained  of,  without  malice 
or  any  intention  to  injure  or  oppress  the 
plaintiff,  but  from  good  motives  and  consid- 
erations involving  the  public  peace  and  safe- 
ty; and  also  that  the  defendant,  Douglas, 
acted  in  the  premises  without  malice  or  evil 
intention,  but  in  obedience  to  the  order  of 
his  superior,  and  upon  satisfactory  informa- 
tion that  the  plaintiff's  conduct  had  brought 
him  within  the  purview  of  the  order.  These 
facts,  although  not  sufficient  to  constitute  a 
legal  justification  of  the  conduct  of  the  de- 
fendants, are  to  be  considered  in  estimating 
the  amount  of  damages  which  the  plaintiff  is 
entitled  to  recover.  The  acts  complained  of 
being  done  without  the  authority  of  law,  the 
plaintiff,  as  a  matter  of  law,  is  entitled  to 
recover  some  damages  therefor.  But  vin- 
dictive or  exemplary  damages  arc  only  given 
where  it  appears  that  the  wrong  complained 
of  was  done  with  an  evil  intention  or  from  a 
bad  motive.  In  the  present  case,  no  such  in- 
tention or  motive  can  be  attributed  or  im- 
puted to  either  of  the  defendants.  It  fol- 
lows that  the  plaintiff  is  only  entitled  to  re- 
cover damages  for  the  necessary  consequences 
of  the  act  complained  of — what  the  law  calls 
compensatory  damages." 

The  exigency  of  martial  law  may  of  course 
justify  an  arrest  (see  the  note  to  State  v. 
Brown,  Ann.  Cas.  1914C  1 )  and  in  such  a 
case  no  liability  results  therefrom.  Luther 
V.  Borden,  7  How.  1,  12  U.  S.  (L.  ed.)  581. 
So  a  person  resisting  the  execution  of  a  draft 
may  be  arrested  and  confined  by  the  military 
authorities.  Druecker  v.  Salmon,  21  Wis. 
621,  94  Am.  Dec.  571.  And  a  sentry  is  justi- 
fied in  arresting  a  civilian  who,  while  just 
outside  the  limits  of  a  military  post,  insults 
and  abuses  him.    Oglesby  v.  State,  39  Tex.  53. 

The  liability  arising  from  an  unauthorized 
exercise  of  the  power  of  impressment  has 
been  heretofore  discussed  (see  supra,  sub- 
division III.  2.  Effect  of  Existence  of  War 
or  Insurrection — Impressment  or  Destruction 
of  Property),     Under  other  circumBtances  a 
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like  rule  is  applicable,  i.  e.,  that  only  neces- 
sity  will  justify  the  destruction  of  private 
property.  Thus  in  Hough  v.  Hoodless,  35  111. 
IGC,  a  military  officer  was  held  to  be  liable 
for  destroying  certain  property  .in  clearing 
land  for  a  parade  ground  when  the  property 
could  easily  have  been  moved.  In  Barrow  v. 
Page,  6  Hayw,  (Tenn.)  97,  it  was  held  that 
in  time  of  peace  the  power  to  take  private 
property  for  a  public  use  is  legislative  and 
cannot  be  exercised  by  a  military  com- 
mander. 

An  officer  is  liable  for  failure  to  check 
depredations  on  civilians  by  the  soldiers 
under  his  command  during  a  practice  march. 
Avery  v.  Bulkly,  1  Root   (Conn.)    276. 

A  recruiting  officer  may  be  held  liable  for 
enticing  away  apprentices.  Merriman  v.  Bis- 
881,2  Boot  (Conn.)  378. 

Of  course  no  officer  or  soldier  is  liable 
for  acts  which  he  does  not  order  or  partici- 
pate in.  Tracy  v.  Cloyd,  10  W.  Va.  19.  So 
a  member  of  a  milit&ry  party  who  partici- 
pates in  the  capture  of  a  town,  in  time  of  war, 
but  does  not  take  part  in  the  unlawful  looting 
which  follows,  is  not  liable.  VVitherspoon  v. 
Farmer's  Bank,  2  Duv,  (Ky.)  496,  87  Am. 
Dec.  503.  An  army  surgeon  who  makes  a 
requisition  for  the  use  of  a  particular  house 
for  a  hospital  is  not  liable  for  the  acts  of  the 
military  officers  in  taking  forcible  possession 
of  it.    Mclntyre  y.  Green,  36  Ga.  48. 

4.  Of  Soldiebs  ob  Militiamen  inteb  Six 

As  a  general  rule  a  military  officer  is 
not  liable  to  a  subordinate  for  acts  in  the 
furtherance  of  discipline  so  long  as  he  acts 
within  the  scope  of  his  duty  and  is  not 
actuated  by  personal  malice.  The  rule  was 
well  stated  in  Wilkea  v.  Dinsman,  7  How. 
89,  12  U.  S.  (L.  ed.)  618,  wherein  the  court 
said:  "In  order  to  settle  this  point  correct- 
ly, it  being  in  itself  a  very  important  one,  as 
well  as  running  through  several  of  the 
exceptions,  it  will  be  necessary  to  advert  to 
the  circumstances,  that  Captain  Wilkes  was 
not  acting  here  in  private  capacity  and  for 
private  purposes;  but,  on  the  contrary,  the 
responsible  duties  he  was  performing  were 
imposed  on  him  by  the  government  as  a  pub- 
lic officer.  In  the  next  place,  those  duties 
were  not  voluntarily  sought  or  assumed,  but 
met  and  discharged  in  the  routine  of  his 
honorable  and  gallant  profession,  and  under 
high  responsibilities  for  any  omission  or 
neglect  on  his  part,  instead  of  being  a 
volunteer,  as  in  most  of  the  cases  of  col- 
lectors and  sheriffs  made  liable.  (2  Stra. 
820;  6  D.  &  £.  443.)  Now,  in  respect  to 
those  compulsory  duties,  whether  in  re-enlist- 
ing or  detaining  on  board,  or  punishing  or 
Ixnpriaoniiig  on   shore,   while   arduously   en- 
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deavoring  to  perform  them  in  such  a  manner 
as  might  advance  the  science  and  commerce 
and  glory  of  his  country,  rather  than  his  own 
personal  designs,  a  public  officer,  invested 
with  certain  discretionary  powers,  never  has 
been,  and  never  should  be,  made  answerable 
for  any  injury,  when  acting  within  the  scope 
of  his  authority,  and  not  influenced  by 
malice,  corruption,  or  cruelty." 

So  in  Keightly  v.  Bell,  4  F.  &  F.  (Eng.) 
763,  it  was  held  that  liability  for  a  military 
arrest  arises  only  in  case  of  malice  or  bad 
motive. 

In  Schunenan  v.  Diblee,  14  Johns.  (N. 
Y.)  235,  in  holding  that  a  commander  was 
not  liable  for  ordering  a  military  prisoner 
to  be  tied  to  a  gun  carriage  for  refusal  to  do 
fatigue  duty,  the  court  said:  "There  must 
exist  a  right  in  an  officer  having  charge 
of  a  prisoner,  to  use  his  discretion  in  in- 
creasing the  rigour  of  his  confinement,  ac- 
cording to  the  disposition  manisfested;  and 
this  extends  as  well  to  military  as  civil  of- 
fenders. Suppose  a  prisoner  evinces  an  in- 
tention to  escape,  may  not  the  officer  in- 
crease his  restraints?  Had  the  defendant, 
in  the  first  instance,  tied  the  plaintiff  to  the 
guns,  by  way  of  securing  him,  it  would  not 
have  been  pretended  that  such  kind  of  im- 
prisonment would  be  illegal.  The  very  facts 
in  the  case  would  have  shown  the  neces- 
sity; for  it  is  in  proof  that  the  guard-house 
wa£  insecure,  and  that  prisoners  had  escaped 
from  it.  If,  then,  the  defendant  would  be 
justified  in  ordering  the  plaintiff  to  be  tied 
to  the  guns  in  the  first  instance,  it  will  not 
furnish  the  ground  of  an  action,  as  for  an 
assault  and  battery  and  false  imprisonment, 
that  the  plaintifi^s  conduct  in  disobeying  his 
orders,  and  contemning  his  authority  in  a 
case  where  the  service  required  was  reason- 
able and  proper,  induced  the  defendant  to  do 
in  the  last  instance,  what  he  might  have 
done  in  the  first.  The  defendant's  will  and 
pleasure  was  his  legitimate  rule  of  conduct, 
where  the  exercise  of  it  was  not  in  viola- 
tion of  the  plaintiff's  rightjs,  nor  against 
law. 

In  Verture  v.  Clive,  4  Burr.  (Eng.)  2472, 
the  Governor  General  of  India  was  held  not 
to  be  liable  for  imprisoning  a  number  of 
military  officers,  it  appearing  that  some  two 
hundred  officers  sought  by  preconcerted 
resignations  to  force  the  abandonment  of  a 
governmental  policy.  See  also  Parker  v. 
Clive,  4  Burr.   (Eng.)  2419. 

In  several  early  English  caaes  a  military 
commander  was  held  to  be  liable  for  illegally 
imprisoning  a  subordinate.  The  rule  was 
laid  down  with  some  reluctance  in  Warden  v. 
Bailey,  4  Taunt.  (Eng.)  67,  Lord  Mansfield 
saying:  "I  must  express  the  strongest  wish 
that  the  cause  will  not  be  again  tried;  for 
all  disputes  respecting  the  extent  of  military 
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discipline    are    greatly    to    be    depreciated, 
especially  in  time  of  war:   they  are  of     the 
worst  consequence,  and  such  as  no  good  sub- 
ject  will   wish   to  see   discussed   in   a   civil 
action:  they  ought  only  to  be  the  subject  of 
arrangement  among  military  men.     See  also 
Bradley   v.   Arthur,    4   B.   &   C.    292,    10   E. 
C.  L.  340;   Wall  v.  McNamara,  stated  in  1 
K.  (Eng.)   536;  Mostyn  v.  Fabrigas,  1  Cowp, 
(Eng.)    161;   Hannaford  v.  Hunn,  2  C.  &  P. 
148.    12    E.    C.    L.    65.     And    see   Wilson   v. 
Mackenzie,  7   Hill    (N.   Y.)    95,  wherein  the 
English  cases  were  reviewed  and  followed.    So 
in  Nixon  v.  Reeves.  66  Minn.  159,  67  N.  W. 
989,    33    L.R.A.    506,    a    militia    officer    was 
held     to     be     liable     for     an     unauthorized 
imprisonment    of    a   private.      In    that    case 
it  was  said:     "We  are  not  to  be  understood 
as    holding   that    where    the   state    National 
Guard    is    acting    as    a    military    force — for 
example,    in    suppressing    a    riot — the    com- 
manding officer  may  not  enforce  instant  and 
absolute  obedience  to  his  orders  by  the  use  of 
such  reasonable   force  as  may  be  necessary. 
The    statute    under    consideration    must    be 
given  a  reasonable  construction,  and  it  is  not 
to  be  construed  as  applicable  to  the  militia 
when   in   actual   military  service.     The  fact 
that    the    statute   requires    that    the    prose- 
cution must  be  instituted  in  the  county  where 
the  offending  member   resides   supports  this 
construction.     In  this  case  the  plaintiff  was 
a  member  of  companjr  G,  Third  regiment  of 
infantry  of  the  National  Guard  of  the  state 
of  Minnesota,  and  the  defendant  was  captain 
of  the  company.     At  the  time  stated  in  the 
complaint    the    defendant,    as   such    captain, 
ordered  the  plaintiff,  who  was  present  at  the 
drill  room  of  the  company  for  another  pur- 
pose,  and  without  his   uniform   on,   to  take 
part  in  a  special  drill.     He  refused.     There- 
upon the  defendant  placed  him  under  arrest, 
and  imprisoned  him  as  alleged  in  the  com- 
plaint.    It  is  apparent  from  the  record  that 
the  defendant  did  not  arrest  and  detain  the 
plaint i/f  for  the  purpose  of  taking  him  before 
a  justice  of  the  peace,  at  the  first  reasonable 
opportunity,  to  answer  to  the  charge  of  dis- 
obeying  the    orders    of    his    superior    officer. 
On  the  contrary,  he  seems  to  have  acted  upon 
the  mistaken  theorv  that  he  was  authorized 
to  punish  a  disobedience  of  his  orders  sum- 
marilv,  and  at  his  discretion.    In  this  he  was 
mistaken.     He  should  have  proceeded  against 
the    plaintiff    before    a    court-martial    or    a 
justice  of  the  peace,  or  both.    It  is  urged  that 
this  construction  of  the  statute  is  destructive 
of  military  discipline.     Of  this  it  is  not  our 
province  to  judge,  but  if  such  be  the  case  the 
remedy  is  w^ith  the  legislature." 

A  communication  by  a  military  officer  to 
his  superior  with  respect  to  tlie  promotion  or 
dichargc  of  a  subordinate  under  his  com- 
mand is  privileged  and  will  not  sust-^in  an 
action   for   libel   in   the   absence   of  express 


malice.  Gray  v.  Mossman  reported  in  full, 
post,  this  volume,  at  page  27.  And  see  the 
same  case  on  a  second  appeal,  99  Atl.  1062. 
So  in  Dickson  v.  Combermere,  3  F.  &  F. 
(Eng.)  627,  Chief  Justice  Cockburn  said: 
"We  are  not  sitting  here  as  a  court  of  ap- 
peal to  determine  whether  he  has  discharged 
his  duty  wisely,  as  to  which  he  is  responsible 
to  his  sovereign  and  the  country,  but  not  at 
the  suit  of  a  private  individual.  It  is  not  a 
question  whether  he  has  exercised  his  dis- 
cretion well  or  wisely.  But  the  jury,  in 
order  to  find  a  verdict  against  him,  must 
come  to  the  conclusion  that  he  has  dis- 
honestly and  corruptly  abused  the  power  in- 
trusted to  him."  See  also  Freer  v.  Marshall, 
4  F.  &  F.  (Eng.)  485.  In  Dawkins  v.  Paulet, 
L.  R.  5  Q.  B.  (Eng.)  94,  it  was  held  that  an 
officer  making  a  report  on  the  conduct  of  a 
subordinate  is  not  liable  even  for  actual 
malice. 

The  members  of  a  court-martial  act  judi- 
cially, and  if  the  court  has  jurisdiction  its 
members  are  not  liable  to  a  person  subjected 
to  punishment  under  his  order.  Mann  v. 
Owen,  9  B.  &  C.  596,  17  E.  C.  L.  456 ;  Vander- 
heyden  v.  Young,  11  Johns.  (N.  Y.)  160; 
Shoemaker  v.  Nesbit,  2  Rawle  (Pa.)  201; 
Macon  v.  Cook,  2  Nott  &  McC.  (S.  C.)  379. 
And  the  order  of  a  court-martial  having 
jurisdiction  protects  from  liability  the 
persons  who  execute  it.  Wolton  v.  Gavin,  16 
Q.  B.  48,  71  E.  C.  L.  48;  Dynes  v.  Hoover, 
20  How.  65,  15  U.  S.  (L.  ed.)  838;  Hutton  v. 
Blaine,  2  Serg.  ft  R.  (Pa.)  75;  Moore  v. 
Houston,  3  Serg.  &  R.  (Pa.)  169;  Brown  v. 
Wadsworth,  15  Vt.  170,  40  Am,  Dec.  674; 
Barrett  v.  Crane,  16  Vt.  246.  But  the  court 
being  one  of  limited  jurisdiction,  if  it  has  no 
jurisdiction  its  members  and  those  who 
execute  its  orders  are  liable.  Mills  v.  Martin, 
19  Johns.  (N.  Y.)  7;  Duffield  v.  Smith,  3 
Serg.  &  R.    (Pa.)    690. 

Members  of  a  military  force  may  be  liable 
to  each  other  for  injuries  caused  by  negligence. 
W^eaver  v.  Ward,  Hob.  (Eng.)  134,  wherein 
a  soldier  was  held  liable  to  another  whom  he 
accidentally  injured  during  a  drill.  In 
Cleveland  v.  Harries,  32  App.  Cas.  (D.  C.) 
300,  an  officer  was  held  not  to  be  liable  for 
the  drowning  of  men  in  a  naval  battalion 
crossing  a  river  in  boats,  merely  because  he 
designated  in  an  irregular  manner  the 
civilian  assistants  whose  negligence  caused 
the  accident. 

An  arrest  or  a  seizure  of  property  to 
enforce  a  lawful  militia  fine  gives  no  right  of 
action  to  the  person  injured  thereby.  Ryan 
v.  Ringgold,  3  Cranch  C.  C.  5,  21  Fed.  Cas. 
No.  12,187;  Slade  v.  Minor,  2  Cranch  C.  C. 
139,  22  Fed.  Cas.  No.  12.937;  Monson  v. 
Hunt,  17  Conn.  566.  But  an  illegal  arrest  or 
distraint  constitutes  a  trespass.  WMse  v. 
Withers,  3  Cranch  331,  2  U.  S.  ( L.  ed. )  457 ; 
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Hall  V.  Howd,  10  Conn.  514;  Mallory  v.  Mer- 
ritt,  17  Conn.  178;  Young  v.  Hyde,  14  N.  H. 
35.  Compare,  Merriman  v.  Bryant,  14  Conn. 
200  (under  statute).  It  has  been  held,  how- 
ever, that  in  such  a  case  there  is  no  liability 
for  a  mere  error  of  judgment.    Fox  v.  Wood, 

I  Rawle  (Pa.)  143;  Warner  v.  StookwoU,  9 
Vt.  9;  Darling  v.  Bowen,  10  Vt.  148.  So  it 
has  been  held  that  a  militia  officer  who  er- 
roneously but  in  good  faith  returns  as 
delinquent  a  man  whose  name  remains  on  the 
rolls  is  not  liable.  Ferris  v.  Armstrong,  10 
Johns.   (N.  Y.)   100;  Vanderbilt  v.  Downing, 

II  Johns.  (N.  Y.)  83. 

In  Xadenbousch  v.  Sharer,  4  W.  Va.  203, 
the  court  applied  in  an  action  between  two 
persona  in  the  Confederate  service  the 
doctrine  subsequently  overruled  (see  supra, 
subdivision  III.  1.  Effect  of  Existence  of 
War  or  Insurrection — In  General)  that  no 
protection  from  civil  liability  resulted  from 
membership  in  the  Confederate  army 

F.  Criminal  Liability, 

While  the  members  of  the  armed  forces 
are,  at  least  in  time  of  peace,  amenable  to 
the  criminal  law  and  within  the  jurisdiction 
of  the  courts  (see  supra  subdivision  I. 
Jurisdiction  of  Court  over  Military  Forces) 
in  determining  whether  the  act  of  a  soldier 
constitutes  a  crime  it  must  be  viewed  in  the 
light  of  the  exigencies  of  military  service. 
U.  S.  V.  Clark,  31  Fed.  710,  wherein  it  was 
said:  ''We  are  bound  to  take  a  broader  view, 
and  to  measure  the  rights  and  liabilities  of 
the  prisoner  by  tiie  exigencies  of  the  mili- 
tary service,  and  the  circumstances  of  the 
particular  case.  It  would  be  extremely  un- 
wise for  the  civil  courts  to  lay  down  general 
principles  of  law  which  would  tend  to  impair 
the  efficiency  of  the  military  arm,  or  which 
would  seem  to  justify  or  condone  conduct 
prejudicial  to  good  order  and  military  dis- 
cipline. An  army  is  a  necessity — per- 
haps I  ought  to  say  an  unfortunate  necessity 
— under  every  system  of  government,  and 
no  civilized  state  in  modern  times  has  been 
able  to  dispense  with  one.  To  insure  ef- 
ficiency, an  army  must  be,  to  a  certain 
extent,  a  despotism.  Each  officer,  from  the 
general  to  the  corporal,  is  invested  with  an 
arbitrary  power  over  those  beneath  him,  and 
the  soldier  who  enlists  in  the  army  waives, 
in  some  particulars,  his  rights  as  a  civilian, 
surrenders  his  personal  liberty  during  the 
term  of  his  enlistment,  and  consents  to  come 
and  go  at  the  will  of  his  superior  officers." 
See  also  In  re  Fair,  100  Fed.  149.  The  finding 
of  a  military  court  while  not  conclusive  that 
particular  acts  were  required  by  the  military 
exigency  should  be  given  great  weight.  U.  S. 
V.  Clark,  31  Fed.  710. 

In   U.   S.  V.  Clark,  supra,  a  soldier   was 
held  not  to  be  guilty  of  murder  in  shooting 
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an  escaping  military  prisoner,  his  act  being 
in  the  line  of  military  duty  and  not  patently 
illegal.  See  to  the  same  effect  In  re  Fair, 
100  Fed.  149;  Com.  v.  Brandt,  1  Woodw. 
(Pa.)  105.  In  Clark  v.  State,  37  Ga.  191,  it 
was  held  that  a  soldier  burning  a  house 
under  the  direct  command  of  his  superior  of- 
ficer was  not  criminally  liable.  In  Com.  v. 
Holland,  1  Duv.  (Ky.)  182,  the  taking  of  a 
horse  from  a  civilian  under  military  authori- 
ty was  held  not  to  be  robbery.  In  Com.  v. 
Shortall,  206  Pa.  St.  165,  55  Atl.  952,  98  Am. 
St.  Rep.  759,  65  L.R.A.  103,  it  appeared  that 
the  accused,  a  member  of  the  militia,  was  dur- 
ing a  time  of  domestic  disturbance  placed  on 
guard  over  certain  property  with  orders  to 
shoot  to  kill  if  necessary.  A  person  ap- 
proaching the  property  continued  to  advance 
after  being  told  repeatedly  to  halt,  and  was 
shot  by  the  accused.  Holding  that  no  of- 
fense had  been  committed,  the  court  said: 
"Applying  these  principles  to  the  act  of  the 
relator,  it  is  clear  that  he  was  not  guilty  of 
any  crime.  The  situation  as  already  shown 
was  one  of  martial  law,  in  which  the  com- 
manding general  was  authorized  to  use  as 
forcible  military  means  for  the  repression 
of  violence  as  his  judgment  dictated  to  be 
necessary.  The  house  had  been  dynamited 
at  night  and  threatened  again.  With  an 
agent  so  destructive,  in  hands  so  lawless, 
the  duty  of  precaution  was  correspondingly 
great.  There  w^as  no  ground  therefore  for 
doubt  as  to  the  legality  of  the  order  to 
shoot.  The  relator  was  a  private  soldier 
and  his  first  duty  was  obedience.  His  orders 
were  clear  and  specific,  and  the  evidence  does 
not  show  that  he  went  beyond  them  in  his 
action.  There  was  no  malice  for  it  appears 
affirmatively  that  he  did  not  know  the  de- 
ceased, and  acted  only  on  his  orders  when 
the  situation  appeared  to  call  for  action 
under  them.  The  unfortunate  man  who  was 
killed  was  not  shown  to  have  been  one  of 
the  mob  gathered  in  the  vicinity,  though  why 
he  should  have  turned  into  the  gate  is  not 
known.  The  occurrence,  deplorable  as  it  was, 
was  an  illustration  of  .the  dangers  of  the 
lawless  condition  of  the  community,  or  of 
the  minority  who  were  allowed  to  control  it, 
and  must  be  classed  with  the  numerous  in- 
stances in  riots  and  mobs,  where  mere  spec- 
tators and  even  distant  noncorabatants  get 
hurt  without  apparent  fault  of  their  own." 

In  Oglesby  v.  State,  39  Tex.  53,  a  soldier 
who  arrested  a  civilian  for  using  insulting 
language  to  him  while  on  guard  was  held  not 
to  be  guilty  of  false  imprisonment.  The 
court  said:  "There  is  no  conflict  about  the 
material  facts  in  this  case.  There  is  some 
disagreement  among  witnesses  on  compara- 
tively unimportant  matters.  The  appellant 
is  a  colored  sergeant,  who  was  serving  with 
his  company  on  duty  at  Fort  Brown  at  the 
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time  of  the  occurrence  for  which  he  has  been 
prosecuted.  The  prosecuting  witness,  finding 
the  sergeant  on  duty,  and  being  in  company 
with  several  of  his  friends,  abused  and  in- 
sulted him  whilst  inside  of  the  fort,  after 
which  he  retired  a  few  feet  bevond  the  in- 
closure  of  the  fort,  and  there  renewed  his 
insults  in  a  gross  and  vulgar  manner,  and 
using  such  language  as  was  calculated  to 
disturb  military  discipline  and  bring  on  a 
disturbance  of  the  peace.  It  will  be  observed 
that  Oglesby  was  sergeant  of  the  guard,  and, 
as  such,  charged  under  the  laws  of  the  Unit- 
ed States  with  the  good  order  and  discipline 
of  the  fort.  He  would  doubtless  have  been 
justified  in  taking  much  more  severe  meas- 
ures than  he  did  if  he  had  proceeded  whilst 
LfOgan  and  his  companions,  three  in  number, 
were  inside  the  fort.  But  did  Logan  cease 
to  disturb  the  order  and  discipline  of  the 
fort  after  he  had  gone  outside  its  inclosure? 
The  evidence  is  that  he  did  not,  but  remained 
immediately  outside  bantering  and  abusing 
the  sergeant,  and  thereby  disturbing  the  or- 
der and  discipline  of  the  fort.  It  cannot  be 
contended  that  the  United  States  troops  are 
confined  to  the  immediate  inclosures  of  their 
fortifications  in  repelling  and  preventing  dis- 
turbances of  their  order  and  discipline. 
They  are  as  well  protected  in  the  discharge 
of  their  duties  as  the  citizen  is  in  his  lib- 
erty, and  if  a  vulgar  blackguard  should  pre- 
sent himself  before  the  walls  of  a  fort  or 
at  the  outer  door  of  the  guard  room,  there 
to  insult  and  abuse  an  officer  or  a  private 
soldier  in  the  discharge  of  his  duty,  the  offi- 
cer on  duty  would  be  justified  in  using  nec- 
essarv  force  to  remove  him  and  abate  the 
nuisance." 

But  an  act  which  goes  beyond  any  neces- 
sity created  by  the  exigencies  of  military 
service  may  constitute  a  criminal  oflfense. 
Thus  in  U.  S.  v.  Carr,  1  Woods  480,  25  Fed. 
Cas.  No.  14,732,  with  reference  to  tlie  killing 
of  a  soldier  who  was  under  arrest  for  a 
minor  offense,  it  was  said:  "It  was  the  duty 
of  the  prisoner  as  officer  of  the  guard  to 
preserve  the  peace  within  the  fort,  and  to 
suppress  disorderly  and  mutinous  conduct. 
He  was  authorized  to  use  all  proper  and 
reasonable  means  to  accomplish  this  end. 
But  the  means  used  and  the  force  applied 
should  be  measured  by  the  necessity  of  the 
case.  For  instance,  the  law  would  not  jus- 
tify the  killing  of  a  sinsjle  unarmed  soldier, 
even  though  drunken,  riotous  or  even  muti- 
nous, when  he  could  be  arrested  without 
resort  to  such  extreme  means.  The  means 
used  must  be  proportioned  to  the  end  to  be 
accomplished.  In  order  to  determine  whether 
the  homicide,  now  under  investigation,  was 
lawful  or  unlawful,  you  should  consider 
what,  under  the  circumstances  of  the  case, 
would  appear  to  a  reasonable  man  to  be  the 


demands  of  duty.  Place  yourselves  in  the 
position  of  the  prisoner  at  the  time  of  the 
homicide.  Inquire  whether  at  the  moment 
he  fired  his  piece  at  the  deceased,  with  his 
surroundings  at  that  time,  he  had  reasonable 
ground  to  believe,  and  did  believe,  that  the 
killing  or  serious  wounding  of  the  deceased 
was  necessary  to  the  suppression  of  a  mu- 
tiny then  and  there  existing,  or  of  a  disorder 
which  threatened  speedily  to  ripen  into  mu- 
tiny. If  he  had  reasonable  ground  so  to 
believe,  and  did  so  believe,  then  the  killing 
was  not  unlawful.  But  if  on  the  other  hand, 
the  mutinous  conduct  of  the  soldiers,  if  there 
was  any  such,  had  ceased,  and  it  so  appeared 
to  the  prisoner,  or  if  he  could  reasonably 
have  suppressed  the  disorder  without  the  re- 
sort to  such  violent  means  as  the  taking  of 
the  life  of  the  deceased,  and  it  would  so 
have  appeared  to  a  reasonable  man  under 
like  circumstances,  then  the  killing  was  un- 
lawful. But  it  must  be  understood  that  the 
law  will  not  require  an  officer  charged  with 
the  order  and  discipline  of  a  camp  or  fort 
to  weigh  with  scrupulous  nicety  the  amount 
of  force  necessary  to  suppress  disorder.  The 
exercise  of  a  reasonable  discretion  is  all  that 
is  required." 

In  Edgerton  v.  Com.  7  Bush  (Ky.)  142, 
wherein  the  facts  do  not  appear,  it  was  said 
that  "color  of  military  authority"  does  not 
justify  the  shooting  of  a  civilian.  In  State 
V.  Rogers,  37  Mo.  367,  it  was  held  without 
discussion  of  the  facts  of  the  particular  case 
that  a  soldier  in  the  United  States  Army 
could  be  prosecuted  for  robbery.  In  Jones  v. 
Com.  1  Bush  (Ky.)  34,  89  Am.  Dec.  605, 
the  taking  of  a  slave  from  the  owner  was 
held  to  be  a  criminal  offense.  See  to  the 
same  effect  Com.  v.  Palmer,  2  Bush  (Ky.) 
570.  In  Riggs  v.  State,  3  Cold.  (Tenn.)  85. 
91  Am.  Dec.  272,  it  was  held  that  it  was 
a  criminal  offense  to  kill  a  civilian  seeking 
to  escape  a  military  arrest,  but  the  accused 
was  held,  on  the  facts,  not  to  have  partici- 
pated in  the  homicide.  In  Manley  v.  State, 
62  Tex.  Crim.  392,  137  S.  W.  1137,  a  militia- 
man was  held  to  be  guilty  of  murder  in 
bayoneting  a  civilian  while  keeping  a  street 
open  during  a  demonstration  in  honor  of  the 
President  of  the  United  States.  See  also  the 
same  case  on  a  second  appeal,  69  Tex.  Crim. 
502,  154  S.  VV.  1008.  In  State  v.  Coit,  8 
Ohio  Dec.  62,  militiamen  called  out  to  sup- 
press a  riot  were  held  to  be  mere  ministerial 
officers  and  liable  criminally  for  the  use  of 
any  force  in  excess  of  the  necessities  of  the 
occasion.  In  U.  S.  v.  Travers,  2  Wheeler 
Crim.  (N.  Y.)  490,  Brun.  Col.  Cas.  467,  28 
Fed.  Cas.  No.  16,537,  a  soldier  whose  term 
of  enlistment  had  expired  but  who  had  re- 
mained at  the  barracks  was  found  to  be 
guilty  of  manslaughter  in  resisting  a  mili- 
tary arrest.     Story,  J.,  in  charging  the  jury 
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said:  "It  is  admitted  on  all  sides  that  it 
was  the  duty  of  Geary  and  McKim  to  pre- 
serve the  peace  of  the  garrison,  and  to  pre- 
vent brawls  and  riots.  You  have  heard  the 
evidence.  The  prisoner  was  engaged  in  a 
brawl.  He  had  seized  a  bayonet  with  an 
avowed  or  supposed  intention  to  stab  one 
of  his  comrades.  He  had  loaded  and  primed 
his  gun,  and  declared  that  he  would  kill 
any  one  that  came  near  him.  His  comrades 
were  alarmed,  and  carried  information  to 
the  orderly  sergeant.  Under  these  circum- 
stances (if  the  evidence  satisfies  you  of  the 
facts),  it  was  lawful  for  Geary  and  McKim 
to  interfere  and  suppress  the  brawl,  and 
disarm  the  prisoner.  He  was  in  a  great 
rage,  and  threatened  violent  injuries  and 
outrages,  and  even  death,  to  those  about  him. 
It  was  in  the  night;  and  if  the  guard  house 
was  a  proper  place  of  security,  of  which  you 
will  judge,  it  was  lawful  for  Geary  and 
McKim  to  arrest  him  and  carry  him  thither. 
They  had  no  right  to  apply  imprisonment 
as  a  punishment.  But  they  had  a  right  to 
secure  him  from  doing  further  mischief,  and 
to  confine  him  for  a  reasonable  time,  until 
he  could  be  brought  before  a  competent  tri- 
bunal. If  they  intended  no  more,  if  they 
acted  reasonably  in  the  discharge  of  their 
duty,  if  the  prisoner  knew  that  this  was 
their  sole  object,  then  you  will  consider  how 
far  the  prisoner  can  shelter  himself  under 
the  defense  of  manslaughter,  as  upon  an  un- 
lawful arrest." 

In  Reg.  v.  Ferrall,  16  Jur.  (Eng.)  42,  it 
was  held  that  liability  in  a  ''criminal  mat- 
ter'* within  a  statute  giving  jurisdiction 
over  soldiers  in  such  cases  includes  a  bas- 
tardy proceeding. 

As  to  the  criminal  jurisdiction  of  a  state 
court  over  the  militia,  see  the  note  to  In  re 
Wulzen«  Aim.  Cas.  19 17 A  274. 
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Connecticut  Supreme  Court  of  Errors — June 

10,  1914. 

S8  Conn,  247;  90  All.  938, 


MUltia  *  UabiUty  of  Ofioer  to  Snbor- 
dii&ate  ^  Reoommeiidatioii  against 
Promotioii  as  Libel  —  Privilese. 

Where  a  letter  respecting  the  advancement 
of  a  sergeant  of  the  Connecticut  National 
Guard  is  sent  by  the  colonel  to  the  captain 
for  explanation  or  indorsement,  his  indorse- 


ment thereon  as  to  the  sergeant's  fitness  for 
promotion  is  privileged,  and  he  cannot  be 
he^d  for  libel  in  the  absence  of  *'malice," 
which  means  being  actuated  by  an  unjustifi- 
able motive. 

[See  note  at  end  of  this  case.] 

Stenocraphers  —  Cost    of    Transcript  ^ 
Person  Bound  to  Pay. 

A  refusal  of  the  court  to  order  either  the 
defendant  or  the  clerk  of  the  court  to  furnish 
a  copy  of  the  stenographer's  minutes,  and  its 
order  that  the  plaintifT  furnish  such  copy  for 
the  purposes  of  his  appeal  from  the  court's 
action  in  setting  aside  a  verdict  in  his  favor, 
is  proper  in  view  of  Gen.  St.  1902,  §  805, 
providing  that,  on  appeal  from  the  denial  of  a 
motion  for  new  trial  based  on  the  verdict  be- 
ing against  the  evidence,  the  expense  of  print- 
ing evidence  shall  be  governed  by  the  provi- 
sions of  section  796,  which  provides  that  the 
expense  of  printing  any  evidence  made  part 
of  the  record  on  appeal  shall  be  paid  by  the 
party  taking  the  exceptions  to  which  it  re- 
lates. 

Appeal  from  Superior  Court,  Fairfield  coun- 
ty:   Greene,  Judge. 

Action  by  Horace  M.  Gray,  plaintiff, 
against  Albert  Mossman,  defendant.  Judg- 
ment for  plaintiff  set  aside  by  trial  court. 
Plaintiff  appeals.  The  facts  are  stated  in 
the  opinion.    Afftrmed. 

Joseph  A.  Gray  for  appellant. 
Homer  8.  Cummings  for  appellee. 

[247]  Wheeler,  J. — ^The  plaintiff  was  a  ser- 
geant in  the  6th  Company,  Coast  Artillery 
Corps,  Connecticut  [248]  National  Guard. 
The  defendant  was  the  captain  of  the  com- 
pany and  charged  with  the  duty  of  filling  a 
vacancy  in  the  ofiice  of  first  sergeant  in  the 
company.  It  was  probable  that  the  office  of 
second  lieutenant  in  this  company  would  be 
vacant.  The  plaintiff  wished  to  fill  this  posi- 
tion, and  to  that  end  he  saw  the  defendant 
captain  at  his  home  and  said  that  he  would 
like  to  be  first  sergeant  for  a  few  weeks. 
The  captain  told  him  he  should  not  appoint 
him,  but  should  appoint  Sergeant  Rooney. 
Thereupon  the  plaintiff  severely  criticised 
the  captain,  and  informed  him  that  if  he 
appointed  Rooney  first  sergeant  and  did  not 
call  an  election  for  second  lieutenant,  he 
would  apply  for  a  court-martial  on  the  cap- 
tain. Subsequently  the  plaintiff's  father 
wrote  the  colonel  commanding  the  corps,  of 
which  this  company  was  a  unit,  complaining 
of  the  treatment  of  his  son,  the  plaintiff,  by 
the  defendant  captain,  and  of  the  proposed 
appointment  of  Rooney  as  sergeant,  and 
threatening  a  court-martial  if  the  proposed 
action  were  taken.  The  colonel  transmitted 
the  letter  to  the  defendant  in  his  official  ca- 
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pacity  for  his  indorsement,  who  returned  it 
to  the  colonel  with  this  indorsement  upon 
it:— 

Sixth  Co.,  C.  A.  C,  C.  N.  G., 
Norwalk,  Dec.  22,  1909. 
Respectfully  forwarded  to  the  Adjutant  C. 
A.  C,  with  the  explanation  that  Sergt.  Hor- 
ace M.  Gray  is  an  unusually  bright,  clever 
man,  but  has  such  an  unfortunate  person- 
ality that  if  he  advanced  higher  the  company 
would  suffer  grievously.  The  commanding 
officer,  C.  A.  C,  knows  Sergt.  Eetts.  Sergt. 
Frank  Rooney,  an  ex-sergeant  of  the  regular 
army,  has  the  confidence  of  his  officers  and 
the  respect  of  the  men. 

Albert  Mossman, 
Capt.  6th  Co.,  C.  A.  C,  C.  N.  G.", 

Commanding. 

[249]  The  colonel  thereupon  made  his 
own  indorsement  upon  the  letter  and  sent  it 
to  Mr.  Gray,  the  father  of  the  plaintiff.  This 
action  is  ba«ed  upon  the  words  contained  in 
the  indorsement  of  the  defendant  captain  up- 
on Mr.  Gray's  letter.  The  publication  was 
admitted. 

The  plaintiff  alleged  and  claimed  that  the 
defendant  meant  by  these  words  that  the 
plaintiff's  "personalty  was  so  miserably  atro- 
cious and  so  heinous  and  criminal,  as  that 
it  would  dissipate  and  destroy  a  militia  com- 
pany, and  destroy  the  efficiency  and  useful- 
ness of  a  militia  company  of  the  State  of 
Connecticut,  if  he  were  given  a  commission 
therein.  And  that  the  plaintiff  was  not  wor- 
thy of  and  did  not  have  the  confidence  of 
his  superior  officers  or  the  respect  of  the  men, 
and  was  not  entitled  to  confidence  and  respect, 
and  could  not  be  trusted." 

The  defendant  claimed  the  words  meant 
that  the  plaintiff's  qualities  and  character- 
istics unfitted  him  for  a  higher  command  in 
the  company,  and  that  this  unfitness  in  no 
way  related  to  his  moral  character,  mental 
competency,  or  military  knowledge. 

The  court  charged  the  jury  that  it  was  for 
them  to  determine  the  meaning  of  the  words 
used,  but  that  the  words  were  "calculated  to 
injure  the  plaintiff  in  the  line  if  his  military 
profession,  to  prevent  his  advancement  there- 
in and  deprive  him  of  the  emoluments  there- 
of, and  are,  therefore,  actionable  per  «e." 

Tliere  was  no  evidence  before  the  jury  that 
these  words  were  used  in  the  sense  claimed 
by  the  plaintiff. 

We  do  not  stop  to  consider  whether  the 
use  of  the  words  in  the  sense  claimed  by  the 
defendant,  which  clearly  seems  their  natural 
meaning,  made  them  words  actionable  per  se 
or  not.  The  plaintiff  could  not  in  this  par- 
ticular have  had  a  more  favorable  charge. 
Assuming  that  the  words  are  actionable  per 


86,  a  verdict  for  the  plaintiff  was  the  inevita- 
ble result,  unless  the  defendant  [250]  es- 
tablished his  justification  of  the  truth,  or 
his  plea  that  the  publication  was  made  in 
the  line  of  his  military  privilege. 

Upon  the  subject  of  privilege  the  court 
charged:  "In  this  case,  I  instruct  you,  that 
if  you  find  that  Col.  Fitch,  his  superior  offi- 
cer and  colonel  of  his  regiment,  sent  Mr. 
Joseph  A.  Gray's  letter  relating  to  the  pro- 
motion of  plaintiff,  to  the  defendant  for  ex- 
planation or  endorsement,  at  a  time  when 
a  first  sergeant  was  about  to  be  appointed, 
and  when  an  election  of  lieutenant  was  un- 
der consideration,  then  the  defendant  was 
privileged  to  make  and  send  to  such  colonel, 
an  endorsement  on  it  for  the  information  of 
his  said  superior  officer  and  colonel,  as  to  the 
effect  which  such  promotion  would  have  on 
the  company  and  the  military  service,  al- 
though the  matter  therein  was  defamatory, 
and  false,  provided  such  communication  was 
made  in  good  faith,  and  belief  in  its  truth, 
with  intent  to  perform  defendant's  duty  to 
the  company  and  the  service." 

It  was  undisputed  that  Col.  Pitch  did  send 
this  letter  to  the  defendant,  for  explanation 
or  indorsement,  at  a  time  when  the  appoint- 
ment of  a  first  sergeant  was  under  considera- 
tion. The  court  was  correct  in  stating  that 
the  indorsement  made  under  these  circum- 
stances was  privileged  if  made  without 
malice.  So  that  the  issues  in  controversy 
for  the  decision  of  the  jury  were:  (1)  were 
the  words  false?  (2)  were  they  made  in 
mo^lice  ? 

On  the  evidence  the  conclusion, — ^that  the 
words,  used  as  they  were,  merely  in  their 
natural  sense,  describing  the  plaintiff  as 
possessed  of  an  unfortunate  temperamental 
personality, — was  true.  Further,  if  the  jury 
had  properly  found  these  words  to  have  been 
false,  under  the  charge  they  must  have  found 
that  they  were  published  in  the  exercise  of  a 
military  privilege.  In  order  to  hold  the 
defendant  liable  for  publishing  a  privileged 
communication  [251]  of  that  character,  it 
was  essential  for  the  jury  to  have  found  that 
the  defendant  was  actuated  by  malice  in  mak- 
ing the  publication.  In  answer  to  an  inter- 
rogatory the  jury  so  found.  Malice  in  this 
sense  means  that  the  defendant  was  actuated 
by  an  unjustifiable  motive.  We  have  searched 
the  evidence  in  vain  to  satisfy  ourselves  that 
this  conclusion  could  be  reasonably  reached 
from  the  evidence.  We  are  of  the  opinion  the 
trial  court  did  not  err  in  granting  the  motion 
to  set  aside  the  verdict. 

The  refusal  of  the  court  to  order  either 
the  defendant  or  the  clerk  of  the  court  to 
furnish  a  copy  of  the  stenographer's  minutes, 
and  its  order  that  the  plaintiff  furnish  such 
copy  for  the  purposes  of  his  appeal,  accorded 
with  our  practice.     General  Statutes,  §  805; 
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Lynahan  v.  Church,  82  Conn.  132,  72  Ail. 

726. 

The  court's  refusal  to  make  a  finding  was 
not  erroneous;  none  such  was  required  in 
a  case  of  this  kind. 

The  criticism  of  the  judge's  memorandum 
of  decision  is  wholly  without  merit. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


NOTE. 

The  reported  case  holds  that  a  communica- 
tion by  a  militia  officer  to  his  superior  re- 
lating to  the  fitness  of  a  subordinate  for 
promotion  is  privileged  and  will  not  sustain 
an  action  for  libel  in  the  absence  of  express 
malice.  See  also  the  reported  case  on  a  sec- 
ond appeal,  99  Atl.  1062.  For  a  full  dis- 
cussion of  the  liability  of  militiamen  and 
soldiers  both  inter  se  and  to  civilians,  see 
the  note  to  Hatfield  v.  Graham,  reported 
ante,  this  volume,  at  page  1. 
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Militia  ~  Uabilitsr  of  Offloer  to  CiTilian 
—  Destmotion  of  Property. 

Where  plaintiff  alleges  and  proves  his  own- 
ership in  liquors,  their  destruction  by  defend- 
ants, officers  of  the  state  militia,  without  his 
consent,  and  his  damages  consequent  upon  the 
act,  he  makes  out  a  prima  facie  case. 

[See  note  at  end  of  this  case.] 


In  an  action  against  officers  of  the  state 
militia  for  destruction  of  a  stock  of  liquors, 
where  defendants  admit  plaintiff's  ownership 
of  the  property  and  their  destruction  of  it, 
they  render  themselves  liable  in  nominal  dam- 
ages at  least,  unless  tliey  can  offer  legal  jus- 
tification for  their  act. 

[See  note  at  end  of  this  case.] 

Pleading:   •»   Answer   —   Necessity       of 
Pleading  Juatllloation  Speoilloally. 

Under  Rev.  Codes,  §  6540,' subd.  2,  provid- 
ing that  the  answer  must  contain  a  statement 
of  any  new  matter  constituting  a  defense  or 
counterclaim,  the  defense  of  justification  for 
an  illegal  act  must  be  specially  pleaded,  as  at 
common  law. 
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MiUtla  ~  LiabiUty  to  CiTilian  ^  De- 
stmotion of  Property. 

Where  the  governor  declares  a  county  to  be 
in  a  state  of  insurrection  on  account  of  labor 
troubles,  and  a  militia  officer  orders  the 
closing  of  saloons  in  a  city,  before  any  punish- 
ment can  be  inflicted  upon  a  saloon  keeper 
for  disobeying  the  order,  notice  to  him  of  the 
charge  against  him,  opportunity  for  him  to 
prepare  and  present  his  defense,  and  an  ad- 
judication of  his  guilt  by  some  competent 
tribunal  are  indispensable. 

[See  note  at  end  of  this  case.] 

Same. 

Officers  of  the  state  militia,  who  destroy 
a  saloon  keeper's  stock  of  liquors  for  violation 
of  the  closing  order  of  the  olticer  commanaiug 
in  the  district,  declared  to  be  in  a  state  cff 
insurrection  on  acount  of  labor  troubles,  can- 
not justify  their  act  as  a  military  necessity 
where  the  liquors  are  not  needed  for  or  de- 
voted to  the  use  of  the  troops,  and  the  de- 
struction is  not  necessary  to  prevent  the 
liquor  falling  into  the  hands  of  the  enemy; 
no  state  of  war  existing. 

[See  note  at  end  of  this  case.] 
Same. 

Where  a  county  is  declared  to  be  in  a 
state  of  insurrection  on  account  of  labor  trou- 
bles, but  rioters  in  a  city  are  not  threaten- 
ing to  break  into  a  saloon  to  obtain  intoxi- 
cants, so  that  destruction  of  its  stock  is  not 
necessary  to  prevent  excesses,  such  destruc- 
tion by  militia  officers  for  violation  of  their 
commanding  officer's  order  that  saloons 
shall  close,  except  from  8  a.  m.  until  7  P.  M., 
is  not  a  valid  exercise  of  the  state's  "police 
power,"  its  power  to  regulate  and  control 
every  act  or  thing  within  its  jurisdiction 
which  tends  to  subvert  the  government,  injure 
the  public,  destroy  the  morals  of  the  people, 
or  disturb  the  peace  and  good  order  of  society, 
delegated  by  the  governor,  the  supreme  execu- 
tive power  of  the  state,  to  the  militia. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  militia  officer,  during  labor  trou- 
bles, orders  the  closing  of  saloons,  except 
between  8  a.  m.  and  7  p.  m.,  under  penalty  of 
destruction  of  the  stock  of  liquors,  and  a  sa- 
loon keeper  fails  to  observe  the  order,  subor- 
dinate militia  officers,  who  merely  follow 
tlieir  superior  officer's  commands  in  destroy- 
ing the  offending  saloon  keeper's  stock,  are 
not  subject  to  civil  liability,  since  the  order 
for  the  destruction  of  the  property  is  one 
which  the  commanding  officer  might' lawfully 
make  if  the  circumstances  of  the  case 
warranted  it,  and,  as  it  is  valid  on  its  face, 
the  subordinate  officers  cannot  refuse  obedi- 
ence until  they  have  investigated  the  legality 
of  the  order. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Silver  Bow 
county:  LY^XH,  Judge. 

Action  by  Michael  Herlihy,  executor  of  es- 
tate of  Dennis  Herlihy,  plaintiff,  against  Dan. 
J.  Donohue  et  al.,  defendants.    Judgment  for 
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plaintiff.    Defendants  appeal.    The  facts  are 
stated  in  the  opinion.     Affirmed. 

J.  B.  PoindoxteTy  W.  H.  Poorman,  Jesse  B, 
Roote  and  //.  C.  Hopkins  foi  appellants. 

Maury,  Tcm pieman  d  DavieSy  Edtvin  M. 
Lamb  and  M.  J.  Doepker  for  respondents. 

[605]  Hollow  AT  J. — On  September  1, 
1914,  the  governor  of  this  state  issued  a  proc- 
lamation declaring  the  county  of  Silver  Bow 
in  a  state  of  insurrection.  A  portion  of  the 
organized  militia  under  command  of  Major 
Dan  J.  Donohue,  with  VVm.  Morse  and  Wade 
Gobel,  subordinate  officers,  was  ordered  to 
the  scene  of  the  trouble  for  the  declared  pur- 
pose of  restoring  peace  and  good  order  and 
rehabilitating  the  civil  authority  in  that 
county.  Upon  taking  command  of  the 
troops  Major  Donohue  issued  an  order  clos- 
ing saloons  and  other  places  where  intoxi- 
cating liquors  were  for  sale.  This  order  was 
thereafter  modified  so  as  to  permit  such  places 
to  be  open  for  business  from  8  a.  m.  until 
7  P.  M.  daily.  On  September  19  Major  Dono- 
hue ordered  Morse,  Gobel  and  certain  enlist- 
ed men  to  take  from  the  saloon  of  Dennis 
Herlihy  the  stock  of  liquors  therein  and  de- 
stroy the  same,  and  the  order  having  been 
executed,  this  action  in  trespass  was  brought 
to  recover  actual  damages  to  the  amount  of 
the  value  of  the  property  destroyed,  and  pu- 
nitive damage  in  the  sum  of  $1,000. 

[606]  The  complaint  alleges  the  ownership 
and  value  of  the  property,  the  trespass  and 
destruction  of  the  property,  and  that  tlie  de- 
fendants acted  wrongfully  and  with  malice. 
The  answer  consists  of  a  general  denial  and 
certain  affirmative  allegations  which  set 
forth  the  proclamation  of  the  governor,  the 
original  and  amended  order  by  the  command- 
ing officer,  and  allege  that  the  plaintiff  Den- 
nis Herlihy,  while  the  amended  order  was 
in  full  force  and  effect  and  with  knowledge 
of  such  order,  willfully  violated  the  same  by 
opening  his  saloon  and  dispensing  intoxicat- 
ing liquors  within  the  prohibited  hours  of 
September  17;  that  at  the  time  there  was 
great  disorder  in  Silver  Bow  county;  that 
the  commanding  officer  "had  reason  to  be- 
lieve and  to  expect  that  certain  of  the  insur- 
rectionists in  said  county,  and  lawbreakers 
therein,  would  cause  riq^s  to  occur,  and  do 
violence  to  both  property  and  human  life; 
that  in  view  of  these  /acts  said  commanding 
officer  of  said  militarv  forces  believed  that 
it  was  imperatively  necessary  to  forbid  the 
sale  or  distribution  or  giving  away  of  in- 
toxicating liquors  later  than  seven  o'clock  in 
the  evening  and  before  eight  o'clock  in  the 
morning;  and  in  order  to  prevent  the  plain- 
tiff herein  from  furnishing  liquors  to  persons 
within  the  hours  during  which  persons  were 
forbidden  to  sell  or  furnish  liquors  to  others, 


the  said  commanding  officer,  with  certain  of 
his  subordinate  officers  and  soldiers,  de- 
stroyed the  said  stock  of  liquors  belonging 
to  the  plaintiff  herein  as  a  necessary  meas- 
ure to  prevent  drunkenness,  breaches  of  the 
peace  and  rioting,  and  as  an  example  to  oth- 
er retail  liquor  dealers  to  prevent  them  as 
well  as  the  plaintiff  herein  from  either  sell- 
ing or  giving  away  intoxicating  liquors  later 
than  seven  o'clock  in  the  evening,  and  before 
eight  o'clock  in  the  morning." 

The  reply  admits  the  official  character  of 
each  of  the  defendants;  admits  that  the  proc- 
lamation, the  order  and  amended  order  were 
issued;  that  the  appealing  defendants  de- 
stroyed the  property  in  question,  and  denies 
all  other  facts  pleaded  by  way  of  defense. 
After  issues  were  joined,  but  before  trial,  Den- 
nis Herlihy  died  and  the  executor  of  his  last 
will  was  substituted  as  a  party  to  the  action. 
Upon  the  trial  plaintiff  abandoned  his  [607] 
claim  for  punitive  damages,  made  out  a 
prima  facie  case  in  other  respects,  and  called 
Major  Donohue  as  a  witness  to  prove  the 
destruction  of  the  property.  On  cross-exami- 
nation counsel  for  defendants  sought  to 
prove  the  facts  pleaded  in  the  answer  and 
denied  by  the  reply,  but  the  offered  evidence 
was  excluded  as  not  within  the  range  of 
proper  cross-examination.  In  their  case  in 
chief  defendants  again  offered  the  same 
character  of  evidence  but  it  was  objected  to 
upon  the  following,  among  other,  grounds: 
'*That  there  is  no  plea  in  the  answer  that  the 
destruction  of  the  property  or  any  of  the 
property  was  at  all  necessary  to  prevent  the 
increasing  or  spreading  out  of  the  insurrec- 
tion or  to  aid  in  suppressing  any  insurrec- 
tion." 

The  objection  was  sustained  and  the  evi- 
dence was  excluded.  The  court  dismissed 
the  action  as  to  certain  other  defendants 
originally  joined,  and  directed  a  verdict  in 
favor  of  plaintiff  and  against  these  appealing 
defendants,  leaving  to  the  jury  for  determi- 
nation the  amount  of  compensatory  damages 
only.  From  a  judgment  entered  upon  a  ver- 
dict for  plaintiff,  this  appeal  is  prosecuted. 
The  correctness  of  the  trial  court's  ruling  in 
excluding  defendants'  offered  evidence  is  the 
question  presented  for  review. 

1.  The  right  of  a  person  to  acquire,  hold 
and  protect  property;  to  be  secure  in  his 
possession  of  it  against  unreasonable  seizure, 
and  to  retain  it  until  deprived  of  it  by  due 
process  of  law,  is,  as  among  English-speaking 
people,  as  old  as  the  common  law  itself.  Its 
origin  antedates  by  many  years  the  guaranty 
contained  in  Magna  Charta.  The  right  itself 
was  the  inheritance  of  our  people  who  in- 
habited the  territory  acquired  from  Great 
Britain  at  the  close  of  the  Revolution,  and 
was  adopted  by  the  people  of  the  territory  of 
Montana  by  its  first  legislative  assembly,  and 
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was  continued  in  force  thereafter.  It  is  now 
embodied  in  the  Bill  of  Rights,  Article  III  of 
our  state  constitution.  When,  therefore, 
plaintiff  alleged  and  proved  his  ownership 
of  the  property;  its  destruction  by  these  de- 
fendants without  his  consent,  and  his  dam- 
ages consequent  upon  that  act,  he  made  out 
a  prima  facie  case.  Indeed,  in  the  light  of 
the  pleadings,  little  proof  was  required  from 
plaintiff,  for  by  their  admission  of  [608] 
plaintiff's  ownership  and  their  destruction  of 
the  property,  defendants  rendered  themselves 
liable  in  nominal  damages  at  least  unless 
they  could  offer  legal  justification  for  their 
act.  The  answer  considered  in  its  entirety 
must  be  viewed  as  in  the  nature  of  a  confes- 
sion and  avoidance — an  admission  of  the  de- 
struction of  private  property  and  an  attempt 
to  justify  it. 

That  it  is  possible  for  a  set  of  circum- 
stances so  to  combine  as  to  present  a  legal 
justification  for  the  act  of  a  public  officer  in 
destroying  priva.te  property  against  the  will 
of  the  owner  and  leaving  the  owner  remedi- 
less, cannot  be  gainsaid.  The  contention 
made  in  the  trial  court  and  here  is  that, 
though  these  defendants  might  possibly  have 
set  forth  facta  sufficient  to  constitute  a  de- 
fense, they  failed  to  do  so;  in  other  words, 
that  the  facts  pleaded  do  not  constitute  a 
justification  for  the  destruction  of  plaintiff's 
property.  That  a  defense  of  this  character 
must  be  especially  pleaded  was  the  rule  at 
common  law.  It  is  also  the  rule  in  most  of 
the  states  where  the  Code  system  prevails, 
and  in  this  jurisdiction  by  statute.  (Subd.  2, 
sec.  6540,  Rev.  Codes.) 

Let  it  be  conceded  in  the  first  instance  that 
the  order  of  Major  Donohue  closing  the  sa- 
loons from  7  P.  M.  until  8  A.  M.  daily,  had 
the  force  and  effect  of  a  statute;  and  that 
for  a  violation  of  that  order  any  reasonable 
punishment  might  have  been  inflicted;  still 
we  cannot  concede  to  the  organized  militia, 
or  to  any  department  of  our  government,  or 
to  any  function  of  government,  the  right  to 
convict  and  punish  without  notice,  a  hearing 
or  an  adjudication.  Before  any  punishment 
could  be  inflicted  upon  Herlihy,  notice  of  the 
charge  against  him,  an  opportunity  for  him 
to  prepare  and  present  his  defense,  if  any  he 
had,  and  an  adjudication  of  his  guilt  by  some 
competent  tribunal,  were  indispensable.  It 
is  nowhere  contended  that  Herlihy  pleaded 
guilty,  while  the  charges  preferred  against 
him  in  the  answer  are  denied  in  the  reply. 
The  answer  fails  to  allege  that  Herlihy  was 
accused,  notified,  tried  or  convicted  before 
bis  property  was  confiscated,  and  in  the  ab- 
sence of  these  necessary  allegations  the  ques- 
tion 0^  the  eictent  of  the  punishment  which 
might  have  been  inflicted,  does  [609]  not 
arise.  Under  this  answer  the  destruction  of 
the  property  cannot  be  justified  as  a  penalty 
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imposed  for  a  violation  of  the  order.  Nei- 
ther can  it  be  justified,  as  ''a  military  necessi- 
ty." The  stock  of  liquors  was  not  needed 
for,  nor  devoted  to,  the  use  of  the  troops. 
A  state  of  war  did  not  exist  and  the  destruc- 
tion of  the  property  was  not  necessary  to 
prevent  it  falling  into  the  hands  of  the 
enemy. 

The  defense  must  rest  upon  the  theory 
that  the  order  was  a  reasonable  and  neces- 
sary police  regulation  and  the  destruction 
of  the  property  a  valid  exercise  of  the  state's 
police  power.  The  order  in  question  as 
amended  would  read  as  follows: 

''5.  All  saloons  and  places  where  intoxi- 
cating liquors  are  sold  at  retail  as  a  bever- 
age will  be  closed  at  once  and  kept  closed 
[except  from  8  A.  M.  until  7  P.  M.  daily] 
until  further  orders.  The  stock  of  liquors 
of  any  person  or  persons  violating  this  rule 
will  be  destroyed  and  all  violators  severely 
punished."  By  section  5,  Article  VII,  of 
the  constitution,  the  supreme  executive 
power  is  vested  in  the  governor,  who  is 
charged  with  the  duty  to  see  that  the  laws 
are  faithfully  executed.  Section  6  provides 
the  means  available  to  the  executive,  when 
necessary,  to  execute  the  power  or  perform 
the  duty  devolved  upon  him:  "The  governor 
shall  be  commander-in-chief  of  the  militia 
forces  of  the  state,  .  .  .  and  shall  have 
power  to  call  out  any  part  or  the  whole  of 
said  forces  to  aid  in  the  execution  of  the 
laws,  to  suppress  insurrection  or  to  repel 
invasion."  When  the  organized  militia  was 
called  into  the  service  of  the  state  in  1914,  it 
but  performed  the  function  of  the  strong 
arm  of  the  executive  by  which  he  could  aid 
in  executing  the  law  or  in  suppressing  the 
insurrection.  Independently  of  the  executive 
it  had  no  power  or  authority,  except  possi- 
bly with  reference  to  its  own  internal  affairs. 
It  acted  as  an  executive  agency,  subject  to 
the  orders  of  the  governor  and  bound  by  the 
authority  which  he  might  lawfully  exercise. 
The  governor  is  at  all  times  amenable  to  the 
Constitution  and  laws  of  the  state.  They 
are  the  charters  of  his  powers  and  in  them 
he  must  find  the  authority  for  his  official 
acts.  While  he  may  not  exceed  their  bounds 
in  any  instance,  he  may  invoke  any  remedy 
provided  [610]  by  them  for  the  purpose 
whenever  the  exigencies  of  a  particular  case 
call  for  it.  One  of  the  instrumentalities  the 
use  of  which  is  sanctioned  by  the  law  for  the 
preservation  of  peace  and  good  order,  is  the 
police  power  of  the  state;  and  while  no  court 
or  textwriter  has  assumed  to  define  with  ac- 
curacy the  limits  of  the  power,  it  may  be 
said  generally  that  the  state  may  regulate 
or  control  every  act  or  thing  within  its  juris- 
diction which  tends  to  subvert  the  govern- 
ment, to  injure  the  public,  to  destroy  the 
morals  of  the  people,  or  to  disturb  the  peace 
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<and  good  order  of  society.  That  the  state 
jnaj  enforce  a  proper  police  regulation  by 
the  imposition  of  fine  or  imprisonment,  or 
both,  is  conceded  generally.  That  within 
the  narrow  limits  of  actual  and  pressing 
necessity^  private  property  may  be  taken 
and  destroyed  for  the  public  good,  scarcely 
admits  of  debate.  The  most  common  illus- 
tration of  this  is  the  demolition  of  a  build- 
ing to  prevent  the  spread  of  a  conflagration. 
But  in  every  instance  where  such  a  right 
has  been  exercised  and  questioned,  the  de- 
cision upholding  the  right  makes  it  clear 
beyond  controversy  that  only  the  most  over- 
riding necessity  will  justify  or  excuse  the 
officer  ordering  'such  destruction. 

It  is  not  alleged  that  the  rioters  in  Butte 
were  threatening  or  about  to  break  into  Her- 
lihy*s  saloon  to  obtain  intoxicating  liquors 
and  that  destruction  of  the  stock  was  neces- 
sary to  prevent  the  excesses  which  might  rea- 
sonably be  expected  to  follow  the  free  access 
of  disorderly  disposed  persons  to  the  liquors. 
It  is  not  pretended  that  the  arrest  and  im- 
prisonment of  Herlihy  and  the  closing  of  his 
place  of  business  during  the  insurrection 
would  not  have  been  equally  efficacious  as  a 
means  of  preventing  drunkenness,  disorder  or 
rioting.  Under  constitutional  government 
such  as  ours,  the  destruction  of  private  prop- 
erty without  compensation  to  the  owner 
must  be  the  last  resort,  available  only  in 
the  presence  of  imminent  and  overwhelming 
necessity  which  brooks  no  delay.  In  failing 
to  allege  facts  sufficient  to  disclose  such  ne- 
cessity, the  answer  fails  to  make  out  a  justi- 
fication for  the  trespass,  and  for  this  reason 
the   offered   evidence   was   properly   rejected. 

[611]  2.  Upon  the  trial,  evidence  was  in- 
troduced to  the  effect  that  defendants  ^lorse 
and  Gobel  were  concerned  in  the  destruction 
of  the  property  to  the  extent  only  that  they 
obeyed  the  order  of  their  superior  officer. 
This  was  not  controverted  and  may  be  ac- 
cepted as  an  established  fact. 

The  circumstances  under  which  a  subor- 
dinate military  officer  may  be  acquitted  for 
acts  otherwise  wrongful,  upon  the  score  that 
he  merely  obeyed  a  command  from  one  over 
him  in  authority,  have  received  much  con- 
sideration. The  authorities  are  not  agreed 
upon  the  question  presented  here,  and  a  re- 
view would  be  of  little,  if  any,  aid.  To 
permit  an  inferior  military  officer  to  stop 
and  question  the  validity  of  every  command 
of  his  superior,  would  at  once  destroy  dis- 
cipline and  convert  an  army  into  a  debating 
society  without  a  monitor  or  referee.  The 
same  Constitution  which  guarantees  the  se- 
curity of  life  and  property,  provides  for  or- 
ganized military  forces  in  tliis  state.  When 
our  people  adopted  the  Constitution  with  its 
reference  to  the  militia,  they  must  have  had 
in  contemplation  militia  organized,  officered 
and  disciplined  as  such  forces  were  general- 


ly at  the  time.  An  army  without  discipline 
is  a  mob.  The  highest  duty  of  the  soldier 
is  to  obey,  for  upon  obedience  all  discipline 
must  depend.  Necessity  is  the  foundation 
for  organized  military  forces,  and  to  the  ex- 
tent that  necessity  required  it,  obedience  to 
orders  is  demanded.  But  necessity  can  never 
require  obedience  to  an  order  manifestly  il- 
legal or  beyond  the  authority  of  the  superior 
to  give,  and  therefore  reason  and  common 
sense  seem  to  justify  the  rule  that  the  infe- 
rior military  officer  may  defend  hia  acts 
against  civil  liability  by  reference  to  the  or- 
der of  his  superior,  unless  such  order  bears 
upon  its  face  the  marks  of  its  own  invalidity 
or  want  of  authority.  If  the  order  is  one 
which  the  superior  might  lawfully  make,  the 
inferior  cannot  refuse  obedience  until  he 
shall  have  investigated  the  surrounding 
circumstances  and  determined  for  himself 
that  they  justify  the  order  in  the  particular 
instance.  If,  on  the  other  hand,  the  order  is 
so  palpably  illegal  or  without  authority  that 
any  reasonably  prudent  man  ought  to  recog- 
nize the  fact,  obedience  thereto  furnishes  no 
excuse  for  a  wrongful  act,  even  though  dis- 
obedience [612]  may  subject  the  offender  to 
punishment  at  the  hands  of  a  military  tri- 
bunal. 

In  the  present  instance  the  order  for  the 
destruction  of  the  property  was  one  which 
Major  Donohue  might  lawfully  have  made  if 
the  circumstances  of  the  case  warranted  it, 
and  since  it  was  valid  on  its  face,  the  sub- 
ordinate officers  could  not  refuse  obedience 
until  they  instituted  and  carried  on  their 
own  investigation  to  ascertain  whether  the 
surrounding  circumstances  justified  it.  They 
could  rely  upon  its  apparent  validity  and 
justify  their  acts  in  obeying  it.  We  believe 
the  views  expressed  are  in  harmony  with  en- 
lightened reason  and  best  serve  the  double 
purpose  of  securing  private  rights  and  pro- 
tecting subordinate  military  officers  in  the 
execution  of  the  duty  which  they  may  be 
called  upon  to  perform. 

The  judgment  against  the  defendant  Dono- 
hue is  affirmed.  The  cause  is  remanded  to 
the  district  court  with  directions  to  enter 
judgment  dismissing  the  action  as  against 
defendants  Morse  and  Gobel.  The  respond- 
ent may  recover  one-half  of  his  trial  court 
costs  and  one-half  of  his  costs  on  appeal  from 
the  defendant  Donohue.  The  defendants 
Morse  and  Gobel  may  recover  from  respond- 
ent one-half  of  the  trial  court  costs  incurred 
by  the  appealing  defendants  and  one-half  of 
the  costs  incurred  by  appellants  on  appeal. 

Brantley,  C.  J.,  and  Sanner,  J.,  concur. 


NOTE. 

The  reported   case  holds   that    a    militia 
officer  was  not  justified  in  ordering  the  de- 
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struction  of  a  stock  of  liquors  during  a  time 
of  domestic  disturbance,  and  was  accordingly 
liable  civilly  therefor.  It  is  further  held 
however  that  his  order  to  that  effect  was  not 
so  patently  illegal  as  to  deprive  a  subordi- 
nate of  immunity  in  obeying  it.  The  civil 
and  criminal  liability  of  persons  in  the 
military  service  for  injury  to  person  or 
property  is  discussed  in  the  note  to  Hatfield 
V.  Graham,  reported  ante,  this  volume,  at 
page  1. 
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New  Jersey  Court  of  Errors  and  Appeals-* 
December  1,  1914. 


S7  N.  J.  Law  217;  92  AH.  690. 


Itibel  and  Slander  —  Evidenee  of  Dam* 
a^e  —  Admissibility. 

In  an  action  of  libel,  evidence  otherwise 
competent  and  tending  to  show  that  by  reason 
of  the  publication  plaintiff  became  the  subject 
of  an  unsavory  publicity  is  proper. 

Same. 

On  this  point  it  was  competent  to  show 
that  plaintiff,  claiming  to  have  been  libeled 
as  to  her  matrimonial  fidelity,  found  it  neces- 
sary to  appear  oftener  with  her  husband  in 
public  than  ordinarily  would  have  been  re- 
quired. 

Identity  of  Person  Libeled  •»  Eridenee 
—  Testimony  of  Readers  as  to  Tbeir 
Understanding. 

In  case  of  doubt  as  to  the  person  intended 
by  the  writer  of  a  libel,  it  is  competent  to 
show  the  understanding  of  persons  to  whom 
it  was  published  as  to  the  person  referred 
to;  the  question  being  not  what  person  the 
writer  in  his  own  mind  intended  to  mention, 
but  what  person  the  readers  of  the  libel  were 
reasonably  caused  to  understand  was  therein 
intended. 

[See  note  at  end  of  this  case.] 

Same. 

Such  understanding  may  be  shown  by  the 
testimony  of  the  persons  to  whom  the  libel 
was  published.  Quaere,  whether  it  may  be 
shown  by  evidence  of  their  declarations. 

[See  note  at  end  of  this  case.] 

Trial  —  Objections  and  Exceptions  — 
Snffioiency  of  General  Objection. 

A  general  objection  to  evidence  is  no  ground 
of  reversal. 

Ann.  Cas.  1917C.«--3. 


Libel  and  Slander  —  Eridenee  of  Dam- 
aso  "^  Previous  Discnssion  of  Snbject- 
matter  of  Libel. 

On  the  question  of  damages  for  a  news- 
paper libel,  it  was  competent  to  show  that  a 
scandal  with  which  the  libel  connected  plain- 
tiff had  been  a  matter  of  public  notoriety  and 
newspaper  comment  when  it  first  occurred. 

Pbysical  Effect  of  Libel  on  Plaintiff  — 
ETidence  Held  Harmless. 

Evidence  that  the  plaintiff  wa£  rendered 
"nervous"  as  a  result  of  a  libel  held  not  harm*" 
ful,  in  view  of  its  being  restricted  at  the  trial, 
and  in  the  instructions  to  the  jury,  to  mental 
agitation  and  disturbance. 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Essex  county. 

Action  by  Hose  O.  Garrison,  plaintiff, 
against  Newark  Call  t^rinting  and  Publishing 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affulmibd. 

Harry  Kaliach  for  appellant. 
Lambert  d  Stetoart  for  appellee. 

[218]  Pabkis,  J.->This  is  a  libel  suit,  in 
which  a  judgment  for  the  plaintiff  in  the 
Essex  Circuit  Court  is  brought  before  us 
by  an  appeal.  We  are  therefore  not  con- 
cerned with  questions  of  weight  of  evidence 
or  amount  of  damages;  and  inasmuch  as 
there  was  no  motion  to  nonsuit  or  to  direct 
a  verdict  for  the  defendant,  and  as  the  case 
was  submitted  to  the  jury  after  a  careful 
and  comprehensive  charge  by  the  trial  judge 
to  which  there  was  no  exception,  and  as  the 
court  specifically  charged  all  the  defendant's 
requests  except  the  fifth,  which  was  charged 
with  a  modification  to  which  exception  was 
taken,  but  such  exception  is  not  now  urged,  we 
are  not  concerned  with  any  rulings  at  the 
trial  but  those  on  admission  and  rejection 
of  evidence. 

The  plaintiff,  concededly  a  respectable  mar- 
ried woman,  living  with  her  husband,  George 
E.  Garrison,  claimed  to  have  been  libeled 
by  an  article  in  defendant's  newspaper  of 
November  22d,  1908,  mentioning  her  as  the 
paramour  of  one  Archer,  a  former  resident 
of  Newark  who  had  absconded  some  six  years 
before  the  publication  of  the  article  in  ques- 
tion, and  at  the  time  of  its  publica^on  had 
just  been  arrested  in  the  State  of  Washing- 
ton and  held  for  extradition  on  the  applica- 
tion of  the  New  Jersey  authorities.  The  court 
admitted  in  evidence  newspaper  articles  of 
1902,  published  at  the  time  of  Archer's  de- 
parture and  which  stated  that  an  unnamed 
woman  had  run  away  with  him.  The  article 
now  in  question  recalled  the  departure  of 
Archer,  and  gave  a  general  [219]  account  of 
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the  search  for  him  during  the  six  years'  in- 
terval, under  the  following  headlines: 

"FOR  EXTRADITION  OF  ELLIOT  ARCHER 


u 


Absconding  Grain  Broker  Arrested  in  Seattle 
May  Be  Brought  to  Newark  Shortly. 


"A  Six  Year  Search  ENDsa).'* 

and  continued  in  the  language  complained 
of  as  libelous,  which  is  as  follows: 

"At  the  time  of  his  arrest  Archer  is  al- 
leged to  have  been  in  the  company  of  Mrs. 
George  E.  Garrison,  formerly  of  426  Summer 
avenue,  this  city,  who,  it  is  said,  deserted 
her  husband,  a  broker,  when  Archer  first  dis- 
appeared from  the  city.  '  It  is  said  she  has 
been  with  him  much  of  the  time  since.  Arch- 
er's wife  is  living  in  this  city,  at  124  Lincoln 
avenue." 

It  appeared  on  the  trial  that  the  plaintiff 
Iiad  lived  for  some  years  and  was  still  living 
in  Summer  avenue,  not  at  No.  426  as  stated 
in  the  article,  but  at  No.  436;  and  that 
Archer^s  female  companion  was  in  fact  an- 
other Mrs.  Garrison  who  had  lived  at  No. 
426  Summit  avenue,  and  whose  husband's 
name  was  not  George  E.  Garrison.  The  im- 
portant question  of  fact  at  the  trial  was 
whether  plaintiff  was  ^'intended"  by  the  pub- 
lication. As  to  this  the  trial  judge  instructed 
the  jury,  in  substance,  that  they  were  to  ascer- 
tain whether  the  article  was  meant  by  its 
writer  to  refer  to  the  plaintiff,  and  if  they 
found  that  it  M'as  so  intended,  plaintiff  was 
entitled  to  recover:  and  further,  that  defend- 
ant was  under  obligation  to  make  due  in- 
quiry, and  if  through  failure  to  make  such 
inquiry  the  defendant  was  carelessly  misled, 
and  published  a  statement  so  expressed  as 
to  be  calculated  to  produce  a  reasonable  gen- 
eral belief  that  it  was  spoken  of  the  plaintiff, 
said  plaintiff  would  be  entitled  to  recover  if 
the  statement  was  defamatorr  and  untrue. 

Tliese  instructions  were  at  least  sufficiently 
favorable  to  the  defendant.  ''What  meaning 
the  speaker  intended  to  convey  is  immaterial. 
.  .  .  He  may  have  meant  one  thing  [220] 
and  said  another.  .  .  .  The  question  there- 
fore is  alwavs:  How  did  those  to  whom 
the  words  were  originally  published  under- 
stand thorn?  .  .  .  This  is  clearly  a  ques- 
tion for  the  jury  rather  than  for  the  judge." 
Odg.  L.  &  S.  loifl.  The  question  is  what  the 
readers  or  hearers  were  reasonably  caused 
to  understand.  Wigni.  Ev.  §  1971  (6).  Even 
if  the  writer  of  the  news  article  honestly 
and  without  actual  malice  intended  to  name 
the  particular  Mrs.  Garrison  that   (as  testi- 


fied) did  run  away  with  Archer,  such  intent, 
not  expressed  in  a  method  to  reach  the  minds 
of  the  public,  cannot  excuse  the  defendant. 
It  was  competent,  therefore,  to  admit  all  evi- 
dence otherwise  legal  that  was  relevant  to  the 
proposition  that  when  Mrs.  George  E.  Garri- 
son, wife  of  a  broker  and  formerly  of  426 
Summer  avenue,  was  mentioned,  the  descrip- 
tion would  reasonably  be  applied,  and  in 
fact  was  applied,  by  the  public  or  a  portion 
of  it  having  knowledge  of  the  plaintiff  or 
her  husband,  to  the  plaintiff  Mrs.  George 
E.  Garrison,  wife  of  a  former  broker,  former- 
ly and  still  living  at  436  Summer  avenue, 
only  five  doors  away. 

With  this  somewhat  extended  preface,  we 
pass  to  the  rulings  on  evidence  that  are 
properly  brought  before  us.  They  may  prop- 
erly be  classified  thus: 

1.  The  admission  of  testimony  otherwise 
competent,  tending  to  .show  that  plaintiff 
found  herself  the  subject  of  unsavory  public- 
ity. 

Tliis  was  clearly  proper  in  at  least  two 
aspects:  (a)  as  connected  with  other  evi- 
dence tendin|f  to  show  that  readers  of  the 
article  believed  it  to  refer  to  her;  (b)  as 
connected  with  proof  of  the  actual  damage. 
Thus,  in  Cook  v.  Ward,  6  Bing.  409,  19  E. 
C.  L.  117,  the  fact  that  when  plaintiff  was 
at  a  public  meeting  solne  one  pointed  to  him 
and  said  'There  is  Jack  Ketch,"  and  a  roar 
of  laughter  followed,  it  was  held  competent 
as  identifying  plaintiff  as  the  person  believed 
by  the  public  to  be  referred  to  in  a  newspaper 
article  headed  "A  Cook  mistaken  for  Jack 
Ketch,"  and  as  a  proof  of  the  consequences 
necessarily  resulting  from  its  publication. 

2.  Admission  of  evidence  tending  to  show 
that  plaintiff  and  her  husband  found  it  neces- 
sary, after  the  publication  [221]  of  the  arti- 
cle, to  appear  frequently  in  public  together. 
This  waa  clearly  relevant  and  competent  in 
connection  with  the  other  evidence  of  un- 
savory notoriety  just  mentioned. 

3.  Admission  of  testimonv  of  readers  of 
the  article,  and  others  participating  in  dis- 
cussions about  it,  as  to  who  in  their  estima- 
tion was  meant  by  **^frs.  George  E.  Garri- 
son, formerly  of  426  Summer  avenue." 

On  the  admission  of  evidence  of  readers  or 
auditors  to  show  their  understanding  of  the 
moaning  of  defamatory  words,  the  author itic$% 
are  much  in  conflict,  the  tendency  being  to 
exclude  such  evidence  unless  some  special 
ambiguity  or  obscurity  exists.  25  Cyc.  502. 
Whether  the  broad  language  of  section  106 
of  the  Practice  act  of  1903  (Comp.  Stat.  p. 
4085)  should  lead  to  greater  liberality  in 
this  regard,  is  a  question  not  in  this  case. 
With  respect  to  the  identity  of  the  person 
defamed,  however,  the  rule  at  common  law 
is  more  liberal,  and  the  weight  of  authority 
in  this  country  seems  to  favor  the  admission 
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of  testimony  from  readers  or  auditors  that 
they  understood  plaintilT  to  be  the  person 
intended.  25  Cyc.  493;  Miller  v.  Butler,  6 
Cush.  (Mass.)  71,  52  Am.  Dec.  768.  Such 
appears  to  be  the  settled  English  rule.  Odg. 
L.  &,  S.  129,  567.  Indeed,  the  declarations 
by  readers  and  auditors  of  their  understand- 
ing as  to  the  person  intended  are  held  compe- 
tent. Cook  V.  Ward,  6  Bing.  412,  19  E.  C. 
L.  118;  DuBost  v.  Beresford,  2  Campb.  (Eng.) 
511.  Plainly,  if  the  question  is  as  Professor 
VVigmore  states  it,  supra,  ''what  the  hearers 
or  readers  were  reasonably  caused  to  under- 
stand," the  testimony  of  those  hearers  or 
readers  as  to  what  they  understood  is  the 
very  best  evidence  available  on  the  point.  He 
adds  the  qualification  that  "the  private  un- 
derstanding of  an  individual  hearer  cannot 
reasonably  in  theory  be  offered  until  it  is 
first  shown  that  some  circumstance  was  known 
to  him  which  reasonably  gave  the  words  a 
special  meaning."  This  refers  more  particu- 
larly to  the  meaning  of  libelous  words;  but 
if  applicable  to  questions  of  identity,  the  collo- 
cation of  the  name  of  Garrison  with  Sum- 
mer avenue  was  quite  enough  to  satisfy  the 
qualification. 

The  case  of  Hanison  v.  Globe  Newspaper 
Co.  159  Mass.  263,  34  N.  E.  462,  20  L.R.A. 
856,  is  cited  to  the  contrary.  It  is  sufficient 
[222]  to  say  that  no  question  of  admissibility 
of  evidence  was  considered  in  that  case,  the 
only  question  being  whether  the  finding  of 
a  trial  judge  sitting  without  jury,  had  any 
evidence  to  support  it.  We  may  add  that 
the  case  was  decided  by  a  close  vote,  Mr. 
Justice  Holmes  delivering  a  dissenting  opinion 
and  two  of  the  other  six  justices  concurring 
with  him. 

4.  The  doctrine  of  Cook  v.  Ward  and  Du- 
Bost V.  Beresford,  supra,  leads  one  step 
further  and  affirms  the  admisRibility  of  decla- 
rations by  various  members  of  the  public  as 
to  their  understanding  of  the  person  intended. 
Tlie  contrary  of  this  is  now  argued,  and  com- 
plaint is  made  of  various  instances  at  the 
trial  where  the  court  admitted  such  testi- 
mony, as  claimed,  erroneously.  We  are  not 
required  to  decide  the  point,  because  on  a 
careful  examination  of  the  brief  (there  was 
no  oral  argument)  we  fail  to  find  cited  a 
single  instance  in  which  this  ground  of  ob- 
jection, t.  e.,  that  it  was  hearsay  evidence, 
was  presented  to  the  court.  In  several  cases 
it  was  objected  to  as  repetition;  in  some 
as  a  conclusion,  and  then  the  court  ruled 
with  the  objection;  in  most,  the  objection 
stated  no  ground  whatever.  In  one  or  two 
cases  the  colloquy  discloses  that  neither  court 
nor  counsel  treated  it  as  hearsay.  Naturally 
the  trial  court  cannot  now  be  put  in  error 
on  this  ground. 

5.  Some    testimony    crept    into    the    case 
respecting    conversations    of    persons    about 
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tlie  plaintiff  in  connection  with  other  publi- 
cations than  that  by  the  defendant.  But 
wherever  this  point  was  made,  the  testi- 
mony was  excluded  or  struck  out. 

6.  The  evidence  already  adverted  to,  of  the- 
publications  by  the  defendant  six  years  be- 
fore that  in  question,  was  proper  on  the 
point  of  damages.  The  Call  was  admittedly 
a  paper  of  wido  circulation,  and  the  plain- 
tiff was  entitled  to  show  that  the  Archer- 
Garrison  episode  had  been  made  a  matter 
of  notoriety,  as  bearing  on  the  quantum  of 
odium  attaching  to  her  because  of  the  libel 
sued  on.  This  was  a  question  of  actual  dam- 
age, to  which  the  jury  were  restricted. 

7.  The  testimony  of  plaintiff  that  she  suf- 
fered from  mental  anguish  and  "nervousness" 
as  a  consequence  of  the  publication,  was 
carefully  restricted  by  the  court  to  disturb- 
ance [223]  of  mind.  Where  the  mental  dis- 
turbance ends  and  the  physical  disturbance 
begins  is  a  somewhat  delicate  question,  and 
the  court  sensibly  avoided  it  by  warning  the 
jury  that  nervousness  "is  often  more  popu- 
larly used  to  characterize  the  state  of  men- 
tal agitation,"  and  to  exclude  the  idea  of 
physical  sickness  in  connection  w^ith  it. 
Among  the  definitions  of  the  word  "nervous"^ 
are  ^'easily  agitated  or  annoyed;  sensitive; 
excitable;  timid."  Wehster^s  International 
Dictionary.  In  this  sense  the  testimony  was 
not  objectionable.  The  right  to  recover  for 
mental  suffering  in  defamation  cases  is  well 
settled.  Knowldeu  v.  Guardian  Printing,  etc. 
Co.  69  N.  J.  L.  670,  56  Atl.  287. 

8.  In  line  with  this  is  the  question  whether 
error  was  committed  in  the  court's  action  on 
the  medical  expert  testimony.  The  three 
medical  witnesses  had  great  difficulty,  to 
judge  from  their  testimony,  in  separating  the 
facts  connected  with  mental  agitation  from 
those  connoting  physical  disturbance  as  the 
result  of  it.  The  trial  court  kept  their  evi- 
dence within  bounds  as  well  as  it  could,  and 
struck  much  of  it  out,  including  the  entire 
testimony  of  one  witness;  and  to  guard 
against  misunderstanding,  charged  the  jury 
that  the  plaintiff  could  not  recover  ^'damage 
for  any  impairment  of  bodily  or  mental 
health;"  and  also,  as  requested,  that  if  the 
jury  found  for  the  plaintiff  she  was  "only 
entitled  to  compensation  for  the  actual  in- 
jury to  her  reputation  and  feelings,"  and 
that  the  jury  could  "not  include  damages 
for  physical  Illness  or  bodily  sickness."  These 
admonitions  were  sufficient  to  cure  any  error 
in  the  admission  of  the  medical  testimony 
that  may  ha;ve  escaped  the  watchful  attention 
of  the  court.  Bernadsky  v.  Erie  R.  Co.  76 
N.  J.  L.  680,  70  Atl.   180. 

Upon  a  careful  examination  of  the  case 
we  find  no  injurious  error,  and  the  judgment 
of  the  Ef?sex  Circuit  Court  will  therefore  be 
affirmed. 
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Garbison,  J.  {concurring) . — I  concur  in 
the  majority  opinion  excepting  in  so  far  as 
it  deals  with  the  admissibility  of  the  testi- 
mony of  readers  or  auditors  as  to  their  under- 
standing of  the  person  intended  by  the  libel. 
Such  testimony  if  competent  at  all  is  of 
practical  moment  even  where  the  [224]  plain- 
tiff is  referred  to,  by  mere  innuendo  or  by 
A'eiled  allusions  or  description;  the  admis- 
sion of  such  testimony  is  therefore  negligible 
in  a  case  like  the  present  when  the  plaintiff 
is  expressly  and  correctly  named  even  as  to 
the  city  and  street  where  she  resided.  The 
circumstance  that  the  street  number  and  the 
business  of  the  plaintiff^s  husband  were  in- 
correctly stated  does  not  justify  the  substitu- 
tion of  the  opinion  of  witnesses  for  that  of 
the  jury,  whose  function  it  was  to  determine 
the  natural  result  of  the  libel  as  pointing  to 
the  person  actually  named  therein.  I  reach 
therefore  two  conclusions — first,  that  the 
testimony  was  not  competent  upon  any  ques- 
tion the  jury  had  to  decide,  and  aecondly, 
that  its  admission  was  harmless  in  view  of 
the  fact  that  the  plaintiff  was  expressly  and 
unequivocally  named  in  the  libel. 

I  am  requested  by  Mr.  Justice  Trenchard 
and  Judge  White  to  say  that  they  concur  in 
the  foregoing  view. 

For  affirmance:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Trenchard,  Parker, 
Bergen,  Minturn,  Bogert,  Vredenburgh,  White, 
Heppenheimer,  JJ. — 12. 

For  reversal:  None. 
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Introductory, 

There  is  a  conflict  in  the  decisions  as  to 
the  admissibility  of  the  testimony  of  the 
readers  or  hearers  of  a  libel  or  slander  as 
to  their  understanding  with  respect  to  the 
identity  of  the  person  defamed.  In  the  few 
jurisdictions  wherein  the  testimony  is  held 
to  be  inadmissible,  the  reason  given  for  its 
exclusion  is  that  the  admission  in  evidence 
of  a  question  which  compels  a  witness  to 
say  that  he  applied  the  libel  or  slander  to 
the  plaintiff,  and  the  answer,  substitutes  the 
opinion  or  conclusion  of  the  witness  for  a 
statement  of  the  facts,  from  which  the  jury 
should  make  their  own  finding  as  to  the 
application  of  the  defamatory  article  or 
speech. 


However,  the  majority  of  jurisdictions, 
while  recognizing  the  rule  that  ordinarily 
the  opinions  and  conclusions  of  witnesses  are 
not  admissible,  hold  that  as  one  of  the  ex- 
ceptions to  that  rule  of  evidence,  the  fact 
that,  in  an  action  for  slander  or  libel,  it 
appears  that  the  person  alleged  to  have  been 
slandered  or  libelled  is  so  ambiguously  de- 
scribed that  resort  must  be  had  to  extrinsic 
facts  in  order  to  ascertain  his  identity,  per- 
mits the  statement  by  a  witness  of  his  con- 
clusion as  to  the  person  intended.  As  is  said 
by  Greenleaf,  from  the  very  nature  of  the 
case,  the  witnesses  must  be  permitted,  to 
some  extent,  to  state  their  opinion,  conclu- 
sion and  belief,  thus  giving  the  plaintiff  liber- 
ty to  prove  the  averment  that  the  libel  or 
slander  was  published  or  spoken  of  and  con- 
cerning him,  in  the  same  manner  and  by  the 
same  kind  of  evidence  that  he  might  prove 
any  other  fact  in  the  case.  .  The  grounds  of 
that  opinion  or  belief  being  open  to  inquiry 
on  cross-examination,  there  can  be  but  little 
danger  of  abuse.  And  from  the  facts,  the 
opinions  of  the  witnesses  as  to  the  person 
meant,  and  the  grounds  of  these  opinions,  the 
jury  will  be  enabled  to  reach  a  more  satis- 
factory conclusion  than  from  the  facts  them- 
selves. Besides,  this  exception  can  be  called 
into  requisition  only  when  there  is  the  pur- 
pose to  injure,  conjoined  with  equivocal  lan- 
guage to  evade  the  law,  and  the  exception 
is  allowed  on  the  same  principle  that  excep- 
tions are  generally  allowed,  to  fasten  just 
responsibility  where  it  belongs — in  these  cases, 
on  the  author  of  the  libel  or  slander;  and 
the  witness  is  permitted  to  explain  an  am- 
biguity in  the  conversation  or  in  the  writing 
only  that  it  may  have  its  proper  effect. 

Majority  Rule, 

The  rule  adopted  by  the  decisions  in  a 
majority  of  the  jurisdictions  is  that  where 
it  appears  that  slanderous  or  libelous  words 
were  spoken  or  written  of  a  person  by  in- 
direction, and  were  read  or  heard  by  persons 
conversant  with  the  facts,  the  testimony  of 
such  persons  as  to  their  opinion  or  under- 
standing of  the  one  to  whom  the  language 
was  intended  to  refer  is  admissible,  leaving 
the  grounds  for  that  opinion  or  understand- 
ing to  be  inquired  into  on  cross-examination. 

England, — Bourke  v.  Warren,  2  C.  &  P. 
307,  12  E.  C.  L.  138;  Cook  v.  Ward,  4  M. 
&  P.  99,  6  Bing.  409,  19  E.  C.  L.  117,  130 
Eng.  Rep.  (Reprint)  1338.  See  also  Broome 
V.  Gosden,  1  C.  B.  728,  50  E.  C.  L.  728, 
135  Eng.  Rep.  (Reprint)  728;  R.  v.  Barnard, 
43  J.  P.  127;  Hulton  v.  Jones  [1910]  A.  C. 
20,  16  Ann.  Gas.  166,  101  L.  T.  X.  S.  831, 
54  Sol.  J.  116,  26  Times  L.  Rep.  128,  affirming 
[1009]  2  K.  B.  444,  78  L.  J.  K.  B.  937. 
Compare  Eastwood  v.  Holmes,  1  F.  &  F.  347. 

Canada. — Marsden  v.  Henderson,  22  U.  C. 
Q.    B.   585;    Kirkpatrick    v.   Mills,   30   Nova 
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Scotia  426;  Journal  Printing  Co.  v.  Maclean, 
23  Ont.  App.  324.  See  also  Contant  v.  Du- 
charme,  10  Dominion  L.  Rep.  230. 

United  States. — Enquirer  Co.  v.  Johnston, 
72  Fed.  443,  34  U.  S.  App.  607,  18  C.  C.  A. 
628.  Compare  Smith  v.  Sun  Pub.  Co.  50 
Fed.  309. 

Cafi/orttia.— Russell  v.  Kelly,  44  Cal.  641, 
13  Am.  Rep.  169.  Compare  People  v.  Mc- 
Dowell, 71  Cal.  104,  11  Pac.  868,  wherein  it 
was  held  to  be  error  to  ask  a  witness  to  state 
to  whom  a  libelous  article  had  reference,  on 
the  ground  that  it. was  for  the  jury  to  say 
to  whom  the  article  referred. 

Connecticut. — Mix  v.  Woodward,  12  Conn. 
262. 

Georgia. — Howe  Mach.  Co.  v.  Souder,  58 
Ga.  64.  See  also  Proctor  v.  Pointer,  127  Ga. 
134,  56  S.  E.  Ill;  Proctor  v.  Tliorapson,  127 
Ga.  137,  56  S.  E.  112. 

Illinois. — ^Dexter  v.  Harrison,  146  111.  169, 
34  N.  E.  46;  Ball  v.  Evening  American  Pub. 
Co.  237  111.  592,  86  N.  E.  1097,  reversing  142 
111.  App.  656;  Scott  v.  Snyder,  116  111.  App. 
393. 

/ft<itafia.-«Smawley  v.  Stark,  9  Ind.  386; 
Keesling  v.  McCall,  36  Ind.  321;  DeArmond 
▼.  Armstrong,  37  Ind.  35;  Prosser  v.  Callis, 
117  Ind.  105,  19  N.  E.  735. 

lovM. — See  Wisner  v.  Nichols,  165  la.  15, 
143  N.  W.  1020;  Children  t.  Shinn,  168  la. 
531.  150  N.  W.  864. 

Maryland. — Goldsborough  v.  Orem,  103  Md. 
671,  64  Atl.  36. 

Massachusetts. — ^Miller  ▼.  Butler,  6  Cush. 
71,  52  Am.  Dec.  768;  Goodrich  v.  Davis,  11 
Mete.  473;  Com.  v.  Buckingham,  Thatch. 
Crim.  Cas.  29. 

Michigan. — Far  rand  ▼.  Aldrich,  85  Mich. 
593,  48  N.  W.  628. 

Missouri.— VqkV  v.  Taubman,  251  Mo.  390, 
158  S.  W.  656.  See  also  Everhart  v.  Bryson, 
244  Mo.  507.  149  S.  W.  307. 

yew  Hampshire. — Smart  v.  Blanchard,  42 
N.  H.  137. 

New  Jersey. — See  the  reported  case. 

yew  Mexico. — Colbert  v.  Journal  Pub.  Co. 
19  N.  M.  156,  142  Pac.  146. 

yorth  Carolina.— Briggs  v.  Byrd,  33  N.  C. 
353. 

Ohio. — McLaughlin  v.  Russell,  17  Ohio  475. 

Oregon. — State  v.  Mason,  26  Ore.  273,  38 
Pac.  130,  46  Am.  St.  Rep.  629,  26  L.R.A« 
779. 

8outh  Carolina. — See  the  dictum  in  Morgan 
T.  Livingston,  2  Rich.  L.  573. 

Tewas. — Schulze  v.  Jalonick,  14  Tex.  Civ. 
App.  656.  38  S.  W.  264;  Houston  Printing 
Co.  V.  Moulden,  15  Tex.  Civ.  App.  574,  41 
6,  W.  381;  Chapa  v.  Abernetliy,  175  S.  W. 
166.  See  also  Express  Pub.  Co  v.  Orsborn, 
151  S.  W.  675. 

r/<a*.— People  v.  Ritchie,  12  Utah,  180, 
42  Pac.  209. 
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Vermont. — Knapp  v.  Puller,  55  Vt.  311,  46 
Am.  Rep.  618. 

In  Smart  v.  Blanchard,  42  N.  H  137. 
the  court  said:  '^Upon  a  careful  examina- 
tion of  the  cases,  we  are  inclined  to  hold  that 
the  true  rules  to  be  deduced  from  them  are 
these :  That  where  the  words  are  ambiguous, 
and  the  application  doubtful,  it  must  be 
sliown  by  the  plaintiff:  (1)  That  the  words 
were  actually  used  in  their  actionable  sense, 
and  were  applied  to  the  plaintiff.  (2)  That 
the  hearers  so  understood  them;  and,  upon 
this  point,  the  testimony  of  the  hearers,  as 
to  how  they  understood  them,  is  admissible, 
although  it  would  have  no  legal  tendency 
to  show  in  what  sense  they  were  actually 
used,  inasmuch  as  the  hearers  may  have  been 
under  a  total  misapprehension,  both  of  the 
meaning  and  the  application,  and  it  would 
be  hard  that  the  defendant  should  be  respon- 
sible for  such  mistake.  .  •.  .  Great  care^ 
however,  should  be  taken  that  under  the  pre- 
tense of  showing  how  the  hearers  understood 
an  ambiguous  expression,  the  mere  opinion 
of  the  witness,  as  to  the  interpretation  of  the 
language,  should  not  be  received.  And  we 
are  inclined  to  think  that,  although  in  the 
exercise  of  a  sound  discretion,  the  court  would 
admit  such  evidence,  yet  it  would  not  be  safe 
to  extend  the  principle  beyond  the  cases 
suggested,  or  to  admit  such  testimony  with- 
out cautioning  the  jury  not  to  give  it  any 
weight  in  determining  the  sense  in  which  the 
defendant  used  the  words." 

Likewise,  in  Colbert  v.  Journal  Pub.  Co. 
19  N.  M.  156,  142  Pac.  146,  it  was  said: 
"While  it  is  undoubtedly  true  that  the  mean- 
ing of  the  defendant,  whether  the  libel  was 
of  and  concerning  the  plaintiff  are  questions 
for  the  jury,  under  the  instructions  of  the 
court,  and  that  the  authorities  are  in  con- 
flict aa  to  whether  the  understanding  or  im- 
pression of  witnesses  who  have  read  the  ob- 
jectionable article  can  be  received  as  evidence 
of  such  facts,  nevertheless  we  are  of  the 
opinion  that  the  greater  weight  of  authority 
is  to  the  effect  that  when  the  words  are  am- 
biguous as  to  the  person  referred  to,  and 
their  application  doubtful,  persons  who  read 
the  libel,  and  are  acquainted  with  the  partiea 
and  the  circumstances,  may  state  their  judg- 
ment and  understanding  as  to  whom  the  libel- 
ous charges  referred." 

In  Tompkins  v.  Wisener,  1  Sneed  (Tenn.) 
458,  the  court  said:  "There  is  certainly  much 
force  in  the  objection,  that  the  mere  general 
opinion  or  understanding  of  a  witness  derived 
from  simply  reading  a  libel,  or  hearing  the 
words  uttered,  unaided  by  any  circumstances 
within  his  knowledge,  or  accompanying  the 
act,  ought  not  to  be  received  as  evidence  to  the 
jury;  for  this  might  be  in  effect  to  make  the 
result  depend,  not  upon  the  proper  inferences 
to  be  drawn  in  view  of  all  the  circumstances. 
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but  possibly  upon  the  mistaken  deductions 
of  the  witness.  But  the  understanding  of  a 
witness  as  to  the  meaning  of  words,  or  of 
their  application  to  the  plaintiff,  derived  from 
accompanying  circumstances,  or  facts  previ- 
ously known  to  liim,  and  detailed  by  him  as 
to  the  ground  of  such  understanding  is  sub- 
ject to  no  just  exception.  Of  course,  the  cor- 
rectness of  his  conclusions  is  a  matter  for 
tlie  consideration  of  the  jury,  and  they  will 
adopt  or  reject  them,  as  in  their  own  judg- 
ment they  may  be  well  or  ill  founded.  So, 
from  the  very  nature  of  the  case,  witnesses 
must  be  permitted,  under  proper  qualifica- 
tions, to  state  their  understanding  and  con- 
clusion, as  well  in  regard  to  the  sense  in 
which  the  words  were  used  aa  to  their  ap- 
plication; for  it  is  the  sense  and  application 
of  the  words,  as  understood  by  the  hearers, 
which  causes  the  damage,  and  constitutes  the 
very  gist  of  the  action." 

So  in  Goodrich  v.  Davis,  11  Mete.  (Mass.) 
473,  an  action  for  libel,  the  court  said :  "The 
plaintiff  was  allowed  to  prove  by  sundry 
witnesses,  that  they  understood  the  publica- 
tion to  apply  to  him.  Evidence  of  this  char- 
acter has  been  often  received.  Indeed,  in 
some  cases,  as  those  of  libels  by  signs  or  pic- 
tures, .  it  would  seem  to  be  absolutely  neces- 
sary to  resort  to  this  species  of  evidence,  to 
show  to  tlie  jury  the  application  of  the 
libel  to  the  plaintiff.  It  has  often  been  per- 
mitted jln  other  cases  also,  where  the  fact  of 
tlie  application  of  the  libel  to  the  plaintiff 
was  only  to  be  established  by  connecting  al- 
lusions, in  the  article  alleged  to  be  libelous, 
to  reports  in  circulation,  or  certain  local 
epithets  applied  to  him,  w^hich  were  well 
known  to  the  witnesses  as  descriptive  of  the 
plaintiff,  and  used  in  reference  to  him  par- 
ticularly. In  all  such  cases,  resort  must 
ordinarily  be  had  to  evidence  dehors  the 
libel,  to  establish  the  fact  of  its  application 
to  the  plaintiff.  The  competency  of  evidence 
resulting  from  calling  witnesses  merely  to 
prove,  that  from  reading  the  libel  they  be- 
lieve the  person  intended  by  the  libel  was 
the  plaintiff,  was  questioned,  and  such  evi- 
dence excluded,  in  the  cases  of  Van  Vechten 
V.  Hopkins,  5  Johns.  (N.  Y.)  211,  and  Gibson 
V.  Williams,  4  Wend.  (N.  Y.)  320.  On  the 
other  hand,  Mr.  Greenleaf,  in  his  Treatise  on 
Evidence,  vol.  2,  §  417,  seems  to  sanction 
its  admission.  Treating  of  the  proof  of  the 
application  of  the  words  to  the  plaintiff,  he 
says,  'it  may  be  proved  by  the  testimony  of 
any  persons  conversant  with  the  parties  and 
circumstances;  and  from  the  nature  of  the 
case,  they  must  be  permitted,  to  some  extent, 
to  state  their  opinion,  conclusion  and  belief, 
leaving  the  grounds  of  it  to  be  inquired  into 
upon  a  cross-examination.'  In  the  present 
case,  we  can  perceive  no  ground  for  sustain- 
ing the  motion  for  a  new^  trial  on  account 


of  the  admission  of  this  testimony.  So  far 
as  it  was  evidence  tending  to  show  that  the 
plaintiff  was  the  editor  of  the  Massachusetts 
Cataract,  and  thus  establishing  the  applica- 
tion of  the  libel  to  the  plaintiff,  it  was  clearly 
competent;  beyond  that,  the  evidence  upon 
this  point  was  entirely  immaterial." 

In  Enquirer  Co.  v.  Johnson,  72  Fed.  443, 
34  U.  S.  App.  607,  18  C.  C.  A.  628,  it  was 
held  that  a  witness  who  was  acquainted  with 
the  plaintiff  might  testify  that  after  reading 
a  libelous  article,  he  understood  it  to  refer 
to  the  plaintiff.  The  court  said:  "One's 
reputation  is  the  sum  or  composite  of  the 
impressions  spontaneously  made  by  him  from 
time  to  time,  and  in  one  way  or  another, 
upon  the  neighbors  and  acquaintances.  The 
effect  of  a  libelous  publication  upon  the  un- 
derstanding of  such  persons,  involving  neces- 
sarily the  identity  of  the  individual  libeled, 
is  of  the  essence  of  the  wrong.  The  issue  in 
a  libel  case  concerns  not  only  the  sense  of  the 
publication,  but,  in  a  measure,  its  effect  upon 
a  reader  acquainted  with  the  person  referred 
to.  The  accuracy  of  the  witness  as  to  identity 
may  be  tested  by  cross-examination." 

In  Briggs  v.  Byrd,  33  N.  C.  353,  a  witness 
testified  that  after  a  quarrel  between  the  de- 
fendant and  the  plaintiff's  father  as  the 
plaintiff  passed  near  where  the  defendant,  the 
witness  and  one  or  two  other  persons  were 
standing,  the  defendant  said,  that  if  they  did 
not  mind,  he  would  make  the  tray  of  biscuit 
roar  before  Saturday  night,  and  the  counsel 
for  the  plaintiff  then  proposed  to  ask  the 
witness,  if  he  did  not  understand  the  defend- 
ant to  allude  to  the  plaintiff  and  to  intend 
to  impute  to  her  the  charge  of  stealing  bis- 
cuits, a  report  to  that  effect  having  been  cir- 
culated in  the  neighborhood.  The  court  held 
that  the  rejection  of  the  testimony  in  rela- 
tion to  the  understanding  of  the  witness,  as 
to  the  plaintiff  being  the  person  intended  to 
be  charged  by  the  defendant,  was  improper, 
saying:  "The  witness  was  allowed  to  say, 
that  by  the  words  *tray  of  biscuit  roar*  he 
understood  the  defendant  to  mean  that  a  tray 
of  biscuit  had  been  stolen  and  to  threaten 
a  prosecution,  and  he  understood  the  defend- 
ant to  allude  to  a  report,  which  he  had 
heard  about  stealing  biscuit;  this  was  only 
telling  half  of  the  tale,  why  exclude  the  other? 
The  report  was,  that  the  plaintiff  had  stolen 
biscuits.  If,  from  this  and  the  other  cir- 
cumstances annexed,  the  witness  was  able 
to  understand  the  defendant's  meaning  as  to 
the  offense,  he  was  obliged  also  to  under- 
stand it,  as  to  the  person;  and  there  was  the 
same  necessity  and  the  same  reason  for  per- 
mitting him  to  give  his  understanding  in  ref- 
erence to  one  as  to  the  other.  The  rules  of 
evidence  are  designed  to  enable  plaintiffs  in 
such  actions  to  get  at  the  truth,  and  to 
prevent    defendants    from    stabbing    in    the 
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dark."  In  Russell  v.  Kelly,  44  Cal.  641,  13 
Am.  Rep.  169,  an  action  for  9,  libel  in  which 
the  name  of  the  plaintiiT  was  not  mentioned, 
it  was  held  that  the .  testimony  of  witnesses 
called  by  the  plaintiiT  that  they  were  ac- 
quainted with  the  parties  and  familiar  with 
the  relations  existing  between  them,  imme- 
diately prior  to  and  at  the  time  the  publi- 
cations were  made,  and  that,  on  reading 
the  publications,  tliey  understood  the  plain- 
tiff to  be  one  of  the  persons  referred  to,  was 
properly  admitted  to  show  the  application  of 
the  alleged  libel  to  the  plaintiff. 

In  Miller  v.  Butler,  6  Cush.  (Mass.)  71,  52 
Am.  Dec.  768,  in  order  to  prove  that  the 
plaintiff  was  the  person  referred  to  in  a 
libelous  letter  as  "the  doctor,"  witnesses  were 
called,  who  testified  that  they  resided  in  the 
neighborhood  and  were  acquainted  witli  the 
persons  living  there;  that  they  supposed  the 
words  "the  doctor"  meant  or  referred  to 
the  plaintiff;  and  that  other  persons  in  the 
family  corresponded  to  those  mentioned  in  the 
letter.  The  court  held  that  the  evidence  to 
show  that  the  plaintiff  was  the  person  re- 
ferred to  in  the  libel  was  properly  admitted. 

Where  it  appeared  that  the  name  in  a 
libelous  newspaper  article  was  misspelled, 
but  in  sound  was  very  similar  to  the  correct 
name,  and  in  a  second  article  the  plaintiff's 
name  was  spelled  correctly,  it  was  lield  that 
it  was  competent  to  show  by  persons  living 
in  the  vicinity  and  who  liad  read  the  article 
that  they  understood  it  to  refer  to  the  plain- 
tiff. Farrand  v.  Aldrich,  85  Mich.  593,  48 
N.  W.  628.      . 

Where,  in  aja  action  for  libel,  it  appeared 
that  on  its  face  a  defamatory  article  referred 
only  to  the  managing  of&cer  of  a  banking 
corporation,  it  was  held  that  it  might  be 
shown  by  extrinsic  facts  that  the  article 
referred  to  the  corporation  and  would  be 
so  understood  by  those  who  read  it.  Martin 
County  Bank  v.  Day,  73  Minn.  196,  75  N.  W. 
1115.  To  the  same  effect  see  Weather  holt 
V.  Howard,  143  Ga.  41,  84  S.  E.  119. 

In  Howe  Mach.  Co.  v.  Souder,  58  Ga.  64, 
it  was  held  that  the  opinion  of  a  witness  that 
he  thought  a  certain  libelous  advertisement 
referred  to  the  plaintiff  was  admissible,  where 
he  gave  his  reasons  for  so  thinking,  as  evi- 
dence to  be  considered  by  the  jury;  and  that 
its  weight  was  to ,  be  determined  by  them 
in  view  of  the  reasons  given.  The  court  also 
held  that  it  was  admissible  to  aggravate  dam- 
ages; that  the  more  people  who  on  reading 
the  advertisement  thought  that  it  referred 
to  the  plaintiff,  though  he  was  not  named 
in  the  libel,  the  more  the  publication  injured 
him. 

In  Scott  V.  Snyder,  116  111.  App.  393,  an 
action  for  slander,  it  was  insisted  on  behalf 
of  the  defendant  that  it  was  not  competent 
for  a  witness  to  state  that  she  knew  to  whom 
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the  alleged  slanderous  language  applied  or 
to  state  to  whom  it  applied ;  that  her  answers 
would  necessarily  be  only  her  conclusions  and 
therefore  incompetent;  that  her  testimony 
was  properly  confined  to  stating  all  that  was 
said,  and  that  nothing  having  been  said  to 
identify  the  plaintiff  as  the  person  to  whom 
the  language  was  applied,  it  was  properly 
excluded.  But  the  court  held  that  since  the 
witness  had  stated  positively  that  she  knew 
to  whom  the  language  was  applied  by  the 
defendant  it  was  not  necessary,  to  make  her 
testimony  competent,  that  her  knoAvledge 
should  have  been  predicated  on  what  was 
said,  for  it  might  have  been  otherwise  com- 
municated. So,  it  was  held  that  she  should 
have  been  permitted  to  a,n8wer  the  question, 
and  that  if  cross-examination  disclosed  that 
the  grounds  of  her  knowledge  were  mere 
hearsay  or  unsubstantial,  her  testimony  could 
have  been  stricken  from  the  record. 

When  the  plaintiff,  in  an  action  for  libel, 
has  alleged  to  whom  certain  words  referred, 
he  has  a  right  to  prove  his  allegation  and 
therefore  should  be  allowed,  over  the  objec- 
tion of  the  defendant,  to  prove  by  witnesses 
to  whom  they  understood  the  words  to  refer. 
DeArmond  v.  Armstrong,  37  Ind.  35. 

In  Gold  v.  S.  Plan  Time  Payment  Jew^elry 
Co.  165  Mo.  App.  154,  145  S.  W.  1174,  it 
was  said  that  opinion  evidence,  i.  e.,  evidence 
of  the  understanding  or  opinion  of  persons 
acquainted  with  the  parties  or  familiar  with 
the  circumstances,  as  to  whether  libels  which 
contained  no  reference  by  name  to  the  plain* 
tiff  or  anyone  else,  pointed  out  and  were 
intended  to  be  applied  to  the  plaintiff,  was 
always  admissible,  as  shown  by  all  the  au- 
thorities, although  not  controlling  as  to  the 
jury. 

Where  a  slanderous  charge  was  not  made 
in  direct  terms  but  by  the  use  of  certain 
equivocal  expressions,  gestures,  insinuations 
and  intonations  of  the  voice,  it  was  held  that 
testimony  of  witnesses  who  heard  or  saw 
them  was  admissible  to  show  the  person 
intended  thereby  and  to  whom  they  under- 
stood them  to  be  applied.  Leonard  v.  Allen, 
11  Cush.  (Mass.)  241.  And  see  Blakeman 
V.  Blakeman,  31  Minn.  396,  18  N.  W.  103, 
wherein  it  was  held  to  be  competent  to  allow 
a  witness  to  testify  that  she  understood  from 
his  words  and  gesture  in  pointing  across  the 
street  that  the  defendant  meant  a  certain 
person. 

In  a  few  instances  the  general  rule  has 
been  extended  so  far  as  to  admit  in  evidence 
the  declarations  of  the  readers  or  auditors 
of  a  libel  or  slander  as  to  whom  they  under- 
stood to  be  the  person  thereby  intended.  Du 
Bost  V.  Beresford,  2  Campb.  (Eng.)  511; 
Cook  V.  W'ard,  4  M.  &  P.  99,  6  Bing.  409,  19 
E.  C.  L.  117,  130  Eng.  Rep.  (Reprint)  1338.' 
And  see  the  reported  case,  wherein  the  fore- 
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going  point  is  referred  to,  but  is  not  adjudi- 
cated. 

In  Anderson  v.  Hart,  68  la.  400,  27  N.  W. 
289,  it  was  held  that  when  a  libelous  com- 
munication on  its  face  directly,  or  by  way  of 
innuendo  or  otherwise,  referred  to  any  person, 
it  was  possibly  true  that  a  witness  might 
be  asked  who  or  what  person  was  meant,  but 
that,  subject  to  this  rule,  the  decided  weight 
of  authority  was  that  the  alleged  libel  must 
be  construed  by  the  court  and  jury.  And 
in  Mueller  v.  Hadebaugh,  79  Kan.  306,  99 
Pac.  612,  it  was  said  that  there  was  some 
conflict  in  the  authorities  on  the  question 
whether  witnesses  should  be  permitted  to 
testify  as  to  the  one  to  whom  they  under- 
stood an  alleged  defamatory  article  referred, 
and  that  while  there  might  be  circumstances 
under  which  evidence  of  that  character  should 
be  admitted,  the  decision  of  that  question 
was  not  necessary  in  the  determination  of 
the  case. 

However,  in  Gribble  v.  Poineer  Press  Co. 
37  Minn.  277,  34  N.  W.  30,  it  was  held  that 
the  evidence  of  several  witnesses  that  they, 
at  the  time  of  the  publication  of  a  libelous 
newspaper  article,  understood  it  to  use  the 
term  **shyster"  as  applicable  to  the  plaintiff 
was  inadmissible,  l^ie  court  said:  "We  are 
of  the  opinion  that  the  learned  judge  was 
right  in  his  conclusion  that  the  evidence  was 
not  admissible.  .  .  .  This  is  in  accordance 
with  the  principle  of  the  law  of  evidence, 
which  in  general  limits  the  testimony  of 
witnesses  to  a  statement  of  the  facts  and  cir- 
cumstances within  their  knowledge,  to  the 
exclusion  of  their  opinions  and  mental  con- 
clusions concerning  the  very  matter  in  issue. 
The  exceptional  grounds  upon  which  such  evi- 
dence was  deemed  admissible  in  Blakeman  v. 
Blakeman,  31  Minn.  396  (18  N.  W.  103)  in  an 
action  for  slander,  and  in  some  other  cases,  is 
a  recognition  of  the  applicability  to  such  cases 
in  general  of  the  ordinary  rule  of  evidence. 
No  such  exceptional  reasons,  no  necessity, 
existed  in  this  case  for  the  resort  to  such 
testimony  to  inform  the  jury  as  to  whether 
this  printed  publication  was  intended  to  ap- 
ply the  term  'shyster'  to  this  plaintiff,  and 
the  reasons  which  in  general  forbid  a  resort 
to  such  evidence  were  applicable  here.  The 
question  to  be  determined  by  the  jury  was, 
not  what  interpretation  these  witnesses  had 
put  upon  the  article  when  they  read  it,  but 
what  was  its  meaning?  This  the  jury  could 
determine  directly  from  a  reading  of  the 
article  itself,  and  by  the  aid  of  such  other 
facts  and  circumstances  as  might  affect  the 
question.  Whatever  relevant  facts,  outside 
of  the  publication,  could  have  enabled  these 
witnesses  to  form  an  intelligent  opinion  or 
understanding  that  the  offensive  term  was 
intended  to  be  applied  to  the  plaintiff,  could 
have  been   placed  before   the  jury,  and  the 


question  in  issue  should  have  been  deter- 
mined by  the  jury  from  the  established  facts 
relevant  to  the  issue,  and  not  from  the  opin- 
ions or  understanding  of  witnesses,  which 
may  have  been  based  upon  very  insufficient 
reasons.  It  would  be  a  dangerous  practice, 
not  in  general  to  be  resorted  to,  to  apply  in 
a  court  of  justice,  for  the  interpretation 
of  the  conduct  or  of  the  language  of  men, 
the  understanding,  conclusions,  opinions  of 
others,  which  are  too  often  formed  under 
circumstances  not  conducive  to  an  impartial, 
mature,  and  correct  judgment.  That  would 
be,  in  some  degree,  and  in  some  sense,  to 
substitute  the  irresponsible  hasty  opinions  of 
perhaps  prejudiced  minds  for  the  calm,  delib- 
erate judgment  of  juries,  acting  imder  the 
sanctions  and  with  the  aids  which  attend 
their  deliberations.  In  the  language  of  Shaw, 
C.  J.,  in  a  similar  case  (Snell  v.  Snow  [13 
Mete.  (Mass.)  278,  46  Am.  Dec.  730])  to 
resort  to  such  evidence  'would  be  to  make 
the  defendant's  liability  depend,  not  on  his 
own  malicious  intent  and  purpose  in  using 
the  language,  which  might  be  quite  innocent 
and  free  from  blame,  but  upon  the  miscon- 
ceptions or  morbid  imagination  of  the  person 
in  whose  hearing  they  were  spoken.*  There 
were  no  peculiar  circumstances,  either  as 
respects  the  language  employed,  or  the  man- 
ner of  its  utterance  or  publication,  to  justify 
a  departure  from  the  ordinary  rules  of  evi- 
dence. The  effect  of  this  testimony  was 
simply  to  present  to  the  jury  the  opinions 
of  these  witnesses  as  to  the  meaning  of  the 
libel,  and  that  it  was  intended  to  apply  to 
the  plaintiff  the  offensive  term  used  in  the 
article.  It  cannot  be  said  that  this  testimony 
was  harmless,  and  cannot  have  affected  the 
result,  unless  it  is  to  be  also  declared  that 
the  libelous  article  bears  upon  its  face,  and 
by  necessary  legal  construction,  the  meaning 
and  application  which  is  given  to  it  in  this 
testimony.  This  we  cannot  declare.  We 
deem  that  to  be  a  question  proper  for  the 
consideration  of  a  jury,  not  necessarily  to 
be  determined  from  the  article  alone,  but  from 
it  in  connection  with  such  circumstances  as 
may  be  relevant  to  the  question."  To  the 
same  effect  see  Smith  v.  Sun  Pub.  Co.  60 
Fed.  399.  And  it  has  been  held  that  the 
testimony  of  witnesses  that  they  understood 
that  the  plaintiff  was  meant,  where  the  per- 
son libelled  was  designated  by  five  asterisks, 
should  be  rejected  where  it  appeared  that 
their  information  and  understanding  was  de- 
rived in  part  from  another  libel  with  which 
the  defendants  had  no  connection.  Bourke 
V.  Warren,  2  C.  &  P.  307,  12  E.  C.  L.  138. 

Where,  in  an  action  for  libel,  there  is  no 
controversy  or  uncertainty  as  to  the  pe)*son 
to  whom  the  language  referred,  testimony  of 
what  was  said  to  the  plaintiff  by  others  after 
the   publication   of   the   alleged   libel   is  in- 
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admissible  to  show  that  the  libelous  words 
were  understood  by  those  who  read  them  to 
refer  to  the  plaintiff.  Skrocki  v.  Stahl,  14 
Cal.  App.  1,  110  Pac.  957. 

Minority  Rule, 

In  a  few  jurisdictions,  it  has  been  held 
that  the  testimony  of  the  readers  or  auditors 
of  a  libel  or  slander  as  to  their  understand- 
ing of  the  identity  of  the  person  defamed 
thereby  is  inadmissible.  These  decisions  are 
based  on  the  elementary  doctrine  in  the  law 
of  evidenoe,  that  the  understanding,  conclu- 
sions and  opinions  of  witnesses  are  not  to  be 
received  except  in  matters  of  science  and  a 
few  other  special  eases  resting  on  peculiar 
circumstances;  and  the  principle  that  wit- 
nesses axe  to  be  confined  to  the  statement  of 
facts  and  circumstances,  leaving  the  infer- 
ences and  conclusions  as  to  whether  the  libel 
or  slander  was  of  and  concerning  the  plain- 
tiff to  be  drawn  by  the  jury.  Allensworth 
V.  Coleman,  5  Dana  (Ky.)  315;  White  v. 
Sayward,  33  Me.  322;  VanVechten  v.  Hopkins, 
5  Johns.  (N.  Y.)  211,  4  Am.  Dec.  339;  Gibson 
Y.  Williams,  4  Wend.  (N.  Y.)  320;  Maynard 
V.  Beardsley,  7  Wend.  (N.  Y.)  560,  22  Am. 
Dec.  595;  Stokes  v.  Morning  Journal  Ass'n, 
66  App.  Div.  569,  73  N.  Y.  S.  245;  O'Brien 
V.  Bennett,  72  App.  Div.  367,  76  N.  Y.  S. 
498;  People  v.  Parr,  42  Hun  313,  5  N.  Y. 
St  Rep.  70;  Rangier  v.  Hummel,  37  Pa.  St. 
130;  McCue  v.  Ferguson,  73  Pa.  St.  333; 
O'Donnell  v.  Wilkes-Barre  Times,  13  Luz.  Leg. 
Reg.  (Pa.)  89.  See  also  Dennison  v.  Daily 
News  Pub.  Co.  82  Neb.  675,  118  N.  W.  568, 
23  L.1LA.(N.S.)  362. 

Thus,  in  White  v.  Sayward,  33  Me.  322,  it 
was  held  that  the  testimony  of  witnesses  that 
they  understood  that  the  plaintiff  was  referred 
to  in  a  certain  article  alleged  to  be  libelous, 
was  inadmissible  under  the  foregoing  rule, 
though  the  court  stated  that  a  contrary  rule 
was  laid  down  by  Starkie  and  Oreenleaf  in 
their  books  on  Evidence  as  being  an  excep* 
tion  thereto. 

In  Allensworth  v.  Coleman,  5  Dana  (Ky.) 
315,  it  was  held  that  it  was  prejudicial  erroi 
to  permit  a  witness,  under  objection,  to  testi- 
fy that  he  thought  that  a  general  charge  of 
stealing,  made  in  his  presence  by  the  defend- 
ant against  "the  Campbellites,''  was  intended 
to  be  applied  to  the  plaintiff,  because  he  was 
a  Campbellite,  and  that  the  witness  had  heard 
from  others  that  a  similar  charge  had  been 
previously  made  by  the  defendant  against 
the  plaintiff. 

In  Rangier  v.  Hummel,  37  Pa.  St.  130,  the 
court  said:  "It  was  not  competent  to  prove 
the  special  averment  that  tiie  words  were 
'spoken  of  and  concerning'  the  plaintiff,  and 
thus  aid  the  innuendo  by  the  opinion  of  the 
witness,  that  the  defendant  meant  the  plain- 
tiff in  the  words  used.  If  this  could  be  done 
there  would  be  no  use  for  an  innuendo.    Its 


office  would  be  supplied-  by  the  oath  of  wit- 
nesses, who  would  draw  the  inference  from 
precedent  facts  instead  of  the  jury.  This  is 
not  permissible."  In  McCue  v.  Ferguson,  73 
Pa.  St.  333,  the  court  while  adhering  to  the 
decision  in  Rangier  v.  Hummel,  supra,  held 
that  there  was  a  distinction  to  be  drawn  be- 
tween that  case  and  the  ease  at  bar.  The 
court  said:  "They  were  all  cases  of  the 
slander  of  an  absent  person.  The  opinion  of 
a  witness  could  only  be  as  to  the  meaning 
of  the  words  used,  of  which,  when  all  the 
facts  and  circumstances  were  given  in  evi- 
dence, the  jury  would  be  as  good  judges  as 
any  witness.  But  when  the  words  are  in 
the  second  person,  addressed  to  someone 
present,  the  question  to  whom  addressed  is 
a  question  of  fact,  necessarily  dependent  upon 
opinion  more  or  less  distinct.  If  the  name  of 
the  person  addressed  is  not  used  the  bystand- 
ers can  only  have  an  opinion  as  to  who  was 
meant  to  be  addressed,  and  this  may  depend 
upon  many  things  in  the  voice,  eyes,  and 
gestures  of  the  utterer.  Two  witnesses  for 
the  plaintiff  below  testified  that  the  words 
were  addressed  to  her,  but  however  positive 
was  their  testimony,  it  was  after  all,  nothing 
but  their  opinion.  It  was  not  an  opinion 
necessarily  formed  from  the  interpretation  of 
the  words  used.  The  question  should  have 
been  permitted  to  be  put  in  the  first  instance, 
and  if,  upon  the  cross-examination,  it  had 
appeared  that  the  opinion  was  grounded  mere- 
ly on  the  words  used,  the  jury  should  then 
have  been  instructed  to  disregard  it." 

In  Clary-Squire  v.  Press  Pub.  Co.  58  App. 
Div.  362,  68  N.  Y.  S.  1028,  an  action  for 
libel  in  publishing  a  picture  of  the  plaintiff 
as  that  of  another  woman,  it  was  held  that 
the  fact  that  other  people  saw,  or  thought 
they  saw,  a  resemblance  in  the  picture  to 
the  plaintiff  was  not  competent  evidence,  as 
it  was  but  an  expression  of  the  opinion  of 
a  witness  on  a  question  of  fact  which  the  jury 
were  required  to  determine. 
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Natiuraliiatlon  —  Juiisdictlon  —  Effect 
of  Failure  to  File  Oertilloate  with 
PetitioB. 

Under  Act  of  June  29,  1906,  c.  3592,  §  3,  34 
SUt.  596  (Fed.  St.  Ann.  1909  Supp.  p.  365), 
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conferring  jurisdiction  to  naturalize  aliens 
on  state  courts  of  record  having  jurisdiction 
in  actions  at  law  or  equity  in  which  the 
amount  in  controversy  is  unlimited,  and  sec* 
tion  4f  requiring  the  applicant  for  citizen- 
ship to  file  a  petition,  and  providing  that  at 
the  time  of  filing  the  petition  there  shall  be 
filed  a  certificate  from  the  Department  of 
Commerce  ajid  Labor  stating  the  date,  place, 
and  manner  of  the  petitioner's  arrival  in  the 
United  States,  the  absence  of  such  a  certifi- 
cate does  not  deprive  a  state  court  of  juris- 
diction, as  the  court  has  jurisdiction  to  decide 
not  only  whether  the  petition  and  the  peti- 
tioner's procedure  are  8ufiicient>  but  also  to 
determine  whether  the  absence  of  the  certifi- 
cate is  fatal  to  the  petitioner's  right  to  be  ad- 
mitted ajB  a  citizen. 

ReTooation  of  Naturalization  •»  Ille- 
Kality  as  GrTomid » Defect  in  ProcM- 
dnre  for  Natnralisation. 

Under  Act  of  June  29,  1906,  c.  3592,  §  15,  34 
Stat.  601  (Fed.  St.  Ann.  1909  Supp.  p.  373), 
requiring  United  States  attorneys  to  institute 
proceedings  to  set  aside  and  cancel  certificates 
of  citizenship  on  the  ground  of  fraud  or  on 
the  ground  that  the  certificate  was  illegally 
procured,  such  a  proceeding  is  a  suit  in  equity 
to  be  considered  and  decided  in  accordance 
with  the  rules  and  principles  applicable  to 
such  suits,  and  the  decision  of  the  lower  court 
must  be  presumed  to  be  correct  unless  some 
obvious  error  of  law  or  some  serious  mistake 
of  fact  clearly  appears. 

[See  note  at  end  of  this  case.] 


An  alien  who  entered  the  United  States 
from  Canada  did  not  know  that  any  formali- 
ties were  required  and  saw  no  person  pur- 
porting to  be  an  imm.igration  commissioner. 
When  ne  applied  for  admission  to  citizenship, 
he  was  unable  to  procure  and  file  the  certifi- 
cate from  the  Department  of  Commerce  and 
Labor  as  to  his  arrival  in  the  United  States, 
required  by  Act  of  June  29,  1906,  c.  3592,  «i  4, 
34  Stat.  o96  ( Fed.  St.  Ann.  1909  Supp  p.  366 ) , 
but  he  possessed  every  essential  qualification 
for  admission  and  he  proved  every  fact  re- 
quired to  be  stated  in  such  certificate.  The 
question  as  to  his  right  to  admission  without 
the  certificate  was  raised  and  decided  by  the 
court  in  his  favor.  It  is  held  that  the  certifi- 
cate was  not  illegally  procured  so  as  to  be 
subject  to  cancellation  under  section  15,  even 
though  the  court  made  a  mistake  in  failing 
to  require  the  certificate  as  a  condition  of  its 
decree,  as  "illegality"  signifies  that  which  is 
contrary  to  the  established  principles  of  the 
law. 

[See  note  at  end  of  this  case.] 


Notwithstanding  the  absence  of  such  certi- 
ficate, the  Courtis  decision  admitting  him  to 
citizen:«hip  is  just  and  right. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Xorthem  District  of  Iowa:     Rbsd,  Judge. 

Action  by  United  States,  plaintiff,  against 
Iver  Engebretsen  Xe^i<.  defendant.    Judgment 


for  defendant.     Plaintiff  appeals.     The  faeto 
are  stated  in  the  opinion.    Afpirmkd. 

M.  R.  Bevington,  and  F.  A.  O^Connor  for 
appellant. 
X>.  if.  Kellther  and  B.  J.  Price  for  appellee. 

Sitting:  Sanborn  and  Cabland,  District 
Judges. 

[951]  Sanborn,  J. — ^Is  a  certificate  of  citi- 
zenship issued  by  a  court  after  notice,  evi- 
dence, and  hearing,  to  an  alien  proved  to  be 
entitled  in  every  other  respect  to  receive  it, 
"illegally  procured"  because  he  failed  to  at- 
tach to  his  petition  for  naturalization  a  eer- 
tificate  from  the  Department  of  Commerce 
and  Labor  stating  the  date,  place,  and  man- 
ner of  his  arrival  in  the  United  States?  This 
is  the  only  question  it  is  necessary  to  decide 
in  order  to  dispose  of  this  case,  although 
many  others  are  discuQsed  in  the  briefs  of 
counsel.  The  question  arises  in  this  way: 
Section  4  of  the  Act  of  June  29,  [952]  1906, 
34  Stat.  596,  597,  Fed.  St.  Ann.  1909  Supp. 
p.  366,  U.  S.  Cbmp.  Stat.  1913,  §  4352,  pro- 
vides that  an  alien  may  be  admitted  to  become 
a  citizen  of  the  United  States  in  the  follow- 
ing manner,  and  not  otherwiae,  and  then  pre- 
scribes many  things  that  he  shall  do,  among 
them  that  he  shall  file  a  petition  in  writing 
signed  by  him  in  his  own  handwriting  and 
duly  verified,  in  which  petition  he  ahall  state 
his  full  name,  his  place  of  residence,  his  oc- 
cupation, if  possible,  the  date  and  plaee  of 
his  birth,  the  place  from  which  he  emigrated, 
the  date  and  place  of  his  arrival  in  the  Unit- 
ed States,  and,  if  he  entered  through  a  port, 
the  name  of  the  vessel  on  which  be  arrived, 
and  more  than  a  doeen  other  facts,  and  that 
at  the  time  of  filing  his  petition  there  shall 
be  filed  with  the  clerk  of  the  court  a  cer- 
tificate from  the  Department  of  Commerce 
and  Labor  ''stating  the  date,  place,  and  man- 
ner of  his  arrival  in  the  United  States,  .  .  . 
which  certificate  .  .  .  shall  be  attached 
to  and  made  a  part  of  said  petition.*'  Section 
15  of  the  same  act  ( Fed.  St.  Ann.  1909  Supp. 
p.  373)  imposes  upon  the  United  Stateis 
attornev  for  the  district  in  which  the  natural- 
ized  citizen  resides  the  duty,  upon  good 
cause  shown,  to  institute  proceedings  to  set 
aside  and  cancel  any  certificate  of  citizenship 
obtained  by  him  '*on  the  ground  of  fraud  or 
on  the  ground  that  such  certificate  of  citizen- 
ship was  illegally  procured." 

Under  this  section  the  United  States 
brought  this  suit  in  equity  and  alleged  in  its 
complaint  that  on  May  21.  1912.  the  district 
court  of  Palo  Alto  county,  Io\^-a,  rendered 
a  decree  admitting  Xess  to  citiTienship  and 
issued  to  him  a  certificate  of  his  admi?«ion, 
that  the  certificate  was  procured  by  fraud, 
and  that  it  was  illegally  procured  in  that 
the  certificate  of  arrival  by  the  Department 
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of  Commerce  and  Labor  was  not  attached  to 
the  petition.  In  his  answer  to  the  complaint 
Ness  denied  the  alleged  fraud,  admitted  that 
the  certificate  of  arrival  was  not  filed  with 
or  attached  to  the  petition,  and  alleged  that 
the  United  States  appeared  and  litigated  the 
issue  of  the  sufficiency  of  his  petition  and  his 
right  to  admission  to  citizenship  notwith- 
standing his  failure  to  attach  the  certificate 
of  entry,  and  the  court  of  Palo  Alto  county, 
after  a  hearing,  adjudged  both  questions  in 
Ilia  favor.  At  the  hearing  in  the  court  below, 
the  parties  agreed  tliat  prior  to  the  hearing 
on  the  petition  for  the  naturalization  of  Ness 
in  the  district  court  of  Palo  Alto  county, 
M.  R.  Bevington,  Chief  Naturalization  Ex- 
aminer of  the  Department  of  Commerce  and 
Labor,  for  and  on  behalf  of  that  department, 
and  at  its  direction,  filed  a  motion  in  which 
he  stated  that  the  petition  should  not  be 
granted  because  it  waa  not  supported  by  a 
certificate  of  arrival,  and  cited  authorities 
which  he  contended  supported  his  position, 
and  requested  a  dismiissal  of  the  petition, 
that  the  Iowa  court  considered  tliat  motion 
and  the  authorities  quoted  at  the  time  the 
petition  came  on  for  hearing,  and  overruled 
it,  that  at  that  hearing  Ness  testified  that 
he  emigrated  from  Norway,  arriving  at  New- 
castle in  Canada  about  June  11,  1006,  that 
he  did  not  know  that  the  laws  of  the  United 
States  required  him  to  submit  to  a  medical 
examination,  pay  an  alien  head  tax,  or  be 
registered  on  entering  this  country,  that  he 
took  passage  on  the  Grand  Trunk  Railway, 
arrived  in  Buffalo,  where  he  first  entered  the 
United  States,  on  August  21,  1906,  remained 
on  tlie  train,  passed  through  [953]  Buffalo 
into  Canada  and  again  entered  the  United 
States  through  some  port  in  Michigan,  that 
he  saw  no  person  who  was  or  purported  to 
be  an  emigration  commissioner  until  after 
he  filed  his  petition  for  naturalization  in 
March,  1912,  that  before  it  was  heard  he  was 
advised  that  it  was  invalid  because  it  had 
no  certificate  of  arrival  attached,  and  he 
made  an  effort  to  procure  such  a  certificate 
and  was  advised  that  it  could  not  be  furnished 
to  him  for  the  reason  that  there  was  no  rec- 
ord of  his  entry  into  the  United  States.  No 
evidence  was  presented  at  the  hearing  below 
of  any  fraud,  misrepresentation,  or  deceit  in 
the  course  of  the  proceedings  in  the  Iowa 
court.  There  was  no  evidence  that  the  proof 
before  that  court  was  not  competent  and 
ample  to  warrant  its  judgment,  unless  the 
absence  from  the  petition  of  the  certificate 
of  arrival  was  fatal  to  tliat  judgment,  and 
the  court  below  held,  as  did  the  Iowa  court, 
that  it  was  not  so  and  rendered  a  decree  of 
dismissal  of  the  complaint  of  the  United 
States. 

Counsel  for  the  United  States  contend  that 
the  decision  of  the  court  below  was  erroneous 


and  should  be  reversed  (1)  because  the  ab- 
sence of  the  certificate  of  arrival  deprived  the 
district  court  of  Iowa  of  all  jurisdiction  of 
the  suit  of  Ness  for  admission  to  citizenship 
and  (2)  because  the  absence  of  this  certificate 
of  arrival  caused  the  certificate  of  citizen- 
ship to  be  "illegally  procured."  The  test 
of  jurisdiction  is  not  right  decision,  but  the 
right  to  enter  upon  the  inquiry  and  make 
some  decision.  The  Iowa  court  had  complete 
jurisdiction  of  the  person  of  Ness  when  he 
filed  his  petition.  Jurisdiction  of  the  sub- 
ject-matter is  the  power  to  deal  with  the 
general  abstract  question,  to  hear  the  par- 
ticular facts  in  any  case  relating  to  this 
question,  and  to  determine  whether  or  not 
they  are  sufficient  to  invoke  the  exercise  of 
that  power.  It  is  not  confined  to  cases  in 
which  the  particular  facts  constitute  a  good 
cause  of  action  or  ground  for  relief,  but  it 
includes  every  issue  within  the  scope  of  the 
general  power  vested  in  the  court  by  the  law 
of  its  organization  to  deal  with  the  abstract 
question.  It  is  not  limited  to  making  correct 
decisions.  It  empowers  the  court  to  deter- 
mine every  issue  of  law  and  of  fact  within  the 
scope  of  its  authority  according  to  its  owii 
view  of  the  law  and  the  evidence,  whether  its 
decision  is  right  or  wrong.  Foltz  v.  St.  Louis, 
etc.  R.  Co.  60  Fed.  316,  318,  8  C.  C.  A.  635; 
Insley  v.  U.  S.  160  U.  S.  612,  14  S.  Ct.  158, 
37  U.  S.  (L.  ed.)  1163;  Cornett  v.  Williams, 
20  Wall.  226,  22  U.  S.  (L.  ed.)  254;  Des 
Moines  Nav.  etc.  R.  Co.  v.  Iowa  Homestead 
Co.  123  U.  S.  652,  8  S.  Ct.  217,  31  U.  S. 
(L.  ed.)  202;  In  re  Sawyer,  124  U.  S.  200, 
221,  8  S.  Ct.  482,  31  U.  S,  (L.  ed.)  402; 
Skillern  v.  May,  6  Cranch  267,  3  U.  S.  (L.  ed.) 
220;  M'Cormick  v.  Sullivant,  10  Wheat.  192, 
6  U.  S.  (L.  ed.)  300;  Hunt  v.  Hunt,  72  N.  Y. 
217,  28  Am.  Rep.  129;  Colton  v.  Beardsley,  38 
Barb.  (N.  Y.)  30,  52;  The  Otis  v.  Rio  Grande, 
1  Woods  279,  18  Fed.  Cas.  No.  10,6li3;  Ham- 
ilton v.  Annapolis,  etc.  R.  Co.  1  Md.  Ch.  107; 
Evans  v.  Haefner,  29  Mo,  141,  147;  State  v. 
Weatherby,  45  Mo.  17;  Rosenheim  v.  Hart- 
sock,  90  Mo.  367,  365,  2  S.  W.  473 ;  State  v. 
Southern  R.  Co.  100  Mo.  69,  13  S.  W.  398; 
Hope  V.  Blair,  105  Mo.  85,  93,  16  S.  W.  595, 
24  Am.  St.  Rep.  366;  Musick  v.  Kansas  City, 
etc.  R.  Co.  114  Mo.  309,  316,  21  S.  W.  491; 
King  v.  McAndrews,  111  Fed.  860,  863,  8G4,  56 
C.  C.  A.  29. 

[954]  The  Iowa  court  was  a  court  of  gen- 
eral jurisdiction  vested  with  plenary  judicial 
power  to  determine  all  the  issues  in  the  pro- 
ceedings of  which  it  was  given  jurisdiction, 
including  the  questions  relating  to  the  law- 
fulness, sufficiency,  form,  and  propriety  of 
pleadings  and  procedure  in  such  proceeding. 
Constitution  of  Iowa,  art.  5,  §  6;  Code  of 
Iowa  1897,  §  3600.  Upon  this  court  of  gen- 
eral jurisdiction  th^  Congress  of  the  United 
States,  by  section  3  of  the  act  of  June  29, 
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1906  (Fed.  St.  Ann.  1909  Supp.  p.  365)  con- 
ferred full  judicial  power  *'to  naturalize 
aliens  as  citizens  of  the  United  States/'  not 
on  condition  that  the  certificate  of  the  De- 
partment of  Commerce  and  Labor  of  his  ar- 
rival should  be  filed  with  and  attached  to  the 
petition  of  the  alien,  but  generally  and  with- 
out any  such  narrow  and  technical  condition. 
When  therefore  the  applicant,  Ness,  filed  his 
petition  in  that  court  to  be  admitted  as  a  citi- 
zen of  the  United  States,  the  judicial  power 
was  conferred  and  the  duty  was  imposed  upon 
the  Iowa  court  to  hear  and  decide,  not  only 
whether  or  not  his  petition  and  his  procedure 
were  sufficient,  not  only  whether  or  not  the 
absence  of  the  certificate  of  entry  was  ex- 
cused by  the  proved  fact  that  none  was  ever 
issued  because  he  did  not. know  one  was  re- 
quired when  he  entered  and  the  Department 
of  Commerce  and  Labor  had  no  knowledge 
when  he  entered,  but  also  whether  or  not 
such  an  absence  was  fatal  to  his  right  to  be 
admitted  as  a  citizen,  and  also  every  other 
question  as  to  his  petition  and  procedure  and 
as  to  his  qualifications  for  admission  which 
it  was  necessary  for  that  court  to  decide  in 
order  to  determine  the  ultimate  question 
whether  or  not  he  was  entitled  under  the 
acts  of  Congress  to  be  admitted  as  a  citizen. 

An  insufficient  complaint  at  law,  or  a  de- 
fective petition  in  bankruptcy,  accompanied 
by  proper  service  of  process  on  the  defend- 
ants, gives  jurisdiction  to  the  court  to  deter- 
mine the  questions  involved  in  the  suit,  al- 
though it  may  not  contain  averments  which 
entitle  the  complainant  to  any  relief,  or  may 
not  be  accompanied  by  some  copy  or  certifi- 
cate required  by  a  statute  or  rule  of  court. 
Facts  indispensable  to  a  favorable  adjudica- 
tion or  decree  include  all  those  requisite  to 
state  a  good  cause  of  action,  and  they  com- 
prehend many  that  are  not  essential  to  juris- 
diction of  the  suit  or  proceeding.  The  only 
facts  which  conditioned  the  jurisdiction  of 
the  Iowa  court  to  hear  and  determine  the 
questions  relative  to  the  admission  of  Ness 
to  citizenship  were  his  preparation  and  filing 
of  his  petition  in  that  court  asking  its  issue 
of  a  certificate  of  citizenship  to  him,  and 
this  is  equally  true,  although  there  was  some 
technical  or  amendable  defect  in  his  petition 
or  procedure,  as  long  as  the  petition  stated 
substantial  cause  for  his  admission  to  citizen- 
ship. In  re  Plymouth  Cordage  Co.  135  Fed. 
1000,  1004,  68  C.  C.  A.  434,  438;  In  re  Belle 
Fourche  First  Nat.  Bank,  152  Fed.  64,  69,  81 
C.  C.  A.  260,  266,  11  Ann.  Cas.  355. 

The  result  is  that  the  absence  of  the  certifi- 
cate of  entry  did  not  condition  the  jurisdic- 
tion of  the  Iowa  court  to  hear  and  determine 
every  material  issue  presented  by  Ness  on  his 
petition  to  be  admitted  as  a  citizen.  The  pro- 
vision of  the  act  of  Congress  requiring  the 
certificate  to  be  filed  and  made  a  part  of  the 


petition  is  like  the  requirements  of  the  stat- 
utes of  Iowa  that  every  party  on  filing  any 
petition  shall  file  with  it  one  plain  copy  there- 
of for  the  use  of  the  adverse  party  (Code  of 
Iowa  1897,  §  3658)  ;  that  every  petition  must 
contain  after  [955]  the  names  of  the  parties 
the  words  "petition  at  law"  or  "petition  in 
equity;''  and  that  each  division  of  the  peti- 
tion in  equity  shall  be  separated  into  para- 
graphs numbered  as  such  (section  3559). 
Such  requirements  are  not  jurisdictional,  but 
relate  merely  to  the  form  of  pleadings  and 
proceedings. 

We  turn  to  the  second  question:  Was  Ness* 
certificate  of  citizenship  "illegally  procured" 
w^ithin  the  meaning  of  section  15  of  the  Act  of 
June  29,  1906,  because  his  petition  was  not 
accompanied  with  a  certificate  from  the  De- 
partment of  Commerce  and  Labor  stating  the 
date,  place  and  manner  of  his  arrival  in  the 
United  States?  This  is  a  suit  in  equity  to 
cancel  this  certificate  on  the  ground  that  this 
question  should  be  answered  in  the  affirma- 
tive, and  this  suit  must  be  considered  and  de- 
cided in  accordance  with  the  rules  and  prin- 
ciples of  equity  jurisprudence  applicable  to 
cases  of  this  nature.  Luria  v.  United  States, 
231  U.  S.  9,  28,  34  S.  Ct.  10,  58  U.  S.  (L.  ed.) 
101.  Section  15,  says  the  Supreme  Court, 
"makes  no  discrimination  between  the  rights 
of  naturalized  and  native  citizens,  and  does 
not  in  any  wise  aff'ect  or  disturb  rights  ac- 
quired through  lawful  naturalization,  but 
only  provides  for  the  orderly  cancellation, 
after  full  notice  and  hearing,  of  certificates  of 
naturalization  which  have  been  procured 
fraudulently  or  illegally.  It  does  not  make 
any  act  fraudulent  or  illegal  that  waa  honest 
and  legal  when  done,  imposes  no  penalties, 
and  at  most  provides  for  the  annulment,  by 
appropriate  judicial  proceedings,  of  merely 
colorable  letters  of  citizenship,  to  which  their 
possessors  never  were  lawfully  entitled."  231 
U.  S.  24,  34  S.  Ct.  14,  58  U.  S.  (L.  ed.)  101. 
The  court  below  and  the  Iowa  court  consid- 
ered the  question  here  at  issue  under  the  evi- 
dence produced,  and  reached  the  conclusion 
that  this  certificate  of  naturalization  was  not 
illegally  procured,  and  the  decision  of  the 
chancellor  below  must  be  presumed  to  be  cor- 
rect and  may  not  be  lawfully  disturbed  or 
reversed  unless  it  clearly  appears  that  some  ob- 
vious error  of  law  has  intervened  or  some  seri- 
ous mistake  of  fact  has  been  made.  Tilghman 
T.  Proctor,  125  U.  S.  136,  8  S.  Ct.  894,  31  U.  S. 
(L.  ed.)  664;  Kimberly  v.  Arms,  129  U.  S. 
612,  9  S.  Ct.  355,  32  U.  S.  (L.  ed.)  764;  Coder 
V.  Arts,  152  Fed.  943,  946,  82  C.  C.  A,  91,  94, 
15  L.R.A.(N.S.)  372,  and  cases  there  cited. 

"A  court  of  equity  can  act  only  on  the 
conscience  of  a  party;  if  he  has  done  nothing 
that  taints  it,  no  demand  can  attach  upon 
it,  so  as  to  give  any  jurisdiction."  Boone  v. 
Chiles,  10  Pet.  177,  210,  9  U.  S.  (L.  ed.)  388; 
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Illinois  Trust,  etc.  Bank  v.  Arkansas  City,  22 
C.  C.  A.  171,  193,  76  Fed.  271,  293,  34  L.R.A. 
618;  U.  S.  V.  Winona,  etc.  R.  Co.  15  C.  C.  A. 
96,  108,  67  Fed.  948,  960;  United  States  v. 
Northern  Pac.  R.  Co.  95  Fed.  864,  880,  37 
C.  C.  A.  290,  306.  Ness  entered  this  country 
without  any  notice  or  knowledge  that  the 
certificate  of  entry  was  required  and  as  the 
officers  of  the  Department  of  Commerce  and 
Labor  did  not  know  when  he  entered  they 
could  not  give  him  a  certificate  on  their  own 
knowledge,  and  if  one  were  given  it  must  be 
on  his  statement,  or  on  the  statement  of  sOme 
other  witness  who  knew.  Ness  possessed 
every  essential  qualification  for  admission  to 
citizenship.  He  had  declared  his  intention  to 
become  a  citizen  and  to  renounce  his  alle- 
giance and  fidelity  to  any  foreign  [956]  sov- 
ereignty two  years  before  he  applied  for  ad- 
mission to  citizenship.  He  satisfied  the  court 
by  the  testimony  of  witnesses  that  he  had  re- 
sided in  the  United  States  five  years,  that 
during  this  time  he  had  behaved  as  a  man  of 
good  moral  character  attached  to  the  princi- 
ples of  the  Constitution  of  the  United  States 
and  well  disposed  to  the  good  order  and  hap- 
piness of  the  same.  He  declared  on  oath,  at 
the  time  of  his  admission,  that  he  would 
Bupport  the  Constitution  of  the  United  States, 
and  that  he  abjured  all  allegiance  and  fidelity 
to  every  foreign  sovereignty.  He  proved  all 
these  facts  in  the  Iowa  court  and  in  the  court 
below.  He  was  frank  and  truthful,  and  he 
submitted  to  those  courts  on  this  evidence  the 
question  whether  or  not  he  could  be  legally 
admitted  to  citzensihip,  and  they  both  decided 
that  he  could  be.  There  was  certainly  noth- 
ing in  all  this  to  taint  the  conscience  of  the 
applicant,  or  to  induce  a  court  of  equity  to 
act  to  cancel  his  certificate. 

Moreover,  the  filing  of  the  certificate  of  en- 
try was  not,  like  the  declaration  of  intention, 
the  proof  of  moral  character,  the  renunciation 
of  allegiance,  the  residence  of  five  years,  as 
essential  qualification  of  admission  to  citizen- 
ship. It  was  but  a  matter  of  mere  form  of 
procedure.  He  alleged  in  his  petition  for  ad- 
mission, and  proved  before  the  Iowa  court, 
every  fact  required  to  be  stated  in  the  cer- 
tificate of  entry.  He  pleaded  and  proved  the 
date,  place,  and  manner  of  his  arrival  in  the 
United  States.  The  certificate  of  entry,  there- 
fore, could  have  neither  added  to  nor  de- 
tracted from  the  right  of  the  applicant  to  ad- 
mission to  citizenship.  It  never  could  have 
been  the  intention  of  Congress  to  deprive  an 
applicant  who  had  all  the  essential  qualifica- 
tions for  admission  to  citizenship  of  that 
privilege  by  a  mere  failure  to  comply  with 
such  a  requirement  of  mere  form  of  the  peti- 
tion or  procedure.  Even  if  the  Iowa  court 
had  made  a  mistake  in  failing  to  require  the 
certificate  as  a  condition  of  its  decree,  that 
mistake  would  have  been  a  mere  irregularity. 


not  an  illegality;  it  would  have  been  a  mere 
mistake  in  the  exercise  of  its  lawful  discre- 
tion as  to  the  form  of  the  petition  and  the 
procedure.  There  is  a  wide  difference  between 
a  mistaken  disregard  of  a  provision  with 
reference  to  the  form  of  pleadings,  or  the 
manner  of  procedure,  which  are  always  large- 
ly in  the  discretion  of  the  trial  court,  and  a 
mistaken  disregard  of  the  requirement  of  an 
essential  qualification  of  admission  to  citi- 
zenship, such  as  the  declaration  of  intention, 
the  residence  in  the  United  States  for  five 
years,  the  renunciation  of  allegiance  to  any 
foreign  sovereignty.  The  former  is  a  mere 
irregularity;  the  latter  an  illegality.  Ille- 
gality signifies  that  which  is  contrary  to  the 
established  principles  of  the  law.  There  was 
nothing  contrary  to  the  established  principles- 
of  the  law  in  the  issue  of  his  certificate  of 
citizenship,  to  an  applicant  who  had  every 
essential  qualification  of  citizenship,  although 
the  certificate  of  entry  which  was  material- 
only  to  the  date,  place,  and  manner  of  his 
arrival,  all  of  which  were  truthfully  pleaded 
and  conclusively  proved  otherwise,  was  not 
attached  to  his  petition.  On  the  other  hand,, 
to  have  denied  his  petition  on  that  ground 
would  have  been  a  travesty  of  justice.  The 
power  was  conferred,  and  the  duty  was  im- 
posed on  the  Iowa  court  to  adjudge  whether 
or  not  this  applicant  should  be  [957]  admit- 
ted on  the  evidence  before  it  which  proved 
the  date,  place,  and  manner  of  the  applicant*a 
arrival,  his  possession  of  the  essential  quali- 
fications to  entitle  him  to  admission  as  a  citi- 
zen, and  that  the  reason  why  he  did  not  file 
a  certificate  of  his  entry  was  that  he  entered 
in  ignorance  of  any  requirement  of  his  regis- 
try, and  that  the  officers  of  the  Department  of 
Commerce  and  Labor  did  not  know  when  he 
entered,  had  no  record  of  it,  and  could  hot  on 
their  own  knowledge  give  the  certificate. 
That  court  decided  that  he  waa  entitled  to 
admission  although  he  had  not  filed  or  at- 
tached to  his  petition  a  certificate  of  entry. 
In  our  opinion  that  opinion  was  just  and 
right,  and  the  certificate  of  citizenship  to 
Ness  was  not  illegally  procured.  Similar  con- 
elusions  have  been  reached  in  some  of  the 
District  Courts.  U.  S.  v.  StoUer,  180  Fed. 
910,  912;  In  re  Schmidt,  207  Fed.  678,  681; 
In  re  McPhee,  209  Fed.  143;  In  re  Pick,  209 
Fed.  999. 

The  decree  which  dismissed  the  complaint 
of  the  United  States  is  affirmed. 

HOTE. 
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Introdtuitory, 

Before  the  Act  of  June  29,  1906  (Fed.  St. 
Ann.  1909,  Supp.  p.  373 ) ,  grants  of  naturali- 
zation could  be  revoked  for  fraud.  U.  S.  v. 
Kornmehl,  89  Fed.  10.  8ee  also  U.  S.  v.  Man- 
sour,  170  Fed.  671.  And  see  the  note  to  Ma- 
coluso's  Naturalization,  Ann.  Cas.  1914B  227, 
relating  to  the  power  of  a  Btate  court  to 
revoke. 

By  the  Act  of  June  29,  1906  (§  15),  it  is 
expressly  provided  that  a  certificate  oif  nat- 
uralization may  be  canceled  for  (1)  fraud  or 
(2)  illegality.  The  terms  of  that  section  are 
as  follows :  "Sec.  15.  ITiat  it  shall  be  the 
duty  of  the  United  States  district  attorneys 
for  the  respective  districts,  upon  affidavit 
showing  good  cause  therefor,  to  institute  pro- 
ceedings in  any  court  having  jurisdiction 
to  naturalize  aliens  in  the  judicial  district 
ih  which  the  naturalized  citizen  may  reside 
at  the  time  of  bringing  the  suit,  for  the  pur- 
pose of  setting  aside  and  canceling  the  cer- 
tilicate  of  citizenship  on  the  ground  of  fraud 
or  on  the  ground  that  such  certificate  of  citi- 
zenship was  illegally  procured.  In  any  such 
proceedings  the  party  holding  the  certificate 
of  citizenship  alleged  to  have  been  fraudulent- 
ly or  illegally  procured  shall  have  sixty  days 
personal  notice  in  which  to  make  answer  to 
the  petition  of  the  United  States;  and  if  the 
liolder  of  such  certificate  be  absent  from  the 
United  States  or  from  the  district  in  which 
he  last  had  his  residence,  such  notice  shall  be 
given  by  publication  in  the  manner  provided 
for  the  service  of  summons  by  publication  or 
upon  absentees  by  the  laws  of  the  state  or 
the  place  where  such  suit  is  brought.  If  any 
alien  who  shall  have  secured  a  certificate  of 
citizenship  under  the  provisions  of  this  act 
shall,  within  five  years  after  the  issuance  of 
such  certificate,  return  to  the  country  of  his 
nativity,  or  go  to  any  other  foreign  country, 
and  take  permanent  residence  therein,  it  shall 
be  considered  prima  facie  evidence  of  a  lack 
of  intention  on  the  part  of  such  alien  to  be- 
come a  permanent  citizen  of  the  United  States 
at  the  time  of  filing  his  application  for  citi- 
zenship, and,  in  the  absence  of  countervailing 
evidence,  it  shall  be  sufficient  in  the  proper 
proceeding  to  authorize  the  cancellation  of 
his  certificate  of  citizenship  as  fraudulent, 
and  the  diplomatic  and  consular  officers  of  the 
United  States  in  foreign  countries  shall  from 
time  to  time,  through  the  department  of  state, 
furnish  the  department  of  justice  with  the 
names  of  those  within  their  respective  juris- 
dictions who  have  such  certificates  of  citizen- 
ship and  who  have  taken  permanent  residence 
in  the  country  of  their  natiritv,  or  in  any 
other  foreign  country,  and  such  statements, 
duly  certified,  shall  be  admissible  in  evidence 
in  all  courts  in  proceedinsrs  to  cancel  cer- 
tificates of  citizenship.  Whenever  any  cer- 
tificate of  citizenship  shall  be  set  aside  or 


canceled,  as  herein  provided,  the  court  in 
which  such  judgment  or  decree  is  rendered 
shall  make  an  order  canceling  such  certifi- 
cate of  citizenship  and  shall  send  a  certified 
copy  of  such  order  to  the  bureau  of  immigra- 
tion and  naturalization;  and  in  case  such 
certificate  was  not  originally  issued  by  the 
court  making  such  order  it  shall  direct  the 
clerk  of  the  court  to  transmit  a  copy  of  such 
order  and  judgment  to  the  court  out  of  which 
such  certificate  of  citizenship  shall  have  been 
originally  issued.  And  it  shall  thereupon  be 
the  duty  of  the  clerk  of  the  court  receiving 
such  certified  copy  of  the  order  and  judgment 
of  the  court  to  enter  the  same  .of  record 
and  to  cancel  such  original  certificate  of 
citizenship  upon  the  records  and  to  notify 
the  bureau  of  immigration  and  naturaliza- 
tion of  such  cancellation.  The  provisions 
of  this  section  shall  apply  not  only  to  cer- 
tificates of  citizenship  issued  under  the  pro- 
visions of  this  act,  but  to  all  certificates 
of  citizenship  which  may  have  been  issued 
heretofore  by  any  court  exercising  jurisdic- 
tion in  naturalization  proceedings  under  prior 
laws." 

In  Luria  v.  United  States,  231  U.  S.  9,  34 
S.  Ct.  10,  58  U.  S.  (L.  ed.)  101,  the  court, 
holding  that  the  provisions  of  the  statute  ap- 
plied to  naturalization  obtained  under  a  for- 
mer statute,  said :  "Perceiving  nothing  in  the 
prior  laws  which  shows  that  Congress  could 
not  have  intended  that  the  last  paragraph  of 
§  15  of  the  Act  of  1906  should  be  taken  ac- 
cording to  the  natural  meaning  and  import  of 
its  words,  we  think,  as  before  indicated,  that 
it  must  be  regarded  as  extending  the  preced- 
ing paragraphs  of  that  section  to  all  cer- 
tificates of  naturalization,  whether  secured 
theretofore  under  prior  laws  or  thereafter 
under  that  act." 

Section  23  of  the  Act  of  June  29,  1906, 
provides  that  an  order  of  naturalization  pro- 
cured knowingly  in  violation  of  that  act 
shall  be  declared  void.  See  Fed.  St.  Ann. 
1909  Supp.  p.  375. 

Fraud. 

Under  the  Act  of  June  29, 1906,  a  judgment 
of  naturalization  procured  ex  parte  in  the 
ordinary  way  may  be  impeached  for  fraud 
consisting  of  the  production  of  relevant  per- 
jured testimony.  Johannessen  v.  U.  S.  225  U. 
S.  227,  32  S.  Ct.  613,  56  U.  S.  (L.  ed>  1066; 
U.  S.  v.  Spohrer,  175  Fed.  440.  See  also  U.  S. 
V.  Simon,  170  Fed.  680.  "An  alien  has  no 
moral  nor  constitutional  right  to  retain  the 
privileges  of  citizenship  if,  by  false  evidence 
or  the  like,  an  imposition  has  been  practiced 
upon  the  court,  without  which  the  certificate 
of  citizenship  could  not  and  would  not  have 
been  issued.  As  was  well  said  by  Chief  Jus- 
tice Parker  in  Foster  y.  Essex  Bank,  16  Mass. 
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24i3,  273,  'there  is  no  such  thing  as  a  vested 
right  to  do  wrong.* "  Johannessen  v.  U.  S. 
supra. 

Although  the  United  States  is  represented 
at  the  hearing  of  the  defendant's  petition  for 
naturalization,  the  naturalization  may  be  re- 
voked for  fraud.  U.  S.  V.  Albertini,  206  Fed. 
133  (defendant  had  ahaudoned  his  wife  seven 
years  before  naturalization  and  had  stated 
that  he  was  single).  See  also  U.  S.  v.  Man- 
sour,  170  Fed.  671.  In  U.  S.  v.  Albertini, 
supra,  it  was  said:  "The  government  is 
friendly,  and  not  adversary.  There  is  no  op- 
position, no  contest,  in  the  true  sense  of  the 
word.  In  theory  and  form  the  proceedings 
may  be  in  their  nature  adversary;  but  in 
practice  and  substance  there  is  no  adversary, 
and  from  that  standpoint  they  are  still  ex 
parte." 

The  lack  of  an  intention  of  becoming  a  per- 
manent citizen  at  the  time  of  the  filing  of  the 
application  for  citizenship  is  ground  for 
the  revocation  of  the  naturalization  so  ob- 
tained. Luria  v.  U.  S.  231  U.  S.  9,  34  S.  Ct. 
10,  58  U.  S.  (L.  ed)  101,  affirming  184  Fed. 
€43.  See  also  U.  S.  v.  Ellis,  185  Fed.  546, 
wherein  it  was  said:  "If  the  defendant  did 
not  in  good  faith  intend  to  become  a  perma- 
nent citizen  and  made  his  oath  with  a  mental 
reservation  to  that  effect,  he  was  guilt j'  of 
fraud  in  procuring  the  decree."  In  Luria  v. 
U.  S.  231  U.  S.  9,  34  S.  Ct.  10,  58  U.  S. 
(L.  ed)  101..  it  was  held  that  the  provision  of 
the  Act  of  1906,  to  the  etfect  that  taking  up 
a  permanent  residence  in  a  foreign  country 
within  five  years  after  naturalization  is  prima 
facie  evidence  of  a  lack  of  intention  of  be- 
coming a  permanent  citizen  at  the  time  of 
making  application,  is  constitutional. 

Where  a  man  of  bad  moral  character  ob- 
tains a  certificate  of  citizenship  on  a  showing 
of  good  character,  the  certificate  is  fraudu- 
lently obtained  and  may  be  canceled.  U.  S. 
v.  Raverat,  222  Fed.  1018,  wlierein  the  court 
said :  ''At  San  Francisco  in  1896  defendant 
was  admitted  to  citizenship.  In  1912  this 
proceeding  to  cancel  his  certificate  of  citizen- 
ship was  begun.  The  allegations  are  tliat 
said  certificate  was  illegally  and  fraudulently 
procured,  in  that  when  admitted  to  citizen* 
ship,  and  for  five  years  next  prior  thereto, 
defendant  was  not  of  good  moral  character, 
that  he  was  a  'pimp,'  habitually  consorting 
and  living  with  like  persons  and  prostitutes, 
and  that  he  was  a  person  of  grossly  immoral 
character.  .  .  .  Aliens  are  admitted  to 
citizenship  upon  their  solicitation,  and  not  of 
right,  but  of  favor.  They  must  possess  the 
qualifications  and  perform  the  conditions  for 
admission  prescribed  by  Congress.  Amongst 
these  at  the  time  of  defendant's  admission 
were  that  it  should  be  made  to  appear  to  the 
satisfaction  of  the  court  that  the  alien  had 
resided  in  the  United  States  for  five  years 


'and  that  during  that  time  he  has  behaved  as 
a  man  of  good  moral  character.*  Section 
216-5,  R.  S.  Tliis  imports  that,  to  be  qualified 
for  citizenship,  the  alien  must  be  in  fact  as 
well  as  in  behavior  of  good  moral  character. 
Behavior  is  taken  as  suflicient  evidence  of  a 
good  moral  character,  but  it  is  not  believed, 
as  indicated  in  the  case  of  In  re  Hopp,  179 
Fed.  502,  that  Congress  intended  it  should  be 
conclusive  evidence,  precluding  inquiry  into 
the  alien's  actual  moral  character.  Surely 
substance,  and  not  shadow,  was  the  ultimate 
qualification  and  test.  (Under  the  present 
law  [34  Stat.  596]  even  beliefs,  thoughts,  in- 
ternal acts,  may  disqualify.)  Be  that  as  it 
may,  however,  it  needs  no  analysis  and  no 
argument  to  demonstrate  that  w}ien  admitted 
to  citizenship,  and  for  years  prior  thereto, 
defendant  neither  w^as  nor  had  behaved  as  a 
man  of  a  good  moral  character.  His  business 
and  conduct  violated  ethics  and  law,  and  were 
of  long-continued  immorality.  He  was  an 
accessory  of  outcasts  of  society  in  their  of- 
fenses against  morals  and  law.  If,  as  he  tes- 
tifies, he  told  the  court  his  business  and  its 
location,  'answered  all  questions  truthfully, 
and  concealed  nothing,'  it  is  nevertheless 
clear  that  he  must  have  satisfied  the  court  as 
the  statute  commands,  and  as  we  must  pre- 
sume until  the  contrary  appears,  that  his  be- 
havior was  that  of  a  man  of  a  good  moral 
character.  Therein  the  evidence  was  false, 
the  court  was  deceived,  defendant  in  conduct 
and  character  was  not  qualified  for  and  en- 
titled to  citizenship,  and  so  the  decree  and 
certificate  were  fraudulently  procured.  The 
result  would  be  the  same  if  the  court  received 
no  evidence  in  relation  thereto,  but  in  a  non- 
adversary  proceeding,  as  it  was,  perfunctorily 
decreed  admission.  See  Johannessen  v.  U.  S. 
225  U.  S.  227,  32  S.  Ct.  613,  56  U.  S.  (L.  ed.) 
1066;  U.  S.  v.  Albertini,  206  Fed.  135.  So, 
likewise,  if  the  evidence  was  truthful,  and  as 
herein,  and  the  court  accepted  it  as  demon- 
strative of  behavior  like  unto  a  man  of  good 
moral  character,  for  in  such  proceedings, 
more  administrative  than  judicial,  and  ex 
parte,  the  government  is  not  concluded  by  the 
court's  errors." 

However,  proof  of  bad  moral  character  is 
not  made  by  a  showing  that  the  defendant 
had  been  repeatedly  arrested  and  sentenced 
for  drunkenness,  where  it  appears  that  the 
last  sentence  was  nearly  five  years  before 
naturalization  and  convincing  testimony  es- 
tablishes that  soon  after  the  last  sentence  the 
defendant  completely  reformed.  U.  S.  v. 
Dwyer,  170  Fed,  686. 

A  forged  certificate  of  naturalization  may 
be  canceled  by  tlie  court  whose  seal  is  on  the 
certificate.  In  re  Macoluso,  237  Pa.  St.  132, 
Ann.  Cas.  1914B  226,  85  Atl.  149.  In  that 
case  the  court  said:  "The  power  to  correct 
and  purge  its  records  is  inherent  in   every 
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state  court  or  general  jurisdiction,  and  it  may 
be  exercised  in  the  case  of  the  naturalization 
of  an  alien  as  well  as  in  any  other  case  in 
which  it  has  jurisdiction  to  act.  It  there- 
fore follows  that  the  Act  of  1906,  relied  on 
by  the  appellant,  did  not  deprive  the  court 
below  from  entering  its  decree  annulling  the 
forged  certificate  of  citizenship  and  directing 
that  it  be  surrendered  for  cancellation." 

In  U.  S.  V.  OlsBon,  196  Fed.  562,  the  court 
decreed  the  cancellation  of  the  certificate  of 
a  person  who  admitted  that  at  the  time  of  his 
naturalization  and  at  the  time  of  the  suit  for 
cancellation  he  was  a  member  of  a  party 
which  had  for  its  main  object  the  elimination 
of  property  rights  in  the  United  States.  Tliat 
decision  was  reversed,  pursuant  to  a  stipula- 
tion of  the  parties  and  without  opinion,  in 
201  Fed.  1022. 

Prior  to  1906,  letters  of  naturalization  ob- 
tained by  fraud  were  revoked  by  the  court 
issuing  them.  U.  S.  v.  Kornmehl,  89  Fed. 
10.  See  also  Com.  v.  McHale,  11  Pa.  Dist. 
607;  Vaux  v.  Nesbit,  1  McCord  Eq.  (S.  C.) 
352.  But  a  federal  court  has  refused  to  en- 
tertain a  suit  brought  to  annul,  on  the 
ground  of  fraud,  the  judgment  of  a  state 
court  issuing  a  certificate  of  citizenship.  U. 
S.  V.  Gleeson,  90  Fed.  778,  33  C.  C.  A.  272, 
affirming  78  Fed.  396.  Compare  U.  S.  v. 
Norsch,  42  Fed.  417. 

Illegality, 

There  has  been  some  confusion  among  the 
authorities  as  to  the  meaning  of  the  term 
"illegally"  as  used  in  the  statute  authorizing 
the  cancellation  of  a  certificate  of  naturaliza- 
tion when  it  has  been  illegally  procured.  Tlie 
question  is  rendered  the  more  delicate  by  rea- 
son of  the  fact  that  under  the  statute  federal 
courts  are  frequently  called  on  to  cancel  cer- 
tificates issued  by  state  courts,  the  two  hav- 
ing concurrent  jurisidiction  in  the  matter  of 
naturalization.  According  to  one  view,  "il- 
legally procured"  imports,  not  an  error  of  the 
court,  but  wilful  misconduct  on  the  part  of 
the  holder  of  the  certificate.  U.  S.  v.  Lenore, 
207  Fed.  865.  But  on  the  other  hand  the 
term  ha£  been  regarded  as  including  a  deter- 
mination by  the  court  contrary  to  law.  U.  S. 
V.  Plaistow,  189  Fed.  1006.  Other  cases  af- 
fecting this  point  are  treated  according  to 
their  facts  in  the  succeeding  paragraphs  of 
this  note. 

Certificates  of  naturalization  have  been 
canceled  on  the  ground  that  they  were  illegal- 
ly procured  in  that  they  were  obtained  from 
a  court  not  having  jurisdiction.  U.  S.  v. 
Schurr,  163  Fed.  648;  U.  S.  v.  Wayer,  163 
Fed.  650.  Where  it  appeared  that  a  certifi- 
cate had  been  issued  on  a  petition  filed  within 
less  than  two  years  after  the  declaration  of 
intention,  the  certificate  was  canceled  for  lack 


of  jurisdiction.  U.  S.  v.  Van  Der  Molen,  16$ 
Fed.  650.  But  in  a  case  wherein  the  question 
of  jurisdiction  depended  on  a  construction  of 
the  local  law,  the  federal  court  followed  the 
decision  of  the  state  court  which  had  granted 
the  certificate  of  citizenship.  U.  S.  v.  Ander- 
sen, 169  Fed.  201. 

Cancellation  of  a  certificate  of  naturaliza- 
tion has  been  decreed  where  it  appeared  that 
the  court  granting  the  certificate  had  received 
unauthorized  depositions.  U.  S.  v.  Nisbet, 
168  Fed.  1005.  And  it  has  been  held  that 
naturalization  was  illegally  procured  where  it 
appeared  that  the  person  naturalized  was  not 
of  good  moral  character  for  five  years  imme- 
diately preceding  his  application,  and  that 
the  court  made  the  order  of  naturalization  on 
the  testimony  of  w^itnesses  who  were  not  ex- 
amined under  oath  in  open  court,  and  whose 
testimony  was  not  taken  by  deposition  in  the 
statutory  manner.  U.  S.  v.  Leles,  227  Fed. 
189. 

Where  a  person  who  is  not  entitled  to 
naturalization  without  previously  making  a 
declaration  of  intention  obtains  naturaliza- 
tion without  having  made  the  declaration  his 
certificate  will  be  canceled.  U.  S.  v.  Plaistow, 
189  Fed.  1006;  U.  S.  v.  Nopoulos,  225  Fed. 
656.  In  the  case  last  cited  it  was  said:  "In. 
this  action  the  defendant  was  born  in  Greece 
in  1874.  He  came  to  the  United  States  about 
March,  1895,  and  has  continued  to  reside  here 
ever  since.  On  August  14,  1911,  he  filed  his 
petition  for  naturalization.  He  never  filed 
any  previous  declaration  of  intention  to  be- 
come a  citizen.  He  was  admitted  to  citizen- 
ship, because  the  court  held  that  he  was  a 
person  entitled  to  be  admitted  without  pre- 
vious declaration,  under  the  provisions  of 
section  3,  Act  June  26,  1910.  ...  In  order 
to  be  admitted  under  this  section  without 
previous  declaration,  it  was  necessary  that 
defendant  be  a  person  Vho  because  of  mis- 
information in  regard  to  his  citizenship,  or 
the  requirements  of  the  law  governing  the 
naturalization  of  citizens,  has  labored  and 
acted  under  the  impression  that  he  was  or 
could  become  a  citizen  of  the  United  States, 
and  has  in  good  faith  exercised  the  rights  or 
duties  of  a  citizen  or  intended  citizen  of 
the  United  States,  because  of  such  wrongful 
information  and  belief.'  The  defendant  in 
this  case  did  not  come  within  the  intent  and 
meaning  of  this  amendment  to  the  act.  This 
amendment  was  intended  for  special  cases, 
which  may  be  illustrated  by  those  cases, 
which  are  not  uncommon,  where  a  man  for 
years  has  exercised  the  rights  and  duties  of 
citizenship,  voting  and  serving  upon  juries, 
and  holding  ofiice,  believing  himself  to  be 
a  citizen,  basing  such  belief  upon  the  assump- 
tion in  good  faith  that  his  father  was  natural- 
ized, and  that  by  reason  of  such  naturaliza- 
tion his  children,  under  21  years  of  age  at 


UNITED  STATES  v.  NESS. 

2S0  Fed.  950. 


49 


the  time  of  such  naturalization,  thereby  be- 
came citizens,  and  who  then  ascertains  that 
his  father  never  waa  in  fact  naturalized. 
This  erroneous  belief  as  to  naturalization  of 
the  parents  frequently  has  its  origin  in  the 
laws  of  certain  states,  which  permit  an  alien 
after  filing  declaration  of  intention  to  become 
a  citizen,  to  exercise  the  privilege  of  voting; 
and  his  children,  knowing  that  he  is  voting 
and  exercising  the  rights  of  citizenship,  as- 
sume that  he  has  been  naturalized.  But  the 
statute  certainly  contemplates  that  the  per- 
son who  claims  the  right  of  naturalization 
under  this  provision  must  have  exercised  'the 
rights  and  duties*  of  citizenship.  There  is  no 
claim  in  this  case  that  the  defendant  ever 
exercised  any  of  the  rights  and  duties  of 
citizenship.  His  life  has  been  the  life  of  the 
ordinary  alien.  There  is  no  claim  of  the 
existence  of  any  fact,  or  belief,  based  upon 
any  fact,  that  he  had  the  right  to  exercise 
the  duties  of  citizenship.  Reliance  is  placed 
upon  the  fact  that,  before  filing  his  petition 
for  naturalization,  he  was  advised  by  counsel 
that  he  had  the  right  to  be  naturalized  under 
the  facts;  but  the  advice  of  counsel  cannot 
be  of  greater  force  than  the  decision  of  the 
court  before  whom  the  facts  were  presented. 
Under  the  law,  the  decision  of  the  court,  if 
erroneous,  confers  no  rights.  It  would  be  un- 
just to  assume  that  there  is  not  ambiguity 
and  imcertainty  about  the  construction  of 
this  statute;  but,  under  the  authorities  and 
under  the  facts,  I  am  compelled  to  hold  that 
the  defendant  was  not  a  person  entitled  to 
naturalization  without  previous  declaration, 
and  that  the  judgment  of  the  district  court 
of  Scott  county,  admitting  him  to  citizenship, 
was  erroneous,  and  therefore  it  becomes  my 
duty  to  set  aside  and  annul  the  order  of  said 
court  admitting  the  defendant  to  citizenship, 
and  to  set  aside  and  cancel  the  certificate  of 
citizenship  granted  to  the  defendant." 

Certificates  have  been  canceled  on  the 
ground  that  the  alien  had  not  continuously 
resided  within  the  United  States  for  five  vears 
immediately  preceding  his  final  application. 
U.  S.  V.  Simon,  170  Fed.  680  (seven  months' 
absence,  during  which  time  alien  obtains  ad- 
mission into  another  allegiance,  constitutes 
interruption)  ;  U.  S.  v.  Cantini,  212  Fed.  925, 
129  C.  C.  A.  445,  reversing  199  Fed.  857 ;  U. 
S.  V.  Mulvey,  232  Fed.  613,  146  C.  C.  A.  471 ; 
U.  S.  V.  Griminger,  236  Fed.  285.  See  also 
U.  S.  V.  Aakervik,  180  Fed.  137.  In  U.  S. 
V.  Mulvey,  supra,  the  court  said:  "The  pur- 
pose of  requiring  aliens  applying  for  citizen- 
ship to  reside  continuously  within  the  country 
for  five  years  is  not  only  to  satisfy  the  gov- 
ernment as  to  the  good  faith  of  the  applicant, 
and  as  to  his  good  character,  but  it  is  also 
to  afford  the  alien  a  sufficient  opportunity  to 
understand  and  familiarize  himself  with  our 
institutions  and  mode  of  government.  In  the 
Ann.  Cas.  1917C. — 4. 


opinion  of  Congress  five  years  is  none  too  long 
a  period  for  this  purpose.  .  .  .  While  a 
resident  domicil  in  the  country  might  not  be 
interrupted  by  transient  absences  animo  re- 
vertendi,  we  are  satisfied  that  for  the  pur- 
poses of  this  act  it  is  interrupted  by  an  ab- 
sence which  extends  over  a  period  of  two 
years  and  two  months.  To  hold  otherwise,  it 
seems  to  us,  is  to  destroy  and  make  of  little 
effect  the  obvious  purpose  of  Congress  in  es- 
tablishing the  continued  term  of  five  years. 
.  .  .  Section  15  of  the  act  authorizes  the 
district  attorney  to  proceed  by  petition  to 
set  aside  the  certificate  'on  the  ground  of 
fraud  or  on  the  ground  that  such  certificate 
was  illegally  procured.'  It  is  conceded  that 
no  fraud  was  practiced  on  the  court.  And  it 
is  6aid  that,  while  the  certificate  in  this  case 
may  have  been  erroneously  granted,  it  was 
not  illegally  procured,  and  that  therefore  the 
right  to  proceed  by  petition  does  not  exist. 
We  do  not  agree  to  that  view  of  the  statute. 
Tlie  word  'illegaP  means  contrary  to  law, 
and  therefore  we  think  that  the  word  as 
employed  in  this  particular  statute  may  be 
construed  to  mean  that,  whenever  an  alien 
has  obtained  a  certificate  of  citizenship  which 
is  unauthorized  by  the  naturalization  act,  he 
has  procured  it  'illegally,'  or  contrary  to 
law."  And  in  U.  S.  v.  Griminger,  236  Fed. 
285,  the  court  said:  *Tlie  requisite  of  five 
years*  continuous  residence  is  jurisdictional. 
If  it  were  not  proven,  the  certificate  could 
not  be  said  to  have  been  legally  procured." 

But  a  certificate  of  naturalization  cannot 
be  canceled  as  having  been  illegally  procured 
on  the  ground  that  the  applicant  had  not 
resided  continuously  in  the  United  States  for 
five  years  before  becoming  naturalized,  where 
the  court  admitting  the  alien  to  citizenship 
found  as  a  fact  that  he  had  resided  here  con- 
tinuously for  five  years  and  the  only  impeach- 
ing evidence  is  that  he  had  during  that  time 
been  out  of  the  country  for  a  few  months. 
U.  S.  v.  Rockteschell,  208  Fed.  530,  125  C.  C. 
A.  532;  U.  S.  v.  Deans,  230  Fed.  957,  145  C. 
C.  A.  151;  U.  S.  V.  Shanahan,  232  Fed.  169. 
"It  has  been  held  that  under  the  present  law 
continuity  of  physical  presence  is  not  re- 
quired. In  re  Schneider,  164  Fed.  335;  U.  S. 
V.  Cantini,  199  Fed.  857.  This  we  believe  to 
be  a  correct  interpretation  both  of  the  new 
law  and  of  section  2170  of  the  Revised  Stat- 
utes. To  establish  a  residence  there  must 
doubtless  be  a  concurrence  of  act  and  intent; 
but,  when  once  established,  temporary  ab- 
sences from  time  to  time,  unaccompanied  by 
an  intent  to  abandon  or  change  the  residence, 
do  not  operate  to  interrupt  the  continuity 
thereof.  There  is  nothing  in  the  naturaliza- 
tion act,  other  than  the  phrase  itself,  *has 
resided  continuously  within  the  United 
States,'  to  indicate  a  purpose  upon  the  part 
of   Congress   to   require   continuous   physical 
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presence,  and  in  the  practical  administration 
of  the  law  such  a  construction  would  entail 
consequences  harsh  in  the  extreme.  Within 
reasonable  limits,  therefore,  it  is  a  question 
of  fact,  to  be  determined  in  the  light  of  all 
the  attendant  circumstances  of  each  particu- 
lar case,  whetlier  the  continuity  of  residence 
has  been  broken  by  temporary  absences." 
U.  S.  V.  Roclvteschell,  208  Fed.  530,  125  C. 
C.  A.  632. 

It  has  been  held  that  a  certificate  of  nat- 
uralization canBot  be  attacked  for  facts  which 
were  passed  on  by  the  court  granting  the 
certificate.     U.  S.  v.  Nechman,  183  Fed.  788. 

A  certificate  will  not  be  canceled  merely 
because  an  affiant  who  verified  the  alien's 
petition  did  not  have  personal  knowledge  of 
the  fact  that  the  alien  had  been  a  resident 
of  the  United  States  for  five  years.  U.  S.  v. 
Rose,  166  Fed.  999. 

The  statute  does  not  authorize  the  cancella- 
tion of  a  certificate  for  mere  irregularity  or 
where  there  has  been  no  injury.  U.  S.  v. 
Stoller,  180  Fed.  910  (failure  to  file  dupli- 
cate petition)  ;  U.  S.  v.  Erickson,  188  Fed. 
747  (one  of  defendant's  witnesses  was  ineligi- 
ble and  substitution  was  made)  ;  U.  S.  v. 
Lenore,  207  Fed.  865  (defendant  signed  her 
petition  by  her  mark)  ;  U.  S.  v.  Orend, 
221  Fed.  777  (defendant  had  stated  that 
he  was  citizen  of  Germany,  whereas  he  was 
citizen  of  Austria )  ;  U.  S.  v.  Hodgman, 
221  Fed.  1018  (after  declaring  intention  and 
before  admission,  defendant  received  certifi- 
cate of  naturalization  as  British  subject  for 
which  he  had  applied  long  before)  ;  U.  S.  v. 
Butikofer,  228  Fed.  918  (error  as  to  appli- 
cant's age)  ;  U.  S.  v.  Salomon,  231  Fed.  928, 
146  C.  C.  A.  124,  affirming  231  Fed.  461  (fail- 
ure to  observe  requirement  that  ninety  days 
shall  elapse  after  filing  petition  before  final 
action ) .  And  see  the  reported  case.  "The 
statute  provides  that  certificates  may  be  can- 
celed 'on  the  ground  of  fraud  or  on  the 
ground  that  such  certificate  of  citizenship  was 
illegally  procured.'  The  sense  in  which  the 
illegality  mentioned  is  to  be  understood  is 
something  of  a  more  serious  nature  than  the 
omission  to  strictly  comply  with  directory 
provisions  of  the  statute;  otherwise,  courts 
might  be  kept  busy  upsetting  each  other's 
judgments.  Fraud  is  not  charged.  Reliance 
is  simply  had  upon  the  fact  that  the  court  did 
not  proceed  literally  according  to  the  pro- 
visions of  the  act,  and  hence  this  court  is 
asked  to  regard  the  action  taken  as  null  and 
void  and  send  the  respondent  back  to  repeat 
the  proceedings,  to  the  end  that  the  technical 
requirements  of  the  statute  may  be  strictly 
followed.  Thus  it  stands,  for  the  presump- 
tion is  that  the  court  so  found.  Respondent 
is  not  disqualified  for  citizenship.  He  is  long 
enough  a  resident.  lie  is  attached  to  the 
principles  of  the  Constitution  and  is  of  good 


moral  character.  He  is  neither  an  anarchist 
nor  polygamist.  He  is  therefore  entitled  to 
admission.  He  has  been  admitted  by  a  court 
fully  empowered  to  act  in  the  premises,  but 
through  no  fault  of  his  own  certain  formali- 
ties required  by  the  law  were  omitted.  Those 
safeguards  against  undesirable  persons  so 
explicitly  made  the  very  essence  of  the  right 
to  admission  have  not  been  overlooked,  but 
unfortunately,  while  entrance  was  made  by 
the  right  door,  it  was  opened  in  a  bungling 
way.  We  have  very  high  authority  for  the 
proposition  that  *the  letter  killeth  but  the 
spirit  giveth  life,'  and  its  application  seems 
appropriate  in  this  case  for  no  excess  of  power 
has  been  pointed  out.'*  U.  S.  v.  Stoller,  180 
Fed.  910. 


STATE  PUBLIC  UTILITIES  COMMIS- 
SION EX  REL.  MITCHELL  ET  AL. 


V. 


CHICAGO  AND  WEST  TOWNS  RAIL- 
WAT  COMPANY  ET  AL. 

Illinois  Supreme  Court — October  24,  1916. 

27S  III.  555;  114  N.  E.  325. 


Public  Sevrioe  Commlflsions  —  Resiila- 
tion  of  Railroad  Rates —  Power  to 
Require  Reduction  Pendiae  Appeal. - 

Public  Utilities  Act  (Kurd's  Rev.  St.  1915- 
16,  c.  Ilia),  §  32^  provides  that  all  rates  and 
charges  made,  demanded,  or  received  by  any 
public  utility,  or  by  any  two  or  more  public 
utilities,  shall  be  just  and  reasonable,  while 
section  33  provides  that  every  public  utility 
to  file  with  the  public  utilities  commission 
and  keep  open  to  public  inspection,  schedules 
showing  all  rates,  charges  and  classifications 
which  are  in  force  for  any  service  performed 
by  it  or  them,  and  that  such  rates,  charges, 
and  classifications  shall  not  without  consent 
of  the  commission  exceed  those  in  effect  on 
July  1,  1913,  but  that  the  commission  may 
approve  or  fix  rates  and  charges  in  ext-eas  or 
less  than  those  shown  by  the  schedules.  Sec- 
tion 35  declares  that  no  service  shall  be  ren- 
dered until  such  schedules  are  filed,  save  in 
case  of  emergency,  and  section  36,  that  no 
change  shall  be  made  by  any  pulbic  utility, 
in  any  rate  mentioned  in  such  schedule,  unless 
the  commission  so  orders,  and  that  no  change 
shall  be  made  without  good  cause  shown  and 
a  finding  that  an  increase  is  justified,  while 
section  37  requires  public  utilities  to  make 
their  charges  according  to  the  schedules  un- 
less altered.  Sections  68  and  69  provide  for 
appeals  from  orders  of  the  commission.  It  is 
held  that  the  commission  cannot,  where  rates 
filed  with  it  are  attacked,  require  a  public 
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utility  to  charge  a  less  rate,  pending  its  deter- 
mination, whether  the  rates  attacked  are  un- 
just  and   unreasonable. 

Same. 

Section  86  declares  that  the  act  shall  not 
take  effect  until  January  1,  1914,  while  sec- 
tion 72  provides  that  when  complaint  has 
been  made  to  the  commission  concerning  any 
rate,  and  the  commissioners  found  after  hear- 
ing that  a  public  utility  has  charged  an  ex- 
cessive amount,  the  commission  may  order 
reparation  to  be  made.  By  schedules  filed 
December  31,  1913,  the  defendant  street  rail- 
way and  interurban  railway  companies  in- 
creased the  rates  which  were  charged  on  July 
1st  of  that  year.  These  rates  were  put  into 
effect  December  31,  1913,  and  filed  subse- 
quently with  the  public  utilities  commission. 
It  is  held  that  on  complaint  against  the  rates 
the  commission  could  not,  pending  determina- 
tion of  the  question,  prohibit  defendant  from 
charging  rates  in  excess  of  those  charged  July 

I,  1913,  for  the  statute  did  not  intend  public 
utilities  to  continue  such  rates  and  a  remedy 
for  unjust  rates  was  furnished. 

Carriers  —  Power  to  Fix  Rates  — Prior 
to  PnbUe  TTtiUtiea  Act. 

After  passage  of  the  public  utilities  act, 
but  before  it  went  into  effect,  street  railway 
and  interurban  railway  companies  might 
without  consent  of  the  public  utilities  com- 
mission increase  their  rates,  provided  the 
rates  established  were  reasonable  and  just. 

Pnblie  Serrioe  Commissions  —  Regnla- 
tion  of  Rates  —  Determination  of 
Reasonableness. 

Whether  rates  established  by  street  or  in- 
terurban railway  companies  before  the  pub- 
lic utilities  act  went  into  effect  were  just  and 
reasonable  is  a  question  for  determination  of 
the  commission. 

Burden  of  Shoi^nK  Reasonableness. 

Where  rates  of  a  public  utility  as  a  street 
railroad  are  attacked  as  unjust,  it  has  the 
burden  of  showing  that  the  rates  are  reason- 
able and  not  excessive. 

Apportionment  of  Joint  Rates. 

Where  joint  rates  charged  by  interurban 
and  street  railroad  companies  are  confiscatory 
as  to  one  and  excessive  as  to  the  other,  the 
public  utilities  commission  may  adjust  and 
apportion  the  joint  rates  so  as  to  make  them 
just  and  reasonable  and  sufficient  to  be  rea- 
sonably remunerative  to  both  companies. 

Ezeessive  Rates  ^  Invalidity. 

A  rate  that  is  confiscatory  or  insufficient 
to  pay  the  cost  of  transportation  and  other 
necessary  outlays,  as  well  as  to  return  the 
carrier  a  reasonable  profit  on  the  investment, 
is  invalid  as  depriving  the  carrier  of  its  prop- 
erty without  due  process  of  law. 

Power  of  Comniission  to  Reduce— -Ef- 
fect of  Maziniuni  Fare  I«aw. 

The  Maximum  Fare  Law  of  1907  (Laws 
1907-08,  p.  476),  fixing  the  reasonable  maxi- 
mum passenger  fare  of  railroad  companies  at 
two  cents  per  mile,  enacted  under  (^onst.  art. 

II,  §  12,  authorizing  an  enactment  of  laws 
establishing  reasonaible  maximum  rates  or 
charges  for  transportation  by  railroad  com- 


panies which  was  expressly  saved  from  repeal 
by  public  utilities  act,  §  41,  does  not  deprive 
the  public  utilities  commission  of  power  to 
fix  a  less  passenger  rate  for  a  company  organ- 
ized under  the  railroad  act,  the  constitution 
and  the  maximum  fare  law  merely  prescribing 
the  greatest  rate  which  might  be  charged. 

Statutes    —    Interpretation    Clause    — * 
Definition  of  Terms. 

The  legislature  may  in  any  act  define  terms 
specifically  for  that  act;  therefore  no  com- 
plaint can  be  made  that  the  public  utilities 
act,  §  10,  defining  the  term  "public  utility," 
declares  that  it  shall  include  corporations  or 
receivers  that  own,  control,  operate,  or  man- 
age any  plant,  equipment,  or  property  used 
in  connection  with  the  tranportation  of  per- 
sons, and  defines  the  terms  ''railroad"  as  in- 
cluding every  railroad  other  than  a  street 
railroad  by  whatsoever  power  operated,  and 
a  "street  railroad"  as  including  every  railroad 
being  laid  upon,  above,  or  below  any  street. 

[See  Ann.  Cas.  1914B  186.] 

Public  Service  Coniniissions  ^  Poller  to 
Regulate  Rates  —  Validity   of  Grant. 

Public  utilities  act,  providing  for  the  regu- 
lation of  the  rates  of  street  railway  com- 
panies, does  not  violate  Const,  art.  11,  §  4, 
declaring  that  no  law  shall  be  passed  by  the 
general  assembly  granting  a  right  to  con- 
struct and  operate  a  street  railroad  within  a 
city  without  requiring  the  consent  of  the 
local  authorities,  for  the  prohibition  does  not 
deprive  the  general  assembly  of  the  right  to 
regulate  the  rates. 

[See  note  at  end  of  this  case.] 

9ame« 

The  public  utilities  act,  providing  for  the 
regulation  of  the  rates  of  street  car  compa- 
iiies,  is  not  affected  by  Const,  art.  4,  §  34,  au- 
thorizing the  passage  of  any  law,  local,  spe- 
cial, or  general,  providing  a  scheme  or  charter 
for  the  territory  embraced  within  the  limits 
of  the  city  of  Chicago;  the  section  expressly 
excepting  article  11,  §  4,  giving  the  legisla- 
ture rate- making  powers,  from  its  operation. 

[See  note  at  end  of  this  case.] 

Statutes  —  Subjeetfl  and  Titles  «- Public 
Utilities  Act. 

Public  utilities  act,  §  81,  providing  for  the 
repeal  of  the  "act  establishing  a  board  of 
railroad  and  warehouse  commissioners,"  to- 
gether with  acts  declaring  express  companies 
to  be  common  carriers,  subject  to  the  juris- 
diction of  the  railroad  atid  warehouse  com- 
mission, is  not  in  violation  of  Const,  art.  4, 
§  13,  declaring  that  no  law  shall  be  revived 
or  amended  by  reference  to.  its  title  only,  for 
the  utilities  act  is  complete  in  itself,  and  not 
ah  amendment  of  any  prior  act. 

Public  SerTice  Coniniissions  —  Poirer  to 
Regulate  Rates  —  Validity  of  Grant. 

The  public  utilities  act,  providing  for  the 
hearing  of  rate  cases  by  the  public  utilities 
commission,  is  not  invalid  as  depriving  public 
utilities  of  their  property  without  due  proc- 
ess of  law;  the  persons  affected  by  the  hear- 
ings being  given  notice  and  opportunity  to 
be  heard. 

[See  note  at  end  of  this  case.] 
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Same. 

The  public  utilities  act,  declaring  that  the 
findings  and  conclusions  of  the  commission 
on  questions  of  fact  shall  be  taken  as  prima 
facie  true  on  appeal,  and  that  no  rule,  regu- 
lation, or  order  of  the  commission  shall  be  set 
aside,  unless  it  appears  that  the  findings  of 
the  commission  were  against  the  weight  of 
the  evidence,  does  not  invalidate  the  act  on 
the  theory  that  it  deprives  public  utilities 
of  their  property  without  due  process  of  law; 
only  a  rebuttable  presumption  being  created. 

[See  note  at  end  of  this  case.] 

Same. 

Tlie  public  utilities  act  is  not  void  because 
the  right  to  a  supersedeas  on  appeal  from  an 
order  of  the  commission  is  restricted,  for 
while  the  constitution  preserves  the  right  of 
an  appeal  or  writ  of  error  in  all  civil  cases, 
the  right  to  have  the  same  made  a  superse- 
deas is  not  guaranteed. 

[See  note  at  end  of  this  case.] 

Btatntea  —  Partial  Invalidity  —  Effect. 

The  public  utilities  act  will  not  be  held 
invalid  because  of  the  invalidity  of  portions 
of  the  act  which  are  not  necessary  or  insep- 
arable parts  of  the  act,  without  which  it 
would  not  have  been  passed,  where  their 
elimination  will  leave  a  valid  act  capable  of 
being  carried  out. 

[See  Ann.  Ca«.  1916D  38.] 

Constitutional  I«aw  — Persons  Entitled 
to  Qneation  Validity  of  Statute  — 
Person  Not  Injured. 

Persons  not  injured  by  portions  of  a  statute 
cannot  question  its  constitutionality. 

[See  19  Ann.  C'a«.  175;  Ann.  Cas.  1915C  57.] 

Public  Serrice  Comniissions  —  Power  to 
Reffulate  Rates  —  Validity  of  Grant. 

The  state  may  regulate  the  fares  and  rates 
which  may  be  charged  by  railroads  and  other 
carriers,  and  such  power  may  be  lawfully 
delegated  by  the  legislature  to  an  administra- 
tive commission,  as  the  public  utilities  com- 
mission. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Sangamon 
county:     Bitrton,  Judge. 

Action  before  State  Public  Utilities  Com- 
mission, on  relation  of  Harley  B.  Mitchell 
et  al.,  plaintiffs,  against  Chicago  and  West 
Towns  Railway  Company  et  al.,  defendants. 
Judgment  for  relators  affirmed  by  Circuit 
Court.  Defendants  appeal.  The  facts  are 
stated  in  the  opinion.     Rkversed. 

McEtcen,  Weissenbach  rf  Shrimskiy  Willard 
M.  McKiren  and  Israel  Shrimski  for  appel- 
lants. 

P.  J.  Lucey,  Timothy  F.  MuVrn,  Fred  B, 
Silsbec  and  WiUia  MelriUe  for  appellees. 

[658]  DUNOAN,  J. — The  Suburban  railroad 
runs  from  Fortieth  avenue  and  Twenty-second 
street  in  the  city  of  Chicago  to  Brainerd  ave- 
nue in  I^Grange,  a  distance  of  approximately 


10  miles,  and  it  passes  through  Hawthorne,. 
Clyde,  Riverside  and  Brookfield,  between  said 
terminal  points.  The  company  also  owns  and 
operates  a  cross-line  on  Fifty-second  avenue, 
running  from  Twelfth  street  to  Twenty-fifth 
street,  in  Chicago,  and  one  on  Harlem  or 
Seventy-second  avenue,  running  from  Twenty- 
second  street  north  into  Forest  Park,  making 
the  total  mileage  operated  about  12^  miles. 
It  is  a  double-track  line,  except  the  track 
north  of  Twenty-second  street  on  Harlem  ave- 
nue, the  total  single-track  mileage  being 
24.706  miles.  The  company  was  organized 
under  the  general  Railroad  act  about  twenty 
years  ago  and  owns  a  large  portion  of  its 
right  of  way  in  its  own  right  that  is  not 
located  in  any  public  street.  No  freight  is 
carried  on  the  LaG range  line.  The  cars  are 
of  suburban  or  inter  urban  type,  carrying 
only  [559]  passengers  and  their  hand  bag- 
gage. There  are  no  depots  on  the  line.  There 
are  waiting  stations  or  shelters  at  different 
points  along  the  line  but  no  agents  are  sta- 
tioned at  them.  Tickets  are  sold  on  the 
cars  and  sometimes  by  merchants  in  towns 
along  the  line  as  an  accommodation  to  their 
customers. 

The  Chicago  and  West  Towns  Railway  Com- 
pany was  organized  under  the  Street  Rail- 
ways act.  It  was  formerly  the  County  Trac- 
tion Company,  and  took  over  certain  lines 
outside  of  the  city  of  Chicago  in  the  so-called 
"traction  settlement,"  and  is  operating  west 
and  northwest  of  the  city  of  Chicago  with  a 
mileage  of  approximately  47  miles  and  has 
a  single-track  mileage  of  approximately  72 
miles,  running  within  the  city  of  Berwyn,  the 
town  of  Cicero  and  the  Tillages  of  Lyons,  Riv- 
erside, Forest  Park,  Oak  Park,  River  Forest 
and  Maywood. 

Prior  to  December  30,  1913,  both  of  said 
lines  had  established  a  fiat  rate  of  five  cents 
and  exchanged  transfers,  and  that  rate  had 
been  charged  from  Chicago  to  LaGrange  and 
intermediate  points.  By  agreement  both  lines 
were  operated  under  the  same  management, 
— t.  e.,  they  were  managed  from  the  same 
office  by  the  same  office  help,  but  two  sets 
of  books  were  kept.  Each  line  was  operated 
by  its  own  force  and  paid  its  own  operatives 
and  the  expense  of  operation  and  the  upkeep 
of  its  lines.  On  December  30,  1013,  the  said 
lines  made  an  increase  in  their  rates  which 
became  eflfective  December  31,  1913,  and  in 
January,  1914,  in  accordance  with  section 
33  of  the  Public  Utilities  act,  they  filed  with 
the  Public  Utilities  Commission  their  sched- 
ules showing  all  their  rates  and  other  charges 
and  classifications  then  in  force  by  them,  and 
the  schedules  so  filed  contained  the  same  in- 
creased rates  and  charges  iu  effect  December 
31,  1913,  and  those  rates  have  been  charged 
and  were  being  charged  by  said  lines  from 
said  date  and  up  to  October,  1914.     On  the 


STATE  PUBLIC  UTILITIES  COM.  v.  CHICAGO,  ETC.  R.  CO. 

275   III.   555. 


53 


third  day  of  March,  1914,  two  affidavits  were 
filed  before  the  Public  Utilities  Commission, 
—one  bj  [560]  George  W.  McGhee  and  the 
other  by  C.  H.  Greer, — setting  up,  in  sub- 
stance, that  on  the  29th  day  of  March,  1014, 
they  boarded  the  cars  of  the  Chicago  and 
W^'est  Towns  Railway  Company  at  Brookfield, 
Illinois,  and  tendered  five  cents  for  a  con- 
tinuous ride  to  Chicago, — the  old  rate  in 
force  July  1,  1913, — which  fare  was  regis- 
tered, ajQd  for  failure  to  pay  the  further  in- 
creased charges  on  demand  they  were  put 
off  its  car  after  they  had  ridden  the  distance 
covered  by  the  five  cents  paid,  under  the  new 
rate.  On  March  26,  1914,  the  parties  to 
said  affidavits  and  others  as  a  committee 
wrote  the  commission  a  letter  from  Chicago, 
stating,  in  substance,  that  they  were  a  com- 
mittee appointed  to  ask  immediate  relief 
against  said  increase  of  rates  by  an  order 
from  the  commission  commanding  the  said 
utility  companies  to  immediately  discontinue 
said  advance  rate  and  return  to  their  rates 
of  July  1,  1913.  The  said  commission  on 
March  27,  1914,  entered  what  is  called  in 
this  record  a  general  order,  which  recites,  in 
substance,  that  the  commission  holds  that 
any  changes  made  by  a  public  utility  in  its 
rates,  charges  and  classifications  for  service 
since  July  1,  1913,  whereby  the  rates  and 
charges  exceed  those  in  effect  on  said  date, 
are  all  illegal  unless  the  same  have  been 
consented  to  by  the  commission,  and  if  any 
changes  of  rates  are  deemed  necessary,  appli- 
cation should  first  be  made  to  the  commission 
for  its  consent  to  make  such  changes ;  that  in 
case  any  public  utility  has  made  such  a 
change  in  rates  it  is  ordered  and  directed  to 
return  to  the  rates  and  charges  of  July  1, 
1913,  and  to  continue  the  same  in  force  until 
the  commission  has  given  its  consent  to 
change  the  same;  that  when  a  public  utility 
desires  to  change  its  schedule  of  rates  it  shall 
file  its  application  for  such  change,  with  a 
showing  of  the  proposed  rates  and  charges, 
and  that  where  the  rates  and  charges  of  the 
public  utility  in  effect  on  July  1,  1913,  are 
discriminatory,  such  utility  must  forthwith 
apply  for  consent  to  change  its  schedule  of 
rates  so  as  to  comply  with  the  law  against 
discrimination  in  rates.  No  notice  of  said 
order  was  given  [561]  to  appellants  by  the 
commiasion  until  after  the  proceedings  before 
the  commission  hereinafter  mentioned. 

On  April  15,  1914,  a  petition  was  filed  by 
the  relators,  Harley  B.  Mitchell  and  others, 
residents  of  LaGrange  and  Brookfield,  before 
the  commission,  asking  for  a  hearing  in  re- 
gard to  the  violation  of  said  order  of  March 
27,  1914,  by  the  Suburban  Railroad  Company 
and  the  Chicago  and  West  Towns  Railway 
Company  in  charging  excessive  rates  or  rates 
in  excess  of  those  charged  by  said  companies 
July  1,  1913,  and  setting  forth  in  their  peti- 


tion certain  charges  that  said  lines  were  mak- 
ing in  excess  of  those  charged  July  1,  1913. 
Their  prayer  in  said  petition  was  that  the 
commission  enter  an  order  directing  said 
companies  to  return  to  the  rates  and  charges 
on  said  lines  of  July  1,  1913,  pending  a  hear- 
ing on  their  petition,  and  to  show  cause  why 
they  should  not  be  punished  for  the  violation 
of  said  order  of  March  27,  1914.  A  petition 
was  also  filed  by  £mil  G.  Schmidt,  receiver  of 
the  Suburban  Railroad  Company,  asking  the 
commission  that  the  schedules  of  joint  rates 
filed  by  the  Chicago  and  West  Towns  Rail- 
way Company  and  the  Suburban  Railroad 
Company  with  the  commission  in  January, 
1914,  being  the  same  rates  put  in  force  by 
said  companies  December  31,  1913,  by  an 
order  'of  the  commission,  be  approved  as  just, 
reasonable  and  lawful.  The  petition  set  forth 
the  rates,  and  averred  that  on  and  prior  to 
July  1,  1913,  the  Suburban  railroad  was  oper- 
ated upon  a  five-cent  fare  but  always  at  a 
loss,  and  had  been  operated  at  a  loss  up  to 
January,  1914.  Both  petitions  were  consoli- 
dated for  a  hearing  before  the  commission 
and  the  evidence  was  heard  thereon.  The 
commission  entered  what  it  termed  a  prelimi- 
nary order  on  October  15,  1914,  directing  ap- 
pellants to  return  to  the  fai*es  in  effect  on 
July  1,  1913,  "until  such  time  as  this  com- 
mission may  determine  and  fix  the  just  and 
reasonable  rates  and  fares,  based  upon  the 
fair  value  of  the  property"  of  such  companies. 
It  further  ordered  that  said  companies  file 
with  the  commission  a  correct  and  complete 
[662]  inventory  of  their  property  by  January 
15,  1915.  A  petition  for  rehearing  by  said 
companies  was  overruled  by  the  commission. 
On  appeal  by  said  companies  to  the  circuit 
court  of  Sangamon  county  the  order  of  the 
commission  was  sustained  and  affirmed,  and 
said  companies  have  prosecuted  an  appeal  to 
this  court. 

In  addition  to  the  facts  already  recited  in 
this  opinion,  the  evidence  for  appellants  estab- 
lished, without  contradiction,  that  the  Subur- 
ban Railroad  Company  had  been  operated 
for  many  years  by  a  receiver  appointed  by  the 
circuit  court  of  Cook  county  and  had  been 
operated  at  a  loss  up  to  January,  1914.  The 
company  was  capitalized  at  $1,250,000.  Its 
bonded  indebtedness  is  a  like  amount,  and 
during  the  receivership  receiver's  certificates 
for  maintenance  and  cost  of  operation  had 
been  issued  to  the  amount  of  $379,821.19. 
The  annual  deficit  on  receiver's  certificates 
was  about  $15,000.  No  dividends  had  been 
paid,  no  interests  has  been  paid  on  the  bonded 
indebtedness  and  no  expenses  for  the  receiver 
were  included  as  part  of  such  deficit.  The 
gross  income  of  the  company  for  the  two  years 
prior  to  January  1,  1914,  was  $216,772.10. 
Its  operating  expenses  were  $181,902.43.  Its 
interest  on  bonded  indebtedness  was  $125,000 
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and  on  receiver's  certificates  $45,578.54,  and 
its  taxes  aggregated  $18,515.20,  showing  a 
total  deficit  of  $164,224.07. 

The  new  rates  between  LaGrange  and  points 
east  of  Riverside  were:  Cash  fare  10  cents; 
10-ride  bearer  ticket  90  cents;  25-ride  bearer 
ticket  $2;  60-ride  individual  commutation 
ticket,  good  for  person  named  during  the 
month  stamped,  $3.  Between  Brookfield  and 
points  east  of  Riverside:  Cash  fare  7  cents; 
25-ride  bearer  ticket  $1.50;  60-ride  individual 
commutation  ticket,  good  for  month  stamped, 
$3. 

The  first  five-cent  fare  limit  covers  all  regu- 
lar stops  from  LaGrange  to  and  including 
Riverside.  From  the  west  limits  of  Riverside 
and  intermediate  points  to  all  regular  stops 
on  lines  east  and  north  the  fare  is  a  five-cent 
rate.  For  a  [563]  ten-cent  fare  a  passenger 
can  ride  from  LaGrange  to  all  points  cast  on 
the  Suburban  railroad,  or  he  can  receive  a 
transfer  and  for  the  same  fare  travel  to  any 
point  on  the  Chicago  and  West  Towns  rail- 
way, thereby  traveling  as  far  as  ten  or  fifteen 
miles  for  ten  cents.  By  buying  a  25-ride  or 
a  10-ride  bearer  ticket  he  gets  the  same  serv- 
ice for  eight  or  ten  cents,  and  by  buying  a 
60-ride  commutation  ticket  and  riding  it  all 
out  in  the  month  stamped  it  only  costs  him 
five  cents  per  trip  for  the  same  service.  The 
evidence  further  showed  that  the  increased 
rates  for  January,  February  and  March,  1914, 
over  the  corresponding  months  of  January, 
February  and  March,  1913,  were  respectively, 
$1374.08,  $999.98  and  $1256.31.  For  the  six 
months  ending  June  30,  1914,  the  gross  in- 
come of  the  Suburban  Railroad  Company  to- 
taled $55,196.46;  operating  expenses,  $39,- 
764.45;  interest  on  bonded  debt,  $31,249.98; 
interest  on  receiver's  certificates,  $11,394.60; 
taxes,  $3464.16;  and  the  net  loss  or  deficit 
totaled  $30,676.73.  Tlie  average  revenue  per 
passenger  for  cash  fares  was  .058  and  a  small 
fraction  over, — i.  c,  an  increase  of  slightly 
over  eight  mills  per  fare.  The  only  competent 
evidence  offered  by  the  relators  against  the 
showing  by  the  receiver  for  the  Suburban 
Railroad  Company  is,  that  the  old  five-cent 
flat  rate  had  existed  on  the  lines  of  that  com- 
pany since  1896, — the  year  the  Suburban  rail- 
road was  built, — and  up  to  December  31,  1913. 

The  Public  Utilities  act  was  intended  as 
an  effective  means  of  preventing  unjust  dis- 
criminations, undue  preferences  and  extor- 
tionate rates  and  charges  by  public  utilities. 
In  order  to  make  the  act  effective  for  the  pur- 
poses for  which  it  was  enacted  it  provided 
for  the  creation  and  organization  of  the  Pub- 
lic Utilities  Commission,  whose  first  power 
and  duty  under  the  act  was  to  establish  just, 
reasonable  and  uniform  rates  and  charges  and 
rules  and  practices  by  public  utilities.  Un- 
der the  petitions  in  this  case  its  first  duty  was 
to  determine  and  decl^ire  what  were  reasonable 


and  just  rates  to  be  charged  passengers  rid- 
ing on  the  cars  on  appellants'  [564]  lines. 
Incidentally,  in  the  discharge  of  that  duty 
the  commission  would  necessarily  have  settled 
the  question  whether  or  not  the  new  rates 
were  just  and  reasonable  and  whether  or  not 
appellants  should  be  permitted  to  collect  the 
new  rates  charged.  It  had  no  jurisdiction 
or  power  to  order  appellants  to  charge  and 
collect  any  other  than  just  and  reasonable 
rates,  and  to  do  so  would  be  to  defeat  the 
very  object  for  which  the  statute  was  created. 
The  commission  by  its  order  in  this  case  clear- 
Iv  sets  forth  that  it  could  not  determine,  un- 
der  the  evidence  offered,  what  is  a  just  and 
reasonable  rate  until  further  evidence  is  in- 
troduced, and  it  continued  the  case  for  fur- 
ther evidence  without  finally  disposing  of 
the  case.  Tliis  order  it  had  the  right  and 
power  to  make,  but  it  did  not  have  the  right 
or  power  to  make  the  order  of  March  15, 
1914,  or  the  one  of  October  15,  1914,  ordering 
appellants  to  return  to  the  schedules  of  rates 
of  July  1,  1913,  before  or  pending  the  de- 
termining of  the  issues  in  this  case.  The 
order  appealed  from  is  to  be  considered  as 
though  it  had  been  made  on  the  first  day  of 
the  hearing  and  before  evidence  heard,  as  it 
is  not  based  upon  any  finding  by  the  commis- 
sion on  the  evidence  and  as  the  case  is  still 
pending  for  the  settlement  of  the  question 
whether  or  not  the  published  schedules  of 
rates  by  appellants  are  just  and  reasonable. 
Section  32  of  the  Public  Utilities  act 
(Hurd's  Stat.  1916,  p.  2028)  provides  that 
all  rates  and  charges  made,  demanded  or 
received  by  any  public  utility,  or  by  any 
two  or  more  public  utilities,  for  any  ser%*ice 
rendered  or  to  be  rendered,  shall  be  just 
and  reasonable,  and  that  every  unjust  or 
unreasonable  charge  made,  demanded  or  re- 
ceived for  such  service  is  thereby  prohibited 
and  declared  unlawful.  Section  33  of  said 
act  provides  that  every  public  utility  shall 
file  with  the  commission,  and  shall  print  and 
keep  open  to  public  inspection,  schedules  show- 
ing all  rates  and  other  charges  and  classi- 
fications which  are  in  force  at  the  time  for 
any  service  performed  by  it  wholly  or  partly 
within  [565]  this  State;  that  such  rates  and 
charges  and  classifications  shall  not,  without 
the  consent  of  the  commission,  exceed  those 
in  effect  on  July  1,  1913,  but  that  nothing 
in  that  section  shall  prevent  the  commission 
from  approving  or  fixing  rates  and  charges 
in  excess  of  or  less  than  those  shown  by  said 
schedule.  Section  35  provides  that  no  service 
shall  be  rendered  by  any  public  utility  until 
such  schedules  are  filed,  except  in  cases  of 
emergency.  Section  37  provides  that  no  pub- 
lic utility  shall  charge  or  collect  any  greater 
or  less  or  different  compensation  for  any 
service  rendered  or  to  be  rendered  than  is 
specified  in  its  schedules  on  file,  "except  as 
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provided  in  section  35"  (should  read,  "except 
as  provided  in  section  36,")  nor  shall  any 
public  utility  refund  or  remit,' directly  or  in- 
directly, any  portion  of  the  rates  specified  in 
said  schedules.  Section  36  provides  that  no 
change  shall  be  made  by  any  public  utility 
in  any  rate  mentioned  in  such  schedules  un- 
less the  commission  so  orders,  and  further 
provides  that  no  change  shall  be  made  with- 
out good  cause  shown  and  a  finding  that  such 
increase  is  justified.  This  section  also  pro- 
vides that  pending  such  a  hearing  for  a 
change  in  the  schedules  of  rates  such  pro- 
posed change  shall  not  go  into  effect;  but 
that  provision  is  not  applicable  to  the  first 
schedules  filed, — i.  «.,  there  is  no  provision 
that  the  original  schedules  shall  not  go  into 
effect  pending  a  hearing  thereon  before  the 
commission  but  the  provisions  are  expressly 
to  the  contrary.  Section  41  provides  that 
whenever  the  commission,  after  a  hearing  had 
upon  its  own  motion  or  on  complaint,  shall 
find  that  the  rates  or  other  charges  or  classi- 
fications  in  such  schedules  are  unjust  or  un- 
reasonable, discriminatory  or  preferential,  or 
in  anywise  unlawful  or  insufficient,  it  shall 
determine  the  just  and  reasonable  and  suffi- 
cient rate  and  shall  fix  the  same  by  its  order. 
No  authority  is  given  the  commission  any- 
where in  the  statute  to  change  the  rates  named 
in  the  original  schedules  filed  except  on  evi- 
dence heard.  Section  68  provides  for  an  ap- 
peal to  the  circuit  court  of  Sangamon  count^*^ 
from  any  order  [566]  or  decision  of  the  com- 
mission made  after  a  final  hearing,  or  after 
a  hearing  or  refusal  of  a  hearing  upon  any 
rule,  regulation,  order  or  decision  which  the 
commission  is  authorized  to  make  without  a 
hearing,  and  on  the  appeal  the  evidence  be- 
fore the  commission  is  to  be  preserved  and 
certified  and  no  other  evidence  is  to  be  con- 
sidered on  appeal.  By  section  69  appeals 
from  all  final  orders  of  the  circuit  court  of 
Sangamon  county  may  be  prosecuted  to  this 
court.  The  order  appealed  from  in  this  case 
is  not  based  upon  any  evidence  and  finding 
in  the  record  by  the  commission,  and  the 
commission  was  without  authority  to  make 
such  an  order  except  upon  a  full  hearing  and 
a  finding  upon  the  evidence  that  the  old  rate 
of  July  1,  1913,  is  a  just  and  reasonable  rate. 
It  is  argued  that  appellants  violated  the  stat- 
ute by  including  in  their  schedules  and  in 
charging  and  collecting  rates  in  excess  of 
those  of  July  1,  1913,  without  first  getting 
consent  of  the  commission.  The  act  in  ques- 
tion, by  express  provisions  of  section  86,  was 
not  to  take  effect  until  January  1^  1914.  The 
commission  had  no  right  or  power  to  act  and 
had  no  legal  existence  before  the  act  took 
effect.  After  the  act  took  effect  no  service 
could  be  rendered  by  appellants  until  their 
schedules  were  filed.  It  was  therefore  con- 
templated  that  the   schedules   should  be  on 


file  January  1,  1914,  when  the  act  took  effect, 
and  that  the  consent  of  the  commission  to 
charge  a  rate  in  excess  of  the  rate  of  July 
1,1013,  should  be  obtained  after  such  exces- 
sive charge,  if  any,  was  included  in  the  origi- 
nal schedules  and  after  a  hearing.  The  act 
does  not  require  that  the  original  schedules 
filed  should  contain  the  rate  of  July  1,  1913, 
but  provides  that  the  rates  in  force  when 
the  schedules  are  made  are  to  be  included  in 
such  schedules.  Section  72  of  the  act  pro- 
vides that  when  complaint  has  been  made 
to  the  commission  concerning  any  rate,  and 
the  commission  has  found,  after  a  hearing, 
that  a  public  utility  has  charged  an  excessive 
or  unjustly  discriminatory  amount  for  any 
service,  the  commission  may  order  [567]  that 
the  public  utility  make  due  reparation  to 
the  complainants  therefor,  with  legal  interest 
from  the  date  of  payment  of  the  illegal  charge. 
Tlie  statute  thus  affords  a  remedy  against 
the  continuation  of  excessive  or  unjustly  dis- 
criminatory rates  by  establishing  just  and 
rea.sonable  ones  through  the  commission  and 
at  the  same  time  empowers  it  to  compel 
reparation  for  overcharges.  Were  the  public 
utilities  required,  in  the  first  instance,  to 
publish  and  collect  the  rates  of  July  1,  1913, 
until  the  commission  determined  whether  or 
not  they  were  just  and  reasonable  and  suffi- 
cient, they  might  be  compelled  to  put  in  force 
confiscatory  rates  without  any  remedy  to 
secure  for  themselves,  pending  the  investi- 
gation by  the  commission,  the  just  and  rea- 
sonable rates  the  statute  intended  they  should 
charge  and  receive. 

Appellees  are  in  error,  also,  in  their  con- 
tention that  the  act  of  appellants  in  putting 
in  force  the  schedules  of  rates  fixed  by  them 
on  December  30,  1913,  and  in  force  Decem- 
ber 31,  1913,  was  a  violation  of  the  Public 
Utilities  act.  That  act  was  not  in  force  at 
that  time.  If  the  rates  by  them  then  estab- 
lished were  reasonable  and  just  and  not  ex- 
tortionate or  discriminatory  they  had  a  right 
to  charge  and  collect  the  same  under  the 
law  then  in  force,  and  the  statute  in  question 
had  no  application  at  that  time  to  su'.*h  rates. 
Whether  or  not  the  same  rates  were  just  and 
reasonable  charges  on  and  after  January  1, 
1914,  is  a  question  to  be  settled  by  the  com- 
mission after  a  hearing,  and  until  such  ques- 
tion is  decided  by  the  commission,  after  a 
full  hearing,  it  has  no  jurisdiction  or  power 
to  order  appellants  to  collect  the  rates  of 
July  1,  1913,  which  they  insist  are  confisca- 
tory. Wli ether  or  not  such  rates  are,  in 
fact,  confiscatory,  or  were  shown  to  be  such 
under  the  evidence  taken,  are  questions  to 
be  decided  by  the  commission,  and  we  do  not 
wish  to  be  understood  as  expressing  or  in- 
timating any  opinion  as  to  how  those  ques- 
tions snould  be  decided.  We  simply  hold 
that  if  the  rates  are  held  to  be  configcatory 
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they  are  not  just  and  reasonable  rates,  and 
tliat  appellants  ought  not  and  [568]  cannot 
be  legally  required  to  return  to  such  rates 
or  to  charge  and  collect  such  rates  for  any 
period  of  time  before  the  question  is  settled 
as  to  whether  or  not  they  are  just  and  rea- 
sonable. The  commission  has  a  right,  how- 
ever, to  demand  any  further  evidence  bearing 
upon  the  question  at  issue.  It  has  a  right 
to  consider  all  contracts  and  arrangements 
between  appellants  as  to  the  division  of  the 
rates  collected  and  as  to  all  other  matters 
bearing  on  the  questions  in  issue,  and  is  also 
entitled  to  any  and  all  evidence  as  to  how  the 
rates  collected  affect  the  Chicago  and  West 
Towns  Railway  Company.  Tlie  rates  collect- 
ed may  be  reasonable  and  just  and  sufficient 
as  to  one  of  the  appellants  and  unreasonable 
and  unjust  and  insufficient  as  to  the  other. 
The  burden  is  on  appellants  to  show  the  rates 
are  reasonable  and  just  and  not  excessive, 
and  if  shown  to  be  confiscatory  as  to  one  and 
excessive  as  to  the  other  the  commission  has 
the  right  and  power  to  so  adjust  and  appor- 
tion the  joint  rates  as  to  make  them  just 
and  reasonable  and  sufficient  to  be  reasonably 
remunerative  to  both  appellants.  A  rate  that 
is  confiscatory  or  insufficient  to  pay  costs  of 
the  traffic  and  other  proper  outlays  for  taxes, 
etc.,  and  to  return  to  the  carrier  a  reason- 
able profit  on  the  investment,  infringes  upon 
the  constitutional  rights  of  the  carrier  by 
depriving  it  of  property  without  due  process 
of  law  and  is  void,  whether  fixed  by  the  stat- 
ute itself  or  by  the  commission.  Chicago, 
etc.  R.  Co.  V.  State  Public  Utilities  Commis- 
sion, 268  111.  49,  108  X.   E.  729. 

It  is  argued  by  appellants  that  it  is  beyond 
the  power  of  the  commission  to  interfere  with 
a  railroad  organized  under  the  Railroad  act 
in  the  fixing  of  its  passenger  rates  so  long 
as  it  does  not  discriminate.  The  basis  of  this 
contention  is  that  the  legislature,  in  pursu- 
ance of  section  12  of  article  11  of  the  con- 
stitution of  1870,  passed  the  Maximum  Fare 
law  of  1907  fixing  the  reasonable  maximum 
fare  at  two  cents  a  mile,  and  that  the  fixing 
of  a  reasonable  maximum  rate  by  the  legisla- 
ture was,  in  effect,  the  fixing  of  a  [569]  rea- 
sonable rate  under  the  direction  of  the  con- 
stitution, and  that  such  reasonable  rate  can- 
not be  fixed  or  changed  except  by  a  direct 
act  of  the  legislature.  We  are  not  able  to 
sustain  this  contention  upon  any  authority 
or  reason.  No  authority  is  cited  in  support 
thereof.  Said  act  of  1907  was  especially  saved 
from  repeal  by  section  41  of  the  Public  Utili- 
ties act.  The  plain  meaning  of  a  reasonable 
maxim lun  rate,  as  used  in  the  act  of  1907 
and  as  used  in  said  section  of  the  constitution, 
simply  a  reasonable  limit  beyond  which  the 
railroads  cannot  go  in  fixing  their  rates,  and 
by  section  41  aforesaid  the  commission  can- 
not go  beyond  or  higher  than  that  rate  in 


fixing  a  just  and  reasonable  rate.  The  com- 
mission is  explicitly  authorized  to  fix  a  rate 
lower  than  the  two  cents  per  mile  if  the 
evidence  shows  that  a  lower  rate  is  just  and 
reasonable  and  sufficient,  and  such  provision 
is  not  in  violation  of  said  section  of  the  con- 
stitution. 

As  defined  in  section  10  of  the  Public  Utili- 
ties act  appellants  are  public  utilities, — i.  e., 
they  fall  within  the  designation  of  corpora- 
tions or  receivers  appointed  by  any  court 
that  ^'own,  control,  operate  or  manage,  within 
the  State,  directly  or  indirectly  for  public 
use,  any  plant,  equipment  or  property  used 
or  to  be  used  for  or  in  connection  with  the 
transportation  of  persons.''  The  definitions 
of  the  terms  "railroad"  and  "street  railroad" 
found  in  section  10  of  said  act  are  employed 
for  the  simple  purpose  of  showing  what  the 
legislature  included  by  the  use  of  those  terms 
in  that  act.  They  do  not  purport  to  change 
or  to  modify  in  any  way  the  meaning  of 
those  terms  as  used  in  other  statutes  or  in 
the  constitution.  *Vhe  legislature  may  in  any 
act  define  terms  specifically  for  that  act,  and 
such  definitions  are  not  prohibited  by  any 
constitutional  provisions  simply  because  they 
are  not  the  same  definitions  of  the  same  terms 
used  in  other  statutes  or  provisions  of  the 
constitution.  Such  differences  or  changes  in 
definitions,  merely,  in  any  new  act  have  no 
tendency  or  purpose  of  changing  or  over- 
turning [570]  or  violating  any  constitutional 
provisions  or  statutes  defining  the  same  terms 
in  different  language. 

Tlie  Public  Utilities  act  does  not  violate 
section  4  of  article  11  of  our  constitution. 
That  provision  is  simply  a  limitation  of  the 
general  powers  of  the  legislature,  and  in  one 
particular,  only.  It  provides,  in  substance, 
that  the  legislature  may  not  grant  the  right 
to  construct  and  operate  a  street  railroad 
within  a  municipality  without  requiring  the 
consent  of  the  local  authorities  having  con- 
trol of  the  streets  or  highways  proposed  to 
be  occupied.  That  section  of  the  constitu- 
tion does  not,  by  implication  or  otherwise, 
attempt  to  divest  the  State  of  its  paramount 
authority  and  control  of  streets  and  high- 
ways. (Chicago,  etc.  Traction  Co.  v.  Illinois 
Cent.  R.  Co.  246  111.  146,  92  N.  E.  583.) 
It  is  equally  clear  that  that  section  of  the 
constitution  does  not  deprive  the  legislature 
of  its  power  to  fix  rates  for  such  companies. 
Section  34  of  article  4  of  the  constitution 
has  no  bearing  whatever  on  the  question  of 
the  authority  or  power  of  the  State  to  fix 
rates  for  a  street  railway.  That  section  spe- 
cifically provides  that  nothing  therein  con- 
tained shall  be  construed  to  repeal,  amend  or 
affect  section  4  of  article  11  of  the  constitu- 
tion. 

Section  81  of  article  6  of  the  Public  Utili- 
ties act  is  not  involved  in  the  case.    It  is  not 
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in  contravention  of  section  13  of  article  4  of 
the  constitution.  The  Public  Utilities  act  is 
a  complete  act  of  the  legislature  on  the  sub- 
ject with  which  it  deals  and  not  an  amend- 
ment of  any  other  act.  People  v.  Knopf,  183 
111.  410,  56  N.  E.  155;  Union  School-Dist.  v. 
New  Union  School-Dist.  135  111.  464,  28  N. 
E.  49. 

Appellants'  contention  that  the  act  is  in- 
valid because  the  procedure  provided  by  arti- 
cle 5  is  not  according  to  the  course  of  the 
common  law  or  of  the  constitutions.  State 
and  Federal,  cannot  be  sustained.  The  hear- 
ing in  this  case  is  to  be  had  before  an  or- 
ganized tribunal.  Appellants  are  entitled  to 
be  present  and  to  contest  the  facts  on  the 
merits.  The  constitutional  requirements  of 
the  due  process  clause  [571]  are  complied 
with  if  the  person  affected  has  sufficient 
notice  and  adequate  opportunity  to  be  heard. 
Louisville,  etc.  R.  Co.  v.  Schmidt,  177  U.  S. 
230,  20  S.  Ct.  620,  44  U.  S.   (L.  ed.)   747. 

It  is  insisted  that  inasmuch  as  the  findings 
and  conclusions  of  the  commission  on  ques- 
tions of  fact  are  prima  facie  true  on  appeal, 
and  that  no  rule,  regulation  or  order  of  the 
commission  shall  be  set  aside  unless  it  clearly 
appears  that  the  findings  of  the  commission 
were  against  the  manifest  weight  of  the  evi- 
dence produced  before  the  commission,  two 
different  rules  of  evidence  are  provided  which 
amount  to  taking  property  without  due  proc- 
ess of  law.  In  regard  to  a  similar  objection 
raised  to  a  like  provision  in  section  16  of 
the  Inter-State  Commerce  act  the  Supreme 
Court  of  the  United  States,  in  Meeker  y. 
Lehigh  Valley  R.  Co.  236  U.  S.  412,  Ann. 
Cas.  1916B  691,  35  S.  Ct.  328,  59  U.  S.  (L. 
ed.)  644,  said:  "This  provision  only  estab- 
lishes a  rebuttable  presumption.  It  cuts  off 
no  defense,  interposes  no  obstacles  to  a  full 
contestation  of  all  the  issues  and  takes  no 
question  of  fact  from  either  court  or  jury. 
At  most,  therefore,  it  is  merely  a  rule  of 
evidence.  It  does  not  abridge  the  right  of 
trial  by  jury  nor  take  away  any  of  its  inci- 
dents, nor  does  it  in  anywise  work  a  denial 
of  due  process  of  law."  Statutes  making  the 
findings  of  the  commission  prima  facie  correct 
and  requiring  an  objector  to  show  by  clear 
and  satisfactory  evidence,  that  the  commis- 
sion's order  is  unjust  or  unreasonable,  have 
been  upheld  not  only  in  this  but  in  other 
jurisdictions.  Chicago,  etc.  R.  Co.  v.  Jones, 
149  111.  361,  37  N.  E.  247,  41  A.  S.  R.  278, 
24  L-R.A.  141;  Chicago,  etc.  R.  Co.  v.  Ne- 
braska State  R.  Commission,  85  Neb.  818, 
124  N.  W.  477,  26  L.R.A.(N.S.)  444;  Min- 
neapolis, etc.  R.  Co.  V.  Railroad  Commission, 
136  Wis.  146,  116  N.  W.  905,  17  L.R.A.(N.S.) 
821. 

Section  71  of  the  act,  which  restricts  the 
right  of  appellants  to  a  supersedeas  in  certain 
eases,  does  not  render  it  invalid.    While  the 
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constitution  secures  to  all  persons,  both 
natural  and  artificial,  the  right  of  an  appeal 
or  writ  of  error  in  all  civil  cases  where  the 
judgment  or  decree  is  final,  [572]  the  right 
to  have  the  same  made  a  supersedeas  is  not  a 
constitutional  right.  Bryant  v.  People,  71 
111.  32. 

Many  other  provisions  of  the  act  are  at- 
tacked by  appellants  because  they  are  sup- 
posed to  infringe  upon  some  constitutional 
right,  the  provisions  providing  penalties  for 
violating  the  act,  orders,  rules  and  regula- 
tions of  the  commission,  etc.  It  is  not  neces- 
sary or  proper  to  discuss  them  here  for  two 
reasons:  First,  such  provisions  are  not  neces- 
sary or  inseparable  parts  of  the  act  without 
which  it  would  not  have  been  passed,  there- 
fore they  may  be  eliminated  entirely  and  the 
remainder  of  the  statute  be  treated  aa  valid, 
as  the  remainder  of  the  act,  when  considered 
alone,  is  valid  and  capable  of  being  carried 
out.  (Willcox  V.  Consolidated  Gaa  Co.  212 
U.  S.  19,  15  Ann.  Cas.  1024,  29  S.  Ct.  192,  53 
U.  S.  (L.  ed.)  382,  48  L.R.A.(N.S.)  1134; 
Reagan  v.  Farmers'  L.  etc.  Co.  154  U.  S.  362, 
14  S.  Ct.  1047,  38  U.  S.  (L.  ed.)  1014.) 
Second,  appellants  are  not  aggrieved  by  the 
parts  of  the  act  that  they  insist  are  void. 
Courts  will  not  listen  to  a  party  who  com- 
plains of  a  grievance  which  is  not  his.  Inter- 
state Commerce  Commission  v.  Chicago,  etc. 
R.  Co.  218  U.  S.  88,  30  S.  Ct.  651,  64  U.  S. 
(L.  ed.)    946. 

The  power  of  the  State  to  regulate  the  fares 
and  freights  which  may  be  charged  and  col- 
lected by  railroads  and  other  carriers  cannot 
be  successfully  questioned,  and  this  regula- 
tion may  be  carried  on  by  means  of  a  com- 
mission. Such  a  commission  is  merely  an 
administrative  body  created  by  the  State  for 
carrying  into  effect  the  will  of  the  State  as 
expressed  by  its  legislature.  Reagan  v.  Farm- 
ers' L.  etc.  Trust  Co.  supra. 

For  the  reasons  above  given,  the  judgment 
of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  directions  to  set  aside  the 
order  of  the  commission  and  to  direct  it  to 
further  proceed  with  this  case  in  accordance 
with  the  views  herein  expressed. 

Reversed  a^d  remanded,  with  directions. 
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Introductory. 


It  is  the  purpose  of  this  note  to  review  the 
recent  cases  passing  on  the  validity  of  a  stat- 
ute conferring  on  a  commission  the  power  to 
fix  rates  for  public  service  corporations.  The 
earlier  cases  on  this  question  are  collected  in 
the  notes  to  Saratoga  Springs  v.  Saratoga 
Gas,  etc.  Co.  14  Ann.  Cas.  606,  and  San  Diego 
Water  Co.  v.  San  Diego,  62  Am.  St.  Rep.  261. 

Generally, 

Statutes  conferring  on  commissions  the 
power  to  fix  the  rates  which  may  be  charged 
by  public  service  corporations  are  uniformly 
upheld.  Georgia  R.  etc.  Co.  v.  Smith,  128 
U.  S.  174,  9  S.  Ct.  47,  32  U.  S.  (L.  ed.)  377, 
affinning  70  Ga.  694;  Louisville,  etc.  R.  Co. 
V.  Interstate  Commerce  Commission,  184  Fed. 
118;  Chapman,  etc.  Lumber  Co.  v.  Jonesboro, 
etc.  R.  Co.  97  Ark.  300,  133  S.  W.  1119; 
Consumers'  League  v.  Colorado,  etc.  R.  Co. 
53  Colo.  54,  Ann.  Cas.  1914A  1158,  125  Pac. 
577;  Union  Dry  Goods  Co.  v.  Georgia  Public 
Service  Corp.  142  Ga.  841,  83  S.  E.  946,  L.R.A. 
1916E  328,  followed  in  Christophulus  v. 
Georgia  Public  Service  Corp.  142  Ga.  848,  83 
S.  £.  1093 ;  Southern  Indiana  R.  Co.  v.  Rail< 
road  Commission,  172  Ind.  113,  87  X.  E. 
966;  Yeatman  v.  Towers,  126  Md.  513,  95 
Atl.  158;  People  v.  Willcox,  194  N.  Y.  383, 
87  X.  E.  517;  State  v.  Superior  Ct.  67  Wash. 
37,  Ann.  Cas.  1913D  78,  120  Pac.  861,  L.R.A. 
1915C  287;  United  Fuel  Gas  Co.  v.  Public 
Service  Commission,  73  W.  Va.  571,  80  S. 
E.  931;  State  v.  Baltimore,  etc.  R.  Co.  (\V. 
Va.)  85  S.  E.  714;  Minneapolis,  etc.  R.  Co. 
V.  Railroad  Commission^  136  Wis.  146,  116 
N.  W.  905,  17  L.R.A.(X.S.)  821.  And  see 
the  reported  case.  See  also  Railroad  Commis- 
sion v.  Central  of  Georgia  R.  Co.  170  Fed.  225, 
95  C.  C.  A.  117;  St.  Louis,  etc.  R.  Co.  v. 
State,  99  Ark.  1,  136  S.  W.  938;  State  v. 
Atlantic  Coast  Line  R.  Co.  56'Fla.  617,  47 
So.  969;  State  v.  Johnson,  61  Kan.  803,  60 
Pac.  1068,  49  L.R.A.  662.  Thus  in  Chapman, 
etc.  Lumber  Co.  v.  Jonesboro,  etc.  R.  Co. 
supra,  it  was  said:  "It  is  also  well  settled 
that  a  state  has  the  power  to  regulate  and 
establish  the  amount  of  the  charges  that  may 
be  exacted  by  railroad  companies  for  the 
transportation  of  property  within  its  own 
jurisdiction,  if  the  rate  thus  fixed  will  afford 
reasonable  compensation  for  the  services  ren- 
dered, and  what  is  done  does  not  amount  to 
a  regulation  of  foreign  or  interstate  com- 
merce.   .    .    .    And  where  the  state  may  thus 


regulate  the  commerce  wholly  within  its 
boundaries,  it  may  establish  a  board  or  com- 
mission to  which  it  can  intrust  the  power 
to  fix  rates  for  the  transportation  of  passen- 
gers and  freight  upon  railroads  wholly  with- 
in its  borders." 

In  Consumers'  League  v.  Colorado,  etc.  R. 
Co.  53  Colo.  54,  Ann.  Cas.  1914A  1158,  125 
Pac.  577,  in  discussing  the  power  of  the  gen- 
eral assembly  to  create  a  state  railroad  com- 
mission and  to  authorize  it  to  regulate  the 
rates  charged  by  common  carriers,  the  court 
said:  ''At  this  day  it  is  unnecessary  to  dis- 
cuss the  question  of  the  existence  of  the  pow- 
er of  the  general  assembly,  exercised  within 
constitutional  limits,  to  create  a  state  rail- 
road commission,  and  to  authorize  it  to  regu- 
late and  control  the  service  of  common  car- 
riers in  this  state,  and  the  rates  charged 
the  public  for  such  service.  This  must  be 
taken  as  an  established  and  acknowledged 
power  of  the  general  assembly.'' 

Delegation  of  Legislative  Tower, 

Statutes  conferring  power  on  commissions 
to  fix  rates  that  may  be  charged  by  public 
service  corporations  are  valid  although  to  a 
certain  extent  they  delegate  legislative  pow- 
ers. Louisville,  etc.  R.  Co.  v.  Siler,  186 
Fed.  176;  Tallassee  Falls  Mfg.  Co.  v.  Com- 
missioner's Ct.  158  Ala.  263,  48  So.  354; 
Kimbrell  v.  Louisville,  etc.  R.  Co.  191  Ala. 
392,  67  So.  586;  Michigan  Cent.  R.  Co.  v. 
Michigan  R.  Commission,  160  Mich.  355,  125 
N.  W.  549,  17  Detroit  L.  N.  71;  State  v.  Balti- 
more, etc.  R.  Co.  (W.  Va.)  85  S.  E.  714. 
See  also  State  v.  Atlantic  Coast  Line  R.  Co. 
56  Fla.  617,  47  So.  969;  Zuber  v.  Southern  R. 
Co.  9  Ga.  App.  539,  71  S.  E.  937;  Southern 
R.  Co.  V.  Melton,  133  Ga,  277,  65  S.  E.  665; 
Soutliern  R.  Co.  v.  Railroad  Commission,  42 
Ind.  App.  90,  83  X.  E.  721.  Thus  in  State  v. 
Baltimore,  etc.  R.  Co.  supra,  it  was  said: 
''While  it  is  conceded,  as  a  general  proposi- 
tion, that  the  making  of  railroad  rates  or 
reasonable  maximum  rates,  for  general  appli- 
cation, primarily  at  least,  i6  a  legislative 
function,  nevertheless  it  seems  to  be  now 
established  law,  by  state  and  federal  deci- 
sions, that  legislative  control  over  railways 
and  other  public  service  corporations  may, 
within  constitutional  limitations,  be  delegat- 
ed to  public  service  commissions. 
Til  ere  is  no  merit  in  the  contention  that  the 
public  service  commission  is  without  con- 
stitutional or  legislative  authority  to  exer- 
cise the  powers  specifically  conferred  upon  it 
by  the  act  of  the  legislature  creating  it.  In 
exercising  those  powers  and  functions  it  is 
not  exercising  powers  specifically  confined  to 
the  legislature,  but  those  quasi-legislative  and 
quasi-judicial,  and  administrative  in  char- 
acter, and  such  powers  as  we  held  in  United 
Fuel  Gas  Co.  v.  Public  Service  Commission^ 
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73  W.  Va.  571,  80  S.  E.  931,  the  legislature 
has  constitutional  authority  to  delegate." 

In  St.  Paul  Ass'n  of  Commerce  v.  Chicago, 
etc.  R.  Co.  (Minn.)  158  X.  W.  982,  it  was 
held  that  a  statute  empowering  a  railroad 
commission  to  unite  two  or  more  stations  or 
commercial  centers  into  a  common  rate  point 
and  to  fix  the  mileage  that  shall  govern  be- 
tween the  common  rate  points  and  the  other 
points  in  the  state,  was  not  open  to  the  ob- 
jection that  it  was  a  delegation  of  legislative 
power. 

In  State  v.  Railroad  Commission,  52  Wash. 
35,  100  Pac.  184,  it  was  held  that  a  statute 
conferring  on  a  commission  the  power  to 
fix  transportation  rates  was  not  a  violation 
of  a  constitutional  provision  requiring  the 
legislature  to  fix  rates.  To  the  same  effect 
see  Railroad  Commission  v.  Central  of  Georgia 
R.  Co.  170  Fed.  225,  95  C.  C.  A.  117.  In 
State  v.  Railroad  Commission,  supra,  the 
court  said:  ''If  the  constitution  is  to  be 
submitted  to  construction,  it  is  significant 
that,  in  connection  with  the  constitutional 
mandate  which  is  relied  upon  to  prevent  the 
delegation  of  power  to  fix  rates,  and  at  the 
end  of  the  same  section,  the  provision  is 
made  that  a  railroad  and  transportation  com- 
mission may  be  established  and  its  powers 
and  duties  fully  defined  by  law.  In  con- 
sideration of  the  fact  that  it  is  common 
knowledge  that  the  regulation  of  rates  is 
about  the  first  practical  duty  which  devolves 
upon  a  railroad  commission,  there  is  scarcely 
room  for  the  contention  that  the  framers 
of  the  constitution  intended  to  prevent  the 
legislature  from  clothing  the  railroad  com- 
mission with  power  to  exercise  this  usual 
duty.  It  has  been  well  established  that,  if 
a  state  constitution  is  silent  upon  a  subject, 
the  legislature  of  the  state  has  power  to 
establish  a  railroad  commission  with  power 
to  establish  a  schedule  of  rates  for  railroads, 
and  the  provision  of  our  constitution  was 
merely  declaratory  of  the  power  of  state  regu- 
lation." 

The  interstate  commerce  act  (Act  of  Feb.  4, 
1887,  c.  104,  §  4,  as  amended  by  Act  of  June 
18,  1910,  c.  309,  §  8,  36  Stat.  L.  547,  Fed. 
St.  Ann.  1912  Supp.  p.  115)  which  permits 
carriers  to  apply  to  the  interstate  commerce 
commission  for  authority  ''to  charge  less  for. 
longer  than  for  shorter  distances  for  the 
transportation  of  persons  or  property"  is  not 
invalid  as  a  delegation  of  legislative  power 
which  Congress  is  fncompetent  to  make. 
Intermountain  Rate  Cases,  234  U.  S.  476,  34 
S.  Ct.  986,  58  U.  S.  (L.  ed.)  1408,  reversing 
191  Fed.  856. 

Commingling  Functions  of  Different  JDe- 
jMvtments    of    State. 

Statutes  empowering  commissions  to  fix 
rates  charged  by  public  service  corporations 
are  not  invalid  as  conferring  on  one  tribunal 


legislative,  judicial  and  administrative  func- 
tions and  so  commingling  them  as  to  violate 
the  constitutional  requirement  that  the  three 
departments  of  state  shall  be  kept  separate. 
Oregon  R.  etc.  Co.  v.  Campbell,  173  Fed.  957; 
Louisville,  etc.  R.  Co.  v.  Siler,  186  Fed.  176; 
Manufacturers'  Liglit,  etc.  Co.  v.  Ott,  215 
Fed.  941 ;  State  v.  Johnson,  61  Kan.  803,  00 
Pac.  1068,  49  L.R.A.  662;  State  v.  Superior 
Ct.  67  WaAh.  37,  Ann.  Cas.  1913D  78,  120 
Pac.  861,  L.R.A.1915C  287.  See  also  South- 
ern Pac.  Co.  V.  Campbell,  230  U.  S.  637, 
33  S.  Ct.  1027,  57  U.  S.  (L.  ed.)  1610,  affii-ni- 
ing  189  Fed.  182.  Thus  in  Oregon  R.  etc.  Co. 
V.  Campbell,  supra,  it  was  said:  "We  may 
now  determine  whether  the  railroad  commis- 
sion act  transcends  the  constitutional  mandate 
of  the  state  of  Oregon  in  segregating  the 
three  departments  of  government.  The  com- 
mission is  empowered,  upon  complaint,  or 
upon  its  own  initiative,  and  upon  notice  to 
the  railroad  company,  to  proceed  to  an  inves- 
tigation as  to  whether  the  rates  charged  are 
unreasonable  or  unjust,  and,  if  found  to  be 
so,  to  thereupon  fix  and  order  substituted  for 
the  original  rates  such  rates  as  the  commis- 
sion shall  determine  to  be  reasonable  and 
just.  The  order  becomes  effective  twenty  days 
after  the  service  thereof  upon  the  company. 
The  act  makes  the  rates  and  charges  thus 
fixed  prima  facie  lawful  and  reasonable  only 
until  finally  found  otherwise  in  an  action 
instituted  as  subsequently  provided.  .  .  . 
The  legislature  can  fix  rates  upon  traffic,  but 
in  their  establishment  they  must  be  reason- 
able. If  unreasonable,  the  courts  will  declare 
them  so.  In  fixing  such  rates,  an  investiga- 
tion must  necessarily  precede  the  legislative 
action;  but  the  law  declares  that  the  legisla- 
ture may  fix  rates  through  a  functionary 
called  a  commission,  and,  when  the  commis- 
sion acts,  it  is  as  if  the  legislature  had  fixed 
the  rates.  But,  like  the  rates  established  by 
the  legislature,  if  unreasonable,  such  rates 
are  not  binding  upon  the  transportation  com- 
panies affected.  Recognizing  this  condition, 
the  act  in  question  has  provided  a  remedy 
whereby  the  rates  fixed  may  be  judicially 
determined  as  it  respects  their  reasonableness. 
The  act  of  the  commission  being  valid  prima 
facie  the  rates  fixed  become  a  law  unto  the 
carrier  until  a  competent  court  declares  them 
to  be  unreasonable.  Just  so  with  an  act  of 
the  legislature  fixing  rates,  because  no  law 
fixing  unreasonable  rates  can  bind  the  car- 
rier. I  see  no  legal  or  constitutional  objec- 
tion to  the  legislation  proceeding  in  this  way 
to  a  regulation  of  rates  and  tariffs  upon 
transportation  lines  within  the  state." 

Deprivation    of    Property    without    Due 
Process  of  Imw, 

Statutes  empowering  commissions  to  fix 
reasonable  rates  charged  by  public  service 
corporations  are  not  invalid  as  depriving  the 
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corporations  subjected  to  that  power  of  prop- 
erty without  due  process  of  law.  State  v. 
Florida  East  Coast  R.  Co.  69  Fla.  480,  68 
So.  729;  Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corp.  142  Ga.  841,  83  S.  E. 
946,  L.R.A.1916E  358,  foUowed  in  Christoph- 
ulus  V.  Georgia  Public  Service  Corp.  142 
Ga.  848,  83  S.  E.  1093;  St.  Paul  Ass'n  of 
Commerce  v.  Chicago,  etc.  R.  Co.  (Minn.) 
158  N.  W.  982.  See  also  Tallassee  Falls  Mfg. 
Co.  y.  Commissioners'  Ct.  158  Ala.  263,  48 
So.  354.  In  State  v.  Florida  East  Coast  R. 
Co.  supra,  the  court  said:  "In  conferring 
upon  the  railroad  commissioners  authority 
to  make  reasonable  and  just  rates  to  be 
charged  by  railroad  common  carriers  for  in- 
tra state  transportation,  instead  of  merely 
conferring  upon  the  commissioners  authority 
to  supervise  and  regulate  such  rates  as  may 
initially  be  fixed  by  the  carrier,  the  legisla- 
ture does  not  invade  the  constitutional  right 
of  'acquiring,  possessing  and  protecting  prop- 
erty,* nor  deprive  any  one  of  'property  with- 
out due  process  of  law.'  The  burden  of  law- 
ful regulation  is  assumed  by  the  carrier  in 
^ng&ging  in  the  public  service  of  a  common 
carrier." 

In  Tallassee  Falls  Mfg.  Co.  v.  Commission- 
ers' Ct.  158  Ala.  263,  48  So.  354,  it  appeared 
that  a  corporation  was  authorized  by  its  char- 
ter to  take  reasonable  tolls  for  the  use  of  its 
bridge.  It  was  held  that  a  statute  empower- 
ing a  commissioners'  court  to  regulate  and 
fix  the  rate  of  toll  that  might  be  charged  was 
not  invalid  as  depriving  the  corporation  of 
its  property  without  due  process  of  law  in 
the  absence  of  a  claim  that  its  right  to  take 
reasonable  tools  was  denied  or  interfered 
with. 

More  especially  is  a  statute  of  this  kind  not 
open  to  the  objection  that  it  deprives  a  cor- 
poration of  property  without  due  process 
of  law,  where  provision  is  made  by  the  statute 
for  a  hearing  by  the  commission  before  it 
may  fix  a  rate,  and  provides  for  a  review 
of  the  order  of  the  commission.  Portland  R. 
etc.  Co.  V.  Railroad  Commission,  229  U.  S. 
397,  33  S.  Ct.  820,  57  U.  S.  (L.  ed.)  1248, 
1259,  affirming  56  Ore.  468,  105  Pac.  709,  109 
Pac.  273;  Portland  R.  etc.  Co.  v.  Railroad 
Commission,  229  U.  S.  414,  33  S.  Ct.  827, 
57  U.  S.  (L.  ed.)  1259,  affirming  57  Ore.  126, 
105  Pac.  715.  In  Louisville,  etc.  R.  Co.  v. 
Siler,  186  Fed.  176,  it  was  held  that  a  statute 
conferring  on  a  commission  the  power  to  fix 
rates  is  not  invalid  as  a  deprivation  of  prop- 
erty without  due  process  of  law  because  it 
provides  no  method  for  a  judicial  review  of 
its  orders,  where  the  rate  can  be  fixed  by 
the  commission  only  after  a  notice  to  the 
railroad  affected  and  a  hearing. 

In  Manufacturers*  Light,  etc.  Co.  v.  Ott, 
215  Fed.  946,  in  answering  an  objection  that 
a  statute  conferring  power  on  a  public  sery- 


ice  commission  to  fix  rates  for  public  service 
corporations  was  void  because  no  provision 
was  made  for  notice  and  a  hearing,  the  court 
said:  "The  statute  is  not  subject  to  the  ob- 
jection that  it  attempts  to  authorize  the 
commission  to  take  property  without  due 
process  of  law  in  that  it  makes  no  provision 
for  notice  and  a  hearing  before  fixing  rates. 
The  complainants  were  entitled  to  notice  and 
a  hearing,  but  express  statutory  requirement 
for  such  notice  is  not  essential,  for  the  reason 
that  the  constitutional  requirement  that  there 
shall  be  notice  and  an  opportunity  to  be 
heard  is  a  part  of  the  law  governing  the  com- 
mission. As  the  statute  is  silent  on  the  sub- 
ject, the  presumption  is  that  the  legislature 
intended  the  commission  to  comply  with  the 
Constitution,  not  to  violate  it.  Such  com- 
missions are  under  two  laws,  namely,  the 
statute  law  of  the  state,  which  confers  upon 
them  certain  powers  over  public  service  cor- 
porations, and  the  constitutional  law  of  the 
state  and  of  the  United  States,  which  requires 
that  they  shall  exercise  the  powers  conferred 
by  statute  only  by  due  process  of  law,  that 
is,  after  giving  the  companies  due  notice 
and  opportunity  to  be  heard." 

But  the  state  cannot  empower  a  commis- 
sion to  fix  such  rates  for  a  public  service  cor- 
poration as  will  deprive  it  of  a  fair  profit, 
since  that  would  be  taking  property  without 
just  compensation  and  without  due  process 
of  law.  Southern  Indiana  R.  Co.  y.  Railroad 
Commission,  172  Ind.  113,  87  N.  E.  966.  See 
also  St.  Paul  Ass'n  of  Commerce  y.  Chicago^ 
etc.  R.  Co.  (Minn.)  168  N.  W.  982. 

Denial  of  Equal  Protection  of  Laws. 

A  statute  empowering  a  commission  to  fix 
the  rates  charged  by  public  service  corpora- 
tions is  not  invalid  as  denying  to  the  cor- 
porations affected  the  equal  protection  of  the 
laws.  Portland  R.  etc.  Co.  v.  Railroad  Com- 
mission, 229  U.  S.  397,  33  S.  Ct.  820,  57 
U.  S,  (L.  ed.)  1248,  affirming  56  Ore.  468,  106 
Pac.  709,  109  Pac.  273;  Portland  R.  etc.  Co. 
y.  Railroad  Commission,  229  U.  S.  414,  33 
S.  Ct.  827,  57  U.  S.  (L.  ed.)  1259,  affirming 
57  Ore.  126,  105  Pac.  715;  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corporation > 
142  Ga.  841,  83  S.  E.  946,  followed  in  Chris- 
tophulus  V.  Georgia  Public  Service  Corpora- 
tion, 142  Ga.  848.  Neither  are  statutes  of 
that  character  invalid  because  certain  classes 
of  corporations  are  exempted  from  their  pro- 
yisions.  Consumers'  League  v.  Colorado,  etc. 
R.  Co.  53  Colo.  54,  Ann.  Cas.  1917A  1158, 
125  Pac.  577;  Southern  R.  Co.  v.  Railroad 
Commission,  42  Ind.  App.  90,  83  N.  E.  721. 
In  Consumers'  League  v.  Colorado,  etc.  R.  Co. 
supra,  it  was  contended  that  an  act  creating 
a  state  railroad  commission  and  authorizing 
it  to  regiilate  the  rates  charged  by  common 
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carriers  was  invalid  because  it  exempted  from 
its  provisions  mountain  railroads  operating 
less  than  twenty  miles  of  railroad,  the  prin- 
cipal business  of  which  was  the  hauling  of 
minerals  from  and  supplies  to  the  mines.  The 
court  said:  "It  seems  to  us  that  there  is  a 
substantial  difference  between  the  inconse- 
quential roads  exempted  from  and  the  roads 
embraced  within  the  operation  of  the  act. 
That  distinction  is  based  upon  location, 
length,  and  character  of  traffic.  A  difference 
in  either  one  of  these  things  is  a  real  differ- 
ence. We  are  not  called  upon,  however,  to 
determine  whether  a  classification,  based  up- 
on  one  of  these  differences,  would  be  arbitrary 
or  not,  for  the  exempted  roads  must  possess 
every  one  of  the  three  distinguishing  ele- 
ments. That  is  certainly  a  grouping  together 
of  roads  in  a  class  based  upon  a  real  and 
substantial  difference.  The  exempted  road 
are  really  and  clearly  different  from  the  oth- 
ers. They  form  a  distinct  and  real  class  by 
themselves,  possessing  clear  and  well  defined 
differences.  There  is  no  arbitrary  selection 
in  such  a  classification  as  this.  It  is  not  a 
lifting  of  one  road  from  among  others  that 
to  all  intents  and  purposes  are  clearly  sur- 
rounded by  substantially  the  same  conditions 
and  circumstances,  nor  does  it  clearly  appear 
that  there  is  no  reasonable  basis  for  this  class- 
ification. Tliere  is  a  difference  in  the  cost 
of  construction,  and  it  may  be  said  of  opera- 
tion in  the  mountains  and  on  the  plains.  Tlie 
very  character  of  the  traffic  of  these  short 
roads  implies  that  they  are  constructed  in 
the  most  mountainous  and  rugged  portions 
of  the  state.  Their  traffic  is  subject  to  the 
interruptions  occasioned  by  mountain  snows 
and  slides.  .  .  .  There  is  no  permanency 
in  those  exempted  roads.  .  .  .  Every  car 
of  ore  hauled  over  them  lessens  their  span 
of  life,  for  their  supply  of  traffic  depends  up- 
on the  mines,  which  sooner  or  later  become 
exhausted  when  the  industries  carried  on 
about  them  and  the  roads  themselves  must 
pass  away.  .  .  .  Other  matters,  great  or 
small,  might  be  mentioned  that  would  support 
the  reasonableness  of  the  classification  made. 
It  thus  appears,  upon  the  face  of  the  act 
itself,  in  connection  with  such  physical  and 
geographical  facts,  of  which  the  court  may 
take  judicial  notice,  that  the  exempted  roads 
are  in  a  class  distinct  from  any  other  road 
in  the  state.  It  thus  appears  that  the  classi- 
fication is  not  an  arbitrary  one,  but  a  real 
one,  and  has  a  reasonable  basis  upon  which  to 
rest." 

In  Oregon  R.  etc.  Co.  v.  Campbell,  173  Fed. 
957,  which  was  a  suit  by  a  railroad  company 
to  enjoin  the  enforcement  of  the  act,  it  was 
contended  that  an  act  creating  a  railroad 
commiBsion  and  empowering  it  to  regulate 
rates  deprived  the  plaintiff  of  the  equal 
protection  of  the  law.     The  act  provided  for 


a  method  of  ascertaining  by  judicial  deter< 
mination  the  reasonableness  of  the  rates 
fixed  by  the  commission,  the  method  of 
review  being  referred  to  in  the  opinion 
of  the  court  as  follows:  *'The  com- 
plainant complains,  however,  that  to  avail 
itself  of  such  provisions  it  must  either  obey 
the  order  of  the  railroad  commission  pend- 
ing legislation,  or  resort  to  the  court  for  an 
injunction  suspending  or  staying  the  order 
in  the  meanwhile;  but  that,  if  resort  be  had 
to  the  injunction,  the  act  requires  the  giving 
of  a  bond  incurring  such  heavy  liabilities 
in  case  of  failure  to  sustain  the  contention 
that  no  company  could  well  afford  the  experi- 
ment. The  conditions  of  the  bond  required 
are  that  the  company  shall  answer  for  all 
damages  caused  by  the  delay  in  the  enforce- 
ment of  the  order  of  the  commission,  for  all 
penalties  that  would  attach  against  the  com- 
pany, and  for  all  compensation  for  whatso- 
ever sums  for  transportation  services  any  per- 
son or  corporation  shall  be  compelled  to  pay 
in  excess  of  the  sum  such  persons  or  cor- 
poration would  have  been  compelled  to  pay 
if  the  order  of  the  commission  had  not  been 
suspended."  After  a  consideration  of  the  pen- 
alties imposed  by  the  act  it  was  held  to  be 
valid.  Compare  Van  Dyke  v.  Geary,  218  Fed. 
Ill,  wherein  a  statute  empowering  a  public 
service  commission  to  fix  rates  for  public  serv- 
ice corporations  was  held  to  be  unconstitu- 
tional because  it  imposed  such  penalties  as 
practically  to  deprive  the  corporations  inter- 
ested of  the  right  to  appeal  to  the  courts  to 
determine  the  validity  of  the  law  and  the 
orders  of  the  commission. 

Violation  of  Ohligation  of  Contract, 

A  contract  between  a  municipality  and  a 
public  service  corporation  whereby  the  latter 
is  permitted  to  charge  certain  rates  is  not 
impaired  by  a  statute  empowering  a  commis- 
sion to  fix  rates  to  be  charged  by  corporations 
of  that  kind.  Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corp.  142  Ga.  841,  83  S.  E. 
946,  L.R.A.1916E  358,  followed  in  Chris- 
tophulus  V.  Georgia  Public  Service  Corpora- 
tion, 142  Ga.  848;  Pocatello  v.  Murray,  21 
Idaho  180,  120  Pac.  812;  State  v.  Superior 
Ct.  67  Wash.  37,  Ann.  Gas.  1913D  78,  120 
Pac,  861,  L.R.A.1915C  287. 

Neither  does  a  statute  conferring  the  pow- 
er on  a  commission  to  fix  rates  for  public 
service  corporations  impair  the  obligation 
arising  from  a  charter  giving  the  corporation 
the  power  to  charge  and  collect  tolls.  South- 
ern Pac.  Co.  V.  Campbell,  230  U.  S.  537,  33 
S.  Ct.  1027,  57  U.  S.  (L.  ed.)  1610,  affirming 
189  Fed.  182. 

In  Louisville,  etc.  R.  Co.  v.  Siler,  186  Fed. 
176,  it  was  contended  that  the  state  could 
not,  by   its  legislature  or  by  a  commission 
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appointed  by  it,  interfere  with  the  power  of 
a  railroad  to  fix  its  own  rates  within  the 
limits  of  its  charter.  It  appeared  that  the 
railroad  after  its  creation  accepted  the  pro- 
visions of  the  state  constitution  which  made 
the  grant  of  franchises  subject  to  revocation, 
alteration  or  amendment.  The  contention 
was  not  upheld. 

Interference  with  Interstate  Commerce, 

A  state  act  empowering  a  railroad  commis- 
sion to  regulate  transportation  rates  has  been 
held  not  to  violate  the  commerce  clause  of 
the  Federal  Conatitution  by  reason  of  the  fact 
that  the  fixing  of  intrastate  rates  might 
incidentally  affect  interstate  shipments  and 
unsettle  previously  fixed  interstate  rates. 
Oregon  R.  etc.  Co.  v.  Campbell,  173  Fed.  957. 
tSee  also  Louisville,  etc.  R.  Co.  y.  Siler,  186 
Fed.  176. 

Interference  with  Municipal  Control  of 

Highways. 

In  the  reported  case  it  is  held  that  an  act 
creating  a  public  utilities  commission  and 
empowering  it  to  establish  just,  reasonable 
and  uniform  rates  and  charges  for  public  serv- 
ice corporations,  including  street  railways, 
is  not  a  violation  of  a  provision  in  the  con- 
stitution limiting  the  power  of  the  legislature 
to  grant  the  right  to  construct  and  operate 
a  street  railroad  within  a  municipality  with- 
out requiring  the  consent  of  the  local  authori- 
ties having  control  of  the  streets  and  high- 
ways proposed  to  be  occupied. 


IRVINE 

V. 


Virginia  Supreme  Court  of  Appeals — Septem- 
ber 11,  1916. 

119  Va.    587;  80  S,   E.   904. 


Ubel  and  Slander  —  Pleading  —  Amend- 
ment -^  Addition  of  Innuendo. 

If  words  originally  charged  are  not  action- 
able per  se,  they  cannot  by  amendment  be  en- 
larged in  their  meaning  merely  by  addition 
of  an  innuendo. 

Amendnient  Chancing  Canse  of  Action. 

niough  courts  are  liberal  in  allowing 
amcndnientB,  the  amendment  must  not  intro- 
duce a  substantive  cause  difl'erent  from  that 
declared  on  in  the  original  declaration. 

Limitation  of  Actions  —  Action  for 
Slander  —  EflPect  of  Aniendnient  In- 
trodneins  New  Canee  of  Action. 

In  action  for  slander,  an  order  sustaining 
demurrer    to    the    complaint    substantially 


found  that  the  words  were  not  actionable  per 
se.  After  demurrer  to  the  amended  complaint 
was  sustained,  plaintiff  again  amended, 
charging  specific  words  actionable  per  se,  but 
such  amendment  was  filed  eighteen  months 
after  the  alleged  slander.  It  was  held  that 
the  action  was  barred  by  limitations. 

ToUins    Statnte    of    limitations  —  Ef- 
fect of  Snbseqnent  Slander. 

Words  to  the  effect  that  plaintiff  stole 
$1,500  are  so  dissociated  from  those  that  de- 
fendant's business  was  short  $1,500  for  which 
he  could  not  accoimt,  when  not  alleged  to  have 
been  spoken  at  the  same  time  or  to  the  same 
person,  as  to  constitute  a  new  cause  of  action 
and  do  not  toll  the  statute  of  limitations  as 
to  the  original  cause  of  action. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Russell  county. 

Action  by  M.  L.  Barrett,  plaintiff,  against 
C.  C.  Irvine*,  defendant.  Judgment  for  plain- 
tiff. Defendant  brings  error.  The  facts  are 
stated  in  the  opinion.    Reversed. 

H.  L.  Kidd,  H.  A.  Routh,  Greever,  Gillespie 
d  Divine  and  G.  B.  Johnson  for  plaintiff  in 
error. 

Finney  dc  Wilson,  J.  B.  Duff  and  8.  H. 
Sutherland  for  defendant  in  error. 

[588]  Whittle,  J. — ^In  a  common  law  ac- 
tion for  slander  M.  L.  Barrett  recovered  the 
judgment  under  review  for  $3,000  against 
C.  C.  Irvine. 

For  several  years  prior  to  this  litigation 
the  plaintiff  and  defendant  had  been  engaged 
as  partners  in  the  mercantile  bu8ines^i,  by 
the  general  terms  of  which  the  defendant 
furnished  the  capital  and  the  plaintiff  con- 
ducted the  business.  The  partnership  was 
dissolved  on  September  10,  1910.  The  action 
was  brought  to  February  rules,  1913,  and 
the  alleged  slanderous  words  attributed  to 
the  defendant  were:  "The  business  is  short 
about  $1,500.00  which  I  have  never  been  able 
to  account  for;  meaning  thereby  to  charge 
that  plaintiff  in  his  conduct  of  the  mercan- 
tile business  aforesaid  had  been  guilty  of 
fraudulent,  dishonest  and  dishonorable  con- 
duct.    .     .     ." 

The  court  sustained  a  demurrer  to  the  dec- 
laration, on  the  ground  that  it  did  not  allege 
any  amount  of  damages,  but,  on  motion  of 
the  plaintiff,  gave  leave  to  amend  at  bar, 
which  was  accordingly  done.  On  December 
13,  1013,  the  defendant  again  demurred  to 
the  declaration  on  the  ground  that  the  words 
spoken,  as  alleged  in  the  declaration,  were 
not  actionaMe.  and  the  court  sustained  that 
demurrer,  but  again,  on  motion  of  the  plain- 
tiff, jrave  leave  to  amend,  and  the  case  was 
remanded  to  rules.  At  February  rules,  1914, 
plaintiff  filed  his  second  amended  declaration 
in  which  [589]  the  words  declared  on  are 
identical  with   those  contained  in  the  orig- 
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inal  and  first  amended  declaration,  the 
amendment  only  going  to  the  innuendo,  that 
the  language  employed  meant  that  the 
plaintiff  **tried  to  steal  $1,200.00  from  me 
.    .    .    ,  to  beat  me  out  of  $1,500.00.    .    .    ." 

The  action  of  the  court  in  sustaining  the 
last  mentioned  demurrer  was  an  adjudica- 
tion that  the  language  upon  which  tlie  orig- 
inal action  was  founded,  **The  business  is 
short  about  $1,500.00  which  I  have  never 
been  able  to  account  for,"  was  not  actionable 
per  ae;  and  the  rules  seems  well  settled  that 
"An  innuendo  cannot  enlarge  the  meaning 
of  words.  It  is  universally  agreed  that  if 
the  words  are  not  actionable  in  themselves, 
or  as  explained  by  the  extrinsic  facts  alleged, 
the  innuendo  cannot  attribute  to  the  words 
a  meaning  which  they  will  not  bear."  18 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  984;  Mose- 
ley  V.  Moss,  6  Grat.  (Va.)  534;  Hogan  v. 
Wilmoth,  16  Grat.  (Va.)  80;  Hansbrough 
V.  Stinnett,  25  Grat.  (Va.)  495;  Harman  v. 
Cundiff,  82  Va.  239;  Payne  v.  Tancil,  98 
Va.  262,  35  S.  E.  725;  Moss  v.  Harwood, 
102  Va.  390,  46  S.  E.  385. 

The  third  amended  declaration  (upon 
which  the  case  was  tried)  was  filed  at  Au- 
gust rules,  1914.  It  consisted  of  two  counts. 
For  the  first  count  plaintiff  ^adopted  the  sec- 
ond amended  declaration,  and  the'  alleged 
slanderous  words  declared  on  in  the  second 
count  are  these:  "He  beat  me  out  of  $1,- 
000,00  to  $1,500.00.  He  tried  to  steal  $1,- 
200.00  from  me.  He  failed  to  account  to 
me  for  $1,000.00  which  I  put  in  the  busi- 
ness." 

Defendant  demurred  to  this  declaration 
and  to  each  count  thereof,  and,  the  court 
having  overruled  the  demurrer,  he  then  filed 
pleas  of  not  guilty,  the  statute  [590]  of 
limitations  and  justification,  and  upon  the 
trial  of  those  issues  the  verdict  and  judg- 
ment complained  of  were  rendered. 

The  view  that  we  talce  of  the  ease  on  the 
merits  being  conclusive,  we  shall  confine  our 
examination  to  the  court's  action  in  over- 
ruling the  defendant's  motion  to  set  aside 
the  verdict  as  contrary  to  the  law  and  the 
evidence. 

No  witnesa  testified  that  the  defendant 
spoke  the  words  imputed  to  him  in  the  orig- 
inal and  first  count  of  the  third  amended 
declaration,  and  the  third  amended  declara- 
tion was  not  filed  until  some  eighteen 
months  after  the  institution  of  the  suit.  So 
that  the  original  action,  which  ultimately 
failed  for  want  of  proof,  could  not  have 
operated  to  stay  the  running  of  the  statute 
of  limitations;  and  there  was  no  other  cause 
of  action  than  that  alleged  in  the  first  dec- 
laration which  accrued  within  twelve  months 
prior  to  the  institution  of  the  suit  upon 
■which  to  graft  the  alleged  slanders  set  out 
in  the  second  count  of  the  amended  declara- 


tion. An  original  action  is  inherently  neces 
sary  to  arrest  the  running  of  the  statute  of 
limitations,  and  that  not  having  been  sus- 
tained, there  was  nothing  upon  which  the 
alleged  cause  of  action  in  the  second  count 
of  the. third  amended  declaration  could  oper- 
ate. For  that  reason,  if  for  none  other,  the 
right  of  action  on  the  slanderous  words  im- 
puted to  the  defendant  in  the  second  count 
were  barred  by  tlie  statute  of  limitations. 

But  we  are  disposed  to  hold  that  the 
words  ascribed  to  the  defendant  in  the  sec- 
ond count,  if  actionable  at  common  law,  are 
so  dissociated  from  the  non-actionable  words 
found  in  the  original  declaration  as  to  con- 
stitute a  new  cause,  or  new  causes,  of  action. 
They  do  not  purport  to  have  been  spoken  at 
the  same  time  and  place  or  to  the  same 
person,  and  could  not  have  been  [591]  in- 
tended merely  to  amplify  the  language  im- 
puted to  the  defendant  in  the  original  decla- 
ration with  the  view  of  setting  out  the  »anie 
cause  of  action  in  different  phrase.  Indeed, 
the  words  imputed  to  the  defendant  in  the 
second  count  were  not  even  known  to  the 
plaintiff  until  the  year  folloNving  the  bring- 
ing of  the  original  action.  It  would  seem 
plain  on  principle  that  no  matter  on  bow 
many  separate  occasions  one  may  utter  slan- 
derous words  about  another  (though  all  may 
refer  to  the  same  transaction)  each  slander 
constitutes  a  new  cause  of  action.  A  fortiori 
must  that  be  true  where  the  subsequent  slan- 
derous words  are  essentiallv  different  from 
those  spoken  in  the  first  instance,  and  on 
another  occasion,  and  to  another  person.  In 
su^h  rase  if  separate  suits  are  brought  on 
the  several  caUses  of  action,  the  judgment 
in  one  cannot  be  pleaded  in  bar  to  the  other. 

''It  has  been  declared  to  be  a  fair  test  in 
determining  whether  a  new  cause  of  action 
i^  alleged  in  an  amendment,  to  inquire  if  a 
recovery  had  upon  the  original  complaint 
would  be  a  bar  to  any  recovery  under  the 
amended  complaint,  or  if  the  same  evidence 
would  support  both,  or  if  the  same  measure 
of  damages  is  applicable,  or  if  both  are  sub- 
ject to  the  same  plea.  .  ,  .  Amendments 
which  only  amplify  the  statenienta  or  prayer 
in  the  original  complaint  are  not  deemed  to 
introduce  a  new  cause  of  action."  1  Enc. 
PI.  &  Pr.  556,  557. 

Though  the  courts  in  this  jurisdiction  are 
extremely  liberal  in  allowing  amendments  to 
pleadings,  the  amendment  must  not  introduce 
a  substantive  cause  of  action  different  from 
that  declared  on  in  the  original  declaratitm. 
New  River  Mineral  Co.  v.  Painter,  100  Va. 
507,  42  S.  E.  300;  Bowman  v.  Broadway 
First  Nat.  Bank,  115  Va.  463,  80  S.  E.  95  j 
Burks  PI.  &  Pr.  586. 

[592]  In  Whalen  v.  Gordon,  95  Fed.  305, 
37  C.  C.  A.  70,  Sanborn,  J.,  lays  down  with 
great   clearnebs   the   principle   governin"   the 
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subject  under  discuBsion  as  affecting  the  de- 
fendant's rights  with  respect  to  the  statute 
of  limitations:  "An  amendment  to  a  peti- 
tion which  sets  up  no  new  cause  of  action 
or  claim,  and  makes  no  new  demand,  but 
simply  varies  or  expands  the  allegations  in 
support  of  the  cause  of  action  already  pro- 
pounded, relates,  back  to  the  commencement 
of  the  action,  and  the  running  of  the  statute 
against  the  claim  so  pleaded  is  arrested  at 
that  point.  But  an  amendment  which  intro- 
duces a  new  or  different  cause  of  action,  and 
makes  a  new  or  different  demand,  not  before 
introduced  or  made  in  the  pending  suit,  does 
not  relate  back  to  the  beginning  of  the  ac- 
tion, so  as  to  stop  the  running  of  the  stat- 
ute, but  is  the  equivalent  of  a  fresh  suit 
upon  a  new  cause  of  action,  and  the  statute 
continues  to  run  until  the  amendment  is 
filed."  The  learned  judge  supports  his  state- 
ment of  the  rule  with  abundant  authority, 
and  it  is  in  accord  with  the  decisions  of 
this  court. 

It  follows  from  what  has  been  said  that 
the  case  made  in  the  second  count  of  the 
third  amended  declaration  is  barred  by  the 
statute  of  limitations.  The  judgment  must, 
therefore,  be  reversed,  the  verdict  of  the  jury 
set  aside,  and  the  case  remanded  for  a  new 
trial  to  be  had  therein  should  the  plaintiff 
be  so  advised. 

Reversed. 


NOTE. 

Rnnniiis    of    Statute     of    Idmitatioiui 
againit  Action  for  Ubel  or  Slander. 

Generally,  64. 

Libel  in  Course  of  Judicial  Proceeding,  65. 

£ffect  of  Acknowledgment  or  Repetition,  66. 


Oenerally, 

Applying  the  general  rule  that  the  statute 
of  limitations  runs  against  a  right  of  action 
for  a  tort  from  the  time  of  the  commission 
of  the  injurious  act  (see  17  R.  C.  L.  tit. 
Liniitatitm  of  Actions)  the  statute  is,  in  the 
absence  of  some  special  circumstance,  deemed 
to  run  against  a  cause  of  action  for  defama- 
tion from  the  publication  of  the  libel  or  the 
utterance  of  the  slanderous  words.  That  doc- 
trine, so  elementary  as  never  to  have  evoked 
a  direct  decision,  is  recognized  not  only  in 
the  cases  cited  throughout  this  note  but  in 
practically  every  case  discussing  any  phrase 
of  the  law  of  limitations  as  applied  to  ac- 
tions of  tliat  character.  In  Menter  v.  Stew- 
art, 2  How.  (Miss.)  698,  it  was  suggested 
that  under  some  circumstances  the  statute 
runs  not  from  the  publication  but  from  the 


date  of  the  resulting  injury,  the  court  say- 
ing: "There  is  a  difference  in  regard  to  the 
limitation  between  word£  actionable  in  them- 
selves, and  such  as  are  only  so  by  conse- 
quence. As  regards  the  latter,  the  limita- 
tion only  begins  to  run,  when  the  particular 
consequential  injury  commences."  In  Back- 
house V.  Bonomi,  9  H.  L.  Cas.  (Eng.)  603, 
it  was  said  arguendo  by  Lord  Cranworth 
that  the  statute  explicitly  excluded  such  an 
interpretation  though  it  might  otherwise  be 
considered  reasonable. 

Wliere  the  libel  sued  for  is  contained  in  a 
letter  sent  through  the  mail,  the  publication 
is  not  complete  until  the  letter  is  opened  and 
read  at  its  destination.  McCarlie  v.  Atkin- 
son, 77  Miss.  594,  27  So.  641,  78  Am.  Bt 
Rep.  540. 

That  the  person  defamed  is  ignorant  of  the 
publication  or  utterance  does  not  prevent  the 
running  of  limitations.  Irvin  v.  Bentley,  18 
Ga.  App.  662,  1)0  S.  E.  359;  Barnard  v. 
Boulware,  5  Mo.  454;  Pearl  v.  Koch,  5  Ohio 
Dec.  5.  In  Barnard  v.  Boulware,  supra,  it 
was  said:  'The  statute  provides  that  all 
actions  for  words  spoken  shall  be  com- 
menced within  one  year  after  the  cause  of 
action  accrued  and  not  after.  It  is  an  abuse 
of  language  to  pretend  that  tlie  cause  of 
action  did  not  accrue  till  the  plaintiffs  were 
informed  that  words  had  been  spoken.  They 
might  with  propriety  say  that  they  did  not 
know  they  had  cause  of  action  till  they  had 
been  informed  the  words  were  spoken.  Slan- 
derous words  that  are  so  long  kept  from  the 
ears  of  the  slandered  person  are  rarely  cal- 
culated to  do  him  much  injury.  When  we 
reflect  how  easy  it  is  for  a  plaintiff  to  feign 
ignorance  of  the  speaking  of  such  words,  and 
how  difficult  it  is  to  prove  his  knowledge  of 
the  speaking,  it  does  not  seem  probable  that 
the  law-making  power  should  intend  to  strain 
language  so  far  as  to  intend  that  the  time 
when  the  right  of  action  accrued,  was  the 
time  when  the  plaintiff  might  come  to  the 
knowledge  of  the  speaking  of  the  slanderous 
words.  A  proper  command  over  the  tongue 
is,  too,  so  rarely  found,  that  a  moralist  would 
rather  be  inclined  to  believe  that  the  legisla- 
tive body,  even  were  the  language  of  the  act 
ambiguous,  intended  to  reward  with  impuni- 
ty the  utterer  of  a  slander,  who  had  been  so 
prudent  or  so  fortunate  as  to  keep  it  a  secret 
from  the  injured  person  for  the  space  of  one 
year." 

The  rule  last  stated  is  not  affected  by  the 
fact  that  the  ignorance  of  the  person  de- 
famed is  the  result  of  an  effort  of  the  person 
responsible  for  the  defamation  to  conceal  it 
from  him.  In  McCarlie  v.  Atkinson,  77  Miss. 
594,  27  So.  641,  78  Am.  St.  Rep.  640,  it  was 
said:  'llie  sending  of  the  letter  to  Danville 
through  the  mail  was  a  condition  without 
which  its  contents  could  not  have  been  pub- 
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lUhed  there,  but  such  sending  of  the  letter 
by   mail   could   not  constitute    a  fraudulent 
concealment  of  the  contents  of  the  letter  or 
of  the  publication  of  such  contents  at  Dan- 
ville, Va,    We  see  no  ground  for  the  conten- 
tion of  the  appellant;  the  cases  cited  by  him 
are  not  pertinent  to  the  facts  of  this  case. 
It  is  said  that  fraud  does  not  aflfect  the  stat- 
ute of  limitation  in  this  respect.    Wilson  y. 
Ivy,  32  Miss.  233.    And  the  sending  of  libel- 
ous matter  by  mail  to  another  state  where 
the   letter   is  opened  and   read,   though   the 
communication  of  the  contents  of  the  letter 
to  the  addressee  in  the  foreign  state  may 
constitute    a   cause   of   action,   yet   there    is 
nothing  in  the  transaction  by  which  we  could 
attribute  to  the  writer  a  concealment  of  the 
cause  of  action."    So  in  Gunton  v.  Hughes, 
79   111.    App.   661,  affirmed  181   111.   132,   64 
N.  £.  895,  it  was  alleged  that  the  appellees 
had   fraudulently   concealed   "the   fact   that 
they  had  written  and  sent"  the  letters  which 
contained  the  alleged  cause  of  action,  in  the 
expectation    of    thereby    escaping    liability 
through  the  statute.    The  court  said:     "It  is 
not,  we  think,  by  any  means  clear  that  ac- 
tions  of   this  character   are  intended  to  be 
included  in  the  provisions  of  sec.  22,  chap. 
83,  providing  that  where  'a  person  liable  to 
an   action,   fraudulently   conceals  the  cause 
.     .     .     from  the  knowledge  of  the  person 
entitled  thereto,'  such  action   may  be  com- 
menced any  time  within  iive  years  after  dis- 
covery.   Be  that  as  it  may,  the  facts  set  up 
in  the  declaration  do  not  constitute  fraudu- 
lent concealment  within  the  meaning  of  the 
statute.     As  there  used,  these  words  clearly 
require    that    some    actual    fraud    must    be 
shown,   committed   for   the   purpose   of  con- 
cealment.   In  this  case  it  would  be  necessary 
to  state  facts  showing  actual  fraud  commit- 
ted for  the  purpose  of  concealing  the  exist- 
ence, contents  and  publication  of  the  letters 
containing  the  alleged  libel.     No  such  facts 
appear  in   the  declaration.     It  is  not  suffi- 
cient to  merely  charge  fraud.     Facts  must 
appear  which,  if  proven,  would  tend  to  sub- 
stantiate the  charge." 

liihel  in  Course  of  Judicial  Proceeding, 

In  Masterson  v.  Brown,  72  Fed.  136,  18 
C.  C.  A.  481,  it  was  held  that  an  action  for 
a  libel  contained  in  papers  filed  in  an  action 
is  so  far  analagous  to  an  action  for  mali- 
cious prosecution  that  limitations  do  not 
begin  to  run  until  the  termination  of  the 
acticm  wherein  the  defamatory  papers  are 
filed.  In  that  case,  after  stating  that  the 
privileged  character  of  the  language  depended 
on  its  pertinency  to  the  cause  of  action  in 
connection  with  which  it  was  used,  the  court 
said:  "If  the  words  were  not  pertinent  and 
material,  they  would  be  stricken  out  at  the 
Ann.'Cas.  1917C. — 6. 


cost  of  the  pleader  on  motion  as  impertinent 
and  scandalous.     If  not  subject  to  be  thus 
summarily  dealt  with,  because  pertinent  and 
material  to  the  issue  in  the  suit,  it  seems 
clear    that    a    determination    of    that    suit 
against  the  defendant  would  conclusively  es- 
tablish as  to  him  the  existence  of  probable 
cause.    If  it  is  suggested  that  in  the  original 
suit  this  issue  may  be  involved  with  many 
other  issues  between  the  libeler  and  the  de- 
fendant or  between  the  libeler  and  other  asso- 
ciated  defendants,    so   as    to    protract    that 
litigation   to  a   great  length,   like  the   cele- 
brated   suit    of    Mrs.    Myra    Clark    Gaines, 
which  outlived  two  generations,  and  survived 
all  of  the  original   actors  in   it  except  thf 
indomitable  little  woman  who  was  the  plain- 
tiff, it  may  be  answered:     What  if  her  orig- 
inal pleading  had  contained  libelous  matter, 
charged  against  one  of  the  defendants,  per- 
tinent and  material  to  the  issues  with  that 
defendant  in  connection  with   which  it  wa.^ 
used;  would  she,  the  libeler,  have  ground  of 
complaint  that  the  defendants  were  not  per- 
mitted to  or  did  not  sue  her  thereon  until 
the  close  of  her  50  years*  struggle  to  estab- 
lish  their  truth?    All  of  her  time  and  means 
and  energies  were  being  taxed  to  their  utter- 
most to  establish  at  least  probable  cause  for 
her  averments.    With  more  apparent  plausi- 
bility it  might  be  argued  that  it  was  a  denial 
of  justice  to  the  libelled  defendant  to  have 
to  wait  so  long  for  his  cause  of  action  to 
mature.     As  already  suggested,  if  the  libel- 
ous matter  was  impertinent,  the  defendant 
had  the  right  to  have  it  stricken  out  on  mo- 
tion, and  thus  obtain  judgment  in  his  favor 
thereon ;  but  the  pl&intiff  would  not  be  heard 
to  say  that  he  should  set  the  statute  of  limi- 
tation running  in  her  favor  when  she  could, 
on  her  own  motion,  have  the  matter  stricken 
out   if   she  chose  to   abandon    it.      Without 
further  consideration  of  analogies  whieh  ap- 
pear to  us  to  be  so  close  as  to  lose  their 
character  of  analogies  and  become  identical, 
we    conclude   that   every    reason    which    has 
been  advanced  or  which  we  can  perceive  for 
holding  that  a  cause  of  action  for  malicious 
prosecution   does   not   exist  until   the   mali- 
cious prosecution  is  terminated  in  favor  of 
the  defendant,  applies  with  equal  force  to  a 
suit  by  the  defendant  for  libel  founded  on 
publications  made  in  the  course  of  the  judi- 
cial proceeding  in  the  first  suit.'*    See  to  the 
same  effect  Wolf  v.  Royal  Ins.  Co.  130  La. 
679,  58  So.  507,  wherein  it  was  held  that  an 
action  for  defamatory  language  contained  in 
a  pleading  will  not  lie  until  the  termination 
of   the    litigation   wherein   that   pleading   is 
filed. 

In  Moody  v.  Libbey,  1  Abb.  N.  Cas.  (N. 
Y.)  154,  the  court  denied  a  motion  to  strike 
out  a  paragraph  of  the  answer  in  an  action 
for  libel  wherein  it  was  all^fed  that  "the 
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action  in  which  the  answer,  containing  the 
alleged  defamatory  language  occurs,  is  still 
pending  and  undetermined  in  said  court  and 
county,  and  that  according  to  the  ordinary 
course  of  business  in  said  court  and  county, 
the  time  for  trial  has  not  arrived,  and  will 
not  arrive  for  many  months." 

An  exception  to  the  rule  was  asserted  in 
Lescale  v.  Joseph  Scliwartz  Co.  116  La.  293, 
40  So.  708,  wherein  the  court  said:  "The 
rule  obtaining  in  actions  for  malicious  prose- 
cution wa«  invoked,  according  to  which  a 
cause  of  action  cannot  accrue  before  the  ter- 
mination of  the  malicious  prosecution.  The 
lower  court  overruled  the  plea,  and  properly. 
Conceding  such  a  rule  to  obtain  in  cases  like 
the  present  one,  where  a  libel  is  charged  to 
have  been  contained  in  judicial  allegations, 
such  rule  could  not  be  applied  in  the  instant 
case,  where  the  plaintiff  was  not  a  party  to 
the  8uit  wherein  the  allegations  complained 
of  were  made.  Not  being  a  party  to  the 
suit,  he  would  have  no  right  to  insist  upon 
its  being  tried,  so  that,  for  all  he  could  do, 
its  trial  might  be  postponed  indefinitely.  If 
it  came  to  be  tried,  he  would  have  no  right 
to  offer  evidence  to  establish  the  falsity  of 
the  libelous  allegations.  The  result  of  the 
suit,  or  any  of  the  proceedings  in  it,  could 
not  be  binding  on  him.  Indeed,  it  stands  to 
reason  that  one's  right  of  action  cannot  be 
dependent  upon  what  shall  be  done  in  a  suit 
to  which  one  is  not  a  party." 

The  case  of  Central  Improvement,  etc.  Co. 
V.  Grasser  Contr.  Co.  119  La.  263,  44  So.  10, 
bears  collaterally  on  the  point  under  discus- 
sion, it  being  held  in  that  case  that  an  ac- 
tion for  a  libel  consisting  of  a  circulation 
of  the  statement  that  the  plaintiff  was  in- 
fringing the  defendant's  patent  rights  was 
not  premature  though  brought  during  the 
pendency  of  an  action  for  the  alleged  in- 
fringement. See  to  the  same  effect  C.  S.  Burt 
Co.  V.  Casey,  etc.  Mfg.  Co.  107  La.  231,  31 
So.  667. 

Effect  of  Acknotoledgment  or  Repetition. 

A  subsequent  admission  out  of  court  by 
the  person  charged  with  a  slander  that  he 
uttered  the  words  complained  of  does  not 
start  the  statute  running  anew.  Vickers  v. 
Stoneman,  73  Mich.  419,  41  N.  W.  495.  So 
in  Fox  v.  Wilson,  48  X.  C.  485,  it  appeared 
that  the  defendant,  some  time  after  the 
speaking  of  the  slanderous  words,  said  that 
he  had  never  denied  what  he  said  of  the 
plaintiff  and  would  "stand  up  to  it."  The 
court  said:  "We  agree  with  his  honor  that 
what  the  defendant  said  to  the  witness  Rob- 
erts, within  six  monthx  before  the  commence- 
ment of  the  action,  was  not  a  repetition  of 
the  charge  which  he  had  previously  made  to 


the  same  witneos  against  the  plaintiff.  It 
was  nothing  more  than  acknowledgment  of 
the  fact  that  he  had  spoken  the  words  on 
a  former  occasion;  and  that  speaking  having 
been  more  than  six  months  before  the  suit 
was  brought,  the  statute  of  limitations  was 
a  bar  to  it." 

Each  repetition  or  republication  t)f  defam- 
atory words  is  a  new  and  distinct  tort. 
The  statute  runs  against  liability  therefor 
from  the  date  when  it  is  published  or  ut- 
tered, but  the  liability  for  the  original  defa- 
mation is  not  revived.  Age-Herald  Pub.  Co. 
V.  Waterman,  188  Ala.  272,  Ann.  Cas.  1916K 
900,  66  So.  16;  Jean  v.  Hennessy,  69  la.  373, 
28  N.  W.  645;  Dick  v.  Northern  Pac.  R.  Co. 
86  Wash.  211,  150  Pac.  8.  And  see  the  re- 
ported case.  See  also  Brunswick  v.  Harmer, 
14  Q.  B.  (Eng.)  185,  68  E.  C.  L.  185,  19 
L.  J.  Q.  B.  20  (sale  within  period  of  limi- 
tations of  single  copy  of  newspaper  published 
seventeen  years  before). 

With  respect  to  a  continuing  libel  the 
court  said  in  Dick  v.  Northern  Pac.  R.  Co 
86  Wash.  211,  150  Pac.  8:  "It  only  remains 
to  determine  whether  the  action,  considered 
as  one  for  libel,  \vns  barred  by  the  statute 
of  limitations.  Under  the  statute.  Rem.  & 
Bal.  Code,  sec.  160  (P.  C.  81,  sec.  67),  an 
action  for  libel  must  be  commenced  within 
two  years  after  the  cause  of  action  accrued. 
In  the  third  paragraph  of  the  complaint,  it 
is  alleged  that  the  defendant  first  published 
the  letter  in  question  on  October  10,  1907, 
and  ever  since  that  time  has  continued  to 
print,  publish  and  circulate  it.  In  the  law 
of  libel  it  is  elementary  that  each  publica- 
tion constitutes  a  separate  libel.  Odgers, 
Libel  and  Slander  (5th  ed.)  p.  172:  Newell, 
Slander  and  Libel  (2d  ed.)  p.  243;  WoodD 
V.  Pangburn,  75  N.  Y.  495:  Rockewell  v. 
Brown,  36  N.  Y.  207.  The  allegation,  there- 
fore, of  the  continued  publication  of  the 
offending  writing  up  to  the  time  of  the  com- 
mencement of  the  action  is  sufficient  to  ren- 
der the  complaint  invulnerable  to  a  demurrer 
raising  the  bar  of  the  statute." 

So  in  Chesebro  v.  Powers,  78  Mich.  472, 
44  N.  W.  290,  an  action  for  defamation  of 
title  by  a  recorded  deed,  it  was  said:  'The 
action  under  the  proofs  offered  is  not  barred 
by  the  statute  of  limitations.  Tlie  act  com- 
plained of  as  constituting  the  cause  of  action 
commenced  in  1885,  at  the  time  of  the  execu- 
tion and  recordinsT  of  the  deed;  yet,  even  if 
section  8714  of  Howell's  Statutes  has  appli- 
cation to  this  form  of  action,  the  continued 
claim  of  rights  in  the  premises  under  tht* 
deed  from  that  time  forth  up  to  within  a 
few  months  of  the  commencement  of  the  suit 
was  a  continuing  grievance,  of  which  plaintiff 
complains,  and  the  rights  of  the  parties 
thereunder  were  not  settled  until  Mav,  1888." 
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SAHTA    BARBARA    CONSOUDATED 
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California  Supreme  Court — December  7,  1916. 


171  Col.  416;  laa  Pac.  903. 


Carriers  of  Passensevs  -~  Injury  to  Pa«- 
■enser  —  OTsrorowdliig  of  Car. 

In  an  action  for  injury  to  a  passenger  on 
a  street  car  while  standing  on  a  step  thereof, 
charges  that  every  street  railroad  must  fur- 
nish on  the  inside  of  its  passenger  cars  suffi- 
cient room  and  accommodations  for  all  pass- 
engers who  pay  or  buy  tickets,  that  a  carrier 
of  persons  for  reward  shall  not  overcrowd  or 
overload  his  vehicle,  and  must  give  reasonable 
accommodations,  and  that  a  carrier  should 
not  allow  so  many  passengers  upon  its  cars 
as  to  overcrowd  them,  and,  if  unable  to  pre- 
vent overcrowding,  the  carrier  has  a  right  to 
refuse  to  move  its  cars,  but,  if  it  does  not 
adopt  such  course,  and  undertakes  to  trans- 
port all  passengers,  whether  within  the  cars 
or  on  its  platform  it  is  under  additional  care, 
commensurate  with  the  perils  or  dangers  sur- 
rounding the  passengers  by  reason  of  the 
overcrowded  condition  of  the  cars,  declared 
with  fairness  the  law  governing  the  conduct 
of  common  carriers  of  passengers,  as  ex- 
pressed by  Civ.  Code,  §§  483,  2102,  2184,  2185. 

[See  118  Am.  St.  Rep.  476.] 

Statutory  Regulation  of  Carriage  of 
Passengers  •*  Applicability  to  Street 
Rail^ray. 

By  direct  provision  of  Civ.  Code,  §  510, 
§§  483,  2102,  2184,  2185,  governing  the  con- 
duet  of  common  carriers  of  passengers,  though 
for  the  most  part  having  reference  to  railroad 
corporations,  govern  the  duties  of  street  rail- 
road companies  where  applicable. 

Injnry  to  Passenger  •»  Negligenee  •» 
Dnty  as  to  Passenger  on  Step. 

Where  a  street  car  passenger  rode  on  the 
step  thereof  and  was  injured  by  the  street 
railroad's  bringing  the  car  into  collision  with 
another  standing  still,  in  broad  daylight, 
without  obstruction  to  view,  the  railroad  is 
guilty  of  negligence,  since,  if  a  passenger,  on 
account  of  l^e  crowded  condition  of  a  street 
car,  takes  up  his  position  on  a  side  step  or 
platform,  he  voluntarily  assumes  the  natural, 
obvious  risks  attending  his  position,  but  the 
company,  in  accepting  his  fare  with  knowl- 
edge of  the  increased  danger  of  his  position, 
is  under  greater  obligation  to  use  greater  pre- 
caution in  the  operation  of  the  car  for  his 
protection. 

Pleading  —  Issnes  —  Wai-ver  by  Reqnest 
for  Instmetions  of  Failure  to  Make 
lasae. 

Where  a  possenger^s  action  for  injuries 
against  a  street  railroad  was  tried,  and  evi- 
dence offered  pro  and  con,  upon  the  theory 


that   contributory   negligence   was   in    issue, 
both  parties  asking  for   instructions  on  the 
question,  the  supreme  court  will  not  consider 
whether  it  was  properly  pleaded. 
Carriers    of    Passengers ->  Contributory 

Negligence  —  Riding  on  Step. 

In  a  passenger's  action  against  a  street 
railroad  for  injuries  while  riding  on  the  step 
of  a  car,  the  question  of  contributory  neg- 
ligence is  held  to  be  for  the  jury  under  the 
evidence. 
'     [See  note  at  end  of  this  case.] 

Same* 

One  who  rides  on  the  step  of  a  street  car 
on  account  of  its  crowded  condition  may  be 
guilty  of  contributory  negligence  in  so  doing, 
the  qucHtion  being  for  the  jury;  so  that,  in 
an  action  for  injury  to  such  a  passenger,  a 
charge  that,  as  matter  of  law,  he  was  not 
guilty  of  such  contributory  negligence  is  erro- 
neous. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Hannless  or  Pre Jn- 
dioial  Error  —  Instrnetion  on  Con- 
tributory Negligence  ProjndioiaL 

Under  Const,  art.  6,  §  4},  and  Code  Civ. 
Proc.  §  475,  directing  courts  to  disregard  any 
instruction  on  appeal  which,  in  the  opinion 
of  the  court,  does  not  affect  the  substantial 
rights  of  the  parties,  in  an  action  against  a 
street  railroad  by  a  passenger  injured  while 
riding  on  the  step  of  a  car,  a  charge  that,  as 
matter  of  law,  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  so  riding  is  prejudi- 
cial error,  as  vitally  affecting  the  railroad'? 
substantial  rights. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara county:     CROW,  Judge. 

Action  by  W.  B.  Kelly,  plaintiff,  against 
Santa  Barbara  Consolidated  Railroad  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Reveibsed.  { 

WHUam  G,  Oriffith  and  H.  H.  Trowbridge 
for  appellant. 

B,  t\  Thomas  and  Martin  H.  Buck  for 
respondent. 

.  [416]  Hensiiaw,  J. — Plaintiff  sued  for  and 
recovered  damages  for  injuries  sustained  by 
him  while  a  passenger  upon  an  electric 
street-car  of  defendant  company.  From  the 
judgment  and  from  the  order  denying  its 
motion  for  a  new  trial  defendant  appeals. 
The  principal  points  urged  upon  this  appeal 
are  the  asserted  errors  in  the  instructions 
given  by  the  court.  For  tbe  proper  consid- 
eration of  these  points  a  brief  presentation 
of  the  evidentiary  facts  becomes  necessary. 

Upon  the  Fourth  of  July  plaintiff,  desirin|^ 
to  attend  the  festivities  to  be  held  at  Oak 
Park,  took  passage  upon  a  crowded  car  of 
defendant.  The  seats  and  platforms  were 
filled,  passengers  were  standing  on  the  steps. 
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and  be  himself  was  obliged  to  take  position 
upon   the   lowest  step   of   the  left-hand  for- 
ward end  of  the  car.     His  fare  was  tendered 
and  received.     After  proceeding  a  short  dis- 
tance the  car  turned  on  to  a  switch  or  side- 
track   to   pass    around    other    cars    standing 
upon  the  main  track.    One  car  was  so  stand- 
ing on  the  main  track  near  the  place  where 
the  car  upon  which  plaintiff  had  taken  pas- 
sage would  come  back  on  to  the  main  line. 
This  other  car  was  of  different  construction, 
containing  two  running  boards  or  steps  pro- 
jecting beyond  the  body  of  the  car;  whereas 
only  the  bottom  step — the  step  upon  which 
plaintiff  was  standing — projected  beyond  the 
body  of  that  car.     As   the  car  upon  which 
plaintiff  waa  riding  drew  near  the  stationary 
car  the  steps  of  the  .latter  swept  him  off  his 
feet  and  he  was  severely  crushed  between  the 
bodies  of  the  two  cars.     As  matter  of  con- 
tributory  negligence,    defendant   offered   evi- 
dence   to    prove    that,    conceding    [417]    the 
negligent  operation  of  the  car,  plaintiff  never- 
theless himself  failed  to  exercise  the  pue  care 
required  by  one  in  his  position  to  avoid  injury. 
Another  man  stood  with  him  upon  this  lower 
step.    This  other  man,  as  the  cars  drew  near, 
stepped  to  the  first  or  higher  step    (which 
was  a  place  of  safety,  a^  it  did  not  project 
beyond  the  body  of  the  car),  and  from  there 
on  to  the  platform.     It  is  argued  that  plain- 
tiff could  and  should  have  done  the  same,  or 
could    and   should   at  least   have  taken   the 
place  upon  the  upper  step  vacated   by  the 
passenger  who  stepped  from  that  to  the  plat- 
form.    Again,  there  is  evidence  to  show  that 
just  before  the  accident  there  was  time  and 
space  for   the  plaintiff  to   have  stepped  off 
the  car  on  to  the  ground,  and  that  had  he 
done  so,  he  would  have  been  uninjured;  that 
he  could  have   stepped  across  to  the  inter- 
locking car  and  so  have  escaped  injury;  that 
any  one  of  these  three  methods  of  avoiding 
injury  was  open  to  him,  and  that  in  the  ex- 
ercise of  due  care  it  was  his  duty  to  have 
availed   himself   of   some   one   of   the   three. 
Plaintifi^s  evidence  was  that  he  observed  the 
nearness  of  the  approach  of  the  two  cars; 
that  the  step  above  him  was  crowded,  and 
that  he  made  an  effort  to  avoid  injury  by 
striving  to  get  upon  the  upper  step,  but  was 
unable  to  do  so. 

The  court  instructed  the  jury  as  follows: 

"20.  Every  street  railroad  corporation 
must  furnish  on  the  inside  of  its  passenger 
cars  sufficient  room  and  accommodations  for 
all  passengers  who  pay  their  fare  or  buy 
tickets. 

**21.  A  carrier  of  persons  for  reward  must 
not  overcrowd  or  overload  his  vehicle  and 
must  give  to  passengers  all  such  accommoda- 
tions as  are  usual  and  reasonable. 

"22.  A  carrier  of  persons  should  not  allow 
so  many  passengers  upon  its  cars  b&  to  over- 


crowd them,  and  if  unable  to  prevent  over- 
crowding, the  carrier  has  a  right  to  refuse 
to  move  its  cars  under  such  circumstances, 
but  if  a  carrier  does  not  adopt  such  course 
and  undertakes  to  transport  all  of  the  pas- 
sengers that  were  on  board  its  cars,  whether 
within  the  cars  or  on  its  platform,  it  is 
under  additional  care,  commensurate  with 
perils  or  dangers  surrounding  the  passengers 
by  reason  of  overcrowded  condition  of  its 
cars." 

These  instructions  declared  with  fairness 
the  law  of  this  state  governing  the  conduct 
of  common  carriers  of  passengers  as  ex- 
pressed by  the  Civil  Code,  sections  483,  2102, 
2184  and  2185.  These  sections,  while  for 
the  most  part  having  direct  [418]  reference 
to  "railroad  corporaticms,"  by,  section  510  of 
the  Civil  Code  govern  the  duties  of  street 
railroad  companies  "where  applicable,''  and 
it  cannot  be  successfully  argued  that  they 
are  not  applicable  to  such  companies.  (Boyd 
V.  Heron,  125  Cal.  454,  58  Pac.  64;  Patter- 
son V.  San  Francisco,  etc.  Ry.  147  Cal.  182, 
81  Pac.  531;  Kline  v.  Santa  Barbara  Consol. 
R.  Co.  150  Cal.  741,  90  Pac.  126;  Cary  v. 
Los  Angeles  R.  Co.  157  Cal.  599,  21  Ann. 
Caa.  1329,  27  L.R.A.(N.S.)  764,  108  Pac. 
682.)  The  real  objection  to  these  instruc- 
tions, however,  is  that  the  facts  in  the  case 
did  not  call  for  their  giving,  and  that  they 
therefore  could  serve  only  to  mislead  the 
jury;  that  the  charge  of  negligence  laid 
against  the  defendant  was  not  based  on  its 
failure  to  give  plaintiff  a  seat^  but  was  ba^ed 
upon  its  negligent  operation  of  the  car  while 
he,  as  a  passenger,  was  standing  upon  a  step 
of  it;  that  there  was  no  direct  causal  con- 
nection between  the  injury  complained  of 
and  the  negligent  failure  to  furnish  plaintiff 
a  seat  or  standing  room  on  the  platform, 
(Cary  v.  Los  Angeles  R.  Co.  157  Cal.  599. 
21  Ann.  Cas.  1329,  27  L.R.A.(N.S.)  764,  108 
Pac.  682.)  Within  certain  limits  this  com- 
plaint is  well  founded,  but  defendant's  just 
grievance  in  this  regard  would  not,  standing 
alone,  warrant  a  reversal  of  the  case.  A  new 
contract  and  relationship  spring  up  between 
the  street  railroad  company  and  a  passenger 
under  circumstances  such  as  are  here  shown. 
The  congested  travel  upon  street  and  inter- 
urban  railways  at  certain  hours  of  the  day 
and  upon  holidays,  upon  the  one  hand, 
makes  it  difficult,  if  not  impossible,  for  the 
common  carrier  to  provide  suitable  accommo- 
dations for  every  passenger  who  desires  to 
ride,  and,  upon  the  other  hand,  compels  many 
of  the  traveling  public  to  make  their  jour- 
neys under  strained  conditions  or  for^o 
them  altogether.  As  Mr.  Beach  expresses  it 
in  his  Contributory  Negligence,  second  edi- 
tion, section  293:  "It  is  not  negligent  to 
take  a  car  upon  which  there  is  no  place  to 
ride  except  the  platform,  and  having  taken 
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such  car,  it  is  not  negligent  to  remain  upon 
it,  and  to  ride  upon  the  platform,  or,  to 
express  the  same  rule  in  another  way,  it  is 
not  negligent  to  ride  upon  the  platform  from 
necessity,  when  the  alternative  is  to  ride 
there  or  get  off  the  car.  Where  it  is  cus- 
tomary in  a  busy  season  to  allow  passengers 
on  street-cars  to  ride  on  side  steps  or  an  open 
car,  there  being  no  vacant  seats,  in  the  ab- 
^nce  of  any  warning  or  objection  from  the 
conductor,  a  passenger  injured  while  [419] 
BO  riding  is  not  guilty  of  contributory  negli- 
gence, though  he  was  a  cripple."  And  this 
doctrine  as  laid  down  by  Mr.  Beach  is  so 
overwhelmingly  supported  by  the  decisions, 
that  it  would  but  burden  this  opinion  here 
to  cite  them. 

TJie  result  is  that  under  such  circum- 
stances, as  has  been  said,  a  new  contract 
spring;}  into  existence  between  the  passenger 
and  the  company.  Tlie  passenger  in  volun- 
tarily taking  a  position  of  greater  peril  as- 
sumes the  natural,  obvious  risks  attending 
such  peril.  Manifestly,  upon  the  steps  or 
running-board  of  a  car  his  position  is  not 
so  safe  as  though  he  were  seated  within  the 
body  of  the  car.  It  becomes  incumbent  upon 
him,  therefore,  in  the  exercise  of  the  due 
care  which  the  law  always  exacts,  to  take 
greater  precautions  for  his  own  safety  than 
if  he  were  so  seated.  Upon  the  other  hand, 
the  company  in  accepting  the  passenger's 
fare,  with  knowledge  of  the  increased  danger 
of  his  position,  is  under  obligation  to  use 
greater  precautions  in  the  operation  of  the 
ear  for  the  protection  of  such  passengers 
than  would  be  necessary  if  all  were  seated. 
Thus,  for  example — and  it  is  a  practical  one 
— there  are  certain  curves  in  street-car  tracks 
which  the  cars  take  at  a  rate  of  speed  not 
at  all  dangerous  to  seated  passengers,  but 
which  would  be  quite  perilous  to  unwarned 
passengers  standing  upon  the  steps.  It 
Wiiuld  be  clear  negligence  for  the  operators 
of  a  car  to  drive  it  around  such  a  surve 
without  warning  to  the  standing  passengers 
at  the  same  rate  of  speed  that  would  not  be 
negligent  if  every  passenger  was.  seated. 
Such  clearly  being  the  law,  the  instructions 
complained  of  might  have  served  to  mislead 
the  jury  into  believing  that  in  the  particular 
case  the  gravamen  of  the  charge  of  negli- 
gence was  that  defendant  did  not  give  plain- 
tiff a  seat  or  standing-room  upon  the  plat- 
form. Plaintiff,  however,  waived  whatever 
right  he  had  to  such  accommodations  by  vol- 
untarily taking  his  position  upon  the  step 
and  paying  his  fare  for  passage.  He  agreed 
with  the  company  that  as  matter  of  self- 
preservation  he  would  take  such  reasonable 
care  of  himself  as  his  position  of  added  peril 
demanded,  and  the  company  in  turn  agreed 
with  him  that  it  would  so  operate  its  car 
as  not  to  expose  him  to  any  greiiter  peril 


than  his  position  necessarily  imposed.  That 
the  evidence  established  a  failure  of  the  com- 
pany to  perform  that  duty  is  sp  overwhelm- 
ing as  not  even  to  be  in  dispute.  It  brought 
the  car  upon  which  plaintiff  was  thus  stand- 
ing into  [420]  a  collision  with  another  of  its 
cars,  standing  still,  in  broad  daylight,  with- 
out the  slightest  obstruction  to  view,  and  so 
inflicted  the  injuries  complained  of. 

But  there  was  still  left  for  the  jury  to 
determine  whether  the  plaintiff  was  conduct- 
ing himself  with  due  care  at  the  time  he 
received  the  injury.  Or,  in  other  words, 
whether  his  heedlessness  and  failure  to  exer- 
cise due  care  while  thus  standing  in  a  posi- 
tion of  peril  was  contributory  negligence  such 
as  to  bar  his  right  of  recovery.  We  have 
heretofore  outlined  what  that  evidence  is. 
Upon  it,  however,  the  court  instructed  the 
jury  as  follows: 

"23.  I  charge  you,  as  matter  of  law,  that 
standing  on  the  steps  of  a  street-car  pro- 
pelled by  electricity  is  not  contributory  neg- 
ligence and  the  more  especially  so  if  sucli 
street-car  is  so  overcrowded  that  the  street- 
car company  cannot  furnish  such  passenger 
a  seat  on  the  inside  of  the  car,  or  standing 
room,  and  a  passenger  so  standing  on  th^ 
steps  of  a  street-car  moved  by  electricity, 
would  not  relieve  the  owner  of  the  car  from 
the  exercise  of  reasonable  care  to  fivoid  in- 
jury,  and  whether  such  reasonable  care  was 
exercised  while  the  passenger  is  in  such  posi- 
tion, under  the  circumstances  of  the  case;  is 
one  of  fact  for  the  jury. 

"27.  It  is  ^ot  contributory  negligence  for  a 
passenger  ^o  stand  on  the  outer  part  of  jt^ 
street-car,  when  the  conductor  on  the  car  has 
accepted  such  passenger's  fare,  but  has  not 
furbished  such  passenger  a  seat  in  the  car." 

Elsewhere,  the  court  instructed  the  jury 
as  follows: 

"24.  When  a  street-car  in  charge  of  em- 
ployees of  the  company  owning  the  car  is 
permitted  by  such  agents  or  employees  to 
become  so  overcrowded  that  seats  cannot  be 
furnished  to  a  passenger,  who  has  paid  his 
fare,  inside  the  car,  and  the  passenger  cannot 
obtain  standing  room  in  the  car,  it  is  no^; 
negligence,  nor  contributory  negligence,  for  a 
passenger  to  stand  on  the  steps  of  the  street- 
car, and  if  he  does  for  such  reasons  stand 
upon  the  steps  of  a  street-car,  and  an  acci- 
dent occurs  in  which  he  is  injured,  the  own- 
ers of  the  street-car  will  not  be  relieved  from 
the  exercise  of  reasonable  care  to  avoid  in- 
jury; and  whether  such  reasonable  care  waa 
exercised  while  the  passenger  was  in  sucli 
position  is  one  of  fact  to  be  determined  by 
the  jury. 

"31.  You  are  instructed  that  if  you  believe 
from  the  evidence  that  the  plaintiff  failed  to 
exercise  ordinary  care  in  [421]  taking  or 
retaining  his  position  on  the  lower  step  of 
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the  car  on  which  he  was  riding,  and  that 
he  was  guilty  of  negligence  in  that  respect, 
and  that  such  negligence  contributed  proxi- 
mately to  the  injuries  sustained  by  him,  then 
your  verdict  must  be  for  the  defendant,  even 
though  you  may  believe  from  the  evidence 
that  tlie  defendant  was  guilty  of  negligence 
in  operating  its  cars.*' 

Over  the  giving  of  instructions  23  and  27, 
twofold  complaint  is  made  that  they  misstate 
the  law  and  that  they  violate  the  constitu- 
tion in  charging  the  jury  upon  a  question 
of  fact;  that  the  instructions  are  equivalent 
to  telling  the  jury  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  in  standing 
as  he  did  and  conducting  himself  as  he  did 
while  standing  upon  the  steps  of  the  car; 
that  instruction  31  fairly  states  the  law  to 
the  effect  that  it  was  for  the  jury  to  deter- 
mine whether  plaintiff  while  so  standing 
failed  to  take  reasonable  care  and  precaution 
for  his  own  safety,  and,  if  he  did  not,  was 
guilty  of  contributory  negligence;  but  the  re- 
sult is  an  irreconcilable  conflict  between  the 
instructions,  working  serious  invasion  of  de- 
fendant's right  to  a  verdict  from  an  impar- 
tially instructed  jury.  Respondent  liiakes 
answer  to  this  in  many  ways.  Thus,  he  ar- 
gues that  the  error,  if  error,  is  immaterial, 
as  the  question  of  contributory  negligence, 
l)ecause  of  its  faulty  pleading  in  the  answer, 
,was,  under  the  rule  declared  in  such  cases 
as  Smith  v.  Buttner,  90  Cal.  95,  27  Pac.  29 ; 
Stephenson  v.  Southern  Pac.  Go.  102  Cal. 
144,  34  Pac.  618,  36  Pac.  407,  and  Crabbe 
V.  Mammoth  Channel  Gold  Min.  Co.  168  Cal. 
500,  143  Pac.  714,  not  before  the  court.  But 
however  imperfect  the  answer  may  be  in  its 
failure  to  allege  the  facts  constituting  the 
asserted  contributory  negligence,  nevertheless 
the  answer  plainly  relied  upon  contributory 
negligence.  The  case  was  tried  and  evidence 
was  offered  pro  and  con  upon  the  theory  that 
contributory  negligence  was  in  issue;  both 
parties  asked  for  instructions  to  the  jury 
upon  the  question,  and  we  will  not  here, 
especially  in  absence  of  any  demurrer  to  the 
answer  for  such  imperfection,  consider  the 
question.  (VVeidenmueller  v.  Stearns  Ran- 
chos  Co.  128  Cal.  623,  61  Pac.  374;  Mc- 
Dougald  V.  Hulet,  132  Cal.  154,  64  Pac.  278 ; 
Willey  V.  Crocker-Woolworth  Nat.  Bank,  141 
Cal.  508,  75  Pac.  106.) 

Further,  respondent  argues  that  evidence 
of  contributory  negligence  is  so  totally  lack- 
ing that  (a)  the  error,  if  error,  [422]  was 
without  injury,  and  (b)  that  the  evidence 
being  thus  undisputed  and  without  conflict, 
a  simple  legal  question  was  presented  to  the 
court  upon  which  it  was  authorized  to  in- 
struct the  jury.  Respondent  here  seeks  to 
draw  a  parallel  between  this  case  and  the 
familiar  cases  where  the  admitted  conduct  of 
a  party  is  by  law  or  by  long  course  of  judi- 


cial decision  declared  to  be  negligent  per  ae. 
But  enough  has  been  said  above  to  show  that 
there  was  at  least  a  sharp  conflict  of  evi- 
dence upon  the  question  of  the  conduct  of 
the  plaintiff  in  taking  reasonable  care  for 
his  own  safety.  Finally,  respondent  argues 
that  the  instructions  complained  of  are  sound 
in  point  of  law,  and  cites  and  quotes  from 
such  cases  as  Babcock  v.  Los  Angeles  Trac- 
tion Co.  128  Gal.  173,  60  Pac.  780,  where 
this  court  says :  "The  defendant  cannot 
claim  that  it  was  negligence  on  the  part  of 
the  plaintiff  to  stand  up  while  riding,  or  to 
ride  upon  the  outer  part  of  the  car  after  it 
had  assumed  to  carry  plaintiff  as  a  passen- 
ger and  had  not  furnished  him  with  a  seat 
upon  the  inside  of  the  car."  And  in  Graham 
V.  Manhattan  R.  Go.  149  N.  Y.  336,  43  N.  E. 
917,  where  it  is  said:  "Tlie  cases  tend  to 
sustain  the  doctrine  that  the  plaintiff  by 
boarding  defendant's  train,  although  the  car 
and  platform  were  crowded,  was  not,  as  a 
matter  of  law,  guilty  of  contributory  negli- 
gence." But  these  and  all  such  cases  merely 
declare  that  the  act  of  stepping  or  standing 
upon  the  step  or  platform  is  not  negligence 
per  se  such  as  to  bar  a  recovery.  If  a  plain- 
tiff shall  admit  that  he  essayed  a  railroad 
crossing  without  either  stopping  or  looking 
or  listening,  he  has  established  against  him- 
self negligence  per  «e,  barring  absolutely  his 
right  of  recovery.  All  that  any  court  has 
said  is  that  the  mere  fact  that  a  passenger 
steps  and  stands  on  a  step  or  platform  is 
not  conclusive  negligence  in  law.  What  fur- 
ther do  these  declarations  mean?  They  mean 
that  in  all  such  cases  the  question  of  the 
stepping  and  the  standing  and  the  conduct 
of  the  plaintiff  while  so  stepping  and  so 
standing  is  to  be  considered  by  the  jury,  who 
are  to  determine  the  fact  whether  or  not  he 
was  guilty  of  contributory  negligence  in  so 
doing.  When  these  cases  come  before  courts 
of  appeal  they  are  usually  asked  to  say  tliat 
a  given  state  of  facts  constitutes  negligence 
per  se — n^ligence  which  in  law  bars  a  re- 
covery. These  courts  are  not  discussing  the 
matter  before  a  jury.  They  are  discussing 
the  pros  and  cons  of  legal  propositions,  [423] 
and  with  great  unanimity  they  declare  that 
the  question  whether  or  not  the  plaintiff  was 
negligent  is  one  for  the  jury,  and  that  it 
cannot  be  declared  as  matter  of  law  that  hia 
conduct  was  or  was  not  negligent.  (Bum- 
bear  V.  United  Traction  Go.  198  Pa.  St.  198, 
47  Atl.  961:  Anderson  v.  City  R.  Co.  42 
Ore.  505,  71  Pac.  659;  Ward  v.  International 
R.  Go.  206  N.  Y.  83,  Ann.  Gas.  19 14 A  1170, 
99  N.  E.  262;  Henderson  v.  Nassau  Electric 
R.  Go.  46  App.  Div.  280,  61  N.  Y.  8.  690; 
Gattano  v.  Metropolitan  St.  R.  Go.  173  N.  Y. 
565,  66  N.  E.  563;  Ginna  v.  Second  Ave.  R. 
Go.  67  N.  Y.  596;  Holloway  v.  Pasadena,  etc. 
R.  Co.  130  Gal.  177,  62  Pac.  478;   Seller  v. 
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Market  St.  R.  Co.  139  Cal.  269,  72  Pac.  1006 ; 
Kimic  V.  San  Jose-Los  Gatos  Interurban  R. 
Co.  156  Cal.  379,  104  Pac.  986;  Hoff  v.  Loa 
Angelea  Pac.  R.  Co.  158  Cal.  596,  112  Pac. 
53.)  But  what  was  the  jury  told  by  the 
instructions  complained  of?  Not  that  they 
should  determine  from  all  the  facts  and  cir- 
cumstances in  evidence  whether  the  plaintilT 
was  s^ilty  of  contributory  negligence  in  do- 
ing as  he  did,  but  they  were  charged,  as 
matter  of  law,  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  in  doing  as 
he  did. 

Finally,  respondent  invokes  section  476, 
Code  of  Civil  Procedure,  and  section  4^,  ar- 
ticle VI,  of  the  constitution,  whereby  courts 
are  commanded  to  disregard  any  *' instruction 
.  .  .  which,  in  the  opinion  of  said  court. 
does  not  affect  the  substantial  rights  of  the 
parties."  But  clearly  this  error  vitally  af- 
fects appellant's  substantial  rights,  and  nei- 
ther the  provision  of  the  constitution  nor  of 
the  statute  can  be  successfully  invoked. 

Wherefore  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Melvin  and  Lorigan,  JJ.,  concurred. 

Hearing  in  Bank  denied. 
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Carriers    of   Psiaensers  -*  Nesligenoe  — 
InsnAoieat  Nnnber  of  Employees. 

Evidence  considered  and  held  sufficient  to 
warrant  submitting  to  the  jury  the  question 
whether  it  was  negligence  to  operate  a  street 
car  in  the  city  of  Winona  witliout  a  conduc- 
tor, and  to  justify  the  jury  in  finding  that  it 
was.  Palmer  v.  VVinona  Railway  k  Light  Co. 
78  Minn.  138,  distinguished. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Winona 
coimty:     Snow,  Judge. 


NOTE. 


Action  by  Otto  Koeller,  plaintiff,  against 
Wisconsin  Railway,  Light  and  Power  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 


While  recognizing  that  it  is  not  negligence 
per  se  for  a  passenger  to  stand  on  the  step 
of  a  street  car,  the  court  in  the  reported 
case  holds  that  it  is  error  for  a  trial  judge 
to  instruct  the  jury  as  a  matter  of  law  that 
the  act  of  standing  on  the  steps  of  a  street 
car  is  not  negligence,  for  the  reason  that  the 
question  of  negligence  vel  non  in  such  a  case 
is  one  for  the  jury  to  determine. 

For  a  discussion  of  the  contributory  n^- 
ligence  of  a  passenger  in  riding  or  standing 
on  the  running  board  of  an  open  street  car, 
see  the  notes  to  Bridges  v.  Jackson  Electric 
R.  etc.  Co.  4  Ann.  Cas.  062;  Tietz  v.  Inter- 
national R.  Co.  9  Ann.  Cas.  1020;  Ward  v. 
International  R.  Co.  Ann.  Cas  1914A  1170; 
Duchemin  v.  Boston  Elevated  R.  Co.  104  Am. 
St.  Rep.  580;  and  Thompson  v.  Gardner,  etc. 
6t  R.  Co.  118  Am.  St.  Rep.  459.  480. 


Wehher  d  Leea  for  appellant. 
P,  E.  Wiihrow  and  Browny  Abbott  d  Som- 
aen  for  respondent.  ^ 

[265]  Bu.NN,  J. — Defendant  owns  and  oper- 
ates the  street  car  system  in  the  city  of 
Winona.  Plaintiff  was  a  passenger  on  one  of 
its  cars,  and  sustained  personal  injuries  from 
the  all^^ed  sudden  starting  of  the  car  while 
he  was  in  the  act  of  alighting  therefrom. 
This  action  to  recover  for  these  injuries  re- 
sulted in  a  verdict  for  plaintiff,  and  the  case 
comes  to  this  court  on  defendant's  appeal 
from  an  order  denying  its  motion  for  a  new 
trial. 

Two  claims  of  negligence  were  charged  in 
the  complaint  and  submitted  [266]  to  the 
jury:  First,  the  sudden  starting  of  the  car 
while  plaintiff  was  in  the  act  of  alighting; 
second,  the  operation  of  the  car  without  a 
conductor.  It  is  conceded  that  the  evidence 
justified  submitting  the  case  to  the  jur}'  on 
the  first  claim  of  negligence.  The  contention 
on  this  appeal  is  that  the  evidence  did  not 
warrant  submitting  to  the  jury  the  second 
claim.  The  only  question  for  our  decision, 
therefore,  is  whether  the  evidence  made  this 
question  one  for  the  jury  to  decide,  or  wheth- 
er the  trial  court  should  have  held  as  a 
matter  of  law  that  it  was  not  negligence  to 
operate  the  car  without  a  conductor. 

The  facts  pertinent  to  this  question  as  they 
appear  irom   the   record   before   us,    are  as 
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follows:  Plaintiff  bonded  the  car  in  ques- 
tion in  the  east  end  of  the  city  to  go  ^  a 
place  in  the  west  end.  The  car  was  crowded 
and  he  stooil  upon .  the  rear  platform ;  the 
conductor  remained  on  the  car  until  it  had 
passed  through  the  business  part  of  the  city 
and  had  reached  a  certain  switch  in  the  west 
end,  when  he  left  the  car,  and  acted  as  con- 
ductor on  the  car  going  into  the  city,  the 
w^est-bound  car  proceeding  to  the  end  of  the 
line  and  back  to  the  switch  in  charge  of  the 
motorman  alone.  This  was  the  custom  on 
this  line.  Plaintiff  attempted  to' alight  at  a 
crossing  six  blocks  beyond  the  switch.  At 
this  time  there  were  about  10  passengers  on 
the  car.  The  motorman  is  in  the  front  ves- 
tibule; a  door  leads  from  this  vestibule  to 
the  body  of  the  car,  and  another  door  leads 
to  the  rear  platform.  The  motorman  can  see 
the  rear  platform  through  these  doors  when 
they  are  open,  as  the  evidence  is  that  they 
were  at  the  time  of  the  accident,  and,  by 
looking  through  a  mirror  in  front  of  him, 
he  can  see  back  along  the  side  of  the  car  on 
the  outside  to  the  steps  of  the  rear  platform. 
The  top  of  the  glass  windows  between  the 
motorman  and  the  body  of  the  car  was 
painted  to  prevent  the  lights  in  the  car  from 
shining  through  to  interfere  with  the  mo- 
torman's  vision  ahead,  and  it  was  necessary 
for  him  to  stoop  and  look  under  the  painted 
glass  in  order  .to  see  conditions  within  the 
car  or  on  the  rear  platform.  This  last- 
mentioned  fact  is  perhaps  not  very  impor- 
tant in  view  of  the  evidence  that  the  doors 
were  open,  but  it  has  some  bearing  on  the. 
question  of  the  ability  of  the  motorman  to 
easily  see  what  was  happening  on  the  rear 
platform  and  [267]  steps.  Other  than  as 
above  stated  there  was  no  evidence  as  to  the 
duties  of  a  conductor,  the  necessity  of  having 
a  conductor  on  the  car  in  question,  the 
amount  of  traffic  on  the  street,  the  number 
of  passengers  usually  riding  upon  cars  on 
this  line,  nor  was  there  any  evidence  as  to 
the  expense  or  income  of  defendant  in  the 
operation  of  this  line  or  of  its  system. 

But  from  the  facts  that  the  evidence 
brought  out,  as  above  stated,  we  think  that 
rcsasonablc  men  might  well  differ  in  their 
conclusions  as  to  the  need  of  a  conductor  on 
the  portion  of  this  line  that  wa£  beyond  the 
switch.  We  must  assume  from  the  verdict 
that  this  accident  did  happen  in  the  manner 
claimed,  that  is,  that  the  motorman  started 
the  car  while  plaintiff  was  on  the  steps  in 
the  act  of  alighting.  Tlie  motorman  testifies 
that,  three  passengers  got  off  the  car,  two 
ladjcs  from  the  rear  platform  and  a  man 
froip  the  front  end  where  the  motorman  wa«j 
that  he  then  "looked  good'*  through  the 
doors,  and  into  the  mirror,  saw  that  every- 
thing was  clear,  and  started  the  car.  The 
testimony  of  the  motorman  can  be  reconciled 


with  the  story  of  plaintiff,  found  true  by 
the  jury,  only  by  saying  that  the  view  of  the 
motorman  was  obstructed,  that  he  was  un- 
able from  his  position  to  see  a  passenger 
on  the  steps  of  the  rear  platform.  The  evi- 
dence is  that  some  10  passengers  were  on  the 
car  at  the  point  where  plaintiff  got  off;  how 
many  there  were  at  the  switch  where  the 
conductor  left  the  car  does  not  appear,  nor 
does  the  average  number  of  passengers  on  the 
cars  at  these  points.  But  we  are  not  able  to 
say  as  a  matter  of  law  that  the  business  of 
defendant  was  so  light  on  this  portion  of 
the  line  that  a  conductor  was  not  needed. 
While  the  evidence  does  not  show  the  du- 
ties of  the  conductor  of  a  street  car,  we  will 
take  judicial  notice  of  what  such  duties  are 
in  general.  One  of  them,  and  not  the  least 
important,  is  to  see  that  alighting  passen- 
gers are  safely  off  the  car  before  the  signal 
to  start  is  given.  The  conductor,  when  he 
is  not  collecting  fares,  ordinarily  stands  on 
the  rear  platform,  and  knows  absolutely 
when  it  is  safe  to  pull  the  bell  to  start.  It 
is  pretty  clear  that  this  accident  would  not 
have  happened  had  there  been  a  conductor 
on  this  car.  This  is  decisive  on  the  question 
of  proximate  cause,  though  not  on  the  ques- 
tion of  negligence. 

[268]  Defendant  relies  upon  the  case  of 
Palmer  v.  Winona  R.  etc.  Co.  78  Minn.  138, 
80  N.  W.  869.  In  that  case  plaintiff  left 
the  car  from  the  front  platform,  where  the 
motorman  stood.  It  is  clear  enough  that  the 
absence  of  a  conductor  was  not  the  proxi- 
mate cause  of  the  accident,  but  the  decision 
was  put  upon  the  ground  that  there  was  no 
evidence  in  the  case  that  warranted  a  finding 
that  defendant  was  negligent  in  failing  to 
have  a  conductor  on  the  car.  It  was  held 
that,  in  the  absence  of  any  valid  law  or  ordi- 
nance regulating  the  matter,  the  mere  fact 
that  in  a  particular  instance  an  injury  might 
have  been  averted  if  the  street  railway  com- 
pany had  employed  two  men  to  operate  and 
manage  its  car,  instead  of  one,  is  not  the 
test  of  whether  or  not  the  company  was  neg- 
ligent in  failing  to  employ  the  second  man. 
The  opinion  states  that  other  circumstances 
must  be  taken  into  consideration,  and  men- 
tions as  some  of  these  circumstances,  the  ex- 
pense of  employing  the  second  man,  the 
amount  of  traffic  on  the  streets  and  on  the 
cars,  the  danger  to  be  encountered  on  a  par- 
ticular route,  the  rate  of  speed  at  which  the 
cars  run,  the  absence  or  presence  of  grade 
railroad,  crossings.  It  is  also  said  that 
"other  circumstances"  should  be  considered. 
But  it  is  not  held  or  intimated  that  all 
these  circumstances  must  be  shown  to  make 
the  question  one  of  fact  for  a  jury,  nor  just 
what  circumstances  would  be  sufficient.  All 
that  is  distinctly  held,  is  that  the  "mere 
fact"  that  the  injury  might  have  been  avert- 
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ed  by  the  employment  of  another  man,  is 
not  the  test.  This  is  clearly  right,  and  we 
adhere  to  this  holding,  but  we  think  there 
\a  much  more  than  this  ''mere  fact"  shown 
in  the  case  at  bar.  As  to  the  expense  we 
cannot  hold  that  the  absence  of  evidence  on 
this  point  is  to  be  charged  to  plaintiff.  As 
to  the  amount  of  traffic  on  the  streets  the 
evidence  is  rather  barren,  but  it  sufficiently 
indicates  that  this  was  a  fairly  well  settled 
part  of  the  city,  with  stores  along  the  street 
where  the  car  ran,  and  we  should  not  call 
Winona  "a  small  city,"  Without  alluding 
further  to  the  evidence  or  absence  of  evi- 
dence as  to  the  circumstances,  we  hold  that 
enough  was  shown  to  justify  the  court  in 
submitting  this  issue  to  the  jury,  and  to 
justify  the  verdict  rendered.  We  find  nothing 
in  the  authorities  cited  by  defendant  that 
conflicts  with  this  conclusion.  The  statement 
quoted  from  Thompson,  Negligence,  [269] 
§  3552,  gives  the  law  substantially  as  an- 
nounced in  the  Palmer  case.  The  citation 
to  36  Cyc.  1484,  note  47,  has  been  consulted 
and  nothing  found,  either  in  the  text  or  cases 
cited  to  support  it,  that  affects  this  case. 
Order  affirmed. 


NOTE. 

Operating  Oar  or  Train  -with,  Insnf- 
lleient  Hnmber  of  Eaiployees  as  Neg- 
ligence  on  Part  of   Carrier  of  Pas- 


Railroad  Train,  73. 
Street  Car,  74. 
Subway  Train>  75. 


JBolfrood  Train* 

As  a  general  proposition,  a  railroad  com- 
pany is  bound  to  provide  its  trains  with  a 
sufficient  number  of  employees  to  meet  the 
demands  of  the  ordinary  use  of  the  road  and 
such  unusual  demands  as  may  reasonably  be 
anticipated.  The  question  as  to  the  number 
of  employees  necessary  is  ordinarily  one  of 
fact  for  the  jury.  Schmidt  v.  Chicago,  etc. 
R.  Co.  83  111.  405. 

It  has  been  held  to  be  negligence  for  a 
railroad  to  operate  without  a  conductor  a 
passenger  car  attached  to  a  freight  train. 
Means  v.  Carolina  Cent.  R.  Co.  124  N.  C. 
574,  32  S.  E.  960,  45  L.R.A.  164,  wherein 
the  court  said:  "When  this  case  was  here 
at  February  term,  1898,  a  new  trial  was  or- 
dered because  of  an  error  committed  by  his 
honor  on  the  trial  below  in  instructing  the 
jury  that  'it  is  the  duty  of  a  railroad  com- 
pany to  have  a  conductor  when  there  are 
passengers,  and  it  la  negligence  not  to  have 
one.'     In   reference   to  that   instruction   we 


said,  'The  rule  would  apply  where  the  trains 
are  passenger  trains,  or  where  a  considerable 
part  of  the  train  was  for  the  accommodation 
of  passengers,  and  the  passenger  fare  would 
be  a  considerable  part  of  the  inducement  to 
run  the  train.  But  where  the  train  is  a 
freight  train  with  a  passenger  car  attached, 
it  is  a  fair  presumption  that  the  passenger 
coach  is  purely  for  the  accommodation  of 
the  public,  and  we  cannot  say  as  a  matter 
of  law  and  that  it  would  be  negligence 
(nothing  else  appearing)  in  a  railroad  com- 
pany not  to  furnish  a  conductor  on  such 
trains.'  [122  X  C.  990,  29  S.  E.  939.]  In 
the  case  as  it  was  made  up  for  this  court  at 
the  first  hearing,  nothing  appeared  as  to  the 
nature  or  destination  of  the  train,  except  that 
it  was  one  which  consisted  of  an  engine  and 
eleven  cars,  including  one  passenger  coach 
and  a  shanty  car,  and  that  it  left  Charlotte 
at  4  p.  M.  Nothing  was  said  of  the  extent 
of  the  passenger  traffic.  We  thought  the 
charge  of  his  honor  too  broad  to  fit  the  facts 
of  that  case.  The  case  as  presented  now  has 
some  new  features — and  important  ones. 
.  .  .  The  engineer  testified  that  'at  ordi- 
nary times  we  carried  a  good  many  passen- 
gers.' It  is  apparent  from  the  fact«  above 
stated  that  in  the  running  of  that  train  the 
passenger  traffic  was  a  matter  of  business 
consideration  to  the  company.  ...  It  was 
the  duty  of  defendant  company  to  have  had  a 
conductor  for  such  a  train  as  that  of  the 
defendant's  was  shown  to  have  been  by  the 
undisputed  evidence,  and  the  defendant  was 
negligent  in  not  having  provided  one.  What 
might  be  a  sufficient  crew  to  manage  a  train 
would  ordinarily  be  a  question  for  the  jury, 
but  whether  or  not  it  is  negligence  in  a  rail- 
road company  not  to  furnish  a  conductor,  in 
a  case  like  the  one  before  the  court,  tlie 
evidence  being  undisputed,  must  be  a  question 
of  law.  The  conductor  need  not  have  been 
purely  and  entirely  a  passenger  conductor;  a 
freight  conductor  might  have  been  sufficient, 
under  the  circumstances,  to  have  discharged 
the  duties  of  a  passenger  conductor  and  his 
own  at  the  same  time." 

In  Comerford  v.  New  York,  etc.  R.  Co.  181 
Mass.  528,  63  N.  E.  936,  the  court  said:  ''As 
to  the  absence  of  brakemen,  the  jury  were  in- 
structed that  if  the  absence  of  the  statutory 
number  of  brakemen  'had  nothing  to  do  with 
the  accident,  that  is  all  out  of  the  case,'  but 
'if  the  lack  of  those  brakemen  in  any  way 
helped  on  this  accident,'  then  that  is  one  of 
the  things  you  may  consider  in  determin- 
ing whether  this  railroad  was  negligent  in 
what  took  place  there.  The  defendant  con- 
tends that  the  efl'ect  of  this  was  to  give  the 
jury  the  right  to  find  for  the  plaintiff  upon  a 
new  substantive  ground  of  liability  on  the 
part  of  the  defendant,  namely,  the  non- 
6baervance  of  a  statutory  requirement.     We 
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do  not  BO  understand  it.  The  jury  were  dis- 
tinctly told  that  the  plaintiff  must  prove  his 
case  as  set  out  in  his  declaration,  or  in  other 
words,  that  he  was  thrown  from  the  car  by  a 
negligent  starting  or  negligent  checking  of 
the  train.  The  number  of  persons  at  work  on 
the  train,  whether  brakemen  or  not,  might 
properly  be  considered  by  the  jury  upon  the 
question  whether  proper  care  was  exercised 
to  ascertain  the  condition  of  things  at  the 
time  tlie  order  to  stop  was  given,  and  we  do 
not  see  that  the  court  went  further  than 
that." 

In  Worthington  v.  Central  Vermont  R. 
Co.  64  Vt.  107,  23  Atl.  590,  15  L.R.A.  326, 
it  was  held  to  be  error  for  the  trial  court  to 
submit  to  the  jury,  as  one  element  bearing  on 
the  question  of  the  railroad's  negligence  in 
operating  its  train,  the  fact  that  there  were 
but  two  brakemen  on  it,  where  there  was 
nothing  tending  to  show  that  the  train  was 
improperly  operated  for  lack  of  brakemen. 

Street  Car. 

It  is  the  duty  of  a  street  car  company  to 
provide  employees  sufficient  in  number  to 
avoid  accident.  Di  Prisco  v.  Wilmington 
City  R.  Co.  4  Penn.   (Del.)   527,  57  Atl.  906. 

The  failure  to  have  a  conductor  on  a  street 
car  may  constitute  negligence.  The  question 
is  one  of  fact  depending  on  the  circum- 
stances of  each  case.  Armstrong  v.  Mont- 
gomery St.  R.  Co.  123  Ala.  233,  26  So.  349. 
See  also  Dunn  v.  Cass  Ave.  etc.  R.  Co.  21 
Mo.  App.  188,  citing  Fortune  v.  Missouri  R. 
Co.  10  Mo.  App.  252.  And  see  the  reported 
case. 

The  fact  that  a  car  i^  operated  by  only  one 
man  does  not  of  itself  establish  negligence. 
Root  V.  Des  Moines  R.  Co.  122  la.  469,  98  N. 
W.  291.  And  in  the  absence  of  anv  valid  law 
or  ordinance  regulating  the  matter,  the  fact 
that  in  a  particular  instance  an  injury  might 
have  been  averted  if  the  company  had  pro- 
vided two  men  instead  of  one  does  not  prove 
negligence.  Palmer  v.  Winona  R.  etc.  Co.  78 
Minn.  138,  80  N.  W.  869.  And  see  the  re- 
ported case. 

It  has  been  held  that  where  a  street  car 
was  operated  without  a  conductor,  that  fact 
would  not  be  regarded  as  constituting 
negligence  on  the  part  of  the  company  so  as 
to  charge  it  with  liability  for  injury  to  a 
boy  who  was  run  over  by  the  car,  unless  it 
appeared  that  the  mot  or  man  at  the  time  of 
the  accident  was  prevented  from  doing  his 
duty  as  a  motorman  by  trying  to  perform 
also  the  duties  of  a  conductor,  and  that  his 
failure  caused  the  injury.  Di  Prisco  v.  Wil- 
mington City  R.  Co.  4  Penn.  (Del.)  627,  57 
Atl.  90G.  And  it  has  lieen  held  that  a  street 
railway  company  was  liable  for  an  injury  due 
to  the  absence  of  a  motorman  from  his  post 


while  engaged  in  collecting  fares.  City 
Electric  R.  Co.  v.  Jones,  61  111.  App.  183, 
affirmed  161  111.  47. 

It  has  been  held  that  the  violation  of  on 
ordinance  requiring  the  presence  of  a  con- 
ductor will  not  render  the  company  liable  for 
an  injury  that  takes  place,  unless  the  failure 
to  comply  with  the  ordinance  causes  the  in- 
jury. Chicago  West  Division  R.  Co.  v.  Hair, 
57  III.  App.  587.  In  that  case  it  appeared 
that  the  plaintiff,  a  young  boy,  was  injured 
by  "jumping  on''  a  horse  car  which  was  being 
taken  to  the  repair. shop.  The  court  ques- 
tioning whether  the  ordinance  applied  to 
cars  not  being  used  for  the  transportation  of 
passengers,  said:  ''Be  this  as  it  may,  it  does 
not  appear  that  the  injury  to  the  plaintiff 
was  caused  by  the  failure  of  the  defendant  to 
comply  with  the  ordinance.  It  is  argued  that 
if  there  had  been  a  conductor  with  each  car 
the  plaintiff  would  not  have  jumped  upon 
the  car.  W^e  do  not  see  how  this  follows. 
The  ordinance  does  not  make  it  the  duty  of 
the  conductor  to  keep  small  boys  from  get- 
ting thereon,  nor  at  what  place  in  the  car  he 
shall  remain.  The  conductor  might,  under 
the  ordinance,  have  properly  been  upon  the 
rear  platform  or  seated  near  the  rear  door. 
It  is  not  possible  for  one  conductor  to  be  at 
all  times  so  stationed  as  that  he  can  pre- 
vent children  jumping  on  in  mere  sport. 
The  plaintiff  was  a  trespasser,  in- 
jured, so  far  as  appears,  without  fault  of  thu 
defendant." 

The  effect  of  an  ordinance  was  discussed  as 
follows  in  Lincoln  Traction  Co.  v.  Heller,  72 
Neb.  127,  100  N.  W.  197,  102  N.  W.  262: 
'•The  ordinance  of  the  city,  introduced  in 
evidence,  required  a  conductor,  as  well  as  a 
motorman  to  be  provided  wherever  th« 
necessity  of  public  travel  required  it,  and  this 
court  has  laid  down  the  rule  in  Omaha  St.  R. 
Co.  V.  Duvall,  40  Neb.  29,  that  'the  violation 
of  any  statutory  or  valid  municipal  regula- 
tion, established  for  the  purpose  of  protecting 
persons  or  property  from  injury,  is  of  itself 
sufficient  to  prove  such  a  breach  of  duty  as 
will  sustain  a  private  action  for  negligence, 
if  the  other  elements  of  actionable  negli- 
gence concur.' " 

In  Redfield  v.  Oakland  Consol.  St.  R.  Co. 
110  Cal.  277,  42  Pac.  822,  1063,  wherein  it 
appeared  that  one  man  was  needed  at  each 
end  of  the  car  in  passing  a  switch,  it  was  held 
to  be  negligence  to  operate  the  car  without  a 
conductor.  In  that  case  it  was  further  held 
that  the  fact  that  for  some  months  one  man 
had  operated  the  car  without  ajccident  did 
not  show  the  absence  of  constant  danger, 
where  the  circumstances  under  which  the  ac- 
cident occurred  showed  that  it  might  have 
occurred  many  times,  and  that  it  was  a  con- 
stant and  continuing  negligence  to  operate 
the  car  with  but  one  man  in  charge. 


Whether  the  absence  of  the  conductor  con- 
tributes to  the  injury  is  a  question  of  fact 
foT  the  jury.  Lincoln  Traction  Co.  v.  Heller, 
72  Neb.  127,  100  N.  W.  197,  102  N.  W.  262, 
wherein  the  court  said :  ''It  seems  to  us  that 
the  question  of  the  presence  or  the  absence  of 
a  conductor  on  the  car  at  the  time  of  the 
injury,  is  likewise  one  from  which  different 
inferences  might  have  been  drawn  by  fair 
snd  reasonable  minds.  This  conclusion  is 
well  illustrated  by  the  arguments  of  the 
learned  counsel  for  the  contending  parties  in 
the  case  at  bar.  It  is  claimed  by  counsel  for 
the  company  that  the  presence  of  a  conductor 
on  the  car,  if  one  had  been  there,  could  have 
made  no  difference  to  the  protection  thrown 
around  the  deceased;  that  if  such  an 
employee  had  been  on  the  car  he  would  have 
been  on  the  rear  end  platform,  waiting  to  as- 
sist passengers  to  alight  or  to  enter  the  car 
when  the  14th  street  crossing  was  reached, 
and  would  not  have  had  his  attention  direct- 
ed to  deceased  as  a  passenger  needing  special 
assistance  in  alighting  from  the  car.  On  the 
contrary,  it  is  urged  by  counsel  for  the  ad- 
ministratrix, that  if  a  conductor  had  been  on 
the  car  and  doing  his  duty  he  could  not  have 
helped  taking  notice  of  the  fact  that  the 
deceased  was  a  sick  man,  who  needed  assist- 
ance in  alighting  from  the  car,  and  that  it 
is  the  duty  of  the  street  railway  to  protect 
sick  and  afflicted  people,  whom  they  have  ac- 
cepted as  passengers,  with  such  extra  care  as 
their  condition  reasonably  requires.  This  il- 
lustrates how  different  minds  may  draw  dif- 
ferent conclusions  from  a  fact  which  might 
or  might  not  be  a  contributing  cause  to  this 
injury." 

In  Brown  v.  Louisville,  R.  Co.  (Ky.)  63  S. 
W.  1041,  it  was  held  that  an  averment  of  in- 
jury "by  the  gross  negligence  of  the  defend- 
ant in  failing  at  the  time  to  have  a  conductor 
on  said  car*'  was  not  sufficient  to  raise  an  is- 
sue of  fact  as  to  the  necessity  of  having  a 
conductor  on  the  car. 

Stihway  Train, 

It  has  been  held  that  a  company  operating 
a  subway  is  bound  to  employ  a  sufficient 
number  of  competent  servants  to  meet  any 
exigency  which,  in  the  exercise  of  vigilance 
and  care,  it  ought  reasonably  to  anticipate. 
Kuhlen  v.  Boston,  etc.  St.  R.  Co.  193  Mass. 
341,  79  N.  E.  815,  118  Am.  St.  Rep.  516,  7 
L.R.A.(N.S.)  729.  In  that  case,  wherein  the 
plaintiff  sought  damages  for  an  injury  re- 
ceived in  a  crowd  while  getting  on  a  subway 
train,  the  defendant  requested  the  following 
instruction:  "If  it  is  not  practicable  for  the 
defendant  to  carry  on  its  business  without 
the  crowding  of  its  platforms  and  cars  at 
certain  hours  of  the  day  it  is  not  negli- 
gence on  the  part  of  the  defendant  to  fail  to 
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employ  a  large  force  of  men  at  those  hours 
to  prevent  jostling  and  crowding  at  the 
entrance  to  the  cars."  In  holding  that  the 
trial  judge  properly  refused  to  give  that  in- 
struction, the  appellate  court  said:  "It  was 
for  the  jury  to  say  whether  or  not,  if  the 
crowding  of  its  platforms  and  cars  at 
certain  hours  of  the  day  was  unavoidable  in 
carrying  on  its  business,  that  high  degree  of 
care  which  it  was  bound  to  exercise  called  for 
the  employment  of  an  increased  number  of 
men  to  prevent  such  jostling  and  crowding 
at  the  entrance  of  the  cars  as  would  involve 
danger  to  passengers,  and  whether  or  not  it 
was  reasonable,  in  view  of  the  nature  and 
extent  of  the  defendant's  business,  to  require 
this  precaution  to  be  taken." 


v. 
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Streets  and  HiKhways  —  Riebt  to  Mave 
House  in  Street  —  Interference  with 
Telephone  Wires. 

Plaintiff,  a  resident  taxpayer  of  a  city,  ob- 
tained a  permit  under  a  city  ordinance,  to 
move  a  house  along  a  street.  The  city  had 
granted  to  a  telephone  company  a  franchise 
to  maintain  poles  and  wires  m  the  street.  The 
company's  manager  agreed  to  remove  the 
wires  to  enable  the  house  to  pass,  but  failed 
to  do  so.  It  is  held  that  plaintiff,  suing  for 
damages  caused  by  being  prevented  from  mov- 
ing the  house  because  of  the  wires,  was  im- 
properly nonsuited. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Lenoir 
county:     Rountreb,  Judge. 

Action  by  Orrin  Weeks,  plaintiff,  against 
Carolina  Telephone  and  Telegraph  Company, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.     Revebsed. 

C.  V.  Covper^  Loftin  d  Daicson  and  Rouse 
d  Land  for  plaintiff. 

T.  T,  Ormond  and  O.  M.  T.  Fountain  d 
Son  for  defendant. 

[469]  Clabk,  C.  J. — This  is  an  action  by 
a  resident  and  taxpayer  of  Kinston  who  had 
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obtained  a  permit  from  the  city  authorities 
to  move  a  house  along  the  street  from  one 
point  to  another  in  that  town.  The  city  had 
passed  an  ordinance  regulating  the  moving 
of  houses  which  required  a  permit  from  the 
city  and  that  the  mover  should  bear  all  ex- 
penses of  removing  the  electric  light  wires  for 
the  passage  of  sucli  liouse,  with  a  penalty 
for  allowing  any  building  to  remain  in  the 
same  place  more  than  six  hours  in  the  day, 
Sundays  excepted. 

The  city  had  granted  the  defendant  a  fran- 
chise to  erect  the  telephone  system  by  an 
ordinance  under  one  section  of  which  the  de- 
fendant obligated  itself  to  observe  the  ordi- 
nances of  the  city,  then  in  force  or  tliereafter 
to  be  enacted,  which  was  its  duty  anyway. 
The  poles  were  erected  under  the  supervision 
of  the  board  of  aldermen.  After  the  comple- 
tion of  the  defendant's  system  it  appeared 
before  the  city  council  and  asked  to  be  per- 
mitted to  raise  the  rates  of  phone  rentals, 
as  provided  in  the  franchise,  which  the  board 
permitted,  and  fixed  the  rates.  It  was  ad- 
mitted, that  at  the  time  of  the  franchise,  and 
since,  it  has  been  usual  to  move  buildings 
under  the  permit  of  the  city. 

The  plaintiff  testified  that  he  was  negotiat- 
ing the  purchase  of  a  one-story  building  and 
offered  to  pay  $376  for  the  building,  provided 
the  city  would  grant  the  permit  to  move  and 
that  the  telephone  company  would  remove  its 
wires  to  permit  the  building  to  be  carried 
from  its  then  location  to  a  vacant  lot  on 
which  the  plaintiff  wished  to  place  it.  He 
said  that  he  received  from  the  authorities 
permit  to  remove  the  building  and  then  ap- 
plied to  the  defendant's  manager,  who  told 
him  to  go  ahead  and  he  would  remove  the 
wires  when  necessary,  and  that  in  consequence 
he  purchased  the  house. 

Under  these  conditions  the  plaintiff  testified 
he  began  to  remove  the  building.  The  small 
wires  were  actually  cut  and  the  house  was 
moved  into  the  street  and  reached  the  first 
crossing,  where  the  defendant's  wires,  poles, 
and  cables  interfered.  At  this  point  the  de- 
fendant's manager  [470]  refused  to  remove 
the  obstructions  unless  the  plaintiff  would 
pay  all  expenses,  which  the  defendant's  man- 
ager estimated  at  a  large  sum.  The  defendant 
offered  evidence  tending  to  show  that  cables 
would  have  to  be  out  at  a  great  expense,  while 
the  plaintiff  offered  evidence  tending  to  show 
that  the  building  could  have  proceeded  by 
merely  lowering  or  raising  the  cable.  After 
expending  $500,  the  plaintiff  was  compelled 
to  sell  the  building  at  the  highest  market 
price,  $100,  and  claims  that  he  sustained  a 
loss  of  $400,  not  including  the  loss  of  all 
benefit  and  profit  from  the  proposed  transac- 
tion. 

The  court  erred  in  granting  a  nonsuit.  The 
town  of  Kinston  was  vested  with  full  au- 
thority to  regulate  the  use  of  its  streets,  and 


by  ordinance  had  assumed  to  control  the  mov- 
ing of  buildings  along  said  street,  and  had 
granted  this  plaintiff  a  permit  to  thus  move 
the  building.  Besides,  there  was  evidence 
tending  to  show  that  the  defendant,  through 
its  local  manager,  who  was  in  control  of 
its  plant  and  operations  in  that  town,  con- 
tracted with  the  plaintiff  to  remove  the  ob- 
structions in  the  way  of  his  removal  of  this 
building. 

The  full  authority  of  a  municipality  over 
its  streets  and  the  wide  discretion  reposed  in 
them  is  fully  recognized  in  Tate  v.  Greens- 
boro, 114  X.  C.  392,  19  S.  E.  767,  24  L.R.A. 
671,  and  in  the  cases  cited  thereto  in  the 
Anno.  Ed.  These  hold  that  such  authority 
will  not  be  reviewed  by  the  courts  unless  it 
has  been  exercised  negligently,  wilfully,  or 
maliciously. 

While  we  have  no  direct  case  in  our  State 
as  to  moving  buildings  along  the  streets  with 
the  permission  of  the  town  authorities,  the 
law  is  thus  summed  up  28  Cyc.  909  (c),  with 
citations:  **A  citizen  has  a  common-law^ 
right  to  the  reasonable  use  of  streets  for  the 
purpose  of  moving  buildings,  subject  to  rea- 
sonable restrictions  which  the  municipality 
may  impose."  A  case  in  point  is  Indiana 
R.  Co.  V.  Calvert  [168  Ind.  321,  80  N.  E. 
961,  10  L.R.A.(N.S,)  780]  11  Ann.  Cas.  635, 
with  a  valuable  note  containing  a  summary 
of  the  authorities.  In  Day  v.  Green,  4  Cush. 
(Mass.)  433,  Chief  Justice  Shaw  says:  "That 
it  is  often  useful  and  convenient  that  build- 
ings should  be  so  removed  is  found  by  ex- 
perience. .  And  therefore  it  seems 
highly  proper  that  the  power  to  authorize 
and  regulate  it  should  exist  somewhere." 
This  is  cited  as  a  correct  statement  of  the 
law,  1  Dillon  Mun.  Corp.  (4  ed.)  sec.  395. 
In  Indiana  R.  Co.  v.  Calvert  [168  Ind.  321, 
80  N.  E.  961,  10  L.R.A.(N.S.)  780]  11  Ann. 
Cas.  635,  it  is  said:  "Tlie  mere  fact  that 
appellant  enjoys  contract  rights  in  the  streets 
is  not  controlling.  The  regulations  operate 
on  the  property,  and  it  must  always  be  under- 
stood that  those  who  enter  into  such  contract 
relations  with  the  public  as  render  their  prop- 
erty reasonably  subject  to  control  do  so  with 
a  knowledge  that  the  police  power  is  an  in- 
alienable and  continuing  authority."  In  the 
note  referring  to  this  case  it  is  said:  "It 
was  held  that  for  the  purpose  of  moving  a 
building  the  plaintiff  had  the  right,  upon 
compliance  with  the  terms  of  the  ordinance, 
to  cut  the  wires  of  the  electric  light  com- 
pany." 

[471]  A  reasonable  use  of  the  streets  for 
the  purpose  of  moving  buildings  is  proper  and 
necessary.  Even  if  it  were  conceded  that  the 
city  could  barter  away  this  right  which  it 
held  in  trust  for  its  citizens,  it  has  not 
done  so  in  this  case.  Its  ordinances  recog- 
nize such  right  by  requiring  a  permit,  and 
the  franchise  granted  to  the  defendant   re- 
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quired  it  to  observe  the  city  ordinances.  In 
Moore  v.  Carolina  Power,  etc.  Co.  163  N.  C. 
302,  79  S.  E.  596,  it  was  held,  in  reference 
to  the  city's  power  over  its  streets,  that  "A 
municipal  corporation  cannot  transfer  to  a 
giiofft-public  corporation  for  its  convenience 
and  profit  the  superior  right  which  the  city 
authorities  can  exercise  only  for  the  public 
benefit." 

The  defendant,  like  all  other  public- service 
corporations,  exercises  its  rights  and  powers 
in  subordination  to  those  of  the  public.  The 
poles  and  wires  of  the  defendant  are  unsight- 
ly, and  the  wires,  being  above  ground,  ex- 
pose the  defendant  to  interruption  of  the 
service  from  storms  and  electrical  disturb- 
ances. It  is  strange  that  such  companies  do 
not  avoid  this  by  placing  their  wires  under- 
ground. But  if  they  prefer  to  keep  them 
above  ground,  to  save  the  expense  of  their 
proper  installation  in  pipes  underground,  they 
must  not  interfere  with  the  superior  rights 
and  privileges  in  the  streets  of  the  citizens 
or  with  those  rights  held  by  the  authorities 
in  trust  for  the  people.  Norfolk  Southern  R. 
Co.  V.  Morehead  City,  167  N.  C.  118,  83  S.  E. 
2o0. 

Besides,  there  was  evidence  of  an  express 
agreement  and  contract  between  the  plaintiff 
and  the  defendant's  manner  upon  which  he 
could  base  an  action  for  the  defendant's  sub- 
sequent interference  with  the  removal  of  the" 
house  after  agreeing  that  the  wires  should 
be  removed  for  it.  The  defendant  contends 
on  its  evidence  that  its  manager  agreed  only 
to  remove  the  "wires,"  but  said  nothing  about 
removing  "cables."  The  defendant  also  con- 
tends that  its  manager  at  Kinston  in  charge 
of  its  plant  and  operations  was  the  "local 
manager,"  and  did  not  have  authority  to  make 
such  contract.  This  matter  should  have  been 
submitted  to  the  jury  under  proper  instruc- 
tions, and  should  not  have  been  decided  by 
the  court  itself  by  granting  a  nonsuit. 
Reversed. 

Brown,  J.,  did  not  sit;  Hoke,  J.,  concurred 
in  result;  Allen,  J.,  dissented. 

NOTE. 

Use  of  Streets  for  MoTing  Buildings. 

Introductory,  77. 
Ri^t  to  Use  Street,  77. 
Exercise  of  Right: 

Nature  of  Use,  77. 

Permit  by  Municipal  Corporation,  78. 

Interference  with  Electric  Wires^  79. 

Injury  to  Trees,  80. 

Introductory, 

This   note   collates   the   recent   cases   dis- 
cussing the  use  of  streets  for  moving  build- 


ings. The  earlier  cases  on  tliis  subject  will 
be  found  in  the  notes  to  Northwestern  Tele- 
phone Exch.  Co.  V.  Anderson,  1  Ann.  Cas. 
110;  Indiana  R.  Co.  v.  Calvert,  11  Ann.  Cas. 
635;  and  Com.  v.  Morrison,  125  Am.  St.  Rep. 
338,  351. 

Right  to  Use  Street. 

Consonant  witli  the  decision  on  the  reported 
case,  it  has  been  held  that  the  right  to  use 
the  streets  for  the  purpose  of  moving  build- 
ings is  not  dependent  on  statute,  but  is  a  com- 
mon-law right  and  may  be  exercised  where 
it  is  not  restricted  by  statute  or  ordinance. 
New  York  Telephone  Co.  v.  Dittman,  96  Misc. 
60,  159  N.  Y.  S.  625.  The  decision  in  Hinman 
V.  Clarke,  121  App.  Div.  105,  105  N.  Y.  S.  725, 
upholding  the  conunon-law  right,  was  re- 
viewed in  the  note  to  Indiana  R.  Co.  v.  Cal- 
vert, 11  Ann.  Cas.  635.  That  decision  has 
since  been  afiirmed,  without  opinion,  in  193 
N.  Y.  640,  86  N.  E.  1125. 

But,  as  discussed  in  the  succeeding  subdivi- 
sion, the  right  to  use  streets  for  moving  build- 
ings is  subject  to  modification  by  other  lawful 
uses  of  the  streets.  And  the  right  of  moving: 
a  building  along  a  certain  street  has  been 
denied  where  its  exercise  would  have  unrea- 
sonably infringed  on  other  rights.  Ft.  Madi- 
son St.  R.  Co.  V.  Hughes,  137  la.  122,  114  N. 
W.  10,  14  L.R.A.(N.S.)  448  (no  right  to  tie 
up  street  car  line) ;  Richards  v.  Daudi,  162 
N.  Y.  S.  193  (injunction  to  protect  shade 
trees).  In  the  case  first  cited,  it  was  said: 
''The  rights  of  tlie  defendants  to  the  use  of 
the  street  was  limited  by  those  of  the  com- 
pany to  operate  its  cars  thereon,  and  they 
could  not  insist  upon  the  elimination  of  its 
franchise,  rights  in  order  to  give  way  to  them 
over  the  road  in  moving  the  house.  In  other 
words,  the  defendants  had  the  right  to  the 
use  of  the  street  as  it  was,  with  the  trolley 
line  in  operation,  and  not  as  it  would  have 
been,  had  no  franchise  been  granted  by  the 
city  of  Ft.  Madison;  and,  as  they  could  not 
move  the  house  lengthwise  on  the  street  as 
they  intended  without  occupying  the  com- 
pany's track,  destroying  the  trolley  line,  and 
interrupting  for  a  considerable  time  the  oper- 
ation of  its  cars,  the  jury  was  rightly  in- 
^structed  that  they  were  not  entitled  to  take 
the  house  into  that  street." 

Whether  the  moving  of  a  building  is  a  rea- 
sonable or  an  unreasonable  use  of  the  streets 
is  a  question  of  fact  in  each  case.     Western 
New  York,  etc.  Traction  Co.  v.  Stillman,  143 
^  App.  Div.  717,  128  N.  Y.  363. 

Exercise  of  Right. 

Nature  of  Use. 

A  conflict  exists  among  the  authorities  as 
to  the  nature  of  the  use  of  streets  for  moving 
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buildings.    Such  a  use  has  been  held  to  be  an 
unusual  and  extraordinary  one.    Ft.  Madison 
St.  R.  Co.  V.  Hughes,  137  la.  122,  114  N.  W. 
10,   14  L.R.A.(N.S.)    448;    Kibbie  Telephone 
Co.  V.  Landphere,  151  Mich.  309,  115  N.  W. 
244,    16   L.R.A.(X.S.)    689;    Edison    Electric 
LijQrht,  etc.  Co.  v.  Bloraquist,  110  Minn.  163, 
124  X.  \V.  960,  125  X.  W.  895,  136  Am.  St. 
Kcp.  460.    And  it  has  been  held  to  be  private 
and  not  public*.     Edison  Electric  Light,  etc. 
Co.  V.  Bloniquist,  185  Fed.  615.    See  also  Kib- 
bie  Telephone   Co.   v.   Landphere,   151   Mich. 
309,  115  X.  VV.  244,  16  L.R.A.(N.S.)   689.    In 
KdiHon  Electric  Light,  etc.  Co.  v.  Blomquist, 
supra,  the  court  said:    "For  the  purpose  of 
illustration,  it  will  be  well  to  examine  some 
of  the  facts  in  this  case  as  disclosed  by  the 
evidence.     The  house  to  be  moved  is  31  feet 
wide,  40  feet  long,  and  40  feet  high.     It  is 
to  be  moved  17  blocks,  and  passes  over  13 
street    crossings,    and    at   some   14    different 
places     interferes     with     the     complainants' 
wires.     These  carry  a  voltage,  some  of  110, 
some  220,  some  2,200,  and  some  4,000,  volts. 
They  furnish  current  to  300  city  arc  lights. 
They  furnish  light  or  power  to  some  77  diflfer- 
ent  persons  or  corporations.     There  is  a  dis- 
pute between  the  parties  as  to  whether  any  or 
all  of  these  wires  would  have  to  be  cut  and 
the  current  shut  off;  but  it  would  seem  that 
at  least  the  wires  carrying  a  voltage  of  2,200 
and  4,000  volts  would  have  to  be  cut,  stop- 
ping the  current.     In  addition  to  the  incon- 
venience to  the  complainants  and  their  pa- 
trons, it  appears  that  the  house  will   cross 
the  tracks  of  the  street  car  company  whose 
wires  will  have  to  be  cut  or  displaced.     In 
addition    to    all    this,    there    is    the    incon- 
venience to  public  travel  on  foot  and  in  vehi- 
cles caused  by  the  obstruction  of  the  streets, 
resulting    from    the    removal    of    the    house 
through    them.      Similar    inconveniences    are 
suffered   by   the   general   public    in   all   such 
cases.    The  only  person  benefited  is  the  owner 
of  the  house." 

A  different  result  has  been  reached  by  the 
adoption  of  the  view  that  the  use  of  streets 
for  the  moving  of  buildings  is  a  frequent  and 
proper  use.  Missouri  Pac.  R.  Co.  v.  Sproul 
(Kan.)  162  Pac.  293.  And  see  the  reported 
case.  In  Missouri  Pac.  R.  Co.  v.  Sproul, 
supra,  it  was  said:  '*Cases  are  cited  in  which 
the  moving  of  a  building  along  the  streets  is 
not  within  the  rights  enjoyable  by  the  public 
as  a  use  of  the  streets.  These  depend  to  some 
extent  on  statutes  and  ordinances,  and  also 
on  the  fact  that  the  moving  of  buildings  in 
the  particular  region  is  not  a  frequent  or 
recognized  use  of  the  streets.  The  following 
are  illustrative  of  those  cases:  Edison  Elec- 
tric Light,  etc.  Co.  v.  Blomquist,  185  Fed. 
615;  Xorth western  Telephone  Exch.  Co.  v. 
Anderson,  12  X.  D.  585,  1  Ann.  Cas.  110,  98 
X.  W.  706,  65  L.R.A.  771,  102  Am.  St.  Rep. 


580.  Tliis  rule  is  not  in  keeping  with  the 
view  taken  by  this  court  in  regard  to  the 
use  that  may  be  made  of  the  streets,  and 
especially  where,  as  here,  it  is  shown  that  it 
is  a  use  to  which  they  are  frequently  and 
customarily  devoted  in  a  particular  city  or 
community." 

It  has  been  held  that  the  power  of  a  city 
to  control  its  streets  and  reasonably  to  regu- 
late traffic  thereon  includes  the  power  to  de- 
termine whether  the  moving  of  buildings  is  a 
public  use  of  the  streets.  State  v.  Omaha, 
etc.  St.  R.  Co.  (Xeb.)  161  N.  W.  170,  wherein 
the  court  said:  "It  is  said  that  the  move- 
ments of  buildings  along  highways  is  neither 
an  ordinary  nor  a  public  use  of  the  highway. 
It  appears  that  two  licensed  house  movers 
were  examined  as  witnesses  on  the  trial  of  the 
case.  One  of  them  testified  that  from  1887 
about  500  or  600  houses  were  moved  each 
year  across  the  streets  of  the  city.  The  pub- 
lic use  of  the  streets  may  mean  cither  a  use 
for  the  benefit  of  the  public  or  a  use  by  the 
public  generally.  As  the  city  has  control  of 
its  streets,  and,  using  a  reasonable  discretion, 
can  regulate  the  trafiic  thereon  and  prescribe 
the  uses  to  which  a  street  may  be  put,  not, 
of  course,  prohibiting  the  genial  and  ordi- 
nary use  for  which  the  streets  are  construct- 
ed, it  is  manifest  that  the  authorities  of  the 
city  may  within  reasonable  limits  determine 
what  is  and  what  is  not  a  public  use  of  the 
streets.  In  providing,  as  these  ordinances  do, 
that  under  suitable  regulations  and  restric- 
tions the  public  may  use  the  streets  for  the 
movement  of  buildings,  it  must  be  conceded 
that  the  authorities  have  not  exceeded  their 
power  nor  abused  their  discretion.  Tlie  ordi- 
nance of  1886,  therefore,  in  the  light  of  the 
subsequent  franchises,  must  be  held  to  declare 
that  the  movement  of  buildings  along  the 
streets  is  a  public  use  of  the  streets,  and  tha;t 
the  provisions  of  the  respective  franchises  of 
the  respondent  corporation's  constituent  com- 
panies that  they  must  not  with  their  appli- 
ances obstruct  the  public  use  of  the  streets 
forbid  their  preventing  such  movement  of 
buildings." 

Pesmit  by  Municipal  Cobpobation. 

A  municipal  corporation  having  by  charter 
control  over  its  streets  may  enact  an  ordinance 
regulating  the  moving  of  buildings  in  the 
streets,  providing  for  the  issuance  of  a  per- 
mit, and  prohibiting  the  moving  of  a  build- 
ing in  the  absence  of  the  permit.  Robinson  v. 
Otis,  30  Cal.  App.  769,  169  Pac.  441. 

Municipal  corporations  may  require  that 
only  licensed  house  movers  may  move  build- 
ings witliin  the  corporate  limits,  and  that 
such  licensees  must  secure  a  permit  in  each 
instance  before  moving  any  building.  In 
such   case   the   permit    is   the   limit   of   the 
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mover's  rights.  Edison  Electric  Light,  etc. 
Co.  V.  Blomquist,  110  Minn.  163,  124  N.  W. 
969,  125  N.  W.  895,  136  Am.  St.  Rep.  460. 

Under  an  ordinance  requiring  the  issuance 
of  a  permit  on  certain  conditions,  mandamus 
to  compel  its  issuance  on  compliance  with  the 
conditions  has  been  granted.  Blocki  v.  Kj'ue- 
ger,  121  III.  App.  357.  But  on  the  other 
hand  it  has  been  held  that  the  governing  body 
of  a  municipal  corporation  has  a  certain  dis* 
eretion  in  the  matter  of  granting  permits  for 
the  moving  of  a  building,  and  that  in  the 
absence  of  fraud  or  abuse  of  discretion  its 
conclusion  Is  binding  on  the  court.  Robin- 
son V.  Otis,  30  Cal.  App.  769,  159  Pac.  441. 

A  permit  does  not  justify  the  removal  of  a 
building  five  feet  longer  and  about  a  foot  and 
a  half  wider  than  that  described  in  the  per- 
mit, where  the  larger  building  causes  injury. 
Com.  V.  Byard,  200  Mass.  175,  86  N.  E.  285, 
20    L.RJV.(N.S.)     814. 

A  permit  may  be  revoked  where  it  appears 
that  the  mover  of  the  building  intends  to 
make  an  improper  use  of  the  streets.  Hickok 
V.  Mt.  Vernon,  145  App.  Div.  599,  130  N.  Y. 
S.    254. 

The  granting  of  a  permit  for  the  removal 
of  a  house  along  the  street  does  not  render 
the  municipality  liable  for  negligence  on  the 
part  of  the  one  acting  under  the  permit. 
Howard  v.  St  Thomas,  19  Ont.  719. 

IXTERFEBENCS   WITH    ElSGTBIO   WiBES. 

It  has  been  held  that  a  substantial  inter- 
ference with  the  trolley  wires  of  a  street  car 
line  by  the  moving  of  a  house  may  be  re- 
strained. Ft.  Madison  St.  R.  Co.  v.  Hughes^ 
137  Iowa  122,  114  N.  W.  10,  14  L.R.A.(N.S.) 
448. 

In  Western  New  York,  etc.  Traction  Co.  v. 
Stillman,  143  App.  Div.  717,  128  N.  Y.  S.  363, 
it  appeared  that  a  traction «company  had  ob- 
tained a  preliminary  injunction  restraining 
the  defendant  from  moving  a  building.  This 
injunction  was  then  dissolved  on  the  con- 
dition that  notice  should  be  given  to  the  trac- 
tion company  and  it  should  be  allowed  to 
handle  the  wires  and  construction  with  its 
own  men  and  that  the  defendant  should  pay 
all  the  expenses.  On  appeal  by  the  traction 
company,  seeking  to  continue  the  injunction, 
the  order  was  affirmed. 

Where  it  appeared  that  one  about  to  move  a 
house  refused  to  pay  for  the  removal  of  the 
electric  wires  from  the  way  and  threatened 
to  cut,  remove,  and  destroy  those  wires,  the 
threatened  action  was  enjoined.  Kibbie  Tele- 
phone Co.  V.  Landphere,  151  Mich.  309,  115 
N.  W.  244,  16  L.R.A.(N.S.)    689. 

In  Wincijarner  v.  Edison  Light,-  etc.  Co.  83 
Kan.  67,  109  Pac.  778,  28  L.R.A.(N.S.)  677, 
it  was  said;  "If  from  all  the  circumstances 
the  defendant  had  reason  to  apprehend  that 


the  building  would  be  moved  under  the  wires 
where  the  accident  occurred,  it  was  its  duty, 
knowing  its  wires  to  be  highly  charged  with 
electricity,  to  have  such  wires  at  the  street 
crossing  insulated,  or  to  take  such  other  pre- 
cautions as  might  be  necessary  to  protect  any- 
one who  might  be  likely  to  be  upon  such 
building  from  contact  with  or  injury  from 
such  wires." 

It  has  been  held  that  a  municipal  corpora- 
tion may  require  the  owner  of  electric  wires 
to  bear  the  necessary  expense  of  raising  or 
removing  the  wires  so  as  to  allow  the  passage 
of  a  building  along  the  street,  where  the  re- 
quirement is  not  inconsistent  with  the  fran- 
chise of  the  line  owner.  State  v.  Omaha,  etc, 
St.  R.  Co.  (Neb.)  161  N.  VV.  170.  The  con- 
trary view  was  taken  in  Edison  Electric 
Light,  etc.  Co.  v.  Blomquist,  185  Fed.  615, 
wherein  the  court  said:  "Wliether  the 
damage  in  a  case  of  this  kind  is  small  or 
great  does  not  seem  to  be  the  deter- 
mining factor.  If  the  company  can  be 
compelled  to  move  its  wires  at  expense  to 
itself,  it  can  be  compelled  to  move  its  poles. 
If  the  moving  of  a  house  through  the  streets 
is  a  public  use  of  the  streets,  then  the  com- 
panies can  be  made  to  submit  to  any  expense, 
however  great.  The  lowering  of  the  tunnel 
in  Chicago  must  have  been  done  at  great  ex- 
pense. The  relaying  of  the  pipes  in  New  Or- 
leans must  have  been  very  burdensome.  On 
the  other  hand,  the  expense  of  building  the 
side  track  in  the  Nebraska  case  was  com- 
paratively trifling,  $450.  In  no  one  of  these 
cases  was  the  amount  of  the  expense  consid- 
ered at  all  important.  It  was  held  that  a 
state  could  not  deprive  a  corporation  of  its 
property  for  a  private  purpose,  witliout  com- 
pensation. If  the  state  cannot  compel  com- 
panies to  expend  $100,000  for  these  purposes, 
it  cannot  compel  them  to  expend  $10.  .  .  . 
After  a  somewhat  careful  examination  of  the 
case  in  all  its  bearings,  and  of  the  authorities 
which  have  been  cited  on  both  sides,  I  can 
come  to  no  other  conclusion  than  that  the 
occupation  of  a  public  street  by  a  house  that 
is  being  moved  is  similar  in  its  nature  to  the 
occupation  of  a  street  by  a  deposit  of  build- 
ing material.  Both  are  obstructions  to  the 
street;  both  are  done  under  the  permission  of 
the  city  council;  both  can  be  prohibited  by 
the  city  council.  In  my  judgment,  both  are 
for  the  private  benefit  of  the  person  in  whose 
favor  they  are  allowed.  Neither  one  is  for 
a  public  purpose,  and,  consequently,  any  or- 
dinance of  the  city  requiring  the  complain- 
ants to  incur  expense  or  pay  out  money,  to 
allow  the  removal  of  a  house,  would  appro- 
priate their  property  for  a  private  purpose, 
and  would  be  unlawful." 

In  the  absence  of  municipal  or  statutory 
provision,  it  has  been  held  that  the  expense 
of  raising  or  removing  the  wires  should  be 
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borne  by  the  owner  of  the  wires.  MisBouri 
Pac.  R.  Co.  V.  Sproul  (Kan.)  162  Pac.  293. 
And  see  the  reported  case.  Compare  Edison 
Electric  Light,  etc.  Co.  v.  Blomquist,  110 
Minn.  163,  124  N.  W.  969,  125  N.  W.  896,  136 
Am.  St.  Rep.  460.  In  Missouri  Pac.  R.  Co.  v. 
Sproul,  supra,  the  court  said:  "The  plaintiff 
[railway  company]  insists  that  its  right 
to  the  use  of  the  streets  was  paramount  to 
the  rights  of  a  house  mover,  although  licensed 
by  the  city,  and  that  the  burden  of  raising  the 
wires  should  be  placed  upon  the  defendant. 
The  railway  company  was  granted  a  right 
to  the  use  of  the  streets,  but  took  it  subject 
to  public  control  and  to  the  rights  of  others 
to  use  the  streets.  The  grant  was  made,  as 
we  have  seen,  to  be  used  in  such  a  manner 
as  not  to  interfere  with  the  public  in  the  use 
of  the  streets.  The  moving  of  buildings,  der- 
ricks, and  such  structures  on  the  streets  and 
other  highways  is  not  an  infrequent  or  un- 
common use.  While  the  use  may  not  be 
regarded  as  ordinary,  at  least  ilot  so  common 
as  travel  over  the  streets  by  wagons,  car- 
riages, automobiles,  and  like  vehicles,  it  is  a 
frequent  and  a  proper  use,  and  one  which  the 
plaintiff  should  have  contemplated  and  pro- 
vided for  in  placing  its  wires  over  the  streets. 
.  .  .  If  the  railway  wires  had  been  placed 
only  ten  feet  high  so  that  a  load  of  hay,  a 
traction  engine,  a  threshing  machine,  or 
some  such  outfit  which  customarily  passes 
along  the  streets  could  not  have  passed  under 
the  wires  without  raising  them,  it  would 
hardly  be  contended  that  the  railway  would 
be  entitled  to  compensation  for  raising  the 
wires  in  order  to  permit  the  outfits  to  pass. 
In  view  of  the  frequent  use  of  the  streets  for 
moving  buildings,  disclosed  by  the  evidence, 
and  the  holding  of  this  court  that  it  is  a 
proper  use  and  one  which  should  have  been 
within  the  contemplation  of  those  placing 
wires  over  public  streets,  and  in  the  absence 
of  "statutory  or  municipal  regulation  as  to  the 
manner  and  expense  of  raising  the  wires  in 
order  that  the  streets  may  be  used  for  that 
purpose,  we  think  the  expense  of  raising  them 
in  order  that  the  defendant  may  move  hi.«» 
building  should  be  borne  by  the  plaintiff  or 
the  company  placing  the  wires  there." 

Injury  to  Trees. 

A  person  moving  a  building  on  a  street  is 
liable  in  damages  for  the  destruction  of  trees 
on  private  property.  Smith  v.  Commercial 
Constr.  Co.  145  App.  Div.  603,  130  N.  Y.  8. 
403. 

The  use  of  a  highway  for  the  purpose  of 
moving  a  building  has  been  enjoined  for  the 
preservation  of  shade  trees.  Richards  v. 
Dauch,  162  N.  Y.  S.  193,  wherein  the  court 
said:  ''I  think  the  use  which  the  defendants 


are  making  of  the  street  is  entirely  unrea- 
sonable and  improper.  Granted  that  the 
right  to  use  the  highways  for  the  purpose 
of  moving  buildings  is  a  natural  right,  and 
not  dependent  upon  statute,  as  recently  de- 
cided by  Judge  Cropsey  in  New  York  Tele- 
phone Co.  v.  Dittman,  96  Misc.  60,  159  N.  Y. 
S.  625  (Special  Term,  Kings  County,  June  27 
1916),  still  natural  rights  must  be  exercised 
mth  due  regard  to  the  rights  of  others.  In 
that  case  the  only  question  involved  was  the 
temporary  removal  of  telephone  wires  to  al- 
low the  passage  of  a  building  along  the  high- 
way, and  there  appeared  to  be  a  statutory 
obligation  on  the  telephone  company  to  re- 
move the  wires.  They  could  easily  be  re- 
placed. There  was  no  irreparable  injury. 
In  the  case  at  bar  the  defendants  are  en- 
deavoring to  move  what  is  really  a  double 
building,  28  feet  or  more  in  width,  down  the 
highway,  destroying  all  of  the  shade  trees 
in  its  path,  by  crushing  off  or  looping  off 
overhanging  branches  of  many  years'  growth 
and  leaving  the  street  behind  them  perma- 
nently marred.  The  plaintiff,  as  an  abutting 
owner,  has  a  right  to  object  to  this  permanent 
and  irreparable  injury  to  the  appearance  and 
ornamentation  of  the  highway  in  front  of  his 
premises." 

In  Hickok  v.  Mt.  Vernon,  146  App.  Div. 
599,  130  N.  Y.  S.  254,  it  was  held  that  the 
illegal  sacrifice  of  trees  along  the  way  jus- 
tified the  city  in  revoking  its  permit  and  pre- 
venting a  completion  of  the  moving.  The 
court  said:  "The  plaintiff  insists  that  his 
right  of  way  was  paramount  and  that  he 
could  clear  from  his  path  such  obstacles  as 
trees.  He  was  required  to  give  a  bond  con- 
ditioned that  he  would  not  injure  the  trees. 
This  bond  does  not  indicate  that  he  could 
injure  the  trees  upon  the  condition  of  paying 
for  them.  It  assumed  that  such  injury  was 
beyond  his  right,  and  made  provision  for  in- 
demnifying, shoufl  he  do  what  was  forbidden. 
The  ordinance  of  the  city  (chapter  12,  sec. 
3)  provides:  *No  person,  persons,  telephone, 
telegraph,  messenger,  or  other  company  or 
corporation  shall,  without  the  written  con- 
sent of  the  owner  and  the  mayor,  cut  or  mar 
any  of  the  trees,  or  branches  thereof,  in  this 
city  for  any  reason  or  purpose  whatever.' 
vSection  166  of  the  defendant's  charter  (chap- 
ter 182,  Laws  of  1892)  provides  that  its  com- 
mon council,  except  as  otherwise  provided  by 
law,  shall  have  power  'to  direct  the  regu- 
lating and  planting  of  shade  and  ornamental 
trees  along  the  streets  and  sidewalks  of  said 
city,  and  to  prevent  the  injury  and  deface- 
ment of  such  trees,  and  of  fences,  walls,  posts 
and  buildings  in  said  city.'  The  ordinance 
relating  to  the  trees  had  the  force  of  law. 
It  constrained  alike  the  plaintiff  and  the 
common  council.  The  plaintiff  knew  that  the 
moving  of  the  house  through  the  streets  in- 
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Tolved  injury  to  the  trees.  The  width  of  the 
house  exceeded  the  space  between  certain 
of  the  trees,  and  its  height  plainly  showed 
what  harm  it  would  inflict  on  the  branches. 
If  the  city  should  have  investigated  and  as- 
certained that  the  removal  could  not  be  done 
without  breach  of  the  ordinance,  its  failure 
to  obtain  the  information  and  act  upon  it 
does  not  shift  to  it  the  entire  fault,  and 
leave  the  plaintiflf  free  to  recover  damages 
for  a  culpability  which  he  shared.  While  the 
plaintiff,  under  reasonable  restriction  to  re- 
spect the  safety  of  the  street  and  its  incidents, 
was  entitled  to  move  his  house,  his  contention 
that  interrupting  shade  trees  along  the  way 
must  fall  before  him,  or  their  limbs  be  out 
off  for  30  feet  in  height  to  permit  his  passage, 
presents  a  claim  to  superior  right  of  way  to 
which  assent  is  not  given.  As  far  as  plaintiff 
had  gone,  he  had  done  unjustified  harm,  and  in 
the  longer  space  before  him  there  were  trees 
that  he  intended  to  sacrifice  to  his  purpose. 
Hence  the  authorities  properly  stopped  him.*' 
In  Com.  V.  Byard,  200  Mass.  175,  86  N.  B. 
285,  20  L.R.A.(N.S.)  814,  an  indictment  was 
sustained  for  the  wrongful  injuring  of  a 
cherry  tree  in  the  course  of  moving  a  building. 
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HaseiasloB  «*  Keeessltj    of    Restorfttiom 
of  Conslderatiom* 

A  party  seeking  to  rescind  a  contract,  as 
authorized  by  Rev.  Codes,  $  5063,  must  re- 
store or  offer  to  restore  to  the  adverse  party 
everything  of  value  received  under  the  con- 
tract, on  condition  that  the  adverse  party  will 
do  likewise. 

Tendor  and  Pnrekaser  »>  Rescissloii  of 
Contract  —  Restoration  of  Payments. 

A  vendor,  suing  for  the  cancellation  of  a 
contract  of  sale  to  clear  his  title,  by  asserting 
his  ng^t  under  the  contract  for  the  failure  of 
the  purchaser  to  pay  instalments  called  for, 
need  not  restore  or  offer  to  restore  payments 
made. 

Santo. 

A  decree  in  a  suit  by  a  vendor  to  cancel 
the  contract  of  sale  as  a  menace  to  his  title, 
by  asserting  his  right  to  declare  the  contract 
no  longer  binding  for  the  failure  of  the  pur- 
chaser to  pay  instalments,  which  merely  de- 
clares that  the  vendor  is  entitled  to  be  re- 
stored to  his  rights  as  they  existed  prior  to 
Ann.  Caa.  1917C. — 6. 


the  contract  and  that  the  contract  be  deliv- 
ered up  for  cancellation,  leaves  the  question 
whether  the  purchaser  may  recover  payments 
made  by  him,  or  any  part  of  them. 

Saaio. 

A  purchaser,  makine  partial  payments  un- 
der the  contract  and  then  voluntarily  breach- 
ing it  by  failing  to  make  further  payments, 
cannot  recover  the  payments  made,  without 
alleging  and  proving  that  his  default  was  not 
the  result  of  his  grossly  negligent,  wilful,  or 
fraudulent  breach  of  duty,  and  then  only  on 
full  compensation  to  the  vendor,  as  provided 
by  Rev.  Codes,  %  6039. 

Reimlbnrsenient  of  Pnrehaser  for  Im- 
proTon&ents  —  Contraet  Caneeled  for 
Pnre]uuier*s  Default 

A  vendor  suing  to  rescind  the  contract  of 
sale  for  the  failure  of  the  purchaser  to  pay 
required  instalments  need  not  pay  or  offer  to 

gay  for  improvements  made  on  the  property 
y  the  purchaser,  in  the  absence  of  a  showing 
tiiat  the  improvements  were  within  the  con- 
templation of  the  parties  at  the  making  of  the 
contract  and  that  performance  has  not  been 
prevented  by  his  breach  of  contract. 
[See  note  at  end  of  this  case.] 

Same. 

Where,  in  an  action  by  a  vendor  for  the 
cancellation  of  the  contract  of  sale  for  the 
purchaser's  failure  to  pay  instalments,  the 
answer  set  forth  merely  defensive  matter, 
the  purchaser  cannot  object  to  a  decree  grant- 
ing relief  on  the  ground  that  the  vendor  did 
not  pay  or  tender  payment  for  improvements 
made  on  the  property. 

[See  note  at  end  of  this  case.] 

Santo* 

In  the  absence  of  a  provision  in  a  contract 
of  sale  fixing  a  different  measure  of  compen- 
sation for  improvements  by  the  purchaser,  the 
amount  recoverable  for  improvements  is  the 
enhanced  value  of  the  property,  not  exceeding 
the  cost  of  the  improvements,  less  the  fair 
rental  value  of  the  premises  recovered  by  the 
vendor  forfeiting  the  contract  for  the 'pur- 
chaser's failure  to  pay  required  instalments; 
and  in  the  absence  of  any  evidence  of  the 
value  of  improvements,  6r  of  any  enhanced 
value  of  the  property,  the  court  cannot  award 
any  relief  to  the  purchaser  for  improvements. 

[See  note  at  end  of  this  case.] 

Rislit  to  Rosolnd  —  Time  as  Essonoe  of 
Contvaot  —  WaiTor  of  Delay. 

A  stipulation  in  a  contract  of  sale  of  real 
estate  making  time  of  the  essence,  and  reserv- 
ing an  option  to  the  vendor  to  terminate  the 
contract  for  the  failure  of  the  purchaser  to 
pay  any  required  instalments  of  the  price, 
may  be  waived  by  the  vendor. 

[See  104  Am.  St.  Rep.  266.] 

Same. 

Default  in  the  payment  of  any  instalment 
of  the  price  called  for  in  a  contract  of  sale  of 
real  estate  is  a  distinct  breach,  and  gives  the 
vendor  a  right  to  declare  a  forfeiture,  as  stip- 
ulated for  in  the  contract ;  but  the  right  must 
be  promptly  exercised,  or  the  vendor  will  be 
presumed  to  treat  the  contract  as  valid. 
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Same. 

A  vendor  who  grants  time  to  the  purchaser 
to  pay  instalments. of  the  price,  though  the 
contract  makes  time  of  the  essence  and  stipu- 
lates for  a  forfeiture  for  nonpayment  of  any 
instalment  at  maturity,  may,  on  the  default 
continuing,  demand  payment  of  the  balance 
of  the  price,  and  give  notice  of  his  purpose  to 
terminate  the  contract  in  the  event  of  further 
default;  and  where  the  purchaser  after  such 
notice  does  not  pay  within  a  reasonable  time, 
the  vendor  may  terminate  the  contract. 

Pntting  Parchaser  on  Default  —  Tender 
of  Deed. 

Where  the  complaint  in  an  action  by  a  ven- 
dor to  cancel  the  contract  for  the  purchaser's 
breach  in  failing  to  pay  required  instalments 
did  not  allege  that  a  demand  on  the  purchaser 
to  pay  the  price  was  accompanied  by  a  tender 
of  a  deed,  but  a  deed  was  tendered  on  the  trial, 
and  the  purchaser  failed  to  respond  to  the 
demand  of  the  vendor,  and  failed  to  tender 
payment  at  the  trial  and  demand  a  deed,  the 
vendor  is  entitled  to  relief. 

Appeal  from  District  Court,  Yellowstone 
county:   PreESON,  Judge. 

Action  by  Suburban  Homes  Company, 
plaintiff,  against  Austin  North  et  al.,  de- 
fendants. Judgment  for  plaiiitilf.  Defend* 
ants  appeal.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Goddard  d  Clark  for  appellants. 
Johnston  d  Colemtm  for  respondents. 

[Ill]  Bbantly,  C.  J.— On  March  17,  1905, 
the  plaintiff  and  the  defendant  Austin  North 
entered  into  a  contract  under  the  terms  of 
which  the  plaintiff  agreed  to  sell  to  this 
defendant  a  number  of  blocks  and  lots  situat- 
ed in  the  city  of  Billings  and  Foster's  ad- 
dition thereto,  in  Yellowstone  county.  The 
consideration  for  the  contract  was  the  sum  of 
$25,000,  to  be  paid  by  North  in  installments 
as  follows:  $1,000  in  cash  upon  the  execution 
of  the  contract,  $6,000  on  March  17,  1907,  a 
like  sum  on  March  17,  1908,  and  the  bal- 
ance of  $10,000  on  March  17,  1909,  with  in- 
terest, on  any  installment  not  paid  when  it 
should  become  due  at  the  rate  of  8  per  cent 
per  annum,  payable  on  March  17  of  each  year. 
The  defendant  was  to  pay  all  taxes  and  as- 
sessments, ordinary  and  extraordinary  that 
might  be  subsequently  levied  and  assessed 
a<?ainst  the  property  or  any  part  of  it. 
Upon  default  by  defendant  in  the  payment  of 
any  installment  of  the  purchase  price  or  in- 
terest thereon,  or  of  any  taxes  or  assess- 
ments upon  the  property,  plaintiff  might,  at 
its  option,  declare  the  contract  null  and  void 
and  no  longer  binding  upon  it.  In  such  case 
the  property,  together  with  all  payments, 
should  thereupon  be'  and  remain  the  prop- 
erty of  the  plaintiff,  its*  successors  and  as- 
signs,  the   defendant  thereafter  to  have  no 


right  or  interest  therein  or  right  of  action 
to  recover  it  or  any  installment  of  the  pur- 
chase money    [112]   theretofore  paid.     Time 
was  expressly  made  of  the  essence  of  the  con- 
tract.   It  was  further  agreed  that  in  case  the 
defendant  defaulted  in  the  performance  of  any 
of  the  stipulations  of  tlie  contract,  and  the 
plaintiff    elected    to    exercise    its    option    to 
declare    it    null   and    void   because    of   sucii 
default,  such  declaration  should  be  made  h,v 
written  notice  directed  to  the  defendant  and 
deposited  in  the  postofBce  at  Billings.    Upon 
the  performance  by  the  defendant  of  all  the 
stipulations  of  the  contract  on  his  part,  he 
became   entitled   to   a   conveyance   with   the 
usual   covenants   of   warranty.     Except   the 
cash   payment   and   the   installment   due   on 
March  17,  1906,  the  defendant  failed  to  pay 
any  of  the  installments  as  they  fell  due,  or  at 
all.     He  did  make  payments  of  interest   in 
amounts  not  exceeding  $600  at  any  one  time, 
down  to  April  23,  1912,  when  the  last  pay- 
ment   was    made.      On    June    5,    1912,    the 
plaintiff  made  written  demand  for  payment 
of    the    balance    then    due,    amounting    to 
$25,983.33.     In   this   demand   the  defendant 
was  informed  that,  if  he  did  not  make  pay- 
ment on  or  before  July  10,  1912,  the  plaintiff 
would  treat  the  contract  as  null  and  void  and 
would  bring  an  action  to  have  it  canceled. 
Defendant    was    further    informed    that    the 
plaintiff  would  also- ask  for    the  cancellation 
of  a  deed  executed  to  defendant  bv  Yellow- 
stone  county  t®  the  streets  and  alleys  con- 
tiguous and  adjacent  to  the  property  covered 
by  the  contract.    The  defendant  having  failed 
to  comply  with  this  demand,  the  plaintiff  on 
July  27  notified   him  by   mail,  through  the 
pastofUce  at  Billings,  that  it  had  elected  to 
terminate  the  contract  because  of  his  failure 
to  comply   with   its  demand,   and  thereupon 
brought  this  action  to  have  the  contract  and 
deed  canceled.     After  reciting  the  foregoing 
facts,   the   complaint  alleges   that   the  taxes 
and  assessments  levied  upon  the  property  for 
the  years  1910  and  1911  are  due  and  unpaid; 
that  if  the  contract  between  the  plaintiff  and 
defendant  North  be  left  outstanding,  it  may 
cause  serious  injury  to  plaintiff,  in  that  it 
would  appear  as  a  cloud  upon  his  title;  and 
that  the  defendant  Hattie  North  is  the  wife  of 
defendant  Austin  North.    The  relief  demanded 
is  that  the  defendants  be  decreed  to  have  no 
right  or  interest  in  [113]  the  property,  and 
that  plaintiff's  title  thereto  be  decreed  good 
and  valid,  that  said  defendants  be  enjoined 
from  claiming  any  interest  therein,  that  the 
contract  between  the  plaintiff  and  defendant 
Austin    North    be   ordered    delivered    up    for 
cancellation,   and   that   the   plaintiff   recover 
its  costs. 

The  answer  does  not  controvert  any  of  the 
material  allegations  in  the  complaint,  except 
that    it   is   denied   that    the   plaintiff   made 
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written  demand  upon  North  for  payment  of 
the  balance  of  tlie  purchase  price,  or  that  it 
thereafter  gave  notice  of  its  election  to  forfeit 
the  contract.  It  does  not  allege  facts  upon 
which  defendant  seeks  affirmative  relief.  It 
states  as  separate  defense  the  following:  (1) 
That  after  the  execution  of  the  contract  the 
defendant  North  paid  to  the  plaintiff  $10,- 
870,  but  that  plaintiff  did  not  at  any  time 
prior  to  the  bringing  of  the  action  offer  to  re- 
pay to  the  defendant  this  amount  or  any 
part  of  it;  (2)  that  after  defendant  went 
into  possession  he  expended  large  sums  of 
money  in  installing  a  water  supply,  in  grad- 
ing the  streets  and  alleys  and  otherwise  im- 
proving the  property,  but  tliat  plaintiff  did 
not,  before  commencing  the  action,  pay  to  the 
defendant  the  money  so  expended,  or  any 
portion  thereof;  (3)  that  after  default  by 
defendant  in  making  payment,  the  plaintiff 
accepted  various  payments  from  him,  apply- 
ing the  same  upon  the  contract  without 
objection;  that  by  this  conduct  it  had  led  the 
defendant  to  believe  that  it  intended  to  ex- 
tend the  time  of  [payment  fixed  in  the  con- 
tract, and  that  it  thereby  waived  its  right 
and  estopped  itself  to  declare  forfeiture  of 
the  contract  under  the  stipulation  therein; 
and  (4)  that  plaintiff  at  no  time  before  com- 
mencing the  action  offered  to  restore  to  the 
defendant  the  benefit  it  had  received  under 
the  contract. 

The  findings  of  fact  and  conclusions  of  law 
by  the  trial  court  were  in  favor  of  plaintiff, 
and  a  decree  was  entered  awarding  it  the  re- 
lief demanded.  The  defendants  North  have 
appealed  from  the,  decree  and  order  denying 
their  motion  for  a  new  trial.  A  recital  of  the 
facts  relating  to  the  deed  from  Yellowstone 
county  has  been  omitted  from  the  foregoing 
statement  for  the  reason  that  no  appearance 
was  made  at  the  trial  by  the  [114]  defend- 
ant commissioners  and  the  propriety  of  the 
relief  granted  in  this  behalf  is  not  brought  in 
question  in  this  court. 

1.  The  first  contention  made  is  that  the 
court  erred  in  overruling  defendants'  ob- 
jection to  the  introduction  of  evidence.  It  is 
said  that,  since  the  apparent  purpose  of  the 
action  is  to  enforce  a  rescission  of  the  con- 
tract, it  was  incumbent  upon  plaintiff  to 
allege  that  it  had  restored,  or  offered  to  re- 
.store,  to  the  defendant  Austin  North  every- 
thing of  value  received  from  him  in  part  per- 
formance of  the  contract,  viz.f  payments 
made  by  him.  This  contention  is  based  upon 
a  misconception  of  the  scope  and  purpose  of 
the  action.  Rescission  requires  the  party 
seeking  to  rescind  to  restore,  or  offer  to 
restore,  to  the  other  party  everything  of 
value  received  by  the  former  under  the  con- 
tract, upon  condition  that  the  latter  will  do 
likewise.  (Rev.  Ck>des,  sec.  5063;  Clark  v. 
American  Developing,  etc.  Co.  28  Mont.  468, 


72  Pac,  978;  Cotter  v.  Butte,  etc.  Valley 
Smelting  Co.  31  Mont.  129,  77  Pac.  509.) 
If  he  seeks  the  aid  of  a  court  of  equity, 
he  must  aver  that  be  has  done  this,  or  set 
forth  excusatory  facts.  Such  is  not  the  pur- 
pose of  this  action.  Plaintiff  seeks  to  have 
the  contract  canceled  as  a  menace  to  his 
title,  having  asserted  his  right  under  the 
express  stipulation  therein  to  declare  it  no 
longer  binding  upon  him  because  of  a  breach 
of  it  by  the  defendant.  While  both  actions 
are  equitable  cognizance,  they  are  wholly  dif- 
ferent in  their  scope  and  purpose,  and  the 
rules  applicable  to  the  one  have  no  appli- 
cation to  the  other.  (Cook-Reynolds  Co.  v. 
Chipraan,  47  Mont.  289,  133  Pac.  694;  Fratt 
v.  Daniels-Jones  Co.  47  Mont.  487,  133  Pac. 
700.)  In  this  sort  of  action  the  complaint 
need  not  contain  any  allegation  on  the  sub* 
ject  of  restoration. 

2.  The  same  may  be  said  of  the  contention 
that  the  purpose  of  the  action  is  to  enforce  a 
forfeiture,  and  therefore  cannot  be  sustained. 
Plaintiff  does  not  ask  that  the  court  declare 
a  forfeiture  of  the  amounts  paid  by  the  de- 
fendant, nor  does  the  decree  adjudge  the  rights 
of  the  parties  in  this  behalf.  It  merely  de- 
clares that  the  plaintiff  is  entitled  to  be 
restored  to  its  rights  as  they  existed  prior 
to  the  execution  of  the  contract,  [115]  and 
that  the  instrument — the  only  evidence  of 
any  right  in  defendant — be  delivered  up  for 
cancellation,  so  that  it  may  not  hereafter  be 
a  source  of  embarrassment  to  the  plaintiff,  as 
a  standing  menace  to  its  title.  It  leaves  the 
question  whether  the  defendant  is  entitled  to 
recover  his  payments,  or  any  part  of  them, 
wholly  unadjudicated.  As  was  pointed  out 
in  Clifton  v.  Willson,  47  Mont.  305,  132  Pac. 
424,  one  who  has  been  guilty  of  a  breach  of 
his  contract,  by  stopping  short  of  full  per- 
formance, cannot  ordinarily  recover  pay- 
ments, or  any  part  thereof,made  prior  to  the 
breach;  nor  can  he  do  so  under  any  circum- 
stances, unless,  within  the  rule  of  the  statute, 
upon  full  compensation  to  plaintiff  (Rev. 
Codes,  sec.  6039),  he  can  allege  and  prove 
that  the  default  was  not  the  result  of  his 
"grossly  negligent,  wilful  or  fraudulent 
breach  of  duty."  The  right  to  recover  in 
such  case  is  an  exception  to  the  general  rule 
that  the  law  forfeits  to  the  innocent  party 
all  payments  made,  or  the  value  of  acts 
done,  in  part  performance  by  the  other 
party,  when  he  stops  short  and  refuses  to 
proceed  to  the  ultimate  conclusion.  (Per- 
kins v.  Allnut,  47  Mont.  13,  130  Pac.  1; 
Cook-Reynolds  Co.  v.  Chipman,  supra;  Fratt 
V.  Daniels- Jones  Co.  supra.) 

3.  It  is  contended  that  the  decree  cannot 
stand  because  the  complaint  contains  no  alle- 
gation on  the  subject,  and  the  evidence 
shows  conclusively  that  the  defendant  spent 
a    large    sum    in    installing    improvements 
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upon  the  property,  wlik-h  the  plaintiff  did 
not  pay  or  tender  to  him  before  the  com- 
mencement of  the  action.  Here  again  the 
defendant  proceeds  upon  the  assumption  that 
the  purpose  of  the  action  is  to  have  adjudi- 
cated a  rescission  of  the  contract.  Even 
were  this  its  purpose,  the  defendant  is  not 
entitled  to  relief  in  this  behalf,  in  the  ab- 
sence of  a  showing  of  some  equitable  basis 
for  it,  as  for  instance,  that  the  improvements 
were  within  the  contemplation  of  the  parties 
when  the  contract  was  made,  and  that  com- 
plete performance  has  not  been  prevented  by 
his  grossly  negligent,  wilful,  or  fraudulent 
breach  of  his  obligation.  If  he  ha^  equities, 
he  must  assert  them  (Moore  v.  Giesecke,  76 
Tex.  543,  13  S.  W.  290),  and  unless  he  does 
so  he  is  not  entitled  to  reimbursement. 
Otherwise,  the  [116]  vendor,  though  without 
fault,  could  exercise  the  option  reserved  in 
the  contract  only  by  paying  for  the  privilege. 
(Moore  v.  Giesecke,  supra;  Banks  v.  Mc- 
Quatters  (Tex.)  57  S.  W.  334;  Coleman  v. 
Stalnacke,  15  S.  D.  242,  88  N.  W.  107.)  In 
Moore  v.  Giesecke,  supra,  the  court  said: 
"When  the  vendor's  suit  is  predicated  upon 
the  mere  refusal  of  the  vendee  to  pay  the 
wliole  consideration  contracted  for,  the  fact 
that  the  vendee  has  paid  part  of  the  con- 
sideration and  made  .  .  valuable  im- 
provements coupled  with  possession  of  th(» 
property,  unaided  by  some  other  sufficient 
equity,  will  not  entitle  him  to  recover  for 
such  purchase  money  or  improvements.  In 
such  cases,  when  the  vendor  has  neither 
waived  his  legal  rights  nor  committed  any 
default,  he  cannot  be  involuntarily  taxed 
with  improvements  made  upon  his  property 
without  his  consent,  or  be  made  to  pay  a 
price  for  recovering  it  back." 

As  already  stated,  the  assumption  of  coun- 
sel for  defendant  has  no  basis  in  fact.  The 
answer  does  not  allege  facts  to  justify,  nor 
does  the  prayer  demand,  affirmative  relief  of 
any  kind.  It  is  defensive  merely,  and  al- 
leges only  matter  which  goes  to  the  suffi- 
ciency  of  the  complaint,  from  the  viewpoint 
of  counsel.  Therefore  a  case  is  not  presented 
warranting  relief  to  the  defendant.  In  order 
to  avoid  the  consequences  of  his  default,  we 
can  see  no  reason  why  the  defendant  should 
not  be  required  to  bring  himself  within  the 
equity  of  the  statute  as  interpreted  in  Cook- 
Reynolds  Co.  V.  Chipman,  Fratt  v.  Daniels- 
Jones  Co.  and  other  cases  cited  above. 

Apart  from  these  considerations,  there  is 
not  in  the  record  any  evidence  touching  the 
value  of  the  improvements,  other  than  the 
testimony  of  witnesses  as  to  what  they  cost 
in  actual  outlav.  Nor  does  the  evidence  dis- 
close  whether  they  were  made  exclusively  for 
the  benefit  of  the  property  covered  by  the 
contract,  or  were  designed  in  part  to  im- 
prove other  property  in  the  vicinity  belong- 


ing to  the  defendant  North.  Upon  this  evi- 
dence the  court  would  not  have  been  justified 
in  making  a  finding  as  to  their  value.  ''In 
the  absence  of  some  provision  in  the  contract 
fixing  a  different  measure  of  compensation, 
the  amount  [117]  recoverable  for  improve- 
ments is  not  what  it  cost  to  put  them  on 
the  property,  but  the  enhanced  value  of  the 
property,  not  exceeding  the  amount  expended 
for  the  improvements,  and  from  them  is  to 
be  deducted  an  amount  equal  to  the  fair 
rental  value  of  the  premises."  (39  Cyc. 
1403;  see  also  Conlan  v.  Sullivan,  110  Cal. 
624,  42  Pac.  1081;  Glass  v.  Hampton  (Ky.) 
122  S.  W.  803;  Guthrie  v.  Holt,  9  Baxt. 
(Tenn.)  527;  Herring  v.  Pollard,  4  Humph. 
(Tenn.)  362,  40  Am.  Dec.  653;  Bond  v.  Wil- 
son, 129  N.  C.  325,  40  S.  E.  179.)  So  far 
as  the  evidence  discloses,  the  amounts  ex- 
pended by  the  defendant  did  not  add  a 
penny's  worth  to  the  value  of  the  property, 
nor  can  it  be  ascertained  therefrom  what 
part  of  the  outlay  was  made  for  the  benefit 
of  it,  as  distinguished  from  other  property 
of  defendant  in  the  immediate  vicinity. 

4.  Although  by  its  express  terms  time  is 
made  of  the  essence  of  a  contract,  and  an 
option  is  reserved  by  the  vendor  to  declare 
it  terminated  for  failure  to  pay  the  purchase 
price  at  the  date  it  falls  due,  or,  if  it  is 
payable  in  installments,  at  the  date  that  any 
one  of  the  installments  falls  due,  this  pro- 
vision may  be  waived  by  a  failure  to  exer- 
cise the  option,  or  by  accepting  a  payment 
after  it  is  due.  The  vendor  cannot  thereafter 
allege  such  default  as  a  ground  for  declaring 
the  contract  terminated.  (Pomeroy  on  Con- 
tracts, sec.  367;  2  Warvelle  on  Vendors,  sec. 
820;  Grigg  v.  Landis,  21  N.  J.  Eq.  494; 
Boone  t.  Templeman,  158  Cal.  290,  139  Am. 
St.  Rep.  126,  110  Pac.  947.)  If  payment  ie 
to  be  made  in  installments,  default  in  the 
payment  of  any  installment  is  a  distinct 
breach  and  gives  the  vendor  the  right  to 
declare  a  forfeiture.  The  right  must  be 
promptly  exercised,  however;  otherwise,  the 
right  being  exclusively  that  of  the  plaintiff, 
he  will  be  presumed  to  regard  the  contract 
as  still  valid  and  existent.  On  this  subject 
Mr.  Warvelle  says:  "In  the  absence  of  other 
circumstances,  nothing  can  be  predicated 
upon  a  mere  neglect  of  the  vendor  to  declare 
a  forfeiture  at  the  time  sucli  right  accrues; 
and  the  fact  that  the  vendor  has  before  in- 
dulged the  vendee  by  accepting  payments 
after  they  were  due  furnishes  no  excuse  for 
his  not  meeting  the  other  payments  [118] 
promptly,  nor  will  it  operate  to  prevent  the 
vendor  from  declaring  a  forfeiture.  It 
would  seem,  however,  that  where  a  forfei- 
ture has  been  practically  waived  by  partial 
payments  by  the  vendee  after  the  time  pre- 
scribed, the  vendor  cannot  then  suddenly  stop 
short  and  insist  upon  a  forfeiture  for   the 
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nonpayment  of  the  arrears  remaining  un- 
paid, without  any  previous  notice  of  his  in- 
tention so  to  do  if  the  arrears  are  not  paid. 
Indeed,  the  fact  of  indulgence  is  a  strong 
circumstance  tending  to  show  that  neither 
party  intended  that  a  failure  to  perform  the 
contract  according  to  its  terms,  at  the  time 
specified,  should  forfeit  the  right  of  the  party 
failing  to  have  a  specific  performance;  and 
where  the  vendor  suffers  the  purchaser  to 
remain  in  possession  of  the  property,  and 
receives  payments  from  him  down  to  within 
a  abort  period  of  declaring  a  forfeiture,  such 
payments  aggregating  a  large  portion  of  the 
purchase  price,  he  will,  it  seems,  not  be  per- 
mitted to  insist  upon  a  forfeiture  without 
first  giving  notice  to  the  vendee  and  allow- 
ing him  a  reasonable  time  to  perform  on  his 
part."  (2  Warvelle  on  Vendors,  sec.  820.) 
Where  the  indulgence  has  been  extended  un- 
til long  after  all  the  instalments  are  due, 
nonpayment  alone  will  not  justify  a  forfei- 
ture. (Boone  v.  Templeman,  supra;  Mc- 
Croskey  v.  Ladd»  96  Cal.  455,  31  Pac.  558.) 
But,  though  the  vendor  has  extended  indul- 
gence to  the  vendee,  he  is  not  required  to 
wait  indefinitely  for  the  vendee  to  perform 
his  obligation.  If  the  latter  continues  in 
default  the  vendor,  by  demand  for  payment 
of  the  balance  of  the  purchase  money  and 
notice  of  his  purpose  to  terminate  the  con- 
tract in  case  of  further  default,  may  put  the 
vendee  upon  his  guard.  If  after  such  notice 
he  does  not  make  payment  within  a  reason- 
able time,  the  vendor  may  declare  the  con- 
tract at  an  end.  This  doctrine  was  recog- 
nized by  this  court  in  Fratt  v.  Daniels-Jones 
Co.  supra,  and  is  announced  by  these  cases: 
King  v.  Wilson,  6  Beav.  (Eng.)  126;  Eaton 
V.  Schneider,  185  111.  508,  57  N.  E.  421; 
Boone  v.  Templeman,  supra;  Maffet  ▼.  Ore- 
gon, etc.  R.  Co.  46  Ore.  443,  80  Pac.  480; 
Kirby  v.  Harrison,  2  Ohio  St.  326,  59  Am. 
Dec.  677;  Mo  v.  Bettner,  68  Minn,  179,  70 
N.  W.  1076;  Gaughen  v.  Kerr,  99  [119]  la. 
214,  68  N.  W.  694 ;  Pier  v.  Lee,  14  S.  D.  600, 
86  N.  W.  642;  Walker  ▼.  McMurchie,  61 
Wash.  489,  112  Pac.  500. 

5.  So  far  as  they  are  questioned  by  the 
contentions  of  counsel,  we  think  the  findings 
of  the  trial  court  are  amply  justified  by  the 
evidence  and  fully  support  the  decree.  It  is 
true  that  it  is  not  alleged  that  the  demand 
upon  the  defendant  was  accompanied  by  a 
tender  of  a  deed.  A  deed  was  tendered  on 
the  trial,  however.  In  view  of  the  failure 
of  defendant  to  respond  to  the  demand  of 
the  plaintiff,  as  well  as  his  failure  to  tender 
payment  at  the  trial  and  demand  a  convey- 
ance, the  conclusion  seems  inevitable  that  he 
is  either  unwilling,  or,  more  probably,  un- 
able, to  meet  his  obligations  under  the  con- 
tract.   Such  being  the  case,  he  is  in  no  posi- 


tion to  claim  that  the  plaintiff  ought  to  be 
denied  relief. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Holloway  and  Sanner,  JJ.,  concur. 


NOTE. 

Risbt  of  Defanltins  Pvrol&aser  under 
Contract  for  Sale  of  I^and  to  Reim- 
Ibnrsemant  for  ImproTeueiits. 

Generally, 

The  cases  as  to  the  right  of  a  defaulting 
vendee  in  a  contract  for  the  sale  of  land  to 
reimbursement  for  improvements  placed  by 
him  on  the  land  present  a  lack  of  harmony 
which  renders  the  formulation  of  definite 
rules  difficult.  The  tendency  of  the  law 
courts  is  to  deny  to  a  defaulting  vendee 
such  reimbursement.  But  the  equity  courts, 
and  law  courts  administering  equity,  fre- 
quently give  larger  consideration  to  elements 
of  equity  and  fairness  in  the  particular  case 
than  to  the  strict  rule  of  law.  The  result 
appears  to  be  that  the  courts  decide  each 
case  largely  on  the  particular  facts  and  cir- 
cumstances involved. 

While  other  cases  in  the  same  jurisdictions 
qualify  the  rule  or  admit  of  countervailing 
equities,  a  majority  of  the  cases  lay  down 
the  rule,  seemingly  without  qualification, 
that  a  purchaser  in  default  under  a  contract 
for  the  sale  of  land  is  not  entitled  to  com- 
pensation for,  or  to  set  off  the  value  of,  im- 
provements erected  by  him  on  the  property. 
Bedford  v.  Burton,  106  U.  S.  338,  1  S.  Ct. 
98,  27  U.  S.  (L.  ed.)  112;  Hannan  v.  Mc- 
Nickle,  82  Cal.  122,  23  Pac.  271;  Chabot  v. 
Winter  Park  Co.  34  Fla.  258,  15  So.  756,  43 
Am.  St.  Rep.  192;  Roach  v.  Waid,  2  T.  B. 
Mon.  (Ky.)  143;  Tyler  v.  Fickett,  75  Me. 
211 ;  McCoIlum  V.  Shook,  228  Pa.  St.  28,  76 
Atl.  751;  Seymour  v.  Cleveland,  9  S.  D.  94, 
98  N.  W.  171;  Coleman  v.  Stalnacke,  15  S. 
D.  242,  88  N.  W.  107 ;  Rainer  v.  Huddleston, 
4  Heisk.  (Tenn.)  223;  Guthrie  v.  Holt,  9 
Baxt.  (Tenn.)  527;  Allen  v.  Mitchell,  13 
Tex.  373;  Bank«  v.  McQuatters  (Tex.)  57 
S.  W.  334.  See  also  Gray  v.  Western  Town- 
site  Co.  34  S.  D.  422,  148  N.  W.  863;  King 
T.  Hutson  (Tex.)  168  S.  W.  401.  Compare 
Smithson  v.  Inman,  2  Baxt.  (Tenn.)  88; 
Humphreys  v.  Holtsinger,  3  Sneed  (Tenn.) 
228. 

In  Bedford  v.  Burton,  106  U.  S.  338,  1  S. 
Ct.  98,  27  U.  S.  (L.  ed.)  112,  it  was  held 
thai  a  feme  covert  who  has  bought  land  with 
the  consent  of  her  husband,  has  given  her 
note  therefor,  has  entered  into  possession, 
and  has  erected  valuable  improvements,  can- 
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not  on  a  foreclosure  and  sale  by  reason  of 
her  default  in  the  payment  of  part  of  the 
notes  recover  compensation  for  the  improve- 
ments. 

In  Hannan  v.  McNickle,  82  Cal.  122,  23 
Pac.  271,  it  wa«  said:  "In  any  view  that 
can  be  taken,  therefore,  the  defendant  was 
in  default  with  his  payments.  He  did  not 
perform  what  his  contract  required  of  him; 
and  this  being  so,  the  fact  that  he  made 
valuable  improvements  does  not  avail  him. 
Such  improvements  cannot  enable  him  to  re- 
fuse to  perform  his  contract  and  yet  retain 
possession  of  the  property.  The  performance 
of  his  contract  is  an  essential  feature  of  any 
equitable  defense  on  his  part.  .  .  .  The 
defendant,  being  in  default  under  his  con- 
tract, is  not  entitled  to  set  off  the  value  of 
his  improvements;  that  is  the  rule  independ- 
ent of  statutory  provision." 

In  Chabot  v.  Winter  Park  Co.  34  Fla.  268, 
15  So.  75G,  43  Am.  St.  Rep.  192,  the  court 
said:  "We  find  a  large  number  of  cases  of 
specific  performance  of  contracts  for  the  sale 
of  land  therein  the  primary  relief  prayed 
for,  i.  e.,  specific  performance,  was  denied, 
and  yet  compensation  was  allowed  the  com- 
plaining vendee  for  improvements  put  upon 
the  land,  upon  the  faith  of  his  contract.  In 
all  of  these  cases  the  complainant  was  free 
from  fault,  and  specific  performance  was  de« 
nied  by  reason  of  some  defect  in  the  contract, 
or  noncompliance  with  the  statute  of  frauds. 
These  adjudications  are  reiterations  of  the 
doctrine  everywhere  enforced  by  courts  of 
equity  that  the  statute  of  frauds  should  not 
be  used  as  an  instrument  of  fraud.  We  have 
been  unable  to  find  any  case  where  compensa- 
tion was  allowed  a  vendee  where  his  case 
failed,  not  from  any  teclinical  defect  in  the 
form  of  his  contract,  but  on  account  of  his 
own  laches,  negligence  and  disregard  of  his 
obligations.  The  appellant  in  this  case  may 
suffer  some  pecuniary  loss  from  which  we 
might  wish  to  save  him,  but  he  is  in  a  pre- 
dicament into  which  he  has  gotten  himself 
by  his  own  conduct,  and  from  which  we  are 
powerless  to  extricate  him." 

In  Roach  v.  Waid,  2  T.  B.  Mon.  (Ky.) 
142,  it  was  said:  "Waid  made  a  contract 
for  the  purchase  of  two  hundred  acres  of 
land  from  Roach,  at  the  price  of  $200,  pay- 
able in  two  equal  annual  instalments,  and 
accordingly  took  possession  and  improved; 
but  failing  to  pay  the  purchase  money,  w^as 
required  by  Roach  to  leave  the  premises, 
which  he  did.  Waid  then  commenced  suit 
against  Roach,  and  declared  in  assumpsit 
for  the  improvements  made  on  the  land  which 
was  contracted  for,  whilst  he  was  in  posses^ 
sion,  and  for  other  services  rendered  to 
Roach;  and  the  (juestion  arose  in  effect,  upon 
the  trial  of  that  suit,  whether  a  recovery 
could   be   had    for    the    improvements.     The 


circuit  court  decided  in  the  affirmative. 
.  .  .  But  it  seems  to  be  well  settled,  that 
assumpsit  cannot  be  maintained  for  improve- 
ments made  under  such  circumstances,  and 
that  the  court  should  have  rejected  the  proof 
touching  that  demand,  or  have  superseded 
its  effect  by  instructions  to  the  jury." 

In  Tyler  v.  Fickett,  76  Me.  211,  the  court 
said:      "It   appears   that   as  early   as   1853, 
Gowen  entered  on  the  lot  conveyed  to  T.  R. 
Thompson    (now  plaintiff's)    under  a  rerbal 
contract    for    its    purchase   at   the   price   of 
$75,    towards    which    he    paid    $31.      While 
so    occupying    he    erected    the    buildings    in 
question,    but    subsequently    he    declined    to 
complete   his   contract.     This   occupancy   by 
Gowen  was  not  adverse  to  the  title  of  the 
owner.     It  was  in  subserviency  thereto.     It 
was  under  a  contract  to  purchase,  which  was 
in  part  performed.     Gowen  liad  no  claim  to 
betterments.     .     .     .     The  buildings  erected 
became  affixed  to  and  a  part  of  the  realty." 
In  McCollum  v.  Shook,  228  Pa.  St.  28,  76 
Atl.  751,  it  was  said  bv  the  eourt:     "The 
fact  that  after  the  purchase  of  the  land  the 
defendant  made  valuable  improvements  there- 
on did  not  permit  him  to  retain  the  property 
without    paying    the    purchase    money.      He 
made  the  improvements  at  his  peril,  and  if 
he  loses  them  by  his  failure  to  comply  with 
the  agreement  to   pay   the   purchase   money 
he  has  no  one  to  blame  but  himself.     The 
making  of  the  improvements  on  the  property 
by  the  defendant  does  not  create  an  equity 
in  him  superior  to  the  equity  of  the  plaintiff 
to  enforce  payment  of  the  purchase  money." 
In   Seymour  v.   Cleveland,  9  S.   D.  94,  68 
N.    W.    171,    it   was   held   that  a   purchaser 
under  a  contract  to  convey  was  not  a  holder 
under  color  of  title  and  was  not,  therefore, 
entitled  to  improvements  under  a  statute  al- 
lowing improvements  to  holders  under  color 
of  title.     The  court  said:     **The  learned  cir- 
cuit court  proceeded  upon  an  erroneous  the- 
ory in  permitting  the  defendants  to  recover 
upon   their   counterclaim   for  their   improve- 
ments, as  they  do  not  come  within  the  pro- 
visions of  the  statute  allowing  such  a  coun- 
terclaim.    They   show  no  claim  under  color 
of  title  adversely  to  the  claim  of  the  plain- 
tiff.    They  knew,  when   they  made  the   im- 
provements, that  they  had  no  title  or  claim 
of   title   adverse  to  the   plaintiff,   and  there 
could,  therefore,  be  no  claim  in  good  faith. 
The  evident  purpose  and  design  of  the  pro- 
visions of  the  statute  referred  to  are  to  pro- 
tect one  who   has   made  improvements  upon 
land  which   has   l)een  conveyed  to  him,   and 
which    he    in    good    faith   believes    vests   the 
title  in  him,  but  which,  upon  investigation, 
proves    to    be    an    invalid    title.      As    before 
stated,    the    defendants   have    no   conveyance 
or  color  of  title  under  which  they  claim,  and 
no   improvements  have  been   made  by  them 
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under  the  mistaken  belief  that  they  had  the 
title  of  the  property.  They,  by  entering  into 
possession  under  the  contract  with  the  plain- 
tiff, admitted  plaintiff's  title,  and  must  be 
presumed  to  have  known  that  they  could  ac- 
quire no  title  to  the  property  except  by  com- 
plying with  the  conditions  of  the  contract, 
and  that,  until  those  terms  were  complied 
with,  the  title  remained  in  the  plaintiff/' 

In  Seymour  v.  Bennet,  14  Mass.  266,  a 
purchaser  under  a  contract  to  convey  with- 
out offering  to  pay  the  balance  due  on  the 
purchase  price  sought  rescission  of  the  con- 
tract and  recovery  of  the  value  of  a  building 
erected  by  him  on  the  premises.  Recovery 
was  denied. 

Other  cases  while  denying  to  a  defatilting 
vendee  in  a  contract  for  the  sale  of  land  the 
right  to  reimbursement  for  improvements, 
state  the  rule  with  some  qualifications.  See 
Alvey  V.  Alvey,  97  S.  W.  1106,  30  Ky.  L. 
Rep.  234;  Pollard  v.  McCrummen  (Tex. J  160 
S.  E.  1148;  Patton  v.  Moore,  16  W.  Va.  428, 
37  Am.  Rep.  789.  Thus,  in  Pollard  v.  Mc- 
Crummen, supra,  it  was  held  that  when  the 
vendee  is  in  default  and  the  vendor  is  and 
has  been  at  all  times  ready  and  willing  to 
perform  his  part  of  the  contract,  the  vendee 
is  not  entitled  to  compensation  for  improve- 
ments erected  by  him  on  the  premises.  In 
Patton  V.  Moore,  16  W.  Va.  428,  37  Am.  Rep. 
789,  it  was  held  that  when  a  purchaser  under 
contract  to  convey  ha^  erected  improvements, 
and  then,  being  unable  to  pay,  surrenders 
the  premises  to  the  vendor,  and  cancels  the 
contract  of  purchase,  without  making  any 
express  reservation  of  the  improvements,  the 
improvements  go  back  with  the  property  to 
the  vendor.  In  Alvey  v.  Alvey,  97  S.  W. 
1106,  30  Ky.  L.  Rep.  234,  it  was  held  that 
the  value  of  his  improvements  were  not  to 
be  allowed  to  a  purchaser  who  had  received 
a  deed  of  conveyance  of  land  in  considera- 
tion of  his  promise  to  support  the  grantor 
and  his  wife  but  had  failed  to  furnish  them 
the  promised  support,  whereupon  the  grantor 
brought  suit  for  the  cancellation  of  the  con- 
tract of  sale.  The  court,  basing  the  decision 
on  the  reasoning  that  the  occupation  of  the 
land  by  the  vendee  was  of  equal  value  with 
his  improvements,  said:  "Appellant  erected 
on  the  premises  improvements  of  small  value, 
probably  cleared  up  a  few  acres  of  land, 
made  rails  and  built  some  fences,  and  also 
made  several  hundred  boards.  The  total 
value  of  the  improvements  placed  by  appel- 
lant on  the  land  were  not  worth  any  more 
than  the  rent  of  the  land  used  by  him  during 
the  time  he  occupied  the  premises,  nor  is 
there  any  merit  in  his  claim  for  damage 
growing  out  of  his  removal  from  his  own 
place  to  that  of  appellees,  as  the  place  he 
moved  from  practically  adjoined  the  farm  he 
moved    to,   and   it   required    little   time    or 


labor  to  move  the  effects  from  one  house  and 
farm  to  the  other.  Upon  the  whole,  we  are 
satisfied  that  appellant  did  not  suffer  any 
loss  or  damage  by  the  change.  To  allow  him 
$150  with  a  lien  on  the  land  to  secure  its 
payment  would  result  in  taking  from  appel- 
lee probably  one-half  of  the  little  farm,  and 
leave  him  penniless  and  without  means  of 
support  in  his  declining  years." 

It  has  been  held,  on  the  other  hand,  that 
where  the  vendor  rescinds  for  the  default  of 
the  purchaser,  and  seeks  recovery  of  the 
land,  he  is  entitled  only  to  be  put  in  statu 
quOf  and  he  must  make  compensation  for 
improvements,  on  the  same  principle  by 
which  he  is  required  to  account  for  pay- 
ments on  the  purchase  price.  Lytle  v.  Scot- 
tish American  Mortg.  Co.  122  Ga.  458,  50 
S.  E.  402,  wherein  the  court  discussed  com- 
pensation for  improvements,  and  criticised 
the  rulings  on  the  point,  as  follows:  "Of 
course,  where  the  vendee  makes  default,  he 
cannot  take  advantage  of  his  own  wrong  so 
as  to  give  himself  a  standing  as  plaintiff  in 
an  action  to  recover  for  improvements  or 
purchase  money  paid  in  part  perfprmance  of 
the  contract  of  sale.  Such  claim  can  only 
be  asserted  defensively,  where  the  vendor  by 
exercising  the  right  of  rescission  has  clothed 
the  vendee  with  the  correlative  right  to  be 
restored  to  his  status.  Some  cases  qualify 
this  rule,  holding  that,  even  as  a  defendant, 
the  vendee  has  no  right  to  a  return  of  the 
purchase  money  or  compensation  for  im- 
provements, as  against  a  vendor  who  had 
been  ready,  willing,  and  able  to  convey  upon 
compliance  by  the  vendee  with  the  terms  of 
the  sale.  Those  holding  this  view  insist  that 
not  to  enforce  a  stipulation  for  forfeiture  is 
to  interfere  with  the  right  of  contract;  that 
to  permit  the  vendee  as  plaintiff  or  defendant 
to  recover  the  value  of  improvements  made 
or  to  regain  money  previously  paid  leaves  the 
vendor  where  he  cannot  know  whether  the 
land  is  sold  or  not;  forces  him  during  the 
credit  period  to  be  ready  at  all  times  to 
refund  the  money  paid;  enables  the  vendee 
to  take  advantage  of  his  own  wrong,  so  that 
if  the  land  increases  in  value  he  can  insist  on 
performance,  while  if  the  market  price  de- 
clines he  will  cease  to  make  payments,  and 
upon  the  exercise  of  the  reserved  right  to 
rescind,  the  vendee  will  then  demand  the  re- 
turn of  what  has  been  previously  lawfully 
paid,  or  seek  reimbursement  for  improve- 
ments which  have  become  a  part  of  the  real 
estate.  But  if  it  be  admitted  that  this  rule 
is  hard,  the  contrary  would  be  still  harder 
It  would  ignore  the  important  fact  that  not 
only  the  vendee  but  the  vendor  has  an  op- 
tion. It  is  uncertain  which  remedy  he  will 
pursue  in  case  of  default.  If  the  land  ha«) 
decreased  in  value,  he  may  still  hold  the 
vendee  for  the  purchase  money.     If  the  land 
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has  enhanced  in  value,  the  vendor  ought  not 
to  be  allowed,  for  a  breach  of  the  same  con- 
tract, to  increase  his  rights  by  choosing  his 
remedy.  The  court  stands  between  the  two 
to  do  complete  equity  to  each.  To  the  extent 
of  the  land  sold,  the  improvements  thereon, 
the  money  in  the  hands  of  the  vendor  re- 
ceived of  the  vendee,  and  also  to  the  extent 
of  the  vendee's  general  estate,  the  law  guar- 
antees the  vendor  against  loss  if  he  sues  to 
recover  the  purchase  price.  He  is  not  obliged 
to  rescind.  But  when  he  does  exercise  that 
right,  he  discharges  the  vendee  from  liability 
under  the  contract,  sets  aside  the  sale,  and 
is  entitled  to  a  return  of  the  property  subject 
onlv  to  the  condition  that  as  his  status  has 
been  restored  he  must  also  restore  the  status 
of  the  vendee.  Civil  Code,  sections  3924, 
3712.  When  the  vendee  sets  up  any  right, 
he  is  also  bound  to  recognize  that  of  the 
opposite  party,  and  is  equally  bound  to  do 
equity  before  he  can  secure  relief.  He  is 
not  entitled  to  a  return  of  his  purchase 
monev  until  he  has  allowed,  as  a  deduction 
therefrom,  all  damages  caused  by  his  breach 
— one  element  of  which  will  be  the  fair 
rental  value  of  the  property  during  the  time 
he  occupied  it,  even  up  to  verdict.  But  when 
he  does  this  he  has  done  all  that  the  law 
requires.  Damages  for  the  breach,  payment 
of  the  rent,  and  a  return  of  the  land  restore 
the  vendor  to  his  status  so  far  as  the  value 
of  the  land  and  the  sum  in  hand  will  war- 
rant. After  being  granted  such  complete 
equity,  he  should  not  be  heard  to  complain 
if  the  vendee  gets  only  the  balance  of  the 
purchase  money  previously  paid  on  account 
of  a  contract  which  the  vendor  has  volun- 
tarily elected  to  rescind  and  set  aside.  But 
there  is  still  another  line  of  rulings,  holding 
that  the  vendee  must  be  free  from  fault  be- 
fore he  is  entitled  to  recover  for  improve- 
ments or  to  the  return  of  purchase  money. 
Others  hold  that  since  in  such  a  contract 
time  is  not  of  the  essence,  the  vendee  after 
default  may,  within  a  reasonable  time,  tender 
the  balance  due,  prevent  the  forfeiture,  and 
secure  his  equity  of  redemption.  In  other 
words,  by  his  tender  he  puts  himself  again 
in  the  right,  and  being  in  the  right  relieves 
against  the  penalty  and  forfeiture  imposed 
only  on  one  in  default.  But  the  prohibition 
against  the  exaction  of  penalty  and  the  en- 
forcement of  forfeiture  is  not  alone  for  the 
benefit  of  those  who  have  kept  their  con- 
tracts. Tliey  do  not  need  it.  The  effort  to 
enforce  a  penalty  and  forfeiture  is  generally 
against  the  party  who  is  delinquent.  But  if 
those  who  have  met  their  obligations  do  not 
need  the  rule,  and  if  those  in  default  cannot 
secure  protection,  it  may  as  well  be  abro- 
gated. While  many  courts  have  taken  a  dif- 
ferent view  of  this  subject,  the  decisions  in 
this  state  are  to  the  effect  that  before  the 


vendor  on  rescission  can  recover  the  property 
sold,  he  must  account  for  so  much  of  the 
purchase  money  as  has  been  paid.  In  prin- 
ciple this  involves  the  obligation  to  make 
compensation  for  improvements.  The  duty 
to  return  money  is  no  greater  than  the  duty 
to  return  money's  worth.  Here  the  plea  al- 
leges that  the  vendee  has  paid  $1,359  on 
account  of  the  purchase  money.  And  if  she 
is  entitled  to  that,  there  is  no  reason  why 
in  equity  she  is  not  equally  entitled  to  re- 
imbursement for  the  $2,000  enhancement  in 
value  as  the  result  of  her  money  and  labor 
in  improving  the  land." 

Other  cases  are  authority  for  the  view 
that,  although  the  ordinary  rule  of  law  is 
that  a  defaulting  purchaser  i^  not  entitled, 
by  virtue  of  the  contract  for  the  sale  of  the 
land,  to  reimbursement  for  improvements, 
still  the  circumstances  may  give  rise  to  equi- 
ties in  the  proper  administration  of  which 
he  will  be  allowed  reimbursement  for  im- 
provements. Hawkins  v.  Beal,  4  Dana  (Ky.) 
4;  McCarty  v.  Moorer,  50  Tex.  287.  See  also 
Drol linger  v.  Carson,  97  Kan.  502,  155  Pac. 
923.  And  see  the  reported  case.  In  Drollin- 
ger  V.  Carson,  supra,  the  court  said:  "The 
only  basis  for  a  claim  that  the  judgment  is 
inequitable  on  the  facts  is  a  showing  that 
the  defendants  had  expended  $900  in  the 
improvement  of  the  property.  Much  of  this 
expenditure — perhaps  $200 — was  for  items  of 
ordinary  repairs  and  maintenance,  such  as 
painting  and  papering,  which  served  the  pur- 
pose of  the  occupants  as  much  as  that  of 
the  owner.  Some  of  it — ^possibly  a  greater 
amount — was  for  changes  which  would  not 
necessarily  add  to  the  value  of  the  real  es- 
tate, at  least  in  proportion  to  their  cost,  and 
which  may  not  have  been  desired  by  the 
plaintiffs.  One  who  occupies  land  under  a 
contract,  providing  that  he  shall  have  title 
upon  completing  the  purchase  price,  but 
must  give  up  the  property  if  he  makes  de- 
fault, has  no  absolute  right  with  respect  to 
improvements  he  may  make.  His  agreement 
gives  him  none,  and  the  occupying  claimant 
act  (Civ.  Code,  sec.  622  [Gen.  St.  1909  sec. 
6217])  does  not  apply,  for  he  is  not  within 
its  letter  or  spirit.  The  ordinary  rule  is 
that  he  is  allowed  no  compensation  for  his 
betterments  although  there  are  cases  to  the 
contrary.  Whatever  concession  is  made  to 
him  in  this  regard  must  result  from  circum- 
stances rendering  it  inequitable  that  he 
should  lose  his  entire  Investment — a  matter 
to  be  determined  upon  the  facts  of  each  par- 
ticular case.  The  trial  court  evidently  con- 
cluded that,  inasmuch  as  the  defendants  had 
had  the  use  of  the  property  during  the  period 
of  more  than  five  years  that  the  contract 
had  been  in  force,  equity  did  not  require  any 
allowance  to  them  on  account  of  what  they 
had    invested    in    permanent    improvements. 
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In  thia  conclusion  we  concur."  In  Hawkins 
V.  Beal,  4  Dana  (Ky.)  4,  it  was  held  that, 
although,  if  the  default  of  the  vendee  is  en- 
tirely his  fault,  he  has  no  right  to  compen- 
sation for  improvements,  there  may  be  equi- 
ties which  will  give  him  that  right.  Thus 
the  court  said:  "Had  it  clearly  appeared 
that  the  nonexecution  of  the  contract  was 
attributable  altogether  to  his  [the  defend- 
ant's] wilful  delinquency  or  fault,  we  should 
be  indisposed  to  concede  to  him  any  right 
in  equity  to  any  compensation  whatever. 
But,  as  we  are  not  perfectly  satisfied  of  this, 
and  as  Hawkins  may  be  benefited  by  amelio- 
rations, made  probably  in  good  faith,  we  are 
disposed  to  allow  to  Beal  the  value  of  them 
on  equitable  principles — and  that  is  the  dif- 
ference between  the  value  of  the  land  in  the 
condition  in  which  Hawkins  received  it  from 
Beal,  and  of  that  in  which  it  was  when  Beal 
received  it  first  from  Hawkins,  to  be  esti- 
mated at  the  time  of  Beal's  eviction,  and  to 
be  diminished,  of  course,  by  the  value  of  the 
use  of  the  land  by  Beal,  as  it  was  when  he 
first  took  possession  of  it.  This  is  the  full 
measure  of  Beal's  equity  in  its  most  favor- 
able aspect."  And  in  McCarty  v.  Moorer,  50 
Tex.  287,  it  was  held  that,  although  the 
vendor  may  recover  his  land,  on  default  of 
the  -vendee  in  payment,  he  must  first  adjust 
the  equities  of  the  vendee  in  valuable  im- 
provements erected  on  the  land.  The  court 
said:  'The  failure  on  the  part  of  appellant 
to  comply  with  the  contract  warranted  ap- 
pellees demanding  the  land;  but  it  is  equally 
clear  that  the  court  may  deny  them  posses- 
sion  of  it  until  they  satisfy  all  the  equities 
growing  out  of  the  contract  in  favor  of  ap- 
pellant. This  seems  to  have  been  the  view, 
in  part  at  least,  taken  of  the  case  in  the 
court  below;  but  the  judgment  fails  to  carry 
it  into  effect.  The  court,  we  think,  correctly 
held  appellant  entitled  to  pay  for  his  im- 
provements in  excess  of  the  value  of  the  use 
of  the  land;  but  it  erred  in  not  so  framing 
its  judgment  that  it  would  not  be  a  mere 
nominal  recovery  by  appellant  of  the  amount 
adjudged  him.  That  this  might  not  be  the 
result,  it  should  have  directed  that  no  writ 
of  possession  should  issue  on  the  judgment 
in  appellees'  favor  until  the  amount  ad- 
judged the  appellant  should  be  deposited 
with  the  clerk,  to  be  paid  by  him  to  appel- 
lant, on  his  demand,  whenever  it  appeared 
by  the  return  of  the  sheriff  that  the  writ  of 
possession  had  been  executed  and  possession 
of  the  land  described  in  the  judgment  had 
been  restored  to  appellees." 

It  has  been  held  that  where  the  parties  to 
a  contract  for  the  sale  of  land  contemplated 
that  the  vendee  should  make  improvements 
thereon,  and  where  the  vendor  was  unreason- 
able in  rescinding  the  contract  after  a  slight 
delay  by  the  vendee  in  payment,  the  vendee 
was  entitled  to  recover  damages  to  the  value 


of  the  improvements.  Mitchell  v.  Wilson,  5 
Saak.  L.  Rep.  161,  20  West.  L.  Rep.  671,  2 
West.  W,  Rep.  124,  2  Dominion  L.  Rep.  714, 
wherein  it  appeared  that  the  contract  did  not 
bpecifically  make  time  of  the  essence  but  did 
provide  that  the  vendee  should  pay  the  bal- 
ance of  the  purchase  price  within  ten  days, 
that  the  vendor  waited  sixteen  days  for  the 
payment,  and  then  resold  the  premises  to  a 
third  person.  Holding  the  vendee  to  be  en- 
titled to  damages  for  his  improvements,  the 
court  said :  'T;s  the  plaintiff  also  entitled  to 
a  return  of  the  $75  and  $59.45?  In  deciding 
that  question,  we  must  consider  whether  the 
defendant  was,  under  the  circumstances,  jus- 
tified in  determining  the  contract.  Time  in 
this  case  was  not  of  the  essence  of  the  con- 
tract. It  was  not  made  so  by  express  terms, 
and  it  does  not  appear  from  the  nature  of 
the  contract  and  the  surrounding  circum- 
stances that  such  was  the  intention  of  the 
parties.  .  .  .  But,  though  time  may  not 
be  of  the  essence  of  the  contract,  yet  either 
party  may,  by  a  proper  notice,  bind  the  other 
to  complete  within  a  reasonable  time  to  be 
specified  in  such  notice:  ...  In  this  case 
I  am  of  opinion  that  there  was  no  such  rea- 
sonable notice  as  would  make  time  of  the 
essence  of  the  contract.  The  defendant  did 
not  at  any  time  give  notice  that  the  notes 
must  be  given  by  the  defendant  within  a 
definite  and  specified  time.  The  notice  was 
of  a  very  indefinite  character,  and  the  matter 
was  left  in  a  very  indefinite  shape.  In  any 
event,  the  notice  given  did  not  under  the 
circumstances  provide  a  reasonable  time 
within  which  the  plaintiff  was  to  perform. 
The  defendant  knew  perfectly  well  that  the 
object  of  fixing  the  ten  days  as  the  time  for 
completion  was  because  the  plaintiff  expected 
by  that  time  to  have  heard  from  McCaig 
with  reference  to  the  mortgage.  The  plain- 
tiff had  not  as  yet  heard  from  McCaig,  and 
he  was  naturally  desirous  of  knowing  where 
he  was  at  before  going  further  ahead.  In 
the  event  of  not  hearing  from  McCaig,  he 
must  make  other  arrangements.  I  am  of 
opinion  that,  under  the  circumstances,  the 
defendant  was  very  harsh,  and  was  not  jus- 
tified in  taking  the  action  which  he  did. 
The  delay  of  the  plaintiff  could  not  be  re- 
garded as  an  undue  and  unjustifiable  delay. 
The  contract  was,  therefore,  unjustifiably  de- 
termined by  the  defendant,  and  as  a  result 
he  is  liable  in  damages.  ...  I  am  of 
opinion,  therefore,  that  the  plaintiff  is  enti- 
tled to  recover  the  $200  and  interest,  also 
the  $75  and  $59.45  as  aforesaid.  There  will 
be  judgment  in  the  plaintiff^s  favor  for 
these  amounts,  making  $334.45,  and  interest 
on  $200  from  the  0th  May,  1911,  at  five  per 
cent,  and  costs." 

But  where  a  vendee  under  an  executory 
contract  to  convey  enters  into  possession  and 
erects  improvements  but  fails  to  perform  his 
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contract  in  any  part,  he  has  no  equities  to 
adjust  and  can  recover  nothing  for  the  im^ 
provements.  Austin  First  Nat.  Bank  v. 
Jackson  (Tex.)  40  S.  W.  833,  wherein  the 
court  said:  "The  appellee's  contract  was 
executory.  He  took  possession  of  the  land 
under  a  promise  to  pay  lor  it,  and  with  no 
promise  or  agreement  on  the  part  of  his 
vendor  to  convey  it  to  him  until  he  had  paid 
for  it.  He  therefore  knew,  when  he  made  the 
improvements  thereon,  that  he  would  have 
to  perform  his  part  of  the  contract  by  paying 
for  the  land,  or,  upon  default  on  his  part, 
his  vendor  or  the  vendor's  grantee  would 
have  the  right  to  recover  the  land,  improve- 
ments and  all.  It  is  not  a  case  of  part  per- 
formance on  the  part  of  the  obligee,  and  a 
willingness  and  offer  on  his  part  to  complete 
the  performance,  but  a  case  where  he  has 
failed  to  comply  with  the  contract  in  any 
part,  and  actually  declines  and  refuses  to 
do  so.  In  such  case  he  has  no  equities  to 
adjust,  and  is  not  entitled  to  recover  for  the 
value  of  his  improvements,  or  any  part 
thereof." 

Where  a  vendee,  under  a  contract  for  the 
conveyance  of  lands  in  consideration  of  main- 
tenance of  the  vendor,  makes  improvements 
with  the  consent  of  the  vendor,  and  then  is 
in  default  in  furnishing  the  maintenance  con- 
tracted for,  it  has  been  held  that  the  ordinary 
rule  does  not  apply  but  that  the  reasonable 
value  of  the  improvements,  not  exceeding  the 
actual  cost,  should  be  ascertained  and  al- 
lowed to  the  vendee.  Mootz  v.  Petraschefski, 
137  Wis.  315,  118  N.  W.  865. 

A  defaulting  vendee  has  no  rights  under 
betterment  statutes,  which  apply  only  where 
one  in  possession  makes  betterments,  under 
the  bona  fide  belief  that  he  has  a  good  title. 
A  defaulting  vendee  cannot  have  such  a 
bona  fide  belief.  Walker  v.  Arnold,  71  Vt. 
263,  44  Atl.  351. 

Under  Express  Stipulation. 

Where  a  contract  for  the  sale  of  lands 
stipulates  that  on  default  of  the  purchaser 
the  land  and  all  improvements  on  it  shall 
revert  to  the  vendor,  the  purchaser  has  no 
right  to  the  improvements  and  if  he  removes 
them  the  vendor  may  recover  them  or  their 
value.  Cook  v.  Enright,  134  Cal.  1,  66  Pac.  3. 
In  Boeken  v.  Alderman,  26  Kan.  738,  it  was 
held  that  a  stipulation  for  the  forfeiture  of 
all  rights  by  the  vendee  on  his  default  in 
payments  was  valid  and  prevented  the  re- 
covery by  the  vendee  of  the  value  of  his 
improvements  under  the  occupying  claimant 
act  of  Kansas.  Similarly  it  was  held  in 
Vance  v.  Burlington,  etc.  R.  Co.  12  Neb.  286, 
11  N.  W^  334,  that  under  a  contract  pro- 
viding for  the  forfeiture  of  all  his  improve- 
ments in  case  of  default  on  the  part  of  the 
vendee,  the  latter,  after  default  in  payment, 


and  in  a  suit  for  ejectment  by  the  vendor, 
could  not  take  advantage  of  the  occupying 
claimant's  act  in  order  to  secure  the  value 
of  his  improvements. 

But  it   has   been   held   that   a  stipulation 
to  the  efTect  that  if  default  is  made  by  the 
vendee,   he  shall   lose  all  right   to  the  pur- 
chase  price   already   paid   and   to    improve- 
ments, is  void  as  a  stipulation  for  a  forfei- 
ture under  a  statute  of  Georgia  (Civil  Code, 
sec.    3795).      Lytle    v.     Scottish    American 
Mortg.  Co.  122  Ga.  458,  50  S.  E.  402,  wherein 
the  court  said:     "But  where  the  vendee  has 
entered   and   made   improvements,   or   where 
he  has  paid  a  part  of  the  purchase  money, 
he  has  acquired  an  interest  in  the  land.    Tliis 
interest  is  property.     He  cannot  be  deprived 
of  such  property  except  by  virtue  of  some 
valid  contract.     It  cannot  be  done  by  way 
of  penalty  or  forfeiture.    In  the  sale  of  land 
on  credit  where  the  vendor  retains  title,  he 
has  not  the  absolute  estate,  but  is  a  trustee 
holding  the  title  only  as  security.    For  many 
purposes  the  transaction  may  be  treated  in 
equity   as   though   the   vendor   had   made   a 
deed  to  the  vendee  and  the  latter  had  there- 
upon  given  a   common-law  mortgage  to  se- 
cure the  purchase  money.     Thus  treating  it, 
the  case  is  directly  within  the  principle  of 
the  rule  declared  in  one  of  the  earliest  and 
most  signal  victories  won  by  equity  over  the 
hard  literalness  of  the  law.     'Once  a  mort- 
gage   always   a   mortgage.'     If   a   mortgage 
when  made,  the  instrument  did  not  become  a 
deed  on  a  subsequent  default  in  payment  of 
the   secured   debt.     The   mortgagor's   failure 
to  pay  was  not  allowed  to  work  the  confisca- 
tion called  for  by  the  terms  of  the  convey- 
ance.   At  first  his  equity  of  redemption  could 
be  barred  only  by  strict  foreclosure,  and  on 
his   failure   to  redeem  by   a  date  named   in 
the    decree    rather    than   by    the    time    orig- 
inally named   in  the  mortgage.     In   modern 
times  the  principle  has  been  so  extended  as 
to  relieve  the  mortgagor  from  the  necessity 
of  making  the  payment  himself,  but  preserv- 
ing his  equity  until  it  is  foreclosed  by  means 
of  a  sale.     This  in  effect  prevents  a  forfei- 
ture until  the  equity  is  shown  to  be  value- 
less  by   the  results   of  a  public   sale  under 
foreclosure.     As    in   a    mortgage,    so   in    its 
equitable   equivalent,    a    conditional    sale   of 
land,  a  forfeiture  will  not  be  enforced  even 
for  the  vendee's  default.     There  is  no  diffi- 
culty   in   making    an    exact    computation    of 
the    damages.      Any    stipulation    that    more 
than   these  damages   are  to   be  paid   or   re- 
tained   cannot    be    enforced    in    a    court    of 
equity,   which   'regards   property   as  a  mere 
pledge  for  a  debt,  and  will  not  allow  either 
a  forfeiture  of  the  property  pledged,  or  an 
augmentation  of  the  debt,  as  a  penalty  for 
nonperformance.'      1    Pom.    £q.    Jur.    446; 
Civil  Code,  sec.  3795." 


STATE  V. 

87  N.  J. 

Though  time  is  made  of  the  essence  of  the 
i!ontract  by  stipulation,  and  the  contract  pro- 
vides for  forfeiture  by  the  purchaser  of  his 
rights  in  the  land  by  his  default  in  payment, 
an  extension  of  time  granted  by  the  vendor 
waives  the  default  and  the  vendor  cannot, 
after  granting  such  an  extension,  cancel  the 
contract  without  recompensing  the  purchaser 
for  valuable  improvements  made  by  him  after 
the  grant  of  extension.  Braley  v.  Langley, 
28  Kan.  804,  wherein  it  was  said:  "While 
parties  have  the  right  to  make  their  con- 
tracts as  stringent  as  they  please,  and  to 
make  time  of  payment  of  the  very  essence 
thereof,  yet  no  forfeiture  or  advantage  can 
be  taken  of  a  defaulting  party  where  there 
has  been  an  express  waiver  of  the  default, 
and  an  extension  of  time  therefor  agreed 
upon,  and  the  party  is  in  a  condition  to 
make  payment  in  accordance  with  such  sub- 
sequent agreement.  And  it  is  equally  clear 
that  where  a  party,  with  the  express  stipu- 
lation of  the  landowner,  enters  into  posses- 
sion thereof  under  the  assignment  of  a  con- 
tract of  sale  where  time  is  of  the  very 
•essence,  and  some  of  the  payments  therein 
provided  for  have  not  been  made,  and  upon 
an  agreement  with  such  owner  that  the  over- 
due payments  are  to  be  postponed  to  a  future 
day,  expends  large  sums  of  money  in  making 
lasting  and  valuable  improvements  thereon, 
the  owner  cannot  forfeit  and  cancel  the  con- 
tract on  account  of  the  noncompliance  with 
the  exact  terms  of  the  original  contract,  re- 
gardless of  the  subsequent  agreement  of  the 
parties." 

Where  the  contract  stipulates  that,  on  de- 
fault of  the  purchaser,  he  shall  have  com- 
pensation for  his  improvements,  of  course 
the  defaulting  purchaser  has  that  right. 
Jones  v.  Sandlin,  160  N.  C.  150,  75  S.  E. 
1075;  Sutton's  Estate,  13  Pa.  Super.  Ct. 
492,  reversed  on  other  grounds,  200  Pa.  St. 
158,  49  Atl.  775.  In  the  case  first  cited  the 
•court  said:  "As  the  defendant  failed  to  per- 
form the  contrax't,  as  appears  by  the  verdict, 
plaintiff  is  entitled  to  recover  the  land,  and 
must  pay  to  the  defendant  the  value  of  any 
improvements  the  latter  has  put  upon  the 
same.  This  is  what  the  deed  provides,  for 
it  says  that,  upon  defendant's  default  and 
plaintifl^s  dissatisfaction,  the  defendant  is 
*to  have  pay  for  what  she  has  done  out  of 
the  property'  of  the  plaintiff.  The  first  issue 
seems  to  have  been  submitted  without  objec- 
ticm,  and  the  answer  of  the  jury  thereto 
ascertains  the  contract  of  the  parties,  with- 
out reference  to  the  particular  words  of  the 
deed.  But  this  contract  was  not  complied 
with  by  the  defendant,  and  it  follows  that 
plaintiff  is  entitled  to  recover,  in  addition 
to  the  land,  a  fair  and  reasonable  rental  for 
the  land  while  in  defendant's  possession,  and 
the  defendant  is  entitled  to  the  value  of  the 
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improvements,  to  the  extent  that  they  have 
enhanced  the  value  of  the  land,  in  analogy 
to  cabes  in  which  the  doctrine  of  betterments 
applieb.' 
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V. 

SXTTTON. 

New  Jersey  Court  of  »ror8  and  Appeals- 
June  14,  1915. 

S7  N.  J.  Law  193;  94  Ail,  788. 


Carriers    of    Passencers  —  Statnte    Re- 
qnirinc  Free   Traasportation  of  Po- 

lioe  Oflloers  ~  Validitr- 

The  Act  of  May  2tf,  1912  (Pamph.  L.  p. 
235),  in  BO  far  as  it  requires  street  railway 
companies  to  grant  free  transportation  to 
police  officers  when  in  uniform  or  on  duty,  is 
a  constitutional  exercise  by  the  legislature 
of  its  police  power. 

[See  note  at  end  of  this  case.] 

Same. 

The  object  expressed  by  the  language  of  the 
statute  in  question  being  one  that  the  legisla- 
ture may  lawfully  accomplish  under  its  police 
power,  the  statute  will  not  be  declared  to  be 
unconstitutional  upon  the  ground  that  the 
purpose  of  the  legislature  was  to  exact  from 
the  public  utilities  a  money  tribute  in  viola- 
tion of  constitutional  principles;  first,  be- 
cause the  purpose  of  the  legislature  is  known 
to  the  courts  only  in  so  far  as  it  appears  in 
the  object  expressed  by  the  language  of  its 
enactment,  and,  second,  because  in  dealing 
with  the  language  of  an  enactment  the  courts 
adopt,  if  possible,  that  construction  which 
will  sustain  the  statute  as  a  valid  act  of  legis- 
lation. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
Error  to  Supreme  Court. 

Criminal  action.  Patrick  Sutton  convicted 
before  magistrate  of  assault  and  battery. 
Judgment  affirmed  by  Supreme  Court.  De- 
fendant brings  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

William  D.  Edxoards  and  Frank  Bergen  for 
plaintiff  in  error. 

John  Bentleiff  John  Milton,  John  W.  Wea- 
cott  and  Herbert  Boggs  for  defendant  in  error. 

[193]  Garrison,  J. — The  Supreme  Court 
held  that  the  act  of  May  26th,  1912  (Pamph. 
L.,  p;  235),  by  which  street  railway  compan- 
ies were  required  to  grant  free  transportation 
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to  police  officers  when  in  uniform  or  on  duty, 
was  a  constitutional  exercise  by  the  legisla- 
ture of  its  x>olice  power.  In  this  view  we 
concur. 

Tliat  this  statutory  provision  has  a  direct 
tendency  to  secure  the  presence  of  police  offi- 
cers upon  street  railway  cars  is  attested  by 
the  very  complaint  of  the  plaintiff  in  error. 
That  the  presence  of  such  officers  upon  such 
cars  has  a  tendency  to  prevent  disorderly 
conduct  and  to  afford  protection  to  passen- 
gers, if  not  an  admitted  fact  is  at  least  one  of 
those  determinations  of  faet  that  the  legisla- 
ture has  the  right  to  make  for  itself  when 
prescribing  a  police  regulation.  Hopper  v. 
Stack,  69  N.  J.  L,  562,  66  Atl.  1;  Lyons  v. 
Chosen  Freeholders,  86  N.  J.  L.  206,  90  Atl. 
1111. 

[194]  How  such  a  regulation  shall  be  ac- 
complished is  also  a  purely  legislative  prob- 
lem. The  l^islature  might  require  that  a 
police  officer  should  be  carried  upon  every 
car,  or  upon  every  other  car,  or  at  certain 
times  of  day  only.  If  the  legislature  may 
lawfully  do  this,  it  may  in  lieu  of  such  pre- 
scriptions secure  the  presence  of  the  police 
upon  the  cars  by  the  statutory  provision  now 
under  review.  In  any  case  the  transportation 
of  the  officer  is  a  siibordinate  incident  to  the 
police  regulation,  and  of  the  power  of  the 
legislature  to  enact  such  a  regulation  there 
would  seem  to  be  neither  room  for  doubt  nor 
ground  for  denial.  The  argument  against 
the  constitutionality  of  this  regulation  is 
based  fundamentally  upon  the  contention  that 
the  considerations  that  have  just  been  men- 
tioned were  not  those  that  operated  upon  the 
mind  of  the  legislature,  which,  on  the  con- 
trary, it  is  said,  were  of  a  purely  monetary 
character,  the  real  purpose  of  the  legislation 
in  question  being  to  save  expense  to  the  pub- 
lic by  throwing  it  upon  the  public  utilities  by 
the  exaction  from  them  of  an  unconstitutional 
tribute. 

This  argument  fails  to  discriminate  between 
the  purposes  of  legislators  and  the  objects  of 
legislation,  and  hence  gives  no  force  to  the 
established  doctrine  that  courts  deal  only 
with  the  latter,  t.  e.,  with  the  objects  of  legis- 
lation as  expressed  in  the  statutory  language, 
and  are  not  concerned  with  and  indeed  cannot 
take  judicial  notice  of  the  purposes  of  the 
lawmaker  saving  as  they  are  so  expressed. 
This  practical  distinction  is  pointed  out  in 
the  opinion  of  the  Supreme  Court  in  Sawter 
V.  Shoenthal,  81  X.  J.  L.  197,  80  Atl.  101, 
which  upon  this  point  has  survived  destruc- 
tive criticism. 

Another  canon  of  constitutional  law  is  that 
the  language  of  the  legislature  will  if  possi- 
ble, be  so  construed  as  to  uphold  rather  than 
to  destroy  a  statute  it  has  enacted.  We  have 
seen  that  the  result  of  the  statute  in  question 
is  to  induce  the  presence  of  the  police  upon 


street  railway  cars,  and  that  the  police  pro- 
tection tlius  secured  is  within  the  object  ex- 
pressed in  the  language  of  the  statute;  if  now 
it  be  conceded  that  it  is  also  permissible  to 
find  in  such  language  that  the  purpose  of  the 
legislature  in  the  enactment  of  this  [195] 
statute  was  to  exact  a  tribute  from  the  carry- 
ing companies  in  violation  of  constitutional 
provisions,  then  by  force  of  both  of  the  judi- 
cial canons  referred  to  we  must  give  to  the 
statutory  language  that  construction  which 
will  result  in  sustaining  it  as  a  valid  act  of 
legislation.  This  places  the  judicial  con- 
struction of  tlie  statute  now  before  us  upon 
its  practical  and  legal  footing.  The  under* 
lying  principle,  however,  goes  further,  for 
so  negligible  is  the  purpose  that  was  in  the 
mind  of  the  legislature  and  so  dominant  is  the 
object  that  is  expressed  in  the  legislation  that 
if  such  object  so  expressed  be  one  that  the 
legislature  may  lawfully  accomplish  in  the 
manner  prescribed,  the  enactment  would  not 
be  declared  to  be  unconstitutional  even  if  the 
adjudicating  tribunal  knew  (what  it  coiild 
not  judicially  know)  that  the  purpose  of  the 
legislature  in  enacting  the  statute  w^as  one 
that  ran  counter  to  constitutional  restric- 
tions; which  is  only  another  way  of  saying 
that  in  the  judicial  forum  a  statute  stands 
or  falls  by  the  object  that  is  expressed  by  its 
language.  Moreover,  wliile  police  regulation 
of  public  utilities  is  clearly  within  the  object 
expressed  by  the  title,  **An  act  concerning 
public  utilities,  the  same  can  hardly  be  said 
if  the  statute  be  regarded  as  a  taxing  act  or 
revenue-raising  measure. 

Affirming  as  we  do  the  judgment  of  the 
court  below  in  so  far  as  it  applies  to  police 
officers  and  upon  the  single  ground  of  the 
police  power,  we  think  it  proper  to  add  that 
in  our  opinion  such  judgment  is  not  sustain- 
able upon  either  of  the  other  grounds  relied 
upon  below,  viz.,  that  of  indirect  compensa- 
tion to  the  plaintiff  in  error,  or  that  of  a 
custom  to  which  it  had  assented. 

The  judgment  of  the  Supreme  Court  is  af- 
firmed. 

For  affirmance:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Trenchard,  Parker,  Bergen, 
Minturn,  Kalisch,  Black,  Vredenburgh,  White, 
Terhune,  Williams,  JJ. — 13. 

For  reversal :    None. 


NOTE. 

In  the  reported  case  the  court  upholds  the 
validity  of  a  statute  requiring  street  railway 
companies  to  grant  free  transportation  to 
police  officers  when  in  uniform  or  on  duty. 
The  earlier  cases  discussing  the  validity  of  a 
statute  requiring  militia  or  other  public  offi- 
cers to  be  transported  free  or  at  reduced  rates 
are  reviewed  in  the  note  to  State  v.  Chicago, 


HENDERSON  v.  HAfiPER. 

187   Md,  4<9. 
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etc.  R.  Co.  Ann.  Cas.  1913E  494,  wherein  is 
cited  among  other  cases,  State  v.  Sutton,  83 
N.  J.  L.  46,  84  Atl.  1057,  which  is  affirmed 
by  the  reported  case. 


HEHDEBSON  ST  AI.. 


V. 


KABPEB  ET  AL. 


Maryland    Court    of    Appeals — January    12, 

1916. 


127  Md.  429  f  96  Atl.  550. 


Eqnity  — >  Pleadinc  —  Neoeaaity  of  Fil- 
ims   Exhibits. 

Under  general  equity  rule  No.  4,  providing 
that  no  order  or  process  shall  be  made  or  is- 
sued upon  any  bill  until  it,  together  with  all 
the  exhibits  referred  to  as  parts  thereof,  is 
actually  filed  with  the  clerk,  the  will  of  the 
deceased,  referred  to  in  a  paragraph  of  a  bill 
to  charge  his  estate,  was  a  necessary  part 
thereof,  and  should  have  been  filed  with  the 
bill. 

Parties —>  Joinder  of  Parties  —  Persons 
Interested  in  Realty  to  Be  Charced. 

On  a  bill  to-  charge  the  estate  of  a  decedent 
with  a  sum  alleged  to  be  the  property  of  his 
surviving  children  to  which  they  were  entitled 
upon  his  death,  as  part  of  the  proceeds  of 
their  mother's  estate,  where  an  exhibit  filed 
with  the  bill  showed  that  two  of  the  children 
of  complainants'  deceased  mother  were  mar- 
ried, the  joinder  of  such  children  and  their 
husbands  and  wives  is  required  to  bind  their 
interest,  if  the  property  is  to  be  treated  as 
realty. 

Pleadlns  —  Grounds  for  Demnrret  •* 
Nonjoinder  of  Parties. 

Nonjoinder  or  defense  of  the  want  of  neces- 
sary parties,  when  apparent  upon  the  face  of 
the  bill,  can  be  availed  of  by  demurrer  to  the 
bill. 

Hesoent  and  Distribution  —  Liability 
of  Heirs,  for  Debts  •»  Enforcement  •» 
Iiaches. 

On  a  bill  to  charge  the  lands  of  a  decedent 
in  the  hands  of  the  heirs  with  a  sum  al- 
leged  to  be  the  property  of  his  surviving 
children  to  which  they  became  entitled  upon 
his  death  as  part  of  their  mother's  estate,  it 
appeared  that  complainants'  mother  on  her 
death  in  1895,  intestate,  was  seized  in  fee 
simple  of  an  improved  lot,  that  the  property 
vested  in  her  children  as  tenants  in  common, 
subject  to  the  life  estate  of  their  surviving 
father,  that  the  surviving  husband  and  chil- 
dren immediately  sold  the  lot,  that  the  father 
gave  two-thirds  of  the  proceeds  to  the  chil- 
dren and  retained  the  other  third  for  his  own 
use  during  his  lifetime,  though  he  was  en- 
titled to  the  use  of  the  whole  proceeds  for  life. 


and  the  father  and  the  children  treated  the 
property  as  his  for  18  years  until  his  death. 
It  is  held  that  as  courts  of  equity  do  not  coun- 
tenance laches  or  long  delays  and  refuse  to 
interfere  in  favor  of  a  party  guilty  of  laches 
or  unreasonable  acquiescence  in  the  assertion 
of  stale  demands,  the  bill  was  properly  dis* 
missed. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court  of  Baltimore 
city:   DoBLEK,  Judge. 

Action  by  John  Henderson,  Jr.  et  al.,  plain- 
tiffs, against  Isaac  O.  Harper,  Trustee,  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiffs appeal.  The  facts  are  stated  in  the 
opinion.     AiTiBMia). 

William  Edgwr  Byrd  for  appellants. 
R,  Hoicnrd  Bland,  Bart  left ,  Poe,  Claggett 
d  Bland  and  Harley  d  Wheltle  for  appellees. 

[430]  Briscoe,  J. — The  object  of  the  pro- 
ceedings, in  this  case,  is  to  charge  the  estate 
of  John  Henderson,  deceased,  with  the  pay- 
ment of  the  sum  of  three  thousand  three 
hundred  and  thirty-three  dollars,  alleged  to  be 
the  property  of  his  surviving  children,  and 
to  which  it  is  alleged  they  became  entitled 
upon  his  death,  as  part  of  the  proceeds  of 
their  mother's  estate. 

The  facts  as  disclosed  by  the  bill  are  these : 

Mrs.  Emaline  C.  Henderson,  of  Baltimore 
City,  the  mother  of  the  plaintiffs,  died  on  or 
about  the  18th  of  June,  1895,  intestate,  but 
seized  and  possessed  in  fee  simple  of  a  lot  of 
ground,  improved  by  a  three-story  dwelling 
house,  known  and  numbered  as  1610  McCulloh 
St.,   Baltimore  City. 

She  left  surviving  her,  four  children  and 
her  husband,  John  Henderson,  and  upon  her 
death  the  property  vested,  under  the  existing 
law,  the  wife  dying  prior  to  the  Act  of  1898, 
in  these  children,  as  tenants  in  common  sub- 
ject to  the  life  estate  therein  of  the  surviving 
husband. 

The  bill  charges,  that  on  or  about  Septem- 
ber 30,  1895,  the  surviving  husband,  and  the 
children  of  the  mother  sold  the  house  and  lot 
whereof  she  died  seized  and  possessed  to  one 
James  A.  Richardson  for  the  sum  of  ten 
thousand  dollars,  and  by  deed  of  the  same 
date,  conveyed  the  lot,  in  fee  simple,  to  him, 
that  the  purchase  money  was  delivered  to  the 
husband,  who  voluntarily  divided  it,  as  fol- 
lows :  Two-thirds  thereof,  to  wit,  six  thousand 
six  hundred  and  sixty-six  dollars  and  sixty- 
six  cents  he  paid  to  the  children  and  retained 
for  his  own  use,  [431]  the  remaining  one- 
third  thereof,  with  a  declaration,  at  the  time, 
that  "he  would  retain  this  amount  during  his 
lifetime  and  apply  the  income  thereof  to  his 
own  use,  and  upon  his  death  they,  meaning 
the  children,  would  be  entitled  to  the  prin- 
cipal." 
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The  bill  then  avers  that  it  was  the  belief 
of  the  husband,  at  the  time  of  the  sale  of  the 
property  and  the  payment  of  the  purchase 
money,  that  he  was  entitled  to  the  use  of 
one-third  of  the  purchase  money  only  for  his 
lifetime,  and  that  he  was  not  aware  that  he 
was  entitled  to  the  use  of  the  whole  fund 
for  life. 

The  bill  further  avers,  that  John  Hender- 
son, died  on  or  about  the  10th  of  January, 
1914,  possessed  of  the  $3,333^,  but  which  was 
intermingled  with  his  other  property,  during 
his  life,  and  it  passed,  at  his  death,  to  the 
trustee  and  executor  of  John  Henderson,  for 
the  uses  and  purposes  set  out  in  his  will; 
that  while  his  personal  estate  is  not  sufficient 
in  the  hands  of  the  executor  to  pay  the 
amount  due  them,  his  real  estate  is  sufficient 
to  pay  his  debts,  and  they  are  entitled  to 
have  the  estate  charged,  with  the  payment  of 
the  fund  to  which  they  are  entitled.  The 
prayers  for  relief,  as  set  out  in  the  bill  are 
as  follows:  (1)  Tliat  the  estate  be  charged 
with  said  amount;  (2)  That  the  trustee  may 
account  for  the  same;  (3)  That  the  said  sum 
may  be  distributed  among  the  parties  entitled 
thereto,  and  (4)  The  prayer  for  general  re- 
lief. 

The  defendants  demurred  to  the  bill  and 
upon  hearing,  the  demurrers  were  sustained 
and  tlie  plaint ifTs  declining  to  amend,  the  bill 
of  complaint  was  dismissed,  with  costs,  by 
the  Court  below. 

The  bill  in  this  case,  we  think,  was  defec- 
tive in  several  respects,  and  the  Court  was 
right  in  sustaining  the  demurrer,  and  upon 
the  refusal  of  the  plaintiff  to  amend,  in  dis- 
missing the  bill. 

By  General  Equity  rule  No.  4,  it  is  provided 
that  no  order  or  process  shall  be  made  or  is- 
sued upon  any  bill  .  .  .  ,  and  [432]  other 
paper  until  each  bill  or  petition  together 
with  all  the  exhibits  referred  to  as  parts 
thereof  be  actually  filed  with  the  clerk. 

It  will  be  seen,  that  in  this  case  the  will  of 
John  Henderson,  referred  to  in  the  ninth 
paragraph  of  the  bill,  is  a  necessary  part 
thereof,  and  should  have  been  filed  with  the 
bill.  Isaac  O.  Harper,  executor  and  trustee, 
under  the  will  is  a  party  defendant,  and  the 
prayers  of  the  bill  are  to  charge  the  trust 
estate  with  the  payment  of  the  claim,  and 
requiring  the  trustee  and  executor  to  account 
in  a  Court  of  Equity  for  the  fund  in  question. 
Chappell   v.  Clark,  92  Md.   100,  48  Atl.  36. 

By  exhibit  No.  two,  filed  with  the  bill,  it 
appears  that  two  of  the  children  of  Mrs. 
Henderson  are  married,  and  it  is  stated  by 
the  appellee  that  all  of  them  are  married. 
It  is  clear,  that  if  the  property  in  question  is 
to  he  treated  as  real  estate,  they  are  necessary 
parties  to  the  case. 


The  joinder  of  the  husbands  and  wiveA 
would  be  required  to  bind  their  interest. 

The  non-joinder  or  defense  of  the  want  of 
necessary  parties  when  apparent  upon  the 
face  of  the  bill  can  be  availed  of  by  demurrer 
to  the  bill;  Miller *s  Equity,  sec.  140;  Phelps' 
Juridical  Equity,  sec.  39. 

If  the  fund  here  in  question  is  to  be  treated 
as  personalty  at  the  date  of  the  division  be- 
tween the  father  and  the  children  of  Mrs. 
Henderson,  the  first  wife,  it  was  properly  dis- 
tributed between  the  parties  in  interest;  Art. 
93,  sec.  121,  Code  P.  G.  Laws;  Vogel  v.  Turnt, 
110  Md.  200,  72  Atl.  661. 

The  contention  of  the  appellants  is,  that 
the  husband  was  entitled  to  the  whole  fund 
during  his  life,  but  he  voluntarily  paid  to  his 
children  two-thirdu  thereof,  in  ignorance  of 
his  legal  rights  and  retained  "one-third  of 
what  he  was  entitled,  during  his  life  and 
apply  the  income  thereof  to  his  own  use,  and 
upon  his  death  they  would  be  entitled  to  the 
principal  thereof." 

We  find  but  little  merit  in  the  plaintiff's 
contention,  under  the  facts  of  this  case. 

[433]  Tlie  father  treated  the  fund  here  in 
dispute  for  over  eighteen  years  as  his  abso- 
lute property,  with  the  consent  and  acqui- 
escence of  the  plaintiffs.  It  was  not  only 
treated  by  all  parties  as  his  property,  but 
it  was  intermingled  with  his  own,  and  passed 
at  his  death  to  the  appellee,  as  executor  and 
trustee,    under    his    will. 

The  children  accepted  and  received  under 
the  agreement  with  their  father,  the  sum  of 
$6,666.66  on  the  30th  of  September,  1805,  and 
with  legal  interest  thereon  up  to  his  death, 
would  amount  to  $13,976.38,  a  sum  larger 
than  they  were  entitled  to,  if  they  had  re- 
ceived the  whole  amount,  under  the  law,  at 
the  death  of  their  mother. 

It  is  not  alleged  that  the  plaintiffs  were 
ignorant  of  their  father's  rights  at  the  time 
they  accepted  the  $6,666.66,  but  are  relying 
upon  their  father's  ignorance  of  the  law,  to 
aid  them  in  securing  a  larger  sum. 

It  is  well  settled,  that  Courts  of  Equity  do 
not  countenance  laches  or  long  delays  and 
refuse  to  interfere  in  favor  of  a  party  guilty 
of  laches  or  unreasonable  acquiescence  in  the 
assertion  of  stale  demands,  after  a  limited 
period;  Hanson  v.  Worthington,  12  Md.  441; 
Syester  v.  Brewer,  27  Md.  319;  Wilhehn  v. 
Caylor,  32  Md.  161 ;  Warburton  v.  Davis,  123 
Md.   232,  91   Atl.   163. 

We  think  the  plaintiffs,  apart  from  the  de« 
fects  of  the  bill  have  failed  to  make  out  a  case 
to  entitle  them  to  the  relief  asked  by  the 
bill. 

The  decree  appealed  from  will  be  affirmed. 

Decree  affirmed,  with  costs. 
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NOTE. 


Laekos  or  Neglect  of  Creditor  of  De- 
oeased  as  Preolndlns  Enforcement  of 
Debt  mcainst  Heir  or  Devieee. 

Introductory,  95. 
Laches,  95. 

Failure   to   Exhaust  Remedies   against   Per- 
sonal Representatives,  96. 
Failure  to  File  Claim  against  Estate: 

In  Grcneral,  97. 

Contingent  or  Unmatured  Claim,  97. 


Introdttctory. 

Tbe  personal  («tate  being  the  fund  pri- 
marily charged  with  the  payment  of  the  debts 
of  a  decedent,  the  liability  of  heirs  or  devisees 
therefore  to  the  extent  of  the  realty  received 
by  them  is  in  the  nature  of  that  of  a  surety. 
See  Ledyard  v.  Johnston,  16  Ala.  548.  To  be 
entitled  to  enforce  that  liability  the  creditor 
must  exhaust  his  remedies  against  the  estate 
and  the  personal  representative,  and,  havin«T 
done  so,  must  proceed  promptly  agaiunt  tlie 
heir  or  devisee.  In  some  jurisdictions  the 
time  for  bringing  such  an  action  is  fixed  by 
statute,  the  scope  and  effect  of  those  statutes 
being  outside  the  present  discussion. 

Laches. 

In  the  absence  of  a  controlling  statute,  an 
action  to  hold  an  heir  or  devisee  liable  for 
debts  of  the  decedent  or  to  subject  to  the 
debts  lands  which  have  been  distributed  must 
be  brought  within  a  reasonable  time,  and  is 
barred  by  laches  of  the  creditor.  Hale  v. 
Coffin,  120  Fed.  470,  57  C.  C  A.  528 ;  Rankin 
V.  Big  Rapids.  133  Fed.  670,  66  C.  C.  A.  508. 
And  see  the  reported  case.  In  Continental 
Nat.  Bank  v.  Heilman,  86  Fed.  514,  30  C.  C. 
A.  232,  the  court  said :  "The  provision  of  the 
Indiana  statute  that  the  suit  of  a  creditor 
out  of  the  state  must  be  brought  within  two 
years  after  final  settlement  of  the  estate 
would,  therefore,  like  any  other  statute  of 
limitation  which  allows  reasonable  time  for 
the  bringing  of  suit,  be  recognized  by  all 
courts  as  valid;  but,  like  other  such  statutes, 
it  will  not  be  deemed  to  give  a  right  to  sue 
within  the  time  limited,  regardless  of  laches  or 
other  considerations  which  would  make  the 
suit,  when  brought,  inequitable.  Tliis  statute 
does  not  say  that  the  suit  may  be,  but  that  it 
must  be,  brought  within  the  time  specified; 
and  it  would  not  follow,  even  if  the  right  to 
sue  depended  solely  on  the  statute,  that  the 
doctrine  of  laches  should  not  be  applied  to 
defeat  a  suit  which  had  been  needlessly  de- 
layed, to  tlie  injury  of  those  against  whom 
relief  was  sought.  That  the  appellant  in  this 
case  had  been  guilty  of  inexcusable  laches, 
either    in    not    presenting    its    claim   to    the 
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executor  during  the  course  of  administration 
of  the  estate,  or  in  not  bringing  suit  upon 
the  demand  in  the  federal  court,  as  it  might 
have  done  pending  administration,  the  evi- 
dence leaves  no  question.  Besides  the  very 
great  depreciation  of  the  collaterals  which 
the  hank  held,  exceeding  in  original  value 
more  than  the  amount  of  the  note,  and  the 
changes  in  their  modes  of  living  which  the 
heirs  and  legatees  may  be  presumed  to  have 
adopted  in  ignorance  of  so  large  a  demand 
against  the  estate — a  consideration  of  great 
importance,  under  supposable  circumstances 
• — it  is  averred  in  the  bill  that  Mackey,  the 
joint  maker  of  the  note,  had  become  totally 
insolvent,  and,  the  contrary  not  being  shown, 
the  presumption  in  that  the  right  to  compel 
contribution  by  him,  which  but  for  the  delay 
would  hnve  l>ecn  valuable,  had  been  made 
worthh»s8." 

In  iSugar  River  Bank  v.  Fairbank,  49  N. 
H.  131,  a  delav  of  four  months  was  held  to 
constitute  laches. 

In  Goodrum  v.  Mitchell,  236  III.  183,  86 
N.  E.  217,  holding  an  action  to  be  barred  by 
a  delay  of  thirty  years,  it  was  said:  "There 
is  no  statute  of  limitations  in  force  in  this 
state  which  provides  when  a  claim  against 
the  estate  of  a  deceased  person  ceases  to 
be  a  lien  upon  the  real  estate  of  which  such 
deceased  person  died  seized.  It  is  held,  how- 
ever, such  claim  must  be  enforced  against 
the  real  estate  of  the  decedent,  if  at  all,  with- 
in a  reasonable  time  after  his  death,  and 
hv  analosfv  the  time  has  been  established 
at  seven  years,  unless  some  valid  reason  for 
a  further  extension  is  shown.  In  this  case 
tlie  delay  was  attempted  to  be  excused  on 
the  ground  that  the  premises  against  which 
said  claims  are  now  sought  to  be  enforced 
were  occupied  by  John  P.  INfitchell  as  a  home- 
stead at  the  time  of  his  death,  and  subse- 
quent to  his  death  were  so  occupied  by  his 
widow  until  her  death,  which  occurred  in 
the  year  1903.  The  fact  that  premises  which 
do  not  exceed  in  value  $1,000  were  occupied 
by  a  widow  as  a  homestead  subsequent  to 
her  husband's  death  has  been  held  to  be  a 
valid  excuse  for  not  seeking  to  enforce  pay- 
ment of  the  debts  of  the  deceased  husband 
against  said  premises  during  the  life  of  the 
widow  (Hanna  v.  Palmer,  194  111.  41),  but 
the  fact  that  the  widow  occupied  a  part  of 
her  deceased  husband's  estate  as  a  homestead 
would  not  be  an  excuse  for  a  delay  in  en- 
forcing a  claim  against  the  real  estate  of 
her  deceased  husband  if  the  same  exceeded 
in  value  $1,000,  or  if  the  personal  property 
of  the  deceased  was  ample  to  pay  his  debts, 
or  if  he  left  real  estate  other  than  the  home- 
stead out  of  which  claims  not  satisfied  from 
the  personal  property  could  be  made." 

In  Mobley  v.  Cureton,  2  S.  C.  140,  a  delay 
of  eight  years  was  held  to  constitute  Inches, 
but   in   Sullivan   v.   Ellis,   219   Fed.   694,  an 
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action  was  beld  not  to  be  bound  by  a  delay 
of  eight  years,  no  prejudice  having  resulted. 

In  Scott  V.  Ashlin,  86  Va.  581,  10  S.  E.  751, 
a  delay  of  four  years  was  held  not  to  con- 
stitute laches. 

If  a  creditor  stands  by  and  sees  the  per- 
sonal estate  wasted  by  the  administrator  he 
is  precluded  thereafter  from  resorting  to  the 
liability  of  an  heir.  Goodhue  v.  Barnwell, 
Rice  Eq,    (S.  C.)    198. 

Failure  to  present  a  claim  to  the  personal 
representative,  even  when  it  is  not  an  abso- 
lute bar  (see  infra,  the  subdivision  Failure  to 
File  CUUm  against  Estate)  j  is  laches  requir- 
ing explanation.  Chewett  v.  Moran,  17  Fed. 
820. 

Failure  to  Exhaust  Remedies  against 
Personal  Representative, 

Before  a  creditor  of  a  decedent  can  proceed 
against  an  heir  or  devisee  he  must  exhaust 
his  remedies  against  the  personal  representa- 
tive, and  if  he  fails  to  do  so  and  permits  such 
a  remedy  to  become  barred  or  otherwise  lost, 
he  is  thereby  precluded  from  resorting  to  the 
liability  of  the  heirs  or  devisees.  Tift  v. 
Collier,  78  Ga.  194,  2  S.  E.  943;  Hoffman  v. 
Wilding,  85  111.  453;  Mills  v.  Sale,  7  J.  J. 
Marsh.  (Ky.)  254;  Macgill  v.  Hyatt,  80 
Md.  253,  30  Atl.  710;  Boyd  v.  Armstrong, 
1  Yerg.  (Tenn.)  40.  Compare  Ariail  v.  Ariail, 
29  S.  C.  84,  7  S.  E.  35  (return  nulla  bona 
execution  against  administrator  not  neces- 
Hary).  As  was  said  in  Reynolds  v.  May,  4 
G.  Greene  (la.)  283:  "When  the  debt  is  estab- 
lished against  the  executor,  and  the  estate 
in  liis  hands  proves  insufficient  to  pay,  and 
the  heirs  have  received  a  part  of  the  estate, 
they  can  be  called  upon  to  surrender  upon 
a  sufficient  amount  to  pay  the  demand.  This 
is  the  ultimatum  of  their  liability.  To  allow 
direct  proceedings  against  them,  without  any 
reference  to  the  executor  for  the  debts  of 
the  ancestor,  would  certainly  be  novel  and 
subversive  of  the  whole  policy  of  the  law  in 
settling  decedent's  estates."  However,  in  Lit- 
sey  V.  Smith,  10  B.  Mon.  (Ky.)  74,  it  was 
said:  ''A  recurrence  to  the  first  section  of 
the  Act  of  1819  (Stat.  Law,  780)  which 
authorizes  a  separate  action  against  the  heirs 
or  devisees,  in  the  cases  therein  stated,  will 
show  that  these  averments  bring  the  case 
within  the  statute,  which  makes  no  reference 
to  the  time  within  which  the  suit  against 
the  personal  representatives,  or  the  subse- 
quent one  against  the  heirs,  is  to  be  brought. 
It  merely  authorizes  the  second  suit,  'if  it 
shall  appear,  by  a  judgment  of  a  record,  or 
by  the  return  of  the  proper  officer,  that  there 
is  no  property  of  the  deceased  in  the  hands 
of  the  executor  or  administrator  to  satisfy 
the  first  judgment.*  It  does  not  require  the 
plaintifiT  to  seek  satisfaction  out  of  the  per- 


sonal estate  within  any  particular  period, 
nor  in  any  other  manner  than  by  judgment 
and  execution.  It  does  not  drive  him  to  a 
bill  of  discovery,  nor  to  an  action  for  a  dev- 
astavit; nor  docs  it  make  a  devastavit,  by 
the  administrator,  a  bar  to  the  action  against 
the  heirs;  nor  does  it  interfere  in  a/iy  re- 
spect with  this  latter  action,  or  with  the 
principles  which  are  to  govern  it,  farther 
than  to  require  that  it  shall  appear  as  above, 
that  there  is  not  property  of  the  deceased 
in  the  hands  of  the  administrator,  etc.,  and 
to  declare  that  the  judgment  in  the  first 
action,  if  not  satisfied,  shall  be  no  bar  to 
the  second.  The  whole  effect  of  the  statute 
is,  that  under  the  circumstances  therein  stat- 
ed, the  creditor  may  sue  the  heirs,  etc.,  alone, 
just  as  he  might  do  under  the  second  section 
of  the  act,  if  there  were  no  administrator; 
and  with  the  same  right  of  recovery  as  to 
him,  as  if  he  had  sued  them  with  the  admin- 
istrator, or  as  if  he  had  sued  them  alone 
for  the  want  of  an  administrator.  In  any  of 
these  cases,  the  heirs  may,  in  defense  of  the 
action  against  them,  not  only  rely  upon  no 
assets  having  descended  to  them,  but  may 
deny  the  justice  of  the  demand  in  its  origin, 
or  insist  that  it  has  been  paid  or  otherwise 
discharged.  But  we  do  not  perceive  that 
they  can  defeat  the  action  on  the  ground  of 
any  delay  or  laches  in  pursuing  the  creditor's 
remedy  against  the  personal  estate,  unless 
they  might  do  so  by  showing  that  the  delay 
was  fraudulent,  or  at  least  injurious  to 
them." 

In  NetD  York  it  has  been  held  tliat  an  af- 
firmative showing  of  the  absence  or  insufti- 
ciency  of  personal  assets  excuses  a  failure  to 
obtain  judgment  against  the  personal  repre- 
sentative. Mersereau  v.  Ryerss,  3  N.  Y.  261 ; 
Roe  V.  Swezey,  10  Barb.  247. 

If  there  has  been  a  devastavit,  the  creditor 
must  exhaust  his  remedy  against  the  personal 
representative  and  his  sureties,  and  if  he 
fails  to  do  so  he  cannot  hold  an  heir  or 
distributee  of  the  realty.  Pyke  v.  Searcy, 
4  Port.  (Ala.)  52;  Wyse  v.  Smith,  4  Gill 
&  J.  (Md.)  295;  Latham  v.  Bell,  69  N.  C. 
136;  Lilly  v.  Wooley,  94  N.  C.  412;  Lee  v. 
Beaman,  101  N.  C.  294,  7  S.  E.  887.  As  was 
said  in  Ledyard  v.  Johnston,  16  Ala.  548: 
''Where  an  administrator  has  wasted  the  es- 
tate of  his  intestate,  all  legal  remedies  should 
be  exhausted  against  him  and  his  sureties,  if 
they  or  either  of  them  are  solvent,  before  a 
creditor  will  be  permitted  to  come  into  a 
court  of  equity  to  subject  the  estate  which 
had  passed  into  the  hands  of  the  heirs  and 
distributees.  Darringtpn  v.  Borland,  3  Port. 
9;  Pyke  v.  Searcy,  4  Port.  62.  Tliese  de- 
cisions rest  upon  the  ground  that  the  lia- 
bility of  the  administrator  is  primary,  and 
the  sureties  who  stipulated  for  his  faithful- 
ness are  chargeable  with  his  default;  that  the 


HENDERSON 

127   Md 

liability  of  the  heirs  and  distributees  is  sec- 
ondary and  contingent  merely,  depending  up- 
on the  reception  of  part  of  the  intestate's 
estate  by  them,  and  the  fact  that  the  creditor 
has  not  lost  his  remedy  against  the  admin- 
istrator by  neglect  or  other  cause." 

Failure  to  File  Claitn  against  Estate. 

In  General. 

By  the  great  weight  of  authority,  if  a 
creditor  of  a  decedent  fails  without  legal 
excuse  to  present  his  claim  in  the  due  course 
of  the  administration  of  the  estate,  and  it 
becomes  barred  by  the  statute  of  nonclaim, 
that  bar  is  effective  to  prevent  any  subse- 
quent enforcement  of  the  debt  against  an  heir 
or  devisee.  Farris  v.  Stoutz,  78  Ala.  130; 
Hendricks  v.  Keesee,  32  Ark.  714;  Cincinnati, 
etc.  B.  Co.  V.  Heaston,  43  Ind.  172;  Binard 
v.  West,  92  Ind.  359;  Fowler  v.  True,  76  Me. 
43;  Hall  v.  Bumstead,  20  Pick.  (Mass.)  2; 
Wohlscheid  v.  Bergrath,  46  Mich.  46,  8  N. 
W.  548;  Hill  v.  Nichois,  47  Minn.  382,  50 
N-  W.  367;  Hutchinson  v.  Stiles,  3  N.  H.  404; 
Woods  v.  Ely,  7  S.  D.  471,  64  N.  W.  531;  Gra- 
ham V.  Vining,  2  Tex.  433;  Gaston  v.  Boyd, 
52  Tex.  282.  See  also  People  v.  Brooks,  22  111. 
App.  594,  affirmed  123  111.  247,  14  N.  E.  39; 
Hill  v.  Mayes,  117  Ky.  877,  79  S.  W.  276; 
Hill  V.  Townley,  45  Minn.  167,  47  N.  W. 
653;  Beekman  v.  Bichardson,  150  Mo.  430, 
51  S.  W.  689;  Selover  v.  Coe,  63  N,  Y.  438. 
Compare,  Stone  v.  Todd,  49  N.  J.  L.  274,  8 
Atl.  300;  Acton  v.  Shultz,  69  N.  J.  £q.  6,  59 
Atl.  876. 

As  was  said  in  Hill  v.  Nichols,  47  Minn. 
382,  50  N.  W.  367 :  "It  would  be  strange  if 
the  liability  of  the  heir,  of  a  secondary 
nature,  should  survive  after  what  may  be 
termed  the  primary  liability  of  the  estate 
had  been  barred  by  the  neglect  of  the  creditor 
himself." 

In  Farris  v.  Stoutz,  78  Ala.  130,  the  court 
said:  "Actual  presentment,  or  its  equivalent, 
is  necessary  to  defeat  the  bar  of  the  statute. 
Knowledge  of  the  existence  of  the  claim  on 
the  part  of  the  administrator,  however  full, 
will  not  dispense  with  presentation.  Jones  v. 
Lightfoot,  10  Ala.  17.  And  the  statute  is  as 
available  to  an  heir  or  distributee,  as  to 
the  personal  representative.  A  bill  in  equity, 
brought  to  enforce  against  a  decedent's  estate 
a  claim  which  is  prima  facie  within  the  bar 
of  the  statute,  or  to  subject  to  its  payment 
property  that  has  been  descended,  is  demur- 
rable, if  it  fails  to  allege  a  presentation,  or 
facts  excepting  it  from  the  operation  of  the 
statute." 

In  Graham  v.  Vining,  2  Tex.  433,  the  court 
said:  "In  this  case,  however,  a  distinction 
is  attempted  to  be  made  by  the  appellant's 
counsel;  it  is  this,  that  although  the  right 
to  sue  the  administrator  may  be  gone,  yet 
Ann.  Cas.  1917C. — 7 
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the  right  to  sue  the  heirs  at  law  still  re- 
mains. The  common-law  doctrine  of  mort- 
gages is  relied  on  to  support  this  distinction, 
and  it  may  be  admitted  that  at  common  law 
the  heir  would  take  the  land  subject  to  the 
incumbrance  created  by  his  ancestor.  Yet 
such  rules  would  yield  to  express  legislation. 
Our  probate  law,  under  which  this  claim  has 
been  prosecuted,  provides  that  all  claims  for 
money  shall  be  presented  to  the  administrator 
for  acknowledgment,  and  if  not  presented 
within  the  time  prescribed  shall  be  barred. 
There  can  be  no  doubt  but  this  is  a  claim  for 
money,  and  if  there  had  been  any  uncertainty 
whether  it  was  embraced  in  the  terms  used  in 
the  16th  and  17th  sections  of  the  law,  this 
doubt  would  be  removed  by  a  reference  to  the 
21st  section.  We  cannot  perceive  any  sound- 
ness in  the  proposition,  that  although  the 
action  may  be  barred  against  the  administra- 
tor, it  would  not  follow  that  it  was  barred 
against  the  heir.  We  believe  the  limitation 
in  the  16th  section  was  intended  to  give  re- 
sponse to  all  persons  interested,  creditors  and 
heirs.' 

If  the  claim  is  presented  and  disallowed, 
a  failure  to  appeal  from  the  disallowance 
precludes  a  subsequent  resort  to  the  liability 
of  the  distributees.  Bryant  v.  Livermore,  20 
Miim.  313.  And  see  Grange  Union  v.  Buck- 
hart,  8  Ore.  61;  Gaston  v.  Boyd,  52  Tex. 
282. 

Even  where  there  is  no  absolute  duty  to 
present  a  claim  against  the  estate,  as  where 
the  creditor  is  a  nonresident,  a  failure  to  do 
so  is  evidence  of  laches.  Chewett  v.  Moran, 
17  Fed.  820. 

If  the  administration  is  illegal  and  void 
a  failure  to  file  a  claim  has  been  held  not  to 
bar  a  recovery  against  a  distributee.  Bullard 
V.  Perry,  66  Vt.  479,  29  Atl.  787.  A  like 
holding  has  been  made  in  a  case  wherein 
it  appeared  that  the  creditor  was  prevented 
by  fraud  from  filing  a  claim.  Sugar  Biver 
Bank  v.  Fairbank,  49  K.  H.  131. 

In  Chitty  v.  Gillett,  46  Okla.  724,  148  Pac. 
1048,  which  was  an  action  against  distrib\i- 
tees  on  a  judgment  against  the  estate,  it  was 
held  that  the  judgment  was  conclusive  as 
to  the  due  presentation  of  the  claim. 

Contingent  or  Unmatured  Claim. 

Though  a  claim  against  the  estate  of  a 
decedent  does  not  mature  or  become  due  with- 
in the  period  fixed  for  the  presentation  of 
claims,  it  must  none  the  less  be  presented  in 
order  that  assets  may  be  withheld  from  dis- 
tribution to  meet  it,  and  a  failure  so  to  do 
bars  its  enforcement  against  a  distributee. 
Pratt  V.  Lamson,  128  Mass.  528;  Bassett  v. 
Drew,  176  Mass.  141,  57  N.  E.  384.  As  was 
said  in  the  leading  case  of  Hall  v.  Bumstead, 
20  Pick.  (Ma«s.)  2:  "It  has  already  been 
stated  in  a  former  stage  of  this  cause,  that 
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by  the  policy  and  provisions  of  our  laws, 
the  remedy  of  a  creditor  upon  the  heirs  or 
devisees  of  a  deceased  person  is  extremely 
limited.  .  Every  demand  which  can  be  made 
and  enforced  against  the  estate  of  a  deceased 
person,  is  to  be  pursued  against  the  admin- 
istrator where  it  can  be  done,  and  the  whole 
estate,  personal  and  real,  is  in  effect  made 
assets  in  his  hands  to  meet  such  claims.  This 
object  is  one  of  great  importance,  by  secur- 
ing as  far  as  practicable,  an  early  and  final 
settlement  of  estates,  so  that  the  residuum 
may  be  distributed  among  those  entitled,  free 
of  incumbrances  and  charges,  which  would 
lead  to  protracted  litigation.  To  enforce  this 
policy,  it  is  provided  (St.  1788,  c.  66)  that 
all  suits  against  executors  and  administrators 
must  be  commenced  within  four  years  from 
notice  given  according  to  law,  and  not  after- 
wards. This  is  an  absolute  bar,  given  not 
for  the  benefit  of  the  executor  or  adminis- 
trator, which  he  may  waive,  but  for  the 
benefit  of  heirs  and  devisees,  that  they  may 
liold  their  respective  interests  in  the  property, 
without  claim  or  incumbrances.  Still  it  may 
sometimes  happen,  that  outstanding  contracts 
against  a  deceased  person  are  so  situated  that 
no  claim  can  be  effectuallv  made,  within  four 
years.  This  is  most  commonly  the  case  with 
covenants  of  warrantv,  where  there  is  no 
eviction  or  ouster,  until  after  administration 
on  the  estate  of  the  covenantor  is  closed.  The 
statute  provides  (sec.  4)  that  when  any 
(pertain  demand  against  the  estate  of  any 
person  deceased  arising  from  covenant,  con- 
tract or  agreement,  shall  commence  and  be 
in  force,  after  the  said  term  of  four  years, 
and  which  could  not  be  claimed  \intil  after 
the  said  term,  in  such  case  the  claimant  may 
file  the  same  in  the  probate  office,  and  by 
sec.  5,  where  any  such  demand  could  not  be 
claimed  until  after  the  said  term  of  four 
years,  such .  covenant,  contract  or  agreement 
not  being  in  full  force  during  said  term,  the 
claimant  may  have  his  remedy  against  those 
who  inherit  the  estate  of  such  person,  or 
devisees  thereof,  if  such  claim  be  made  with- 
in one  year  from  the  time  of  its  becoming 
due.  In  order  to  have  this  action  therefore, 
against  heirs,  two  things  must  appear:  first, 
that  the  claim  could  not  have  been  made 
and  successfully  and  legally  enforced  until 
after  administration  closed;  and  second,  that 
the  action  is  brought  within  one  year  after 
the  claim  becomes  due.  To  fulfil  the  first 
condition,  it  must  appear  that  there  has 
been  an  administration,  because  if  there  has 
not,  the  course  is  to  take  out  administration; 
and  the  condition  upon  which  the  statute 
gives  the  remedy  against  the  heir  does  not 
exist.  Royce  v.  Burrell,  12  Mass.  395.  It 
must  also  appear  that  the  demand  was  not 
due,  and  the  claim  could  not  have  been  made 
until  the  administration  has  closed.  It  is 
not  enough  that  a  mere  formal  right  of  action 


accrues  by  an  act  done  after  the  four  years. 
If  the  demand  might  have  been  made,  and 
thereupon  an  action  would  have  accrued,  be- 
fore the  expiration  of  the  four  years,  then 
it  might  have  been  brought  against  the  ad- 
ministrator and  will  not  lie  against  the 
heir." 

In  Cincinnati,  etc.  R.  Co.  v.  Heaston,  43 
Ind.  172,  it  was  said:  "This  suit  could  not 
be  maintained  against  the  administrator,  even 
if  he  had  not  made  final  settlement,  because 
the  claim  had  not  been  filed  in  the  common 
pleag  court.  Hyatt  v.  Mavity,  34  Ind.  416, 
and  cases  there  cited;  Wilson  v.  Davis,  37 
Ind.  141.  This  claim  was  not  due  at  the  time 
final  settlement  of  the  estate  was  made  by 
the  administrator,  but  the  atatute  makes 
ample  provisions  for  such  a  case.  2  6.  &  H. 
501,  sec.  62.  Had  the  appellant  filed  this 
note,  the  estate  could  not  have  been  settled 
till  August  10th,  1870,  the  time  when  the 
cars  ran  to  Winchester,  unless  some  one 
interested  had  given  bond,  as  required  by 
sec.  63,  page  502,  2  G.  &  H.  As  long  as  any 
claim  unsettled  or  not  allowed  remained 
against  the  estate,  the  settlement  must  and 
would  have  been  postponed  or  continued  un- 
til a  final  settlement  could  be  made.  2  G.  & 
H.  517,  518,  sees.  112,  116.  The  statutes 
have  made  ample  provision  for  the  filing  and 
collecting  of  claims,  due  or  not  due,  against 
decedent's  estates,  and  the  plaintiff  not  hav- 
ing availed  herself  of  these  provisions,  and 
not  having  brought  herself  within  the  pro- 
visions of  sec.  178,  p.  534,  2  G.  &  H.  must 
be  barred  of  any  right  of  action  against  the 
appellees,  as  heirs  of  the  maker  of  the  note 
or  agreement." 

But  if  a  claim  is  wholly  contingent  and 
does  not  accrue  until  after  the  administra- 
tion is  closed  it  may  on  its  accrual  be  en- 
forced against  a  distributee.  Rankin  v.  Big 
Rapids,  133  Fed.  670,  66  C.  C.  A.  668;  Rankin 
v.  Herod,  140  Fed.  661 ;  Walker  v.  Byers,  14 
Ark.  246;  Bennett  v.  Dawson,  16  Ark.  412; 
Hall  V.  Martin,  46  X.  H.  337;  Ilant/ch  v. 
Massolt,  61  Minn.  361,  63  N.  \V.  1069.  As 
was  said  in  Hendricks  v.  Keesee,  32  Ark. 
714:  '*The  right  to  sue  the  heirs  necessarily 
depends,  as  the  cases  we  have  cited  show, 
upon  the  fact  that  the  cause  of  action  arose 
by  the  happening  of  a  contingency  after  the 
administration  was  closed.  If  it  existed  at 
the  death  of  the  testator  or  intestate,  or  be- 
fore the  expiration  of  the  two  years  in  which 
the  claims  may  be  exhibited  against  the 
estate,  Avhether  matured  or  not,  it  must  be 
presented  as  a  demand  against  the  estate, 
unless  it  came  into  being  so  shortly  before 
the  time  for  such  presentation  expired,  that 
it  was  not  possible  to  prevent  it,  in  which 
case  equity  would  no  doubt  afford  relief." 

Thus  where  a  contract  or  covenant  of  the 
deceased  is  not  broken  until  after  administra- 
tion of  his  estate  is  closed,  the  person  en- 
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titled  to  damages  for  the  breach  may  proceed 
directly  against  the  heirs  or  devisees.  Blair 
V.  Allen,  55  Ind.  409;  Bullard  v.  Moore,  158 
Mass.  418.  Ill  Whitten  v.  Krick,  31  Ind. 
App.  577,  it  was«aid:  ''Having  thus  sufTered 
damage  by  the  breach  of  the  covenant  after 
the  settlement  of  the  estate  of  the  deceased 
grantor,  we  think  a  fair  view  of  the  statutes 
as  taken  in  Blair  v.  Allen,  55  Ind.  409, 
Stevens  v.  Tucker,  87  Ind.  109,  and  Harmon 
T.  Dorman,  8  Ind.  App.  461,  should  lead  to 
the  conclusion  that  the  failure  of  the  ap- 
pellees to  file  a  claim  for  breach  of  ^he  cove- 
nant against  incumbrances  before  the  settle- 
ment of  the  -decedent's  estate,  when  they  did 
not  have  a  demand  for  a  definite  sum,  should 
not  exempt  the  appellants,  as  heirs  of  the 
covenantor,  from  being  answerable  upon  the 
covenant  to  the  extent  of  tlie  property  de- 
scended to  them.*' 

A  claim  dependent  t>n  an  event  which  must 
certainly  happen,  such  as  the  death  of  a  third 
person,  is  not  contingent  and  must  be  pre- 
sented.   Farrts  v.  Stoutz,  78  Ala.  130. 

If  a  contingent  claim  accrues  while  the  ad- 
ministration remains  open,  though  after  the 
timn  limited  to  file  claims  had  expired,  the 
crcv.ltor  must  apply  to  the  probate  court 
for  relief,  and  failing  to  do  so  is  barred  of 
any  remedy  against  the  distributees.  Hunt  v. 
Burns,  90  Minn.  172,  95  N.  W.  1110,  wherein 
the  court  said:  "It  is  not  important  that 
the  time  limited  by  the  probate  court  for 
presenting  claims  had  expired  when  the  claim 
became  absolute,  for  plaintiff  could  have  ap- 
plied to  that  court  to  be  relieved,  and  for 
lesve  to  file  and  present  the  same,  and  we 
must  assume  that  an  application  properly 
made  would  have  been  granted.  An  applica- 
tion of  the  kind  made  under  circumstances 
like  those  here  presented  would  be  granted 
almost  as  of  course.  So  that,  as  the  claim 
in  question  became  absolute  before  the  estate 
of  Bums  was  finally  closed  and  final  decree 
entered,  and  was  not  presented  for  allow- 
ance to  the  probate  court,  the  heirs  are  not 
liable." 
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Waters  and  Watercourses  —  Injnnotlon 
asainst  Interference  —  Right  to  Sne 
—  Interest. 

Where  it  appears  that  the  respondents  are 
the  owners  in  fee  of  the  land   upon  which 


artesian  wells  are  located  and  retain  the  right 
to  the  control  and  managomeut  of  water  flow- 
ing from  said  wells  to  the  place  of  distrii)!!- 
tion,  and  where  it  further  appears  that  naid 
respondents  are  the  owners  of  virtually  all  of 
the  capital  stock  of  a  private  corporation  to 
which  the  right  to  the  use  of  said  watora  has 
been  conveyed  by  deed,  a  motion  for  a  non- 
suit in  an  action  by  them  to  enjoin  interfer- 
ence with  the  flow  of  water  from  said  wells, 
on  the  ground  that  they  are  not  parties  in 
interest,  will  not  be  entertained. 

Appeal  and  Error  ^^  Extent  of  Review 
—  Verdict  on  Conflioting  Eridence. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  findings  of  the  court  will  not  be 
disturbed. 

Waters      and      Watercourses  —  Snhter- 
ranean  Waters  —  Appropriation. 

As  between  appropriators  of  subterranean 
waters,  the  first  in  time  is  the  first  in  right. 

RelatiTc  Rights  of  Adjoining   Owners 
to  Subterranean  Waters. 

Where  subterranean  water  exists  in  a  state 
of  nature  throughout  a  tract  of  land,  the  own- 
ersliip  of  which  is  held  in  different  proprie- 
tors, it  would  seem  to  be  impossible  to  adopt 
a  rule  giving  each  proprietor  the  abnolute 
right  to  withdraw  all  of  the  subterranean 
waters  from  his  tract  of  land,  and  thus  de- 
stroy the  benefits  made  possible  by  the  proper 
regulation  of  subterranean  waters.  And  an 
injunction  will  issue  to  restrain  any  perma- 
nent interference  by  an  adjoining  landowner 
with  the  right  to  the  use  of  subterranean 
water  acquired  by  a  prior  appropriator. 

Well*  —  Diminution   of  Flow   in   Prior 
Wells. 

Before  a  permanent  injunction  should  is- 
sue in  a  case  of  this  character,  the  evidence 
should  clearlv  and  conclusivelv  establish  that 
the  real  cause  of  the  loss  of  water  flowing 
from  the  well  of  a  prior  appropriator  of  sub- 
terranean water  is  the  construction  of  the 
well  of  a  junior  appropriator  of  said  subter- 
ranean water. 

[See  note  at  end  of  this  case.] 

Same. 

If  the  sinking  of  M*s  well  to  the  depth 
that  B's  large  well  has  been  sunk,  or  to  a 
greater  depth,  will  not  interfere  with  the  flow 
of  the  water  in  B's  well,  or  if  there  is  a  loss 
of  water  in  B's  well  occasioned  by  the  sink- 
ing of  M's  well,  which,  in  like  quantity,  can 
be  returned  to  B's  well  without  material 
damage,  and  at  the  same  time  water  secured 
in  M's  well,  the  court  will  not  be  justified 
in  issuing  a  permanent  injunction  preventing 
the  completion  of  M*s  well. 

[See  note  at  end  of  this  case.] 


Should  it  become  necessary  to  change  the 
.  method  or  means  of  diverting  water  by  a  prior 
appropriator  of  subterranean  waters,  that,  in 
and  of  itself,  should  not  deprive  a  subsequent 
appropriator  from  acquiring  unappropriated 
subterranean  water,  unless  it  further  ap- 
peared that  it  would  bo  impossible  to  deliver 
said  water  to  the  diverting  works  of  the  prior 
appropriator. 

[See  note  at  end  of  this  case.] 
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Same. 

Although  it  may  be  found  that  in  the  sink- 
ing of  a  well  by  an  landowner  direct  com- 
munication was  made  with  the  same  artesian 
belt  or  basin  tapped  by  an  adjoining  land- 
owner, who  was  a  prior  appropriator  of  sub- 
terranean water,  the  court  is  not  justified 
in  issuing  a  perpetual  injunction  prohibiting 
the  completion  of  the  well  of  a  junior  ap- 
propriator of  subterranean  waters,  unless  it 
further  conclusively  appears  that  the  prior 
appropriator  will  suffer  permanent  loss  of 
water  by  reason  of  the  tapping  of  said  arte- 
sian belt  or  basin. 

[See  note  at  end  of  this  case.] 

Same. 

The  fact  that  the  sinking  of  a  well  will 
endanger  the  supply  of  water  flowing  from  a 
well  on  adjoining  land  owned  by  a  prior  ap- 
propriator of  subterranean  waters  does  not 
justify  the  issuance  of  a  permanent  injunc- 
tion, unless  it  is  conclusively  shown  that  the 
water  supply  of  the  first  appropriator  will  be 
actually  and  permanently  diminished. 

[See  note  at  end  of  this  case.] 

Same. 

If,  in  the  sinking  of  a  well,  the  flow  from 
a  well  of  an  adjoining  landowner  and  prior 
appropriator  of  subterranean  water  is  less- 
ened, before  a  permanent  injunction  should 
issue,  it  must  be  conclusively  established  that 
the  water  so  lost  cannot  be  returned  from  the 
well  of  the  subsequent  appropriator  to  the 
diversion  works  of  the  prior  appropriator. 

[See  note  at  end  of  this  case.] 

Same. 

It  is  held  that  the  findings  of  fact  are  not 
sufficient  to  support  the  judgment,  and  it  is 
accordingly  ordered  that  the  case  be  remand- 
ed to  the  district  court,  with  directions  to 
suspend  the  injunction,  permitting  appellants 
to  continue  the  construction  of  the  well  on 
said  lot  5  untilit  is  established  that  by  rea- 
son of  the  sinking  of  appellants'  well  the  re- 
spondents' well  will  sustain  a  material  and 
permanent  loss  of  water  supply;  and  if  it 
shall  later  appear  to  the  satisfaction  of  the 
district  court  that  said  actual  loss  of  water 
has  been  sustained  in  respondonts'  well  due 
to  the  construction  of  appellants'  well,  and 
such  water  cannot  be  returned  to  the  diver- 
sion works  of  respondents,  said  injunction 
should  be  reinstated,  permanently  closing  the 
well  of  appellants. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Twin  Falls 
county:     Stockslageb,  Judge. 

Action  by  Sarah  D.  Bower  et  al.,  plaintiffs, 
against  D.  B.  Moorman  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.     Modi- 

FIKD. 

A.  M.  Boicen  and  George  Herriott  for  ap- 
pellants. 

J.  C.  Rogers,  C.  0.  hongley  and  W.  P. 
Outhrie  for  respondents. 


[169]  BuDQE^  J. — ^This  is  an  appeal  from  a 
judgment  entered  in  the  district  court  of  the 
fourth  judicial  district  in  Twin  Falls  county, 
in  favor  of  the  respondents,  perpetually  in- 
joining  appellants  from  driving  or  maintain- 
ing an  artesian  well  on  lot  5 ;  or  from  in  any 
manner  or  by  any  means  interfering  with 
the  waters  flowing  or  which  might  flow  from 
respondents'  wells,  which  are  located  on  lot 
4,  adjoining  appellants'  said  lot;  or  from 
doing  any  act  that  would  interfere  with  the 
flow  or  use  of  the  water  flowing  from  the 
wells  of  respondents. 

It  appears  from  the  record  that  some  years 
prior  to  the  commencement  of  this  action, 
respondents  sunk  several  artesian  wells  upon 
lot  4,  section  31,  township  11  south,  range  20 
east,  B.  M.  Two  of  these  wells  were  dug 
to  a  depth  of  360  feet,  and  are  but  a  few 
feet  apart,  discharging  the  water  flowing 
therefrom  into  a  cement  tank  built  around 
said  wells.  It  further  appears  that  before 
the  cement  tank  was  built,  a  well  was  dug 
where  the  tank  now  stands  and  still  dis- 
charges some  wat«r  underneath  the  tank. 
There  is  another  well  located  about  ten  feet 
north  of  the  cement  tank  and  still  another 
about  100  feet  west  of  said  tank.  All  of  the 
wells  outside  the  cement  basin  flow  a  limited 
amount  of  water  and  vary  in  depth  from  110 
feet  to  320  feet.  A  measurement  of  all  of 
the  water  flowing  from  respondents'  wells  was 
made  prior  to  the  bringing  of  this  euit,  and 
showed  a  combined  flow  of  254  inches. 

[170]  Previous  to  the  bringing  of  this  ac- 
tion, the  respcmdent  Bower  and  his  wife  sold 
the  right  to  the  use  of  practically  all  the 
water  flowing  from  said  wells  located  upon 
their  lands  to  the  Artesian  Water  Company, 
a  corporation,  incorporated  under  the  laws  of 
this  state — ^which  corporation  is  not  a  party 
to  this  action.  Bowers  and  his  wife  did  not 
warrant  that  the  flow  of  water  from  said 
wells  would  be  a  continuous  flow  of  any  flxed 
number  of  inches,  or  that  said  water  would 
be  furnished  at  all  times. 

Before  the  commencement  of  this  action  in 
the  district  court,  and  prior  to  the  issuance 
of  the  injunction  herein,  appellants  had  com- 
menced the  drilling  of  an  artesian  well  upon 
said  lot  6,  adjacent  to  the  property  of  the 
respondents  and  within  300  feet  of  respond- 
ents' wells,  and  had  reached  a  depth  of  ap- 
proximately 200  feet  when  they  were  enjoined 
from  further  prosecuting  said  work. 

There  is  evidence  in  the  record  to  the  effect 
that  when  the  respondents'  large  well,  which 
is  located  within  the  cement  tank,  was  drilled, 
it  was  of  sufficient  size  to  admit  an  eight- 
inch  casing  down  to  a  deptli  of  about  85 
feet,  and  that  eight-inch  casing  was  used  to 
that  depth,  at  which  point  it  became  neces- 
sarv  to  reduce  the  diameter  of  said  well  to 
six  inches,  from  which  point  a  six-inch  casing. 
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waB  continued  down  to  the  present  depth  of 
the  well.  Said  six-inch  casing  was  telescoped 
inside  the  eight-inch  casing,  and  when  the 
water-gate,  or  valve,  which  controls  the  flow 
of  the  water  at  the  top  of  the  pipe  waA  placed, 
the  same  was  screwed  into  the  eight- inch  cas* 
ing,  instead  of  the  six-inch  casing,  and  when 
this  valve  is  closed  to  shut  off  the  flow  of 
water,  the  pressure  forces  the  water  down 
between  the  casings  and  it  escapes  at  the 
bottom  of  the  eight-inch  casing,  about  eighty- 
live  feet  below  the  surface  of  the  ground. 
At  the  time  this  action  was  brought,  the 
appellants'  well  was  flowing  about  three 
inches  of  water.  When  the  respondents'  large 
well  within  the  cement  tank  is  shut  off,  or 
partially  shut  off,  within  a  few  minutes  there- 
after the  appellants'  well  will  commence  to 
flow  an  increased  amount  of  water  to  the  ex- 
tent of  twenty-five  or  thirty  inches,  and  the 
small  wells  heretofore  referred  to,  on  the 
respondents'  [171]  premises  and  outside  the 
cement  basin,  likewise  increase  their  flow  in 
practically  the  same  proportion.  But  when 
the  respondents'  small  wells,  which  are  out- 
side the  cement  basin,  are  shut  off,  it  does 
not  seem  to  effect  the  flow  of  water  in  the 
appellants'  well;  neither  does  it  appear  that 
the  sinking  of  appellants'  well,  to  its  pret^entr 
depth  has  in  any  manner  -a^ected  th'k'-.fl6\fr 
of  water  from  respondents' <sinaHer  wells. 

Appellants  filed  a  demurrer  to  respondents' 
complaint  and  the  same  was  by  the  trial 
judge  overruled.  We  have  examined  the  re- 
spondents' complaint  and  in  our  opinion  it 
states  a  cause  of  action.  Tlierefore,  the  court 
did  not  err  in  overruling  appellants'  de- 
murrer. 

It  is  next  contended  that  the  court  erred 
in  overruling  a  motion  for  nonsuit  made  by 
the  appellant  at  the  close  of  the  introduc- 
tion of  respondents'  evidence. 

The  first,  third  and  forth  assignments  of 
error  set  out  in  support  of  appellants'  motion 
for  nonsuit  are,  as  we  view  the  facts  in  this 
case,  without  merit,  and  we  do  not  consider 
said  assignment  of  sufficient  importance  to 
discuss  them  at  this  time,  other  than  to  say 
that  they  involve  questions  that  will  be  con- 
sidered and  determined  by  this  court  in  reach« 
ing  its  conclusion  upon  the  merits  of  this 
case. 

The  second  assignment  of  error  urged  in 
support  of  appellants'  motion  for  nonsuit  is 
entitled  to  consideration,  and  is  as  follows: 
"The  evidence  shows  without  conflict  that 
the  plaintiffs  were  not  the  owners  of  the 
water  coming  from  what  are  called  the 
Bowers  wells,  but  such  water  is  owned  by 
the  Artesian  Water  Company,  an  Idaho  cor- 
poration, and  that  no  rights  to  any  of  tlie 
waters  of  said  wells  which  plaintiffs  may 
have,  have  ever  been  interfered  with  by  the 
sinking    of    defendants'    well."     Counsel    for 


appellants  contend  that  the  plaintiffs  below, 
by  reason  of  having  conveyed  by  deed  the 
right  to  the  use  of  the  wa.ters  flowing  from 
the  wells  located  upon  plaintiffs'  premises  to 
the  Artesian  Water  Company,  a  corporation, 
during  the  irrigation  season  and  for  the 
balance  of  the  year  such  an  amount  only  as 
was  necessary  for  domestic  purposes,  prior 
to  the  commencement  of  this  action  [172]  in 
the  trial  court,  would  not  be  authorized,  un- 
der the  law,  to  maintain  this  action  against 
the  defendants. 

It  appears  from  the  record  in  this  case 
that  about  September,  1909,  the  respondents, 
by  deed,  conveyed  to  the  Artesian  Water  Com- 
pany, a  corporation,  262  inches  of  water  flow- 
ing and  to  flow  from  the  wells  in  question, 
located  upon  respondent's  land,  for  use  dur- 
ing irrigation  season,  and  during  the  balance 
of  the  season  such  an  amount  of  water  as 
was  necessary  for  domestic  purposes;  the 
grantors  retaining  control  of  the  waters  and 
the  possession  of  the  land  upon  which  the 
wells  are  situated,  and  also  retaining  the 
right  to  control  the  flow  of  the  water  to  the 
place  or  places  of  distribution  to  the  con- 
sumers. It  also  appears  that  the  Respondents 
were  virtually  the  p^aers-of 'ail  of,  the  capital 
p.t^pk  of  said  ,A3rtbsi4n  -Wat^  Company,  and 
th^t,  B:fwet  sind'  his*  wife  were  president  and 
secretary,  respectively,  of  said  corporation. 

Sec.  4090,  Rev.  Codes,  provides:  "Every 
action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise 
provided  by  this  code."  In  the  case  of  Van 
Camp  V.  Custer  County,  2  Idaho  29,  2  Pac. 
721,  this  court  said:  "...  It  would  be 
the  duty  of  the  court  to  look  beyond  the 
mere  title  to  ascertain  who  are  interested 
and  affected  as  parties."  We  think  the  gen- 
eral rule  to  be  that  "Although  a  legal  title 
is  necessary  for  a  standing  as  plaintiff  in  a 
court  of  law,  it  does  not  follow  that  the 
complete  legal  title  is  necessary.  Thus,  any 
person  may  sue  for  an  interference  with  the 
possession  if  he  has  the  right  to  the  immedi- 
ate possession  as  against  defendant."  (30 
Cyc.  p.  34,  par.  3.)  Sec.  4105,  Rev.  Codes, 
provides  that  "...  When  the  question 
is  one  of  a  common  or  general  interest  of 
many  persons,  or  when  the  parties  are  num- 
erous, and  it  is  impracticable  to  bring  them 
all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all."  And  as 
said  by  the  court  in  the  case  of  Olds  v.  Cum- 
mings,  31  111.  188:  "Courts  of  equity  will 
not  be  confined  to  legal  forms  and  legal  titles, 
but  look  beyond  these,  to  the  substantial, 
equitable  rights  of  parties."  In  the  case  of 
Gilpin  V.  Sierra  Nevada  Consol.  Min.  Co.  2 
Idaho  696,  23  Pac.  547,  1014,  it  is  said: 
"  .  .  .  Nonjoinder  [173]  of  parties  plain- 
tiff ...  is  not  properly  in  issue  on  an 
application    for    an    injunction    against    the 


102 


CITE  THIS  VOL.  ANN.  CAS.  1817C. 


acts  of  a  stranger  to  the  property  threatened 
with  injury." 

From  the '  above  statement  of  facts,  and 
under  the  authorities  cited,  it  clearly  appears 
that  the  respondents  were  the  real  parties 
in  interest,  and  had  the  right  to  maintain 
this  action  against  the  appellant^  for  inter- 
fering with  the  water  of  said  wells,  the  same 
being  lawfully  in  their  possession,  although 
they  were  obligated  under  their  deed  to  de- 
liver water  to  the  users  thereof  at  some  dis- 
tant point.  Tlie  respondents  were  entitled 
to  the  right  to  the  use  of  water  flowing  from 
said  wells  by  reason  of  prior  .appropriation, 
provided  said  water  had  been  put  to  a  bene- 
ficial use.  Therefore,  the  court  did  not  err 
in  denying  appellants'  motion  for  a  nonsuit. 

The  trial  court  in  its  findings  of  fact, 
among  other  things,  found  that  the  loss  of 
water  in  respondents'  well '  was  caused  di- 
rectly or  indirectly  by  the  sinking  of  appel- 
lants' well,  which  was  manifested  by  the 
increased  flow  therefrom;  that  the  further 
sin  Icing  of  appellants'  well  would  endanger 
the  supply  of  the  water  flowing  from  the 
respondents'  well,  in  caae  the  appellants 
should  secxira  ^g^  portion  of  the  artesian 
flow   now   (Ndihitig   t^hrongh  .-t^er  respoiv^ents' 

well,  which  they- o6(ll^  ,ii«tjT^;  gravity rflgt*^/ 
replace  in  the  cement  tanlc  or  baditi  surrb'JtiiU- , 
ing  the  large  wells  of  the  respondents,  and 
that  the  construction  of  appellants'  well  had 
opened  a  direct  channel  or  communication 
with  the  same  artesian  belt  or  basin  tapped 
by  the  respondents.  Appellants  insist'  that 
the  findings  of  the  court  are  not  supported 
by  the  evidence,  and  the  testimony  without 
material  conflict  establishes  the  fact  that  if 
any  loss  occurred  in  the  Bower  wells  by  the 
sinking  of  appellants'  well,  such  loss  was 
the  fault  of  the  respondents,  by  permitting 
a  defective  casing  to  exist  in  the  large  well; 
til  at  there  was  no  evidence  to  support  the 
court's  findings  that  the  further  sinking  of 
appellants'  well  will  endanger  the  supply  of 
water  flowing  from  respondents'  well;  that 
til  ere  is  no  evidence  to  show  that  the  water, 
if  obtained  in  appellants'  well,  could  not  be 
made  to  flow  by  gravity  to  and  into  the  tank 
surrounding  the  respondents'  well,  and  that 
the  evidence  utterly  fails  [174]  to  establish 
the  opening  up  of  a  communication  with  the 
artesian  basin  tapped  by  the  respondents. 

There  is  a  substantial  conflict  in  the  testi- 
mony involving  the  loss  of  the  flow  of  water 
in  the  large  wells  of  respondents  within  the 
cement  tank  or  basin,  as  to  whether  the  loss 
was  caused  by  defective  construction  of  re- 
spondents' large  well,  or  by  closing  the  valve 
at  the  top  of  the  large  well,  thus  forcing  the 
water  out  of  the  well  at  the  point  where 
the  eight  and  six-inch  pipes  are  joined,  eighty- 
five  feet  below  the  surface  of  the  ground,  re- 
sulting in  the  water  percolating  through  the 


soil  into  the  appellants^  well  increasing  the 
flow;  or  whether  the  loss  was  occasioned  by 
appellants'    well,    during,    the    construction 
thereof,   coming   in   direct  contact  with   the 
underground  channel,  artesian  belt  or  basin, 
of  water  from  which  respondents'  wells  are 
supplied.    This  being  true,  under  the  accepted .. 
rule,  "Where  there  is  a  substantial  conflict 
in  the  evidence,  the  findings  of  the  trial  court, 
will  not  be  disturbed."     (Ueckman  v.  Kspey,. 
12  Idaho  765,  88  Pac.  80;  Hufton  v.  Hufton,, 
25  Idaho  96,  136  Pac.  605;  Henry  Gold  Min. 
Co.  V.  Henry,  25  Idaho  333,  137  Pac.  523.) 
When  the  evidence  is  extensive  and  in  conflict, 
findings  of  the  trial  court  will  not  be  reversed, 
on  appeal.  '  (Commercial  Trust  Co.  v.  Idaho 
Brick  Co.  25  Idaho  765,  139  Pac.  1004.) 

It  is  now  necessary  to  decide  whether  the- 
findings  of  fact  made  by  the  trial  court  are 
sufficient  to  support  the  judgment,  and  in. 
doing  so  there  are  three  pertinent  questiona 
to  be  considered:  First,  the  right  of  a  land 
owner  to  drive  a  well  on  his  own  land  in 
order  to  obtain  subterranean  waters;  second^ 
to  what  depth  and  under  what  conditiona  may 
a  well  be  driven  before  a  permanent  injunction 
will  lie  at  the  instance  of  an  adjoining  land 
owner,  who  is  a  prior  appropriator  of  sub- 
;  t^linean  *  w^^ter?,  for  an  interference  with 
'  the;^<jw*af  -wator  in  said  adjoining  land 
owner's  well  ^  third,  are  subterranean  waters 
in  this  state  subject  to  appropriation  for  a 
beneficial  use. 

Percolating  waters  have  been  defined  by 
the  supreme  court  of  California,  in  the  case 
of  Los  Angeles  v.  Hunter,  156  Cal.  603,  105 
Pac.  765,  as  ^'vagrant,  wandering  drops  mov- 
ing by  gravity  in  any  [175]  and  every  direc- 
tion along  the  line  of  least  resistance.*'  Per- 
colating waters  have  been  subdivided  into 
various  classes.  However,  we  do  not  deem  it 
necessary  to  discuss  these  classes. 

While  the  law  governing  the  right  to  the 
use  of  percolating  waters  is  new  in  this  state, 
there  are  many  decisions,  both  in  England 
and  in  the  United  States,  defining  the  common 
law  and  the  various  statutory  enactments 
which  govern  the  right  to  the  use  of  percolat- 
ing waters.  In  the  case  of  Broadbent  v.  Rams- 
botham,  11  Ezch.  Rep.  602,  the  court  held: 
"All  the  water  fiowing  from  Heaven  and  shed 
upon  the  surface  of  the  hill  at  the  foot  of 
which  a  brook  runs  must,  by  the  natural 
course  of  gravity,  find  its  way  to  the  bottom 
and  so  into  the  brook;  but  this  does  not 
prevent  the  owner  of  the  land  on  which  it 
falls  from  dealing  with  it  as  he  may  please 
and  appropriating  it.  He  cannot  do  so  if 
the  water  has  arrived  at  and  is  fiowing  in 
some  definite  channel."  In  the  case  of  Acton 
V.  Blundell,  12  M.  &  W.  324,  the  court  of 
exchequer  was  of  the  opinion  that  the  owner 
of  the  surface  might  apply  subterranean  wa- 
ter  as  he  pleased,  and  that  any  inconvenience 
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to  his  neighbor  from  so  doing  was  damnum 
absque  injuria;  further  observing  "that  the 
existence  and  state  of  underground  waters  is 
generally  unknown  before  a  well  is  made; 
and  after  it  is  made  there  is  the  difficulty  of 
knowing  exactly  how  much,  if  any,  of  the 
water  of  the  well,  when  the  ground  wa«  in 
its  natural  state,  belonged  to  the  owner  in 
right  of  his  property  in  the  soil,  and  how 
much  belonging  to  his  neighbor.  These  prac- 
tical uncertainties  made  it  very  reasonable 
not  to  apply  the  rules  which  regulate  the 
enjoyment  of  streams  and  waters  above 
ground  to  subterranean  waters."  It  might, 
however,  be  said  that  the  common  law  of 
England  was  to  the  effect  that  percolating 
waters  belonged ,  to  the  persons  owning  the 
land,  and  could  be  used  by  such  persons  as 
they  might  please,  without  liability  to  any- 
one. 

Percolating  water  has  not  received  the  at- 
tention of  legislative  bodies  that  has  been 
given  to  running  water  in  natural  channels 
or  surface  water  generally,  for  the  reason 
that  it  is  invisible  and  requires  practical 
demonstration  to  determine  to  what  extent, 
if  any,  the  sinking  of  additional  wells;  the 
[176]  creating  of  additional  springs;  adding 
to  the  flow  of  springs  by  opening  up  and  re- 
moving the  surface  of  the  earth ;  or  by  reason 
of  installing  pipes  or  other  contrivances  for 
the  purpose  of  overcoming  natural  resistance 
to  the  free  flow  of  percolating  waters,  may 
alTect  the  water  supply. 

In  the  case  of  Acton  y.  Blundell,  supra, 
the  court  held  that  percolating  water  "falls 
within  the  principle  which  gives  to  the  owner 
of  the  soil  all  that  lies  beneath  his  surface; 
that  the  land  immediately  below  is  his  prop- 
erty, whether  it  be  solid  rock  or  porous 
ground,  or  venous  earth,  or  part  soil,  part 
water;  that  the  person  who  owns  the  surface 
may  dig  therein,  and  apply  all  that  is  found 
to  his  own  purposes  at  free  will  and  pleasure." 

Some  courts  have  gone  so  far  as  to  hold 
that  one  may  purchase  land  in  order  to 
secure  the  percolating  water  for  the  purpose 
of  furnishing  a  municipal  water  supply,  and 
not  be  liable  to  the  owners  of  the  adjoining 
laud,  although  the  wells  thereon  be  destroyed. 
In  the  case  of  Huber  v.  Merkle,  117  Wis.  535, 
08  Am.  St.  Rep.  933,  94  N.  W.  354,  62  L.R.A. 
589 — a  comparatively  recent  case — the  su- 
preme court  held  in  substance,  that  a  land 
owner  has  the  right  to  sink  a  well  on  his 
own  land  and  use  the  water  therefrom  for 
any  purpose  he  chooses,  or  even  to  allow  it 
to  flow  away,  regardless  of  the  eff'ect  on  his 
neighbor's  wells,  and  that  such  right  is  not 
affected  by  malicious  intent.  The  reason  for 
the  rule  is  announced  in  the  case  of  Chatfield 
V.  Wilson,  28  Vt.  49,  as  follows:  "The  secret, 
chan^pable,  and  uncontrollable  character  of 
underjrround  water  in  its  operations  is  so 
diverse  and   uncertain   that  we  cannot  well 


subject  it  to  the  regulations  of  law,  nor 
build  upon  it  a  system  of  rules,  as  is  done  in 
the  case  of  surface  streams."  In  the  case 
of  Greenleaf  v.  Francis,  18  Pick.  (Mass.) 
117,  where  the  lots  of  the  plaintiff  and  de- 
fendant adjoined  each  other,  the  plaintiff's 
well  was  dug  fourteen  years  prior  to  the 
time  the  defendant  dug  his  well.  By  the 
digging  of  defendant's  well  the  water  in 
plaintiff's  well  was  very  materially  dimin- 
ished. The  court  held  in  effect  that  everv- 
one  has  the  liberty  of  doing  in  his  own  ground 
whatsoever  he  pleases,  even  though  it  should 
occasion  to  Ins  neighbor  [177]  some  other 
sort  of  inconvenience,  and  that  the  defendant 
having  dug  his  well  on  his  own  ground,  where 
it  would  be  most  convenient  for  him,  it  was 
the  lawful  act,  and  although  it  may  have 
been  prejudicial  to  the  plaintiff,  it  was 
damnum  absque  injuria;  and  that  the  plain- 
tiff could  not  recover  or  enjoin  the  defendant 
in  the  construction  or  use  of  his  well.  The 
supreme  court  of  Georgia  announced  the  rule 
in  that  state  to  be  that  the  owner  of  land 
had  no  right  in  the  water  percolating  beneath 
it,  which  the  law  recognized,  and  in  Warder 
v.  Springfield,  0  Ohio  Dec.  (Reprint)  855, 
17  Cine.  L.  Bui.  398,  it  was  held  that  per- 
colating water  was  not  properly  within  the 
protection  of  the  constitution. 

Under  the  common  law  of  England,  adopted 
in  whole  or  in  part  as  the  law  of  this  country 
by  several  of  the  states  in  the  Union,  con- 
fusion has  resulted  rather  than  uniform  enabt- 
ment  of  legislation  controlling  the  right  to 
the  use  of  percolating  waters.  The  supreme 
court  of  California,  in  the  case  of  Katz  v. 
Walkinshaw,  found  in  141  Cal.  116,  99  Am. 
St.  Rep.  35,  70  Pac.  6()3,  74  Pac.  76G,  64 
L.R.A.  236,  refused  to  follow  the  English 
rule  or  to  recognize  decisions  of  the  state 
of  Wisconsin  and  the  rule  of  law  as  announced 
fo  a  similar  character  bv  several  other  states 
relative  to  the  ownership  of  percolating  waters 
in  California.  However,  in  that  case  there 
were  some  facts  which  differ  from  the  facts 
in  the  case  at  bar.  There  was  also  involved 
the  further  proposition,  viz.,  whether  one  who 
has  developed  artesian  wells  within  a  catch 
or  artesian  basin  has  the  right  to  conduct  the 
water  beyond  the  artesian  belt  or  basin,  and 
thus  deprive  land  owners  within  such  artesian 
belt  or  basin  of  the  right  to  the  use  of  un- 
derlying waters  for  beneficial  purposes.  That 
court  adopted  what  it  was  pleased  to  term 
the  doctrine  of  "reasonable  use,"  or  "correla- 
tive rights,"  for  the  purpose  of  affording  pro- 
tection to  the  owners  of  property  within  an 
artesian  belt  or  basin,  in  order  to  encourage 
proper  development  of  the  lands  located  with- 
in such  basin;  holding  in  effect  that  each 
land  owner  of  soil  lying  in  a  belt  which  be- 
came saturated  with  percolating  water  was 
entitled  to  a  reasonable  use  thereof  on  his 
own   land,   notwithstanding   such   reasonable 
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use  interfered  [178]  "with  the  water  percolat- 
ing in  his  neighbor's  soil,  but  that  he  had  no 
right  to  injure  his  neighbors  by  an  unreason- 
able diversion  of  the  waters  percolating  in 
the  belt,  for  the  purpose  of  sale  or  carriage 
to  distant  lands.  In  support  of  this  doctrine, 
the  supreme  court  of  California  relies  upon 
the  principles  of  law  applied  in  the  case  of 
Smith  V.  Brooklyn,  18  App.  Div.  340,  46 
N.  Y.  S.  141,  and  the  case  of  Forbell  v.  New 
York,  164  X.  Y.  522,  79  Am.  St.  Rep.  666, 
58  N.  E.  644,  51  L.R.A.  696.  In  the  former 
case,  it  appears  that  the  city  of  Brooklyn, 
for  the  purpose  of  furnishing  a  municipal 
water  supply,  sunk  certain  wells  on  its  own 
land  and  pumped  the  percolating  waters 
therefrom,  transmitting  the  same  some  dis- 
tance to  the  city  for  municipal  purposes,  and 
by  the  use  of  powerful  pumps,  withdrew  the 
percolating  waters  from  lands  adjoining  the 
wells,  Tlie  court  said:  "While  it  is  true 
that  the  city  owned  the  land  upon  which  it 
placed  its  structure  and  all  of  its  acts  were 
done  upon  its  own  property,  it  did  not,  how- 
ever, make  the  erections  or  do  the  acts  .  .  . 
for  any  purpose  of  domestic  use,  agriculture, 
mining,  or  manufacturing,  as  land  was  used 
in  the  cases  which  have  arisen  in  this  country. 
No  one  dwelt  thereon  or  was  expected  to. 
No  one  used  the  waters  thereon,  nor  was 
it  expected  to  be  used  in  connection  therewith. 
Tlie  sole  purpose  was  to  subordinate  the  use 
of  the  land  to  the  particular  purpose  of  a 
reservoir  and  conduit  in  which  to  gather, 
store  and  carry  water  to  a  distant  place  for 
its  benefit  and  profit.  ...  It  was  its  pur- 
pose not  only  to  take  the  water  which  might 
come  by  natural  percolation  upon  its  land, 
but  also  to  use  artificial  means  .  .  .  drain 
the  adjoining  land  of  its  water.  Tliis  purpose 
has  been  accomplished,  and  by  the  construc- 
tion of  its  conduit,  the  sinking  of  its  wells 
.  .  ,  the  whole  spring  level  of  the  surround- 
ing country  has  been  lowered,  and  running 
streams  and  ponds  dried  up."  The  court  held 
that  the  city  was  liable  for  damages  to  the 
adjoining  land  owners.  This  case  was  af- 
firmed by  the  supreme  court  in  Merrick  Water 
Co.  V.  Brooklyn,  32  App.  Div.  454,  53  N.  Y. 
S.  10.  In  the  latter  case  the  city  of  New 
York  had  sunk  wells  on  its  own  land,  con- 
structed machinery,  pumped  the  percolating 
water  [179]  from  under  the  surface  of  its 
own  land,  and  transported  the  same  some 
distance  for  municipal  purposes.  By  this 
act,  the  percolating  waters  under  the  surface 
of  the  adjoining  lands  were  extracted  and  the 
land  owners  prevented  from  raising  crops 
thereon.  The  court  said;  *'Before  the  de- 
fendant constructed  its  wells  and  pumping 
stations,  it  ascertained,  at  least  to  a  business 
certainty,  that  such  was  the  percolation  and 
underground  flow  or  situation  of  the  waters 
in  its  own  and  plaintifT's  land  that  it  could 
by  these  wells  and  appliances  cause  or  compel 


the  water  of  plaintiff's  land  to  flow  into  its 
own  wells,  and  thus  deprive  plaintiff  of  his 
natural  supply  of  underground  water,"  thus 
showing  that  the  action  was  intentional  on 
the  part  of  the  city.  The  court  below  fol- 
lowed the  case  of  Smith  v.  Brooklyn,  supra, 
and  granted  a  perpetual  injunction  against 
the  city  from  operating  its  engine-driven  wells 
and  pumping  stations  on  the  land  adjoining 
plaintiff's  land  and  awarded  past  damages. 

Where  percolating  water  exists  in  a  state 
or  nature  generally  throughout  a  tract  of 
land  that  has  been  subdivided,  the  ownership 
of  which  is  held  in  different  proprietors,  it 
would  seem  to  be  an  impossible  rule  to  adopt, 
whereby  each  proprietor  is  given  the  absolute 
right  to  withdraw  all  of  the  percolating  wa- 
ters underneath  the  ground  owned  by  each 
one,  by  the  driving  of  wells  and  installing 
of  powerful  pumps,  or  the  withdrawal  of  the 
waters  in  any  other  manner  that  might  be 
possible  by  reason  of  recent  inventions,  and 
thus  destroy  the  benefits  made  possible  by 
the  proper  regulation  of  percolating  waters 
obtained  by  any  of  the  above  methods,  for  a 
beneficial  use;  and  an  injunction  will  issue 
to  restrain  any  permanent  interference  by 
an  adjacent  land  owner  with  the  right  to 
the  use  of  subterranean  waters  acquired  by 
a  prior  appropriator.  No  doubt,  in  many 
instances,  it  can  be  positively  demonstrated 
that  underground  waters  exist  in  large  quan- 
tities, and  where  that  can  be  done,  a  solution 
of  the  difficulties  incident  to  the  right  to  the 
use  of  percolating  waters  might  be  readily 
arrived  at.  However,  where  there  exists 
great  uncertainty  as  to  the  amount  of  under- 
ground water  and  the  damage  incident  to 
the  destruction  and  entire  loss  of  the  flow 
of  the  same — [180]  which  is  true  in  the  case 
at  bar — ^we  are  confronted  with  a  problem 
that  is  not  so  easily  solved. 

The  appellants  are  the  owners  in  fee  of  aa 
acre  of  land  located  in'  lot  5,  section  6,  town- 
ship 12  south  of  range  20,  east  of  Boise 
meridian,  in  Cassia  county,  Idaho,  situated 
within  300  feet  of  the  cement  basin  within 
which  the  large  wells  of  the  respondents  are 
located.  This  aere  of  land  was  purchased, 
as  appears  from  the  record,  for  the  express 
purpose  of  constructing  thereon  a  flowing 
well  or  wells  in  order  to  obtain  water  to  ir- 
rigate a  considerable  tract  of  land  owned  by 
the  appellants  about  a  mile  and  one-quarter 
northeast  of  said  lot  5.  After  appellants  had 
sunk  their  well  about  200  feet,  respondents 
brought  suit  in  the  district  court  and  secured 
an  order  restraining  appellants  from  further 
prosecuting  the  work  of  sinking  their  well, 
alleging  that  in  so  doing  the  flow  of  water 
in  respondents*  wells  was  interfered  with  and 
materially  lessened. 

A  land  owner  may  discover  by  the  use  of 
modern  appliances  in  driving  wells,  a  flow  of 
water  sufficient  in  quantity  to  properly  irri- 
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g^Jte  a  considerable  tract  of  land,  and  relying 
upon  his  right  to  the  use  of  the  water  dis- 
covered and  brought  under  his  control,  expend 
a  considerable  amount  of  money  in  improve- 
ments, making  his  homestead  attractive  to 
his  neighbor  by  reason  of  advanced  develop- 
ment of  his  crops,  fruit  trees  and  shrubbery. 
The  neighbor  thereupon  undertakes  to  dis- 
cover the  same  source  of  water  supply,  and 
in  order  to  make  assurance  doubly  sure,  be- 
gins the  construction  of  his  well  as  close  as 
possible  to  the  well  of  the  first  appropriator ; 
and  in  digging  this  well  a  crevasse  might 
be  opened  and  the  entire  water  supply  lost,  or 
an  additional  water  supply  found,  ample  for 
the  needs  of  both.  Thus,  the  importance  of  the 
question,  as  to  what  extent  and  under  what 
conditions  a  junior  appropriator  of  subterra- 
nean water  may  be  permitted  to  prospect  for 
said  subterranean  water,  is  impressed  upon 
us. 

Sec.  3242,  Rev.  Codes,  provides  that  "The 
right  to  the  use  of  waters  of  rivers,  streams, 
lakes,  springs  and  subterranean  waters  may 
be  acquired  by  appropriation."  In  the  case 
of  Le  Quime  v.  Chambers,  15  Idaho  405, 
98  Pac.  415,  21  L.R.A.  [181]  (N.S.)  76,  the 
court  says  in  effect,  that  percolating  water 
is  subject  to  appropriation  under  our  statute, 
and  as  such  will  be  recognized  and  protected 
by  the  courts.  Sec.  3245,  Rev.  Codes,  pro- 
vides: "As  between  appropriators,  the  first 
in  time  is  the  first  in  right."  The  first  ap- 
propriator of  water  for  a  useful  or  beneficial 
purpose  has  the  prior  right  thereto,  and  the 
right  once  vested,  will  be  protected  and  up- 
held, unless  abandoned.  (Malad  Valley  Irr. 
Co.  V.  Campbell,  2  Idaho  411,  18  Pac.  52; 
Oeoertson  v.  Barrack,  3  Idaho  344,  29  Pac. 
42;  Dunniway  v.  Lawson,  6  Idaho  28,  51 
Pac.  1032;  Kirk  v.  Bartholemew,  3  Idaho 
367,  29  Pac.  40;  Lee  v.  Hanford,  21  Idaho 
330,  121  Pac.  558;  Nielson  v.  Parker,  19 
Idaho  730,  115  Pac.  488.)  Any  interference 
with  a  vested  right  to  the  use  of  water, 
whether  from  open  streams,  lakes,  ponds,  per- 
colating or  subterranean  water,  would  entitle 
the  party  injured  to  damages,  and  an  injunc- 
tion would  issue  perpetually  restraining  any 
such  interference. 

The  evidence  offered  by  the  respondents  in 
this  case  to  establish  the  loss  of  water  in  their 
wells  by  reason  of  the  construction  of  the 
appellants'  well  is  not  as  clear  and  con- 
clusive as  we  think  it  should  be  in  a  case 
of  this  character,  in  order  to  justify  the 
issuance  of  a  perpetual  injunction.  There  is 
evidence  in  the  record  that  establishes  the 
theory  of  appellants,  that  the  cause  of  the  loss 
of  the  36  miner's  inches  of  water  in  the 
Bower  wells  between  September  5,  1912,  and 
November  17,  1912,  wa»  caused  by  capping 
the  large  Bower  well  and  forcing  the  water 
to  escape  through  the  joint  where  the  eight- 


inch  pipe  connects  with  the  six-inch  pipe,  thus 
filling  the  ground  with  water  which  found 
its  way  into  the  Moorman  well.  This  con- 
clusion is  further  established  by  the  fact 
that  the  small  wells  upon  the  Bower  lands 
would  increase  their  fiow  to  approximately 
the  same  extent  as  appellants'  well,  when  re- 
spondents' large  well  within  the  cement  basin 
was  shut  down.  Had  the  wells  been  permitted 
to  flow  freely  without  any  obstruction  and  in 
the  usual  and  ordinary  manner,  it  could  then 
easily  have  been  determined  whether  there 
was  a  loss  of  water  in  the  Bower  wells,  and 
if  this  were  found  to  be  true,  it  would  neces- 
sarily follow  that  it  was  caused  by  reason 
of  the  construction  [182]  of  the  Moorman 
well.  The  court  found  in  finding  15,  "That 
the  loss  of  water  sustained  by  the  plaintiffs 
.  .  .  was  .  .  .  caused  directly  or  in- 
directly by  the  sinking  of  the  defendants' 
said  well."  This  finding  is  too  indefinite  and 
uncertain  upon  which  to  base  a  perpetual 
injunction.  An  injunction  should  not  issue 
in  a  case  of  this  character,  unless  the  testi- 
mony is  direct  and  positive  and  furnishes 
sufficient  proof  to  enable  the  court  to  find 
the  real  cause  of  the  loss  of  water,  and  that 
such  loss  must  be  conclusively  proven  to  be 
caused  by  the  construction  of  the  Moorman 
well  and  from  no  other  cause.  A  writ  of  in- 
junction will  not  issue  to  restrain  an  act 
already  done.  (Wilson  v.  Boise  City,  7  Idaho 
69,  60  Pac.  84,  22  Cyc.  759).  An  injunction 
should  not  issue  to  enjoin  the  prosecution 
of  the  work  on  the  well  to  its  completion, 
unless  it  was  conclusively  established  that 
the  construction  or  completion  of  said  well 
would  result  in  a  permanent  injury  to  the 
respondents  by  the  loss  in  whole  or  in  part 
of  the  waters  flowing  from  the  wells  located 
upon  respondents'  premises.  In  the  case  of 
Boise  Development  Co.  v.  Idaho  Trust,  etc. 
Bank,  24  Idaho  36,  133  Pac.  916.  this  court 
stated  in  substance  that  to  warrant  a  perma- 
nent injunction,  there  must  be  a  showing  of 
real  or  imminent  danger  of  damage.  The 
threatened  injury  must  be  material  and 
actual.  An  injunction  cannot  be  granted  to 
allay  the  fears  and  apprehensions  the  re- 
spondents have  as  to  what  may  occur  in  the 
future.  It  is  incumbent  upon  respondents 
to  show  that  the  acts  against  which  they 
ask  protection  are  not  only  threatened,  but 
will  in  all  probability  be  committed  to  their 
permanent  injury.  Such  injury  must  be  ma- 
terial and  actual  and  not  fanciful,  theoreti- 
cal or  merely  possible. 

If  the  sinking  of  the  Moorman  well  to  the 
depth  that  the  larger  Bower  wells  have  been 
sunk,  or  to  a  greater  depth,  would  not  in- 
terfere with  the  flow  of  the  water  in  the  Bow- 
er wells,  or  if  there  was  a  loss  of  water  in 
the  Bower  wells  that  could  be  returned  with- 
out  material   damages   to   respondents'   well 
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and  at  the  same  time  the  Moorman  well  he 
supplied  with  water,  the  court  would  not 
be  justified  in  preventing  the  completion  of 
the  Moorman  well. 

[183]  Finding  16  by  the  court  is  not 
sufficient  to  support  the  judgment  wherein 
the  court  finds  that  "the  further  sinking  of 
said  well  by  the  defendants  would  endanger 
the  supply  of  water  flowing  from  plaintiffs' 
said  wells;  and  in  case  the  defendants  should 
secure  a  portion  of  the  artesian  flow  now 
coming  through  plaintiffs'  said  wells,  the 
defendants  could  not  by  gravity  flow  re- 
place such  water  where  the  same  is  now 
flowing,  to  wit,  in  the  cement  tank  or  basin 
surrounding  the  two  large  wells  of  the  plain- 
tiffs .  .  that  the  construction  of  de- 
fendants' said  well  has  opened  a  direct  chan- 
nel or  communication  with  the  same  artesian 
belt  or  basin  tapped  by  the  Bo.wers'  well  situ- 
ated in  the  tank  or  basin."  The  issuing  of 
a  perpetual  injunction  would  not  be  justified, 
should  it  become  necessary  to  destroy  the 
cement  tank  or  basin  within  which  the  Bower 
wells  are  situated,  if  no  permanent  loss  of 
water  was  caused.  The  necessity  for  chang- 
ing the  method  or  means  of  diverting  the 
water  from  the  cement  tank  or  basin  would 
not,  of  itself,  deprive  a  subsequent  appro- 
priator  of  the  right  to  divert  and  use  un- 
approprii^ted  subterranean  water.  While  the 
subsequent  appropriator  would  be  liable  in 
damages,  he  would  have  the  right  to  divert 
surplus  subterranean  waters.  (Salt  Lake 
City  V.  Gardner,  39  Utah  30,  114  Pac.  147.) 

If  the  construction  of  appellants'  well  as 
found  by  the  court  has  opened  up  a  direct 
channel  or  communication  with  the  same  ar- 
tesian belt  or  basin  tapped  by  the  Bower 
wells  located  in  the  tank,  from  which  the 
same  are  supplied  with  water,  the  court 
would  not  be  justified  in  issuing  a  perpetual 
injunction  enjoining  appellants  from  sinking 
their  well,  imless  it  was  further  conclusively 
established  that  by  reason  of  the  appellants' 
well  coming  in  contact  with  the  channel  or 
artesian  belt  or  basin,  which  supplied  water 
to  the  Bower  wells,  it  resulted  in  the  perma- 
nent loss  of  water  in  the  Bower  wells,  which 
water  could  not  be  replaced  from  the  well  of 
the  appellants  without  permanent  injury  to 
respondents.  The  fact  that  tlie  further  sink- 
ing of  appellants'  well  would  endanger  the 
supply  of  water  to  respondents'  well  is  not, 
in  and  of  itself,  suflieient  to  support  the  judg- 
ment. It  must  further  appear  that  the  sink- 
ing of  appellants'  well  did  not  only  endanger 
the  loss  of  water  in  [184]  respondents'  well, 
but  that  said  loss  would  be  actual  and  per- 
manent and  the  water  so  lost  could  not  be 
returned  to  respondents'  irrigating  system 
from  the  well  of  appellants.  Should  the  flow 
of  water  in  respondents'  well  be  lessened  by 
reason  of  the  sinking  of  appellants'  well,  or 


should  the  inability  of  appellants  to  return 
to  the  irrigating  system  of  respondents  any 
loss  in  tlie  water  supply  from  the  wells  of 
respondents  be  established,  the  damages  thus 
sustained  could  be  speedily  remedied  by  an 
order  of  the  court  directing  that  the  well  of 
appellants  be  permanently  plugged  or  closed. 

In  our  opinion  the  findings  do  not  support 
the  judgment.  Therefore,  in  view  of  the  con- 
clusions reached  by  this  court,  it  will  be 
necessary  to  remand  this  case  to  the  trial 
court  with  directions  to  suspend  the  per- 
petual injunction  heretofore  entered,  and  al- 
low appellants  to  continue  the  sinking  of 
the  well  situated  upon  said  lot  five,  until 
it  is  conclusively  established  that  respond- 
ents' well  will  sustain  a  permanent  loss  in 
the  supply  of  water  by  reason  of  the  con- 
struction or  final  completion  of  appellants' 
well;  and  that  said  loss  of  water  cannot  be 
returned  to  the  diversion  works  of  the  re- 
spondents from  the  well  of  the  appellants 
without  material  and  permanent  damage  to 
the  diversion  works,  and  a  surplus  flow  of 
water  obtained  for  the  use  and  benefit  of  the 
appellants.  Should  it  later  appear  to  the 
trial  court  that  the  flow  of  water  in  respond- 
ents' w^ell  is  actually  diminished  by  reason 
of  the  construction  of  appellants'  well,  and 
that  said  flow  cannot  be  supplied  from  the 
well  of  the  appellants,  whereby  respondents 
will  suffer  the  permanent  loss  of  the  water 
heretofore  appropriated  and  put  to  a  bene- 
ficial use  by  them,  said  injunction  should 
be  restored  and  the  well  of  the  appellants 
permanently  closed. 

Each  party  to  this  suit  shall  pay  its  own 
costs. 

Sullivan^  C.  J.,  and  Morgan,  J.,  concur. 


NOTE. 

Riglit  of  Ifandoirner  to  Sink  Well  and 
Intercept  Subterranean  Waters  Sup- 
plying Neishbor's  Well  or  Spring. 

Generally, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  right  of  a  land- 
owner to  sink  a  well  and  intercept  the  sub- 
terranean waters  supplying  his  neighbor's 
well  or  spring.  The  earlier  cases  discussing 
this  question  are  collected  in  the  notes  to 
Houston,  etc.  Cent.  R.  Co.  v.  East,  4  Ann. 
Cas.  827;  Erickson  v.  Crookston  Waterworks, 
etc.  Co.  10  Ann,  Cas.  843;  and  Katz  v.  Walk- 
inshaw,  99  Am.  St.  Rep.  35. 

The  rule  that  a  landowner  has  the  abso- 
lute right  to  dig  a  well  on  his  land  and 
collect  therein  subterranean  percolations,  even 
if  he  thereby  lessens  or  destroy s  the  source 
of  supply  of  wells  or  springs  on  a4joining 
premises  which  is  sustained  by  many  of  the 
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American  cases  cited  in  the  notes  hereto- 
fore referred  to,  has  been  strictly  adhered 
to  in  England.  Acton  v.  Blundall,  12  M.  &  VV. 
324,  13  L.  J.  Exch.  289;  Hamjnond  v.  Hall, 
4  Jur.  694,  10  Sim.  551,  69  Eng.  Rep.  (Re- 
print) 729.  See  aleo  Grand  Junction  Canal 
Co.  V.  Shugar,  L.  R.  6  Ch.  483,  24  L.  T.  N. 
S.  402,  19  W.  R.  569.  Thus  in  Acton  v. 
Blundell,  supra,  the  court  said  that  where  a 
well  had  been  made  by  One  man  to  receive  un- 
derground water,  and  another  man  had  made 
a  well  which  took  away  the  water  from  the 
first  well,  he  had  as  much  right  to  use  the  soil 
as  the  digger  of  the  first  well;  that  a  man 
could  not  compel  his  neighbor  to  leave  his 
own  soil  untouched  and  prevent  his  having 
a  well  too.  See  to  the  same  efifect  Grand 
Junction  Canal  Co.  v.  Shugar,  L.  R.  6  Ch. 
483,  24  L.  T.  N.  S.  402,  19  W.  R.  509. 

The  modern  American  tendencv  seems  to  be 
to  restrict  the  landowner  to  tiie  reasonable 
use  of  the  w^ater  in  good  faith  for  his  legiti- 
mate needs.  Thus  in  I-iong  v.  Louisville,  etc. 
R.  Co.  107  S.  W.  203,  32  Ky.  L.  Rep.  774, 
the  court  said:  "The  rule  is  universal  that 
tlie  owner  may  dig  on  his  own  land  such 
wells  as  he  needs  although  in  doing  so  he 
may  dry  up  his  neighbor's  well;  but  that  he 
may  not  do  this  maliciously  or  use  the  water 
unnecessarily." 

A  municipal  corporation  which  maintains 
a  waterworks  system  on  its  own  land,  and 
by  means  of  powerful  pumps  collects  in  wells 
the  percolating  waters  beneath  the  surface 
and  thereby  draws  water  from  a  spring  on 
adjoining  land,  is  liable  in  damages  to  the 
adjoining  owner.  Meeker  v.  East  Orange, 
77  N.  J.  L.  623,  74  Atl.  379,  134  Am.  St. 
Rep.  798,  26  L.R.A.(N.S.)  465.  See  also 
Crosby  v.  East  Orange,  84  N.  J.  L.  708,  87 
Atl.  341.  Thus  in  the  case  first  cited  it  was 
held  that  a  municipal  corporation  rendered 
itself  liable  by  sinking  artesian  wells  and 
int«»r'.f»pting  percolating  waters  feeding  a 
spring  and  well  on  the  plaintiff's  land.  The 
court  saying  that  they  were  convinced  that 
the  authority  of  English  cases  was  greatly 
weakened  by  the  trend  of  modern  decisions 
in  this  country  continued:  ''If  the  English 
rule  is  to  obtain,  a  man  mfiy  discover  upon 
his  own  land  springs  of  great  value  for  medic- 
inal purposes  or  for  use  in  special  forms  of 
manufacture,  and  may  invest  large  sums  of 
money  upon  their  development;  yet  he  is 
subject  at  any  time  to  have  the  normal  supply 
of  such  springs  wholly  cut  off  by  a  neighbor- 
ing landowner,  who  may,  with  impunity,  sink 
deeper  wells  and  employ  more  powerful  ma- 
chinery, and  thus  wholly  drain  the  sub-surface 
water  from  the  land  of  the  first  discoverer. 
In  the  case  before  us  the  city  of  East  Orange 
might  have  its  underground  water  supply  cut 
off  or  materially  impaired  by  the  establish- 
ment   of    deeper    wells    and    more   pow^erful 


pumps  upon  some  neighboring  tract — even 
upon  the  tract  owned  by  the  plaintiff.  .  .  . 
This  does  not  prevent  the  proper  user  by 
any  landowner  of  the  percolating  waters  sub- 
jacent to  his  soil  in  agriculture,  manufactur- 
ing, irrigation  or  otherwise,  nor  does  it  pre- 
vent any  reasonable  development  of  his  land 
by  mining  or  the  like,  although  the  under- 
ground water  of  neighboring  proprietors  may 
thus  be  interfered  with  or  diverted.  But  it 
does  not  prevent  the  withdrawal  of  under- 
ground waters  for  distribution  or  sale  for 
uses  not  connected  with  any  beneficial  owner- 
ship or  enjoyment  of  the  land  whence  they 
are  taken,  if  it  results  therefrom  that  the 
owner  of  adjacent  or  neighboring  land  is  in- 
terfered with  in  his  right  to  the  reasonable 
user  of  sub-surface  water  upon  his  land,  or 
if  liis  wells,  springs  or  streams  are  thereby 
materially  diminished  in  flow,  or  his  land  is 
rendered  so  arid  as  to  be  less  valuable  for 
agriculture,  pasturage  or  other  legitimate 
uses." 

In  Crosby  v.  East  Orange,  84  N.  J.  L.  708, 
87  Atl.  341,  it  appeared  that  the  plaintiff 
was  the  owner  of  a  tract  of  land  on  which 
there  were  two  wells.  The  defendant,  owning 
property  in  the  vicinity  of  the  plaintiff's  land, 
caused  wells  to  be  sunk,  from  which  it  pumped 
subterranean  water  to  be  disposed  of  for  com- 
mercial purposes.  The  plaintiff  claiming  that 
the  abstraction  of  the  water  deprived  his  land 
of  flowing  and  subterranean  water  to  such 
an  extent  as  to  cause  a  serious  injury  to 
him,  brought  his  action  and  obtained  a  judg- 
ment from  which  the  defendant  appealed. 
The  court  reversed  the  judgment  on  the 
ground  of  error  in  admitting  certain  evidence 
to  the  effect  that  the  pumping  lowered  the 
water  in  a  spring  not  on  the  plaintiff's  prop- 
erty, saying  that  the  diminution  of  the  flow 
of  the  water  of  the  plaintiff's  spring  might 
have  been  due  to  very  different  causes. 

In  other  cases  the  courts  have  held  that 
the  owner  of  the  adjoining  premises  is  en- 
titled to  equitable  relief  for  the  diversion 
of  an  amount  which  substantially  decreases 
the  supply  of  water  in  his  spring.  Hathorn 
V.  Natural  Carbonic  Gaa  Co.  128  App.  Div. 
33,  112  N.  Y.  S.  374  order  affirmed  16  Ann. 
Cas.  989,  194  N.  Y.  326,  87  N.  E.  504,  128 
Am.  St.  Rep.  555,  23  L.R.A.(N.S.)  436,  which 
modified  and  affirmed  60  Misc.  341,  113  N. 
Y.  S.  458;  People  v.  Natural  Carbonic  Gas 
Co.  119  N.  Y.  S.  1151,  reversed  People  v.  New 
York  Carbonic  Acid  Gaa  Co,  196  N.  Y.  421, 
90  N.  E.  441;  Ross  Common  Water  Co.  v. 
Blue  Mountain  Consol.  Water  Co.  228  Pa.  St. 
235,  77  Atl.  446.  See  also  Strang  v.  New 
York,  127  N.  Y.  S.  231.  Thus  in  Ross  Com- 
mon Water  Co.  v.  Blue  Mountain  Consol.  Wa- 
ter Co.  supra,  the  court  affirmed  a  decree 
continuing  a  preliminary  injunction  restrain- 
ing the  defendant  from  operating  its  pumps  in 


108 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


such  a  maimer  as  to  decrease  substantially 
the  flow  of  water  into  the  plaintiff's  spring. 
In  Hathorn  v.  Natural  Carbonic  Gas  Co. 
128  App.  Div.  33,  112  N.  Y.  S.  374,  order 
affinned  16  Ann.  Cas.  989,  194  N.  Y.  326, 
87  N.  E.  504,  128  Am.  St.  Rep.  556,  23  L.R.A. 
(X.  S.)  436,  which  modified  and  affirmed  60 
Misc.  341,  113  N.  Y.  S.  468,  the  action  was 
brought  by  the  respondents  as  owners  of  lands, 
whereon  were  springs  wherefrom  naturally 
flowed  waters  holding  in  solution  natural 
mineral  salts  and  an  excess  of  carbonic  acid 
gas,  to  restrain  the  appellant  from  accelerat- 
ing and  increasing  by  means  of  pumps  and 
other  apparatus  the  flow  of  similar  water  and 
gas  from  deep  wells  whereby  the  flow  from 
the  springs  of  the  respondents  and  others 
was  destroyed  or  diminished.  In  afiirming  an 
order  for  a  temporary  injunction  the  court 
said:  "One  proprietor  by  artificial  and  un- 
usual methods  has  so  increased  the  flow  of 
percolating  waters  and  gas  upon  its  lands 
that  it  is  obtaining  a  greatly  increased  pro- 
portion of  a  common  supply  at  the  expense  of 
its  neighbors,  and  it  is  doing  this  in  order  to 
supply  a  public  market  for  a  portion  of  these 
products  while  the  others  are  wasted.  .  .  . 
If  these  facts,  resting  now  merely  on  the  alle- 
gations of  a  pleading,  shall  be  established  by- 
evidence,  the  trial  court  will  in  my  opinion 
be  fully  authorized  to  draw  the  conclusion 
that  they  disclose  a  case  of  unreasonable  and 
improper  conduct  by  the  appellant  in  the 
premises,  and  make  out  in  favor  of  respond- 
ents a  sufficient  cause  for  appeal  to  and  relief 
by  a  court  of  equity." 

Rule  in  California. 

In  Bonetti  v.  Ruiz,  16  Cal.  App.  7,  113  Pac. 
118,  it  appeared  that  the  plaintiff  was  the 
owner  in  fee  of  certain  premises  subject  to  an 
easement  in  the  public  for  a  road.  The  plain- 
tiff's premises  abutted  on  the  road  on  either 
side.  The  board  of  supervisors  of  the  county 
granted  to  the  defendant  permission  to  sink 
a  well  in  the  road  and  to  extract  and  carry 
therefrom  any  water  developed.  The  plaintiff 
already  had  a  well  on  his  premises  adjoining 
the  road,  the  water  therefrom  being  used  on 
his  premises.  It  was  found  by  the  court  that 
the  water  taken  from  the  well  in  the  road  was 
percolating  water  under  the  plaintiff's  land 
over  which  the  road  ran  and  that  the  extrac- 
tion of  the  water  would  work  a  great  injury 
to  the  plaintiff's  lands  and  depreciate  their 
value.  The  court  restrained  the  defendant 
from  further  extracting  water.  See  also  Ver- 
dugo  Cafion  Water  Co.  v.  Verdugo,  152  Cal. 
655,  93  Pac.  1021.  But  in  Barton  v.  Riverside 
Water  Co.  155  Cal.  509,  101  Pac  790,  23 
L.R.A.(N.S.)  331,  it  was  held  that  a  neighbor 
was  estopped  from  enjoining  the  use  of  wells 
where  he  stood  by  and  allowed  the  other  party 
to  incur  heavy  expense  in  sinking  them. 


In  De  Freitas  v.  Suisun  City,  170  Cal.  263, 
149  Pac.  553,  it  appeared  that  the  plaintiffs 
were  the  owners  of  fifty  acres  of  land  and 
the  defendant  was  the  owner  of  an  adjoining 
tract.  On  the  plaintiffs'  land  were  springs, 
the  waters  of  which  the  plaintiffs  had  used  to 
irrigate  their  land  for  more  than  thirty  years. 
The  defendant  dug  a  tunnel  on  its  land  near 
the  plaintiffs'  line  for  the  purpose  of  obtain- 
ing water  and  it  was  contended  by  the  plain- 
tiffs that  the  underground  water  supplying 
their  springs  was  divested  thereby  causing 
them  to  become  dry.  There  was  a  trial  by  jury, 
resulting  in  a  verdict  against  the  defendant. 
It  was  claimed  that  the  evidence  did  not  "sus- 
tain the  allegation  that  the  tunnel  dug  by  the 
defendant  intercepted  the  water  sources  sup- 
plying the  plaintiffs'  springs."  Although  the 
court  reversed  the  judgment  they  said  that 
while  the  evidence  on  this  point  was  not  sat- 
isfactory they  could  not  say  that  it  was  in- 
sufiicient  "to  warrant  the  conclusion  that  the 
defendant's  tunnel  intercepted  the  flow  to 
plaintiffs'  springs  and  diverted  the  water 
thereof  from  plaintiffs'  land,"  and  that  they 
could  not  disturb  the  verdict  on  that  ac- 
count. See  also  Robertson  v.  Finkler,  27  Cal. 
App.  322>  149  Pac.  784. 
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DACONO  TOWN  SITE  COMPANY. 

Colorado  Supreme  Court — December  6,  1915. 
60  Colo.  315;  153  Pac.  226. 


Deeds  —  RestriotlTe  Conditions  —  Va- 
Udity. 

Every  owner  of  real  estate  in  fee  simple 
has  the  legal  right  to  dispose  of  it  either  ab- 
solutely or  conditionally  and  to  regulate  the 
manner  in  which  it  shall  be  used  and  occupied 
as  he  may  deem  just  and  proper,  providing 
the  conditions  and  restrictions  imposed  are 
not  violative  of  the  public  good  or  subversive 
of  the  public  interests,  and,  if  conditions  in 
a  deed  are  made  in  good  faith  for  a  valuable 
consideration  and  do  not  stipulate  for  any- 
thing malum  in  se  or  malum  prohibitum,  they 
do  not  contravene  public  policy  and  should 
be  enforced. 

[See  95  Am.  St.  Rep.  221.] 

Validity  of  Condition  against  Sale  of 
Iiiqnor. 

A  townsite  company,  the  stockholders  of 
which  owned  a  controlling  interest  in  another 
corporation,  engaged  in  mining  adjacent  to 
the  townsite  to  induce  workmen  and  em- 
ployees of  the  coal  company  to  make  their 
homes    in    the    proposed    town,    constructed 
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houses  thereon  to  be  sold  to  such  employees, 
and  for  that  purpose  procured  a  loan  from  a 
brewing  company  secured  by  a  deed  of  trust 
on  all  the  townsite  property  except  two  cer- 
tain blocks  and  two  lots  in  other  blocks,  and 
as  a  part  of  the  transaction,  and  to  effectuate 
a  scheme  to  restrict  and  limit  the  traffic  in  in- 
toxicating liquors,  agreed  to  convey  such  lots 
to  the  brewing  company,  and  to  insert,  in  all 
other  deeds  conveying  lots,  a  condition  that 
intoxicating  liquors  should  never  be  sold  on 
the  premises  except  by  druggists  for  medicinal 
purposes.  It  is  neld  that  such  condition  in 
conveyances  of  lots  did  not  contravene  public 
policy,  and  was  valid  and  enforceable,  as  it 
was  not  intended  to  exclude  absolutely  the 
sale  of  intoxicating  liquors,  or  to  prevent 
competition  therein  in  a  broad  and  general 
sense,  or  in  any  way  to  control  prices  to  the 
detriment  of  the  public,  especially  as  the  busi- 
ness of  selling  intoxicating  liquor  at  retail 
has  never  been  a  matter  of  common  right  nor 
a  lawful  trade  except  under  such  authority  as 
is  specially  conferred  by  the  sovereignty. 
[See  note  at  end  of  this  case.] 

Effeet  •£  Breach  of  Oondition  —  Neees- 
uitj  •£  Deatamd  before  Suit  to  Ea« 
f oree  Forfeiture. 

Where  a  deed  contains  a  condition  that  in- 
toxicating liquor  shall  never  be  sold  on  the 
premises,  and  provides  that  upon  an  adjudica- 
tion of  a  court  of  competent  jurisdiction  that 
such  condition  and  covenant  have  been  vio- 
lated, the  title  to  the  premises  thereby  con- 
veyed shall  revert  to,  and  revest  in,  the  gran- 
tor, its  successors  and  assigns,  a  demand  for 
possession  or  a  claim  or  entry  upon  the  land 
by  the  grantor  is  not  essential  before  institut- 
ing an  action  to  forfeit  the  grantee's  title  to 
the  lots,  as  an  ation  and  adjudiation  were 
essential  to  reinvest  the  title  in  the  grantor. 

Error  to  IHstrict  Court,  Weld  county: 
Gkaham,  Judge. 

Action  by  Dacono  Town  Site  Company, 
plaintiff,  against  J.  F.  Fusha  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants 
bring  error.  The  facts  are  stated  in  the 
opinion.    Affibmis). 

WiUiam  H.  Dickson  for  plaintiffs  in  error. 
Delph  E,  CnrpenieTy  Herbert  M.  Baker  and 
/.  8.  Smith  for  defendant  in  error. 

[316]  W^riK,  J. — ^This  case  involves  the 
right  of  a  grantor  in  a  deed  to  enforce  the 
forfeiture  of  the  title  to  certain  lots,  because 
of  the  violation  of  a  clause  in  the  instrument 
of  conveyance  prohibiting  the  sale  of  intoxi- 
cating liquors  upon  the  premises,  except  by 
druggists,  for  medicinal  purposes.  The  posi- 
tion of  the  parties  in  the  trial  court  was  the 
reverse  of  what  it  is  here,  and  judgment  of 
forfeiture  was  entered  in  favor  of  the  plain- 
tiff corporation,  which  was  the  grantor  in 
the  deed,  and  against  the  defendants,  who 
had  acquired  their  respective  rights  in  the 


premises  through  deeds  from  the  original 
grantee  or  his  assigns.  The  defendants, 
plaintiffs  in  error  here,  concede  the  violation 
of  the  clause  restricting  the  sale  of  liquor, 
but  claimed  in  the  court  below,  and  here 
contend:  (1)  That  such  prohibitive  and 
forfeiture  clause  in  the  deed  of  conveyance 
to  their  grantor  was  inserted  therein,  by  the 
plaintiff,  for  the  purpose  of  creating  a  mo- 
nopoly in  the  sale  of  intoxicating  liquors 
within  the  territorial  limits  of  the  townsite, 
and  is,  therefore,  null  and  void:  (2)  That 
the  plaintiff,  having  failed  to  demand  of  de- 
fendants possession  of  the  premises  before 
commencing  its  suit,  cannot  maintain  the 
action. 

1.  It  is  an  elementary  principle  of  law  that 
every  [317]  owner  of  real  estate,  in  fee  sim- 
ple, has  the  legal  right  to  dispose  of  it  either 
absolutely  or  conditionally,  or  to  regulate 
the  manner  in  which  the  same  shall  be  used 
and  occupied  as  he  may  deem  best  and  proper, 
provided,  however,  that  the  conditions  and 
restrictions  imposed  are  not  violative  of  the 
public  good  or  subversive  of  the  public  in- 
terests. Therefore,  if  conditions  in  a  deed 
are  made  in  good  faith  for  a  valuable  con- 
sideration and  nothing  malum  in  ae  or  mcUum 
prohibitum  is  stipulated  for,  they  do  not  con- 
travene public  policy  and  should  be  enforced. 
Tested  by  these  rules,  we  -find  nothing  obnox- 
ious in  the  deed  under  consideration. 

The  plaintiff  corporation  was  organized 
February  9,  1906,  and  thereafter,  on  April 
4th  of  the  same  year,  acquired  ownership  of 
a  quarter  section  of  land  which  it  afterwards 
platted  into  a  townsite  in  which  the  lots  in 
question  are  situate.  The  stockholders  of 
the  plaintiff  corporation  owned  a  controlling 
interest  in  another  corporation  which  owned, 
and  was  engaged  in  operating,  coal  mines  on 
land  adjacent  to  the  townsite,  which  was 
then  unoccupied.  The  plaintiff,  as  an  induce- 
ment to  the  workmen  and  employees  of  the 
coal  company  to  make  their  homes  in  the 
proposed  town,  undertook  to  construct  ;a 
number  of  cottages  on  the  townsite  to  be 
sold  to  such  employees,  and  for  this  purpose 
procured  a  loan  for  a  considerable  sum  of 
money  from  a  certain  brewing  company,  for 
which  it  executed  its  note  payable  five  years 
after  date,  secured  by  a  deed  of  trust  on  all 
the  townsite  property,  except  two  certain 
blocks  and  two  lots  in  other  blocks.  As  a 
part  of  this  transaction,  and  to  effectuate 
the  plan  and  scheme  of  the  plaintiff  corpora- 
tion to  restrict  and  limit  the  traffic  in  in- 
toxicating liquors  in  the  village,  it  further 
agreed  to  convey  the  two  lots  aforesaid  in 
fee  simple  to  the  brewing  company,  and  to 
insert  in  all  other  deeds  whereby  it  conveyed 
lots  in  such  townsite,  a  condition  that  in- 
toxicating liquors  should  never,  except  by 
druggists  for  medicinal  purposes,  be  sold  on 
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the  premises,  and  upon  violation  of  the  con- 
dition by  the  grantee  in  any  such  deed  or 
his  [318]  heirs,  executors,  administrators  or 
assigns,  the  title  to  the  lots  so  conveyed 
sliould  revert  and  reinvest  in  the  townsite 
company.  The  plaintiff  had  no  purpose  or 
intention  of  excluding,  absolutely,  the  sale 
of  intoxicating  liquors  in  the  village,  but 
only  to  restrict  the  same.  It  conveyed  in 
fee  simple  the  aforesaid  lots  to  the  brewing 
company,  before  selling  any  other  lots,  and 
inserted  in  all  subsequent  conveyances  the 
said  prohibition  clause  and  condition  of  for- 
feiture, all  of  which  was  known  to  the  de- 
fendants and  to  those  under  whom  they 
claim,  at  the  time  their  respective  interests 
in  the  premises  were  acquired.  The  business 
of  selling  intoxicating  liquor  at  retail  has 
never  been  "of  common  right"  in  this  state 
nor  has  it  been  a  "lawful  trade,"  except 
under  such  authority  as  was  specially  con- 
ferred by  the  sovereignty.  Indeed,  in  the 
sale  thereof  it  has  always  been  recognized 
that  the  interests  of  society  require  strict 
regulation,  which  may  extend  to  absolute 
prohibition.  It  may,  therefore,  be  doubtful 
whether  contracts  restricting  the  sale  of  in- 
toxicating liquors  in  a  town  should  ever  be 
'considered  against  public  policy,  unless  so 
specifically  declared  by  legislation.  Sell  v. 
Brancn,  70  111.  App.  471,  473.  However,  be 
that  as  it  may,  we  are  satisfied  that  the 
contract  with  the  brewing  company  and  the 
deed  here  involved,  together  with  the  acts 
of  the  parties  in  the  premises,  were  not  in- 
tended to,  and  did  not,  prevent  competition 
in  its  broad  and  general  sense,  or  in  any 
wise  control  prices  to  the  detriment  of  the 
public.  Every  regulation  of  trade  is,  in  a 
sense,  a  restraint  thereon,  but  it  does  not 
necessarily  follow  that  such  regulation  is 
invalid.  If  the  regulation  is  unreasonable, 
it  is  void;  if  it  is  not  unreasonable,  and  is 
founded  on  a  legal  consideration  and  seems 
necessary  for  the  protection  of  the  interests 
of  the  party  in  favor  of  whom  it  is  imposed, 
and  does  not  materially  prejudice  the  inter- 
ests of  the  public,  the  law  upholds  it. 
Freudenthal  v.  Espey,  45  Colo.  488,  495,  102 
Pac.  280,  26  L.R.A.(N.S.)  961.  Tlie  case  of 
Whealkate  Min.  Co.  v.  Mulari,  152  Mich. 
607,  116  N.  W.  360,  18  [319]  L.RA.(N.S.) 
147,  is  directly  in  point,  and  conclusive  of 
this  branch  of  the  controversy. 

2.  Demand  for  possession,  claim  or  entry 
upon  the  land  was  not  essential  before  in- 
stituting the  action.  By  the  terms  of  the 
deed  the  grantee  held  the  land  by  a  defeasi- 
ble title.  The  conveyance  was  upon  condi- 
tion that  intoxicating  liquors  should  never 
bo  sold  upon  the  premises,  except  by  drug- 
gists for  medicinal  purposes,  and  it  was  ex- 
pressly provided  tlierein  that  "in  case  of  and 
upon  the  adjudication  of  a  court  of  compe- 


tent jurisdiction  that  this  condition  and 
covenant  has  been  violated  by  said  second 
party,  his  heirs,  executors,  administrators  or 
assigns,  the  title  to  the  premises  hereby  con- 
veyed, and  every  part  thereof,  shall  revert 
to  and  revest  in  said  first  party,  its  succes- 
sors and  assigns."  So  an  action  and  adju- 
dication of  the  court  was  essential  to  rein- 
vest the  title  to  the  premises  in  the  plaintiif. 
The  pleadings  were  sufficient  for  this  pur- 
pose, and  the  decree  disposed  of  the  entire 
controversy  and  determined  the  rights  of  the 
parties  in  the  premises.  The  judgment  is, 
therefore,  affirmed. 

Judgment  affirmed. 

Gabbert,  C.  J.,  and  Bailey,  J.,  concur. 


NOTE. 

Validity  of  Ooaditlon  in  Deed  Pro- 
hibiting Sale  of  Iiiqnor  on  Iiand 
Granted. 

In  Oeneral. 

"The  right  to  annex  a  condition  to  a  con- 
veyance results  from  the  power  of  alienation 
incident  to  the  right  of  property.  The  de- 
cisions are  all  based  upon  the  general  rule 
that  'where  a  man  hath  a  thing  he  may  con- 
dition with  it  as  he  will;'  and  the  duty  of 
courts  is  to  expound  and  give  effect  to  all 
lawful  contracts  made  between  parties,  and 
not  to  make  contracts  for-  them.  Every 
owner  of  real  property  has  the  right  so  to 
deal  with  it  as  to  restrain  its  use  by  his 
grantees  within  such  limits  as  to  prevent  its 
appropriation  to  purposes  which  will  impair 
the  value  or  diminish  the  pleasure  of  t!ie 
enjoyment  of  the  land  which  he  retains,  the 
only  restriction  on  this  right  being  that  it 
shall  be  exercised  reasonablv,  with  due  re- 
gard  to  public  policy,  and  without  creating 
any  unlawful  restraint  of  trade,  and  shall 
not  be  repugnant  to  the  grant.  It  i.s  quite 
immaterial,  therefore,  that  the  restrained  act 
would  of  itself  be  legal."  8  R.  C.  L.  tit. 
Deeds,  p.  1106. 

In  accordance  with  that  general  doctrine 
it  is  thoroughly  established  that  a  condition 
in  a  deed  prohibiting  the  sale  of  liquor  on 
the  land  granted  is  valid. 

Umted  States. — Cowell  v.  Colorado  Springs 
Co.  100  U.  S.  55,  25  U.  S.  (L.  ed.)  547, 
affirming  3  Colo.  82. 

California, — See  Burdell  v.  Grandi,  152 
Cal.  376,  92  Pac.  1022,  125  Am.  St.  Rep.  61, 
14  L.R.A.(N.S.)   909. 

Colorado. — Cowell  v.  Colorado  Springs  Co. 
3  Colo.  82,  affirmed  100  U.  S,  55,  25  U.  S. 
(L.  ed.)   547.     And  see  the  reported  case. 

Connccticiit. — Collins  Mfg.  Co.  v.  Marcy, 
25  Conn.  242. 
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60   Colo, 

Illinois.SitLY  Brewery  Co.  v.  Primas,  163 
ni.  662,  46  K.  E.  145. 

Kansas. — O'Brien  v.  Wetherell,  14  Kan. 
616. 

Kentucky. — ^Hatcher  v.  Andrews,  5  Bush 
561. 

Michigan. — Smith  v.  Barrie,  66  Mich.  314, 
22  N.  W,  816,  66  Am.  Rep.  391;  Watrous 
V.  Allen,  67  Mich.  362,  24  X.  W.  104,  58 
Am.  Rep.  363;  Reilly  v.  Otto,  108  Mich.  330, 
06  N.  VV.  228;  Whealkate  Min.  Co.  v.  Mulari, 
152  Mich.  607,  116  N.  W.  360,  18  L.R.A. 
<  X-S.)  147,  15  Detroit  Leg.  N.  278.  See  also 
Chippewa  Lumber  Co.  v.  Trempcr,  75  Mich. 
36,  42  X.  W.  632,  13  Am.  St.  Rep.  420,  4 
L.R.A.  373. 

Minnesota. — Sioux  City,  etc.  R.  Co.  v. 
Singer,  49  Minn.  301,  51  *X.  W.  905,  32  Am. 
St.  Rep.  554,  16  L.R.A.  751, 

Nebraska. — Jetter  v.  Lyon,  70  Xeb.  429, 
97  N.  W.  696. 

New  Jersey. — Haines  v.  Einwachter,  55 
Atl.  38. 

New  York.— Post  v.  Weil,  8  Hun  418;  Post 
V.  Bernheimer,  31  Hun  247 ;  Plumb  v.  Tubbs, 
41  X.  Y.  442. 

Pennsylvania. — Lehigh  Coal,  etc.  Co.  v. 
Ghiek,  5  Pa.  Co.  Ct.  602.  See  also  Fan- 
ning's  License,  12  Pa.  Dist.  291. 

Texas. — Jeffery  v.  Graham,  61  Tex.  481; 
Odessa  Imp.  etc.  Co.  v.  Dawson,  6  Tex.  Civ. 
App.  487,  24  S.  W.  676;  Fly  v.  Guinn,  2 
Posey  Unrep.  Cas.  300. 

Wisconsin. — See  Bad  River  Lumbering,  etc. 
Co.  V.  Kaiser,  82  Wis.  166,  61  X.  W.  1100. 

Thus  in  Smith  v.  Barrie,  56  Mich.  314,  22 
N.  W.  816,  56  Am.  Rep.  391,  the  court  said: 
"It  is  perfectly  lawful  for  parties  to  con- 
tract to  abstain  from  the  performance  of 
acts  proper  and  legal  in  themselves,  when 
others  with  whom  they  contract  may  have 
an  interest  in  their  doing  so,  and  in  proper 
cases  the  contract  may  be  made  to  assume 
the  form  of  a  condition.  .  .  .  Indeed  the 
acts  ap^ainst  which  conditions  are  aimed  are 
commonly  legal  acta,  the  performance  of 
which  could  not  be  restrained  otherwise  than 
by  some  form  of  contract;  and  the  right  to 
stipulate  for  the  purpose  is  limited  only  by 
considerations  of  public  policy.  A  condition 
inhibiting  the  performance  of  acts  which  the 
public  has  an  interest  in  having  performed 
would  be  void  for  that  reason;  as,  for  ex- 
ample, a  condition  in  general  restraint  of 
marriage,  ...  or  any  other  condition 
the  purpose  of  which  is  to  restrain  and  in- 
hibit the  performance  of  duty,  either  to  indi- 
viduals or  to  the  public;  as,  for  example,  the 
exercise  of  the  elective  franchise,  or  the  ad- 
ministration of  charity  to  needy  persons. 
But  the  state  does  not  legalize  the  sale  of 
intoxicating  drinks  because  of  any  supposed 
public  policy  to  be  advanced  thereby;  it  tol- 
erates the  sale  merely,  and  to  some  extent 
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by  heavy  taxes  and  rigid  police  regulations 
intends  to  discourage  it.  There  is  nothing, 
therefore,  in  this  condition  which  is  legally 
objectionable  on  the  ground  of  conflict  witli 
public  policy  or  state  legislation." 

And  in  Lehigh  Coal,  etc.  Co.  v.  Gluck,  5 
Pa.  Co.  Ct.  602,  it  was  said:  "While  the 
state  grants  the  license  for  a  consideration, 
it  does  not  stipulate  to  furnish  a  "place  for 
selling  liquors,  or  that  tlie  real  oNvner  of  the 
premises  shall  not  assert  his  right  to  posses- 
sion by  action  at  law,  whether  it  be  based 
upon  a  superior  adverse  title  or  upon  tlie 
defendant's  contract.  The  defendant  with  ill 
grace  calls  upon  the  commonwealth  to  pro- 
tect him  in  the  violation  of  his  contract." 

The  objection  of  repugnancy  to  the  estate 
conveyed  was  answered  in  Cowell  v.  Colo- 
rado Springs  Co.  100  U.  S.  55,  25  U.  S. 
(L.  ed.)  547,  wherein  Mr.  Justice  Field, 
speaking  for  a  unanimous  court,  said:  "Tlie 
validity  of  the  condition  is  assailed  by  the 
defendant  as  repugnant  to  the  estate  con- 
veyed. His  contention  is,  that  as  the  grant- 
ing words  of  the  deed  purport  to  transfer 
the  land,  and  the  entire  interest  of  the  com- 
pany therein,  he  took  the  property  In  abso- 
lute ownership,  with  liberty  to  use  it  in  any 
lawful  manner  which  he  might  choose.  With 
such  use  the  condition  is  inconsistent,  and 
he  therefore  insists  that  it  is  repugnant  to 
the  estate  granted.  But  the  answer  is,  that 
the  owner  of  property  has  a  right  to  dispose 
of  it  with  a  limited  *  restriction  on  itft  use, 
however  much  the  restriction  may  affect  the 
value  or  the  nature  of  the  estate.  Repug- 
nant conditions  are  those  which  tend  to  the 
utter  subversion  of  the  estate,  such  as  pro- 
hibit entirely  the  alienation  or  use  of  the 
property.  .  .  .  The  condition  in  the  deed 
of  the  plaintiff  against  the  manufacture  or 
the  sale  of  intoxicating  liquors  as  a  beverage 
at  any  place  of  public  resort  on  the  premises 
was  not  subversive  of  the  estate  conveyed. 
It  left  the  estate  alienable  and  inherita;ble, 
and  free  to  be  subjected  to  other  uses."  To 
the  same  effect  see  Cowell  v.  Colorado 
Springs  Co.  3  Colo.  82;  Lehigh  Coal,  etc. 
Co.  V.  Gluck,  5  Pa.  Co.  Ct.  662. 

In  Plumb  V.  Tubbs,  41  X.  Y.  442,  the  court 
said:  "It  is  said  that  a  condition,  which 
avoids  a  grant  on  account  of  the  sale  of  a 
single  glass  of  beer,  is  unreasonable  and 
absurd,  and  therefore  void.  It  is  said  that 
a  condition  forbidding  the  keeping  of  a  hotel 
or  a  saloon,  where  liquors  are  regularly  sold, 
might  be  valid,  while  one  depending  upon 
the  sale  of  a  single  glass  of  liquor  would  be 
trifling  and  ridiculous,  and  could  not  be  sus- 
tained. The  grantor  in  the  present  case 
evidently  belonged  to  that  class  of  men  who 
consider  the  habitual  use  of  intoxicating  liq- 
uors, as  a  serious  evil.  He  was  the  owner 
of  a  tract  of  land,  which  as  I  infer  from  the 
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case,  he  purposed  to  have  formed  into  a 
town  or  village,  by  the  sale  of  lots  to  indi- 
yiduals  who  should  build  upon  them.  This 
would  give  to  his  property  remaining  unsold, 
the  advantage  of  the  enhanced  price,  result- 
ing from  such  improvement.  The  increase  of 
inhabitants  would  give  to  himself  and  family 
the  benefits  of  refined  society.  It  was  his 
opinion,  as  we  may  infer  from  his  restrictive 
conveyances,  that  intemperance  was  a  social 
evil,  from  which  he  desired  to  protect  himself 
and  his  family.  We  may  infer,  in  the  same 
manner,  that  he  considered  his  remaining 
property,  as  more  valuable  if  located  in  a 
community  where  no  liquor  was  sold  as  a 
beverage,  than  where  its  use  was  permitted. 
These  views  and  wishes  cannot  be  pronounced 
imreasonable  and  absurd.  The  grantor  had 
a  right  to  hold  them,  and  he  had  a  right  to 
use  his  property  in  a  manner  that  would 
accomplish  them.  ...  To  accomplish, 
therefore,  his  purpose  of  preventing  intem- 
perance, which  he  fears  nxay  reach  his  own 
family;  which  he  apprehends  may  increase 
taxation;  which  he  thinks  will  depreciate 
the  value  of  his  remaining  property,  he  de- 
termines to  adopt  a  method  which  must  cer- 
tainly be  effectual.  He  imposes  a  condition 
that  no  intoxicating  liquor  in  whatever  form, 
or  to  whatever  extent,  shall  be  sold  upon  the 
premises  granted.  If  faithfully  observed, 
this  condition  would  certainly  produce  the 
result  desired  by  the  grantor.  Whether  this 
plan  is  wise  or  unwise,  is  not  for  us  to  say. 
No  man  is  bound  by  law  to  be  wise.  He  has 
a  legal  right  to  be  wise  or  otherwise,  in  his 
own  judgment  or  as  his  own  caprice  may 
determine.  It  is  enough  here,  to  say,  that 
neither  the  purpose  of  the  grantor,  or  his 
mode  of  accomplishing  it,  can  be  pronounced 
unreasonable  or  absurd." 

The  court  in  Jenks  v.  Pawlowski,  98  Mich. 
110,  56  N.  W.  1105,  39  Am.  St.  Rep.  522, 
22  L.R.A.  863,  stated  the  reason  for  its  de- 
cision in  favor  of  the  validity  of  the  restric- 
tion as  follows:  ''Restrictions  of  this  class 
are  sustained  upon  the  theory  that  a  party 
has  the  right,  in  disposing  of  his  property, 
to  prevent  such  a  use  by  the  grantee  as 
might  diminish  the  value  of  remaining  land, 
or  impair  its  eligibility  for  other  uses. 
.  .  .  But  is  there  no  mutuality  in  such 
agreements  ?  It  certainly  cannot  be  said  that 
a  grantor  has  the.  right  afterwards  to  sell  an 
adjoining  lot  without  restrictions,  and  there- 
by diminish  the  value  of  his  former  grantee's 
property,  and  impair  its  eligibility  for  other 
uses,  converting  the  locality  into  a  saloon  lo- 
cality, and  still  be  allowed  to  insist  upon  the 
restriction."  Compare  Haines  v.  Einwachter 
( N.  J. )  55  Atl.  38. 

It  has  been  held  that  the  efficacy  of  the 
condition  depends  on  proof  of  the  existence 
of  a  special   interest  in   its  enforcement  on 


the  part  of  the  grantor,  where  by  statute 
merely  nominal  conditions  may  be  disregard- 
ed. Barrie  v.  Smith  47  Mich.  130,  10  N.  W. 
168.  But  the  contrary  view  was  taken  in 
Sioux  City,  etc.  R.  Co.  v.  Singer,  49  Minn. 
301,  51  N.  W.  905,  32  Am.  St.  Rep.  554,  15- 
L.R.A.  751,  wherein  the  court  said;  "It  is 
not  necessary,  in  order  to  make  prima  facie 
valid  the  condition  expressed  in  the  deed, 
that  the  deed  shall  set  forth  or  recite  the 
peculiar  facts  whicii  may  legally  justify  the 
grantor  in  annexing  the  condition  to  the 
grant.  On  its  face  the  condition  is  effectual. 
It  attends  and  qualifies  the  grant.  The  es- 
tate is  conveyed  and  accepted  in  terms  sub- 
ject to  it.  If  this  condition  is  to  be  avoided, 
because  in  the  particular  case  the  circum- 
stances of  the  grantor  were  not  such  as  to 
authorize  him  to  thus  restrict  or  qualify  the 
conveyance  of  his  estate,  it  can  be  only  upon 
affirmative  proof  of  the  fact  relied  upon  for 
that  purpose.  If  not  thus  avoided,  the  deed 
must  have  effect  according  to  its  terms,  to 
which  the  parties  have  assented.  The  stat- 
ute above  recited  does  not,  in  our  opinion, 
qualify  these  propositions.  Its  language  is, 
'when  any  condition  annexed  to  a  grant  or 
conveyance  of  lands  are  merely  nominal,  and 
evince  no  intention  of  actual  or  substantial 
benefit,'  etc.,  they  may  be  disregarded.  This 
has  no  relation  to  the  subject  of  the  burden 
of  proof,  where  evidence  may  be  necessary  to 
disclose  the  fact,  but  to  the  fact  itself,  either 
as  evinced  by  the  deed,  where,  upon  its  face, 
the  condition  is  obviously  of  no  real  bene- 
ficial nature,  or  where,  the  deed  not  disclos- 
ing the  fact  to  be  so,  it  is  made  apparent  by 
extraneous  proof.  The  words  'evince  no  in- 
tention' mean  'evince  an  absence  of  inten- 
tion.* .  .  .  We  think  that  the  court  erred 
in  disregarding  the  condition,  in  the  absence 
of  any  proof  that  the  plaintiff  had  no  special 
interest  in  the  observance  of  the  condition. 
We  have  not  overlooked  the  case  of  Barrie 
V.  Smith,  47  Mich.  130,  10  X.  W.  168,  but 
upon  this  point  we  must  decline  to  follow  it." 

Restraint  of  Trade. 

It  has  been  generally  held  that  a  condition 
in  a  deed  forbidding  the  sale  of  liquor  on 
the  premises  granted  is  not  void  as  being  in 
restraint  of  trade.  Star  Brewery  Co.  v. 
Primas,  163  111.  652,  45  N.  E.  145;  Hatcher 
V.  Andrew.s,  5  Bush  (Ky.)  561;  Watrous  v. 
Allen,  57  Mich.  362,  24  N.  W.  104,  58  Am. 
Rep.  363;  Whealkate  Min.  Co.  v.  Mulari,  152 
Mich.  607,  116  N.  W.  360,  18  L.R.A.(N.S.) 
147,  15  Detroit  Leg.  N.  278;  Fly  v.  Guinn, 
2  Posey  Unrep.  Cas.  (Tex.)  300.  See  also 
Sutton\.  Head,  86  Ky.  166,  5  S.  W.  410, 
9  Am.  St.  Rep.  274  (sale  restricted  to  five- 
gallon  quantities) .  And  see  the  reported 
case.    "Tliere  is  nothing  in  the  position  taken. 
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by  the  defense  that  the  condition  tends  to 
the  establishment  of  a  monopoly  in  the  busi- 
ness of  selling  intoxicating  drinks,  and  is 
thus  opposed  to  public  policy.  It  is  not  the 
policy  of  this  state  that  every  one  should 
sell  intoxicating  drinks  who  pleases.  On  the 
contrary,  heavy  taxes  are  levied  and  oneroid 
conditions  imposed  by  the  state  for  the  ex- 
press purpose  of  limiting  the  number  of 
those  who  shall  sell;  and  the  condition  in 
question  is  directly  in  the  line  of  that  policy, 
instead  of  being  opposed  to  it."  Watrous  v. 
Allen,  67  Mich.  362,  24  N.  W.  104,  58  Am. 
Rep.  363.  To  the  same  effect  see  Lehigh 
Coal,  etc.  Co.  v.  Gluck,  5  Pa.  Co.  Ct.  662. 

In  Star  Brewery  Co.  v.  Prinias,  163  111. 
652,  45  N.  £.  145,  it  appeared  that  a  deed 
contained  the  following  clause:  "The  prem- 
ises hereby  conveyed  are  not  to  be  used  for 
saloon  or  dram-shop  purposes  so  long  as  the 
grantor  owns  the  house  formerly  owned  by 
Hanslick."  With  reference  thereto  the  court 
said:  "There  is  nothing  illegal  in  the  nature 
of  the  contract  itself.  It  is  not  void  as  being 
in  restraint  of  trade,  because  it  is  not  a  con- 
tract in  general  restraint  of  trade,  but  mere- 
ly prevents  the  use  of  a  particular  piece  of 
property  in  a  certain  way.  Restrictions 
imposed  upon  the  use  which  are  not  undue, 
but  limited  only,  are  not  in  violation  of  law." 

Where  it  appeared  that  the  grantee  in  a 
deed  was  a  druggist  and  compelled  in  the 
course  of  his  business  as  such  to  sell  liquor, 
it  was  held  that  a  prohibition  thereof  in  the 
deed  was  not  intended  to  restrain  the  sale  of 
spirits  as  a  medicine  but  as  a  beverage,  and 
that  a  prohibition  thus  limited  was  valid. 
Fly. v.  Guinn,  ^  Posey  Unrep.  Cas.  (Tex.)  300. 

In  Whealkate  Min.  Co.  v.  Mulari,  152 
Mich.  607,  116  N.  W.  360,  18  L.R.A.(X.S.) 
147,  16  Detroit  Leg.  N.  278,  the  court  said: 
**The  complainants,  at  the  time  they  platted 
the  town,  had  no  purpose  of  making  it  a  pro- 
hibition town,  that  is,  of  excluding  absolute- 
ly the  sale  of  liquor.  But  it  was  thought 
that  if  conveyances  without  restriction  were 
made,  they  would  simply  sell  a  few  lots  for 
saloon  purposes,  and  that  would  end  the 
growth  of  the  town.  They  therefore  deter- 
mined to  keep  the  control  of  the  liquor 
traffic  within  their  own  hands  and  adopted 
the  plan  of  selling  no  lot  except  under  the 
conditions  and  restrictions  of  the  deeds,  and 
to  carry  this  into  effect,  the  directors  granted 
temporary  leases  or  permissions  by  virtue  of 
which  liquor  might  be  sold  on  certain  lots  in 
the  townsite.  The  purpose  of  the  company 
to  grant  permission  to  a  limited  number  of 
saloons  within  the  district  of  the  townsite 
was  known  to  Nichols  and  Getchell  at  the 
time  the  deed  in  question  was  made.  .  .  . 
It  appears  to  have  been  the  view  of  the 
circuit  judge  that  it  was  incompetent  for  the 
parties  in  this  case  to  make  a  contract  to 
Ann.  Cas.  1917C. — 8. 
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limit  the  sale  of  liquor  within  the  limits 
of  the  townsite  to  those  to  whom  they 
should  grant  special  permission,  as  this 
would  be  an  unlawful  restraint  of  trade,  and 
in  the  brief  of  defendant's  counsel,  language 
employed  by  Judge  Morse  in  Chippewa 
Lumber  Co.  v.  Tremper,  75  Mich.  40,  is  quot- 
ed which  tends  to  support  the  view  that  it 
would  be  incompetent  for  the  owner  of  a  plat 
to  provide  for  a  sale  and  to  convey  lots  so  as 
to  giant  or  effect  a  monopoly  of  the  sale  of 
liquor  in  themselves  or  other  persons,  as  this 
would  be  contrary  to  public  policy.  This 
language  must  be  construed  in  connection 
witli  the  facts  in  the  case.  In  that  case,  it 
would  appear  that  the  scheme  of  the  owners 
of  the  property  was  to  exclude  the  sale  of 
liquor  wholly.  .  .  .  The  question  present- 
ed is  whether  it  is  lawful  for  the  owner  of  a 
plat  to  prohibit,  within  certain  territory,  the 
sale  of  liquor  by  others,  and  in  effect,  by  a 
condition  annexed  to  the  sale  of  property  by 
himself,  provide  that  others  than  himself 
shall  not  engage  in  a  particular  business  on 
the  property.  We  see  no  reason  for  holding 
that  such  an   engagement  is  unlawful." 

JJut  it  has  been  held  that  where  the  con- 
dition in  the  deed  is  inserted  solely  for  the 
purpose  of  restricting  a  lawful  occupation  in 
order  that  the  grantor  may  himself  enjoy  a 
monopoly  therein,  the  condition  is  against 
public  policy  and  is  void.  Burdell  v.  Grandi, 
152  Cal.  376,  92  Pac.  1022.  And  see  Chip- 
pewa Lumber  Co.  v.  Tremper,  75  Mich.  36,  42 
X.  W.  532,  13  Am.  St.  Rep.  420,  4  L.R.A. 
373,  wlierein  the  court  said:  "I  am  well 
satisfied  that  it  would  be  against  public 
policy  to  permit  the  owner  of  a  village  plat 
to  insert  a  condition  in  the  convevances  of 
his  lots  tliat  no  bread  should  be  sold  upon 
the  premises  for  30  years,  in  order  that  he 
might  himself  have  a  monopoly  in  the  village 
in  the  sale  of  bread.  Liquor  is  not  a  neces- 
sity, like  bread,  and  is  generally  regarded  as 
a  damage  to  the  general  community;  but  I 
know  of  no  good  reason  why  a  person  should 
be  permitted  to  have  a  monopoly  in  selling 
poison  to  a  community  any  more  than  food, 
unless  it  be  that  no  other  person  can  be  found 
6t  to  handle  and  dispense  it.  I  do  not  be- 
lieve, however,  that  any  man  or  company 
Lhould  be  permitted  by  the  law,  and  aided  by 
the  courts,  to  create  a  monopoly  in  himsell, 
either  in  the  sale  of  bread  or  whisky.  The 
right  to  insert  such  a  condition  as  the  one 
in  this  case,  for  an  honest  and  beneficial  pur- 
pose, cannot  be  denied,  and  is  within  the 
public  policy  of  this  state.  Smith  v.  Barrie, 
66  Mich.  314,  22  N.  W.  816;  Watrous  v. 
Allen,  57  Mich.  362,  24  N.  W.  104.  But 
courts  will  not  enforce  such  a  condition  in- 
serted for  a  dishonest  purpose,  and  to  the 
end  that  the  grantor  may  thereby  obtain  a 
monopoly  in  any  business,  and  all  others  be 
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restrained  therefrom;  and  there  can  be  no 
difference  in  this  regard  whether  the  busi- 
ness so  sought  to  be  centered  in  one  person 
in  a  community  is  one  acknowledged  by  every 
one  to  be  of  great  benefit  to  mankind,  or  one 
regarded  by  many  good  people  of  detriment 
to  the  conmiunity,  provided  both  are  law- 
ful." Vampare  VVhealkate  Min.  Co.  v. 
Mulari,  152  Mich.  607,  118  N.  W.  360,  18 
L.R.A.(N.S.)  147,  15  Detroit  Leg.  X.  278, 
quoted  supra.  The  opinion  in  Chippewa 
Lumber  Co.  v.  Tremper,  supra,  was  set  forth 
at  length  in  Burdell  v.  Grandi,  152  Cal.  376, 
92  Pac.  1022,  and  with  reference  thereto  the 
court  said:  "This  authority  appears  to  have 
direct  application  to  the  case  at  bar.  The 
reasoning  is  clear  and  the  doctrine  announced 
is  sound.  In  fact  it  is  the  only  authority 
cited  on  either  side  (and  the  citations  are 
few)  which  has  any  direct  application  to  the 
principle  involved  under  the  findings  in  the 
case  at  bar.  Counsel  for  appellant  suggests 
many  reasons  which  may  have  actuated  the 
plaintiff  in  imposing  the  condition  in  ques- 
tion in  his  deeds.  We  make  no  question 
but  that  such  considerations  as  he  urges 
might  influence  one  laying  out  a  village  or 
town.  Entertaining  the  view,  which  is 
unquestionably  sound,  that  intemperance  is  a 
social  evil,  the  founder  of  a  town,  in  his 
general  scheme  to  establish  it,  would  have  a 
right  to  protect  against  intemperance  therein 
by  inserting  conditions  in  his  deeds  to  lots 
prohibiting  the  establishment  thereon  of  any 
place  where  intoxicating  liquors  might  be 
£old.  He  would  be  justified  in  the  view  that 
prohibiting  its  sale  on  the  lots  he  disposed  of 
would  increase  the  value  of  his  remaining 
property:  that  persons  would  be  more  dis- 
posed to  purchase  property  and  build  and 
improve  it  for  residence  purposes  in  a  com- 
munity where  the  liquor  traffic  was  prohibited 
tlian  where  it  was  not.  Many  other  equally 
good  considerations  might  actuate  him  in 
imposing  the  condition.  Tlie  property  was 
his  and  he  could  dispose  of  it  as  he  saw  fit, 
imposing  such  restrictions  upon  its  use  as  he 
chose,  his  right  to  impose  them  being 
limited  only  to  the  extent  that  such  conditions 
should  be  imposed  to  effect  a  lawful  pur- 
pose. The  trouble,  however,  in  the  present 
case  is  that  the  proper  and  lawful  motives 
which  might  have  actuated  the  plaintiff  were 
not  those  which  governed  him  in  the  imposi- 
tion of  these  conditions.  The  court  finds  that 
he  imposed  them  to  create  a  monopoly  in  his 
own  behalf  in  the  sale  of  intoxicating  liquors 
upon  other  property  in  the  town  owned  and 
leased  bv  him  to  those  who,  with  his  con.^ent 
and  protection,  did  sell  it  and  enjoyed  under 
his  leave  the  exclusive  right  to  do  so.  Con- 
ditions imposed  to  attain  that  end  are,  as  we 
have  seen,  against  public  policy  and  void." 
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Publle  Serrioe  Coatmissions  —  Gramt  of 
Jurisdiction  in  Eniinont  Doniain  Vto^ 
oeedings  —  Validity. 

Const,  art.  12,  §  23,  gives  the  railroad  com- 
mission such  jurisdiction  to  regulate  public 
utilities,  etc.,  as  shall  be  conferred  by  the 
legislature,  and  declares  the  legislative  power 
to  confer  jurisdiction  on  the  commission  ple- 
narv.  Section  22  declares  the  authority  of  the 
legislature  to  give  the  commission  such  pow- 
ers to  be  unlimited  by  any  provision  of  the 
constitution.  Section  14,  art.  1,  provides 
that,  when  private  property  is  taken  for  pub- 
lic use,  the  owner's  compensation  shall  be 
fixed  by  a  jury,  unless  a  jury  is  waived. 
Article  12,  §  23a  (adopted  November  3,  1914), 
declares  the  commission  to  have  such  power 
to  fix  the  compensation  to  be  paid  for  prop- 
erty of  any  public  utility  acquired  by  certain 
public  corporations  as  the  legislature  may 
confer  upon  it,  and  that  the  legislative  power 
shall  be  plenary.  It  is  held  that  public  util- 
ities act  (St.  1911,  Ex.  8(»ss.  p.  18),  §  47,  as 
amended  (St.  1913,  p.  684),  empowering  the 
commission  on  petition  of  any  water  district 
intending  to  take  by  eminent  domain  the 
property  of  any  existing  public  utility  to  fix 
the  compensation,  is  valid. 

[See  note  at  end  of  this  case.] 

Effect  of  Statute  Giving  Jurisdiction  — 
Proceeding  Begun  before  Constitu- 
tional Amendment  Validating  Stat- 
ute. 

Public  Utilities  Act,  §  47  (as  amended  in 
1913,  valid  after  Const,  art.  12,  §  23a  (adopted 
November  3,  1914 ) ,  gave  the  railroad  commis- 
sion power  to  fix  the  compensation  payable  to 
the  owner  of  any  public  utility  property  tak- 
en by  a  municipal  water  district,  etc.,  in  emi- 
nent domain  proceedings,  and  section  70  pro- 
vided that,  if  the  owner  whose  property  is 
sought  to  be  taken  does  not  file  an  acceptance 
of  the  compensation  fixed  by  the  commission, 
the  corporation  seeking  to  condemn  must 
commence  an  eminent  domain  proceeding,  in 
which  the  compensation  set  fixed  shall  be  con- 
clusive. On  a  proceeding  in  certiorari  or  re- 
view instituted  under  section  47  as  amended 
it  appeared  that  the  evidence  had  been  taken 
before  the  constitution  had  confirmed  the 
amendment  to  that  section,  and  that  the 
matter  had  been  submitted  and  the  commis- 
sion's decision  made  after  such  confirmation, 
and  that  the  petitioner  had  waived  any  objec- 
tion which  might  have  been  urged  before  such 
amendment.  It  is  held  that  the  court  would 
consider  the  case  on  the  theory  that  the  com- 
mission, from  the  beginning,  was  authorized 
to  entertain  the  proceeding. 
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Nature  of  Po'wers  of  Commission  —  In 
Eminent  Domain  Prooeeding. 

Under  Public  Utilities  Act,  §  47,  as  amend- 
ed in  1913,  authorizing  the  railroad  commis- 
sion to  fix  compensation  to  be  paid  owners  of 
public  utility  property  condemned  by  a  mu- 
nicipal water  district,  etc.,  the  commission 
is  given  judicial  powers,  as  its  determination 
in  eminent  domain  proceedings  establishes  the 
right  to  tlie  owners  to  receive  and  the  obliga- 
tion of  the  public  corporation  to  pay  some 
fixed  compensation  for  the  property  taken; 
••judicial  power"  being  the  power  to  determine 
what  shall  be  adjudged  or  decreed  between 
the  parties  and  with  whom  is  the  right  of 
the  case;  determination  of  the  rights  of  the 
individual  under  the  existing  laws;  the  ascer- 
tainment of  existing  rights;  the  determina- 
tion of  controversies  between  parties;  the 
power  to  investigate,  declare,  and  enforce  lia- 
bilities as  they  stand  on  present  or  past  facts 
and  under  the  laws  supposed  already  to  exist. 

RaTieir  of  Order  of  Commission  —  Scope 
of  Revieir. 

Const,  art.  6,  §  4,  gives  the  supreme  court 
power  to  issue  writs  of  certiorari.  Code  Civ. 
Proc  §  1068,  provides  that  the  writ  of  review 
may  be  granted  when  an  inferior  board,  etc., 
has  exceeded  its  jurisdiction,  and  there  is 
no  appeal  or  any  adequate  remedy.  Public 
Utilities  Act,  §  47,  as  amended  in  1913,  gives 
the  railroad  commission  judicial  powers  in 
fixing  compensation  in  eminent  domain  pro- 
ceedings, and  section  67  provides  that  the  re- 
view shall  extend  only  to  the  question  wheth- 
er the  commission  has  legally  pursued  its  au- 
thority, and  excludes  from  review  questions 
of  fact.  It  is  held  that,  when  a  finding  or 
conclusion  of  fact  is  based  on  uncontradicted 
evidence,  its  accuracy  is  usually  a  mere  ques- 
tion of  law  reviewable  if  it  goes  to  the  juris- 
diction. 

Powers   of   Commission  —  Calling   TXTit- 
ness  of  Oim  Motion. 

In  a  proceeding  under  Public  Utilities  Act, 
§  47,  as  amended  in  1913,  to  have  the  rail- 
road commission  fix  the  compensation  of 
lands,  rights,  etc.,  of  a  public  utility  intend- 
ed to  be  acquired  by  eminent  domain  by  a 
public  water  district,  the  commission,  as  a 
judicial  tribunal,  has  power  to  call  and  ex- 
amine witnesses  in  furtherance  of  justice  and 
Against  the  will  of  either  party. 

Same. 

In  such  proceeding  the  railroad  commis- 
sion, after  such  witness  was  examined  and 
cross-examined  as  to  his  knowledge  on  the 
subject,  he  having  viewed  and  examined  all 
the  property  carefully  and  made  exhaustive 
inquiries  regarding  the  previous  sales  of  simi- 
lar property  in  the  vicinity,  and  of  the  differ- 
ent uses  to  which  the  properties  in  question 
were  adapted,  does  not  exceed  its  authority 
in  considering  his  testimony,  together  with 
other  evidence  bearing  on  the  question  of  use 
and  value. 
^Witnesses    as    to    Valne    of    Property 

Condeoined    —    Requiring      Separate 

Statement  of  Elements. 

In  such  proceeding,  where  it  appeared  that 
the  land  belonging  to  the  public  utility  from 
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which  water  might  be  obtained  was  so  situat- 
ed that  the  annual  rainfall  thereon  might  be 
conveniently  collected,  stored  on  the  land, 
and  thence  di8tril)utcd  to  consumers,  and 
there  was  evidence  as  to  the  average  rainfall 
upon  such  lands,  the  quantity  which  could 
be  annually  collected  and  stored,  and  the  sell- 
ing price,  a  witness's  method  of  valuing  the 
land  without  giving  the  advantage  of  water 
storage  a  separate  value,  but  merely  adding  it 
to  the  land  value  and  reporting  it  all  as  one 
item,  where  the  commission  gave  additional 
value  to  the  land  on  such  ground,  the  refusal 
to  require  the  witness  to  state  its  separate 
value  or  to  give  it  a  separate  value,  while 
erroneous,  did  not  deprive  the  commission  of 
jurisdiction  or  make  its  award  invalid. 

Elements  of  Valne  —  ATailability  for 
Reserroir  Purposes. 

In  such  proceeding  the  claim  that  by  means 
of  additional  dams  the  amount  of  water  stored 
on  the  land  annually  could  be  greatly  in- 
creased, that  such  possibilities  increased  the 
value  of  the  property,  and  that  the  commis- 
sion allowed  nothing  therefor  is  not  sustained 
by  a  record  showing  that,  while  the  commis- 
sion refused  to  make  a  separate  statement  of 
the  value  of  such  possibilities,  it  did  allow 
a  value  for  the  potential  storage  of  storm 
water  on  the  land  by  giving  the  land  a  present 
additional  value  because  of  such   fact. 

[See  case  Ann.  Cas.  1916E  880.] 

TXTeisht  of  Evidence  —  TXTitness  Called 
by  Commission. 

In  such  proceeding  the  valuation  of  the 
property  by  the  commission,  corresponding 
with  the  values  fixed  bv  a  certain  witness 
called  by  the  commission,  who  had  been  ex- 
amined and  cross-examined  by  the  parties,  is 
proper,  as  the  commission  was  not  bound  to 
limit  itself  to  the  testimony  of  witnesses  of- 
fered by  the  parties,  but  might  take  the  other 
evidence  produced  at  the  hearing. 

Findings  by  Commission  <— Failure  to 
Find  Valne  of  Parcels  Separately^ 
Effect. 

Under  Public  Utilities  Act,  §  47,  as  amend- 
ed in  1913,  requiring  the  railroad  commission 
to  fix  the  compensation  to  be  paid  for  prop- 
el ty  of  a  public  utility  in  accordance  with 
section  70,  which  provides  that  it  shall  file  its 
findings  of  fact  upon  all  matters  as  to  which 
evidence  was  introduced  which  in  its  judg- 
ment had  any  bearing  on  the  value  of  the 
property,  the  commission's  failure  to  find 
separately  the  value  of  each  separate  parcel 
of  the  property,  while  an  irregularity,  does 
not  cause  a  loss  of  jurisdiction  or  make  the 
proceeding  void,  as,  when  a  court  of  limited 
jurisdiction  has  acquired  jurisdiction  of  the 
parties  and  the  subject-matter,  the  same  pre- 
sumptions as  to  subsequent  proceedings  ap- 
ply as  with  respect  to  courts  of  general  juris- 
diction, and  subsequent  irregularities  do  not 
make  its  judgments  void. 

Application  by  Marin  Water  and  Power 
Company,  petitioner,  to  review  decision  of 
Railroad  Commission  of  State  of  California, 
respondent.  The  facts  are  stated  in  the  opin- 
ion.   Affirmed. 
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Lilienthai,  McKvnatry  d  Raymond  for  peti- 
tioner. 

Douglas  Brooktnan  and  Max  Thelen  for  re- 
fipondent. 

Curtis  H,  Lindley  and  Oeorge  H.  Harlan 
for  Marin  Municipal  Water  District. 

[708]  Shaw,  J. — ^This  is  a  proceeding  in 
oertioraH  or  review,  instituted  under  the  pro- 
visions of  section  47  of  the  Public  [709]  Util- 
ities Act  as  amended  in  1913  (Stats.  1013,  p. 
684),  and  of  section  67  of  said  act. 

Section  47  originally  gave  the  railroad  com- 
mission power  to  ascertain  the  value  of  the 
property  of  public  utilities  and  to  make  re- 
valuations thereof  from  time  to  time,  but  for 
purposes  of  regulation  only.  The  amendment 
of  1913  enpowers  the  commission,  on  petition 
of  any  county,  municipal  corporation,  or  mu- 
nicipal water  district  which  intends  to  ac- 
quire, under  eminent  domain  proceedings,  or 
otherwise,  the  property  of  any  existing  public 
utility,  or  any  part  or  portion  thereof,  to  fix 
and  determine  the  just  compensation  to  be 
paid  for  such  property  in  such  condemnation 
proceedings.  Tlie  commission  is  also  empow- 
ered to  fix  and  determine  such  value  upon  the 
filing  of  a  petition  stating  that  such  county, 
municipal  corporation,  or  district  intends  to 
submit  to  the  voters  thereof  a  proposition  to 
acquire  the  property  of  any  existing  public 
utility  or  any  part  thereof. 

On  May  20,  1914,  the  Marin  Municipal  Wa- 
ter District,  a  public  corporation  created  un- 
der the  act  of  May  1,  1911,  and  the  amend- 
ment of  December  24,  1911  (Stats.  1911,  p. 
1290;  Spec.  Sess.  1911,  p.  92),  filed  with  the 
commission  a  petition  under  the  provisions 
of  section  47,  asking  the  commission  to  fix 
and  determine  the  compensation  to  be  paid  by 
said  district  for  all  the  lands,  property,  and 
rights  of  the  petitioner,  Marin  Water  and 
Power  Company,  connected  with  its  business 
of  selling  water  for  domestic  and  other  uses 
in  Marin  County.  Such  proceedings  were  had 
thereon  that  the  commission  heard  the  evi- 
dence of  the  respective  parties  and  made  a 
final  determination  afl  to  the  value  of  the 
property  in  question,  which  decision  became 
final  on  May  10,  1915.  This  proceeding  was 
begun  within  the  time  allowed  by  the  Public 
Utilities  Act  for  the  review  of  said  decision. 

At  the  time  of  the  enactment  of  the  amend- 
ment of  section  47,  aforesaid,  and  at  the  time 
of  the  filing  of  the  petition  to  the  railroaa 
commission  and  the  hearing  of  the  evidence 
thereon,  the  constitution,  by  section  23,  arti- 
cle XII,  provided  that:  ''The  railroad  conunis- 
sion  shall  have  and  exercise  such  power  and 
jurisdiction  to  supervise  and  regulate  public 
utilities,  in  the  state  of  California,  and  to  fix 
the  rates  to  be  charged  for  commodities  fur- 
nished, or  services  rendered  by  public  utili- 
ties as  shall  be  conferred  upon  it  by  the  legis- 


lature, [710]  and  the  right  of  the  legislature 
to  confer  powers  upon  the  railroad  commis- 
sion respecting  public  utilities  is  hereby  de- 
clared to  be  plenary  and  to  be  unlimited  by 
any  provision  of  this  constitution."  Section 
22  of  the  article  also  provided  that  the  au- 
thority of  the  legislature  to  give  the  commis- 
sion powers  of  the  same  kind,  or  different 
from  those  conferred  upon  it  therein,  "is 
expressly  declared  to  be  plenary  and  unlim- 
ited by  any  provision  of  this  constitution." 
Section  14  of  article  I  provides  that  when 
private  property  is  taken  for  public  use,  the 
compensation  to  the  owner  shall  be  fixed  by 
a  jury,  unless  a  jury  is  waived.  So  far  aa 
private  property  belonging  to  public  utilities 
is  concerned,  this  statute  purports  to  abrogate 
the  guaranty  of  section  14.  The  proposition 
that  the  above  clauses  of  sections  22  and  23 
were  intended  to  authorize  the  legislature,  by 
the  simple  device  of  giving  additional  powers 
to  the  railroad  commission,  to  nullify  all  the 
other  constitutional  guaranties  for  the  protec- 
tion of  persons  and  property,  is  certainly 
startling.  It  may  well  be  doubted  if  the 
people  understood  that  they  were  thus  invest- 
ing the  legislature  with  all  the  powers  of 
state.  If  this  proposition  arose,  the  question 
whether  the  rule  of  ejusdem  generis  would  re- 
quire a  different  construction  would  be  pre- 
sented. But  after  the  enactment  of  said 
amendment  to  section  47,  the  constitution  it- 
self was  amended  by  the  adoption,  on  Novem- 
ber 3,  1914,  of  section  23a  of  article  XII,  de- 
claring that  the  railroad  commission  should 
have  such  power  to  fix  the  just  compensation 
to  be  paid  for  the  property  of  any  public  util- 
ity, when  it  is  sought  to  be  acquired  by  any 
of  the  public  corporations  above  named,  as 
the  legislature  should  confer  upon  it,  that 
''the  right  of  the  legislature  to  confer  such 
powers  upon  the  railroad  conmiission  is  here- 
by declared  to  be  plenary  and  to  be  unlimited 
by  any  provision  of  this  constitution,"  and 
that  ''all  acts  of  the  legislature  heretofore 
adopted,  which  are  in  accordance  herewith, 
are  hereby  confirmed  and  declared  valid." 
This,  of  course,  removes  all  doubt  of  the  pres- 
ent validity  of  the  said  amendment  of  section 
47.  The  proceedings  here  under  review  were 
begim,  it  must  be  noted,  and  substantially 
all  the  evidence  was  taken  therein,  before  the 
constitution  had  confirmed  said  amendment 
to  section  47.  But  the  matter  was  submitted 
to  the  commission  and  the  decision  was  made 
thereon  after  said  confirmation.  In  this  con- 
dition of  [711]  the  case  the  petitioner  now 
expressly  waives  any  objection  that  might  be 
urged  because  of  the  enactment  of  said  amend- 
ment of  section  47  before  the  amendment  of 
the  constitution.  Tliis,  of  course,  includes  all 
objections  on  the  ground  that  the  proceeding 
was  begun  and  the  evidence  taken  therein  be- 
fore the  commission  was  authorized  to  act  in 
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such  matters,  if  such  objection  would  other- 
wise lie.  We  have  no  doubt  that  the  peti- 
tioner may  effectually  waive  a  matter  of  that 
character.  As  this  would  make  the  adjudi- 
cation of  the  commission  valid,  so  far  as  such 
objections  are  concerned,  it  is  unnecessary  for 
us  here  to  express  any  opinion  as  to  the 
soundness  of  the  objections,  or  as  to  the  effect, 
in  this  particular,  of  the  several  amendments 
to  the  constitution  above  mentioned.  We  pro- 
ceed, therefore,  to  consider  the  case  upon  the 
theory  that  the  commission,  from  the  be- 
ginning, had  lawful  authority  to  entertain 
the  proceeding. 

Section  47  of  the  Public  Utilities  Act,  as 
amended,  after  giving  to  the  railroad  commis- 
sion power  to  "fix  and  determine  the  just  com- 
pensation that  should  be  paid  to  the  owner*' 
of  the  public  utility  property,  the  procedure 
to  be  as  provided  in  section  70  of  the  act,  also 
provides  that  if  the  owner  whose  property  is 
thus  sought  does  not,  within  twenty  days 
after  the  commission  has  certified  its  findings 
as  to  such  compensation,  file  with  the  commis- 
sion an  agreement  to  accept  for  the  property 
the  amount  so  fixed,  the  public  corporation  at 
whose  instance  such  compensation  was  fixed, 
must,  within  sixty  days  after  the  filing  of 
such  findings,  commence  a  proceeding  in  emi- 
nent domain  for  the  condemnation  of  such 
property  for  its  use.  Similar  provisions  are 
made  for  the  case  where  the  public  corpora- 
tion in  its  petition  states  its  intention  to 
submit  such  proposition  to  the  voters.  It 
further  provides  that  the  compensation  so 
fixed  by  the  commission  shall  be  conclusive 
as  to  the  amount  to  be  allowed  for  the 
property  in  the  proceeding  in  eminent  domain 
begun  pursuant  thereto,  leaving  the  court 
therein  to  decide  only  the  remaining  material 
issues. 

The  first  proposition  to  which  the  petitioner 
here  directs  our  attention  is  that,  in  making 
this  determination  as  to  compensation,  the 
commission  exercises  judicial  power.  To  this, 
counsel  for  the  other  parties  and  for  the  com- 
mission make  no  answer.  They  apparently 
concede  it.  We  have  no  doubt  that  this  is 
correct.  The  judicial  function  is  to  "declare 
the  [712]  law  and  define  the  rights  of  the 
parties  under  it."  (Frasher  v.  Rader,  124 
Cai.  133,  56  Pac.  797.)  To  determine  "what 
shall  be  adjudged  or  decreed  between  the  par- 
ties, and  with  whom  is  the  right  of  the  case, 
18  judicial  action."  (Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  718,  9  U.  S.  (L.  ed.)  1233.) 
"A  determination  of  the  rights  of  an  individ- 
ual under  the  existing  laws"  is  an  exercise  of 
judicial  power.  (Quinchard  v.  Alameda,  113 
Cai.  669,  45  Pac.  856. )  An  essential  element 
of  judicial  power,  distinguishing  it  from  leg- 
islative power,  is  that  it  requires  "the  ascer- 
tainment of  existing  rights."  ( People  v.  Con- 
tra Costa  County,  122  Cai.  421,  424,  55  Pac. 
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131.)  "It  is  not  to  be  disputed  that,  as  a 
general  proposition,  the  judicial  function  is 
the  determination  of  controversies  between 
parties."  (Title,  etc.  Restoration  Co.  v.  Ker- 
rigan, 160  Cai.  319,  119  Am.  St.  Rep.  199,  8 
L.R.A.(N.S.)  682,  88  Pac.  356;  see,  also, 
Robinson  v.  Kerrigan,  151  Cai.  47,  121  Am. 
St.  Rep.  90,  12  Ann.  Cas.  829,  90  Pac.  129; 
Sinking  Fund  Cases,  99  U.  S.  761,  25  U.  S. 
(L.  ed.)  504,  23  Cyc.  1620.)  "A  judicial 
inquiry  investigates,  declares,  and  enforces 
liabilities  as  they  stand  on  present  or  past 
facts  and  under  laws  supposed  already  to 
exist.  That  is  its  purpose  and  end."  (Pren- 
tis  V.  Atlantic  Coast  Line  Co.  211  U.  S.  226,  53 
U.  S.  (L.  ed.)  150,  29  S.  Ct.  67.)  "The  leg- 
islature may  determine  what  private  property 
is  needed  for  public  purposes — that  is  a  ques- 
tion of  a  political  and  legislative  character, 
but  when  the  taking  has  been  ordered,  then 
the  question  of  compensation  is  judicial.  It 
does  not  rest  with  the  public  taking  the 
property,  through  Congress  or  the  legislature, 
its  representative,  to  say  what  compensation 
shall  be  paid,  or  even  what  shall  be  the  rule 
of  compensation.  The  constitution  has  de- 
clared that  just  compensation  shall  be  paid, 
and  the  ascertainment  of  that  is  a  judicial 
inquiry."  (Monongahela  Nav.  Co.  v.  U.  S. 
148  U.  S.  312,  327,  37  U.  S.  (L,  ed.)  463,  13  S. 
Ct.  622.)  In  the  present  case  a  controversy 
exists  between  the  public  corporation  desiring 
the  property  and  the  private  owners  thereof 
conducting  the  public  utility,  concerning  the 
compensation  to  be  paid  to  such  owners  for 
the  property  when  it  is  taken  by  the  public 
corporation.  The  initiation  of  the  proceeding 
before  the  commission  necessarily  raises  that 
controversy,  if  it  did  not  exist  before,  and 
presents  it  for  decision.  Its  determination 
establishes  the  right  and  obligation  [713]  of 
the  parties,  respectively,  in  the  expected  ac- 
tion in  eminent  domain,  the  right  of  the  own- 
ers to  receive  and  the  obligation  of  the  pub- 
lic corporation  to  pay  the  sum  fixed  as  com- 
pensation for  the  property  if  it  is  taken.  It 
comprises  an  essential  part  of  the  action;  it 
conclusively  determines  one  of  the  facts  to  be 
determined  therein  for  the  purposes  of  that 
action.  It  is,  to  that  extent,  as  much  an 
exercise  of  judicial  power,  as  above  defined,  as 
is  the  judgment  of  the  court  in  the  action  to 
condemn  the  property. 

The  functions  of  the  commission  being  judi- 
cial, the  supreme  court  would  have  had  juris- 
diction in  certiorari  to  review  its  final  deci- 
sion in  the  proceedings,  without  the  express 
grant  of  such  jurisdiction  in  the  act  itself. 
(Const,  art.  VI,  sec.  4;  Code  Civ.  Proc.  sec. 
1068.)  The  jurisdiction  derived  from  the 
constitution  and  from  the  Code  of  Civil  Pro- 
cedure, under  the  well-established  rules,  could 
extend  only  to  the  inquiry  whether  the  com- 
mission had  exceeded  its  authority.     Section 
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47,  however,  refers  to  section  67  of  the  Public 
Utilities  Act. 

Section  67  provides  that  the  review  thereby 
authorized  shall  not  extend  further  than  to 
determine  whether  the  commission  ''has  regu- 
larly pursued  its  authority,"  but  adds  that 
the  review  may  include  the  question  whether 
the  decision  of  the  commission  "violates  any 
right  of  the  petitioner  under  the  constitu- 
tions" of  California  and  the  United  States, 
respectively.  In  view  of  our  conclusions  on 
the  merits  presently  to  be  considered,  we  find 
it  unnecessary  to  determine  or  discuss  the 
question  whether  this  additional  clause  en- 
larges our  powers  in  certuyrarij  upon  which 
the  court  has  hitherto  been  equally  divided. 
(See  Pacific  Telephone,  etc.  Co.  v.  Eshleman, 
166  Cal.  651,  692,  Ann.  Cas.  1916C  822,  50 
L.RA.(N.S.)  652,  137  Pac.  1110,  for  the 
opposing  views  on  this  point.)  There  is  also 
a  provision  excluding  questions  of  fact  from 
review.  Notwithstanding  this,  however,  the 
law  remains  that  when  a  finding  or  conclu- 
sion of  fact  is  based  on  uncontradicted  evi- 
dence, its  accuracy  usually  becomes  a  mere 
question  of  law,  and  in  that  event  the  ques- 
tion may  be  reviewed  if  it  goes  to  the  juris- 
diction. With  this  preliminary  statement  we 
proceed  to  consider  the  objections  to  the  pro- 
ceedings. 

At  the  hearing  objection  was  made  to  the 
action  of  the  commission  in  calling  W.  N. 
Wells  to  testify  as  a  witness. on  the  [714]  sub- 
ject of  the  values  of  the  several  properties. 
He  was  sworn  and  testified  at  the  instance 
and  request  of  the  commission  and  against 
the  will  of  the  Marin  Water  and  Power  Com- 
pany. It  is  now  conceded  that  judicial  tri- 
bunals have  power  to  call  and  examine  wit- 
nesses in  furtherance  of  justice  and  against 
the  will  of  either  party.  No  authorities  are 
cited  in  the  briefs,  but  we  find  that  the  fol- 
lowing sanction  the  practice:  1  Roscoe  on 
Criminal  Evidence,  139,  8th  ed.  210;  Selph 
V.  State,  22  Fla.  543;  Clark  v.  Com.  90  Va. 
368,  18  S.  E.  440;  Hill  v.  Com.  88  Va.  639, 
29  Am.  St.  Rep.  744,  14  S.  E.  330;  O'Connor  v. 
National  Ice  Co.  56  Super.  Ct.  410,  4  N.  Y.  S. 
537;  Hurd  v.  Lill,  26  111.  497.  From  these  it 
is  clear  that  the  calling  of  Wells  and  his  ex- 
amination as  a  witness  was  within  the  dis- 
cretion of  the  commission. 

It  is  also  contended  that  Wells  was  an  in- 
competent witness  on  the  subject,  and,  hence, 
that  the  commission  went  beyond  its  powers 
in  considering  his  testimony.  We  think  lie 
was  shown  to  be  competent.  He  was  regu- 
larly examined  and  cross-examined  at  great 
lenirth  as  to  his  knowledge  of  the  subject. 
His  testimony  showed  that  for  the  purpose  of 
forming  an  opinion  as  to  its  value  he  had 
viewed  and  examined  all  the  property  with 
care,  and  had  made  exhaustive  inquiries  re- 
garding the  previous  sales  of  property  of  simi- 


lar character  in  the  vicinity  and  of  the  differ-;; 
ent  uses  to  wiiich  the  properties  in  question 
were  adapted.  He  appears  to  have  followed 
substantially  the  same  course  in  arriving  at 
his  opinions  that  was  adopted  for  that  pur- 
pose by  the  expert  value  witnesses  called  by 
the  petitioner.  (See  Spring  Valley  Water- 
works V.  Drinkhouse,  92  Cal.  535,  28  Pac. 
681;  Vallejo,  etc.  R.  Co.  v.  Reed  Orchard  Co. 
169  Cal.  545,  574,  147  Pac.  252.)  In  our 
opinion  the  commission  did  not  exceed  its 
authority  in  considering  the  testimony  of  such 
a  witness  together  with  the  other  evidence 
produced  before  it  bearing  on  the  question  of 
use  and  value.  In  view  of  these  conclusions, 
we  find  it  unnecessary  to  consider  how  far 
the  commission  is  bound  by  the  rules  of  evi- 
dence and  procedure  in  courts  of  law.  It  did 
not,  in  these  particulars,  transgress  those 
rules. 

The  principal  objection  to  the  testimony  of 
W^ells  relates  to  his  method  of  valuing  the 
lands  belonging  to  the  petitioner  from  which 
water  could  be  obtained.  These  lands  are 
[715]  mountainous  and  so  situated  that  the 
annual  rainfall  thereon  may  be  conveniently 
collected,  stored  on  the  land  and  thence  dis- 
tributed and  sold  to  consumers.  There  was 
evidence  tending  to  show 'the  average  annual 
rainfall  upon  these  lands,  the  quantity  there- 
of that  could  be  annually  collected  and  stored, 
and  the  selling  price  paid  by  the  consumers. 
Wells  did  not  give  this  advantage  of  water 
storage  a  separate  value,  but  merely  added  it 
to  the  land  value  and  reported  it  all  as  one 
item.  The  commission  appears  to  have  be- 
lieved that  separate  values  could  not  be  given 
to  the  land  and  water  respectively,  basing  its 
opinion  upon  the  proposition  that  water 
which  falls  upon  the  ground  as  rain  and  runs 
off  into  the  reservoir  as  surface  water  does 
not  constitute  a  legal  water  right.  We  think 
this  is  no  reason  for  saying  that  the  two  ele- 
ments of  value  could  not  be  separately  esti- 
mated, or  that  there  is  any  distinction  in  this 
respect  between  the  added  value  to  the  land 
by  reason  of  the  water  privilege  from  this 
cause  and  the  added  value  which  land  mav 
have  by  reason  of  a  riparian  right  or  a  right 
appurtenant  in  a  stream.  Whether  it  is  prop- 
erly a  water  right  or  not  is  immaterial.  The 
fact  that  water  can  annually  be  obtained 
therefrom  for  sale  is  the  material  element  for 
consideration.  Both  the  commission  and  the 
witness,  however,  did  consider  this  element 
and  gave  the  land  additional  value  on  that 
account.  Tliere  can  be  doubt  that  this  ele- 
ment of  the  value  of  land  is  as  much  the  prop- 
erty of  the  land  owner  as  any  other  element 
which  gives  it  value.  So  far  as  the  commis- 
sion appears  to  have  held  that  it  was  not  a 
property  right,  it  was  in  error,  but  inasmuch 
as  it  did  give  the  additional  value  to  the  land, 
it  is  immaterial  whether  the  commission,  in 


MARIN  WATER,  £TC.  CO.  v. 

ni  Cal. 

allowing  this  element  of  value,  styled  it  a 
technical  water  right,  or  a  mere  advantage 
of  water  storage  giving  additional  value  to 
the  land.  The  refusal  to  give  it  a  separate 
value  would  not  deprive  the  commission  of 
jurisdiction  or  make  its  award  invalid. 

The  company  claims  that  by  means  of  addi- 
tional dams  the  amount  of  water  stored  on  its 
land  annually  could  be  greatly  increased;  that 
these  possibilities  of  future  advantage  largely 
increased  the  value  of  the  property,  and  that 
the  commission  did  not  allow  anything  there- 
for. We  do  not  think  this  claim  is  sustained 
by  the  record.  The  commission  refused  to 
make  a  separate  statement  of  the  value  [716] 
of  these  future  possibilities,  but  it  appears 
that  it  did  allow  a  value  for  the  potential 
storage  of  storm  water  on  the  land  by  giving 
it  a  present  additional  value  because  of  that 
fact.  Although  the  expert  witnesses  for  the 
petitioner  adopted  a  different  method,  they 
practically  arrived  at  the  same  result.  They 
estimated  the  run-off  and  storage  and  probable 
expense  of  storage,  distribution,  and  sale,  the 
probable  selling  price,  capitalized  the  net 
profit,  and  added  the  present  value  of  the 
result  to  the  value  of  the  land  as  eatimatod 
apart  from  its  value  for  water.  While  the 
values  were  larger  than  those  given  by  the 
commission,  the  principle  is  the  same  in  either 
case  if  the  valuation  is  honestlv  made. 

It  appears  from  the  record  that  tlie  wit- 
nesses for  the  municipal  water  district  fixed 
certain  values  for  the  property  in  controversy, 
that  the  witnesses  for  the  power  company  also 
fixed  certain  somewhat  different  values  there- 
for; and  that  the  value  as  fixed  by  the  com- 
mission falls  below  that  fixed  by  the  witnesses 
on  either  side,  and  corresponds  more  nearly 
to  the  value  fixed  by  the  witness  Wells.  This, 
they  say,  is  a  decision  outside  of  the  issues, 
upon  evidence  which  neither  party  offered, 
and  is  upon  a  controversy  which  neither  party 
Fubmitted  to  the  commission  for  its  considera- 
tion. We  do  not  so  understand  the  law. 
Wells  testified  in  the  presence  of  the  parties 
and  was  duly  examined  and  cross-examined 
by  them.  As  heretofore  stated,  this  consti- 
tuted legal  evidence  upon  the  issue  as  to  the 
value  of  the  property  in  controversy.  The 
commission  was  not  bound  to  limit  itself  to 
the  testimony  of  the  witnesses  offered  by  the 
respective  parties,  but  had  the  power  to  take 
the  other  evidence  produced  at  the  hearing. 
We  need  not  inquire  concerning  the  additional 
point  that  the  commission  claimed  that,  under 
section  70  aforesaid,  it  was  "empowered  to 
resort  to  any  other  source  of  information 
available,"  including  evidence  not  introduced 
at  the  hearing.  Some  remarks  in  its  opinion 
indicate  that  the  commission  mav  believe  that 
it  has  that  power.  But  it  did  not  exercise  it 
in  this  proceeding.  It  considered  only  the 
evidence  actually  produced. 
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It  is  not  to  be  supposed,  from  what  has 
been  said,  that  the  objections  we  have  con- 
sidered would,  if  well  taken,  operate  to  avoid 
the  award  of  compensation.  It  may  be  that 
they  are  matters  not  going  to  the  jurisdiction, 
and  hence  not  reviewable  in  certiorari.  We 
have  preferred  to  consider  them  [717]  on 
their  merits.  As  we  find  them  not  well 
taken,  the  question  whether  or  not  they  would 
invalidate  the  proceeding  becomes  immaterial. 

Further  objection  is  made  on  the  ground 
that  the  commission  did  not  find  separately 
the  value  of  each  separate  parcel  of  the  prop- 
erty of  the  water  company.  Section  47  re- 
quires the  commission  to  ''proceed  to  fix  and 
determine  the  just  compensation  ...  in 
the  manner  and  in  accordance  with  the  pro- 
visions of  section  70.'*  Section  70  provides 
that  it  "shall  make  and  file  its  findings  of 
fact  in  writing  upon  all  matters  concerning 
which  evidence  shall  have  been  introduced 
before  it  which  in  its  judgment  have  any 
bearing  on  the  value  of  the  property."  Evi- 
deitce  was  given  showing  separately  the  value 
of  the  respective  parcels.  Section  47  also  pro- 
vides that  after  the  filing  of  the  petition  and 
before  payment  of  the  compensation  fixed,  the 
commission  may  be  required  to  find  the 
amount  of  an  alleged  intervening  unreason- 
able depreciation  in  value,  to  be  deducted  from 
the  compensation  allowed.  Also,  that  it  may 
be  called  on  to  fix  the  amount  the  owner  may 
have  had  to  expend  to  preserve  the  property 
after  the  final  judgment  of  condemnation  and 
before  payment,  to  the  end  that  the  owner  may 
be  reimbursed  such  amount.  In  fixing  these 
amounts  it  might  be  found  convenient  to  have 
tlie  parcels  separately  valued.  But,  however 
this  may  be,  we  do  not  think  the  failure  to 
make  such  detailed  findings  causes  a  loss  of 
jurisdiction  or  makes  the  proceeding  void. 
It  is  admitted  that  the  commission  acquired 
full  jurisdiction.  When  once  it  is  made  to 
appear  that  a  court  of  limited  jurisdiction 
has  acquired  jurisdiction  of  the  parties  and  of 
the  subject  matter,  the  same  presumptions,  as 
to  subsequent  proceedings,  apply  as  with  re- 
spect to  courts  of  general  jurisdiction,  and 
subsequent  irregularities  do  not  make  its 
judgments  void.  (Van  Fleet  on  Collateral  At- 
tack, sec.  806;  Long  v.  Burnett,  IS  la.  28,  81 
Am.  Dec.  420.)  In  such  a  case  "jurisdiction 
cannot  be  lost  by  the  erroneous  exercise  of  the 
power  conf<»rred.'  (Brown  on  Jur.  sec.  25.) 
Section  70  leaves  it  to  the  discretion  of  the 
commission  to  determine  whether  or  not  it 
will  make  detailed  findings.  It  is  not  de- 
clared to  be  mandatory.  At  most  the  making 
of  a  general  finding  is  but  an  irregularity.  If 
the  parties  have  any  remedy  when  injured 
by  such  failure,  it  is  by  mandajnuSj  not  cer- 
tiorari.   It  does  not  go  to  the  jurisdiction. 

[718]  If  the  undisputed  evidence  had  shown 
that  the  property   had  a  special  additional 
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value,  as,  for  example,  that  by  reason  of  the 
situation  and  topography  of  a  parcel  of  the 
land  a  quantity  of  water  could  be  annually 
cauglit,  stored  thereon,  and  sold  at  a  profit, 
and  that  the  commission  heul  refused  to  al- 
low such  value,  as  a  part  of  the  compensation 
fixed,  it  may  be  conceded  that  this  would  have 
been  a  deprivation  of  property  without  due 
process  of  law,  a  disregard  of  the  petitioner's 
right  to  just  compensation,  and,  therefore,  a 
violation  of  both  the  federal  and  state  consti- 
tutions. (Appleby  v.  Buffalo,  221  U.  S.  524, 
55  U.  S.  (L.  ed.)  838,  31  S.  Ct.  699;  Chicago, 
etc.  Co.  V.  Chicago,  166  U.  S.  226,  41  U.  S. 
(L.  ed.)  979,  17  S.  Ct.  Rep.  581;  Davidson 
V.  New  Orleans,  96  U.  S.  102,  24  U.  S.  (L.  ed.) 
616;  Backus  v.  Fort  St.  Union  Depot  Co.  169 
U.  S.  557,  42  U.  S.  (L.  ed.)  853,  18  S.  Ct.  445; 
McGovern  v.  New  York,  229  U.  S.  363,  46 
L.R.A.(N.S.)  391,  57  U.  S.  (L.  ed.)  1228, 
33  S.  Ct.  876.)  We  do  not  find  that  the 
commission  did  thus  refuse  to  allow  an  un- 
disputed value,  and,  therefore,  the  argument 
founded  on  the  above  stated  proposition  must 
fall. 

With  respect  to  the  contention  that  the 
commission  did  not  allow  the  value  of  the 
water  in  storage  at  the  time  of  the  award, 
it  is  sufficient  to  say  that  our  attention  has 
not  been  directed  to  any  evidence  of  such 
value,  nor  of  the  quantity  in  storage.  It  is 
difficult  to  see  how  it  could  be  valued,  under 
the  circumstances.  It  was  the  store  for  daily 
use  and  the  quantity  would  change  from  day 
to  day.  The  time  when  the  water  district 
would  take  possession  of  the  plant  could  not 
be  foretold.  It  seems  difficult  to  fix  such  com- 
pensation except  by  finding  the  value  per 
gallon  and  directing  a  measurement  at  the 
time  of  the  transfer  of  possession.  But  this 
question  is  not  now  before  us,  and  we  express 
no  opinion  regarding  it. 

Tlie  proceedings  and  determination  of  the 
railroad  commission  are  affirmed. 

Sloss,  Henshaw,  Melvin,  and  Lawlor  JJ., 
concurred. 

The  chief  justice  took  no  part  in  the  con- 
sideration of  this  cause,  and  does  not  partici- 
pate in  the  decision. 

Rehearing  denied. 


NOTE. 

In  considering  the  validity  of  a  statute  em- 
powering a  railroad  commission,  on  the  peti- 
tion of  a  county  or  municipal  corporation 
which  intends  to  acquire  the  property  of  any 
public  utility,  to  determine  the  just  compen- 
sation to  be  paid  for  such  property,  the  court 
in  the  reported  case  holds  that  the  adoption 
of  a  constitutional  amendment  giving  the  leg- 
islature plenary  power  in  the  matter  removes 
all  doubt  of  the  validity  of  the  statute.    For 


a  discussion  of  the  yalidity  of  a  statute  con- 
ferring on  a  public  service  commission  or 
other  body  jurisdiction  of  eminent  domain 
proceedings,  see  the  note  to  George  v.  Con- 
solidated Lighting  Co.  Ann.  Cas.  1917C  416. 


OLDS 

V. 


LITTLE      HORSE      CREEK      CATTLE 

COMPANY. 

Wyoming  Supreme  Court — ^May  15,   1914. 

22  Wyo.  336;  140  Pac,  1004. 


Taxation  —  Property    Subject  —  State 
Lands  nnder  Contract  of  Pnrekase. 

In  view  of  the  statutes  requiring  real  prop- 
ertv  to  be  listed  to  the  owner  and  assessed 
at  its  true  value  in  money,  a  general  assess- 
ment against  school  lands  which  had  been  sold 
under  a  certificate  of  purchase,  but  title  to 
which  had  not  yet  passed,  made  in  the  usual 
manner  of  assessing  lands,  is  a  tax  on  the 
land  as  such,  and  not  a  tax  on  the  interest 
of  the  purchaser. 

[See  note  at  end  of  this  case.] 

Same. 

The  rule  that  a  vendee  in  possession  under 
a  contract  to  purchase  is  liable  for  taxes  can- 
not be  applied  so  as  to  permit  the  taxation  of 
property  which  is  declared  exempt  by  the 
constitution. 

[Sec  note  at  end  of  this  case.] 

Same. 

One  in  possession  under  an  option  to  pur- 
chase, or  to  complete  a  purchase,  is  not  liable 
for  taxes  under  the  rule  that  a  purchaser  in 
possession  must  discharge  the  taxes,  for,  if 
the  purchaser  is  not  bound  to  pay  the  pur- 
chase money,  the  vendor  cannot  be  treated 
in  equity  as  the  owner  of  the  money  and  the 
purchaser  the  owner  of  the  land. 

[See  note  at  end  of  this  case.] 

Same. 

A  vendee  in  possession  under  a  contract 
of  purchase  is  liable  for  taxes  upon  the  theory 
that  the  vendor  is  the  beneficial  owner  of  the 
purchase  money,  and  the  vendee  of  the  land, 
and  hence  if  the  state  in  selling  public  lands 
on  instalments  occupies  no  better  position 
than  that  of  an  ordinary  vendor,  yet  having 
retained  the  title,  as  security  for  the  unpaid 
purchase  money,  it  has  an  interest  in  the 
land  that  is  "property"  within  Const,  art.  15, 
§  12,  exempting  from  taxation  state  property, 
and  the  land  cannot  be  taxed  in  such  a  man- 
ner as  to  imperil  that  interest. 

[See  note  at  end  of  this  case.] 

Same. 

Const,  art.  18,  §  1,  provides  that  the  state 
may  dispose  of  its  school  lands  at  public  sale 
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only  and  for  not  less  than  $10  per  acre. 
Comp.  St.  1910,  §§  634,  637,  638,  respective- 
ly, provide  that,  when  any  state  lands  shall 
have  been  purchased  according  to  law,  the 
board  shall  make  and  deliver  to  the  purchaser 
a  certificate  of  purchase,  that  whenever  the 
purchaser  has  complied  with  the  conditions 
of  law  prescribed  for  the  sale,  and  has  paid 
all  of  the  purchase  money  with  interest,  he 
sliail  receive  a  patent  for  the  land  purchased, 
and  that  when  the  purchaser  shall  have  been 
delinquent  for  one  year  in  making  the  stipu- 
lated payments,  the  board  may  again  sell  the 
land.  Const,  art.  15,  §  12,  exempts  from 
taxation  the  property  of  the  state,  but  the 
revenue  law  makes  no  distinction  affecting 
the  interest  conveyed  upon  a  sale  of  land 
for  delinquent  taxes  between  the  property 
of  an  individual  and  that  held  by  an  indi- 
vidual under  a  contract  of  purchase  from  the 
state.  It  is  held  that,  as  the  state  retains 
an  interest  in  land  upon  which  a  purchaser 
enters  under  a  contract  of  purchase,  such  land 
may  not  be  assessed  for  taxes  as  such,  though 
the  purchaser's  interest  may  be  assessed;  for 
a  sale  of  the  property  for  delinquent  taxes 
might  indirectly  destroy  the  state's  interest 
and  violate  the  constitutional  provision  fixing 
the  minimum  price  for  the  sale  of  state  lands. 
[See  note  at  end  of  this  case.] 

Same. 

A  purchaser  of  state  lands  under  a  contract 
providing  for  payment  in  instalments  and 
retention  of  title  by  the  state  may  object  to 
a  tax  on  the  land  as  land,  on  the  ground  that 
the  entire  property,  instead  of  his  interest, 
wajs  iU^^lly  assessed  against  him. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Laramie  county: 
Mentzeb,  Judge. 

Action  by  Little  Horse  Creek  Cattle  Com- 
pany, plaintiff,  against  Kay  K.  Olds,  county 
treasurer,  defendant.  Judgment  for  plain- 
tiff. Defendant  brings  error.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Samuel  M,  Thompson  and  Wilfrid  0*Leary 
for  plaintiff  in  error. 

Thomas   Hunter   for    defendant    in    error. 

[340]  PoTTEB,  J. — This  is  a  proceeding  in 
error  for  the  review  of  a  judgment  in  an  ac- 
tion brought  by  the  Little  Horse  Creek  Cattle 
Company,  a  corporation,  against  the  County 
Treasurer  of  Laramie  County  enjoining  the 
defendant  therein,  as  said  treasurer,  from 
selling  the  south  half  of  the  south  half  of  sec- 
tion 16  in  township  18  north,  of  range  62  west 
of  the  Sixth  Principal  Meridian,  for  taxes 
levied  upon  the  same  for  the  year  1912,  and 
also  restraining  the  performance  by  the  de- 
fendant of  any  and  all  acts  which  might  tend 
to  enforce  the  payment  of  such  tax  by  the 
plaintiff. 

The  land  in  question  is  State  school  land, 
that  is  to  say,  it  comes  within,  the  description 


of  lands  granted  to  the  State  for  the  support 
of  common  schools,  and  the  plaintiff  is  the 
owner  of  a  certificate  of  purchase  executed 
by  the  proper  State  officers  reciting  a  sale  of 
the  land  to  the  plaintiff  on  December  23,  1011, 
under  and  subject  to  the  laws  providing  for 
the  sale  of  State  lands,  for  the  sum  of  $1,- 
920,  and  among  other  terms  and  conditions 
of  the  sale  that  the  purchaser  had  paid  $192, 
leaving  a  balance  due  of  $1728,  payable  in  18 
annual  instalments  with  interests  thereon  at 
a  stated  rate  payable  annually;  and  that  the 
purchaser  may  [341]  pay  any  instalment  at 
any  time  if  interest  is  paid  thereon  to  the  time 
of  the  next  annual  payment.  It  is  conceded  that 
no  part  of  said  balance  had  been  paid  when 
the  land  was  assessed  for  taxation  except  the 
instalment  or  instalments  that  had  become 
due.  The  cause  was  submitted  upon  the 
pleadings  and  an  agreed  statement  of  facts, 
the  latter  reciting  with  reference  to  the  tax 
proceedings  that  the  land  was  assessed  for 
taxation  as  land,  and  in  the  same  manner  as 
all  other  lands  in  the  same  vicinity;  that  the 
assessment  was  in  no  respect  an  assessment 
of  the  interest  or  equity  of  the  purchaser; 
and  that  the  tax  is  a  tax  on  the  land  as  land, 
and  not  a  tax  on  the  interest  or  equity  of  the 
plaintiff  in  the  land.  The  only  question 
discussed  by  counsel  and  deemed  by  them  to 
be  presented  for  consideration  upon  the  facts 
is  whether  the  land  as  such  was  subject  to 
taxation  in  1912,  or,  stated  generally, 
whether  before  the  amount  of  the  purchase 
price  of  State  land  has  been  paid  in  full,  and 
the  purchaser  has  thereby  become  entitled  to 
a  patent  conveying  the  title  to  him,  the  land 
is  taxable  as  the  property  of  the  owner  of 
the  certificate  of  purchase. 

By  the  teiTus  and  conditions  of  the  grant 
and  the  provisions  of  the  constitution  ac- 
cepting the  State  may  dispose  of  its  school 
lands  only  at  public  sale,  and  for  not  less 
than  ten  dollars  per  acre.  (Act  of  Admis- 
sion, Sees.  5,  11;  Const.  Art.  XVIII,  Sec.  1.) 
These  restrictions  as  to  price  and  manner  of 
sale  are  recognized  by  the  statute  authorizing 
and  regulating  the  sale  of  school  and  other 
State  lands  by  providing  that  said  lands  shall 
be  sold  only  at  public  auction  to  the  highest 
responsible  bidder  at  not  less  than  tliree 
fourths  of  the  appraised  value,  and  not  less 
than  ten  dollars  per  acre,  except  that  a  pref- 
erence right  to  purchase  a  certain  quantity 
of  land  at  its  appraised  valuation  is  given  to 
an  actual  and  hona  fide  settler  thereon  at  the 
time  of  the  adoption  of  the  Constitution;  the 
statute  following  the  Constitution  in  that 
respect.  But  the  statute  provides  as  to  terms 
of  ipayment,  that  not  less  than  ten  per  cent 
of  the  purchase  price  shall  be  paid  in  cash  on 
the  day  of  the  sale,  and  the  balance  [342]  in 
not  to  exceed  eighteen  equal  annual  payments 
with  interest  thereon  at  the  rate  of  four  per 
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cent  per  annum  and  six  per  cent  per  annum 
on  all  amounts  not  paid  when  due;  that 
interest  on  all  deferred  payments  shall  be 
paid  annually;  and  that  the  purchaser  may 
pay  in  full  at  the  time  of  sale,  or  may  pay 
any  annual  instalment  at  any  time  if  in- 
terest is  paid  on  the  same  to  the  time  of  the 
next  annual  payment.  (Comp.  Stat.  1910, 
Sec.  634,  as  amended  by  Ch.  25,  Laws  of 
1911.)  The  other  material  provisions  of  the 
statute  relating  to  such  sales  are  substantial- 
ly as  follows:  When  any  State  land  shall 
have  been  purchased  according  to  law,  the 
board  shall  make  and  deliver  to  the  purchaser 
a  certificate  of  purchase  containing  the  name 
of  the  purchaser,  a  description  of  the  land, 
the  sum  paid,  the  sum  remaining  unpaid,  the 
amount  of  annual  payments  including  the 
accrued  interest,  and  the  date  on  which  each 
deferred  payment  falls  due;  such  certificate 
to  be  signed  by  the  Governor  and  counter- 
signed by  the  Commissioner  of  Public  Lands. 
(Comp.  Stat.  1910,  Sec.  637.)  Whenever  the 
purchaser,  or  his  assign,  has  complied  with  all 
the  conditions  of  the  law  providing  for  the 
sale,  and  has  paid  all  the  purchase  money,  to- 
gether with  the  lawful  interest  thereon,  he 
shall  receive  a  patent  for  the  land  purchased; 
such  patent  siiall  run  in  the  name  of  the 
State,  and  shall  be  signed  by  the  Governor, 
counter  signed  by  the  Commissioner  of  Public 
Lands,  and  attested  by  the  seal  of  the  proper 
land  board,  and  shall  convey  a  good  and  suffi- 
cient title  to  the  person  therein  named  in  fee 
simple.  (Id.  Sec.  638.)  Whenever  any 
purchaser  shall  fail  to  make  any  of  the  paj'- 
ments  stipulated  in  the  certificate  of  pur- 
chase, and  the  same  remains  unpaid  for  one 
year  after  the  time  when  it  should  have  been 
paid,  "  the  board  may  sell  such  land  again.  In 
case  of  such  sale,  all  previous  payments  made 
on  accoimt  of  such  land  shall  be  forfeited  to 
the  State;  such  land  shall  revert  to  the  State, 
and  the  title  thereto  shall  be  in  the  State 
as  if  no  sale  thereof  had  ever  been  made." 
(Id.  Sec.  639),  The  board  may  require  of 
each  [343]  purchaser  of  State  lands  a  bond, 
upon  such  conditions  as  the  board  may  deter- 
mine.     (Id.   Sec.   642.) 

It  does  not  appear  that  any  bond  was  re- 
quired of  the  plaintiff  as  the  purchaser  of 
the  land  in  question.  The  certificate  of  pur- 
cha-se,  after  reciting  the  terms  of  payment, 
states  the  conditions  of  the  sale  as  follows: 

"Now,  therefore,  the  said  Little  Horse 
Creek  Cattle  Co.,  its  successors  or  assigns  will 
be  entitled  to  a  patent  from  the  State  of 
Wyoming  to  the  land  afore  described,  upon  the 
surrender  of  this  Certificate  of  Purchase  and 
fully  complying  with  all  the  provisions  of 
the  statute  in  «uch  a  case  made  and  pro- 
vided, and  upon  the  payment  of  the  said  sum 
of  One  thousand,  seven  hundred  twenty-eight 
dollars,  the  balance  due,  with  interest  thereon 


as  above  provided.  Time  is  an  essential 
element  in  the  premises,  and  the  purchaser 
herein  agrees,  in  accepting  this  Certificate  of 
Purchase,  to  make  the  payments  as  above 
specified,  or,  on  failure  so  to  do,  to  immediate- 
ly vacate  said  premises;  thereafter  remain- 
ing in  possession  of  said  property  shall  be 
unlawful,  and  the  occupier  may  be  summari- 
ly ejected,  and  the  right  of  possession  shall 
revert  to  the  State  of  Wyoming,  and  previ- 
ous payments  made  on  account  of  such  land 
shall  be  forfeited  to  the  State,  and  the  title 
thereto  shall  be  in  the  State,  the  same  as  if 
no  sale  had  been  made." 

\^e  have  previously  stated  what  counsel 
concede  to  be  the  only  question  presented 
upon  the  agreed  facts,  viz.:  whether  State 
land  sold  as  this  land  was  sold  is  subject  to 
taxation  as  laud  as  the  property  of  the  pur- 
chaser, before  the  latter  has  become  entitled 
to  a  patent  for  the  land  by  paying  the  full 
amount  of  the  purchase  price.  Counsel  not 
only  concede  but  insist  that  this  eliminates 
any  question  as  to  the  right  to  assess  and 
tax  the  interest  or  equity  of  the  purchaser  in 
the  land;  and  it  was  clearly  intended  by  the 
agreed  statement  to  show  that  the  taxing 
authorities  do  not  claim  that  this  assessment 
and  tax  might  be  sustained  in  whole  or  in 
part  as  assessment  of  or  a  tax  upon  the  pur- 
chaser's interest  or  equity.  While  the  state- 
ment that  such  [344]  interest  was  not  as- 
sessed  or  taxed  seems  to  involve  a  <;onclu8ion 
as  to  the  legal  effect  of  the  assessment  we 
are  not  disposed  to  dispute  its  correctness, 
since  there  is  no  other  showing  as  to  the 
form  and  manner  of  listing  the  property. 
And,  in  view  of  the  statutory  provisions 
regulating  the  assessment  of  property  for 
taxation,  which  proceed,  as  was  said  in 
Hecht  V,  Boughton,  2  Wyo.  385,  "wholly 
upon  the  idea  that  property  shall  be  listed  to 
the  owner,"  and  require  that  real  property 
shall  be  assessed  at  its  true  value  in  money 
at  private  sale,  the  general  language  of  the 
statement  certainly  permits  the  inference 
that  the  land  itself  was  assessed  by  its  proper 
description  at  its  true  value  as  land,  and 
not  otherwise,  and  that  the  intent  and  pur- 
pose of  the  assessment  was  to  assess  the 
entire  interest  which  would  ordinarily  be 
covered  and  bound  by  an  assessment  of  land 
to  the  owner;  that  is  to  say,  the  full  owner- 
ship— the  fee  or  what  is  equivalent  to  it. 
(See  Central  Colorado  Imp.  Co.  v.  Pueblo 
County,  95  U.  S.  259,  265,  24  U.  S.  (L.  ed.) 
495;  Wright  v.  Cradlebaugh,  3  Nev.  341.) 

The  objection  to  the  tax  is  based  upon  the 
provision  of  the  constitution  declaring  that 
the  property  of  the  State  shall  be  exempt 
from  taxation,  it  being  contended  that  the 
land  in  question  is  property  of  the  State 
within  the  meaning  of  that  provision.  Tlie 
section  of  the  Constitution  declaring  the  ex- 
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emption  reads  as  follows:  "The  property  of 
the  United  States,  the  State,  counties,  cities, 
towns,  school  districts,  municipal  corpora- 
tions and  public  libraries,  lots  witli  the 
buildings  thereon  used  exclusively  for  reli- 
gious worship,  church  parsonages,  public 
cemeteries,  shall  be  exempt  from  taxation, 
and  such  other  property  as  the  Legislature 
may  by  general  law  provide.  (Art.  XV,  Sec. 
12.)  It  is  contended  in  support  of  the  as- 
sessment and  tax  that  the  State  retains  the 
legal  title  merely  as  security  for  the  de- 
ferred payments,  and  that  for  the  purpose  of 
taxation  the  property  belongs  to  the  pur- 
chaser, citing  Courtney  v.  Missoula  County, 
21  Mont.  591,  55  Pac.  359,  and  Edgington  v. 
Cook,  32  Neb.  551,  49  N.  W.  369,  and  citing 
also  cases  to  [345]  the  effect  that  a  vendee 
in  possession  of  land  under  a  contract  of 
purchase  is  liable  for  the  taxes,  although  the 
l^al  title  remains  in  the  vendor  until  the 
purchase  price  shall  be  fully  paid.  For  rea- 
sons which  will  b*e  explained  before  closing 
the  discussion  we  think  the  cases  thus  cited 
are  clearly  to  be  distinguished  from  the  case 
at  bar,  with  the  exception  of  Edgington  v. 
Cook.  That  case  was  decided  in  Nebraska 
in  1891  and  held,  contrary  to  the  well  estab- 
lished rule  on  the  subject,  that  land  pur- 
chased from  the  United  States  was  taxable 
as  the  property  of  the  purchaser,  while  the 
government  held  the  legal  title,  and  part  of 
the  purchase  price  remained  unpaid,  and  be- 
fore the  purchaser  had  become  entitled  to  a 
patent.  But  the  case  was  overruled  in  1894 
by  the  case  of  Graff  v.   Ackerman,  38  Neb. 

720,  57  N.  W.  512,  involving  precisely  the 
same  question,  wherein  the  court  not  only 
concluded  that  until  the  purchase  price  was 
paid  in  full  the  land  was  not  taxable,  but 
said  that  having  so  concluded  "the  case  of 
Edgington  v.  Cook  cannot  longer  be  accepted 
as  authority." 

The  cases  cited  upon  the  general  proposi- 
tion that  a  vendee  in  possession  must  pay 
the  taxes,  although  the  vendor  is  not  bound 
to  convey  until  the  payment  of  the  purchase 
price,  are  cases  determining  such  liability  as 
between  the  vendor  and  vendee,  where  the 
property  would  be  subject  to  taxation  wheth- 
er regarded  as  the  property  of  either  party; 
aid  that  may  be  a  proper  rule  in  the  absence 
of  a  provision  in  the  contract  or  statute  to 
the  contrary.  As  suggested,  such  rule  as- 
sumes that  the  property  is  subject  to  taxa- 
tion; and  it  may  not  be  important  whether 
it  is  assessed  to  the  vendor  or  vendee,  though 
that  matter  usually  depends  upon  the  stat- 
ute.     (See  1  Cooley  on  Taxation    (3rd  Ed.) 

721,  726-731,  739. )  Without  stopping  to  in- 
quire whether  under  our  statutes  the  prop- 
erty could  properly  be  assessed  to  the  vendee, 
or  whether  the  rule  holding  the  vendee  liable 
for  the  taxes  would  be  applicable  at  all|  it 
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cannot  properly  be  applied  so  as  to  allow 
the  taxation  of  property  or  an  interest  in 
property  declared  to  be  exempt  by  constitu- 
tional provision,  [346]  or  by  some  principle 
putting  it  beyond  the  power  of  the  Legisla- 
ture to  authorize  its  taxation.  (Massachu- 
setts Gen.  Hospital  v.  Boston  212  Mass.  20, 
98  N.  E.  583.)  And  it  is  at  least  doubtful 
whether  the  rule  would  apply  upon  the  facts 
in  this  case  as  to  the  terms  and  conditions 
of  the  contract. 

So  far  as  the  rule  making  the  vendee  liable 
for  the  taxes  rests  fipon  judicial  decision  it 
results  from  the  application  of  the  doctrine 
of  equitable  conversion  respecting  contracts 
for  the  sale  of  land  prior  to  the  conveyance 
of  the  legal  title,  whereby,  in  equity,  the 
vendee  is  treated  as  the  beneficial  or  equita- 
ble owner  of  the  land,  and  the  vendor  as  the 
owner  of  the  purchase-money,  and  the  vendor 
becomes,  as  to  the  land,  a  trustee  for  the 
vendee,  subject  to  the  performance  of  the 
latter's  obligations,  and  the  vendee,  as  to  the 
purchase  money,  a  trustee  for  the  vendor, 
who  has  a  charge  or  lien  on  the  land  or  the 
equitable  estate  of  the  vendee  therefor.  This 
rule,  for  many  purposes,  determines  in  equity 
the  rights  of  the  parties  and  others  who 
have  succeeded  to  the  interest  of  either  party 
by  transfer  or  otherwise;  and  the  rule  is 
itself  but  the  consequence  of  the  familiar 
doctrine  of  courts  of  equity  that  for  many 
purposes  things  agreed  to  be  done  are  treated 
as  if  they  were  actually  done,  and  necessarily 
refers  to  a  valid  contract, — one  binding  upon 
both  parties,  containing  not  only  an  obliga- 
tion on  the  part  of  the  vendor  to  convey 
upon  payment  of  the  purchase  price,  but  an 
obligation  on  the  part  of  the  vendee  to  pur- 
chase and  pay  the  purchase-money,  and  ha^ 
no  reference  to  a  mere  option  to  purchase  or 
to  complete  the  purchase.  (3  Pomeroy's 
Eq.  Juris.  (3d  ed.)  Sees.  1260,  1261  and 
note;  Lysaght  v.  Edwards,  2  L.  R.  Ch.  D. 
(Eng.)  409;  Milwaukee  v.  Milwaukee  Coun- 
ty, 05  Wis.  424,  69  N.  W.  819;  People  v. 
Shearer,  30  Cal.  645,  648.)  It  is  evident 
that  if  the  purchaser  is  not  obligated  to  pay 
the  purchase-money,  the  vendor  cannot  be 
treated  even  in  equity  as  the  owner  of  the 
money,  and  therefore,  in  such  case,  there 
would  be  no  ground  for  applying  the  doctrine 
of  equitable  conversion.  In  Milwaukee  v. 
Milwaukee  County,  supra,  it  [347]  appeared 
that,  without  incurring  any  corporate  liabil- 
ity, the  City  of  Milwaukee  was  entitled  un- 
der a  contract  to  the  possession  of  certain 
lands  upon  making  the  first  payment  pro- 
vided for  in  the  contract,  and  would  be  enti- 
tled to  a  conveyance  upon  paying  the  balance 
of  the  purchase  price  within  a  specified  pe- 
riod, and  the  question  was  whether  the  lands 
were  exempt  from  taxation  under  a  statute 
declaring  all  property  owned  exclusively  by 
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any  city  to  be  exempt,  or  another  statute 
providing  that  the  city  may  lease,  purchase 
and  hold  real  or  personal  estate  sufficient 
for  the  convenience  of  the  inhabitants  there- 
of  free  from  taxation.  It  was  held  that  the 
principle,  that  the  vendee  in  possession  under 
a  contract  of  purchase  binding  him  to  pay 
the  purchase  money  is  the  equitable  owner, 
and,  in  the  absence  of  express  agreement, 
must  pay  the  taxes,  had  no  application,  and 
the  court  said:  "The  city  may  choose  to 
acquire  the  title  by  paying  the  sums  named 
in  the  contract,  or  it  may  choose  to  cease 
paying,  and  forfeit  its  option.  It  now  has 
possession  under  an  option,  but  has  no  lease, 
and  certainly  has  no  title,  much  less  an  ex- 
clusive title." 

It  is  not  clear  that  our  statutes  require  a 
purchaser  of  State  lands  to  bind  himself  to 
complete  the  purchase  by  making  the  pay- 
ments provided  for.  The  certificate  of  pur- 
chase provides  that  the  purchaser  agrees,  in 
accepting  the  certificate,  "to  make  the  pay- 
ments as  above  specified,  or,  on  failing  so 
to  do,  to  immediately  vacate  said  premises.'' 
A  provision  like  the  one  quoted  in  a  certifi- 
cate of  purchase  under  a  similar  statute  in 
Colorado,  in  connection  with  a  bond  which 
had  been  given  by  the  purchaser  conditioned 
for  the  payment  of  tlie  purchase  price  at  the 
times  and  in  the  manner  provided  in  the  cer- 
tificate of  purchase,  was  construed  in  that 
state,  and  it  was  held  that  such  condition 
of  the  bond  would  be  satisfied  by  a  prompt 
vacating  of  the  premiHcs.  (People  v.  Clough, 
16  Colo.  App.  120,  G3  Pac.  106G.) 

But  under  the  rule  in  equity  aforesaid 
defining  tlie  position  of  the  parties  to  a  con- 
tract for  the  sale  of  land,  while  [348]  the 
vendee  is  spoken  of  as  the  equitable  owner 
of  the  land,  and  the  vendor  as  the  owner  of 
the  purchase-money,  and  trustee  of  the  land 
or  the  title  for  the  purchaser,  the  vendee 
does  not  have  the  complete  equitable  title, 
for  he  is  trustee  of  the  purchase-money,  and 
his  estate  is  subject  to  the  equitable  interest 
of  the  vendor  usually  referred  to  as  a  charge 
or  lien  upon  the  property  for  the  unpaid 
purchase-money.  And  he  does  not  acquire  a 
complete  equitable  title  until  upon  paying 
the  purchase-money  and  complying  with  the 
other  conditions  precedent  he  has  become  en- 
titled to  a  conveyance.  (16  Cyc.  1087; 
Diver  v,  Friedheim,  43  Ark.  203;  Dorn  v. 
Baker,  96  Cal.  206,  31  Pac.  37;  U.  S.  v. 
Milwaukee,  100  Fed.  828;  Union  Pac.  R.  Co. 
V.  McChane,  22  Wall.  444,  22  U.  S.  (L.  ed.) 
747;  Sargent  v.  Herrick,  221  U.  S.  404,  31 
S.  Ct.  574,  55  U.  S.  (L.  ed.)  787;  Thygerson 
V.  Whitebeck,  6  Utah  406,  16  Pac.  403;  Joy 
V.  Midland  State  Bank,  28  S.  D.  262,  133 
X.  W.  276;  McCaslin  v.  State,  44  Ind.  151, 
175.)  Nor  is  the  vendor  prior  to  the  full 
payment  of  the  purchase  price  a  mere  trus- 


tee. He  is  such  trustee  subject  to  the  per- 
formance of  the  vendee's  obligations,  and  until 
those  obligations  are  performed  the  vendor 
not  only  holds  the  legal  title  but  has  a  sub- 
stantial interest  in  the  property.  In  Pome- 
roy's  Equity  Jurisprudence  (3d  Ed.)  in  Sec- 
tion 1260  it  is  said  to  be  a  misnomer  to 
call  the  vendor's  title  a  lien;  that  he  has 
no  need  of  a  lien,  since  his  legal  title  is  a 
more  efficient  security.  And  in  Section  1261 
it  is  said:  "The  so-called  lien  of  the  vendor 
is  only  another  mode  of  expressing  his  equi- 
table interest  thus  arising  from  the  doctrine 
of  conversion;  and  so  far  as  it  has  any  dis- 
tinctive signification,  it  simply  means  his 
right  to  enforce  his  claim  for  the  purchase- 
money  against  or  out  of  the  vendee's  equi- 
table estate  by  means  of  a  suit  in  equity." 

It  was  said  by  Lord  Cairns  in  a  leading 
English  case  on  this  subject,  explaining  the 
position  of  the  parties  to  a  contract  of  sale: 
**The  vendor  was  a  trustee  of  the  property 
for  the  purchaser;  the  purchaser  was  the 
real  beneficial  owner  in  the  eye  of  a  court 
of  equity  of  the  property,  subject  [349]  only 
to  this  observation,  that  the  vendor,  whom 
I  have  called  the  trustee,  was  not  a  mere 
dormant  trustee,  he  was  a  trustee  having  a 
personal  and  substantial  interest  in  the  prop- 
erty, a  right  to  protect  that  interest,  and  an 
active  right  to  assert  that  interest,  if  any- 
thing should  be  done  in  derogation  of  it. 
The  relation,  therefore,  of  trustee  and  cestui 
que  trust  subsisted,  but  subsisted  subject  to 
the  paramount  right  of  the  vendor  and  trus- 
tee to  protect  his  own  interest  as  vendor  of 
the  property."  (Shaw  v.  Foster,  L.  R.  5  H. 
L.  (Eng.)  321,  27  L.  T.  N.  S.  281,  283.)  In 
the  earlier  case  of  Wall  v.  Bright,  1  Jac. 
&  W.  494,  37  Eng.  Rep.  (Reprint)  456,  it 
was  said:  "Tlie  vendor  is,  therefore,  not  a 
mere  trustee;  he  is  in  progress  towards  it, 
and  final]  v  becomes  such  when  the  monev  is 
paid,  and  when  he  is  bound  to  convey.  In 
the  meantime  he  is  not  bound  to  convey; 
there  are  many  uncertain  events  to  happen 
before  it  will  be  known  whether  he  will  ever 
have  to  convey,  and  he  retains  for  certain 
purposes,  his  old  dominion  over  the  estate.'* 
The  learned  judge  had  previously  explained 
some  of  the  distinctions  between  a  mere  trus- 
tee and  one  made  a  trustee  constructively  by 
entering  into  a  contract  to  sell,  as  follows: 
"A  mere  trustee  is  a  person  who  not  only 
has  no  beneficial  ownership  in  the  property, 
but  never  had  any;  and  could  therefore, 
never  have  contemplated  a  disposition  of  it 
as  of  his  own.  In  that  respect  he  does  not 
resemble  one  who  has  agreed  to  sell  his  es- 
tate, that  up  to  the  time  of  the  contract 
was  his.  There  is  this  difference  at  the  out- 
set, that  the  one  never  had  more  than  the 
legal  estate,  while  the  other  was  at  one  time 
both  the  legal  and  beneficial  owner,  and  may 
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again  become  the  beneficial  owner,  if  any- 
thing should  liappen  to  prevent  the  execution 
of  the  contract;  and  in  the  interim  between 
the  contract  and  conveyance,  it  is  possible 
that  much  may  happen  to  prevent  it.  Be- 
fore it  is  known  whether  the  agreement  will 
be  performed,  he  is  not  even  in  the  situation 
of  a  constructive  trustee ;  he  is  only  a  trustee 
sub  fnodo,  and  provided  nothing  happens  to 
prevent  it.  .  .  .  The  agreement  is  not 
for  all  purposes  [350]  considered  to  be  com- 
pleted. Thus,  the  purchaser  is  not  entitled 
to  possession,  unless  stipulated  for;  and  if 
he  should  take  possession,  it  would  be  a 
waiver  of  any  objection  to  the  title;  the 
vendor  has  a  right  to  retain  the  estate  in 
the  meantime,  liable  to  account  if  the  pur- 
chase is  completed,  but  not  otherwise.  Till 
then  it  is  uncertain  whether  he  may  not 
again  become  sole  owner;  the  ownership  of 
the  purchaser  is  inchoate  and  imperfect;  it 
is  in  the  way  to  pass,  but  it  has  not  yet 
passed."  When  the  purchase  price  has  been 
paid,  the  vendor  is  then  a  mere  trustee  of 
the  legal  title,  but  where  there  has  been  only 
psLrt  payment  he  is  a  trustee  to  the  extent 
of  the  money  paid.  (Rose  v.  Watson,  10 
H.  L.  Gas.  (Eng.)  678,  10  L.  T.  N.  S.  106; 
1  Perry  on  Trusts  (6th  ed.)  Sec.  231;  Wins- 
low  V.  Crowell,  32  Wis.  639;  U.  S.  v.  Mil- 
waukee, 100  Fed.  828.) 

Therefore,  if  the  State  occupies  no  better 
position  than  that  of  a  vendor  under  an  or- 
dinary contract  of  sale,  it  has  an  interest  in 
the  land,  and  that  interest  clearly  is  prop- 
erty within  the  meaning  of  the  provision  of 
the  constitution  exempting  the  property  of 
the  State  from  taxation,  and  the  exemption 
certainly  prevents  the  taxation  of  the  land 
in  such  a  manner  as  to  include  or  imperil 
that  interest.  In  some  of  the  states  provi- 
sion seems  to  be  made  for  taxing  state  lands 
in  a  manner  intended  to  avoid  a  conflict  with 
a  constitutional  provision  exempting  state 
property  from  taxation;  such  provisions  usu- 
ally protect  the  interest  of  the  State  either 
by  authorizing  merely  the  interest  of  the 
purchaser  to  be  assessed  and  taxed  and  stat- 
ing a  rule  for  its  valuation,  or  requiring  the 
lands  to  be  assessed  to  the  purchaser  the 
same  as  other  lands,  but  declaring  that  for 
nonpayment  the  interest  of  the  purchaser 
only  shall  be  sold,  and  reserving  to  the  State 
all  its  rights  under  the  contract  of  sale. 
Statutes  not  so  clear  in  other  States  have 
been  construed  as  having  the  same  effect; 
and  it  has  come  to  our  notice  that  in  at 
least  one  State  lands  conditionally  sold  by 
the  State  are,  by  statute,  expressly  exempted 
from  taxation  until  the  price  is  fully  paid. 
Our  statutes  contain  no  provision  [351]  ex- 
pressly referring  to  the  matter  of  taxing 
State  lands  after  a  conditional  sale  and 
while  the  purchase  price  remains  unpaid,  nor 


does  the  revenue  law  make  any  distinction 
respecting  the  title  or  interest  to  be  sold  or 
conveyed  upon  a  sale  of  land  for  delinquent 
taxes,  but  seems  to  provide  for  a  sale  of  the 
fee  in  all  cases,  subject  only  to  the  rights 
of  redemption  provided  by  law.  And  the 
certificate  of  purchase  makes  no  provision 
for  the  payment  of  taxes.  In  these  respects, 
as  well  as  in  respect  of  the  right  of  the  pur- 
chaser to  a  patent  only  upon  complying  with 
all  the  conditions  of  the  purchase,  the  situa- 
tion is  analogous  to  that  of  lands  disposed 
of  by  the  United  States  under  the  public 
land  laws,  or  sold  or  granted  under  an  Act 
of  Congress  requiring  the  payment  of  the 
purchase  price  or  the  compliance  with  cer- 
tain conditions  before  the  issuance  of  a 
patent. 

Under  the  familiar  doctrine  that  the  prop- 
erty of  the  United  States  situated  within 
the  limits  of  a  State  is  exempt  from  State 
taxation,  it  is  conclusively  settled  that  the 
exemption  continues  until  the  grantee  or 
purchaser  becomes  entitled  to  a  patent 
through  the  performance  of  all  the  conditions 
upon  which  the  issuance  of  a  patent  is  made 
to  depend,  but  when  such  conditions  have 
been  fully  performed,  so  that  the  government 
holds  nothing  but  the  naked  legal  title,  the 
exemption  ceases,  and  the  property  may  then 
be  taxed  to  the  person  who  has  acquired  tlie 
complete  equitable  title.  (Wisconsin  Cent. 
R.  Co.  V.  Price  County,  133  U.  S.  496,  10 
S.  Ct.  341,  33  U.  S.  (L.  ed.)  687;  Kansas 
Pac.  R.  Co.  V.  Prescott,  16  Wall.  603,  21  U. 
S.  (L.  ed.)  373;  Union  Pac.  R.  Co.  v.  Mc- 
Shane,  22  Wall.  444,  22  U.  S.  (L.  ed.)  747; 
Central  Colorado  Imp.  Co.  v.  Pueblo  County, 
96  U.  S.  269,  24  U.  S.  (L.  ed.)  495;  Van 
Brocklin  v.  Tennessee,  117  U.  S.  151,  6  S.  Ct. 
670,  29  U.  S.  (L.  ed.)  845;  Sargent  v.  Her- 
rick,  221  U.  S.  404,  31  S.  Ct.  574,  65  U.  S. 
(L.  ed.)  787;  U.  S.  v.  Southern  Oregon  Co. 
196  Fed.  423;  Young  v.  Charnquist,  114  la. 
116,  86  N.  W.  205;  Copp  v.  State,  69  W.  Va. 
439,  71  S.  E.  580,  35  L.R.A.(N.S.)  669; 
Mint  Realty  Co.  v.  Philadelphia,  218  Pa.  St. 
104,  66  [352]  Atl.  1130,  11  Ann.  Cas.  388; 
Mariner  v.  Oconto  Land  Co.  142  Wis.  531, 
126  N.  W.  34;  People  v.  Shearer,  30  Cal. 
645;  Central  Pac.  R.  Co.  v.  Howard,  62  Cal. 
227;  IvinSon  v.  Hance,  1  Wyo.  270;  Natrona 
County  V.  ShafTner,  12  Wyo.  177,  74  Pac.  88, 
109  Am.  St.  Rep.  971.)  The  principle  that 
lands  sold  by  the  United  States  may  be  taxed 
before  the  legal  title  has  been  parted  with 
by  issuing  a  patent  "is  to  be  understood" 
as  said  in  Kansas  Pac.  R.  Co.  v.  Prescott, 
supra,  "as  applicable  to  cases  where  the 
right  to  the  patent  is  complete,  and  the  equi- 
table title  is  fully  vested  in  the  party  witli- 
out  anything  more  to  be  paid,  or  any  act  to 
be  done  going  to  the  foundation  of  his  right." 
And  in  the  recent  ease  of  Sargent  v.  Herrick, 
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supra,  it  wa&  said  by  Mr.  Justice  Van  De- 
vanter,  speaking  for  the  court,  considering 
the  right  to  tax  land  claimed  to  have  been 
located  with  a  military  bounty  land  war- 
rant: "As  the  State  was  without  power  to 
tax  the  land  until  the  equitable  title  passed 
from  the  United  States,  and  as  that  title 
did  not  pass  until  there  was  a  full  compli- 
ance with  all  the  conditions  upon  which  the 
right  to  a  patent  depended  (Wisconsin  Cent. 
R.  Co.  V.  Price  County,  133  U.  S.  496,  505, 
30  S.  Ct.  341,  33  U.  S.  (L.  ed.)  687),  it  is 
apparent  that  the  validity  of  the  tax  title 
depends  upon  the  question  whether  the  loca- 
tion of  the  warrant,  without  more,  gave  a 
right  to  a  patent."  The  principle  applies 
not  only  to  the  disposal  of  lands  under  the 
public  land  laws  but  to  the  sale  of  lands  or 
other  property  of  the  United  States  on  cred- 
it, where,  until  full  payment  of  the  purchase 
price,  the  purchaser  does  not  become  entitled 
to  a  patent  conveying  the  legal  title.  (U.  S. 
v.  Milwaukee,  100  Fed.  828;  Copp  v.  State, 
supra;  Mint  Realty  Co.  v.  Philadelpliia,  su- 
pra; Logan  V.  Clark  County,  51  Kan.  747, 
33  Pac.  603.) 

The  case  of  United  States  v.  Milwaukee 
involved  the  right  to  levy  city  and  county 
taxes  upon  premises  on  which  the  building 
occupied  by  the  Federal  offices  was  located; 
the  said  premises  and  building  having  been 
disposed  of  under  a  contract  pursuant  to  an 
Act  of  Congress  providing  [353]  that  the 
purchase  price  should  be  paid — one-fourth 
on  January  1,  1892,  and  the  balance  in  three 
equal  annual  payments,  with  6  per  cent  in- 
terest per  annum,  and  that  the  premises 
should  be  conveyed  by  a  quit  claim  deed 
when  the  purchase-money  should  be  fully 
paid.  In  holding  the  property  exempt  from 
taxation  while  part  of  the  purchase  price 
remained  unpaid  the  court  said:  '*It  may 
be  that  the  purchaser  may  not  complete  his 
payments,  in  which  case  the  title  will  remain 
in  the  United  States  of  America.  And  so 
long  as  the  government  has  a  monetary  in- 
terest in  the  property,  retaining  the  legal 
title,  the  property  is  the  property  of  the 
United  States,  so  far  as  the  question  of 
taxation  is  concerned.  It  is  true,  the  gov- 
ernment holds  the  title  in  trust  for  the  pur- 
chaser, so  far  as  he  has  made  payments: 
but  that  is  liable  to  be  extinguished  by  for- 
feiture for  non-payment  of  the  remainder, 
and  until  the  purchase  price  of  the  property 
has  been  fully  paid,  and  the  whole  equitable 
interest  in  the  property  vested  in  the  pur- 
chaser, and  nothing  remains  but  for  the 
United  States  to  issue  its  patent  pursuant 
to  the  agreement,  in  the  ju(lgment  of  the 
court  that  property  is  not  subject  to  State 
taxation." 

A  like  question  was  presented  in  Copp  v. 
State,  supra.    We  quote  a  few  extracts  from 


the  opinion  which  are  quite  in  point:  ''By 
the  terms  of  sale  the  government  retains 
title  until  all  the  purchase-money  is  paid, 
and  upon  payment  in  full,  is  to  make  a  quit 
claim  deed  to  the  purchasers.  .  .  .  Has 
the  United  States  government  such  an  inter- 
est in  the  property  as  entitles  it  to  be  exempt 
from  taxation  by  the  State  for  the  year 
1909?  It  has  the  legal  title  and  a  vendor's 
lien  for  three- fourths  of  the  purchase  price. 
None  of  the  deferred  payments  were  due  when 
the  taxes  for  that  year  were  assessed.  Do 
these  facts  not  show  that  the  government 
has  such  an  interest  in,  or  claim  upon,  the 
property  as  will  exempt  it  from  State  taxes? 
.  .  .  It  is  insisted  by  counsel  for  plain- 
tiffs in  error  that  the  government  has  parted 
with  its  interest  in  the  property,  that  it  is 
simply  the  holder  of  the  [354]  legal  title, 
and  the  purchasers  are  the  equitable  owners. 
It  is  true  they  are  the  purchasers  and  have 
an  equitable  right  in  the  property,  and  under 
the  terms  of  their  contract  are  at  present 
occupying  it  and  receiving  the  rents  and 
profits.  But,  notwithstanding,  must  they 
not  be  complete  equitable  owners;  that  is, 
must  they  not  have  paid  all  the  purchase- 
money,  and  must  they  not  be  in  a  position 
to  demand  of  the  government  a  deed  for  the 
land,  before  they  can  be  regarded,  in  law, 
as  such  equitable  owners  as  will  make  the 
property  liable  for  taxes?  From  a  careful 
consideration  of  the  following  decisions  such 
seems  to  be  the  requirement  of  the  law. 
In  view  of  these  decisions  we  are 
bound  to  hold  that  the  land  purchased  ot 
the  United  States  by  C.  II.  Copp  and  his 
associates  is  not  liable  for  State,  county,  or 
district  taxes,  so  long  as  the  United  States 
has  any  claim  upon  it  for  any  portion  of  the 
purchase-money.  If  it  were  subject  to  taxa- 
tion, it  would  also  be  liable  under  our  stat- 
ute law  to  be  sold  for  their  nonpayment, 
and  in  such  case,  if  not  redeemed,  complete 
title  to  the  entire  interest  in  the  land  would 
pass  to  the  tax  purchaser.  Under  the  West 
Virginia  statute,  it  is  not  alone  the  interest 
of  Copp  and  his  associates  in  the  land  that 
is  taxed,  but  it  is  the  entire  interest  and 
estate  therein  on  which  taxes  are  assessed, 
and  to  suffer  it  to  be  taxed,  so  long  as  any 
portion  of  the  purchase  price  remains  unpaid 
might  operate  as  a  serious  embarrassment 
to  the  government  in  the  enforcement  of  the 
claim  for  the  purchase-money." 

In  Union  Pac.  R.  Co.  v.  McShane,  supra, 
the  court  said  in  the  opinion,  that  if  the 
land  could  be  sold  for  the  taxes,  ''it  must 
be  valid  if  the  land  is  subject  to  taxation, 
and  the  title  would  pass  to  the  purchaser. 
If  no  such  title  could  pass,  then  it  is  be- 
cause the  land  is  not  liable  to  the  tax;  and 
the  treasurers  of  the  counties  have  no  right 
to  assess  it  for  that  purpose."    And  in  Colo- 
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rado  Co.  v.  Pueblo  County,  95  U.  S.  259,  265, 
24  U.  S.  (L.  ed.)  495,  where  the  right  was 
questioned  to  assess  and  tax  certain  lands 
that  had  been  granted  to  the  heirs  of  one 
Nolan,  and  confirmed  by  an  Act  of  Congress, 
[355]  which  provided  that  the  confirmation 
should  not  become  effective  until  the  expense 
of  the  public  surveys  showing  the  location 
of  the  lands  had  been  paid  by  the  grantees, 
it  was  said  by  the  court  that  the  provision 
for  the  payment  of  the  expense  of  surveys 
suspended  the  vesting  of  title  in  the  claim- 
ants, or  of  any  perfect  right  to  the  title 
until  such  expense  was  paid,  and  that  a  sale 
of  the  land  under  territorial  authoritv,  if 
held  to  be  a  sale  on  a  valid  tax,  *'might  very 
seriously  embarrass  the  assertion  of  the 
rights  of  the  government  in  the  premi-^es. 
If  the  tax  had  been  levied  on  the  equitable 
claim  of  these  holdcri^  under  Nolan,  wliat- 
ever  that  is,  the  case  might  be  different. 
But  this  case  shows  that  it  is  the  land  which 
is  taxed,  and  the  sale  would  convey  the  title, 
or  nothing."  But  the  principle  that  the 
property  of  the  United  States  is  not  taxable 
by  the  authority  of  a  State  until  the  com- 
plete equitable  title  has  passed  out  of  the 
government  does  not  prevent  the  taxation  ot 
*»uch  possessory  rights  as  the  purchaser  may 
have.  (Central  Pac.  R.  Co.  v.  Nevada,  102 
U.  S.  512,  10  S.  Ct.  885,  40  U.  S.  (L.  cd.) 
1057;  State  v.  Central  Pac.  R.  Co.  21  Nov 
247,  30  Pac.  686;  Maish  v.  Arizona,  164 
U,  S.  599,  17  S.  Ct.  193,  41  U.  S.  (L.  ed.., 
567;  People  v.  Shearer,  30  Cal.  645;  People 
v.  Cohen,  31  Cal.  210.)  And  the  purchaser's 
improvements  on  the  land  may  be  taxed. 
People  V.  Shearer,  supra. 

An  Act  of  Congress  providing  for  the  sale 
of  Indian  reserve  lands  situated  in  the  State 
of  Kansas  and  that  one-fourth  of  the  pur- 
chase price  should  be  paid  at  tlie  time  of  tiie 
sale,  and  the  remainder  in  three  equal  annual 
instalments  with  a  stated  rate  of  interest, 
expressly  declared  that  nothing  in  the  act 
Hhould  be  so  construed  as  to  prevent  tlie 
lands  from  being  taxed  under  the  laws  of 
the  State  of  Kansas,  as  other  lands  are  or 
may  be  taxed  in  that  State,  from  and  after 
the  time  of  the  first  payment;  and  it  was 
provided  in  a  later  act  as  to  said,  lands  that 
they  should  be  subject  to  taxation  according 
to  the  laws  of  said  State  after  the  first  pay- 
ment, but  that  no  sale  for  taxes  should  oper- 
ate to  deprive  the  United  States  of  the  lands 
or  any  part  of  [356]  the  purchase  price,  but 
that  if  default  be  made  in  any  instalment 
of  the  purchase  price,  the  tax-sale  purchaser 
might  pay  so  much  of  the  purchase  price  as 
remained  unpaid,  and  thereupon  become  en- 
titled to  receive  a  patent  for  the  same  as 
though  he  had  made  due  settlement  thereon. 
By  reason  of  such  consent  of  Congress,  it 
was  held  by  the  Supreme  Court  of  Kansas 


in  Logan  v.  Clark  County,  51  Kan.  747,  33 
Pac.  003,  that  the  lands  might  be  taxed  be- 
fore final  payment  of  the  purchase  price,  but 
it  was  said  in  the  opinion :  "It  must  be  con- 
ceded that,  if  Congress  had  not  expressly 
provided  that  the  lands  referred  to  *shall  be 
(after  the  first  payment  is  made  thereon) 
subject  to  taxation  according  to  the  laws  of 
the  State  of  Kansas,  as  other  lands  are  or 
may  be  taxed  in  said  State,'  the  lands  in 
dispute  would  not  be  taxable  under  any  of 
tho  provisions  of  the  tax  laws." 

The  Constitution  of  this  State  declaring 
without  qualification  that  the  property  of 
the  State  shall  be  exempt  from  taxation,  and 
it  being  admitted  in  this  case  that  the  inter- 
e?.l  of  ilie  plaintiff,  as  the  owner  of  the  cer- 
tificate of  purchase,  was  not  assessed  or 
taxed,  but  that  the  land  was  assessed  and 
taxed  as  land,  and  as  other  lands  are  taxed, 
the  doctrine  aforesaid  of  the  ca,<?es  involving 
the  right  of  the  State  to  tax  property  of  the 
United  States  is  dearly  applicable.  (Corco- 
ran V.  Boston,  185  Mass.  525,  70  X.  E.  197; 
Corcoran  v.  Boston,  193  Mass.  580,  79  N.  E. 
82J>;  i)es  ^loines  Xav,  etc.  Co.  v.  I^olk  Countv, 
10  la.  1;  Denniston  v.  Unknown  Owners,  29 
Wis.  351 ;  Hardy  v.  Hartman,  65  Miss.  504, 
4  So.  545:  Witt  v.  Armstrong  (Ark.)  6  &. 
W.  225;  Zunistein  v.  Consolidated  Coal,  etc. 
Co.  54  Ohio  St.  264,  43  N.  E.  329:  Webster 
v.  Board  of  Regents,  163  Cal.  705,  126  Pac. 
974:  McCaslin  v.  State,  99  Ind.  428;  Willey 
V.  Kooiis,  49  Ind.  272;  Henderson  v.  State. 
53  Ind.  00;  and  see  note  to  Copp  v.  State, 
69  W.  Va.  439,  71  S.  E,  680,  35  L.R.A.(N.S.) 
669,  074.)  There  can  be  no  doubt  that  the 
payment  of  the  purchase-money  as  required 
by  statute  and  the  certificate  of  purchase  is 
a  condition  precedent  to  the  acquirement  by 
[357]  the  purchaser  of  a  complete  equitable 
title  or  a  right  to  a  patent  conveying  the 
legal  title. 

The  case  of  Courtney  v.  Missoula  County, 
21  Mont.  591,  55  Pac.  369,  is  cited  and  much 
relied  on  by  defendant,  plaintiff  in  error 
here,  particularly  a  statement  in  the  opinion 
to  the  effect  that  the  purchaser  having  en- 
tered into  a  valid  contract  to  pay  the  con- 
sideration agreed  upon,  and  to  accept  title 
to  the  land,  which  the  State,  on  its  part,  is 
bound  to  convey,  and  having  taken  posses- 
sion and  made  partial  payments,  is  the  owner 
for  the  purpose  of  taxation.  It  appears  by 
the  opinion  in  that  case  that  under  the  stat- 
utes of  Montana  the  purchaser  of  State  lands 
is  required  to  give  a  bond  conditioned  for 
the  payment  of  the  residue  of  the  purchase- 
money,  and  in  case  of  default  the  land  board 
is  authorized  to  sue  upon  the  bond,  or  again 
sell  the  land  for  the  sum  due;  and  if  upon 
such  sale  the  sum  due  for  principal  and  in- 
terest should  not  be  paid,  the  board  is  au- 
thorized to  purchase  the  land  for  the  State 
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at  the  amount  due,  with  costs  of  sale.  It 
appears  also  by  the  opinion  that  the  statute 
regulating  the  sale  of  State  lands  contained 
a  provision  as  follows:  ''Any  lands  sold,  for 
five  years  after  the  sale  thereof,  must  not 
be  assessed  at  any  higher  valuation  than  the 
estimate  upon  which  they  are  sold,  unless 
iDiprovement«  within  that  time  have  been 
made  thereon,  in  which  case  the  value  of  the 
improvements  must  be  added  to  the  esti- 
mate;" and  that  another  provision  of  the 
statutes  required  the  state  land  agent,  on  or 
before  a  stated  date  in  each  year,  to  make 
out  and  transmit  to  each  county  assesssor 
certified  lists  of  lands  lying  in  his  county 
which  had  been  sold  by  the  State,  for  which 
certificates  of  purchase,  patents,  or  deeds  had 
been  issued  during  the  preceding  year;  and 
that  the  revenue  statutes  of  Montana  define 
"property"  a«  including  "real  estate"  and 
define  "real  estate"  as  including  the  posses- 
sion of,  claim  to,  ownership  of,  or  right  to 
the  possession  of,  land.  It  is  at  least  doubt- 
ful whether  the  purchaser  under  our  laws 
and  by  the  certificate  or  purchase  has  so 
agreed  to  pay  the  purchase  price  as  to  [358] 
incur  a  personal  liability  therefor.  But 
however  that  may  be,  we  have  no  statutory 
provisions  like  those  in  Montana  above  re- 
ferred to.  The  land  board  under  our  statute 
is  not  required  to  sell  the  land  for  the  sum 
due,  but  is  authorized  in  case  of  default  in 
any  instalment  of  the  purchase  price  for  the 
period  mentioned  in  the  statute  to  "sell  such 
land  again,"  which  we  understand  to  mean 
in  connection  with  the  other  language  of  the 
various  sections  relating  to  the  sale  of  State 
lands,  that  the  land  becomes  subject  to  an- 
other sale  to  be  conducted  under  the  same 
limitations  and  regulations  as  if  it  had  not 
previously  been  sold.  It  is  to  be  a  new  sale, 
and  not  a  sale  for  the  purpose  of  collecting 
the  amount  due  from  the  original  purchaser; 
and  we  do  not  understand  that  any  duty 
would  rest  upon  the  land  board  or  the  State 
to  refund  to  the  original  purchaser  the  ex- 
cess, if  any,  of  the  proceeds  of  the  new  sale 
above  the  amount  that  remains  unpaid  under 
the  original  certificate.  The  court  in  the 
case  cited  refers  to  the  overruled  Nebraska 
case  of  Edgington  v.  Cook,  32  Neb.  551,  49 
N.  W.  369,  as  the  principal  authority  for  the 
conclusion  reached,  and  as  authority  for  the 
statement  that  the  purchaser  was  the  owner 
for  the  purpose  of  taxation.  We  are  not 
disposed,  however,  to  question  the  correctness 
of  the  decision  in  the  Montana  case  under 
the  statutes  of  that  State,  for  we  think  it 
reasonably  clear  that  the  tax  was  sustained 
as  a  tax  merely  upon  the  interest  or  equity 
of  the  purchaser.  Concluding  the  opinion  the 
court  say:  "Under  our  constitutional  and 
statutory  provisions  the  property  of  the  State 
may  not  be  taxed.    The  interest  of  the  State 


in  the  land,  anterior  to  payment  of  the  full 
purchase  price  is  its  property,  and  that  in- 
terest in  no  wise  has  been  affected  by  the 
assessment." 

In  the  State  of  Washington  the  constitu- 
tion exempts  the  property  of  the  State  from 
taxation,  but  by  statute  a  contract  for  the 
sale  of  State  lands  is  required  to  provide  for 
the  payment  of  all  taxes  and  assessments 
against  the  land  and  that  if  the  taxes  are 
not  paid  the  contract  may  be  forfeited.  It 
is  also  provided  by  statute  that  property  held 
[359]  under  contract  for  the  purchase  there- 
of belonging  to  the  State  shall  be  considered 
for  all  purposes  of  taxation  as  the  property 
of  the  person  holding  the  same.  Construing 
these  statutory  provisions  it  was  held  that 
they  were  not  intended  to  tax  the  land  as 
such,  while  the  ownership  was  in  the  State, 
"because  that  is  forbidden  by  the  constitu- 
tion," but  that  the  provisions  were  fairly  to 
be  understood  as  intending  to  charge  only 
the  interest  of  the  contractor  in  the  land, 
and  that  the  procedure  wa«  against  the  land 
for  the  purpose  only  of  fixing  the  amount 
of  the  assessment.  That  construction  of  the 
statute  was  said  to  be  in  harmony  with  the 
constitutional  provision  exempting  State 
property  from  taxation,  and  the  obligations  of 
the  federal  trust  as  to  the  price  to  be  re- 
ceived for  school  lands,  and  would  accom- 
plish the  purpose  intended  by  the  Legislature. 
(State  v.  Frost,  25  Wash.  134,  64  Pac.  902.) 

In  Nebraska  the  property  of  the  State,  in- 
cluding school  lands,  was  declared  by  statute 
to  be.  exempt  from  taxation,  but  there  does 
not  seem  to  have  been  any  constitutional  pro- 
vision to  that  effect.  It  was  further  provided 
by  the  statute  that  "all  other  property"  (not 
declared  exempt  in  the  preceding  section), 
"real  and  personal,  within  this  State,  is  sub- 
ject to  taxation ;  and  this  section  is  intended 
to  embrace  lands  and  lots  in  towns,  including 
lands  bought  from,  or  donated  by,  the  United 
States,  and  from  this  State,  whether  bought 
on  credit  or  otherwise."  Under  this  provi- 
sion of  the  statute  it  was  held  in  Hagcnbuck 
y.  Reed,  3  Neb.  17,  that  State  school  lands 
in  possession  of  a  purchaser  were  subject  to 
taxation,  although  the  State  retained  the 
legal  title  and  the  purchase  price  had  not 
been  paid.  It  appears  that  the  decision  i^as 
much  questioned  in  that  State,  resulting  in 
the  passage  of  an  act  by  the  Legislature  de- 
claring that  the  school  lands  held  under 
contract  of  sale  from  the  State,  the  title 
being  in  the  State,  were  not  taxable  and  had 
not  been  taxable  for  any  purpose  whatever, 
and  providing  for  refunding  all  taxes  that 
had  been  paid  on  such  land.  That  act  was 
held  to  be  valid  in  Washington  [360]  Coun- 
ty V.  Fletcher,  12  Neb.  356,  11  N.  W.  460, 
542,  855.  And  in  Graff  v.  Ackerman,  38 
Neb.  720,  57  N.  W.  512,  which  has  been  re- 
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ferred  to  as  overruling  the  case  of  Edgington 
V.  Cook,  it  was  said  that  the  force  of  Hagen- 
buck  y.  Reed  as  authority  had  been  greatly 
impaired,  if  it  had  not  been  overruled,  by 
substequent  decisions,  citing  Washington 
Couttty  V.  Fletcher. 

A  provision  in  our  revenue  law  somewhat 
similar  to  the  one  construed  in  the  Nebraska 
case  of  Hagenbuck  v.  Reed,  supra,  was  con- 
sidered by  the  Supreme  Court  of  the  Terri- 
tory in  1875  in  the  case  of  Ivinson  v.  Hance, 
1  Wyo.  270.  Tlie  statute  did  not  then,  and 
does  not  now,  specifically  refer  to  lands 
bought  from  the  State,  in  that  respect  dif- 
fering from  the  Nebraska  statute,  but  imme- 
diately following  the  provision  that  the  sec- 
tion 'is  intended  to  embrace  lands  and  lots 
in  towns,  including  lands  bought  from  the 
United  States,  whether  bought  on  credit  or 
otherwise,"  it  was  provided  that  "buildings 
or  improvements  erected  upon  lands  the  title 
to  which  remains  in  the  United  States,  or 
in  any  incorporated  company*'  shall  be  sub- 
ject to  taxation.  It  was  held  not  only  that 
the  Territory  was  without  power  to  tax  land 
the  title  to  which  is  in  the  United  States, 
butv  referring  to  the  statutory  provision 
aforesaid,  that  the  Legislature  had  taken  the 
same  view  of  the  question.  The  decision 
clearly  construed  the  provision  as  not  au- 
thorizing the  taxation  of  lands  bought  from 
the  United  States  on  credit,  before  the  pur- 
chaser had  become  entitled  to  a  patent.  The 
same  construction  was  placed  upon  a  some- 
what similar  statute  in  Oklahoma.  (Topeka 
Com.  Security  Co.  v.  McPhcrson,  7  Okla.  220, 
54  Pac.  489.) 

There  are  several  decisions  in  Kansas  hold- 
ing State  lands  subject  to  taxation  while  the 
purchase  price  remains  unpaid  and  before 
the  conveyance  of  the  legal  title,  but  in  that 
State  the  constitution  did  not  exempt  from 
taxation  all  the  property  of  the  State,  but 
only  all  property  used  excluswely  for  State 
purposes;  and  it  was  said  that  the  land  held 
under  certificate  of  purchase  was  not  used 
exclusively  for  [361]  State  purposes.  Again, 
in  the  statute  providing  for  the  sale  of  school 
lands  it  was  provided  that  land  purchased  un- 
der the  statute  shall  be  subject  to  taxation  as 
other  lands,  and  in  case  of  nonpayment  of 
the  taxes  the  land  may  be  sold  as  in  other 
cases,  but  that  the  purchaser  at  the  sale  shall 
be  subject  to  all  the  conditions  of  the  bond 
of  the  original  maker,  and  of  the  certificate 
of  purchase.  (Oswalt  v.  Hallowell,  15  Kan. 
154;  Prescott  v.  Beebe,  17  Kan.  320.)  Thus 
the  State  was  protected,  and,  in  effect,  the 
purchaser's  interest  only  was  taxed  though 
assessed  by  describing  the  land. 

The  case  of  Wells  v.  Savannah,  87  Ga.  397, 

13  S.  E.  442,  has  been  often  cited  and  quoted 

from  as  authority  upon  the  proposition  that 

a  vendee  under  a  contract  of  sale  is  liable 
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for  the  taxes,  and  it  has  been  supposed  to 
sustain  a  right  of  taxation  as  to  public  prop- 
erty such  as  is  claimed  in  this  case.  But 
in  that  case  the  contract  granted  the  right 
of  possession  forever^  subject  only  to  the  pay- 
ment of  ground  rent  annually,  and  the  case 
was  decided  upon  the  principle  that  one  who 
owns  the  use  forever,  though  it  be  on  a  con- 
dition subsequent,  is  the  true  owner  for  the 
time  being.  The  question  in  the  case  was 
not  one  of  constitutional  or  statutory  ex- 
emption of  city  property,  but  involved  the 
construction  of  a  contract  provision  for  the 
payment  of  the  taxes  by  the  lessee  or  pur- 
chaser, and  a  certain  ordinance  which  it  was 
claimed  exempted  the  lands  from  taxation 
while  held  by  the  lessee.  (See  Wells  v. 
Savannah,  181  U.  S.  631,  21  S.  Ct.  697,  45 
U.  S.  (L.  ed.)  986.)  The  case  is  not  in 
conflict  with  our  conclusion  in  the  case  at 
bar. 

If  this  land  in  which  the  State  retains  a 
substantial  interest  may  be  sold  for  taxes 
then  it  must  be  for  the  reason  that  it  was 
lawfully  taxed;  and  in  that  event  the  con- 
dition as  to  price  in  the  act  granting  the 
lands  might  indirectly  be  violated.  It  may 
be  that  the  plaintiff  would  have  no  right  to 
object  to  the  assessment  and  tax  upon  that 
ground,  but  certainly  the  plaintiff  may  ob- 
ject to  the  sale  of  the  land  which  [362] 
might  dispose  of  its  interest  in  it,  on  the 
ground  that  the  land  which  was  assessed  and 
valued  as  such  was  illegally  assessed  as  his 
property.  We  think  the  threatened  sale  was 
properly  enjoined  and  the  judgment  will  be 
affirmed. 

Scott,  C.  J.,  and  Beard,  J.,  concur. 


NOTE. 

State   Lands    nnder   Contraet    of 
ohase  as  Subject  to  Taxation* 

Introductory,   129. 
Majority  Rule,  130. 
Minority  Rule,   132. 


Introductory, 

It  is  the  purpose  of  the  present  note  to 
review  the  cases  discussing  the  taxability  of 
state  lands  held  under  a  contract  of  pur- 
chase. The  decisions  involving  the  liability 
to  state  taxation  of  United  States  property 
granted  or  sold  by  the  government,  but  to 
which  the  government  still  holds  the  legal 
title,  are  collected  in  the  note  to  Mint  Real- 
ty Co.  V.  Philadelphia,  11  Ann.  Cas.  388. 

The  liability  to  taxation  of  state  lands 
held  under  a  contract  of  purchase  depends 
very  largely  on  the  constitutional  and  stat- 
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utory  provisions  of  the  various  states.  Some 
of  the  cases  hold  that  lands  so  held  are  not 
subject  to  taxation  on  the  ground  that  the 
property  of  the  state  is  not  taxable.  The 
decisions  to  the  effect  that  property  of  this 
kind  is  taxable  are  based  principally  on  the 
theory  that  where  state  lands  are  held  under 
a  contract  of  purchase  the  beneficial  interest 
in  them  is  no  longer  in  the  state,  but  in  th« 
persons  contracting  to  purchase  them,  al- 
though a  few  of  the  decisions  are  based  on 
statutes  expressly  providing  for  the  taxation 
of  such  lands. 

Majority  Rule. 

In  a  majority  of  the  jurisdictions  -state 
lands,  the  purchase  of  which  has  been  con- 
tracted for,  are  held  to  be  taxable,  on  the 
ground  that  the  beneficial  ownership  of  the 
lands  is  not  in  the  state  but  in  the  purchaser. 

California. — People  v.  Donnelly,  58  Cal. 
144.  See  also  Dorn  v.  Baker,  96  Cal.  206, 
31  Pac.  37. 

Kansas. — Oswalt  v.  Hallowell,  15  Kan. 
154;  Prescott  v.  Beebe,  17  Kan.  320;  Morgan 
V.  Clay  County,  27  Kan.  229;  Russell  County 
V.  Mahoney,  69  Kan.  661,  77  Pac.  692.  See 
also  Larabee  v.  Prather,  51  Kan.  743,  33 
Pac.  608;  Logan  v.  Clark  County,  51  Kan. 
747,  33  Pac.  603. 

Michigan. — Robertson  v.  State  Land  Office 
Com'r,  44  Mich.  274,  6  N.  W.  669. 

Minnesota, — Connon  River  Mfg.  Ass'n  v. 
Rice  County,  32  Minn.  616,  21  N.  W.  738. 

Montana, — Courtney  v.  Missoula  County, 
21  Mont.  601,  55  Pac.  359. 

OA-io.— State  v.  Purcel,  31  Ohio  St.  352. 

Oklahofnc. — Bowls  v.  Oklahoma  City,  24 
Okla.  579,  104  Pac.  902,  24  L.R.A.(X.S.) 
1299. 

Pennsylvania. — Townsen  v.  Wilson,  9  Pa. 
St.  270;'  Green  v.  Watson,  34  Pa.  St.  332. 

Washington. — Washington  Iron- Works  Co. 
V.  King  County,  20  Wash.  150,  64  Pac.  1004; 
Gray's  Harbor  Co.  v.  Chehalis  County,  23 
Wash.  369,  63  Pac.  233.  See  also  State  v. 
Frost,  26  Wash.  134,  64  Pac.  902. 

In  Texas  a  like  rule  obtains  by  virtue  of 
an  express  statute.  Hindes  v.  State,  28  Tex. 
Civ.  App.  531,  67  S.  W.  467;  Taber  v.  State, 
38  Tex.  Civ.  App.  235,  85  S.  W.  835. 

In  Robertson  v.  State  Land  Office  Coni'r, 
44  Mich.  274,  6  N.  W'.  659,  in  discussing  the 
power  of  the  state  to  tax  lands  which  had 
been  sold  and  partly  paid  for  but  not  con- 
veyed, the  court  said:  "In  1853,  when  the 
lands  were  sold  by  the  state,  there  was  no 
provision  of  law  for  the  taxation  of  state 
lands  which  had  been  sold  and  partly  paid 
for  but  not  conveyed.  It  is,  therefore, 
claimed  that  it  was  not  competent  for  the 
state  to  tax  such  lands;  that  the  sale  was 
a  contract  between  the  state  and  the  pur- 


chaser that  the  lands  should  be  conveyed  to 
him  on  the  sole  condition  of  the  purchase 
price  being  paid;  and  that  any  provision  of 
statute  imposing  the  new  condition  that 
taxes  should  be  first  paid,  was  a  provision 
impairing  the  obligation  of  contracts, « and 
therefore  void.  It  is  to  be  observed,  however, 
that  the  certificate  of  sale  by  the  state  con- 
tains no  stipulation  or  promise  that  the  land, 
or  the  interest  of  the  purchaser  therein,  shall 
not  be  taxed.  Neither  does  the  law  under 
which  the  certificate  was  issued  contain  or 
imply  such  a  promise;  it  is  merely  silent  on 
the  subject.  But  the  interest  acquired  by 
the  purchaser  becomes  thereby  a  part  of  the 
individual  property  of  the  purchaser,  and  is 
as  much  subject  to  the  taxing  power  of  the 
state  as  any  other  item  of  individual  prop- 
erty within  its  limits.  No  property  is  be- 
yond the  reach  of  that  power  unless  put  be- 
yond it  designedly  and  by  an  unequivocal 
act  of  the  sovereign  power.  .  .  .  Merely 
refraining  from  the  exercise  of  the  power, 
though  it  may  raise  well-founded  expecta- 
tions that  the  exemption  will  be  permanent, 
is  not  sufficient;  for  this  is  a  mere  favor 
which  mav  be  recalled  at  anv  time  without 
any  violation  of  the  public  faith. 
And  if  the  revenue  law  in  force  at  the  time 
is  not  sufficient  to  reach  the  ease,  it  may  be 
made  so  whenever  the  state  shall  choose. 
The  power  is  undoubted  and  is  ample." 

In  Washington  Iron-Works  Co.  v.  King 
County,  20  Wash.  150,  54  Pac.  1004,  it  was 
said:  '*Tide  lands  held  under  contracts  of 
purchase,  such  as  appellants  have,  are  in  the 
possession,  use,  occupation  and  enjoyment  of 
private  owners.  They  are  no  longer  a  part 
of  the  public  domain  of  the  state,  but  have 
been  segregated  from  it.  In  equity,  appel- 
lants are  the  owners,  possessing  a  real  and 
substantial  interest,  which  they  can  assign, 
transfer  and  dispose  of  as  they  choose;  and 
the  state  cannot  deprive  them  of  this  right. 
The  term  'property,*  as  applied  to  land,  com- 
prehends every  species  of  title,  inchoate  or 
complete.  It  is  sufficient  to  embrace  those 
rights  which  are  executory  as  well  as  those 
which  are  executed.  .  .  .  The  taxing 
power  reaches  everything  within  the  state 
which  can  be  denominated  property.  It  may 
be  made  to  embrace  all  equitable  credits  of 
whatever  description  they  may  be.  Carroll 
v.  Perry,  4  McLean  25.  The  naked  legal 
title  is  in  the  state,  but  for  one  purpose 
only — to  secure  the  unpaid  purchase  price. 
.     .  In  the  case  at  bar,  which  is  a  bill 

in  equity  to  enjoin  the  collection  of  taxes 
properly  levied  upon  the  tide  lands  held  by 
appellanb*,  it  does  not  lie  with  them  to  as- 
sert the  state  may  forfeit  the  lands  for  vio- 
lation of  the  contracts  by  appellants.  Wi» 
may  well  proceed  upon  the  assumption  that 
the  covenants  contained  in  the  contracts  wilt 
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be  in  good  faith  observed,  but,  if  a  possible 
remedy  for  a  violation  of  the  stipulation  to 
pay  taxes  existed  in  the  executive  depart- 
ment of  the  state,  it  would  afford  no  reason 
for  appellant's  failure  to  discharge  the  duty 
to  pay  taxes  properly  assessed  against  them.'' 

So  in  Courtney  v.  Missoula  County,  21 
Mont.  591,  55  Pae.  359,  the  court  said  in 
uisc'ussing  the  taxability  of  lands  which  had 
l>een  sold  but  the  price  of  which  had  not 
been  fully  paid,  there  being  a  constitutional 
provision  exempting  the  property  of  the  state 
from  taxation:  "'Has  the  property  of  the 
state  been  taxed?  We  think  not.  In  a  cer- 
tain and  qualified  sense,  the  land  interme- 
diate the  making  of  the  contract  of  sale  and 
the  payment  of  the  entire  purchase  price  is 
the  property  of  the  state,  for  the  state  re- 
tains the  legal  title  to  secure  the  payment 
of  the  deferred  portions  of  the  purchase 
price;  but  plaintiff,  the  purchaser,  having  en- 
tered into  a  valid  contract  to  pay  the  consid- 
eration agreed  upon  and  to  accept  title  to 
ibe  land,  which  the  state,  on  its  part,  is 
bound  to  convey,  and  having  entered  into 
occupation  and  made  partial  payments,  is 
the  owner  for  the  purpose  of  taxation." 

In  Taylor  v.  Robinson,  72  Tex.  364,  10  S. 
W.  245,  it  appeared  that  the  state  agreed  to 
convey  to  a  contractor  three  million  acres 
of  land  on  the  completion  of  the  state  capitol 
by  him  in  accordance  with  the  contract.  Sev- 
eral stipulations  in  the  contract,  relating  to 
the  style  of  the  building  and  the  time  of 
i-ompletion,  subsequently  were  altered  and  in 
consideration  thereof  the  lands  were  leased 
to  the  contractor  until  such  time  as  he  had 
earned  them  by  the  performance  of  the  con- 
tract. It  was  declared  that  the  lands  were 
not  taxable  while  held  under  the  lease  as 
lands  ''held  imder  a  contract  for  the  purchase 
thereof  belonging  to  the  state."  Compare 
Taylor  ▼.  Robinson,  34  Fed.  678. 

Where  lands  are  granted  by  the  federal 
government  to  a  state  in  trust  for  the  pur- 
pose of  securing  designated  improvements, 
and  the  state  in  fulfilling  the  trust  agrees 
to  convey  them  to  an  individual  on  the  con- 
!:truction  by  him  of  the  improvements,  the 
equitable  title  passes  to  him  on  the  per- 
lormanee  of  the  contract  on  his  part,  and  the 
lands  are  thereafter  taxable  irrespective  of 
whether  a  patent  to  the  lands  has  been 
granted  by  the  state.  Mariner  v.  Oconto 
Land  Co.  142  Wis.  531,  126  N.  W.  34.  See 
al?'»  Missouri  River,  etc.  R.  Co.  v.  Morris,  13 
Kfen.  302;  Wisconsin  Cent.  R.  Co.  v.  Price 
County,  64  Wis.  579,  26  X.  W.  93,  reversed 
on  other  grounds  133  U.  S.  496,  10  S.  Ct.  341, 
33  U.  S.  (L.  ed.)  687.  Compare  Sioux  City, 
etc.  R-  Co.  v.  Osceola  County,  50  la.  177. 

In  State  v.  Winona,  etc.  R.  Co.  21  Minn. 
472,  it  appeared  that  a  railroad  company 
agreed  to  convey  lands  which  it  was  entitled 


to  receive  from  the  state  to  a  contractor 
who  had  constructed  and  equipped  part  of 
the  railroad  and  advanced  large  suras  of 
money.  After  the  making  of  the  contract 
the  lands  were  conveyed  by  the  state  to  the 
company,  but  they  were  not  conveyed  by  it 
in  pursuance  of  the  contract  but  were  held 
and  conveyed  in  parcels  to  purchasers  pro- 
cured by  the  contractor.  The  statute  grant- 
ing the  lands  to  the  railroad  company  pro- 
vided for  their  exemption  from  taxation  until 
they  were  sold  and  conveyed  by  the  railroad 
company.  It  was  held  that  as  the  entire 
consideration  for  the  lands  had  been  paid  at 
the  time  of  the  contract  the  equitable  title 
passed  to  the  contractors  and  the  land  was- 
thereafter  taxable.  To  the  same  effect  see 
St.  Paul,  etc.  R.  Co.  v.  McDonald,  34  Minn, 
182,  25  N.  W.  57;  Winona,  etc.  Land  Co.  v. 
Minnesota,  169  U.  S.  526,  16  S,  Ct.  83,  40 
U.  S.  (L.  ed.)  247.  The  court  in  State  v. 
Winona,  etc.  R.  Co.  supra,  said:  "When  the 
company  has  sold  the  lands,  and  realized  the 
proceeds,  and  retains  no  lien  upon  nor  actual 
interest  in  the  lands,  even  though  it  retains 
the  naked  legal  title  only  as  trustee  for  the 
purchaser,  it  is  a  matter  of  indifference  to  its 
interests,  and  to  its  ability  to  operate  the 
road,  that  the  lands  are  taxed.  If  taxes  are 
assessed,  it  need  not  pay  them.  If  the  lands 
are  sold  for  the  taxes,  it  loses  nothing.  In  the 
ease  before  us,  if  the  exemption  still  continues, 
it  continues  not  for  the  benefit,  in  any  way, 
of  the  company,  but  solely  and  exclusively 
for  the  benefit  of  Barney  and  associates.  If 
the  exemption  is  preserved  by  the  company 
retaining  the  naked  legal  title,  as  trustee  for 
the  purchasers,  then  it  may,  in  effect,  sell 
or  transfer  to  another  what  was  intended  for 
its  exclusive  benefit,  and  not  for  the  benefit 
of  its  purchasers.  No  such  result  could  ever 
have  been  intended  in  the  Act  of  1857.  We, 
therefore,  conclude  that  the  lands  were  sold 
and  conveyed,  within  the  meaning  of  sec.  4 
of  that  act,  by  the  contract  with  Barney  and 
his  associates,  and  that  they  are  subject  to 
taxation." 

But  a  contract  for  the  purchase  of  state 
or  county  lands  does  not  subject  them  to 
taxation  as  the  property  of  the  purchaser 
until  they  have  been  designated.  Des  Moines 
Nav.  etc.  Co.  v.  Polk  County,  10  la.  1;  Iowa 
R.  Land  Co.  v.  Story  County,  36  la.  48; 
Moore  v.  Morledge,  42  la.  26;  Hart  v.  Del- 
phey,  157  la.  316,  136  N.  W.  702.  See 
also  Smith  v.  State,  4  Tex.  297;  Upshur  v. 
Pace,  15  Tex.  531;  Pitts  v.  Booth,  15  Tex. 
453;  Abney  v.  State,  20  Tex.  Civ.  App.  101, 
47  S.  W.  1043. 

In  Indiana  lands  sold  by  the  state  but  the 
title  to  which  has  not  passed  by  a  grant  or 
conveyance  are  taxable  in  the  same  manner 
as  if  actually  conveyed.  1  G.  &  H.  70,  sec. 
10;  Willey  v.  Koons,  49  Ind.  272.     See  also 
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Hanna  v.  Allen  County,  8  Blackf.  352.  In 
Willey  V.  Koons,  supra,  in  construing  a  stat- 
ute ( 1  G.  &  H.  70,  §  6 )  exempting  from  taxa- 
tion all  lands  granted  for  the  use  of  common 
schools  so  long  as  they  remain  unsold,  it  was 
held  that  lands  belonging  to  the  congres- 
sional township  fund,  which  were  required 
by  statute  to  be  sold  by  county  officers,  were 
exempted  from  taxation  until  they  were  ac- 
tually conveyed.  To  the  same  eflfect  see  Hen- 
derson V.  State,  53  Ind.  60. 


NEW  BIVEB,  HOLSTON  AND  WEST- 
ERN RAILROAD  COMPANT 

V. 

HONAKER  ET  AI- 

Virginia  Supreme  Court  of  Appeals — Septem- 
ber 11,  1916. 

119  Va.  641;  89  S.  E.  960. 


Minority  Rule. 

In  several  jurisdictions  it  is  held  that  a 
constitutional  or  statutory  exemption  of 
state  property  from  taxation  exempts  state 
lands  held  under  a  contract  of  purchase. 
Corcoran  v.  Boston,  185  Mass.  325,  70  N.  E. 
197;  Corcoran  v.  Boston,  193  Mass.  586,  79 
N.  E.  829;  State  v.  Tucker,  38  Neb.  56,  56 
N.  W.  718.  And  see  the  reported  case.  See 
also  Washington  County  v.  Fletcher,  12  Xeb. 
366,  11  N.  W.  460,  542,  855;  Graff  v.  Acker- 
man,  38  Neb.  720,  57  N.  VV.  512;  Sexton 
V.  Coahoma  County,  86  Miss.  380,  38  So. 
636.  Compare  Hagenbuck  v.  Reed,  3  Neb. 
17.  In  Corcoran  v.  Boston,  supra,  the  court 
in  construing  a  statute  exempting  from  taxa- 
tion property  of  the  commonwealth,  except 
real  estate  of  which  the  commonwealth  is  in 
possession  under  a  mortgage  for  condition 
broken,  held  that  lands  belonging  to  the  com- 
monwealth which  were  held  by  a  vendee  un- 
der a  bond  for  title  were  exempt  from  taxa- 
tion. 

But  where  the  price  of  lands  purchased 
from  the  state  has  been  fully  paid,  the  land 
is  thereafter  taxable,  although  the  legal  title 
still  remains  in  the  state.  Belcher  v.  Harr, 
94  Ark.  221,  126  S.  W.  714;  Mundee  v. 
Freeman,  23  Fla.  529,  3  So.  153.  See  also 
Witt  V.  Armstrong  (Ark.)  6  S.  W.  226; 
Fisher  v.  State,  16  111.  394.  And  see  also 
the  reported  case. 

And  it  seems  that  the  interest  of  one  hold- 
ing state  lands  under  a  contract  of  purchase 
may  be  taxed.  State  v.  Tucker,  38  Neb.  66, 
56  N.  W.  718.    And  see  the  reported  case. 

Where  a  statute  authorizing  the  sale  of 
state  lands  exempts  them  from  taxation 
while  the  legal  title  is  in  the  state,  a  subse- 
quent statute  which  subjects  them  to  taxa- 
tion is  invalid  in  so  far  as  it  affects  persons 
holding  lands  under  contracts  of  purchase 
made  before  its  passage.  Colorado  Farm, 
etc.  Stock  Co.  v.  Beerbohm,  43  Colo.  464,  96 
Pac.  443. 


Emineiit     Domalii  —  Etttertatu  memt     of 
Commissioiiera   by   Party  — EiFoot   on 


In  a  proceeding  to  condemn  land  for  a 
railroad  right  of  way  where  the  commission- 
ers to  assess  damages,  were  entertained  by 
one  of  the  successful  parties  during  their  in- 
vestigation their  award  will  be  set  aside, 
without  regard  to  any  actual  influence  on 
their  award. 

JndKBtoiit  of  Condemnation  —  EiFoot  of 
Appeal  from  Jndsnient  —  Entry 
Pending  Appeal* 

In  a  proceeding  to  condemn  a  railroad  right 
of  way,  where  the  company  had  proceeded 
in  conformity  with  the  statute  (Acts  1902-04, 
c.  608;  Code  1904,  §  llOof,  subsecs.  4-13), 
as  far  as  jurisdictional  matters  were  involved, 
the  judgment  confirming  the  commissioners' 
assessment  of  damages,  pending  a  writ  of 
error  and  before  the  judgment  was  reviewed 
and  reversed  by  the  court  of  appeals,  was 
not  void,  but  was  voidable  only,  so  that  the 
entry  after  payment  of  damages  is  an  entry 
as  of  legal  right,  and  not  an  entry  by  a 
trespasser. 

Pleading  in  Eminent  Domain  Proceed- 
ins  —  Sufficiency  to  Give  Jurisdiction. 

The  defendant's  plea,  putting  in  issue  the 
allegation  of  the  petition  that  the  company 
was  desirous  of  acquiring  the  fee-simple  estate 
in  and  the  title  to  the  strip  sought  to  be 
condemned,  vests  the  court  with  power  to 
hear  the  evidence  and  decide  such  issue; 
"jurisdiction"  being  the  power  to  hear  and 
determine  a  cause. 

Compensation  —  Improvements  Made 
by  Condemnor. 

It  is  not  error  to  refuse  to  make  the  peti- 
tioner on  a  second  condemnation  proceeding 
pay  the  added  value  of  the  land  due  to  the  im- 
provements placed  thereon  by  it  after  a  judg- 
ment confirming  the  commissioners'  award 
of  damages,  and  after  its  payment  of  damages 
and  entry,  and  before  that  judgment  had  been 
reviewed  and  reversed  on  writ  of  error. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  judgment  confirming  the  com- 
missioners' award,  and  under  which  the  rail- 
road paid  damages,  entered  and  made  im- 
provements, was  not  void,  but  voidable  merely 
pending  a  writ  of  error  and  reversal,  the  ac- 
tion of  the  court  below  in  refusing  to.  on 
the  filing  of  a  second  condemnation  proceed- 
ing, make  the  railroad  pay  the  addod  value 
of  the  land  due  to  the  improvements  does  not 
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deprive  the  owners  of  their  property  without 
due  process  of  law,  in  violation  of  Const.  U. 
S.  art.  14,  §  1. 

[See  note  at  end  of  this  case.] 

Elrror  to  Circuit  Court,  Bland  county. 

Action  by  New  River,  Holston  and  Western 
Railroad  Company,  plaintiff,  against  J.  D. 
Honaker  et  al.,  defendants.  Judgment  for 
defendants.  Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.    Reversed. 

White,  Penn  d  Penny  Jackson  d  Henson 
and  WiUiams  d  Farrier  for  plaintiff  in  error. 

Williama  d  Williams,  T.  J.  Muncy  and  J, 
Powell  Royall  for  defendants  in  error. 

[642]  SiHS,  J. — This  is  an  appeal  from  a 
judgment  of  the  Circuit  Court  of  Bland  coun- 
ty, entered  October  20,  1915,  in  a  condemna- 
tion proceeding  pending  in  said  court  wherein 
the  appellant  was  plaintiff  and  the  appellees 
were  defendants. 

This  case  is  the  sequel  of  Honaker  v.  New 
River,  etc.  R.  Co.  reported  in  116  Va.  662, 
82  S.  E.  727.  As  appears  from  such  report, 
the  plaintiff  attempted  to  condemn  the  same 
land  which  is  involved  in  the  proceedings  in 
the  case  at  bar  by  condemnation  proceed- 
ings under  the  statute  law  of  Virginia,  all 
the  requisites  required  by  statute  preceding 
the  petition  for  appointment  of  commission- 
ers were  complied  with  and  the  statutory  re- 
quirements with  respect  to  the  petition  were 
set  out  in  the  original  petition,  including  (as 
appears  from  such  original  petition)  the  al- 
legation ''that  petitioner  is  desirous  of  ac- 
quiring the  fee  simple  estate  in,  and  title  to, 
the  hereinafter  described  parcel  of  land,"  etc., 
and  [643]  seeking  the  condemnation  of  pre- 
cisely the  same  right  of  way  as  is  involved 
in  the  case  at  bar;  the  same  parties  were 
before  the  court  in  that  proceeding  as  in  the 
case  at  bar;  a  plea  was  filed  by  defendants 
denying  all  the  allegations  of  the  petition 
and  proof  was  taken;  judgment  of  the  court 
below  was  entered  in  such  original  proceedings 
in  favor  of  the  plaintiff  condemning  the 
strip  of  land  in  question;  the  plaintiff  paid 
into  court  the  sum  of  $900,  the  amount  of 
damages  fixed  by  commissioners  and  con- 
firmed by  the  court  below. 

On  writ  of  error  to  said  judgment,  this 
court  reversed  the  judgment  of  the  court 
below  on  the  ground  that  the  proof  did  not 
support  the  allegations  of  the  petition,  ''that 
petitioner  was  desirous  of  acquiring  .  .  . 
the  said  parcel  of  land,"  in  this,  that  it  did 
Dot  show  that  the  plaintiff  railroad  company 
had,  as  a  matter  of  fact  by  action  of  its 
board  of  directors,  by  resolution  of  such 
board,  authorized  any  extension  of  its  line, 


or.  that  the  action  of  the  agents  of  such  com- 
pany had  been  ratified  by  the  board  of  di- 
rectors as  a  board.  The  court  held  that  such 
authorization  or  ratification  was  an  act  of 
.the  plaintiff  which  it  must  perform  before 
it  had  the  right  to  exercise  the  power  of 
eminent  domain  in  obtaining  property  for 
such  extension,  and  the  court  was,  therefore, 
of  opinion  that  it  was  not  shown  upon  the 
trial  that  the  railroad  company  had  the  right 
to  condemn  the  lands  of  the  defendants  when 
the  said  original  proceedings  were  instituted, 
and  this  court  dismissed  the  original  petition 
by  order  entered  September  7,  1914. 

Pending  said  former  proceedings  in  this 
court,  no  supersedeas  being  allowed  by  stat- 
ute in  such  cases,  the  plaintiff  proceeded  with 
the  construction  of  its  railroad  upon  said 
condemned  strip  of  land,  and  before  the  or- 
der of  this  court  dismissing  the  case  was 
entered,  [644]  placed  upon  such  strip  of  land 
its   roadbed,  track  and  other  improvements. 

On  September  29,  1914,  promptly  after  the 
decision  of  this  court  was  certified  to  the 
court  below,  said  plaintiff  again  filed  its 
petition  in  the  latter  court  against  the  same 
defendants  for  the  purpose  of  condemning 
the  same  land,  again  setting  out  all  the 
requisites  required  by  statute,  asking  that 
a  fee  simple  interest  therein  be  condemned, 
as  asked  in  the  original  petition,  but  alleging 
the  situation  and  circumstances  under  which 
it  placed  said  improvements  on  such  land, 
taking  the  position  that  by  reason  thereof  it 
would  not  be  proper  for  the  commissioners 
who  might  thereafter  be  appointed,  in  ascer- 
taining just  compensation  to  the  owners  of 
said  land,  to  take  into  consideration  the  value 
of  said  improvements. 

After  sundry  proceedings  in  the  court  be- 
low not  drawn  in  question  by  the  assignments 
of  error  on  the  present  appeal,  on  January 
6,  1915,  five  commissioners,  to  wit,  Blanken- 
ship,  Songer,  Barnard,  Miller  and  Wohlford, 
were  appointed  by  the  court  below  to  ascer- 
tain the  compensation  to  which  defendants 
were  entitled  for  the  land  sought  to  be  taken, 
and  the  damages  to  the  residue  of  the  tract. 
The  commissioners  went  upon  the  land,  heard 
evidence  and  made  their  report,  fixing  $300 
as  compensation  for  the  land  sought  to  be 
taken,  $1,000  for  the  damages  to  the  residue 
of  the  tract,  and  $4,000  as  damages  to  and 
for  the  water  power  of  defendants  on  the 
residue  of  the  tract  partly  taken,  making 
a  total  of  $5,300,  and  in  obedience  to  in- 
structions of  the  court  below  $15,263.15  was 
reported  ab  the  value  of  the  improvements, 
consisting  of  railroad  roadbed,  track,  etc., 
placed  by  the  plaintiff  on  said  land  as  afore- 
said, as  of  September  29,  1914.  All  five 
of  the  commissioners  acted  up  to  the  point 
of  [646]  making  their  report,  but  only  three 
of  them,  namely,  Wohlford,  Blankenship  and 
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Miller,  signed  or  concurred  in  the  report. 
The  other  two  commissioners  did  not  agree 
to  the  award  and  declined  to  sign  the  report, 
because  they  thought  the  damages  thereby 
allowed  were  excessive. 

On  the  subject  of  the  commissioners  being 
treated,  fed  and  entertained  by  one  of  the  de- 
fendants, J.  D.  Honaker,  covered  by  one  of 
the  assignments  of  error  to  be  considered, 
the  testimony  was  as  follows: 

Commissioner  Blankenship  testified  as  fol- 
lows : 

Q.  Mr.  Blankenship,  you  were  one  of  the 
commissioners  in  this  case,  I  believe? 

A.  Yes,  sir. 

Q.  How  far  do  you  live  from  where  this 
land  is  situated? 

A.  I  live  near  Mechanicsburg. 

Q.  How  far  is  that? 

A.  1  couldn't  tell  you  the  exact  distance. 

Q.  I  don't  mean  the  exact  distance,  but 
about  ? 

A.  Some  twenty  miles,  I  reckon. 

Q.  Do  you  recall  what  date  it  was  that  this 
commission  proceeded  to  act,  I  mean  w^heu 
you  heard  the  evidence? 

A.  The  16th  of  last  March  or  about  tliat 
time. 

Q.  What  time  did  you  go  over  there? 

A.  We  went  over  there  on  the  15th. 

Q.  And  you  acted  on  the  16th? 

A.  Yes,  sir;  the  16th,  17th  and  maybe  the 
18th. 

Q.  With  whom  did  you  spend  the  night, 
the  night  of  the  15th? 

A.  We  spent  the  night  of  the  15th  at  Mr. 
Honaker's. 

Q.  Mr.  J.  D.  Honaker*8? 

A.  Yes,  sir,  and  I  will  tell  you  how  come 
us  to  be  there  if  you  want  to  know. 

[646]  Q.  All  right;  go  ahead. 

A.  It  was  not  our  intention  to  put  up 
with  either  of  the  Honakers  when  we  left 
home,  we  expected  to  put  up  at  Mr.  Tuggle*s, 
as  he  had  been  keeping  a  boarding  house  and 
we  went  in  a  hack,  the  five  of  us,  and  we 
got  opposite  his  house,  and  I  went  to  see  Mr. 
Tuggle  to  see  if  he  could  keep  us,  and  while 
I  was  talking  to  his  wife  he  came  right  in, 
he  and  Jock  Honaker,  they  had  been  on  the 
mountain  and  Mr.  Tuggle  and  Mr.  Honaker 
had  been  on  the  mountain  looking  up  some 
lines  as  well  as  I  remember,  and  he  said  he 
could  not  well  take  care  of  us  people,  that 
the  railroad  company  liad  spoken  to  him  for 
board  for  some  of  the  lawyers  and  some  of 
the  witnesses,  and  he  said  if  you  cannot  do 
any  better  why  I  will  try  to  do  tlie  best  I 
can  for  you,  and  Mr.  Honaker  said,  Jock 
Honaker  said,  come  on  down  here  and  I  will 
find  you  somewhere  to  stay,  and  we  wore 
glad  enough  to  get  somewhere  to  stay.  We 
had  driven  from  Mechanicsburg  and  it  was 
cold  and  we  followed  him,  there  was  nowhere 


else  for  us  to  go,  but  we  did  not  intend  pat- 
ting up  at  Mr.  Honaker's  at  all,  but  that  is 
how  we  come  to  go  to  Mr.  Honaker's. 

Q.  How  long  were  the  proceedings  going 
on? 

A.  We  were  there  I  believe  they  released 
us  Friday  about  eleven  o'clock  as  well  as  I 
remember. 

Q.  Where  did  you  dine  or  take  your  din- 
ners during  that  time? 

A.  We  ate  dinner  the  next  day  at  Mr. 
Honaker's  and  then  young  Jim  Honaker  said 
you  fellows  had  better  go  down  with  us,  I 
expect,  because  they  are  all  crowded  here 
right  smart  with  company,  and  that  suited 
us  very  well,  and  I  think  we  went  down  there 
every  night,  and  perhaps  we  eat  dinner  one 
day  at  Mr.  Tuggle's,  but  the  balance  of  the 
tim^  we  ate  dinner  at  Mr.  J.  D.  Honaker's 
because  it  was  about  the  only  [647]  place 
that  was  prepared  for  us  and  about  the  only 
place  that  could  take  care  of  us  right  close 
there.  If  we  could  have  stayed  at  Mr.  Tug- 
gle's we  would  have  stayed  there  all  the  time, 
but  as  he  told  us  what  he  did  we  never  tried 
any  more  there  for  board. 

Q.  And  you  never  tried  to  stay  anywhere 
else  except  at  Mr.  Honaker's  after  you  spoke 
to  Mr.  Tuggle? 

A.  No,  sir;  because  there  wasn't  many 
places  there  handy  that  the  commission  could 
stay. 

By  Judge  Jackson:  I  want  to  state  right 
here  because  I  think  it  is  perfectly  proper, 
that  we  talked  about  the  commissioners  stay- 
ing at  Mr.  Jim  Honaker's  and  we  agreed  that 
it  would  be  all  right  for  them  to  stay  down 
there. 

Witness:  I  believe  that  report  came  to  us 
as  well  as  I  remember,  that  it  was  satis- 
factory for  us  to  go  to  Mr.  Jim  Honaker's, 
I  think  that  report  did  come  to  us. 

By  Judge   Hanson: 

Q.  Mr.  Jim  Honaker  is  not  one  of  the  de- 
fendants here? 

A.  No,  sir. 

Q.  Who  was  at  Mr.  J.  D.  Honaker's  that 
night  that  you  all  spent  there  the  first  night? 

A.  There  was  two  engineers  there,  one  from 
Radford,  and  I  think  one  was  Professor  Begg, 
and  I  believe  another  one  was  named  Baird. 
I  never  did  meet  him  before  or  since  but  I 
heard  his  name  as  he  was  introduced  to  us. 

Q.  Was  Mr.  Hill  there,  one  of  the  witnesses 
from  Bluefield? 

A.  I  wouldn't  be  positive  that  he  was  or 
not. 

Q.  Was  Mr.  Page  there? 

A.  I  wouldn't  say  that  he  wag. 

Q.  Will  you  say  he  was  not? 

[648]  A.  I  wouldn't  say  that  he  was  or 
wasn't. 

Q.  There  was  several  other  gentlemen  be- 
sides those  two? 
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A,  I  do  not  have  any  recollection  of  any- 
body except  the  two  engineers,  I  do  not  have 
any  recollection  of  any  others  now. 

Q.  But  Professor  Begg  and  Mr.  Baird  were 
there  ? 

A.  Yes,  sir;  they  were  there,  I  am  sure. 
Commissioner    Wohlford    testified    as    fol- 
lows: 

By  Judge  Henson: 

Q.  Mr.  Wohlford,  I  just  don't  know,  but 
I  am  asking  for  information.  Did  Mr.  Hon- 
aker  or  any  member  of  his  family  let  you  have 
any  whiskey  while  you  were  there  on  that 
trip? 

A.  He  did  when  we  went  to  leave,  as  we 
left. 

Q.  He  let  you  have  it  7 
A.  Yes,  sir. 

Q.  Who  let  you  have  it? 
A.  Mr.  J.  D.  Honaker. 
Q.  How  much? 
A.  A  quart  of  whiskey. 
Q.  How  long  after  that  before  you  made 
your  report? 

A.  I  guess  it  was  a  week. 
By  Judge  Williams: 

Q.  Do  you  recollect  how  he  came  to  give 
it  to  you?     Didn't  you  ask  him  for  it? 

A.  Yea,  sir;  it  was  very  cold  and  I  asked 
Mr.  Honaker  for  it. 

Q.  And  he  gave  it  to  you? 
A.  Yes,  sir. 

Commissioner  Miller   testified  as   follows: 
Q.  Did  anybody  down  there  have  any  whis- 
key before  you  got  through  or  anything  of 
that  sort,  or  after  you  got  through? 
[649]  A.  Which? 

Q.  Did  any  of  the  commissioners  have  any? 
A.  No,  sir. 

Q.  None  that  you  saw? 
A.  I  don't  exactly  understand  your  ques- 
tion. 

Q.  Did  any  of  the  commissioners  while  they 
were  down  there  before  they  came  back  home 
have  any  whiskey,  any  of  them  ? 
A.  While  they  were  down  there? 
Q.  Or  before  or  when  they  came  back? 
A.  It  might  have  been  possible. 
Q.  It  is  not  any  crime  but  I  just  want  to 
know  the  facts. 
A.  I  understand  you. 
Q.  Do  you  know  where  they  got  it? 
A.  No,  sir;  I  do  not. 
Q.  That  is  all. 

By  Judge  Williams:  We  desire  to  make 
the  same  motion  and  without  waiving  our 
exceptions  we  proceed  to  cross-examine  the 
witness. 

Cross-Kxamination. 
By  Judge  Williams: 

Q.  You    did   not   see   anybody   drink    any 
whiskey  there  yourself,  did  you? 
A.  No,  sir. 
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Q.  Nobody  was  drunk  there  that  you  saw? 

A.  No,  sir. 

Q.  How  old  are  you? 

A.  44. 

Q.  You  own  and  operate  a  farmT 

A.  Yes,  sir. 

Q.  And  you  have  handled  cattle  and  were 
raised  on  a  farm  and  raised  in  Bland  county? 

A.  Yes,  sir. 

[650]  Q.  And  you  have  known  Rocky  Gap 
and  the  county  of  Bland  all  your  life? 

A.  Yes,  sir. 

Q.  You  went  there  and  exercised  your  best 
and  honest  judgment  as  an  ordinary  business 
man  and  fixed  upon  that  property  what  you 
thought  was  the  fair  present  value  of  it, 
didn't  you? 

A.  Yes,  sir. 

By  Judge  Henson: 

Q.  W^ho  had  the  whiskey? 

A.  I  don't  deal  in  whiskey. 

Q.  You  don't  know  where  it  came  from? 

A.  No,  sir;  I  don't  know  where  it  came 
from. 

Q.  Who   had   it? 

A.  Who  had  the  whiskey? 

Q.  Who  did  you  see  use  it  or  have  it? 

A.  Mr.  Wohlford  had  some  whiskey  with 
him. 

Q.  Anybody  else? 

A.  None  that  I  saw. 

By  Mr.  Royall: 

Q.  The  fact  that  Mr.  Wohlford  had  some 
whiskey  there,  did  it  influence  you  in  any  way 
in  arriving  at  your  conclusions  in  this  mat- 
ter, as  to  making  a  very  careful  view  of  the 
premises  and  hearing  the  testimony  of  the 
witnesses  ? 

A.  No,  sir;  it  did  not  influence  me. 

Q.  You  were  not  influenced  by  that  what- 
ever? 

A.  No,  sir. 

Neither  Jock  Honaker,  the  son  of  J.  D. 
Honaker,  nor  the  latter,  gave  any  testimony 
on  this  subject. 

The  points  covered  by  the  assignments  of 
error,  by  counsel  for  plaintiff  and  defendants, 
were  properly  saved  in  the  court  below. 

In  the  view  we  take  of  this  case,  only  one 
assignment  of  error  of  the  appellant  need 
be  considered;  [651]  and,  as  the  questions 
raised  by  the  assignments  of  cross-error  by 
appellant  will  necessarily  arise  and  have  to 
be  passed  upon  by  the  court  below  in  subse- 
.quent  proceedings,  we  shall  consider  also 
the  questions  arising  on  such  assignment  of 
cross-error. 

The  assignment  of  error  by  appellant  which 
we  shall  consider  is  as  follows: 

(1)  **That  the  court  erred  in  not  reject- 
ing the  report  of  commissioners  and  appoint- 
ing new  commissioners  to  ascertain  the  dam- 
ages, because  the  commissioners  were  treated, 
fed  and  entertained  by  one  of  the  successful 
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parties  during  the  proceas  of  their  investiga- 
tion." 

The  assignment  of  cross-error  by  appellees 
under  Rule  VIII,  111  Va.  VI  of  this  court, 
which  we  shall  consider  is  as  follows: 

(1)  '*The  court  erred  in  refusing  to  give 
to  the  said  Honaker  and  Kroll,  the  land  own- 
ers, judgment  against  the  railroad  company 
for  the  full  amount  found  by  the  commission- 
ers to  be  the  value  of  the  property  on  the 
day  the  condenmation  proceedings  were  in- 
stituted. In  other  words,  the  testimony  shows 
that  on  the  day  the  condemnation  proceedings 
were  instituted  there  was  on  said  land  a 
railroad  structure,  consisting  of  roadbed, 
rails  cross-ties  and  other  fixtures,  which  go 
to  make  a  complete  railroad  track ;  that  all  of 
these  fixtures  were  permanent  in  their  char- 
acter and  constituted  a  part  of  the  freehold; 
and  the  value  of  these  fixtures  was  ascertained 
and  fixed  by  the  commissioners  acting  under 
the  court's  instructions,  to  be  the  sum  of 
$15,265.51,  and  which  added  to  the  amount 
allowed  the  land  owners  by  the  commissicm- 
ers'  report  makes  up  the  aggregate  sum  of 
$20,556.51,  for  which  the  circuit  court  should 
have  rendered  judgment  in  favor  of  the  land 
owners.  Tlie  land  owners  moved  [652]  the 
court  to  enter  judgment  for  this  amount. 
The  court  refused  to  do  so,  and  the  said 
Honaker  and  Kroll  excepted,  and  now  under 
Rule  VIII  of  the  court,  assign  this  action  of 
the  court  as  error  apparent  from  the  facts  of 
said  judgment  and  record." 

2.  **The  judgment  of  the  court  below  in 
refusing  to  award  to  the  land  owners,  Hon- 
aker and  Kroll,  and  in  refusing  to  require  the 
said  railroad  company  to  pay  said  Honaker 
and  Kroll  the  said  sum  of  $15,263.51  with 
proper  interest,  as  fixed  in  the  commission- 
ers' report  tts  the  value  of  the  said  improve- 
ments and  fixtures  on  said  land^  was  clearly 
erroneous  and  has  the  direct  effect  of  depriv- 
ing the  said  Honaker  and  Kroll  of  their  prop- 
erty in  said  lands  and  fixtures  to  the  extent 
of  the  said  value  thereon,  without  due  process 
of  law,  and  is  a  direct  violation  of  article 
14,  section  1,  of  the  Constitution  of  the 
United  States." 

Upon  these  assignments  of  error  the  follow- 
ing questions  arise  in  this  case  for  the  con- 
sideration of  this  court: 

1.  Did  the  court  below  err  in  not  setting 
aside  the  commissioners'  report  because  the 
commissioners  were  "treated,  fed  and  enter- 
tained by  one  of  the  successful  parties  during 
the  progress  of  their  investigation?" 

2.  Did  the  court  below  err  in  refusing  to 
make  the  railroad  company  pay  the  added 
value  of  the  land  due  to  the  improvements 
placed  thereon  by  the  railroad  company  after 
the  judgment  of  confirmation  of  the  court 
below  of  the  damages  assessed  by  the  com- 
missioners   in    the   original    proceeding   and 


before  that  judgment  was  reversed  by  this 
court  on  appeal? 

3.  Did  the  action  of  the  court  below  in 
refusing  to  make  the  railroad  company  pay 
the  said  added  value  of  the  land  deprive  the 
defendants  to  that  extent  of  their  property 
without  due  process  of  law  in  violation  [653] 
of  article  14,  section  1,  of  the  Constitution 
of  the  United  States? 

We  will  consider  these  questions  in  the 
order  stated. 

1.  Did  the  court  below  err  in  not  setting 
aside  the  commissioners'  report  because  the 
commissioners  were  '^treated,  fed  and  en- 
tertained by  one  of  the  successful  par- 
ties, during  the  progress  of  their  investi- 
gation?" 

At  the  outset  it  should  be  said  that  it  is 
argued  by  their  respective  counsel  that  neither 
plaintiff  nor  defendants  were  satisfied  with 
the  damages  allowed  by  the  report  of  the 
commissioners  under  consideration.  The  ap- 
pellant was  dissatisfied  because  the  damages 
allowed  greatly  exceeded  those  allowed  by 
the  commissioners  in  the  original  proceeding, 
and  allowed  damages  to  and  for  water  power 
said  to  be  partly  taken,  for  which  no  damages 
were  allowed  by  the  former  commissioners' 
report.  The  appellees  were  dissatisfied  be- 
cause a  much  greater  amount  than  $4,000 
was  not  allowed  in  respect  to  the  water  pow- 
er. However,  the  appellees  do  not  complain 
in  this  court  by  assigning  any  cross-error 
with  respect  to  such  allowance.  But  in  the 
view  we  take  of  this  question  it  is  not  neces- 
sary to  determine  which  side  in  the  case  at 
bar  was  the  "successful  party."  If  the  rule 
being  considered  is  applicable  because  of 
other  considerations,  the  interest  of  the  de- 
fendant, J.  D.  Honaker,  in  the  case  was  suf- 
ficient to  make  it  necessary  to  apply  it. 

It  seems  to  be  conceded  in  argument  that 
the  same  rule  with  respect  to  setting  aside 
the  verdict  of  a  jury  because  of  their  being 
"treated,  fed  and  entertained"  by  parties  to 
the  suit  apply  equally  to  the  setting  aside 
of  the  report  of  commissioners  appointed  by 
a  court  to  assess  damages  in  a  condemnation 
proceeding,  and  we  think  such  should  be  the 
rule.  The  reasons  of  public  policy  apply 
with  the  same  force  to  both.  The  [654]  au- 
thorities on  this  subject  are  very  large  in 
number  and  are  collated  in  Scott  v.  Tubbs, 
43  Colo.  221,  95  Pac.  540,  19  i..R.A.  ( N.S. ) 
733,  and  note;  Garvin  v.  Harrell,  27  Okla. 
373,  113  Pac.  186,  35  L.R.A.(N.S.)  862; 
Ann.  Cas.  1912B  744;  Sandstrom  v.  Oregon- 
Washington  R.  etc.  Co.  69  Ore.  194,  136  Pac. 
878,  49  L.R.A.(X.S.)  889;  2  TJiompson  on 
Trials,  sees.  2526,  2560.  and  notes  43,  2565; 
26  Cyc.  802,  and  note  23. 

The  cases  in  Virginia  have  been  few  on  this 
subject,  we  are  gratified  to  say.  Lest  they 
may  be  increased  in  number  we  are  not  dis- 
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posed  to  lower  the  standard  of  judicial  re- 
quirement on  the  subject. 

The  almost  uniform  holding  of  the  decisions 
of  all  the  States  and  in  England  is  that  a 
verdict  rendered  by  a  jury,  any  of  whose 
members  has  been  treated  by  one  having  an 
interest  in  the  ease,  his  agent  or  attorney, 
must  be  set  aside,  and  in  nearly  alt  cases 
the  rule  is  applied  without  regard  to  its 
actual  influence  on  the  verdict.  The  reason 
for  the  rule  being  one  of  public  policy,  re- 
quiring jurors  to  be  kept  out  of  such  a  posi- 
tion that  their  verdict  may  be  the  subject  of 
suspicion  of  being  influenced  by  any  party  to 
the  litigation,  whether  such  influence  wa^  in 
fact  sought  to  be  exerted  or  not,  or  in  fact 
existed. 

The  cases  of  Thompson  v.  Com.  8  Grat. 
(Va.)  637,  and  State  v.  Greer,  22  W.  Va. 
827,  cited  by  counsel  for  defendants  were 
not  cases  where  any  party  to  the  case  was 
connected  with  the  alleged  improper  conduct 
of  the  jury,  and  hence  they  are  not  in  point. 

We  feel  that  the  maintenance  of  public 
confidence  in  the  integrity  of  reports  of  com- 
missioners, acting  under  the  statute  and  by 
appointment  of  court  in  the  assessment  of 
damages  in  condemnation  proceedings,  who 
are  in  truth  in  effect  performing  the  duties 
of  a  jury  in  [655]  an  ad  quod  damnum  pro- 
ceeding, is  of  such  transcendent  importance 
that  the  same  rule  applicable  to  juries  should 
be  applied;  and  that  such  reports  should  be 
kept  free  from  the  suspicion  that  the  com- 
missioners may  have  been  influenced  by  any 
party  to  the  proceeding,  whether  plaintiff 
or  defendant,  by  furnishing  the  commission- 
ers, or  any  of  them  who  make  such  reports, 
with  lodging  or  food  or  liquor,  whether  such 
influence  was  sought  to  be  exercised  or  not, 
or  in  fact  existed. 

The  next  inquiry  is — 

2.  Did  the  court  below  err  in  refusing  to 
make  the  railroad  company  pay  the  added 
value  of  the  land  due  to  improvements  placed 
thereon  by  the  railroad  company  after  the 
judgment  of  confirmation  of  the  court  below 
for  the  damages  assessed  by  the  commission- 
ers in  the  original  proceeding  and  before  the 
judgment  was  reviewed  by  this  court  on  ap- 
peal? 

Counsel  for  defendants  in  their  brief,  in 
citing  Minor  on  Real  Property,  sec.  24  et  seq., 
Devlin  on  Deeds,  sec.  1211  et  seq.  and  Kerr 
on  Real  Property,  sec.  136,  rely  upon  the 
strict  rules  of  the  common  law  with  respect 
to  fixtures,  that  a  structure  placed  upon 
land  by  a  trespasser  becomes  a  part  of  the 
realtv  and  cannot  be  removed. 

2  Lewis  on  Eminent  Domain  (2nd  ed.)  sec. 
507,  in  discussing  this  common  law  rule  as 
to  fixtures  says:  **The  proceeding  to  ascer- 
tain a  just  compensation  to  be  paid  for 
property  taken  for  public  use  is  not  a  com- 
mon  law  proceeding.     The  principles  to  be 
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applied  are  broad  and  liberal,  and  such  as 
are  just  to  both  parties.  It  is  a  just  com- 
pensation, no  more,  no  less,  which  the  Con- 
stitution requires  to  be  paid.  In  determin- 
ing what  is  just,  the  courts  are  not  hampered 
by  any  hard  and  fast  rules  of  the  common 
law.  As  we  have  already  [656]  shown,  just 
compensation  to  the  owner  is  an  indemnity 
for  the  loss  he  sustains,  irrespective  of  the 
general  advantages  and  disadvantages  which 
effect  the  community  at  large.  Indemnity, 
in  the  case  supposed,  does  not  include  the 
value  of  works  prematurely  placed  upon  prop- 
erty. The  owner  has  not  lost  the  value  of 
such  works,  but  if  their  value  is  given  to 
him,  it  is  so  much  in  excess  of  his  loss,  which 
is  something  never  contemplated  by  the  Con- 
stitution." 

Buchanan,  J.,  in  Norfolk,  etc.  R.  Co.  v. 
Consolidated  Turnpike  Co.  Ill  Va.  141,  68 
S.  £.  346,  Ann.  Cas.  1912A  239,  after  quoting 
and  commenting  upon  this  quotation  from 
Lewis  on  Eminent  Domain,  it  is  true,  says: 
"In  quoting  what  Lewis  said  we  do  not  wish 
to  be  understood  as  approving  his  statement, 
so  far  as  it  applies  to  entries  upon  land 
without  authority  express  or  implied.  As 
was  said  by  the  Court  of  Appeals  of  New 
York  in  the  case  last  cited  above"  St.  Johns- 
ville  v.  Smith,  184  N.  Y.  341,  77  N.  E.  617, 
5  L.R.A.(N.S.)  922,  Ann.  Cas.  379,  382-384, 
"where  the  entry  was  without  authority,  so 
far  as  actual  intent  is  concerned,  a  personal 
trespasser  who  annexes  a  structure  to  anoth- 
er's freehold  does  not  mean  that  it  shall 
become  the  property  of  the  land  owner  any 
more  than  does  a  trespassing  railway  com- 
pany, or  municipality,  which  does  the  same 
thing  in  contemplation  of  acquiring  the  land 
at  some  future  time  by  the  exercise  of  the 
right  of  eminent  domain.  The  law  affixes 
the  consequences  to  the  act,  and  not  to  the 
intent.  It  says  to  those  who  invc^e  the  pow- 
er of  eminent  domain,  as  well  as  to  all  others, 
"if  you  invade  land  without  legal  right  and 
place  structures  thereon,  those  structures  be- 
long to  the  land  owner."  There  is  no  more 
hardship  in  applying  the  rule  to  the  one 
class  of  cases  than  to  the  other.  In  both 
cases  the  application  tends  [657]  to  prevent 
a  wrong.  Its  operation  in  this  State  has 
been  and  doubtless  will  continue  to  be  most 
salutary  in  constraining  those  municipal  and 
other  corporations  which  the  State  has  au- 
thorized to  exercise  the  right  of  eminent  do- 
main, not  to  assume  the  possession  of  land 
in  advance  of  any  right  so  to  do,  and  thus 
practically  nullify,  during  the  period  of  the 
wrongful  possession,  the  provision  of  the  Con- 
stitution which  guarantees  the  citizen  against 
being  deprived  of  his  property  for  public  use 
without   just   compensation." 

In  Norfolk,  etc.  R.  Co.  v.  Consolidated 
Turnpike  Co.  supra,  the  railroad  company 
entered  under  a  deed,  making  its  entry  law- 
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ful,  and  this  court,  in  the  last-named  case, 
speaking  through  Buchanan,  J.,  at  page  142 
of  111  Va.  on  page  350  of  68  S.  E.  Ann. 
Cas.  1912A  239,  said:  "We  are  of  opinion 
that  where  a  corporation,  clothed  with  the 
power  of  eminent  domain,  lawfully  enters 
into  possession  of  land  for  its  purposes  and 
places  improvements  thereon,  and  afterwards 
institutes  condemnation  proceedings  to  ciure 
a  defective  title,  or  to  extinguish  the  lien  of 
a  deed  of  trust,  it  is  not  proper  in  ascertain- 
ing 'just  compensation'  for  such  land  to  take 
into  consideration  the  value  of  such  improve- 
ment." 

In  the  case  at  har  the  railway  company 
entered  under  the  judgment  of  the  lower 
court  and  constructed  the  improvements  in 
question,  pending  a  writ  of  error,  without 
a  supersedeas  being  in  force.  The  question 
we  have  to  determine,  therefore,  is  whether 
such  entry  was  "lawful." 

This  is  not  a  case  ol  a  mere  naked  tres- 
passer, entering  "without  any  authority  ex- 
press or  implied,"  assuming  ''the  possession 
of  the  land  in  advance  of  any  right  go  to  do 
:  .  .  in  contemplation  of  acquiring  the  land 
at  some  luture  time  by  the  exercise  of  the 
right  of  eminent  domain."  The  entry  was 
made  only  after  [658]  proceedings  were  in- 
stituted and  prosecuted  in  court,  in  conform- 
ity with  the  statute  in  so  far  as  all  juris- 
dictional allegations  required  by  the  statute 
are  concerned,  to  a  judgment  of  the  court 
below  in  favor  of  the  entry,  after  which  the 
entry  was  with  "legal  right"  if  this  judgment 
of  the  court  could  give  it. 

In  truth  the  inquiry  under  consideration  is 
reduced  to  this:  Did  the  judgment  in  ques- 
tion give  this  "legal  right"  pending  the  writ 
of  error  therefrom? 

It  is  practically  conceded  in  argument  that 
if  this  judgment  was  not  void  but  merely 
voidable,  it  did  give  this  "legal  right." 

That  the  judgment  in  the  case  at  bar  was 
not  void  but  voidable  merely,  is  apparent 
from  the  mere  reading  of  the  statute  on  the 
subject  contained  in  sections  4  to  13,  inclu- 
sive, of  the  act  concerning  the  exercise  of 
the  power  of  eminent  domain.  Acts  1902-3-4, 
p.  497  (Pollard's  Code,  1904,  sec.  1105-f,  sub- 
sec.  4  to  13). 

In  the  case  at  bar  all  the  requirements  of 
said  sections  4  to  9,  inclusive,  were  complied 
with,  the  damages  thus  ascertained  were  paid 
by  the  railway  company  in  accordance  with 
said  section  9,  and  thereupon,  by  the  express 
provisions  of  the  statute,  "the  title  to  the 
part  of  the  land  .  .  .  for  which  such 
compensation  is"  (was)  "allowed  shall" 
(was)  "be  absolutely  vested  in  the  company 
in  fee  simple  .  .  .  .  "  Then  follows  in  sec- 
tion 10  provisions  for  the  appointment  of 
other  commissioners  under  certain  circum- 
stances and  for  proceedings  anew;  and  then 
section  11  provides,  "whether  any  such  new 


appointment  be  made  or  not,  the  company^ 
on  paying  into  court  the  sum  ascertained  by 
the  previous  report,  may,  notwithstanding 
the  pending  proceedings,  enter  into  and  con- 
struct its  work  upon  or  through  the  part  of 
the  land  described  in  previous  report.  And 
no  order  shall  [^59]  be  made  nor  any  injunc- 
tion awarded  by  any  court  or  judge  to  stay 
the  proceedings  of  the  company  in  due  prose- 
cution of  its  work,  unless  it  be  manifest  that 
it,  its  officers,  agents  or  servants,  are  tran- 
scending their  authority  and  that  the  inter- 
position of  the  court  is  necessary  to  prevent 
injury  that  cannot  be  adequately  compensated 
in  damages." 

Such  being  the  validity,  force  and  effect 
given  by  the  statute  to  the  judgment  of  the 
court  below  and  the  payment  of  damages  ac- 
cordingly, we  cannot  consider  it  a  void  judg- 
ment, or  that  a  railway  company  entering 
thereunder  was  without  "legal  right"  or 
"lawful  authority"  to  enter.  It  seems  to  us 
that  the  "l^al  right"  and  "lawful  authority" 
to  enter  was  as  great  as  if  the  entry  had  been 
made  under  deed.  The  conclusion  that  the 
judgment  in  question  was  not  void  but  void- 
able only  is  strengthened  by  an  examination 
of    the    authorities. 

The  court  below  had  jurisdiction  of  the 
subject  matter  by  section  2  of  the  act  last 
above  cited.  All  proper  parties  were  before 
the  court  below.  The  acts  of  the  railway 
company  required  by  the  statute  prior  to  its 
application  to  the  court  below  for  its  action 
were  done,  or  alleged  in  the  petition  to  have 
been  done.  The  plea  of  the  defendants  deny- 
ing the  allegations  of  the  petition  put  the 
truth  of  its  allegations  of  fact  in  issue.  The 
particular  fact  thus  put  in  issue  was  wheth- 
er the  railway  company  "was  desirous  of 
acquiring  the  fee  simple  estate  in  and  title 
to  the"  strip  or  parcel  of  land  sought  to  be 
condemned.  The  court  below  was  thuA  vest- 
ed with  ttie  power  to  hear  the  evidence  upon 
and  decide  this  issue.  It  had  jurisdiction  to 
thus  hear  and  determine. 

"Tlie  power  to  hear  and  determine  a  cause 
is  jurisdiction."  Lemmon  v.  Herbert,  92  Va. 
653,  24  S.  £.  249. 

[660]  "A  judgment  regularly  given,  al- 
though it  may  be  erroneous,  is  nevertheless 
the  act  of  the  court,  and  any  one  who  pro- 
ceeds to  enforce  it  may  avail  himself  of 
its  protection  until  its  reversal.  Whatever 
contrarieties  there  may  be  in  the  adjudged 
cases  in  other  respects,  all  the  authorities 
agree  where  a  judgment  is  merely  erroneous, 
it  will  afford  complete  protection  to  all  per- 
sons who  proceed  to  enforce  it,  and  who  act 
in  reliance  on  the  adjudication."  Thompson 
V.  Reasoner,  122  Ind.  454,  24  N.  E,  223,  7 
L.R.A.  495. 

"The  railroad  track  was  constructed  by 
the  railroad  company  while  in  possession  of 
the  land  of  the  defendant,  in  pursuance  of 
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pending  proceedings  for  its  condemnation,  and 
its  possession  was  therefore  lawful,  though 
the  proceedings  were  dismissed  upon  appeal 
after  the  construction  of  the  track."  Cali- 
fornia Pac.  R.  Co.  V.  Armstrong,  46  Cal.  85. 

"These  cases  proceeded  upon  the  principle 
that  what  was  lawful  when  done  does  not 
become  unlawful  by  reason  of  subsequent  acts. 
The  chancellor,  in  entering  the  judgment  in 
the  case  referred  to,  did  not  act  as  the  agent 
of  cither  of  the  parties.  The  judgment  was 
the  act  of  the  law;  neither  party  could  con- 
trol the  court  and  neither  was  responsible 
for  the  action.  The  law  constituted  a  tribu- 
nal to  determine  the  rights  of  the  parties. 
That  determination  proceeded  from  a  power, 
above  them,  and  was  in  no  sense  their  act. 
A  litigant  in  this  court  does  not  procure  the 
judgment  entered  in  any  such  sense  as  to 
render  him  responsible  for  the  consequence 
of  the  judgment,  or  its  reversal  by  the  United 
States  Supreme  Court.  We  have  been  referred 
to  no  case,  and  can  find  none,  where  an  action 
for  damages  has  been  sustained  upon  the 
reversal  of  a  judgment  for  acts  done  pursuant 
to  it,  as  for  a  tort."  Bridges  v.  McAHster, 
[661]  106  Ky.  791,  51  S.  W.  603,  45  L.R.A. 
800,  90  Am.  St.  Rep.  267. 

In  Fischer  v.  Bassett,  9  Leigh  (Va.)  119, 
33  Am.  Dec.  227,  the  court,  through  Tucker, 
P.,  delivering  the  opinion  of  the  court,  says: 
''The  county  court  is  a  court  of  record  and 
its  judgments  or  sentences  cannot  be  ques- 
tioned collaterally  in  other  actions  provided 
it  has  jurisdiction  of  the  cause,  and  this  is 
to  be  understood  as  having  reference  to  ju- 
risdiction over  the  subject-matter;  for  though 
it  may  be  that  the  facts  do  not  give  jurisdic- 
tion over  the  particular  case,  yet,  if  the 
jurisdiction  extends  over  that  class  of  cases, 
the  judgment  cannot  be  questioned  for  then 
the  question  of  jurisdiction  enters  into  and 
becomes  an  essential  part  of  the  judgment  of 
the  court." 

The  Virginia  case  of  Lemmon  v.  Herbert, 
supra,  has  a  very  decided  bearing  on  the 
question  under  discussion.  In  that  case  it 
was  claimed  that  tlie  bill  set  forth  no  ground 
of  equitable  jurisdiction,  but  was  merely  a 
declaration  of  ejectment  in  disguise,  and  the 
decree  void.  In  answer  to  this  contention 
the  court  said;  ''Conceding,  however,  for  the 
sake  of  argument,  that  the  complainant  had 
a  complete  remedy  at  law,  and  that  the  bill 
alleged  no  sufficient  ground  for  the  jurisdic- 
tion of  a  court  of  equity,  still  the  decree  would 
not  be  void  and  liable  to  collateral  attack. 
It  was  a  regular  bill  in  chancery,  and  the  case 
was  proceeded  in,  without  objection,  in  ac- 
cordance with  the  pleadings  and  practice  of 
a  court  of  equity  to  a  final  decree.  The  bill 
was  filed  in,  and  the  decree  made  by,  a 
court  of  general  jurisdiction  over  the  subject 
matter    of    equitable    rights,    interests    and 


CO.  V.  HONAKER.  139 

remedies.  'The  power  to  hear  and  determine 
a  cause  is  jurisdiction.'  The  court  here  had 
the  power  to  decide  whether  the  case  made 
by  the  bill  was  within  the  jurisdiction  of 
a  court  of  equity ;  [662]  and,  having  proceed- 
ed in  the  case  to  a  final  decree,  must  of  neces- 
sity have  determined  that  question  in  favor 
of  its  jurisdiction.  It  may  have  erred  in 
its  decision,  but  such  error  would  not  avoid 
its  decree.  The  decree  would  merely  be 
erroneous,  but  conclusive  until  reversed  or 
vacated.  This  court  could  not  determine 
whether  the  case  was  one  of  equitable  juris- 
diction or  not  without  an  inquiry  into  the 
facts,  and  where  inquiry  is  necessary  the 
decree,  however  erroneous,  is  not  void.  Fish- 
er v.  Bassett,  9  Leigh  (Va.)  119,  131,  33 
Am.  Dec.  227;  Cox  v.  Thomas,  9  Grat.  323, 
328;  Gibson  v.  Beckham,  16  Grat.  (Va.)  321, 
326;  and  Cardoza  v.  Epps,  decided  at  the 
last  term  (Va.)  23  S.  E.  296." 

The  court  in  the  course  of  its  opinion 
cites  Goodman  v.  Minter,  64  Ala.  410,  38 
Am.  Rep.  13,  in  which  the  Alabama  court 
said:  "Where  a  court  of  superior  or  of 
general  jurisdiction  is  presented  with  a  case 
of  such  character  that,  before  rendering  a 
final  decree  or  judgment,  it  must  determine 
whether  it  has  jurisdiction  to  pass  such  judg- 
ment, or  decree,  as  is  invoked,  and  it  is 
passed,  collaterally  the  jurisdiction  cannot  be 
assailed  nor  the  validity  of  the  judgment  or 
decree  be  drawn  in  question.  The  court  has 
power  to  hear  and  determine,  and  the  case 
is  coram  judioe."  And  further  on  he  says: 
"It  (the  decree)  may  be  erroneous  and  it 
may  be  that,  on  demurrer  or  motion  to  dis- 
miss for  want  of  equity,  the  chancellor  should 
have  dismissed  the  bill.  These  were  ques- 
tions he  had  jurisdiction  to  decide,  and  if  he 
erred  tiie  law  points  the  mode  of  correct- 
ing the  error.  Until  the  decree  is  reversed, 
it  is  binding  and  conclusive,  if  the  case,  as 
presented  by  the  bill,  was  of  such  a  character 
that  the  court  was  bound  to  hear  and  de- 
termine whether  it  had  jurisdiction  to  grant 
relief." 

[663]  "The  Supreme  Court  of  the  District 
had  jurisdiction  over  the  subject-matter,  the 
rea.  It  had  jurisdiction  over  the  parties.  It 
was,  according  to  the  course  of  equity  pro- 
ceeding, called  upon  to  examine  the  will  and 
the  statute  gave  the  powder  to  make  the  sale 
in  certain  circumstances.  If,  then,  jurisdic- 
tion consists  in  the  power  to  hear  and  de- 
termine, as  has  so  many  times  been  said, 
and  the  court  errs  in  holding  that  a  case 
has  been  made  either  under  its  inherent  pow- 
er or  its  statutory  authority,  can  it  be  said 
that  it  has  usurped  jurisdiction  and  that  its 
decrees  are  absolute  nullities?  To  this  we 
cannot  consent.  If  the  court  was  one  of 
general,  and  not  special,  jurisdiction — if,  un- 
der its  inherent  power,  supplemented  hy  stat- 
utory enlargement,  it  had  jurisdiction  under 
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any  circumstances  to  sell  the  real  estate  of 
minors  for  reinvestment — it  had  jurisdiction 
to  examine  and  determine  whether  the  par- 
ticular application  was  within  or  beyond  its 
authority.  To  do  this  was  jurisdiction.  If 
it  errs,  its  judgment  is  reversible  by  proper 
appellate  procedures.  But  its  judgment,  until 
it  be  corrected,  is  a  judgment,  and  cannot 
be  regarded  as  a  nullity."  U.  S.  v.  Morse, 
218  U.  S.  493,  31  S.  Ct.  37,  54  U.  S.  (L.  ed.) 
1123,  21  Ann.  Oas.  782. 

In  the  case  of  Chesapeake,  etc.  R.  Co.  v. 
Washington,  etc.  R.  Co.  99  Va.  715,  40  S. 
E.  20,  it  was  held  that:  "As  one  railroad 
company  may,  under  some  circumstances,  con- 
denm  the  land  of  another  for  its  purposes, 
the  right  to  so  condemn  is  determined  by 
the  adjudication  in  the  condemnation  pro- 
ceeding, and  such  determination  cannot  be 
collaterally  attacked.  The  judgment  in  the 
condemnation  proceeding  concludes  all  ques- 
tions that  could  have  been  therein  raised  or 
determined."  On  page  722  of  99  Va.  on  page 
22  of  [664]  40  S.  E.  the  court  said:  ''It 
is  not  denied  that  under  some  circumstances, 
unless  expressly  prohibited,  one  railroad  com- 
pany may  condemn  the  land  of  another  for 
its  purpose,  but  it  is  denied  that  such  cir- 
cumstances existed  in  this  case.  It  may  be 
that  this  is  true,  but  that  was  one  of  the 
questions  involved  in  the  condemnation  pro- 
ceedings." 

The  court  further  said  in  the  above  case 
on  page  724:  "That  while  the  proceedings 
in  the  county  court  may  have  been  erroneous, 
it  was  not  void.  Not  being  void,  the  pro- 
priety or  validity  of  its  judgment  can  no 
more  be  impeached  in  a  collateral  proceed- 
ing than  can  the  judgment  of  any  other  court 
of  general  jurisdiction  having  jurisdiction 
over  the  subject  matter  and  the  parties.  The 
condemnation  proceedings  are  therefore  con- 
clusive upon  the  parties,  however  erroneous 
they  may  be,  until  set  aside  or  reversed  in 
the  manner  provided  by  law." 

'*Tlie  prevailing  doctrine  is  that  the  re- 
versal of  the  judgment  which  is  merely  er- 
roneous as  distinguishable  from  one  that  is 
irregular,  or  void,  merely  creates  a  right 
ex  aequo  et  bono  to  have  restored  what  has 
been  lost,  and  that  it  does  not  relate  back 
so  as  to  render  wrongful  acts  done  under  the 
judgment  which  were  justified  at  the  time." 
Bridges   v.   McAlister,  supra. 

See  also  Porter  v.  Small,  62  Ore.  574,  120 
Pac.  393,  124  Pac.  649,  40  L.R.A.(N.S.)  1197, 
Ann.  Cas.   1914C  536. 

Counsel  for  defendants  cite  and  rely  upon 
the  following  authorities  in  support  of  their 
position  that  the  judgment  in  question  was 
void,  and  that  the  railway  company,  in  the 
case  at  bar,  was  a  trespasser  and  hence 
without  "lawful  authority"  or  ''legal  right" 
to  enter:     Graham  v.  Connorsville,  etc.  Junc- 


tion R.  Co.  36  Ind.  463,  10  Am.  [665]  Rep. 
56;  Meriam  v.  Brown,  128  Mass.  391,  38 
Cyc.  1036;  Ibid.  1042,  No.  70;  Pinney  v. 
Winsted,  83  Conn.  411,  76  Atl.  994,  20  Ann. 
Cas.  923;  Virginia,  etc.  R.  Co.  v.  Nickels, 
116  Va.  796,  82  S.  E.  693;  Cleland  v.  Clark. 
123  Mich.  179,  81  N.  W.  1086,  81  Am.  St. 
Rep.  161-186  et  seq;  Norfolk,  etc.  R.  Co.  v. 
Consolidated  Turnpike  Co.  supra;  Wingfield 
V.  Neall,  60  W.  Va.  106,  54  S.  E.  47,  10  L.R.A. 
(N.S.)  443,  116  Am.  St.  Rep.  882,  9  Ann. 
Cas.  987 ;  In  re  Egan,  24  S.  D.  301,  123  N. 
W.  478-488,  notes  to  96  Am.  St.  Rep.  128- 
132.  None  of  these  authorities  cover  the  case 
of  a  railway  company  entering  under  a  judg- 
ment of  a  court. 

The  case  of  Graham  v.  Connersville,  etc. 
Junction  R.  Co.  supra,  was  an  Indiana  case. 
So  far  as  appears  from  the  report  of  it,  the 
railway  company  entered  and  placed  the  im- 
provements on  the  land  in  question  before  it 
undertook  any  condemnation  proceedings  un- 
der the  statute  or  it  otherwise  acquired  any 
right  of  entry,  and  the  railway  company  was 
held  to  be  a  trespasser  without  color  of  right. 

In  Meriam  v.  Brown,  supra,  the  railway 
company  became  bankrupt  after  it  put  the 
improvements  on  the  land.  It  does  not  ap- 
pear to  have  ever  undertaken  any  condemna- 
tion proceedings  under  the  statute  or  other- 
wise to  have  acquired  any  right  of  entry. 
A  purchaser  of  the  railway  tracks,  etc.,  at 
the  bankrupt  sale  brought  suit  for  the  pos- 
session of  such  property,  and  it  was  held 
that  the  railway  company  being  a  mere  tres- 
passer without  right  of  entry,  neither  it  nor 
one  claiming  under  it  had  the  right  to  enter 
on  the  land  and  remove  such  property.  36 
Cyc.  1036  and  83  Conn.  411,  76  Atl.  994. 
refer  to  and  report  cases  of  mere  naked  tres- 
passers without  color  of  rights.  38  Cyc.  1042, 
No.  70,  is  not  in  point. 

[666]  In  Virginia,  etc.  R.  Co.  v.  Nickels, 
supra,  Buchanan,  J.,  said,  in  delivering  the 
opinion  of  the  court:  "It  does  appear  that 
the  railway  company  took  possession  of  the 
land  before  it  instituted  this  proceeding. 
Whether  it  entered  *by  force'  or  as  a  mere 
trespasser  with  or  without  an  intention  to 
condemn,  or  entered  with  the  consent  of  the 
defendants,  does  not  appear.  The  general 
rule  is  that  where  one  invades  another's  land 
without  legal  right  and  places  structures 
thereon,  the  structures  belong  to  the  land 
owner.  If  a  railway  company  claims  that 
its  entry  was  made  under  circumstances  which 
exempt  it  from  the  operation  of  this  rule,  it 
would  seem  clear  that  the  burden  would  be 
upon  it  to  show  it.  Prima  facie,  a  trespassing 
railroad  company  occupies  no  higher  position 
than  any  other  class  of  trespassers." 

In  regard  to  the  question  under  considera- 
tion, therefore,  this  court  has  taken  no  posi- 
tion further  than  that  the  rule  invoked  by 
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defendants   will   be  applied   in   the   ease  of 

a  naked  trespasser  who  invades  another's  land 

without    legal    right    and    places    structures 

thereon — ^which,  as  we  have  said,  is  not  the 

case  at  bar. 

Cleland  v.  Clark,  supra,  was  a  case  of  a 
naked  trespasser  without  color  of  right. 

9  Ann.  Cas.  supra,  contains  a  discussion 
of  the  rights  of  a  pendente  lite  purchaser,  but 
there  is  nothing  therein  in  contravention  of 
the  position  that  the  entry  of  the  railway 
company  in  the  case  at  bar  was  authorized 
by  the  judgment  in  question  if  that  judg- 
ment was  not  void  but  voidable  merely.  The 
same  is  true  of  In  re  Egan,  supra,  when  read 
in  connection  with  what  is  said  in  note  at 
p.  132  of  96  Am.  St.  Rep.:  "An  erroneous 
judgment  is  the  act  of  the  court  until  vacated 
upon  appeal.  .  .  .  All  persons  may  treat 
it  as  valid,  [667]  unless  we  may  except  from 
this  rule  the  parties  to  the  suit  .  .  .  and 
even  they  are  affected  by  its  reversal  no  fur- 
ther than  by  being  liable  to  make  restitution 
of  the  property  in  their  hands  acquired  under 
such  judgment.  But  the  distinction  between 
a  void  and  an  erroneous  judgment  should  be 
kept  in  view,  for  if  a  judgment  is  void  no 
rights  can  be  based  upon  it.    .    .    .  " 

Counsel  for  defendants  cite  the  case  of 
Chesapeake,  etc.  R.  Co.  v.  Deepwater  R.  Co. 
57  W.  Va.  641,  60  S.  E.  890,  as  a  case  directly 
in  point  on  their  position  that  the  railway 
company  in  the  case  at  bar  acted  at  its 
peril.  That  c|ise,  however,  did  not  involve 
the  rights  of  a  railway  company  as  against 
the  land  owner  where  the  company  entered 
and  made  improvements  under  condemnation 
proceedings  subsequently  held  to  be  defective, 
but  was  a  case  between  two  railway  com- 
panies as  to  priority  of  rights;  and  the  court 
intimated  that  in  the  former  case  the  railway 
company  might  rely  upon  the  bona  fides  of 
its  entry  under  prior  condemnation  proceed- 
ings where  it  took  subsequent  proceedings  to 
cure  defects  in  the  first  proceedings;  so  that 
we  do  not  consider  that  this  case  sustains 
the  position  of  counsel  for  defendants,  bu« 
that  its  reasoning  is  to  the  contrary. 

The  case  of  Williamson  v.  Jones,  43  W.  Va. 
592,  27  8.  £.  411,  38  L.R.A.  694,  64  Am. 
St.  Rep.  891,  cited  by  counsel  for  defendants 
to  sustain  their  position  that  a  mistake  of 
law  will  not  avail  a  party  who  puts  improve- 
ments on  another's  land,  does  so  hold,  in 
construing  the  statute  of  West  Virginia  con- 
tained in  chapter  9  of  the  Code  of  West  Vir- 
ginia on  the  subject  of  allowances  for  im- 
provements, although  it  qualifies  the  rule  to 
some  extent  in  that  particular  case;  but  we 
do  not  consider  that  the  well  known  rule  that 
no  one  [668]  is  excused  for  a  mistake  of  law 
has  any  modifying  bearing  on  the  rule  appli- 
cable to  the  case  at  bar,  namely,  that  a  judg- 
ment of  a  court  having  jurisdiction  of  the 
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subject  matter  and  of  the  parties  on  an 
issue  of  fact  therein  made  by  the  pleadings 
is  a  voidable  and  not  a  void  judgment — from 
which  flow  the  consequences  above  discussed. 

We  come  now  to  the  consideration  of  the 
third  and  last  question  for  our  consideration, 
namely : 

3.  Did  the  action  of  the  court  below  in  re- 
fusing to  make  the  railroad  company  pay 
the  said  added  value  of  the  land  deprive  the 
defendants  to  that  extent  of  their  property 
without  due  process  of  law,  in  violation  of 
article  14,  section  1,  of  the  Constitution  of 
the  United  States? 

This  question  resolves  itself  into  the  ques- 
tion of  whether  the  court  below  had  jurisdic- 
tion so  that  its  judgment  was  not  void  but 
voidable  merely,  which  we  have  considered 
and  decided  as  above  noted;  hence,  any  fur* 
ther  discussion  of  it  is  deemed  unnecessary. 
We  are,  therefore,  d  opinion  that  the  action 
of  the  court  below  under  consideration  did 
not  deprive  the  defendants  of  their  property 
without  due  process  of  law  in  violation  of 
article  14,  section  1,  of  the  Constitution  of 
the  United  States. 

The  court  is,  therefore,  of  opinion  that 
the  court  below  did  not  err  in  refusing  to 
give  to  the  defendants  judgment  against  the 
railroad  company  for  the  value  of  the  road- 
bed, rails,  cross-ties  and  other  fixtures  which 
were  placed  by  it  on  the  land  sought  to  be 
condemned  in  this  case;  that  such  judgment 
of  the  court  in  such  refusal  did  not  deprive 
the  defendants  of  such  property  without  due 
process  of  law  in  violation  of  article  14,  sec- 
tion 1,  of  the  Constitution  of  the  United 
[669]  States;  but  that  such  court  did  err  in 
not  rejecting  the  report  of  the  commissioners 
and  appointing  new  commissioners  to  ascer- 
tain the  damages,  because  the  commissioners 
were  ''treated,  fed  and  entertained"  and  one 
of  them  was  given  a  bottle  of  liquor  by  one 
of  the  parties  having  an  interest  in  this  case 
For  this  error  the  said  judgment  must  be 
reversed,  and  this  case  will  be  remanded  to 
the  said  court  for  further  proceedings  therein 
not  in  conflict  with  this  opinion. 

Reversed. 


iroTE. 

Rifflit  to  Compensation  in  Condemna- 
tion Prooeedinffs  for  ImproToments 
Placed  on  Land  by  Condemnor  iritli 
Anthoritj  or  Color  Thereof. 

The  earlier  cases  discussing  the  right  of 
a  landowner  to  recover  in  eminent  domain 
proceedings  for  improvements  which  have  been 
placed  on  the  land  by  the  condemnor  with 
authority  or  color  thereof  are  reviewed  in 
the  note  to  Norfolk,  etc.  R.  Co.  v.  Consolidated 
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Turnpike   Co.    Ann.    Gas.    1912A   239.     The 
present  note  collates  the  recent  cases. 

Where  a  corporation  enters  on  property  in 
good  faith  and  with  actual  or  implied  au- 
thority and  places  improvements  thereon,  the 
owner  of  the  land  is  not,  in  condemnation 
proceedings  subsequently  begun,  entitled  to 
have  the  value  of  those  improvements  taken 
into  account  in  determining  the  amount  of 
compensation  to  be  paid  him.  Consolidated 
Turnpike  Co.  v.  Norfolk,  etc.  R.  Co.  228 
U.  S.  596,  33  S.  Ct.  605,  67  U.  S.  (L.  ed.) 
982,  affirming  111  Va.  131,  Ann.  Cas.  1912A 
239,  68  S.  E.  346;  Bear  Gulch  Placer  Min. 
Co.  V.  Walsh,  198  Fed.  351;  Kansas  City 
Southern  R.  Co.  v.  Second  St.  Imp.  Co.  256 
Mo.  386,  166  S.  W.  296.  See  also  New 
Orleans  R.  etc.  Co.  v.  Lavergne,  138  La.  949, 
70  So.  921.    And  see  the  reported  case. 

"Where  property  is  taken  and  improved 
for  public  use  before  condemnation  and  com- 
pensation made,  not  in  wilful  trespass,  or 
improper  motive,  or  defiance  of  the  owner's 
right  of  property,  but  in  good  faith,  relying 
on  negotiations  or  condemnation  proceedings 
then  pending,  the  rule  of  damages  is  the 
same  as  in  cases  of  condemnation  and  com- 
pensation made  before  taking,  and  the  im- 
provements so  made  are  not  to  be  taken  into 
consideration."  Bear  Gulch  Placer  Min.  Co. 
V.  Walsh,  supra. 

In  Consolidated  Turnpike  Co.  v.  Norfolk, 
etc.  R.  Co.  supra,  applying  the  law  of  Vir- 
ginia, the  court  said:  "The  rule  of  the  com- 
mon law,  to  which  the  plaintiffs  in  error 
refer,  that  fixtures  annexed  to  realty  become 
a  part  thereof  and  subject  to  existing  liens 
thereon,  is  one  subject  to  many  exceptions. 
One  of  these  is  that  applied  by  the  Virginia 
court,  namely,  that  when  a  corporation  pos- 
sessing the  right  of  eminent  domain  enters 
upon  lands  necessary  for  its  public  purposes, 
under  the  deed  of  a  mortgagor  in  possession, 
and  places  permanent  improvements  thereon 
in  good  faith,  it  may  later  condemn  the  inter- 
est and  title  of  the  mortgagee  without  being 
required  to  pay  more  than  the  value  of  the 
land  without  the  improvements  placed  there- 
on with  intent  to  acquire  the  entire  title." 

In  Kansas  City  Southern  R.  Co.  v.  Second 
St.  Imp.  Co.  supra,  it  appeared  that  a  rail- 
road company  which  had  leased  certain  land 
placed  improvements  thereon  with  the  consent 
of  the  lessor.  After  the  expiration  of  the 
lease  it  sought  to  condemn  the  land.  Hold- 
ing that  the  landowner  was  not  entitled  to 
compensation  for  the  improvements  the  court 
said:  "To  tlie  doctrine  that  where  the  im- 
provements are  made  without  the  consent  of 
the  landowner,  yet  such  owner  is  precluded 
from  recovering  for  the  improvements,  there 
is  some  discord  in  the  cases,  but  where  the 
improvements  for  railroad  purposes  are  made 
upon   the   land   either   with   th^e   express   or 


implied  consent  of  the  landowner,  the  oyer- 
whelming  case  law  is  that  in  subsequent 
proceedings  the  landowner  cannot  claim  the 
benefits  of  the  improvements  to  enhance  his 
damages  for  the  taking  of  private  property 
for  a  public  use." 


V. 

HATIOHAIi    COimCII.    OF    KNIGHTS 
AND  LADIES  OF  SECUBITT. 

Minnesota  Supreme  Court— July  9,  1915. 

130  Minn.  329;  153  N.  W.  742. 


Benefloial  Asaooiations  ~  Action  oa 
Certifloate  —  Variance  between  Plead- 
ing and  Proof  —  lEaterialltj. 

The  complaint  in  an  action  on  a  beneficiary 
certificate  of  a  fraternal  order  alleged  an 
absolute  obligation  to  pay  a  certain  sum  on 
the  death  of  the  member.  The  certificate  in 
fact  contained  some  conditions.  It  is  clear 
that  defendant  was  not  misled.  Under  Gen. 
St.  1913,  §  7789,  providing  that  the  court 
shall  disregard  all  defects  in  pleadings  which 
do  not  affect  the  substantial  rights  of  the 
adverse  party,  the  variance  was  not  fatal. 

AdmiaaibUitj  of  Oertilloato  witkont 
Otkor  Parts  of  Contrmot. 

The  beneficiary  certificate  of  a  fraternal 
order  may  be  received  in  evidence  without 
offer  of  the  application,  the  medical  examina- 
tion, or  the  laws  of  the  order,  though  these 
documents  form  part  of  the  contract  between 
the  member  and  the  order. 

[See  note  at  end  of  this  case.] 
Ezpnlaion  of  Aaaooiation  ~  ETidenoe  of 

Aoqnioaoenoo   InsuSloient. 

The  evidence  does  not  show  that  plaintiff 
acquiesced  in  a  wrongful  claim  of  expulsion. 

Action  on  Bencflt  Certificate  —  Con- 
tract Iiimitation  of  Time  —  VaUdity. 

Where  the  contract  of  the  parties  prescribes 
a  limitation  of  time  in  which  to  bring  action, 
which  is  shorter  than  the  statutory  period, 
such  provision,  if  reasonable,  is  valid.  Such 
provisions  are,  however,  in  derogation  of  law 
and  are  not  especially  favored,  and  should  be 
construed  strictly  against  the  party  invoking 
them.  If  the  limitation  applies  only  under 
certain  conditions,  such  conditions  must  exist 
or  it  will  not  bar  an  action. 

[See  7  Ann.  Cas.  918.] 

W^aiTcr  of  Proofs  of  I*oss  — Bj  Denial 
of  Liability. 

A  beneficiary  certificate  provided  that  no 
action  upon  it  should  be  brought  until  proofs 
of  death  and  of  claimant's  claim  have  been 
filed  and  passed  upon  by  the  executive  com- 
mittee of  the  order,  nor  unless  brought  within 
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one  year  from  the  date  of  such  action  by  the 
oommittee.  Where  the  wrongful  act  of  de- 
fendant dispenses  with  such  proofs  and  there 
is  accordingly  no  action  by  the  committee,  the 
contract  provision  has  no  application.  Denial 
of  liability  in  a  pleading  in  a  former  action 
did  not  operate  to  set  the  contract  limitation 
in  motion. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Ramsey 
county:     Lewis,  Judge. 

Action  by  William  Decbter,  plaintiflf, 
against  Xational  Council  of  Knights  and 
Ladies  of  Security,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

William  O.  White  for  appellant. 
A.  J,  Hertz  and  James  E.  Markham  for  re- 
spondent. 

[330]  Halijuc,  J. — Defendant  is  a  fraternal 
beneficiary  order.  This  action  is  brought 
on  a  beneficiary  certificate  issued  by  defend- 
ant to  Louis  Dechter.  It  is  admitted  that 
Dechter  was  a  member  of  the  order;  that  he 
received  the  usual  beneficiary  certificate;  that 
plaintiff  is  the  beneficiary  named  in  the  cer- 
tificate, and  that  Louis  Dechter  is  now  de- 
ceased. D^endant  seeks  to  defeat  plaintiff's 
right  to  receiver  by  raising  questions  Df  prac- 
tice. Several  meritorious  defenses  were  [331] 
pleaded,  but  no  proof  was  offered  to  sustain 
any  of  them.  No  defenses  to  the  merits  are 
suggested,  save  such  as  it  is  claimed  are 
made  out  by  plaintiff's  own  testimony. 

1.  Defendant  contends  there  is  a  variance 
between  the  complaint  and  the  proof.  The 
complaint  alleges  that  by  the  terms  of  the 
beneficiary  certificate  defendant  agreed  to 
pay  $1,000  on  the  death  of  deceased.  In 
other  words,  it  alleges  an  absolute  obligation. 
The  certificate  offered  in  evidence  contained 
some  conditions.  It  contained  the  condition 
general  in  such  certificates  that  no  obligation 
rests  on  the  defendant,  unless  the  member  is 
in  good  standing  at  the  time  of  his  death, 
and  it  provides  for  certain  deductions  from 
the  face  of  the  certificate  in  certain  events. 

The  answer  admitted  the  issuance  of  a 
beneficiarv  certificate  to  deceased.  It  denied 
that  defendant  "entered  into  the  purported 
contract  of  insurance  attempted  to  be  set  forth 
in  the  complaint,"  but  it  did  not  allege  that 
the  certificate  contained  terms  different  from 
those  alleged  by  plaintiff.  It  only  alleged 
that  the  beneficiary  certificate  was  not  the 
whole  contract,  that  the  application  for  mem- 
bership, the  medical  examination  and  the  con- 
stitution and  laws  of  the  order  were  also 
part  of  the  contract.  The  complaint  was 
sufficient  to  admit  proof  of  the   certificate. 


The  purpose  of  a  complaint  is  to  advise  th» 
defendant  of  the  nature  of  the  cause  of  action 
sued  on.  There  is  no  pretense  that  defendant 
was  misled  in  this  case.  The  proof  was  some- 
what less  favorable  to  plaintiff  than  was  his 
pleading,  but  it  cannot  be  said  that  the  com- 
plaint did  not  sufficiently  advise  the  defend- 
ant that  the  certificate  offered  in  evidence  was 
the  certificate  on  which  the  action  was  based. 

G.  S.  1913,  §  7789,  provides  that  "in  every 
stage  of  an  action,  the  court  shall  disregard 
all  errors  or  defects  in  the  pleadings  and  pro- 
ceedings which  do  not  affect  the  substantial 
rights  of  the  adverse  party,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  there- 
of." 

The  variance  in  this  case  did  not  affect  the 
substantial  rights  of  defendant.  If  authority 
is  necessary,  reference  may  be  made  to  Heff- 
ernan  v.  Supreme  Council  American  Legion  of 
Honor,  40  Mo.  [832]  App.  605,  where  the 
same  question  was  raised  and  the  variance 
was  held  immaterial. 

Kulberg  v.  Supreme  Ruling  of  Fraternal 
]Mystic  Circle,  126  Minn.  494,  148  N.  W. 
299,  relied  on  by  defendant,  does  not  hold 
otherwise.  The  complaint  in  that  case  al- 
leged the  issuance  of  a  beneficiary-  certificate 
containing  an  absolute  Obligation^  The  an- 
swer admitted  the  issuance  of  a  beneficiary 
certificate  but  alleged  that  the  contract  was 
a  conditional  one,  and  it  set  out  the  condi- 
tions. It  also  "contained  a  general  denial*' 
<^  everything  not  admitted.  The  trial  court 
held  that  the  answer  admitted  plaintiff's  cause 
of  action  as  pleaded,  ajad  refused  to  receive 
the  certificate  in  evidence  to  prove  the  version 
of  the  contract  which  defendant  alleged.  The 
refusal  of  this  offer  was  the  error  which 
caused  the  reversal.  The  court  held  that 
there  was  no  conclusive  admission  of  the  con- 
tract as  plaintiff  alleged  it  to  be.  That  was 
the  issue  presented.  The  complaint  in  that 
case  was  much  the  same  as  in  this  and  the 
form  of  the  certificate  was  much  the  same, 
but  it  was  nowhere  held  that  the  certificate 
would  not  have  been  admitted  in  evidence 
under  the  complaint.  The  rules  of  construc- 
tion involved  in  the  two  cases  are  not  the 
same.  In  that  case  there  was  a  motion  bv 
plaintiff  for  judgment  on  the  pleadings.  On 
such  a  motion  every  reasonable  intendment 
is  indulged  in  favor  of  the  sufiiciency  of  the 
answer  to  raise  an  issue.  Malone  v.  Min- 
nesota Stone  Co.  36  Minn.  325,  31  N.  W.  170; 
McAllister  v.  Welker,  39  Minn.  635,  41  N.  W. 
107.  In  this  case  the  question  is  as  to  the 
sufiiciency  of  the  complaint  to  admit  proof  of 
the  uncontroverted  facts,  and  equal  liberality 
is  indulged  to  sustain  the  sufficiency  of  the 
complaint  to  admit  the  proof.  Hoag  v.  Men- 
denhall,  19  Minn.  335;  Johnson  v.  Kobinson, 
20  Minn.  189;  Redner  v.  New  York  F.  Ins. 
Co.  92  Minn.  306,  99  N.  W.  886.    Both  rules 
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are  calculated  to  secure  a  determination  of 
a  lawsuit  on  the  merits. 

2.  The  statutes  of  this  state  provide  that 
''the  certificate,  the  constitution  and  laws  of 
the  association,  and  the  application  for  mem- 
bership and  medical  examination  signed  by 
the  applicant,  shall  constitute  the  contract 
between  the  association  and  the  member."  G. 
S.  1913,  §  3544.  Plaintiff  offered  in  evidence 
only  the  certificate.  [333]  Defendant  con- 
tends that,  since  the  application,  the  medical 
examination,  and  the  laws  of  the  order  are 
part  of  the  contract  between  the  member  and 
the  order,  the  beneficiary  certificate  cannot 
be  received  in  evidence  unless  these  documents 
are  offered  with  it.  The  question  is  not  a  new 
one.  Bacon,  in  his  work  on  Benefit  Societies 
and  Life  Insurance,  sustains  defendant's  con- 
tention.  Section  463.  Singularly  enough  all 
of  the  cases,  save  one  that  the  author  cites, 
repudiate  the  doctrine  of  the  text.  See  Con- 
tinental L.  Ins.  Co.  V.  Rogers,  119  111.  474, 
485,  10  N.  E.  242,  59  Am.  Rep.  810;  Con- 
tinental L.  Ins.  Co.  V.  Kessler,  84  Ind.  310; 
Cushman  v.  U.  S.  L.  Ins.  Assoc.  4  Hun  (N. 
Y.)  783;  Megrue  v.  U.  S.  L.  Ins.  Ass'n,  71 
Hun  174,  24  N.  Y.  S.  618;  Roach  v.  Kentucky 
Mut.  Security  Fund  Co.  28  S.  C.  431,  6  S.  E. 
286;  Sladden  v.  New  York  L.  Ins.  Co.  86  Fed. 
102,  29  C.  C.  A.  596.  The  question  has  not 
been  squarely  raised  in  this  state,  though 
there  are  decisions  holding  generally  that 
the  beneficiary  certificate  is  evidence  that  de- 
ceased was  received  into  general  membership, 
and,  witii  the  aid  of  the  presumption  of  con- 
tinuance, is  evidence  that  deceased  was  in 
good  standing  at  the  time  of  his  death.  Corn- 
field V.  Order  Brith  Abraham,  64  Minn.  261, 
66  N.  W.  970;  Monahan  v.  Supreme  Lodge, 
etc.  88  Minn.  224,  92  N.  W.  972.  The  rule 
urged  by  defendant's  counsel  does  not  appeal 
to  us.  The  certificate  contained  the  obliga- 
tion of  the  defendant.  In  fact  it  contained 
all  the  substantive  terms  of  the  contract.  The 
application  and  medical  examination  contain 
representations  and  warranties,  and  the  con- 
stitution and  laws  may  contain  material  con- 
ditions. But  usually  no  useful  purpose  would 
be  served  by  arbitrarily  requiring  that  plain- 
tiff make  proof  of  tliese  documents  as  part 
of  his  prima  facie  case.  If  the  representa- 
tions are  true  and  the  warranties  and  condi- 
tions are  fulfilled  they  become  unimportant. 
If  any  representation  is  false  the  burden  is 
on  the  defendant  to  prove  the  falsity,  and  if 
any  warranty  or  condition  is  not  fulfilled  the 
burden  is  on  the  defendant  to  prove  the  non- 
fulfilment.  This  is  well  settled.  Scheufier 
V.  Grand  Lodge,  etc.  45  Minn.  256,  47  N.  W. 
799;  Chambers  v.  Northwestern  Mut.  L.  Ins. 
Co.  64  Minn.  495,  67  N.  W.  367,  58  Am.  St. 
Rep.  549;  Piedmont,  etc.  L.  Ins.  [334]  Co.  v. 
Ewing,  92  U.  S.  377,  23  U.  S.  (L.  ed.)  610. 
Orderly  procedure  would  seem  also  to  require 


that  the  defendant  should  prove  the  repre- 
sentations and  the  conditions  and  warrantiea 
themselves  on  the  falsity  or  nonfulfilment  of 
which  he  relies.  Circumstances  may  alter  thia 
rule.  Some  discretion  rests  with  the  trial 
court,  but  the  general  rule  is  as  we  have  stated. 
3  Wigmore,  Evidence,  §  2104;  Barber  v.  Inter- 
national Co.  73  Conn.  587,  601,  48  Atl.  758. 

3.  Prior  to  the  death  of  Louis  Dechter  de- 
fendant notified  him  that  he  had  been  expelled 
from  membership  in  the  order  and  his  bene- 
ficiary certificate  cancelled.  There  is  no  evi- 
dence of  any  expulsion,  nor  of  any  ground 
for  expulsion.  Upon  the  evidence  it  must  be 
held  that  the  notice  was  a  wrongful 
repudiation  of  Dechter's  membership  and  of 
his  contract  of  insurance.  Defendant  con- 
tends  that  the  subsequent  conduct  of  Dech- 
ter was  an  acquiescence  in  his  expul- 
sion. But  there  is  no  evidence  of  what  his 
subsequent  conduct  was.  Defendant  offered 
no  proof  to  sustain  this  defense.  It  is  ad- 
mitted in  the  pleadings  that  he  paid  no  fur- 
ther assessments,  but  this  alone  does  not  con- 
stitute acquiescence.  He  was  not  required 
to  go  through  the  useless  formality  of  at- 
tempting to  pay  or  tender  money  which  de- 
fendant had  made  clear  would  not  be  received. 
The  defense  of  acquiescence  is  not  sustained, 
lbs.  V.  Hartford  L.  Ins.  Co.  121  Minn.  310, 
141  N.  W.  289,  Ann.  Cas.  1914C  798 ;  Kulberg 
V.  National  Council  of  Knights,  etc.  124  Minn. 
437,  145  N.  W.  120;  Marcus  v.  National  Coun- 
cil of  Knights,  etc.  127  Minn.  196,  149  N.  W. 
197. 

4.  The  beneficiary  certificate  contains  the 
provision  that 

"No  action  can  or  shall  be  maintained  on 
this  certificate  until  after  the  proofs  of  death 
and  claimant's  rights  to  benefits  as  provided 
for  in  the  laws  of  the  order,  have  been  filed 
with  the  national  secretary  and  passed  upon 
by  the  national  executive  committee,  nor  un- 
less brought  within  one  year  from  the  date 
of  such  action  by  said  committee." 

Louis  Dechter  died  June  23,  1910.  No 
proofs  of  death  or  of  plaintiff's  right  to  bene> 
fits  were  filed  with  the  national  secretary  and 
the  national  executive  committee  has  never 
acted  upon  the  case.  [336]  On  February  20, 
1911,  plaintiff  commenced  an  action  on  this 
claim.  Defendant  interposed  an  answer  deny- 
ing liability.  The  action  was  soon  thereafter 
dismissed.  This  action  was  commenced  May 
4,  1914.  The  conduct  of  defendant  in  repudi- 
ating the  membership  of  Dechter  and  purport- 
ing to  cancel  his  certificate  waived  the  neces- 
sity of  plaintiff  making  proof  of  death  or  giv- 
ing notice  of  his  claim.  Marcus  v.  National 
Council  of  Knights,  etc.  127  Minn.  196,  149 
N.  W.  197.  The  national  executive  commit- 
tee having  no  proofs  of  death  and  no  pre- 
sented claim  to  pass  upon  did  not  act  in  the 
matter  at  all. 
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I>efendaiit  contends  that  nevertheless  the 
one  year  period  of  limitation  applies,  and  that 
it  conomenced  to  run  from  death  or  at  least 
from  the  denial  of  liability  by  the  defendant 
in  its  answer  in  the  former  suit.  Provisions 
in  contracts  limiting  the  time  in  which  to 
bring  actions  on  the  contract  to  a  period  less 
than  the  statutory  period,  if  reasonable,  are 
sustained.  Stewart  v.  National  Council  of 
Knights,  etc.  125  Minn.  512,  147  N.  W.  651. 
But  they  are  in  derogation  of  law  and  they 
are  not  especially  favored  and  should  be  con- 
strued with  strictness  against  the  party  in- 
voking them.  "If  the  limitation  applies  only 
under  certain  conditions,  such  conditions  must 
exist  or  it  will  not  bar  an  action."  4  Cooley, 
Briefs  on  Ins.  3971.  The  action  of  the  na- 
tional executive  committee  in  passing  on  the 
claim  was  the  event  which  set  the  contract 
limitation  in  motion.  In  this  case  the  com- 
pany by  its  own  wrongful  act  dispensed  with 
the  necessity  of  plaintiff  giving  notice  of  claim 
and  proof  of  loss.  There  being  no  notice  of 
elaim  or  proofs  of  loss  to  act  upon,  the  na- 
tional executive  committee  had  nothing  to  act 
upon  and  did  not  pass  upon  the  claim.  The 
event  which  was  to  mark  its  commencement 
never  having  accrued,  the  contract  limitation 
never  commenced  to  run. 

Defendant  contends  that  the  repudiation  of 
the  contract  before  the  death  of  deceased  gave 
a  right  of  action  immediately  upon  death  and 
that  consequently  the  limitation  period  com- 
menced to  run  from  death.  Doubtless  the  con- 
duct of  defendant  did  give  an  immediate  right 
of  action  on  the  death  of  deceased.  But  it 
does  not  follow  that,  because  defendant  repu- 
diated its  contract,  death  and  not  the  [336] 
action  of  the  executive  committee  was  the 
event  which  set  the  contract  limitation  in  mo- 
tion. Such  a  construction  would  mean  that 
a  short  period  prescribed  by  contract  may  be 
still  further  shortened  by  the  wrongful  act 
of  defendant.  To  this  doctrine  we  cannot  sub- 
scribe. 

Nor  can  we  see  that  the  denial  of  liability 
in  the  answer  in  the  former  action  started 
the  contract  limitation  in  motion.  The  rea- 
son is  simply  that  this  was  not  the  event  that 
the  contract  stipulated  should  start  the  con- 
tract limitation  in  motion.  The  occurrence  of 
the  event  provided  in  the  contract  having 
failed  as  a  result  of  wrongful  conduct  of  de- 
fendant, the  provision  of  the  contract  has  no 
application,  and  the  statutory  limitation  ap- 
plies. This  is  in  accordance  with  the  rule 
generally  followed  in  fire  insurance  cases.  In 
such  cases  it  has  been  held  that  a  limitation 
of  a  certain  period  after  the  company  has 
acted  upon  the  claim  has  no  application  where 
the  company  disclaims  all  liability.  Boynton 
V.  Middlesex  Mut.  F.  Ins.  Co.  4  Mete.  (Mass.) 
212;  Williams  v.  New  England  Mut.  F.  Ins. 
Co.  29  Me.  465;  Bartlett  v.  Union  Mut.  F. 
Add.  Cas.  1917C. — 10. 


Ins.  Co.  46  Me.  500;   Landis  ▼.  Home  Mut. 
Fire,  etc.  Ins.  Co.  56  Mo.  591. 
Order  affirmed. 


HOTE. 

AdniMibility  of  Benoflt  Cortilleate  la 
Ihridenoe  without  Other  Parts  of 
Contract. 

In  each  of  the  few  cases  wherein  the  ad< 
missibility  in  evidence  of  a  benefit  certificate 
without  the  other  parts  of  the  contract  has 
been  passed  on,  the  court  has  declared  it  to 
be  admissible,  but  apparently  not  with  refer- 
ence to  any  particular  rule,  but  on  the  cir- 
cum^tance8  of  the  case. 

Thus,  in  the  reported  case,  there  was  in- 
volved a  statute  providing  that  **the  certifi- 
cate, the  constitution  and  laws  of  the  associa- 
tion, and  the  application  for  membership  and 
medical  examination  signed  by  the  applicant, 
shall  constitute  the  contract  between  the  asso- 
ciation and  the  member."  (G.  S.  Minn.  1913, 
sec.  3544.)  The  plaintiff,  in  an  action  on  a 
fraternal  beneficiary  certificate,  offered  in 
evidence  only  the  certificate.  This  was  ob- 
jected .to  on  the  ground  that,  since  the  applica- 
tion, the  medical  examination,  and  the  laws 
of  the  order  were  part  of  the  contract  between 
the  number  and  the  order,  the  beneficiary  cer- 
tificate could  not  be  received  in  evidence  with- 
out these  documents.  The  court  holds  that 
the  certificate  alone  was  admissible  and  that 
the  plaintiff  should  not  be  required  to  make 
proof  of  the  other  documents  as  part  of  his 
prima  facie  case.  The  court  says  that  the 
certificate  contained  the  obligation  of  the  de- 
fendant, that  it  in  fact  contained  all  the  sub- 
stantive terms  of  the  contract,  while  the 
application  and  medical  examination  con- 
tained representations  and  warranties,  and 
the  constitution  and  laws  might  contain  ma- 
terial conditions.  So  it  is  said  that  no  use- 
ful purpose  would  be  served  by  arbitrarily  re- 
quiring the  plaintiff  to  make  proof  thereof, 
inasmuch  as  if  the  representations  were  true 
and  the  warranties  and  condition  had  been 
fulfilled,  they  were  unimportant,  but  if  a 
representation  was  false,  or  a  warranty  or 
condition  unfulfilled,  the  burden  was  on  the 
defendant  to  prove  the  falsity  or  nonfulfill- 
ment respectively.  The  court  also  justifies 
the  admission  of  the  certificate  alone  on  the 
authority  of  a  number  of  cases  cited  by  it 
which  hold  that  a  policy  of  life  insurance  is 
admissible  in  evidence  without  the  applica- 
tion or  medical  examination. 

In  Tbckman  v.  Brotherhood  of  American 
Yeoman,  132  la.  64,  106  N.  W.  350,  8  L.R.A. 
(N.S.)  974,  it  was  held  that  the  certificate  of 
membership  in  a  beneficial  association  was 
properly  admitted  in  evidence  without  other 


146 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


portions  of  the  contract,  where  the  only  de* 
fense  interposed  was  based  on  a  clause  ex^ 
empting  the  defendants  from*  liabilitj  in  the 
event  of  the  death  of  the  insured  by  suicide, 
and  it  was  admitted  in  the  answer  that  a  cer- 
tificate had  been  isaaed  providing  for  indem- 
nity as  alleged. 

In  Roach  v.  Kentucky  Mut.  Security  Fund 
Co.  28  S.  C.  431,  6  S.  £.  286,  it  appeared  that, 
after  tlie  insured  had  obtained  a  certificate 
of  membersliip  in  the  Knights  of  Honor  Mu- 
tual Aid  Association,  the  latter,  being  about 
tp  fail,  wrote  its  members  recommending  them 
to  transfer  their  membership  to  the  defend- 
ant, on  certain  terms  stated.  Thereupon,  the 
insured  made  written  application  to  the  de- 
fendant company,  referring  them,  as  to  his 
age,  health,  and  habits,  to  the  original  appli- 
cation which  he  had  made  when  he  became  a 
member  of  the  Knights  of  Honor,  and  received 
a  policy  of  insurance  or  certificate  of  mem- 
bership, on  which  the  suit  was  instituted.  It 
was  held  that  the  plaintiffs  were  not  bound  to 
put  in  evidence  the  original  application  of  the 
insured  for  membership  in  the  Knights  of 
Honor,  though  the  certificate,  issued  thereon, 
contained  an  indorsement  that  the  application 
was  made  a  part  of  the  contract,  nor  were 
they  bound  to  prove  that  the  statements  made 
therein  were  true. 
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New  Jersey  Court  of  Errors  and  Appeals- 
June  14,  1915. 

87  y.  J.  Law  231 ;  94  All,  627. 


CoTonants  —  What  Conatitntes  Breaeh 
of  TXTarramtj  —  Highwaj  OTer  Prem- 
iaea. 

Whether  .the  existence  of  an  actual  traveled 
highway  across  an  open  tract  of  land  con- 
veyed without  mention  thereof  is  a  breach  of 
a  general  covenant  of  warranty — quaere. 

[See  note  at  end  of  this  case.] 

Same. 

When  there  is  no  open  highway  across  land 
conveyed,  and  no  indication  on  the  ground 
of  such  highway  to  apprise  the  grantee  of  its 
physical  existence,  and  no  subjection  of  the 
land  to  highway  uses  recognized  in  the  title 
deeds  by  express  mention  or  reference  to  other 
documents,  a  prior  dedication  to  public  use, 
afterward  accepted  by  the  public  and  enforced 
by  judgment,  will  support  a  suit  for  breach 
of  warranty. 

[See  note  at  end  of  this  case.] 


Same. 

Language  of  the  deeds  in  question  in  this 
case  examined,  and  held  not  a  recognition  of 
a  highway  right  over  the  locus  in  quo. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Supreme  Court. 

Action  by  McAndrews  and  Forbes  Com- 
pany, plaintiff^  against  Camden  National 
Bank,  defendant.  Judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.     Revebsed. 

Letois  Starr  for  appellant. 
F.  Morse  Archer  and  Hoioard  if.   Cooper 
for  respondent. 

[232]  Pabkeb,  J.— The  appeal  is  from  a 
judgment  entered  upon  the  direction  of  a 
verdict  for  defendant  growing  out  of  exclu- 
sion of  evidence  offered  for  plaintiff,  and  also 
out  of  the  striking  out  of  plaintiff's  original 
complaint.  The  suit  was  for  breach  of  war- 
ranty: the  defence,  that  the  warranty  was 
not  applicable  to  the  status  of  the  lands  in 
question  as  a  public  street. 

The  covenant  of  warranty  relied  on  was 
contained  in  a  previous  deed  by  the  defend- 
ant to  the  Nonpareil  Cork  Manufacturing 
Company,  dated  March  14th,  1902,  which  in 
turn  conveyed  to  plaintiff,  January  27th, 
1903.  The  covenant  reads  as  follows :  "That 
it.  the  said  party  of  the  first  part  (the  de- 
fendant bank)  and  its  successors  all  and  sin- 
gular the  hereditaments  and  premises  above 
described  and  granted  or  mentioned  and  in- 
tended so  to  be,  with  the  appurtenances  unto 
the  said  party  of  the  second  part,  its  suc- 
cessors and  assigns,  against  it,  the  said  party 
of  the  first  part  and  its  successors,  and 
against  all  and  every  other  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim 
the  same  or  any  part  thereof,  shall  and  will 
warrant  and  forever  defend."  The  breach  as- 
signed was  that  the  city  of  Camden  in  1908 
made  claim  to  a  strip  of  land  comprising  the 
major  part  of  the  premises  included  in  plain- 
tiff's deed,  as  being  contained  within  a  public 
street  called  Jefferson  street,  and  that  as  a 
result  of  that  claim  plaintiff  filed  a  bill 
against  the  city  to  quiet  title  to  such  strip, 
which  led  to  litigation  wherein  plaintiff  was 
defeated  and  the  strip  judicially  declared  to 
have  been  dedicated  to  public  use  aa  part  of 
Jefferson  street.  Camden  v.  McAndrews,  etc. 
Co.  86  N.  J.  L.  260,  88  Atl.  1034.  The  fun- 
damental position  of  the  defence  was  that 
the  existence  of  an  easement  for  a  public 
street  is  not  a  breach  of  warranty,  and  if 
it  were,  <)till,  by  the  language  of  the  deed 
from  the  bank  to  the  cork  [233]  company 
and  of  the  deed  of  that  company  to  the  plain- 
tiff, the  existence  of  Jefferson  street  was  so 
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recognized  and  bo  plainly  indicated  as  to 
make  the  warranty  inoperative  so  far  as  the 
subjection  of  that  part  of  the  land  to  the 
rights  of  the  public  was  concerned.  Defend- 
ant very  properly  does  not  deny  that  there 
was  such  a  lawful  eviction  as  will  constitute 
a  breach  of  warranty.  Coster  v.  Monroe 
Mfg.  Co.  2  N.  J.  Eq.  467;  Kellog  v.  Piatt, 
33  X.  J.  L.  328,  332. 

It  is  important,  for  present  purposes,  to 
note  that  neither  the  claim  of  the  city  of 
Camden  nor  the  decision  of  this  court  sup- 
porting the  same  was  based  In  any  way  on 
the  language  of  these  two  deeds,  but  that  the 
dedication  was  held  to  arise  out  of  the  desig- 
nation of  Jefferson  street  on  a  sales  map 
used  by  the  land  company,  which  exploited 
a  large  tract  including  these  premises,  and 
the  sales  of  lots  by  reference  to  said  map. 
Camden  v.  McAndrews,  etc.  Co.  supra.  It  is 
not  claimed  that  the  plaintiff  at  the  time  of 
accepting  its  deed  knew  anything  about  the 
map,  and  neither  deed  alluded  to  it  in  any 
way.  The  map  was  not  filed  in  the  office  of 
the  county  clerk  or  register.  If  plaintiff  had 
known  of  the  map,  that  fact  would  not  avoid 
a  breach  of  warranty.  DeLong  v.  Spring 
Xake  Beach  Imp.  Co.  72  N.  J.  L.  125,  59 
Atl.  1034.  Consequently  the  language  of 
these  two  deeds  (which  is  before  this  court 
for  the  first  time)  must  be  relied  on  by  de- 
fendant either  as  itself  constituting  a  dedi- 
cation, or  as  a  recognition  by  the  grantee  of 
«  previous  one,  which  is  very  much  the  same 
thing. 

We  take  up  first  the  question  whether  the 
existence  of  a  public  highway,  actually  open, 
or  of  a  highway  in  posse  by  reason  of  dedi- 
cation and  liability  to  future  acceptance, 
which  liability  is  turned  into  actuality  by 
enforcement  of  the  dedication,  is  a  breach  of 
general  warranty  of  tlie  fee.  This  point  has 
not  been  decided  by  this  court,  nor,  as  we 
recall,  in  the  Supreme  Court,  though  it  has 
been  discussed  in  the  Court  of  Chancery. 
Beach  v.  Hudson  River  Land  Co.  65  N.  J.  Eq. 
426,  56  Atl.  157.  When  that  case  came  to 
this  court,  we  expressly  reserved  the  point. 
68  N.  J.  Eq.  656,  60  Atl.  210.  In  other  juris- 
dictions the  decisions  are  not  in  accord.  11 
Cyc.  1194,  and  note  91. 

[234]  It  may  be  conceded  for  present  pur- 
poses, though  we  express  no  opinion  on  the 
point,  that  where  the  property  conveyed  is 
a  farm  or  other  open  tract  with  an  existing 
road  running  through  it,  a  warranty  without 
mention  of  the  road  is  not  broken  by  its 
existence,  on  the  theory  that  the  road  is  a 
physical  fact  of  which  the  buyer  is  neces- 
sarily apprised.  Whitbeck  v.  Cook,  15  Johns. 
(X.  Y.)  483,  8  Am.  Dec.  272;  Hymes  v. 
Kstey,  lie  N.  Y.  601,  22  N.  E.  1087,  15  Am. 
«t.  Rep.  421;  Memmert  v.  McKeen,  112  Pa. 
St.  315,  4  Atl.  542;  DcLong  v.  Spring  Lake 
Beach  Imp.  Co.  72  N.  J.  L,  125,  69  Atl.  1034. 
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The   situation   is   essentially  different,   how- 
ever, in  a  case  where    (as  at  present)    the 
land  is  in  a  crowded  city.     The  road  had 
never  been  actually  laid,  and  comprised  with- 
in  its  lines  most  of  the  property  conveyed 
and  had  been  wholly  or  partly  covered  with 
buildings  and  wholly  devoted  to  private  busi- 
ness uses  as  part  of  a  manufacturing  plant, 
and  no  notice  of  its  legal  status  given  by 
conditions  on  the  ground  or  (as  we  shall  see 
presently)  by  the  language  of  the  title  deeds. 
As  to  such   a  situation,  we   consider  the 
correct  rule  is  that  laid  down  in  Hvnes  v. 
Estey,  116  N.  Y.  501,  22  X.  E.  1087,  15  Am. 
St.  Rep.  421,  where  it  was  said:     "But  when 
no    such    opportunity     (to    observe    on    the 
ground    an    actual   devotion   to   public   use) 
exists,  and  no  means  of  notice  of  the  exist- 
ence  of   the   right   to  a   public  easement   is 
open  to  observation  upon  the  premises,  there 
is    no    well-founded    reason    to    support    the 
proposition   that   the   subsequent   appropria- 
tion  by  the  public,  in  the  exercise  of  such 
preexisting  right,  of  a  portion  of  the  land 
conveyed,   is  exempt  from  the  operation  of 
the  covenant  of  warranty.     In  such  case,  it 
cannot  be  said  that  the  purchaser,  without 
notice  of  the  existing  burden  upon  the  land, 
has  taken  title  in   reference  to   it,  or  that 
he  gets  all  the  propriety  right  in  the  prem- 
ises  which   he   is   permitted   to  assume   was 
assured  to  him  by  the  covenant  of  his  gran- 
tor."    This   should  perhaps  be  qualified  by 
saying  that  when  the  very  language  of  the 
deed  containing  the  warranty  la  such  as  to 
put  the  purchaser  on  notice  of  such  an  en- 
cumbrance, he  should  be  deemed  to  have  as- 
sented to  its  exception  therefrom.    This  is  not 
necessary   to   be   decided;    for   assuming    it, 
there  would   [235]   still  remain   in   the  case 
at  bar  the  question  whether  the  language  of 
the  deeds  was  such  as  to  express  to  or  notify 
a  purchaser  that  part  of  the  land  lay  in  what 
was  or  might  be  in  the  future  a  highway  by 
dedication  and  acceptance,  and  that  the  war- 
ranty was  not  intended  to  apply,  as  against 
the  public  rights,  to  such  part.    An  examina- 
tion of  this  question  requires  insertion  of  the 
descriptions  in  full. 

In  the  deed  from  the  defendant  bank  to  the 
cork  company,  containing  the  warranty,  the 
description  is  as  follows: 

"Beginning  at  a  point  at  right  angles  with 
Third  street,  distant  five  hundred  and  ninety- 
six  feet  west  of  the  west  line  of  Third  street, 
and  fifty-four  feet  seven  inches  south  of  the 
extended  south  line  of  Jefferson  street;  thence, 
northward,  at  right  angles  with  said  line  and 
parallel  with  Third  street,  three  hundred  and 
twenty-seven  feet  six  inches  to  a  corner; 
thence,  westward,  and  at  right  angles  with 
said  last  mentioned  line,  eight  hundred  and 
twenty  feet  more  or  less  to  a  corner  in  the 
riparian  line;  thence,  southward,  on  said 
line,  two  hundered  and  seventy-two  feet  more 
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or  less  to  a  corner;  thence,  eastward,  on  a  line 
at  right  angles  with  said  Third  street,  four 
hundred  and  two  feet  more  or  less  to  a  corner 
on  the  westerly  edge  of  the  wharf  or  dock  mid- 
way between  the  piers;  thence,  southwardly, 
along  said  wharf  or  dock,  seventy -five  feet  one 
and  one-quarter  inches  to  a  corner,  said  cor- 
ner being  thirty  feet  north  of  the  line  of  the 
long  wharf  pier;  thence,  eastwardly,  on  a  line 
at  right  angles  with  said  Third  street,  three 
hundred  feet  to  the  place  of  beginning." 

The  description  in  the  deed  from  the  cork 
company  to  plaintiff  runs  thus: 

'^Beginning  at  a  corner  in  the  land  of  said 
MacAndrews    &    Forbes    Ck)mpany,    formerly 
of  Mellor  &  Rittenhouse  Company,  Aye  hun- 
dred and  ninety-six  feet  westward  at  right 
angles  from  the  west  line  of  Third  street,  and 
fifty-four  feet  seven  inches  southward  at  right 
angles  from  the  extended  south  line  of  Jeffer- 
son street,  and  extending  thence:    (1)  north- 
ward, at  right  angles  with  said  extended  line 
and  parallel  [236]  with  Third  street,  one  hun- 
dred and  fourteen   feet  seven  inches  to  the 
north  line  of  Jefferson  street;   (2)  westward, 
by  a  line  that  would  be  the  north  line  of 
Jefferson  street,  if  the  same  were  extended, 
seven  hundred  and  fifty  feet  more  or  less  to 
the  exterior  line  established  by  the  riparian 
commissioners   in   the   river   Delaware;    (3) 
southward,  by  the  same  forty-five  feet  more  or 
less  to  the  land  of  MacAndrews  &  Forbes  Com- 
pany, being  midway  between  the  piers;    (4) 
eastward,  along  the  land  of  said  MacAndrews 
&    Forbes    Company   parallel   with   Jefferson 
street,  extended,  four  hundred  and  two  feet 
more   or    less   to   the   westerly   edge   of   the 
wharf;   (5)  southward,  along  said  wharf  and 
the  line  of  land  of  said  MacAndrews  &  Forbes 
Company,  seventy-five  feet  one  and  one-quar- 
ter inches  more   or   less  to  a  corner  about 
thirty  feet  north  of  the  north  line  of  the  long 
wharf  or  pier,  measured  on  a  line  with  the 
westerly  edge  of  the  first  named  wharf;   (6) 
eastward,  still  along  the  line  of  said  MacAn- 
drews &  Forbes  Company's  land  at  right  an- 
gles with   Third   street,  three   hundred   feet 
more  or  less  to  the  place  of  beginning.    Being 
a  part  of  the  premises  conveyed  to  the  Non- 
pareil Cork  Manufacturing  Company  by  the 
Camden  National  Bank  by  deed,  dated  March 
14th,  1002,  and  recorded  in  the  office  of  the 
register  of  deeds  of  Camden  county,  in  book 
260  of  deeds,  page  519,  &c.     Reserving  unto 
the  said  the  Nompareil  Cork  Manufacturing 
Company,  its  successors  and  assigns,  a  right 
of  way  for  persons,  animals  and  vehicles  and 
every  method  of  transportation  over  that  part 
of  the  above  land,  described  as  follows :    Begin- 
ning where  the  easterly  line  of  the  premises 
hereby  granted  intersects  the  southern  line  of 
Jefferson  street,  and  extending,  thence,  west- 
ward, in  a  straight  line  with  the  south  line 
of  Jefferson  street,  thirty  feet;  thence,  north- 
ward, at  right  angles  with  said  line  parallel 


with  Third  street,  sixty  feet  to  the  north  line 
of  Jefferson  street,  if  it  were  extended; 
thence,  eastward,  in  a  straight  line  with  the 
north  line  of  Jefferson  street,  thirty  feet  to 
the  east  line  of  the  premises  hereby  granted; 
thence,  southward,  along  the  same,  parallel 
with  Third  street,  sixty  feet  to  the  place  of 
the  beginning." 

[237]  In  the  first  description  we  find  only 
one  clause  in  which  Jefferson  street  is  men- 
tioned, viz.,  "the  extended  south  line  of  Jeffer- 
son street." 

In  the  second  are  the  following:  (1)  the 
extended  south  line  of  Jefferson  street,  aft 
above;   (2)  the  north  line  of  Jefferson  street; 

(3)  a  line  that  would  be  the  north  line  of 
Jefferson  street  if  the  same  were  extended; 

(4)  parallel  with  Jefferson  street  extended; 
and  especially  in  the  reservation  of  the  right 
of  way  (5)  where  the  easterly  line,  Ac,  in- 
tersects the  southern  line  of  Jefferson  street 
and  extending,  thence,  westward,  in  a  straight 
line  with  the  south  line  of  Jefferson  street; 
(6)  the  north  line  of  Jefferson  street,  if  it 
were  extended;  (7)  in  a  straight  line  with 
the  north  line  of  Jefferson  street. 

A  careful  examination  of  these  descriptions,^ 
especially  if  they  are  also  plotted  on  paper^ 
will  show  clearly  that  the  draftsmen  of  the 
deeds   (who  must  be  held  to  have  expressed 
the  intent  of  the  parties)  were  careful  not  to 
commit  either  party  to  a  recognition  of  Jeffer- 
son street,  as  a  public  street,  beyond  a  point 
five  hundred  and  ninety-six  feet  west  of  Third 
street.    The  reservation  of  a  private  right  of 
way  in  the  second  deed  bringfl  this  out  clearly 
as  to  that  deed.    In  the  first,  as  we  have  seen, 
there  is  nothing  except  the  phrase  ''extended 
south  line  of  Jefferson  street."    The  "extended 
line"  is  a  produced  line.     The  definition  in 
Webster's    International    Dictionary    is    "to 
stretch  out;  to  prolong  in  space,"  &c.    We  are 
satisfied  that  this  mention  of  the  extended 
south  line  was  for  purposes  of  location  only, 
especially  in  view  of  the  fact  that  the  descrip- 
tion closes  a  tract  which   includes  most  of 
what  would  be  Jefferson  street  if  it  were  on 
the  ground,  without  once  alluding  to  it  except 
to    locate    a   beginning   point.     Meredith   v. 
Say  re,  32  N.  J.  £q.  557.     Returning  to  the 
deed  from  the  cork  company  to  the  plaintiff, 
which  contains  the  reservation  of  the  private 
right  of  way,  the  language  of  both  the  grant 
and   of  the  reservation  is  significant.     The 
beginning  is  located  with  reference  to  the  "ex- 
tended south  line  of  Jefferson  street;"  to  this 
the  foregoing  remarks  apply.    The  first  clause 
runs  to  "the  north  line  of  Jefferson  street.'' 
[238]    But  this  is  at  the  five  hundred  and 
ninety-six  foot  distance  from  Third  street,  and 
while  of  course  a   recognition  of  the  street 
up  to  the  five  hundred  and  ninety-six  foot 
limit,  it  does  not  of  itself  recognize  it  further. 
That   five  hundred   and   ninety -six   foot   line 
is  the  eastern  boundary  of  the  tract  conveyed 
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and  the  eastern  end  of  the  property  claimed  in 
the  declaration.  That  Jefferson  street  is  not 
recognized  west  of  this  point  is  shown  by  the 
second  course  "by  a  line  that  tvould  be  the 
north  line  of  Jefferson  street  if  the  same  (the 
street)  were  extended"  which  of  course  ex- 
cludes the  hypothesis  that  such  street  is  ex- 
tended. In  the  fourth  course  we  find  '^rallel 
wi^h  Jefferson  street  extended;"  again  a  mere 
location  based  on  a  geometrical  production  of 
the  lines  of  the  existing  street.  In  the  reser- 
vation of  the  private  way  over  a  rectangle 
thirty  by  sixty  feet,  we  find  in  the  beginning 
point  a  recognition  of  Jefferson  street  at  that 
point,  negatived  to  the  westward  by  the  first 
course  "extending,  thence,  westward,  in  a 
straight  line  with  the  south  line  of  Jefferson 
street."  The  second  course  ends  in  the  north 
line  of  the  street  "if  it  were  extended"  and  the 
third  runs  eastward  "in  a  straight  line  with 
the  north  line  of  Jefferson  street." 

The  intent  might  have  been  made  plainer 
perhaps  by  saying  in  so  many  words  that  no 
dedication  or  recognition  of  any  highway  be- 
yond the  ^y^  hundred  and  ninety-six  foot  line 
was  contemplated;  but  with  that  exception 
we  have  difficulty  in  seeing  what  could  have 
been  said  in  the  description  if,  as  apparently 
was  the  case,  the  location  of  the  actual  and 
produced  lines  of  the  street  was  relied  on  to 
fix  points  and  control  courses.  Mathemati- 
cally the  language  is  untechnical;  but  com- 
paratively few  lawyers  or  scriveners  are  pre- 
cise mathematicians. 

In  Camden  v.  McAndrews,  etc.  Ck>.  85  N.  J. 
Ll  260,  268,  88  Atl.  1034,  we  called  attention 
to  the  cases  wherein  as  a  matter  of  construc- 
tion the  question  of  dedication  was:  (1)  for 
the  jury,  or  (2)  a  court  question  and  as  such 
resolved  (a)  for  the  dedication  or  (&)  against 
it.  Hiat  opinion  is  applicable  to  the  issue  in 
the  present  case,  and  we  are  led  to  the  con- 
clusion that  as  a  question  of  construction  of 
the  language  of  [289]  these  deeds,  there  was 
no  recognition  of  Jefferson  street  beyond  the 
five  hundred  and  ninety-six  foot  line.  As  we 
have  already  held  that  under  the  circum- 
stances the  enforcement  of  a  public  right  of 
passage  would  amount  to  a  breach  of  war- 
ranty, it  follows  that  there  was  such  a  breach 
when  the  city  obtained  a  decree  establishing 
its  right  west  of  the  line. 

The  complaint  was  struck  out  on  the  con- 
trary theory.  Hence,  this  was  error;  and  the 
resulting  direction  was  also  error,  as  it  was 
based  on  the  same  theory.  The  rulings  on 
evidence  are  not  involved  in  our  present  deter^ 
mination  and  need  not  be  dealt  with. 

Let  the  judgment  for  defendant  be  reversed 
and  the  cause  reinstated  for  trial  pursuant  to 
the  above  views. 

For   affirmance:    Black,   Williams,   J  J. — 2. 

For  reversal :    The  Chancellor,  Chief  Justice, 

Swayze,    Parker,   Bergen,    Mintum,   Kalisch, 

Vredenburgh,  White,  Heppenheimer,  J  J. — 10. 
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HOTE* 

The  reported  case,  while  avoiding  a  deci- 
sion as  to  the  effect  of  a  highway  actually 
laid  out  and  in  use,  holds  that  the  existence 
of  a  prior  dedication  of  highway  rights  over 
land  conveyed  with  a  covenant  of  warranty 
constitutes  a  breach  of  the  covenant.  The 
existence  of  an  easement  for  a  public  high- 
way as  a  breach  of  a  covenant  against  incum- 
brances is  discussed  in  the  note  to  Sandum  ▼. 
Johnson,  Ann.  Cas.  1914D  1007. 
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Belated    witkia 
Probibited  Be^rea  *  Validity. 

Civ.  Code  1912,  §  3743,  declares  that  no 
man  shall  marry  his  sister's  daughter,  and 
that  no  woman  shall  marry  her  mother's 
brother.  Section  3752  provides  that  either 
party  to  a  marriage,  the  validity  of  which 
IS  doubted,  may  institute  a  suit  to  determine 
the  validity.  Section  3763  provides  that  the 
court  of  common  pleas  may  determine  any 
issue  affecting  the  validity  of  contracts  of 
marriage.  Defendant  in  1882  married  the 
daughter  of  his  half-sister.  It  is  held  that 
the  statute  included  relatives  of  the  half 
blood;  that  the  marriage  was  not  void,  but 
voidable,  the  distinction  being  that  a  "void 
marriage"  is  one  not  good  for  any  legal 
purpose,  the  invalidity  of  which  may  be 
maintained  in  any  proceeding  between  any 
parties,  while  a  "voidable  marria^"  is  one 
where  there  is  an  imperfection  which  can  be 
inquired  into  only  during  the  lives  of  both 
of  the  parties  in  a  proceeding  to  obtain  a 
sentence  declaring  it  void,  so  that  until  set 
aside  it  is  practically  valid,  and  when  set 
aside  is  rendered  void  from  the  beginning. 

[See  note  at  end  of  this  case.] 

Bigamy  —  First  Marriage  Voidable. 

Where  defendant's  marriage  to  the  daugh- 
ter of  his  half-sister  was  not  void,  but  void- 
able, and  no  proceeding  to  have  it  declared 
invalid  was  ever  commenced,  his  marriage  to 
another  woman  after  separation  from  his 
first  wife  is  bigamous. 

[See  generally  14  Ann.  Cas.  74;  126  Am. 
St.  Rep.  216.] 

latest  •—  Cobabitation  after  fltatvte 
Forbiddias  M arriase  —  Statvte  Hot 
RetroaetiTe. 

Where  defendant  in  1882  married  the 
daughter  of  his  half-sister  when  incest  was 
not  a  crime,  and  such  marriage  was  not  void, 
but  voidable,  his  cohabitation  with  her  after 
the  passage  of  the  Act  of  Dec.  24,  1884  (18 
Stat.  857 ) ,  Criminal  Code,  §  388,  making  in. 
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oest  a  crime,  cannot  be  punished  as  incest,  for 
as  to  him  the  statute  would  be  ex  post  facto. 

Appeal  from  Circuit  Court,  Cherokee 
county:    Se:ase,  Judge. 

Criminal  action.  H.  L.  Smith  convicted  of 
bigamy  and  appeals.  The  facts  are  stated  in 
the  opinion.     Aitfirmed. 

J.  B.  Bell  and  Butler  d  Hall  for  appellant. 
A.  E,  HUl  for  respondent. 

[294]  Hydbiok,  J. — Defendant  appeals  from 
sentence  on  conviction  of  bigamy.  In  1882, 
he  married  Leonora  Harris,  daughter  of  his 
half  sister.  Tliey  cohabited  as  man  and  wife 
for  thirty  years,  or  more,  and  raised  a  family 
of  seven  children.  Some  three  of  four  years 
ago  they  separated.  In  1913,  after  the  sepa- 
ration, defendant  married  another  woman, 
M.  E.  B.  Harris,  and  cohabited  with  her  as 
his  wife  up  to  the  time  of  the  trial,  at  which 
time  both  women  wer6  alive. 

The  sole  defense  is  that  the  first  marriage, 
being  within  the  degrees  prohibited  by  stat- 
ute, was  incestuous  and  void,  and,  therefore, 
the  second  was  not  bigamous. 

Questions  affecting  marriage  and  its  con- 
sequences are  of  grave  importance  to  the 
citizens  and  the  State,  and  they  deserve  the 
most  careful  consideration. 

In  State  v.  Barefoot,  2  Rich.^L.  (S.  C.) 
209,  decided  in  1845,  it  was  held  that  a  neph- 
ew might  lawfully  marry  his  aunt;  and,  hav- 
ing married  again,  while  she  was  alive,  he 
was  guilty  of  bigamy.  In  that  case  the  Court 
pointed  out  the  difference  between  executory 
and  executed  contracts  of  marriage,  and,  also, 
the  difference  between  marriages  which  are 
void' and  those  which  are  only  voidable — dif- 
ferences of  the  utmost  importance  in  the  de- 
termination of  the  statue  and  rights  of  the 
immediate  parties  thereto,  and  the  conse- 
quences, as  they  affect  the  innocent  offspring 
of  such  unions  and  society,  or  the  State.  It 
was  there  shown  that,  at  common  law,  the 
marriage  in  question  was  not  void,  but  merely 
voidable,  and,  until  avoided  by  decree  of  a 
Court  of  competent  jurisdiction,  it  was  [295] 
valid  and  binding,  and  the  subsequent  mar- 
riage was  bigamous.  It  was  also  held,  upon 
clear  and  cogent  reasoning,  that,  although 
the  immediate  parties  to  such  an  incestuous 
union  may  deserve  punishment,  their  off- 
spring have  rights  that  should  not  be  ignored. 

In  Bowers  v.  Bowers,  10  Rich.  Eq.  (S.  C.) 
551,  73  Am.  Dec.  99,  decided  in  1858,  it  was 
held  that  a  marriage  between  uncle  and  niece 
was  so  far  valid  as  to  protect  the  claim  of 
the  wife,  after  the  death  of  her  husband,  to 
her  distributive  share  in  his  estate.  The 
avowed  object  of  that  appeal  was  to  obtain 
the  review  and  reversal  of  the  decision  in 
Barefoot's  case.     But  it  was  reaffirmed,  and 


the  Court  again  pointed  out  the  difference 
between  void  and  voidable  marriages,  and 
showed  that  the  latter  must  be  avoided,  if  at 
all,  during  the  life  of  the  parties.  The  de- 
cision in  those  cases  is  fully  sustained  by  the 
authorities  therein  cited,  and  is  in  accord 
with  the  great  text-writers  and  the  consensus 
of  judicial  opinion  in  England  and  in  this 
country. 

But  it  is  contended  that  at  the  date  of  those 
decisions  there  was  no  statute  in  this  State 
prohibiting  such  marriages,  and  no  Court 
with  power  to  annul  them — a  fact  which  was 
adverted  to  in  the  opinions  of  the  Court — and 
that,  since  that  time  the  legislature  has,  by 
statute,  not  only  prohibited  such  marriage, 
but  has  made  the  parties  thereto  guilty  of 
the  crime  of  incest,  which  was  not  a  crime 
at  conunon  law. 

The  question  must,  therefore,  be  considered 
as  it  may  be  affected  by  subsequent  legislation. 
The  first  legislation  on  the  subject  appears 
in  the  Revised  Statutes  of  1873,  and  this 
has  been  brought  forward  in  subsequent  revi- 
sions, and  appears  in  section  3743  of  the  Civil 
Code  of  1912,  which,  so  far  as  pertinent, 
reads:  ''All  persons,  except  idiots  and  luna- 
tics, not  prohibited  by  this  section,  may  law- 
fully contract  matrimony.  No  man  shall 
marry  his  .     .     .     sister's  daughter.     .     .     . 

No  woman  shall  marry  her  .  .  .  moth- 
er's brother." 

[296]  In  passing,  it  may  be  remarked  that 
the  fact  that  the  relationship  in  this  case  i& 
only  of  the  half  blood,  and,  therefore,  not 
strictly  within  the  prohibition  of  the  statute, 
is  of  no  consequence;  for,  upon  reason  and 
authority,  the  words  used  in  the  statute 
must  be  taken  in  their  ordinary  meaning,  and, 
therefore,  include  relations  of  the  half  blood, 
and,  also  illegitimates  who  are  within  the 
prohibited  degrees.  16  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  137,  and  cases  cited  in  notes; 
19  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  1175; 
1  Bish.  Mar.  &  Div.  sees.  745,  748. 

By  section  1  of  ''An  act  to  regulate  the 
granting  of  divorces,"  passed  in  1872  (16 
Stat.  30),  either  party  to  a  marriage,  the 
validity  of  which  was  doubted  or  denied,  wa* 
authorized  to  institute  a  suit  to  determine 
the  validity  thereof;  and  while  tliat  act  was 
repealed  in  1878  (16  Stat.  739),  the  provision 
above  referred  to  has  been  brought  forward 
in  subsequent  revisions  and  now  appears  as 
sec.  3752,  Civ.  Code  1012. 

In  1882  (17  Stat.  681),  an  act  was  passed, 
which  is  now  sec.  2753,  Civ.  Code  1912,  and 
reads:  "The  Court  of  Common  Pleas  shall 
have  authority  to  hoar  and  determine  any 
issue  affecting  the  validity  of  contracts  of 
marriage,  and  to  declare  said  contracts  void 
for  want  of  consent  of  either  of  the  contract- 
ing parties,  or  for  any  other  cause  going  to 
show  that,  at  the  time  of  the  said  supposed 
contract  was  made,  it  was  not  a  contract: 
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Provided,  That  such  contract  has  not  been 
consummated  by  the  cohabitation  oi  the 
parties  thereto." 

In  1884  (19  Stat.  801)  incest  was  made  a 
crime,  and  carnal  intercourse  between  persona 
within  the  degrees  of  relationship  within 
which  marriage  was  prohibited  by  section 
3743,  supra,  was  made  incest.  Crim.  Codsi 
sec.  388. 

It  appears,  therefore,  that,  at  the  time  of 
the  marriage  between  defendant  and  Leonora 
Harris,  in  1882,  incest  was  not  a  crime.  It 
follows  that^  if  that  Boarriage  was  only  void' 
able,  and  not  absolutely  voidf  his  oohabitation 
with  her  [297]  after  the  passage  of  the  act  of 
1884,  making  it  a  crime,  cannot  be  punished 
as  incest;  for,  as  to  the  parties  to  tliat  mar- 
riage, the  statute  would  be  eap  post  facto. 

The  question,  then,  is,  whether  the  prohi- 
bition of  the  statute  renders  the  marriage 
void  a&  iniiiOy  for  we  have  seen  that,  but  for 
that  prohibition,  it  would  be  only  voidable, 
and  the  subsequent  marriage  bigamous. 

In  determining  this  question,  it  is  import- 
ant to  keep  in  mind  the  difference,  already 
adverted  to,  between  executory  and  executed 
contracts  of  marriage,  and,  also,  the  difference 
between  void  and  voidable^  as  applied  to  such 
contracts.  No  doubt  the  legislature  had  in 
mind  these  differences  when  it  added  the  pro- 
viso to  section  3753,  supra,  which,  limits  the 
Court  in  declaring  marriages  void,  when  they 
have  been  consummated  by  cohabitation  of 
the  parties. 

In  1  Bish.  Mar.  ft  Div.  section  253,  et  seq. 
the  difference  between  void  and  voidable  is 
pointed  out,  as  applied  by  text-writers  and 
Judges  to  marriage  contracts,  and  it  is  there 
i^hown  that  there  is  a  peculiar  sort  of  void- 
able with  reference  to  marriage  contracts 
which  does  not  pertain  to  others.  In  sections 
258  and  259,  the  author  thus  defines  void  and 
voidable  marriages: 

Sec.  958.  "A  marriage  is  termed  void  when 
it  is  good  for  no  legal  purpose,  and  its  in- 
validity may  be  maintained  in  any  proceed- 
ing, in  any  Court,  between  any  parties,  wheth- 
er in  the  lifetime  or  after  the  death  of  the 
supposed  husband  and  wife,  and  whether  the 
question  arises  directly  or  collaterally. 

Sec.  959.  ''A  marriage  is  voidable  when  in 
its  constitution  there  is  an  imperfection  which 
can  be  inquired  into  only,  during  the  lives 
of  both  of  the  parties,  in  a  proceeding  to  ob- 
tain a  sentence  declaring  it  null.  Until  set 
aside,  it  is  practically  valid;  when  set  aside, 
it  is  rendered  void  from  the  beginning." 

In  discussing  the  effect  of  statutes  prohibit- 
ing certain  marriages,  the  same  author  (sec. 
289)  says:  "If  it  does  not  [298]  appear  in 
the  affirmative  words  of  a  statute  whether 
the  marriage  it  forbids  is  void  or  voidable, 
we  seek  the  legislative  intent  in  the  prior 
law.  And  we  follow  the  rule  that  all  laws, 
written    and    unwritten,    at   -whatever    dates 
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established,  are  to  be  interpreted  into  one  har- 
monious system  of  jurisprudence.  The  writ- 
ten law  of  void  or  voidable  within  the  pro- 
hibited degi'ees  is^  in  our  States  generally, 
what  the  English  unwritten  law,  modified 
by  the  written,  was  before  the  enactment  of 
5  &  6  Will.  4,  c.  54.  And  we  have  seen  that 
through  the  workings  of  a  statute  of  Henry 
VIII.  the  marriage  became  voidable.  There- 
fore, as  every  enactment  is  to  be  interpreted 
in  harmony  with  the  written  law,  and  as 
superseding  it  only  to  the  extent  required  by 
its  express  terms  or  necessary  operation,  it 
results  that,  unless  the  one  defining  the  for- 
bidden degrees  declares  the  marriage  it  pro- 
hibits void,  it  is  but  voidable." 

In  26  Cyc.  846,  it  is  said:  "At  common 
law  the  canonical  impediments  of  consanguin- 
ity and  affinity  rendered  a  marriage  voidable 
merely,  and  the  same  is  true  where  such  mar- 
riages subject  to  such  impediments  are  mere- 
ly prohibited  by  the  statute;  and  in  some 
jurisdictions  statutes  declaring  such  mar- 
riages void,  have  been  construed  as  meaning 
voidable  only." 

Sedgwick,  at  page  89  of  his  work  on  Statu- 
tory and  Constitutional  Law,  says:  "It  does 
not,  however,  follow  that  when  an  act  is  for- 
bidden by  statute,  everything  done  in  con- 
travention of  the  act  is  to  be  considered  void. 
This  would  lead  to  the  results  of  too  serious 
a  character.  So,  in  regard  to  marriage,  where 
a  statute  imposes  a  penalty  on  an  officer  for 
solemnizing  the  union,  but  does  not  in  words 
declare  the  marriage  void  .  .  .  the  mar- 
riage is  valid,  and  the  penalty  only  attaches 
to  the  officer  who  performs  the  act  expressly 
prohibited." 

These  authorities  show  that,  notwithstand- 
ing the  prohibition  of  section  3743  which  does 
not,  in  express  terms,  declare  marriages  there- 
in prohibited  to  be  void,  the  marriage  [299] 
of  the  defendant  to  Leonora  Harris  in  1882 
was  not  void,  but  only  voidable.  It  follows 
that  his  marriage,  in  1913,  was  bigamous. 

Judgment  affirmed. 


KOTE. 

Whether  Marriages  within  Frohibited 
Desrees  of  Relationship  Voidable  ot 
Void. 

Marriage  Held  Void. 

The  present  note  purports  to  review  the 
recent  cases  passing  on  the  question  whether 
a  marriage  between  persons  within  the  pro- 
hibited degrees  of  consanguinity  is  void  or 
only  voidable.  For  a  collection  of  the  earlier 
cases  dealing  with  this  topic,  see  the  notes  to 
Martin  v.  Martin,  1  Ann.  Cas.  612,  and  State 
V.  Lowell,  79  Am.  St.  Rep.  368,  373. 

The  more  recent  decisions  on  the  question 
whether  a  marriage  between  persons  within 
the  prohibited  degree  of  relationship  is  void^ 


152 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


able  or  void,  generally  hold  that  such  a  mar- 
riage is  void,  the  court  in  each  instance  inter- 
preting a  statute  covering  the  question. 

/Z»noi«.— Williams  v.  McKeene,  193  111. 
App.  615. 

/oto«k— See  In  re  Wittick,  164  la.  485,  145 
N.  W.  913. 

Kentucky. — Mcllvain  v.  Scheibley,  109  Ky. 
455,  59  S.  W.  498,  22  Ky.  L.  Rep.  942. 

Okliihoma. — Fearnow  v.  Jones,  34  Okla. 
694,  126  Pac.  1015,  L.R.A.1916C  720. 

Pennsylvania. — McClain  v.  McClain,  40  Pa. 
Super.  Ct.  248.  Compaare  Schofield  v.  Scho- 
field,  51  Pa.  Super.  Ct.  664. 

South  Dakota. — See  Garcia  v.  Garcia,  25 
S.  D.  645,  Ann.  Caa.  1912C  621,  127  N.  W. 
586,  32  L.R.A.(N.S.)   424. 

Washington. — Wilbur  v.  Bingham,  8  Wash. 
35,  35  Pac.  407,  40  Am.  St.  Rep.  886. 

Canada. — See  May  v.  May,  22  Ont.  L.  Rep. 
559. 

The  rule  was  clearly  laid  down  in  Mcllvain 
v.  Scheibley,  109  Ky.  455,  59  S.  W.  498,  22 
Ky.  L.  Rep.  942,  wherein  that  court  in  inter- 
preting the  statute  of  Tennessee  which  was 
the  lex  loci  contractus  declared:  "The  sev- 
eral sections  of  the  Code  of  Tennessee  re- 
ferred to  in  the  agreement  aforesaid  are  as 
follows:  Sections  5646-5648,  article  1,  chap- 
ter 8;  also  section  3290,  chapter  1,  title  4. 
And  they  read  as  follows:  'Section  5646. 
No  man  shall  marry  or  have  carnal  knowl- 
edge of  his  mother,  his  father's  sister,  his 
mother's  sister,  his  sister,  his  daughter,  the 
daughter  of  his  brother  or  sister,  the  daugh- 
ter of  his  son  or  daughter,  his  father's  wife, 
his  wife's  daughter,  the  daughter  of  his  wife's 
son  or  daughter.  Sec.  5647.  No  woman  shall 
marry  or  have  sexual  intercourse  with  her 
father,  her  father's  brother,  her  mother's 
brother,  her  brother,  her  son,  the  son  of  her 
brother  or  sister,  the  son  of  her  son  or  daugh- 
ter, her  mother's  husband,  her  daughter's 
husband,  her  husband's  son,  the  son  of  her 
husband's  son  or  daughter.  Sec.  5648.  Who- 
ever shall  commit  any  offense  mentioned  in 
the  preceding  sections,  shall  be  deemed  guilty 
of  incest,  and  shall  undergo  confinement  in 
the  penitentiary  for  a  period  of  not  less  than 
five  nor  more  than  twenty-one  years.  Sec. 
3200.  Marriage  cannot  be  contracted  with  a 
lineal  ancestor  or  descendant  nor  the  lineal 
ancestor  nor  descendant  of  either  parent,  nor 
the  child  of  a  grandparent,  nor  the  lineal 
descendant  of  husband  or  wife,  as  the  case 
may  be,  nor  the  husband  or  wife  of  a  parent, 
or  lineal  descendant.'  The  chief  contention 
of  appellant  is  that,  although  the  marriage 
in  question  was  prohibited  by  the  laws  of 
Tennessee,  yet  the  same  was  not  absolutely 
void,  and,  this  being  true,  and  the  marriage 
not  having  been  adjudged  void  during  the  life 
of  the  parties,  that  it  must  now  be  treated 
and  held  to  be  a  valid  marriage.  This  propo- 
sition is  very  ably  argued  by  the  appellant, 


and  many  authoritiee  are  cited  to  sustain  the 
contention.  It  may  be  conceded  that,  if  the 
marriage  was  not  absolutely  void  at  the  tima 
that  the  solemnization  of  the  alleged  mar- 
riage occurred,  after  the  death  of  the  parties 
it  must  be  recognized  and  treated  as  a  valid 
marriage,  and  the  appellant  regarded  as  the 
legal  widow  of  decedent.  Appellant  cites 
Stevenson  v.  Gray,  17  B.  Mon.  193,  in  support 
of  her  contention.  In  that  case  Gray  had 
married  the  widow  of  his  deceased  uncle.  He 
was  then  a  citizen  of  Kentucky,  but  the  mar- 
riage occurred  in  the  state  of  Tennessee.  At 
that  time  there  was  no  law  in  Tennessee  pro- 
hibiting  such  marriages.  But  the  law  of 
this  state  at  the  time  of  the  marriage  forbade 
such  marriage;  but  at  the  hearing  of  that 
case  no  such  statute  existed  in  Kentucky, 
and  the  court  declined  to  hold  tlie  marriage 
invalid.  Hence  the  decision  in  that  case  does 
not  support  the  contention  of  appellant.  It 
is  said  in  14  Am.  &  Eng.  £nc.  of  Law,  484: 
'A  marriage  may  be  valid  to  all  intents  and 
purposes  unless  and  until  duly  avoided,  but, 
if  duly  avoided,  absolutely  void  from  the  be- 
ginning. To  this  class  belong  marriages 
which,  for  incapacity  of  party  existing  at  the 
time  of  the  marriage,  may  be  avoided  under 
the  ecclesiastical  law  or  under  special  stat- 
utes; by  a  special  proceeding  instituted  with- 
in a  specified  time»  i.  e.,  by  a  nullity  suit. 
A  marriage  may  be  void  for  all  intents  and 
purposes  unless  and  until  duly  confirmed, 
but,  if  duly  confirmed,  valid  ab  initio.  To 
this  class  belong  marriages  which  for  incom- 
pleteness or  unreality  of  consent  are  void  as 
wanting  the  essential  contract,  and  which 
are  inchoate  and  incomplete,  rather  than  void- 
able, marriages.  It  is  therefore  very  im- 
portant to  have  some  means  of  determining 
to  which  class  of  marriages  a  given  imperfect 
or  illegal  marriage  belongs,  and  there  are 
certain  rules  of  construction  which  may  be 
useful  for  this  purpose,  to  wit:  (1)  Unless 
by  express  words  a  statute  goes  to  the  validity 
of  a  marriage  (i.  e.,  unless  there  are  words  of 
nullity),  it  will  be  held  to  afifect  the  legality 
of  the  marriage  only.  Thus,  a  statute  pro- 
viding simply  that  a  white  and  a  negro  shall 
not  intermarry  was  held  not  to  render  such 
marriage  invalid.'  It  is  true  that  the  Ten- 
nessee statute  does  not  expressly  say  that  a 
marriage  between  uncle  and  niece  is  void, 
but  it  does  expressly  prohibit  such  marriages, 
and  provides  that  persons  violating  the  law 
shall  be  guilty  of  felony,  and  confined  in  the 
penitentiary  for  a  number  of  years.  Hence 
it  seems  to  us  that,  taking  the  statutes  re- 
lating to  such  marriages,  the  necessary  mean- 
ing and  intent  were  to  render  such  marriages 
absolutely  void.  It  would  be  strange  indeed 
if  a  marriage  could  have  any  validity,  and 
yet  the  parties  by  continuing  the  marriage  re- 
lation would  be  guilty  of  a  felony,  and  con- 
stantlv  liable  to  be  convicted  and  sentenced 
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to  the  penitentiary.  The  decisions  of  the 
supreme  court  of  Tennessee  referred  to  in 
the  agreement  seem  to  so  construe  the  statute 
of  the  state  practically  the  same  as  the  case 
at  bar.  But,  without  reference  to  any  such 
decisions,  we  are  of  opinion  that  the  statutes 
under  consideration  render  the  marriage  in 
question  absolutely  void." 

In   Fearnow  v.   Jones,   34   Okla.   694,   126 
Pac.     1015,    L.R.A.1916C    720,    in    speaking 
of  m.  marriage  contracted  in  the  state  between 
first  cousins  by  blood,  the  court  said:     "In 
our  opinion  tiiis  marriage  is  void,  and  not 
merely  voidable.     The  law  of  Kansas,  where 
the  marriage  was  consummated,  declared  it  to 
be  incestuous  and  absolutely  void.*    The  law 
of   Oklahoma,  in  which  the  parties  both  re- 
sided,  declared   it  to   be  'incestuous,   illegal 
and  void,'  and  provided  that  it  should  con- 
stitute an   offense   'punishable  by    imprison- 
ment in  the  territorial  prison  not  exceeding 
tevi  years.'     'Inceest,  is  intercourse  between 
people  related  within  the  degrees  prohibited, 
and  it  seems  clear  to  our  minds  that  it  was 
the  purpose  of  the  legislature,  in  declaring 
6uch    marriages    incestuous    and    absolutely 
void,  and  providing  that  the  relation  should 
be  punishable  by  imprisonment  for  ten  years, 
to  prevent  such  marriages,  and  that  it  did 
prevent  them,   and  that  any   marriage  pre- 
tended  to  be   consummated   in   violation   of 
these  statutes  is,  as  declared  by  statute,  not 
only  void,  but  incestuous.    In  Hunt  v.  Hunt» 
23  Okla.  490,  100  Pac.  641,  22  L.R.A.(N.S.) 
1202,  it  was  held  that  a  marriage  between 
a  boy  under  eighteen  and  a  girl  under  fifteen 
was  voidable  and  not  void,  although  it  was 
prohibited  by  statute;  but  in  that  case  the 
statute  did  not  declare  the  marriage  to  be 
'incestuous,    illegal   and   void.'     The   section 
there  construed   was   3484  of  Wilson's  Rev. 
&  Ann.  St.  1903,  and  immediately  follows  sec- 
tion 3483,  which  is  now  under  consideration, 
and   the  eonduding  proviso  of  section  3484 
lends  weight  to  the  conclusion  which  we  reach 
with  reference  to  section  3483.    It  is  as  fol- 
lows:    'Provided,  that  this  section  shall  not 
be  construed  to  prevent  the  courtF.  from  au- 
thorizing the  marriage  of  persons  in  settle- 
ment of  suits  for  seduction  or  bastardy,  when 
such  marriage  would  not  be  incestuous  under 
this  act' — ^thus  indicating  that  marriages  pro- 
hibited as  incestuous  by  section  3483  would 
not  be  recognized  or  tolerated  in  the  state 
under  any  circumstances,  even  in  settlement 
of  suits  for  seduction  or  bastardy.    We  recog- 
nize the  danger  of  undertaking  to  lay  down 
a  general  rule;  but  it  seems  to  us  that  it  is 
not  far  wrong  to  say  that  a  marriage  may 
be  considered    voidable   when    it    is    possible 
under  any  circumstances  for  the  plaintiffs  to 
contract    the    marriage,    or    subsequently    to 
ratify  it,  while  it  should  be  considered  void 
if  it   is  impossible  for  them  under  the  law 
to  contract  it,  and  if  it  is  impossible  for  them 
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subsequently  by  any  conduct  to  ratify  it, 
and  if  the  statute  expressly  declares  that  it 
is  void.  As  said  by  the  court  in  State  v. 
Yoder,  113  Minn.  603,  130  N.  W.  10,  L.R.A. 
191 6C  686:  'And  in  this  connection  it  may 
be  safely  said  that  a  marriage  is  not  absolute- 
ly void  in  any  case  not  expressly  so  declared 
by  law,  when  by  the  subsequent  conduct  of 
the  parties  it  may  be  ratified,  confirmed,  or 
made  valid  by  cohabitation.'  Our  conclusion 
that  the  marriage  in  this  case  is  void  is 
supported  by  the  following  decisions:  Blais- 
dell  V.  Bickum,  139  Mass.  250,  1  N.  £.  281; 
Lanham  v.  Lanham,  136  Wia  360, 117  N.  W. 
787,  17  L.R.A.(N.S.)  804,  128  Am.  St.  Rep. 
1085;  Wilbur  v.  Bingham,  8  Wash.  35,  35 
Pac.  407,  40  Am.  St.  Rep.  886;  Moore  v. 
Moore  (Ky.)  98  S.  W.  1027;  Hayes  v.  Rol- 
lins, 68  N.  H.  191,  44  Atl.  176;  In  re  Gregor- 
son's  Estate,  160  Cal.  21,  116  Pac.  60." 

In  Johnson  v.  Johnson,  57  Wash.  89,  106 
Pac.  500.  26  L.R.A.(N.S.)  179,  the  court 
construed  a  statute  providing  as  follows: 
"Marriages  in  the  following  cases  are  pro- 
hibited ...  (2)  When  the  parties  there- 
to are  nearer  of  kin  to  each  other  than  second 
eousins,  whether  of  the  whole  or  half  blood,, 
computing  by  the  rules  of  the  civil  law."  It 
was  held  that  a  marriage  between  first  cousina 
was  void. 

Marriage  Held  Voidable, 

In  Weisberg  v.  Weisberg,  112  App.  Div. 
231,  98  N.  Y.  S.  260,  18  N.  Y.  Ann.  Cas. 
263,  wherein  it  appeared  that  a  woman,  mar- 
ried to  her  uncle  in  1891,  after  being  married 
for  fourteen  years  and  having  had  two  chil- 
dren, sought  to  have  her  marriage  declared 
null  by  virtue  of  a  statute  passed  in  1893 
declaring  such  marriages  to  be  incestuous 
and  void,  it  was  held  that  in  the  absence  of 
express  statutory  prohibition  existing  at  the 
time  of  the  marriage,  the  union  was  not  void, 
and  that  a  later  statute  could  not  retroact. 
The  court  said:  "The  plaintiff's  case  as 
presented  by  the  complaint  does  not  commend 
itself  to  the  favorable  consideration  of  the 
court.  She  does  not  show  that  she  was  of 
immature  age  or  under  any  disability  at  the 
time  of  the  marriage,  or  that  any  fraud  or 
deception  was  practiced  upon  her  or  that  she 
did  not  of  her  own  free  will  contract  and 
consummate  the  marriage  with  full  knowl- 
edge of  the  relationship  between  her  and  the 
defendant.  She  coolly  alleges  that  she  and 
the  defendant  were  married  in  the  city  of  New 
York  on  the  22nd  day  of  March,  1891,  and 
that  two  children  aged  twelve  and  ten  years 
respectively  have  been  born  to  them  as  the 
issue  of  such  marriage.  She  does  not  aver 
that  they  have  not  lived  happily  together  or 
even  that  they  have  separated  with  or  with- 
out cause,  or  that  the  children  are  deficient 
physically  or  mentally  in  consequence  of  the 
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close  consanguinity  of  the  parents  or  that 
there  ia  danger  of  further  issue  with  like 
misfortune.  She  merely  alleges  the  bald  fact 
that  her  husband  is  her  uncle;  and  after 
voluntarily  cohabiting  with  him  for  more  than 
fourteen  years  she  asks  the  court  to  annul 
the  marriage  on  the  ground  of  relationship 
alone  and  thereby  further  disgrace  her  chil- 
dren, her  husband  and  herself.  In  the  early 
jurisprudence  of  this  state  Chancellor  Kent, 
after  carefully  reviewing  the  authorities,  in- 
cluding Harrison  v.  Burwell,  2  Vent.  (Eng.) 
9,  upon  which  the  appellant  relies,  announced 
the  doctrine  that  in  the  absence  of  statutory 
law  the  courts  would  not  be  warranted  in 
going  further,  in  declaring  marriages  incestu- 
ous and  void,  than  marriages  in  the  direct 
line  of  consanguinity  and  between  brothers 
and  sisters  in  the  collateral  line.  Wightman 
V.  Wightman,  4  Johns.  Ch.  (N.  Y.)  343; 
Campbell  v.  Crampton,  8  Abb.  N.  Cas.  (N.  Y.) 
363.  Since  the  regulation  of  marriages  by 
statutory  law,  in  this  state,  marriage  has 
been  regarded  as  a  civil  contract  which  any 
person  competent  to  make  other  contracts 
and  not  disqualified  by  statute,  was  compe- 
tent to  make.  Ever  since  the  enactment  of 
the  revised  statutes,  our  statutory  law  has 
prescribed  disqualifications  rendering  parties 
ineligible  to  contract  marriage;  and  mar- 
riages within  certain  degrees  of  consanguinity 
— not,  however,  extending  to  uncles  and  nieces 
or  nephews  and  aunts — have  been  prohibited. 
(2  R.  S.  139,  §  3;  Matter  of  Williams,  2  City 
Ct,  143.)  Marriages  between  uncles  and 
nieces  are  now  prohibited,  but  they  were  not 
prohibited  until  after  this  marriage  took 
place.  (2  R.  S.  139,  §  3,  as  amd.  by  Laws 
of  1893,  ch.  601,  and  revised  in  Dom.  Rel. 
Law  [Laws  of  1896,  ch.  272],  §  2.)  There 
is  no  force  in  the  argument  that  this  statute 
should  be  regarded  as  declaratory  of  existing 
law.  It  is  the  province  of  the  legislature  to 
enact  laws,  not  to  adopt  resolutions  or  pass 
statutes  declaring  what  the  common  law  or 
any  other  law  was  in  this  state  at  any  prior 
time.  That  would  be  trespassing  on  the  func- 
tions of  the  judiciary.  *The  legislature  .  .  . 
has  no  power  to  assume  the  functions  of  the 
judiciary  to  ,  determine  controversies  among 
citizens  or  even  to  expound  its  own  laws  so 
as  to  control  the  decisions  of  the  courts  in 
respect  to  pass  transactions.  People  v.  New 
York,  16  N.  Y.  432.  To  declare  what  the 
law  shall  be  is  a  legislative  power;  to  de- 
clare what  it  is  or  has  been  is  judical.* 
People  V.  Keeler,  99  N.  Y.  480.  The  statute 
under  consideration  cannot  l>e  given  a  re- 
troactive effect.  If  the  marriage  was  valid 
when  made  it  is  protected  by  subdivision  1  of 
section  10  of  article  1  of  the  Federal  Con- 
stitution from  impairment  by  any  legislature. 
It  is  idle  to  argue  that  since  by  legislative 
enactment  such  marriages  are  now  declared 
to  be  incestuous  and  void,  they  must  have  al- 


ways been  incestuous  and  void.  One  day  cer- 
tain acts  are  lawful  although  disapproved  of 
by  many  people.  The  opposition  takes  form 
and  later  on  such  acts  are  prohibited  by  the 
legislature.  What  is  to-day  lawful  may  to- 
morrow, if  not  protected  by  the  federal  or 
state  constitution,  be  declared  a  crime  or 
prohibited  by  legislative  authority." 

The  reported  case  also  represents  the  view 
that  a  marriage  within  the  prohibited  de- 
grees of  consanguinity  is  not  void  but  void- 
able. 

In  Tyler  v.  Andrews,  40  App.  Cas.  (D.  C.) 
100,  a  Maryland  statute  pronouncing  mar- 
riages between  persons* of  certain  degrees  of 
affinity  to  be  *'void"  was  held  to  render  them 
voidable  only.  The  court  said:  "Under  the 
Act  of  February,  1777,  of  Maryland  (1777, 
ch.  12),  which  is  now  article  LXII  of  the 
Maryland  Code,  it  is  provided  that  the  mar- 
riage of  persons  within  certain  degrees  of 
kindred  or  affinity  'shall  be  void.'  Another 
section  of  the  act  renders  liable  to  prosecu- 
tion and  imprisonment  persons  going  out  of 
the  state  to  marry  contrary  to  the  provisions 
of  the  act.  Another  section  empowers  the 
general  court  to  inquire  into,  hear,  and  de- 
termine, either  on  indictment  or  petition  of 
either  of  the  parties,  the  validity  of  any 
marriage,  'and  may  declare  any  marriage 
contrary  to  the  table  of  this  act,  or  any 
second  marriage,  the  first  subsisting,  null 
and  void.'  In  1851  one  Robert  Harrison,  a* 
resident  of  Maryland,  was  married  in  the 
District  of  Columbia  to  his  niece,  also  a  resi- 
dent of  Maryland.  They  returned  to  Mary- 
land, where  they  cohabited  as  husband  and 
wife  for  several  years,  when  they  died  leaving 
children.  Litigation  ensued  which  involved 
the  validity  of  said  marriage.  The  court  of 
appeals,  in  an  exhaustive  opinion,  sustained 
the  marriage.  Harrison  v.  State,  22  Md.  468, 
85  Am.  Dec.  658.  The  court  pointed  out  that 
if  it  was  the  purpose  of  the  Act  of  1777  to 
make  marriages  of  persons  related  within  the 
prohibited  degrees  'null  and  void  absolutely,' 
the  provisions  giving  jurisdiction  to  the  gen- 
eral court  to  hear  and  determine  upon  such 
marriages  were  vain  and  superfluous.  The 
court  further  pointed  out  that  the  act  em- 
braces both  lineal  and  collateral  relations, 
those  by  consanguinity  as  well  as  by  affinity. 
The  court,  therefore,  found  it  'impossible  to 
presume  that  the  word  "void"  was  used  in 
its  most  absolute  and  unrestricted  sense.' 
Upon  a  consideration  of  the  whole  act,  the 
ruling  was  that  the  word  *void'  as  there  used 
*is  to  be  understood  void  upon  judgment  or 
decree,  for  that  purpose  found  or  passed,  and 
not  "ipso  fatito"  void.'  The  Harrison  Case 
being  directly  in  point,  unless  subsequently 
modified  or  overruled,  is  declaratory  of  the 
law  of  Maryland  and  will  be  recognized  here. 
.  .  .  The  court,  however,  did  qualify  its 
ruling  with  the  following  observation:     ^We 
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are  not  to  be  understood  as  speaking  of 
marriages  tolerated  elsewhere,  but  denounced 
by  our  own  positive  state  policy  as  affecting 
the  morals  or  good  order  of  society.  Such 
marriages,  however  regarded  elsewhere,  would 
not  be  treated  as  valid  here.  For  instance: 
The  statutes  of  Maryland  peremptorily  forbid 
the  marriage  of  a  white  person  and  a  negro, 
and  declare  all  such  marriages  forever  void. 
It  18  therefore  the  declared  policy  of  this 
state  to  prohibit  such  marriages.'  It  is  obvi- 
ous that  the  court  had  in  mind  marriages 
which  so  far  affected  the  morals  or  good 
order  of  society  in  the  state  that  the  legisla- 
ture, in  unqualified  terms,  had  declared  a 
distinctive  state  policy  opposed  to  their  recog- 
nition. Such  is  the  general  rule  everywhere. 
But  the  marriage  here  in  question  is  not  of 
that  class.  If  any  doubt  remained  as  to  the 
correctness  of  our  understanding  of  the  de- 
eision  in  the  Jackson  Case,  it  would  be  dis- 
sipated by  the  subsequent  ruling  of  the 
court  in  Dimpfel  v.  Wilson,  107  Md.  329, 
13  L.R.A.(N.S.)  1180,  68  Atl.  561,  16  Ann. 
Cas.  753.  In  that  case  Dimpfel's  wife  ob- 
tained a  divorce  from  him  in  New  York,  the 
decree  prohibiting  him  from  remarrying  dur- 
ing the  lifetime  of  the  libelant.  He  after- 
wards remarried  in  the  District  of  Columbia, 
his  former  wife  being  alive.  The  marriage, 
under  the  decisions  of  the  state  of  New  York, 
was  valid  there.  Under  the  laws  of  the  Dis- 
trict of  Columbia  (12  Stat,  at  L.  59,  ch.  158), 
it  is  ground  of  divorce  if  the  marriage  was 
contracted  while  either  party  thereto  had  a 
former  wife  or  husband  living,  unless  the 
former  marriage  shall  have  been  dissolved, 
and  no  restriction  shall  have  been  imposed 
upon  the  party  contracting  said  second  mar- 
riage. Dimpfel  died  in  Maryland,  and  the 
validity  of  his  second  marriage  was  in  ques- 
tion. The  court  ruled  that  the  marriage  was 
not  void,  but  voidable  only,  upon  a  bill  for 
divorce,  and  in  its  opinion,  after  reviewing 
the  Harrison  Case,  said:  'While  that  caee 
is,  of  course,  not  conclusive  of  this,  and  not 
wholly  applicable,  it  shows  the  anxiety  of 
our  predecessors  to  protect  innocent  issue 
from  being  pronounced  illegitimate,  by  not 
being  willing  to  declare  such  marriages  void 
ab  initio,  notwithstanding  the  language  used 
in  the  statute,  when  other  parts  of  the  statute 
and  the  circttmtatances  permitted  a  construc- 
tion which  made  them  only  voidable  (italics 
ours).'  It  is  apparent,  therefore,  that  the 
court  did  not  understand  its  decision  in  the 
Jackson  Case  as  in  any  way  impairing  the 
rule  established  in  the  Harrison  Case.  More- 
over, it  appears  from  an  examination  of  the 
^Law  of  Domestic  Relations  in  Maryland,' 
pages  16  and  17,  by  Mr.  Chief  Judge  Harlan, 
of  the  supreme  bench  of  Baltimore  city,  that 
the  doctrine  of  the  Harrison  Case  has  long 
been  regarded  as  settled  by  the  bar  of  the 
state.     The  marriage  of  appellant  and  An- 


drews in  Ohio  was  only  voidable  in  Maryland, 
and,  no  steps  having  been  taken  during  the 
lifetime  of  the  parties  to  avoid  it,  appellant 
was  his  lawful  wife  at  the  time  of  his  death, 
and  must  be  so  considered  in  this  District." 
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Life  laavraaee  ^  Insurable  Interest  — 
Son-la-Iiaw  and  Fat]ier-iii-I<aw. 

A  son  has  an  insurable  interest  in  his 
father's  life,  so  that  the  father's  assignment 
of  a  policy  in  consideration  that  the  son 
assume  the  payments  thereon,  prior  to  Code 
1904,  §  28d9a,  permitting  assignment  of  a 
policy  for  a  valuable  consideration  without 
regard  to  the  assignee's  insurable  interest,  is 
valid;  but  a  son-in-law  has  no  insurable 
interest  in  his  father-in-law's  life,  and  hence 
the  assignment  of  a  policy  to  him  in  con- 
sideration that  he  assume  the  payments 
thereon  is  invalid,  except  in  so  far  as  ac- 
quiesced in  by  the  adult  children  of  insured 
uniting  with  him  in  the  assignment. 

[See  note  at  end  of  this  case.] 

Necesalty     aad     Katmre     of     Insurable 
Interest. 

One  taking  out  a  policy  of  insurance  in  the 
life  of  another  person  for  his  own  benefit 
must  have  an  interest  in  the  continuance  of 
the  life  of  the  insured;  an  "insurable  inter- 
est" being  such  an  interest  arising  from  the 
relations  of  the  parties  as  will  justify  a  rea- 
sonable expectation  of  advantage  or  benefit 
from  the  continuance  of  the  insured's  life, 
though  it  is  not  necessary  that  such  advan- 
tage be  capable  of  pecuniary  estimation. 

Jfeeessity    that    Assleaae    Have    Insur- 
able Interest. 

The  assignee  of  a  policy  of  life  insurance 
or  of  the  proceeds  thereof  must  have  an  in- 
surable interest  in  the  life  of  the  insured. 

[See  5  Ann.  Cas.  360;  12  Ann.  Cas.  686; 
Ann.  Cas.  1913B  884.] 

As    between    Spovses    or    Parent    and 
Cbild. 

Based  exclusively  upon  affinity,  a  wife  has 
^  an   insurable    interest    in   her   husband    and 
*  the  husband  in  his  wife;   and  based  exclu- 
sively upon  consanguinity,  a  father  has  an 
insurable  interest  in  his  child  and  a  child 
In  the  life  of  its  father. 

EITect  of  Want  of  Insvrable  Interest  — 
Good  Faith. 

While  an  assignment  of  a  policy  of  insur- 
ance must,  in  any  case,  be  characterized  by 
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good  faith,  yet  good  faith  alone  is  not  suffi- 
cient to  sustain  a  policy  of  insurance,  taken 
out  upon  the  life  of  another  by  one  who  has 
no  interest  in  the  continuance  of  such  life. 
[See  128  Am.  St.  Rep.  304.] 

Ezeovtora  and  Administrators  —  For- 
feiture of  CommiBsiona  —  Delay  in 
Settlenient. 

Under  Code  1904,  §§  2678,  2679,  requiring 
executors  and  administrators  to  settle  their 
accounts  and  providing  for  a  forfeiture  of 
their  commissions,  an  administrator  of  an 
estate  qualifying  in  1893  and  an  executor  of 
an  estate  qualifying  in  1892  are  not  entitled 
to  commissions  on  that  part  of  the  estate  of 
their  respective  decedents  due  and  payable 
to  heirs,  not  made  until  compelled  by  suit. 

Appeal  from  Circuit  Court,  Spotsylvania 
county. 

Action  by  J.  B.  Jones  et  al.,  plaintiffs, 
against  Betty  K.  Crismond,  administratrix, 
et  al.,  defendants.  Judgment  for  plaintiffs. 
Defendants  appeal.  The  facts  are  stated  in 
the  opinion.    Affibmed. 

8t,  Oeo.  R,  Fitzhugh  for  appellants. 
8.  P.  Powell  for  appellees. 

[35]  Habbison,  J.— The  essential  facts  of 
this  case  are  that  John  T.  Coleman,  in  Febru- 
ary, 1881,  had  his  life  insured  in  the  Valley 
Mutual  Life  Insurance  Company  for  $1,000, 
and  in  September  of  the  same  year  he  pro- 
cured another  policy  in  the  same  company  for 
$2,000.  In  both  of  these  policies  he  made  his 
wife,  her  personal  representatives  or  assigns, 
the  beneficiary.  In  November,  1882,  the  wife, 
Emily  L.  Coleman,  died.  In  September,  1889, 
John  T.  Coleman,  the  insured,  assigned  the 
$2,000  policy  and  all  the  money  to  be  derive^ 
therefrom  to  his  son,  W.  J.  Coleman,  and  his 
son-in-law,  H.  F.  Crismond,  in  consideration 
of  their  assuming  the  payment  of  the 
premiums  and  assessments  to  become  due  and 
payable  under  the  terms  of  the  policy.  On 
the  same  day  a  like  assignment  of  the  $1,000 
policy  and  the  money  to  be  derived  therefrom 
was  made  to  Richard  T.  Goodwin,  another  son- 
in-law  of  the  insured.  The  reason  for  making 
these  assignments,  expressed  on  their  face, 
was,  that  the  beneficiary  named  in  each  of  the 
policies  was  dead  and  the  insured  was  un- 
willing to  continue  to  pay  the  premiums  and 
keep  them  in  force.  AH  of  the  children  of  the 
insured  approved  and  acquiesced  in  these  as- 
signments except  the  appellees,  [36]  who 
were  infant  grandchildren  of  the  insured,  be- 
ing the  children  of  a  deceased  daughter. 

John  T.  Coleman  died  in  1892,  leaving  a 
will  in'  which  his  son  Wm.  J.  Coleman,  and 
his  son-in-law,  H.  F.  Crismond,  were  named 
as  his  executors.  The  policies  were  not  men- 
tioned in  the  will,  but  were  later  collected 
and  disposed  of  in  accordance  with  the  terms 
of  the  assignments,  one-third  of  the  proceeds 


to  each  of  the  three  assignees,  the  insurance 
company  paying  the  same  to  Wm.  J.  Coleman, 
one  of  the  assignees,  who  was,  before  such 
payment,  required  to  qualify  as  administrator 
of  Emily  L.  Coleman,  the  wife  and  original 
beneficiary,  and  to  receive  the  same  as  her 
administrator.  Shortly  after  the  policies 
were  paid  and  cancelled,  the  insurance  com- 
pany failed. 

The  appellees,  grand-children,  as  already 
stated,  of  the  insured,  claimed  that  the  assign- 
ment of  each  of  these  policies  was  invalid  and 
of  no  effect.  A  number  of  grounds  were  urged 
in  support  of  this  contention,  all  of  which 
were  decided  adversely  to  the  complainants, 
except  the  fifth,  which  involved  the  insurable 
interest  of  the  assignees  of  the  policies  in  the 
insured.  The  correctness  of  the  conclusion 
reached  by  the  court  upon  that  question  is 
the  chief  subject  of  controversy  raised  by 
this  appeal. 

We  are  of  opinion  that  there  was  no  error 
in  the  ruling  of  the  circuit  court  that  Wm.  J. 
Coleman  had  an  insurable  interest  in  hia 
father's  life,  and  tliat  the  assignment  of  the 
$2,000  policy,  so  far  as  it  concerned  his  inter- 
est therein,  was  valid  and  free  from  any  ob- 
jection. Valley  Mut.  L.  Assoc,  v.  Teewalt, 
79  Va.  421. 

We  are  further  of  opinion,  after  the  best 
consideration  we  have  been  able  to  give  the 
subject,  that  the  circuit  court  did  not  err  in 
holding  that  the  two  sons-in-law  were  without 
any  insurable  interest  in  the  life  of  their 
father-in-law,  and,  therefore,  that  the  assign- 
ments, so  far  as  their  interest  in  them  waa 
concerned,  were  under  the  law  invalid,  except 
to  [37]  the  extent  that  they  were  acquiesced 
in  by  the  adult  children  of  the  insured  wha 
united  with  him  in  executing  the  same. 

It  is  a  settled  principle  in  our  American 
jurisprudence  that  one  taking  out  a  policy  of 
insurance  on  the  life  of  another  person  for  his 
own  benefit,  must  have  an  interest  in  the  con- 
tinuance of  the  life  of  the  insured.  And  this 
court  has  repeatedly  held  that  the  assignee  of 
a  life  policy  or  the  proceeds  thereof  must 
have  an  insurable  interest  in  the  life  of  the 
insured.  Roller  v.  Moore,  86  Va.  512,  10  S. 
E.  241,  6  L.R.A.  136;  New  York  L.  Ins.  Co. 
V.  Davis,  96  Va.  737,  32  S.  E.  475,  44  L.R.A. 
305;  Tate  v.  Commercial  Bldg.  Assoc.  97  Va. 
74,  33  S.  E.  382,  46  L.R.A.  243,  76  Am.  St. 
Rep.  770. 

It  is  to  be  observed  that  the  assignments 
here  involved  were  made  long  before  the  stat- 
ute was  passed  providing  for  the  assignment 
of  a  policy  for  a  valuable  consideration  with- 
out regard  to  whether  the  assignee  has  an 
insurable  interest  or  not;  so  that  this  case  is 
not  controlled  by  that  statute,  which  is  found 
in  Acts  1902-3-4,  p.  256,  Code,  section  2859-a. 
The  established  principle  adverted  to  rests 
upon  the  view,  that,  where  the  person  taking 


CRISMOND'S  ADMX.  v.  JONES. 

117  Va.  54. 


157 


out  the  policy  on  the  life  of  another  has  no 
insurable  interest  in  such  life,  and,  therefore, 
Qo  interest  in  its  continuance,  the  transaction 
is  a  mere  speculative  or  wager  contract  and 
is  void  because  contrary  to  public  policy. 

What  constitutes  an  insurable  interest  in 
tfae  life  of  another  is  very  clearly  stated  by 
Mr.  Justice  Field  in  Warnock  v.  Davis,  104 
U.  S.  775,  26  U.  S.  (L.  ed.)  924,  where  it  is 
said:  "It  is  not  easy  to  define  with  pre- 
cision what  will  in  all  cases  constitute  an  in- 
surable interest,  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.  It  may  be 
stated  generally,  however,  to  be  such  an  inter- 
est arising  from  the  relations  of  the  party  ob- 
taining the  insurance,  either  as  creditor  or  of 
surety  for  the  assured,  or  from  the  ties  of 
blood  or  marriage  to  him,  as  will  justify  a 
reasonable  expectation  or  advantage  or  benefit 
from  the  continuance  of  his  life.  It  is 
[38]  not  necessary  that  the  expectation  of  ad- 
vantage or  benefit  should  be  always  capable 
of  pecuniary  estimation,  for  a  parent  has  an 
insurable  interest  in  the  life  of  his  child,  and 
a  child  in  the  life  of  his  parent,  a  husband  in 
the  life  of  his  wife  and  a  wife  in  the  life  of 
her  husband.  The  natural  affection  in  cases 
of  this  kind  is  considered  as  more  powerful, 
as  operating  more  efficaciously,  to  protect  the 
life  of  the  insured,  then  any  other  considera- 
tion. But  in  all  cases  there  must  be  a  reason- 
able ground,  founded  upon  the  relations  of 
the  parties  to  each  other,  either  pecuniary  or 
of  blood  or  of  affinity  to  expect  some  benefit 
or  advantage  from  the  continuance  of  the  life 
of  the  assured,  otherwise  the  contract  is  a 
mere  wager  by  which  the  party  taking  the 
policy  is  directly  interested  in  the  early 
death  of  the  assured." 

The  extent  to  which  this  court  has  gone, 
based  exclusively  upon  affinity,  is  to  hold  that 
a  wife  has  an  insurable  interest  in  her  hus- 
band and  a  husband  in  his  wife,  and  based  ex- 
clusively upon  consanguinity  to  hold  that  a 
father  has  an  insurable  interest  in  his  child 
and  a  child  in  the  life  of  its  father.  Beyond 
this  jurisdiction  the  ties  of  blood  and  affinity 
alone  have  not  been  held,  so  far  as  we  are 
advised,  to  afford  an  insurable  interest  fur- 
ther than  the  relationship  of  husband  and 
wife,  parent  and  child,  brother  and  sister,  and 
grand-parent  and  grand-child.  Aetna  L.  Ins. 
Co.  V.  France,  94  U.  S.  561,  24  U.  S.  (L.  ed.) 
287;  Breese  y.  Metropolitan  L.  Ins.  Co.  37 
App.  Div.  152,  56  N.  Y.  S.  775;  Burke  v.  Pru- 
dential Ins.  Co.  155  Pa.  St.  295,  26  Atl.  445. 

We  have  been  cited  to  no  case,  and  have 
not  found  one,  which  goes  so  far  as  holding 
that  the  connection  between  son-in-law  and 
father-in-law  is  sufficient  to  create  an  in- 
surable interest  in  the  latter  in  favor  of 
the  former,  while  numerous  courts,  which 
have  held  that  insurable  interest  could  be 
based  upon  ties  of  consanguinity  and  affinity. 


have  held  that  the  relationships  of  uncle  or 
aunt,  nephew  or  niece,  [39]  cousins,  step-son 
or  step-daughter,  brother-in-law,  mother-in- 
law,  son-in-law,  etc.,  will  not  support  an  in- 
surable interest.  Coo  ley's  Briefs  of  Insur- 
ance Law,  pp.  290-291,  and  cases  there  cited. 

The  learned  counsel  for  the  appellants  has 
argued  with  great  force  that  good  faith  in 
the  transaction  is  the  essential  thing  in  de- 
termining the  validity  of  the  policies  assigned 
in  this  case,  and  cited  Connecticut  Mut.  L. 
Ins.  Co.  V.  Schaefer,  94  U.  S.  460,  24  U.  S.  (L. 
ed.)  251,  in  which  Mr.  Justice  Bradley  says: 
"The  essential  thing  is  that  the  policy  shall 
be  obtained  in  good  faith,  and  not  for  the 
purpose  of  speculating  upon  the  hazard  of  a 
life  in  which  the  assured  has  no  interest." 
It  may  be  conceded  that  the  utmost  good 
faith  obtained  between  the  parties  to  the 
transaction  under  consideration,  but  good 
faith  alone  is  not  sufficient  to  sustain  a  policy 
taken  out  upon  the  life  of  another  by  one 
who  has  no  interest  in  the  continuance  of 
such  life.  If  it  were,  the  law  which  condemns 
such  transactions,  upon  the  ground  of  public 
policy,  would  avail  but  little.  Of  course  the 
transaction  must  in  anv  case  be  characterized 
by  good  faith,  but  as  said  by  Mr.  Justice  Field 
in  Warnock  v.  Davis,  supra:  **In  all  cases 
there  must  be  a  reasonable  ground,  founded 
upon  the  relation  of  the  parties,  either  pe- 
cuniary,- or  of  blood,  or  of  affinity,  to  expect 
some  benefit  from  the  continuance  of  the  life 
of  the  assured,  otherwise  the  contract  is  a 
mere  wager  by  which  the  party  taking  the 
policy  is  directly  interested  in  the  early  death 
of  the  insured."  In  the  light  of  the  decisions 
of  this  court  and  the  great  weight  of  au- 
thority elsewhere,  insurable  interest,  based 
exclusively  upon  affinity,  cannot  be  extended 
so  as  to  give  a  son-in-law  an  insurable  interest 
in  the  life  of  his  father-in-law.  The  affection, 
if  any,  springing  from  the  relation  of  father- 
in-law  and  son-in-law  is  not  the  natural  love 
which  springs  from  the  relation  of  parent  and 
child,  but  is  an  acquired  affection  such  as  that 
existing  between  friends  [40]  who  are 
strangers  in  blood,  and  cannot  be  considered 
as  more  powerful  and  operating  more  efficaci- 
ously to  protect  the  life  of  the  insured  than 
any  other  consideration. 

We  are  further  of  opinion  that  the  circuit 
court  did  not  err  in  denying  to  the  executors 
of  John  T.  Coleman  and  the  administrator  of 
Emily  L.  Coleman  commissions  on  that  por- 
tion of  the  estate  of  their  respective  decedents 
which  was  due  and  payable  to  the  appellees. 
Although  the  administrator  of  Emily  L.  Cole- 
man qualified  in  1893,  and  the  executors  of 
John  T.  Coleman  qualified  in  1892,  neither  of 
these  fiduciaries  made  any  settlement  of  their 
accounts,  as  required  by  statute,  until  com- 
pelled to  do  so  in  this  cause,  which  was  insti- 
tuted  by   the  appellees    in    1899;     and    no 
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reasonable  or  sufficient  excuse  has  been  offered 
for  their  failure  to  perform  this  plain  and 
mandatory  duty.    Code,  sees.  2678,  2679. 

We  are  further  of  opinion  that  there  is  no 
merit  in  the  cross-errors  assigned  by  the  ap- 
pellees. That  the  amount  involved  gives  this 
court  jurisdiction  in  the  premises  clearly  ap- 
pears from  the  record.  The  action  of  the 
court  in  holding  that  W.  J.  Coleman  had  an 
insurable  interest  in  his  father's  life  has  al- 
ready been  disposed  of  and  need  not  be  fur- 
ther considered. 

No  sufficient  ground  is  shown  for  the  con- 
tention of  appellees  that  the  court  erred  in 
charging  them  with  $500  which  appears  to 
have  been  due  from  their  father  to  the  estate 
of  their  grandfather,  John  T.  Coleman. 

Upon  the  whole  case,  we  are  of  opinion  that 
the  decree  complained  of  must  be  affirmed. 

Affirmed. 


NOTE. 

RelatloBsliip  by  Affinity  aa  Svpportins 
laavrable  Interest  in  Idf e. 

The  authorities  discussing  insurable  inter- 
est as  arising  from  the  relation  of  a  married 
person  to  the  relatives  of  his  or  her  spouse 
are  in  accord  with  the  holding  of  the  report- 
ed case  to  the  effect  that  such  affinity  does 
not  give  rise  to  an  insurable  interest.  .  Chand- 
ler v.  Mutual  L.  etc.  Assoc.  131  Ga.  82,  61 
S.  £.  1036  (brother-in-law) ;  American  Mut. 
L.  Ins.  Co.  v.  Mead,  39  Ind.  App.  215,  79  N. 
E,  526  (mother-in-law)  ;  Rombach  v.  Pied- 
mont, etc.  L.  Ins.  Co.  35  La.  Ann.  233,  48  Am. 
Rep.  239  (mother-in-law) ;  Smith  v.  Pinch,  80 
Mich.  332,  46  N.  W.  183  (mother-in-law); 
Stoner  v.  Line,  16  W.  X.  0.  (Pa.)  187 
(mother-in-law  > ;  Stambaugh  v.  Blake,  1 
Mona.  (Pa.)  609,  15  Atl.  705,  22  W.  N.  C.  407 
(mother-in-law)  ;  Ramsay  v.  Myers,  6  Pa. 
Dist.  468  (father-in-law)  ;  United  Brethren 
Mut.  Aid  Soc.  V.  McDonald,  122  Pa.  St.  324, 
16  Atl.  439,  9  Am.  St.  Rep.  Ill,  1  L.R.A.  23» 
( stepfather ) .  See  also  Adams  v.  Reed  ( Ky  ) 
38  S.  W.  420,  reversing  36  S.  W.  568  (insur- 
able interest  in  life  of  son-in-law  because  of 
financial  arrangement)  ;  Shea  v.  Massa- 
chusetts Ben.  Assoc.  160  Mass.  289,  35  N.  £. 
855,  39  Am.  St.  Rep.  475  (insurance  on  life 
of  father-in-law  valid  under  special  circum- 
stances). 

Thus  in  Stoner  v.  Line,  supra,  it  was  said: 
'*The  court  correctly  held  that  the  son-in-law, 
in  whose  favor  this  policy  was  taken,  had  no 
insurable  interest  in  the  life  of  his  mother-in- 
law.  He  was  not  a  creditor  of  hers  nor  in 
any  manner  legally  liable  for  her  support  or 
maintenance.  Neither  could  inherit  from  the 
other.  There  was  no  consanguinity  between 
them.  The  mere  fact  that  he  married  her 
daughter  gave  him  no  such  pecuniary  inter- 


est in  the  preservation  of  her  life  as  to  per- 
mit him  to  effect  a  valid  insurance  thereon 
for  his  benefit.  As  to  him  it  was  purely  a 
gambling  contract." 

And  in  Rombach  v.  Piedmont,  etc.  L.  Ins. 
Co.  35  La.  Ann.  233,  48  Am.  Rep.  239,  the 
court  said:  ''The  insurable  interest  in  the 
life  of  another  is  a  pecuniary  interest.  A 
policy  of  insurance,  procured  by  one  for  his 
own  benefit  upon  the  life  of  another,  the  bene- 
ficiary being  without  interest  in  the  continu- 
ance of  the  life  insured,  is  against  public 
policy  and  therefore  void.  .  .  .  The  Books 
formulated  the  general  principle  somewhat  in 
this  way:  when  the  insurable  interest  arises, 
or  is  implied  from  relationship,  it  will  be 
deemed  to  exist  when  the  relationship  is  such 
that  the  insurer  has  a  legal  claim  upon  the 
insured  for  services  or  support.  Even  though 
such  legal  claim  does  not  exist,  yet  Avhere 
from  the  personal  relations  of  the  two,  and 
the  kindness  and  good  feeling  displayed  by 
the  insured  to  the  insuree,  the  latter  has  a 
reasonable  right  to  expect  some  pecuniary 
advantage  from  the  continuance  of  tbe  life  of 
the  former  or  to  fear  loss  from  his  death,  an 
insurable  interest  will  be  held  to  exist.  .  .  . 
Rombach  was  in  none  of  the  categories  of  per- 
missible insurers.  He  had  no  insurable  inter- 
est in  the  life  of  his  mother-in-law.  This  is 
conceded  by  his  counsel,  but  inasmuch  as  he 
is  natural  tutor  to  his  child,  who  is  the  grand- 
child of  Mrs.  Geisler,  it  is  claimed  that  'the 
relationship  of  plaintiff  by  affinity  to  the  de- 
ceased, and  by  blood  to  his  own  child,  and 
the  latter's  relationship  by  blood,  as  a  forced 
heir,  to  both  his  father  and  grandmother,  does 
constitute  a  substantial  insurable  interest.' 
This  lengthened  tie  long  drawn  out  is  too 
attenuated  to  support  a  policy  of  insurance." 


COOK 

V. 

HIGHLAND  HOSPITAL  ET  AL. 

North  Carolina  Supreme  Court — February 

24,  1915. 

lea  N.  Car.  260;  84:  S.  E,  SS2. 


Hoapitala  and  Asylvma  —  PriTate  Sa&a- 
torivm  —  Wrongiial  Deteatiom  of 
Patient. 

Where  a  patient  in  a  sanatorium,  who  is 
not  in  such  condition  that  she  would  be  likely 
to  imperil  her  health  or  safety,  desired  to 
leave,  those  in  charge  of  the  sanatorium  can- 
not lawfully  compel  her  to  remain. 

[See  note  at  end  of  this  case.] 


s 

A  patient,  by  agreeing  to  abide  by  the  rules 
of  a  private  hospital  and  to  remain  there  for 
a  fixed  time,  does  not  thereby  surrender  con- 
trol of  herself. 

[See  note  at  end  of  this  case.] 


That  the  head  of  a  private  hospital  in  good 
faith,  believed  he  was  entitled  to  imprison  a 
patient,  who  desired  to  leave,  is  no  defense  to 
an  action  for  compensatory  damages. 

[See  note  at  end  of  this  case.] 


Should  a  patient  in  a  private  hospital  be- 
come insane  after  going  there  for  treatment, 
it  is  the  duty  of  those  in  charge  to  notify  her 
relatives,  and  not  to  imprison  the  patient. 

[See  note  at  end  of  this  case.] 
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tiff  and  restrained  her  of  her  liberty,  as  al- 
leged in  the  complaint,  and  that  this  was 
done  wantonly,  willfully,  and  maliciously  by 
the  defendants,  who  also  wantonly,  willfully, 
and  maliciously  assaulted  her,  as  alleged  in 
the  complaint,  and  awarded  compensatory 
damages,  but  no  punitive  damages.  The  de- 
fendants moved  to  set  aside  the  verdict  upon 
the  ground  of  misconduct  by  a  juror,  but  the 
court  found  upon  the  evidence  that  there  was 
no  misconduct  as  alleged,  and  denied  the  mo- 
tion and  entered  judgment  for  plaintiff  upon 
the  verdict.     Appeal  by  defendants. 


Where  a  patient  does  not  abide  by  the  rules 
of  a  private  hospital  according  to  her  agree- 
ment, the  remedy  for  those  in  charge  is  to 
discharge  her. 

[See  note  at  end  of  this  case.] 

Appeal    and    Error    —    Qnestloiia    Be- 
▼lewed  ^  Amovat  of  Damases. 

A  finding  by  the  jury  as  to  the  amount  of 
compensatory  damages  due  a  patient  who 
had  been  imprisoned  in  a  private  sanatorium 
in  a  room  next  to  a  lunatic,  approved  by  the 
trial  court,  cannot  be  reviewed  on  appeal. 

Be'rie^r  of  Faets  ^  BClseomdvet  of  Jury. 

A  finding  by  the  trial  judge,  denying  de- 
fendant's motion  to  set  aside  the  verdict  for 
misconduct  of  the  jury,  where  based  upon  the 
evidence,  is  not  reviewable. 

Appeal  from  Superior  Court,.  Buncombe 
county;     Cline,  Judge. 

Action  by  Beatrice  Cook,  plaintiff,  against 
Highland  Hospital  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

[251]  This  was  an  action  to  recover  dam- 
ages on  account  of  the  unlawful  detention  of 
the  plaintiff  by  the  defendants  in  the  defend- 
ant hospital  operated  by  the  defendant  Car- 
roll, and  for  assaults  committed  on  her  and 
neglect  of  her  while  in  the  hospital,  which 
acts  arc  alleged  to  have  been  wrongful  and 
committed  willfully,  wantonly,  and  malicious- 
ly by  the  defendants. 

The  defendants  denied  that  any  wrongful 
acts  were  committed  by  them,  as  allegcid  by 
the  plaintiff,  but  aver  that  she  regularly  en- 
tered herself  as  a  patient  and  agreed  to  be 
governed  by  the  rules  and  regulations  of  the 
hospital;  that  she  was  nervous  and  not  capa- 
ble mentally  of  caring  for  herself,  and  that 
what  was  done  was  in  accordance  with  the 
rules  and  regulations  of  the  institution,  and 
denied  that  she  was  assaulted  or  neglected 
while  under  their  care. 

The  jury  found  for  their  verdict  that  the 
defendants  wrongfully  imprisoned  the  plain- 


Martin,  Rollins  d  Wright  for  appellants. 
Jones  d  Williams  and  Oliver  d  Oliver  for 
appellee. 

Clark,  C.  J. — The  plaintiff  was  a  young 
woman,  about  to  be  married,  who  came  to 
Asheville,  N.  C,  from  Savannah,  Ga.,  to 
rid  her  system  of  [252]  malaria  and  for 
recreation  and  rest.  She  was  somewhat 
delicate  and  nervous,  but  the  evidence  is  that 
her  mind  was  perfectly  clear.  Having  heard 
of  the  Highland  Hospital,  operated  by  Dr. 
Carroll,  as  a  sanitarium,  she  entered  that 
institution  after  visiting  it,  but  it  was  con- 
cealed from  her  that  it  was  a  private  asylum. 
The  defendant  Carroll  gave  her  two  pamph- 
lets, one  entitled  "Diets,"  describing  most 
delicious  and  appetizing  foods.  Tlie  other 
contained  a  description  of  sixty  different 
"baths,"  most  elegant  and  luxurious,  and 
offering  most  enticing  indu(^ements  to  pa- 
tients. These  pamphlets  filed  in  the  record 
are  the  ne  plus  ultra  of  all  that  is  elegant 
and   luxurious   in   bathing  and  diets. 

According  to  the  evidence  of  the  plain- 
tiff and  her  sister  she  entered  the  institution 
upon  these  representations  and  with  no  other 
thought  than  that  she  would  be  free  to  leave 
at  will,  could  communicate  freely  with  her 
familv,  and  would  receive  the  baths  and 
diet  mentioned  in  the  pamphlets.  She  con- 
tracted for  and  received  a  front  corner  room^ 
and  her  married  sister  returned  to  the  hotel. 
This  was  on  Sunday,  4  August,  1912.  On 
the  next  day  she  was  informed  that  she 
would  not  be  permitted  to  see  her  married 
sister  nor  communicate  with  her,  and  was 
told  that  she  must  have  her  breasts  massaged 
and  her  hair  shampooed.  She  testified  that 
her  hair  had  been  shampooed  just  before  leav- 
ing home  and  she  was  suffering  from  cold, 
sore  throat,  and  earache,  and  that  her  physi- 
cal condition  just  at  that  time  forbade  her 
being  subjected  to  being  massaged,  and  she 
protested  against  both.  The  nurses  gave  this 
information  to  the  defendant  Carroll,  but  be 
gave  imperative  orders  that  the  plaintiff 
"must  be  massaged  and  shampooed."  Her 
evidence  is  that  in  obedience  to  this  order  two 
or   three   nurses    took    the   plaintiff   forcibly 
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from  her  bed,  while  lightly  clad,  raised  her 
forcibly  from  the  floor,  when  she  fell  upon 
it,  carried  her  to  the  bathroom,  massaged  her 
breasts  and  shampooed  her  hair  against  her 
will.  The  plaintiff  then  demanded  to  leave 
the  hospital,  and  to  see  her  sister,  and  an- 
nounced that  she  would  not  remain.  The  de- 
fendant Carroll  was  informed  of  this.  He 
thereupon  gave  orders  that  the  plaintiff  was 
not  to  see  her  sister  or  leave  the  hospital. 
According  to  the  defendant's  testimony,  the 
plaintiff  stated  that  she  would  jump  out 
of  the  window  before  she  would  stav  there 
without  seeing  her  sister.  The,  defendant  Car- 
roll thereupon  directed  that  she  should  be 
moved  into  a  protected  room  or  padded  cell 
located  in  the  rear,  with  diamond-shaped  wire 
meshing  on  the  inside  and  iron  bars  on  the 
outside,  a  locked  door,  and  an  electric  light 
at  the  ceiling  inclosed  with  wire  and  operated 
from  the  outside.  This  room  had  scant  furni- 
ture and,  according  to  the  report  of  the 
nurses,  was  infested  with  roaches. 

Adjoining  this  locked  cell  were  raving  luna- 
tics shrieking  to  be  let  out.  On  each  of  the 
days  prior  to  this  time  and  after  the  plaintiff 
was  taken  to  the  barred  and  locked  cell  the 
plaintiff's  married  sister  paid  visits  to  [253] 
the  hospital,  but  was  kept  in  ignorance  of 
the  treatment  given  to  tlie  plaintiff  and  was 
not  permitted  to  see  her.  The  plaintiff  was 
kept  immured  in  the  cell,  above  described, 
adjoining  raving  insane  people,  while  her 
married  sister  returned  to  Savannah,  carrying 
assurance  from  the  defendant  Carroll  to  the 
family  that  the  plaintiff  was  progressing 
nicely. 

After  five  days  the  plaintiff  was  removed 
from  the  locked  and  barred  cell  to  another 
back  room,  where  she  waa  restrained  of  her 
liberty  against  her  will  and  prevented  from 
communicating  with  any  member  of  her  fam- 
ily for  more  than  three  weeks,  making  thirty- 
two  days  in  all,  until  her  mother,  after 
receiving  a  pathetic  letter  written  by  the 
plaintiff,  who  had  bribed  a  colored  maid  to 
secure  a  pencil  and  mail  a  letter,  came  to  the 
sanitarium  and  demanded  her  daughter. 

The  "Highland  Hospital"  was  incorporated, 
but  the  defendant  Robert  S.  Carroll  waa  in 
sole  and  exclusive  charge,  and,  together  with 
his  wife,  owned  ninety-nine  shares  out  of  the 
one  hundred  shares  of  the  capital  stock.  Dur- 
ing the  entire  time  the  plaintiff  was  in  the 
hospital  the  defendant  Carroll  visited  her 
only  three  times,  according  to  the  plalntifi^s 
testimony,  or  five  times  according  to  the  de- 
fendant's testimony.  The  plaintiff  was  pay- 
ing $35  per  week  for  board  and  was  charged 
$15  per  week  extra  for  half  the  time  of  a 
trained  nurse  who  was  only  a  student  and 
who  was  being  paid  only  $8  per  month  by 
the  defendants.  The  plaintiff  was  subjected 
to   compulsory   hypodermic   injections   twice 


every  day  during  her  stay,  against  her  pro- 
test. Her  breasts  were  forcibly  massaged 
each  day  in  such  a  forcible  manner  that  she 
groaned  under  the  treatment. 

Instead  of  the  luxurious  diet  described  in 
the  pamphlet,  the  food  given  the  plaintiff  was 
3  ounces  of  milk  and  1  ounce  of  lithia  water 
eight  times  a  day  at  the  beginning,  which  was 
increased  to  6  ounces  of  milk,  I^  ounces  of 
cream,  and  two  raw  crated  eggs.  She  was 
read  "Why  Worry"  and  "Those  Nerves"  con- 
stantly during  her  stay.  The  defendant  Car- 
roll wrote  only  one  letter  to  her  family  dur- 
ing the  thirty-two  days  she  was  immured 
under  his  control.  The  plaintiff's  arm  was  in- 
jured by  the  force  used  in  dragging  her  to  the 
bathroom  to  such  an  extent  that  she  com- 
plained of  it  constantly  during  her  stay  in 
the  hospital.  She  testified  that  she  was  such 
a  physical  wreck  by  reason  of  her  treatment 
that  she  could  not  make  her  wedding  clothes 
after  her  return  home,  and  that  she  could  not 
hold  her  baby  after  it  was  born.  She  graphi- 
cally describes  her  agony  of  mind  during  her 
illegal  restraint  among  lunatics,  in  a  private 
asylum,  in  a  distant  State,  far  from  home  and 
friends,  without  means  of  communication  with 
her  family,  without  money  and  clothes  with 
which  to  escape,  being  forcibly  detained 
against  her  will  and  having  entered  the  in- 
stitution, according  to  her  testimony,  with- 
out knowledge  [254]  of  its  nature  and  being 
duped  into  supposing  that  it  was  a  rest  cure, 
with  luxurious  diet  and  baths.  She  testifies 
that  she  returned  home  a  nervous  wreck,  re- 
quiring careful  treatment  for  many  months 
and  indelibly  stamped  with  her  experience 
as  a  prisoner  in  a  madhouse. 

The  defendants  in  their  evidence  deny  the 
mistreatment,  allege  that  the  plaintiff  was 
nervous  and  hysterical,  but  admit  that  she 
was  restrained  of  her  liberty;  that  she  was 
placed  in  the  "protected"  room  and  after- 
wards removed  to  another  "protected"  room; 
that  her  hair  was  shampooed,  though  she 
earnestly  resisted,  and  that  she  was  restrained 
of  her  liberty  and  kept  in  the  institution 
against  her  will,  and  that  the  family  were 
not  informed  of  that  fact.  The  defendant  Car- 
roll testified  that  he  restrained  her  and  kept 
her  in  the  institution  against  her  will;  that 
her  lack  of  self-control  had  reached  hvsteria, 
which  was  that  she  was  "impulsive  and  would 
do  unreasonable  things."  He  did  not  testify 
that  she  was  insane,  but  said  that  hysteria 
is  "the  borderland  between  sanity  and  in- 
sanitv." 

The  judge  properly  told  the  jury,  "If  the 
plaintiff  was  24  years  of  age,  unmarried,  and 
was  there  in  the  hospital,  and  she  subse- 
quently applied  to  the  authorities  of  the 
hospital  for,  and  demanded,  her  release — de- 
manded that  she  be  allowed  to  go  from  the 
institution   and  be  allowed   and  suffered   to 
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leave  there,  and  after  fluch  demand  made,  if 
jou  find  it»  and  that  it  was  communicated 
by  the  nurses,  or  through  the  property  chan- 
nels, to  Dr.  Carroll,  and  after  that,  that  she, 
either  by  words  or  by  locking  doors  or  by 
anything  that  comes  up  to  the  definition  of 
imprisonment  that  I  have  given  you,  was  im- 
prisoned, so  that  she  wajs  unable  to  carry  out 
her  desires  and  wishes  in  that  regard,  then 
if  you  find  these  facts,  after  that,  the  court 
charges  you  as  a  matter  of  law  that  she  would 
be  wrongfully  imprisoned  and  restrained  of 
her   liberty. 

*'If  you  were  to  find  that  she  was  in  the 
institution  and  that  she  was  demanding  to  be 
released,  which  was  properly  communicated 
to  the  hospital  authorities,  but  if  you  were  to 
further  find  to  your  satisfaction  that  she  was 
so  nervous  from  any  ailment  or  disease  and 
so  irrational  that  there  was  reasonable  proba- 
bility that  if  so  released  at  the  time  she  would 
do  herself  some  bodily  harm,  under  such  cir- 
cumstances the  hospital  would  have  the  right 
to  detain  her,  and  restrain  her,  under  the 
law  of  necessity  and  humanity,  until  that 
condition  as  to  the  reasonable  apprehension 
of  doing  herself  bodily  harm  had  passed.  And 
within  that  rule  or  limitation  it  would  not 
be  a  wrongful  and  unlawful  imprisonment. 

**Xow,  it  is  for  you,  gentlemen,  to  say  from 
the  testimony,  the  facts  you  find,  how  this 
matter  is.  Even  though  she  went  in  under 
this  paper,  and  if  you  find,  as  she  contends, 
that  she  was  perfectly  rational  and  knew  what 
she  was  doing,  what  she  wanted  and  didn't 
want,  and  she  wanted  to  leave  the  institution, 
and  expressed  it  to  the  hospital  authorities, 
[255]  and  the  hospital  authorities  knew  of 
that  fact,  and  then  after  that  restrained  her 
of  her  liberty,  then  it  would  be  in  law,  as 
I  am  holding,  wrongful  detention,  unless  they 
were  justified  in  restraining  her  under  those 
rules  of  humanity  and  regard  for  her  welfare, 
as  I  have  just  given  you." 

Tliere  was  a  conflict  of  evidence  as  to  the 
treatment  that  the  plaintiff  received,  but 
there  is  no  controversy  that  the  plaintiff  was 
detained  in  the  defendant's  hospital  against 
her  will;  confined  for  thirty -two  days;  that 
she  was  confined  a  considerable  part  of  the 
time  in  a  locked  and  barred  cell;  that  she 
was  denied  all  communication  with  her 
friends  and  subjected  to  having  her  hair 
shampooed  and  to  massage  of  delicate  por- 
tions of  her  body  and  to  hypodermic  injec- 
tions daily  against  her  will. 

The  defendants  contend  that  they  had  a 
right  to  do  these  things  because  the  plaintiff 
signed  an  agreement  upon  her  entrance  that 
she  would  be  subject  to  the  rules  and  regula- 
tions of  the  institution,  and  that  she  could 
not  be  set  at  liberty  without  danger  to  her- 
self. Tlie  judge  submitted  this  latter  phase 
to  the  jury,  who  found  against  it.  Besides, 
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the  defendants  did  not  account  for  the  fact 
that  though  the  plaintiff's  sister  visited  the 
institution,  they  gave  her  no  information  as 
to  plaintiff's  condition  and  treatment,  and 
that  during  the  whole  thirty-two  days  that 
the  plaintiff  was  restrained  by  them  of  her 
liberty  and  subjected  to  physical  treatment 
against  her  protest  no  information  was  given 
by  the  institution  to  her  relatives,  though 
this  was  practicable  diuring  the  entire  time 
by  wire  or  long-distance  phone. 

The  judge  properly  told  the  jury  that  the 
plaintiff  could  not  thus  surrender  control  of 
herself  to  another  by  signing  a  paper  at  her 
entrance  into  the  institution.  4  Cyc.  365; 
In  re  Lambert,  134  Cal.  626,  66  Pac.  851,  86 
Am.  St.  Rep.  296,  55  L.R.A.  856 ;  In  re  Baker, 
29  How.  Pr.  ( N.  Y. )  488.  The  main  defense 
relied  upon  by  the  defendants  is  that  if  they 
acted  in  good  faith  there  would  be  no  liability 
upon  their  part.  Whether  or  not  this  would 
be  a  defense  to  a  recovery  of  punitive  damages 
we  need  not  discuss,  for  the  jury  in  their 
verdict  denied  the  plaintiff,  on  the  issue  sub- 
mitted for  that  purpose,  any  recovery  of  puni- 
tive damages. 

"Good  faith"  is  not  a  defense  to  the  re- 
covery of  compensatory  damages  when  the 
jury  find  that  there  was  illegal  restraint  of 
liberty,  and  compulsory  massage  and  hypo- 
dermic injections  and  other  physical  treat- 
ment upon  a  defenseless  woman  who  was  in 
the  absolute  power  of  the  defendants  and 
kept  immured  under  lock  and  key  and  with 
barred  windows,  without  information  given 
by  them  to  her  family  of  her  condition  and 
she  denied  all  communication  with  them. 

It  is  unnecessary  to  discuss  in  detail  the 
exceptions  taken,  for  they  are  all  covered  by 
what  we  have  said. 

[256]  The  plaintiff  was  not  committed  as 
insane,  and  if  she  had  been  the  defendants  do 
not  account  for  the  fact  that  they  accepted 
her  as  sane  by  signing  the  agreement  with 
her  upon  her  entrance  into  the  institution.  If 
she  subsequently  became  insane,  it  was  the 
duty  of  the  institution  to  have  at  once  noti- 
fied her  mother  and  sister.  The  testimony  of 
the  defendants,  however,  is  that  she  was  not 
insane.  Evidently,  the  defendant  Carroll  be- 
lieved that  he  had  absolute  control  of  the 
plaintiff  and  the  right  to  imprison  her  if  she 
opposed  his  orders  or  will,  and  the  right  to 
impose  on  her  whatever  treatment  he  thouglit 
best,  and  that  the  family  need  not  be  con- 
sulted any  more  than  the  plaintiff  herself. 
The  effect  of  being  at  the  head  of  such  institu- 
tion is  very  often — too  often — ^to  render  the 
person  in  charge  callous  and  autocratic,  and 
in  his  own  opinion  irresponsible  to  any  one. 

In  this  land  the  law  guarantees  liberty  to 
every  one,  subject  to  restraint  only  in  the 
modes  provided  by  the.  law,  and  even  then 
there  is  the  right  to  review  the  conduct  of 


162 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


those  in  charge  of  those  deprived  of  their 
liberty.  The  plaintiff  was  not  committed  to 
the  care  of  the  defendants  by  any  legal  pro- 
ceedings adjudging  her  insane,  and  her  sign- 
ing the  paper  agreeing  to  be  subject  to  the 
rules  and  regulations  of  the  institution  was 
not  irrevocable.  It  did  not  subject  her  to 
the  Irresponsible  power  and  control  of  the  de- 
fendant. This  is  the  whole  controversy,  and 
require*  no  further  discussion. 

If  the  plaintiff  did  not  abide  by  her  agree- 
ment to  obey  the  rules  and  regulations  of  the 
institution  the  remedy  of  the  defendants  was 
to  discharge  her  or,  if  her  condition  forbade 
this,  to  notify  her  relatives  (neither  of  which 
they  did ) ,  and  not  to  imprison  her  and  to 
force  her  to  do  their  will. 

As  to  the  amount  of  compensatory  dam- 
ages due  the  plaintiff  by  reason  of  her  illegal 
detention,  and  the  physical  ill-treatment  that 
she  received,  the  jury  have  assessed  the 
amount  and  it  has  been  approved  by  the  trial 
judge,  and  is  not  reviewable  by  us.  Norton 
V.  North  Carolina  R.  Co.  122  N.  C.  937,  29 
S.  E.  886;  Benton  v.  North  Carolina  R.  Co. 
122  N.  C.  1009,  30  S.  E.  333,  and  citations; 
Boney  v.  Atlantic,  etc.  R.  Co.  145  N.  C.  250, 
58  S.  E.  1082. 

The  horrors  of  the  imprisonment  of  a  sane 
person  in  a  private  madhouse  (and  one  is  not 
the  less  such  because  it  may  be  advertised  as 
a  "sanitarium")  have  never  been  more  graphi- 
cally related  or  probably  more  truthfullj' 
than  by  Charles  Reade  in  "Hard  Cash.*'  Like 
the  novels  of  Charles  Dickens,  it  has  aided 
to  correct  evils  which  till  then  oppressed  and 
afflicted  society  without  hindrance  from  those 
who  administered  the  law. 

The  finding  by  the  judge  of  the  facts  upon 
the  motion  for  misconduct  of  the  jury  was 
based  upon  the  evidence  and  is  not  reviewable 
by  us,  and  his  conclusion  of  law  thereupon 
to  refuse  the  motion  was  correct.  Lewis  v. 
Fountain,  168  N.  C.  277,  84  S.  E.  278,  and 
cases  there  cited. 

No  error. 


KOTE. 

RIslfct  to  Damases  for  Ualawfiil  Do- 
tentlom  im  Hospital  or  Instltvtioii 
for  Insane. 

Liability  of  IriHtitution  or  Officer 
Thereof, 

A  state  insane  asylum  is  a  state  agency 
and  as  such  is  exempt  from  liability  for  tort. 
See  the  note  to  Riddoch  v.  State,  Ann.  Cas. 
1913E  1033  at  page  1040.  Likewise  the 
superintendent  of  such  an  institution  is  not 
liable  in  tort  for  acts  in  the  exercise  of  an 
official  discretion  or  for  the  negligence  of  his 
subordinates.    See  the  note  to  Emory  v.  Lit- 


tle John,  Ann.  Cas.  1915D  767.  So  in  Bacon  ▼. 
Bacon,  76  Miss.  458,  24  So.  968,  it  was  said 
obiter  that  the  superintendent  of  a  state  in- 
sane asylum  is  not  liable  for  the  detention 
of  a  patient  received  under  a  certificate  of 
physicians  made  in  due  statutory  form.  In 
Van  Deusen  v.  Newcomer,  40  Mich.  90,  an  ac- 
tion was  brought  against  the  superintendent 
of  a  state  insane  asylum  for  falsely  detaining 
and  imprisoning  the  plaintiff  in  an  asylum. 
The  statute  contained  provisions  relative 
to  insane  persons  sent  to  the  institution  by 
their  friends,  and  also  provided  for  the  com- 
mitment of  insane  persons  on  the  certificate 
of  the  probate  judge.  The  court  was  evenly 
divided  as  to  the  liability  of  the  superintend- 
ent, who  after  a  careful  investigation  and 
examination  of  the  patient  in  good  faith,  and 
a  belief  based  thereon  in  good  faith  that  he 
was  in  fact  insane,  received  the  patient  at  the 
request  of  his  relatives,  where  the  patient 
was  in  fact  sane.  In  Palmer  v.  Kalamaxoo 
Circuit  Judge,  83  Mich.  528,  47  N.  W.  35r>, 
it  was  held  that  the  superintendent  of  a  state 
insane  asylum  had  such  an  interest  in  habeas 
corpus  proceedings  directing  him  to  produce 
the  body  of  a  patient  of  the  institution  as 
to  enable  him  to  sue  out  a  writ  of  certiorari 
to  review  an  order  discharging  the  patient  as 
being  held  without  authority  of  law  because 
he  would  be  liable  to  be  harassed  with  a  s*uit 
for  false  imprisonment,  if  the  order  under 
which  he  held  the  patient  was  void. 

The  proprietor  of  a  private  sanatorium  is 
liable  not  only  for  his  own  wrongful  acts  but 
for  those  of  his  employees  (see  the  notes*  to 
Stanley  v.  Schumport,  8  Ann.  Cas.  1044,  and 
Wetzel  V.  Omaha  Maternity,  etc.  Assoc.  Ann. 
Cas.  1915B  1224)  unless  the  institution  is 
operated  as  a  charity.  See  the  notes  to  Parks 
V.  Northwestern  University,  4  Ann.  Cas.  103 : 
Bruce  v.  Central  M.  E.  Church,  11  Ann.  Cas. 
150;  Duncan  v.  House  of  Good  Shepherd,  Ann. 
Cas.  1917K  1127;  and  Schloendorff  v.  Society 
of  New  York  Hospital,  Ann.  Cas.  1915C  58i. 
In  the  reported  case  it  is  held  that  the  pro- 
prietor of  a  private  sanatorium  is  liable  in 
damages  to  a  person  who  is  procured  by  fal^e 
pretenses  to  enter  the  institution  and  is  forci- 
bly detained  therein. 

Liability  of  Person  Causing  Confinement 

in  Institution, 

Physicians  who  wrongfully  give  a  certificate 
of  insanity  under  which  a  person  is  confined 
in  an  insane  asylum  are  liable  in  damages  to 
the  person  thus  unlawfully  imprisoned.  Ba- 
con V.  Bacon,  76  Miss.  458,  24  So.  968.  wherein 
the  action  was  brought  by  the  plaintiff  against 
her  brother  and  several  physicians  to  recover 
damages  for  false  imprisonment  by  being  con- 
fined in  a  state  insane  at^ylum.  It  appeared 
that  the  plaintiff  was  admittini  to  the    in- 
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Btitution  on  certificates  given  by  the  physi- 
cians as  required  by  a  statute.  It  was 
contended  that  the  certificates  were  mere  ex- 
pressions of  opinion  on  their  part  and  that 
the  responsibility  for  her  admission  to  and 
detention  in  the  institution  was  fixed  by  the 
statute  exclusively  on  its  superintendent  and 
trustees.  The  court  in  answering  this  conten- 
tion said:  ''While  the  superintendent  and 
trustees  are,  by  law,  made  to  act  at  their 
peril  in  receiving  into  and  detaining  therein 
one  who  has  not  been  adjudged  a  lunatic  by 
regular  inquisition,  sure  it  was  never  there- 
by intended  to  absolve  from  liability  those 
who,  by  false  and  fraudulent  certificates,  have 
imposed  upon  and  misled  the  asylum  author- 
ities, and  thereby  unlawfully  procured  the 
commitment  to  the  asylum  of  one  not  in- 
sane. The  true  view  is  that  all  who  united  in 
procurement  of  the  illegal  commitment  are 
equally  liable  in  an  action  for  false  imprison- 
ment." In  that  case,  also,  an  instruction  that 
the  burden  of  proof  was  on  the  plaintiff  to 
show  that  the  defendants  wrongfully  con- 
spired with  each  other  to  have  the  plaintifiT 
incarcerated  unlawfully  was  lield  to  have 
been  properly  modified  by  the  trial  court  so 
as  to  state  that  the  failure  to  carry  this 
burden  would  not  of  itself  bar  recovery  of 
actual  damages,  if  the  jury  believed  from  the 
evidence  that  the  plaintiff  was  entitled  to  re- 
cover actual  damages. 

In  Force  v.  Probasco,  43  N.  J.  L.  539,  the 
allegations  of  the  declaration  were  stated  by 
the  court  as  follows:  ''The  material  allega- 
tions in  the  first  count  of  the  declaration  in 
this  case  are :  First.  That  the  defendants  are 
practicing  physicians  residing  in  the  city  of 
Plainfield.  Second.  That  they  did  falsely  and 
maliciously,  on  the  SIst  day  of  August,  1880, 
certify  in  writing,  under  oath,  that  they  had 
examined  into  the  state  of  health  and  mental 
condition  of  the  plaintiff,  Hannah  L.  Force, 
and  that  in  their  opinion,  she  was  insane, 
by  means  of  which  false,  fraudulent  and  ma- 
licious certificate,  they,  the  said  defendants, 
wrongfully  and  unjustly  and  without  reason- 
able cause,  caused  and  procured  the  said  Han- 
nah to  be  arrested  by  her  body  and  to  be 
imprisoned  and  kept  and  detained  in  prison 
for  a  long  space  of  time,  to  wit,  for  the  space 
of  two  months.  The  second  count  differs  from 
the  first  only  in  that  it  contains  the  further 
allegation  that  the  defendants  caused  and 
procured  their  said  certificate  to  be  filed 
and  lodged  with  the  superintendent  of  the 
state  asylum  for  the  insane  at  Morristown." 
In  holding  the  petition  to  be  insufficient  the 
court  said:  "Tlie  averment  of  the  declara- 
tion carries  within  itself  its  refutation.  The 
declaration  must  aver  that  the  defendant 
caused  and  procured  her  arrest  unlawfully, 
or  it  must  allege  that  she  was  illegally  de- 
prived of  her  liberty,  and  charge  the  defend- 


ants with  the  commission  of  acts  which  show 
that  they  aie  responsible  for  the  wrong  in- 
flicted upon  her.  Neither  defendant  is  al- 
leged to  have  signed  the  request  for  her  ad- 
mission to  the  asylum,  or  to  have  procured 
another  to  do  so.  It  does  not  appear  how 
the  false  certificate  aided  in  or  procured  the 
arrest,  or  that  it  was  given  with  intent 
to  enable  some  one  else  to  procure  the  arrest, 
and  used  by  complicity  with  the  defendants 
for  that  purpose.  The  declaration  shows  no 
legal  cause  of  action.  It  omits>  to  aver  that 
the  defendants  actually  caused  or  procured 
the  arrest,  and  discloses  no  facts  from  which 
it  appears  that  the  false  certificate  could  have 
been  the  means  of  procuring  the  arrest.  There 
is  no  logical  connection  between  the  wrongful 
act  imputed  to  the  defendants,  to  wit,  the 
making  of  the  false  certificate  and  the  con- 
sequence attributed  to  it." 

In  Higenbotam  v.  Green,  26  Hun  (N.  Y.) 
214,  an  action  brought  against  physicians  for 
conspiracy  and  false  imprisonment  in  causing 
the  incarceration  of  the  plaintiff  in  a  mad- 
house, the  defendants  set  up  in  ttieir  answer 
that  they  attended  before  a  tribunal  in  which 
the  mental  condition  of  the  plaintiff  was  un- 
der judicial  inquiry  and  gave  their  opinion, 
founded  in  part  on  a  personal  observation  of 
the  actions,  conduct  and  habits  of  the  plain- 
tiff, that  he  was  laboring  under  a  visitation 
of  sanity.  It  was  held  to  be  error  to  require 
the  defendants  to  furnish  a  bill  of  particulars 
of  the  ''plaintiff's  actions,  conduct  and  habits" 
on  which  their  opinions  as  to  the  mental 
condition  of  the  plaintiff  were  based. 

In  Hurlehy  v.  Martinc,  56  Hun  648,  10  N. 
Y.  S.  92,  appeal  diamisaed  128  N.  Y.  657,  29 
N.  E.  148,  it  was  held  that  the  time  for  bring- 
ing an  action  against  physicians  who  ma- 
liciously made  false  certificates  as  to  the 
mental  condition  of  the  plaintiff,  in  conse- 
quence of  which  he  was  confined  in  an  insane 
asylum,  was  controlled  by  the  statute  of  limi- 
tations applicable  to  actions  for  false  im- 
prisonment. 

Persons  other  than  examining  physicians 
by  whose  complaint  or  procurement  the  con- 
finement of  a  person  in  a  hospital  or  institu- 
tion for  the  insane  is  procured  are  liable 
when  and  onlv  when  their  act  is  malicious 
or  negligent.  See  Bacon  v.  Bacon,  76  Miss. 
458,  24  So.  968.  In  Hewlett  v.  George.  68 
Miss.  703,  9  So.  885,  13  L.R.A.  682,  an  action 
was  brought  by  a  minor  against  her  mother 
to  recover  damages  for  having  wilfully,  il- 
legally, and  maliciously  caused  the  plaintiff 
to  be  imprisoned  in  a  state  insane  asylum. 
In  determining  the  liability  of  the  defendant 
under  the  facts  disclosed  by  the  evidence  the 
court  said:  "The  evidence  shows  that  the 
plaintiff  was  the  minor  daughter  of  the  ae- 
fendant,  who  had  been  married,  but  who,  at 
the  time  of  the  alleged  injuries,  was  separat- 
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ed  and  living  away  from  her  husband. 
Whether  she  had  resumed  her  former  place 
in  her  mother's  home,  and  the  relationship, 
with  its  reciprocal  rights  and  duties,  of  a 
minor  child  to  her  parents,  does  not  suf- 
ficiently appear.  If,  by  her  marriage,  the 
relation  of  parent  and  child  had  been  finally 
dissolved,  in  so  far  as  that  relationship  im- 
posed the  duty  upon  the  parent  to  protect 
and  care  for  and  control,  and  the  child  to  aid 
and  comfort  and  obey,  then  it  may  be  the 
child  could  successfully  maintain  an  action 
against  the  parent  for  personal  injuries.  But, 
so  long  as  the  parent  is  under  obligation  to 
care  for,  guide  and  control,  and  the  child 
is  under  reciprocal  obligation  to  aid  and 
comfort  and  obey,  no  such  action  as  this  can 
be  maintained.  The  peace  of  society,  and  of 
the  families  composing  society,  and  a  sound 
public  policy,  designed  to  subserve  the  re- 
pose of  families  and  the  best  interests  of 
society,  forbid  to  the  minor  child  a  right  to 
appear  in  court  in  the  assertion  of  a  claim 
to  civil  redress  for  personal  injuries  suffered 
at  the  hands  of  the  parent.  The  state, 
through  its  criminal  laws,  will  give  the  minor 
child  protection  from  parental  violence  and 
wrongdoing,  and  this  is  all  the  child  can  be 
heard  to  demand." 

In  Ollet  V.  Pittsburg,  etc.  R.  Co.  201  Pa. 
St.  361,  60  AtK  1011,  the  facts  were  stated 
by  the  court  as  follows:  "The  action  is  for 
false  imprisonment.  The  plaintiff  was  a  boy 
seventeen  years  of  age,  and  while  endeavoring 
to  climb  upon  a  freight  train  of  the  defend- 
ant company  fell  from  it.  The  wheel  ran 
over  his  foot,  crushing  the  front  part  of  it. 
He  was  immediately  taken  to  a  private  house, 
the  only  one  in  the  neighborhood,  and  the 
crew  of  the  freight  train  on  which  he  was 
injured  having  run  to  Carnegie,  a  distance 
of  one  or  two  miles,  came  back  again  to  the 
house  with  the  engine,  and  finding  the  boy 
in  the  house,  and  no  one  present  except  a 
young  woman  who  lived  there,  took  him 
on  the  engine  to  Carnegie,  where  the  com- 
pany's physician  was  in  attendance.  An 
uncle  of  the  boy  who  lived  in  Carnegie  was 
also  at  the  station  when  the  boy  was  brought 
there,  and  upon  the  advice  of  the  company's 
doctor,  and  accompanied  by  the  uncle,  he  was 
taken  to  the  West  Penn  Hospital,  where  his 
foot  w^as  afterwards  amputated.  .  .  .  When 
the  crew  of  the  train  got  to  the  house  they 
were  told  by  the  boy  that  his  family  physi- 
cian had  been  sent  for,  and  that  he  did  not 
want  to  go  to  the  hospital,  but  they  insisted 
that  he  should;  carried  him  out;  put  him 
on  the  tender  of  the  engine.  This  removal  of 
the  boy  from  the  house  by  the  railroad  to 
Carnegie,  and  thence  to  the  hospital  is  the 
false  imprisonment  complained  of."  In  deny- 
ing the  liability  of  the  railroad  company  the 
court  said:  "That  the  crew  of  the  train,  in 
doing  what  they  did,  were  endeavoring  to  act 


the  part  of  the  good  Samaritan  is  perfectly 
plain,  and  we  do  not  see  how  a  jury  could 
be  allowed  to  find  otherwise  from  the  evi- 
dence. The  circumstances  certainly  seemed 
to  call  for  great  haste,  and  one  who  endeavors 
to  assist  his  neighbor  who  is  in  great  danger 
and  distress  is  certainly  not  liable  for  a  mis- 
take in  judgment;  nor  does  there  appear  to 
have  been  any  such  mistake  made  in  this 
case.  In  addition,  we  do  not  see  how  the 
railroad  company  could  be  held  liable  for  a 
false  imprisonment  on  these  acts  of  its  em- 
ployees, which  were  certainly  not  done  with- 
in the  scope  of  their  employment,  which  wa^ 
that  i>f  a  crew  of  a  freight  train." 

In  Dobbyn  v.  Oecow,  25  U.  C.  C.  P.  18, 
it  appeared  that  the  plaintiff  had  escaped 
from  an  insane  asylum  and  had  ceased  to 
be  insane.  Within  a  month  after  his  escape 
the  defendant  falsely  represented  to  the  super- 
intendent of  the  institution  that  the  plaintiff 
was  insane,  with  the  result  that  the  superin- 
tendent issued  a  warrant  for  the  arrest  and 
return  of  the  plaintiff  to  the  asylum.  After 
the  plaintiff's  arrest  the  superintendent  ex- 
amined the  plaintiff  and  discharged  him  as 
being  a  sane  person.  It  was  held  that  case 
and  not  trespass  was  the  proper  remedy  of 
the  plaintiff,  and  a  verdict  of  one  shilling 
for  the  plaintiff  was  set  aside  as  inadequate. 
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'I  Montana  Supreme  Court — February  16,  1915. 
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^  Prohibition.    —    Right    to    Remedy    — 
'^       Remedy  by  Appeal  Inadequate. 

%  Under  Rev.  Codes,  §  7228,  authorizing  writ 
^  of  prohibition  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  at  law,  the  rem- 
edy by  appeal  from  a  threatened  peremptory 
writ  of  mandamus  to  do  an  act  which  may  be 
required  to  be  done  forthwith,  and  the  re- 
spondent therein  thereby  rendered  liable  for 
contempt  while  the  appeal  was  being  per- 
fected and  a  stay  obtained,  is  neither  speedy 
nor  adequate,  since  a  **speedy  remedy"  is  one 
which,  having  in  mind  the  subject-matter 
involved,  can  be  pursued  with  expedition  and 
without  essential  detriment  to  the  party 
agorrieved,  and  it  is  neither  "speedy  nor  ade- 
quate" if  its  slowness  is  likely  to  produce 
immediate  injury  or  mischief. 

Mandamus  -—  Right  to  Remedy  <»  Con* 
trolling  Action  of  Licensing  Board. 

Under  Laws  1913,  c.  50,  providinjr  for  the 
registration   of   nurses,  the   State   Board   of 
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Examiners  for  Nurses  is  a  public  board  aiid 
c-annot  be  oompelled  by  mandamus  to  certify 
an  applicant  to  the  governor  for  registration, 
since  the  determination  of  the  qualifications 
of  applicants  is  a  quasi  judicial  function, 
which,  if  honestly  exercised,  cannot  be  sub- 
ject to  judicial  review,  though  the  honest 
performance  of  such  duty  can  be  commanded. 
[See  generally  10  Ann.  Cas.  183;  98  Am. 
St.   Kep.  869.] 

Same. 

The  fact  that  a  relator,  who  alleged  that 
her  application  for  registration  as  a  nurse 
was  rejected  by  the  board  arbitrarily  and  not 
in  the  exercise  of  its  honest  judgment,  asked 
for  mandamus  to  compel  the  board  to  certify 
her  name  to  the  governor,  does  not  prevent 
the  court  from  issuing  mandamus  to  compel 
the  board  to  pass  upon  her  qualifications  ac- 
cording to  its  honest  judgment. 


'  Where  an  applicant  for  registration  as  a 
trained  nurse  appealed  from  the  decision  of 
the  State  Board  of  Nurse  Examiners  to  the 
State  Association  of  Graduated  Nurses  as 
authorized  by  Laws  1913,  c.  50,  §  11,  she 
cannot  thereafter  ask  mandamus  against  the 
board,  even  though  the  association  acted  ca- 
priciously and  without  the  full  hearing  re- 
quired in  denying  relief  to  her,  since  the 
board  cannot  be  lield  responsible  for  the  fail- 
ure of  the  association  to  do  its  duty. 

If  arsinc  —  State  Recvlation. 

Laws  1913,  c.  50,  §  11,  providing  for  an 
appeal  from  the  rejection  of  any  application 
for  registration  as  a  nurse  to  the  State  Asso- 
ciation of  Graduated  Nurses  whose  decision 
shall  be  final,  is  not  unconstitutional  as  de- 
priving a  citizen  of  the  right  to  follow  a  law- 
ful profession  without  a  hearing  in  the 
courts,  since  the  act  expressly  provides  that 
it  does  not  apply  to  gratuitous  nursing  nor 
to  any  person  nursing  for  hire  who  does  not 
assume  or  pretend  to  have  special  training 
and  does  not  pretend  to  be  a  registered  nurse. 

[See  note  at  end  of  this  case.] 


The  state  can  require  such  qualifications  as 
it  deems  necessary  for  the  practice  of  a  pro- 
fession which  is  potent  for  harm  if  practiced 
by  ignorant,  incapable,  or  corrupt  persons, 
and  may  prescribe  the  means  for  determining 
such  qualifications  without  judicial  proceed- 
ings, since  "due  process  of  law"  is  not  neces- 
sarily judicial  process. 

[See  note  at  end  of  this  case.] 


The  fact  that  the  State  Association  of 
Graduated  Nurses,  to  which  an  appeal  may 
be  taken  from  the  decision  of  the  State  Board 
of  Nurse  Examiners  under  Laws  1913,  c.  50, 
§  11,  is  a  voluntary  association,  does  not 
render  that  section  unconstitutional. 

[See  note  at  end  of  this  case.] 

Original  application  for  writ  of  prohibition. 
Lucy  A.  ^Marshall  et  al.,  relators,  and  Dis- 
trict Court  of  Thirteenth  Judicial  District  in 
and  for  County  of  Yellowstone  et  al.,  defend- 
ants. The  facts  are  stated  in  the  opinion. 
Writ  issued. 


D.  M,  Kelly  and  Loud,  Collins,  Canvphell, 
Wood  de  Leavitt  for  relators. 
P.  B.  Reynolds  for  respondents. 

[290]  San  NEB,  J. — Original  application  on 
the  relation  of  Lucy  A.  Marshall  and  four 
other  persons,  constituting  the  Montana  State 
Board  of  Examiners  for  Nurses,  for  a  writ 
absolute  to  prohibit  the  district  court  of 
Yellowstone  county  and  the  Hon.  George  W. 
Pierson,  one  of  the  judges  thereof,  from 
taking  any  further  steps  in  a  certain  man- 
damus proceeding  now  pending  before  said 
court.  The  material  facts  are  as  follows: 
On  January  2,  1914,  one  Ellen  M.  Woolsey 
filed  with  the  relators  her  application  for 
examination  and  registration  under  the  pro- 
visions of  Chapter  50,  Session  Laws  of  1913. 
She  was  then  over  the  age  of  twenty-one 
years  and  of  good  moral  character,  she  had 
graduated  from  a  correspondence  school  of 
nursing,  and  she  presented  with  her  appli- 
cation the  requisite  certificates  of  com- 
petency. Her  application  was  granted.  She 
was  examined,  and  upon  such  examination 
[291]  was  credited  with  a  mark  of  47^  per 
cent.  Under  the  rules  established  by  tha  re- 
lators, the  mark  required  for  passing  is  70 
per  cent.  She  was  notified  of  her  failure  and 
that  the  board  would  not  recommend  her  to 
the  governor  for  registration.  Thereupon  she 
appealed  to  the  Montana  State  Association  of 
Graduated  Nurses,  under  the  provisions  of 
section  11  of  the  Act  referred  to,  and  that 
body  at  its  first  annual  meeting  thereafter* 
sustained  the  decision  of  the  relators.  She 
then  filed  in  the  district  court  of  Yellowstone 
county  her  petition  praying  that  a  writ  of 
mandate  issue  commanding  the  relators  to 
recommend  her  to  the  governor  for  regis- 
tration under  such  Act,  averring  that  she  had 
pursued  as  a  business  the  vocation  of  nursing 
for  five  years  prior  to  March  3,  1913;  that 
she  had  in  fact  passed  said  examination;  and 
that  the  relators,  as  well  as  the  State  Associa- 
tion to  which  she  had  appealed,  ^'abused  the 
discretion  vested  in  them,"  and  acted  in  such 
matter  unfairly  and  with  bias  and  prejudice. 
Upon  this  petition  and  the  affidavit  which 
accompanied  the  same,  an  alternative  writ 
was  issued.  The  relators  demurred  generally, 
and  their  demurrer  was  overruled.  They  then 
moved  to  quash  the  alternative  writ  upon  the 
grounds  that  the  petition  and  affidavit  were 
not  sufficient  to  entitle  the  petitioner  to  the 
writ  and  that  the  court  was  without  jurisdic- 
tion, and  this  was  denied.  The  relators  then 
made  ans\ter  and  return,  the  effect  of  which, 
so  far  as  pertinent  here,  was  to  deny  that  tlie 
petitioner  had  pursued  as  a  business  the 
vocation  of  nursing  for  five  years  prior  to 
March  3,  1013,  or  had  passed  the  examination, 
or  had  been  marked  lower  than  she  deserved, 
or  had  been  treated  unfairly  or  arbitrarily  in 
said  examination,  and  to  aver  that  the  mark 
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of  47 §  per  cent  given  her  upon  said  examina- 
tion, represented  the  best  judgment  of  the  re- 
lators thereon.  The  affirmative  allegations  of 
the  answer  were  denied  by  a  reply,  and  a 
motion  of  relators  for  judgment  on  the  plead- 
ings, challenging  tbe  jurisdiction  of  the  court, 
was  thereafter  overruled.  The  proceedings 
then  came  on  for  trial,  and  a  jury  was  im- 
paneled for  the  purpose  of  answering  whether 
the  petitioner  had  pursued  as  a  business  the 
vocation  of  nursing  for  a  [292]  period  of  five 
years  prior  to  March  3,  1913,  and  whether  on 
her  examination  before  the  State  Board  of 
Examiners  for  Nurses  she  was  entitled  to 
the  credit  of  70  per  cent  or  more  upon  her 
answers  to  the  questions  submitted  to  her. 
After  hearing  the  evidence,  the  taking  of 
which  occupied  several  days,  the  jury  an- 
swered both  interrogatories  affirmatively. 
These  findings  were  adopted  by  the  respondent 
judge,  over  the  objection  of  relators  and  over 
their  challenge  to  the  jurisdiction  of  the 
court.  He  also  made  an  additional  finding 
to  the  effect  that  the  relators  acted  from 
prejudice  and  bias  in  not  giving  the  petitioner 
an  average  grade  of  70  per  cent  or  more  upon 
her  examination,  and  he  announced  as  *'a  con- 
clusion of  law"  that  the  petitioner  "is  en- 
titled to  have  a  peremptory  writ  of  jnandamus 
.  .  .  directing  the  defendants  to  recom- 
mend" her  to  the  governor  of  the  state  of 
Montana  "for  registration  as  a  nurse  under 
the  provisions  of  Chapter  50  of  the  Session 
Laws  of  the  thirteenth  legislative  assembly  of 
the  state  of  Montana."  It  is  conceded  that 
a  judgment  will  be  entered  directing  a  per- 
emptory writ  to  issue  in  accordance  with  said 
conclusion  of  law,  unless  prevented  by  an 
absolute  writ  of  prohibition  from  this  court 
as  sought  by  the  relators. 

•The  respondents  contest  the  right  of  re- 
lators to  maintain  this  proceeding  because  an 
appeal  may  be  taken  to  this  court  from  the 
threatened  judgment  whenever  it  shall  be 
entered.  The  existence  of  a  remedy  by  appeal 
is  not  itself  a  bar  to  prohibition,  unless  such 
remedy  be  plain,  speedy  and  adequate.  (Rev. 
Codes,  sec.  7228.)  A  remedy  is  speedy  when, 
having  in  mind  the  subject  matter  involved, 
it  can  be  pursued  with  expedition  and  with- 
out essential  detriment  to  the  party  ag- 
grieved ;  and  it  is  neither  speedy  nor  adequate 
if  its  slowness  is  likely  to  produce  immediate 
injury  or  mischief.  (32  Cyc.  617.)  The  judg- 
ment proposed  to  be  entered  by  the  district 
court  amounts  to  nothing  more  nor  less  than 
a  peremptory  mandate  to  the  relators  to  do  a 
thing  which,  if  their  contention  be  correct, 
they  ought  not  to  do,  and  the  doing  of  which 
may  cause  much  mischief,  both  public  and 
private.  The  doing  of  it,  however,  would 
[293]  require  so  little  time  that  the  district 
court,  if  correct,  might  well  command  it  to  be 
done  forthwith.     The    taking    of    an    appeal 


would  not  of  itself  operate  as  a  stay;  nor 
could  a  stay  be  obtained  from  this  court  un- 
til such  appeal  should  be  perfected  and  lodged 
with  us,  an  operation  which  might  require 
quite  an  appreciable  time.  Meanwhile,  should 
the  district  court  be  exacting,  the  relators 
would  be  subject  to  proceedings  in  contempt, 
with  all  its  annoyances  and  possible  pains 
and  penalties.  This  they  could  avoid  only  by 
compliance  with  the  writ,  and  the  effect  of 
that  would  be  to  execute  the  judgment  and 
render  any  appeal  unavailing.  We  are  of 
opinion  that,  under  the  circumstances  of 
this  case,  an  adequate  remedy  is  not  fur- 
nished by  appeal,  (ilavemeyer  v.  Superior 
Ct.  84  Cal.  327, 18  Am.  St.  Rep.  192,  10  L.R.A. 
627,  24  Pac.  121;  Cronan  v.  District  Ct.  15 
Idaho  184,  96  Pac.  768;  Terrill  v.  Superior 
Ct.  6  Cal.  Unrep.  Cas.  398,  60  Pac.  38;  State 
v.  Denton,  128  Mo.  App.  304,  107  S.  W.  446; 
People  v.  Carrington,  5  Utah  531,  17  Pac. 
735;  People  v.  District  Ct.  26  Colo.  386,  46 
L.R.A.  850,  o8  Pac.  604 ;  Glide  v.  Superior  Ct. 
147  Cal.  21,  81  Pac.  225;  People  v.  District 
Ct.  30  Colo.  123,  60  Pac.  597;  State  v.  Aloe, 
152  Mo.  466,  47  L.R.A.  393,  54  S.  W.  494; 
Keefe  v.  District  Ct.  16  Wyo.  381,  94  Pac. 
459.) 

The  controlling  question,  then,  is  one  of 
jurisdiction:  Whether  the  district  court  haa 
power  to  issue  any  writ  in  the  mandamua  pro- 
ceeding, and,  if  so,  whether  the  proposed  writ 
can  be  lawfully  issued.  The  power  of  the  dis- 
trict court  to  entertain  the  proceedings  at  all, 
or  to  enter  any  judgment  or  issue  any  writ,  is 
denied  upon  the  ground  that  in  the  case  stated 
by  the  petition  the  relators  cannot  be  com- 
pelled to  do  what  the  petition  asks  to  have 
done,  for  two  reasons:  (a)  The  thing  sought 
to  be  done  cannot  be  compelled  in  any  case; 
and  (b)  the  relators  cannot  be  compelled  to 
do  anything  because  the  matter  has  passed 
beyond  their  jurisdiction  by  reason  of  the 
petitioner's  appeal  to  the  State  Association 
of  Nurses  for  whose  action  the  relators  are 
not  responsible. 

[294]  (a)  We  think  it  must  be  conceded 
that  the  district  court  has  no  authority  to 
issue  a  peremptory  writ  commanding  the 
relators  to  certify  the  petitioner  to  the  gover- 
nor for  registration.  The  fundamental  postu- 
late of  the  petitioner's  whole  proceeding  is 
that  the  relators  are  a  public  board,  and  thi.s 
cannot  be  doubted  in  view  of  the  provisions 
of  Chapter  50,  Laws  of  1013.  The  board  must 
consist  of  five  members  who  are  chosen  bv  the 
governor  with  reference  to  their  possession  of 
some  special  training  and  skill;  their  princi- 
pal duty  is  to  examine  persons  who  seek 
registration  as  professional  nurses;  they  are 
required  to  provide  a  schedule  of  subjects 
upon  which  applicants  shall  be  examined, 
which  subjects  must  include  elementary 
anatomy,     physiology,     medicine,     obstetrics. 
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gynecology,  surgery,  dietetics,  home  sani-  Graduated  Nurses 
tat  ion,  and  nursing;  they  must  adopt  rules 
for  such  examinations;  and  it  is  their  duty 
to  reeommend  to  the  governor  for  registration 
each  duly  qualified  applicant  who  shall  have 
successfully  passed  the  examination.  No- 
where in  the  statute  is  any  standard  fixed  by 
which  it  may  be  ascertained  whether  an  appli- 
cant has  successfully  passed  an  examination, 
but  upon  at  least  nine  subjects,  each  requiring 
some  measure  of  specialized  knowledge  and 
each  necessarily  admitting  some  range  of 
opinion,  a  decision  must  somehow  be  made. 
The  inference  is  clear  that  whether  an  appli- 
cant has  successfully  passed  an  examination 
is  left  to  the  fair  judgment  and  sound  dis- 
cretion of  the  board,  exercised  under  the  rules 
established  by  it.  The  duty  thus  imposed  is 
not  merely  ministerial — it  is  gueui-judicial, 
and  its  performance  in  any  particular  way 
cannot  be  compelled  by  judicial  proceeding 
(State  V.  Stewart,  48  Mont.  347,  137  Pac. 
854 )  ;  nor  is  the  honest  judgment  of  the 
board,  no  matter  how  erroneous,  subject  to 
judicial  review.  We  say  honest  judgment, 
because  of  an  apparent  exception  to  the  rule 
just  stated  that,  where  discretion  had  been 
abused  or  has  been  arbitrarily  or  capricious- 
ly exercised,  mandamus  will  lie  to  compel  the 
proper  exercise  of  the  powers  granted;  ^'but 
this  exception  is  more  apparent  than  real,  for 
such  an  exercise  of  power  really  meafis,  in  a 
legal  sense,  no  [295]  exercise  and  the  writ 
may  still  be  said  to  set  the  officer  in  motion." 
(Atlanta  v,  Wri^t,  119  Ga.  207,  45  S.  E. 
994 ;  State  v.  Toole,  26  Mont.  22,  91  Am.  St. 
Rep.  386,  55  L.R.A.  644,  66  Pac.  406.) 

We  take  it  to  be  the  rule  in  all  legal  pro- 
ceedings, however,  that  substance  rather  than 
form  is  the  essential  thing;  and  the  fact  that 
the  petitioner  did  pray  for  something  which 
she  could  not  get  in  this  case  would  not  pre- 
vent the  district  court  from  entertain  iug  the 
proceeding  for  the  purpose  of  granting  what- 
ever mandatory  writ  might  be  appropriate 
under  her  petition  and  the  proof.  (State  v. 
Second  Judicial  Dist.  Ct.  22  Mont.  220,  56 
Pac.  219.)  She  distinctly  alleges  that  her  re- 
jection was  a  capricious  and  arbitrary  act 
and  that  judgment  was  not  exercised  by  the 
board  in  her  case.  This  is  equivalent  to  say- 
ing that  the  relators  have  not  performed  the 
duty  imposed  upon  them  by  law,  and  is  suf- 
ficient, if  true,  and  if  no  other  obstacle  exists, 
to  clothe  the  court  with  jurisdiction  to  com- 
pel the  relators  to  examine  the  petitioner,  or, 
perhaps,  to  mark  the  papers  submitted  by  her, 
in  accordance  with  the  fair  judgment  of 
relators,  if  they  have  failed  in  that  respect. 

(b)  Section  11  of  the  Act  in  question  pro* 
vides:  "Any  person  who  makes  application 
to  the  board  for  examination  .  .  .  who 
shall  not  pass  said  examination  .  .  .  may 
appeal  to  the  Montana  State  Association  of 
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.  .  .  and  shall  abide 
by  the  majority  vote  of  said  association  after 
a  full  hearing  thereon."  That  pursuant  to 
this  section  the  petitioner  did  appeal  to  the 
Montana  State  Association  of  Graduated 
Nurses,  and  that  the  appellate  body  affirmed 
the  decision  appealed  from,  are  shown  in  the 
petition  itself.  It  is  true  that  she  also  alleges 
that  the  appellate  body  did  not  grant  '*a  full 
hearing  thereon,"  but  that  it  likewise  acted 
capriciously  and  arbitrarily.  This,  however, 
is  not  a  matter  for  which  the  relators  can  be 
called  to  account,  and  it  does  not  alter  the 
fact  that  the  appeal  was  taken.  Indeed,  the 
respondents  seem  to  assume  that,  if  the  appel- 
late body  acquired  any  jurisdiction  by  virtue 
of  such  appeal,  the  relators'  control  over  the 
matter  was  [296]  at  an  end.  They  say,  how- 
ever, that  the  appellate  body  acquired  and 
could  acquire  no  jurisdiction  of  the  appeal  be- 
cause the  provision  for  it  is  wholly  unconsti- 
tutional, in  that  the  right  of  the  citizen  to 
follow  any  vocation  or  business  is  one  of 
which  he  cannot  be  deprived  without  due 
process  of  law,  had  through  the  courts  estab- 
lished or  authorized  by  the  Constitution;  and 
that  the  legislature  could  Bot  devolve  upon 
said  body  any  gua^i- judicial  function,  be- 
cause it  is  a  mere  voluntary  association  of 
persons  not  organized  for  the  purpose  of  per- 
forming Buch  or  any  governmental  functions, 
whose  membership  is  or  may  be  fluctuating, 
and  whose  methods  of  procedure  arc  neither 
prescribed  nor  subjecit  to  control.  To  these 
objections  answer  must  be  made:  That  the 
right  of  the  citizen  to  follow  any  lawful  call- 
ing is  not  here  involved.  It  is  expressly  pro- 
vided by  the  Act  in  question  that  it  shall 
not  be  construed  ''to  atfect  or  apply  to  the 
gratuitous  nursing  of  the  sick,  .  .  .  nor 
to  any  person  nursing  the  sick  for  hire  who 
does  not  in  any  way  assume  or  pretend  to 
have  special  training  in  the  profession  of 
nursing,  and  who  also  does  not  pretend  to  be  a 
registered  nurse."  Pretension  to  registry  is 
thus  made  essential  to  a  violation  of  the  stat- 
ute. Now,  whether  there  be  or  be  not  a  natu- 
ral right  to  pursue  the  business  of  nursing, 
there  certainly  is  not  any  such  right  to  a  cer- 
tificate of  qualification  from  the  state  or  to 
pretend  that  such  certificate  has  been  issued 
when  it  has  not;  and  the  right  of  the  state  to 
grant  or  refuse  such  certificate  upon  its  own 
terms  cannot  be  open  to  debate.  Moreover, 
due  process  of  law  is  not  necessarily  judicial 
process  (Cunningham  v.  Northwestern  Imp. 
Co.  44  Mont.  180,  119  Pac.  654),  and,  even  in 
those  cases  where  the  practice  of  a  profes- 
sion which  is  potent  for  harm  as  well  as 
good,  is  positively  forbidden  unless  the  practi- 
tioner shall  have  established  his  qualification 
by  examination  before  a  board,  there  is  no  ar- 
bitrary deprivation  of  any  right,  for  the  state 
may  require  such  qualifications  as  tend  in  its 
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judgment  to  insure  against  the  effect  of  ignor- 
ance, incapacity,  deception  or  fraud,  and  may 
enforce  such  requirement  by  any  proceedings 
adapted  to  the  nature  of  the  case.  [297] 
(Craig  V.  Board  of  Medical  Examiners,  12 
Mont.  203,  29  Pac.  532;  Dent  v.  West  Vir- 
ginia, 129  U.  S.  114,  32  U.  S.  (L.  ed.)  623, 
9  S.  Ct.  231.)  In  the  present  instance,  the 
position  of  the  state  is  much  stronger,  for 
no  right  is  denied.  The  aim  of  the  Act  is, 
not  to  prohibit  the  practice  of  nursing,  either 
gratuitously  or  for  hire,  but  to  designate 
the  persons  for  whose  qualifications  the  state 
is  willing  to  stand  sponsor,  and  to  forbid 
persons  from  claiming  such  sponsorship  who 
are  not  entitled  to  it.  The  matter  is  wholly 
administrative,  and  the  process  of  adminidtra- 
tion  may  be  committed  to  any  agency  the 
legislature  may  choose  to  select,  with  or  with- 
out direct  appeal  to  the  courts  or  elsewhere. 
Since  this  is  so,  no  constitutional  question  can 
possibly  arise  merely  because  a  second  agen- 
cy is  prescribed  to  sit  in  judgment  upon  the 
first,  when  asked  to  do  so  by  a  rejected  ap- 
plicant. (France  v.  State,  57  Ohio  St.  1,  47 
N.  E.  1041.) 

The  contention  that  the  provision  for  ap- 
peal is  inoperative  because  the  appellate 
body  is  a  voluntary  association  is  also  with- 
out merit  in  law,  however  sound  it  may  be 
as  a  matter  of  policy.  In  contemplation  of 
law,  the  appellate  body  is  merely  an  agency 
for  carrying  into  effect  the  provisions  of  the 
Act.  We  know  of  no  rule  or  principle,  and 
none  has  been  called  to  our  attention,  under 
which  the  legislature  is  required  to  desig- 
nate corporations  or  individuals,  to  the  ex- 
clusion of  voluntary  associations  as  agencies 
for  such  purposes.  On  the  contrary,  it  is 
the  settled  rule  that  no  such  restriction  exists. 
(Wilkins  v.  State,  113  Ind.  514,  16  N.  E.  192; 
Overshiner  v.  State,  156  Ind.  187,  83  Am. 
St.  Rep.  187,  51  L,R.A.  748,  59  N.  E.  468; 
Ex  parte  Eraser,  54  Cal.  94;  Ex  p.  Gerino, 
143  Cal.  412,  66  L.R.A.  249,  77  Pac.  166.) 
Xor  is  the  fact  that  no  procedure  on  ap- 
peal is  prescribed  of  vital  consequence.  The 
Act  requires  "a  full  hearing,"  and  implies 
such  orderly  procedure  as  will  enable  the 
appellate  body  to  fairly  determine  the  right 
of  appellant  to  be  registered  as  based  upon 
his  examination  before  the  primary  board. 
(State  V.  District  Ct.  13  Mont.  370,  34  Pac. 
298.) 

[298]  W^hether  section  11  requires  the  appli- 
cant to  exhaust  his  remedy  by  appeal  to  the 
State  Association  in  all  cases  is  not  now  in 
question.  We  may  assume  that  it  does  not,  but 
that  the  appeal  is  contemplated  as  from  an 
honest  or  mistaken  judgment,  and  where  his 
rejection  is  arbitrary  or  capricious,  he  may  by 
judicial  mandate  compel  the  board  of  examin- 
ers to  fairly  examine  him  without  pursuing 
such  appeal ;  but  even  on  this  assumption  the 


rejected  applicant  cannot  procure  a  writ  of 
mandate  to  correct  a  decision  from  which  he 
has  appealed.  The  Act  provides  that  the 
applicant  shall  abide  the  result  of  the  appeal 
after  a  full  hearing;  and,  granting  that  he 
need  not  abide  a  result  which  has  been  reached, 
without  a  full  hearing  or  without  the  ex- 
ercise of  fair  judgment  on  the  part  of  the 
appellate  body,  it  is  a  necessary  consequence 
of  this  provision  that,  where  he  elects  to  ap- 
peal, the  appellant  puts  his  cause  beyond  the 
power  and  control  of  the  primary  board,  and 
the  only  action  which  can  then  be  corrected 
by  the  courts  is  the  action  of  the  appellate 
body. 

For  the  reasons  above  stated,  we  are  of  the 
opinion  that  the  district  court  has  no  juris- 
diction to  enter  the  proposed  or  any  judg- 
ment in  the  mandamus  proceeding  in  ques- 
tion. A  peremptory  writ  of  prohibition  is 
therefore  directed  to  issue  forthwith. 

Writ  issued. 

Brantly,  C.  J.,  and  Holloway,  J.,  concur. 


NOTE. 

State  RecnlatioB.  of  Practice  of  Nurs- 

inc. 

With  the  legislative  and  judicial  regula- 
tion and  supervision  of  the  medical  and  simi- 
lar professions  or  occupations  haa  come  the 
governmental  regulation  of  the  profession  or 
occupation  of  nursing,  but  the  statutes  im- 
posing such  regulations  have  been  but  seldom 
passed  on.  Here  and  there  the  construction 
of  a  statute  affecting  this  question  has  come 
before  the  courts,  but  the  right  of  the  state 
to  promulgate  rules  in  regulation  of  nurs- 
ing has  apparently  never  been  challenged 
except  in  the  reported  case.  Even  that  case, 
however,  does  not  discuss  the  broad  ri^t 
of  the  state  to  make  any  rules  at  all  govern- 
ing the  regulation  of  this  occupation,  but 
deals  with  the  speciHc  right  of  the  state 
to  limit  an  applicant  who  has  failed  to  meet 
with  the  approval  of  the  Board  of  Examiners 
to  an  appeal  to  a  state  association  of  Grad- 
uated Nurses;  and  maintains  that  the  con- 
stitutional safeguard  that  no  citizen  shall  be 
deprived  of  his  right  to  pursue  a  vocation 
without  due  process  of  law  is  not  infringed 
by  the  provision  of  the  Montana  statute  which 
so  restricts  an  applicant  for  registration  as  a 
trained  nurse.  The  reported  case  it  may  be 
observed,  in  support  of  its  conclusion,  calls 
attention  to  the  fact  that  the  statute  is  not 
designed  to  affect  those  who  do  not  pretend 
to  be  registered  nurses  but  applies  only  to 
those  who  hold  themselves  out  as  having 
passed  an  examination  prescribed  by  the  state 
board  of  examiners  and  as  having  received  a 
qualifying  certificate. 
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IB  People  ▼.  Hettiger,  150  111.  App.  448, 
the  same  distinction  between  registered  and 
unregistered  nurses  was  pointed  out  in  the 
Illinois  statute.  While  the  court  declared 
that  a  ruling  on  the  question  was  not  nec- 
essary to  a  determination  of  the  issues  there- 
in pres^ited,  it  laid  down  the  distinction, 
which  the  statute  intended  to  make  as  fol- 
lows :  ''The  second  instruction  given  of  which 
complaint  is  made  states  that  the  law  of  this 
state  does  not  require  a  person  to  obtain  a 
license  before  she  can  act  as  a  nurse.  While 
there  is  a  statute  making  it  unlawful  for 
any  person  to  practice  as  a  registered  nurse 
without  obtaining  any  license,  the  follow- 
ing section  of  the  same  statute  declares  that 
this  act  does  not  apply  to  any  person  nurs- 
ing the  sick  for  hire  who  does  not  profess 
or  pretend  to  be  a  registered  nurse.'* 

In  Homnyak  v.  Prudential  Ins.  Co.  of  Amer- 
ica, 107  N.  Y.  S.  1130,  123  App.  Div.  907, 
affirmed  194  N.  Y.  466,  87  N.  E.  769,  it  was 
held  that  a  statute  which  declared  that  physi- 
cians and  surgeons  were  incompetent  to  tes- 
tify as  to  certain  facts,  learned  by  them 
by  virtue  of  their  professional  relationship 
with  a  patient,  was  extended  to  registered 
nurses,  the  registration  statutes  in  that  juris- 
diction being  stated  at  length. 

A  question  concerning  the  interpretation 
of  a  statute  prescribing  a  period  of  five  years' 
experience  as  a  prerequisite  to  appointment 
on  a  board  of  registration  arose  in  People 
V.  Galbraith,  163  Mich.  47,  Ann.  Cas.  1915A 
564,  127  N.  W.  771,  17  Detroit  Leg.  N.  781. 
It  was  held  that  the  provision  of  the  stat- 
ute requiring  an  experience  of  five  years  as  a 
professional  nurse  before  appointment  to  the 
registration  board,  was  not  fulfilled  by  oc- 
casional and  intermittent  services  performed 
by  a  teacher  during  intervals  in  her  regu- 
lar profession  as  a  teacher.  The  court  said: 
"Section  1  of  the  act  prescribes  the  follow- 
ing qualifications  for  appointees:  'Such  ap- 
pointees shall  be  chosen  from  the  actual 
residents  of  this  state,  and,  except  the 
registered  physician,  from  nurses  who  have 
graduated  from  reputable  training  schools, 
giving  at  least  a  two  years'  course  of  train- 
ing, served  in  hospitals  of  good  standing,  and 
who  have  had  five  years'  experience  in  nurs- 
ing.' It  is  conceded  that  respondent  was,  at 
the  time  of  her  appointment,  of  proper  age, 
an  actual  resident  of  this  state,  and  a  grad- 
uate of  a  reputable  training  school  giving  at 
least  a  two  years'  course  of  training.  Counsel 
disagree  as  to  whether  she  possessed  the  other 
required  qualifications.  The  facts  are  agreed 
upon  and  present  the  following  statement  as 
to  respondent's  experience  in  nursing:  'That 
on  the  26th  day  of  July,  in  the  year  1906,  the 


respondent  was  admitted  to  and  entered  the 
said  training  school  for  nurses,  and  continued 
in  said  training  school  until  the  29th  day  of 
January,  in  the  year  1909.  That  after  her 
graduation  from  said  high  school,  and  prior 
to  her  admission  and  entrance  to  said  train- 
ing school  for  nurses  on  the  26th  day  of  July, 
1906,  teaching  school  had  been  the  respond- 
ent's principal  occupation,  and  she  had  never 
been  in  any  training  school  for  nurses  nor 
employed  in  any  hospital  or  asylum  prior 
to  July  26,  1906,  but  she  had  done  con- 
siderable gratuitous  nursing  for  regular  reput- 
able physicians  in  Cheboygan,  Michigan,  at 
occasional  intervals  of  her  school  work,  such 
intervals  extending  over  a  period  of  three 
years  prior  to  her  entering  said  Butterworth 
Training  School.  Said  physicians  considered 
her  a  practical  nurse.  The  schools  of  Che- 
boygan, in  which  she  was  a  teacher  during 
said  three  years,  were  in  session  during  the 
years  aforesaid  for  a  period  of  40  weeks  in 
each  year.  .  .  .  That  the  principal  occu- 
pation of  the  said  respondent  from  and  after 
the  29th  day  of  January,  in  the  year  1909,  to 
the  date  of  this  stipulation,  has  been  nursing. 
That  the  respondent  was  appointed  a  member 
of  the  state  board  of  registration  of  nurses 
on  September  8,  1909,  by  the  governor  of  the 
state  of  Michigan.  That  the  respondent  filed 
her  oath  of  office  and  qualified  as  a  member 
of  the  state  board  of  registration  of  nurses 
September  14,  1909.'  We  are  of  the  opinion 
that  the  five  years'  experience  specified  in 
the  act  as  one  of  the  qualifications  for  ap- 
pointment on  the  board  means  an  experience 
gained  as  a  professional  nurse,  and  that  the 
occasional  services  performed  by  respondent 
during  intervals  in  her  regular  profession  as 
a  teacher  are  not  to  be  considered  as  any  part 
of  the  required  term.  It  follows  that  respond- 
ent was  not  eligible  to  appointment,  and  is 
unlawfully  holding  her  office,  unless,  as  sug- 
gested by  counsel  for  respondent,  'under  the 
statute  the  governor  of  the  state  of  Michigan 
is  made  the  sole  judge  as  to  the  qualifications 
of  the  applicant.'  We  do  not  regard  this 
suggestion  as  well  founded.  The  statute  hav- 
ing prescribed  the  qualifications  necessary  to 
authorize  an  appointment,  the  appointing 
power  is  limited  to  the  appointment  of  such 
persons  as  actually  possess  those  qualifica- 
tions, and  the  appointment  of  an  ineligible 
person  is  a  nullity." 

In  Cook  County  Board  of  Review  v.  Prov- 
ident Hospital,  etc.  Assoc.  233  III.  242,  84 
N.  E.  216,  it  was  held  that  property  used 
for  a  hospital  and  training  school  for  nurses, 
which  was  operated  on  a  charitable  basis, 
was  exempt  from  taxation  as  an  institution 
of  public  charity. 


170 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


DAIMUBR  COMPANY,  UMTTED 

V. 

CONTINENTAL  TYRE  AND  RUBBER 
COMPANY  (GREAT  BRITAIN) 
LIMITED. 

England — House  of  Lords — June  30,  1916. 
llQie"!    2  A.   C.   307. 

War  —  Allen  Enemies  —  Domestic 
Corporation. 

Where  an  action  by  a  domestic  corporation 
can  be  authorized  only  by  its  directors,  no 
action  can  be  authorized  during  the  continu- 
ance of  war  where  the  directors  are  all 
alien  enemies  domiciled  in  hostile  territory. 

[See  note  at  end  of  this  case.] 

Same. 

Whether  a  domestic  corporation  is,  during 
the  continuance  of  war,  an  alien  enemy  de- 
pends on  its  control,  the  company  being  an 
alien  enemy  despite  its  domestic  incorpora- 
tion if  its  actual  control  and  management 
are  vested  in  individuals  who  are  citizens 
and  residents  of  an  enemy  country  or  who 
adhere  to  the  enemy. 

[See  note  at  end  of  this  case.] 

[308]  Appeal  from  a  decision  of  the  Court 
of  Appeal  [1915]  1  K.  B.  893,  affirming  an 
order  of  Scrutton,  J.,  in  chambers. 

The  facts  are  fully  stated  in  the  judgment 
of  Lord  Atkinson.  They  may  be  shortly  sum- 
marized as  follows:  On  October  23,  1914, 
an  action  was  commenced  in  the  name  of  the 
respondent  company  by  specially  indorsed 
writ  for  56052.  168.  alleged  to  be  due  from 
the  appellants  for  principal,  interests,  and 
notarial  charges  on  three  bills  of  exchange 
drawn  by  the  respondents  and  accepted  by 
the  appellants  in  payment  for  goods  supplied 
to  them  by  the  respondents  prior  to  the  out- 
break of  the  war  with  Grermany.  The  writ 
was  issued  by  the  solicitors  of  the  respondent 
company  upon  the  instructions  of  the  secre- 
tary. On  October  30,  1914,  a  summons  was 
taken  out  on  behalf  of  the  respondent  com- 
pany under  Order  xiv.  for  leave  to  sign  judg- 
ment for  the  amount  of  the  claim  with  inter- 
est and  costs.  This  summons  was  opposed 
by  the  appellants  on  the  grounds  that  the 
company  and  its  officers  were  alien  enemies 
and  that  consequently  the  company  was  in- 
capable of  instituting  these  proceedings  or  of 
giving  a  good  and  valid  discharge  for  the 
[309]  amount  claimed;  and,  further,-  that 
the  appellants,  in  paying  that  amount,  would 
be  acting  in  contravention  of  the  Trading 
with  the  Enemy  Act,  1914.  The  appellants 
therefore  contended  that  the  proceedings  were 
wrongly  instituted  and  that  unconditional 
leave  to  defendant  should  bo  given  to  them. 

The  respondent  company  was  incorporated 
under  the  Companies  Acts  on  March  29,  1905, 


with  a  capital  of  10,0002.,  subsequently  in- 
creased to  25,0002.,  in  fully  paid  12.  shares, 
and  had  its  registered  office  in  London.  It  was 
formed  for  the  purpose  of  selling  in  the  Unit- 
ed Kingdom  motor  car  tyres  made  in  Ger- 
many by  a  company  incorporated  in  that 
country  under  German  law.  At  the  date  of 
the  writ  the  German  company  held  23,398 
shares  in  the  respondent  company,  and  the 
remaining  shares,  except  one,  were  held  by 
subjects  of  the  German  Empire.  The  one 
share  was  registered  in  the  name  of  Mr. 
Wolter,  the  secretary  of  the  company,  who 
was  born  in  Crermany,  but  resided  in  this 
country  and  in  1910  became  a  naturalized 
subject  of  the  Crown.  All  the  directors  were 
subjects  of  the  German  Empire,  and  three 
of  the  four  directors  were  resident  in  Ger- 
many when  war  was  declared;  the  fourth, 
who  had  previously  resided  in  England,  left 
this  country  for  Germany  on  the  outbreak 
of  the  war. 

The  Master  made  an  order  that  the  re- 
spondent company  be  at  liberty  to  sign  final 
judgment  in  the  action.  This  order  was 
affirmed  by  Scrutton,  J.,  in  chambers,  and 
the  order  of  the  learned  judge  was  affirmed 
by  the  Court  of  Appeal  (Ix)rd  Reading.  C.J., 
Lord  Cozens-Hardy,  M.R.,  Kennedy.  L.J., 
Phillimore,  L.J.,  and  Pickford,  L.J.;  Buckley, 
L.J.,  dissenting). 

The  appeal  from  the  order  of  Scrutton,  J., 
was  by  consent  heard  together  with  an  appeal 
from  an  order  of  Lush,  J.,  in  an  action 
brought  by  the  respondent  coonpany  against 
Thomas  Tilling,  Limited,  which  raised  a  simi- 
lar point,  and  one  judgment  was  delivered  in 
both  appeals.  In  the  latter  action  Wolter 
was  called  as  a  witness  and  stated  that  the 
business  of  the  respondent  company  was  man- 
aged before  and  since  the  war  by  himself  and 
two  managers,  both  of  whom  were  resident  in 
England;  that  on  his  appointment  as  secre- 
tary in  1907  he  was  authorized  by  the  board 
of  directors  to  give  instructions  for  the  issue 
of  writs  in  this  country  without  reference  to 
the  board,  and  that  he  had  frequently  [310] 
caused  writs  to  be  issued  in  the  name  of  the 
company;  but  no  minute  of  any  resolution 
conferring  this  power  upon  him  was  produced. 

Lush,  .J.,  accepted  the  evidence  of  Wolter  as 
to  his  authority,  and  in  the  Court  of  Appeal 
Lord  Reading,  C.  J.,  who  delivered  the  judg- 
ment of  the  majority,  agreed  with  this  finding. 

The  Lord  Chief  Justice  held,  first,  that 
the  company  was  a  separate  legal  entity  and 
did  not  change  its  character  of  an  English 
company  because  on  the  outbreak  of  war  all 
its  shareholders  and  directors  resided  in  an 
alien  enemy  country  and  became  alien  ene- 
mies; and,  secondly,  that  the  company's  solici- 
tors had  authority  to  institute  these  proceed- 
ings on  behalf  of  the  company. 
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Oore-BrownCf  K.  C,  and  //.  Afaddocks  for 
appellants. 

Upjohn,  K.C.,  and  D.  M.  Hogg  for  respond- 
ents. 

Andrew,  Wood,  Purves  de  Sutton,  for  R.  A. 
Rotherhami,  Coventry,  solicitors  for  appel- 
lants. 

Stephenson,  Harwood  ^  Co.,  solicitors  for 
respondents. 

[315]  Earl  of  Halsbury. — ^My  Lords,  I 
am  of  opinion  that  this  judgment  should  be 
reversed. 

In  my  opinion  the  whole  discussion  is 
solved  by  a  very  simple  proposition  that  in 
our  law,  when  the  object  to  be  obtained  is 
unlawful,  the  indirectness  of  the  means  by 
which  it  is  to  be  obtained  will  not  get  rid  of 
the  unlawfulness,  and  in  this  cause  the  object 
of  the  means  adopted  is  to  enable  thousands 
of  pounds  to  be  paid  to  the  King's  enemies. 
Before  war  existed  between  us  and  Germany, 
an  associated  body  of  Germans  availed  them- 
selves of  our  English  law  to  carry  on  a  busi- 
ness for  manufacturing  motor  machines  in 
Germany  and  selling  them  here  in  England 
and  elsewhere,  as  they  were  entitled  to  do, 
but  in  doing  so  they  were  bound  to  observe 
the  directions  which  the  Act  of  Parliament 
under  which  they  were  incorporated  required. 

They  were  entitled  to  receive  in  the  shape 
of  dividends  the  profits  of  the  concern  in 
proportion  to  their  shares  in  it.  They  were 
all  Germans  originally,  though  one  after- 
wards became  a  naturalized  Englishman. 
Now  the  right  and  proper  course  to  follow  in 
the  matter — and  I  have  no  reason  to  suppose 
that  any  other  course  was  followed — was  to 
distribute  to  them  rateably,  according  to  their 
shares,  the  profits  of  their  adventure.  But 
this  machinery,  while  perfectly  lawful  in 
peace  time,  becomes  absolutely  unlawful  when 
the  German  traders  are  at  war  with  this 
country.  I  confess  it  seems  to  me  that  the 
question  becomes  very  plain,  when  one  ap- 
plies the  language  of  the  law  to  the  condition 
of  things  when  war  is  declared,  between  the 
German  who  is  in  the  character  of  shareholder 
and  in  control  of  the  company.  They  can 
neither  meet  here,  nor  can  thev  authorize 
any  agent  to  meet  on  any  company  biisiness. 
Thev  can  neither  trade  with  us  nor  can  any 
British  subject  trade  with  them.  [316]  Nor 
can  they  comply  with  the  provisions  for  the 
government  of  the  company  which  they  were 
bound  by  their  incorporated  character  to 
observe. 

Under  these  circumstances  it  becomes  ma- 
terial to  consider  what  is  this  thing  which  is 
described  as  a  "corporation."  It  is,  in  fact, 
a  partnership  in  all  tliat  constitutes  a  part- 
nership except  the  names,  and  in  some  re- 
spects the  position  of  those  who  I  shall  call 
the  managing  partners.     No  one  can  doubt 


that  the  names  and  the  incorporation  were  but 
the  machinery  by  which  the  purpose  (giving 
money  to  the  enemy)  would  be  accomplished. 
The  absence  of  the  authority  to  issue  the 
writ  is  only  part  of  the  larger  question. 
No  one  has  authority  to  issue  a  writ  on  behalf 
of  an  alien  enemy,  because  he  has  no  right 
himself  to  sue  in  the  Courts  of  a  King  with 
whom  his  own  Sovereign  is  at  war.  No  per- 
son or  any  body  of  persons  to  whom  attaches 
the  disability  of  suing  under  such  circum- 
stances can  have  authority,  and  to  attempt 
to  shield  the  fact  of  giving  the  enemy  the 
money  due  to  them  by  the  machinery  invented 
for  a  lawful  purpose  would  be  equivalent  to 
enclosing  the  gold  and  attempting  to  excuse 
it  by  alleging  that  the  bag  containing  it  was 
of  English  manufacture.  I  observe  the  Lord 
Chief  Justice  says  that  the  company  is  a  live 
thing.  If  it  were,  it  would  be  capable  of 
loyalty  and  disloyalty.  But  it  is  not;  and 
the  argument  of  its  being  incapable  of  being 
loyal  or  disloyal  is  founded  on  its  not  being 
"a  live  thing."  Neither  is  the  bag  in  my 
illustration  "a  live  thing."  And  the  mere 
machinery  to  do  an  illegal  act  will  not  purge 
its  illegality — fraus  circuitu  non  purgatur. 
After  all,  this  is  a  question  of  ingenious 
words,  useful  for  the  purpose  for  which  they 
were  designed,  but  wholly  incapable  of  being 
strained  to  an  illegal  purpose.  The  limited 
liability  was  a  very  useful  introduction  into 
our  system,  and  there  was  no  reason  why 
foreigners  should  not,  while  dealing  honestly 
with  us,  partake  of  the  benefits  of  that  in- 
stitution, but  it  seems  to  me  too  monstrous 
to  suppose  that  for  an  unlawful,  because,  after 
a  declaration  of  war,  a  hostile,  purpose  the 
forms  of  that  institution  should  be  used,  and 
enemies  of  the  State,  while  actually  at  war 
with  us,  be  allowed  to  continue  trading  and 
actually  to  sue  for  their  profits  in  trade  in  an 
English  Court  of  justice. 

My  Lords,  there  are  one  or  two  observations 
which  I  think  it  [317]  right  to  make  upon 
this  very  singular  performance.  This  is  a 
joint  appeal  partly  upon  a  judgment  under 
Order  xiv.,  partly  upon  a  cause  tried  before 
Lush,  J.  With  respect  to  Order  xrv.,  it  is 
almost  ludicrous  to  treat  seriously  an  order 
made  under  such  circumstances  as  these,  and 
that  observation  is  sufficiently  proved  by  the 
short  history  of  this  litigation.  The  second 
observation  I  have  to  make  is  that  if  this 
question  turned  only  upon  the  question  of  the 
secretary's  authority  to  issue  the  writ,  I 
should  certainly  not  be  contented  with  the 
position  in  which  that  question  was  left.  In 
the  somewhat  flippant  evidence  given  by  Mr. 
Wolter,  it  w^as  stated  that  the  secretary  was 
given  authority,  and  a  minute  recorded  of  the 
fact;  but  in  the  absence  of  the  learned  judge 
some  search  was  made  for  the  minute  in 
question,    and    no   such   document   could   be 
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found.  I  will  say  no  more,  since  the  witness 
was  not  again  brought  before  the  learned 
judge,  and  tlierefore  had  no  opportunity  of 
explanation,  but  1  certainly  would  not  act 
upon  evidence  such  as  I  have  described.  I 
am  therefore  of  opinion  that  this  appeal 
should  be  allowed,  and  I  so  move  your  Lord- 
ships. 

I  would  like  to  add  that  I  by  no  means  de- 
sire to  minimize  the  value  of  the  weightv 
judgments  to  be  delivered  by  your  Lordships, 
but  I  have  thought  it  important  that  all 
may  understand  the  principle  that  the  unlaw- 
fulness of  trading  with  the  enemy  could  not 
be  excused  by  the  ingenuity  of  the  means 
adopted. 

Viscount  Mersey. — My  Lords,  I  had  pre- 
pared a  judgment  expressing  my  opinion  that 
this  appeal  ought  to  be  allowed,  but  since 
then  I  have  had  the  opportunity  of  reading 
the  judgment  prepared  by  my  noble  and 
learned  friend  Lord  Parker,  and  in  that  judg- 
ment my  reasons  are  so  fully  expressed  that 
I  have  thought  it  better  to  withdraw  the 
judgment  I  had  written. 

I  am  desired  to  say  that  Lord  Kinnear 
also  had  prepared  his  judgment,  but  that 
he  will  withdraw  his  judgment  in  favour  of 
the  judgment  of  my  noble  and  learned  friend 
Lord  Parker. 

Lord  Atkinson. — My  Lords,  this  is  an  ap- 
peal from  an  order  of  the  Court  of  Appeal, 
dated  January  19,  1915,  affirming  an  order 
of  Scrutton,  J.,  dated  November  27,  1914, 
made  in  an  action  brought  in  the  name  of 
the  respondent  company  (a  private  company) 
to  [318]  recover  from  the  appellant  company 
on  a  specially  indorsed  writ,  dated  October 
23,  1914,  a  sum  of  5605/-.  I69.  with  interest, 
the  amount  due  on  three  bills  of  exchange 
drawn  by  the  former  company  and  accepted 
by  the  latter.  The  legal  question  for  decision 
is  whether  the  order  appealed  from,  made 
upon  additional  evidence  not  before  the  Mas- 
ter or  Scrutton,  J.,  is  right.  I  therefore  ab- 
stain from  considering  whether,  in  the  events 
which  have  happened,  this  appeal  is  now 
necessary  for  the  protection  of  the  appellant 
company. 

On  October  30,  1914,  the  respondents  issued 
a  summons  pursuant  to  Order  xiv.  of  the 
Rules  of  the  Supreme  Court  for  leave  to  sign 
final  judgment  in  the  action.  AfTidavits  were 
filed  on  behalf  of  both  the  parties  litigant, 
respectively,  in  support  of  and  in  opposition 
to  the  respondents'  application.  Master  Mac- 
donell,  upon  the  affidavits  and  the  documents 
bv  them  made  exhibits  of.  made  the  order  of 
November  24,  1914,  granting  the  leave  asked 
for.  Presumably,  the  memorandum  and  arti- 
cles of  association  of  the  respondent  company 
were  brought  before  the  Master  and  examined 


by  him,  as  they  should  have  been,  although 
this  does  not  appear  on  the  face  of  the  pro- 
ceedings. On  appeal  from  this  order  by  the 
appellant  company,  Scrutton,  J.,  presumably 
on  the  evidence  before  the  Master,  made  the 
order  already  mentioned,  dismissing  the  ap- 
peal and  upholding  the  order  of  the  Master. 
The  appeal  in  this  case  was  heard  in  the 
Court  of  Appeal,  together  with  an  appeal 
raising  somewhat  the  same  questions  arising 
out  of  an  action  brought  by  the  present  re- 
spondents against  a  third  company,  Tliomas 
Tilling,  Limited,  tried  before  Lush,  J.,  with- 
out a  jury.  It  does  not  appear  from  the 
appendix  what  were  the  particular  issues 
raised  in  that  action,  but  it  certainly  would 
appear  that  not  only  was  the  evidence  given 
in  it  by  one  of  the  plaintiff's  witnesses,  the 
secretary,  referred  to  and  relied  upon  by  the 
Lords  Justices  in  the  appeal  in  the  present 
case,  but  the  findings  of  the  learned  judge  at 
the  trial  were  apparently  also  relied  upon 
against  the  present  appellants  as  if  they  had.  . 
been  parties  to  the  suit  in  which  those  rul- 
ings were  made.  The  evidence  of  the  secre- 
tary was,  however,  much  relied  on  by  both 
sides  in  argument  before  your  Lordships. 
Strange  as  it  may  appear,  the  minute-book 
of  the  company,  showing,  presumably,  from 
what  centre  the  business  of  the  company  was 
managed  and  [319]  directed,  was  not  given 
in  evidence  before  anyone  of  the  three  tri- 
bunals. The  embarrassing  and,  as  I  think, 
rather  unfortunate  result  of  this  omi.«%sion  is 
that  the  full  facts,  showing  in  what  country, 
England  or  Germany,  lay  the  real  business 
centre  from  which  tlie  governing  and  direct- 
ing minds  of  the  company  operated,  regulat- 
ing and  controlling  its  important  afl'airs, 
were,  save  so  far  as  revealed  in  the  evidence 
of  its  secretary,  never  disclosed.  These  are, 
however,  the  very  things  which,  for  the  pur- 
pose of  income  tax  at  all  events,  have  been 
held  to  determine  the  place  of  residence  of  a 
company  like  the  respondent  company,  so  far 
as  such  a  fictitious  legal  entity  can  have  a 
residence:  De  Beers  Consol.  Mines  v.  Howe 
[1906]  A.  C.  (Eng.)  455,  and  I  can  see  no 
reason  why,  for  the  purpose  of  decidinc^ 
whether  the  carrying  on  by  such  a  company 
of  its  trade  or  business  does  or  does  not 
amount  to  a  trading  with  the  enemy,  they 
should  not  equally  determine  its  place  of 
residence. 

It  is  well  established  that  trading  with  the 
most  loyal  British  subject,  if  he  be  resident 
In  Germany,  would,  during  the  present  war, 
amount  to  trading  with  the  enemy,  and  bo  a 
misdemeanour  if  carried  on  without  the  con- 
sent of  the  Crown;  the  reason  being  that  the 
fruits  of  his  action  result  to  a  hostile  country 
and  so  furnish  resources  against  his  own 
country:  M'Connell  v.  Hector,  3  B.  &  P. 
(Eng.)  113,  and  Janson  v.  Driefontein  Consol. 
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Mines  [1902]  A.  C.  (Eng.)  484,  505.  The 
same  principle  would  presumably  apply  to  a 
trading  company  resident  in  an  enemy  coun- 
try. It  would  certainly  appear  to  me,  there- 
fore, that,  having  regard  to  the  issue  raised 
in  this  suit,  the  residence  of  the  respondent 
company  was  of  necessity  a  vital  matter  for 
consideration.  During  the  argument  a  pas- 
sage was  read  out  from  the  shorthand  writer's 
notes  of  the  argument  before  the  Court  of  Ap- 
peal, from  which  it  appeared  that  Mr.  Gore- 
Browne,  the  leading  counsel  for  the  Daimler 
Company,  admitted  that  the  residence  of  the 
respondent  company  was  in  England.  He 
could  not  well  do  otherwise,  since  the  com- 
pany was  registered  and  incorporated  in 
Kngland,  and  all  the  facts  going  to  show 
where  it  really  resided  were,  with  the  excep- 
tion already  mentioned,  shut  out  from  the 
view  of  the  Court.  It  by  no  means  follows, 
however,  that,  despite  that  admission  of  coun- 
sel, your  Lordships  could  not,  if  sufficient 
facts  [320]  were  disclosed  in  evidence  before 
you,  hold  that  the  residence  of  the  company 
was  not  in  England,  but,  in  truth,  in  Ger- 
many. 

In  Crump  v.  Cavendish  (1880)  5  Ex.  D. 
(Eng.)  211,  214,  Thesiger,  L.J.,  dealing  with 
the  above-mentioned  Order  xiv.,  said:  **He 
(the  judge)  has  to  form  an  opinion  as  to  the 
facts  before  him,  and  he  is  to  stay  his  hand 
onlv  if  he  is  satisfied  that  the  defendant  has 
a  good  defence  on  the  merits,  or  thinks  the 
facts  disclosed  by  the  defendant  sufficient  to 
entitle  him  to  be  permitted  to  defend  the 
action."  I  turn  now  to  the  affidavits  and 
documents  before  the  Master  and  Scrutton,  J., 
to  consider  whether  the  facts  therein  dis- 
closed were  sufficient  to  entitle  the  appellant 
company  within  this  rule  to  be  permitted 
to  defend  the  action  brought  against  them. 
Wliat  are  those  facts?    They  are: 

( 1 )  That  the  25,000  shares  into  which  the 
capital  of  the  company  \i  divided  are  held 
by  five  individuals  and  a  joint-stock  company 
called  the  parent  company;  that  this  com- 
pany, incorporated  and  resident  in  Hanover, 
holds  23,398  of  these  shares;  that  the  three 
individuals,  who  hold  between  them  IGOO 
shares,  are  all  German  subjects  resident  in 
Hanover;  that  the  two  remaining  shares  are 
held,  one  by  the  secretary,  Hans  Frederick 
Wolter,  and  one  by  the  managing  director, 
Paul  Scharnhost  Brodtmann,  both  according 
to  the  Hat  of  shareholders  having  residences 
in  England. 

(2)  That  the  directors,  three  in  number, 
excluding  the  managing  director,  are  also 
German  subjects  resident  in  Hanover. 

(3)  That,  with  the  exception  of  the  secre- 
tary, all  the  directors  and  shareholders  are 
German  subjects;  that  the  secretary  is  also 
a  German,  but,  unlike  the  others,  took  out 
naturalization  papers  on  January  1,  1910. 


(4)  That  the  appellant  company  were 
ready  and  willing  to  pay  the  amount  sued  for 
on  two  conditions — first,  that  in  doing  so  they 
were  not  acting  in  contravention  of  the  pro- 
visions of  the  Trading  with  the  Enemy  Act, 
1914,  and,  second,  that  the  respondent  com- 
pany were  entitled  to  institute  this  action, 
and  were  also  able  to  give  a  good  and  valid 
discharge  for  the  amount  claimed  (see  affi- 
davit of  Oscar  Tooley,  paragraph  11). 

(5)  That  it  is  averred  in  the  10th  and 
12th  and  13th  paragraph  of  the  same  affida- 
vit that  the  so-called  parent  company  con- 
trolled [321]  the  respondent  company;  that 
the  former  and  all  the  officers  of  the  lattei 
are  alien  enemies;  that  alien  enemies  who 
were  officers  or  agents  of  the  company  were 
incapable  of  acting  either  in  the  name  of, 
or  on  behalf  of,  the  company,  or  individually; 
that  the  appellant  company  were  advised  and 
believed  that  the  respondent  company  w(?re 
incapable  of  instituting  proceedings  or  giving 
receipts  for  sums  due  to  them,  or  doing  any 
of  those  acts  which  must  be  done  through 
agents  or  officers,  unless  and  until  agents  and 
officers  who  were  not  alien  enemies  had  been 
appointed;  that  for  these  reasons  the  pro- 
ceedings were  wrongly  instituted;  and  that 
unconditional  leave  to  defend  should  be  given. 

Well,  this  affidavit  distinctly  challenged  the 
right  of  the  respondent  company,  or  any  of  its 
officers  acting  on  its  behalf,  to  institute  the 
present  action,  or  to  give  a  valid  discharge 
for  the  amount  claimed  by  it.  Their  secre- 
tary filed  an  affidavit  in  reply.  lie  content- 
ed himself  with  asserting  that  his  company 
is  an  ^'English  company,  being  registered  at 
Somerset  House  under  the  Companies  .(Con- 
solidation) Act  of  1908,  and  that  he  him.self 
is  a  British  subject,  having  been  naturalized 
on  January  1,  1910."  He  adds  lengthy  para- 
graphs relative  to  his  dealings  with  the  Com- 
mittee on  Trade,  with  sales  made  tolKhe  War 
Office,  with  the  payments  made  to  his  com- 
pany by  some  others  of  its  creditors,  but  not 
a  word  as  to  the  place  from  which  its  impor- 
tant business  was  conducted,  or  from  which 
its  action  was  directed  by  its  governing 
minds,  and  not  a  syllable  as  to  his  ever  hav- 
ing been  authorized  by  the  directors,  or  any 
of  them,  or  any  person  connected  with  the 
company,  to  institute  actions  of  any  kind  on 
its  behalf.  This,  if  ever,  was  the  time  for  him 
to  have  disclosed  the  fact  that  he  was  clothed 
with  authority  to  bring  this  action,  if  the 
far:t  were  so.  In  my  view  his  silence,  on  the 
assumption  that  he  had  the  authority,  is  in- 
explicable. It  was  greatly  pressed  in  argu- 
ment that  Lush,  J.,  had,  in  the  action  triod 
before  him,  come  to  the  conclusion  that  the 
secretary  was  a  truthful,  though  a  forgetful 
and  inaccurate,  witness,  and  also  that  he  had 
authority  to  institute  the  suit  against  Thomas 
Tilling,  Limited.     Well,   I   have  the  utmost 


174 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


oonfidence  in  any  conclusion  at  which  that 
learned  judge  would  arrive  on  the  evidence 
given  before  him.  These  affidavits  were,  as 
I  understand,  not  before  him,  and  it  is,  in 
my  view,  quite  unjust  to  press  against  the 
appellant  company  the  conclusions  [322]  ar- 
rived at  by  Lush,  J.,  without  the  light  which 
this  unaccountable  reticence  throws  on  the 
secretary's  character  and  veracity. 

Before  dealing  with  the  articles  of  associa- 
tion, which  are  by  s.  14  of  the  Act  of  1908 
made  binding  on  the  respondent  company,  I 
turn  to  the  evidence  given  by  the  secretary 
in  the  action  against  Thomas  Tilling,  Lim- 
ited. In  my  view  it  tells  against  rather  than 
in  favour  of  the  respondent  company  in  the 
present  proceeding,  for,  first,  it  establishes 
that  Brodtmann,  the  managing  director,  who 
is  admittedly  a  German,  was  not  resident  in 
England  when  the  witness  gave  his  evidence; 
that  none  of  the  directors  have  been  in  Eng- 
land since  the  war  commenced;  that  he,  the 
secretary,  haa  not  had  any  communication 
whatever  with  any  of  them  since  then,  and 
that  he  had  not  the  express  consent  of  the 
board  of  directors  to  issue  the  writ  in  the 
present  case.  The  secretary  is,  therefore,  the 
only  shareholder  who  is  not  an  alien,  and 
the  only  shareholder  now  resident  in  this 
country.  The  business  of  the  company  in 
England  is  managed  by  himself  and  two  man- 
agers named  Hootton  and  Jurgenson.  He 
states  that  he  has  full  powers  to  commence 
actions  by  issuing  writs  whenever  he  thinks 
fit,  without  consulting  the  directors;  that 
he  got  those  powers  when  he  was  appointed 
secretary ;  that  there  was  then  a  minute  made 
allowing  him  to  issue  writs  without  consult- 
ing anybody:  authorizing  him  to  represent 
the  company  in  all  its  proceedings.  The 
learned  judge  suggested  that  the  minute-book 
should  %e  sent  for,  as  he  desired  to  see  it. 
Mr.  Leslie  Scott  then  put  the  questions:  "Do 
you  suggest  that  you  have  power  under  this 
minute  to  start  legal  proceedings  in  England, 
even  when  the  board  of  directors  are  here?" 
And  the  witness  replied,  "Yes,  of  course." 
"And  even  when  the  managing  director  is  in 
England?"  Answer,  "Oh,  yes,  of  course." 
The  minute-book  was  brought  into  Court.  It 
was  never  examined  thoroughly,  but  it 
showed  that  there  was  a  minute  appointing 
him  secretary,  but  saying  nothing  about  his 
duties.  No  power  at  all  waa  given  to  him  by 
minute  or  resolution  relative  to  litigation, 
save  possibly  in  reference  to  bankruptcy  pro- 
ceedings,— no  power  whatever  to  bring  ac- 
tions in  general. 

An  effort  was  made  in  re-examination  to 
rehabilitate  this  gentleman  by  asking  him  if 
he  gave  instructions  for  the  issue  of  writs, 
and  whether,  if  actions  were  in  consequence 
instituted,  it  was  ever  [323]  suggested  by  his 
board,  the  managing  director,  or  any  other 


director  that  he  in  so  doing  exceeded  his  pow- 
ers. This  might  possibly  be  relevant  if  the 
question  for  decision  was  whether  the  com- 
pany had  not  held  out  the  secretary  to  third 
parties  as  possessed  of  these  powers  in  such 
a  way  aa  to  estop  them,  as  against  those 
parties,  from  repudiating  the  secretary's  au- 
thority. But  that  is  not  the  question  for 
decision.  It  is  no  doubt  true  that  when  a 
secretary  of  a  company  is  found  doing  certain 
things  in  the  name  of  and  on  behalf  of  his 
company  which  could  legally  be  authorized, 
and  no  resolution  or  minute  is  proved  author- 
izing him  to  do  those  things,  the  maxim 
"omnia  praesumuntur  rite  esse  acta"  will  be 
applied,  and  the  necessary  authority  will  be 
prefiumed  to  have  been  lawfully  given  to  him. 
This  maxim  cannot,  I  think,  be  legitimately 
applied  where  the  agent  vouches  a  particular 
document  as  the  source  of  the  authority  he 
claims  to  exercise,  and  it  is  found  that  the 
document  when  produced  gives  him  no  such 
authority.  It  cannot  be  presumed  he  got  the 
authority  by  means  he  has  on  oath  repudi- 
ated. His  oath  rebuts  the  presumption.  It 
is  necessary  to  examine  in  some  detail  the 
articles  of  association,  because  it  was  solemn- 
ly and  persistently  argued,  amongst  other 
things,  that  owing  to  the  fact  that  all  the 
shareholders  of  the  company,  other  than  the 
secretary,  have  become  alien  enemies,  he  him- 
self, by  virtue  of  his  ownership  of  one  share, 
became,  as  I  understood,  while  the  war  con- 
tinued, the  legal  entity,  the  company,  or  the 
whole  body  of  the  shareholders  combined; 
that  he  could  hold  a  general  meeting  him- 
self, take  the  chair  himself  over  himself,  as 
chairman  put  any  question  to  himself,  decide 
upon  that  question  by  a  show  of  his  own 
hands,  and  otherwise  comply  with  the  re- 
quirements of  the  62nd  and  several  other 
of  the  articles  of  association.  There  is  no 
provision  in  the  articles  for  the  appointment 
of  the  first  body  of  directors;  consequently 
they  must,  under  Table  A,  clause  68,  be  ap- 
pointed by  a  majority  of  the  subscribers  to 
the  memorandum  of  association,  subsequent 
vacancies  being  filled  up  by  the  share  holders 
in  general  meeting  (article  58),  or  in  the 
case  of  casual  vacancies  by  the  directors 
themselves  (article  80).  The  management  of 
the  company  is  vested  in  the  directors  (arti- 
cle 102 ) .  AH  orders  made  by  the  directors  or 
committees  of  directors,  all  appointments  of 
officers,  all  resolution  and  proceedings  of 
general  meetings  and  of  meetings  of  the  di- 
rectors and  [324]  committees,  are  to  be  en- 
tered in  books  provided  for  the  purpose 
(article  108).  Tlie  number  of  directors  until 
altered  by  an  extraordinary  resolution  passed 
at  a  general  meeting  is  to  be  not  leas  than 
two  or  more  than  five.  The  qualification  of 
every  director  other  than  a  managing  director 
is  the  holding  of  100  shares;  that  of  a  man- 
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aging  director  is  such  as  the  directora  may 
determine  (articles  76  and  78).  The  manag- 
ing director  is  tx>  he  appointed  by  the  direc- 
tors out  of  their  own  body  (article  91).  At 
the  meetings  of  the  directors  two  constitute 
a  quorum.  The  shares  of  the  company  are 
to  be  under  the  control  of  the  directors,  and 
certificates  of  title  to  the  shares  must  be 
sealed  and  signed  by  two  directors  and  coun- 
tersigned by  the  secretary  or  some  other  per- 
son  appointed  by  them  (article  13).  The  di- 
rectors are  to  j)rovide  for  the  safe  custody  of 
the  seal,  the  ailixing  of  which  must  be  attest- 
ed by  two  of  them  and  the  secretary.  They 
are  to  convene  general  meetings  at  least  once 
each  year  at  such  time  and  place  as  they 
may  determine,  and  cause  notice  thereof  to 
be  given  to  all  the  meml>ers.  Two  members 
personally  present  at  these  meetings  consti- 
tute a  quorum  ( article  59 ) ,  and  imder  s.  129 
of  the  Act  of  1908  the  company  is  to  be 
wound  up,  no  matter  how  solvent  or  success- 
ful, if  its  members  are  reduce<l  below  two. 

Ai-ticle  61,  taken  in  conjunction  with  arti- 
cle 59,  is  much  relied  upon  by  the  respondent 
company.  It  provided  that  in  the  case  of 
a  meeting  not  conveyed  by  requisition,  j.f 
within  half  an  hour  from  the  time  appointed 
for  the  meeting  a  quorum  be  not  present,  the 
meeting  is  to  stand  adjourned  till  that  day 
week,  at  the  same  time  and  place,  and  if  at 
the  adjourned  meeting  a  quorum  be  not  pres- 
ent the  members  who  are  present  shall  be  a 
quorum  and  may  transact  the  business  for 
which  the  meeting  was  called.  This,  it  is  in- 
sisted, shows  that  one  member  may  constitute 
a  general  meeting,  because,  although  the  word 
"members"  is  used  in  the  article  in  the  plural, 
the  definition  clause  ( article  1 )  provides  that 
words  importing  the  singular  only  include  the 
plural,  and  vice  versa.  There  are  several 
answers  to  this  contention.  The  first  is  that 
article  I  does  not  provide  absolutely  that  the 
singular  number  is  always  to  include  the 
plural  and  vice  versa,  but  is  only  to  do  so 
where  there  is  nothing  in  the  subject  or  con- 
text inconsistent  therewith;  and,  second,  that 
the  succeeding  article  prescribing  what  is  to 
be  done  at  the  meeting  [325]  deals  with  a 
member  or  members  who  may  be  present  not 
personally  but  by  proxy,  as  do  also  articles 
63  and  68.  The  article,  in  my  opinion,  obvi- 
ously means  this,  that  if  there  be  one  member 
personally  present,  he  and  the  member  or 
members  present  by  proxy  may  proceed  to 
transact  the  business.  The  subject  and  the 
context  are  inconsistent  with  any  other  mean- 
ing of  the  word  "members.''  And,  of  course, 
the  point  remains  that  the  time  and  place  of 
meeting  must  be  fixed  by  the  directors.  Apart, 
then,  from  the  question  of  delegation  to  be 
hereafter  considered,  it  would  appear  to  me 
to  be  impossible  for  the  business  of  the  com- 
pany to  be  carried  on  in  the  manner  pre- 


scribed by  the  articles  either  where  the  direc- 
tors of  the  company  have  ceased  to  exist,  or, 
as  in  this  case,  where,  admittedly,  by  reason 
of  their  becoming  alien  enemies  their  rights, 
powers,  and  duties  are  susipended  and  in  abey- 
ance. Though  it  is  necessary  in  this  case  that 
the  directors  should  be  shareholders,  it  is  not 
necessary  in  every  case  that  they  should  be 
so,  and  it  may  well  be  that  where  this  latter 
is  the  case  the  business  of  the  company  might 
be  carried  on  while,  as  is  contemplated  in 
s.  115  of  the  Act  of  1908,  there  was  only  one 
shareholder.  Again,  it  may  well  be  that  if 
there  remained  a  number  of  shareholders,  not 
being  alien  enemies,  sufficient  to  re-elect  di- 
rectors not  alien  enemies,  and  so  set  up  again 
in  accordance  with  the  articles  an  organiza- 
tion for  the  control  and  management  of  the 
company's  affairs,  its  business  might  legiti- 
mately be  carried  on,  but  such  a  residue  of 
shareholders  does  not  exist  in  the  present 
case.  And  whatever  else  one  shareholder  may 
be,  he  cannot  be  two  directors.  The  directors 
of  a  company',  said  Lord  Cairns  in  Ferguson 
V.  Wilson  (1866)  L.  R.  2  Ch.  (Eng.)  77,  89, 
"are  merely  agents  of  a  company.  The  com- 
pany itself  cannot  act  in  its  own  person,  for 
it  has  no  person;  it  can  only  act  through  di- 
rectors, and  the  case  is,  as  regards  those 
directors,  merely  the  ordinary  case  of  prin- 
cipal and  agent."  Well,  on  the  outbreak  of 
the  war  those  agents  in  this  case  became  in- 
capable of  acting  for  their  principal,  though 
that  principal  might  continue  to  exist:  Ex 
p.  Boussmaker  (1806)  13  Ves.  Jr.  (Eng.)  71; 
Exposito  V.  Bowden  (1857)  7  EL  &  BL  763, 
90  E.  C.  L.  763 ;  Janson  v.  Driefontein  Consol. 
Mines  [1902]  A.  C.  (Eng.)  484.  And  if  a 
company  should  not  have,  and  not  be  able 
lawfully  to  appoint,  any  directors  other  than 
alien  enemies,  then,  though  the  legal  entity, 
the  company,  [326]  might  continue  to  exist, 
its  action  in  its  trade  in  this  country  would 
be  paralysed  in  point  of  law,  the  status  of  its 
agents  as  distinct  from  that  of  its  sharehold- 
ers rendering  it  incapable  of  making  any  con- 
tract. If  while  the  directors  could  act  they 
delegated  to  the  secretary  power  to  institute 
what  actions  he  pleases,  then  he  would,  I 
think,  continue,  despite  the  suspension  of 
their  powers,  to  be  the  agent  of  the  com- 
pany—not of  the  directors — for  the  purposes 
of  that  delegation.  And  as  the  writ  in  this 
action  was  issued  in  the  month  of  October, 
1914,  it  is,  in  my  opinion,  only  under  and  by 
virtue  of  that  delegation,  if  at  all,  he  could 
have  got  power  to  institute  this  action. 

Tliere  is  no  evidence  whatever  that  his 
mere  appointment  as  secretary  conferred  this 
authority  upon  him.  Under  article  102,  sub- 
section 17,  the  directors  are  empowered  "(1) 
To  institute,  conduct,  defend,  compound  or 
abandon  any  legal  proceedings  by  or  against 
the  company  or  its  officers,  or  otherwise  con- 
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cerning  the  affairs  of  the  company;  (2)  to 
compound  and  allow  time  for  payment  or  sat- 
isfaction of  any  debts  due,  and  of  any  claims 
or  demands  by  or  against  the  company." 
Well,  according  to  his  evidence,  the  directors, 
when  he  was  appointed  by  minute,  practically 
substituted  him  for  themselves  for  the  pur- 
poses of  this  article.  As  to  the  matter  men- 
tioned in  No.  1,.  he  did  not  expressly  state 
that  he  had  authority  to  give  receipts  for 
sums  sued  for,  or  as  to  all  or  anv  of  the 
things  mentioned  in  the  second  number  of  this 
section.  If  the  directors  had  desired  to  clothe 
him  with  the  vast  and  compromising  powers 
lie  claims,  it  is  strange  they  did  not  appoint 
him  by  power  of  attorney  their  attorney  un- 
der article  106.  It  is  admitted  they  did  not 
do  so.  It  is  article  102,  section  15,  that  is 
relied  upon  on  this  point.  That  enables  the 
directors  **to  appoint,  and  at  their  discretion 
to  remove,  or  suspend  such  managers,  sec- 
retaries, officers,  clerks,  agents,  and  servants 
for  permanent,  temporary  or  special  services 
as  they  may  from  time  to  time  think  fit,  and 
to  invest  them  with  such  power  as  they  may 
think  expedient,  and  to  determine  their  duties 
and  fix  their  salaries  or  emoluments  and  to 
require  security  in  such  instances,  and  to 
such  amounts  as  they  think  fit."  This  pro- 
vision would  rather  look  as  if  it  contemplated 
the  investiture  of  the  officers  with  the  powers 
it  was  designed  to  give  them  on  the  occasion 
and  at  the  times  of  their  respective  appoint- 
ments. And  this  was  evidently  the  idea  in 
the  [327]  mind  of  the  secretary  when  he  de- 
posed that  the  powers  he  claimed  were  con- 
ferred upon  him  by  minute  when  he  was  ap- 
pointed; but  I  do  not  think  this  provision  of 
the  section  prohibits  an  increase  of  powers 
and  duties  after  appointment.  Now  as  to  the 
proof  of  the  delegation.  Tliere  is  not  a  scrap 
of  writing  of  any  kind  given  in  evidence  in 
this  case  to  prove  that  any  power  to  institute 
actions  or  give  receipts  for  money  recovered 
was  ever  conferred  upon  the  secretary.  The 
only  document  he  referred  to  as  conferring  it 
upon  him  contradicts  every  statement  made 
by  him  on  the  point.  It  seenLs  incredible  that 
he  ever  was  clothed  with  the  power,  w^ithout 
consulting  his  directors  or  managing  direc- 
tors, to  institute  in  the  name  of  the  com- 
pany any  actions  of  any  kind  he  pleased. 
Tliere  is  no  proof  other  than  his  own  testi- 
mony that  he  ever  instituted  any  action  or 
gave  instructions  for  its  institution.  If  the 
dirwtors  were  in  England  when  he  did  so, 
they  could,  of  course,  ratify  and  adopt  his 
act.  Not  so  now.  The  burden  of  proving 
that  the  secretary  had  power  and  authority 
to  institute  the  present  action  some  months 
after  the  outbreak  of  the  war  rested  on  the 
respondent  company.  I  am  clearly  of  opinion 
that  they  have  not  discharged  that  burden.  I 
do  not  think  Lush,  J.,  had  evidence  before 


him  sufficient  to  support  his  finding  on  thift 
point;  but  even  if  1  thought  otherwise,  I 
should  still  hold  that,  in  the  absence  of  a 
clear  consent  to  be  bound  by  his  findings  thus 
come  to  in  a  suit  to  which  the  appellants 
were  no  parties,  that  finding  was  not  binding 
upon  them.  1  do  not  find  any  clear  consent 
of  that  kind  in  the  present  case.  I  think 
this  appeal  should  be  allowed.  Having  formed 
this  opinion,  I  do  not  desire  to  express  any 
opinion  on  the  other  and  main  point  raised  in 
the  case  further  than  to  say  that,  the  ques- 
tion of  residence  of  the  company  apart,  I  da 
not  think  that  the  legal  entity,  the  company, 
can  be  so  completely  identified  with  its  share- 
holders, or  the  majority  of  them,  as  to  make 
their  nationality  its  nationality  or  their 
status  its  status,  or  it  an  alien  enemy  because 
they  are  alien  enemies,  or  to  give  it  an  enemy 
character  because  they  have  that  character- 
I  think  the  judgment  of  Lord  Macnaghten  in 
Janson  v.  Driefontein  Consol.  Mines  [1902] 
A.  C.  (£ng. )  497,  is  inconsistent  with  any 
such  view.  Speaking  of  a  Transvaal  com- 
pany he  said:  **If  all  its  members  had  been 
subjects  of  the  British  [328]  Crown  the  cor- 
poration itself  would  have  been  none  the  less 
a  foreign  corporation  and  none  the  less  in 
regard  to  this  country  an  alien."  I  think  it 
is  much  to  be  regretted  that  the  appellant 
company  were  not  permitted  to  defend,  as  in 
my  opinion  they  should  have  been,  so  that 
all  the  facts  might  have  been  elicited,  and 
it  could  be  determined  whether  the  company 
resides  and  trades  in  Germany  or  not. 

I  think  the  order  suggested  by  my  noble- 
and  learned  friend  Lord  Parker  should  be 
made. 

Lord  Shaw  of  Dunfermline. — Mv  Ix)rds, 
the  Daimler  Company  is  indebted  to  the  Con- 
tinental Company  in  certain  sums  of  money. 
It  wa«  willing  to  pay  these  sums  if  payment 
could  have  been  made  with  safety.  The  Con- 
tinental Company  took  legal  proceedings  to 
recover  the  moneys.  To  these  proceedings 
the  Daimler  Company  tabled  two  defences. 
The  first  is  that  payment  would  be  of  the 
nature  of  trading  with  the  enemy,  and  the 
second  is  a  challenge  of  the  authority  to 
institute   the   action. 

Upon  the  first  point  I  am  of  opinion  th«t 
the  judgment  of  the  Court  of  Appeal  is  right. 
U-jJon  the  second  point,  and  with  regret,  I  am 
of  opinion  that  it  is  erroneous. 

The  first  point  is  of  much  general  impor- 
tance: it  was  carefully  and  anxiously  argued. 
My  views  upon  it  in  its  general  aspect  and 
apart  from  the  statute  and  Proclamations — 
which  were  the  subject  of  a  keen  analysis  and 
which  are  afterwards  referred  to — may  be 
expressed  in  the  following  propositions.  Be- 
fore stating  these,  however,  I  may  be  allowed 
to  say,  my  Lords,  that  I  have  found  myself 
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to  be  in  substantial  agreement  with  my  noble 
and  learned  friend  Lord  Par  moor  in  the  judg- 
ment about  to  be  pronounced  by  him,  sup- 
ported— as  in  my  humble  opinion  it  is — by 
the  authorities  which  he  has  cited  and  which 
1  do  not  here  repeat. 

(1)  There  is  no  debate  at  this  time  of 
day  on  the  general  proposition  that  the  direct 
and  >imnediate  consequence  of  a  declaration 
of  war  by  or  against  this  country  is  to  make 
all  trading  with  the  enemy  illegal.  The  prop- 
osition was  dealt  with  recently  in  this  House 
in  the  caae  of  Horlock  v.  Beal  [1916]  1  A.  C. 
(£ng.)  486,  Ann.  Cas.  191 6D  670.  War  is 
war,  not  between  Sovereigns  or  Governments 
alone.  It  puts  each  subject  of  the  one  [329] 
belligerent  into  the  position  of  being  the  legal 
enemy  of  each  subject  of  the  other  belliger- 
ent; and  all  persons  bound  in  allegiance  and 
loyalty  to  His  Majesty  are  consequently  and 
immediately  by  the  force  of  the  common  law, 
forbidden  to  trade  with  the  enemy  Power  or 
it6   subjects. 

(2)  This  obligation  and  restraint  is  bind- 
ing in  every  sense.  It  is,  therefore,  no  de- 
fence to  a  breach  of  the  duty  to  forbear  from 
trading  with  the  enemy  that  the  act  was 
done,  not  for  personal  benefit  or  advantage, 
but  in  the  service  or  under  the  agency  or 
orders  of  another  who  is  not  so  bound.  No 
one  subject  to  the  laws  of  this  country  could 
be  permitted  to  escape  from  obedience  thereto 
by  pleading  that  he  was  acting  merely  as  the 
hand  of  others,  say  a  German,  Austrian,  or 
Turkish  company.  The  prohibition  against 
trading  is  binding  in  regard  to  all  action 
direct  or  indirect,  personal  or  representative. 

(3)  In  so  far  as  the  obligation  and  re- 
straint imposed  by  the  common  law  are  rested 
upon  the  allegiance  or  loyalty  of  the  subject 
the  application  of  such  ideas  to  a  limited 
company  is  incongruous;  allegiance  and  loyal- 
ty are  personal,  by  tlie  nature  of  the  case.  An 
incorporated  company  cannot  with  propriety 
have  such  terms  applied  to  it  as  if  it  were 
a  mind  subject  to  emotions  or  passions  or  a 
sense  of  dutv.  It  is  a  creation  of  the  law 
convenient  for  the  purposes  of  management, 
of  the  holding  of  property,  of  the  association 
of  individuals  in  business  transactions — in 
short  for  all  the  purposes  and  with  the  limi- 
tations and  remedies  set  forth  in  the  Com- 
panies Acts. 

(4)  Once,  however,  it  is  clear  that,  al- 
though this  may  be  so  under  proposition  3, 
yet  under  proposition  2  every  individual  sub- 
ject to  the  common  law  is  inhibited  and  inter- 
pelled  from  trading  with  the  enemy,  then 
trading  with  the  enemy  on  behalf  of  a  com- 
pany is  just  as  much  prohibited  as  personal 
trading.  A  limited  company,  incorporated  in 
England  and  although  English  as  regards  all 
the  results  which  flow  from  such  incorpora- 
tion, 18  thus  completely  barred  by  the  Trad- 
Ann.  Cas.  191 7C. — 12. 


ing  with  the  Enemy  Acts — ^not  by  reason  of 
the  company's  allegiance  or  loyalty,  but  by 
reason  of  the  fact  that  there  is  no  human 
agency  possible  within  the  realm  througli 
which,  and  within  the  law,  trading  with  the 
enemy  could  be  accomplished.  In  obedience 
to  that  law  all  trading  with  the  enemy,  direct 
or  [330]  indirect,  stops;  no  firm  or  company 
wheresoever  or  howsoever  directed  can  so 
trade,  nor  can  anything  be  negotiated  or 
transacted  for  it  through  any  person  or  agen- 
cy in  this  country. 

(5)  Transactions  and  trading  require  two 
parties,  and  the  same  principle  applies  to 
trading  by  the  enemy  as  to  trading  with  the 
enemy.  In  this  way:  A  company  registered 
in  Britain  may  have  shareholders  and  direc- 
tors who  are  alien  enemies.  Transactions  or 
trading  with  any  one  of  them  becomes  illegal. 
They  have  no  power  to  interfere  in  any  par- 
ticular with  the  policy  or  acts  of  companies 
registered  in  Britain;  alien  enemy  sharehold- 
ers cannot  vote ;  alien  enemy  directors  cannot 
direct;  the  rights  of  all  these  are  in  complete 
suspense  during  the  war. 

(6)  As  to  shareholders  or  directors  who 
are  not  alien  enemies,  they  stand  pendente 
hello  legally  bereft  of  all  their  coadjutors  who 
are.  And,  if  the  company  be  a  company 
registered  in  Great  Britain,  they  must  face 
the  situation  thus  created  by  adopting  the 
courses  suitable  either  under  the  Companies 
Acts  or  the  recent  legislation.  In  this  way, 
while  no  payments  of  assets,  dividends,  or 
profits  can  be  made  to  alien  enemy  share- 
holders, yet  the  property  and  business  of  the 
company  may  be  conserved.  There  may  b& 
loss  consequent  on  commercial  dislocation, 
but  neither  loss  nor  forfeiture  is  imposed  by 
the  law.  The  law  is  completely  satisfied  if 
in  the  conduct  and  range  of  the  business  trad- 
ing with  the  enemy  is  avoided.  To  put  in  a 
word  one  plain  instance:  AH  British  trading 
by  tlie  company  is  still  permitted  if  there  are 
British  shareholders  who  can  carry  it  on. 

With  much  respect  I  see  no  advantage  to 
be  gained,  but  much  confusion  to  result,  from 
proceeding  to  a  further  stage  and  treating 
or  even  characterizing  British  registered  com- 
panies as  either  alien  enemies  or  companies 
with  an  alien  enemy  character.  As  stated, 
all  the  enemy  shareholders'  rights  being 
placed  in  suspense  and  all  trading  with  these 
shareholders  or  with  any  other  enemy  being 
interpelled,  there  is  no  principle  of  law  which 
would,  in  my  humble  opinion,  justify  the  in- 
congruity of  denominating  or  regarding  tlie 
company  itself  as  enemy  either  in  character 
or  in  fact. 

Much  of  the  discussion  at  your  Lordships' 
bar — probably  the  major  part  of  it — ^had  ref- 
erence to  the  recent  legislation.  This  was 
minutely  and  anxiously  analysed.  My  Lords, 
I  think  it  necessary  [331]  accordingly  to  deal 
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with  it;  but  I  may  say  at  once  that  I  do  not 
think  that  it  invades  or  varies  any  of  the  prin- 
ciples which  I  have  humbly  ventured  to  sketch. 

The  question,  however,  with  whom  this 
trading  is  forbidden  is  one  of  wide  and  serious 
importance.  So  much  of  the  commerce  of  the 
country  is  now  carried  on  by  incorporated 
companies  that  it  is  manifestly  critical  for 
the  citizen  to  know  what  is  the  scope  of  the 
term  "enemy"  and  if  it  can  apply  to  such 
companies,  and,  if  so,  to  which  of  them. 
This  is  all  the  more  so  because  the  legislation 
upon  the  subject  almost  at  its  opening  creates 
trading  with  the  enemy  a  misdemeanour.  The 
oblisration  under  the  common  law  is  backed 
by  criminal  sanction.  Once  such  a  statute  is 
passed  it  would  of  course  not  be  open  to  any 
citizen  to  plead  his  ignorance  of  the  law  of 
the  land  as  a  defence  against  the  charge  of 
misdemeanour.  This,  however,  my  Lords, 
makes  it  clear  that  Courts  of  law  should 
give  a  strict  interpretation  to  statutory  pro- 
visions of  this  character — an  interpretation 
which  in  any  case  of  dubiety  or  ambiguity 
shall  be  favourable  to  the  liberty  of  the  sub- 
ject. 

Speaking  for  myself,  I  do  not  find  that  the 
Trading  with  the  Enemv  Acts  and  Proclama- 
tions  now  to  be  considered  were  such  aa  to 
leave  anv  substantial  doubt  in  the  mind  of 
the  citizen  as  to  what  should  be  his  attitude 
with  regard  to  incorporated  companies. 

By  the  Trading  with  the  Enemy  Act,  1914 
(4  &  5  Geo.  5,  c.  87),  it  was  provided,  a.  1, 
8ub-s.  2:  "For  the  purposes  of  this  Act  a 
person  shall  be  deemed  to  have  traded  with 
the  enemy  if  he  has  entered  into  any  transac- 
tion or  done  any  act  which  was,  at  the  time 
of  such  transaction  or  act,  prohibited  by  or 
under  any  Proclamation  issued  by  His  Ma- 
jesty dealing  with  trading  with  the  enemy 
for  the  time  being  in  force,  or  which  at  com- 
mon law  or  bv  statute  constitutes  an  offence 
of  trading  with  the  enemy: 

"Provided  that  any  transaction  or  act  per- 
mitted by  or  under  any  such  Proclamation 
shall  not  be  deemed  to  be  trading  with  the 
enemy." 

My  Lords,  there  was  much  discussion  as  to 
this  proviso.  It  appears  to  me  to  be  a  pro- 
viso applicable  to  the  whole  of  the  sub-sec- 
tion, and,  if  so,  applicable  to  all  transactions 
or  acts  of  trading  which  either  by  common 
law  or  by  this  or  any  other  statute  constitute 
trading  with  the  enemy.  This,  in  my  view, 
is  equivalent  to  a  [332]  statutory  declaration 
that  every  transaction  or  act  permitted  under 
Proclamation  shall,  notwithstanding  all  such 
common  law  or  statutory  prohibitions,  not 
be  deemed  to  be  trading  with  the  enemy.  I 
look  upon  this  statute  as  one  for  direction 
and  guidance;  and  it  does  not  appear  to  me 
legitimate  to  contend  that  the  direction  and 
guidance  were  not  of  this  character — ^that  if 


a  thing  was  permitted  by  a  Proclamation  it 
was  not  trading  with  the  enemy  or  a  contra- 
vention of  the  law. 

The  statute  was  dated  September  18,  1914; 
and  the  question  accordingly  is,  What  did 
the  Proclamation  then  in  force,  namely,  that 
of  date  September  9,  provide?  It  provided, 
art.  5:  "From  and  after  the  date  of  this 
Proclamation  the  following  prohibitions  shall 
have  effect  (save  so  far  as  licences  may  be 
issued  as  hereinafter  provided ) ,  and  we  do 
hereby  accordingly  warn  all  persons  resident, 
carrying  on  business  or  being  in  our  Domin- 
ions: 

"(1.)  Not  to  pay  any  sum  of  money  to  or 
for  the  benefit  of  an  enemy." 

There  occurs  in  art.  3  of  the  Proclamation 
a  definition  of  enemy.  It  is  as  follows: 
•*The  expression  *enemy'  in  this  Proclamation 
means  any  person  or  body  of  persons  of  what- 
ever nationality  resident  or  carrying  on  busi- 
ness in  the  enemy  country,  but  does  not  in- 
clude persons  of  enemy  nationality  who  are 
neither  resident  nor  carrying  on  business  in 
the  enemy  country.  In  the  case  of  incor- 
porated bodies,  enemy  character  attaches  only 
to  those  incorporated  in  an  enemy  country." 
My  Lords,  it  appears  to  me  that  this  was 
a  plain  guide  and  instruction  to  persons  in 
the  position  of  the  appellants.  They  were 
told,  first,  that  a  transaction  permitted  un- 
der the  Proclamation  should  not  be  deemed 
trading  with  the  enemy;  secondly,  that  in 
the  case  of  incorporated  bodies  enemy  char- 
acter attached  to  those  incorporated  in  an 
enemy  country,  but  thirdly,  that  it  attached 
only  to  those.  I  think,  in  short,  that  it  was 
a  very  plain  intimation  that  if  a  company 
was  not  incorporated  in  an  enemy  country, 
but  was  incorporated  in  our  own  country, 
then  this  was,  thougli  negatively  expressed, 
the  exact  case  in  which  a  payment  to  such  a 
company  became  unexceptionable  and  legiti- 
mate. 

It  is  not  to  be  forgotten,  my  Lords,  that 
under  the  very  same  [333]  statute  provisions 
were  enacted  to  cover  the  case  of  companies 
whose  share  capital  or  directorate  was  either 
wholly  or  in  certain  proportion  held  by  alien 
enemies.  By  s.  2,  sub-s.  2,  for  example,  in 
the  case  of  such  companies,  when  a  third  or 
more  of  the  issued  share  capital  or  the  di- 
rectorate was  so  held,  the  Board  of  Trade 
might  obtain  authority  to  inspect  the  books, 
&c.,  and  appoint  an  inspector.  By  s.  3  further 
cautionary  provisions  were  made  giving  to 
the  Board  of  Trade  power  to  apply  to  the 
Court  for  the  appointment  of  a  controller. 
So  that — to  carry  the  legislation  no  further 
than  the  one  Act  of  Parliament  referred  to — 
it  was  clear  that  the  ca«e  of  companies  held 
by  a  majority  or  even  by  a  minority  of  alien 
enemies  was  put  under  surveillance  to  such 
an  extent  that  payments  made  or  transactions 
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carried  on  with  such  a  company  in  this 
country  would  have  been  under  official  inspec- 
tion. It  appears  to  me  to  be  a  somewhat 
strong  proposition  under  these  circumstances 
to  hold  that  one  is  entitled  to  go  behind  the 
Knglish  incorporation  of  the  company  and 
to  declare  that  all  these  statutory  stipulations 
were  vain,  seeing  that  such  a  company  was  an 
enemy,  to  trade  with  whom,  directly  or  in- 
directly, was  a  misdemeanour. 

Further,  it  appears  to  me  to  be  equally  un- 
sound for  a  Court  of  law  to  announce  that, 
notwithstanding  all  those  statutory  provi- 
sions, the  law  of  the  land  is  such  that  the 
shareholding  of  a  company  incorporated  in 
England  has  to  be  investigated,  and  trading 
with  it  is  forbidden,  if  the  substantial  ma- 
jority of  shares  is  found  to  be,  say,  German. 
Such  an  operation  would  write  out  a  large 
portion  of  the  statute.  It  would  render  mean- 
ingless the  particular  proviso  which  declared 
that  enemy  character  attached  only  to  com- 
panies incorporated  in  an  enemy  country. 
It  is  also  fairly  clear  that,  under  the  word 
"substantially,"  every  kind  of  inquiry  would 
have  to  be  made  in  individual  instances — say, 
for  instance,  as  to  whether  there  were  enough 
of  alien  enemy  shareholders  to  make  it  an 
alien  enemy  company;  as  to  whether  a  ma- 
jority would  determine  the  matter,  with  the 
possible  result  of  seriously  injuring  large 
minorities  of  British  shareholders;  and,  in- 
deed, whether  a  company  whose  shares  might 
be  transferred  from  day  to  day  stood  to 
change  into  and  out  of  its  character  as  an 
alien  enemy  in  consequence  of  the  change  of 
personnel  in  its  shareholders.  My  I^ords,  such 
results  would  necessarily  follow  from  upset- 
ting the  plain  announcement  of  the  statute 
[334]  which  makes  British  incorporation 
settle  high  or  low  that  the  company  so  in- 
corporated is  not  "enemy." 

My  Lords,  what  happened  in  the  present 
case?  Under  the  statute  the  Board  of  Trade 
did  appoint  an  inspector.  Since  the  begining 
of  August — ^that  is,  since  the  war  broke  out 
^that  inspector  has  initialled  all  the  cheques 
given  by  the  company.  The  company  has 
two  banking  accounts,  into  one  of  which 
moneys  received  are  paid.  When  the  com- 
pany receives  a  sum  of  money  it  gives  a  re- 
ceipt, and  that  receipt  goes  through  the  hands 
of  the  inspector,  -so  that  he  knows  exactly 
the  details.  The  inspector  has  charge  of  the 
bank  account  and  the  company  is  not  able 
to  pay  any  money  to  the  shareholders.  The 
fact  is  that  all  these  shareholders  are  Ger- 
mans except  one;  but  not  one  of  these  share- 
holders can  receive  under  such  a  regime,  and 
during  the  war,  any  part  of  the  assets,  divi- 
dends, or  profits  of  this  concern.  The  com- 
pany has,  however,  a  stock  of  rubber  goods. 
I  pat  to  the  learned  counsel  for  the  appel- 
lants what  would  be  the  result  of  the  argu- 


ment with  regard  to  such  stock.  He  replied 
that  it  could  not  be  dealt  with.  To  the  fur- 
ther question,  "if  the  stock  were  perishable?" 
he  replied  in  effect  that  it  must  perish.  I 
think  that  this  was  a  perfectly  logical  result ; 
but  it  appears  to  confirm  the  view  that  the 
argument  itself  was  unfounded  either  upon 
the  general  law  of  the  case  or  upon  the  legis- 
lation to  which  I  have  referred. 

I  do  not  detain  your  Lordships  with  what  I 
think  to  be  the  extraordinary  argument  that 
if  aBsete  are  realized  and  a  business  kept 
up,  enemy  shareholders  of  an  English  com- 
pany will,  at  the  end  of  the  war,  be  benefited. 
Possibly  they  may.  It  is  true  enough  that  on 
the  other  argument  both  they  and  the  Eng- 
lish shareholders  might  enormously  suffer: 
so  that  a  species  of  indirect  pillage  seems  to 
be  involved — pillage  first  of  the  enemy  and 
secondly  of  English  shareholders — thus  pre- 
sumably penalized  for  their  association  with 
others.  I  must  respectfully  decline  to  admit 
the  validity  of  any  argument  of  the  kind. 

I  may,  however,  further  point  out  that  if 
the  statute  and  Proclamation  be  construed 
as  the  Court  of  Appeal  have,  I  think,  very 
rightly  construed  them,  the  results  post 
bellum  would  be  results  depending  upon  the 
state  of  British  legislation  and  of  the  terms 
of  peace.  So  far  as  British  legislation  is 
concerned,  it  may  be  mentioned  that  by  the 
Act  to  amend  the  Trading  with  the  Enemy 
Act,  1914  (5  Geo.  5,  [335]  c.  12),  passed  on 
November  27,  1914,  various  provisions  were 
made  for  the  constitution  of  an  office  of  cus- 
todian of  enemy  property,  the  custodian  being 
appointed  to  hold  such  property  "until  the 
termination  of  the  present  war,"  and  there- 
after to  "deal  with  the  same  in  such  manner 
as  His  Majesty  may  by  Order  in  Council 
direct."  In  short,  it  seems  plain  beyond 
question  that  under  the  existing  legislation 
or  under  future  Acts,  or  as  part  of  a  diplo- 
matic settlement  after  the  war,  the  question 
of  the  disposal  of  enemy  property  will  be 
fully  dealt  with.  This  does  not  seem  to  afford 
any  argument  in  support  of  its  deterioration 
or  destruction,  meanwhile,  together  with  the 
deterioration  and  destruction  of  British  rights 
associated  with  it. 

In  conclusion — on  this  head  of  the  case — I 
may  point  out  that  the  Act  of  November  just 
cited  provides  by  s.  14  that  it  "shall  be  con- 
strued as  one  with  the  principal  Act" — that 
is,  the  Act  of  September,  to  which  I  have  re- 
ferred— and  that  (2)  :  "No  person  or  body 
of  persons  shall,  for  the  purpose  of  this  Act, 
be  treated  as  an  enemy  who  would  not  be  so 
treated  for  the  purpose  of  any  Proclamation 
issued  by  His  Majesty  dealing  with  trading 
with  the  enemy."  It  is  of  course  true  that 
this  Act  cannot  bind  the  parties  to  the  pres- 
ent litigation ;  but  it  appears  to  be  entirely 
in  accord  with  the  view  of  the  former  Act 
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and  of  the  Proclamation  of  September  which 
has  been  taken  in  this  opinion.  So  far  as 
Parliament  is  concerned  the  situation  is,  as 
stated,  that  the  country  of  incorporation  of 
the  company,  if  English,  excludes  the  com- 
pany from  being  either  an  enemy  company 
or  of  an  enemy  character;  and  that  all  the 
provisions  relative  to  the  working  of  a  com- 
pany whose  shareholders  are  mixed  are  pro- 
visions which  proceed  upon  tliat  foundation. 
I  am  accordingly  of  opinion  that  the  official 
of  the  Daimler  Company,  charged  with  the 
payment  of  moneys,  who  would  have  ven- 
tured to  make  payment  of  the  debt  due  by 
til  at  company  to  the  Continental  Company, 
or  to  a  person  properly  acting  as  its  repre- 
sentative, would  have  been  safe  in  doing  so 
and  guilty  of  no  misdemeanour.  The  view 
taken  upon  this  part  of  the  case  by  the  ma- 
jority of  the  Court  of  Appeal  appears  to  me 
to  be  well  founded. 

My  Lords,  it  is  with  regret  that — this  being 
so — I  find  myself  constrained  to  concur  in 
the^  opinion  which  your  Lordships  take  as 
to  the  initiation  of  these  legal  proceedings. 
I  think  they  naturally  [336]  followed  as  part 
of  a  course  of  previous  dealings;  and  I  am 
not  surprised  at  the  view  taken  by  Lush,  J., 
in  regard  to  this  point.  But  upon  the  other 
hand  the  point,  it  is  only  fair  to  the  appel- 
lants to  say,  has  been  from  the  first  raised 
by  them.  Authority  to  raise  legal  proceed* 
ings  appears  to  be  in  the  directors  who  are 
all  Germans,  or  in  some  person  to  whom  they 
delegated  the  authority.  They  did  not  before 
the  war  make  such  delegation  of  authority 
to  raise  these  proceedings.  Since  the  outbreak 
of  war  it  is  not,  according  to  my  opin- 
ion, competent  for  enemy  directors  or  share- 
holders to  have  anything  to  do  with  the  man- 
agement of  this  company's  affairs  in  England. 
A  different  course  might  possibly  have  been 
adopted  by  the  single  shareholder  in  Eng- 
land. But  the  point  against  agency  and  au- 
thority to  take  these  particular  legal  proceed- 
ings has  been  taken;  and  I  do  not  differ  from 
the  view  of  your  Lordships  that  it  is  w-ell 
founded.  I  agree  accordingly  to  the  suit  be- 
ing dismissed  upon  that  ground;  but,  if  I 
may  venture  to  say  so,  it  does  not  appear 
to  me  to  be  a  case  in  which  costs  should  be 
awarded,  even  if  such  an  award  could  be  ef- 
fective. 

LoBD  Parker  of  Waddington. — My  Lords, 
the  judgment  I  am  about  to  read  has  been  pre- 
pared with  the  assistance  and  collaboration 
of  Lord  Sumner,  who  authorizes  me  to  state 
that  he  agrees  with  it. 

Afy  Lords,  in  my  opinion  this  appeal  ought 
to  be  allowed. 

WTien  the  action  wa.*'  instituted  all  the  di- 
rectors of  the  plaintiff  company  were  Ger- 
mans resident  in  Germany.  In  other  words, 
they  were  the  King's  enemies,  and  as  such 


incapable  of  exercising  any  of  the  poweisi 
vested  in  them  as  directors  of  a  company  in- 
corporated in  the  United  Kingdom.  Thc\ 
were  incapable,  therefore,  of  authorizing  the 
institution  of  this  action.  Tlie  contention 
that  the  secretary  of  the  company  could  au- 
thorize such  institution  is  untenable.  The 
resolution  by  which  he  was  appointed  secre- 
tary would  confer  on  him  such  powers  oniy 
as  were  incident  to  the  performance  of  liii> 
secretarial  duties.  It  is  true  that  the  direc- 
tors of  the  company  might  by  a  proper  reso- 
lution in  that  behalf  have  conferred  on  him  a 
power  to  authorize  the  institution  of  proceed- 
ings in  the  company's  name,  but  they  did  not 
do  so.  Their  conduct  in  holding  him  out 
as  a  person  having  this  power,  if  they  in 
fact  [337]  so  held  him  out,  may  in  particular 
cases  have  operated  to  estop  the  company 
from  denying  the  authority  of  a  solicitor 
whom  he  retained,  but  it  could  not  confer 
the  power  in  question. 

It  follows  that  this  action  was  instituted 
without  authority  from  the  company,  and  in 
my  opinion  the  Court  having  notice  of  the 
fact  should  have  refused  relief.  It  is  true 
that  a  question  whether  the  plaintiff's  solici- 
tor has  or  has  not  been  validly  retained  is 
in  general  brought  before  the  Court  by  mo- 
tion to  which  the  solicitor  is  made  a  party. 
But  when  the  Court  in  the  course  of  an  action 
becomes  aware  that  the  plaintiff  is  incapable 
of  giving  any  retainer  at  all,  it  ought  not 
to  allow  the  action  to  proceed.  It  clearly 
would  not  do  so  in  the  case  of  an  infant 
plaintiff,  and  I  can  see  no  difference  in  prin- 
ciple between  the  case  of  an  infant  and  the 
case  of  a  company  which  has  no  directors  or 
other  officers  capable  of  giving  instructions 
for  the  institution  of  legal  proceedings.  This 
is  more  especially  so  when,  by  reason  of  all 
the  shareholders  (with  one  exception)  being 
the  King's  enemies,  no  agent  or  officer  capable 
of  giving  such  instructions  can  be  validly 
appointed.  It  was  suggested  that  the  secre- 
tary, being  the  only  shareholder  who  is  not 
an  enemy,  could  in  some  way  or  other  call 
and  hold  a  meeting  of  the  company  at  w^hich 
he  might  appoint  himself  to  be  a  director  or 
agent  of  the  company  with  such  powers  as 
he  might  think  fit.  He  hai?  not  attempted 
to  do  so,  and  after  a  careful  examination  of 
the  articles  I  think  it  reasonably  clear  that 
any  such  attempt  would  fail.  Further,  it 
is  quite  clear  that  the  articles  of  association 
of  the  company  do  not  contemplate  or  provide 
for  the  continuance  of  the  company's  trading 
without  anv  directors  at  all,  nor  is  a  secretarv 
of  a  company  an  official  who  virtute  officii 
can  manage  all  its  affairs,  with  or  without 
the  help  of  servants,  in  the  absence  of  a  regu- 
lar directorate. 

^ly  Lords,  under  these  circumstances,  it  is, 
strictly  speaking,  unnecessary  to  consider 
whether  a  company  incorporated  in  the  Unit- 
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«d  Kingdom  can  under  any  and  what  circum- 
stances be  an  enemy  or  assume  an  enemy 
<:haracter.  The  question  has,  however,  been 
so  elaborately  argued  both  here  and  in  the 
Court  of  Appeal,  and  is  of  such  general  im- 
portance, that  it  would  not  be  right  to  ignore 
it. 

The  principle  upon  which  the  judgment  un- 
<ler  appeal  proceeds  is  that  trading  with  an 
incorporated  company  cannot  be  trading  [338] 
with  an  enemy  where  the  company  is  regis- 
tered in  England  under  the  Companies  Acts 
and  carries  on  its  business  here.  Such  a  com- 
pany it  calls  an  ''English  company,"  and  ob- 
viously likens  to  a  natural-born  Englishman, 
and  accordingly  holds  that  payment  to  it 
of  a  debt  which  is  due  to  it,  and  of  money 
which  is  its  own,  cannot  be  trading  with  tlie 
enemy,  be  its  corporators  who  they  may.  The 
view  is  that  an  English  company's  enemy  of- 
ficers vacate  their  office  on  becoming  enemies 
and  so  affect  it  no  longer,  and  that  its  enemy 
shareholders,  being  neither  its  agents  nor  its 
principals,  never  in  law  affect  it  at  all. 

My  Lords,  much  of  the  reasoning  by  which 
this  principle  is  supported  is  quite  indisputa- 
ble. No  one  can  question  that  a  corporation 
is  a  legal  person  distinct  from  its  corpor- 
ators; that  the  relation  of  a  shareholder  to 
a  company,  which  is  limited  by  shares,  is  not 
in  itself  the  relation  of  principal  and  agent 
or  the  reverse;  that  the  assets  of  the  com- 
pany belong  to  it  and  the  acts  of  its  servants 
and  agents  are  its  acts,  while  its  shareholders, 
as  such,  have  no  property  in  the  assets  and 
no  personal  responsibility  for  those  acts. 
The  law  on  the  subject  is  clearly  laid  down 
in  a  passage  in  Lord  Halsbury's  judgment  in 
Salomon  v.  Salomon  [1897]  A.  C.  (Eng.)  22, 
30-  "I  am  simply  here,"  he  says,  "dealing 
with  the  provisions  of  the  statute,  and  it 
seems  to  me  to  be  essential  to  the  artificial 
creation  that  the  law  should  recognise  only 
that  artificial  existence — quite  apart  from 
the  motives  or  conduct  of  individual  corpora- 
tors. .  .  Short  of  such  proof" — i.  e., 
proof  in  appropriate  proceedings  that  the 
company  had  no  real  legal  existence — ^**it 
seems  to  me  impossible  to  dispute  that  once 
the  company  is  legally  incorporated  it  must  be 
treated  like  any  other  independent  person 
with  its  rights  and  liabilities  appropriate  to 
itself,  and  that  the  motives  of  those  who  took 
part  in  the  formation  of  the  company  are 
absolutely  irrelevant  in  discussing  what  those 
rights  and  liabilities  are."  I  do  not  think, 
however,  that  it  is  a  necessary  corollary  of 
this  reasoning  to  say  that  the  character  of 
its  corporators  must  be  irrelevant  to  the  char- 
acter of  the  company;  and  this  is  crucial,  for 
the  rule  against  trading  with  the  enemy  de- 
pends upon  enemy  character. 

A  natural  person,  though  an  English-bom 
subject  of  His  [339]  Majesty,  may  bear  an 


enemy  character  and  be  under  liability  and 
disability  as  such  by  adhering  to  His  Majes- 
ty's enemies.  If  he  gives  them  active  aid, 
he  is  a  traitor;  but  he  may  fall  far  short  of 
that  and  still  be  invested  with  enemy  char- 
acter. If  he  has  what  is  known  in  prize  law 
as  a  commercial  domicil  among  the  King's 
enemies,  his  merchandise  is  good  prize  at  sea, 
just  as  if  it  belonged  to  a  subject  of  the 
enemy  Power.  Not  only  actively,  but  passive- 
ly, he  may  bring  himself  under  the  same 
disability.  Voluntary  residence  among  the 
enemy,  however  passive  or  pacific  he  may  be, 
identifies  an  English  subject  with  His  Majes- 
ty's foes.  I  do  not  think  it  necessary  to  cite 
authority  for  these  well-known  propositions, 
nor  do  I  doubt  that,  if  they  had  seemed  ma- 
terial to  the  Court  of  Appeal,  they  would 
have  been  accepted. 

How  are  such  rules  to  be  applied  to  an 
artificial  person,  incorporated  by  forms  of 
law  ?  As  far  as  active  adherence  to  the  enemv 
goes,  there  can  be  no  difference,  except  such 
as  arises  from  the  fact  that  a  company's  acts 
are  those  of  its  servants  and  agents  acting 
within  the  scope  of  their  authority.  An  il- 
lustration of  the  application  of  such  rules  to 
a  company  (as  it  happens  a  company  of 
neutral  incorporation,  which  is  an  a  fortiori 
case)  is  to  be  found  in  Netherlands  South 
African  R.  Co.  v.  Fisher,  18  Times  L.  Rep. 
(Eng.)    116. 

In  the  case  of  an  artificial  person  what  is 
the  analogue  to  voluntary  residence  among 
the  King's  enemies?  Its  impersonality  can 
hardly  put  it  in  a  better  position  than  a 
natural  person  and  lead  to  its  being  unaf- 
fected by  anything  equivalent  to  residence. 
It  is  only  by  a  figure  of  speech  that  a  com- 
pany can  be  said  to  have  a  nationality  or 
residence  at  all.  If  the  place  of  its  incorpora- 
tion under  municipal  law  fixes  its  residence, 
then  its  residence  cannot  be  changed,  which 
is  almost  a  contradiction  in  terms,  and  in 
the  case  of  a  company  residence  must  cor- 
respond to  the  birthplace  and  country  of 
natural  allegiance  in  the  case  of  a  living  per- 
son, and  not  to  residence  or  commercial  domi- 
cil. Nevertheless,  enemy  character  depends 
on  these  last.  It  would  seem,  therefore,  logi- 
cally to  follow  that,  in  transferring  the  ap- 
plication of  the  rule  against  trading  with 
the  enemy  from  natural  to  artificial  persons, 
something  more  than  the  mere  place  or 
country  of  registration  or  incorporation  must 
be  looked  at. 

[340]  My  Lords,  I  think  that  the  analogy 
is  to  be  found  in  control,  an  idea  which,  if 
not  very  familiar  in  law,  is  of  capital  im- 
portance and  is  very  well  understood  in  com- 
merce and  finance.  The  acts  of  a  company's 
organs,  its  directors,  managers,  secretary,  and 
so  forth,  functioning  within  the  scope  of  their 
authority,  are  the  company's  acts  and  may 
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invest  it  definitively  with  enemy  character. 
It  seems  to  me  that  similarly  the  character 
of  those  who  can  make  and  unmake  those 
officers,  dictate  their  conduct  mediately  or 
inmicdiately,  prescribe  their  duties  and  call 
them  to  account,  may  also  be  material  in  a 
question  of  the  enemy  character  of  the  com- 
pany. If  not  definite  and  conclusive,  it  must 
at  least  be  prima  facie  relevant,  as  raising 
a  presumption  that  those  who  are  purporting 
to  act  in  the  name  of  the  company  are,  in 
fact,  under  the  control  of  those  wiiom  it  is 
their  interest  to  satisfy.  Certainly  I  have 
found  no  authority  to  the  contrary.  Such  a 
view  reconciles  the  positions  of  natural  and 
artificial  persons  in  this  regard,  and  the 
opposite  view  leads  to  the  paradoxical  result 
that  the  King's  enemies,  who  chance  during 
war  to  constitute  the  entire  body  of  corpora- 
tors in  a  company  registered  in  England, 
thereby  pass  out  of  the  range  of  legal  vision, 
and,  instead,  the  corporation,  which  in  itself 
is  incapable  of  loyalty,  or  enmity,  or  resi- 
dence, or  of  anything  but  bare  existence  in 
contemplation  of  law  and  registration  under 
some  system  of  law,  takes  their  place  for  al- 
most the  most  important  of  all  purposes,  that 
of  being  classed  among  the  King's  friends 
or  among  his  foes  in  time  of  war. 

What  is  involved  in  the  decision  of  the 
Court  of  Appeal  is  that,  for  all  purposes  to 
which  the  character  and  not  merely  the  rights 
and  powers  of  an  artificial  person  are  ma- 
terial, the  personalities  of  the  natural  per- 
sons, who  are  its  corporators,  are  to  be  ig- 
nored. An  impassable  line  is  drawn  between 
the  one  person  and  the  others.  When  the  law 
is  concerned  with  the  artificial  person,  it  is 
to  know  nothing  of  the  natural  persons  who 
constitute  and  control  it.  In  questions  of 
property  and  capacity,  of  acts  done  and 
rights  acquired  or  liabilities  assumed  there- 
by, this  may  be  always  true.  Certainly  it 
is  80  for  the  most  part.  But  the  character 
in  which  property  is  held,  and  the  character 
in  which  the  capacity  to  act  is  enjoyed  and 
acts  are  done,  are  not  in  pari  materia.  The 
latter  character  is  a  quality  of  the  company 
itself,  and  conditions  its  capacities  and  it« 
acts.  It  [341]  is  not  a  mere  part  of  its 
energies  or  acquisitions,  and  if  that  character 
must  be  derivable  not  from  the  circumstances 
of  its  incorporation,  which  arises  once  for  all, 
but  from  qualities  of  enmity  and  amity,  which 
are  dependent  on  the  chances  of  peace  or  war 
and  are  attributable  only  to  human  beings. 
I  know  not  from  what  human  beings  that 
character  should  be  derived,  in  cases  where 
the  active  conduct  of  the  company's  officers 
has  not  already  decided  the  matter,  if  resort 
is  not  to  be  had  to  the  predominant  character 
of  its  shareholders  and  corporators. 

So  far  as  I  can  find,  this  precise  question 
has  been  asked  heretofore  once  and  once  only, 


namely,  in  argument  in  the  case  of  U.  S. 
Bank  v.  Deveaux  (1809)  5  Cranch  61,  81,  3 
U.  S.  (L.  ed.)  38.  The  judgment  of  Marshall, 
C.J.,  did  not  answer  it,  though  he  decided 
the  case  in  favour  of  the  party  whose  counsel 
suggested  this  point  as  part  of  a  wider  argu- 
ment. Accordingly  all  that  can  be  said  is 
that  the  suggestion  cannot  have  shocked  that 
great  jurist,  and  his  actual  decision  proceeds 
upon  the  assumption  that  for  certain  purposes 
a  Court  must  look  behind  the  artificial  per- 
sona— the  corporation — and  take  account  of 
and  be  guided  by  the  personalities  of  the 
natural  persons,  the  corporators. 

In  the  Court  of  Appeal  the  Lord  Chief  Jus- 
tice expressed  the  opinion  that  the  judgment 
of  Marshall,  C.J.,  had  not  been  approved  in 
later  cases  before  the  Supreme  Court  of  the 
United   States.     I .  have  examined  the  cases 
in  question    (Louisville,  etc.  K.  Co.  v.  Letson 
(1844)    2  How.  497,  11  U.  S.    (L.  ed.)    353, 
and  St.  Louis,  etc.  R.  Co.  v.  James  (1896)  161 
U.  S.  54.5, 16  S.  Ct.  621,  40  U.  S.  (L.  ed.)  802 ) , 
and  have  come  to  the  conclusion  that,  so  far 
as  is  material  to  the  question  in  hand,  they 
do  not  bear  out  this  criticism.     This  is  how 
the  matter  stands.     Under  the  Constitution 
of  the  United  States  jurisdiction  is  given  to 
Federal  Circuit  Courts  to  decide  controver- 
sies  between    "citizens"   of    difi'erent   States. 
In  the  case  in  question  Marshall,  C.J.,  held 
that  an  artificial  person  could  not  be  a  citi- 
zen for  this  purpose,  but,  not  to  deny  justice 
to  a  corporation,  he  took  cognizance  of  the 
corporators,  and,  finding  them  all  to  be  citi- 
zens of  the  State  which  had  incorporated  the 
plaintiff  bank,  he  admitted  jurisdiction,  treat- 
ed the  bank  like  a  citizen  of  that  State,  and 
entertained  the  suit.    It  was  afterw^ards  con- 
tended, and  for  [342]  some  time  with  success, 
that  this  decision  applied  only  when  all  the 
corporators  were  citizens  of  that  State,  and 
that  it  required  a  refu.sal  of  jurisdiction  when 
some  of  them  were  citizens  of  another  State. 
It  was  in  this  stage  that  he  expressed  the 
doubts   referred   to   in   the  judgment   below. 
Long  after  his  time  the  matter  was  at  last 
set  at  rest  in  the  case  of  the  St.  Louis,  etc.  R. 
Co.  V.  James,  161  U.  S.  545,  16  S.  Ct.  621, 
40  U.  S.    (L.  ed.)   802,  when  the  Court  sur- 
veyed all  the  diflferent  phases  of  the  contro- 
versy.    What  is   remarkable  is  the  way   in 
which   this  was  done.     The   Federal   Courts 
did  not  ignore  the  existence  of  the  corpora- 
tors and  fix  their  attention  on  the  place  where 
the  corporation  was  chartered,  or  the  State 
under   whose  laws  it  was  registered.     They 
continued  to  fix  their  attention  on  the  citizen 
corporators,    but    they    conclusively   and    in- 
contestably  presumed  that  they  were  all  citi- 
zens of  the  State  of  the  incorporation.    Such 
bearing,  therefore,  as  these  cases  have  on  the 
present  question  is   in  favour  of  the  appel- 
lants, for  it  is  plain  that  great  judges,  trained 
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in  the  principles  of  the  English  common  law, 
have  not  found   it  contrary  to  principle  to 
look,  at  least  for  some  purpoties,  behind  the 
corporation  and  consider  the  quality  of  its 
members.     A  somewhat  similar   observation 
arises   upon   Janson    v.    Driefontein    Congo]. 
Mines  [1902]  A.  C,  (Eng.)  484.    The  question 
fought  throughout  in  that  case  was  whether 
it  was  against  public  policy  tor  English  un- 
derwriters  to   indemnify   a   company,   regis- 
tered in  the  Transvaal,  against  losses  inflicted 
upon  it  just  before  the  outbreak  of  war  by 
the  Government  of  the  South  African  Repub- 
lic in  order  to  strengthen  its  resources  in  the 
impending  conflict  with  this  country.     The 
case  was  tried  before  the  conclusion  of  peace, 
but  on  the   common  footing  that  it  should 
be  taken  that  the  war  was  over.     Tlie  mere 
suspension  of  an  enemy's  right  of  suit  during 
war  never  was  relied  on  at  all,  and  the  plea 
that  payment  on  the  policy  would  be  an  act 
of  trading  with  the  enemy  was  dropped.    The 
only  case  made  was  that  payment  would  re- 
lieve enemies  of  the  Crown  from  losses  which 
the  public  policy  of  this  country,  applicable 
to  war  and  warlike  conditions,  required  that 
they  should  bear  themselves.    It  was  the  un- 
derwriters who  insisted  on  the  enemy  char- 
acter of  the  company,  for  the  company  itself 
denied  it.     As  I  read  the  judgments  of  the 
noble  Lords,  none  purported  to  decide  that 
the  company  must  be  an  enemy  corporation 
for  all  purposes  by  reason  of  its  registration 
in  the  [343]  Transvaal.    They  held  that  even 
if  that  assumption  were  made  in  the  under- 
writers' favour,  yet  their  appeal  must  fail. 
The   Lord   Chancellor   expressly    stated   that 
the  question  might  be  debateable,  as  it  is  now 
actually  being  debated,  and  other  noble  Lords 
concurred.    Lord  Lindley,  whose  observations 
alone  are  expressed  at  length,  could  not,  I 
think,  have  meant  to  intimate  thereby  that, 
in  such  a  case  as  the  present,  he  would  de- 
cide   for   the    respondents.      What   really    is 
significant  in  that  case  is  this:  few,  if  any, 
of  the  shareholders  in  the  company  were  in 
fact  subjects  of  the  South  African  Republic. 
The  vast  majority  were  subjects  of  various 
European   States.     The  company's  argument 
was,  '^How  can  it  be  contrary  to  British  pub- 
lic   policy    that    individual    Frenchmen    and 
Germans  or  Italians  should  get  the  practical 
benefit   of   this   policy?"      In    the    Court   of 
Appeal  [1901]  2  K.  B.  (Eng.)  419,  Sir  A.  L. 
Smith,   M.R.,   expressly   accepted   this   argu- 
ment.    To  him   at  least  there  was   no   im- 
penetrable screen,  interposed  by  registration, 
between   the  company  and   its   shareholders. 
Beyond  this  I  think  for  present  purposes  the 
case  does  not  go.     Further,  the  cases  of  the 
English  Roman  Catholic  colleges  in  France, 
cited  to  your  Lords))  ips  from  2  Knapp  pp.  23 
and  51,  do  not  seem  to  me  to  be  in  point. 
They  turn  on  the  meaning  to  be  attributed 


to  the  expression  "British  subjects''  in  a  par- 
ticular treaty.  If  anything,  the  reliance 
placed  on  the  fact  of  the  French  Govern- 
ment's control  over  the  colleges  and  on  the 
existing  state  of  English  legislation  towards 
Roman  Catholic  ecclesiastics  would  militate 
against  the  respondents'  argument.  As  an 
illustration .  of  the  view  which  has  been  taken 
(under  the  Income  Tax  Acts  it  is  true)  of 
the  control  which  one  trading  company  exer- 
cises over  another  company  through  the  own- 
ership of  a  controlling  interest  in  the  latter's 
shares,  I  would  refer  to  St.  Louis  Breweries 
V.  Apthorpe  (1898)  79  L.  T.  N.  S.  (Eng.) 
551,  and  Apthorpe  v.  Peter  Schoenhofen  Brew- 
ing Co.  (1899)  80  L.  T.  N.  S.  (Eng.)  395. 
In  the  latter  case,  in  deciding  that  an  Eng- 
lish company,  which  held  a  controlling  inter- 
est in  the  shares  of  a  United  States  company, 
carried  on  business  for  income  tax  purposes 
in  the  United  States  by  virtue  of  that  hold- 
ing and  of  its  control  over  the  business  of 
the  latter  company,  Collins,  L.J.,  expressly 
said  that  he  was  not  deterred  from  so  de- 
ciding by  the  decision  of  your  Lordships' 
House  in  the  case  of  Salomon  v.  Salomon 
[344]  [1897]  A.  C.  (Eng.)  22,  which  was  so 
much  relied  on  in  the  Court  below.  I  think 
this  analogy  not  without  importance.  In  the 
case  of  Tlie* Roumanian  [1915]  P.  (Eng.)  26; 
[1916]  1  A.  C.  124,  it  is  to  be  remembered 
that  the  Prize  Court  was  dealing  with  a  mat- 
ter in  which  the  enemy  character  of  goods  is 
by  settled  rule  determined  by  ownership,  and 
when  that  case  was  affirmed  in  the  Privy 
Council  no  decision  on  this  point  was  invited 
or  given. 

My  Lords,  the  truth  is  that  considerations 
which  govern  civil  liability  and  rights  of 
property  in  time  of  peace  differ  radically 
from  those  which  govern  enemy  character  in 
time  of  war.  Joint  stock  enterprise  and  Eng- 
lish legislation  and  decisions  about  it  have 
developed  mainly  since  this  country  was  last 
engaged  in  a  great  European  war  and  have 
taken  little,  if  any,  account  of  warlike  condi- 
tions. The  ideal  of  joint-stock  enterprise, 
that  with  limited  liabilitv  the  more  unlimit- 
ed  the  trading  the  better,  is  an  ideal  of 
profound  peace.  The  rule  against  trading 
with  the  enemy  is  a  belligerent's  weapon  of 
self -protect  ion.  I  think  that  it  has  to  be 
applied  to  modern  circumstances  as  we  find 
them,  and  not  limited  to  the  applications  of 
long  ago,  with  as  little  desire  to  cut  it  down 
on  the  one  hand  as  to  extend  it  on  the  other 
beyond  what  those  circumstances  require. 
Tliough  it  has  been  said  by  high  authority 
(see  M'Connell  v.  Hector,  3  B.  &  P.  (Eng.) 
113,  and  Esposito  v.  Rowden,  7  El.  &  Bl. 
763,  779,  90  E.  C.  U  763,  779)  to  aim  at 
curtailing  the  commercial  resources  of  the 
enemy,  it  has,  according  to  other  and  older 
authorities,   the  wider   object  of  preventing 
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unregulated  intercourse  with  the  enemy  al- 
together. Through  the  Royal  license,  which 
validates  such  intercourse  and  such  trade, 
they  are  brought  under  necessary  control. 
Without  such  control  they  are  forbidden.  To 
my  mind  the  rule  would  be  deprived  of  its 
substantial  justification,  and  be  reduced  to 
a  barren  canon,  if  it  were  held,  in  circum- 
stances such  as  these,  that  it  had  no  applica- 
tion by  reason  of  the  mere  fact  that  the  com- 
pany is  registered  in  London. 

My  Lords,  having  regard  to  the  foregoing 
considerations,  I  think  the  law  on  the  subject 
may  be  summarized  in  the  following  prtfposi- 
tions: — 

(1.)  A  company  incorporated  in  the  United 
Kingdom  is  a  legal  [345]  entity,  a  creation  of 
law  with  the  status  and  capacity  which  the 
law  confers.  It  is  not  a  natural  person  with 
mind  or  conscience.  To  use  the  language  of 
Buckley,  L.J.,  "it  can  be  neither  loyal  nor 
disloyal.    It  can  be  neither  friend  nor  enemy." 

(2.)  Such  a  company  can  only  act  through 
agents  properly  authorized,  and  so  long  as  it 
is  carrying  on  business  in  this  country 
through  agents  so  authorized  and  residing 
in  this  or  a  friendly  country  it  is  prima  facie 
to  be  regarded  as  a  friend,  and  all  His  Maj- 
esty's lieges  may  deal  with  it  as  such. 

(3.)  Such  a  company  may,  however,  as- 
sume an  enemy  character.  This  will  be  the 
case  if  its  agents  or  the  persons  in  de  facto 
-control  of  its  affairs,  whether  authorized  or 
not,  are  resident  in  an  enemy  country,  or, 
wherever  resident,  are  adhering  to  the  enemy 
or  taking  instructions  from  or  acting  under 
the  control  of  enemies.  A  person  knowingly 
dealing  with  the  company  in  such  a  case  is 
trading  with  the  enemy. 

(4.)  The  character  of  individual  sharehold- 
■ers  cannot  of  itself  affect  the  character  of 
the  company.  This  is  admittedly  so  in  times 
of  peace,  during  which  every  shareholder 
is  at  liberty  to  exercise  and  enjoy  such  rights 
as  are  by  law  incident  to  his  status  as  share- 
holder. It  would  be  anomalous  if  it  were  not 
so  also  in  a  time  of  war,  during  which  all 
such  rights  and  privileges  are  in  abeyance. 
The  enemv  character  of  individual  share- 
bolders  and  their  conduct  may,  however, 
be  very  material  on  the  question  whether 
the  company's  agents,  or  the  persons  in  de 
facto  control  of  its  affairs,  are  in  fact  adher- 
ing to,  taking  instructions  from,  or  acting 
under  the  control  of  enemies.  This  mate- 
riality will  vary  with  the  number  of  share- 
holders  who  are  enemies  and  the  value  of 
their  holdings.  The  fact,  if  it  be  the  fact, 
that  after  eliminating  the  enemy  share- 
holders the  number  of  shareholders  remain- 
ing is  insufficient  for  the  purpose  of  holding 
meetings  of  the  company  of  appointing  direc- 
tors or  other  officers  may  well  raise  a  pre- 
cumotion  in  this  respect.     For  example,   in 


the  present  case,  even  if  the  secretary  had 
been  fully  authorized  to  manage  the  affairs 
of  the  company  and  to  institute  legal  pro- 
ceedings on  its  behalf,  the  fact  that  he  held 
one  share  only  out  of  25,000  shares,  and  was 
the  only  shareholder  who  was  not  an  enemy, 
might  well  throw  on  the  company  the  onus  of 
proving  tliat  he  was  not  acting  under  the 
control  of,  taking  his  [346]  instructions 
from,  or  adhering  to  the  King's  enemies  in 
such  manner  as  to  impose  an  enemy  char- 
acter on  the  company  itself.  It  is  an  a 
fortiori  case  when  the  secretary  is  without 
authority  and  necessarily  depends  for  the 
validity  of  all  he  does  on  the  subsequent 
ratification  of  enemy  shareholders.  The  cir- 
cumstances of  the  present  case  were,  there- 
fore, such  as  to  require  close  investigation 
and  preclude  the  propriety  of  giving  leave 
to  sign  judgment  under  Order  xiv.,  r.  I. 

(5.)  In  a  similar  way  a  company  regis- 
tered in  the  United  Kingdom,  but  carrying 
on  business  in  a  neutral  country  through 
agents  properly  authorized  and  resident  here 
or  in  the  neutral  country,  is  prima  facie  to 
be  regarded  aa  a  friend,  but  may,  through  its 
agents  or  persons  in  de  facto  control  of  its 
affairs,  assume  an  enemy  character. 

(6)  A  company  registered  in  the  United 
Kingdom  but  carrying  on  business  in  an  ene- 
my country  is  to  be  regarded  as  an  enemy. 

My  Lords,  the  foregoing  propositions  are 
not  only  consistent  with  the  authorities  cited 
in  argument,  and  in  particular  with  what 
was  said  in  this  House  in  Janson  v.  Driefon- 
tein  Consol.  Mines  [1902]  A.  C  (Eng.)  484, 
but  they  have,  I  think,  the  advantage  of 
affording  convenient  and  intelligible  guidance 
to  the  public  on  questions  of  trading  with  the 
enemv.  It  would  be  a  misfortune  if  the  law 
were  such  that  during  war  every  one  propos- 
ing to  deal  with  a  British  company  had  to 
examine  the  character  of  its  shareholders  and 
decide  whether  the  number  of  the  enemy 
shareholders  coupled  with  the  value  of  their 
holdings  were  such  as  to  impose  an  enemy 
character  on  the  company  itself.  It  would  be 
still  more  unfortunate  if  this  question  were  a 
question  for  the  jury  in  each  particular  case. 
!Ko  one  could  maintain  that  a  company  had 
assumed  an  enemy  character  merely  because 
it  had  a  few  enemy  shareholders.  It  might 
possibly  be  contended  that  it  assumed  an 
enemj'  character  when  its  enemy  shareholders 
amounted  to  (say)  one-half,  three-fifths,  or 
five-eighths  of  the  wliole,  but  how  if  the  one- 
half,  three-fifths,  or  five-eighths  held  only  one- 
sixtii,  one-fifth,  or  one-fourth  of  the  shares? 
The  Legislature  might,  but  no  Court  could 
possibly,  lay  down  a  hard  and  fast  rule,  and, 
if  no  such  rule  were  laid  down,  how  could 
any  one  [347]  proposing  to  deal  with  the 
company  ascertain  whether  he  was  or  was  not 
proposing  to  deal  with  the  enemy? 
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My  Lords,  I  desire  to  add  this.  It  was 
suggested  in  argument  that  acts  otherwise 
lawful  might  be  rendered  unlawful  by  the 
fact  that  they  might  tend  to  the  enrichment 
of  the  enemy  when  the  war  was  over.  I  en- 
tirely dissent  from  this  view.  I  see  no  reason 
why  &  company  should  not  trade  merely  be- 
cause enemy  shareholders  may  after  the  war 
become  entitled  to  their  proper  share  of  the 
profits  of  such  trading.  1  see  no  reason  why 
the  trustee  of  an  English  business  with  enemy 
cestuis  que  trust  should  not  during  the  war 
continue  to  carry  on  the  business,  although 
after  the  war  the  profits  may  go  to  persons 
who  are  now  enemies,  or  why  moneys  belong- 
ing to  an  enemy  but  in  the  hands  of  a  trustee 
in  this  country  should  not  be  paid  into  Court 
and  invested  in  Government  stock  or  other 
bccurities  for  the  benefit  of  the  persons 
entitled  after  the  war.  The  contention  ap- 
pears to  me  to  extend  the  principle  on  which 
trading  with  the  enemy  is  forbidden  far  be- 
yond what  reason  can  approve  or  the  law 
can  warrant.  In  early  days  the  King's  pre- 
rogative probably  extended  to  seizing  enemy 
property  on  land  as  well  as  on  sea.  As  to 
property  on  land,  this  prerogative  has  long 
fallen  into  disuse.  Subject  to  any  legislation 
to  the  contrary  or  anything  to  the  contrary 
contained  in  the  treaty  of  peace  when  peace 
comes,  enemy  property  in  this  country  will 
be  restored  to  its  owners  after  the  war  just 
as  property  in  enemy  countries  belonging  to 
His  Majesty's  subjects  will  or  ought  to  be 
restored  to  them  after  the  war.  In  the  mean- 
time it  would  be  lamentable  if  the  trade  of 
this  country  were  fettered,  businesses  shut 
down,  or  money  allowed  to  remain  idle  in  or- 
der to  prevent  any  possible  benefit  accruing 
thereby  to  enemies  after  peace.  The  prohibi- 
tion against  doing  anything  for  the  benefit 
of  an  enemy  contemplates  his  benefit  during 
the  war  and  not  the  possible  advantage  he 
may  gain  when  peace  comes. 

I  need  only  briefly  refer  to  the  argument 
submitted  on  the  effect  of  the  recent  statutes 
against  trading  with  the  enemy  and  the  Royal 
Proclamations  connected  with  them.  I  have 
carefully  considered  them,  and  do  not  think 
that  they  limit  or  exclude  common  law  rules 
or  principles  or,  in  the  case  of  corporations, 
restrict  the  trade  which  is  unlawful  to  trad- 
ing with  such  corporations  as  are  incor- 
porated under  the  laws  of  an  enemy  country. 
Equally  little  [348]  can  the  Proclamations  be 
read  as  licenses  to  do  anything  that  they  do 
not  in  terms  prohibit  No  suggestion  has 
been  made  that  the  position  of  the  respondent 
company  is  that  of  an  alien  enemy  commorant 
within  the  realm  sub  protectione  regis,  or 
that  the  Koyal  license  has  specifically  been 
extended  to  trading  with  it. 

My  Lords,  I  feel  some  little  difficulty  as  to 
the  precise  form  which  your  Lordships'  order 


ought  to  take.  The  action  is  altogether  ir- 
regular and  should  be  struck  out,  all  orders 
made  therein  being  of  course  discharged.  But 
there  is  no  one  before  the  House  who  can 
be  made  liable  for  costs  or  who  can  be  ordered 
to  replace  in  Court  the  moneys  paid  out  to 
the  secretary.  There  can  therefore  be  no 
order  as  to  costs,  and  the  appellants  must 
be  left  to  pursue  any  remedy  they  may  have 
against  the  secretary  personally  in  respect  of 
the  money  which  was  erroneously  paid  to  him. 

Lord  Parmoob. — My  Lords,  the  respondents 
were  registered  at  Somerset  House  on  March 
29,  1905,  as  a  limited  liability  company,  un- 
der the  Companies  Acts,  1862  to  1900.  At 
the  date  of  the  outbreak  of  the  war  the  com- 
pany was  carrying  on  business  in  the  United 
Kingdom  under  a  system  of  local  manage- 
ment. It  appears  not  to  be  open  to  question 
tliat,  before  the  war,  the  company  was  a  Brit- 
ish company,  irrespective  of  the  nationality 
of  the  directors  and  other  corporators. 

The  respondents  brought  an  action  against 
the  appellants  as  acceptors  of  three  bills  of 
exchange  for  llOOL,  1018^.  49.  2d.,  and  3462^. 
98.  4d.,  in  payment  of  goods  supplied  before 
the  declaration  of  war.  On  November  24, 
1914,  Master  Macdoncll  gave  leave  to  the 
plaintiff  to  sign  final  judgment  under  Order 
XIV.  This  order  was  afiirmed  by  Scrutton,  J., 
and  the  Court  of  Appeal. 

At  the  date  of  the  writ  all  shares  in  the 
respondent  company,  except  one,  were  held 
by  a  German  company,  or  by  subjects  of  the 
German  Empire,  residing  in  Germany.  One 
share  was  registered  in  the  name  of  the  secre- 
tary of  the  company,  who  resides  in  London, 
and  in  January,  1910,  became  a  naturalized 
subject  of  the  Crown.  All  the  directors  are 
subjects  of  the  German  Empire  and  reside 
in  Germany.  The  appellants  do  not  deny 
that  they  accepted  the  three  bills  of  exchange, 
but  raise  two  points — (i.)  that,  having  re- 
gard to  [349]  the  enemy  character  of  the 
shareholders  and  directors  of  the  respon- 
dent company,  no  payment  can  be  enforced 
by  the  company  during  the  war  of  debts  ow- 
ing to  the  company;  and  (ii.)  that  there 
was  no  authority  in  the  solicitors  for  the 
company  to  issue  the  writ  in  the  action. 
Both  matters  are  of  importance,  but  the  main 
argument  both  in  this  House  and  in  the 
Court  of  Appeal  has  been  directed  to  the  ques- 
tion how  far  the  enemy  nationality  of  the 
directors,  and  of  the  shareholders  of  the  com- 
pany for  the  time  being  on  the  register,  af- 
fects the  status  of  the  company  after  the 
outbreak  of  war,  and  its  right  to  sue  in  the 
British  Courts. 

A  company  incorporated  under  the  Com- 
panies Acts  has  a  continued  existence,  irre- 
spective of  the  shareholders  for  the  time  being 
on  the  register.    It  is  a  legal  person  or  entity. 
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which  comprises  not  only  these  sh&reholders, 
but  their  predeceBSors  and  successors.  It  has 
a  right  to  sue,  and  a  liability  to  be  sued,  in 
the  corporate  name.  It  possesses  powers  and 
is  subject  to  obligations  distinct  from  those 
of  the  shareholders  for  the  time  being  on  the 
register,  acting  either  individually  or  in  their 
collective  capacity.  I  see  no  reason  why  the 
word  "nationality"  may  not  be  properly  ap- 
plied to  a  corporate  body.  The  nationality 
of  such  a  body  is  wholly  distinct  from  that 
either  of  a  majority  or  of  the  whole  number 
of  shareholders  for  the  time  being  on  the 
register.  The  contention  of  the  appellants  is 
that  when,  at  the  outbreak  of  war,  the  share- 
holders on  the  register  of  a  British  company, 
carrying  on  business  within  the  United  King- 
dom, are  wholly  or  largely  alien  enemies,  the 
company  loses  the  right,  which  it  would  oth- 
erwise have,  to  sue  in  the  British  Courts. 

My  Lords,  I  do  not  think  that  this  M)nten- 
tion  is  well  founded,  and  agree  in  this  respect 
with  the  opinion  expressed  by  Lord  Shaw. 
The  company,  after  the  outbreak  of  war,  does 
not  lose  the  status  of  a  company  registered 
in  this  country.  If  there  is  an  agent  duly 
appointed,  who  may  or  may  not  be  a  share- 
holder, the  outbreak  of  war  does  not  per  se 
terminate  the  agency,  and  the  company  is 
liable  to  be  sued  in  respect  of  obligations 
and  is  enabled  to  sue  to  enforce  its  rights. 
In  other  words,  the  company  still  owes  obe- 
dience to  the  laws  of  this  country  and  is  en- 
titled to  their  protection. 

It  is  not  necessary  to  go  through  the  nu- 
merous cases  quoted  to  [350]  your  Lordships. 
I  agree  with  the  conclusion  in  the  judgment 
of  the  Lord  Chief  Justice  that,  subject  to  the 
doubtful  exception  of  one  case  London  v. 
Wood,  12  Mod.  (Eng.)  669,  there  is  no  Eng- 
lish authority  which  supports  the  contention 
of  the  appellants.  On  the  other  hand,  there 
is  no  direct  authority  against  this  contention. 
Two  cases  decided  in  this  House  support  the 
principle  on  which  the  decision  of  the  Court 
of  Appeal  is  based.  In  Salomon  v.  Salomon 
[1807]  A.  C.  (Eng.)  22,  Lord  Macnaghten, 
in  specific  terms,  states  his  opinion  that  a 
company  is  a  different  person  altogether  from 
the  subscribers  to  the  memorandum  of 
the  shareholders  on  the  register.  In  Janson 
V.  Driefontein  Consol.  Mines  [1902]  A.  C. 
(Eng.)  484,  the  question  now  in  debate  was 
indirectly  involved,  and  there  are  passages 
in  the  opinions  of  the  noble  and  learned  Lords 
which  are  entitled  to  be  regarded  as  of  high 
authority.  Lord  Macnaghten  says  [1002]  A. 
C.  (Eng.)  497:  "If  all  its  members  had  been 
subjects  of  the  British  Crown,  the  corpora- 
tion itself  would  have  been  none  the  less  a 
foreign  corporation  and  none  the  less  in  re- 
gard to  this  country  an  alien."  Lord  Davey 
says  [1902]  A.  C.  (Eng.)  498:  "I  think  it 
must  be  taken  that  the  respondent  company 


was  technically  an  alien,  and  became,  on  the 
breaking  out  of  hostilities  between  this  coun- 
try and  the  South  African  Republic,  an  alien 
enemy."  Lord  Brampton  says  [1902 J  A.  C. 
(Eng.)  501:  "The  company  clearly  must  be 
treated  as  a  subject  of  the  Republic,  notwith- 
standing the  nationality  of  its  shareholders." 
Lord  Robertson  says  [1902]  A.  C.  (Eng.) 
504:  "That  this  company  was  a  Trans  vaa.1 
subject,  and  that  the  nationality  of  its  share- 
holders is  immaterial."  Lord  Lindley  savs 
[1902]  A.  C.  (Eng.)  606:  "For  all  purposes 
material  for  the  determination  of  the  present 
appeal  the  company  must,  in  my  opinion,  be 
regarded  as  a  company  resident  and  carrying 
on  business  in  the  Transvaal  although  not 
exclusively  there.  It  was  subject  to  the  laws 
of  that  country.  When  war  broke  out  the 
company  became  an  alien  enemy  of  this  coun- 
try: see  the  American  case  of  Society  for  the 
Propogation  of  the  Gospel  v.  Wheeler  (1814) 
2  Gall.  105,  22  Fed.  Cas.  No.  13,156.  If  it 
becomes  material  to  attribute  nationality  to 
the  company  it  would,  in  my  opinion,  be 
correct  [351]  to  say  that  the  company  was  a 
Transvaal  company  and  a  subject  of  the 
Transvaal  Government,  although  almost  all 
its  shareholders  were  foreigners  resident  else- 
where and  subjects  of  other  countries.  But 
when  considering  questions  arising  with  an 
alien  enemy,  it  is  not  the  nationality  of  the 
person,  but  his  place  of  business  during  the 
war  that  is  important."  I  have  troubled  your 
Lordships  at  some  length  with  quotations 
from  the  opinions  of  noble  and  learned  Lords 
in  the  above  case  in  order  to  avoid  the  neces- 
sity of  further  reference  to  other  cases.  I  do 
not  doubt  the  proposition  that  a  company, 
registered  in  this  country,  would,  if  proved  to 
be  carrying  on  its  business,  through  its  agent 
or  agents,  in  an  enemy  country,  become  enemy 
in  character.  I  draw  no  distinction  in  this 
respect  between  a  British  company  and  a 
British-born  subject.  The  enemy  character 
would  be  the  same,  though  every  shareholder 
and  every  director  was  a  British-born  sub- 
ject. In  the  present  case  there  is  no  evidence 
that,  since  the  outbreak  of  the  war,  the  re- 
spondents have  carried  on  business  in  an 
enemy  country.  In  the  absence  of  such  evi- 
dence the  respondents  have  the  same  right  of 
access  to  the  Courts  as  anv  other  British  sub- 
ject  or  subject  of  a  friendly  State,  and  if  it 
is  relevant  to  clothe  the  company  with  a  na- 
tionality, this  nationality  was  British. 

Lord  Wrenbury  has  expressed  the  opinion 
that,  though  the  respondent  company  has  an 
independent  legal  existence  and  is  a  British 
legal  person,  all  its  directors  and  all  its 
corporators  on  the  register  are  German  resi- 
dents in  Germany,  and  that  these,  apart  from 
teclinicality,  determine  the  thoughts,  wishes, 
or  intentions  of  the  company.  "The  question 
for  determination   is  whether   when   all   the 
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natural  persons  who  express  and  give  effect 
to  their  wishes  through  the  corporation  as  a 
legal  abstraction  are  Germans  resident  in  Ger- 
many the  corporation  can  sue  in  this  country 
because  those  persons  who  could  not  sue  are 
as  matter  of  law  absorbed  in  a  separate  legal 
person  which  is  British  and  which  (regarding 
the  corporation  as  a  legal  person  existing 
apart  from  and  irrespective  of  its  corpora- 
tors) can  sue."  [1915]  1  K.  B.  (Eng.)  916. 
Assuming  that  it  is  permissible  for  some  pur- 
poses to  consider  the  nationality  of  the  cor- 
porators on  the  register,  I  find  it  diAicult  to 
accept  the  conclusion  that,  after  the  outbreak 
of  war,  the  thoughts,  wishes,  or  intentions  of 
the  company  [352]  are  the  thoughts,  wishes, 
or  intentions  of  Germans  resident  in  Ger- 
many. The  effect  of  the  outbreak  of  the  war 
is  to  suspend,  as  from  that  date  and  during 
the  war,  all  rights  of  the  enemy  directors  or 
corporators  to  take  any  part  in  the  manage- 
ment and  direction  or  control  of  a  British 
company  carrying  on  business  in  this  country. 
This  is  in  no  sense  a  technical  question,  but 
one  of  substance  and  reality.  If  any  official 
of  the  company  in  this  country  entered  into 
any  intercourse  with  the  enemy  directors  or 
corporators,  he  would  be  liable  to  a  charge  of 
misdemeanour,  and  subject,  if  convicted,  to  a 
heavy  punishment.  It  is  fair  to  say  that  the 
secretary  of  the  company  has  denied  that  he 
has  had  any  intercourse  with  the  German 
directors  or  corporators  since  the  outbreak  of 
the  war,  or  that  any  payment  to  the  respond- 
ent company  since  that  date  has  been  remit- 
ted to  the  enemy.  Furthermore,  the  Board  of 
Trade  has  taken  control  of  the  books  of  the 
respondent  company  in  accordance  with  the 
powers  conferred  upon  them  by  statute.  Mr. 
Gore-Browne  argued  for  the  appellants  that 
the  enemy  corporators  had  disappeared  dur- 
ing the  period  of  the  war.  It  is  more  accu- 
rate to  say 'that  their  rights  have  been  sus- 
pended by  the  outbreak  of  the  war  and  will 
remain  in  suspense  during  the  period  of  the 
war.  The  principle  applicable  is  well  stated 
in  Ex  p.  Boussmaker,  13  Ves.  Jr.  (Eng.)  71. 
A  bankruptcy  claim  was  admitted  on  behalf 
of  an  alien  enemy,  the  dividend  to  be  re- 
served during  the  continuance  of  the  war. 
The  Lord  Chancellor,  after  referring  to  the 
general  principle  that  a  contract  with  an 
alien  enemy  would  be  void,  says:  "But  if 
the  two  nations  were  at  peace  at  the  date 
of  the  contract,  from  the  time  of  war  taking 
place  the  creditor  could  not  sue:  But,  the 
contract  being  originally  good,  upon  the  re- 
turn of  peace  the  right  would  survive.*' 

Special  reference  was  made  in  the  argument 
to  the  case  of  a  corporation  sole.  Corpora- 
tions sole  are,  in  the  main,  ecclesiastical,  but 
by  the  Public  Trustee  Act,  1906,  the  Public 
Trustee  has  been  constituted  a  corporation 
8ole»  with  perpetual  succession  and  an  official 


seal,  and  may  sue  or  be  sued  under  the  above 
name  like  any  other  corporation  sole.  The 
object  is  to  give  the  corporation  a  continued 
existence  irrespective  of  the  person  holding 
the  office  of  Public  Trustee  for  the  time  being. 
If  the  person  holding  the  office  for  the  time 
being  became  an  alien  enemy,  or  in  any  other 
way  became  [353]  disentitled  to  sue  or  be 
sued  in  the  British  Courts,  this  would  not 
affect  the  right  of  the  corporation  to  sue,  or 
its  liability  to  be  sued  by  any  persons  en- 
titled to  receive  payment  due  from  funds  held 
by  the  corporation  as  trustees.  The  distinc- 
tion between  the  corporators  for  the  time  be- 
ing and  the  corporation  with  perpetual  suc- 
cession is  not  technical,  but  of  essential 
importance.  Similar  considerations  arise  in 
the  case  of  an  ecclesiastical  corporation  sale. 
Many  of  these  corporations  have  existed  for 
centuries  with  a  succession  of  individual  cor- 
porators, who  are  considered  in  law  as  one 
person.  A  particular  bishop  or  rector  might 
be  a  person  whose  rights  to  sue  or  be  sued 
had  been  suspended,  but  the  funds  of  the  cor- 
poration are  not  on  that  account  relieved 
from  liability,  and  the  work  of  the  corpora- 
tion is  not  brought  to  a  standstill  by  a  dis- 
ability to  recover  debts  due  in  the  British 
Courts. 

The  principle  that  the  enemy  character  of 
shareholders  on  the  register  does  not  take 
away  the  right  of  a  British  company  to  sue, 
or  its  liability  to  be  sued,  is  recognized  in 
the  Proclamation  against  trading  with  the 
enemy,  September  9,  1914,  read  in  connection 
with  the  Trading  with  the  Enemy  Act,  1914, 
and  the  Trading  with  the  Enemy  Amend- 
ment Act,  1914.  The  Proclamation,  taken  by 
itself,  can  in  no  way  affect  the  legal  position, 
but  it  is  different  if  the  terms  of  the  Procla- 
mation subsequently  receive  statutory  con- 
firmation. Paragraph  3  of  the  Proclamation 
states:  "In  the  case  of  incorporated  bodies, 
enemy  character  attaches  only  to  those  incor- 
porated in  an  enemy  country."  In  s.  1,  sub-s. 
2,  of  the  Trading  with  the  Enemy  Act,  1914, 
it  is  enacted  that,  for  the  purposes  of  that 
Act,  a  person  should  be  ''deemed  to  have 
traded  with  the  enemy  if  he  has  entered  into 
any  transaction  or  done  any  act  which  was, 
at  the  time  of  such  transaction  or  act,  pro- 
hibited by  or  under  any  Proclamation  issued 
by  His  Majesty  dealing  with  trading  with 
the  enemy  for  the  time  being  in  force,  or 
which  at  common  law  or  by  statute  consti- 
tutes an  offence  of  trading  with  the  enemy; 
provided  that  any  transaction  or  act  permit- 
ted by  or  under  any  such  Proclamation  shall 
not  be  deemed  to  be  trading  with  the  enemy." 
This  section  is  not  directed  to  the  determina- 
tion of  what  constitutes  an  enemy,  but  to 
transactions  and  acts  prohibited  either  by 
Proclamation,  common  law,  or  statute.  The 
proviso  does  not,  in  my  opinion,  assist  the 
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argument  of  the  appellant  company  and  is 
not  relevant  [354]  to  the  question  now  in  de- 
bate. It  is  indeed  essential  not  to  confuse  the 
question  of  enemy  character  with  the  question 
of  trading  with  the  enemy.  A  Briti&h  subject 
is  liable  to  all  the  penalties  which  attach  to 
enemy  trading,  but  he  does  not  thereby  cease 
to  be  a  British  subject  or  divest  himself  of 
his  status  as  a  British  citizen.  Sect.  14, 
8ub-8.  2,  of  the  Trading  with  the  Enemy 
Amendment  Act,  1914,  is  directed  to  a  deter- 
mination of  the  persons  or  body  of  persons  to 
be  treated  as  enemy.  **No  person  or  body  of 
persons  shall,  for  the  purposes  of  this  Act, 
be  treated  as  an  enemy  who  would  not  be 
so  treated  for  the  purpose  of  any  Proclama- 
tion issued  by  His  Majesty  dealing  with  trad- 
ing with  the  enemy,  for  the  time  being  in 
force."  This  definition  is  limited  to  *'the  pur- 
poses of  this  Act,"  but  the  Act  is  to  be  con- 
strued as  one  with  the  principal  Act,  and  the 
purpose  of  the  Act  is  stated  in  the  preamble 
to  be  to  prevent  the  payment  of  money  to  per- 
sons or.  bodies  of  persons  resident  or  carrying 
on  business  in  any  country  with  which  His 
Majesty  is,  for  the  time  being,  at  war.  The 
effect  is  that  a  company  registered  in  this 
country,  and  which  is  not  carrying  on  busi- 
ness in  an  enemy  country,  is  not  an  enemy 
company,  and  that  any  person  paying  debts, 
due  from  him  to  such  company,  is  not  trading 
with  the  enemy  or  committing  any  offence, 
whatever  may  be  the  nationality  of  its  direc- 
tors and  corporators. 

At  the  conclusion  of  his  judgment,  Lord 
Wrenbury  quotes  the  language  of  U.  S.  Bank 
v.  Deveaux,  5  Cranch  91,  3  U.  S.  (L.  ed.)  38: 
The  action  is  "by  aliens  suing  by  a  corporate 
name."  I  think  that  this  dictum  is  not  ap- 
plicable where  the  aliens  are  alien  enemies, 
whose  rights  of  interference  or  control  in  the 
management  of  the  corporation  have  been 
wholly  suspended;  but  it  is  clear  that  a 
British  company  cannot  claim  to  be  in  a 
more  favourable  position  than  an  ordinary 
British  subject,  and  that  the  fact  of  regis- 
tration in  this  country  would  be  no  answer 
if  it  can  be  proved  that  its  agent  is  acting 
under  enemy  control  or  holding  intercourse 
with  alien  enemies. 

The  second  question  raised  by  the  appel- 
lants is  that  there  was  no  authority  in  the 
solicitor  for  the  company  to  issue  the  writ  in 
the  action.  The  question  is  not  whether  there 
was  a  retainer  to  the  solicitor  to  issue  the 
writ  in  the  action,  but  whether,  under  the 
conditions  consequent  on  the  outbreak  of  the 
war,  there  was  any  [355]  representative  of 
the  company  with  authority  to  give  instruc- 
tions to  a  solicitor  to  commence  an  action  on 
behalf  of  the  company.  The  cases  which  de- 
cide the  practice  to  be  followed  when  an  ob- 
jection is  made  to  the  retainer  of  a  solicitor 
do  not  apply.     There  is  no  reason  why  the 


objection  raised  in  this  case  on  behalf  of  the 
appellants  could  not  be  entertained  at  the 
trial  as  a  defence  to  the  action,  and  to  refuse 
to  entertain  it  might  lead  to  serious  injustice. 
In  the  case  of  Continental  T^'re  and  Rubber 
Co.  v.  Thomas  Tilling,  Ld.,  which  was  tried 
before  Lush,  J.,  in  November,  1914,  evidence 
was  adduced  for  the  purpose  of  proving  that, 
prior  to  the  outbreak  of  the  war,  the  secre- 
tary had  been  given  the  necessary  authority 
by  the  company.  By  arrangement  this  evi- 
dence was  admitted  as  though  it  had  been 
given  on  the  hearing  of  the  case  under  de- 
bate. The  Court  of  Appeal  agreed  with  Lush, 
J.,  that,  upon  the  evidence  before  him,  there 
was  sufficient  ground  for  holding  that  the 
authority  of  the  secretary  had  been  estab- 
lished. If  the  secretary  had  the  necessary 
authority  at  the  outbreak  of  the  war  there 
is  no  evidence  that  such  author itv  has  been 
revoked,  and  there  is  no  revocation  by  opera- 
tion of  law. 

Lush,  J.,  finds  that  the  secretary  has  con- 
stantly brought  such  actions  as  the  present, 
and  that  the  directors  have  left  it  to  him  to 
cause  a  writ  to  be  issued  when  necessarv,  and 
that  he  has  done  so  in  this  case  with  their 
authority  express  or  implied.  Assuming  that 
this  finding  is  justified  by  the  evidence,  it 
does  not,  in  my  opinion,  support  the  propo- 
sition that  at  the  outbreak  of  the  war  the 
secretary  had  authority  of  the  company  to 
initiate  litigation  on  its  behalf.  There  is  no 
minute  conferring  such  authority  on  the  sec- 
retary, and  there  is  no  satisfactory  evidence 
of  any  resolution  giving  such  authority,  al- 
though not  recorded  in  a  minute.  It  is  ad- 
visable that  a  resolution  giving  such  author- 
ity should  be  formally  recorded  in  a  minute, 
but  this  would  not  be  conclusive  if  the  fact 
that  such  resolution  had  been  passed  could  be 
proved  from  other  sources.  In  my  opinion 
there  is  no  evidence  that  any  such  resolution 
w^as  ever  passed,  and  the  finding  of  Lush,  J., 
conies  to  nothing  more  than  that  it  was  found 
convenient  to  allow  the  secretary  to  initiate 
litigation  from  time  to  time,  whether  his  au- 
thority is  to  be  regarded  as  conferred  in  each 
case  or  as  ratified  by  subsequent  acqui- 
escence. 

Mr.  Upjohn  argued  that  if  the  secretary 
had  not  authority  he  [356]  could  obtain  it  by 
taking  the  necessary  steps  and  that  the  ob- 
jection was  of  a  teclinical  character.  It  is 
a  sufficient  answer  to  this  argument  to  say 
that,  whatever  steps  may  be  necessary  to 
confer  authority  on  the  secretary,  no  such 
steps  have,  in  fact,  been  taken.  -4s  at  present 
advised,  I  think  that  there  is  no  wav  in  which 
the  necessary  authority  could  be  conferred 
upon  the  secretary.  The  difficulty  is  certain- 
ly not  met  by  tlie  provision  in  the  articles  of 
association  which  purports  to  provide  that  a 
quorum  of  one  is  sufficient  to  constitute  an 
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adjourned  meeting.  My  Lords,  in  the  main 
contention  the  respondents  have  succeeded, 
but  the  appeal  succeeds  upon  the  second  point. 

I  agree  in  the  form  of  the  order  proposed 
bv  Lord  Parker. 

Order  of  the  Court  of  Appeal  reversed  and 
action  dismissed,  and  all  orders  made  therein 
discharged. 
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I,  Who  Are  Alien  Enemies, 

In  its  natural  meaning  the  term  "alien 
enemy"  denotes  a  person  who  owes  allegiance 
to  an  enemy  nationality.  Porter  v.  Freuden- 
berg  reported  in  full,  post,  this  volume,  at 
page  215 ;  Bassi  v.  Sullivan,  26  Ont.  W.  Rep. 
813,  7  Ont.  W.  N.  38,  18  Dominion  L.  Rep. 
452,  32  Ont.  L.  Rep.  14;  Acklen  v.  Hickman, 
60  Ala.  568.  *That  character  arises  from  the 
party  being  under  the  allegiance  of  the  state 
at  war  with  us;  the  allegiance  being  perma- 
nent, the  character  is  permanent,  and  on  that 
ground  he  is  alien  enemy,  whether  in  or  out 


of  prison.  But  a  neutral,  whether  in  or  out 
of  prison,  cannot,  for  that  reason,  be  an 
alien  enemy;  he  can  be  alien  enemy  only  with 
respect  to  what  he  is  doing  under  a  local  or 
temporary  allegiance  to  a  power  at  war  with 
us.  When  the  allegiance  determines,  the 
character  determines."  Sparenburgh  v.  Ban- 
natyne,  1  B.  &  P.  163,  126  Eng.  Rep.  (Re- 
print)   837. 

Strictly  speaking,  the  character  imposed 
by  nationality  is  not  altered  by  a  change  of 
residence.  In  re  Cimonian,  34  Ont.  L.  Rep. 
129,  23  Dominion  L.  Rep.  363,  8  Ont.  W.  N. 
448.  See  also  Rex  v.  Oma,  25  Can.  Crim.  Cas. 
73,  8  Sask.  L.  Rep.  395,  25  Dominion  L.  Rep. 
670,  9  West.  W.  Rep.  584,  32  West.  L.  Rep. 
958.  "The  tie  of  allegiance  to  the  land  of 
his  birth  is  considered  as  a  tie  of  such 
strength  as  to  warrant  the  belief  that  it 
would  lead  the  alien  resident  here  to  do  what 
he  could  for  his  home  land  in  the  war."  New- 
man V.  Bradshaw,  33  West.  L.  Rep.  (British 
Columbia)  945,  10  West.  W.  Rep.  649.  A 
natural  born  subject  of  a  belligerent  country, 
who  leaves  the  land  of  his  birth  before  the 
war  and  resides  within  the  realm  of  the  other 
belligerent,  but  does  not  become  naturalized 
or  completely  divested  of  his  native  rights, 
is,  on  the  outbreak  of  war,  an  alien  enemy  of 
the  government  under  which  he  resides.  Ex 
p.  Weber  [1916]  1  A.  C.  (Eng.)  421,  Ann. 
Cas.  1916D  304,  85  L.  J.  K.  B.  944,  114  L.  T. 
N.  S.  214  [1916]  W.  N.  83,  32  Times  L.  Rep. 
312,  60  Sol.  J.  306;  Rex  v.  Vine-St.  Police 
Station  [1916]  1  K.  B.  (Eng.)  268,  86  L.  J. 
K.  B.  210,  113  L.  T.  N.  S.  971  [1915]  W.  N. 
320,  80  J.  P.  49,  32  Times  L.  Rep.  3;  Simon 
V.  Phillips,  114  L.  T.  N.  S.  (Eng.)  460,  85 
L  J.  K.  B.  656  [1916]  W.  N.  38,  80  J.  P. 
197,  32  Times  L.  Rep.  243;  Kopelwitz  v.  Mc- 
Laughlan,  114  L.  T.  X.  S.  (Eng.)  1037.  In 
Rex  V.  Vine-St.  Police  Station,  supra,  the 
court  held  a  person  to  be  an  alien  enemy  un- 
der the  following  facts:  The  person  was  born 
in  Germany  in  1868;  he  came  to  England 
for  business  reasons  in  1889  and  continued  to 
reside  and  carry  on  business  in  England;  in 
1890  he  obtained  a  formal  discharge  from 
German  nationality,  but  never  became  natur- 
alized as  an  English  citizen;  the  discharge 
from  German  nationality  left  him,  according 
to  the  German  statutes,  in  a  privileged  con- 
dition as  to  a  recovery  of  such  national- 
ity. 

But  ordinarily  with  reference  to  commer- 
cial intercourse,  the  test  of  enemy  character 
is  the  place  of  voluntary  residence  or  of  busi- 
ness, and  not  nationality.  M'C'onnell  v.  Hec- 
tor, 3  B.  &  P.  (Eng.)  113;  O'Mealey  v.  Wil- 
son, 1  Campb.  (Eng.)  482;  Cremidi  v.  Powell, 
11  Moo.  P.  C.  (Eng.)  88,  5  W.  R.  450;  In  re 
Sutherland,  31  Times  L.  Rep.  (Eng.)  394; 
Porter  v.  Freudenberg,  reported  in  full,  post, 
this  volume,  at  pa|?e  215.    The  Flying  Scird,  6 
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Wall.  263,  18  U.  S.  (L.  ed.)  755;  Society  for 
Propagation  of  Gospel  v.  Wheeler,  2  Gall.  105, 
22  Fed.  Cas.  No.  13,150;  Zacharie  v.  Godfrey, 
50  111.  186,  99  Am.  Dec.  506.  See  also  the 
William  Bagaley,  6  Wall.  407,  18  U.  S.  (L. 
ed.)  583;  Baby  v.  Dubois,  1  Blackf.  (Ind.) 
255.  "In  the  case  of  individuals  and  at  com- 
mon law  the  question  whether  a  man  is  to  be 
treated  as  an  alien  enemy  for  the  purpose  of 
his  contracts,  rights  of  suit,  and  the  like, 
does  not  depend  upon  his  nationality  or  even 
upon  his  true  domicil,  but  upon  whether  he 
carries  on  business  in  this  country  or  not. 
If  he  does  it  is  not  illegal  even  during  war 
to  have  business  dealings  with  him  in  this 
country  in  respect  of  the  business  which  he 
carries  on  here.  He  is  not  in  respect  of  that 
business  divided  by  the  war  line,  but  has 
what  is  sometimes  called  a  commercial  domi- 
cil here.  The  same  thing  is  true  of  com- 
panies whose  head  ofHce  is  in  Germany  but 
which  have  a  branch  office  here  in  respect  of 
business  transactions  with  such  branch  office." 
Ingle  V.  Mannheim  Ins.  Co.  [1915]  1  K.  B. 
(Eng.)  227,  84  L.  J.  K.  B.  491,  112  L.  T. 
N.  S.  510,  69  Sol.  J.  69,  31  Times  L.  Rep.  41. 
**If  a  consul,  or  a  person  having  even  higher 
privileges,  residing  in  an  enemy's  country, 
not  content  with  acting  in  that  character, 
embarks  in  mercantile  transactions,  his  in- 
dividual character  is  not  merged  in  his  na- 
tional character,  which  cannot  protect  him 
from  the  consequences  of  those  transactions." 
Albretcht  v.  Sussmann,  2  Ves.  &  B.  (Eng.) 
323,  13  Rev.  Rep.  110. 

The  essential  meaning  of  the  term  "alien 
enemy"  should  not,  however,  be  confused  with 
the  commercial  signification.  In  the  case  of 
In  re  Cimonian,  34  Ont.  L.  Rep.  129,  23 
Dominion  L.  Rep.  363,  8  Ont.  W.  N.  448,  the 
court  said:  "It  is  true  that  sometimes,  for 
some  purposes,  an  alien  enemy  is  treated  as 
if,  and  called,  an  alien  friend,  and  even  a 
British  subject  is  treated  as  and  sometimes 
called  an  alien  enemy:  see  Porter  v.  Freuden- 
berg  [1915]  1  K.  B.  (Eng.)  857;  but  that 
is  really  not  correct,  though  quite  convenient 
in  the  cases  in  which  it  occurs,  actions  to 
recover  money  or  property,  in  which  the  test 
is  not  whether  the  plaintiff  is  an  enemy  or 
friend  or  alien  or  subject,  but  is,  to  what  use 
the  money  or  property  may  be  piit  if  the 
court  should  aid  in  its  recovery;  to  a  British 
subject  living  in  the  country  which  is  at  war 
with  the  British  Empire,  no  aid  will  be  given, 
the  enemy  might  be  benefited;  to  an  alien 
enemy  living  in  the  Empire  with  the  license 
of  the  King  to  trade  there,  or  with  any 
proclamation  or  other  authorization  tanta- 
mount to  it,  aid  will  be  given,  because  the 
money  or  property  recovered  cannot  be  avail- 
able to  the  enemy,  but  may  be  to  the  Empire. 
It  is  obvious  that  a  British  subject  by  merely 
living   in  an   enemy   country — sometimes   he 


cannot  get  out — does  not  become  an  alien 
enemy;  if  he  should,  he  would  be  a  traitor 
and  liable  to  be  hanged." 

"It  is  not  the  private  character  or  conduct 
of  an  individual,  which  gives  him  the  hostile 
or  neutral  character.  It  is  the  character  of 
the  nation,  to  which  he  belongs  and  where  he 
resides.  He  may  be  retired  from  all  business, 
devoted  to  mere  spiritual  affairs,  or  engaged 
in  works  of  charity,  religion  and  humanity, 
and  yet  his  domicil  will  prevail  over  the  inno- 
cence and  purity  of  his  life.  Nay  more,  he 
may  disapprove  of  the  war,  and  endeavor  by 
all  lawful  means  to  assuage  or  extinguish  it, 
and  yet,  while  he  continues  in  the  country,  he 
is  known  but  as  an  enemy.  The  same  princi- 
ple must  apply,  in  the  same  manner,  to  a  cor- 
poration. The  objects,  indeed,  of  the  pre»ent 
corporation  are  highly  meritorious  and  wor- 
thy of  public  favor;  but,  upon  the  doctrines 
of  law,  it  must  be  deemed  a  British  alien  cor- 
poration, and  as  such  liable  to  the  imputation 
of  being  an  enemy's  corporation,  unless  it  can 
be  protected  upon  other  principles."  Society 
for  Propagation  of  Gospel  v.  Wheeler,  2  Gall. 
106,  22  Fed.  Cas.  No.   13,156. 

An  alien  enemy  retains  his  character  as 
such  even  after  his  disabilities  have  been  re- 
moved by  the  sovereign's  license.  In  re  Cimo- 
nian, 34  Ont.  L.  Rep.  129,  23  Dominion  L. 
Rep.  363,  8  Ont.  W.  N.  448.  Compare  So- 
cietv  for  Propagation  of  Gospel  v.  W^ieeler, 
2  Gall.  105,  33  Fed.  Cas.  No.  13,156. 

A  corporation  is  not  necessarily  an  enemy 
because  it  has  enemy  shareholders.  Amor- 
duct  Mfg.  Co.  V.  Defries,  112  L.  T.  N.  S. 
(Eng.)  131,  84  L.  J.  K.  B.  586,  69  Sol.  J.  91, 
31  Times  L.  Rep.  69.  And  see  the  reported 
case  wherein  it  is  said  that  enemy  control  may 
make  a  domestic  corporation  an  alien  enemy. 

In  a  case  wherein  it  appeared  th&t  a 
company  was  incorporated  under  the  laws 
of  Belgium  with  its  registered  office  at  Ant- 
werp, and  that  after  the  outbreak  of  war  the 
business  at  Antwerp  was  closed  and  the  books 
removed  to  London,  while  the  larger  part  of 
Belgium,  including  Antwerp,  was  in  the  ef- 
fective military  occupation  of  Germany,  it 
was  held  that  the  corporation  was  not  an 
"enemy"  of  England.  Soci6t6  Anonyme  Beige 
des  Mines  D^Aljustrel  v.  Anglo-Belgian  Agen- 
cy [1916]  2  Ch.  409,  84  L.  J.  Ch.  849,  113 
L.  T.  N.  S.  681  [1915]  W.  N.  308,  31  Times 
L.  Rep.  624,  59  Sol.  J.  679. 

Where  a  Spaniard,  residing  in  Texas  in 
1835,  being  ordered  to  leave  the  state  by  the 
party  which  eventually  proved  successful, 
went  to  Louisiana,  and  there  was  a  suspicion 
that  he  sympathized  with  the  federal  authori- 
ties of  Mexico  and  might  take  sides  with  the 
enemies  of  Texas,  it  was  held  tliat  there  was 
no  evidence  that  he  was  an  alien  enemy  of 
Texas.  White  v.  Burnley,  20  How.  235,  15 
U.S.   (L.  ed.)   886. 


Daimler  co.  ▼.  coNxiuEifTAL  tyke,  etc.  co. 

[1916]  t  A.  c.  son. 
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Where  it  appeared  that  during  a  war  be- 
tween France  and  England,  Swiss  watch 
manufacturers  made  their  annual  trip  to 
Paris  for  the  purpose  of  selling  watches  and 
there  traded  with  a  British  subject,  it  v/as 
held  that  the  parties  to  the  trade  were  not 
alien  enemies.  Houriet  y.  Morris,  3  Campb. 
(£ng.)   303. 

The  question  whether  an  expatriated  person 
of  enemy  nativity  is  an  alien  enemy  is  treated 
in  the  note  to  Ex  p.  Weber,  Ann.  Cas.  1016D 
304. 

Formerly,  the  term  ''alien  enemy"  was 
broadly  used  to  include  persons  other  than 
subjects  of  a  power  actually  at  war.  Referring 
to  free  negroes,  the  court  in  Heirn  v.  Bridault, 
37  Miss.  209,  said :  ''Under  the  appellation  of 
alien  enemies  are  embraced  all  nations,  tribes, 
and  people  who  are  not  alien  friends,  whether 
in  a  state  of  war,  or  barbarians,  or  strangers 
to  the  laws  and  comity  of  civilized  nations, 
and  therefore  incapable  of  their  appreciation 
or  enjoyment."  Littleton  (afterwards  Lord 
Keeper  to  Charles  L)  is  reported  (91  Eng. 
Rep.  (Reprint)  46)  to  have  said  in  his  read- 
ing on  the  27  E.  3,  17  M.  S. :  "Turks  and  in- 
fidels are  not  perpetui  inimici,  nor  is  there 
a  particular  enmity  between  them  and  us ;  but 
this  is  a  common  error  founded  on  a  ground- 
less opinion  of  Justice  Brooke;  for  though 
there  be  a  difference  between  our  religion  and 
theirs,  that  does  not  oblige  us  to  be  enemies 
to  their  persons;  they  are  the  creatures  of 
God,  and  of  the  same  kind  as  we  are,  and  it 
Would  be  a  sin  in  us  to  hurt  their  persons." 

In  England  the  common-law  rules  for  de- 
termining enemy  character  have  been  to  some 
extent  superseded  by  recent  proclamations. 
See  Re  Chamryk,  26  Manitoba  60,  29  West.  L. 
Rep.  966,  7  West.  W.  Rep.  648,  X9  Dominion 
L.  Rep.  236.  Clause  6  of  the  Proclamation 
of  October  8,  1914,  reads  afi  follows:  "Where 
an  enemy  has  a  branch  locally  situated  in 
British,  allied,  or  neutral  territory,  which 
carries  on  the  business  of  insurance  or  re- 
insurance of  whatever  nature,  transactions  by 
or  with  such  branch  in  respect  of  the  business 
of  insurance  or  reinsurance  shall  be  consid- 
ered as  transactions  by  or  with  an  enemy." 
See  Ingle  v.  Mannheihi  Ins.  Co.  [1916]  1  K. 
B.  (Eng.)  227,  84  L.  J.  K.  B.  491,  112  L.  T. 
N.  S.  510,  59  Sol.  J.  59,  31  Times  L.  Rep.  41. 

//.  Bersonal  Liberty, 

1.  POWEB  OF  SOVEBEION  TO  RlSSTBAIN  C»  RE- 
MOVE. 

It  was  provided  by  the  Act  of  Congress  of 
July  6,  1798,  as  follows:  "Whenever  there  is 
a  declared  war  between  the  United  States  and 
any  foreign  nation  or  government,  or  any 
invasi(«  or  predatory  incursion  la  perpe- 
trated, attempted,  or  threatened  against  the 


territory  of  the  United  States,  by  any  foreign 
nation  or  government,  and  the  President 
makes  public  proclamation  of  the  event,  all 
natives,  citizens,  denizens,  or  subjects  of  the 
hostile  nation  or  government,  being  males  of 
the  age  of  fourteen  years  and  upward,  who 
shall  be  within  the  United  States,  and  not 
actually  naturalized,  shall  be  liable  to  be  ap- 
prehended, restrained,  secured,  and  removed, 
as  alien  enemies.  The  President  is  author- 
ized, in  any  such  event,  by  his  proclamation 
thereof,  or  other  public  act,  to  direct  the  con- 
duct to  be  observed,  on  the  part  of  the  United 
States,  toward  the  aliens  who  become  so  lia- 
ble; the  manner  and  degree  of  the  restraint 
to  which  they  shall  be  subject,  and  in  what 
cases,  and  upon  what  security  their  residence 
shall  l3e  permitted,  and  to  provide  for  the 
removal  of  those  who,  not  being  permitted 
to  reside  within  the  United  States,  refuse  or 
neglect  to  depart  therefrom;  and  to  establish 
any  other  regulations  which  are  foimd  neces- 
sary in  the  premises  and  for  the  public  safe- 
ty." 1  Fed.  St.  Ann.  (2d.ed.)  364,  U.  S.  Rev. 
St.  section  4067.  Under  that  section,  the  pow- 
er of  the  President  to  establish,  by  proclama- 
tion or  other  public  act,  rules  and  regulations 
for  apprehending,  restraining,  securing,  and 
removing  alien  enemies  is  unlimited.  He  may 
cause  the  alien  to  be  removed;  or  he  may 
cause  him  to  be  restrained  or  confined.  The 
authority  of  the  marshal  to  carry  into  execu- 
tion the  regulations  and  orders  of  the  Presi- 
dent is  implied  in  the  power  conferred  on  the 
President.  The  acts  of  the  President  are 
equally  his  acts  whether  they  emanate  from 
the  department  of  state  or  from  any  other 
department.  Lockington  v.  Smith,  Pet.  (C. 
C.)  466,  15  Fed.  Cas.  No.  8,448.  In  case  of 
the  removal  of  an  alien  enemy,  the  marshal 
of  the  district  in  which  the  alien  enemy  shall 
be  apprehended  is  specifically  designated  by 
the  statute  to  execute,  on  warrant,  the  order 
pf  the  President  or  court.  1  Fed.  St.  Ann. 
(2d  ed.)  365;  U.  S.  Rev.  St.  section  4070. 

The  courts  of  the  United  States  have  juris- 
diction to  enforce  a  Presidential  proclamation 
or  regulation  concerning  the  restraint  or  re- 
moval of  alien  enemies.  1  Fed.  St.  Ann. 
(2d  ed.)  364;  U.  S.  Rev.  St.  section  4069. 
But  while  the  judiciary  is  thus  made  auxil- 
iary to  the  executive,  the  judicial  authority 
need  not  be  resorted  to  in  everv  instance  to 
enforce  the  regulations.  The  President  has 
unlimited  power  in  the  matter  and  may  direct 
the  marshal  to  act  independently  of  the  ju- 
diciary. Lockington  v.  Smith,  Pet.  C.  C. 
466,  15  Fed.  Cas.  No.  8,448. 

The  time  for  the  removal  of  an  alien 
enemy  is  provided  for  as  follows:  "When  an 
alien  who  becomes  liable  as  an  enemy,  in  the 
manner  prescribed  in  the  preceding  section, 
is  not  chargeable  with  actual  hostility,  or 
other    crime    against   the   public    safety,    he 
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shall  be  allowed,  for  the  recovery,  disposial, 
and  removal  of  his  goods  and  effects,  and  for 
his  departure,  the  full  time  which  is  or  shall 
be  stipulattKi  by  any  treaty  then  in  force 
between  the  United  States  and  the  hostile 
nation  or  government  of  which  he  is  a  native 
citizen,  denizen,  or  subject;  and  where  no 
such  treaty  exists,  or  is  in  force,  the  Presi- 
dent may  ascertain  and  declare  such  reason- 
able time  as  may  be  consistent  with  the  pub- 
lic safety,  and  according  to  the  dictates  of 
humanity  and  national  hospitality."  1  Fed. 
St.  Ann.  (2d  ed.)  364;  U.  S.  Rev.  St.  section 
4068. 

**The  act  concerning  alien  enemies,  which 
confers  on  the  President  very  great  discre- 
tionary powers  respecting  their  persons,  af- 
fords a  strong  implication  that  he  did  not 
possess  those  powers  by  virtue  of  the  declara- 
tion of  war."  Brown  v.  U.  S.  8  Cranch  110, 
3  U.  S.    (L.  ed.)    504. 

In  many  treaties  entered  into  by  the  United 
States  provision  has  been  made  for  the  pro- 
tection of  citizens  of  either  country  residing 
in  the  other  in  the  event  of  war.  A  certain 
number  of  months  is  allowed  the  citizens  to 
arrange  their  business  and  obtain  safe  trans- 
port; and  sometimes  there  is  added  an  ex- 
press provision  authorizing  the  subject  of  the 
enemy  power  to  continue  his  residence  and 
business  provided  he  does  so  peaceably.  See 
7  Fed.  St.  Ann.  p.  142  (Argentine  Repub- 
lic) ;  7  Fed.  St.  Ann.  p.  446  (Bolivia);  7 
Fed.  St.  Ann.  p.  454  (Brazil);  7  Fed.  St. 
Ann.  p.  508  (Columbia)  ;  7  Fed.  St.  Ann.  p. 
517  (Costa  Rica)  ;  7  Fed.  St.  Ann.  p.  652 
(Honduras)  ;  7  Fed.  St.  Ann.  p.  659  (Italy)  ; 
7  Fed.  St.  Ann.  p.  701  (Mexico)  ;  7  Fed.  St. 
Ann.  p.  755  (Paraguay)  ;  7  Fed.  St.  Ann. 
p.  767  (Prussia);  7  Fed.  St.  Ann.  p.  830 
(Sweden  and  Norway).  Article  23  of  the 
Prussian  treaty  of  1799  (which  expired  in 
1810  but  was  revived  in  1828)  reads  as  fol- 
lows: "If  war  should  arise  between  the  two 
contracting  parties,  the  merchants  of  either 
country  then  residing  in  the  other,  shall  be 
allowed  to  remain  nine  months  to  collect  their 
debts  and  settle  their  affairs,  and  may  depart 
freely,  carrying  off  their  effects,  without  mo- 
lestation or  hindrance;  and  all  women  and 
children,  scholars  of  everv  facultv,  cultiva- 
tors  of  the  earth,  artisans,  manufacturers  and 
fishermen,  unarmed  and  inhabiting  unforti- 
fied towns,  villages,  or  places,  and  in  general 
all  others,  whose  occupations  are  for  the 
common  subsistence  and  benefit  of  mankind, 
shall  be  allowed  to  continue  their  respective 
employments,  and  shall  not  be  molested  in 
their  persons,  nor  shall  their  house  or  goods 
be  burnt,  or  otherwise  destroyed,  nor  their 
fields  wasted  by  the  armed  force  of  the  enemy, 
into  whose  power,  by  the  events  of  war,  they 
may  happen  to  fall;  but  if  anything  is  neces- 
sary to  be  taken  from  them,  for  the  use  of 


such  armed  force,  the  same  shall  be  paid  for, 
at  a  reasonable  price."     7  Fed.  St.  Ann.  767. 

The  English  statute  requiring  the  registra- 
tion of  aliens  imposes  on  alien  enemies  the 
duty  of  registering  as  such  and  it  shifts  the 
burden  of  proof  so  that  the  onus  lies  on  a 
person  charged  with  being  an  alien  enemy  to 
prove  that  he  is  not  if  he  wishes  to  escape 
such  classification.  Kopelowitz  v.  McLaugh- 
lan,  114  L.  T.  N.  S.  (Eng.)  1037.  See  also 
Simon  v.  Phillips,  114  L.  T.  N.  S.  (Eng.) 
460,  86  L.  J.  K.  B.  656  [1916]  W.  N.  38,  80 
J.  P.  197,  wherein  the  court  said:  **In  my 
opinion  the  statute  has  to  some  extent  super- 
seded the  principles  of  the  common  law.  The 
Aliens  Restriction  Act,  1914,  was  a  statute 
passed  immediately  after  the  declaration  of 
war  between  the  German  Emperor  and  His 
Majesty,  and  it  was  passed  for  the  express 
purpose  of  dealing  with  the  national  dan- 
ger and  emergency  which  would  arise  in  time 
of  war  by  reason  of  aliens  having  been  per- 
mitted the  same  rights  as  British  subjects, 
or,  at  any  rate,  in  substance  the  same  rights, 
with  very  few  restrictions,  imposed  by  stat- 
ute. Parliament  said  this  state  of  things 
was  no  longer  to  continue.  We  are  at  war; 
and  the  consequence  is  that,  whereas  before 
we  never  called  upon  a  person  to  establish 
either  that  he  was  an  alien  or  of  what  na- 
tionality, it  now  becomes  important  that  it 
should  be  established,  and  there  must  be  reg- 
istration of  aliens  so  that  the  authorities 
may  be  able  to  ascertain  where  the  aliens  are 
and  what  they  are  doing:  and  moreover  it  is 
of  the  utmost  importance  that  the  authori- 
ties should  know  where  aliens  who  are  sub- 
jects of  the  (]rerroan  Emperor  are  to  be  found. 
The  consequence  was  that  it  was  ordered  by 
the  Order  in  Council,  in  pursuance  of  the 
statute,  that  certain  information  should  be 
furnished  by  every  alien  enemy  to  the  regis- 
tration officer  appointed  for  that  purpose. 
That  in  itself  is  a  superseding  of  the  ordi- 
nary common  law,  and  it  was  done  by  statute. 
Moreover,  Parliament  also  thought  that  the 
burden  of  proof  should  be  shifted,  and  that 
if  a  person  was  an  alien  the  burden  should 
be  upon  him,  with  regard  to  any  question 
that  arose,  to  establish  to  the  satisfaction  of 
the  court  either  that  the  pers6n  was  not  an 
alien  or  that  he  was  not  an  alien  of  a  par- 
ticular class — that  is,  an  enemy.  That  is  by 
virtue  of  sect.  1.  sub-sect.  4,  of  the  Aliens 
Restriction  Act,  1914.  I  understand  this  to 
mean  that  the  moment  a  person  is  proved  to 
be  an  alien,  or  even  if  a  question  arises 
whether  a  person  is  an  alien,  he  roust  satisfy 
the  court  he  is  not  an  alien,  or  not  an  alien 
of  a  particular  class." 

The  English  emergency  statutes,  giving  the 
King  power  to  restrict  the  movements  of 
aliens  and  reserving  all  the  powers  of  the 
Crown,  do  not  show  a  lack  of  inherent  power 
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ia  the  Crown  to  imprison  alien  enemies.  Rex 
T.  Vine-St.  Police  Station  [1916]  1  K.  B.  268, 
113  L.  T.  N.  S.  971,  wherein  the  court  said: 
"I  have  no  doubt  at  all  that  such  action  is 
quite  within  the  Crown's  prerogative.  At 
common  law  an  alien  enemj  had  no  rights 
(see  Sylvester's  Case,  7  Mod.  150),  and  he 
oonld  be  seized  and  imprisoned  and  could 
have  no  advantage  of  the  law  of  England. 
This  position,  however,  has  been  softened  by 
custom  and  by  the  decision  of  the  courts,  and 
the  judgment  of  my  brother  Sargant  in  Thurn 
▼.  Moffitt,  112  L.  T.  N.  S.  114  [1915]  1  Ch. 
58,  approved  by  the  Court  of  Appeal  in  Porter 
V.  Freudenberg  [1915]  1  K.  B.  874,  112  L.  T. 
N.  8.  313,  at  p.  318  [reported  in  full,  post, 
this  volume,  at  page  215]  shows  that  an  alien 
enemy  registered  under  the  Aliens  Restriction 
Act,  1914,  as  this  applicant  is,  is  entitled  to 
sue  in  the  King^s  Courts  (which  would,  I 
suppose,  include  such  an  application  as  the 
present)  as  he  is  resident  here  by  tacit  per- 
mission of  the  Crown,  and  so  is  ««b  protec- 
tione  domini  regis.  He  is  therefore  in  a  simi- 
lar position  to  an  alien  enemy  resident  here 
under  license  from  the  Crown.  That  license, 
however,  can  be  terminated  at  any  time  by 
the  Crown.  ...  Of  course,  the  alien  enemy 
is  protected  from  outrage,  because  in  such 
case  it  is  not  the  alien  who  invokes  the  aid 
of  justice,  but  the  King  in  vindication  of  his 
peace.  Whether  his  license  is  revoked  or 
not,  I  see  no  reason  why  it  should  protect 
him  in  the  present  circumstances  from  being 
made  a  prisoner  of  war.' 


» 


2.  Status  op  Interned  Alien. 

An  alien  enemy  residing  within  the  domin- 
ion of  the  sovereign  with  whom  his  country 
is  at  war  may  be  interned  and  held  as  a 
prisoner  of  war.  Rex  v.  Vine-St.  Police  Sta- 
tion [1916]  1  K.  B.  (Eng.)  268,  113  L.  T. 
X.  S.  971,  80  J.  P.  49,  85  L.  J.  K.  B.  210 
[1915]  W.  N.  320,  32  Times  L.  Rep.  3. 

In  Schaffenius  v.  Goldberg  [1916]  1  K.  B. 
(Eng.)  284,  113  L.  T.  N.  S.  949,  85  L.  J.  K. 
B.  374  [1916]  W.  N.  380,  32  Times  L.  Rep. 
133,  it  was  held  that  while  internment  is  a 
revocation  of  the  former  license  to  the  extent 
that  the  alien  is  no  longer  left  at  large,  it 
is  not  a  revocation  of  the  license  to  remain 
in  the  country,  and  it  does  not  prevent  the 
enforcement  of  contract  rights  of  the  alien. 

An  alien  enemy  interned  and  held  as  a 
prisoner  of  war  is  not  entitled  to  a  writ  of 
habeas  corpus.  Ex  p.  Weber,  113  L.  T.  N.  S. 
(Eng.)  968;  Rex  v.  Vine-St.  Police  Station 
[1916]  1  K.  B.  (Eng.)  268,  85  L.  J.  K.  B. 
210,  113  L.  T.  N.  S.  971  [1915]  W.  N.  320, 
80  J.  P.  49,  32  Times  L.  Rep.  3;  Gusetu  ▼. 
Date,  17  Quebec  Pr.  95.  See  also  Re  Cham- 
Tyk,  25  Manitoba  60,  29  West.  L.  Rep.  956, 
7  W«Bt.  W.  Rep.  648,  19  Dominion  L.  Rep. 
Ann.  Ci8.  1917C.— 13. 


236.  In  Rex  v.  Vine-St.  Police  Station, 
Bupra,  the  court  said,  per  Bailhache,  J. :  "It 
is  at  first  sight  somewhat  startling  to  be  told 
that  a  civilian  resident  in  this  country,  in- 
terned by  the  police  on  the  instructions  of 
the  Home  Secretary,  can  be  accurately  de- 
scribed as  a  prisoner  of  war.  One  generally 
understands  by  a  prisoner  of  war  a  person 
captured  during  warlike  operations  by  the 
naval  or  military  forces  of  the  Crown,  or, 
perhaps,  a  civilian  arrested  as  a  spy.  I  think, 
however,  that  the  courts  are  entitled  to 
take  judicial  notice  of  certain  notorious  facts 
which  may  be  summarized  thus:  There  are 
a  large  number  of  German  subjects  in  this 
country.  This  war  is  not  being  carried  on  by 
nav&l  and  military  forces  only.  Reports, 
rumors,  intrigues  play  a  large  part.  Meth- 
ods of  communication  with  the  enemy  may 
have  been  entirely  altered  and  largely  used. 
I  need  only  refer  to  wireless  telegraphy,  sig- 
nalling by  lights,  and  the  employment,  on  a 
scale  hitherto  unknown,  of  carrier  pigeons. 
Spying  has  become  the  hall  mark  of  German 
kultur.  In  these  circumstances  a  German 
civilian  in  this  country  may  be  a  danger  in 
promoting  unrest,  suspicion,  doubts  of  vic- 
tory, in  communicating  intelligence,  in  assist- 
ing in  the  movement  of  submarines  and  Zep- 
pelins, a  far  greater  danger,  indeed,  than  a 
German  soldier  or  sailor."  And  further  in 
the  same  case,  per  Low,  J.,  it  was  said :  "War 
at  the  present  moment  is  not  as  it  was  in 
olden  times,  confined  to  easily  ascertained 
limits.  The  inventions  and  discoveries  of 
recent  years,  and  especially  the  existing 
means  of  communication,  have  so  widened  the 
fields  of  possible  hostility  that  there  is  scarce- 
ly any  limit  on  the  earth,  in  the  air,  or  in 
the  waters  which  it  is  possible  to  put  upon 
the  exercise  of  acts  of  hostility,  and  real 
danger  to  the  realm  may  therefore  exist,  al- 
though impossible  of  discovery,  at  distances 
far  from  where  the  actual  clash  of  arms  is 
taking  place.  In  addition  to  this,  methods 
of  warfare  or  methods  ancillary  to  warfare 
have  come  into  practice  on  the  part  of  our 
foes  which  involve  the  honeycombing  of  the 
realm  with  enemies  not  only  for  the  purpose 
of  obtaining  and  dispatching  information, 
but  for  purposes  directly  helpful  to  the  carry- 
ing out  of  enterprises  either  actually  war- 
like or  eminently  calculated  to  assist  the 
successful  prosecution  of  war.  In  a  contest 
with  people  who  consider  that  the  acceptance 
of  hospitality  connotes  no  obligation  and  that 
no  blow  can  be  foul,  it  would,  I  think,  be  idle 
to  expect  the  executive  to  wait  for  proof  of 
an  overt  act  or  for  evidence  of  an  evil  intent. 
In  my  opinion  this  court  is  entitled  to  take 
judicial  cognizance  of  these  matters,  and  in 
a  question  so  greatly  involving  the  security 
of  the  realm  to  say  that  where  the  Crown  in 
the  exercise  of  its  undoubted  right  and  duty 
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to  guard  the  safety  of  all  represents  to  this 
court  that  it  has  become  necessary  to  re- 
strain the  liberty  of  an  alien  enemy  within 
the  kingdom,  and  accordingly  within  the 
terms  of  the  notice  served  in  this  case,  to 
intern  such  alien  enemy  as  a  prisoner  of  war, 
he  must  be  regarded  for  the  purpose  of  a 
writ  of  habeas  corpus  as  a  prisoner  of  war/' 

In  Gusetu  v.  Date,  17  Quebec  Pr.  95,  it  was 
said:  ''During  the  existence  of  the  war  the 
courts  should  not  be  called  upon  to  do  any- 
thing which  might  in  any  way  interfere  with 
the  actions  of  those  specially  charged  with  the 
safety  of  the  country.  Considerations  of  pub- 
lic welfare  must  override  everything  else. 
The  registrar  had  jurisdiction  to  intern  the 
petitioner  and  his  judgment  as  to  the  neces- 
sity of  the  internment  is  not  subject  to  review 
by  the  courts  without  the  consent  of  the  min- 
ister of  justice." 

**Tliat  it  is  legal  to  kill  an  alien  enemy  in 
the  heat  and  exercise  of  war,  is  umdeniable; 
but  to  kill  such  an  enemy  after  he  has  laid 
down  his  arms,  and  especially  when  he  is  con- 
fined in  prison,  is  murder.  1  Bish.  Crim. 
Law  102;  2  Bish.  Crim.  Law  668."  State 
V.  Gut,  13  Minn.  341. 

Ill,  Property  Rights, 

1.  In  General. 

Property  of  alien  enemies  situated  in  the 
jurisdiction  at  the  outbreak  of  war  is  liable 
to  confiscation  by  the  sovereign.  Atty.-Gen. 
v.  Weeden,  Parker  (Eng.)  267;  Brown  v.  U. 
S.  8  Cranch  110,  3  U.  S.  (L.  ed.)  504;  The 
Adventure,  8  Cranch  221,  3  U.  S.  (L.  ed.) 
542;  Miller  v.  U.  S.  11  Wall.  268,  20  U.  S. 
(L.  ed.)  135;  Bayard  v.  Singleton,  1  N.  C.  5. 
"Respecting  the  power  of  government  no  doubt 
is  entertained.  That  war  gives  to  the  sov- 
ereign full  right  to  take  the  persons  and  con- 
fiscate the  property  of  the  enemy  wherever 
found  is  conceded.  The  mitigations  of  this 
rigid  rule,  which  the  humane  and  wise  policy 
of  modern  times  has  introduced  into  practice, 
will  more  or  less  afifect  the  exercise  of  this 
right,  but  cannot  impair  the  right  itself. 
That  remains  undiminished,  and  when  the 
sovereign  authority  shall  choose  to  bring  into 
separation,  the  judicial  department  must  give 
effect  to. its  will.  But  until  that  will  shall 
be  expressed,  no  power  of  condemnation  can 
exist  itt  the  court."  Brown  v.  U.  S.  8  Cranch 
110,  3  U.  S.   (L.  ed.)   504. 

It  has  been  generally  held  that  an  alien 
enemy  may  take  property  by  purchase  and 
hold  it  until  oflQce  found.  Jackson  v.  Clarke, 
3  Wheat.  2,  4  U.  S.  (L.  ed.)  319;  Fairfax  v. 
Hunter,  7  Cranch  603,  3  U.  S.  (L.  ed.)  453; 
Conrad  v.  Waples,  96  U.  S.  279,  24  U.  S.  (L. 
ed.)  721;  Marshall  v.  Conrad,  5  Call  (Va.) 
364;  {Stephen  v.  Swann,  9  Leigh   (Va.)   404. 


See  also  Hoskins  v.  Gentry,  2  Duv.  (Ky.> 
285;  Kershaw  v.  Kelsey,  100  Mass.  561,  97 
Am.  Dec.  124,  1  Am.  Rep.  142.  Compare 
Heirn  v.  Bridault,  37  Miss.  209;  Bradwell  v. 
Weeks,  13  Johns.  (N.  Y.)  1,  reversing  1 
Johns.  Ch.  206    (distribution  of  personalty). 

An  alien  enemy  holds  his  property  legally 
against  all  the  world  but  the  sovereign.  The 
Adventure,  8  Cranch  221,  3  U.  S.  (L.  ed.) 
642;  Crutcher  v.  Hord,  4  Bush  (Ky.)  368.. 
A  devise  by  an  alien  enemy  is  good  as  between, 
private  persons.  Smith  v.  Gaines,  38  X.  J. 
Eq.  65,  reversed  on  other  grounds  39  N.  J.  £q. 
545. 

A  declaration  of  war  does  not,  in  itself,  en- 
act a  confiscation  of  the  property  of  alien 
enemies  within  the  territory  of  the  belliger- 
ent power.  Brown  v.  U.  S.  8  Cranch  110,  3 
U.  S.  (L.  ed.)  504.  And  the  modern  policy 
is  against  confiscation.  Hanger  v.  Abbott, 
6  Wall.  532,  18  U.  S.  (L.  ed.)  939;  Caldwell 
V.  Harding,  1  Lowell  326,  4  Fed.  Cas.  No. 
2,302;  Jackson  Ins.  Co.  v.  Stewart,  1  Hughes 
310,  1  Am.  L.  Reg.  (N.  S.)  732,  13  Fed.  Caa. 
No.  7,152. 

On  the  death  in  one  country  of  persons  be- 
longing to  an  enemy  country,  it  has  been  said 
to  be  advisable  generally  tliat  the  public  trus- 
tee should  take  a  grant  of  administration; 
but  under  special  circumstances  a  limited 
grant  of  letters  of  administration  has  been 
made  to  a  private  subject  of  the  country  in 
which  the  death  occurred.  Grundt's  Estate 
[1915]  P.    (Eng.)    126. 

The  New  Jersey  statute  affecting  the  prop- 
erty rights  of  alien  enemies  was  discussed  in 
Yeo  v.  Mercereau,  18  N.  J.  L.  387,  as  follows: 
"The  first  section  of  the  Act  of  1817,  declares 
it  shall  be  lawful  for  any  alien,  not  the  sub- 
ject of  any  power  at  war,  at  the  time  of  the 
purchase,  with  the  United  States,  to  purchase 
lands,  etc.,  and  to  have  and  hold  the  same  to 
him,  his  heirs  and  assigns  forever,  as  fully 
to  all  intents  and  purposes,  as  any  naturah 
born  citizen  of  the  United  States  may  or  can 
do.  This  section,  per  se,  has  clearly  no  effect 
upon  the  case,  since  the  purchase  was  made 
before  the  act  was  passed.  But  the  second 
section  drops  the  distinction  between  an  alien 
enemy  and  an  alien  friend,  and  declares  that 
all  purchases  made  by  'aliens'  before  the 
passing  of  that  act,  shall  be  deemed  and  held 
as  good  and  effectual,  to  all  intents  and  pur- 
poses as  if  the  same  had  been  made  after  the 
passing  thereof.  Now,  though  a  rigid  ad- 
herence to  the  rule  of  the  common  law  in- 
relation  to  aliens  and  perhaps  too,  a  strict 
and  critical  construction  of  this  act,  might 
justify  us  in  saying,  that  the  aliens  referred 
to  in  the  second  section  must  be  restrained 
to  mean  alien  friends,  since  alien  enemies- 
could  not  purchase  after  the  statute,  so  as  to- 
hold  to  tliem,  their  heirs  and  assigns;  yet 
it   is   more   reasonable   and   consistent  witK 
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tbe  spirit  of  the  times  and  the  general  policy 
of  our  state,  to  suppose,  that^by  that  statute, 
which  was  passed  in  a  time  of  peace,  the  leg- 
islature intended  to  quiet  and  confirm  all 
purchases  that  had  theretofore  been  made  by 
aliens  of  any  description.  .  .  .  Prior  to 
the  statute  of  1817,  alien  friends  and  alien 
enemies,  so  far  as  respected  their  right  to 
purchase,  hold,  sell  and  devise,  until  office 
found,  stood  precisely  upon  the  same  footing. 
The  ease  of  Fairfax  v.  Hunter,  7  Cranch  619, 
G20,  621  [3  U.  S.  (L.  ed.)  463],  shows  that, 
at  the  common  law,  there  was  no  difference 
between  alien  friends  and  enemies,  in  respect 
to  their  right  to  purchase  and  hold  real  estate 
until  office  found.  Why,  then,  should  the  leg- 
islature say  to  alien  friends,  who  had  pur- 
chased prior  to  1817,  you  may  hold  and 
transmit  your  lands  by  descent  to  your  chil- 
dren, although  you  may  now  be  alien  enemies; 
but  to  such  as  purchased  while  they  were 
alien  enemies,  your  children  shall  not  inherit 
your  lands,  although  you  are  now  alien 
friends.  And  yet  such  will  be  the  language 
ill  the  operation  of  the  Act  of  1817,  if  we 
limit  the  construction  of  the  second  section 
to  the  relief  only  of  such  previous  purchasers, 
as  were  alien  friends  at  the  time  of  their 
purcha£e." 

The  property  of  alien  enemies  is  in  many 
cases  protected  by  treaty.  See  citations  of 
treaties  in  subdivision  II.  1.  Power  of  Sov- 
ereign to  Restrain  or  Remove,  supra. 


applicant  here  is  not  interested  in  any  enemy 
property;  he  claims  that  the  whole  property 
is  his  own  and  that  no  part  of  it  is  the 
enemy's;  and,  even  if  it  is  the  fact  that  the 
enemy  has  a  lien  or  charge  on  the  policy 
moneys  which  might  be  the  subject  of  a 
vesting  order,  still  the  applicant  is  not  in- 
terested in  that  lien  or  charge;  his  interest 
is  an  interest  against  and  in  derogation  of  it. 
Of  course  the  applicant  is  not  a  creditor  of 
the  enemy.  If  he  is  anytliing,  he  or  the  estate 
which  he  represents  is  in  the  nature  of  a 
debtor  in  the  transaction  with  the  enemy.  In 
any  view  of  the  case,  therefore,  he  has  in  my 
opinion  no  locus  standi  to  apply  to  the  court. 
In  truth  the  object  of  the  applicant  is  to 
utilize  the  act  for  a  purpose  for  which  it  was 
not  intended.  It  is  to  get  these  policy  moneys 
which  he  claims  to  be  his  and  which  are 
wrongfully  detained  from  him  by  the  enemy 
vested  in  the  custodian,  not  that  they  may  be 
administered  and  held  as  enemy  property,  but 
that  in  due  course  they  may  be  handed  over 
to  himself  as  his  own.  In  other  words,  the 
custodian  is  to  be  utilized  as  a  convenient 
medium  for  the  recovery  for  the  applicant  of 
property  of  the  bankrupts  which  so  long  as 
the  war  lasts  he  cannot  recover  for  himself. 
This  is  not  the  purpose  or  the  object  of  the 
act,  and  in  my  opinion  the  order  made  in 
chambers  was  perfectly  right,  and  this  motion 
must  be  refused,  the  costs  of  the  custodian 
to  be  paid  by  the  applicant." 


2.  Custodian  of  Enbmt  PBOPEaTT. 

In  England  a  statute  (Trading  with  the 
Enemy  Amendment  Act,  1914)  provides 
for  a  custodian  of  enemy  property,  in  order 
to  prevent  the  payment  of  money  to  persons 
resident  or  carrying  on  business  in  a  hostile 
country.  In  re  Pharaon  et  Fils  [1916]  1  Ch. 
1,  85  L  J.  Ch.  68  [1915]  Ham.  Bankr.  Rep. 
232,  113  L.  T.  N.  S.  1138  [1915]  W.  N.  340, 
32  Times  L.  Rep.  47;  In  re  Fried  Krupp 
Aktien-Gesellfichaft,  114  L.  T.  N.  S.  1026 
[1916]  W.  N.  234,  32  Times  L.  Rep.  653. 
It  is  not  vrithin  the  intention  of  the  Ftatute 
that  the  custodian  should  be  made  the  as- 
signee of  a  disputed  debt  alleged  to  be  due 
to  an  alien  enemy  from. a  citizen.  In  re  Bank 
ftir  Handel  und  Industrie  [1915]  1  Ch.  848, 
84  L.  J.  Ch.  435,  31  Times  L.  Rep.  3li.  In 
the  case  of  In  re  Ruben  [1915]  2  Ch.  313,  84 
L.  J.  Ch.  789,  113  L.  T.  N.  S.  647  [1915]  W. 
X.  294,  31  Times  L.  Rep.  563,  69  Sol.  J.  704, 
wherein  it  appeared  that  a  trustee  in  bank- 
ruptcy sought  to  have  insurance  policies 
which  were  claimed  by  an  alien  enemy  out 
of  the  jurisdiction  as  mortgagee  of  the  bank- 
rupt vested  in  the  custodian,  the  court  said: 
"All  that  can  be  vested  in  the  custodian  is 
enemy  property,  and  it  is  enemy  property  in 
which  an  applicant  must  be  interested.    The 


IV.  Contract  Righta, 

1.  Capacity  to  Contkact. 

All  intercourse  with  alien  enemies,  which 
is  inconsistent  with  a  state  of  war  between 
the  two  countries,  is  prohibited.  Robson  v. 
Premier  Oil,  etc.  Co.  reported  in  full,  post, 
this  volume,  at  page  227;  The  Panariellos, 
112  L.  T.  N.  8.  (Eng.)  777;  The  Cosmo- 
polite, 4  C.  Rob.  (Eng.)  8;  Potts  v.  Bell,  8 
T.  R.  548,  6  Rev.  Rep.  452;  Tarleton  ▼. 
Southern  Bank,  49  Ala.  229;  Griswold  t. 
Waddington,  16  Johns.  (N.  Y.)  438;  Seaman 
V.  Waddington,  16  Johns.  (N.  Y.)  610;  Black- 
well  V.  Willard,  66  N.  C.  566,  6  Am.  Rep. 
749;  Rhodes  v.  Summerhill,  4  Heisk.  (Tenn.) 
204.  See  also  Shaw  v.  Carlile,  9  Heisk. 
(Tenn.)  594.  "It  has  been  found  necessary, 
as  soon  aa  war  is  commenced,  that  business 
intercourse  should  cease  between  the  citizens 
of  the  respective  parties  engaged  in  it,  and 
this  necessity  is  so  great  that  all  writers  on 
public  law  Agree  that  it  is  unlawful,  with- 
out any  express  declaration  of  the  sovereign 
on  the  subject."  U.  S.  v.  Grossmayer,  9 
Wall.  72,  19  U.  S.    (L.  ed.)    627. 

Contracts  made  during  war  which  involve 
commercial  intercourse  between  the  opposing 
nations  and  are  without  the  license  of  the 
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sovereign  are  void.     Willison  v.  Patteaon,  1 
Moo.  C.  PI.  133,  7  Taunt.  439,  2  E.  C.  L.  439, 
18   Rev.   Rep.  525;    Evans  v.   Richardson,   3 
Meriv.    469,    36   Eng.    Rep.    (Reprint.)    181; 
Janson  v.  Driefuntein  Consol.  Mines   [1902] 
A.  C.   (Eng.)   484;  Brown  v.  U.  S.  8  Cranch 
110,  3  U.  S.  (L.  ed.)   504;  White  v.  Burnley, 
20  How.  235,  15  U.  S.   (L.  ed.)   886;  Schole- 
field  V.  Eickelberger,  7  Pet.  586,  8  U.  S.   (L. 
ed.)  793;  U.  S.  v.  Grossmayer,  9  Wall.  72,19 
U.  S.  ( L.  ed. )  627  ( no  power  to  appoint  agent 
after  hostilities  commence)  ;  Coppell  v.  Hall, 
7  Wall.  542,  19  U.  S.  (L.  ed.)  244;  Hanger  v. 
Abbott,  6  Wall.  632,  18  U.  S.    (L.  ed.)   939; 
Williams  v.  Mobile  Sav.  Bank,  2  Woods  501,  29 
Fed.  Gas.  No.  17,729  (bill  of  exchange  void) ; 
Filor's  Case,  3  Ct.  CI.  25;    Dillon's  Case,  5 
Ct.  CI.  586    (agency  established  during  war 
illegal ) ;  Lyon  v.  Kent,  45  Ala.  656 ;  Rice  v. 
Shook,  27  Ark.  137,  11  Am.  Rep.  783;  Perkins 
V.  Rogers,  35  Ind.  124,  9  Am.  Rep.  639;  Hill 
V.  Baker,  32  la.  302,  7  Am.  Rep.  193;  Hyatt 
V.  James,  2  Bush    (Ky.)    463,  92  Am.   Dec. 
605;   Mims  v.  Armstrong,  42  Miss.  429,  97 
Am.  Dec.  472;   Griswold  v.   Waddington,  16 
Johns.  (N.  Y.)  438;  Nelson  v.  Tripp,  3  Tenn. 
Cas.  733.    Thus  in  Scholefield  v.  Eickelberger, 
7  Pet.  586,  8  U.  S.    (L.  ed.)    793,  the  court 
said:      "The  doctrine  is  not  at  this  day  to 
be  questioned,  that  during  a  state  of  hostili- 
ty, the  citizens  of  the  hostile  states  are  in- 
capable of  contracting  with  each  other.     For 
near  twenty  years  this  has  been  acknowledged 
as  the  settled  doctrine  of  this  court,  and  in 
a  case  which  proves  it  to  be  a  rule  of  very 
*  general  and  rigid  application    (The  Rapid). 
Even  the  exception  commonly  quoted  of  ran- 
som bonds  has  been  shown,  I  think,  in  the 
case  of  Potts  v.  Bell  [8  T.  R.   (Eng.)   548,  5 
Rev.   Rep.   452],   to   be   no   exception;    since 
it  grows  out  of  a  state  of  war;  is,  ex  vi  ter- 
mini,  a  contract   between   belligerents;    and 
from  its  nature  carries  with  it  the  evidence 
of  the  fidelity  of  the  parties  to  their  respec- 
tive governments.     To  say  that  the  rule  is 
without   exception,    would   be   assuming  too 
great   a   latitude.     The   question   has   never 
yet  been  examined,  whether  a  contract  for 
necessaries,  or  even  for  money  to  enable  the 
individual   to   get   home,   would   not   be   en- 
forced;   and   analogies   familiar   to   the   law 
as  well  as  the  influence  of  the  general  rule 
in  international  law,  that  the  severities  of 
war  are  to  be  diminished  by  all  safe  and  prac- 
tical means,  might  be  appealed  to  in  support 
of   such    an   exception.     But   at  present,    it 
may  be  safely  affirmed  that  there  is  no  recog- 
nised exception  but  permission  of  a  state  to 
its  own  citizen,  which  is  also  implied  in  any 
treaty  stipulation  to  that  effect  entered  into 
by  the  belligerents."     In  Filor's  Case,  3  Ct. 
CI.  25,  affirmed  9  Wall.  45,  19  U.  S.  (L.  ed.) 
549,  which  concerned  the  validity  of  a  deed 
executed  during  the  Civil  War,  the  court  re- 


viewed the  rights  of  an  alien  enemy  and  said: 
'*In  all  these  instances  the  enemy  is  merely 
passive,  for  the  bequest,  the  distributive  share, 
the  dividends,  and  the  devise  which  dispenses 
with  seizin  require  no  action  on  his  part,  and 
involve  and  imply  no  pacific  dealings  between 
enemies;  but  in  the  case  of  a  deed  it  is  not  so 
— ^that  is  a  bargain  on  terms  to  be  fixed  and 
agreed  to,  as  w^as  the  case  here;  a  considera- 
tion and  price  is  to  be  fixed,  and  a  mutual 
understanding  or  assent,  which  is  action  on 
both  sides,  is  to  be  reached,  and  in  this  the 
grantor  and  grantee  are  equally  actors.  It  is, 
therefore,  a  traffic,  and  it  offends  against  one 
of  the  strongest  reasons  of  the  rule  which 
prohibits  trading  between  enemies,  because 
it  strengthens  the  enemy.  If  such  deeds  as 
that  of  Asa  Tift  were  valid  in  law,  then  in 
the  late  rebellion  every  rebel  preparing  for 
that  or  engaged  in  it  could  have  sold  his 
lands  in  the  loyal  states,  and  thus  have  with- 
drawn them  from  the  reach  of  our  laws,  and 
secured  the  proceeds  for  the  aid  of  the  Con- 
federacy. .  .  .  No  case  has  been  adduced 
in  which  a  deed  from  an  enemy  in  a  hostile 
coimtry  made  flagrante  hello,  has  been  sus- 
tained, and  in  the  theory  of  the  common  law 
it  is  a  legal  impossibility,  for  the  king's 
enemy  cannot  enter  the  king's  territory  to 
give  the  seizin  a  freehold  estate  required  for 
its  transfer,  and  in  that  theory  all  lands 
are  held  of  the  king  upon  some  service  to 
him,  and  to  say  of  such  lands  that  the}'  may 
be  held  and  granted  by  the  king's  enemy  in- 
volves a  contradiction  in  terms,  for  it  is  to 
say  that  the  king's  enemy  is  his  feudatory. 
But  apart  from  the  common  law,  we  think, 
on  general  principles,  that  the  enemy  of  the 
sovereign  cannot  of  right  hold,  grant,  and 
exercise  dominion  over  lands  within  the  sov- 
ereign's domain,  subject  to  and  transferable 
only  by  his  laws.  And  without  reference  to 
such  consideration,  we  think  and  hold  that 
the  deed  of  Asa  F.  Tift  to  the  petitioners  was 
a  contract  between  enemies  prohibited  by  the 
laws  of  war,  and  that  it  was  therefore  utterly 
void  and  of  no  legal  effect.*' 

Likewise,  it  has  been  held  that  a  contract 
betw^een  a  citizen  of  a  belligerent  power  and 
a  citizen  of  a  neutral  power  residing  within 
the  dominion  of  the  other  belligerent  is  void. 
Habricbt  v.  Alexander,  1  Woods  413,  11  Fed. 
Cas.  No.  5,886. 

Permission  by  the  military  authorities  to 
pass  through  the  lines  cannot  license  trading 
with  the  enemy.  The  Ouachita  Cotton,  6 
WalL  621,  18  U.  S.  (L.  ed.)  935;  McKee  v. 
U.  S.  8  Wall.  163,  19  U.  S.  (L.  ed.)  329, 
A  President's  pass  has  been  held  not  to  be 
sufficient  as  a  permit  to  trade  between  Fed- 
erals and  Confederates  during  the  Civil  War. 
Lyon  V.  Kent,  45  Ala.  656. 

The  act  of  withdrawing  goods  from  the 
enemy's  country  at  the  breaking  out  of  war* 
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does  not  come  within  the  reason  of  the  rule 
ftgainst  tra4ing  with  the  enemy.  Amory  ▼. 
McGregor,  15  Johns.  (N.  Y.)  24,  8  Am.  Dec 
205. 

It  has  been  held  that  an  alien  enemy  in 
the  hostile  country  may  make  a  valid  con- 
tract of  lease.  Kershaw  v.  Kelsey,  100  Mass. 
561,  97  Am.  Dec.  124,  1  Am.  Rep.  142.  The 
reasoning  of  the  court  in  that  case  was  dis- 
approved in  Robson  v.  Premier  Oil,  etc.  Co.  re- 
ported in  full,  post,  this  volume,  at  page  227. 

A  contract  witli  an  alien  enemy  with  refer- 
ence to  a  cartel  vessel  is  valid  and  will  be 
enforced.  Crawford  v.  The  William  Penn, 
Pet.  (C.  C.)  106,  6  Fed.  Cas.  No.  3,372,  where- 
in the  court  said :  "The  only  remaining  ques- 
tion is,  can  a  contract,  made  with  an  alien 
enemy,  by  the  owner  or  master  of  a  cartel 
vessel,  in  relation  to  the  navigation  of  that 
vessel,  upon  the  service  in  which  she  ie  en- 
gaged, be  enforced  in  a  court  proceeding  ac- 
cording to  the  rules  of  the  civil  law,  and  hav- 
ing jurisdiction  of  the  subject-matter?  What 
is  the  character  of  a  cartel  vessel,  and  of  the 
persons  concerned  in  her  navigation?  The 
flag  of  truce  which  she  carries,  throws  over 
her  and  them  the  mantle  of  peace.  She  is, 
pro  hac  vice,  a  neutral  licensed  vessel;  and 
all  persons  concerned  in  her  navigation,  upon 
the  particular  service  in  which  both  belliger- 
ents have  employed  her,  are  neutral,  in  re- 
spect to  both,  and  under  the  protection  of 
both.  She  cannot  carry  on  commerce  under 
the  protection  of  her  flag,  because  this  wa« 
not  the  business  for  which  she  was  employed, 
and  for  which  the  immunitiee  of  that  flag 
were  granted  to  her.  She  is  engaged  in  a 
special  service,  to  carry  prisoners  from  one 
place  to  another;  and,  whilst  so  engaged, 
she  is  under  the  protection  of  both  belliger- 
ents, in  relation  to  every  act  necessarily  con- 
nected with  that  service.  It  follows,  that  all 
eontracts  made  for  equipping  and  fitting  her 
for  this  service  are  to  be  considered  as  con- 
tracts made  between  friends,  and  consequent- 
ly ought  to  be  enforced  in  the  tribunals  of 
either  belli<?erent8  having  jurisdiction  of  the 
subject.  The  agreement  of  the  two  nations, 
by  their  agents,  to  make  her  a  cartel,  amounts 
to  a  license  by  both,  to  perform  the  service  in 
which  she  is  employed,  and  sanctifies  all  the 
means  necessary  to  that  end."  See  also  Cool- 
id^e  V.  Inglee,  13  Mass.  26. 

Before  the  Statute  of  22  George  III  a  ran- 
Boni  bill  to  an  alien  enemy  for  a  ship  captured 
In  war  was  held  to  be  valid.  Ricord  v.  Betten- 
ham,  3  Burr.   (Eng.)  1734. 

In  Wilson  v.  Izard,  1  Paine  68,  30  Fed. 
Cas.  No.  17,810,  it  was  said:  "That  the 
President  is  not  enjoined  by  any  law,  either 
from  enlisting  alien  enemies  in  the  armies 
which  have  been  ordered  to  be  raised  during 
the  present  war,  or  from  accepting  of  the 
Toluntary  services  of  persons  of  that  descrip- 


tion. Whether  British  subjects  may  not  thus 
commit  themselves  with  their  natural  sover- 
eign, or  whether  it  be  good  policy  to  employ 
them,  are  questions  of  legislative,  not  of 
judicial,  consideration." 

2.  Rights  and  Liabilities  with  Rjsspect  to 
PfiiMxisTiNo  Contract, 

a.  Agenoy, 

The  authority  of  an  agent  is  revoked  by 
his  becoming  an  alien  enemy  if  the  thing 
which  he  is  authorized  to  do  is  inconsistent 
with  the  state  of  war.  Fretz  v.  Stover,  22 
Wall.  198,  22  U.  S.  (L.  ed.)  769  (authority 
to  collect  and  remit  money).  A  principal 
cannot  lawfully  transact  business  by  cor- 
respondence with  his  agent  across  the  military 
lines.  Queyrouze  v.  U.  S.  7  Ct.  CI.  402. 
See  also  Maxwell  v.  Grunhut,  59  Sol.  J. 
(Eng.)   105,  31  Times  L.  Rep.  79. 

But  contracts  of  agency  which  are  not  in- 
consistent with  a  state  of  war  are  not  ter- 
minated when  the  principal  and  the  agent 
become  alien  enemies,  to  each  other.  Williams 
V.  Paine,  169  U.  S.  55,  18  S.  Ct.  279,  42  U. 
6.  (L.  ed.)  658  (power  of  attorney  to  sell 
lands  not  revoked  where  afterward  ratified 
by  parties ) ; .  Cocks  v.  Izard,  5  Fed.  Cas.  No. 
2,934  (power  of  attorney  continued  in  force) ; 
Queyrouze  v.  U.  S.  7  Ct.  CI.  402  (agency  to 
buy  cotton  not  avoided)  ;  Fisher  v.  Krutz, 
9  Kan.  501;  Monsseaux  v.  Urquhart,  19  La. 
Ann.  482  (agency  for  management  of  real 
estate  not  dissolved  or  suspended ) ;  Hubbard 
v.  Matthews,  54  N.  Y.  43,  13  Am.  Rep.  602. 
See  also  De  Jarnette  v.  De  Giverville,  56  Mo. 
440. 

The  agent  of  an  alien  enemy  may  continue 
to  receive  money  if  the  agency  is  continued 
by  the  mutual  consent  of  the  parties,  al- 
though the  agent  cannot  remit  the  money  to 
his  principal  during  the  war.  New  York  L. 
Ins.  Co.  V.  Clopton,  7  Bush  (Ky.)  179,  3  Am. 
Rep.  290;  Buford  v.  Speed,  11  Bush  (Ky.) 
338;  Statham  v.  New  York  L.  Ins.  Co.  45 
Miss.  581,  7  Am.  Rep.  737;  Sands  v.  New 
York  L.  Ins.  Co.  50  N.  Y.  626,  10  Am.  Rep. 
535;  Hale  v.  Wall,  22  Grat.  (Va.)  424;. Small 
▼.  Lumpkin,  28  Grat.  (Va.)  832.  See  also 
Darling  v.  Lewis,  11  Heisk.  (Tenn.)  125. 
Compare  Blackwell  v.  Willard,  65  N.  C.  555,  6 
Am.  Rep.  749.  "That  war  suspends  all  com- 
mercial intercourse  between  the  citizens  of 
two  belligerent  countries  or  states,  except  so 
far  as  may  be  allowed  by  the  sovereign  au- 
thority, has  been  so  often  asserted  and  ex- 
plained in  this  court  within  the  last  fifteen 
years,  that  any  further  discussion  of  that 
proposition  would  be  out  of  place.  As  a 
consequence  of  this  fundamental  proposition, 
it  must  follow  that  no  active  business  can 
be  maintained;  either  personally  or  by  cor- 
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respondence,  or  through  an  agent,  by  the 
citizens  of  one  belligerent  with  the  citizens 
of  the  other.  The  only  exception  to  the  rule 
recognized  in  the  books,  if  we  lay  out  of 
view  contracts  for  ransom  and  other  matters 
of  absolute  necessity,  is  that  of  allowing  the 
payment  of  debts  to  an  agent  of  an  alien 
enemy,  where  such  agent  resides  in  the  same 
state  with  the  debtor.  But  this  indulgence 
is  subject  to  restrictions.  In  the  first  place, 
it  must  not  be  done  with  the  view  of  trans- 
mitting the  funds  to  the  principal  during 
the  continuance  of  the  war;  though,  if  so 
transmitted  without  the  debtors  connivance, 
he  will  not  be  responsible  for  it.  .  .  .  In 
the  next  place,  in  order  to  the  subsistence 
of  the  agency  during  the  war,  it  must  have 
the  assent  of  the  parties  thereto — ^the  prin- 
cipal and  the  agent.  As  war  suspends  all 
intercourse  between  them,  preventing  any  in- 
structions, supervision,  or  knowledge  of  what 
takes  place,  on  the  one  part,  and  any  report 
or  application  for  advice  on  the  other,  this 
relation  necessarily  ceases  on  the  breaking 
out  of  hostilities,  even  for  the  limited  purpose 
before  mentioned,  unless  continued  by  the 
mutual  assent  of  the  parties.  It  is  not  com- 
pulsory; nor  can  it  be  made  so,  on  either 
side,  to  subserve  the  ends  of  third  parties. 
If  the  agent  continues  to  act  as  such,  and 
his  so  acting  is  subsequently  ratified  by  the 
principal,  or  if  the  principal's  assent  is 
evinced  by  any  other  circumstances,  then  third 
parties  may  safely  pay  money,  for  the  use 
of  the  principal,  into  the  agent's  hands;  but 
not  otherwise.  It  is  not  enough  that  there 
was  an  agency  prior  to  the  war.  It  would  be 
contrary  to  reason  that  a  man,  without  his 
consent,  should  continue  to  be  bound  by  the 
acts  of  one  whose  relations  to  him  have  un- 
dergone such  a  fundamental  alteration  as 
that  produced  by  a  war  between  the  two 
countries  to  which  they  respectively  belong; 
with  whom  he  can  have  no  correspondence, 
to  whom  he  can  communicate  no  instructions, 
and  over  whom  he  can  exercise  no  control.  It 
would  be  equally  unreasonable  that  the  agent 
should  be  compelled  to  continue  in  the  service 
of  one  whom  the  law  of  nations  declares  to 
be  his  public  enemy.  If  the  agent  has  prop- 
erty of  the  principal  in  his  possession  or 
control,  good  faith  and  fidelity  to  his  trust 
will  require  him  to  keep  it  safely  during 
the  war,  and  to  restore  it  faithfully  at  its 
close.  This  is  all.  .  .  .  What  particular 
circumstances  will  be  sufficient  to  show  the 
consent  of  one  person  that  another  shall 
act  as  his  agent  to  rerpive  payment  of  debts 
in  an  enemy's  country  during  war,  may 
sometimes  be  diflfioult  to  determine.  Emeri- 
gon  says,  that  if  a  foreifirner  is  forced  to 
depart  from  one  country  in  consequence  of 
a  declaration  of  war  with  his  own,  he  may 
leave  a  power   of   attorney  to   a   friend  to 


collect  his  debts,  and  even  to  sue  for  them. 
Traite  des  Assurances,  vol.  i.  567.  But 
though  a  power  of  attorney  to  collect  debts, 
given  under  such  circumstances,  might  be 
valid,  it  is  generally  conceded  that  a  power 
of  attorney  cannot  be  given,  during  the 
existence  of  war,  by  a  citizen  of  one  of  the 
belligerent  countries  resident  therein,  to  a 
citizen  or  resident  of  the  other;  for  that 
would  be  holding  intercourse  witli  the  enemy, 
which  is  forbidden.  Perhaps  it  may  bo 
assumed  that  an  agent  ante  helium,  who 
continues  to  act  as  such  during  the  war,  In 
the  receipt  of  money  or  property  on  behalf 
of  his  principal,  where  it  is  the  manifest 
interest  of  the  latter  that  he  should  do  so, 
as  in  the  collection  of  rents  and  other  debts, 
the  assent  of  the  principal  will  be  presumed, 
unless  the  contrary  be  shown;  but  that, 
where  it  is  against  his  interest,  or  would 
impose  upon  him  some  new  obligation  or 
burden,  his  assent  will  not  be  presumed,  but 
must  be  proved,  either  by  his  subsequent 
ratification,  or  in  some  other  manner.  In 
some  way,  however,  it  must  appear,  that  the 
alleged  agent  assumed  \/o  act  as  such,  and 
that  the  alleged  principal  consented  to  his 
so  acting.  ...  In  some  recent  cases 
in  certain  of  the  state  courts  of  last  resort, 
for  whose  decisions  we  always  entertain  the 
highest  respect,  a  different  view  has  been 
taken;  but  we  are  unable  to  concur  therein. 
In  our  judgment,  the  unqualified  assump- 
tion on  which  those  decisions  are  based — - 
namely,  'once  an  agent  always  an  agent;* 
or,  in  other  words,  that  an  agency  continues 
to  exist  notwithstanding  the  occurrence  of 
war  between  the  countries  in  which  the  prin- 
cipal and  the  agent  respectively  reside — is 
not  correct  and  that  the  continuance  of  the 
agency  is  subject  to  the  qualifications  which 
we  have  stated  above.*'  New  York  L.  Ins. 
Co.  V.  Davis,  95  U.  S.  425,  24  U.  S.  ( L.  ed. ) 
453. 

''The  agent  of  an  alien  enemy  is  not  au- 
thorized by  the  state  of  war  to  abandon,  or 
destroy,  or  squander  the  property  of  his 
principal.  It  is  the  duty  to  preserve  it  and 
protect  it.  He  may  receive  money  due  his 
principal,  and  give  acquittances  therefor,  and 
he  may  carry  out  and  fulfill  any  lawful  con- 
tract of  his  principal. '^  Cocks  v.  Izard,  5  Fed. 
Cas.  No.  2,934. 

"No  crime  is  committed  by  making  a  pay- 
ment to  a  third  person  which  merely  improves 
the  position  of  an  enemy  by  giving  him  fur- 
ther security  that  he  will  ultimately  recover 
the  money,  and  without  an  intention  that  the 
enemy,  while  such,  shall  benefit  by  it  as  a 
payment."  Schmitz  v.  Van  der  Veen,  112  L. 
T.'n.  S.  (Eng.)  991,  84  L,  J.  K.  B.  861,  31 
Times  L.  Rep.  214. 

In  Howell  v.  Gordon.  40  Ga.  302,  it  was 
held  that  a  power  of  attorney  aa  to  certain 
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real  estate  was  revoked  by  war  and  the  broad 
proposition  was  laid  down  that  when  prin- 
cipal and  agent  become  alien  enemies  tlie  con- 
tract of  agencj  is  at  an  end« 

b.  Debt, 

(1)  PrincipaL 

Debts  due  to  an  alien  enemy  are  not  con- 
fiscated for  the  benefit  of  the  debtor.  Thus 
in  Hanger  v.  Abbott,  6  Wall.  632,  18  U.  S. 
(L.  ed.)  939,  it  was  said:  "In  former 
times  the  right  to  confiscate  debts  was 
admitted  as  an  acknowledeged  doctrine  of 
the  law  of  nations,  and  in  strictness  it  may 
still  be  said  to  exist,  but  it  may  well  be 
considered  as  a  naked  and  impolitic  right, 
condemned  by  the  enlightened  conscience  and 
Judgment  of  modern  times.  Better  opinion  is 
that  executed  contracts,  such  as  the  debt  in 
this  case,  although  existing  prior  to  the  war, 
are  not  annulled  or  extinguished,  but  the 
remedy  is  only  suspended,  which  is  a  neces- 
sary conclusion,  on  account  of  the  inability 
of  an  alien  enemy  to  sue  or  to  sustain,  in  the 
language  of  the  civilians,  a  persona  standi  in 
judicio.  Trading,  which  supposes  the  making 
of  contracts,  and  which  also  involves  the 
necessity  of  intercourse  and  correspondence, 
is  necessarily  contradictory  to  a  state  of  war, 
but  there  is  no  exigency  in  war  which  re- 
quires that  belligerents  should  confiscate  or 
annul  the  debts  due  by  the  citizens  of  the 
other  contending  party.  We  suspend  the 
right  of  the  enemy,  says  Mr.  Chitty,  to  the 
debts  which  our  traders  owe  to  him,  but  we 
do  not  annul  the  right.  We  preclude  him 
during  war  from  suing  to  recover  his  due, 
for  we  are  not  to  send  treasure  abroad  for 
the  direct  supply  of  our  enemies  in  their  at- 
tempt to  destroy  us,  but  with  the  return  of 
peace  we  return  the  right  and  the  remedy. 
During  war,  says  Sir  William  Scott,  there 
is  a  total  inability  to  sustain  any  contract 
by  an  appeal  to  the  tribunals  of  the  one 
country  on  the  part  of  the  subjects  of  the 
other.  Views  of  Mr,  Wheaton  are,  and  thev 
are  undoubtedly  correct,  that  debts  previously 
contracted  between  the  respective  subjects, 
though  the  remedy  for  their  recovery  is  sus- 
pended during  war,  are  revived  on  the  res- 
toration of  peace,  unless  actually  confiscat- 
ed in  the  meantime  in  the  rigorous  exercise 
of  the  strict  rights  of  war,  contrary  to  the 
milder  rules  of  recent  times.  He  says,  in 
effect,  tliat  the  power  of  confiscating  such 
debts  theoretically  exists,  though  it  is  sel- 
dom or  never  practically  exerted;  that  the 
right  of  the  creditor  to  sue  for  the  recovery 
of  the  debt  is  not  extinguished,  that  it  is  only 
suspended  during  the  war,  and  revives  in  full 
force  on  the  restoration  of  peace." 

It  is  not  unlawful  voluntarily  to  pay  debts 
to  alien  enemies,  if  the  payment  is  made 


within  the  country  of  the  debtor.  Buchanan 
V.  Curry,  19  Johns.  (N.  Y.)  137,  10  Am.  Dec. 
200.  But  payment  of  debts  involving  inter- 
course with  the  enemy  is  prohibited.  Kan- 
awha Coal  Co.  V.  Kanawha,  etc.  Coal  Co.  7 
Blatchf.  391,  14  Fed.  Cas.  No.  7,60fi;  Walker 
V.  Beauchler,  27  Grat.   (Va.)   511. 

(2)   Interest. 

As  a  general  rule,  interest  is  suspended  on 
debts  between  alien  enemies  separated  by  the 
war.  Chappelle  v.  Olney,  1  Sawy.  401,  5 
Fed.  Cas.  No.  2,613;  Jackson  Ins.  Co.  v. 
Stewar,  1  Hughes  310,  6  Am.  L.  Reg.  (N.  S.) 
732,  13  Fed.  Cas.  No.  7,152;  Conn  v.  Penn, 
Pet.  (C.  C.)  496,  6  Fed.  Cas.  No.  3,104;  Bean 
V.  Chapman,  62  Ala.  58;  Mayer  v.  Reed,  37 
Ga.  482;  Selden  v.  Preston,  11  Bush  (Ky.) 
191;  Bordley  v.  Eden,  3  Har.  &  McH.  (Md.) 
167;  Hoare  v.  Allen,  2  Dall.  (Pa.)  102,  1  U. 
S.  (L.  ed.)  307;  Foxcraft  v.  Nagle,  2  Dall. 
(Pa.)  132,  1  U.  S.  (L.  ed.)  319;  Higginson 
V.  Air,  1  Desaus.  (S.  C.)  427;  Dickinson  v. 
League,  1  Desaus.  (S.  C.)  537;  Blake  v.  Quash, 

3  McCord  L.  (S.  C.)  340;  McGaughy  v.  Berg, 

4  Heisk.  (Tenn.)  695;  Brewer  v.  Hastie,  3 
Call  (Va.)  22;  Walker  v.  Beauchler,  27  Grat 
(Va.)  511;  Fred  v.  Dixon,  27  Grat.  (Va.) 
541;  Roberts  v.  Cocke,  28  Grat.  (Va.)  207; 
Tucker  v.  Watson  (Va.)  6  Am.  L.  Rep. 
(N.S.)  220.    See  also  Ward  v.  Smith,  7  Wall. 

447,  19  U.  S.  (L.  ed.)  207;  Bainbridge  v.  Wil- 
cocks,  Baldw.  536,  2  Fed.  Cas.  No.  755. 
'^Nothing  can  appear  to  be  more  just  and 
equitable  than,  that  when  a  debtor  is  positive- 
ly prohibited  from  paying  his  creditor,  or  is 
prevented  from  doing  so  by  the  overruling 
calamity  of  war,  he  ought  not  to  pay  interest. 
Because  in  such  case  he  is  compelled  against 
his  will  to  become  the  holder  or  bailee  of 
the  money,  at  his  own  risk ;  and  that  too  per- 
haps at  a  time  and  under  circumstances  when 
it  may  be  very  unsafe  to  use  it,  or  utterly 
impossible  to  derive  any  benefit  from  the  use 
of  it."  Chase  v.  Manhardt,  1  Bland  (Md. )  333. 
But  the  rule  is  limited  to  the  actual  neces- 
sities created  by  war  and  does  not  apply 
where  payment  could  be  made  without  inter- 
course with  the  enemy.  Ward  v.  Smith,  7 
Wall.  447,  19  U.  S.  (L.  ed.)  207;  Denniston 
V.  Imbrie,  3  Wash.  C.  C.  396,  7  Fed.  Cas. 
No.  3,802;  Bean  v.  Chapman,  62  Ala.  58; 
Yeaton  v.  Berney,  62  III.  61 ;  Paul  v.  Christie, 
44  Har.  &;  McH.  (Md.)  161;  Thomas  v.  Hun- 
ter, 29  Md.  406;  Neilson  v.  Rutledge,  1 
Desaus.  (S.  C.)  194;  Greenlaw  v.  Williams, 
2  I^a  (Tenn.)  533;  Gates  ▼.  Union  Bank,  12 
Heisk.  (Tenn.)  325.  See  also  Haggard  v. 
Conkwright,  7  Bush  (Ky.)  16,  3  Am.  Rep.: 
297.  In  Ward  v.  Smith,  supra,  the  court 
said:  "That  rule  can  only  apply  when  the 
money  is  to  be  paid  to  the  belligerent  direct- 
ly. When  an  agent  appointed  to  receive  the 
money   resides  within  the  same  jurisdiction 
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with  the  debtor,  the  latter  cannot  justify  his 
refusal  to  pay  the  demand,  and,  of  course,  the 
interest  whidi  it  bears.  It  does  not  follow 
that  the  agent,  if  he  receive  the  money,  will 
violate  the  law  by  remitting  it  to  his  alien 
principal.  'The  rule,'  says  Mr.  Justice  Wash- 
ington, in  Conn  v.  Penn  [Pet.  (C.  C.)  496,  6 
Fed.  Cas.  No.  3,104],  *can  never  apply  in 
cases  where  the  creditor,  although  a  subject 
of  the  enemy,  remains  in  the  country  of  the 
debtor,  or  has  a  known  agent  there  authorized 
to  receive  the  debt,  because  the  payment  to 
such  creditor  or  his  agent  could  in  no  respect 
be  construed  into  a  violation  of  the  duties 
imposed  by  a  state  of  war  upon  the  debtor. 
The  payment  in  such  cases  is  not  made  for  an 
enemy,  and  it  is  no  objection  that  the  agent 
may  possibly  remit  the  money  to  his  prin- 
cipal. If  he  should  do  so,  the  offense  is  im- 
putable to  him,  and  not  to  the  person  paying 
him  the  money.*  Nor  can  the  rule  apply  when 
one  of  several  joint  debtors  resides  within 
the  same  country  with  the  creditor,  or  with 
the  known  agent  of  the  creditor." 

It  has  been  held  that  the  debtor  must  show 
by  affirmative  proof  that  he  was  ready  and 
willing  to  pay  the  debt  at  maturity  but  was 
prevented  from  doing  so.  Pillow  v.  Brown, 
26  Ark.  240. 

The  Civil  War  was  held  not  to  suspend  in- 
terest on  a  note  held  by  a  citizen  of  Alabama 
and  payable  in  Chicago,  where  it  appeared 
that  two  of  the  makers  of  the  note  were  with- 
in the  Confederate  lines  and  the  other  two 
makers  were  within  the  Federal  lines  and 
none  of  them  made  payment  or  offer  of  pay- 
ment. Yeaton  v.  Berney,  62  111.  61,  wherein 
the  court  said:  "Two  of  the  makers  of  the 
notes  resided,  during  all  the  time  in  question, 
within  territory  entirely  under  the  control 
of  the  government  of  the  United  States,  to 
which  they  adhered.  The  place  where  the 
notes  were  specifically  payable  was  also  with- 
in such  territory.  It  would  have  been  no 
breach  of  duty  on  the  part  of  these  two  mak- 
ers, toward  their  government,  to  have  pre- 
pared themselves  and  offered,  at  the  place 
where  the  notes  were  payable,  to  pay  the 
money.  This  was  all  they  were  required  to 
do  to  discharge  themselves  from  all  liability 
to  pay  interest.  And  the  circumstances  pre- 
sent no  legal  obstacle  to  the  accomplishment 
of  that  result.  Then,  on  the  other  hand,  the 
other  two  makers  resided  within  the  so-called 
Confederate  states,  and  they  and  the  payee 
of  the  notes  were  all  the  time  within  the 
military  lines  of  that  de  facto  government. 
Berney  had  the  notes  there  in  his  possession. 
What  legal  obstacle  was  there  in  the  way  of 
payment  there?  Tlie  circumstances  of  this 
case  do  not  bring  it  within  the  rule,  or  the 
reason  of  the  rule,  by  which  interest  is  sus- 
pended during  a  state  of  war." 
I  Where  there  is  an  agreement  to  pay  inter- 
est for  a  time  during  which  war  intervenes, 


the  war  does  not  affect  the  contract  interest. 
Lash  V.  Lambert,  15  Minn.  416,  2  Am.  Rep. 

142. 

.» 

c.  Jnsuranoe. 

The  writing  of  insurance  on  the  property  of 
alien  enemies  which  may  be  used  to  ad- 
vantage by  the  enemy  is  illegal.  Gamba  v. 
Le  Mesurier,  4  East  407,  7  Rev.  Rep.  690, 
102  Eng.  Rep.  (Reprint)  887;  Brandon  v. 
Curling,  4  East  410,  1  Smith  K.  B.  86,  7 
Rev.  Rep.  592,  102  Eng.  Rep.  (Reprint)  888. 
In  the  case  last  cited  it  was  said:  "During 
the  existence  of  such  hostilities  the  subjects 
of  the  one  country  cannot  allowably  lend  their 
assistajice  to  protect  by  insurance  the  proper- 
ty and  conunerce  of  the  subjects  of  the  other." 
In  Gamba  v.  La  Mesurier,  supra,  the  court 
said:  "It  differs  only  in  degree  whether  an 
enemy  be  indemnified  during  a  war  for  the 
losses  he  sustains  in  consequence  of  it,  or 
whether  he  receive  a  compensation  for  those 
same  losses  after  the  determination  of  the 
war;  in  both  cases  the  loss  will  at  one  time 
or  another  fall  on  the  country  of  which  the 
insurer  is  a  subject,  and  the  enemy  will  dur- 
ing the  war  receive  either  means  or  encourage- 
ment from  his  losses  being  in  the  one  case 
compensated  as  they  shall  happen,  and  in 
the  other,  from  his  prospect  of  indemnity  at 
last."  But  see  Kensington  v.  Inglis,  8  East 
(Eng.)    273    (King^s  license). 

The  question  of  the  effect  of  war  on  policies 
of  life  insurance  has  occasioned  a  diversity 
of  opinion.  The  rule  formulated  by  a  ma- 
jority of  the  court  in  New  York  L.  Ins.  Co. 
V.  Statham,  93  U.  S.  24,  23  U.  S.  (L.  ed.) 
789,  is  that  where  the  policy  stipulates  that 
it  shall  be  void  on  the  nonpayment  of  premi- 
ums, the  contract  is  not  merely  suspended  by 
such  nonpayment  during  war,  but  is  ren- 
dered void,  the  insured  being  entitled  after 
the  war  to  the  equitable  value  of  the  policy. 
The  court  said:  "It  must  be  conceded  that 
promptness  of  payment  is  essential  in  the 
business  of  life  insurance.  All  the  calcula- 
tions of  the  insurance  company  are  based  on 
the  hypothesis  of  prompt  payments.  They 
not  only  calculate  on  the  receipt  of  the  premi- 
ums when  due,  but  on  compounding  interest 
upon   them.     .     .  But  the  court  below 

bases  its  decision  on  the  assumption  that, 
when  performance  of  the  condition  becomes 
illegal  in  consequence  of  the  prevalence  of 
public  war,  it  is  excused,  and  forfeiture  does 
not  ensue.  It  supposes  the  contract  to  have . 
been  suspended  during  the  war,  and  to  have 
revived  with  all  its  force  when  the  war  ended. 
Such  a  suspension  and  revival  do  take  place 
in  the  case  of  ordinary  debts.  But  have  they 
ever  been  known  to  take  place  in  the  case  of 
executory  contracts  in  which  time  is  ma- 
terial? .  .  .  The  truth  is,  that  the  doctrine 
of  the  revival  of  contracts  suspended  during 
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the  war  is  one  based  on  considerations  of 
equity  and  justice,  and  cannot  be  invoked 
to  revive  a  contract  which  it  would  be  unjust 
or  inequitable  to  revive.  In  the  case  of  life 
insurance,  besides  the  materiality  of  time  in 
the  performance  of  the  contract,  another 
strong  reason  exists  why  the  policy  should 
not  be  revived.  The  parties  do  not  stand  on 
«qual  ground  in  reference  to  such  a  revival.  It 
would  operate  most  unjustly  against  the  com- 
pany. The  business  of  insurance  is  founded 
on  the  law  of  averages;  that  of  life  insurance 
eminently  so.  The  average  rate  of  mortality 
is  the  basis  on  which  it  rests.  By  spreading 
their  risks  over  a  large  number  of  cases,  the 
companies  calculate  on  this  average  with 
reasonable  certainty  and  safety.  Any  thing 
that  interferes  with  it  deranges  the  security 
of  the  business.  If  every  policy  lapsed  by 
reason  of  the  war  should  be  revived,  and  all 
the  back  premiums  should  be  paid,  the  com- 
panies would  have  the  benefit  of  this  average 
amount  of  risk.  But  the  good  risks  are  never 
heard  from;  only  the  bad  are  sought  to  be 
revived,  where  the  person  insured  is  either 
dead  or  dying.  Those  in  health  can  get  new 
policies  cheaper  than  to  pay  arrearages  on  the 
old.  To  enforce  a  revival  of  the  bad  cases, 
whilst  the  company  necessarily  lose  the  cases 
which  are  desirable,  would  be  manifestly  un- 
just. An  insured  person,  as  before  stated, 
does  not  stand  isolated  and  alone.  His  case 
is  connected  with  and  corelated  to  the  cases 
of  all  others  insured  by  the  same  company. 
The  nature  of  the  business,  as  a  whole,  must 
be  looked  at  to  understand  the  general  equi- 
ties of  the  parties.  We  are  of  opinion,  there- 
fore, that  an  action  cannot  be  maintained  for 
the  amount  assured  on  a  policy  of  life  insur- 
ance forfeited,  like  those  in  question,  by  non- 
payment of  the  premium,  even  though  the 
payment  was  prevented  by  the  existence  of 
the  war.  The  question  then  arises,  must  the 
insured  lose  all  the  money  which  has  been 
paid  for  premiums  on  their  respective  poli- 
cies? If  they  must,  they  will  sustain  an 
equal  injustice  to  that  which  the  companies 
would  sustain  by  reviving  the  policies.  .  .  . 
^liilst  the  insurance  company  has  a  right 
to  insist  on  the  materiality  of  time  in  the 
condition  of  payment  of  premiums,  and  to 
hold  the  contract  ended  by  reason  of  non- 
payment, they  cannot  with  any  fairness  insist 
upon  the  condition,  as  it  regards  the  for- 
feiture of  the  premiums  already  paid;  that 
would  be  clearly  unjust  and  inequitable.  The 
insured  has  an  equitable  right  to  have  this 
amount  restored  to  him,  subject  to  a  deduc- 
tion for  the  value  of  the  assurance  enjoyed 
by  him  whilst  the  policy  was  in  existence; 
in  other  words,  he  is  fairly  entitled  to  have 
the  equitable  value  of  his  policy." 

The  holding  that  time  is  of  the  essence  of 
the  contract  and  that  after  the  nonpayment 
ot  premiums   the   policy   cannot   be   revived 


without  the  consent  of  the  company,  is  sup- 
ported by  the  decision  rendered  in  Abell  v. 
Penn.  Mut.  L.  Ins.  Co.  18  W.  Va.  400.  The 
doctrine  has  been  set  forth  that  payment  or 
the  annual  premiums  is  a  condition  precedent 
of  the  contract,  and  a  failure  to  pay,  though 
caused  by  war,  prevents  the  rights  of  the  in- 
sured from  attaching.  Dillard  v.  Manhattan 
L.  Ins.  Co.  44  Ga.  119,  9  Am.  Rep.  167.  And 
it  has  further  been  held  that  an  insurance 
company  cannot  continue  insurance  on  the  life 
of  an  alien  enemy.  Tait  v.  New  York  L.  Ins. 
Co.  1  Flip.  288,  19  Int.  Rev.  Rec.  14,  2  Ins. 
L.  J.  863,  23  Fed.  Cas.  No.  13,726. 

On  the  contrary  the  view  has  been  taken 
that  war  does  not  propria  vigore  annul  a 
contract  of  life  insurance  on  which  the  pre- 
miums have  been  regularly  paid  and  which 
can  be  continued  without  intercourse  with 
the  enemy,  Statham  v.  New  York  L.  Ins.  Co. 
45  Miss.  581,  7  Am.  Rep.  737;  and  that  the 
contract  is  not  abrogated  nor  forfeited  by 
nonpayment  due  to  war,  but  merely  suspend- 
ed. Hamilton  t.  Mutual  L.  Ins.  Co.  9 
Blatchf.  234,  11  Fed.  Cas.  No.  5,986;  Mutual 
Ben.  L.  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  444, 
18  Am.  Rep.  741;  Cohen  v.  New  York  Mut. 
L.  Ins.  Co.  50  N.  Y.  610,  10  Am.  Rep.  522; 
Sands  v.  New  York  L.  Ins.  Co.  50  X.  Y.  626, 
10  Am.  Rep.  535,  affirming  59  Barb.  556; 
Crawford  v.  Aetna  Ins.  Co.  2  Tenn.  Cas.  329; 
Manhattan  L.  Ins.  Co.  v.  Warwick,  20  Grat. 
(Va.)  614,  3  Am.  Rep.  218;  Mutual  Ben. 
L.  Ins.  Co.  v.  Atwood,  24  Grat.  (Va.)  497, 
18  Am.  Rep.  652;  New  York  L.  Ins.  Co.  v. 
Hendren,  24  Grat.  (Va.)  536;  Connecticut 
Mut.  L.  Ins.  Co.  v.  Duerson,  28  Grat-  (Va.) 
630.  "The  suggestion  that  this  being  a  mutu- 
al company  the  contract  is  therefore  like  a 
partnership  and  dissolved,  is  disposed  of  by 
what  Allen,  J.,  said  in  substance  in  Cohen  v. 
New  York  Mut.  L.  Ins.  Co.  50  N.  Y.  624,  that 
the  company  is  a  body  corporate,  capable  of 
contracting  as  such,  and  the  relation  is  be- 
tween insurer,  a  corporation,  and  insured; 
that  the  members  are  not  partners  between 
themselves.  The  contract  is  the  contract  of 
the  corporation,  and  whatever  incidental  ad- 
vantages appertain  to  a  member,  that  that 
does  not  affect  the  contract  in  the  policy." 
Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard,  37  N.  J. 
L.  444,  18  Am.  Rep.  741. 

It  has  been  held  that  where  an  insurance 
company  has  an  agent  within  the  enemy's 
country,  an  offer  of  a  premium  to  the  agent, 
though  unaccepted,  is  sufficient  performance 
on  the  part  of  the  insured  to  keep  the  con- 
tract in  force,  Statham  v.  New  York  L.  Ins. 
Co.  45  Miss.  581,  7  Am.  Rep.  737;  for  while 
the  war  revokes  the  agent's  authority  to 
negotiate  policies  it  does  not  revoke  his  au- 
thority to  receive  premiums  on  policies  al- 
ready issued,  New  York  L.  Ins.  Co.  v.  Clopton, 
7  Bush  (Ky.)  179,  3  Am.  Rep.  290. 


202 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


d.  Lease. 

A  contract  of  lease,  entered  into  before  the 
war,  is  not  dissolved  when  the  tenant  becomes 
an  alien  enemy,  although  the  tenant  is  pro- 
hibited by  governmental  order  from  residing 
on  the  premises,  where  it  appears  that  the 
tenant  has  the  right  to  sub-let.  London,  etc. 
Estates  Co.  v.  Schlesinger  [1916]  1  K.  B. 
(Eng.)  20,  85  L.  J.  K.  B.  369,  114  L.  T. 
N.  S.  74  [1915]  W.  N.  364,  32  Times  L.  Rep. 
78,  60  Sol.  J.  223. 

e.  PtLrtnerahip. 

Contracts  of  partnership  are  dissolved  when 
the  parties  become  alien  enemies.  Stevenson 
v.  Aktiengesellschaft  fUr  Cartomagen-Indus- 
trie  [1916]  1  K.  B.  (Eng.)  763,  86  L.  J.  K.  B. 
847,  114  L.  T.  N.  S.  180  [1916]  W.  N.  76, 
32  Times  L.  Rep.  299;  The  William  Bagaley, 
6  Wall.  377,  18  U.  S.  (L.  ed.)  583;  Hanger 
V.  Abbott,  6  Wall.  632,  18  U.  S.  (L.  ed.) 
939 ;  Planters'  Bank  v.  St.  John,  1  Woods  685, 
19  Fed.  Cas.  No.  11,208;  Cramer's  Case,  7 
Ct.  CI.  302;  Douglas'  Case,  14  Ct.  CI.  1; 
Leftwich  v.  Clinton,  4  Lans.  (N.  Y.)  176; 
Griswold  v.  Waddington,  16  Johns.  (N.  Y.) 
57;  Griswold  v.  Waddington,  16  Johns.  (N. 
Y.)  438;  New  Orleans  Bank  v.  Matthews,  49 
N.  Y.  12.  See  also  Rombach  v.  Rombach,  59 
Sol.  J.  (Eng.)  90;  Armitage  v.  Borgmann, 
]12  L.  T.  N.  S.  (Eng.)  819,  84  L.  J.  Ch. 
784,  59  Sol.  J.  219.  "Partnership  with  a 
foreigner  is  dissolved  by  the  same  event  which 
makes  him  an  alien  enemy,  because  there  is 
in  that  case  an  utter  incompatibility  created 
by  operation  of  law  between  the  partners  as 
to  their  respective  rights,  duties,  and  obliga- 
tions, both  public  and  private,  which  neces- 
sarily dissolves  the  relation,  independent  of 
the  will  or  acts  of  the  parties.  Direct  con- 
sequence of  the  rule  as  established  in  those 
cases  is,  that  as  soon  as  war  is  commenced 
all  trading,  negotiation,  communication,  and 
intercourse  between  the  citizens  of  one  of  the 
belligerents  with  those  of  the  other,  without 
the  permission  of  the  government,  is  unlaw- 
ful." Hanger  v.  Abbott,  6  Wall.  532,  18  U. 
S.   (L.  ed.)  939. 

"If  under  these  instructions  you  shall  find 
that  St.  John  continued  a  citizen  of  the  Unit- 
ed States,  and  Whitaker  and  Chandler  con- 
tinued to  reside  within  the  insurgent  states, 
then -St.  John  was  the  enemy  of  Whitaker  and 
Chandler  and  they  were  his  enemies,  and  this 
relation  between  them  put  an  end  to  the 
partnership.  Its  continuance  became  illegal 
against  public  policy  and  the  laws  of  war. 
It  was  unlawful  for  them  to  have  any  busi- 
ness relation  the  one  party  with  the  other; 
it  was  unlawful  for  them  to  hold  any  inter- 
course; all  contracts  between  them  became 
suspended  during  the  war.  In  short,  a  con- 
tinuous partnership  became  impossible.     The 


partnership  was  dissolved  by  the  condition 
of  public  affairs  and  the  relation  which  the 
partners  bore  to  each  other  as  enemies.  And 
this  would  be  true  even  if  the  parties  desired 
and  consented  that  the  partnership  should 
continue.  The  partnership  ceases  because 
it  is  unlawful,  because  the  laws  of  war  forbid 
it,  because  the  public  safety  which  is  the  su- 
preme law  forbids  it.  And  therefore,  no  ac- 
knowledgment by  one  partner  or  another  can 
make  or  continue  a  partnership  when  the  pub- 
lic law  says  that  it  cannot  and  shall  not  exist. 
If  the  law  holds  all  partnerships  in  war,  be- 
tween citizens  of  the  hostile  states  unlawful,, 
it  is  not  in  the  power  of  the  parties  to  create 
or  continue  a  partnership  in  defiance  of  law. 
Nothing  can  be  plainer  than  the  proposition 
that  if  the  parties  cannot  lawfully  form  or 
carry  on  commercial  business  together  during 
the  war,  every  agreement  for  such  a  purpose 
would  be  null  and  void.  Griswold  v.  Wad- 
dington [16  Johns.  438].  The  public  law  and 
public  policy  forbidding  the  partnership  rela- 
tion between  citizens  of  hostile  states,  it  is  not 
in  the  power  of  the  partners  to  continue  a 
partnership  during  war,  by  failing  to  give  no- 
tice of  its  dissolution.  A  dissolution  of  part- 
nership by  the  fact  of  war  demands  no  notice 
to  any  person  whatever  to  make  it  effectual 
as  to  all  persons  whomsoever.  If  the  con- 
trary doctrine  were  held,  enemy  partners 
might  continue  their  partnership  relation  to 
a  great  extent  in  spite  of  public  law  and  the 
public  welfare,  by  a  mere  failure  to  give  no- 
tice of  its  dissolution."  Planters'  Bank  v. 
St.  John,  1  Woods  585,  19  Fed.  Cas.  No. 
11,208. 

The  dissolution  of  a  partnership  by  war 
affects  only  future  dealings;  and  as  to  prop- 
erty acquired  by  the  partners  as  such  before 
the  war,  the  parties  remain  bound  to  account. 
Cramer's  Case,  7  Ct.  CI.  302;  Douglas'  Case,. 
14  Ct.  CI.  1.  See  also  Hubbard  v.  Matthews,. 
54  N.  Y.  43,  13  Am.  Rep.  562. 

The  rights  of  the  enemy  partner  were  de- 
fined in   Stevenson  v.  Aktiengesellschaft  fttr 
Cartomagen-Industrie  [1916]  1  K.  B.   (Eng.) 
763,  86  L.  J.  K.  B.  847,  114  L.  T.  N.  S.  180, 
32  Times  L.  Rep.  209,  as  follows:     "Enemy 
property  in  this  country  is  not  to  be  con- 
fiscated, but  on   the  other  hand  the  enemy^ 
is  not  to  be  given  rights  which  after  the  out- 
break of  hostilities  would  tend  to  defeat  one- 
of  the  necessary  objects  of  such  hostilities, 
namely,   to  confound  the  enemy's  commerce- 
and  to  conserve  our  own.    The  enemy's  inter- 
est in  the  partnership  at  the  date  of  dissolu- 
tion is  that  to  which  he  is  entitled.     Such 
right  is  in  normal  times  to  have  the  debts  of 
the  partnership  paid  out  of  partnership  as- 
sets,   and    the    surplus,    if    any,    distributed 
amongst   the    partners.      For    the   reasons   I 
have  given  above  it  seems  to  me  impossible 
that- he  can  insist  on  the  business  being  ter- 
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minated  to  secure  thig  result,  and  I  think 
that  full  effect  can  be  giyen  to  his  right  of 
property  by  holding,  as  I  do,  that  where  his 
British  partner  desires  to  carry  on  the  busi- 
ness, the  enemy's  right  is  to  have  his  interest 
as  above  defined  valued  as  of  the  date  of  the 
declaration  of  the  war,  and  to  be  paid,  when 
payment  is  legally  possible,  that  amount.  I 
think  upon  the  partnership  assets  for  the 
amount  so  ascertained  he  would,  as  an  exist- 
ing right  of  property,  have  an  equitable  lien. 
Subject  to  these  rights  it  appears  to  me  to 
follow  that  upon  a  declaration  of  war  an 
enemy  partner  ceases  any  longer  to  be  inter- 
ested in  the  commercial  adventure  in  this 
country  whether  as  to  assets,  profits,  or  in- 
terest." 

f .  Bale, 

With  respect  to  the  question  whether  ex- 
ecutory contracts  contemplating  trade  bor 
tween  nations  are  only  suspended  or  are  dis- 
solved at  the  outbreak  of  war,  the  court  in 
Watts  V.  Unione  Austriaca  di  Navigazi<me, 
224  Fed.  188,  said:  "Since  ...  aid  to  the 
enemy  is  the  touchstone  of  illegality,  discrim- 
ination is  permitted  in  the  case  of  contracts 
made  before  the  outbreak  of  war.  Further 
performance  which  inures  to  the  aid  of,  or 
involves  any  dealing  with,  the  enemy  is  il- 
legal. If  from  its  character  the  contract  is 
incapable  of  suspension,  it  is  dissolved;  but 
where  such  interruption  of  performance  does 
not  go  to  the  root  of  the  transaction,  the 
contract  is  merely  suspended  during  the  war. 
The  alien  enemy  is  not  civiliter  mortuus; 
he  is  merely  in  a  state  of  suspended  anima- 
tion. When  the  war  ends,  the  mutual  obliga- 
tions of  performance  and  right  of  action  re- 
Vive. 

In  Zinc  Corp.  v.  Skipworth,  31  Times  L. 
Rep.  ( Eng. )  106,  it  was  held  that  a  contract 
for  the  supply  of  zinc  concentrates,  providing 
for  a  suspension  of  its  provisions  in  certain 
events,  was  not  abrogated  but  merely  sus- 
pended by  the  war. 

An  executory  contract  with  an  alien  is  not 
merely  suspended  but  is  dissolved  when  the 
alien  becomes  an  enemy,  if  such  contract  can- 
not be  performed  except  by  commercial  inter- 
course with  the  enemy.  Esposito  v.  Bowden, 
7  El.  &  Bl.  763,  90  E.  C.  L.  763,  3  Jur.  N.  S. 
1209,  27  L.  J.  Q.  B.  17,  5  W.  R.  732,  119 
Eng.  Rep.  (Reprint)  1430;  Karberg  v.  Blythe 
[191.5]  2  K.  B.  (Eng.)  379;  Zinc  Corp.  v. 
Hirsch  [1916]  1  K.  B.  (Eng.)  641,  86  L.  J. 
K.  B.  565,  114  L.  T.  N.  S.  222,  [1910]  W.  N. 
11,  32  Times  L.  Rep.  7;  Distington  Hematite 
Iron  Co.  V.  Possehl  [1916]  1  K.  B.  (Eng.) 
811,  [1916]  W.  N.  117,  32  Times  L.  Rep.  349; 
Barriok  v.  Buba,  2  C.  B.  N.  S.  663,  89  E.  C.  L. 
563,  26  L.  J.  C.  P.  280,  6  W.  R.  665;  The 
William  Bagaley,  5  Wall.  377,  18  U.  S.  (L. 


ed.)  583;  Hanger  v.  Abbott,  6  WalL  532,  18 
U.  S.  ( L.  ed. )  939 ;  Isaacs  v.  McGrath,  1  Nott 
&  McC.  (S.  C.)  563.  Thus^  in  Distington 
Hematite  Iron  Co.  v.  Possehl,  supra,  wherein 
the  plaintiff  (British)  sought  to  avoid  a  con- 
tract for  the  continuous  sale  of  pig  iron  to  a 
German  firm,  the  court  said:  "It  is  not  dis- 
puted that  this  contract  imposes  upon  the 
parties  mutual  obligation  iome  of  which  can- 
not be  performed  during  the  war.  The  de- 
fendants cannot  act  aa  agents  for  sale  of  the 
plaintiffs'  iron  or  push  the  sale  of  their  iron 
on  the  continent  of  Europe ;  the  plaintiffs  can- 
not supply  the  defendants  with  iron  or  refer 
continental  inquirers  to  the  defendants.  That 
being  so,  the  question  is  whether  this  contract 
is  dissolved.  The  defendants  have  cited  dicta 
to  the  effect  that  contracts  are  not  dissolved 
but  are  suspended  by  war.  This  is  a  loose 
expression  which  gives  rise  to  confusion.  The 
words  themselves  really  mean  that  during 
war  there  is  an  interval  in  which  the  parties 
are  not  in  contractual  relations.  But  that 
is  not  the  sense  in  which  the  phrase  is  used. 
It  is  used  to  convey  the  meaning  that  per- 
formance of  the  obligations  of  the  contract  is 
either  postponed  during  war  or  that  obliga- 
tions falling  due  during  war  are  canceled, 
leaving  a  number  of  others  to  be  performed 
in  the  ordinary  way  at  the  end  of  the  war. 
That  is  the  sense  which  the  defendants  wish 
to  convey.  Tlie  plaintiffs  contended  that  all 
contracts  were  dissolved  by  war  except  exe- 
cuted contracts  where  payment  is  the  only 
obligation  remaining  to  be  performed,  in 
which  case,  they  suggest,  payment  may  be 
postponed  until  after  the  war.  I  am  not 
going  to  lay  down  that  proposition  in  the 
present  case.  The  plaintiffs'  next  contention 
was  this:  that  where  postponement  of  the 
performance  of  mutual  obligations,  or  the 
cancellation  of  mutual  obligations  which  fall 
due  during  the  war,  involves  a  substantial 
alteration  of  the  contract  itself,  no  such 
postponement  or  cancellation  can  take  place, 
because  an  executory  contract  is  suspended 
as  opposed  or  dissolved  only  where  the  sus- 
pension does  not  involve  the  making  of  a 
different  contract  between  the  parties.  That 
is  right.  War  does  not  create  any  contract. 
Apply  that  to  the  present  case.  Tliis  contract 
does  not  provide  for  performance  of  a  future 
act  or  a  series  of  disjointed  acts,  some  imme- 
diate and  others  more  remote.  This  con- 
tract involves  the  parties  in  a  continuous 
relation  involving  ^orts  on  both  sides  of 
which  the  essence  is  continuity.  To  affirm 
such  a  contract  as  standing  generally,  al- 
though at  the  present  time  and  for  an  indefi- 
nite period  it  cannot  be  acted  on,  is  not  to 
maintain  the  original  contract,  but  to  sub- 
stitute a  different  contract  for  it.  To  say 
that  the  contractual  obligations  shall  exist 
now   and  henceforth   and  to  say  that  they 
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cannot  be  performed  now  and  that  no  one 
knows  when  they  will  become  performable 
again  is,  having  regard  to  the  nature  of  the 
obligations  in  this  case,  a  simple  contradic- 
tion. Tlie  result  is  that,  the  war  having 
interfered  with  the  performance  of  this 
contract,  the  contract  is  dissolved." 

A  contract  for  the  sale  yearly  of  the  whole 
of  a  corporation's  product,  including  an 
agreement  not  to  sell  to  any  except  the  other 
party  to  the  contract,  is  not  merely  suspended 
when  such  other  party  becomes  an  alien 
enemy,  but  is  dissolved.  Zinc  Corp.  v.  Hirsch 
[1916]  1  K.  B.  (Eng.)  541,  85  L.  J.  K.  B. 
565,  21  Com.  Cas.  273,  114  L.  T.  N.  S.  222, 
£1916]  W.  N.  11,  32  Times  L.  Rep.  7,  where- 
in the  court  said:  "The  contract  of  1910  not 
only  provides  that  the  defendants  shall  pur- 
chase the  plaintiffs'  whole  production,  but  it 
also  stipulates  that  the  plaintiffs  shall  not 
sell  their  concentrates  to  any  other  person. 
This  negative  stipulation  remains  in  force, 
according  to  the  tenor  of  the  agreement,  as 
well  during  a  war  as  during  a  temporary 
strike  or  accident  or  breakdown  of  machinery. 
Again,  by  clause  5  the  defendants  have  the 
right  to  leave  as  much  as  2200  tons  of  con- 
centrates on  the  plaintiffs'  floors  and  800  tons 
in  their  vata  at  plaintiffs'  risk  for  an  indefi- 
nite period.  Thus  the  position  is  that  the 
defendants  cannot  take  delivery,  and  yet, 
according  to  the  contract,  the  plaintiffs  can- 
not sell  their  production  elsewhere,  and 
must  keep  their  floors  and  vats  and  other 
premises  encumbered  with  concentrates  which 
they  are  not  permitted  to  dispose  of,  and 
thus  the  whole  of  this  great  industry  must 
be  brought  to  an  entire  standstill.  I  have 
in  my  mind  and  am  fully  aware  of  the  letter 
of  the  defendants'  solicitors  of  July  20,  1915, 
but  the  rights  of  the  parties  must  be 
considered  with  reference  to  their  position 
under  the  agreement  at  the  outbreak  of  war. 
Moreover,  even  if  the  plaintiffs  were  entitled 
to  sell  elsewhere  any  concentrates  produced 
during  the  war,  it  might  be  a  matter  of  ex- 
treme difiiculty  to  the  plaintiffs  to  do  bo  to 
the  best  advantage  if  they  are  unable  to  enter 
into  forward  contracts  for  definite  periods, 
and  can  only  dispose  of  such  concentrates  as 
at  the  moment  they  have  on  hand,  and  with 
the  risk  of  being  called  upon,  possibly  at 
short  notice,  to  resume  deliveries  to  the  de- 
fendants. The  effect  of  such  an  agreement 
as  the  present  one,  dealing  with  an  important 
commercial  product  on  a  very  large  scale,  is 
to  prevent  the  resources  of  the  country  from 
being  developed  and  labor  from  bein?  em- 
ployed, and  the  value  of  the  mineral  from 
being  realized  and  the  proceeds  utilized  in  the 
best  interest  of  the  country.  Moreover,  the 
result  of  preserving  intact  for  the  defendants 
(as  the  agreement  purports  to  do)  all  con- 
centrates on  the  floors,  in  the  vats,  or  other- 


wise made  ready  by  the  plaintiffs  would  be  to 
protect  the  defendants'  trade  during  the  war 
and  enable  the  defendants  upon  the  conclu- 
sion of  peace  to  resume  their  trade  as  speed- 
ily and  in  as  great  volume  aa  possible,  and 
so  to  diminish  the  effect  of  war  on  the  com- 
mercial prosperity  of  the  enemy  country, 
which  it  is  the  object  of  this  country  during 
the  war  to  destroy.  To  recognize  such  a  con- 
tract during  war  and  to  give  effect  to  it  by 
holding  that  it  remained  legally  binding  upon 
the  contracting  parties  would  be  to  defeat  the 
object  of  this  country  in  crippling  the  com- 
merce of  the  enemy.  'It  would  be  to  undo 
by  means  of  British  tribunals  the  work  done 
for  the  British  nation  by  its  naval  or  mili- 
tary forces:'  per  Lord  Lindley  in  Jansom  v. 
Driefontein  Consol.  Mines  [1902]  A.  C.  507. 
Such  an  agreement  is,  in  my  opinion,  void  ajs 
tending  to  assist  the  King's  enemies.  To 
carry  out  such  an  agreement  during  the  war, 
and  to  withdraw  goods  from  commerce  and 
to  preserve  them  for  the  enemy  after  the  war, 
is  a  little  removed  from  actually  trading 
with  the  enemy." 

F.  Legal  Remedies, 

1.  By  Alien  Enbmt. 

a.  Capacity  to  Sue, 

(1)   In  General. 

As  a  general  rule,  an  alien  enemy  cannot 
sue  in  the  courts  of  the  country  with  which 
his  own  country  is  at  war.  His  right  of  ac- 
tion is  suspended  until  the  close  of  the  war. 

England. — DeLuneville  v.  Phillips,  2  B.  & 
P.  N.  R.  97;  Daubigny  v.  Davallon,  2  Anstr. 
462  (suit  for  discovery)  ;  O'Mealey  v.  Wilson, 
1  Campb.  482;  Boulton  v.  Dobree,  2  Campb. 
163;  Alciator  v.  Smith,  3  Campb.  245;  Flindt 
V.  Waters,  15  East  260;  Alcinous  v.  Nigreu, 
4  El.  &  Bl.  217,  82  E.  C.  L.  217,  1  Jur.  N.  S. 
16;  DeWahl  v.  Braune,  1  H.  &  N.  178;  Der- 
rier  v.  Arnaud,  4  Mod.  405;  Sylvester's  Caae, 
7  Mod.  150 ;  Brandon  v.  Nesbitt,  6  T.  R.  23 ; 
Albrecht  v.  Sussman^  2  Ves.  &  B.  323;  Porter 
V.  Freudenberg,  reported  in  full,  post,  this 
volume,  at  page  215.  See  also  Antoine  v. 
Morshead,  6  Taunt.  237;  In  re  Wilson,  84 
L  J.  K.  B.  (Eng.)  1893  [1915]  Han.  Bankr. 
Rep.  189. 

Canada^ — Gusetu  v.  Laing,  48  Quebec 
Super.  Ct.  427  (interned  alien  enemy)  ;  Basai 
V.  Sullivan,  32  Ont.  L.  Rep.  14,  7  Ont.  W.  N. 
38,  26  Ont.  W.  Rep.  813;  Newman  v.  Brad- 
shaw,  33  West.  L.  Rep.  (British  Columbia) 
945,  10  West.  W.  Rep.  649  (alien  enemy  resi- 
dent in  neutral  country). 

United  States. — Wilcox  v.  Henry,  1  Dall. 
69,  1  U.  S.  (L.  ed.)  41;  Mumford  v.  Mumford, 
1  l^all.  366,  17  Fed.  Cas.  No.  9,918;  Johnson 
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T.  Thirteen  Bales,  etc.  2  Paine  639,  13  Fed. 
Gas.  No.  7,415  (claim  in  prize  court) ;  Elgee 
T.  Lovell,  1  Woolw.  102,  8  Fed.  Cas.  No. 
4,344;  U.  S.  v.  100  Barrels  of  Cement,  3  Am. 
L.  Reg.  (N.  S.)  736,  27  Fed.  Cas.  No.  15,945. 
Compare  Cocks  y.  Izard,  5  Fed.  Cas.  No. 
2,934. 

Illinoia. — Seymour  ▼.  Bailey,   66   111.   288. 

Indiana. — Knoefel  v.  Williams,  30  Ind.  1; 
Perkins  v.  Rogers,  35  Ind.  124,  9  Am.  Rep. 
639. 

Kentucky. — Selden  v.  Preston,  11  Bush 
191;  Norris  v.  Doniphan,  4  Mete.  385.  Se« 
also  Johnson  v.  Harrison,  Litt.  Sel.  Cas.  226. 

Maryland.— Whelan  v.  Cook,  29  Md.  1. 

Massachusetts. — Hutchinson  v.  Brock,  11 
Mass.  119;  Levine  v.  Taylor,  12  Mass.  8. 

New  York. — Bonneau  v.  Dinsmore,  23  How. 
Pr.  397 ;  Sanderson  v.  Morgan,  39  N.  Y.  231, 
2.5  How.  Pr.  144;  Jackson  v.  Decker,  11  Johns. 
418. 

Pennsylva$Ua — Wilcox  t.  Henry,  1  Dall. 
69.  1  U.  S.  (L.  ed.)  41;  Russel  v.  Skipwith,  6 
Bin.   (Pa.)  241. 

Texas. — See  also  Hardy  y.  DeLeon,  5  Tex. 
211. 

8ince  alien  enemies,  resident  in  the  country 
of  the  enemy,  cannot  maintain  an  action,  they 
are  incapable  of  making  a  valid  demise  for 
that  purpose.  Jackson  V.  Decker,  11  Johns. 
(N.  Y.)  418.  Nor  can  an  administrator  sue 
for  the  benefit  of  alien  enemies.  Dangler  y. 
Hollinger  Gold  Mines,  34  Ont.  L.  Kep.  78,  8 
Ont.  W.  N.  398,  23  Dominion  L.  Rep.  384. 
An  alien  enemy  has  no  right  to  maintain 
third  party  proceedings  which  are  not  neces- 
sary to  a  defense  of  his  adversary's  claim. 
Halsey  v.  Lowenfeld  [1916]  1  K.  B.  (£ng.) 
143,  32  Times  L.  Rep.  709. 

However,  a  claim  in  bankruptcy  by  an  alien 
enemy  has  been  admitted,  on  the  ground  that 
the  alien  enemy's  right  to  enforce  his  claim 
is  merely  suspended  by  war  and  ought  not  to 
be  lost  entirely.  Ex  p.  Boussmaker,  13  Ves. 
Jr.  (Eng.i  71,  9  Rev.  Rep.  142.  But  see 
In  re  Hilckes  [1916]  W.  N.  (Eng.)  331,  32 
Times  L.  Rep.  696. 

"Alien  enemy"  has  been  called  an  "odious 
plea."  The  defense  is  not  a  favored  one. 
Casseres  v.  Bell,  8  T.  R.  (Eng.)  166;  Sparen- 
burgh  v.  Bannatyne,  1  B.  A  P.  163,  126  Eng. 
Rep.  (Reprint)  837;  Society  for  Propagation 
of  Gospel  V.  Wheeler,  2  Gall.  105,  22  Fed. 
Cas.  No.  13,156;  Clarke  v.  Morey,  10  Johns. 
^N.  Y.)  69;  Hardy  v.  DeLeon,  5  Tex.  211; 
Bishop  V.  Jones,  28  Tex.  294.  ''The  defense 
of  'alien  enemy'  is  not  favored  by  the  courts. 
Lord  Kenyon,  so  long  ago  as  1799,  observed 
that  it  was  *an  odious  plea,'  and  it  is  to  me 
a  satisfaction  to  find  that  I  am  not  required 
by  any  principle  or  authority  to  refuse  access 
to  the  courts  to  an  interned  civilian  prisoner 
of  war  in  respect  of  a  right  which  he  has 


lawfully  acquired  and  in  circumstances  which 
in  no  way  involve  the  safety  of  the  state  or 
the  benefit  of  the  Empire."  Schaifenius  y. 
Goldberg  [1916]  1  K.  B.  (Eng.)  284,  113 
L.  T.  N.  S.  949    (per  Younger,  J.). 

It  has  been  held  that  the  defendant's  plea 
must  afSirm  all  the  facts  necessary  to  bar  the 
plaintiff's  action,  Openhcimer  v.  Levy,  2  Stra. 
(Eng.)  1082;  Bagwell  v.  Babe,  1  Rand.  (Va.) 
272;  and  that  the  defendant  must  negative 
every  presumption  that  could  arise  in  favor 
of  the  plaintiff's  right  to  sue.  Casseres  v. 
Bell,  8  T.  R.  (Eng.)  166;  Paikinson  v.  Went- 
worth,  11  Mass.  26.  Compare  Sylvester's 
Case,  7  Mod.  150,  87  Eng.  Rep.  (Reprint) 
1157  (holding  that  if  the  alien  enemy  has  a 
license  enabling  him  to  sue,  such  fact  should 
appear  on  his  pleadings). 

That  the  defense  of  "alien  enemy"  may  be 
either  temporary  or  final  was  pointed  out  in 
Schmitz  V.  Van  der  Veen,  112  L.  T.  N.  S. 
(Eng.)  991,  84  L.  J.  K.  B.  861,  31  Times  L. 
Rep.  214,  as  follows:  "In  the  first  place,  an 
alien  enemy  cannot  maintain  the  action  in 
our  courts,  not  because  his  enemy  character 
constitutes  a  defense  to  his  claim,  but  because 
it  deprives  him  of  locus  standi.  He  is,  while 
that  character  lasts,  under  a  temporary  dis- 
ability to  sue.  Yet  the  cause  of  action,  if 
otherwise  good,  is  unaffected.  But  secondly, 
in  some  cases  the  enemy  character  does  affect 
the  cause  of  action,  as  where  it  is  upon  the 
object  of  the  Crown  to  destroy  the  commerce 
of  the  enemy,  a  contract  to  indemnify  him 
against  such  loss  is  or  becomes  illegal,  and 
there  is  not  cause  of  action.  In  such  a  case, 
even  if  the  broker,  a  British  subject,  sues  and 
the  policy  was  underwritten  before  the  war, 
the  action  still  fails,  and  fails  finally,  not 
because  the  beneficiary  is  an  enemy,  but  be- 
cause the  cause  of  action  is  bad.  This,  as 
was  pointed  out  in  Flindt  v.  Waters,  15  East 
260,  was  the  real  ground  of  the  decisions  in 
Brandon  v.  Nesbitt,  6  T.  R.  23,  and  Bristow 
V.  Towers,  6  T.  R.  35.  It  is  essential  to 
.distinguish  carefully  between  these  two  cases 
— i.  e.,  tliat  where  the  cause  of  action  is  un- 
exceptionable, but  the  plaintiff  as  an  alien 
enemy  is  temporarily  and  personally  incapa- 
ble of  being  received  as  a  plaintiff,  and  that 
where  the  cause  of  action,  whoever  puts  it 
forward,  fails  in  itself  and  fails  finally.  It 
cannot  be  put  more  clearly  than  in  the  words 
of  Lord  Ellenborough  in  Flindt  v.  Waters, 
supra:  'The  defense  of  alien  enemy,'  says 
that  learned  judge,  'must  be  accommodated 
to  the  nature  of  the  transaction  out  of  which 
it  arises;  it  may  go  to  the  contract  itself  on 
which  the  plaintiff  sues  and  operate  as  a 
perpetual  bar;  or  the  objection  may,  as  in  a 
case  of  this  sort,  be  merely  personal  in  re- 
spect to  the  capacity  of  the  party  to  sue  upon 
it.'"  See  also  West  v.  Sutton,  1  Salk.  (Eng.) 
2. 
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(2)  License. 


An  alien  residing  in  the  hostile  country  by 
license  of  the  sovereign  may  maintain  an  ac- 
tion. Wells  V.  Williams,  1  Ld.  Raym.  (Eng.) 
282,  1  Lutw.  34,  1  Salk.  46,  91  Eng.  Rep. 
(Reprint)  45;  Direction  Der  Disconto  Gresell- 
schaft,  V.  Brandt,  31  Times  L.  Rep.  (Eng.) 
586;  Pesoovitch  v.  Western  Canada  Flour 
Mills,  24  Manitoba  783.  18  Dominion  L.  Rep. 
786,  29  West.  L.  Rep.  900,  7  West.  W.  R.  454; 
Topay  V.  Crow's  Nest  Pass  Coal  Co.  20  British 
Columbia  235,  29  West.  L.  Rep.  555,  7  West. 
W.  R.  223,  18  Dominion  L.  Rep.  784;  Otte- 
ridge  v.  Thompson,  2  Cranch  (C.  C.)  108,  18 
Fed.  Cas.  No.  10,618;  Society  for  Propagation 
of  Gospel  V.  Wheeler,  2  Gall.  105;  22  Fed. 
Cas.  No.  13,156;  Russel  v.  Skipwith,  6  Bin. 
(Pa.)  241;  Clarke  v.  Morey,  10  Johns.  (N. 
Y.)  69  (license  implied  from  residence).  See 
also  Prescovitch  v.  Western  Canada  Flour 
Mills,  24  Manitoba  783,  29  West.  L.  Rep.  900, 
7  West.  W.  Rep.  454,  18  Dominion  L.  Rep. 
786.  "If  an  alien  enemy  comes  hither  sub 
salvo  conductu,  he  may  maintain  an  action; 
if  an  alien  amy  comes  hither  in  time  of 
peace,  per  licentiam  domini  Regis,  as  the 
French  Protestants  did,  and  lives  here  sub 
protectione,  and  a  war  afterwards  begins 
between  the  two  nations,  he  may  maintain 
an  action;  for  suing  is  but  a  consequential 
right  of  protection;  and  therefore  an  alien 
enemy,  that  is  here  in  peace  under  protecticMi, 
may  sue  a  bond;  aliter  of  one  commorant 
in  his  own  country."  Wells  v.  Williams, 
1  Salk.  46,  91  Eng.  Rep.  (Reprint)  45.  "It 
is  clearly  competent  for  the  government, 
under  the  general  rights  of  war,  to  grant 
letters  of  protection,  and  thereby  to 
suspend  the  hostile  character  of  any 
person;  and  when  he  has  such  protection, 
wherever  he  may  be  domiciled,  he  is  to  be 
considered,  quoad  hoc,  a  neutral.  Bynk.  c.  7 ; 
Usparicha  v.  Noble,  13  East  332.  Nor  is 
there,  in  this  respect,  any  difference  between 
a  corporation  and  an  individual.  And  it 
would  be  highly  injurious  to  humanity,  as 
well  as  public  policy,  if  institutions  estab- 
lished in  a  foreign  country  for  religious,  lit- 
erary or  charitable  purposes,  might  not,  dur- 
ing war,  obtain  protection  and  patronage  for 
their  laudable  exertions  to  soften  private  mis^ 
ery  and  diffuse  private  virtue."  Society  for 
Propagation  of  Gospel  v.  Wheeler,  2  Gall. 
105,  22  Fed.  Cas.  No.  13,156. 

In  Topay  v.  Crow's  Nest  Pass  Coal  Co.  20 
British  Columbia  235,  29  West  L.  Rep,  555,  7 
West.  W.  Rep.  223,  18  Dominion  L.  Rep.  784, 
the  court  said:  "I  am  unable  to  read  the 
order  in  council  of  15th  August,  1914  (ap- 
pearing in  the  Gazette  of  22nd  August,  1914, 
at  p.  617 ) ,  together  with  that  of  7th  August 
1914  (appearing  in  the  Gazette  of  the  15th 
August,  1914,  at  p.  531)  as  anything  but  an 


express  permission  to  Germans  and  Austrians 
to  reside  in  Canada  so  long  as  they  pursue 
their  ordinary  avocations  in  a  peaceful  and 
quiet  manner,  etc.  The  order  of  the  15th 
August  recites  that  there  are  many  such  *per- 
sons  quietly  pursuing  their  various  avoca- 
tions in  various  parts  of  Canada,  and  it  is 
desirable  that  such  persons  should  be  allowed 
to  continue  in  such  avocations  without  inter- 
ruption.' It  then  goes  on  to  proclaim  that 
all  such  persons,  'so  long  as  they  quietly 
pursue  their  ordinary  avocations  be  allowed 
to  continue  to  enjoy  the  protection  of  the 
law  and  be  accorded  the  respect  and  consid- 
eration due  to  peaceful  and  law-abiding  citi- 
zens ;  and  that  they  be  not  arrested,'  etc.  In 
view  of  the  foregoing  it  appears  to  me  that 
it  would  be  a  denial  of  such  protection  to  per- 
mit a  coal  miner,  for  example,  to  work  at  his 
usual  occupation  of  coal  mining  and  deny  him 
the  right  to  sue  for  his  wages  if  they  are  not 
paid,  or,  as  in  the  present  case,  to  deny  him 
the  right  to  maintain  an  action  for  personal 
injuries  sustained  in  his  work  as  a  miner, 
and  caused,  as  he  alleges,  by  the  negligence 
of  the  defendant,  as  during  times  of  peace  he 
has  enjoyed  this  privilege,  and  the  order  pro- 
claims that  he  shall  be  allowed  to  continue, 
etc." 

In  a  case  wherein  it  appeared  that  the 
plaintiff  was  a  mechanic  and  residing  in  the 
United  States  before  the  War  of  1812,  it  was 
held,  in  an  action  brought  during  the  war, 
that  the  jury  might  presume  that  the  plaintiff 
was  residing  in  the  country  under  the  per- 
mission and  license  of  the  government,  al- 
though he  had  not  reported  himself  according 
to  the  President's  proclamation.  Otter idge  v. 
Thompson,  2  Cranch  C.  C.  108,  18  Fed.  Cas. 
No.  10,618. 

Under  the  English  statute,  a  daily  regis- 
tered alien  enemy  may  bring  suit.  Volkl  v. 
Rotunda  Hospital  [1914]  2  Ir.  R.  (Eng.) 
543;  Thurn  v.  Moffitt,  84  L.  J.  Ch.  220,  [1915] 
1  Ch.  (Eng.)  68,  112  L.  T.  N.  S.  114,  59  Sol. 
J.  26,  31  Times  L.  Rep.  24.  See  also  Viola 
V.  Mackenzie,  24  Quebec  K.  B.  31,  24  Domin- 
ion L.  Rep.  208.  In  Thurn  v.  Moffitt,  aupra, 
the  court  said:  "Under  that  act  and  order 
the  alien  enemy  suffers  certain  restricticma 
upon  his  ordinary  rights  of  movement;  the 
secretary  of  state  may  order  his  deportation, 
and  so  on,  and  there  can  be  no  doubt  that 
the  effect  of  such  registration  is  to  amount 
at  least  to  a  license  to  the  person  to  remain 
in  this  country;  indeed,  as  I  gather 
.from  the  provisions  of  the  order,  the  permis- 
sion really  amounts  to  a  command  to  the 
alien  enemy  not  to  depart  from  this  country 
without  some  special  leave  for  the  purpose. 
The  law  applicable  to  the  circumstances  ia, 
in  my  opinion,  correctly  stated  in  Hall's  In- 
ternational Law,  6th  edit.  p.  388,  as  follows: 
'When  persons  are  allowed  to  remain  either 
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for  a  specified  time  after  the  commencement 
of  war  or  during  good  behavior  they  are 
exonerated  from  the  disabilities  of  enemies 
for  such  time  as  they  in  fact  stay,  and  they 
are  placed  in  the  same  position  as  other  for- 
eigners, except  that  they  cannot  carry  on  a 
direct  trade  in  their  own  or  other  enemy  ves- 
sels with  the  enemy  country.'  That  passage 
is  supported  by  the  leading  case  of  Wells  v. 


Williams,  1  Salk.   (Eng.)  46. 


Inas- 


much, therefore,  as  the  plainti^  is  coming  to 
insHt  on  a  right  which  is  individual  to  her- 
self, she  has,  in  my  opinion,  by  virtue  of  her 
registration  and  by  virtue  of  the  permission 
thereby  granted  to  her  to  reside  in  this  coun- 
try a  clear  right  to  enforce  that  right  in  the 
courts  of  this  country  notwithstanding  the 
existence  of  the  state  of  war." 

Internment  does  not  take  away  the  right 
to  sue.  SchafTenius  v.  Goldberg  [1916]  1  K. 
B.  (Eng.)  284,  85  L.  J.  K.  B.  374,  113  L.  T. 
N.  S.  949,  [1915]  W.  N.  386,  32  Times  L.  Rep. 
133.  In  that  case  it  was  said  per  Lord 
Cozens-Hardy,  M.  R. :  "The  facts  are  these: 
The  plaintiff  was  a  German  by  birth  and  had 
been  resident  in  this  country  for  twenty-two 
years,  and  had  carried  on  business  here  dur- 
ing that  time.  Immediately  after  the  out- 
break of  war  he  registered  himself  under 
the  provisions  in  force  for  the  registration 
of  aliens,  and  this  operated  as  a  license  to 
remain  in  the  country,  and  carried  with  it 
the  right  to  trade  and  enter  into  agreements 
with  British  subjects.  The  agreement  in  ques- 
tion here  was  entered  into  in  March,  1915, 
and  there  is  nothing  in  the  agreement  itself 
to  lend  color  to  the  suggestion  that  it  was 
otherwise  than  perfectly  free  from  objection. 
A  considerable  sum  of  money  is  admittedly 
due  from  the  defendant  to  the  plaintiff  under 
that  agreement.  The  plaintiff  was  interned 
in  July  of  this  year,  and  the  writ  in  this  ac- 
tion was  issued  on  September  7.  The  only 
point  that  has  been  tried  is  whether  he  can 
take  any  proceedings  having  regard  to  his  in- 
ternment— in  other  words  whether  he  is  ex- 
lex  and  has  no  locus  standi  in  the  courts,  so 
that  the  action  ought  to  be  dismissed.  .  .  . 
It  is  said  that  though  it  is  true  that  regis- 
tration haa  the  effect  of  a  permission  from  the 
Crown  to  remain  in  this  country,  that  per- 
mission only  lasts  so  long  as  the  licensee  does 
not  molest  the  Crown  and  is  not  molested  by 
it;  and  it  is  further  said  that  the  plaintiff  is 
plainly  molested  by  being  kept  in  confine- 
ment in  the  Isle  of  Man  under  the  internment 
order.  I  think  there  is  absolutely  no  author- 
ity for  that  proposition.  The  re- 
straint which  is  imposed  upon  the  personal 
movements  of  an  interned  German  does  not 
deprive  him  of  civil  rights  in  respect  of  a 
lawful  contract  entered  into  by  him  before 
the  internment."  And  it  was  further  said, 
per    Warrington,  L.  J.:     "The  right  of  aH 


alien  of  enemy  birth  to  sue  in  this  country 
is  derived  from  the  fact  that  he  is  resident 
here  under  a  license  from  the  Crown.  Under 
a  license  to  do  what?  Simply  to  remain  in 
this  country.  That  is  the  only  license  that 
is  material.  Can  it  be  that  a  license  to  re- 
main in  this  country  is  recalled  by  an  act 
of  the  Crown  which  compels  him  to  remain 
in  this  country?  It  seems  to  me  again  that 
one  has  only  to  state  the  proposition  to  see 
that  it  cannot  possibly  be  so.  In  my  judg- 
ment, notwithstanding  the  internment,  the 
license  to  remain  in  the  country  which  carries 
with  it  the  right  to  prosecute  an  action  in  the 
courts  of  this  country  must  remain  in  force. 
I  have  said  this  because  we  have  been  re- 
ferred to  the  recent  case  of  Rex  v.  Superin- 
tendent of  Vine  Street  Police  Station,  Ex 
parte  Liebmann,  before  Bailhache,  J.,  and 
Low,  J.,  in  which  the  only  question  the  court 
had  to  determine  was  whether  an  interned 
alien  was  entitled  to  sue  out  a  writ  of  habeas 
corpus — a  very  different  question.  The  deci- 
sion of  the  court  was  that  an  interned  alien 
had  no  right  by  means  of  a  writ  of  habeas 
corpus  to  question  the  authority  of  the 
Crown  so  to  intern  him.  There  was  no  ne- 
cessity in  that  case  to  decide  any  further 
question,  and  I  desire  to  express,  as  far  as 
I  am  personally  concerned,  my  disagreement, 
as  at  present  advised  at  all  events,  with  the 
statement  made  in  the  judgment  of  Low,  J., 
that  in  his  opinion  there  was  little  doubt 
that  it  might  be  successfully  contended  that 
notice  of  internment  is  a  sufficient  revoca- 
tion of  the  license,  the  license  there  referred 
to  being  the  license  to  remain  in  this  coun- 
try." 

Under  a  general  enabling  proclamation  ap- 
plying to  resident  aliens  of  enemy  nationality 
"so  long  as  they  quietly  pursue  their  ordinary 
avocations,"  it  has  been  held  that  those  who 
assert  an  inability  to  sue  must  prove  it. 
Pescovitch  v.  Western  Canada  Flour  Mills,  24 
Manitoba  783,  29  West.  L.  Rep.  900,  7 
West.  W.  Rep.  454,  18  Dominion  L.  Rep. 
7Q6.  Contra  Bassl  v.  Sullivan,  32  Ont.  L. 
Rep.  14,  7  Ont.  W.  N.  38,  26  Ont.  W.  Rep.  813. 

b.  Right  to  Continue  Suit. 

It  has  been  held  that  where  a  person  after 
bringing  action  becomes  an  alien  enemy,  he 
will  be  barred  from  further  maintaining  the 
action.  Le  Bret  v.  Papillon,  4  East  502,  102 
Eng.  Rep.  (Reprint)  923;  Dumenko  v.  Swift 
Canadian  Co.  32  Ont.  L.  Rep.  87,  7  Ont.  W.  N. 
155;  Bell  v.  Chapman,  10  Johns.  (N.  Y.)  183. 
See  also  De  Kozarijouk  v.  B.  k  A.  Asbestos 
Co.  16  Quebec  Pr.  213.  In  Howes  ▼.  Chester, 
33  Ga.  89,  the  court  said:  "This  is  a  case 
at  the  instance  of  the  citizens  of  New  York, 
against  the  citizens  of  this  state.  The  plain- 
tiffs were  not  alien  enemies  at  the  time'  of 
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the  institution  of  suit,  and  have  become 
alien  enemies  since.  What  disposition  shall 
be  made  of  the  action?  Shall  it  be  dismissed 
or  continued  on  the  docket?  The  authorities 
are  scant  and  confused  upon  the  question. 
Precedents,  cited  from  Massachusetts,  seem 
to  hold  that  a  continuance  is  the  proper  prac- 
tice, though  they  maintain  that  some  process 
has  to  be  sued  out  and  served  on  the  defend- 
ant, by  way  of  rene^nung  the  action  at  the 
termination  of  hostilities.  This  we  appre- 
hend, would  require  legislation  in  Georgia. 
The  English  authorities  are  equally  unsatis- 
factory. All  maintain,  however,  that  the 
proper  plea  to  be  filed  in  such  cases,  is  a  plea 
of  puis  darien  continuance,  to  the  disability 
of  the  plaintiff.  In  other  words,  a  plea  in 
abatement }  and  that  the  effect  of  the  plea  is 
to  suspend,  not  to  bar,  the  plaintiff's  remedy. 
We  ask,  if  this  plea  is  sustained,  does  it  not 
carry  the  case  out  of  court?  Take  any  of  the 
analogies  of  the  law ;  for  instance,  a  suit  by  a 
feme  sole,  who,  during  the  pendency  of  the 
action,  marries.  If  the  husband  refuse  to 
join  in  the  suit,  and  being  an  alien  enemy, 
does  not  the  action,  however  properly  brought 
in  the  beginning,  abate — that  is,  goes  out  of 
court.  Upon  the  whole  we  think  that,  upon 
authority  and  principle,  the  judgment  of  the 
court  below  dismissing  the  writ,  was  right. 
It  is  for  the  legislature  to  direct  what  dispo- 
sition shall  be  made  of  this  and  similar  cases, 
as  well  as  to  provide  for  the  payment  of  the 
costs,  if  they  see  lit." 

But  the  better  view  seems  to  be  that  the 
proceedings  will  be  stayed  merely,  and  not 
dismissed.  Luczycki  v.  Spanish  River  Pulp, 
etc.  Co.  34  Ont.  L.  Rep.  549,  9  Ont.  W.  N. 
136,  25  Dominion  L.  Rep.  198  (distinguishing 
Dumenko  v.  Swift  Canadian  Co.  32  Ont.  L. 
Rep.  87)  ;  Orenstein  v.  Egyptian  Phosphate 
Co.  [1915]  Sc.  Ct.  Sess.  (Eng.)  55;  Canadian 
Stewart  Co.  v.  Perih,  17  Quebec  Pr.  291; 
Porter  v.  Frcudenberg,  reported  in  full,  post, 
this  volume,  at  page  215;  Elgee  v.  Lovell,  1 
Woolw.  102,  8  Fed.  Cas.  No.  4,344;  Currie 
v.  The  Josiah  Harthom,  6  Fed.  Cas.  No. 
3,491a.  See  also  Gold  Ore  Treatment  Co. 
v.  Golden  Horseshoe  Estates  Co.  32  R.  P.  C. 
(Eng.)  237.  In  Luczycki  v.  Spanish  River 
Pulp,  etc.  Co.  supra,  the  court  said:  "The 
earlier  cases  show  that  the  fact  of  the  plain- 
tiff becoming  during  action  an  alien  enemy 
merely  operated  in  suspension  of  the  litiga- 
tion, and  the  question  was  usually  raised 
by  plea  in  abatement  or  by  way  of  puis  da- 
rein  continuance.  There  was  merely  tempo- 
rary incapacity  to  go- on  with  the  action,  and 
further  proceedings  remained  in  abeyance  till 
the  impediment  was  removed  by  the  closing 
of  the  war.  Harman  v.  Kingston  (1811)  3 
Campb.  (Eng.)  150;  Flindt  v.  Waters  (1812) 
15  East  (Eng.)  260.  All  these  dilatory  pleas 
have  become  obsolete,  and  are  in  fact  abol- 


ished in  this  country.  The  convenient  remedy 
now  applicable  is  a  stay  of  proceedings  under 
the  Judicature  Act,  R.  S.  0.  1914,  ch.  56,  sec 
16  (f),  'either  generally,  or  so  far  as  may  be 
necessary  for  the  purposes  of  justice.'  In  the 
last  edition  of  Bullen  &  Leake,  1915,  7  th  ed. 
p.  496,  the  author  says:  'If  the  plaintiff  was 
an  enemy  when  the  contract  was  made,  this  is 
a  defense  to  an  action  on  the  contract,  ae  the 
contract  was  illegal.  If  he  becomes  an  alien 
enemy  after  the  making  of  the  contract,  the 
defendant  should,  it  seems,  apply  for  a  stay 
of  proceedings.'  In  the  last  edition  of  Dan- 
iell's  Chancery  Practice,  8th  ed.  (1914)  vol. 
1,  p.  83,  it  is  said :  *It  does  not  appear  what 
would  be  the  effect  of  a  war  breaking  out 
between  the  country  of  the  plaintiff  and  this 
country  after  the  commencement  of  the  ac- 
tion ;  but  from  analogy  to  what  was  formerly 
the  practice  with  regard  to  outlawry  it  is 
probable  that  under  such  circumstances  the 
proceedings  would  be  stayed.'  In  Trotter's 
Law  of  Contract  during  \Var,  1914,  his  opin- 
ion is  that  *if  the  plaintiff  becomes  an  alien 
enemy  subsequently  to  the  commencement  of 
the  action  it  would  seem  that  the  case  can 
either  be  dismissed  (Alcinous  v.  Nigreu 
(1854)  4  El.  &  Bl.  217  [82  E.  C.  L.  217])  or 
proceedings  stayed  till  the  restoration  of 
peace  (see  Shepeler  v.  Durant,  14  C,  B.  582 
[78  E.  C.  L.  582])'  (p.  54).  This  same  text 
appears  in  the  supplement  to  that  volume  in 
1915,  at  p.  66,  and  this  further  is  added:  'In 
Craig  Line  Steamship  Co.  Limited  v.  North 
British  Storage  Co.  [1914]  2  Scots  L.  T.  326, 
the  action  was  sisted  on  the  prisoner  be- 
coming an  enemy  during  its  dependence. 
But  this  alternative'  (he  goes  on)  'only 
exists  when  the  contract  is  otherwise  valid, 
and  the  sole  question  is  its  enforceability 
during  war.'  Here,  I  would  note,  there  is  no 
matter  of  contract  involved:  the  action  is  in 
tort,  under  Lord  Campbell's  Act,  and  the 
plaintiff  had  a  vested  right  of  action  and  had 
commenced  her  action  before  the  war.  In 
Quebec  it  has  been  held  that  when  the  action 
by  an  alien  friend  has  been  begun  before  tlie 
war  the  court  will  not  dismiss  the  case  by 
reason  of  the  war  disenabling  further  prog- 
ress by  the  alien  enemy,  but  will  order  the 
proceedings  to  the  suspended  'par  force  ma- 
jeure' till  the  close  of  the  war.  De  Kozari- 
jouk  V.  B,  &  A.  Asbestos  Co.  (1914)  16  (Juebec 
Pr.  213,  218.  llie  matter  of  procedure  has 
been  fully  considered  in  Scotch  cases,  and  the 
uniform  ruling  is  that  an  action  brought  by 
an  alien  friend  cannot  be  further  pressed 
when  by  declaration  of  war  the  plaintiff  has 
become  an  alien  enemy,  and  the  proper  course 
is  to  'sist'  the  action,  i.  e.,  to  stay  its  further 
prosecution,  pending  the  war,  and  this  is 
stated  to  be  'in  conformity  with  the -pre- 
sumed wishes  of  Ihe  King;'  the  court  'does 
not  allow  an  enemy  to  be  treated  in  a  manner 
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contrary  to  oatural  justice.'  Orenstein  Kop- 
pel  y.  Egyptian  Phosphate  Co.  Limited 
(1914)  2  Scots  L.  T.  293,  297.  And  in  the 
later  case  cited  by  Trotter,  the  judicial  de- 
cree was  to  'sist  process  in  hoc  statu,  re- 
serving all  questions  of  expenses.*  Nov.  1914, 
2  Scots  L.  T.  326.  Such  also  has  long  been 
settled  layf  in  the  American  courts,  llie 
analogy  between  cases  of  outlawry  and  cases 
of  disability  from  the  operation  of  war  is 
recognized,  and  in  Levine  ▼.  Taylor  (1815) 
12  Mass.  8,  9,  10,  it  is  said:  'If  the  disability 
occurs,  after  the  commencement  of  the  action, 
it  only  suspends  the  proceedings  quousque, 
etc.,  and,  after  the  disability  is  removed,  the 
plaintiff  may  recontinue  the  suit.  .  .  .  Ac- 
cordingly, in  several  cases,  where  the  action 
was  commenced  before  the  declaration  of 
war,  this  court  have  expressed  an  opinion 
that  it  produced  only  a  temporary  disability ; 
and,  at  their  recommendation,  the  parties 
have  a  deed  to  continuances  without  costs  on 
either  side,  in  order  to  avoid  the  trouble  and 
expense  of  new  process  at  the  termination  of 
the  war.'  See  also  Hutchinson  v.  Brock 
(1814)  11  Mass.  119.  ...  So  long  as  the 
plaintiff  remained  quiescent  during  the  war, 
no  order  to  stay  proceedings  till  the  close  of 
the  war  was  really  needed.  If  the  plaintiff 
ventured  to  make  any  move  in  the  case,  it 
was  at  her  own  risk.  Should  any  interven- 
tion of  the  court  be  asked,  it  is  not  to  be  by 
way  of  dismissal  (when  everything  is  tied 
up  by  the  war )  but  at  most  by  way  of  staying 
the  proceedings  till  the  termination  of  the 
war,  and  this  without  costs,  or,  as  in  tht 
Scottish    case,   with    costs   reserved." 

Where  before  the  outbreak  of  war  between 
Great  Britain  and  Germany  an  English  and 
a  German  company  as  coplaintiffs  were  un- 
successful on  the  first  trial  and  appealed,  and 
war  intervened,  it  was  held  that  the  appeal 
was  suspended,  the  court  refusing  the  sug- 
gestion of  the  appellee  that  the  appellants 
might  be  divided  and  the  appeal  heard  as  to 
the  English  Company.  Actiengesellschaft  ftlr 
Anil  in  Fabrikation  v.  Levinstein,  84  L.  J. 
Ch.  842,  112  L.  T.  N.  S.  963,  32  R.  P.  C. 
140,  31  Times  L.  Kep.  225.  But  an  action 
brought  jointly  by  a  citizen  and  an  alien 
enemy  will  not  be  suspended  where  it  appears 
that  the  sole  right  of  action  is  in  the  citizen. 
Mercedes  Daimler  Motor  Co.  t.  Mandslay 
Motor  Co.  32  R.  P.  C.  (Eng.)  149,  31  Times 
L.  Rep.  178.  See  also  Rombach  Baden  Clock 
Co.  V.  Gent,  84  L.  J.  K.  B.  (Eng.)  1568,  31 
Times  L.  Rep.  492. 

Where  a  plaintiff  becomes  an  alien  enemy 
after  verdict,  it  has  been  held  that  the  court 
will  refuse  a  summary  application  to  stay 
judgment  and  execution.  Vanbrynen  v.  Wil- 
son, 9  East  321;  Brofield  v.  Lynd,  2  Mart. 
(La.)  213;  Buckley  v.  Lyttle,  10  Johns.  (N. 
Y.)  117.  In  Owens  v.  Hanney,  9  Cranch  180, 
Ann.  Cas.  1917C. — 14. 


3  U.  S.  (L.  ed.)  697,  it  seems  to  have  been 
held  that  on  an  appeal  by  a  citizen  defendant 
from  a  judgment  recovei^  by  an  alien  before 
the  outbreak  of  war,  the  judgment  may  be 
affirmed  although  the  record  shows  the  ap- 
pellee to  be  an  alien  enemy. 

In  Taylor  v.  Morgan,  2  Mart.  (La.)  263, 
an  alien  enemy's  motion  to  dissolve  an  injunc- 
tion against  his  execution   was  denied. 

It  has  been  held  that  the  objection  that  the 
plaintiff  is  an  alien  enemy  is  waived  unless 
it  is  pleaded  in  abatement.  McNair  v.  Toler, 
21  Minn.  176;  Burnside  v.  Matthews,  54  N.  Y. 
78.  On  the  contrary  in  Way  v.  State,  35  Ind. 
409,  the  court,  holding  that  a  defendant  was 
entitled  to  a  review  of  a  judgment  recovered 
by  an  alien  enemy,  said:  *'We  take  judicial 
.notice  that  before,  at,  and  after,  the  rendition 
of  the  judgment  sought  to  be  reviewed,  Vir- 
ginia, one  of  the  Confederate  states,  was  at 
war  with  Indiana,  one  of  the  adhering  or 
loyal  states  of  the  Union.  W^e  hold  that  it 
was  error  of  law,  the  court  having  no  legal 
power  to  do  so,  to  render  the  judgment,  and 
this  entitles  the  party  to  a  review  of  it." 

By  the  license  of  the  sovereign  an  alien 
enemy  may  continue  his  action.  Oskey  y. 
Kingston,  32  Ont.  L.  Rep.  190,  7  Ont.  W.  N. 
251,  wherein  the  court  said:  **Upon  cross- 
examination  of  the  widow,  the  plaintiff,  she 
stated  that  she  was  born  in  Hungary;  and 
so  it  was  argued  that,  as  an  alien  enemy,  be- 
longing to  a  country  with  which  Canada  is 
at  war,  she  could  not  maintain  this  action. 
About  seven  or  eight  years  ago,  the  deceased, 
with  his  wife,  one  infant  son,  and  an  infant 
daughter,  left  Hungary  and  went  to  the 
United  States.  Shortly  before  the  accident, 
the  deceased,  with  his  wife  and  children,  came 
to  Canada,  apparently  with  the  intention  of 
making  Canada  his  permanent  place  of  resi- 
dence. The  death  occurred,  and  this  action 
was  commenced  before  war  was  declared,  and 
I  am  of  opinion  that  the  plaintiffs  are  en- 
titled to  enforce  their  claim  in  our  courts. 
.  .  .  The  plaintiffs  are  within  the  Procla- 
mation of  His  Royal  Highness  the  Governor 
General  of  Canada  of  the  13th  day  of  August, 
1914.  This  proclamation,  after  reciting  that 
there  are  many  immigrants  of  Austro-Hun- 
garian  nationality  quietly  pursuing  their 
usual  avocations  in  various  parts  of  Canada, 
and  it  is  desirable  that  such  persons  should 
continue  in  such  avocations  without  inter- 
ruption, is  as  follows:  '1.  Such  persons  so 
long  as  they  quietly  pursue  their  ordinary 
avocations  shall  not  be  arrested,  detained  or 
interfered  with,  unless  there  is  reasonable 
ground  to  believe  that  they  are  engaged  in 
espionage,  or  attempting  to  engage  in  acts 
of  a  hostile  nature,  or  to  give  informa- 
tion to  the  enemy,  or  unless  they  other- 
wise contravene  any  law,  order  in  coun^ 
cil    or    proclamation.'      It   follows   that   the 
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plaintiflfs  are  entitled  to  continue  this  action 
and  to  recover." 

It  has  been  held  that  where  a  suit  is  com- 
menced in  time  of  peace  by  a  foreign  corpora- 
tion, and  war  is  then  declared  between  the 
countries  of  the  two  parties,  a  motion  in  ar- 
rest of  judgment  on  the  ground  of  alien 
enemy  will  be  denied  unless  every  presump- 
tion of  a  safe  conduct  or  license  to  the  for- 
eign corporation  Is  negatived.  Society  for 
Propogation  of  Gospel  v.  Wheeler,  2  Gall.  105, 
22  Fed.  Cas.  No.  13,156. 

c.  Plea  of  Alien  Enemy  in  NeutrcU  Court, 

On  the  ground  that  the  law  common  to  all 
nations  forbids  a  payment  by  one  belligerent 
subject  to  his  enemy  during  the  continuance 
of  war,  a  neutral  court  has  refused  to  enter- 
tain an  action  between  subjects  of  opposing 
powers.  Watts  v.  Unione  Austriaca  di  Navi- 
gazione,  224  Fed.  188,  affirmed  229  Fed.  136, 
143  C.  C.  A.  412,  wherein  the  court  said: 
"It  is  quite  beside  the  point  to  rely  as  the 
libelant  does  upon  the  fact  that  the  libelant 
could  enforce  this  payment  in  England  if  it 
could  find  the  respondent  or  any  of  its  prop- 
erty there.  That  recourse  would  be  available 
to  it  under  such  circumstances  as  a  particular 
application  of  the  general  rule  looking  to  the 
impairment  of  the  resources  of  the  alien 
enemy.  But  it  is  because  the  libelant  finds  it 
impossible  to  reach  the  respondent  or  its 
property  in  England  that  it  has  applied  to 
this  forum.  From  the  standpoint  of  this 
neutral  jurisdiction  the  controlling  considera- 
tion is  that  the  law  of  both  belligerent  coun- 
tries forbids  a  payment  by  one  belligerent 
subject  to  his  enemy  during  the  continuance 
of  war.  This  court,  in  the  exercise  of  juris- 
diction founded  on  comity,  may  not  ignore 
that  state  of  war  and  disregard  the  conse- 
quences resulting  from  it."  See  to  the  same 
effect  The  Kaiser  Wilhelm  II.  230  Fed.  717. 

The  contrary  view,  however,  was  taken  in 
Compagnie  Universelle,  etc.  v.  U.  S.  Service 
Corp.  84  N.  J.  Eq.  604,  96  Atl.  187.  In  that 
case,  which  was  a  suit  for  specific  perform- 
ance brought  by  a  French  company  against  a 
German  company,  the  court  distinguished 
Watts  V.  Unione  Austriaca  di  Navigazione, 
supra,  saying:  **The  present  controversy  con- 
cerns a  title  to  land  in  New  Jersey.  This 
is  a  subject  over  which  the  New  Jersey  courts 
have  almost  exclusive  control.  In  no  other 
jurisdiction  can  complete  relief  be  afforded — 
relief  that  will  operate  on  the  land  itself 
and  not  merely  on  the  person  of  the  title 
holder.  .  .  .  Judge  Veeder  dismissed  the 
suit  brought  by  Watts  &  Co.  He  seems  to 
have  treated  it  as  one  in  which  exercise  of 
jurisdiction  was  discretionary;  the  parties, 
the  contract,  and  the  attached  vessel  being 
all  foreign.    He  seems  to  have  thought  that 


the  pendency  of  the  war  and  the  laws  and 
ordinances  promulgated  by  the  belligerenta 
were  good  reasons  for  declining  jurisdiction. 
Whether  they  were  or  not — and  they  do  not 
seem  to  be  very  obviously  so — the  case  is  no 
authority  for  the  proposition  that  this  court 
should  refuse  to  entertain  a  question  of  title 
to  land  in  New  Jersey.  The  very  ground 
upon  which  it  is  held  that  the  jurisdiction 
is  discretionary,  viz.,  that  there  is  a  more 
appropriate  tribunal  elsewhere,  here  fails,  or 
rather  is  a  reason  -for  holding  it.''  The 
court  further  upheld  the  right  of  the  plaintiff 
to  bring  the  suit,  as  follows :  "It  is  said  in  the 
opinion  of  Judge  Veeder  .  .  .  that  there 
is  no  authority  bearing  upon  the  question  of 
the  standing  of  belligerents  in  the  court  of 
a  neutral  where  those  belligerents  are  for- 
bidden by  the  laws  of  their  respective  coun- 
tries to  have  dealings  with  each  other.  This 
may  have  arisen  from  the  fact  that  no  suit  by 
the  subject  of  one  belligerent  nation  domi- 
ciled abroad  has  ever  been  brought  against 
the  subject  of  another  in  the  court  of  a  neu- 
tral— a  supposition  somewhat  improbable — or 
from  the  fact  that  the  question  has  not  been 
raised,  because  it  has  been  the  professional 
opinion  that,  inasmuch  as  the  laws  of  foreign 
countries  have  no  extraterritorial  force,  the 
courts  of  neutrals  are  as  completely  open  to 
suitors  whose  governments  are  at  war  with 
each  other  as  to  other  litigants.  If  the  only 
ground  upon  which  the  courts  of  a  belligerent 
are  shut  against  its  alien  enemy  is  possible 
advantage  that  might  accrue  to  him,  this 
ground  fails  entirely  when  the  courts  of  a 
neutral  are  appealed  to.  The  neutral  nation 
is  the  friend  of  both  belligerents,  and  the 
comity  requires  that  the  doors  of  its  courts 
be  open,  if  their  subjects  have  wrongs  to 
be  righted.  On  what  ground  then,  are  they 
in  the  case  in  hand  to  be  closed?  Certainly 
not  on  the  plea  of  alien  enemy.  ...  In 
times  of  peace,  the  courts  take  jurisdiction, 
as  a  matter  of  course,  for  the  benefit  of  deni- 
zens and  aliens  alike.  If  foreign  nations  aro 
at  war  among  themselves,  this  nation  does 
not  cease  to  be  friendly.  Its  courts  remain 
open  to  their  subjects.  Certainly  a  French 
citizen  may  still  sue  an  American  citizen. 
Why  should  he  not  sue  a  German  subject? 
No  law  of  France  prohibits  it.  On  the  con- 
trary, he  may  sue  even  in  France,  if  to  his 
advantage  and  not  to  the  advantage  of  his 
enemy.  Why  may  he  not  sue  in  this  court? 
If  he  may  not,  it  can  only  be  on  the  ground 
that  this  court  will  give  some  effect  to  Ger- 
man legislation  enacted  as  a  war  measure — 
as  a  means  of  crippling  its  enemy.  As  I  have 
already  shown,  there  is  nothing  in  this  legis- 
lation, disclosed  at  least  by  the  plea,  that 
prohibits  the  German  subject  from  defending 
against  a  French  claim.  But  suppose  there 
were.    If  this  court  gave  effect  to  it,  it  would, 
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in  a  measure,  be  enforcing  German  law,  which 
on  well-settled  principles  can  have  no  extra- 
territorial operation,  to  the  detriment  of  the 
French  citizen  asking  to  be  heard.  This,  it 
seems  to  me,  would  be  an  unneutral  act.  I 
therefore  think  that  the  plea  should  be  over- 
ruled, and  that  the  defeznlants  who  have  not 
disclaimed  should  answer." 

The  court  of  a  neutral  nation  has  enter- 
tained a  suit  hy  the  subject  of  a  belligerent 
against  a  neutral  on  a  tripartite  agreement 
involving  a  subject  of  the  otlier  belligerent 
power.  Lindenberger  Cold  Storage,  etc.  Co.  ▼• 
Lindenberger,  235  Fed.  542. 

2.  AoAiNST  Alien  Enemy. 

a.  Capckcity  to  Be  Sued. 

An  alien  enemy  may  be  sued  in  the  courts 
of  the  hostile  country.  Ingle  v.  Mannheim 
Ins.  Co.  [1915]  IK.  B.  (Eilg.)  227,  84  L.  J, 
K.  B.  491,  112  L.  T.  N.  S.  510,  59  Sol.  J.  59, 
31  Times  L.  Rep.  41 ;  Robinson  v.  Continental 
Ins.  Co.  [1915]  1  K.  B.  165,  112  L.  T.  N. 
S.  125,  20  Com.  Cas.  125,  59  Sol.  J.  7,  31 
Times  L.  Rep.  20,  84  L.  J.  K.  B.  238 ;  Halsey 
v.  Lowenfeld  [1916]  1  K.  B.  143  [1916]  W.  N. 
331,  32  Times  L.  Rep.  709  (a  debt  accrued 
since  beginning  of  war)  ;  Porter  v.  Freuden- 
berg,  reported  in  full,  post,  this  volume,  at 
page  215;  Lee  v.  Rogers,  2  Sawy.  549,  14  Fed. 
Cas.  No.  8.201;  Washington  University  v. 
Finch,  18  Wall.  106,  21  U.  S.  (L.  ed.)  818; 
Cocks  V.  Izard,  5  Fed.  Cas.  No.  2,934;  Watts 
V.  Unione  Austriaca  di  Navigazlone,  224  Fed. 
188;  Lindenberger  Cold  Storage,  etc.  Co.  v. 
Lindenberger,  235  Fed.  542;  Rusa  v.  Mitchell, 
11  Fla.  80;  Mixer  v.  Sibley,  53  111.  61;  Sey- 
mour v.  Bailey,  66  111.  288;  Tliomas  v.  Ma- 
hone,  9  Bush  (Ky.)  Ill;  Herbert  v.  Rowles, 
30  Md.  271 ;  Dorsey  v.  Kyle,  30  Md.  513.  96 
Am.  Dec.  617;  Dorsey  v.  Dorsey,  30  Md.  522, 
96  Am.  Dec.  633;  Dorsey  v.  Thompson,  37 
Md.  25;  McNair  v.  Toler,  21  Minn.  175;  De 
Jarnette  v.  DeGiverville,  56  Mo.  440.  Com- 
PQ4-C  Grinnan  v.  Edwards,  21  W.  Va.  347; 
Raymond  v.  Camden,  22  W.  Va.  180. 

"The  reason  why  the  rule  debarring  action 
on  the  part  of  an  alien  enemy  plaintiff  can 
have  no  application  where  the  parties  are 
reversed  is  plain.  The  rule  is  based  upon  the 
obvious  ground  that  it  is  contrary  to  public 
policy  for  the  courts  of  a  belligerent  country 
to  render  any  assistance  to  an  alien  enemy 
to  enforce  rights  which,  but  for  the  war,  he 
would  be  entitled  to  enforce  to  his  own  ad- 
vantage and  to  the  detriment  of  his  enemy. 
It  is  apparent,  therefore,  that  to  hold  that  a 
subject's  right  of  action  in  his  own  country 
against  an  alien  enemy  is  suspended,  would 
be  to  defeat  the  very  object  of  the  suspensory 
rule,  and  to  turn  a  disability  into  a  relief. 
This  is  the  municipal  law  of  England.    .    .    . 


And  in  the  absence  of  proof  of  the  foreign 
law,  it  may  be  taken  to  be  the  law  of  Austria- 
Hungary  and  of  France.  It  is  in  fact  the  law 
common  to  all  nations,  since  it  is  merely  a 
formulation  of  the  ioBtinct  of  self-defense." 
Watts  V.  Unione  Austriaca  di  Navigazione, 
224  Fed.  188. 

"War  is  a  very  practical  science.  The  thing 
aimed  at — both  at  common  law  and  under 
statutes — is  to  prevent  assistance  in  any 
form  reaching  the  enemy.  The  opportunity  to 
take  something  from  the  enemy  is  not  denied, 
unless  it  involves  an  exchange.  Indeed,  tak- 
ing from  the  enemy  is  one  of  the  practices 
if  not  the  objects  of  war.*'  Lindenberger  Cold 
Storage,  etc.  Co.  v.  J.  Lindenberger,  235  Fed. 
542. 

The  English  statutes  and  orders  governing 
the  carrying  on  of  a  banking  business  by  an 
alien  enemy  have  been  held  to  defeat  the 
right  of  British  subjects  to  levy  execution 
and  deal  with  the  assets  of  the  alien  enemy  in 
any  manner  other  than  that  prescribed  by 
such  statutes  and  orders.  Leader  v.  Direction 
Der  Disconto  Gesellschaft  [1916]  3  K.  B. 
(Eng.)  154,  84  L.  J.  K.  B.  1806,  113  L.  T. 
N.  S.  596,  59  Sol.  J.  544,  31  Times  L.  Rep. 
464. 

b.  Right  to  Defend. 

An  alien  enemv  is  entitled  to  make  a  de- 
fense  when  he  is  sued  in  the  courts  of  the 
hostile  country.  Robinson  v.  Continental  Ins. 
Co.  [1915]  1  K.  B.  (Eng.)  155,  112  L.  T.  N. 
S.  125,  84  L.  J.  K,  B.  238,  20  Com.  Cas.  125, 
69  Sol.  J.  7,  31  Times  L.  Rep.  20;  Porter  v. 
Freudenberg,  reported  in  full,  post,  this  vol- 
ume, at  page  215;  Rydstrom  v.  Krom,  21 
British  Columbia  254,  21  Dominion  L.  Rep. 
118,  7  West.  W.  Rep.  1290,  31  West.  L.  Rep. 
7  (may  be  entitled  to  costs)  ;  McVeigh  v.  U. 
S.  11  Wall.  259,  20  U.  S.  (L.  ed.)  80;  U.  S. 
V.  1766  Shares.  5  Blatchf.  231,  27  Fed.  Cas. 
No.  15,961;  Russ  v.  Mitchell,  11  Fla.  80; 
Buford  V.  Speed,  11  Bush  (Ky.)  338;  McNair 
V.  Toler,  21  Minn.  175.  "To  allow  an  action 
against  an  alien  enemy  to  proceed  and  to  re- 
fuse to  allow  him  to  appear  and  defend  him- 
self would  be  opposed  to  the  fundamental 
principles  of  justice.  No  state  of  war  could, 
in  my  view,  demand  or  justify  the  condemna- 
tion by  a  civil  court  of  a  man  unheard." 
Robinson  v.  Continental  Ins.  Co.  supra. 

"Having  a  right  to  make  defense,  it  follows 
that  Buford  had  a  right  to  employ  counsel, 
for  without  counsel  no  defense  could  be  made. 
In  order  to  secure  counsel  he  must  have  had 
a  right  to  contract  with  attorneys  residing 
within  the  enemy's  country  where  the  court 
was  sitting  in  which  the  counsel  was  to  ap- 
pear, and  to  pay  them  for  their  services,  oth- 
erwise the  established  right  to  make  defense 
is  a  delusion  and  a  mockery."  Buford  v. 
Speed,  11  Bush    (Ky.)    338. 
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*'It  is  argued  that  as  a  consequence  of  war, 
all  intercourse  or  traffic  with  the  enemy  is 
prohibited,  and  contracts  made  during  the 
war  are  void  and  therefore  attorneys  of  this 
court  cannot  be  employed  to  appear  for  such 
a  defendant.  This  is  true  as  a  general  prin- 
ciple, and  is  applicable  to  all  commercial 
relations,  without  the  express  permission  of 
thu  government.  There  are,  however,  excep- 
tions to  this  rigorous  rule  arising  out  of  a 
public  necessity  created  by  the  war  itself. 
Antoine  v.  Morehead,  6  Taunt.  (Eng.)  237. 
We  do  not  think  the  appearance  of  attorney 
in  this  case  is  a  commercial  transaction  or 
one  within  the  policy  and  meaning  of  the 
restriction.  It  would  be  revolting  to  the 
rules  of  justice  which  govern  a  court,  to  drag 
therein  a  party,  and  then  say  to  him,  al- 
though you  are  properly  before  the  court, 
you  are  an  alien  enemy  and  shall  not  be 
heard,  yet  judgment  shall  be  rendered  against 
you.  We  are  of  the  opinion  that  an  alien 
enemy  may  be  made  a  party  defendant  to 
suit  in  our  courts,  and  that  when  made  a 
party,  may  be  heard  by  attorney  in  his  de- 
fense. The  organization  of  our  courts,  and 
rules  and  practice  thereof  give  the  permis- 
sion, subject  to  be  withheld  in  a  proper  case, 
at  the  discretion  of  the  court."  Ross  v.  Mit- 
chell, 11  Fla.  80. 

c.  Notice, 

As  is  pointed  out  in  Porter  v.  Freudonbcrg, 
reported  in  full,  post,  this  volume,  at  page  215, 
the  real  difficulty  that  arises  in  seeking  to 
enforce  a  right  against  an  alien  enemy  is  that 
of  fixing  him  with  proper  notice  of  the  pro- 
ceedings. In  that  case  it  was  held  that  sub- 
stituted service  may  be  made  on  the  defend- 
ant's agent  within  the  jurisdiction.  And  in 
Cocks  V.  Izard,  5  Fed.  Cas.  No.  2,934,  it  was 
held  that  service  on  an  agent  who  before 
the  outbreak  of  the  war  was  appointed  attor- 
ney by  an  alien  enemy  was  a  good  service 
on  the  alien  enemy. 

Mere  publication  is  not  sufficient  as  against 
an  alien  enemy  in  the  hostile  country.  Rock- 
hold  V.  Blevins,  6  Baxt.  (Tenn.)  1*15.  But 
notice  by  publication  has  been  regarded  as 
sufficient  to  validate  proceedings  against 
property  within  the  jurisdiction.  McVeigh 
V.  U.  S.  n  Wall.  259,  20  U.  S.  (L.  ed.)  80; 
Mixer  v.  Sibley,  53  111.  61 ;  Willard  v.  Boggs, 
66  111.  163;  Seymour  v.  Bailey,  66  111.  288; 
Selden  v.  Preston,  11  Bush  (Ky.)  191.  See 
also  Washington  University  v.  Finch,  18  Wall. 
106,  21  U.  S.  (L.  ed.)  818.  Compare  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Hall,  7  Am.  Law. 
Reg.  (N.  R.)  606;  Grinnan  v.  Edwards,  21 
W\  Va.  347 ;  Raymond  v.  Camden,  22  W.  Va. 
180. 

The  validity  of  service  by  publication  dur- 
ing the  Civil  War  was  discussed  in  Dorsey  v. 


Thompson,  37  Md.  25,  as  follows:  "The  ap- 
pellant wRs  alleged  to  be  a  nonresident,  and 
was  proceeded  against  aa  a  nonresident  de- 
fendant, by  order  of  publication  in  the  usual 
form,  and  as  authorized  and  directed  by  the 
statute  law  of  the  state.  The  order  was  duly 
published  once  in  each  of  four  successive  w^eeks 
before  the  1st  of  February,  1864,  as  required, 
warning  the  appellant,  and  other  absent  de- 
fendants, to  appear  and  answer  on  or  before 
the  Ist  of  May,  1864.  This  order  of  publica- 
tion was  not  heeded  by  the  appellant,  be- 
cause, as  he  alleged,  he  was,  at  the  time, 
within  the  lines  of  the  Confederate  states, 
a  power  at  war  with  the  United  States,  and 
that  it  was  unlawful  for  him  either  to  re- 
ceive or  obey  the  notice  thus  attempted  to 
be  given;  and  that,  consequently,  all  the  pro- 
ceedings had  in  the  cause,  so  far  as  he  is 
concerned,  are  without  eflfect  and  void,  the 
court  failing  to  acquire  jurisdiction  to  decree 
against  him.  This  position  of  the  appellant 
would  be  entirely  correct  and  unanswerable, 
if  he  had  been  a  citizen  or  resident  of  anv 

• 

of  the  Confederate  states  at  the  commence- 
ment of  the  war.  But  that  was  not  the  case 
with  the  appellant.  At  the  commencement 
of  the  war  he  was  a  resident  citizen  of  this 
state;  and  it  was  not  until  about  the  1st  of 
July,  1861,  and  after  hostilities  had  com- 
menced, that  he  voluntarily  left  the  state  and 
went  to  Virginia,  one  of  the  Confederate 
states,  and  afterwards  joined  the  Confederate 
army.  These  facts  are  fully  disclosed  in  rec- 
ords brought  into  this  court  by  the  appel- 
lant himself,  in  one  of  which  was  involved  the 
validity  of  the  order  of  sale  passed  in  this 
cause.  Dorsey  v.  Garey,  30  Md.  489;  DorHey 
V.  Kyle,  30  Md.  512;  Dorsey  v.  Dorsey,  30 
Md.  522.  On  these  facts  appearing  in  the 
case  of  Dorsey  v.  Dorsey  just  referred  to, 
this  court  decided  that  the  appellant  was 
subject  to  the  notice  given  by  publication, 
and  that  he  was  bound  by  the  proceedings 
taken  in  the  cause,  as  any  other  nonresident 
defendant  would  be,  notwithstanding  his  al- 
legation that  he  was  at  the  time  within  the 
Confederate  lines,  and  that  he  could  not  in 
fact  receive  the  notice.  Tliat  the  presumption 
of  notice,  resulting  from  the  due  publication 
of  the  order  of  court,  was  such  as  to  confer 
upon  the  court  power  and  jurisdiction  to 
decree  upon  the  subject-matter  of  the  suit, 
that  subject-matter  itself  being  within  the 
jurisdiction  of  the  court.  Indeed,  without 
such  presumption  and  such  power,  the  right-s 
of  creditors,  and  the  rights  of  cestuis  que 
trust,  would,  in  many  cases,  be  utterly  sacri- 
ficed and  lost.  Subsequently,  the  case  of 
Johnson  v.  Robertson,  34  Md.  165,  came  into 
this  court,  and  in  that  case  was  involved  the 
validity  of  a  notice  by  publication,  the  de- 
fendant intended  to  be  affected  by  it  having 
left  the  state,  and  being  at  the  time  engaged 
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in  the  Coolederate  service.  Hie  notice  there 
was  held  to  be  ineffectual;  but  it  was  so 
held  in  deference  to  and  upon  the  authority 
of  the  decision  of  the  Supreme  Court  of  the 
United  SUtes  in  Dean  v.  Nelson,  10  Wall. 
158  [19  U.  6.  (L.  ed.)  926],  where  the  doc- 
trine was  announced,  without  limitation  or 
qualification,  that  such  notice,  to  affect  a 
party  so  situated,  was  an  idle  form,  and  there- 
fore a  mere  nullity.  By  a  more  recent  de- 
cision, however,  of  the  same  learned  tribunal, 
the  principle  of  the  case  of  Dean  v.  Nelson 
has  been  materially  modified;  and  the  doc- 
trine as  last  announced,  in  Ludlow  v.  Ram- 
sey, 11  Wall.  581  [20  U.  S.  (L.  ed.)  210] 
is,  that  notice  by  publication  is  effectual, 
when  duly  authorized  and  regularly  given, 
as  against  a  party  voluntarily  absenting  him- 
self from  his  home  within  the  Federal  or 
Union  lines,  and  going  into  the  Confederate 
lines  to  engage  in  hostilities  against  the  gov- 
ernment of  his  domicil." 

3.  Effect  of  Was  on  Statute  of  Limita- 
tions. 

As  between  alien  enemies,  the  running  of 
a  statute  of  limitations  is  suspended  by  war, 
to  continue  at  the  end  of  the  war.  Hanger 
V.  Abbott,  6  Wall.  532,  18  U.  S.  (L.  ed.) 
939;  The  Protector,  9  Wall.  687,  19  U.  S. 
(L.  ed.)  812;  Chappelle  v.  Olney,  1  Sawy. 
401,  5  Fed.  Cas.  No.  2,613;  Jackson  Ins.  Co. 
V.  Stewart,  1  Hughes  310,  6  Am.  L.  Reg.  (N. 
S.)  732,  13  Fed.  Cas.  No.  7,152;  Williams 
V.  State,  37  Ark.  463 ;  Mixer  v.  Sibley,  63  111. 
€1  (redemption  from  sale  on  attachment)  ; 
Perkins  v.  Rogers,  35  Ind.  124,  9  Am.  Rep. 
639;  Selden  v.  Preston,  11  Bush  (Ky.)  191; 
Robson  V.  Wall,  2  Nott  k  McC.  (S.  C.)  498, 
10  Am.  Dec.  623;  Luter  v.  Hunter,  30  Tex. 
689,  98  Am.  Dec.  494. 

"It  is  nothing,  .  .  .  but  a  necessary 
legal  logic  that  the  one  period  should  be 
taken  from  the  other.  If  the  law  did  not,  by 
a  necessary  implication,  take  this  time  out 
of  that  prescribed  by  the  statute,  one  of  the 
two  things  would  happen:  either  the  plain- 
tiff would  lose  his  right  of  suit  by  a  judicial 
construction  of  law  which  deprived  him  of 
the  right  to  sue  yet  permitted  the  statute 
to  run  until  it  became  a  complete  bar,  or 
else,  holding  the  statute  under  the  circum- 
stances to  be  no  bar,  the  defendant  would 
be  left,  after  the  war  was  over,  without  the 
protection  of  any  limitation  whatever.  It 
was  therefore  necessary  to  adopt  the  time 
provided  by  the  statute  as  limiting  the  right 
to  sue,  and  deduct  from  that  time  the  period 
of  disability.''  Semmes  v.  Hartford  Ins.  Co. 
13  Wall.  158,  20  U.  S.  (L.  ed.)  490. 

"Total  inability  on  the  part  of  an  enemy 
creditor  to  sustain  any  contract  in  the  tribu- 
nals of  the  other  belligerent  exists  during 


war,  but  the  restoration  of  peace  removes  the 
disability,  and  opens  the  doors  of  the  courts. 
Absolute  suspension  of  the  right,  and  prohibi- 
tion to  exercise  it,  exist  during  war  by  the 
law  of  nations,  and  if  so,  then  it  is  clear  that 
peace  cannot  bring  with  it  the  remedy  if  the 
war  is  of  much  duration,  unless  it  also  be 
held  that  t^e  operation  of  the  statute  of 
limitation  is  also  suspended  during  the  period 
the  creditor  is  prohibited,  by  the  existence  of 
the  war  and  the  law  of  nations,  from  enforc- 
ing his  claim.  Neither  laches  nor  fraud  can 
be  imputed  in  such  a  case,  and  none  of  the 
reasons  on  which  the  statute  is  founded  can 
possibly  apply,  as  the  disability  to  sue  be- 
comes absolute  by  the  declaration  of  war,  and 
is  a  conclusion  of  law.  Ability  to  sue  was 
the  status  of  the  creditor  when  the  contract 
was  made,  but  the  effect  of  war  is  to  suspend 
the  right,  not  only  without  any  fault  on  his 
part,  but  under  circumstances  which  make 
it  his  duty  to  abstain  from  any  such  attempt. 
His  remedy  is  suspended  by  the  acts  of  the 
two  governments  and  by  the  law  of  nations, 
not  applicable  at  the  date  of  the  contract,  but 
which  comes  into  operation  in  consequence  of 
an  event  over  which  he  has  no  control.  Old 
decisions,  made  when  the  rule  of  law  was 
that  war  annulled  all  debts  between  the  sub- 
jects of  the  belligerents,  are  entitled  to  but 
little  weight,  even  if  it  is  safe  to  assume  that 
they  are  correctly  reported,  of  which,  in  re- 
spect to  the  leading  case  of  Prideaux  v.  Web- 
ber, 1  Lev.  (Eng.)  31,  there  is  much  doubt. 
Weller  v.  Prideux,  1  Keble  (Eng.)  157;  Lee 
V.  Rogers,  1  Lev.  (Eng.)  110;  Hall  v.  Wy- 
bourne,  2  Salk.  ( Eng. )  420 ;  Aubry  v.  Fortes- 
cue,  10  Mod.  (Eng.)  205,  are  of  the  same 
class,  and  to  the  same  effect.  All  of  those 
decisions  were  made  between  parties  who 
were  citizens  of  the  same  jurisdiction,  and 
most  of  them  were  made  nearly  a  hundred 
years  before  the  international  rule  was  ac- 
knowledged, that  war  only  suspended  debts 
due  to  an  enemy,  and  that  peace  had  the 
effect  to  restore  the  remedy.  The  rule  of  the 
present  day  is,  that  debts  existing  prior  to 
the  war,  but  which  made  no  part  of  the  rea- 
sons for  undertaking  it,  remain  entire,  and 
the  remedies  are  revived  with  the  restoration 
of  peace."  Hanger  v.  Abbott,  6  Wall.  532, 
18  U.  S.  (L.  ed.)  939. 

It  has  been  held  that  the  disability  to  sue 
imposed  by  the  Civil  War  avoided  a  special 
limitation  in  a  contract  of  insurance.  Semmes 
v.  Hartford  F.  Ins.  Co.  13  Wall.  158,  20  U. 
S.  (L.  ed.)  490,  wherein  the  court  said: 
"It  is  not  necessary,  in  the  view  which  we 
take  of  the  matter,  to  inquire  whether  the 
circuit  court  was  correct  in  the  principle  by 
which  it  fixed  the  date,  either  of  the  com- 
mencement or  cessation  c^  the  disability  to 
sue  growing  out  of  the  events  of  the  war. 
For   we  are  of  opinion  that  the  period  of 
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twelve  months  which  the  contract  allowed 
,  the  plaintiff  for  bringing  his  suit  does  not 
open  and  expand  itself  so  as  to  receive  within 
it  three  or  four  years  of  legal  disability  cre- 
ated by  the  war  and  then  close  together  at 
each  end  of  that  period  so  as  to  complete 
itself,  as  though  the  war  had  never  occurred. 
It  is  true  that,  in  regard  to  the  limitation 
imposed  by  statute,  this  court  hajs  held  that 
the  time  may  be  so  computed,  but  there  the 
law  imposes  the  limitation  and  the  law  im- 
poses the  disability.  .  .  .  When  the  bar 
of  the  contract  is  removed  there  still  remains 
the  bar  of  the  statute,  and  though  the  plain- 
tiff may  show  by  his  disability  to  sue  a  suf- 
ficient answer  to  the  twelve  months  provided 
by  the  contraxjt,  he  must  still  bring  his  suit 
within  the  reasonable  time  fixed  by  the  leg- 
islative authority,  that  is,  by  the  statute  of 
limitations.  We  have  no  doubt  that  the  dis- 
ability to  sue.  imposed  on  the  plaintiff  by 
the  war  relieves  him  from  the  consequences 
of  failing  to  bring  suit  within  twelve  months 
after  the  loss,  because  it  rendered  a  com- 
pliance with  that  condition  impossible  and 
removes  the  presumption  which  that  contract 
says  shall  be  conclusive  against  the  validity 
of  the  plaintiff's  claim." 

VJ.  Naturalization, 

In  the  United  States  the  statute  provides 
that  "no  alien  who  is  a  native  citizen  or  sub- 
ject, or  a  denizen  of  any  country,  state,  or 
sovereignty  with  which  the  United  States  arc 
at  war,  at  the  time  of  his  application,  shall 
be  then  admitted  to  become  a  citizen  of  the 
United  States."  Rev.  St.  §  2171;  5  Fed. 
St.  Ann.  208.  See  Ex  p.  Newman,  2  Gall. 
11,  18  Fed.  Cas.  ^>o.  10,174;  Little's  Case,  2 
Browne  (Pa.)  218;  Ex  p.  Overington,  5  Bin. 
(Pa.)    371. 

The  right  of  an  alien  enemy  to  file  his  dec- 
laration as  a  preparatory  step  to  naturaliza- 
tion was  upheld  in  the  case  of  Little's  Case, 
2  Browne  (Pa.)  218,  wherein  the  court  said: 
"How  can  any  harm  or  danger  ensue  to  the 
United  States,  from  the  act  of  the  alien  in 
making  the  registry  of  his  arrival,  whereby 
he  will  be  better  known;  or  in  declaring  his 
intention  of  becoming  a  citizen,  when  he  gains 
no  personal  privileges  in  consequence  thereof; 
and  when  the  President  of  the  United  States, 
by  virtue  of  the  Act  of  the  6th  of  July  one 
thousand  seven  hundred  and  ninety  eight, 
may  at  any  time  during  the  war,  secure  and 
cause  him  to  be  removed  as  an  alien  enemy. 
If,  after  the  war  with  his  nation  is  over,  on 
his  application  to  be  admitted  to  be  a  citizen, 
he  shall  be  able  to  satisfy  the  court  th&t  he 
has  preserved  a  good  moral  character,  and 
has  been  attached  to  the  principles  of  the 
constitution  while  hostilities  existed,  his 
claim  to  citizenship  will  be  equal,  if  not  great- 
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er,  than  could  be  acquired  by  a  similar  de 
meanor  and  disposition  in  time  of  peace. 
On  the  contrary,  Story,  J.,  said  in  Ex  p.  New- 
man, 2  Gall.  11,  18  Fed.  Gaa.  No.  10,174: 
"The  petitioner  is  an  alien  enemy,  and  there- 
fore has  no  legal  standing  in  court  to  acquire 
even  inchoate  rights.  We  have  so  held  on  a 
former  application.  The  Act  of  Congress  of 
30th  of  July,  1813,  ch.  135,  on  which  this 
motion  is  founded,  does  not  apply.  That  act 
enables  persons,  who  before  the  war  had  made 
the  preparatory  declaration,  to  become  citi- 
zens in  the  same  manner  as  if  war  had  not 
intervened.  But  it  confers  no  privileges  on 
other  persons.  The  petitioner,  therefore,  can- 
not exempt  himself  from  the  general  disabili- 

ty." 

In  Canada  under  the  Naturalization  Act, 
R.  S.  C.  Id06,  it  has  been  held  that  an  alien 
enemy  cannot  become  naturalized.  In  re 
Cimonian,  34  Ont.  L.*  Rep.  129,  23  Dominion 
L.  Rep.  363,  8  Ont.  W.  N.  448.  Compare  In 
re  Herzfeld,  46  Quebec  Super.  Ct.  281.  In 
the  case  first  cited  the  court  said:  ''Natural- 
ization in  Canada  has  been,  during  the  more 
than  half  a  century  under  which  it  has  been 
under  my  observation,  really  little,  if  any- 
thing, more  than  a  matter  of  form.  It  could 
hardly  be  more  than  that  having  regard  to 
the  easy  method  by  which  it  was  attain- 
able under  the  act  in  question:  affidavits 
of  the  applicant's  residence  and  allegiance;  a 
certificate  of  a  commissioner  for  taking  af- 
fidavits, a  justice  of  the  peace  or  notary,  or 
any  other  of  the  numerous  persons  authorized 
by  the  act  to  give  it,  without  any  power  in 
the  court  to  interfere  unless  some  one  opposed 
or  objected  in  the  manner  before  mentioned — 
a  thing  which  in  all  my  experience  never 
happened.  So  that,  if  the  act  be  applicable 
to  an  alien  'enemy,  it  is  something  like  an 
invitation  to  spies  to  provide  themselves  with 
the  cloak  of  concealment  which  its  provisions 
supply,  giving  to  them  aid  in  Canada,  and, 
that  which  is  worse,  credentials  which,  in 
other  parts  of  the  Empire,  are  likely  to  be 
accepted,  and  relied  upon  with  confidence. 
.  .  .  That  eminent  writer  upon  the  subject 
of  Nationality,  aiid  upon  other  kindred  sub- 
jects, Chief  Justice  Piggott,  seems  to  have  no 
doubt  that  the  effect  of  the  decision  in  the 
case  of  The  King  v.  Lynch  is  that  an  alien 
enemy  could  not  be  naturalized  in  Great 
Britain,  under  the  laws  in  force  in  Great 
Britain  when  that  case  was  decided,  laws 
precisely  like  those  in  question  upon  these  ap- 
plications. See  Piggott  on  Nationality,  p.  137. 
In  the  Province  of  Alberta,  Harvey,  C.  J., 
with,  I  understand,  the  concurrence  of  all 
the  other  judges  of  the  supreme  court  of  that 
province,  approving  of  the  opinion  expressed 
in  Piggott  on  Nationality,  made  a  general 
ruling  against  the  naturalization  of  any  alien 
enemy,  a  ruling  in   all  things  in   point  inv 
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these  cases.  •  .  .  The  subject  must  not  be 
treated  as  if  it  were,  and  were  merely,  the 
question  whether  an  alien  enemy  would  be 
disabled  from  seeking  redress  in  the  civil 
courts,  redress  of  the  character  there  com- 
monly awarded.  The  question  is  a  very  dif- 
ferent one.  It  is  whether  the  act  in  question 
enables  an  alien  enemy  to  become  naturalized 
in  Canada;  the  onus  of  showing  that  it  does 
rests  upon  him;  and,  if  he  satisfy  that  onus, 
common-law  disabilities  cannot  stand  in  his 
way;  but,  if  he  do  not,  nothing  else  can  help 
him;  and  I  may  add»  parenthetically,  that  if 
a  convention,  between  nations,  for  mutual 
naturalization,  were  confirmed  by  Act  of  Par- 
liament, it  could  hardly  be  construed  as  appli- 
cable in  time  of  war  between  the  contracting 
nations.  The  King's  license,  or  a  procla- 
mation tantamount  to  it,  may  relieve  from 
the  disability  to  sue;  but,  as  I  have  said, 
nothing  short  of  an  Act  of  Parliament  can 
confer  any  right  to  naturalization.  .  .  . 
Grave  reasons  at  once  suggest  themselves  to 
the  mind  why  such  an  enactment  should  not 
be  applicable  to  an  alien  enemy,  especially 
in  these  days  when  the  power  of  some  great 
armies  is  so  mightily  increased  by  the  rami- 
fications of  vast  numbers  of  spies  throughout 
the  length  and  breadth,  and  in  all  the  comers, 
of  the  enemy  country ;  an  army  of  spies  consti- 
tuting largely  the  eyes,  ears,  and  intelligence 
of  the  fighting  army.  With  present  battle- 
fields so  far  away  from  Canada,  the  vital 
importance  of  every  mind  of  protection 
against  such  a  system  of  spying  may  not  be 
fully  appreciated  by  all  of  us  as  it  should 
be;  but,  if  we  remember  that  some  day  the 
battlefields  may  be  at  or  within  our  gates, 
that  importance  cannot  but  be  more  apparent. 
>^,  too,  AS  I  have  already  intimated,  fairness 
in  one  part  of  the  Empire  to  all  other  parts, 
demands,  at  least,  great  care  in  admitting 
any  alien  enemy  to  the  status  of  a  British 
Bubject.  If  the  methods  provided  in  the  act 
in  question  be  applicable  to  such  an  alien, 
then,  indeed,  the  least,  if  any,  care  has  been 
taken.'* 

It  has  been  said  that  during  the  year  1915 
the  Secretary  of  State  for  Great  Britain  and 
Ireland  granted  certificates  of  naturalization 
to  a  number  of  persons  who  were  described 
as  Austrians,  Germans,  and  Turks.  See  In 
re  Cimonian,  34  Ont.  L.  Rep.  129,  23  Domin- 
ion L.  Rep.  363,  8  Ont.  W.  N.  448. 
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8.  8AMXJZX  AND  ROSENFELD. 
XH  BE  MERTEirS  PATENTS. 


England — Court  of  Appeal — January  19, 

1916. 


il91S1    1  K.  B.  867. 


War  ~  '^Alien  Enemy." 

The  term  "alien  enemy'*  includes  not  only 
a  subject  of  enemy  nationality  but  also  a 
domestic  or  neutral  subject  who  is  volun- 
tarily resident  in  hostile  territory  or  is  car- 
rying on  business  therein. 

[See  note  at  end  of  this  case.] 

Suits  by  amd  Ag>l«at> 

An  alien  enemy  may  be  sued  within  the 
realm  but  cannot  sue  therein.  He  ma^  ap< 
pear  and  defend  in  an  action  against  him  or 
appeal  from  a  judgment  against  him  as  de- 
fendant but  cannot  appeal  in  an  action 
brought  by  him  before  the  outbreak  of  hos- 
tilities. 

[See  note  at  end  of  this  case.] 

Service  »f  Notiee. 

Substituted  service  of  notice  of  a  writ 
against  an  alien  enemy  domiciled  abroad  may 
be  ordered  to  be  made  on  a  local  agent  main- 
tained by  him. 

[See  note  at  end  of  this  case.] 


[858]  Porter  v.  Fbeddenbebo. 

Appeal  of  the  plaintiff  from  an  order  made 
at  chambers  by  Scrutton,  J.,  giving  leave  to 
issue  a  concurrent  writ  against  the  defend- 
ant, an  alien  enemy,  and  to  serve  notice  of 
it  upon  the  defendant  at  Berlin. 

The  action  was  brought  to  recover  a  quar- 
ter's rent  due  on  September  29,  1914,  under 
a  lease  made  in  1903,  at  a  rental  of  625/.,  of 
certain  premises  in  Princes  Street,  Hanover 
Square.  The  defendant  resided  and  carried 
on  business  as  a  mantle  manufacturer  at  Ber- 
lin, in  the  Empire  of  Germany,  and  had  for 
some  time  before  the  outbreak  of  war  carried 
on  a  branch  establishment  at  the  above  prem- 
ises by  means  of  an  agent  named  Arthur 
Barnes.  According  to  the  plaintiff's  afiidavit» 
a  quantity  of  stock  was  usually  kept  on  the 
premises,  but  immediately  before  September 
29,  1914,  the  whole  of  the  stock,  fixtures,  and 
fittings  was  removed  from  the  premises.  On 
September  28  the  keys  of  the  premises  were 
sent  to  the  plaintiff'  by  Barnes,  and  the  plain- 
tiff intimated  that  they  would  be  held  at  the 
disposal  of  Barnes  as  the  agent  of  the  de- 
fendant. 
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After  the  issue  of  the  writ  the  plaintiff 
applied  at  chambers  to  Scrutton,  J.,  for  di- 
rections as  to  the  manner  of  serving  the  writ 
upon  the  defendant  in  Berlin.  Scrutton,  J., 
gave  liberty  to  the  plaintiff  to  lASue  a  con- 
current writ  against  the  defendant  and  to 
serve  notice  of  the  writ  upon  him  in  Berlin. 

The  plaintiff  appealed. 

Cecil  Fitch  for  plaintiff. 
W.  W.  Young,  Son  d  Ward,  solicitors  for 
plaintiff. 

[859]  ElBEGLINGEB  V,  S.  SaMITEL  k  ROSENFELD. 

Appeal  from  a  similar  order  of  Scrutton, 
J.,  in  chambers  giving  the  plaintiffs  leave  to 
serve  notice  of  a  concurrent  writ  upon  the 
defendants  in  Germany. 

The  plaintiffs  were  skin  and  hide  mer- 
chants, carrying  on  business  in  London  and 
at  Antwerp.  Before  the  outbreak  of  war 
they  had  entered  into  contracts  for  the  sale 
of  cargoes  of  hides  from  Australia  to  the 
defendants,  who  carried  on  business  in  Lon- 
don. Before  the  outbreak  of  war  the  defend* 
ants  intimated  that  they  did  not  intend  to 
carry  out  the  contracts.  After  the  outbreak 
of  war  a  writ  was  issued,  and  the  plaintiffs 
claimed  to  have  effected  proper  service  of  it 
upon  the  defendants  by  leaving  it  upon  one 
Bonome,  a  person  who  appeared  to  be  in 
control  or  management  of  the  business  here 
(see  Order  xlviiia,  r.  3).  Bonome  entered  a 
conditional  appearance  and  applied  to  set 
aside  the  service.  Scrutton,  J.,  set  it  aside 
upon  the  ground  that  one  Alfred  Cohen,  who 
resided  at  Hamburg,  was  the  sole  proprietor 
of  the  business  of  S.  Samuel  &  Rosenfeld,  and 
therefore  Order  xlviiia,  r.  3  did  not  apply, 
as  there  were  not  two  or  more  partners  car- 
rying on  business  within  the  jurisdiction. 
In  the  plaintiffs'  application,  Scrutton,  J., 
gave  leave  to  issue  a  concurrent  [860]  writ 
against  Alfred  Cohen  with  liberty  to  serve 
notice  of  the  writ  at  Hamburg,  in  Germany, 
but  refused  leave  to  make  substituted  service 
of  the  notice  of  the  writ  by  serving  it  upon 
Bonome,  thinking  himself  bound  to  refuse  by 
reason  of  the  decision  in  Wilding  v.  Bean 
[1891]  1  Q.  B.  100. 

The  plaintiffs  appealed,  asking  the  Court 
for  leave  to  effect  substituted  service  of  the 
writ  on  Bonome. 

Storry  Deans  for  plaintiffs. 
Alfred  Double  d  Sons,  solicitors  for  plain- 
tiffs. 

[861]  In  re  Mebten's  Patents. 

Notice  of  motion  asking  the  Court  to  set 
aside  the  notice  of  appeal  of  the  Deutsches 
Mertens  Gesellschaft  from  an  order  of  War- 
rington, J. 

In  this  case  Soldan  k  Co.,  Limited,  an  Eng- 
lish company,  had  presented  a  petition  for 


revocation  of  a  patent  granted  to  a  German 
subject  resident  in  Germany,  of  which  patent 
the  Deutsches  Mertens  Gesellschaft,  a  Ger- 
man company,  were  the  owners.  Warring- 
ton, J.,  made  an  order  for  the  revocation  of 
the  patent,  but,  if  notice  of  appeal  were 
given  on  or  before  August  28,  1914,  the  opera- 
tion of  the  order  was  to  be  suspended  until 
the  hearing  of  the  appeal.  Notice  of  appeal 
was  g^ven  on  August  28,  1914,  after  the  out- 
break of  war  between  this  country  and  Ger- 
many. 

The  petitioners  moved  to  set  uide  the  no- 
tice of  appeal  on  the  ground  that  the 
defendants  were  alien  enemies. 

A.  J.  Walter,  K.  0,,  and  Courtney  Terrell 
for  petitioners. 

Hon.  H.  Fletcher  Moulton  for  respondent. 

Sir  J,  A.  Simon,  A.  O.,  Branson  and  Nes- 
hitt  BS  amici  curiae. 

Bower,  Cotton  d  Bower,  solicitors  for  pet- 
itioners. 

White  d  Leonard,  solicitors  for  respondent. 

[866]  LoBD  Reading,  CJ^. — Before  deter- 
mining the  respective  merits  of  these  three 
appeals  it  would  best  serve  the  public  interest 
to  examine  the  law  relating  to  proceeding8  in 
the  King's  Courts  by  or  against  alien  enemies 
during  a  state  of  war,  so  that  conclusions 
might  be  drawn  which  would  be  a  guide  to  the 
solution  of  some  of  the  present  day  problemb. 
In  the  first  and  second  appeals  the  respond- 
ends  had  not  been  served  and  were  not  rep- 
resented. Having  regard,  however,  to  the 
importance  of  the  propositions  of  law  to  be 
discussed,  the  Attorney-General,  acting  as 
amicus  curiae  upon  the  invitation  of  the 
Court,  undertook  the  burden  of  presenting 
the  law  in  all  its  aspects.  We  are  much  in- 
debted to  him  for  his  valuable  assistance. 

The  main  questions  to  be  considered  are, 
first  the  capacity  of  [867]  alien  enemies  to 
sue  in  the  King's  Courts;  secondly,  their 
liability  to  be  sued ;  thirdly,  their  capacity  to 
appeal  to  the  Appellate  Courts,  and,  general- 
ly, their  right  to  appear  and  be  heard  in  the 
King's  Courts. 

There  \b  much  learning  to  be  found  in  the 
books  in  reference  to  the  enforcement  of  civil 
rights  of  alien  enemies.  Pronouncements  on 
the  subject  were  delivered  by  great  judicial 
authorities  during  the  Napoleonic  Wars  and 
again  during  the  Crimean  War,  and  in  ref- 
erence to  incidents  arising  out  of  those 
wars.  Happily,  with  the  exception  of  the 
South  African  War,  there  has  been  hitherto 
no  occasion  in  recent  times  for  the  Courts  to 
examine  this  branch  of  legal  knowledge.  It 
may  therefore  be  used  to  refer  to  some  of 
the  early  authorities,  although  the  main 
propositions  of  law  have  long  been  well 
settled. 
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It  is  necessary  at  the  outset  to  keep 
dearly  in  mind  the  meaning  of  the  term 
''alien  enemy"  when  used  in  reference  to  civil 
righta  and  liabilities.  Its  natural  meaning 
indicates  a  subject  of  enemy  nationality,  that 
is,  of  a  State  at  war  with  the  King,  and 
would  not  in  any  circumstances  include  a 
subject  of  a  neutral  State  or  of  the  British 
Crown,  but  that  is  not  the  sense  in  which 
the  term  is  used  in  reference  to  civil  rights. 
Ever  since  the  great  ease  of  The  Hoop  1 
C  Bob.  (Eng.)  165,  the  law  has  been  firm- 
ly established  as  pronounced  in  the  judgment 
of  Lord  Stowell  (then  Sir  William  Scott) 
that  one  of  the  consequences  of  war  was  the 
absolute  interdiction  of  all  commercial  inter- 
course or  correspondence  by  a  British  sub- 
ject with  the  inhabitants  of  the  hostile  conn- 
try  except  by  permission  of  the  Sovereign. 
(See  also  Potts  v.  Bell,  per  Lord  Kenyon 
C.J.  (1800)  8T.  R.  (Eng.)  561.)  This  branch 
of  law  was  again  considered  as  a  result  of 
the  Crimean  War,  and  Wiles,  J.,  in  delivering 
the  judgment  of  the  Court  of  Queen's  Bench 
in  Esposito  Bowden  (1857)  7  El.  k  Bl.  779, 
90  E.  C.  L.  779,  said:  "It  is  now  fully  es- 
t4iblished  that  the  presumed  object  of  war 
being  as  much  to  cripple  the  enemy's  com- 
merce as  to  capture  his  property,  a  declara- 
tion of  war  imports  a  prohibition  of  com- 
mercial intercourse  and  correspondence  with 
the  inhabitants  of  the  enemy's  country  and 
that  such  intercourse,  except  with  the  licence 
of  the  Crown,  is  illegal."  This  law  was 
founded  in  earlier  [868]  days  upon  the  con- 
ception that  all  subjects  owing  allegiance  to 
the  Crown  were  at  war  with  subjects  of  the 
State  at  war  with  the  Crown,  and  later  it 
v^as  grounded  upon  public  policy,  which  for- 
bids the  doing  of  acts  that  will  be  or  may  be 
to  the  advantage  of  the  enemy  State  by  in- 
creasing its  capacity  for  prolonging  hostili- 
ties in  adding  to  the  credit,  money  or  goods, 
or  other  resources  available  to  individuals  in 
the  enemy  State.  Trading  with  a  British  sub- 
ject or  the  subject  of  a  neutral  State  carry- 
ing on  business  in  the  hostile  territory  is  as 
much  assistance  to  the  alien  enemy  as  if  it 
were  with  a  subject  of  enemy  nationality 
carrying  on  business  in  the  enemy  State,  and, 
therefore,  for  the  purpose  of  the  enforcement 
of  civil  rights,  they  are  equally  treated  as 
alien  enemies.  It  is  clear  law  that  the  test 
for  this  purpose  is  not  nationality  but  the 
place  of  carrying  on  the  business:  Wells  v. 
Williams,  1  Ld.  Raym.  (Eng.)  282;  M'Con- 
nell  V.  Hector,  per  Lord  Alvanley,  C.J.  3  B.  & 
P.  (Eng.)  113;  Janson  v.  Driefontein  Consol. 
Mines  [1902]  A.  C.  (Eng.)  505,  per  Lord 
Lindley.  When  considering  the  enforcement 
of  civil  rights  a  person  may  be  treated  as  the 
subject  of  an  enemy  State,  notwithstanding 
that  he  is  in  fact  a  subject  of  the  British 
Crown  or  of  a  neutral  -State.     (Donversely  a 


person  may  be  treated  as  a  subject  of  the 
Crown  notwithstanding  that  he  is  in  fact  the 
subject  of  an  enemy  State.  As  Lord  Lindley 
said  in  Janson  v.  Driefontein  Consol.  Mines 
[1902]  A.  C.  (Eng.)  505:  "When  consider- 
ing questions  arising  with  an  alien  enemy  it 
is  not  the  nationality  of  a  person  but 
his  place  of  business  during  war  that 
is  important.  An  Englishman  carrying  on 
business  in  an  enemy's  country  is  treated  as 
an  alien  enemy  in  considering  the  validity  or 
invalidity  of  his  commercial  contracts.  Again 
the  subject  of  a  State  at  war  with  this  coun- 
try but  who  is  carrying  on  business  here  or 
in  a  foreign  neutral  country  is  not  treated  as 
an  alien  enemy;  the  validity  of  his  contracts 
does  not  depend  on  his  nationality  nor  even 
on  what  is  his  real  domicile  but  on  the  place 
or  places  in  which  he  carries  on  his  busi- 
ness or  businesses."  Lord  Lindley's  state- 
ment was  not  intended  to  be,  and  is  not, 
exhaustive.  His  Lordship,  for  the  purposes 
of  the  appeal  thon  before  the  [869]  House 
of  Lords,  was  considering  the  character  of 
a  trading  corporation,  and  did  not  piu'port 
to  deal  with  persons  residing  but  not 
carrying  on  business  in  the  enemy  terri- 
tory. Such  a  person  is  equally  treated  as  an 
alien  enemy  provided  he  is  voluntarily  resi- 
dent there,  having  elected  to  live  under  the 
protection  of  the  enemy  State.  For  the  pur- 
pose of  determining  civil  rights  a  British 
subject  or  the  subject  of  a  neutral  State, 
who  is  voluntarily  resident  or  who  is  carrying 
on  business  in  hostile  territory,  is  to  be  re- 
garded and  treated  as  an  alien  enemy  and  is 
in  the  same  position  as  a  subject  of  hostile 
nationality  resident  in  hostile  territory. 
Professor  Dicey,  in  his  treaties  on  Parties  to 
an  Action,  at  3,  states  the  law  accurately  in 
the  following  proposition:  **'Under  the  term 
'alien  enemy'  are  included  not  only  the  sub- 
jects of  any  State  at  war  with  us,  but  also 
any  British  subjects  or  the  subjects  of  any 
neutral  State  voluntaHly  residing  in  a  hostile 
country." 

In  ascertaining  the  rights  of  aliens  the 
first  point  for  consideration  is  whether  they 
are  alien  friends  or  alien  enemies.  Alien 
friends  have  long  since  been,  and  are  at 
the  present  day,  treated  in  reference  to  civil 
rights  as  if  they  were  British  subjects,  and 
are  entitled  to  the  enjoyment  of  all  personal 
rights  of  a  citizen,  including  the  right  to  sue 
in  the  King's  Courts.  Alien  enemies  have 
no  civil  rights  or  privileges  unless  they  arc 
here  under  the  protection  and  by  permission 
of  the  Crown:  Blackstone,  2l8t  ed.  vol.  1, 
c.  10,  p.  372.  Indeed,  under  the  ancient  com- 
mon law,  "debts  and  goods  found  in  this  realm 
belonging  to  alien  enemies  belong  to  the  King 
and  may  be  seized  by  him:"  see  Hale's  Pleas 
of  the  Crown,  vol.  1,  p.  96.  That  the  enemy's 
property  was  liable  to  confiscation  is  also 
shown  by  the  privilege  granted  under  c.  30 
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of  Magna  Charta  to  merchant  strangers 
coming  into  this  realm,  whereby  the  privi- 
lege was  conceded  to  merchants  of  a  land 
making  war  against  the  Sovereign  and  found 
in  this  realm  that  they  should  be  attached 
without  harm  of  body  or  goods  until  it  be- 
came known  how  English  merchants  were 
treated  in  the  hostile  State.  If  well  treated, 
the  enemy  merchants  were  to  be  well  treated 
here,  so  that  confiscation  of  the  enony 
merchants'  property  would  only  occur  by  way 
of  reprisal  or  retaliation.  Whether  the  right 
of  the  Sovereign  to  [870]  confiscate  any  of  the 
alien  enemies'  goods  or  debts  in  this  realm 
was  ever  exercised  or  not  (see  Wolff  v. 
Oxholm  (1817)  6  M.  &  S.  (Eng.)  92,  at 
p.  102,  per  Ix)rd  Ellenborough)  there  can  be 
no  doubt  about  the  existence  of  the  right:  see 
Atty.-Gen.  v.  Weeden  (1699)  Parker  (Eng.) 
267.  Gibbs,  C.  J.,  in  Antoine  v.  Morshead 
(1815)  6  Taunt.  (Eng.)  237,  affirmed 
the  principle  that  the  Crown  during  the 
war  may  lay  hands  on  debts  due  to  the 
alien  enemy,  but  if  it  do  not,  then  on  the  re- 
turn of  peace  the  rights  of  the  contracting 
alien  are  restored  and  he  may  himself  sue  to 
recover  the  debts:  see  also  Walford's  Parties 
to  Action  (mentioned  later  herein),  at  p. 
653,  and  the  autliorities  there  cited  from  19 
Edw.  4  to  Antoine  v.  Morshead  (1815)  6 
Taunt.  (Eng.)  237.  The  right  of  confiscation 
is  only  of  importance  to  trace  the  history  and 
foundation  of  our  common  law,  since  there 
is  manifestedly  no  question  of  exercising  this 
right.  The  severity  of  the  common  law  rule 
was,  however,  in  early  days  relaxed  in  favour 
of  those  who  had  the  King's  permission  to 
come  here.  So  long  ago  as  the  year  1454  it 
would  follow  from  the  reported  observations 
of  Ashton,  J.  (Year  Book,  32  Hen.  6,  23  (b)  5) 
that  if  an  alien  enemy  came  here  under  the 
King's  licence  or  a  safe  conduct  he  could  main- 
tain an  action  for  trespass  if  any  person  took 
his  goods  from  his  house.  Later,  in  1697,  in 
the  case  of  Wells  v.  Williams,  1  Ld.  Raym. 
(Eng.)  282  (also  reported  in  1  Lutw.  34,  and 
1  Salk.  46 )  it  was  held  that  although  an  alien 
enemy  came  here  in  time  of  war  and  without  a 
safe  conduct  yet,  if  he  has  continued  to  reside 
here  by  the  King's  leave  and  protection,  he 
may  be  allowed  to  sue  in  the  King's  Court,  for 
such  a  right  is  consequent  to  the  protection 
offered  him.  In  Coke  upon  Littleton  (19th. 
ed.  vol.  1,  p.  129  (a) )  it  is  stated  that  an 
alien  enemy  cannot  maintain  a  real  or  per- 
sonal action  until  both  nations  are  at  peace. 
An  editorial  note  (a.  d.  1832)  adds  that  ''On 
declaring  war  the  King  usually  in  the  procla- 
mation of  war  qualifies  it  by  permitting  the 
subjects  of  the  enemy  resident  here  to  con- 
tinue so  long  as  they  peaceably  demean  them- 
selves: and  without  doubt  such  persons  are 
to  be  deemed  alien  friends  in  effect."  The 
passage  in  Bacon's  Abridgement   (7th  ed.  vol. 


1,  p.  183)  dealing  with  aliens  is  of  similar 
effect:  ''If  an  alien  enemy  comes  here  [871] 
sub  salvo  conductu  he  may  maintain  an  ac- 
tion; so  if  an  alien  amy  comes  here  ia  time 
of  peace  per  licentiam  domini  regis  as  the 
French  protestants  did  and  lives  here  sub 
protectione  and  a  war  afterwards  happens 
between  the  two  nations  he  may  maintain  an 
action,  for  suing  is  but  a  consequential  right 
of  protection;  and  therefore  an  alien  enemy 
who  is  here  in  peace  under  protection  may 
sde  a  bond;  aliter  of  one  commorant  in  his 
own  country."  This  passage  is  mainly  based 
upon  W^ells  v.  Williams,  1  Ld.  Raym.  (Eng.) 
282  (also  reported  in  1  Lutw.  34,  and  1  Salk. 
46)  and  Sylvester's  Case,  7  Mod.  (Eng.) 
150.  The  decision  in  this  last-mentioned  case 
threw  no  doubt  upon  the  principle  of  law, 
but  held  that  in  an  action  by  an  alien  enemy, 
and  when  there  was  a  plea  in  abatement  of 
"alien  enemy,"  it  was  incumbent  on  him  to 
plead  a  replication  that  he  was  here  under 
the  protection  of  the  Crown.  Towards  the 
end  of  the  eighteenth  century  Lord  Kenyon, 
C.  J.,  in  delivering  the  judgment  of  the  Court 
of  King's  Bench  in  Brandon  v.  Nesbitt 
(1794)  6  T.  R.  (Eng.)  23,  said  that  '*An 
action  will  not  lie  either  by  or  in  favour 
of   an   alien   enemy  ."   and   that   the 

Court  "had  not  found  a  single  case  in  which 
the  action  had  been  supported  in  favour  of 
an  alien  enemy.  For  though  it  was  held  in 
Ricord  v.  Bettenham  (1765)  3  Burr.  (Eng.) 
1734,  that  the  action  by  an  enemy  on  a  ran- 
som bill  might  be  maintained,  the  action  was 
not  brought  until  peace  was  restored,  which 
gets  rid  of  the  objection."  So  clear  a  state- 
ment of  the  law  was  made  by  Lord  Alvanley, 
C.  J.,  in  M'Connell  v.  Hector,  3  B.  &  P. 
(Eng.)  113,  that  we  quote  it  in  extenso: 
"Most  certainly  every  natural-born  subject 
of  England  has  a  right  to  the  King's  protec- 
tion so  long  as  he  entitles  himself  to  it  by 
his  conduct,  but  if  he  live  in  an  enemy's 
country  he  forfeits  that  right.  Though  these 
person.s  may  not  have  done  that  which  would 
amount  to  treason,  yet  there  is  an  hostile 
adherence  and  a  commercial  adherence;  and 
I  do  not  wish  to  hear  it  argued  that  a  per- 
son who  lives  and  carries  on  trade  under  the 
protection  and  for  the  benefit  of  a  hostile 
State,  and  who  is  so  far  a  merchant  settled 
in  that  State  that  his  goods  would  be  liable 
to  confiscation  in  a  Court  of  prize,  is  yet  to 
be  considered  as  entitled  to  sue  as  an  English 
subject  in  [872]  an  English  Court  of  justice. 
The  question  is  whether  a  man  who  resides 
under  the  allegiance  and  protection  of  an 
hostile  State  for  all  commercial  purposes  is 
not  to  be  considered  to  all  civil  purposes  aa 
much  an  alien  enemy  as  if  he  were  born 
there?  If  we  were  to  hold  that  he  was  not, 
we  must  contradict  all  the  modern  authori- 
ties* up<Mi  this  subject.    That  an  Englishman 
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from  whom  France  derives  all  the  benefit 
which  can  be  derived  from  a  natural-born 
subject  of  France  should  be  entitled  to  more 
right  than  a  native  Frenchman  would  be  a 
monstrous  proposition.  While  the  English- 
man resides  in  the  hostile  country  he  is  a 
subject  of  that  country,  and  it  has  been  held 
that  he  is  entitled  to  all  the  privileges  of  a 
neutral  country  while  resident  in  a  neutral 
country."  The  later  cases  of  Boulton  v. 
Dobree,  2  Gampb.  (£ng.)  163,  and  Alciator 
V.  Smith,  3  Campb.  (Eng.)  245,  whilst  af- 
firming the  principle  already  stated,  decided 
that  the  burden  was  upon  the  alien  enemy  to 
establish  that  he  was  within  this  realm  by 
the  licence  of  the  King,  and,  as  the  evidence 
was  not  sufficient  in  either  case  to  discharge 
this  burden,  there  was  a  nonsuit  in  both 
cases.  During  the  Napoleonic  wars  it  was 
thus  firmly  established  that  an  alien  enemy, 
unless  here  by  permission  of  the  King,  could 
not  sue  in  the  King's  Court.  In  a  case  aris- 
ing out  of  the  Crimean  war,  Alcinous  v. 
Xigreu,  4  El.  k  Bl.  217,  82  E.  C.  L.  217,  the 
principle  was  again  affirmed.  The  point  arose 
on  demurrer  to  the  plea  that  the  plaintiff 
was  residing  in  this  kingdom  without  the 
licence,  safe  conduct,  or  permission  of  the 
Sovereign.  Lord  Campbell,  C.  J.,  held  that 
the  Court  must  take  judicial  notice  that  our 
Sovereign  was  at  war  with  the  empire  of 
Russia  and  was  of  opinion  that,  as  the  con- 
tract was  entered  into  before  the  war,  the 
plaintiff  could  enforce  it  when  peace  was 
restored,  but  that  by  the  law  of  England,  so 
long  as  hostilities  prevailed,  a  Russian  sub- 
ject who  was  here  without  the  permission, 
express  or  implied,  of  the  Sovereign  could 
not  sue  here. 

In  Walford's  treatise  on  the  Law  respect- 
ing Parties  to  Actions,  published  1342,  there 
is  a  chapter  in  vol.  1,  p.  647,  dealing  with 
disabilities  of  civil  origin  which  well  repays 
close  and  diligent  study.  When  treating  of 
alien  enemies  the  learned  author  at  [873] 
p.  650  thus  states  the  law:  "Alien  enemies 
are  distinguishable  according  as  they  are  un- 
der the  King's  special  protection  or  not.  If 
an  alien  enemv  came  here  under  a  safe  con- 
duct  or  is  commorant  here  by  the  King's 
licence  and  under  his  protection  he  seems  to 
■^tand  in  the  same  position  as  to  the  right  of 
maintaining  actions  in  our  Courts  as  an 
alien  friend,  a  right  of  suing  being  an  inci- 
dental right  to  protection" — that  is,  he  is  no 
longer  under  the  disability  attaching  to  an 
alien  enemy. 

Whenever  the  capacity  of  an  alien  enemy 
to  sue  or  proceed  in  our  Courts  has  come  up 
for  consideration,  the  authorities  agree  that 
he  cannot  enforce  his  civil  rights  and  cannot 
sue  or  proceed  in  the  civil  Courts  of  the 
realm.  The  case  of  Ex  p.  Boussmaker,  13 
Ves.  Jr.  (Eng.)  71,  however,  requires  ex- 
amination.   In  that  oase  Lord  Erskine,  then 


Lord  Chancellor,  allowed  alien  enemies  to 
enter  a  claim  as  creditors  in  a  petition  under 
a  commission  for  bankruptcy  on  the  ground 
that  upon  a  return  to  peace  the  right  to 
prove  would  survive,  inasmuch  as  the  debt 
arose  from  a  contract  made  when  the  two 
nations  were  at  peace.  He  came  to  the  con- 
clusion that  it  would  be  contrary  to  justice 
to  confiscate  the  dividend,  and  as  the  right 
to  recover  was  only  suspended,  that  was  not 
a  reason  why  the  fund  available  for  the  cred- 
itors should  be  divided  among  the  other  cred- 
itors without  regard  to  the  alien  enemies' 
suspended  rights.  He  therefore  ordered  that 
a  claim  be  entered  and  the  dividend  of  the 
alien  enemy  be  reserved.  Tlie  contention  to 
which  the  Lord  Chancellor  there  gave  effect 
was  that,  in  the  administration  of  the  fund 
in  bankruptcy,  the  other  creditors  should 
not  be  permitted  to  take  a  larger  dividend 
by  the  exclusion  of  the  alien  enemy.  If  the 
alien  enemy  could  not  take  the  dividend  the 
Crown  would  be  entitled  to  it.  Under  these 
circumstances  the  Lord  Chancellor  admitted, 
not  a  proof,  but  a  claim.  The  result  would 
be  that  there  would  be  divided  amongst  the 
other  creditors  the  difTerential  sum  remain- 
ing after  reserving  the  dividend  on  the  claim, 
and  that,  as  his  Lordship  said,  "upon  the 
return  of  peace  the  right  would  survive  and 
it  would  be  contrary  to  justice  to  confiscate 
the  dividend." 

This  difl'ers  from  a  case  in  which  the  alien 
enemy  comes  into  Court  to  prove  the  exist- 
ence of  the  debt  and  claim  judgment  for 
[874]  the  amount.  It  must  not,  however,  be 
regarded  as  an  authority  for  the  proposition 
that  an  alien  enemy  can  present  a  petition 
to  the  Court  and  be  heard  upon  it.  There 
was  no  argument  before  the  Lord  Chancellor 
as  to  whether  such  a  petition  could  be  pre- 
sented by  an  alien  enemy,  and  the  point  does 
not  appear  to  have  been  considered.  Accord- 
ing to  the  report  of  the  case,  no  interest  was 
represented  before  his  Lordship  except  that 
of  the  petitioner,  but  from  the  record,  which 
we  have  had  the  opportunity  of  examining, 
it  appears  that  the  assignees  in  bankruptcy 
were  also  represented.  The  petitioners'  ar- 
gument was  that  there  was  a  valid  debt,  and 
that  therefore  a  sufficient  amount  should  be 
reserved  from  the  fund  to  be  distributed. 
The  Lord  Chancellor,  having  expressed  the 
opinion  that  the  contract  was  valid  and  the 
debt  due,  had  nevertheless  become  aware  that 
the  alien  enemy  would  be  entitled  on  restora- 
tion of  peace  to  payment  of  a  dividend  upon 
his  debt,  and  his  Lordsliip  thought  the  right 
and  convenient  course  was  to  enter  the  claim 
and  reserve  the  amount  until  after  the  war. 
It  is  as  if  a  trustee  in  bankruptcy,  about  to 
distribute  funds  arising  from  the  debtor's f 
eetate  to  the  creditors,  received  notice  of  a' 
claim  by  an  alien  enemy  and,  having  satisfied 
himself  as  to  its  validity,  kept  in  his  hands 
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sufficient  to  pay  a  dividend  on  the  debt  after 
the  conclusion  of  the  war. 

The  latest  adjudication  upon  the  alien  ene- 
my's right  to  sue  is  Tliurn  v.  Moffitt  (1914) 
31  Times  L.  Rep.  (Eng.)  24,  where  Sargant, 
J.,  held  that  the  subject  of  an  enemy  State 
who  was  registered  under  the  Aliens  Restric- 
tion Act,  1914,  as  an  alien  and  the  subject 
of  an  enemy  State  is  entitled  to  sue  in  the 
King's  Courts.  This  decision  is  in  our  opin- 
ion clearly  right.  Such  an  alien  is  resident 
hereby  tacit  permission  of  the  Crown.  He 
has  by  registration  informed  the  Executive 
of  his  presence  in  this  country,  and  has  been 
allowed  thereafter  to  remain  here.  He  is 
"sub  protectione  domini  regis." 

Having  stated  the  common  law  of  England 
in  regard  to  the  question  of  the  alien  enemy's 
right  to  sue  in  our  Courts  of  law,  we  have 
now  to  consider  whether  the  Hague  Conven- 
tion of  1907  upon  the  Laws  and  Customs  of 
War  on  Land,  article  23  {h)  of  chapter  1 
of  section  2  of  the  Annex  entitled  "Regula- 
tions [875]  respecting  the  Laws  and  CustomB 
of  War  on  Land,"  has  any  bearing  upon  the 
questions  we  have  to  determine.  The  heading 
of  that  section  is  "Of  Hostilities."  Section 
3  is  headed  ''Military  Authority  over  the  Ter- 
ritory of  a  Hostile  State." 

Chapter  1  of  section  2  is  entitled  "The 
Means  of  injuring  the  Enemy;  Sieges  and 
Bombardments."  The  articles  in  it  are  num- 
bered from  22  to  28.  Articles  22  and  23 
are  as  follows: — 


"Article  22. 

"Belligerents  have  not  an  unlimited  right 
as  to  the  choice  of  means  of  injuring  the 
enemy. 

"Article  23. 

"In  addition  to  the  prohibitions  provided 
by  special  Conventions  it  is  particularly  for- 
bidden 


it 
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tt 
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(a)  To  employ  poison  or  poisoned  weap- 
ons; 

(6)  To  kill  or  wound  by  treachery  indi- 
viduals belonging  to  the  hostile  na- 
tion or  army; 

(c)  To  kill  or  wound  an  enemy  who,  hav- 
ing laid  down  his  arms,  or  having 
no  longer  means  of  defence,  haa 
surrendered  at  discretion; 

{d)  To  declare  that  no  quarter  will  be 
given ; 

(c)  To  employ  arms,  projectiles  or  mate- 
rial calculated  to  cause  unneces- 
sary suffering; 

(/)  To  make  improper  use  of  a  flag  of 
truce  of  the  national  flag  or  of  the 
military  insignia  and  uniform  of 
the  enemy  as  well  as  of  the  dis- 
tinctive signs  of  the  Geneva  Con- 
vention; 


"{g)  To  destroy  or  seize  enemy  property 
unless  such  destruction  or  seizure 
be  imperatively  demanded  by  the 
necessities  of  war; 

**{h)  To  declare  abolished,  suspended  or 
inadmissible  the  right  of  the  sub- 
jects of  the  hostile  party  to  insti- 
tute legal  proceedings. 

"A  belligerent  is  likewise  forbidden  to  com- 
pel the  subjects  of  the  hostile  party  to  take 
part  in  the  operations  of  war  directed  against 
their  own  country  even  if  they  were  in  the 
service  of  the  belligerent  before  the  com- 
mencement of  the  war." 

[876]  The  remaining  articles  refer  to  ruses 
of  war,  bombardments,  sieges,  and  assaults. 

The  important  paragraph  is  23  {h) : — **To 
declare  abolished,  suspended  or  inadmissible 
the  right  of  subjects  of  the  hostile  party  to 
institute  legal  proceedings." 

It  is  desirable  to  give  it  also  in  French: 
"De  d^larer  ^teints,  suspendus,  ou  non  re- 
cevables  en  justice  les  droits  et  actions  'des 
nationaux  de  la  partie  adverse." 

This  paragraph  (ft),  in  a  form  which  was 
not  substantially  different,  was  originally  in- 
troduced in  one  of  the  committees  of  the 
Hague  Conference  by  General  von  Giindell, 
a  German  delegate,  and  Herr  GSppert,  an- 
other German  delegate,  undoubtedly  stated  in 
reference  to  it  that  the  intention  of  the  pro- 
posed clause  was  to  prohibit  all  legislative 
measures  which  in  time  of  war  would  place 
the  subject  of  an  enemy  State  in  the  position 
of  inability  to  enforce  the  execution  of  a  con- 
tract by  recourse  to  the  tribunals  of  the 
State  in  regard  to  which  he  is  an  alien  ene- 
my. The  text  of  the  paragraph  must  of 
course  be  interpreted  by  us  as  it  now  stands 
in  the  ratified  Convention,  and  the  intention 
of  its  proposer  is  immaterial,  but  it  is  only 
fair  to  add  that  the  paragraph  as  originally 
proposed  did  not  contain  the  words  "en  jus- 
tice" and  instead  of  the  words  "les  droits  et 
actions  des  nationaux"  the  words  were  ''les 
r^lamations  privies  des  ressortissants." 
These  changes  of  language  appear,  so  far  as 
they  go,  rather  to  be  in  accord  with  Herr 
GSppert's  statement  of  the  object  of  the  pro- 
posal. They  were,  as  we  understand,  made 
in  the  course  of  the  drafting  of  the  Annex 
without  discussion  or  debate  taking  place  in 
regard  to  them,  and  the  paragraph  as  it  now 
stands  was  submitted  for  the  final  approval 
of  the  Conference  without  any  suggestion  of 
their  being  in  any  way  material. 

The  meaning  and  force  of  the  paragraph 
have  been  subjected  to  a  considerable  discus- 
sion by  learned  writers  upon  international 
law  in  this  country,  in  America,  and  on  the 
Continent,  and  the  Attornev-General  in  the 
course  of  his  argument  in  this  case  both  by 
reference  and  by  citation  placed  us  in  pos- 
session of  the  most  valuable  of  the  opinions 
of  those  writers.    It  would  in  our  view  serve 
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no  useful  purpose  to  attempt  here  any  elab- 
orate [877]  examination  of  these  opinions. 
Suffice  it  to  say  that  the  jsubstantisil  ques- 
tion being  whether  the  operation  of  this  para- 
graph is  or  is  not  to  abrogate  the  old  rule 
(not  peculiar  to  English  law,  though  it  has 
been  more  prominent  in  England  than  else- 
where) that  an  alien  enemy's  rights  of  action 
are  suspended  during  the  war,  jurists  of 
eminence  have  expressed  widely  divergent 
views  upon  the  point,  and  this  Court  has 
given  to  those  views  its  very  careful  consid- 
eration. We  are  all  clearly  of  the  opinion 
that  the  paragraph  in  question  cannot  be 
treated  as  effecting  any  such  abrogation. 

If  we  look  in  the  first  place  at  the  terms 
of  the  paragraph  itself  and  apart  from  its 
collocation  and  context,  we  find  that  what  it 
forbids  is,  as  also  in  paragraph  (d),  a  "dec- 
laration:"— "It  Is  forbidden  to  declare.*' 
This  has  no  application  to  a  country  in 
which,  as  in  England,  there  is  no  room  for  a 
declaration.  By  the  existing  law  of  the 
country  the  mere  fact  of  war  operates  ipso 
facto  to  suspend  any  rights  of  action  which 
at  the  time  of  the  outbreak  of  war  any  alien 
enemy  may  possess.  It  is  interesting  to  ob- 
serve that  Dr.  Sieveking,  an  eminent  German 
jurist,  whilst  holding  that  the  paragraph  was 
intended  to  have  all  the  effect  foreshadowed 
by  Herr  GSppert,  is  of  opinion  that,  as  to 
England  at  any  rate,  it  is  ineffectual  because 
it  only  prevents  some  executive  authority 
from  declaring  that  rights  of  action  are  sus- 
pended, extinguished,  or  inadmissible.  He 
rightly  points  out  that  no  such  declaration 
16  required  in  English  law  for  the  reason 
already  given. 

Extending  our  view  from  the  paragraph 
itself  to  the  immediate  context,  we  find  that 
it  is  included  in  a  group  of  paragraphs  form- 
ing article  23,  every  other  of  which  relates 
solely  to  the  conduct  of  a  military  force  and 
its  commanders  in  a  campaign  and  not  at 
all  to  the  administration  of  the  law  respect- 
ing alien  enemies  at  home;  that  the  chapter 
of  which  the  article  forms  part  is  entitled 
"Means  of  Injuring  the  Enemy;  Sieges  and 
Bombardments,"  and  that  the  section  of  the 
Annex  to  which  the  chapter  belongs  bears  the 
general  heading  "Of  Hostilities."  Extending 
our  view  still  further  to  the  Convention  it- 
self, we  find  the  declaration  which  governs 
the  whole  Annex  and  controls  its  application 
in  article  1:  "The  contracting  powers  will 
i%9ue  [878]  to  their  armed  Icmd  forces  in- 
structions tohich  shall  he  in  conformity  with 
the  ^regulations  respecting  the  laws  and  cus- 
tcms  of  war  on  land^  annexed  to  the  present 
Convention." 

It  is  impossible  to  suppose  that  this  means 
(as  it  must  do  if  the  effect  of  the  paragrai^ 
{h)  is  to  abrogate  the  law  existing  hitherto 
in  England  and  to  give  an  alien  enemy  the 
position  of  a  persona   standi   in  judicio  in 


English  Courts  of  law)  that  the  War  Office 
of  Great  Britain  shall  in  the  present  war 
for  this  purpose  issue  instructions  to  Sir 
John  French,  commanding  our  land  forces  in 
the  field,  forbidding  him  to  "declare''  that 
the  rights  of  alien  enemies — Germans,  Aus- 
trians,  or  Turks — to  institute  legal  proceed- 
ings in  the  High  Court  of  Justice  in  London 
are  suspended  or  inadmissible.  And  yet  this 
absurdity  eeeme  necessarily  to  follow  from 
the  scheme  of  the  Convention  as  applied  to 
paragraph  {h)  if  the  interpretation  of  this 
paragraph  is  that  which  is  contended  for  by 
those  who  find  in  it  an  abrogation  of  our 
law,  which  hitherto  has  not  given  to  an  alien 
enemy  the  position  of  a  persona  standi  in 
judicio. 

Our  view  is  that  article  23  {h),  read  with 
the  governing  article  1  of  the  Convention, 
hafi  a  very  different  and  very  important  ef- 
fect, and  that  the  paragraph,  if  so  under- 
stood, is  quite  properly  placed  as  it  is  placed 
in  a  group  of  prohibitions  relating  to  the 
conduct  of  an  army  and  its  commander  in 
the  field.  It  is  to  be  read,  in  our  judgment, 
as  f6r bidding  any  declaration  by  the  mili- 
tary commander  of  a  belligerent  force  in  the 
occupation  of  the  enemy's  territory  which  will 
prevent  the  inhabitants  of  that  territory 
from  using  their  Courts  of  law  in  order  to 
assert  or  to  protect  their  civil  rights.  For 
example,  if  the  commander-in-c)iief  of  the 
German  forces  which  are  at  the  present  mo- 
ment in  military  occupation  of  part  of  Bel- 
gium were  to  declare  that  Belgian  subjects 
should  not  have  a  right  to  sue  in  the  Courts 
of  Belgium,  he  would  be  acting  in  contra- 
vention of  the  terms  of  this  paragraph  of 
the  article.  If  such  a  declaration  were  made, 
it  would  be  doing  that  which  this  paragraph 
was  intended  to  make  particularly  forbidden 
by  the  solemn  compact  between  all  the  States 
which-  ratified  the  Hague  Convention  of  1907. 
According  to  eminent  jurists  the  occupying 
military  power  is  forbidden  as  a  general  rule 
to  vary  or  suspend  laws  affecting  [879]  prop- 
erty and  private  personal  relations:  see 
Hairs  International  Law,  6th  ed.  p.  466. 
This  article  23  {h)  has  now  enacted  that, 
whatever  else  the  occupying  military  power 
may  order  in  the  territory  of  the  enemy 
which  it  dominates,  it  shall  not  henceforth 
declare  that  the  right  of  the  subjects  of  the 
enemy  to  institute  legal  proceedings  in  the 
Courts  of  that  territory  is  abolished,  sus- 
pended, or  inadmissible.  If  this  be  its  true 
force,  the  enactment  as  an  international  com- 
pact is  not  only  of  high  value,  but  it  has 
been  inserted  quite  naturally  and  appositively 
in  the  position  in  the  section  and  the  chapter 
of  the  Annex  to  the  Convention  which  it 
occupies. 

There  are  two  matters  brought  before  ua 
by  the  learned  Attorney-General  in  connec- 
tion  with    the    interpretation    of    article   23 
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{h)  which,  in  our  opinion,  ought  not  to  be 
left  unnoticed.  The  first  of  these  is  the 
letter  addressed  on  March  27,  1911,  by  our 
Foreign  Ofl5ce  to  Professor  Oppenheim,  of 
Cambridge,  in  answer  to  an  inquiry  made  by 
liim  on  the  preceding  February  28  in  refer- 
ence to  the  views  which  had  been  expressed 
in  regard  to  the  paragraph  by  some  foreign 
jurists.  The  reply  of  the  Foreign  Office  was 
published.  It  contains  a  powerfully  reasoned 
exposition  of  the  view  that  this  paragraph 
has  no  concern  with  the  municipal  law  but 
relates  to  the  conduct  of  those  who  are  in 
command  of  an  army  in  occupation  of  the 
territory  of  an  enemy. 

The  second  matter  is  an  incident  of  a 
diplomatic  character.  On  the  eve  of  the  out- 
break of  the  present  war  the  German  Am- 
bassador in  London  addressed  a  communica- 
tion to  our  Foreign  Office  to  this  effect: 
"In  view  of  the  rule  of  Englisli  law  the 
German  Grovemment  will  suspend  the  enforce- 
ment of  any  British  demands  against  Ger- 
mans unless  the  Imperial  Government  receives 
within  twenty-four  hours  an  undertaking  as 
to  the  continued  enforceability  of  German 
demands  against  Englishmen."  No  arrange- 
ment was  arrived  at.  We  refer  to  tliese  two 
incidents,  not  because  either  of  them  can 
affect  our  judgment  on  the  question  of  the 
interpretation  of  article  23  (^),  but  because 
it  is  right  that  it  should  be  made  quite 
clear  to  every  one  that  as  early  as  the  spring 
of  1911  the  view  of  the  British  Government 
as  to  its  true  interpretation  was  made  public 
to  the  [880]  world  and  that  the  situation 
was  perfectly  well  understood  by  the  German 
Government. 

It  is  to  be  regretted  that  the  paragraph 
should  be  so  drawn  as  to  give  rise  to  contro- 
versy as  to  its  proper  interpretation,  but, 
for  the  reasons  given,  we  think  the  paragraph 
has  not  the  extended  meaning  claimed  lor  it 
and  does  not  affect  tlie  ancient  rule  of  the 
English  common  law  that  an  alien  enemy, 
unless  with  special  licence  or  authorization 
of  the  Crown,  has  no  right  to  sue  in  our 
Courts  during  the  war. 

Having  now  explained  the  meaning  of 
"alien  enemy"  for  civil  purposes,  and  having 
decided  that  such  alien  enemy's  right  to  sue 
or  proceed  either  by  himself  or  by  any  per- 
son on  his  behalf  in  the  King's  Courts  is 
suspended  during  the  progress  of  hostilities 
and  until  after  peace  is  restored  (see  also 
Flindt  V.  Waters  (1812)  15  East  (Eng.)  260, 
the  next  point  to  consider  is  whether  he  is 
liable  to  be  sued  in  the  King's  Courts  during 
the  war.  To  allow  an  alien  enemv  to  sue 
or  proceed  during  war  in  the  civil  Courts 
of  the  King  would  be,  as  we  have  seen,  to 
give  to  the  enemy  the  advantage  of  enforcing 
his  rights  by  the  assistance  of  the  King  with 
whom  he  is  at  war.     But  to  allow  the  alien 


enemy  to  be  sued  or  proceeded  against  dur- 
ing war  is  to  permit  subjects  of  the  King  or 
alien  friends  to  enforce  their  rights  with  the 
assistance  of  the  King  against  the  enemy. 
Prima  facie  there  seems  no  possible  reason 
why  our  law  should  decree  an  immunity  dur- 
ing hostilities  to  the  alien  enemy  against 
the  payment  of  just  debts  or  demands  due 
to  British  or  neutral  subjects.  The  rule  of 
law  suspending  the  alien  enemy's  right  of 
action  is  based  upon  public  policy,  but  no 
considerations  of  public  policy  are  apparent 
which  would  justify  preventing  the  enforce- 
ment by  a  British  or  neutral  subject  of  a 
right  against  the  enemy.  As  was  said  by 
Bailhache,  J.,  in  Robinscm  v.  Continental 
Ins.  Co.  [1915]  1  K.  B.  (Eng.)  155,  at  p.  159, 
"To  hold  that  a  subject's  right  of  suit  is  sus- 
pended against  an  alien  enemy  is  to  injure 
a  British  subject  and  to  favour  an  alien 
enemy  and  to  defeat  the  object  and  reason 
of  the  suspensory  rule."  In  our  judgment 
the  effect  would  be  to  convert  that  which 
during  war  is  a  disability,  imposed  upon  the 
alien  enemv  because  of  his  hostile  character, 
into  a  relief  to  him  [881]  during  war  from 
the  discharge  of  his  liabilities  to  British  sub- 
jects. It  is  very  noteworthy  that  when  deal- 
ing with  the  rights  of  alien  enemies  there 
is  no  shadow  of  doubt  suggested  in  the  books 
as  to  the  right  to  sue  alien  enemies.  More 
often  there  is  no  mention  of  it,  but  sometimes 
it  is  the  subject  of  express  reference  and  then 
always  to  the  same  effect,  that  the  alien 
enemy  can  be  sued  during  the  progress  of 
hostilities.  Bacon's  Abridgment,  7th  ed. 
vol.  1,  p.  183,  asserts  this  liability  of  the 
alien  enemy  without  doubt  or  hesitation. 
"The  plea  of  'alien  enemy*  is  a  bar  to  a  bill 
for  relief  in  equity  as  well  as  to  an  miction 
at  law,  but  it  would  seem  not  sustainable 
to  a  mere  bill  for  discovery  for  as  an  alien 
en^my  may  he  sued  at  law  and  may  have 
process  to  compel  the  appearance  of  his  wit- 
nesses so  he  may  have  the  benefit  of  a  dis- 
covery." This  is  an  important  passage  in 
other  respects  also,  and  in  our  judgment  it 
is  a  correct  statement  of  the  law.  Walford, 
in  his  valuable  work  above  mentioned  on 
Parties  to  Actions,  at  p.  656  says:  "With 
respect  to  the  liabilities  of  aliens,  whatever 
be  their  description,  whether  friends  or  ene- 
mies, whether  with  or  without  protection, 
they  se^m  to  be  open  to  be  sued  just  the 
same  as  native  subjects,  there  being  nothing 
in  their  character  either  originally  to  inca- 
pacitate them  from  contracting  an  obligation, 
or  committing  a  civil  injury,  or  to  shelter 
them  in  any  action  brought  against  them  in 
consequence."  Sect.  53  of  Story's  Commen- 
taries on  Equity  Pleading  is  of  similar 
effect:  "An  exception  might  perhaps  be  al- 
lowed where  the  alien  enemy  is  the  defend- 
ant in  a  suit  at  law  in  the  country  where 
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he  brings  the  bill  for  dificovery;  since  it  may 
be  the  only  effectual  means  on  his  part  to 
establish  a  perfect  defence  to  the  suit  at 
law."  This  passage  shows  that  in  the  opin- 
ion of  the  learned  author  an  alien  enemy 
might  be  defendant  in  a  suit.  In  Lush's 
Practice  (1865,  3rd  ed.)  vol.  1,  p.  6,  it  is 
stated  that  outlaws,  aliens,  enemies,  felons, 
kCj  are  all  liable  to  be  sued.  Professor  Dicey 
in  his  work  on  Parties  to  Actions  has  a  pas- 
sage to  the  same  effect.  Walford,  at  p.  606 
of  the  treatise  already  mentioned,  also  ex- 
presses the  opinion  that  a  person  attainted, 
outlawed,  or  excommunicated  is  open  to  be 
6ued  like  an  ordinary  person,  as  he  has  al- 
ready observed,  like  an  alien  friend  or  enemy. 

[882]  The  Supreme  Court  of  the  United 
States  had  to  consider  the  position  of  an 
alien  enemy  defendant  in  McVeigh  v.  U.  S. 
11  Wall.  259,  20  U.  S.  (L.  ed.)  80.  The 
United  States  under  a  statute  then  in  force 
filed  a  libel  of  information  in  the  District 
Court  of  Virginia  for  the  forfeiture  of  cer- 
tain real  and  personal  property  of  McVeigh 
on  the  ground  that  he  wajs  "a  resident  of 
the  city  of  Richmond  within  the  Confederate 
lines  and  a  rebel."  McVeigh  appeared  by 
counsel  and  filed  a  claim  to  the  property  and 
an  answer.  The  Attorney  of  the  United 
States  moved  that  the  claim  and  answer  and 
appearance  be  stricken  from  the  files,  and 
the  Court  granted  the  motion  and  the  decree 
was  made  for  forfeiture  of  the  property.  The 
case  eventually  was  brought  to  the  Supreme 
Court  on  writ  of  error.  Swayne,  J.,  in  de- 
livering the  judgment  of  the  Court,  said: 
'Tlie  order  in  effect  denied  the  respondent  a 
hearing.  It  is  alleged  he  was  in  the  position 
of  an  alien  enemy  and  hence  could  have  no 
locus  standi  in  that  forum.  If  assailed 
there,  he  could  defend  there.  The  liability 
and  the  right  are  inseparable.  A  different 
result  would  be  a  blot  upon,  our  jurispru- 
dence and  civilization.  .  .  .  Whether  the 
Ic^ial  status  of  the  plaintiff  in  error  was  or 
viSiS  not  that  of  an  alien  enemy  is  a  point 
not  necessary  to  consider;  because,  apart 
from  the  views  we  have  expressed,  conceding 
the  fact  to  be  so,  the  consequences  assumed 
would  by  no  means  follow.  WHiatever  may 
be  the  extent  of  the  disability  of  an  alien 
enemy  to  sue  in  the  Courts  of  the  hostile 
country,  it  is  clear  that  he  is  liable  to  be 
sued,  and  this  carries  with  it  the  right  to 
use  all  the  means  and  appliances  of  de- 
fence." The  learned  judge  relied  upon  the 
above-mentioned  passage  in  Bacon's  Abridg- 
ment as  an  authority  for  this  proposition, 
and  the  Supreme  Court  acted  upon  it  by 
reversing  the  judgment  of  the  District  Court 
and  of  the  Circuit  Court. 

Although  there  is  no  case  in  English  law 
which  has  directly  decided  that  an  alien 
enemy  can  be  sued  in  our  Courts  until  the 


recent  decision  of  Bailhache,  J.,  it  is  instruc- 
tive to  glance  at  cases  dealing  with  forfeiture 
of  civil  rights  resulting  from  some  act  of 
misconduct.  The  traitor,  the  felon,  the  out- 
law, and  the  excommunicated  person  were 
under  civil  disabilities.  They  were  held  by 
their  misconduct  to  have  wiped  out  and 
obliterated  the  original  [883]  traces  of  their 
character  as  citizens  (see  Walford,  p.  647). 
Such  misconduct  generally  speaJving  carried 
the  same  denial  of  the  rights  to  sue  in  the 
Courts  as  attached  to  an  alien  enemy.  In 
Noy's  Reports  (Noy  was  Attorney-General 
to  Charles  I.)  this  judicial  observation  oc- 
curs in  Hastings  v.  Blake,  Noy  (Eng.)  1: 
"Men  attaint  or  outlawed  shall  be  put  to 
answer  in  any  action  against  them  because 
it  is  to  their  prejudice:  but  in  an  action 
brought  by  them  they  shall  not  be  answered 
because  it  is  to  their  benefit."  In  Ramsden 
V.  Macdonald,  1  Wils.  K.  B.  (Eng.)  217, 
Lee,  C.  J.,  said :  "There  is  no  doubt  but  a 
person  attainted  may  be  sued."  These  are 
not  direct  authorities  to  support  the  propo- 
sition now  under  discussion  with  reference 
to  alien  enemies,  but  they  are  instances  to 
show  that  there  is  no  reason  in  principle 
why  a  person  attainted  or  outlawed  should 
not  be  sued.  These  are  cases  arising,  it  is 
true,  out  of  misconduct,  but  they  involved 
the  parties  in  the  same  disability  to  sue  as 
attached  to  an  alien  enemy,  and  we  are  at 
a  loss  to  conceive  why  the  same  liability 
to  be  sued  should  not  equally  apply  to  him. 
The  real  difficulty  that  arises  in  seeking  to 
enforce  a  right  against  an  alien  enemy  is 
that  of  fixing  him  with  proper  notice  of  the 
suit  and  the  proceedings  in  the  action,  with 
which  we  will  deal  later. 

Once  the  conclusion  is  reached  that  the 
alien  enemy  can  be  sued,  it  follows  that  he 
can  appear  and  be  heard  in  his  defence  and 
may  take  all  such  steps  as  may  be  deemed 
necessary  for  the  proper  presentment  of  his 
defence.  If  he  is  brought  at  the  suit  of  a 
party  before  a  Court  of  justice  he  must  have 
the  right  of  submitting  his  answer  to  the 
Court.  To  deny  him  that  right  would  be  to 
deny  him  justice  and  would  be  quite  contrary 
to  the  basic  principles  guiding  the  King's 
Courts  in  the  administration  of  justice. 

Equally  it  seems  to  result  that,  when  sued, 
if  judgment  proceed  against  him,  the  appel- 
late Courts  are  as  much  open  to  him  as  to 
any  other  defendant.  It  is  true  that  he  is 
the  person  who  may  be  said  in  one  sense  to 
initiate  the  proceedings  in  the  appellate 
Court  by  giving  the  notice  of  appeal,  which 
is  the  firflt  necessary  step  to  bring  the  case 
before  that  Court;  but  he  is  entitled  to  have 
his  case  decided  according  to  law,  and  if  the 
judge  in  one  [884]  of  the  King's  Courts  has 
erroneously  adjudicated  upon  it  he  is  entitled 
to  have  recourse  to  another  and  an  appellate 
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Court  to  have  the  error  rectified.  Once  he 
is  cited  to  appear  he  is  entitled  to  the  same 
opportunities  of  cliallenging  the  correctness 
of  the  decision  of  the  judge  of  first  instance 
or  other  tribunal  as  any  other  defendant. 
The  decision  in  McVeigh  v.  U.  S.  11  Wall. 
269,  20  U.  S.  (L.  ed.)  80,  in  the  Supreme 
Court  of  tlie  United  States  is  to  the  same 
effect.  In  that  case  the  defendant,  who  was 
appellant  in  the  circumstances  already  stated, 
brought  writ  of  error  in  respect  of  the  judg- 
ment of  the  District  and  Circuit  Courts  and 
succeeded  in  reversing  the  judgments  of 
those  Courts. 

We  must  now  consider  whether  the  same 
conclusion  is  reached  in  reference  to  appeals 
by  an  alien  enemy  plaintiff,  that  is,  a  person 
who  before  the  outbreak  of  war  was  a  plain- 
tiff in  a  suit  and  then  by  virtue  of  his  resi- 
dence or  place  of  business  became  an  alien 
enemy.  As  we  have  seen,  he  could  not  pro- 
ceed with  his  action  during  the  war.  If 
judgment  had  been  pronounced  against  him 
before  the  war  in  an  action  in  which  he  was 
plaintiff,  can  he  present  an  appeal  to  the 
appellate  Courts  of  the  King?  We  cannot 
see  any  distinction  in  principle  between  the 
case  of  an  alien  enemy  seeking  the  assistance 
of  the  King  to  enforce  a  civil  right  in  a 
Court  of  first  instance  and  an  alien  enemv 
seeking  to  enforce  such  right  by  recourse  to 
the  appellate  Courts.  He  is  in  either  case 
seeking  to  enforce  his  right  by  invoking  the 
assistance  of  the  King  in  his  Courts.  He  is 
the  "actor"  throughout.  He  is  not  brought 
to  the  Courts  at  the  suit  of  another,  it  is 
he  who  invokes  their  assistance;  and  it  mat- 
ters not  for  this  purpose  that  a  judgment 
has  been  pronounced  against  him  before  the 
war.  When  once  hostilities  have  commenced 
he  cannot,  so  long  as  they  continue,  he  heard 
in  any  suit  or  proceeding  in  which  he  is  the 
person  first  setting  the  Courts  in  motion. 
If  he  had  given  notice  of  appeal  before  the 
war,  the  hearing  of  his  appeal  must  be  sus- 
pended until  after  the  restoration  of  peace. 

Having  now  dealt  with  general  principles, 
we  proceed  to  consider  their  application  to 
the  three  appeals  before  us.  The  plaintiff  in 
the  first  appeal  issued  a  writ  against  one 
Philip  [885]  Frcudenberg  (trading  as  Her- 
mann Gerson)  to  recover  a  quarter's  rent 
due  on  September  29,  1914,  under  a  lease 
made  in  1903  of  certain  premises  situate  in 
Prince's  Street,  Hanover  Square,  London. 
Tlie  defendant  resides  and  carries  on  business 
as  a  mantle  manufacturer  in  Berlin  in  the 
Empire  of  Germany,  and  had  for  some  time 
before  the  outbreak  of  war  carried  on  a 
branch  establishment  at  the  above  premises 
by  means  of  an  agent  named  Arthur  Barnes. 
According  to  the  affidavit  of  the  plaintiff,  a 
quantity  of  stock  was  usually  kept  on  the 
premises,  but  immediately  before  September 


29  the  whole  of  the  stock,  fixtures,  and  fit- 
tings was  removed  from  the  premises.  On 
September  28  the  keys  of  the  premises  were 
sent  to  the  plaintiff  by  Barned,  which  the 
plaintiff  intimated  would  be  held  at  the  dis- 
posal of  Barnes  as  the  agent  of  the  defend- 
ant. The  plaintiff  having  issued  his  writ 
applied  to  Scrutton,  J.,  for  directions  as  to 
the  manner  of  serving  it  upon  the  defendant 
in  Berlin.  The  learned  judge  gave  liberty 
to  the  plaintiff  to  issue  a  concurrent  writ 
against  the  defendant  and  to  serve  notice  of 
the  writ  in  Berlin.  In  view  of  the  diflBcnlty 
of  serving  the  notice  of  writ  on  thfe  defend- 
ant, Mr.  Fitch,  on  behalf  of  the  plaintiff, 
asked  this  Court  to  make  an  order  for  sub- 
stituted service  of  the  notice  of  writ  by  al- 
lowing service  of  it  upon  Barnes  or  other- 
wise as  the  Court  might  direct. 

In  the  second  appeal  the  plaintiffs  Kreg- 
linger  are  skin  and  hide  merchants  carrying 
on  business  in  London  and  at  Antwerp.  Be- 
fore the  outbreak  of  war  thev  had  entered 
into  contracts  for  the  sale  of  cargoes  of  hides 
from  Australia  to  the  firm  of  S.  Samuel  & 
Rosen f eld,  carrying  on  business  in  London. 
Before  the  outbreak  of  war  the  firm  of  S. 
Samuel  &  Rosenfeld  intimated  that  they  did 
not  intend  to  carry  out  the  contracts.  After 
the  outbreak  of  war  a  writ  was  issued  and 
the  plaintiffs  claimed  to  have  effected  proper 
service  of  it  upon  the  firm  by  leaving  it  upon 
one  Bonome,  a  person  who  appeared  to  be  in 
control  or  management  of  the  business  here. 
(See  Order  xlviiia,  r.  3.)  Bonome  entered 
a  conditioned  appearance  and  applied  to  set 
aside  the  service.  Scrutton,  J.,  set  it  aside 
on  the  ground  that  one  Alfred  Cohen,  who 
resided  at  Hamburg,  was  the  sole  proprietor 
of  the  business  of  S.  Samuel  &  Rosenfeld, 
and  therefore  Order  XLvniA,  r.  3,  did  not 
apply,  as  there  were  not  two  or  [886]  more 
partners  carrying  on  business  within  the  ju- 
risdiction. An  unsuccessful  attempt  was 
made  to  establish  that  Bonome  was  a  part- 
ner in  the  firm.  Evidence  was  taken  before 
the  Master,  and  it  appeared  that  Bonome 
was  not  a  partner,  but  was  the  manager  of 
the  business  in  London  for  Alfred  Cohen 
with  full  authority  to  act  in  all  matters  in 
respect  of  the  said  business.  The  plaintiffs 
only  knew  Bonome  and  transacted  all  their 
business  with  the  firm  with  him.  Scrutton, 
J.,  in  the  plaintiffs'  appliciition  gave  leave 
to  issue  a  concurrent  writ  against  Alfred 
Cohen  with  liberty  to  serve  notice  of  the 
writ  at  Hamburg  in  Germany,  but  refused 
leave  to  make  substituted  service  of  the  no- 
tice of  writ  by  serving  it  on  Bonome,  think- 
ing himself  bound  to  refuse  by  reason  of  the 
decision  in  Wilding  v.  Bean  [1891]  1  Q.  B. 
(Eng.)  100.  Tlie  plaintiffs  appeal  from  this 
refusal  and  ask  this  Court,  in  view  of  the 
circumstances   and   of  the   difficulty,   if   not 
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impossibility  as  they  suggest,  of  effecting 
service  upon  Alfred  Cohen  during  the  war, 
to  permit  them  to  make  the  service  upon 
Bonome,  inasmuch  as  he  appears  to  be  the 
person  in  charge  of  the  defendants'  interests 
in  this  country.  We  are  at  this  moment  en- 
gaged only  in  determining  questions  as  to 
the  proper  mode  of  service,  and  are  express- 
ing no  opinion,  except  in  this  connection,  as 
to  the  position  of  Bonome. 

The  Courts  having  decided  that  the  alien 
enemy  can  be  sued,  have  to  consider  how  effec- 
tive notice  of  the  proceedings  in  the  Courts  of 
this  country  can  be  served  on  the  alien  enemy 
in  the  enemy  country.  Diplomatic  relations 
between  the  two  nations  have  been  broken 
off,  and  a  serious  question  might  have  arisen 
whether  in  these  circumstances  Order  xi., 
r.  8,  of  the  Rules  of  the  Supreme  Court  was 
applicable.  Before  the  outbreak  of  war  Ger- 
many was,  by  order  of  the  Lord  Chancellor, 
a  country  to  which  this  rule  applied,  and, 
so  long  as  that  order  stood,  the  procedure 
to  be  adopted  for  service  in  Germany  was 
regulated  by  that  rule.  That  order  has,  how- 
ever, been  revoked  by  the  Lord  Chancellor, 
and  it  therefore  becomes  unnecessary  further 
to  consider  whether  the  rule  that  this  proce- 
dure therein  prescribed  "shall  be  adopted" 
could  be  held  applicable  during  a  war  be- 
tween us  and  the  country  in  which  the  serv- 
ice was  to  be  effected.  Unless  an  order  for 
Mibstituted  service  in  this  country  of  a  no- 
tice of  writ  for  [887]  service  out  of  the 
jurisdiction  can  be  made  in  a  proper  case, 
?reat  hardship  may  be  inflicted  upon  persons 
who  are  subjects  of  and  resident  in  this 
c-ountry  who  have  given  credit  or  entered 
into  contractual  relations  with  or  have  claims 
against  persons  who  are  now  alien  enemies, 
to  the  manifest  advantage  of  the  alien  ene- 
mies and  disadvantage  of  British  subjects 
and  subjects  of  other  States  who  wish  to 
sue  in  this  country.  This  Court  whilst  bear- 
ing this  consideration  in  mind  must  also 
take  into  account  the  position  of  the  defend- 
ant the  alien  enemy,  who  is,  according  to 
the  fundamental  principles  of  English  law, 
entitled  to  effective  notice  of  the  proceedings 
against  him.  It  is  obvious  that  in  all  cases 
against  the  alien  enemy  the  plaintiff  will 
seek,  if  possible,  an  order  to  make  substi- 
tuted service  in  this  country.  It  is  desira- 
ble therefore  to  consider  in  some  detail — 

(1.)  In  what  circumstances  substituted 
service  can  be  ordered;  and 

(2.)  Wliether  substituted  service  within 
the  jurisdiction  can  be  ordered  of  a  notice 
of  writ  for  service  without  the  jurisdiction. 

The  general  rule  is  that  an  order  for  sub- 
stituted service  of  writ  of  summons  within 
the  jurisdiction  cannot  be  made  in  any  case 
in  which,  at  the  time  of  the  issue  of  the  writ, 
there  could  not  be  at  law  a  good  personal 
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service  of  the  writ  because  the  defendant  is 
not  within  the  jurisdiction. 

"If  the  writ  had  not  been  issued  until  the 
defendant  had  left  the  country,  the  only  way 
in  which  the  defendant  could  have  been  prop- 
erly served  would  have  been  by  proceeding 
under  the  practice  as  to  writs  for  service  out 
of  the  jurisdiction:"  per  Collins,  L.  J.,  in  Jay 
v.  Budd  [1898]   1  Q.  B.   (Eng.)   at  p.  19. 

**There  cannot  be  a  good  substituted  service 
where  personal  service  would  not  be  legally 
possible:"  per  Lord  Esher,  M.  R.,  and  Lopes, 
L.  J.,  in  Worcester  City,  etc.  Banking  Co.  v. 
Firbank  [1894]  1  Q.  B.  (Eng.)  at  pp.  788, 
790.  '*There  cannot  be  substituted  service  on 
a  person  on  whom  personal  service  could  not 
be  validly  effected:"  per  Davey,  L.J.  [1894] 
1  Q.  B.  (Eng.)  792.  See  also  Fry  v.  Moore 
[1889]  23  Q.  B.  D,  (Eng.)  395;  In  re  Urqu- 
hart  [1890]  24  Q.  B.  D.  723;  Wilding  v. 
Bean  [1891]  1  Q.  B.  (Eng.)  100,  [888]  espe- 
cially per  Lord  Esher,  M.  R.  [1891]  1  Q.  B. 
(Eng.)  at  foot  of  p.  101.  Tlie  rule  was  also 
acted  upon  by  Farwell,  J.,  in  Western,  etc. 
Permanent  Ben.  Bldg.  Soc.  v.  Rucklidge  (un- 
reported, but  see  the  report  of  that  case  be- 
fore Swinfen  Eady,  J.  [1905]  2  Ch.  (Eng.) 
472).  This  general  rule  is  not  applied  where 
the  Court  is  satisfied  that  the  defendant 
went  outside  the  jurisdiction  before  the  issue 
of  the  writ  in  order  to  evade  the  sermce  of 
the  writ  imthin  it:  see  In  re  Urquhart,  24 
Q.  B.  D.  (Eng.)  723;  Watt  v.  Barnett  (1878) 
3  Q.  B.  D.  (Eng.)  183,  363.  If  the  defendant 
went  out  of  the  jurisdiction  after  the  issue 
of  the  writ,  although  not  for  the  purpose  of 
evading  service,  substituted  service  may  be 
allowed  if  the  Court  is  satisfied  that  the  issue 
of  the  tprit  oame  to  his  knoxcledge  before  he 
went  outside  the  jurisdiction  and  special  cir- 
cumstances show  that  such  substituted  serv- 
ice would  be  just  within  Order  ix.  r.  2:  see 
Jay  V.  Budd  [18«8]  1  Q.  B.  (Eng.)  12,  per 
Lord  Halsbury,  L.  C,  and  Collins,  L.  J.,  Rig- 
by,  L.  J.,  dissenting. 

In  order  that  substituted  service  may  be 
permitted,  it  must  be  clearly  shown  that  the 
plaintiff  is  in  fact  unable  to  effect  personal 
service  and  that  the  writ  is  likely  to  reach 
the  defendant  or  to  come  to  his  knowledge 
if  the  method  of  substituted  service  which 
is  asked  for  by  the  plaintiff  is  adopted.  The 
Court  may  then  make  such  order  as  may 
eeem  just:  Order  ix.  r.  2.  The  terms  of 
this  rule  are  of  very  wide  application,  and 
give  a  very  wide  discretion  which  we  are 
not  inclined  to  limit.  In  the  case  of  a  writ 
properly  issued  under  one  of  the  heads  of 
Order  xi.  r.  1,  for  service  out  of  the  juris- 
diction, substituted  service  either  within  or 
without  the  jurisdiction  may  be  permitted 
in  special  circumstances,  as,  e.  g.,  that  the 
defendant  is  evading  personal  service  of  such 
trrit,  and  that  the  proposed  form  of  substi*. 
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tuted  service  will  be  elTectual  in  bringing  the 
writ  to  the  defendant's  knowledge:  Ford  v. 
Shephard  (1895)  34  W.  R.  (Eng.)  63;  53 
L.  T.  N.  S.  564;  Western,  etc.  Permanent 
Een.  Bldg.  Soc.  v.  Rucklidge  [1905]  2  Ch. 
(Eng.)  472.  In  the  case  of  a  notice  in  lieu 
of  vcrit  to  bo  served  on  a  foreigner  out  of 
the  jurisdiction  on  order  properly  obtained 
under  Order  xi.  r.  1,  there  is  no  reason  why 
substituted  service  of  that  notice  should  not 
be  permitted  in  similar  circumstances  to 
those  in  which  it  is  permitted  in  the  case 
of  a  writ  for  service  [889]  out  of  the  juris- 
diction. As  to  substituted  service  of  such  a 
notice,  Order  xi.  r.  7,  and  Order  ix.  r.  2, 
give  power  to  order  it.  Certainly  under 
Order  xi.  rr.  8  (4.)  and  8  (5.),  it  is  con- 
templated that  this  may  be  done,  for  it  pre- 
scribes the  method  of  doing  it,  and  Ditton 
V.  Bornemann  (1886)  3  Times  L.  Rep.  (Eng.) 
3  (a  decision  on  the  practice  before  the 
introduction  of  rr.  8  and  8  (a)  )  favours  the 
view  that  the  substituted  service  of  a  no- 
tice of  a  writ  may  be  allowed.  Lord  Cole- 
ridge, C.  J.,  and  Bowen,  L.  J.,  sitting  as  a 
Divisional  Court,  made  the  order,  which  had 
been  refused  by  the  judge  in  chambers,  that 
service  of  the  notice  of  the  writ  should  be 
made  by  registered  letter  to  Germany  to  the 
trustee  of  the  estate  of  the  defendant,  whose 
afTairs  were  in  compulsory  liquidation  in 
Germany,  and  also  to  the  defendant's  wife, 
and  that  defendant  should  have  a  month  to 
appear  after  letter  would  arrive.  Tlie  judge 
in  chambers  before  whom  the  application  is 
made  for  substituted  service  of  a  writ  for 
service  out  of  the  jurisdiction  or  of  a  notice 
of  such  a  writ  ought  to  be  careful  before 
acceding  to  the  application — 

(a)  To  satisfy  himself  that  there  exists 
a  practical  impossibility  of  actual  service,  as 
otherwise,  inasmuch  as  there  is  always  a  cer- 
tain amount  of  difficulty  and  delay  in  effect- 
ing  service  out  of  the  jurisdiction  under 
Order  xi.,  a  plaintiff  will  always  seek  to 
obtain  an  order  for  substituted  service,  with 
the  serious  risk  that  the  defendant  may  never 
have  notice  of  the  proceedings  and  judgment 
in  default  of  appearance  may  be  given  against 
him  unjustly; 

(6)  To  satisfy  himself  for  the  same  reason 
that  the  m^tliod  of  substituted  service  asked 
for  by  the  plaintiff  is  one  which  will  in  all 
reasonable  probability,  if  not  certainty,  be 
effective  to  bring  knowledge  of  the  writ  or 
the  notice  of  the  writ  (as  the  case  may  be) 
to  the  defendant. 

Our  English  procedure  has  hitherto  been 
laudably  superior  to  the  Continental  in  not 
permitting  that  which  may  be  called  "con- 
structive service,"  such  as,  e.g.,  by  public 
notices  or  advertisements,  whereby  a  defend- 
ant mav  be  condemned  unheard  because  he 
has  had  no  knowledge  of  the  proceedings 
against  him.     In  Porter  v.  Freudenberg  the 


writ  was  issued  for  service  [890]  within  the 
jurisdiction,  the  defendant  being  abroad  at 
the  time  of  the  issue  of  the  writ.  There 
could  therefore  be  no  order  for  substituted 
service  of  that  writ.  Leave  having  now  been 
given  to  issue  a  concurrent  writ  and  to  serve 
notice  out  of  the  jurisdiction,  that  difficulty 
is  removed.  The  proper  order  to  make  in 
the  circumstances  in  this  case  and  also  in 
Kreglinger  v.  S.  Samuel  k  Rosenfeld  is  to 
give  the  leave  to  make  substituted  service 
and  to  refer  both  cajses  back  to  chambers  for 
directions  as  to  the  mode  of  effecting  it. 
Upon  the  materials  now  before  us  we  think 
service  of  the  notice  should  be  effected  in 
the  one  case  by  substituted  service  upon 
Barnes  and  in  the  other  upon  Bonome,  and 
such  further  terms  should  be  imposed  in 
chambers  upon  the  plaintiff  as  to  advertise- 
ment or  other  means  of  communication  and 
as  to  the  period  to  be  given  to  the  defendant 
for  appearance  as  may  seem  proper. 

The  Rule  Committee  may  think  it  neces- 
sary now  to  consider  whether  further  rules- 
should  be  made  to  meet  some  of  the  present 
difficulties  of  service  of  notice  of  proceedings 
in  our  Courts  against  an  alien  enemy.  It 
should,  however,  be  borne  in  mind  that  there 
is  little,  if  any,  value  in  obtaining  judgment 
in  our  Courts  in  default  of  appearance  of  the 
defendant  resident  in  an  enemy  State,  unless 
there  is  property  in  this  country  which  can 
be  reached  in  execution  of  the  judgment. 
Where  there  is  property  in  this  country 
there  is  frequently  some  person  upon  whom 
an  order  for  substituted  service  could  be 
made  supplemented  by  other  provisions  as  to 
giving  notice  to  the  defendant  of  the  pro- 
ceedings to  which  we  have  already  called  at- 
tention. In  each  of  these  appeals  the  order 
of  Scrutton,  J.,  will  be  varied  in  accordance 
with  the  views  we  have  expressed,  and  the 
matters  will  be  referred  back  to  chambers  to 
be  there  dealt  with. 

In  the  third  appeal  the  matter  came  before 
us  on  a  motion  to  set  aside  the  appeal  on. 
the  ground  that  the  appellants  were  alien 
enemies.  Soldan  &  Co.,  Limited,  an  English 
company,  presented  a  petition  for  revocation 
of  a  patent  granted  to  a  German  subject 
resident  in  Germany,  of  which  patent  a  Ger- 
man company  were  the  owners.  The  petition 
was  heard  by  Warrington,  J.,  who  made  an 
order  on  July  28,  1914,  for  revocation  of  the 
patent,  but,  if  notice  of  appeal  was  given  on 
or  before  August  28,  [891]  1914,  the  opera- 
tion of  the  order  was  to  be  suspended  until 
the  hearing  of  the  appeal.  Notice  of  appeal 
was  given  on  August  28.  War  was  declared 
between  His  Majesty  the  King  and  the  Ger- 
man Emperor  on  August  4.  Therefore  at  the 
date  of  giving  the  notice  of  appeal  the  said 
appellants  were  alien  enemies,  and  the  notice 
of  the  motion  now  before  the  Court  was 
launched  to  set  aside  the  notice   of  appeal 
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upon  that  ground.  At  the  hearing  before  us 
Mr.  Walter,  on  belialf  of  the  petitionerg,  ad- 
mitted that  he  could  not  succeed  on  the  mo- 
tion and  did  not  now  apply  to  set  aside  the 
appeal,  but  he  did  ask  the  Court  to  express 
ita  opinion  that  the  hearing  of  the  appeal 
was  not  suspended  and  that  it  could  be  heard 
during  the  war.  The  position  was  peculiar, 
inasmuch  a«  Mr.  Moulton,  on  behalf  of  the 
appellants,  did  not  dispute  that  his  clients 
were  alien  enemies,  but  insisted,  in  the  in- 
tere5t  of  his  clients,  not  upon  their  right  to 
be  heard,  but  that  their  appeal  could  not  be 
heard  until  after  the  restoration  of  peace. 
If  we  acceded  to  that  view  and  the  order  for 
suspension  of  the  revocation  of  the  patent 
stood  as  made  by  Warrington,  J.,  alien  ene- 
mies who  are  the  owners  of  the  patent  would 
be  in  a  distinctly  advantageous  position  so 
long  as  the  war  lasted.  It  is  not  surprising, 
therefore,  that  Mr.  Walter,  on  behalf  of  the 
petitioners,  insisted  that  the  appeal  of  the 
alien  enemy  could  be  heard,  and  asked  this 
Court  to  give  an  intimation  to  that  effect. 
The  appellants  were  the  respondents  to  a 
petition.  They  were  brought  to  the  Court 
at  the  instance  of  another  because  they  were 
the  owners  of  the  patent  rights.  The  alien 
enemy  appellants  were  not  the  "actors"  in 
the  proceedings;  these  were  initiated  by  the 
petitioners,  and  notice  was  served  upon  the 
appellants  for  revocation  of  the  patent  rights 
they  had  acquired. 

The  appellants  must  be  regarded  for  this 
purpose  as  being  in  the  same  position  as  a 
defendant  in  a  suit  who  appeals  from  a  judg- 
ment given  against  him.  In  accordance  with 
the  opinion  we  have  already  expressed,  the 
appellants  were  therefore  entitled  not  only  to 
appear  and  be  heard  on  this  motion,  but  to 
have  their  appeal  heard  in  the  ordinary  course 
notwithstanding  the  war.  We  cannot  accede 
to  their  contention  that  the  hearing  of  the 
appeal  must  be  suspended  during  the  war. 
We  take  a  more  favourable  view  of  the  ap- 
pellants* rights  in  this  respect  than  the 
[892]  appellants,  and  we  agree  with  Mr. 
Walter's  contention  that  the  appeal  must 
take  and  keep  its  place  in  the  ordinary  way 
in  the  list.  It  should  be  distinctly  under- 
stood that  nothing  that  we  have  said  is  in- 
tended in  any  degree  to  interfere  with  or 
limit  the  discretion  of  the  Court  before  which 
the  appeal  will  come  for  hearing  to  make 
any  such  order  for  postponement  or  otherwise 
of  this  appeal  as  it  may  think  fit.  The  ap- 
pellants can  make  any  such  application  based 
upon  the  difficulties  arising  from  the  war  as 
they  may  deem  right  and  necessary,  and  the 
Court  will  deal  with  it  upon  the  facts  then 
presented  in  the  usual  way. 

The  motion  must  be  dismissed,  but,  in 
view  of  the  peculiar  circumstances,  without 
costs. 

The  late  Kennedy,  L.J.,  had  approved  this 
judgment  before  his  death. 


This  is  the  judgment  of  the  Court. 

Order  varied  in  Porter  v.  Freudenberg  and 
in  Kreglinger  v.  S.  Samuel  k  Rosenfeld. 

Motion  dismissed  in  In  re  Merten's  Pat- 
ents. 


NOTE. 

The  reported  case,  dealing  at  length  with 
the  rights  and  liabilities  of  alien  enemies, 
has  been  recognized  as  a  leading  authority 
in  many  recent  caees,  including  the  following: 
Schaflfenius  v.  Goldberg  [1916]  1  K.  B.  284; 
HaUey  v.  Lowenfeld  [1916]  1  K.  B.  143; 
Luczycki  v.  Spanish  River  Pulp,  etc.  Mills 
Co.  34  Ont.  L.  Rep.  549,  25  Dominion  L. 
Rep.  198,  9  Ont.  W.  N.  138;  Re  Cimonian, 
34  Ont.  L.  Rep.  129,  23  Dominion  L.  Rep. 
363,  8  Ont.  W.  N.  448;  Newman  v.  Brad- 
shaw,  33  West.  L.  Rep.  946,  10  West.  W. 
Rep.  649;  Watts  v.  Unione  Austriaca  di 
Navigazione,  224  Fed.  188.  These  foregoing 
cases  and  others  concerning  alien  enemies 
are  collated  in  the  note  to  Daimler  Co.  v. 
Continental  Tyre,  etc.  Co.  reported  ante,  this 
volume,  at  page  170. 
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PREMIER  OIL  AKD  PIPE  UNE  COM- 
PANY, UMITED. 

England — Court  of  Appeal — May  6,  1915. 

1191  SI  2  Ch.  124:. 


War  —  Intereonrse  with  Alien  Enemy. 

The  Trading  with  the  Enemy  Act  of  1914 
(4  &  5  Geo.  V.  c.  87)  and  the  Proclamation 
of  September  9,  1914,  are  not  exclusive,  and 
intercourse  with  an  alien  enemy  which  was 
illegal  at  common  law  is  none  the  less  illegal 
because  not  in  terms  prohibited  by  the  Act 
or  Proclamation.  , 

[See  note  at  end  of  this  case.] 

Same. 

By  the  common  law  not  only  commercial 
intercourse  but  all  intercourse  with  an  alien 
enemy  which  could  possibly  operate  to  the 
detriment  of  the  country  is  forbidden ;  accord- 
ingly an  alien  enemy  is  not  during  the  con- 
tinuance of  war  entitled  to  vote  stock  owned 
by  him  in  a  local  corporation. 

[See  note  at  end  of  this  case.] 

Votins  Stoek  in  Domestic  Corporation. 

A  bank  domiciled  in  an  enemy  country,  but 
having  a  local  branch  licensed'  by  the  local 
government  to  continue  its  business  during 
a  state  of  war,  cannot  through  that  branch 
vote  stock   in  a  local  corporation. 

[See  note  at  end  of  this  case.] 
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[124]  The  defendant  company  was  incor- 
porated in  England  on  April  4,  1910,  under 
the  Companies  (Consolidation)  Act,  1908,  as 
a  company  limited  by  shares,  and  its  nominal 
capital  at  the  time  of  the  motion  below  men- 
tioned was  3,750,000^.,  divided  into  ordinary 
and  preference  shares. 

The  motion  before  the  Court  was  by  the 
plaintiff,  who  sued  in  the  action  on  behalf 
of  himself  and  all  other  the  shareholders  of 
the  defendant  company  except  five  other  per- 
sons joined  as  co-defendants — namely,  Broad, 
Gilmour,  Jackson,  Lings,  and  Whittaker — 
for  an  order  that  these  five  defendants  and 
each  of  them  might  be  restrained  until  the 
trial  of  the  action  or  further  order  from  act- 
ing or  purporting  to  act  as .  directors  or  a 
director  of  the  defendant  company;  and  that 
the  company  might  be  similarly  restrained 
from  allowing  its  five  co-defendants  and  [125] 
each  of  them  to  act  or  to  purport  to  act  as 
such  directors  or  director  as  aforesaid. 
i  The  five  persons  above  named  had  been  (in 
effect)  declared  by  the  chairman  of  a  meet- 
ing of  the  preference  shareholders,  Sir  Frank 
Crisp,  to  be  duly  elected  directors  of  the 
company  according  to  a  resolution  declared 
to  be  duly  passed  at  the  meeting  On  a  poll 
being  taken  he  disallowed  a  number  of 
votes  given  by  the  Direction  der  Disconto- 
Oesellschaft,  which  was  incorporated  in 
the  German  Empire  and  had  its  head  office 
in  Berlin  and  a  branch  in  England  on  the 
round  that  a  shareholder  who  was  an  alien 
enemy  could  not,  during  the  war,  vote  at  a 
meeting  of  the  company.  After  the  rejection 
of  these  votes  there  was  an  overwhelming 
majority  in  favour  of  the  five  defendants, 
who,  accordingly,  were  declared  to  be  duly 
elected. 

The  business  of  the  I>i8conto-Gesellschaft 
(below  called  "the  German  Bank")  was  being 
conducted  in  the  United  Kingdom  under  a 
licence  granted  by  the  Secretary  of  State  in 
pursuance  of  the  power  conferred  on  him  by 
Aliens  Restriction  (No.  2)  Order  in  Council, 
1914,  made  under  the  Aliens  Restriction  Act, 
1914,  Sir  William  Plender  being  the  controller 
appointed  by  the  Secretary  of  State.  The 
licence,  originally  granted  on  August  10, 
1914,  and  subsequently  abrogated,  and  a  new 
license,  dated  September  19,  1914,  under  the 
hand  of  the  Home  Secretary,  was  granted  and 
was  as  follows: — 

'"In  pursuance  of  the  powers  conferred  on 
me  by  the  Aliens  Restriction  (No.  2)  Order 
in  Council,  1914,  made  on  August  10  under 
the  Aliens  Restriction  Act,  1914,  I  hereby 
permit 

The  Deutsche  Bank, 

The  Dresdner  Bank, 

The  Disconto-Gesellschaft, 
to  carry  on  banking  business  in  the  United 
Kingdom,    subject    to   the    following    limita- 


tions, conditions,  supervision  and  requirement 
as  to  the  deposit  of  money  and  securities: — 

"1.  The  permission  shall  extend  only  to  the 
completion  of  the  transactions  of  a  banking 
character  entered  into  before  August  6,  1914, 
so  far  as  those  transactions  would,  in  ordi- 
nary course,  have  been  carried  through  or 
with  the  London  establishments.  The  per- 
mission does  not  extend  to  any  operations  for 
the  purpose  of  [126]  making  available  assets 
which  would  ordinarily  be  collected  by,  or  of 
discharging  liabilities  which  would  ordinarily 
be  discharged  by,  establishments  of  the  banks 
other  than  the  London  establishments.  No 
new  transactions  of  any  kind  save  such^  as 
may  be  necessary  or  desirable  for  the  purpose 
of  the  completion  of  the  first  mentioned  trans- 
action shall  be  entered  into  by  or  on  behalf 
of  the  London  establishments  of  the  banks. 

"2.  The  business  to  be  transacted  under  this 
permission  shall  be  limited  to  such  operations 
as  may  be  necessary  for  making  the  realisable 
assets  of  the  banks  available  for  meeting  their 
liabilities,  and  for  discharging  their  liabilities 
as  far  as  may  be  practicable. 

"3.  All  transactions  carried  out  under  this 
permission  shall  be  subject  to  the  supervision 
and  control  of  a  person  to  be  appointed  for 
the  purpose  by  the  Treasury,  who  shall  have 
absolute  discretion  (a)  to  refuse  to  permit 
any  payment  that  may  appear  to  him  to 
be  contrary  to  the  interest  of  the  nation; 
(b)  to  permit  any  such  new  transactions  as 
are  in  his  opinion  necessary  or  desirable  for 
the  purpose  of  the  completion  of  the  trans- 
actions first  mentioned  in  paragraph  1 ;  .  ( c  j 
to  permit  or  to  refuse  to  permit  the  comple- 
tion of  any  particular  transaction  whatso- 
ever. 

"4.  Any  assets  of  the  banks  which  may 
remain  undistributed  after  their  liabilities 
have,  so  far  as  possible  in  the  circumstances, 
been  discharged,  shall  be  deposited  with  the 
Bank  of  England  to  the  order  of  the  Treas- 
ury." 

Sir  William  Plender,  or  some  one  acting 
on  his  behalf,  gave  his  approval  to  the  proxy, 
but  this  was  withdrawn  before  the  meeting 
on  the*  ground  that  it  had  been  countersigned 
on  his  behalf  without  his  knowledge  and 
under  a  misapprehension.  He  also  expressed 
the  opinion  that  the  giving  or  withholding  a 
proxy  was  not  a  matter  which  concerned  him. 

The  plaintiff,  in  paragraph  2  of  an  affidavit 
sworn  by  him  in  support  of  the  motion,  said : 
"It  is  the  fact  that  the  shares  in  the  defend- 
ant company  .  originally  belonged, 
as  to  150,000  thereof,  to  the  K.  K.  Priv. 
Oesterreichische  Credit  Anstalt  filr  Handel 
und  Gewerbe,  Vienna,  Austria,  and  as  to 
8000  thereof  to  Laupenmuhlen  and  Company 
of  Berlin.  All  of  the  said  shares  were  in 
fact,  many  months  before  the  outbreak  of  the 
war,  [127]  pledged  by  the  ftaid  company  and 
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firm  respectively  with,  and  transferred  to, 
the  London  branch  of  the  Disconto  Gesell- 
schaft  to  secure  advances  made  by  that  branch 
for  sums  amounting  in  the  aggregate  to  a  sum 
far  in  excess  of  the  present  value  of  the  said 
shares.  The  said  shares  are  still  held  by  the 
London  branch  as  security  for  the  said  ad- 
vances which  still  remain  unpaid  (as  I  am 
informed  by  Mr.  Winkelmann,  one  of  the 
managers  of  the  said  branch,  and  verily  be- 
lieve). The  proxy  given  to  me  in  respect 
of  the  said  shares,  being  the  proxy  of  the 
Direction  der  Disconto-Gesellschaft 
was  given  under  the  seal  of  the  London 
branch  and  was  signed  by  Mr.  Karbe  and 
Mr.  Guhschof,  the  managers  of  the  said  Lon- 
don branch.  The  former  is  a  German  subject 
residing  here  under  licence,  and  the  latter  is 
a  Russian  subject." 

The  motion  was  beard  before  Sargant,  J. 
on  March  30,  31,  1915. 

Opinion  of  Court  Below, 

[129]  Saboant,  J. — In  this  action  Mr.  Wil- 
liam Robson,  suing  on  behalf  of  the  sharehold- 
ers in  the  defendant  company  (other  than 
Buch  as  are  defendants),  is  seeking  a  declara- 
tion that  Mr.  John  Broad  and  four  other  per- 
sons have  not  been  validly  appointed  directors 
of  the  Premier  Oil  and  Pipe  Line  Company 
(hereinafter  called  "the  Premier  Company"). 
The  plaintiff's  application  is  by  way  of  mo- 
tion to  prevent  these  persons  from  acting,  and 
the  company  from  permitting  them  to  act,  aa 
directors  until  the  trial  of  the  action. 

The  result  of  the  action  and  the  motion 
hinges  on  the  question  whether,  at  a  recent 
meeting  of  the  preference  shareholders  of 
the  company  for  the  purpose  of  electing  five 
directors,  the  chairman,  Sir  Frank  Crisp,  was 
right  in  rejecting  votes  in  respect  of  a  large 
block  of  preference  shares  which  were  tendered 
by  a  proxy  on  [130]  behalf  of  a  German 
corporation  called  the  Direction  der  Disconto- 
Gesellschaft,  which  I  will  hereinafter  refer  to 
as  ''the  German  Bank."  If  those  votes  were 
wrongly  rejected  by  the  chairman  and  ought 
to  have  been  counted,  then  five  persons  other 
than  the  defendant  Broad  and  the  next  four 
defendants  were  elected  directors,  and  the  pres- 
ent motion  must  succeed.  But  if  these  votes 
were  rightly  rejected  the  motion  must  be 
dismissed;  for,  though  in  that  event  the  tech- 
nical result  of  the  meeting  was,  owing  to  an 
informality,  merely  to  reject  the  nominees  of 
the  German  bank  and  not  to  elect  the  defend- 
ant Broad  and  the  next  four  defendants  (who 
were  nominees  of  the  English  preference 
shareholders),  yet  it  is  quite  clear  that  this 
infirmity  can  easily  be  cured  at  a  subsequent 
meeting. 

The  motion  involves  a  very  important  gen- 
eral question  of  law  on  which,  so  far,  there 


has  been  no  express  decision,  namely,  whether, 
during  a  state  of  war,  an  alien  enemy  such  as 
the  German  bank  is  entitled  to  exercise  a 
right  of  voting  in  respect  of  shares  in  an 
English  company  or  whether  this  right  is 
suspended  during  the  continuance  of  the  war. 

There  is  also  a  subsidiary  question  of  less 
general  inportance,  namely,  whether,  even  if 
the  German  bank  itself  could  not  exercise 
the  right,  such  right  was  sought  to  be  ex- 
ercised and  could  be  exercised  on  behalf  of 
a  branch  of  the  German  bank  within  an  ex- 
ception contained  in  clause  6  of  the  Trading 
with  the  Enemy  Proclamation,  No.  2,  or  with- 
in a  licence  dated  September  19,  1914,  and 
granted  to  three  German  banks  (including  the 
German  bank  now  in  question)  in  pursuajice 
of  the  Aliens  Restriction  (No.  2)  Order  in 
Council  made  on  August  10,  1914,  under  the 
Aliens  Restriction  Act,  1914. 

As  regards  the  first  point  Mr.  Gore-Browne 
contended  that  there  is  nothing  in  the  Trad- 
ing with  the  Enemy  Act,  1914,  or  in  the 
Trading  with  the  Enemy  Proclamation,  No.  2, 
which  specifically  prohibits  the  German  bank 
from  exercising  their  right  of  voting:  and 
that  the  Act  and  Proclamation  must  be  taken 
as  exhaustive;  and  that  anything  not  ex- 
pressly prohibited  by  them  must  be  taken 
as  permitted.  With  the  first  of  these  proposi- 
tions I  agree,  but  from  the  second  1  dissent. 
It  seems  to  me  that  mere  silence  in  the  Act 
and  the  Proclamation  is  not  [131]  sufficient 
to  relieve  from  any  prohibition  at  common 
law,  and  accordingly  that  I  must  inquire 
whether  the  common  law  would  prohibit  the 
exercise  of  the  right  of  voting.  Then,  as 
regards  the  common  law,  Mr.  Gore-Browne 
said  that  all  that  is  forbidden  between  Eng- 
lish subjects  and  alien  enemies  is  commercial 
intercourse  or  trading,  though,  may  be,  in  a 
wide  sense,  and  that  the  exercise  of  a  right 
incident  to  property,  such  as  the  right  of 
voting  in  respect  of  shares,  cannot  be  proper- 
ly described  as  commercial  intercourse  or 
trading  in  however  wide  a  sense.  Here,  how- 
ever, it  seems  to  me  that  the  authorities  are 
against  this  contention.  It  is  quite  unnec- 
essarv  for  me  to  deal  with  the  old  cases'  on 
the  subject,  such  as  the  classic  judgment  of 
Lord  Stowell  in  The  Hoop,  1  C.  Rob.  (Eng.) 
165,  and  his  later  judgment  in  The  Cosmo- 
polite (1801)  4  C.  Rob.  (Eng.)  8,  because 
the  whole  law  on  the  subject  was  consid- 
ered only  a  few  days  ago  by  the  Presi- 
dent of  the  Probate  Divorce,  and  Admiralty 
Division  in  the  case  of  The  Panariellos,  138 
L.  T.  Journ.  (Eng.)  484,  and  he  there,  in  an 
elaborate  judgment,  has  arrived  at  the  con- 
clusion that  it  is  not  merely  commercial  in- 
tercourse but  all  intercourse  with  an  alien 
enemy  that  is  forbidden  by  the  common  law. 
And  the  description  by  Lord  Stowell,  in  The 
Hoop,  1  C.  Rob.  (Eng.)  165,  of  an  alien  enemy 
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as  "totally  exlex"  seems  to  me  to  involve  the 
suspension  of  an  alien  enemy  for  the  time 
being,  not  merely  from  his  right  of  audience 
in  Courts  of  justice,  but  also  from  the  ex- 
ercise of  his  legal  and  equitable  rights  in 
relation  to  property  in  this  country.  For 
instance,  it  can  hardly  be  supposed,  to  take 
a  case  that  I  put  to  Mr.  Gore-Browne  dur- 
ing the  argument,  that,  at  common  law  and 
apart  from  the  Courts  (Emergency  Powers) 
Act,  an  alien  enemy  landlord  could,  during 
the  war,  exercise  in  person  or  by  proxy  the 
ordinary  rights  of  distress  against  an  English 
tenant  of  property  here. 

Further,  in  another  very  recent  case  of 
Rex  V.  London  County  Council  [1915]  W. 
N.  (Eng.)  103,  154,  it  is  clear  from  certain 
remarks  of  the  present  Lord  Chief  Justice 
that  the  inclination  of  his  mind  was  dis- 
tinctly against  the  exercise  by  an  alien  enemy 
by  proxy  of  his  right  of  voting  in  respect  of 
shares  in  an  English  company,  though  this 
was  put  rather  on  the  ground  of  his  In- 
capacity to  give  [132]  a  proxy  here  than  on 
the  actual  suspension  of  the  principal's  right. 

It  is  also  to  be  observed  that,  both  in  Lind- 
ley  on  Companies,  6th  ed.  p.  52,  and  West- 
lake  on  International  Law,  2d  ed.  pt.  II. 
*'War,"  pp.  53,  54,  definite  views  are  ex- 
pressed that  alien  enemy  shareholders  are 
prevented  during  the  war  from  exercising 
their  rights  of  voting.  It  appears  to  me, 
therefore,  that  the  weight  both  of  reason  and 
of  authority  is  against  the  reception  of  votes 
tendered  by  a  proxy  here  on  behalf  of  an 
alien  enemy,  whether  the  rejection  be  based 
on  the  ground  of  the  suspension  of  the  right 
of  voting  itself,  or  on  the  ground  of  the  in- 
capacity of  the  proxy  here  to  enter  into  and 
carry  out  the  relationship  between  the  alien 
enemy  and  himself  involved  in  his  acting  as 
the  alien  enemy's  proxy. 

I  have  still  to  deal  with  the  subsidiary 
questions  above  referred  to,  namely,  whether 
the  exercise  of  the  right  of  voting  can  be 
justified  as  being  so  exercised  on  behalf  of 
a  branch  of  the  German  bank.  The  true 
facts  are  stated,  in  paragraph  2  of  an  affi- 
davit of  the  plaintiff  filed  on  March  29,  to 
be  as  follows:  [His  Lordship  read  the  para- 
graph, and  continued:]  It  is  in  the  first 
place  sought  to  bring  this  within  clause  6 
of  the  Trading  with  Enemy  Proclamation, 
No.  2,  which  runs  as  follows:  "Provided  al- 
ways that  where  an  enemy  has  a  branch  local- 
ly situated  in  British,  alii  ',  or  neutral  ter- 
ritory, not  being  neutral  territory  in  Europe, 
transactions  by  or  with  such  branch  shall 
not  be  treated  as  transactions  by  or  with  an 
enemy." 

Now  Mr.  Robson,  the  deponent,  is  not  a 
gentleman  who  appears  to  have  any  special 
means  of  knowing  the  affairs  of  the  German 
bank;  and  as  to  the  more  material  parts  of 
the  paragraph  he  does  not  state  his  means 


of  information  nor  does  he  state  his  belief. 
But  beyond  this,  the  transaction  disclosed  is 
a  mortgage  of  shares  before  the  war  by  two 
alien  enemy  companies,  who  apparently  have 
no  business  here,  to  the  German  bank,  in 
consideration  of  the  advance  of  moneys  which 
are  said  to  be  the  moneys  of  the  branch  here 
— though,  of  course,  it  is  not  suggested  that 
the  moneys  of  the  branch  here  were  not  the 
moneys  of  the  German  bank;  nor,  I  may 
observe,  does  it  appear  that  the  shares  were 
transferred  to  or  registered  in  the  name  of 
any  one  [133]  but  the  German  bank  itself. 
Now,  I  cannot  understand  how  Buch  a  trans- 
action, or  anything  done  in  pursuance  of  it, 
can  be  a  transaction  within  clause  6  of  the 
Proclamation  in  question;  nor  how  the  case 
of  the  German  bank  is  improved  by  the 
disclosure  that  they  are  mortgagees  only,  and 
that  the  mortgagors  are  two  alien  enemies 
not  carrying  on  business  here.  The  case  is 
not  in  any  way  similar  to  cases  which  might 
be  held  to  fall  within  clause  6  of  the  Procla- 
mation,  namely,  cases  where  the  branch  here 
of  the  Grerman  bank  might,  if  not  otherwise 
forbidden,  lend  money  here  to  an  English 
subject  holding  shares  in  an  English  company, 
get  registered  as  owners  of  those  shares,  and 
then  claim  to  vote  to  protect  their  security. 

Finally,  the  licence  given  to  the  German 
bank  under  the  Aliens  Restriction  (No.  2) 
Order  in  Council  and  the  Aliens  Restriction 
Act  seems  to  me  to  weaken  rather  than  sup- 
port the  case  of  the  German  bank.  On  a  care- 
ful consideration  of  that  licence  I  cannot 
find  anything  to  authorize  the  exercise  of 
the  power  of  voting  in  question.  And  on  the 
very  terms  of  that  licence  the  business  of  the 
German  bank  is  to  be  limited  to  what  is  there- 
by authorized.  The  bank,  having  accepted 
the  benefit  of  the  licence,  are  in  my  judgment 
bound  to  conform  to  its  conditions  and  there- 
fore, even  if  (contrary  to  the  opinion  already 
expressed)  the  exercise  of  the  right  now 
claimed  had  been  within  clause  G  of  the 
Trading  with  the  Enemy  Proclamation,  No.  2, 
I  think  that  it  would  have  been  prohibited 
by  the  acceptance  by  the  German  bank  of  the 
licence  in  question. 

I  should  add  that,  though  the  proxy  was 
originally  countersigned  on  behalf  of  Sir  Wil- 
liam Plender,  the  controller  of  the  German 
bank,  he  discovered  the  mistake,  withdrew  any 
approval  thereby  implied,  and  communicated 
the  fact  of  such  withdrawal  before  the  giving 
of  any  under  the  proxy. 

I  therefore  dismiss  the  motion,  and  make 
the  defendants'  costs  of  the  motion  their  costs 
in  the  action. 

The  plaintiff  appealed.  The  appeal  was 
heard  on  April  26,  1915. 

Oore-Brotrne,  K.  C,  and  Pairfas  Luxmoore 
for  appellant. 
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Martelli,  K.  C,  H.  E.  Wright  and  G.  M, 
Simmonds  for  respondent. 

Solicitors:  Mayo,  Elder  d  Co,;  Aahurat 
Mot-ris,  Crisp  d  Co. 

[184]  PiCKFORD,  L.  J. — In  thift  case  the 
appellant,  suing  as  on  behalf  of  himself  and 
all  other  the  shareholders  in  the  defendant 
company  except  the  five  last-mentioned  de- 
fendants, asked  for  a  declaration  that  certain 
persons  were  not  validly  elected  as  directors 
of  the  defendant  company.  This  involves 
the  question  whether  a  number  of  votes  for 
which  a  proxy  was  tendered  were  rightly  re- 
jected. If  they  were  the  directors  were  valid- 
ly elected;  if  they  were  not,  and  should  have 
been  counted,  then  other  persons  were  elected 
as  directors.  The  ground  on  which  they  were 
rejected  was  that  they  were  tendered  on  be- 
half of  an  alien  enemy,  namely,  a  German 
corporation,  the  Disconto-Gesellschaft,  carry- 
in|^  on  business  in  an  enemy  country  but  hav- 
ing an  establishment  in  London,  to  which  a 
licence  had  been  granted  in  pursuance  of  the 
Aliens  Restriction  (No.  2)  Order  in  Council 
of  August  10,  1914. 

The  case  raises  two  questions,  one  of  gen- 
eral importance  and  one  of  a  subsidiary  na- 
ture— namely,  have  alien  enemy  shareholders 
a  right  of  voting  in  respect  of  shares  in  a 
British  [135]  company  during  the  war  and 
of  exercising  that  right  by  proxy ;  and,  second- 
ly, if  there  be  not  that  general  right,  had 
these  shareholders,  by  reason  of  the  circum- 
stances of  this  case,  that  right. 

On  the  general  question  the  argument  of 
the  appellant  may,  we  think,  be  summarized 
in  two  contentions — (1.)  that  the  prohibition 
at  common  law  of  intercourse  with  an  alien 
enemy  is  limited  to  commercial  intercourse 
or  trading;  and  (2.)  that  tlie  transaction  in 
this  case  did  not  come  withi  the  definition 
of  commercial  intercourse.  In  our  opinion 
neither  of  these  contentions  is  correct. 

The  prohibition  of  intercourse  was  stated 
as  extending  to  much  wider  limits  by  Lord 
Stowell  in  The  Hoop,  1  C.  Rob.  (Eng.)  165, 
and  The  Cosmopolite,  4  C.  Rob.  (Eng.)  8, 
and  reference  was  made  in  the  judgment  to 
writings  of  jurists  on  the  subject.  The  state- 
ment there  contained  has  been  followed  in 
several  cases  in  the  Courts  of  this  country, 
and  also  in  America  by  such  great  author- 
ities as  Story  and  Kent.  It  is  not  necessary, 
in  our  opinion,  to  examine  these  cases  in  de- 
tail— as  they  were  very  carefully  considered 
quite  recently  by  the  President  of  the  Pro- 
bate, Divorce  and  Admiralty  Division  in  a 
case  of  The  Panariellos,  138  L.  T.  Journ. 
(Eng.)  484,  and  will  be  found  collected  in 
that  judgment.  We  have  not  been  referred 
to  and  we  do  not  know  of  any  case  in  this 
country  in  which  any  doubt  has  been  thrown 
upon  the  statement  of  the  law  by  Lord  Sto- 


well which  is  adopted  by  the  learned  Presi- 
dent in  the  case  mentioned. 

It  was  argued  before  us  that  these  state- 
ments were  all  dicta  not  necessary  for  the 
decision  of  the  cases  in  which  they  were  made. 
Assuming  this  to  be  the  case,  they  are  dicta 
of  such  high  authority  that  we  should  hesi- 
tate to  differ  from  them,  but  in  our  opinion, 
so  far  as  they  state  that  the  prohibition  ex- 
tends beyond  commercial  intercourse  they 
are  correct.  We  were,  however,  referred  to 
a  case  of  Kershaw  v.  Kelsey,  100  Mass.  561, 
97  Am.  Dec.  124,  1  Am.  Rep.  142,  in  which 
it  was  held,  after  a  verv  careful  examination 
of  these  cases  and  dicta,  that  they  were  not 
correct  and  that  no  intercourse  was  pro- 
hibited except  commercial  intercourse  or  trad- 
ing with  the  enemy.  This  case  has  been 
followed  in  other  cases  in  America.  As  we 
have  [136]  already  said,  no  such  limitation 
is  to  be  found  suggested  in  any  English  case, 
and  we  cannnot  agree  with  it.  The  prohi- 
bition of  intercourse  with  alien  enemies 
rests  upon  public  policy,  and  we  can  see  no 
ground  either  on  principle  or  authority  for 
holding  that  a  transaction  between  an  alien 
enemy  and  a  British  subject  which  might  re- 
sult in  detriment  to  this  county  or  advantage 
to  the  enemy  is  permissible  because  it  can- 
not be  brought  within  the  definition  of  a  com- 
mercial transaction. 

The  learned  judge,  Gray,  J.,  in  Kershaw  v. 
Kelsey,  100  Mass.  561,  97  Am.  Dec.  124,  1 
Am.  Rep.  142,  states  the  law  in  our  opinion 
correctly  when  he  says  the  law  of  nations  as 
judicially  declared  prohibits  all  intercourse 
between  citizens  of  two  belligerents  which  is 
inconsistent  with  the  state  of  war  between 
their  countries,  but  we  respectfully  disagree 
with  him  when  he  holds  that  nothing  comes 
within  that  principle  except  commercial  inter- 
course. 

We  do  not  think  it  necessarv  to  decide 
whether  the  principle  extends  to  intercourse, 
if  such  there  be,  while  could  not  possibly 
tend  to  detriment  to  this  country  or  to  ad- 
vantage to  the  enemy;  it  is  enough  to  say 
that  in  our  opinion  all  intercourse  which 
could  tend  to  such  detriment  or  advantage, 
whether  commercial  or  not,  to  use  the  lan- 
guage of  the  learned  judge  before  mentioned, 
inconsistent  with  the  state  of  war  between 
the  two  countries  and  therefore  forbidden. 

Tliat  this  transaction  has  such  a  tendency 
is  clear.  The  proposed  exercise  of  the  votes 
is  for  the  purpose  of  obtaining  the  control 
and  mangement  or  a  large  voice  in  them  of 
a  British  trading  company  which  owns 
amongst  other  things  large  property  in  the 
enemy's  country,  and  that  this  may  be  to  the 
detriment  of  the  interests  of  this  country  and 
the  advantage  of  the  enemy  cannot  be  doubted. 

We  think  also  that  the  rejection  of  these 
votes  may  be  justified  on  the  narrower  ground 
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that  this  was  a  commercial  transaction.  Com- 
mercial intercourse  is  not  confined  to  making 
contracts  between  an  alien  enemy  and  a  Brit- 
ish subject,  and  such  a  transaction  as  this 
directed  to  obtaining  the  control  of  a  trad- 
ing company  is  in   our  opinion  commercial. 

It  follows  from  what  has  been  said  that 
the  employment  [137]  of  a  British  subject 
as  proxy  to  exercise  the  voting  power  is 
an  intercourse  between  him  and  the  alien 
enemy  which  is  prohibited. 

On  the  subsidiary  point  we  do  not  think 
it  necessary  to  add  anything  to  what  has  been 
said  by  Sargant,  J.  Whatever  may  be  the 
proper  definition  of  a  branch  or  transactions 
with  a  branch  within  the  meaning  of  clause 
6  of  the  Proclamation,  we  think  it  clear  that 
this  is  not  such  a  transaction  with  a  branch. 
The  licence  does  not  authorize  such  a  trans- 
action, and  it  was  not  argued  before  us  that 
it  did. 

In  our  opinion  the  judgment  of  Sargant, 
J.  was  quite  right,  and  the  appeal  must  be 
dismissed  with  costs. 


NOTE. 

On  the  ground  that  the  law  of  nations  pro- 
hibits all  intercourse  between  citizens  of  two 
belligerents  which  is  inconsistent  with  the 
state  of  war  between  their  countries,  the  court 
in  the  reported  case  holds  that  an  alien  enemy 
shareholder  in  a  domestic  corporation  has  no 
right  to  vote  in  the  election  of  directors  for 
the  corporation.  The  authorities  relating  to 
alien  enemies  are  reviewed  in  the  note  to 
Daimler  Co.  v.  Continental  Tyre,  etc.  Co.  re- 
portedj  ante,  this  volume,  at  page  170. 
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Immigration      —      Classes      of      Aliens 
Ezolnded. 

Where  a  Chinese  person,  who  lawfully  en- 
tered the  United  States  as  the  minor  son  of 
a  merchant,  thereafter  became  a  laborer,  such 
fact  will  not  deprive  him  of  his  right  to  re- 
main in  the  country. 

[See  note  at  end  of  this  case.] 

Same. 

On  application  by  a  Chinese  person  for 
writ  of  habeas  corpus  against  the  immigra- 


tion inspector,  the  evidence  is  held  to  war* 
rant  a  finding  by  the  inspector  that  such. 
Chinese  person  was  addicted  to  gambling 
when  he  left  China,  and  that  he  entered  the 
United  States  intending  to  make  his  living 
by  gambling,  and  not  by  profitable  industry. 
[See  note  at  end  of  this  case.] 


Where  supported  by  competent  evidence,  a 
finding  by  the  immigration  authorities  with 
regard  to  an  alien  is  conclusive  on  the  courts. 

[See  note  at  end  of  this  case.] 

Same. 

The  immigration  act  applies  to  aliens  born 
in  China,  and  the  minor  son  of  a  Chinese 
merchant  cannot  lawfully  enter  the  United 
States,  if  at  that  time  he  be  a  person  likeljr 
to  become  a  public  charge. 

[See  note  at  end  of  this  case.] 
Same. 

''The  immigration  act,  excluding  persons 
likely  to  become  a  public  charge,"  is  not  lim- 
ited to  paupers  or  those  liable  to  become 
such,  but  includes  those  who  will  not  under- 
take honest  pursuits,  or  who  are  likely  to- 
become  periodically  the  inmates  of  prisons,, 
and  so  includes  one  who  intends  to  make 
his  living  by  gambling,  instead  of  honest  la- 
bor. 

[See  note  at  end  of  this  case.] 
Same. 

Tliat  petitioner,  when  he  entered,  was  the 
son  of  a  Chinese  merchant,  and  as  such  lia- 
ble to  be  supported  by  his  father  during 
minority,  does  not  except  him  from  the  immi- 
gration act,  excluding  persons  likely  to  be- 
come a  public  charge,  wliere  it  is  clear  that 
at  the  end  of  his.  minority  he  is  likely  to- 
become  such  a  charge. 

[See  note  at  end  of  this  case.] 
Saa&e. 

Immigration  Act  Feb.  20,  1907,  c.  1134,  § 
2,  34  Stat.  898  (3  Fed.  St.  Ann.  [2d  ed.] 
640 )  excludes  persons  likely  to  become  a  pub- 
lic charge;  section  20  (3  Fed.  St.  Ann.  [2d 
ed.]  673)  makes  it  the  duty  of  the  Secretary 
of  Labor  to  cause  to  be  deported  at  any  time 
within  three  years  after  entry  any  alien  who 
shall  enter  in  violation  of  law,  and  as  such 
become  a  public  charge  from  causes  existing 
prior  to  landing;  while  section  21  (3  Fed. 
St.  Ann.  [2d  ed.]  681)  makes  it  the  duty 
of  the  secretary,  when  satisfied  that  an  alien 
has  been  found  in  the  United  States  in  vio- 
lation of  law,  to  deport  him.  It  is  held  that 
the  act  is  not  limited  to  persons  who  shall 
from  existing  causes  become  a  public  charge 
within  three  years  after  entry,  but  warrants 
the  deportation  of  one  who  is  likely  there- 
after to  become  a  public  charge. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court. 
Eastern  District  of  Michigan:  TUTTUC, 
Judge. 

Application  for  writ  of  habeas  corpus. 
Lam  Fung  Yen,  applicant,  and  G.  Oliver 
Frick,  United  States  Immigration  Inspector, 
defendant.    Judgment  for  defendant.    Appli- 
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cant  appeals.     The  facts  are  stated   in  the 
opinion.    Affirmed. 

F.  H.  Watson  for  appellant. 
J,  E.  Bland  for  appellee. 

Sitting:     Knappen  and  Dextson,  Circuit 
Judges,  and  Evans,  District  Judge. 

[395]  Knappen,  J. — Appeal  from  an  order 
discharging  a  writ  of  habeas  corpus.  Peti- 
tioner is  an  alien,  born  in  China.  In  August, 
1911,  when  nearly  19  years  of  age,  he  entered 
the  United  States  as  the  minor  son  of  a 
Chinese  merchant  domiciled  in  this  country. 
He  was  arrested  on  warrant  issued  by.  the 
Secretary  of  Labor,  February  26,  1914  (with- 
in three  years  after  entry),  and  after  hear- 
ing before  an  immigration  inspector  was,  by 
order  of  the  Secretary  of  Labor,  ordered  re- 
turned to  China,  upon  the  grounds,  first,  that 
at  the  time  of  his  entry  into  the  United 
States  he  was  a  person  likely  to  become  a  pub- 
lic charge  within  the  meaning  of  sections  2, 
20,  and  21  of  the  Immigration  Act  of  Febru- 
ary, 20,  1907,  c.  1134,  34  Stat.  898,  as  amend- 
ed by  Act  March  26,  1910,  c.  128,  36  Stat.  263 
(3  Fed.  St.  Ann.  [2d  ed.]  640,  673,  681)  and 
Act  March  4,  1913,  c.  141,  §  3,  37  Stat.  737 
<3  Fed.  St.  Ann.  [2d  ed.]  628,  note)  and, 
second,  that  he  was  a  laborer,  and  thus  un- 
lawfully within  the  United  States  under 
Chinese  Exclusion  Act  April  27,  1904,  c.  1630, 
33  Stat.  394,  428  (2  Fed.  St.  Ann.  [2d  ed.] 
109)  and  so  liable  to  be  deported  under  sec- 
tion 21  of  the  Immigration  Act. 

The  second  ground  of  deportation  relied 
upon  may  be  passed  by  in  a  few  words:  As 
the  minor  son  of  a  Chinese  merchant  domi- 
ciled  in  this  country  petitioner  was  entitled 
to  enter,  unless  excluded  by  the  provisions  of 
either  the  Chinese  Exclusion  Act  or  the  Immi- 
gration Act.  U.  S.  V.  Que  Lim  (1900)  176 
U.  S.  459,  20  S.  Ct.  416,  44  U.  S.  (L.  ed.)  644; 
Lew  Ling  Chong  v.  U.  S.  (C.  C.  A.  6th  Cir. 
1915)  222  Fed.  195,  199,  137  C.  C.  A.  635. 
Petitioner  was  not  a  laborer  when  he  entered 
the  United  States;  if  he  is  now  liable  to  de- 
portation as  a  laborer  it  is  only  because  he 
has  become  such  since  his  entry.  Assuming 
that  the  small  amount  of  work  done  by  peti- 
tioner in  a  laundry  has  established  his  present 
status  as  a  laborer  (which  is,  to  say  the  least, 
not  very  clear),  we  think  the  case  falls  with- 
in the  decision  of  this  court  in  Lew  Ling 
Chong  V.  U.  S.  (C.  C.  A.  6th  Cir.  1915)  222 
Fed.  200,  137  C.  C.  A.  635,  where  it  is  held, 
in  accordance  with  numerous  authorities, 
that  such  labor,  following  a  lawful  entry  in 
the  capacity  stated,  did  not  destroy  petition- 
er's right  to  remain. 

The  situation  as  affecting  the  charge  that 
petitioner  is  a  person  liable  to  become  a  pub- 
lic charge  is  in  narrow  compass  and  the  evi- 


dence undisputed.  It  appears  by  petitioner's 
testimony  that  during  the  24  years  he  had 
been  in  this  country  his  profitable  industry 
was  practically  negligible;  that  he  first  went 
to  his  father  in  Philadelphia,  remaining  there 
four  or  five  weeks,  then  going  to  Chicago, 
largely  with  money  provided  by  friends  in  his 
father's  store,  staying  in  the  latter  city  more 
than  a  year,  doing  nothing;  that  he  went  to 
Detroit  for  a  short  time,  and  then  returned 
to  Chicago,  where  he  remained  until  about  a 
week  before  his  arrest,  when  he  went  to 
Pontiac,  [396]  Mich.,  where  also  he  was 
"doing  nothing,"  except  that  when  he  was  ar- 
rested he  was  helping  "wrap  up  clothes  in  the 
laundry;"  that  he  made  his  living  by  gam- 
bling, borrowing  when  out  of  money,  and  re- 
paying when  he  had  won.  As  he  expressed  it, 
"When  I  won,  I  paid  back;  but  when  I  lost, 
I  borrowed  again."  He  says  that  he  did  not 
gamble  in  any  one  place;  that  "I  gambled  all 
over  Chinatown."  When  arrested  he  had 
about  $20,  which  he  says  was  "money  I  had 
saved  up  from  gambling  in  Chicago."  He 
Bays  "I  never  done  any  work,"  assigning  as 
the  reason  that  "no  one  wants  to  hire  me  to 
work,"  and  that  he  had  not  learned  for  that 
reason.  His  father  testified  that  when 
petitioner  first  came  from  China  he  gave  him 
$35,  that  petitioner  has  never  been  to  school 
in  this  country,  that  he  refused  to  obey  his 
father,  and  when  scolded  ran  away.  The 
father  apparently  feels  little  interest  in  peti- 
tioner. The  latter  testified  that  he  sometimes 
gambled  in  China;  that  he  "used  to  run  a 
drug  store,  and  it  was  burned,  and  I  started 
to  gamble  a  little;"  that  he  did  not  make  a 
living  at  it,  for  his  father  "sent  money  home 
to  take  care  of  the  whole  family." 

We  cannot  say  that  the  Secretary  of  Labor 
might  not  competently  conclude  from  the  evi- 
dence that  petitioner  was,  when  in  China,  ad- 
dicted to  gambling;  that  he  came  here  with- 
out the  intention  of  engaging  in  profitable 
industry,  and  intending  to  make  his  living, 
so  far  as  necessary,  by  gambling.  Taking 
into  account  the  charge,  the  evidence,  the 
findings,  and  the  order  of  deportation,  the 
Secretary  of  Labor  may  well  have  so  con- 
cluded; and,  as  there  was  competent  evidence 
supporting  such  conclusion,  it  is  binding  upon 
the  courts.  Lewis  v.  Frick  (1914)  233  U.  S. 
300,  34  S.  Ct.  488,  58  U.  S.  (L.  ed.)  967; 
Frick  V.  Lewis  (C.  C.  A.  6th  Cir.  1912)  195 
Fed.  693,  696,  115  C.  C.  A.  493. 

The  Immigration  Act  applies  to  aliens  born 
in  China,  and  notwithstanding  petitioner's 
entry  as  the  son  of  a  Chinese  merchant,  if 
he  was  at  the  time  a  person  likely  to  become 
a  public  charge  he  could  not  lawfully  enter. 
Low  Wah  Suey  v.  Backus  (1912)  225  U.  S. 
■460,  32  S.  Ct.  734,  56  U.  S.  (L.  ed.)  1165;  U. 
S.  V.  Wong  You  (1912)  223  U.  S.  67,  32  S. 
Ct.  195,  56  U.  S.  (L.  ed.)  354.    And  see  Jap- 
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anese  Immigrant  Case  (1903)  189  U.  S.  86,  23 
S.  Ct.  611,  47  U.  S.  (L.  ed.)  721. 

The  more  important  question  is  whether  the 
fact  that  petitioner  entered  the  United  States 
as  a  gambler,  and  as  one  having  no  other 
permanent  means  of  support,  actual  or  con- 
templated, makes  him  a  person  "likely  to  be- 
come a  public  cliarge"  within  the  meaning  of 
the  Immigration  Act. 

It  seems  clear  that  the  term  "persons  likely 
to  become  a  public  charge"  is  not  limited  to 
paupers  or  those  liable  to  become  such;  "pau- 
pers" are  mentioned  as  in  a  separate  class. 
In  U.  S.  V.  Williams  (S.  D.  N.  Y.  1910)  1T5 
Fed.  274,  275,  the  torm  "persons  likely  to  be- 
come a  public  charge"  is  construed  as  includ- 
ing, "not  only  those  persons  who  through  mis- 
fortune cannot  be  self-supporting,  but  also 
those  who  will  not  undertake  honest  pursuits, 
and  who  are  likely  to  become  periodically  the 
inmates  of  prisons."  We  think  this  a  reason- 
able construction.  "A  statute  excluding 
paupers  or  persons  likely  to  become  a  public 
charge  is  manifestly  one  of  police  and  public 
security."  The  Japanese  Immigrant  Case 
(1903)  189  U.  S.  97,  23  S.  Ct.  613,  47  U.  S. 
L.  ed.  721.  Inmates  of  jails  and  prisons  are 
for  the  [397]  time  being  public  charges,  and 
we  think  it  open  to  conclusion  by  reasonable 
minds  that  those  who  will  not  work  for  a 
living,  but  rely  for  that  purpose  upon  gam- 
bling, are  more  likely  than  citizens  following 
the  ordinary  pursuits  of  industry  to  become, 
at  least  intermittently,  public  charges.  Such 
conclusion  does  not  involve  the  proposition 
that  gambling  in  any  and  every  form  is  neces- 
sarily immoral;  but  public  policy  generally, 
as  disclosed  in  statutes  of  varying  nature,  re- 
gards professional  gambling  at  least  as  with- 
in the  domain  of  police  supervision  and  pub-, 
lie  security. 

We  see  nothing  in  the  suggestion  that 
Chinese  gamblers  and  highbinders  have  been 
held  to  be  laborers  within  the  Chinese  Ex- 
clusion Act.  See  U.  S.  v.  Ah  Fawn  (S.  D. 
Cal.  1893)  57  Fed.  591.  The  basis  of  that 
holding  was  that  the  term  "laborers"  was  in- 
tended to  exclude  broadly  all  Chinese,  except 
those  who  entered  the  United  States  "for 
purposes  of  teaching,  studying,  mercantile 
transactions,  travel  or  curiosity." 

The  fact  that  petitioner  was  a  minor  when 
he  entered,  and  so  liable  to  be  supported  by 
his  father  during  the  remaining  period  of 
minority,  does  not,  in  our  opinion,  take  the 
case  out  of  the  statute;  for  such  minority 
would  continue  but  for  a  limited  period. 

We  therefore  conclude  that  it  was  open  to 
the  Secretary  of  Labor  to  find  that  petitioner 
was  at  the  time  of  his  entry  into  the  United 
States  a  person  "likely  to  become  a  public 
charge,"  excluded  by  section  2  of  the  Immi- 
gration Act,  and  that  petitioner  had  thus 
eiitered  the  United  States  in  violation  of  law, 


and  that  we  are  not  at  liberty  to  disturb  this 
finding.    Does  the  right  to  deport  follow  7 

Section  20  of  the  act  makes  it  the  duty  of 
the  Secretary  of  Labor  to  cause  to  be  deport- 
ed to  the  country  whence  he  came,  at  any 
time  within  three  years  after  the  date  of  his 
entry,  "any  alien  who  shall  enter  the  United 
States  in  violation  of  law."  The  language  of 
section  20,  however,  is  that  "any  alien  who 
shall  enter  the  United  States  in  violation  of 
law,  and  such  as  become  public  charges  from 
causes  existing  prior  to  landing"  shall  be  so 
deported;  and  petitioner  contends  that  the 
right  to  deport  those  unlawfully  entering  be- 
cause likely  to  become  public  charges  is  limit- 
ed to  those  who  actually  become  such  within 
three  years  from  the  date  of  entry.  If  this  is 
the  correct  construction  of  the  act,  petitioner 
is  not  subject  to  deportation,  for  he  is  not 
shown  to  have  actually  become  such  public 
charge. 

There  is  force  in  the  contention  that  the 
special  designation  of  "such  as  become  public 
charges  from  causes  existing  prior  to  land- 
ing" excludes  from  the  general  language  "any 
alien  who  shall  enter  the  United  States  in 
violation  of  law"  those  who  did  not  actually- 
become  such  public  charges.  But  we  think  the 
section  should  not  be  so  construed.  Section 
,  21  of  the  same  act  expressly  makes  it  the 
duty  of  the  Secretary  of  Labor,  when  satis- 
fied that  an  alien  "has  been  found  in  the 
United  States  in  violation  of"  the  act,  to  de- 
port him,  and  this  without  any  mention  of 
his  actually  becoming  a  public  charge. 

The  various  amendments  of  the  act  have 
tended  to  enlarge  rather  than  restrict  the 
rights  of  exclusion  and  deportation;  and, 
especially  in  view  of  the  language  of  section 
21,  it  is  not  lightly  to  be  presumed  that 
Congress  intended  to  withdraw  from  the 
general  right  of  deporting  [398]  those  not 
entitled  to  enter  because  likely  to  become  pub- 
lic charges,  all  such  as  should  not  actually 
become  such  within  three  years.  Congress 
may  well  have  intended  to  include  as  separate 
classes,  subject  to  deportation,  those  who 
become  public  charges  within  three  years» 
from  causes  existing  prior  to  landing,  and 
those  who,  at  the  time  of  entry,  were  likely  to 
"become  public  charges;  in  other  words,  to 
have  intended  a  distinction  between  a  possi- 
bility (or  even  a  liability) ,  to  become  a  public 
charge,  and  an  actually  existing  likelihood  of 
such  result.  As  a  matter  of  evidence,  the 
former  class  might  not  unnaturally  be  held 
prima  facie  to  include  all  who  become  public 
charges  during  that  period  without  the  inter- 
vention of  a  new  or  unexpected  cause.  It  can 
scarcely  be  presumed  that  Congress  intended 
deliberately  to  take  away  the  right  of  deport- 
ing the  undesirable  class  of  citizens  "likely  to 
become  a  public  charge,'*  unless  such  likeli- 
hood ripened  into  fact  within  three  years.    An 
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illustration  of  the  liberality  with  which  the 
provisions  of  the  Immigration  Act  have  been 
construed  is  found  in  Lewis  v.  Frick,  supra. 

It  is  worthy  of  note  that  in  the  Japanese 
Immigrant  Case,  supra,  an  order  deporting 
an  alien  under  section  11  of  the  Immigration 
Act  of  March  3,  1891  (26  Stat.  1084,  c.  551)  ; 
3  Fed.  St.  Ann.  [2d  ed.]  673)  as  a  pauper  and 
a  "person  likely  to  become  a  public  charge" 
was  sustained,  although  the  point  here  con- 
sidered does  not  seem  to  have  been  there 
raised.  The  language  of  section  11  of  the 
act  of  1891  is,  however,  substantially  the 
same  as  the  language  we  have  quoted  from 
section  20  of  the  existing  act.  The  fact  that 
in  the  case  referred  to  the  deported  alien  had 
entered  clandestinely  is  not,  in  our  opinion, 
enough  to  distinguish,  for  the  deportation  was 
baaed  upon  the  fact  that  the  alien  entered  "in 
violation  of  law,"  as  is  the  case  luider  the 
existing  act;  and  an  admission  after  actual 
inspection  and  inquiry  is  not  an  adjudication 
of  immunity  from  deportation.  Pearson  v. 
Williams  (1906)  202  U.  S.  281,  26  S.  Ct.  608, 
50  U.  S.  ( L.  ed. )  1029. 

In  our  opinion  petitioner  was  within  the 
deportation  provisions  of  the  Immigration 
Act,  and  the  order  of  the  District  Court  dis- 
missing the  writ  of  liabeas  corpus  must  be  af- 
firmed. 
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Classes   of  Aliens  Ezelnded   by   Imml- 

gration  Aot. 
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IX.  Person    Committing    Crime    Involving 

Moral  Turpitude,  242. 
X.  Prostitute  or  Procurer,  244. 
XI.  Person  Solicited  to  Immigrate,  245. 
XII.  Child,  247. 
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J.  Introductory, 

The  purpose  of  this  note  is  to  review  the 
cases  construing  the  provisions  of  the  section 
of  the  immigration  act  designating  the 
classes  of  aliens  excluded  from  admission  into 
the  United  States.  The  latest  enactment  on 
this  point  is  the  Act  of  February  5,  1917, 
quoted  infra,  in  subdivision  II.  The  Statute. 
Host  of  the  decisions  reviewed   were   handed 


down  in  cases  arising  under  earlier  statutes 
of  which  the  present  is  a  re-enactment.  The 
re-enactment  has,  however,  changed  the 
earlier  statutes  practically  only  by  addition, 
so  that  the  decisions  interpret  provisions 
which  are  still  law,  and  are,  therefore,  still  of 
practical  value.  For  a  review  of  cases  involv- 
ing the  punishment  of  and  deportation  for 
immigrant  prostitution  and  immorality,  under 
the  provisions  of  the  Immigration  Act,  see  the 
note  to  Oceanic  Steam  Nav.  Co.  v.  U.  S.,  re- 
ported post,  this  volume,  at  page  248 ;  and  for 
cases  discussing  the  soliciting  or  importing 
of  alien  contract  labor  as  a  crime,  see  the 
note  to  8charrenburg  v.  Dollar  S.  S.  Co.,  re- 
ported post,  this  volume,  at  page  259. 

//.  The  Statute. 

Certain  classes  of  aliens  are  excluded  from 
admission  into  the  United  States  by  section  3 
of  the  Act  of  February  5,  1917  (Fed.  St.  Ann, 
Pamph.  Supp.  No.  9),  as  follows:  '*That 
the  following  classes  of  aliens  shall  be  ex- 
cluded from  admission  into  the  United  States : 
All  idiots,  imbeciles,  feeble-minded  persons, 
epileptics,  insane  persons;  persons  who  have 
had  one  or  more  attacks  of  insanity  at  any 
time  previously;  persons  of  constitutional 
psychopathic  inferiority;  persons  with 
chronic  alcoholism;  paupers;  professional 
beggars;  vagrants;  persons  afflicted  with 
tuberculosis  in  any  form  or  with  a  loathsome 
or  dangerous  contagious  disease;  persons  not 
comprehended  within  any  of  the  foregoing  ex- 
cluded classes  who  are  found  to  be  and  are 
certified  by  the  examining  surgeon  as  being 
mentally  or  physically  defective,  such  physical 
defect  being  of  a  nature  which  may  affect  the 
ability  of  such  alien  to  earn  a  living;  persons 
who  have  been  convicted  of  or  admit  having 
committed  a  felony  or  other  crime  or  mis- 
demeanor involving  moral  turpitude;  polyg- 
amists,  or  persons  who  practice  polygamy  or 
believe  in  or  advocate  the  practice  of  poly- 
gamy; anarchists,  or  persons  who  believe  in 
or  advocate  the  overthrow  by  force  or  violence 
of  the  Government  of  the  United  States,  or  of 
all  forms  of  law,  or  who  disbelieve  in  or  are 
opposed  to  organized  government,  or  who 
advocate  the  assassination  of  public  officials, 
or  who  advocate  or  teach  the  unlawful  de- 
struction of  property;  persons  who  are  mem- 
bers of  or  affiliated  with  any  organization 
entertaining  and  teaching  disbelief  in  or 
opposition  to  organized  government,  or  who 
advocate  or  teach  the  duty,  necessity,  or  pro- 
priety of  the  unlawful  assaulting  or  killing  of 
any  officer  or  officers,  either  of  specific  indi- 
viduals or  of  officers  generally,  of  the  Govern- 
ment of  the  United  States  or  of  any  otlier 
organized  government,  because  of  his  or  their 
official  character,  or  who  advocate  or  teacli  the 
unlawful     destruction     of    property;    prosti- 
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tutes,    or    persons    coming    into    the    United 
States  for  the  purpose  of  prostitution  or  for 
any    other    immoral    purpose;    persons    who 
directly  or  indirectly  procure  or  attempt  to 
procure  or  import  prostitutes  or  persons  for 
the  purpose  of  prostitution  or  for  any  other 
immoral  purpose:  persons  who  are  supported 
by  or  receive  in  whole  or  in  part  the  proceeds 
of    prostitution;    persons    hereinafter    called 
contract  laborers,  who  have  been  induced,  as- 
sisted, encouraged,  or  solicited  to  migrate  to 
this  country  by  offers  or  promises  of  employ- 
ment, whether  such  offers    or    promises    are 
true  or  false,  or  in  consequence  of  agreements, 
oral,  written  or  printed,  express  or  implied, 
to  perform  labor  in  this  country  of  any  kind, 
skilled  or  unskilled;  persons  who  have  come 
in  consequence  of  advertisements  for  laborers 
printed,  published,  or  distributed  in  a  foreign 
country;    persons  likely  to  become  a  public 
charge ;  persons  who  have  been  deported  under 
any  of  the  provisions  of  this  act,  and  who 
may   again   seek  admission   within  one  year 
from    the    date   of   such   deportation,    unless 
prior  to  their  re-embarkation  at    a    foreign 
port  or   their  attempt  to  be  admitted  from 
foreign  contiguous  territory  the  Secretary  of 
Labor  shall  have  consented  to  their  reapply- 
ing for  admission;  persons  whose  tickets  or 
passage  is  paid  for  with  the  money  of  an- 
other, or  who  are  assisted  by  others  to  come, 
unless   it  is   affirmatively  and  satisfactorily 
shown  that  such  persons  do  not  belong  to  one 
of  the  foregoing  excluded    classes;     persons 
whose  ticket  or  passage  is  paid  for  by  any 
corporation,  association,  society,  municipality, 
or  foreign  government,  either  directly  or  in- 
directly;   stowaways,   except   that   any   such 
stowaway,  if  otherwise  admissible,  may  be  ad- 
mitted in  the  discretion  of  the  Secretary  of 
I*abor;    all  children   under   sixteen  years   of 
age,  unaccompanied  by  or  not  coming  to  one 
or  both  of  their  parents,  except  that  any  such 
children  may,  in  the  discretion  of  the  Secre- 
tary of  Labor,  be  admitted  if  in  his  opinion 
they  are  not  likely  to  become  a  public  charge 
and  are  otherwise  eligible;  unless  otherwise 
provided  for  by  existing  treaties,  persons  who 
are  natives  of  islands  not  possessed  by  the 
United  States  adjacent  to  the  Continent  of 
Asia,  situate  south  of  the  twentieth  parallel 
latitude  north,  west  of  the  one  hundred  and 
sixtieth    meridian    of    longitude    east    from 
Greenwich,  and  north  of  the  tenth   parallel 
of  latitude  south,  or  who  are  natives  of  any 
country,  province,  or  dependency  situate  on 
the  Continent  of  Asia  west  of  the  one  hundred 
and  tenth  meridian  of  longitude    east    from 
Greenwich  and  east  of  the  fiftieth  meridian  of 
longitude  east  from  Greenwich  and  south  of 
the  fiftieth  parallel  of  latitude  north,  except 
that  portion  of  said  territory  situate  between 
the  fiftieth  and  the  sixty-fourth  meridians  of 
longitude     east     from     Greenwich    and    the 


twenty-fourth  and  thirty-eightb  punallels  of 
latitude  north,  and  no  alien  now  in  any  way 
excluded  from,  or  prevented  front  entering,  the 
United  States  shall' be  admitted  t»the  United 
States.  The  provision  next  foregping,  how- 
ever, shall  not  apply  ta  persona,  of  the  fol- 
lowing status  or  occupations:  Government 
officers,  ministers  or  religious  leachers,  mis- 
sionaries, lawyers,  physicians,  ehemists,  civil 
engineers,  teachers,  students,  avtlkors,  artists,, 
merchants,  and  travelers  for  enriosity  or- 
pleasure,  nor  to  their  legal  wives  or  their- 
children  under  sixteen  years  of  age  who  shall 
accompany  them  or  who  subsequently  may- 
apply  for  admission  to  the  United  States,  but 
such  persons  or  their  legal  wives  or  forei^- 
born  children  who  fait  to  maintain  in  the* 
United  States  a  statns  or  occupation  placing 
them  within  the  excepted  classes  shall  be- 
deemed  to  be  in  the  United  States  contrary  ta 
law,  and  shall  be  subject  to  deportation,  as. 
provided  in  section  ttineteen  of  this  act.. 

"That  after  three  months  from  the  passage 
of  this  act,  in  addition  to  the  aliens  who.  are 
by  law  now  excluded  from  admission  into  the 
United  States,  the  following  persona  shalli 
also  be  excluded  from  admission  thereto^  to 
wit: 

"AH  aliens  over  sixteen  years  of  age,,  phjsi^ 
cally  capable  of  reading,  who  can  no%  read  the 
English  language,  or  some  other  language  or 
dialect,  including  Hebrew  or  Yiddish:  iVo- 
videdf  That  any  admissible  alien,  or  any  alien 
heretofore  or  hereafter  legally  admitted,  or 
any  citizen  of  the  United  States*  may  bring  in 
or  send  for  his  father  or  grandfather  over 
fifty-five  years  of  age,  his  wife,  hia  mother, 
his  grandmother,  or  his  unmarried  or  widowed 
daughter,  if  otherwise  admissible,  whether 
such  relative  can  read  or  not;  and  such  rela- 
tive shall  be  permitted  to  enter. 

"That  for  the  purpose  of  ascertaining  wheth- 
er aliens  can  read  the  immigrant  inspectors 
shall  be  furnished  with  slips  of  uniform  size« 
prepared  under  the  direction  of  the  Secretary 
of  Labor,  each  containing  not  less  than  thirty 
nor  more  than  forty  words  in  ordinary  use, 
printed  in  plainly  legible  type  in  some  one  of 
the  various  languages  or  dialects  of  immi- 
grants. Each  alien  may  designate  the  par- 
ticular language  or  dialect  in  which  he  desires 
the  examination  to  be  made,  and  shall  be 
required  to  read  the  words  printed  on  the  slip 
in  such  language  or  dialect.  That  the  follow- 
ing classes  of  persons  shall  be  exempt  from 
the  operation  of  the  illiteracy  test,  to  wit : 
All  aliens  who  shall  prove  to  the  satisfaction 
of  the  proper  immigration  officer  or  to  the 
Secretary  of  Labor  that  they  are  seeking  ad- 
mission to  the  United  States  to  avoid  re- 
ligious persecution  in  the  country  of  their 
last  permanent  residence,  whether  such  perse- 
cution be  evidenced  by  overt  acts  or  by  laws 
or  governmental  regulations  that  discriminate 
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againM  the  -aTren  or  the  race  to  which  he  be- 
longs iKcause  of  his  religious  faith;  all  aliens 
who  have  been  lawfully  admitted  to  the  Unit- 
ed States  and  who  have  resided  therein  con- 
tinuously £or  &\e  years  and  who  return  to  the 
United  States  -within  six  months  from  the 
date  of  their  departure  therefrom;  all  aliens 
in  transit  through  the  United  States;  all 
aliens  wlio  have  been  lawfully  admitted  to  the 
United  States  and  who  later  shall  go  in  tran- 
sit froB  one  part  of  the  United  States  to  an- 
other through  foreign  contiguous  territory: 
Provided^  That  nothing  in  this  act  shall  ex- 
clude, if  otherwise  admissible,  persons  con- 
victed, or  who  admit  the  commission,  or  who 
teacli  or  advocate  the  commission,  of  an  of- 
fense purely  political:  Provided  further 
That  the  provisions  of  this  act,  relating  to 
the  payments  for  tickets  or  .passage  by  any 
corporation,  association,  society,  municipality, 
or  foreign  government  shall  not  apply  to  the 
tickets  or  passage  of  aliens  in  immediate  and 
continuous  transit  through  the  United  States 
to  forei^  contiguous  territory: 

"Provided  further,  That  skilled  labor,  if 
otherwise  admissible,  may  be  imported  if 
labor  of  like  kind  unemployed  cannot  be 
found  in  this  country,  and  the  question  of  the 
necessity  of  importing  such -skilled  labor  in 
any  particular  instance  may  be  determined 
by  the  Secretary  of  Labor  upon  the  appli- 
cation of  any  person  interested,  such  appli- 
cation to  be  made  before  such  importation, 
and  such  determination  by  the  Secretary  of 
Labor  to  be  reached  after  a  full  hearing  and 
an  investigation  into  the  faets  of  the  case: 
Provided  further.  That  the  provisions  of  this 
law  applicable  to  contract  labor  shall  not  be 
held  to  exclude  professional  actors,  artists, 
lecturers,  singers,  nurses,  ministers  of  any  re- 
ligious denomination,  professors  for  colleges 
or  seminaries,  persons  belonging  to  any 
recognized  learned  profession,  or  persons  em- 
ployed as  domestic  servants :  Provided  furth- 
er. That  whenever  the  President  shall  be  satis- 
fied that  passports  issued  by  any  foreign 
Government  to  its  citizens  or  subjects  to  go 
to  any  country  other  than  the  United  States, 
or  to  any  insular  possession  of  the  United 
States  or  to  the  Canal  Zone,  are  being  used 
for  the  purpose  of  enabling  the  holder  to  come 
to  the  continental  territory  of  the  United 
States  to  the  detriment  of  labor  conditions 
therein,  the  President  shall  refuse  to  permit 
such  citizens  or  subjects  of  the  country  issu- 
ing such  passports  to  enter  the  continental 
territory  of  the  United  States  from  such  other 
country  or  from  such  insular  possession  or 
from  the  Canal  Zone :  Provided  further.  That 
aliens  returning  after  a  temporary  absence  to 
an  unrelinquished  United  States  domicil  of 
seven  consecutive  years  may  be  admitted  in 
the  discretion  of  the  Secretary  of  Labor,  and 
under  such  conditions  as  he  may  prescribe: 
Provided  further,  That  nothing   in    the   con- 


tract labor  or  reading  test  provisions  of  this 
act  shall  be  construed  to  prevent,  hinder,  or 
restrict  any  alien  exhibitor,  or  holder  of  con- 
cession or  privilege  for  any  fair  or  exposition 
authorized  by  act  of  Congress,  from  bringing 
into  the  United  States,  under  contract,  such 
otherwise  admissible  alien  mechanics,  arti- 
sans, agents,  or  other  employees,  natives  of 
his  country  as  may  be  necessary  for  install- 
ing or  conducting  his  exhibit  or  for  prepar- 
ing for  installing  or  conducting  any  business 
authorized  or  permitted  under  any  conces- 
sion or  privilege  which  may  have  been  or 
may  be  granted  by  any  such  fair  or  exposi- 
tion in  connection  therewith,  under  such  rules 
and  regulations  as  the  Commissioner  General 
of  Immigration,  with  the  approval  of  the 
Secretary  of  Labor,  may  prescribe  both  as  to 
the  admission  and  return  of  such  persons: 
Provided  further,  That  the  Commissioner 
General  of  Immigration  with  the  approval  of 
the  Secretary  of  Labor  shall  issue  rules  and 
prescribe  conditions,  including  exaction  of 
such  bonds  as  may  be  necessary,  to  control 
and  regulate  the  admission  and  return  of 
otherwise  inadmissible  aliens  applying  for 
temporary  admission:  Provided  further, 
Tliat  nothing  in  this  act  shall  be  construed 
to  apply  to  accredited  officials  of  foreign  gov- 
ernments, nor  to  their  suites,  families,  or 
guests." 

Section  3  of  the  Act  of  1917,  as  quoted 
supra,  re-enacts  section  2  of  the  Act  of  1907 
(3  Fed.  St.  Ann.  [2d  ed.]  640)  practically 
in  toto,  with  several  important  additions,  per- 
haps the  most  important  of  which  is  the  pro- 
vision for  the  literacy  test.  Other  import- 
ant changes  of  the  Act  of  1907  are  as  follows: 
The  provision  of  the  former  act  for  the  ex- 
clusion of  persons  who  have  been  deported  as 
contract  laborers  has  been  extended  to  in- 
clude persons  deported  under  any  of  the  pro- 
visions of  the  act;  the  present  provision  for 
the  exclusion  of  stowaways  is  an  addition ;  the 
provision  excluding  natives  of  certain  desig- 
nated islands  adjacent  to  the  continent  of 
Asia  in  an  addition;  the  provision  giving  the 
Secretary  of  Labor  power  to  determine  the 
necessity  of  importing  skilled  labor  is  an  ad- 
dition; and  the  last  five  provisos  are  ad- 
ditions. Aside  from  those  changes  there  have 
been  other  slight  changes  in  phraseology. 

This  and  other  sections  of  the  Act  of  Febru- 
ary 5,  1917,  regulating  the  immigration  of 
aliens  into  the  United  States,  and  providing 
for  the  deportation  of  aliens  of  the  excluded 
classes,  were  a  re-enactment  and  extension  of 
the  Act  of  February  20,  1907  (ch.  1134,  34 
Stat.  L.  898) .  That  act  was  itself  an  enlarge- 
ment and  re-enactment  of  the  Act  of  March  3, 
1903  (ch.  1012,  32  Stat.  L.  1213),  and  pre- 
vious legislation,  enacted  in  the  light  of  the 
construction  placed  on  the  previous  acts  by 
the  courts.  Ix>oe  Shee  v.  North  (C.  C.  A.  0th 
Cir.  1909 )  170  Fed.  566,  95  C.  C.  A.  646. 
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Previous  provisions  defining  the  classes  of 
aliens  excluded  were  made  by  the  Act  of 
March  3,  1875  (§§  3,  5,  18  Stat.  L.  477)  ;  the 
Act  of  August  3,  1882  (eh.  376,  §  2,  22  Stat. 
L.  214);  the  Act  of  February  26,  1885  (ch. 
164,  8§  1,  5,  6,  23  Stat.  L.  332,  333)  ;  and  the 
Act  of  March  3,  1891  (ch.  651,  §  1,  26  Stat. 
L.  1084). 

///.  Authority  of  Congress  over  ImmU 

gration. 

The  authority  of  Congress  over  the  general 
subject-matter  is  plenary;  it  may  exclude 
aliens  altogether,  or  prescribe  the  terms  and 
conditions  upon  which  they  may  come  into  or 
remain  in  this  country.  Lapina  v.  Williams 
(1014)  232  U.  S.  78,  34  S.  Ct.  196,  58  U.  S. 
(L.  ed.)  515;  Ex  p.  Pouliot  (E.  D.  Wash. 
1912)   196  Fed.  437. 

The  right  of  Congress  to  exclude  and  de- 
port aliens  from  the  country  is  absolute.  It 
is  an  inherent  part  of  the  sovereign  power. 
Congress  could  provide  for  the  exclusion  of 
every  alien  in  the  country  or  of  any  class  of 
aliens.  U.  S.  v.  Williams  (S.  D.  N.  Y.  1910) 
183  Fed.  904. 

For  cases  upholding  the  constitutionality 
of  the  earlier  Act  of  1891  see  Nishimura  Ekiu 
V.  U.  S.  (1892)  142  U.  S.  651,  12  S.  Ct.  336,  35 
U.  S.  (L.  ed.)  1146;  Japanese  Immigrant 
Case  (1903)  189  U.  S.  86,  23  S.  Ct.  611,  47  U. 
S.  (L.  ed.)  721;  U.  S.  v.  Rogers  (E.  D.  Pa. 
1895)  65  Fed.  787. 

IV.  Construction  of  Statutes. 

The  immigration  statutes  are  very  drastic, 
deal  arbitrarily  with  human  liberty,  and 
should  be  strictly  construed.  Redfern  v.  Hal- 
pert  (C.  C.  A.  6th  Cir.  1911)  186  Fed.  150, 
108  C.  C.  A.  262. 

The  construction  placed  on  the  provision 
of  the  section  providing  for  the  deportation 
of  persons  likely  to  become  a  public  charge 
that  it  shall  be  deemed  to  include  those  who 
are  likely  to  become  criminals  and  the  inmates 
of  prisons  does  not  conflict  by  implication 
with  the  other  subdivision  which  makes  a 
ground  of  exclusion  the  conviction  of  crime 
of  an  alien  immigrant,  or  his  admission  that 
he  has  committed  a  crime.  U.  S.  v.  Williams 
(S.  D.  N.  Y.  1910)   175  Fed.  274. 

Referring  to  the  provisions  of  the  Act  of 
March  3,  1903  (ch.  1012,  32  Stat.  1213),  and 
the  Act  of  February  20,  1907  (34  Stat.  898), 
it  has  been  held  that  the  Act  of  1907  contin- 
ued in  force  the  Act  of  1903  as  to  the  conduct 
of  alien  prostitutes  during  the  perio<l  of  pro- 
Imtion  provided  by  law,  and  saved  the  right 
of  the  United  States  to  deport  one  who  ar- 
rived in  1906,  though  no  proceeding  was 
brought  for  that  purpose  until  1908.  Ex  p. 
Durand  (1).  C.  Ore.  190S)  160  Fed.  .V>8;  I.ooe 
Sh*H*  v.  North  (C.  C.  A.  9th  Cir.  1909)  170 
h\'^i\.  566,  95  C.  C.  A.  646. 


A  treaty  entered  into  with  another  country, 
providing  that  the  citistens  of  each  country 
shall  have  full  liberty  to  enter,  travel  or  re- 
side in  any  part  of  the  territories  of  the  other 
contracting  party,  does  not  give  the  citizens 
of  the  other  country  within  the  prohibited 
classes  designated  by  this  statute  full  liberty 
to  enter  or  reside,  when  the  treaty  excepts 
from  its  operation  any  ordinance  or  regula- 
tion relating  to  "police  and  public  security." 
Japanese  Immigrant  Case  (1903)  189  U.  8. 
86,  23  S.  Ct.  611,  47  U.  S.  (L.  ed.)  721 
(decided  under  Act  of  1891). 

V.  Countries  Affected  by  Act, 

In  U.  S.  V.  Johnson  (C.  C.  N.  Y.  1881)  7 
Fed.  463,  it  was  held  that  similar  provisions 
of  the  Act  of  1875  applied  to  all  countries. 
Oriental  and  other. 

The  provisions  of  the  corresponding  section 
of  the  Act  of  1907  that  aliens  afllicted  with 
certain  diseases  shall  be  excluded  from  admis- 
sion into  the  United  States  were  held  to  be 
applicable  to  Chinese  immigrants.  Ex  p.  Lee 
She  Wing  (N.  D.  Cal.  1908)  164  Fed.  606; 
Looe  Shee  v.  North  (C.  C.  A.  9th  Cir.  1909) 
170  Fed.  666,  95  C.  C.  A.  646;  Ex  p.  Li 
Dick  (N.  D.  N.  Y.  1909)  174  Fed.  674, 
(1903)  24  Op.  Atty.-Gen.  706. 

In  (1909)  27  (ip.  Atty.-Gen.  479,  it  was 
held  that  the  President  was  authorized  to  sign 
a  blank  form  of  letter  addressed  to  officers 
of  the  United  States  abroad  commending  to 
their  favorable  consideration  an  agent  of  the 
Hawaiian  government,  who  was  being  sent 
to  the  Azores  and  Madeira  to  make  arrange- 
ments for  the  transportaticm  of  inunigrants 
from  those  islands  to  Hawaii,  their  passage 
being  prepaid  by  the  Hawaiian  government, 
and  their  immigration  being  induced  solely 
by  a  representation  of  the  resources  of  Ha- 
waiian Islands  and  the  industrial  conditions 
existing  there,  without  any  offer  or  promise 
of  employment  being  made  to  any  of  them, 
such  persons  to  have  perfect  freedom  of  ac- 
tion in  choosing  their  places  of  residence  and 
vocations. 

The  immigration  laws  of  the  United  States 
have  been  by  Act  of  Congress  carried  to  the 
Philippine  Islands  and  authorized  to  be  there 
put  into  eifect  under  appropriate  legislation 
by  the  Insular  government.  See  Sui  v.  Mc- 
Coy  (1915)   239  U.  S.  139»  36  S.  Ct.  95. 

Natives  of  the  Philippine  Islands,  though 
not  "professional  actors,  artists,  ...  or 
singers,"  may  be  admitted  by  the  Secretary 
of  the  Treasury,  if  he  deems  the  case  proper 
for  the  exercise  of  his  favorable  adminis- 
trative discretion,  as  where  it  appears  lo 
be  meritorious,  and  involves  no  competition 
with  American  labor,  and  the  aliens  will  be 
properly  cared  for  and  returned  in  due  time 
to  their  own  country,  for  which  the  Secre- 
tary may,  under  section  7  of  the  Act  of  March 
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3,  1893  (section  26  of  the  present  act), 
take  suitable  bond.  (1901)  23  Op.  Atty-Gen. 
495   (rendered  under  Act  of  1885). 

Admission  to  the  Philippines  does  not  ipso 
facto   entitle  an  alien   to  admission   lo   the 
mainland.    Ex  p.  Marshall  (N.  D.  Cal.  1914) 
213  Fed.  123,  wherein  it  was  held  that  the 
immigration  officers  on  the  mainland  might 
exclude  therefrom  aliens  theretofore  admitted 
to   the  Philippine  Islands  upon  proof  satis- 
factory to  them  that  the  aliens  so  excluded 
were  persons  likely  to  become  a  public  charge. 
The  court  said:      "The  supervision  over  the 
admission  of  aliens  to  the  mainland  has  been 
intrusted  to  the  Commissioner  General  of  Im- 
mtgration,  while  the  supervision  of  the  ad- 
mission of  aliens  to  the  Philippines  is  under 
the  control  of  the  Secretary  of  War.     It  is 
not  a  fair  statement  of  the  situation  to  say 
that  the  proceedings  of  the  Immigration  De- 
partment here  sought  to  be  reviewed  is  an 
attempt  on  the  part  of  the  immigration  offi- 
cers to  review  the  action  of  the  Secretary  of 
War  in   admitting  these  aliens  at  the  port 
of  Manila.     Had  the  aliens  been  content  to 
remain   in    the   Philippines,   to   which   place 
alone  the   Secretary  of   War  had   power  ,  to 
admit  them,  no  question  of  their  right  to  do 
so  could  have  been  moved  by  the  immigra- 
tion  authorities.      But   when   they    left   the 
I'hilippines  for  the  mainland   they   left  the 
only  place  to  which  they  had  been  admitted, 
and  the  only  place  to  which  those  admitting 
them  had  any  authority  to  admit  them^  and 
when  they  reached  the  mainland  they  were 
naturally  confronted  by  those  whose  duty  it 
is   to  see   that  no  alien   shall   be  admitted 
thereto    who    is    likely    to    become    a   public 
charge.       I  am  satisfied  therefore  that  the 
action  of  the  authorities  at  Manila  is  not 
conclusive  upon  the  immigration  officers  on 
the  mainland,  and  while  the  law  is,  in  its 
present    form,    very    uncertain    and    unsatis- 
factory, I  am  of  the  opinion  that,  whether 
we   call    it  exclusion   or   expulsion,   the   im- 
migration officers  may  prevent  the  entry  to 
the  mainland  of  aliens  who  have  heretofore 
been  permitted  to  land  at  Manila  for  any  rea- 
son which  would  lawfully  operate  to  prevent 
their  landing  here,  in  the  first   instance,   if 
tliey  had   never   gone   near   the   Philippines. 
If   they   so   have   the   power   to   exclude,   as 
the  aliens  appear  to  have  had  a  fair  hear- 
ing, the  fact  that  this  was  done  under  a  war- 
rant of  arrest  is  immaterial." 

VI.  **Aliens.** 

An  alien  has  been  defined  to  be  "one  born 
ont  of  the  jurisdiction  of  the  United  States, 
and  who  has  not  been  naturalized  under  their 
Constitution  and  laws."  Low  Wah  Suey  v. 
Backus  (1912)  225  U.  S.  460,  32  S.  Ct. 
734,  56  U.  S,  (L.  ed)  1165. 


It  is  now  settled  that  the  term  "aliens" 
as  UKcd  in  this  act  includes  not  only  "alien 
immigiants"  but  every  alien  irrespective  of 
any  previous  residence  or  domicil  in  the 
United  States.  ** Aliens"  returning  after  a 
temporary  absence  are  therefore  as  much  sub- 
ject to  the  provisions  of  this  section  as  those 
entering  for  the  first  time.  Lapina  v.  Wil- 
liams (1914)  232  U.  S.  78,  34  S.  Ct.  196,  58 
U.  S.  (L.  ed. )  515,  affirming  Ex  p.  Hoffman 
(C.  C.  A.  2d.  Cir.  1010)  178  Fed.  839,  103 
C.  C.  A.  327. 

Prior  to  the  decision  in  the  foregoing  case 
of  Lapina  v.  Williams  there  was  some  con- 
flict in  the  construction  of  the  word  "aliens." 
The  early  immigration  acts  used  the  words 
"alien  immigrants"  and  the  courts  held  uni- 
formly that  they  did  not  affect  the  rights  of 
alien  residents.     But  the  word  "immigrants" 
did  not  appear  after  the  word  "alien"  in  the 
Acts  of  1903  and  1907,  and  the  question  arose 
as  to   the   precise  signification   of  the  term 
"alien."    Thus  in  U.  S.  v.  Xakashima  (C.  C. 
A.  9th  Cir.  1908)    160  Fed.  842,  87  C.  C.  A. 
646,  under  the  Act  of  1903,  the  court  held  that 
it  was   not  the   intendment  of   Congress   to 
change  the  signification  of  the  term  and  that 
it  retained  the  same  meaning  as  had  former- 
ly been  accorded  it  by  interpretation  of  the 
courts,  that  is,  it  pertained  to  alien  immi- 
grants, not  to  alien  residents.     A  like  ques- 
tion arose   in  U.   S.   v.  Suekichi    (C.   C.   A. 
9th  Cir.   1912)    199   Fed.   750,   118  C.   C.  A. 
188,  under  the  Act  of   1907,  and  the  court 
following  the  Nakashima  case  held  that  the 
term  "aliens"  had  reference  to  alien  immi- 
grants and  not  to  alien  residents.     See  also 
In    re    Buchsbaum     (E.    D.    Pa.    1905)     141 
Fed.   221;    U.   S.   v.   Rodgers    (C.   C.   A.   3d 
Cir.  1911)    191   Fed.  970,  112  C.  C.  A.  382. 
On  the  other  hand,  in  U.  S.  v.  Tsurnkichi 
Nakao  (C.  C.  A.  9th  Cir.  1914)  217  Fed.  49, 
133   C.   C.   A.   35,  and  in  U.   S.  v.  Tsunezo 
Kusano    (C.  C.  A.  9th   Cir.   1914)    217  Fed. 
50,   133   C.  C.  A.   36,  it  was  held  that  this 
section  applied  to  an   alien   who   having  re- 
mained in  the  United  States  for  more  than 
three  years  after  first  entry  and  having  gone 
abroad  for  a  temporary  purpose,  with  the  in- 
tention of  returning  again,  seeks  admittance 
to  the  United  States.    In  Lapina  v.  Williams, 
supra,   the   Supreme   Court,   after   reviewing 
the  legislative  history   of   various   immigra- 
tion acts,  and  discussing  the  elimination  of 
the  word  "immigrant"  and  other  equivalent 
qualifying  phrases,  concluded  that  Congress, 
in  the  Act  of  1903,  sufficiently  expressed,  and 
in  the  Act  of  1907,  reiterated,  the  purpose 
of  applying  the  prohibition  against  the  ad- 
mission of  aliens,  and  its  mandate  for  their 
deportation,  to  all  aliens  whose  history,  con- 
dition or  characteristics  brought  them  within 
the   descriptive  clauses,   irrespective   of  any 
qualification  arising  out  of  a  previous  resi-. 
dence  or  domicil  in  this  country. 
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With  respect  to  an  alien  arriving  by  water 
in  New  York,  and  sought  to  be  deported  as 
belonging  to  one  of  the  classes  of  excluded 
aliens,  it  has  been  held  that  proof  that  he 
had  arrived  by  water  in  the  United  States 
three  years  before,  that  he  had  remained  for 
four  months,  buying  a  farm  and  taking  out 
naturalization  papers,  and  that  he  had  con- 
tracted marriage  since  his  second  arrival,  con- 
stituted no  defense  to  his  deportation.  In 
re  Kleibs    (S.  D.  N.  Y.  1904)    128  Fed.  656. 

The  immigration  laws  have  application  only 
to  aliens  applying  for  landing  in  the  United 
States  whose  place  of  destination  is  within 
the  United  States.  Therefore  it  has  been 
held  that  an  alien  who  bought  a  ticket  and 
was  listed  on  the  ship's  manifest  from  Hol- 
land to  Halifax,  who  was  refused  admission 
to  Canada,  and  was  temporarily  brought  by 
the  vessel  to  New  York  under  an  order  of 
deportation  from  Canada  back  to  Holland, 
was  not  entitled  to  release  on  habeas  corpus 
from  the  custody  of  the  officers  of  the  steam- 
ship in  the  port  of  New  York.  U.  S.  v. 
Fielding  (E.  D.  N.  Y.  1909)  176  Fed.  290 
(decided  under  Act  of  1907). 

A  native  of  Porto  Rico  who  was  an  in- 
habitant of  the  island  when  it  ceded  to  the 
United  States  by  the  Treaty  of  Paris  (pro- 
mulgated April  11,  1899,  30  Stat.  L.  1754)  is 
not  an  alien  within  the  meaning  of  the  pro- 
vision of  this  section  for  the  deportation  of 
alien  immigrants  likely  to  become  public 
charges.  Gonzales  v.  Williams  (1904)  192 
U.  S.  1,  24  S.  Ct.  177,  48  U.  S.  (L.  ed.)  317, 
a  decision  under  the  Act  of  1891,  wherein  the 
court  said :  ''Gonzales  was  a  native  inhabitant 
of  Porto  Rico  and  a  Spanish  subject,  though 
not  of  the  Peninsula,  when  the  cession  trans- 
ferred her  allegiance  of  the  United  States, 
and  she  was  a  citizen  of  Porto  Rico  under 
the  act.  And  there  was  nothing  expressed  in 
the  act,  nor  reasonably  to  be  implied  there- 
from,  to  indicate  the  intention  of  Congress 
that  citizens  of  Porto  Rico  should  be  con- 
sidered as  aliens,  and  the  right  of  free  access 
denied  to  them.  .  .  .  We  think  it  clear 
that  the  act  relates  to  foreigners  as  respects 
this  country,  to  persons  owing  allegiance  to  a 
foreign  government,  and  citizens  or  subjects 
thereof;  and  that  citizens  of  Porto  Rico, 
whose  permanent  allegiance  is  due  to  the 
United  States;  who  live  in  the  peace  of  the 
dominion  of  the  United  States;  the  organic 
law  of  whose  domicil  was  enacted  by  the 
United  States,  and  is  enforced  through  offi- 
cials sworn  to  support  the  Constitution  of  the 
United  States,  are  not  'aliens,*  and  upon  their 
arrival  by  water  at  the  ports  of  our  mainland 
are  not  'alien  immigrants,'  within  the  intent 
and  meaning  of  the  Act  of  1891." 

These  statutes  do  not  contemplate  the  ex- 
clusion of  the  crews  of  vessels  which  law- 
fully trade  to  the  ports  of  the  United  States, 


who  come  with  no  purpose  to  reside  therein, 
but  with  the  intention  of  leaving  again,  on 
that  or  some  other  vessel,  for  the  port  of 
shipment,  or  some  other  foreign  port  in  the 
course  of  her  trade.  U.  S.  v.  Burke  (1899) 
99  Fed.  895.  See  also  (1901)  23  Op.  Atty- 
Gen.  522  (decided  under  Act  of  1891).  When 
a  stowaway  became  a  duly  enrolled  seaman, 
and  signed  articles  for  the  voyage,  the  master 
of  the  vessel  was  not  rendered  liable  under 
this  statute  for  his  desertion  while  in  port. 
The  .seaman*s  legal  status  is  not  that  of  an 
immigrant  but  of  a  deserter.  U.  S.  v.  San- 
drey  (1891)  48  Fed.  550  (decided  under  Act 
of  1891).  Returning  cattlemen,  being  resident 
aliens  and  not  "alien  immigrants"  or  "aliens 
immigrating,"  should  be  admitted,  if  not  for 
any  other  reason  excluded  persons,  and  the 
master  of  a  vessel  is  not  liable  to  a  fine  im- 
posed by  this  statute,  if  he  has  not  entered 
such  aliens'  return  on  an  immigrant  list  as 
provided  by  the  statute.  (1900)  23  Op.  Atty.- 
Gen.  278  (construing  Act  of  1891). 

VII.  Person  Likely  t-o  Become  Public 

Charge. 

The  term  *'person  likely  to  become  a  pub- 
lic charge"  is  not  limited  to  paupers  or  those 
liable  to  become  paupers,  but  applies  equally 
to  those  who  are  likely  to  become  criminals 
and  the  inmates  of  prisons.  U.  S.  v.  Williams, 
(S.  n.  N.  Y.  1910)  176  Fed.  274,  a  decision 
under  the  Act  of  1907,  wherein  the  court  said: 
"The  j<ole  question  is  whether  the  words  of  the 
statute,  'likely  to  become  a  public  charge,' 
must  be  limited  to  the  likelihood  of  his  be- 
coming a  pauper.  Probably  this  was  the 
primary  meaning  of  the  words,  but  in  modern 
times  many  persons  have  come  to  regard  crimo 
and  pauperism  as  analogous  facts  in  the  life 
of  a  community,  and,  without  in  the  least 
intending  necessarily  to  impose  such  a  socio- 
logical purpose  upon  the  classification  of  Con- 
gress 1  believe  that  the  statute  should  be  rea- 
sonably construed  as  including,  not  only  tliose 
persons  who  through  misfortune  cannot  be 
self-supporting,  but  also  those  who  will  not 
undertake  honest  pursuits,  and  who  are  like- 
ly to  become  periodically  the  inmates  of  pris- 
ons. Literally  taken,  the  words  in  question 
certainly  cover  their  case.  Tliey  are  surely 
public  charges,  at  least  during  the  term  of 
their  incarceration.  Whether  they  are  such 
while  they  are  living  dishonestly,  though  un- 
convicted, it  is  not  necessary  to  determine." 
And  see  the  reported  case  wherein  the  same 
decision   is  made. 

An  alien  cannot  be  declared  a  public  charge 
on  the  ground  that  the  labor  market  in  the 
city  of  his  immediate  destination  is  over- 
stocked. Gegiow  V.  Uhl  (1915)  239  U.  S. 
3,  30  S.  Ct.  2,  reversing  (C.  C.  A.  2d  Cir. 
1914)  215  Fed.  573,  131  C.  C.  A.  641,  wherein 
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the  court  said:  ''The  petitioners  are  Rus- 
eians  seeking  to  enter  the  United  States. 
They  have  been  detained  for  deportation  by 
the  Acting  Commissioner  of  Immigration  and 
have  sued  out  a  writ  of  habeas  corpus.  The 
objection  relied  upon  in  the  return  is  that 
the  petitioners  were  'likely  to  become  public 
charges  for  the  following  among  other  rea- 
sons: That  they  arrived  here  with  very  little 
money  [forty  dollars  and  twenty-five  dol- 
lars, respectively]  and  are  bound  for  Port- 
land, Oregon,  where  the  reports  of  industrial 
conditions  show  that  it  would  be  impossible 
for  these  aliens  to  obtain  employment;  that 
they  have  no  one  legally  obligated  here  to  as- 
sist them;  and  upon  all  the  facts,  the  said 
aliens  were  upon  the  said  grounds  duly 
excluded,'  etc.  We  assume  the  report  to 
be  candid,  and,  if  so,  it  shows  that  the 
only  ground  for  the  order  was  the  state 
of  the  labor  market  at  Portland  at  that 
time;  the  amount  of  money  possessed  and 
ignorance  of  our  language  being  thrown  in 
only  as  make-weights.  ...  In  the  Act 
of  February  20,  1907,  ch.  1134,  §  2,  34  Stat. 
898,  as  amended  by  the  Act  of  March  26, 
1910,  ch.  128,  §  1,  36  Stat.  263,  determining 
who  shall  be  excluded,  'Persons  likely  to  be- 
come a  public  charge*  are  mentioned  between 
paupers  and  professional  beggars,  and  along 
with  idiots,  persons  dangerously  diseased,  per- 
sons certified  by  the  examining  surgeon  to 
have  a  mental  or  physical  defect  of  a  nature 
to  affect  their  ability  to  earn  a  living,  con- 
victed felons,  prostitutes  and  so  forth.  The 
persons  enumerated  in  short  are  to  be  ex- 
cluded on  the  ground  of  permanent  personal 
objections  accompanying  them  irrespective  of 
local  conditions  unless  the  one  phrase  before 
us  is  directed  to  different  considerations  than 
anv  other  of  those  with  which  it  is  associated. 
Presumably  it  is  to  be  read  as  generically 
similar  to  the  others  mentioned  before  and 
after.  The  statute  deals  with  admission  to 
the  United  States,  not  to  Portland,  and  in 
§  40  contemplates  a  distribution  of  immi- 
grants after  they  arrive.  It  would  be  an 
amazing  claim  of  power  if  commissioners  de- 
cided not  to  admit  aliens  because  the  labor 
market  of  the  United  States  was  overstocked. 
Yet,  as  officers  of  the  general  government, 
tliev  would  seem  to  be  more  concerned  with 
that  than  with  the  conditions  of  any  partic- 
ular city  or  state.  Detriment  to  labor  con- 
ditions is  allowed  to  be  considered  in  §  1,  but 
it  is  confined  to  those  in  the  continental  terri- 
tory of  the  United  States  and  the  matter  is 
to  be  determined  by  the  President.  We  can- 
not suppose  that  so  much  greater  a  power 
was  intrusted  by  implication  in  the  same  act 
to  every  commissioner  of  immigration,  even 
though  subject  to  appeal,  or  that  the  result 
was  intended  to  be  effected  in  the  guise  of 
a  decision  that  the  aliens  were  likely  to 
become  a  public  charge." 

Ann.  Cas.  191 7C. — 16. 


Under  the  Act  of  1882,  it  was  held  that 
the  words  "unable  to  take  care  of  himself  or 
herself  without  becoming  a  public  charge*'  did 
not  have  reference  to  the  passenger's  personal 
efforts  alone.  "The  law  intends  those  only 
who  are  likely  to  *become  a  public  charge,* 
because  thev  can  neither  take  care  of  them- 
selves,  nor  are  under  the  charge  or  protection 
of  any  other  person  who,  by  natural  relation, 
or  by  assumed  responsibility,  furnishes  rea- 
sonable assurance  that  they  will  not  become 
a  charge  upon  the  public.**  In  re  Day  (1886) 
27  Fed.  680. 

A  native  of  Porto  Rico  is  not  an  alien 
within  the  meaning  of  the  provision  of  the 
immigration  acts  for  the  deportation  of  alien 
immigrants  likely  to  become  public  charges. 
Gonzales  v.  Williams  (1904)  192  U.  S.  1,  24 
S.  Ct.  177,  48  U.  S.  (L.  ed.)  317,  cited  and 
quoted  from  supra,  in  subdivision  VI. 
**  Aliens.** 

A  woman,  married  in  Cuba,  whose  husband 
is  already  in  this  country,  employed  and  earn- 
ing daily  wages,  it  appearing  that  both  of 
them  are  strong,  healthy  and  intelligent,  is 
entitled  to  enter  the  United  States  and  should 
not  be  debarred  as  likely  to  become  a  public 
charge.  U.  S.  v.  Redfern  (E.  D.  La.  1910) 
180  Fed.  500. 

An  alien  seaman  injured  aboard  a  British 
vessel,  and  sent  ashore  to  a  hospital  for  treat- 
ment through  the  British  consul,  cannot  be 
detained  by  the  hospital  authorities  against 
his  wish,  on  the  ground  that  he  is  not  cured 
and  is  liable  to  become  a  public  charge,  and 
that  the  consul  directed  his  detention  until 
he  was  cured  so  that  he  might  be  returned  to 
the  port  from  which  he  came,  and  he  will 
be  discharged  on  habeas  corpus.  This  case 
was  under  the  corresponding  section  of  the 
Act  of  1903.  In  re  Carlsen  (1904)  130 
Fed.  379   (decided  under  Act  of  1903). 

In  a  proceeding  to  deport  a  Chinaman,  as 
being  an  alien  likely  to  become  a  public 
charge,  the  fact  that  the  proceeding  was  in- 
stituted within  three  years  after  his  entry 
must  appear.  Wong  Yuen  v.  Prentis  (C. 
C.  A.  7th  Cir.  1916)    234  Fed.  28. 

An  order  by  the  Department  of  Labor  for 
the  deportation  of  an  alien  as  being  a  person 
likely  to  become  a  public  charge  cannot  be 
disturbed  on  habeas  corpus  if  there  is  evi- 
dence, however  slight,  to  support  a  finding 
that  there  is  danger  of  the  immigrant  be- 
coming a  public  charge.  But  where  there  is 
nothing  to  support  a  charge  the  court  may 
rightfully  hold  that  the  detention  and  de- 
portation of  the  immigrant  is  an  abuse  of 
power.  U.  S.  v.  Howe  (S.  D.  N.  Y.  1916) 
236  Fed.  990,  wherein  the  court,  holding  that 
there  was  no  evidence  to  support  the  finding 
that  the  alien  in  question  was  likely  to  become  ; 
a  public  charge,  said:  "The  record  fairly; 
shows  that  the  immigrant,  22  years  of  age, 
unmarried,  and  an  actress  by  profession,  ar- 
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rived  as  a  second-cabiD  passenger  with  $35  in 
American  money  and  about  20  pounds  in  bag- 
gage. She  had  a  friend  in  this  country  in 
Clarence  D.  Levy,  whom  she  was  going  to  visit, 
and  whom,  it  appears  later  on  in  the  testi- 
mony, she  intended  to  marry.  Her  specialty 
on  tlie  stage  was  dancing  and  singing,  and  she 
also  testified  that  she  is  a  typist.  Levy  says 
he  has  an  income  of  $7,000  a  year  which  he 
inherited  and  real  estate  valued  at  $14,000, 
and  that  he  is  engaged  in  the  business  of  ap- 
praising property,  from  which  he  derives  an 
income  of  some  $10,000  a  year.  He  offered, 
on  the  hearing,  to  become  bondsman  in  any 
amount  the  government  may  require,  and  this 
is  permissible  under  the  immigration  law. 
Tliere  is  no  testimony  in  contradiction  of  these 
facts,  and  I  cannot  see  how  it  can  be  said 
that  this  evidence  is  even  slight  evidence  of 
the  immigrant  being  unable  to  support  her- 
self or  to  become  a  public  charge.  Much  was 
said  on  the  argument  and  in  the  memorandum 
submitted  by  the  learned  United  States  as- 
sistant attorney  as  to  what  the  immigrant  did 
on  the  occasion  of  her  last  visit  here.  I  think, 
liowever,  that  that  is  not  pertinent,  for  we 
are  only  interested  in  what  she  can  or  may 
do  on  the  occasion  of  this  arrival  in  this 
country.  If  Levy  and  the  immigrant  are  hon- 
est in  their  intentions  and  Levy  marries  her, 
she  has  the  prospect  of  comfort  and  luxury 
in  this  country.  If  she  is  a  singer,  dancer, 
and  typist,  she  has  the  prospect  of  employ- 
ment here,  and  since  she  enjoys  good  health 
and  is  but  entering  into  the  stage  of  woman- 
hood, I  cannot  see  how  she  can  become  a  pub- 
lic charge  here.  Her  experience  in  the  coun- 
try before,  where  she  lived  for  some  months, 
would  negative  any  such  idea.  While  in- 
sinuations are  made  in  an  anonymous  letter 
(letters  which  usually  find  a  fitting  place  in 
the  scrap  basket)  as  to  her  intimacy  with 
Levy  while  here  before,  I  cannot  see  how  that 
can  be  the  subject  of  inquiry  or  influence  the 
court's  judgment  now,  in  view  of  the  return 
which  indicates  the  one  ground  for  which  she 
is  being  detained.  The  fact  that  she  has  no 
relatives  here  should  not  weigh  against  her 
to  the  extent  of  excluding  her,  for  she  speaks 
the  English  language  and  perhaps  finds  lier- 
self  in  common  with  a  great  many  other  use- 
ful residents  of  the  United  States." 

For  evidence  held  insufficient  to  support  a 
finding  that  an  alien  was  likely  to  become  a 
public  charge,  see  Greenwood  v.  Frick  (C.  C. 
A.  6th  Cir.  1916)  233  Fed.  629,  147  C.  C.  A. 
437. 

VIII,  Person  Having  Physical  Defect. 

Proceedings  for  the  exclusion  of  aliens  will 
not  be  disturbed  by  the  courts  if  essential 
justice  has  been  done.  So  it  has  been  held 
that  where  an  alien  was  excluded  as  having 


such  physical  defects  as  would  affect  his  abil- 
ity to  earn  a  living,  the  fact  that  medical 
certificates,  on  which  the  exclusion  was  based, 
did  not  explicitly  and  categorically  state  that 
the  applicant  was  afflicted  with  a  defect  which 
might  impair  his  ability  to  earn  a  living 
was  held  not  to  invalidate  the  proceeding,  the 
certificates  bearing  that  interpretation  on  a 
fair  construction.  In  re  Madeiros  (D.  C. 
Mass.  1914)    225  Fed.  90. 

Refusing  to  allow  coun&el  to  appear  for 
the  alien  in  a  proceeding  for  exclusion  has 
been  held  not  to  be  such  error  as  would  in- 
validate the  proceedings  and  the  exclusion 
pursuant  thereto,  where  the  exclusion  was  on 
the  ground  that  the  alien  had  such  a  defect 
as  would  affect  his  ability  to  earn  a  living, 
and  evidence  offered  by  the  counsel  was  con- 
sidered and  merely  his  argument  was  re- 
fused to  be  heard.  In  re  Madeiros  (D.  C. 
Mass.  1914)  225  Fed.  90,  wherein  it  was  said: 
"It  seems  to  me,  and  I  find,  that  the  pro- 
ceedings of  the  Board  of  Special  Inquiry 
amounted  to  a  fair  hearing  and  decision  of  the 
case,  that  the  result  reached  not  onlv  was 
proper  on  the  evidence  before  the  board,  but 
was  so  plainly  right  that  there  is  no  rea?3on- 
able  probability  it  would  have  been  different 
if  counsel  for  the  applicant  had  been  allowed 
to  be  present  and  had  been  heard,  and  that 
no  substantial  injury  was  therefore  done  to 
the  petitioner  by  the  exclusion  of  his  counsel 
from  the  hearing.  'A  petition  for  habeas 
corpus  ought  not  to  be  entertained  unless  the 
court  is  satisfied  that  the  petitioner  can  make 
out  a  prima  facie  case.'  Holmes,  J.,  U.  S. 
V.  Sing  Tuck  (1904)  194  U.  S.  161,  170, 
24  S.  Ct.  621,  48  U.  S.  (L.  ed.)  917.  It  is 
true,  as  the  petitioner  contends,  that  he  ap- 
pears to  have  no  organic  disease;  but  It  is 
equally  true  that  he  has  serious  bodily  in- 
firmities which  greatly  restrict  the  occupa- 
tions which  he  may  safely  pursue.  These  in- 
firmities may  well  have  been  found  by  the 
Board  of  Special  Inquiry  to  be  physical  de- 
fects of  a  nature  which  may  affect  the  ability 
of  the  petitioner  to  earn  a  living.  In  a  dif- 
ferent sort  of  case,  where  the  facts  were  in 
dispute  and  the  testimony  conflicting,  a  denial 
of  the  right  to  be  represented  by  counsel 
might  perhaps  result  in  such  an  inadequate 
presentation  of  the  applicant's  case  as  to  be 
sufiicient  ground  for  holding  that  there  had 
not  been  a  fair  hearing." 

IX.  Person  Comntitting  Crime  Involving 
Moral  Turpitude. 

The  provision  of  this  section,  excluding  per- 
sons who  admit  having  committed  a  crime 
involving  moral  turpitude,  applies  to  admis- 
sions made  after  entry  into  the  country  as 
well  as  prior  to  entry.  U.  S.  v.  Williams 
(C.  C.  A.  2d  Cir.  1912)  200  Fed.  538,  118 
C.  C.  A.  632  (decided  under  the  Act  of  1907). 
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The  provisions  of  the  immigration  acts  for 
the  exclusion  and  deportation  of  aliens  "who 
have  been  convicted  of  or  admit  having  com- 
mitted «  felony  or  other  crime  or  misde- 
meanor involving  moral  turpitude"  have  no 
applicability  to  an  alien  who  has  been  con- 
victed of  crime  in  another  country  after 
having  been  admitted  in  the  United  States, 
and  the  deportation  of  such  an  alien  is  not 
authorized  by  section  20  of  the  Act  of  1907 
(section  19,  Act  of  February  6,  1917)  which 
provides  for  the  deportation  of  aliens  enter- 
ing the  United  States  in  violation  of  law. 
Ex  p.  Koerner  (E.  D.  Wash.  1909)  176  Fed. 
478. 

"The  relators,  by  their  own  admission,  were 
found  guilty  in  the  country  from  which  they 
came  of  an  assault  with  a  deadly  weapon. 
They  were  sentenced  to  two  and  four  months' 
imprisonment,  respectively,  and  have  served 
their  terms.  They  are  clearly  convicts,  with- 
in the  meaning  of  the  act  regulating  immi- 
gration." This  case  was  under  the  correspond- 
ing section  of  the  Act  of  1891.  In  re  Aliano 
(1890)  43  Fed.  517  (decided  under  Act  of 
1891). 

In  U.  S.  V.  Uhl  (S.  D.  N.  Y.  1913)  203 
Fed.  152,  which  was  a  habeas  corpus  pro- 
ceeding, it  appeared  that  the  petitioner  was 
an  alien  seeking  admission  to  this  country 
and  it  was  established  before  the  immigra- 
tion officials  that  he  had  been  convicted  in 
England  of  the  offense  of  criminal  libel  in 
that  he  had  published  defamatory  statements 
regarding  the  king.  The  officials  went  fur- 
ther, examined  the  report  of  the  proceedings 
at  the  trial  and  determined  therefrom  that 
the  acta  of  the  petitioner  involved  moral  tur- 
pitude. Thereupon  they  found  that  he  had 
been  convicted  of  a  crime  embracing  it  and 
ordered  his  exclusion.  It  was  held  that  this 
was  error,  as  the  offense  did  not,  in  its  in- 
herent nature,  involve  moral  turpitude  and 
the  petitioner  was  therefore  released  from 
custody.  The  court  said:  "In  determining 
whether  aliens  are  entitled  to  admission,  the 
immigration  authorities  act  in  an  adminis- 
trative and  not  in  a  judicial  capacity.  They 
must  follow  definite  standards  and  apply  gen- 
eral rules.  Consequently,  in  classifying  of- 
fenses I  think  that  they  must  designate  as 
crimes  involving  moral  turpitude  those  which 
in  their  inherent  nature  include  it.  Their 
function  is  not,  aa  it  seems  to  me,  to  go  be- 
hind judgments  of  conviction  and  determine 
with  respect  to  the  acts  disclosed  by  the 
testimony  the  questions  of  purpose,  motive 
and  knowledge  which  are  often  determi- 
native of  the  moral  character  of  acts.  Be- 
bides,  the  testimony  is  seldom  available,  and 
to  consider  it  in  one  case  and  not  in  another 
U  to  depart  from  uniformity 'of  treatment. 
In  mv  opinion  when  it  has  been  shown  that 
un  immigrant  has  been  convicted  of  a  crime, 
the  only  duty  of  the  administrative  officials 


is  to  determine  whether  that  crime  should  be 
classified  as  one  involving  moral  turpitude, 
according  to  its  nature  and  not  according  to 
the  particular  facts  and  circumstances  accom- 
panying a  commission  of  it.  I  do  not  think 
the  immigration  law  intends  that  where  two 
aliens  are  shown  to  have  been  convicted  of 
the  same  kind  of  crime,  the  authorities  should 
inquire  into  the  evidence  upon  which  they 
were  convicted  and  admit  the  one  and  exclude 
the  other.  It  is  true  that  if  they  do  not 
take  such  course  some  aliens  who  have  been 
convicted  of  like  crimes  mav  be  excluded  al- 
though  their  particular  acts  evidence  no  im- 
morality and  that  some  who  have  been  con- 
victed of  slight  offenses  may  be  admitted 
although  the  facts  surrounding  their  com- 
mission may  be  such  as  to  indicate  moral 
obliquity.  But  such  results  always  follow  the 
use  of  fixed  standards  and  such  standards  are, 
in  my  opinion,  necessary  for  the  efficient  ad- 
ministration of  the  immigration  laws." 

The  commission  of  a  single  act  of  illicit 
intercourse  with  an  unmarried  woman,  before 
his  emigration  from  a  foreign  country,  is 
not  the  commission  of  a  crime  involving  mor- 
al turpitude  and  will  not  justify  the  deporta- 
tion of  an  alien  married  immigrant.  U.  S. 
V.  Sibray  (W.  D.  Pa.  1910)  178  Fed.  144, 
wherein  the  court  said:  "He  did  admit  the 
commission  of  one  act  of  sexual  intercourse 
with  an  unmarried  woman  shortly  before 
leaving  Vienna.  Thdt  is  all  the  record  dis- 
closes as  to  his  conduct  prior  to  his  landing 
at  New  York.  That  act  is  to  be  deprecated; 
yet  it  was  not  a  felony  or  crime  under  the 
law.  It  was  doubtful  if  adultery  was  an 
offense  at  common  law  in  this  country.  It 
was  not  in  Vermont,  Virginia,  and  South 
Carolina.  See  Wharton's  American  Criminal 
Law,  §  2648.  It  is  doubtful  if  the  act  of  the 
relator  was  adultery  in  Austria.  Under  the 
Roman  law  to  constitute  the  offense  the 
woman  must  be  married.  The  same  is  the 
law  in  many  places.  It  is  doubtful,  also, 
if  fornication  was  a  misdemeanor  at  common 
law.  The  better  opinion  is  that  in  the  ab- 
sence of  statute,  unless  the  offense  partakes 
of  the  nature  of  public  and  offensive  lewd- 
ness, it  is  not  indictable.  See  Wharton's 
American  Criminal  I^aw,  §  2667;  also,  Clark's 
Criminal  Law,  Hornbook  Series,  312,  and 
authorities  cited  in  footnotes.  From  the  opin- 
ion of  Judge  Gibson  of  Pennsylvania  in 
Maurer  v.  Mitchell  (1845)  9  Watts  k  8. 
(Pa.)  69,  it  will  be  seen  that  the  offense  of 
fornication  and  bastardy  was  'little  more  than 
a  private  wrong.'  See  also  Rohrheimer  v. 
Winters  (1889)  126  Pa.  St.  253,  17  Atl. 
606.  Although  unpleasant  to  thus  elaborate 
this  subject,  I  am  constrained  to  do  so  in 
order  to  prevent  a  wrong  to  the  relator." 

The  admission  by  an  alien  woman  that  she 
contracted  a  common-law  marriage,  before 
coming  to  this  country,  under  the  belief  that 
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her  former  husband  was  dead,  a  belief  con- 
firmed by  eleven  years  during  which  she  had 
not  been  able  to  learn  of  his  existence,  is  not 
evidence  sufficient  to  justify  her  deportation 
as  an  alien  who  has  admitted  the  commis- 
sion of  an  offense  involving  moral  turpi- 
tude. Greenwood  v.  Frick  (C.  C.  A.  6th  Cir. 
1916)   233  Fed.  629,  147  C.  C.  A.  437. 

A  conviction  under  a  charge  of  having 
maliciously  published  a  defamatory  libel  does 
not  involve  such  moral  turpitude  as  to  ex- 
clude an  alien.  U.  S.  v.  Uhl  (C.  C.  A.  2d 
Cir.  1914)  210  Fed.  860,  327  C.  C.  A.  422. 

Various  lapses  from  virtue,  not  amount- 
ing to  prostitution,  are  not  such  misdemean- 
ors involving  moral  turpitude  as  will  ex- 
clude an  alien  woman  in  the  absence  of  proof 
that  any  law  was  violated  by  her  in  the  com- 
mission of  such  acts.  Ex  p.  Isojoki  (N.  D. 
Cal.  1916)  222  Fed.  151. 

In  U.  S.  V.  Williams  (S.  D.  N.  Y.  1913) 
203  Fed.  155,  which  was  a  case  involving  the 
right  of  Cipriana  Castro,  late  president  of 
Venezuela,  to  enter  this  country,  the  court 
said:  ^'The  board  of  special  inquiry  has  held, 
and  its  decision  has  been  affirmed  upon  appeal 
to  the  Secretary  of  Commerce  and  Labor,  tliat 
Gen.  Castro  shall  be  excluded  because  he  has 
admitted  the  commission  of  a  crime  involving 
moral  turpitude,  viz.,  the  murder  of  Gen. 
Paredes,  and  therefore  falls  within  the  ex- 
cluded class  of  'persons  who  have  been  con- 
victed of  or  admit  having  committed  a  felony 
or  other  crime  or  misdemeanor  involving 
moral  turpitude.'  It  is  to  be  noted  that  Con- 
gress has  required  in  respect  to  this  particular 
class  of  aliens  proof  of  a  specified  kind  and  no 
other,  viz.,  either  a  conviction  in  the  coun- 
try where  the  crime  was  committed  or  an  ad- 
mission by  the  alien.  There  is  no  pretense 
of  any  conviction,  and  I  think  ordinary  proof 
is  not  sufficient.  Testimony  of  unimpeached 
eyewitnesses  that  they  had  seen  Gen.  Castro 
kill  Gen.  Paredes  with  his  own  hand  in  cold 
blood  would  not  only  be  insufficient,  but  would 
be  wholly  incompetent.  Ulierefore  telegrams 
passing  between  the  state  department  and  its 
representative  at  Caracas  upon  which  the 
board  relied  are  not  evidence  whatever  to  con- 
nect Gen.  Castro  with  the  death  of  Gen. 
Paredes.  When  examined  before  the  special 
board,  he  had  the  right  to  insist  that  the 
proof  on  this  point  be  restricted  to  that  re- 
quired by  the  act,  viz.,  his  own  admission. 
This  provision  must  have  been  intended  as  a 
limitation  upon  the  power  of  the  immigration 
authorities.  It  deprives  them  of  the  right  to 
try  the  question  of  guilt  at  all.  So  it  is  a 
privilege  to  aliens  because  it  insures  them 
against  any  such  trial.  This  privilege  is 
entirely  taken  away  if  an  admission  may  be 
rested  upon  presumptions  arising  from  the 
alien's  refusing  to  answer  questions  on  the 
subject  when  under  examination.    I  think  the 


act  contemplates  an  explicit  and  voluntary 
admission." 

Exclusive  power  is  given  the  immigration 
officials  to  determine  what  is  satisfactory 
evidence  under  this  section.  U.  S.  v.  Rodgers 
(C.  C.  A.  3d  Cir.  1911)  191  Fed.  970,  112 
C.  C.  A.  382   (decided  under  Act  of  1907). 

Considering  the  provision  of  the  Act  of 
1875  prohibiting  the  immigration  of  convicts, 
the  Attorney  General  has  ruled  that  the  stat- 
ute did  not  forbid  the  entry  of  one  who  had 
been  found  guilty  of  embezzlement  and  sen- 
tenced to  imprisonment,  had  served  a  portion 
of  the  sentence,  and  been  pardoned.  The 
same  effect — that  it  blots  out  the  offense — 
must  be  given  to  a  pardon  by  a  foreign  state 
of  an  offense  within  its  jurisdiction  as  would 
be  given  to  a  pardon  in  this  country.  ( 1885 ) 
18  Op.  Atty-Gen.  239. 

X.  Prostitute  or  Procurer, 

"Section  2  declares  that  certain  classes  of 
aliens  shall  be  excluded  from  admission  into 
the  United  States,  and  among  them  ^persons 
who  procure  or  attempt  to  bring  in  prosti- 
tutes or  women  or  girls  for  the  purpose  or 
prostitution  or  for  any  other  immoral  pur- 
pose.' This  section  applies  only  where  an 
alien  brings  in  a  woman  or  girl  for  the  pur- 
pose indicated.  It  does  not  declare  that  the 
woman  or  girl  need  be  an  alien."  Lewis  v. 
Frick  (1914)  233  U.  S.  291,  34  S.  Ct.  488, 
58  U.  S.  (L.  ed.)  967,  aflurming  (C.  C.  A.  6th 
Cir.  1912)  195  Fed.  693,  115  C.  C.  A.  493. 
It  should  be  noted  that  the  wording  of  a 
part  of  this  section  has  been  changed  in  the 
Act  of  1917  to  "persons  who  directly  or  in- 
directly procure  or  attempt  to  procure  or  im- 
port prostitutes  or  persons  for  the  purpose 
of  prostitution  or  for  any  other  immoral 
purpose." 

An  alien  female,  although  she  entered  the 
United  States  lawfully,  as  the  wife  of  a 
citizen  of  this  country,  is  nevertheless  sub- 
ject to  be  deported  if  found  practicing  prosti- 
tution. Looe  Shee  v.  North  (C.  C.  A.  9th 
Cir.  1909)  170  Fed.  566,  95  C.  C.  A.  646. 

Evidence  that  an  alien  woman,  within  three 
years  after  her  entry,  was  found  in  a  bawdy 
house,  practicing  prostitution,  has  been  held 
to  be  sufficient  evidence  of  the  fact  that  she 
was  a  prostitute  at  the  time  of  her  entry, 
and  subject  to  deportation  as  such.  Looe 
Shee  V.  North  (C.  C.  A.  9th  Cir.  1909)  170 
Fed.  566,  95  C.  C.  A.  646. 

Evidence  that  a  Chinese  woman,  ignorant 
of  the  English  language,  stated  in  reply  to 
questioning  by  immigration  officers  who  had 
arrested  her  as  a  prostitute,  that  on  a  cer- 
tain occasion  a  man  not  her  husband  was  in 
bed  in  her  room,  waiting  for  the  return  of  her 
husband,  while  she  was  standing  beside  the 
bed,  it  appearing  from  the  testimony  of  the 
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man  in  question  that  he  was  sitting  on  the 
b«d,  not  in  it,  has  been  held  to  be  insiiflicient 
to  prove  that  the  woman  was  a  prostitute. 
Chan  Kara  v.  XT.  S.  (C.  C.  A.  9th  Cir.  1916) 
232  Fed.  855,  147  C.  C.  A.  49,  reversing  (C. 
C.  A.  9th  Cir.  1916)  230  Fed.  990,  145  C.  C. 
A.  184,  wherein  the  court  said:  "It  is  con- 
tended by  the  government  that  this  testimony 
is  evidence  of  improper  relations  with  the 
man  with  whom  she  was  found  and  arrested, 
and  proof  that  she  was  engaged  in  the  prac- 
tice of  prostitution;  but  the  testimony  of 
the  oificers  who  made  the  arrest  is  not  in  the 
record,  and  we  do  not  know  from  them  what 
the  situation  of  the  parties  was  at  the  time 
the  arrest  was  made.  In  that  aspect  of  the  evi- 
dence there  is,  at  most,  only  suspicion,  which 
ia  not  sufficient.  The  testimony  of  Chan  Kam 
is  tliat  she  is  married;  that  one  Ho  Bat  is 
her  husband;  that  she  was  not  a  prostitute, 
and  had  never  practiced  prostitution,  and  was 
not  at  the  time  of  hor  arrest,  or  at  any  other 
time,  an  inmate  of  a  house  of  prostitution.  In 
the  testimony  she  was  corroborated  by  the 
testimony  of  Ho  Bat,  her  husband.  Jew  Lin, 
whose  visit  was  the  cause  of  her  arrest,  tes- 
tified he  was  not  in  Chan  Kam's  bed,  but 
sat  on  the  corner  of  her  bed,  because  there 
was  no  chair  in  the  room.  He  had  been  in- 
vited by  Ho  Bat  to  visit  him,  and  had  done  so 
pursuant  to  his  invitation,  and  had  been  in 
the  room  only  about  three  minutes  when  the 
arrest  was  made.  Two  Chinese  witnesses  who 
occupied  an  adjoining  room  in  the  building 
testified  that  Chan  Kam  was  not  a  prostitute, 
and  had  not  practiced  prostitution.  This  evi- 
dence is  not  contradicted  by  any  direct  tes- 
timony. The  case  therefore  rests  upon  a 
supposed  statement  made  by  Chan  Kam  con- 
cerning Jew  Lin,  which  appears  to  have  been 
incorrect,  probably  because  of  an  incorrect  in- 
terpretation. The  statement,  whatever  it  was, 
appears  to  have  been  obtained  by  an  unfair 
examination  of  Chan  Kam  by  the  officers." 

For  evidence  held  sufficient  to  warrant  a 
finding  by  the  department  that  an  alien 
woman  was  a  prostitute,  see  Chu  Tai  Xgan  v. 
Backus  (C.  C.  A.  9th  Cir.  1915)  226  Fed. 
446,  141  C.  C.  A.  276,  wherein  the  court  said: 
"The  sole  question  presented  by  the  appeal  is 
the  sufficiency  of  the  testimony  taken  at  the 
hearing  before  the  immigrant  inspector  to 
warrant  the  finding  that  the  appellant  is  a 
prostitute,  and  was  found  an  inmate  of  a 
house  of  prostitution  and  practicing  prosti- 
tution subsequent  to  her  entry  into  the  United 
States.  It  appears  from  the  testimony  of 
a  police  officer  of  the  city  of  San  Francisco 
that  certain  premises  located  over  a  store  at 
921  Grant  street  in  Chinatown,  which  also 
have  an  entrance  leading  from  St.  Louis  alley, 
had  the  general  reputation  of  being  a  house 
of  prostitution,  and  was  such  on  the  22d 
day  of  March,  1912;  that  on  that  date  the 


officer  received  information  that  certain  Chi* 
nese  alien  women  were  held  in  said  premises 
by  certain  Highbinder  societies  who  were  at 
that  time  engaged  in  a  Highbinder  war;  that 
acting  on  this  information  the  officer  visited 
the  premises  and  found  the  appellant  there, 
who  gave  her  name  as  Di  Ung,  age  twenty- 
one,  native  of  China,  no  occupation;  that  the 
appellant  was  then  placed  under  arrest, 
charged  with  being  an  inmate  of  a  house  of 
prostitution,  and  gave  cash  bail  in  the  sum 
of  $50  for  her  appearance  in  the  police  court 
to  answer  to  that  charge ;  that  when  her  case 
was  called  for  trial  she  failed  to  appear,  and 
forfeited  her  bail,  for  the  reason,  assigned  by 
her  counsel,  that  she  feared  the  immigration 
officers  would  catch  her.  We  think  this  testi- 
mony was  sufficient  to  warrant  the  finding 
made  by  tlic  department  charged  with  the 
administration  of  the  immigration  laws,  and 
there  our  inquiry  must  stop." 

For  crimes  in  connection  with  immigrant 
prostitution  and  deportation  for  prostitution, 
see  the  note  to  Oceanic  Steam  Nav.  Co.  v. 
U.  S.  reported  post,  this  volume,  at  page  248. 

XI.  Person  Solicited  to  Immigrate, 

The  classes  of  aliens  excluded  by  this  sec- 
tion include  aliens  solicited  or  induced  to  im- 
migrate by  reason  of  offers  or  promises,  even 
if  there  is  no  contract  of  employment.  (1907) 
26  Op.  Atty-Gen.  410  (ruling  under  Act  of 
1907 ) . 

The  payment  of  passage  money  of  immi- 
grants by  a  state  with  its  funds  is  not  pro- 
hibited by  this  section,  but  its  payment  with 
funds  contributed  by  any  society  or  associa- 
tion renders  the  immigrant  liable  to  exclusion, 
even  though  the  payment  be  made  through 
the  agency  of  the  state  or  its  officers,  and 
although  the  immigrant  would  otherwise  be 
entitled  to  admission.  The  same  prohibition 
does  not  extend,  however,  to  the  payment 
of  passage  money  by  individuals,  whether 
directly  through  the  agency  of  a  state,  pro- 
vided their  action  is,  and  is  shown  to  be,  in 
good  faith  individual,  and  not  attended  by 
such  combination  or  concert  of  action  as 
would  make  it  substantially  the  act  of  an 
association  or  a  society.  (1907)  26  Op. 
Atty.-Gen.  199. 

An  alien  who  arrived  at  New  Orleans  from 
Cuba  on  Aug.  5,  1907,  his  passage  money 
having  been  paid  by  an  agent  of  the  Louisiana 
State  Board  or  Agriculture  and  Immigration 
out  of  funds  appropriated  by  that  state,  the 
agent  having  assured  the  alien  of  employ- 
ment upon  his  arrival,  which  assurance  op- 
erated as  a  material,  if  not  the  principal,  in- 
ducement to  his  immigration,  the  expectation 
being  that  the  employer  would  loan  the  alien 
the  sum  so  advanced  for  the  reimbursement 
of  the  state,  has  been  said  by  the  Attorney 
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General  not  to  be  entitled  to  admission  to  the 
United  States.  (1907)  26  Op.  Atty-Gen.  410. 
In  U.  S.  V.  Dwight  Mfg.  Co.  (D.  C.  Mass. 
1913)  210  Fed.  74  (decided  under  Act  of 
1907),  it  appeared  that  the  defendant  was  ac- 
cused of  assisting  or  encouraging  an  alien's 
migration  by  publishing  an  advertisement  in 
Manchester,  England,  which  held  out  to  firat- 
class  weavers  the  prospect  of  wages  ranging  in 
amount  between  specified  limits,  to  be  earned 
by  working  for  the  defendant  at  Baltic,  Conn. 
Tlie  court,  in  holding  that  the  declaration 
suflBciently  charged  an  offer  of  employment,  so 
as  to  make  such  alien  a  ''contract  laborer" 
within  this  section,  said:  "An  opinion  is 
quoted  rendered  to  the  President  in  1909  by 
the  then  Attorney  General  (27  Op.  Atty-Gen. 
479)  in  which  it  is  pointed  out  that  the  pro- 
visions of  the  Act  of  1907  were  passed  because 
the  courts  had  so  construed  previous  acts  as 
to  require,  in  order  to  prove  an  alien  a 
'contract  laborer,'  proof  that  he  came  in  pur- 
suance of  a  completed  contract  previously 
entered  into  with  him,  and  that  Congress,  re- 
garding this  as  a  defect,  evidently  intended 
to  remedy  it.  It  waa  said:  'The  meaning  of 
the  words  added  in  the  Act  of  1907  does  not 
require  that  their  effect  be  given  greater  force 
than  to  cure  the  defect  in  the  previous  law, 
which  it  was  the  manifest  purpose  of  the 
amendment  to  remedy;  and  the  statute  as 
thus  amended  could  very  properly  be  con- 
strued to  prohibit  only  an  offer  or  promise  of 
employment  which  is  of  such  definite  char- 
acter  that  an  acceptance  thereof  would  con- 
stitute a  contract.'  But  the  fact  upon  which 
his  opinion  was  rendered  did  not  present  a 
case  in  which  there  was  or  was  to  be  any 
offer  or  promise  of  employment  to  any  of  the 
aliens  concerned,  and  their  immigration  was 
to  be  induced  only  by  representations  of  the 
resources  of  Hawaii  and  the  industrial  con- 
ditions there  existing.  Xo  court  appears 
as  yet  either  to  have  adopted  or  disap- 
proved the  construction  suggested  by  the 
above  opinion.  Tlie  former  acts  did  not 
make  an  alien  a  'contract  laborer,'  and 
thereby  put  him  into  the  excluded  class, 
unless  he  was  under  or  came  to  this  country 
under  a  contract.  The  present  act  makes  him 
a  'contract  laborer'  or  not,  according  to  the 
moving  cause  of  his  coming.  Not  only  an 
agreement  with  him  to  perform  labor  in  this 
country,  but  also  an  offer  or  promise  of  em- 
ployment to  perform  such  labor,  are  to  make 
him  a  'contract  laborer,'  if  by  such  offer  or 
promise  he  has  been  induced  to  migrate,  or 
solicited  to  migrate;  as  well  as  if,  in  conse- 
quence of  such  agreement,  he  has  been  induced 
or  solicited  to  migrate.  A  penal  statute  like 
this  is  indeed  to  be  strictly  construed,  yet 
the  language  actually  used  by  Congress  must 
be  interpreted  according  to  its  fair  and  ob- 
yiou;9  meaning.    If,  as  this  declaration  alleges, 


the  aliens  named  were  in  fact  induced  to  mi- 
grate by  offers  no  more  specific  as  to  terms 
and  conditions,  amounts  to  be  paid,  the  char- 
acter of  the  labor,  or  the  terms  of  payment, 
than  the  offers  described  as  above,  I  do  not 
think  the  court  could  properly  say  that  they 
were  not  'contract  laborers'  within  the  act; 
nor  do  I  see  how  the  court  can  properly  say 
that  offers  made  in  the  terms  alleged  could 
not  have  induced  any  of  them  to  migrate." 
See  also  U.  S.  v.  Dwight  Mfg.  Co.  (D.  0. 
Mass.  1913)  210  Fed.  79,  and  U.  S.  v.  I>wight 
Mfg.   Co.    (D.  C.  Mass.   1013)    210  Fed.    81. 

The  provision  of  the  Act  of  1907  correspond- 
ing to  the  provision  of  this  section  for  the 
exclusion  of  contract  labor  has  been  held  to 
be  prospective  in  its  operation,  and  therefore 
one  who  entered  prior  to  the  enactment  of 
that  act  cannot  be  deported  as  a  contract 
laborer  by  virtue  of  that  act,  or  by  virtue 
of  the  Act  of  1903,  which  made  no  provision 
regarding  contract  labor.  Botis  v.  Davies  (N. 
D.  III.  1909)   173  Fed.  996. 

Where  the  owner  of  a  shoe  shining  estab- 
lishment agreed  to  employ  the  petitioner  in 
his  establishment  if  he  would  come  to  Ameri- 
ca, agreed  to  pay  him  $20  a  month,  to  lend 
him  the  money  needed  for  the  trip,  taking 
afl  security  for  the  loan  a  mortgage  on  the 
petitioner's  land  in  Greece,  the  loan  to  be 
repaid  from  his  wages  when  employed,  and 
the  lender  and  the  petitioner  came  over  to- 
gether on  the  same  steamship  and  the  peti- 
tioner continued  in  the  lender's  service  for  a 
year,  repaying  the  loan,  it  was  held  that  the 
petitioner  was  clearly  a  contract  laborer  and 
excluded  by  section  2  of  the  Act  of  1907. 
Ex  p.  George  (N.  D.  Ala.  1910)  180  Fed. 
785. 

In  (1907)  26  Op.  Atty-Gen.  284,  it  was 
held  that  two  lithographic  artists,  who  came 
to  the  United  States  in  pursuance  of  a  con- 
tract of  employment  entered  into  with  the 
American  Litliographic  Company,  of  New 
York,  their  passage  being  prepaid  by  that 
company,  and  who  had  been  excluded  upon  the 
ground  that  their  admission  would  be  in  vio- 
lation of  this  section  relating  to  contract 
labor,  should  be  admitted,  it  being  shown  be- 
yond reasonable  doubt  that  there  was  not  a 
sufficient  number  of  lithographic  artists  in 
the  country  to  meet  the  demands  of  business. 

An  alien  induced  to  come  to  the  United 
States  by  promise  of  employment  as  super- 
intendent of  a  lumbering  company,  condi- 
tioned that  he  must  be  a  competent  woodsman, 
logger,  and  mill  man,  and  a  first-class  me- 
chanic, has  been  held  not  to  come  within  the 
provisions  of  section  2  of  the  Act  of  1907  pro- 
vided the  agreement  did  not  require  him  to 
perform  manual  labor.  The  provisions  of  the 
statute  were  held  to  be  limited  to  manual 
labor,  skilled  or  unskilled.  (1909)  27  Op. 
Atty.-Gen.  383. 
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A  contract  to  work  as  a  chemist  on  a  sugar 
plantation  in  Louisiana  has  been  held  not  to 
be  a  contract  to  perform  labor  or  service  as 
prohibited  by  the  Act  of  1885.  U.  S.  v.  Laws 
(1896)  163  U.  S.  258,  16  S.  Gt.  998,  41  V.  S. 
(L.  ed.)    151. 

An  under  coachman,  who  does  no  work  on 
the  farm,  or  in  the  garden,  or  in  the  dairy, 
but,  under  direction  of  his  employer's  family, 
performs  services  which  minister  exclusively 
to  their  personal  comfort  and  enjoyment,  is 
employed  "strictly  as  a  personal  or  domestic 
servant."  In  re  Howard  (1894)  63  Fed.  263 
(decided  under  Act  of  1885). 

Expert  accountants  have  been  held  not  to 
be  members  of  a  recognized  learned  profes- 
sion within  the  meaning  of  the  provision  of 
the  Act  of  1903,  excepting  members  of  a 
learned  profession  from  the  rule  excluding 
contract  laborers.  In  re  Ellis  (S.  D.  N.  Y. 
1903)   124  Fed.  637. 

A  milliner  has  been  held  not  to  be  a  "pro- 
fessional artist"  within  the  meaning  of  the 
corresponding  section  of  the  Act  of  1885.  U. 
S.  V.  Thompson   (1889)   41  Fed.  28. 

A  contract  to  labor  as  a  farm  servant  or 
dairyman  does  not  bring  an  immigrant  within 
the  exception  that  the  statute  shall  not  apply 
to  persons  employed  strictly  as  personal  or 
domestic  servants.  In  re  Cummings  ( 1887 )  32 
Fed.  75  (decided  under  Act  of  1885). 

The  Act  of  1885  exempted  skilled  work- 
men engaged  on  a  new  industry.  Under 
that  provision  the  manufacture  of  fine  lace 
curtains  not  begun  before  the  McKinley  Tar- 
iff Law  of  1890,  and,  according  to  the  tes- 
timony, not  firmly  established  at  the  time  of 
trial  of  one  indicted  on  the  charge  of  im- 
porting contract  labor  contrary  to  law,  was 
held  to  be  a  new  industry,  U.  S.  v.  Bromiley, 
(1893)  58  Fed.  554  (decided  under  Act  of 
1885). 

The  manufacture  of  "French  silk  stockings," 
being  a  product  differing  in  appearance,  in 
certain  useful  qualities,  and,  to  some  extent, 
in  the  method  of  manufacture,  from  anything 
theretofore  made,  is  to  be  called  a  new  in- 
dustry. The  statute  (provision  in  the  Act  of 
1885,  exempting  skilled  workmen  employed 
upon  a  new  industry )  intended  to  except  from 
the  penalty  therein  denounced  the  manufac- 
ture of  any  strictly  new  product,  whether  it 
was  or  was  not  included  within  a  general 
class  of  goods  before  produced.  U.  S.  v.  Mc- 
Callum  (1891)   44  Fed.  745. 

XII.  Child. 

Citizenship  is  conferred  by  the  Act  of  March 
2,  1907,  on  the  minor  child  of  a  naturalized 
parent  only  when  (or  if)  he  has  begun  to 
reside  permanently  in  the  I'nited  States. 
Until  tlien  he  is  an  alien,  and  he  cannot  be- 
gin so  to  reside  if  he  belongs  to  a  class  of 


aliens  debarred  from  entry  into  the  United 
States  by  the  Immigration  Act  of  1907. 
Therefore  the  naturalization  of  the  father  of 
a  minor  child  who  was  born  abroad  and  has 
remained  in  his  native  country  until  after 
the  fat  her  *s  naturalization  in  the  United 
States  will  not  authorize  the  entry  of  that 
child  into  the  United  States  if  he  belongs  to 
one  of  the  excluded  classes.  U.  S.  v.  Rodgers 
(C.  C.  A.  3d  Cir.  1911)  185  Fed.  334,  107 
C.  C.  A.  452,  affirming  (E.  D.  Pa.  1910)  182 
Fed.  274. 

The  fact  that  the  corresponding  section  of 
the  Act  of  1907  contained  no  direct  provision 
for  a  bond  for  the  admission  of  alien  children 
under  the  age  of  16  years  was  held  not  to 
preclude  the  acceptance  of  a  bond  for  such 
purpose.  The  section  provided  for  the  ad- 
mission of  such  children  when  accompanied 
by  one  or  both  parents  at  the  discretion  of 
the  Secretary  of  Labor.  And  in  the  exercise 
of  tljat  discretion  he  clearly  had  the  author- 
ity to  condition  their  admission  upon  the 
giving  of  a  bond  conditioned  on  their  at- 
tendance at  public  school  until  16  years  of 
age,  that  none  of  them  during  said  period 
should  perform  any  work  interfering  with 
such  school  attendance,  that  a  quarterly  re- 
port should  be  made  to  the  commissioner  of 
immigration  and  that  none  of  the  children 
should  become  a  public  charge.  Illinois  Sure- 
ty Co.  V.  U.  S.  (C.  C.  A.  2d  Cir.  1916)  229 
Fed.  527,  143  C.  C.  A.  595;  Illinois  Surety 
Co.  V.  U.  S.  (C.  C.  A.  2d  Cir.  1916)  229  Fed. 
533,  143  C.  C.  A.  601. 

XIII.  Burden  of  Proof, 

The  burden  is  on  the  immigration  author- 
ities to  show  that  any  alien  denied  the  right 
to  enter  does  fall  within  one  of  these  excep- 
tions to  the  general  privilege.  Although  an 
alien  who  has  not  yet  entered  may  not  enjoy 
the  constitutional  guaranties  of  citizens,  he 
has  rights  under  this  law  which  must  be  re- 
spected. U.  S.  V.  Williams  (S.  D.  N.  Y.  1913) 
203  Fed.  155  (decided  under  Act  of  1907). 

Referring  to  the  Act  of  1907,  the  Attorney 
General  has  ruled  that  while  the  payment  of 
an  immigrant's  passage  out  of  state  funds 
does  not  itself  require  his  exclusion,  yet  such 
payment  operates  to  throw  upon  the  immi- 
grant the  burden  of  showing  that  he  docs 
not  come  within  any  of  the  otherwise  ex- 
cluded classes,  such  as  paupers,  etc.,  spe- 
cifically excluded  by  the  act.  (1907)  26  Op. 
Attv.-Gen.  410. 

Under  the  corresponding  section  of  the  Act 
of  1007,  it  was  held  that  a  person  whose  pas- 
sage is  paid  by  another  must  be  prepared  to 
show,  not  merely  that  he  does  not  come 
within  any  of  the  categories  of  immigrants 
to  be  excluded,  but  also  that  his  passage  was 
not  paid,  directly  or  indirectly,  by  a  corpora- 
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tion,  association,  society,  municipalityi  or 
foreign  government.  (1907)  26  Op.  Atty- 
Gen.  199. 


OCEAHIG     STEAM    HAVIGATIOH 
COMPANY,  LIMITED. 

V. 

UNITED  STATES. 

United  States  Circuit  Court  of  Appeals, 
Second  Circuit— April  11,  1916. 

232  Fed.  601. 


Immigration  ^  Person  Living  on  Earn- 
ings of  Prostitutes  —  Deportation  at 
Expense  of  Carrier  —  Time  Limit 
Abolished. 

Immigration  Act  of  Feb.  20,  1907,  c.  1134, 
§  3,  34  Stat.  899,  provided  that  the  importa- 
tion of  any  alien  female  for  immoral  pur- 
Aoses  is  forbidden,  and  whoever  shall  direct- 
ly or  indirectly  import  or  attempt  to  import 
into  the  United  States  any  alien  woman  for 
immoral  purposes,  or  who  shall  hold  or  at- 
tempt to  hold  any  alien  woman  for  any  such 
purpose,  and  whoever  shall  maintain  any  im- 
moral resort  frequented  by  any  alien  woman 
within  three  years  after  she  shall  have  entered 
the  United  States,  shall  be  deemed  guilty 
of  a  felony,  while  the  alien  woman  shall  be 
deported,  'in  1910  (Act  of  March  26,  1910,  c. 
128,  §  2,  36  Stat.  264,  3  Fed.  St.  Ann.  [2d  ed.] 
649)  the  section  was  amended,  so  as  to  de- 
clare that  any  alien  who  shall  be  found  an 
inmate  or  connected  with  the  management  of 
an  immoral  resort,  or  who  shall  share  in, 
receive,  or  derive  benefit  from  any  of  the 
earnings  of  any  prostitute,  shall  be  deemed 
to  be  unlawfully  within  the  United  States, 
and  shall  be  deported.  Section  20  (section 
4269,  3  Fed.  St.  Ann.  [2d  ed.]  673)  declares 
that  any  alien  who  shall  enter  the  United 
States  in  violation  of  law  and  become  a  pub- 
lic charge,  from  causes  existing  prior  to  land- 
ing, shall  be  deported  to  the  country  whence 
he  came  at  any  time  within  three  years  after 
the  date  of  his  entry,  and  that  the  expense 
of  deporting  the  alien  from  the  port  of  de- 
portation shall  be  borne  by  the  owner  or 
owners  of  the  vessel  or  transportation  line 
by  which  the  alien  came.  It  is  held  that,  in 
view  of  the  amendment  to  section  3,  the 
three-year  period  fixed  by  section  20  must 
be  disregarded,  and  a  steamship  company 
which  brought  an  alien  to  the  country  is 
liable  after  the  expiration  of  the  three-year 
period  for  the  expense  of  his  deportation, 
where  he  was  guilty  of  sharing  the  earnings 
of   a  prostitute. 

[See  note  at  end  of  this  case.] 

Error    to   United   States    District   Court, 
Southern  IMstrict  of  New  York. 


Action  by  United  States  of  America,  plain- 
tiff, against  Oceanic  Steam  Navigation  Com- 
pany, Limited,  defendant.  Judgment  for 
l)Iaintiff.  Defendant  brings  error.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

Bnrlingham,  Montgomery  d  Beecher  and  R. 
R.  Allen  for  plaintiff  in  error. 

H.  tinoxjcden  Marshall  and  H.  A.  Content 
for  defendant  in  error. 

Sitting:  CoXB  and  Wabd,  Circuit  Judges, 
and  Leabned  Hand,  District  Judge. 

[692]  Wabd,  J.— April  19,  1910,  Nicola 
Compagna  entered  the  United  States  on  one 
of  the  defendant's  vessels.  December  19, 
1914,  he  was  arrested  upon  a  warrant  of  the 
Secretary  of  Labor  on  the  ground  that  he 
was  sharing  in  the  earnings  of  a  prostitute; 
and  March  16,  1915,  after  a  hearing,  was 
ordered  to  be  deported  at  the  expense  of  the 
defendant.  The  defendant  having  refused  to 
accept  him  as  a  passenger  unless  his  fare 
were  paid,  the  government  paid  the  same  un- 
der protest  and  brought  this  action  to  re- 
cover the  amount,  with  costs.  The  defendant 
demurred  to  the  complaint,  on  the  ground 
til  at  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and,  the  demurrer 
having  been  overruled,  judgment  was  entered 
for  the  United  States  and  this  writ  of  error 
taken. 

It  will  be  seen  that  a  pure  question  of  law 
is  presented,  involving  the  constuction  of 
section  3  of  the  Immig^ration  Act  of  February 
20,  1907,  as  amended  March  26,  1910,  in  con- 
nection with  sections  20  and  21  of  the  same 
act.     Section  3  was  as  follows: 

''Sec.  3.  That  the  importation  into  the 
United  States  of  any  alien  woman  or  girl  for 
the  purpose  of  prostitution,  or  for  any  other 
immoral  purpose,  is  hereby  forbidden;  and 
whoever  shall,  directly  or  indirectly,  import, 
or  attempt  to  import,  into  the  United  States, 
any  alien  woman  or  girl  for  the  purpose  of 
prostitution,  or  for  any  other  immoral  pur- 
pose, or  whoever  shall  hold  or  attempt  to 
hold  any  alien  woman  or  girl  for  any  such 
purpose  in  pursuance  of  such  illegal  im- 
portation, or  whoever  shall  keep,  maintain, 
control,  support,  or  harbor  in  any  house  or 
other  place,  for  the  purpose  of  prostitution, 
or  for  any  other  immoral  purpose,  any  alien, 
woman  or  girl,  within  three  years  after  she 
shall  have  entered  the  United  States,  shall, 
in  every  such  case,  be  deemed  guilty  of  a 
felony,  and  on  conviction  thereof  be  impris- 
oned not  more  than  five  years  and  pay  a  fine 
of  not  more  than  five  thousand  dollars;  and 
any  alien  woman  or  girl  who  shall  be  found 
an  inmate  of  a  house  of  prostitution  or  prac- 
ticing prostitution,  at  any  time  within  three 
years  after  she  shall  have  entered  the  United 
States,  shall  be  deemed  to  be  unlawfully  with- 
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in  the  United  States  and  shall  be  deported 
as  provided  by  sections  20  and  21  of  this 
act." 
March  26,  1910,  it  was  amended  to  read: 
'*Sec.  3.  That  the  importation  into  the 
United  States  of  any  alien  for  the  purpose  of 
prostitution  or  for  any  other  immoral  purpose 
is  hereby  forbidden;  and  whoever  shall,  direct- 
ly or  indirectly,  import,  or  attempt  to  import, 
into  the  United  States,  any  alien  for  the 
purpose  of  prostitution  or  for  any  other  im- 
moral purpose,  or  whoever  shall  hold  or  at- 
tempt to  hold  any  alien  for  any  such  purpose 
in  pursuance  of  such  illegal  importation,  or 
whoever  shall  keep,  maintain,  control,  sup- 
port, employ,  or  harbor  in  any  house  or  other 
place,  for  the  purpose  of  prostitution  or  for 
any  other  immoral  purpose,  in  pursuance  of 
such  illegal  importation,  any  alien,  shall,  in 
every  such  case  be  deemed  guilty  of  a  felony, 
and  on  conviction  thereof  be  imprisoned  not 
more  than  ten  years  and  pay  a  fine  of 
not  more  than  five  thousand  dollars.  Juris- 
diction for  [593]  the  trial  and  punishment  of 
the  felonies  hereinbefore  set  forth  shall  be  in 
any  district  to  or  into  which  said  alien  is 
brought  in  pursuance  of  said  importation  by 
the  person  or  persona  accused,  or  in  any  dis- 
trict in  which  a  violation  of  any  of  the  fore- 
going provisions  of  this  section  occur.  Any 
alien  who  shall  be  found  an  inmate  of  or  con- 
nected with  the  management  of  a  house  of 
prostitution  or  practicing  prostitution  after 
such  alien  shall  have  entered  the  United 
States,  or  who  shall  receive,  share  in,  or  de- 
rive benefit  from  any  part  of  the  earnings  of 
any  prostitute;  or  who  is  employed  by,  in, 
or  in  connection  with  any  house  of  prosti- 
tution or  music  or  dance  hall  or  other  place 
of  amusement  or  resort  habitually  frequent- 
ed by  prostitutes,  or  where  prostitutes  gather, 
or  who  in  way  assists,  protects,  or  promises  to 
protect  from  arrest  any  prostitute,  shall  be 
deemed  to  be  unlawfully  within  the  United 
States  and  shall  be  deported  in  the  manner 
provided  by  sections  twenty  and  twenty-one  of 
this  act.  That  any  alien  who  shall,  after  he 
has  been  debarred  or  deported  in  pursuance 
of  the  provisions  of  this  section,  attempt 
thereafter  to  return  to  or  to  enter  the  United 
States  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  imprisoned  for  not 
more  than  two  years.  Any  alien  who  shall  be 
convicted  under  any  of  the  provisions  of  this 
section  shall,  at  the  expiration  of  his  sen- 
tence, be  taken  into  custody  and  returned  to 
the  country  whence  he  came,  or  of  which  he  is 
a  subject  or  a  citizen  in  the  manner  provided 
in  sections  20  and  21  of  this  act.  In  all 
prosecutions  under  this  section  the  testimony 
of  a  husband  or  wife  shall  be  admissible  and 
competent  evidence  against  a  wife  or  hus- 
band."    (3  Fed.  St.  Ann.  [2d  ed.]  649.) 


The  amendment  material  in  this  case  was 
the  striking  out  of  the  three-year  limitation. 

Section  20  reads: 

'*That  any  alien  who  shall  enter  the  Unit- 
ed States  in  violation  of  law,  and  such  as  be- 
come public  charges  from  causes  existing 
prior  to  landing,  shall,  upon  the  warrant  of  the 
Secretary  of  .  .  .  Labor,  be  taken  into 
custody  and  deported  to  the  country  whence 
he  came  at  any  time  within  three  years  after 
the  date  of  his  entry  into  the  United  States. 
"Such  deportation,  including  one-half  of  the 
entire  cost  of  removal  to  the  port  of  depor- 
tation, shall  be  at  the  expense  of  the  con- 
tractor, procurer,  or  other  person  by  whom 
the  alien  was  unlawfully  induced  to  enter 
the  United  States,  or,  if  that  cannot  be  done, 
then  the  cost  of  removal  to  the  port  of  depor- 
tation shall  be  at  the  expense  of  the  'immi- 
grant fund'  provided  for  in  section  1  of  this 
act,  and  the  deportation  from  such  port  shall 
be  at  the  expense  of  the  owner  or  owners 
of  such  vessel  or  transportation  line  by  which 
such  aliens  respectively  came."  (3  Fed.  St. 
Ann.   [2d  ed.J   673.) 

Section  21  (3  Fed.  St.  Ann.  [2d.  ed.]  681) 
adds  nothing  and  need  not  be  considered. 

There  were  in  the  act  of  1007  at  the  time 
of  the  amendment  of  March  26,  1910,  only 
three  sections  in  which  any  period  for  de- 
portation was  fixed,  to  wit,  sections  3,  20, 
and  21;  and  the  period  fixed  for  all  cases  of 
deportation  was  the  same,  viz.,  three  years 
from  the  date  of  entry.  The  "manner*'  in 
which  the  deportation  should  be  effected  was 
regulated  by  section  20,  and  was  the  same  for 
all  cases,  viz.,  under  a  warrant  of  the  Secre- 
tary of  Labor,  one-half  the  cost  of  removal  to 
the  port  of  deportation  to  be  at  the  expense 
of  the  person  by  whom  the  alien  was  unlaw- 
fully induced  to  enter,  and  the  whole  cost  of 
deportation  from  that  port  to  be  at  the  ex- 
pense of  the  owners  of  the  vessel  by  which 
the  alien  originally  came.  The  intent  of  Con- 
gress evidently  was  that  the  vessel  owners 
should  return  at  their  expense  from  the  port 
of  deportation  all  aliens  unlawfully  here 
whom   they   had    brought   to   this   country. 

When,  therefore,  the  time  limit  for  deporta- 
tion of  this  particular  class  of  aliens  was  re- 
moved, and  they  were  ordered  to  be  deported 
"in  the  manner  provided  in  section  20,"  we 
[694]  think  the  three-year  period  therein 
mentioned  was  to  be  disregarded  for  all  pur- 
poses. There  is  no  reason  to  suppose  that  Con- 
gress intended  to  make  the  extent  of  the  ves- 
sel owner's  liability  different  as  to  that  class 
from  their  liability  as  to  any  other  class 
of  aliens  to  be  deported.  In  other  words,  this 
particular  class  is  to  be  deported  at  any 
time  from  the  port  of  the  deporation  at  the 
expense  of  the  owners  of  the  vessel  which 
brought  them  in. 

The  judgment  is  aJffirmed. 
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Introductory. 

In  the  note  to  Lam  Fung  Yen  v.  Frick,  re- 
ported, ante,  this  volume,  page  232,  the 
cases  are  reviewed  which  concern  the  question 
of  the  exclusion  of  certain  classes  of  aliens  in- 
cluding prostitutes  and  persons  imported  for 
the  purpose  of  prostitution  under  the  im- 
migration act  (Act  of  Feb.  20,  1907,  e. 
1134,  §  2,  34  Stat.  L.  898,  3  Fed.  St.  Ann. 
[2d  ed.]  640;  Act  of  Feb.  5,  1917,  §  3,  Fed. 
St.  Ann.  Pamph.  Supp.  No.  9).  The  subse- 
quent section  of  the  prior  act  (Act  of  1907, 
§  3)  made  it  a  crime  to  import,  keep,  etc., 
any  alien  for  immoral  purposes,  or  for  any 
alien  to  re-enter  the  United  States  after  hav- 
ing been  debarred  or  deported,  and  further 
provided  for  the  deportation  of  aliens  for 
prostitution  or  acts  in  connection  with  pros- 
titution. It  is  the  purpose  of  the  present 
note  to  review  cases  arising  under  the  provi- 
sions of  this  section  of  the  immigration  act. 

The  text  of  the  statute  is  given,  infra,  as  it 
appears  in  the  re-enactment  of  February  5, 
1917,  but  the  cases  practically  all  arise  under 
the  corresponding  section  of  the  Act  of  1907, 
or  of  previous  acts  of  which  the  Act  of  1007 
was  amendatory.  Tlie  sections  of  the  two  acta 
arc  identical,  however,  with  certain  designat- 
ed exceptions,  and  therefore  the  decisions  un- 
der the  former  act  are  still  of  value. 

The  quoted  section  of  the  Act  of  1917  omits 
the  provision  of  the  corresponding  section  of 
the  Act  of  1907  for  the  deportation  of  cer- 
tain aliens,  that  provision  having  been  incor- 
porated in  section  19  of  the  Act  of  1917. 
Cases  interpreting  the  corresponding  pro- 
visions of  earlier  acts  are  included  in  this 
note  infra,  in  the  third  subdivision,  and  the 
text  of  that  provision  as  it  appears  in  the 
Act  of  1907  is  there  set  out. 


Importation,  Keeping,  or  Entry  of  Alien 
for  Immoral  Purpose  as  Crime. 

The  present  provisions  of  the  immigration 
act  (Act  of  Feb.  5,  1917,  §  4,  Fed.  St.  Ann. 
Pamph.  Supp.  No.  9)  making  the  importa- 
tion, keeping,  etc.,  and  the  entry  of  aliens 
for  immoral  purposes  a  crime  are  as  follows: 

"Tliat  the  importation  into  the  United 
States  of  any  alien  for  the  purpose  of  pros- 
titution, or  for  any  other  immoral  purpose, 
is  hereby  forbidden;  and  whoever  shall,  di- 
rectly  or   indirectly,  import  or   attempt  to 


import  into  the  United  States  any  alien  for 
the  purpose  of  prostitution  or  for  any  other 
immoral  purpose,  or  shall  hold  or  attempt 
to  hold  any  alien  for  any  such  purpose  in 
pursuance  of  such  illegal  importation,  or 
shall  keep,  maintain,  control,  support,  em- 
ploy, or  harbor  in  any  house  or  other  place, 
for  the  purpose  of  prostitution  or  for  any 
other  immoral  purpose,  any  alien,  in  pursu- 
ance of  such  illegal  importation,  shall  in 
every  such  case  be  deemed  guilty  of  a  felony, 
and  on  conviction  thereof  shall  be  punished 
by  imprisonment  for  a  term  of  not  more  than 
ten  years  and  by  a  fine  of  not  more  than 
$5,000.  Jurisdiction  for  the  trial  and  pun- 
ishment of  the  felonies  hereinbefore  set  forth 
shall  be  in  any  district  to  or  into  which  said 
alien  is  brought  in  pursuance  of  said  impor- 
tation by  the  person  or  persons  accused,  or 
in  any  district  in  which  a  violation  of  ajiy 
of  the  foregoing  provisions  of  this  section 
occurs.  That  any  alien  who  shall,  after  he 
has  been  excluded  and  deported  or  arrested 
and  deported  in  pursuance  of  the  provisions 
of  this  act  which  relate  to  prostitutes,  pro- 
curers, or  other  like  immoral  persons,  at- 
tempt thereafter  to  return  to  or  to  enter  the 
United  States  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  imprisonment  for  a  term  of 
not  more  than  two  years.  In  all  prosecu- 
tions under  this  section  the  testimony  of  a 
husband  or  wife  shall  be  admissible  and  com- 
petent evidence  against  eacli  other.** 

In  Zakonaite  v.  Wolf  (1912)  226  U.  S. 
272,  33  S.  Ct.  31,  67  U.  S.  (L.  ed.)  218,  the 
constitutionality  of  the  corresponding  section 
of  the  Act  of  1907  as  amended  in  1910 
was  attacked  on  the  theory  that  it  wa« 
violative  of  the  guaranties  that  no  per- 
son shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,  and  that 
in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  state  and  district 
wlierein  the  crime  shall  have  been  commit- 
ted, as  contained  in  the  fifth  and  sixth  amend- 
fnents.  The  court,  in  sustaining  tlie  consti- 
tutionality of  the  section,  said:  "As  to  the 
first  point,  an  examination  of  the  evidence 
upon  which  the  order  of  deportation  was 
based  convinces  us  that  it  was  adequate  to 
support  the  secretary's  conclusion  of  fact. 
That  being  so,  and  the  appellant  having  had 
a  fair  hearing,  the  findings  are  not  subject  to 
review  by  the  courts.  With  respect  to  the 
second  point  little  more  need  be  said.  It  is 
entirely  settled  that  the  authority  of  Con- 
gress to  prohibit  aliens  from  coming  witliin 
the  United  States  and  to  regulate  their  com- 
ing includes  authority  to  impose  conditions 
upon  the  performance  of  which  the  contin- 
ued liberty  of  the  alien  to  reside  within  the 
bounds  of  this  country  may  be  made  to  depend ; 
that  a  proceeding  to  enforce  such  regulations 
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18  not  a  criminal  prosecution  within  the 
meaning  of  the  fifth  and  sixth  amendments; 
that  such  an  inquiry  may  be  properly  de- 
volved upon  an  executive  department  or 
subordinate  officials  thereof,  and  that  the 
findings  of  fact  reached  by  such  officials,  after 
a  fair  though  summary  hearing,  may  con- 
stitutionally be  made  conclusive,  as  they  are 
made  by  the  provisions  of  the  act  in  ques* 
tion.  The  appellant  raises  some  other  con* 
stitutional  objections,  viz.:  that  the  immi- 
gration act  vests  in  the  federal  authorities 
the  power  to  try  an  immigrant  for  a  vio- 
lation of  the  penal  laws  of  the  state  of  which 
he  has  become  a  resident,  and  so  interferes 
with  the  police  powers  of  the  state;  that  the 
act  vests  judicial  powers  in  an  executive 
branch  of  the  government;  that  it  violates 
the  constitutional  guaranty  of  the  privilege 
of  the  writ  of  habeas  corpus,  and  the  like. 
These  are  without  substance,  and  require  no 
discussion.'*  See  also  Choy  Gum  v.  Backus 
(C.  C.  A.  9th  Cir.  1915)  223  Fed.  487,  139  C. 
C.  A.  35.  In  Bugajewitz  v.  Adams  (1913) 
228  U.  S.  635,  33  S.  Ct.  607,  57  U.  S.  (L.  ed.) 
978,  Mr.  Justice  Holmes  having  before  him 
the  construction  and  constitutionality  of  this 
statute  said:  **By  the  Act  of  February  20. 
1907,  c.  1134,  §  3,  34  Stat.  898,  899,  any 'alien 
woman  found  practicing  prostitution  within 
three  years  after  she  should  have  entered  the 
United  States  was  to  be  deported  'as  pro- 
vided by  sections  twenty  and  twenty-one  of 
this  act.'  This  section  was  amended  by  the 
Act  of  March  26,  1910,  c.  128,  §  2,  and  the 
limitation  of  three  years  was  stricken  out, 
but  the  amendment  still  refers  to  §§  20,  21, 
and  orders  deportation  *in  the  manner  provid- 
ed by'  §§  20,  21.  The  beginning  of  these  two 
sections  provides  for  the  taking  into  custody 
of  aliens  subject  to  removal,  within  three 
years  from  entry,  and  so  it  has  been  argued  in 
other  cases  that  the  three-year  limitation 
still  holds  good.  Tlie  construction  of  the 
amendment  was  not  relied  on  here,  but  before 
we  can  deal  with  the  constitutional  question 
it  becomes  necessary  to  dispose  of  that  point. 
We  are  of  opinion  that  the  effect  of  striking 
out  the  three- vear  clause  from  §  3  is  not 
changed  by  the  references  to  §§  20,  21.  The 
change  in  the  phraseology  of  the  reference 
indicates  the  narrowed  purpose.  The  prosti- 
tute is  to  be  deported,  not  *as  provided*  but 
*in  the  manner  provided'  in  §§  20,  21.  These 
t'ections  provide  the  means  for  securing  de- 
portation, and  it  still  was  proper  to  point 
to  them  for  that.  Tlie  attempt  to 

reopen  the  constitutional  question  must  fail. 
It  is  thoroughly  established  that  Conorress 
has  pow^er  to  order  the  deportation  of  aliens 
whose  presence  in  the  country  it  deems  hurt- 
ful. The  determination  by  facts  that  might 
constitute  a  crime  under  local  law  is  not  a 
conviction   of  crime,   nor   is  the  deportation 


a  punishment;  it  is  simply  a  refusal  by  the 
government  to  harbor  persons  whom  it  does 
not  want."  See  also  Schwartz  v.  Adams 
(1913)  288  U.  S.  592,  33  S.  Ct.  609,  57  U. 
S.  (L.  ed.)  980. 

Section  3  of  the  Act  of  1907,  as  originally 
enacted,  made  it  an  offense  to  harbor  for 
the  purpose  of  prostitution  any  alien  woman 
or  girl.  This  part  of  the  act  was  declared 
unconstitutional,  as  inimical  to  the  police 
powers  of  the  state,  in  Keller  v.  U.  S.  (1909) 
213  U.  S.  138,  29  S.  Ct.  470,  53  U.  S.  (L.  ed.) 
737,  16  Ann.  Cas.  1066,  followed  by  Ex.  p. 
Gouyet  (D.  C.  Mont.  1909)  175  Fed.  230, 
and  Ex  p.  Lair  (D.  C.  Kan.  1910)  177  Fed. 
789,  reversed  (C.  C.  A.  8th  Cir.  1912)  195 
Fed.  47,  115  C.  C.  A.  49.  After  the  decision 
by  the  Supreme  Court  in  the  Keller  case,  Con- 
gress amended  the  act  by  adding  the  words 
"in  pursuance  of  such  illegal  importation" 
and  the  amendatory  act  purged  the  old  stat- 
ute of  the  objection.  U.  S.  v.  Krsteff  (S.  D. 
HI.  1911)  185  Fed.  201;  U.  S.  v.  Tsuji 
Suekichi  (C.  C.  A.  9th  Cir.  1912)  199  Fed. 
760.  118  C.  C.  A.  188. 

For  the  purpose  of  providing  a  constitu- 
tional law.  Congress,  by  the  amendment  of 
1910,  inserted  the  additional  words  "in  pur- 
suance of  such  illegal  importation"  evidently 
with  the  idea  of  finding  constitutional  sup- 
port for  the  enactment  in  the  power  of  Con- 
gress to  regulate  the  migration  or  importa- 
tion of  aliens.  IT.  S.  v.  Lavoie  (W.  D.  Wash. 
1910)   182  Fed.  943. 

The  words  "or  for  any  other  immoral  pur- 
pose" in  the  corresponding  section  of  the  Act 
of  1907  have  been  held  to  be  broad  enough 
to  include  the  ease  of  one  who  imports  an 
alien  woman  into  tlie  United  States  with 
intent  that  she  shall  live  with  him  as  his  con- 
cubine; and  an  indictment  omitting  any  aver- 
ment as  to  prostitution  eo  nomine,  but  alleg- 
ing an  importation  for  the  purpose  of  living 
in  concubinage  with  the  importer,  was  held  to 
be  sufficient  to  charge  an  offense  under  the 
statute.  U.  S.  v.  Bitty  (1908)  208  U.  S. 
393,  28  S.  Ct.  390,  52  U.  S.  (L.  ed.)  543, 
reversing  (1007)    155  Fed.  938. 

Tlie  provisions  of  the  corresponding  section 
of  the  Act  of  1875  were  held  to  apply  to  all 
countries,  Oriental  and  other.  U.  S.  v.  John- 
son  (1881)   7  Fed.  453. 

In  the  case  of  U.  S.  v.  Giuliani  (D.  C. 
Del.  1906)  147  Fed.  594,  the  court,  charging 
the  jury,  described  the  elements  necessary  to 
constitute  the  offense  of  keeping  and  that  of 
attempting  to  keep  for  purposes  of  prostitu- 
tion, as  designated  by  the  corresponding  pro- 
vision of  the  Act  of' 1903,  as  follows:  "To 
justify  a  conviction  of  the  defendant  on  the 
second  count  you  must  be  so  satisfied  that 
the  defendant  either  in  co-operation  with 
Gesuele  De  Loreto  or  by  herself  knowingly 
and   wilfully   imported  or  caused   to  be   im- 


252 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


ported  Rosa  Caliendo  frcHn  Naples  to  the 
port  of  New  York  by  the  steamship  Prinz 
Adalbert  for  the  purposes  of  prostitution; 
and  that  thereafter  the  defendant  knowingly 
and  wilfully  and  in  pursuance  of  and  to  effect 
the  object  of  such  illegal  importation  held 
Rosa  Caliendo  on  some  day  or  days  between 
December  14,  1905,  and  January  19,  1906, 
both  inclusive,  at  the  above-mentioned  prem- 
ises in  this  city  for  the  purposes  of  prostitu- 
tion. To  justify  a  conviction  of  the  defend- 
ant on  the  third  count  you  must  be  satisfied 
that  the  defendant  either  in  co-operation 
with  Gesuele  De  Loreto  or  by  herself  know- 
ingly and  wilfully  imported  or  caused  to  be 
imported  Rosa  Caliendo  in  the  manner  and 
for  the  purposes  above  set  forth;  and  that 
thereafter  the  defendant  knowingly  and  wil- 
fully attempted,  at  some  time  or  times  with- 
in the  above-mentioned  period  at  the  above- 
mentioned  premises  in  this  city,  to  hold  Rosa 
Caliendo  for  the  purposes  of  prostitution.  If 
Rosa  Caliendo  solely  in  the  exercise  of  her 
free  and  unconstrained  will  remained  during 
the  whole  of  the  above-mentioned  period  at 
the  premises  in  question  for  the  purposes  of 
prostitution,  although  at  the  invitation  of  or 
by  reason  of  alluring  promises  made  by  the 
defendant,  the  defendant  did  not  hold  Rosa 
Caliendo  for  the  purposes  of  prostitution  as 
charged  in  the  second  count,  and  your  verdict 
in  that  case  should  be  not  guilty  as  to  the 
second  count.  But  to  constitute  a  holding 
of  Rosa  Caliendo  for  the  purposes  of  pros* 
titution  as  charged  in  the  second  count,  it 
is  not  necessary  that  the  defendant  should 
have  detained  her  by  physical  force,  as,  for 
instance,  by  chaining  her  or  forcibly  confining 
her  or  placing  her  under  lock  and  key  at  the 
premises  in  question,  or  by  placing  a  guard 
over  her  to  restrain  or  control  her  bodily 
freedom  or  power  of  locomotion  in  order  to 
compel  her  to  submit  herself  to  prostitution. 
It  is  sufficient  to  constitute  a  holding  in  the 
meaning  of  the  statute  that  Rosa  Caliendo 
should  have  been  detained  by  the  defendant 
at  the  premises  in  question  for  the  purposes 
of  prostitution  either  by  physical  means, 
directly  or  indirectly  applied  to  her  by  the 
defendant,  or  by  threats,  express  or  implied, 
directly  or  indirectly  made  to  her  by  the 
defendant  or  by  command  or  commands  made 
to  her  directly  or  indirectly  by  the  defendant, 
and  calculated  and  operating  to  restrain  her 
freedom  of  action  and  will.  To  constitute 
an  attempt  by  the  defendant  at  the  premises 
in  question  to  hold  Rosa  Caliendo  for  the 
purposes  of  prostitution,  as  charged  in  the 
third  count,  it  is  necessarv  that  the  defend- 
ant  should  have  endeavored  or  made  an  ef- 
fort, though  ineffectual,  by  means  designed 
and  to  a  greater  or  less  extent  calculated  to 
effect  the  object,  to  hold  her  for  the  purposes 
of  prostitution  in  the  sense  of  the  term  hold 


as  above  defined,  with  an  intent  on  the  part 
of  the  defendant  at  the  time  of  so  endeavor- 
ing or  making  effort  to  hold  her  for  the  pur- 
poses of  prostitution.  It  is  not  necessary  to- 
a  conviction  under  the  third  count  that  the 
attempt  to  hold  should  be  successful.  The 
statute  denounces  an  attempt  to  hold  equally 
with  a  holding.  An  attempt  to  hold  for  the 
purposes  of  prostitution  may  be  made,  as  in 
the  case  of  a  holding  for  such  purposes,  by 
physical  force,  threats  or  commands,  or  by 
other  means  designed  and  calculated  to  re- 
strain freedom  of  action  and  will.  If  the 
defendant  made  an  attempt  to  hold  Rosa 
Caliendo  for  the  purposes  of  prostitution,  as 
charged  in  the  third  count,  she  should  be 
convicted  if  the  other  elements  of  criminality 
therein  charged  have  been  established  to  your 
satisfaction.^' 

In  an  indictment  under  the  corresponding 
section  of  the  Act  of  1907  for  the  keeping, 
maintaining,  controlling,  supporting,  or  har- 
boring an  alien  woman  for  an  immoral  pur- 
pose, it  was  held  tiiat  the  allegation  that 
the  keeping,  etc.,  was  for  "the  purpose  of 
unlawful  cohabitation  and  adultery"  was  su 
sufficient  allegation  of  an  immoral  purpose. 
U.  S.  v.  Krsteff  (S.  D.  III.  1911)  185  Fed.  201. 

And  in  U.  S.  v.  Bitty,  208  U.  S.  393,  28 
S.  Ct.  396,  52  U.  S.  (L.  ed.)  543,  it  was 
held  to  be  a  sufficient  charge  of  an  immoral 
purpose  to  allege  that  the  defendant  imported 
the  alien  woman  in  question  "that  she  should 
live  with  him  as  his  concubine."  The  court 
said  in  that  case:  "The  addition  in  the  last 
statute  of  the  words,  *or  for  any  other  im- 
moral purpose,'  after  the  word  'prostitution,*^ 
must  have  been  made  for  some  practical  ob- 
ject. Those  added  words  show  beyond  ques- 
tion that  Congress  had  in  view  the  protec- 
tion of  society  against  another  class  of  alien 
women  other  than  those  who  might  be  brought 
here  merely  for  the  purposes  of  'prostitution.' 
In  forbidding  the  importation  of  alien  women 
*for  any  other  immoral  purpose,'  Congress 
evidently  thought  that  there  were  purposes 
in  connection  with  the  importations  of  alien 
women  which,  as  in  the  case  of  importations 
for  prostitution,  were  to  be  deemed  immoral. 
It  may  be  admitted  that  in  accordance  with 
the  familiar  rule  of  ejusdem  generis,  the  im- 
moral purpose  referred  to  by  the  words  *any 
other  immoral  purpose,'  must  be  one  of  the 
same  general  class  or  kind  as  the  particular 
purpose  of  'prostitution'  specified  in  the  same 
clause  of  the  statute.  2  Lewis'  Sunderland 
Stat.  Const.  §  423,  and  authorities  cited. 
But  that  rule  cannot  avail  the  accused  in 
this  case;  for  the  immoral  purpose  charged 
in  the  indictment  is  of  the  same  general 
class  or  kind  as  the  one  that  controls  in 
the  importation  of  an  alien  woman  for  the 
purpose  strictly  of  prostitution.  The  prosti- 
tute may,  in  the  popular  sense,  be  more  de- 
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graded  in  character  than  the  concubine,  but 
the  latter  none  the  less  must  be  held  to  lead 
an  immoral  life,  if  any  regard  whatever  be 
had  to  the  views  that  are  almost  universally 
held  in  this  country  as  to  the  relations  which 
may  rightfully,  from  the  standpoint  of  mor- 
ality, exist  between  man  and  woman  in  the 
matter  of  sexual  intercourse." 

But  in  U.  S.  V.  Krsteff  (S.  D.  111.  1911) 
1S5  Fed.  201,  it  waa  held  that  unless  in  some 
way  connected  with  an  unlawful  importing, 
mere  unlawful  cohabitation  with  an  alien 
female  who  had  been  imported  for  immoral 
purposes  was  no  offense  in  violation  of  the 
corresponding  section  of  the  Act  of  1907, 
since  Congress  has  no  power  to  control  the 
private  morals  of  aliens  within  the  United 
States  except  in  connection  with  an  illegal 
importation. 

It  has  been  held  to  be  indictable,  under 
the  corresponding  section  of  the  Act  of  1907, 
to  bring  back  into  this  country,  for  immoral 
purposes,  a  woman  who  had  previously  re- 
sided in  the  United  States  for  a  certain  time, 
but  had  gone  abroad  with  the  intention  of 
returning.  U.  S.  v.  Villet  (C.  C.  N.  Y.  1909) 
173  Fed.  500,  wherein  the  court  said:  "I 
think  that  the  earlier  decisions,  under  the 
earlier  immigration  acts,  holding  that  alien 
residents,  who  have  gone  abroad  with  the 
intention  of  returning,  are  not  immigrants 
within  the  meaning  of  the  immigration  acts, 
have  been  modified  and  substantially  reversed 
by  the  later  decisions  under  the  later  immi- 
gration acts.  In  re  Moses  (C.  C.  N.  Y.  1897) 
83  Fed.  995;  In  re  Kleibs  (C.  C.  N.  Y.  1904) 
128  Fed.  656;  U.  S.  v.  Watchhorn  (C.  C. 
N.  Y.  1908)  164  Fed.  152;  Ex  p.  Crawford 
(S.  D.  N.  Y.  1908)  105  Fed.  830;  U.  S.  v. 
Hook  (D.  C.  Md.  1908)  166  Fed.  1007;  Ex  p. 
Petterson  (D.  C.  Minn.  1908)  166  Fed.  536; 
Lem  Moon  Sing  v.  U.  S.  158  U.  S.  538,  15 
S.  Ct.  967,  39  U.  S.  (L.  ed.)  1082.  The  re- 
sult of  these  cases  is  that,  at  least  in  the 
ease  of  the  importation  of  women  for  im- 
moral puriwses,  the  fact  that  they  have  re- 
sided in  this  country  for  a  certain  period  and 
then  gone  abroad  does  not  prevent  the  opera- 
tion of  the  act,  in  the  case  of  persons  who 
import  them  back  into  this  country  for  im- 
moral purposes."' 

"Section  3  [now  section  4,  Act  of  1917] 
prohibits  the  importation  of  'any  alien'  for 
the  purpose  of  prostitution  or  for  any  other 
immoral  purpose.  Of  course,  in  order  to 
constitute  an  offense  against  this  section,  the 
person  brought  in  must  be  an  alien.  But 
the  person  need  not  be  a  woman  or  girl. 
Thi.**  is  clear  from  the  changes  made  by  Con- 
gress in  §  3  when  amending  it  in  1910.  The 
section  as  it  stood  in  the  1907  Act  (34  Stat. 
L.  898,  899,  ch.  1134)  forbade  and  rendered 
felonious  the  importation  or  attempt  to  im- 
port *any  alien  woman  or  girl  for  the  pur- 


pose of  prostitution,  or  for  any  other  im- 
moral purpose;*  the  phrase  'alien  woman  or 
girr  being  repeated  in  other  clauses  of  the 
section;  and  one  of  the  principal  changes 
made  in  1910  (36  Stat.  L.  263,  264,  ch.  128) 
was  to  eliminate  the  words  'woman  or  girl,' 
so  that  now  the  section  prohibits  the  impor- 
tation of  *any  alien'  for  the  purposes  referred 
to,  and  declares  that  whoever  shall  import 
or  attempt  to  import  'any  alien  for  the  pur- 
pose,' etc.,  or  shall  hold  or  attempt  to  hold 
'any  alien'  for  any  such  purpose,  etc.,  or 
shall  keep,  etc.,  in  pursuance  of  such  illegal 
importation  'any  alien,'  shall  be  deemed 
guilty  of  a  felony.  The  purpose  of  the 
amendment  is  not  to  be  mistaken.  Moreover, 
the  offense  is  made  a  felony  irrespective  of 
whether  it  i3  committed  by  an  alien  or  by  a 
citizen  of  this  country,  the  only  difference 
being  that  by  one  of  the  clauses  any  alien 
convicted  under  this  section  is,  after  the 
expiration  of  his  sentence,  to  be  returned  to 
the  country  whence  he  came,  or  of  which  he 
Is  a  subject  or  a  citizen."  Lewis  v.  Frick 
(1914)  233  U.  S.  291,  34  S.  Ct.  488,  68 
U.  S.  (L.  ed.)  967,  affirming  (C.  C.  A.  6th 
Cir.  1912)   195  Fed.  693,  115  C.  C.  A.  493. 

The  venue  of  an  indictment  for  the  un- 
lawful importation  of  an  alien  female  for 
an  immoral  purpose  is  in  the  district  in 
which  is  located  the  port  at  which  the  im- 
portation was  completed,  and  the  venue  can- 
not be  laid  in  another  district  into  which  the 
accused  later  took  the  woman.  U.  S.  v. 
Krsteff   (S.  D.  III.  1911)   185  Fed.  201. 

The  venue  of  a  prosecution  under  this  sec- 
tion cannot  be  laid  in  a  district  in  which  the 
defendant  has  had  with  an  imported  alien 
prostitute  only  acts  of  illicit  commerce  en- 
tirely unconnected  with  the  importation  of 
the  prostitute,  even  though  the  defendant 
himself  previously  imported  the  woman  into 
another  district,  for  immoral  purposes,  and 
there  had  such  relations  with  her  as  would 
expose  him  to  the  liability  of  prosecution  in 
that  district.  U.  S.  v.  Lavoie  (W.  D.  Waah. 
1910)  182  Fed.  943.  See  also  U.  S.  v.  Lair 
(C.  C.  A.  8th  Cir.  1912)  195  Fed.  47,  115 
C.  C.  A.  49,  reversing  (D.  C.  Kan.  1910)  177 
Fed.  789.  In  the  case  first  cited  the  defend- 
ant was  prosecuted  in  the  Western  District 
of  Washington  for  the  keeping,  etc.,  of  a 
prostitute  for  immoral  purposes  in  pursu- 
ance of  her  importation  for  such  purpose. 
It  appeared  that  the  defendant  had  brought 
the  prostitute  from  Canada  in  1908,  into  the 
Nortliern  District  of  California  for  immoral 
purposes,  and  had  had  illicit  relations  with 
her  there;  that  he  then  moved  to  the  Western 
District  of  Washington  and  had  no  more 
relations  with  the  woman  until  1910,  when 
she  voluntarily  went  into  that  district,  and 
the  illicit  relations  were  there  resumed.  It 
was  held  that  these  facts  showed  no  acts  in 
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the  Washington  District  connected  with  the 
importation,  and  that  the  venue  for  a  prose- 
cution of  the  defendant  for  importing,  or  for 
keeping  in  pursuance  of  such  importation, 
was  in  the  Northern  District  of  California 
where  the  acts  were  in  connection  with  the 
importation.  The  court  said :  "As  independ- 
ent acts  committed  within  any  of  the  states, 
the  supreme  court  has  held  that  the  federal 
government  has  no  power  over  them,  and 
that  decision  is  as  binding  now  as  before  the 
amendment  of  the  statute.  Assuming  that 
the  clause  as  amended  is  constitutional  (as 
1  believe  it  to  be),  the  fact  that  the  pro- 
hibited acts  were  done  in  pursuance  of  an 
illegal  importation  must  not  only  be  alleged, 
but  must  be  proved.  The  statute  would 
doubtless  apply  to  a  case  where  the  bringing 
of  the  woman  into  a  district  other  than  that 
into  which  she  is  imported  from  the  foreign 
country  is  a  continuation  of  the  act  of  im- 
portation, or  ifl  so  connected  with  it  in  any 
way  that  it  can  be  truthfully  said  that  the 
subsequent  acts  are  in  pursuance  of  the  im- 
portation. If  there  is  evidence  showing  di- 
rectly or  by  inference  a  continuous  line  of 
conduct  connecting  the  acts  of  keeping,  har- 
boring, and  the  like  with  the  illegal  impor- 
tation, either  through  the  acts  of  the  de- 
fendant or  acts  of  others  of  which  he  has 
knowledge,  the  statutory  charge  would  have 
evidence  to  support  it.  And  there  may  be 
other  circumstances  in  which  the  statute 
would  apply.  In  this  case,  however,  the  posi- 
tive evidence  shows  that,  after  the  importation 
was  completed,  the  defendant  ceased  control 
over  or  association  with  the  woman  in  ques- 
tion, and  then  a  period  of  two  years  elapsed 
during  which  apparently  there  was  no  asso- 
ciation between  the  parties.  The  woman  not 
only  voluntarily,  but  spontaneously,  came  to 
this  district,  and  the  defendant  resumed  rela- 
tions with  her  here." 

Although  a  person  is  acquitted  under  an 
indictment  based  on  this  section  the  Secre- 
tary of  Commerce  and  Labor  may  proceed 
against  the  person  under  section  2  [section 
3,  Act  of  1017]  as  the  doctrine  of  res  judi- 
cata does  not  apply.  Lewis  v.  Frick  (1914) 
233  U.  S.  291,  34  S.  Ct.  488,  58  U.  S.  (L. 
ed.)  967,  a^rming  (C.  C.  A.  6th  Cir.  1912) 
196  Fed.  693,  115  C.  C.  A.  493. 

Under  section  3  of  the  Act  of  1875  an 
indictment  which  stated  that  the  defendants 
imported  into  a  certain  district  in  the  United 
States,  from  a  certain  foreign  place,  certain 
named  women,  was  held  to  be  a  sufficient 
averment  of  importation.  It  was  held  not  to 
be  necessary  to  state  the  facts  constituting 
Ihe  ultimate  fact  of  importation.  U.  S.  v. 
Johnson  (C.  C.  N.  Y.  1881)  7  Fed.  453; 
U.  S.  V.  Pagliano  (C.  C.  N.  Y.  1893)  53  Fed. 
1001.  The  use  of  the  word  "prostitution" 
in  an  indictment  has  been  held  to  be  suffi- 


ciently definite  without  specifying  the  kind 
of  prostitution  referred  to.  U.  S.  v.  Pagliano, 
supra.  The  place  at  which  women  are  to  be 
used  for  the  purposes  of  prostitution  need 
not  be  stated  in  the  indictment.  U.  S.  v. 
Pagliano,  supra.  That  the  importation  was 
in  pursuance  of  an  agreement  made  prior  to 
the  importation  need  not  be  alleged  in  the 
indictment.  U.  S.  v.  Pagliano,  supra.  The 
use  of  the  words  "did  import  and  bring"  in 
the  indictment,  whereas  the  statute  used  the 
word  "import"  only,  is  not  objectionable. 
U.  S.  V.  Pagliano,  supra. 

Deportation  of  Alien  for  Prostitution. 

The  provisions  of  section  3  of  the  Act  of 
1907,  for  the  deportation  of  aliens  for  acta 
of  prostitution  or  acts  connected  with  pros- 
titution, omitted  from  the  corresponding  sec- 
tion of  the  Act  of  1917,  but  incorporated  in 
section  19  thereof,  were,  as  amended  by  the 
Act  of  March  26,  1910,  as  follows:  "Any 
alien  who  shall  be  found  an  inmate  of  or  con- 
nected with  the  management  of  a  house  of 
prostitution  or  practicing  prostitution  aft^r 
such  alien  shall  have  entered  the  United 
States,  or  w-ho  shall  receive,  share  in,  or 
derive  benefit  from  any  part  of  the  earnings 
of  any  prostitute;  or  who  is  employed  by, 
in,  or  in  connection  with  any  house  of  pros- 
titution or  music  or  dance  hall  or  other  place 
of  amusement  or  resort  habitually  frequented 
by  prostitutes,  or  where  prostitutes  gather, 
or  who  in  any  way  assists,  protects,  or  prom- 
ises to  protect  from  arrest  any  prostitute, 
shall  be  deemed  to  be  unlawfully  within  the 
United  States  and  shall  be  deported  in  the 
manner  provided  by  sections  twenty  and 
twenty-one  of  this  act.  .  .  .  Any  alien 
who  shall  be  convicted  under  any  of  the  pro- 
visions of  this  section  shall,  at  the  expira- 
tion of  his  sentence,  be  taken  into  custodv 
and  returned  to  the  country  whence  he  came, 
or  of  which  he  is  a  subject  or  a  citizen  in 
the  manner  provided  in  sections  twenty  and 
twenty-one  of  this  act." 

The  provision  of  this  section  that  "any 
alien  .  .  .  who  shall  receive,  share  in,  or 
derive  benefit  from  any  part  of  the  earnings 
of  any  prostitute  .  .  .  shall  be  deemed 
to  be  unlawfully  within  the  United  States 
and  shall  be  deported,  .  .  ."is  not  uncon- 
stitutional as  an  infringement  of  the  police 
power  of  the  states.  Siniscalchi  v.  Thomas 
(C.  C.  A.  6th  Cir.  1912)  196  Fed.  701,  115 
C.  C.  A.  501. 

An  alien  employed  as  a  cook  in  a  house 
of  prostitution  has  been  held  to  be  squarely 
within  the  class  denounced  by  this  section. 
Ex  p.  Loo  Shew  Ung  (N.  D.  Cal.  1914)  210 
Fed.  990. 

The  words  "in  any  way  assists,  protects 
or  promises  to  protect  from  arrest"  do  not 
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mean  merely  in  any  way  asaist  from  arrest, 
as  by  furnishing  money  to  escape  to  one  who 
is  threatened  with  arrest.  The  intention  of 
the  statute  was  to  declare  unlawful  the  pres- 
ence in  this  country  of  any  alien  who  in  any 
way  assists  a  prostitute  to  practice  prostitu- 
tion, or  toward  its  practice.  £x  p.  Young 
(X.  D.  Wash.  1914)  211  Fed.  370. 

An  alien  prostitute  who  entered  the  United 
States  and  was  found  an  inmate  of  a  house 
of  ill  fame  and  practicing  prostitution  within 
three  years  after  landing,  having  been  since 
lawfully  married  to  a  native-born  citizen  of 
the  United  States,  is  to  be  deemed  a  citizen, 
and  cannot  be  deported  under  the  immigra- 
tion laws  for  her  conduct  previous  to  her 
naarriage.  (1909)  27  Op.  Atty.-Gen.  507. 
But  the  Secretary  of  Commerce  and  Labor  has 
authority  to  consider  the  evidence  connected 
with  the  marriage  of  an  alien  prostitute  to 
a  citizen  of  the  United  States,  and,  subject 
to  the  principle  that  the  validity  of  the  mar- 
riage is  to  be  determined  by  the  law  of  the 
place  where  the  contract  is  made,  may  de- 
port the  woman  if  the  facts  justify  the  con- 
clusion that  the  ceremony  was  entered  into 
merely  for  the  purpose  of  evading  the  immi- 
gration law,  and  with  no  intention  on  the 
part  of  the  parties  to  live  together  as  hus- 
band and  wife.  (1909)  27  Op.  Atty.-Gen. 
578. 

When  an  alien  prostitute  once  steps  beyond 
the  borders  of  the  United  States  for  any  pur- 
pose, however  temporary  or  transitory,  she 
has  no  right  to  return  here  to  resume  her 
illegal  calling,  and  if  found  practicing  pros- 
titution within  the  United  States  is  subject 
to  deportation.     Ex  p.  Pouliot  (E.  D.  Wash. 

1912)  196  Fed.  437. 

There  is  no  time  limit  of  three  years  with- 
in which  an  alien  "who  shall  be  found  an 
inmate  of  or  connected  with  the  management 
of  a  house  of  prostitution,"  etc.,  may  be 
deported  as  provided  by  this  amended  pro- 
vision of  the  Act  of  1907.  One  of  the  pur- 
poses of  the  amendment  was  to  abolish  that 
limitation,  and,  although  its  provisions  are 
not  retroactive,  the  section  as  amended  ap- 
plies to  any  woman  whose  conduct  makes  her 
subject  to  its  provisions,  without  regard  to 
what  her  former  conduct  mi^ht  have  been, 
and  no  matter  at  what  time  her  entry  into 
the  United  States  occurred.  U.  S.  v.  Weis 
(1910)  181  Fed.  860;  U.  S.  v.  Prentis  (1910) 
182  Fed.  894;  U.  S.  v.  Williams  (S.  D.  N.  Y. 
iniO)  183  Fed.  904;  U.  S.  v.  North  German 
Lloyd  Steamship  Co.  (1911)  186  Fed,  158; 
Sire  v.  Berkshire  (W.  D.  Tex.  1911)  18o 
Fed.  967;  Ladaux  v.  Berkshire  (W.  D.  Tex. 
1911)  185  Fed.  971;  Chomel  v.  U.  S.  (C:  C. 
A.  7th  Cir.  1911)  192  Fed.  117,  112  C.  C.  A. 
461;  Ex  p.  Cardonnel  (N.  D.  Cal.  1912)  197 
Fed.  774;  Ex  p.  Garcia  (N.  D.  CaL  1913) 
205  Fed.  63;   U.  S.  v.  Czeslicki    (M.  D.  Pa. 

1913)  209   Fed.   496;    Choy  Gum  v.  Backus 


(C.  C.  A.  9th  Cir.  1915)  223  Fed.  487,  139 
C.  C.  A.  35.  And  see  Bugajewitz  v.  Adams 
(1913)  228  U.  S.  585,  33  S.  Ct.  607,  57  U.  S. 
(L.  ed.)  978;  Schwartz  v.  Adams  (1913)  228 
U.  S.  692,  33  S.  Ct.  609,  57  U.  S.  (L.  ed.) 
980. 

In  U.  S.  V.  Tsuji  Suekichi  (C.  C.  A.  9th 
Cir.  1912)  199  Fed.  750,  118  C.  C.  A.  188, 
the  court  said:  "It  is  perfectly  manifest, 
from  a  careful  reading  of  the  amendatory 
act,  that  it  is  not  intended  to  be  retroactive. 
It  prescribes  that  any  alien  who  shall  do 
the  things  therein  denounced  shall  be  deemed 
to  be  unlawfully  within  the  United  States, 
looking  to  the  future.  Then  it  provides  that 
any  alien  who  shall,  after  he  has  been  de- 
barred or  deported  in  pursuance  of  the  pro- 
vieions  of  this  section  (section  3  of  the  Act 
t)f  1010),  attempt  to  return  to  or  to  enter 
the  United  States,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  any  alien  who  shall  be 
convicted  under  any  of  the  provisions  of  this 
section  shall  at  the  expiration  of  his  sen- 
tence be  taken  into  custody  and  returned  to 
the  country  whence  he  came,  etc.,  all  pro- 
viding with  reference  to  future  conduct,  and 
not  in  any  way  past.  *Words  in  a  statute 
ought  not  to  have  a  retrospective  operation, 
unless  they  are  so  clear,  strong,  and  impera- 
tive that  no  other  meaning  can  be  annexed  to 
them,  or  unless  the  intention  of  the  legisla- 
ture cannot  be  otherwise  satisfied.'  Apply- 
ing the  rule  here,  these  can  be  no  doubt  that 
it  was  not  the  intendment  of  Congress  to 
make  section  3  of  the  Act  of  1910  retroactive 
in  its  operation."  To  the  same  effect  see 
U.  S.  V.  International  Mercantile  Marine  Co. 
(E.  D.  Pa.  1913)  204  Fed.  702. 

The  amendment  abrogates  the  three-year 
time  limit  for  deportation  of  aliens  at  the 
expense  of  the  carrier  by  which  they  imlaw- 
fully  entered  as  provided  by  the  Act  of 
March  3,  1903,  ch.  1012,  sections  19  and  21, 
32  Stat.  L.  1218,  but  does  not  operate  retro- 
actively and  hence  does  not  apply  to  an  alien 
prostitute  where  the  three-year  limit  expired 
before  the  passage  of  this  amendment.  U.  S. 
V.  North  German  Lloyd  Steamship  Co.  (1911) 
186  Fed.  672.  And  see  the  reported  case, 
wherein  it  is  held  that  the  amendment  of 
1910  struck  out  the  three-year  limitation, 
and  that  when,  therefore,  the  time  limit  for 
deportation  of  this  particular  class  of  aliens 
was  removed  and  they  were  ordered  to  be 
deported  "in  the  manner  provided  in  section 
20,"  the  three-year  period  mentioned  in  the 
later  section  was  to  be  disrejgarded  for  all 
purposes.  In  other  words,  the  holdinsf  is  that 
this  particular  class  is  to  be  deported  at  any 
time  from  the  port  of  deportation  at  the  ex- 
pense of  the  owners  of  the  vessel  which 
Jirought  them  in. 

In  the  case  of  an  alien  found  practicing 
prostitution,  this  section  provides  for  depor- 
tation in  the  manner  provided  by  sections  20 
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and  21   of  this  act    (Act  of  1907),  and  sec- 
tion 21  provides  that  if  the  secretary  of  com- 
merce and  labor  is  satisfied  that  an  alien  is 
subject    to   deportation,    he    shall    cause    the 
alien  to  be  taken  into  custody  and  returned 
to  the  country  whence  he  came.     This  provi- 
sion  vests   a  nondelegable   authority    in   the 
secretary;  it  is  he  who  must  be  satisfied  that 
the  alien  is  subject  to  be  deported,  and  he 
cannot  depute  to  a  Commissioner  of  Immigra- 
tion the  authority  to  satisfy  himself  on  the 
question.     Low  Kwai  v.   Backus    (C.   C.   A. 
9th   Cir.   1916)    229   Fed.  481,  143  C.   C.  A. 
549,  wherein  it  was  said:     "In  this  instance 
the  acting  Commissioner  of  Immigration  un- 
dertook,   as    has    been    seen,    to    satisfy    the 
iSecretary  of  Commerce  and  Labor  that  the 
woman    here    in    question    had    violated    the 
law,  by  simply  saying:     *It  is  stated  from  an 
anonymous   source  that  this  woman  is  now 
practicing  prostitution  in  either  the  Oriental 
Hotel  or  the  Republic  Hotel,  keeping  one  of 
the  rooms  in  either  hotel  from  time  to  time, 
fehe  was  landed  as  the  wife  of  a  native,  but 
hier  husband  deserted  her.*     The  mere  state- 
ment  from    an   anonymous   source   that    the 
woman  referred  to  was  violating  the  law  evi- 
dently,   and   very    properly,    did   not    satisfy 
the   secretary  of   such   fact,   and,  instead  of 
requiring  some  sufficient  evidence  thereof,  he 
undertook  to  depute  to  the  Commissioner  of 
Immigration  at  Angel  Island,  Cal.,  to  satisfy 
himself,  and  thus  to  decide  the  question  au- 
tliorizing    the    arrest   of    the   party    charged 
that  was  committed  by  Congress  to  the  Sec- 
retary of  Commerce  and  Labor   only.     That 
course,  in  our  opinion,  was  wholly  unauthor- 
ized by  the  statute." 

A  fair  trial  must  be  given  in  a  proceeding 
for  the  deportation  of  an  alien  under  this 
section,  and  under  the  rule  of  the  depart- 
ment of  commerce  and  labor,  and  under  the 
law,  the  accused  must  be  notified  of  the 
charge  against  him,  and  must  have  an  op- 
portunity to  inspect  the  warrant  of  arrest 
and  the  evidence  upon  which  it  is  issued, 
and  must  be  advised  of  his  right  to  have 
*?ounsel.  It  is  the  function  of  the  court  in 
a  proceeding  of  this  kind  to  ascertain  wheth- 
er the  accused  has  been  accorded  a  fair  hear- 
ing. Ex  p.  Plastino  (W.  D.  Wash.  1916) 
236  Fed.  295. 

In  Ex  p.  Chan  Kam  (C.  C.  A.  9th  Cir. 
1916)  230  Fed.  990,  145  C.  C.  A.  184,  the 
court  said:  "The  only  remaining  question 
for  us  to  determine  is  whether  she  was  given 
a  fair  and  impartial  hearing  upon  the  ex- 
amination. We  find  no  evidence  of  abuse  of 
discretion  or  arbitrary  action  on  the  part  of 
the  officers  in  any  part  of  the  proceedings. 
The  appellant  was  represented  by  counsel 
at  the  hearing;  she  was  made  acquainted 
with  the  charge  contained  in  the  warrant  of 
arrest  and  the  evidence  upon  which  it  was 
based;   she  was  also  permitted  to  introduce 


testimony  on  her  own  behalf.  We  are  of  the 
opinion  that  this  evidence  does  not  show  that 
she  was  illegally  restrained  of  her  liberty." 
In  U.  S.  V.  Williams  (S.  D.  N.  Y.  1910) 
183  Fed.  904,  it  was  held  that  the  point  thai 
a  fair  trial  has  not  been  granted  is  not  ten- 
able in  a  case  in  which  two  alien  prostitutes 
are  sought  to  be  deported,  are  examined,  and 
voluntarily  admit  facts  essential  to  authorize 
the  order  of  deportation. 

It  has  been  held  to  be  a  fatal  irregularity 
in  proceedings  for  the  deportation  of  aliens 
imder  this   section  of  the   Act  of  1907,   for 
the  inspector  before  whom  the  examination 
is  had   to    intimidate   and   dissuade   the  de- 
fendants  from   exercising   their   right   to   be 
represented  by   counsel.     U.   S.   v.   Williams 
(S.   D.   N.  Y.   1911)    185   Fed.   598,  wherein 
the  court  said:     "The  question  in  this  casf 
is  whether  Tedesco,  the  inspector,  prevent-ed 
these   aliens   by  undue   influence  and   by   in- 
timidation from  retaining  counsel  in  the  case. 
There  is  no  doubt  that  they  were  formally 
informed  by  the  commissioner  and  by  Tedes- 
co that  they   had   a  right  to  have  counsel, 
and  I  have  no  doubt  that  they  told  Commis- 
sioner W^illiams,  and  that  he  believed,  that 
they  did  not  want  counsel.     The  charge   is 
that   Tedesco    was   constantly   suggesting    to 
them  that  it  would  be  better  for  them  not 
to  have  counsel,  sometimes  in  effect  making 
them  believe  that  he  would  take  umbrage  at 
their  having  any  counsel,  and  that  the  secre- 
tary at  Washington,  when  he  came  to  review 
the  record,  would  be  prejudiced  against  them 
if    he    found    that   they    had    taken    counsel. 
Upon  that  question,  if  the  proof  were  simply 
the  evidence  of  the  aliens  on   the  one  side 
in  support  of  the  charge,  and  of  Tedesco  and 
Nicolay  on  the  other  in  denial  of  it,  it  might 
be   said   that   the   evidence   was   evenly   bal- 
anced.    But  there  is  much  more  in  the  proof 
in  this  case  than  the  evidence  of  the  aliens. 
Mr.  and  Mrs.  Karger,  friends  of  Mrs.  Bosny, 
with  whom  she  left  the  key  of  the  apartment 
on  the  day  of  her  arrest,  testify  that  Nicolay 
told  them  that  they  would  not  need  a  lawyer. 
The    next    day    Mr.    Karger    requested    Mr. 
Hegt,    a   reputable    lawyer,    to   go    down    to 
Ellis  Island  and  defend  the  aliens.     He  went 
there,    but  was   told   that   his   services  were 
not  wanted.     Later,  when  the  hearing  came 
on,  and  Karger  again  requested  Mr.  Hegt  to 
act,  he  went   to  Ellis   Island  again.     Upon 
calling  at  the  office  and  applying  to  see  Mrs. 
Bosny,    Tedesco    appeared    and    immediately 
asserted  that  the  woman  did  not  want  any 
lawyer.    Hegt  asked  to  see  Mrs.  Bosny.     Te- 
desco brought  her  forward,  and  she  again  re- 
fused  to   accept  his   services.     Subsequently 
Mrs.  Bosny  told  Mr.  Bacon  that  she  thought 
she  would  like  to  have  him  act  for  her,  and 
asked  him  to  examine  the  papers.    Mr.  Bacon 
refused  to  do  anything  until  he  obtained  per- 
mission, and,  on  applying  by  telephone  for 
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permission    to    see  Mrs.    Bosny,   received    a 
reply   that   she   did   not   want   any    lawyer. 
Subsequently  he  received  the  letter  from  Mrs. 
Bosny,  in   French,  asking  him  to  'have  the 
goodness  to  oome  and   see  us  here  as  soon 
aa  possible  in  regard  to  our  business.'    Is  it 
conceivable  that,  when  that  letter  was  writ- 
ten, they  did  not  want  the  services  of-  Mr. 
Bacon?    Mr.  Bacon  went  to  Ellifl  Island  and 
asked  to  see  Mrs.  Bosny.    Tedesco  came  for- 
ward.    Bacon   said  that  he  had   received   a 
letter  from  Mrs.  Bosny.    Tedesco  denied  that 
he  had  received  any  such  letter,  which  Mr. 
Bacon  thereupon   produced.     Even  after  the 
letter  was  produced,  he  was  at  first  refused 
permission  to  see  Mrs.  Bosny,  but  finally  it 
was  concluded   that   he   could   see  her,   and 
Tedesco  went  down  the  corridor  to  bring  her. 
Bacon,   after  waiting  many  minutes,  looked 
down  through  the  corridor  and  saw  Tedesco 
and  Mrs.  Bosny  arguing  earnestly  together. 
He  sent  a  messenger  to  Tedesco  to  say  that, 
if  he  was  not  immediately  permitted  to  see 
Mrs.  Bosny,  he  would  complain  to  the  com- 
missioner.    Thereupon  Tedesco  brought  Mrs. 
Bosny  out,  and  Mrs.  Bosny  said  she  would 
see  Mr.   Bacon  later.     He  asked  her  if  aha 
wanted  him  to  act  for  her,  and  she  said  she 
thought   she  would.     Mr.   Bacon  then  went 
back  to  the  law   division  again,   and  asked 
to  look  at  the  record,  and  Mr.  Williams  said 
that  he  did  not  know  whether  he  ought  to 
grant  it  or  not,  and  subsequently  wrote  the 
letter  to  Mr.  Bacon  quoted  above,  in  which 
he  says:     1,  have  personally  interviewed  this 
morning  Lambertine  Bosny  and  she  stated  to 
me  in   the   presence  of   Interpreter   Tedesco 
that  she  did  not  wish  to  employ  a  lawyer 
until  it  was  determined  that  she  should  be 
deported.'     The    commissioner   therefore   dei- 
clined  to  let  Mr.  Bacon  see  the  record,  and 
Mr.  Bacon  thereupon  took  no  further  action 
in  the  case  at  that  time.     The   weightiest 
proof  in  the  case  is  the  fact  itself  that  these 
aliens  did  repeatedly  refuae  to  retain  counsel. 
They  were   aliens   in   humble   circumstances. 
They  knew  nothing  of  American  law  or  of 
the  practice  in  deportation  cases.    Their  na- 
tive   language     was    French.      Mr.     Boany 
speaks  Engliah  fairly  well,  and  Mrs.  Bosny 
very  poorly.     They   had   been   arrested   and 
taken  from  their  home  to  Ellis  Island.    They 
were  charged  with  being  engaged  in  a  dia- 
graceful  business.    They  were  to  be  tried  on 
that  charge,   and,   if   convicted,   they   would 
be  deported.    If  deported,  they  would  be  lia- 
ble to  two  years'  imprisonment  if  they  ever 
attempted  to  re-enter  the  country.    Is  it  con- 
ceivable  that   any   persons   under   such   cir- 
cumstances   should    refuse    legal    assistance, 
unless   some   strong   influence  was   at   work 
to  dissuade  them  from  accepting  it?     Who 
had  any  interest  in  dissuading  them  except 
Tedesco  and  Nicolay  ?    Nicolay  had  originally 
made  the  charge,  and  Tedesco  had  preferred 
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it  They  both  had  the  ordinary  detective's 
belief  in  guilt  and  zeal  for  conviction.  Tedes- 
co appears  at  every  turn  in  the  transaction 
resisting  all  attempts  of  any  counsel  to  see 
the  aliena.  He  contradicts  absolutely  Mr. 
Bacon's  testimony  that,  when  he  applied  to 
see  Mrs.  Bosny,  Tedesco  went  and  found  her, 
and  was  seen  at  the  end  of  the  corridor  ar- 
guing vehemently  with  her  on  some  subject. 
Mr.  Bacon  I  believe  to  be  an  honorable  mem- 
ber of  the  bar,  in  whose  word,  whether  given 
under  oath  or  not,  I  should  place  implicit 
credence.  If  Tedesco  had  admitted  that  such 
an  occurrence  had  taken  place,  and  explained 
it,  his  explanation  would  have  been  entitled 
to  consideration,  but,  when  he  denies  abso- 
lutely that  any  such  occurrence  took  place, 
I  have  no  doubt  that  he  was  testifying  de- 
liberately to  an  intentional  untruth.  His 
entire  testimony  impressed  me  unfavorably, 
and  in  my  opinion  no  part  of  his  testimony 
is  entitled  to  any  weight  except  those  parts 
which  are  inherently  probable  or  are  cor- 
roborated. I  think  that  the  charge  in  this 
proceeding  is  establiahed,  and  that  it  is  a 
fact  that  Tedesco  by  a  course  of  constant 
persuasion  and  intimidation  prevented  these 
aliens  from  engaging  counsel  to  represent 
them  in  the  proceeding." 

In  a  proceeding  for  the  deportation  of  an 
alien  aa  being  unlawfully  in  this  country  by 
reason  of  receiving  benefits  from  the  earn- 
ings of  prostitutes,  the  inspector's  order  of 
deportation  must  be  supported  by  legal  evi- 
dence in  proof  of  the  charge,  and  the  alien 
will  be  released  on  habeas  corpus  by  the 
court  where  the  order  appears  to  have  been 
made  without  the  support  of  evidence.  Ex  p. 
Plaatino  (W.  D.  Wash.  1916)  236  Fed.  295, 
wherein  it  appeared  that  the  only  testimony 
at  the  hearing  was  that  of  the  accused,  who 
answered  in  the  negative  every  question  seek- 
ing to  flx  him  with  guilt,  the  only  other 
showing  on  the  record  being,  the  statement 
by  the  inspector  of  his  conclusions.  The 
court  held  that  the  inspector's  statement  of 
his  coQcluaioms .  was  not  evidence,  that  t^e 
order  of  deportation  was  void  as  being  with- 
out supporting  evidence,  and  that  the  accused 
should  be  discharged  on  habeas  corpus. 

But  in  Ex  p.  Cham  Kam  (C.  C.  A.  9th 
Cir.  1916)  230  Fed.  990,  145  C.  C.  A.  184, 
it  was  held  that  where  it  appears  that  the 
order  was  based  on  some  evidence  the  court 
will  not  review  that  evidence  and  decide  as 
to  its  weight. 

For  evidence  held  to  be  insuflScient  to  sup- 
port a  finding  and  reconunendation  of  depor- 
tation under  this  section,  see  Whitfield  v. 
Hanges  (C.  C.  A.  8th  Cir.  1915)  222  Fed. 
745,  138  C.  C.  A.  199,  modifying  order  in 
(N.  D.  la.  1913)  209  Fed.  675. 

In  the  case  of  In  re  Andrews  (D.  C.  Vt. 
1916)  236  Fed.  300,  it  appeared  that  while 
the  relator   wa^  in  the  custody   of  the  in- 
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epector  of  immigration,  confined  in  jail  at 
St.  Albans,  Vt.,  awaiting  her  deportation  in 
accordance  with  the  immigration  aete,  she 
was  brought  before  the  city  court  and  or- 
dered to  ent^r  into  a  recognizance  to  the 
state  of  Vermont  for  her  appearance  as  a 
witness  for  tlie  state,  and  that,  having  failed 
to  enter  into  the  recognizance,  she  was  com- 
mitted to  the  county  jail.  She  was  surren- 
dered by  the  inspector  to  the  state  authori- 
ties for  that  purpose.  It  was  held  that  the 
imprisonment  by  the  state  was  not  unlawful, 
L>ecau8e  by  ,comity  the  federal  authorities 
might  surrender  one  in  their  custody  to  au- 
thorities of  the  state.  The  court  said:  "The 
relator  does  not  claim  that  the  process  or 
its  execution  was  unlawful  in  either  case, 
except  that  the  department  of  labor  and  the 
inspector  of  immigration  had  no  right  to 
allow  her  to  be  taken  out  of  his  custody  by 
the  state  without  her  consent;  that  she  has 
a  right  to  be  deported  forthwith,  notwith- 
standing the  proceedings  against  her  in  the 
city  court;  and  that  consequently  her  im- 
prisonment in  the  county  jail  by  the  state 
is  illegal.  It  is  well  settled  that  a  state 
would  have  no  right  to  take  the  relator  out 
of  the  custody  of  the  officers  of  the  United 
States  in  these  circumstances  without  the 
approval  of  the  United  States.  .  .  .  And 
it  is  equally  well  settled  as  a  matter  of 
comity  between  the  federal  and  tlie  state  gov- 
ernments that  either  may  surrender  its  cus- ' 
tody  of  a  prisoner  to  the  other  without  the 
prisoner's  consent.  In  such  a  case,  the  ques- 
tion of  the  jurisdiction  and  custody  of  the 
prisoner  is  one  of  comity  between  the  gov- 
ernments, and  not  a  personal  right  of  the 
prisoner." 


BCHARREHBERG 

V. 

BOI^UkR     STEAMSHIP     COMPANT 

ET  AI^ 

United    States    Circuit    C!ourt    of    Appeals, 
Ninth  Circuit— February  14,  1916. 

:i20  Fed.  970. 


ImmlsratloB    —    latportatioa    •€    C«m- 
tract  Z«abor  —  Aliem  Seaman* 

It  is  not  a  violation  of  Immigration  Act  of 
Feb.  20,  1907,  c.  1134,  §  4,  34  Stat  900  (3 
Fed.  St.  Ann.  [2d  ed.]  654)  making  it  a  mis- 
demeanor to  prepay  the  transportation  or 
assist  in  the  importation  of  contract  laborers 
into  the  United  States,  for  the  operators  of 
a  merchant  vessel  flying  the  American  flag  to 
bring  aliens  from  China  to  the  port  of  San 


Francisco  under  contract  to  join  the  crew  of 
such  vessel,  since,  while  the  public  and  pri- 
vate vessels  of  every  nation,  while  on  the 
high  seas  and  without  the'  territorial  limits 
of  any  state,  are  subject  to  the  jurisdiction 
of  the  state  to  whidi  they  belong  and  are  in 
many  respects  considered  a  part  of  its  terri- 
tory, a  merchant  vessel  flying  the  American 
flag  is  not  a  part  of  the  United  States  within 
the  immigration  laws,  nor  is  a  sailor  whose 
home  is  on  the  sea  a  contract  laborer  within 
those  laws. 

[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court, 
First  Division  of  Northern  District  of  Cali- 
fornia:    DoouNQ,  Judge. 

Action  by  Paul  Scharrenberg,  plaintiff, 
against  Dollar  Steamship  Company,  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiff brings  error.    Affirmed. 

[971]  This  was  an  action  by  a  private  party 
to  recover  penalties  for  knowingly  assisting, 
encouraging,  and  soliciting  the  migration  and 
importation  of  contract  laborers  into  the 
United  States  in  violation  of  the  Act  of 
Congress  of  February  20,  1907,  as  amended  by 
the  Act  of  March  26,  1910,  commonly  know^n 
as  the  Immigration  Act,  34  Stat.  898;  36 
Stat.  263.    Section  4  of  that  act  provides: 

'*That  it  shall  be  a  misdemeanor  for  any 
person,  company,  partnership,  or  corporation, 
in  any  manner  whatsoever,  to  prepay  the 
transporation  or  in  any  way  to  assist  or  en- 
courage the  importation  or  migration  of 
anv  contract  laborer  or  contract  laborers  into 
the  United  States,  unless  such  contract 
laborer  or  contract  laborers  are  exempted 
under  the  terms  of  the  last  two  provisos 
contained  in  section  2  of  this  act."  (3  Fed. 
St.  Ann.  [2d  ed.]  654.) 

Section  5  provides: 

"That  for  every  violation  of  any  the  pro- 
Tisions  of  section  four  of  this  act  the  persons, 
partnership,  company,  or  corporation  violat- 
ing the  same,  by  knowingly  assisting,  en- 
couraging, or  soliciting  the  migration  or  im- 
portation of  any  contract  laborer  into  the 
llnited  States  shall  forfeit  and  pay  for  every 
such  offense  the  sum  of  one  thousand  dollars, 
which  may  be  sued  for  and  recovered  by  the 
United  States,  or  by  any  person  who  shall 
flrst  bring  his  action  therefor  in  his  own 
name  and  for  his  own  benefit,  including  any 
such  alien  thus  promised  labor  or  service  of 
any  kind  as  aforesaid,  as  debts  of  like  amount 
are  now  recovered  in  the  courts  of  the  Unit€»c! 
States:  and  separate  suits  may  be  brought  for 
each  alien  thus  promised  labor  or  service  of 
any  kind  as  aforesaid."  (3  Fed.  St.  Ann. 
[2d  ed.]  666.) 

The  complaint  contains  19  counts  or  caunefv 
of  action,  in  all:  but  the  several  counts  or 
causes  of  action  are  identical,  except  as  to  the 
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name  of  the  alien  immigrant.  After  alleging 
the  incorporation  of  the  defendants  the  Dollar 
Steamship  Company,  Dollar  Steamship  Line, 
and  the  Robert  Dollar  Company,  that  the  de- 
fendants were  the  operators  of  a  certain 
steam  merchant  vessel  flying  the  British 
flag,  known  as  the  Bessie  Dollar,  and  of  a 
certain  American  steamship  merchant  vessel 
flying  the  American  flag,  known  as  the  Macki- 
naw, and  that  the  defendant  Abernethy  was  in 
the  employ  of  the  defendants  as  master  of 
the  steamship  Bessie  Dollar,  the  complaint 
proceeds  as  follows: 

[972]  'That  as  plaintiff  is  further  informed 
and  believes,  and  so  avers,  the  defendant 
herein,  at  the  times  hereinafter  mentioned, 
knowingly  assisted  and  encouraged  the  im- 
portation and  the  migration  of  a  certain  con- 
tract laborer  and  alien  person,  named  Dung 
Pau,  into  the  United  States  of  America,  for 
the  purpose  of  his  performing  labor  in  the 
Baid  United  States,  he  at  all  of  the  times 
herein  mentioned  being  a  Chinese  person, 
whose  birthplace  and  residence  was  and  is  the 
city  of  Shanghai,  in  China,  as  follows: 

"That  on  the  3d  day  of  December,  a.  d. 
1913,  the  said  vessel  Bessie  Dollar  was  lying 
in  the  port  of  Shanghai,  in  China,  with  a  full 
complement  of  ofiicers  and  a  full  crew  on 
board,  each  of  whom  had  signed  shipping 
articles  to  serve  in  their  respective  capacities 
on  said  vessel  on  a  voyage  thence  to  other 
parts  of  the  world  and  return,  and  at  that 
time  the  defendants  herein  other  than  defend- 
ant James  Abernethy,  desiring  to  procure  a 
Chinese  person,  alien  and  contract  laborer,  to 
bring  to  the  United  States  of  America  to  per- 
form labor  for  them  therein,  to  wit,  to  serve 
as  a  seaman  on  board  of  the  said  vessel  Mac- 
kinaw, and  with  that  intent,  they  caused  the 
said  James  Abernethy  to  engage  said  contract 
laborer  for  that  purpose,  which  he  did,  and 
to  and  he  did  enter  -into  a  contract  in  writ- 
ing with  said  contract  laborer  before  consul 
of  Great  Britain  at  said  Shanghai,  which  said 
contract  was  a  contract  designated  and  known 
as  shipping  articles,  and  in  the  instance  herein 
mentioned  were  additional  and  other  shipping 
articles  to  the  shipping  articles  already  as 
herein  before  mentioned  signed  by  the  officers 
and  crew  of  the  said  vessel  Bessie  Dollar 
which  said  additional  shipping  articles  were 
signed  by  the  said  defendant  Abernethy  and 
the  contract  laborer  at  the  request  of  the 
other  defendants  herein,  the  said  Abernethy 
and  the  said  contract  laborer  both  signing  the 
6ame  as  aforesaid,  and  in  said  shipping  arti- 
cles the  said  contract  laborer  agreed  to  go 
on  board  of  the  said  vessel  Bessie  Dollar 
and  work  for  defendants,  and  they  agreed 
to  employ  him  tiiereon  and  to  bring  him  to  the 
said  United  States,  so  that  he  could  work 
for  the  said  defendants  therein  other  than 
said  defendant  Abernethy,  although  at  that 
time  no  seamen  or  other  persons  were  need- 


ed to  woVk  upon  the  Bessie  Dollar,  the 
said  shipping  articles  so  signed  by  said 
Abernethy  and  the  said  contract  laborer  de- 
scribing the  latter's  employment  as  follows;, 
that  is  to  say:  Said  contract  laborer  was 
to  work  as  a  purported  seaman  on  said  vessel 
Bessie  Dollar,  'on  voyages  from  Shanghai  to 
San  Francisco,  there  to  join  the  S.  S.  Mac- 
kinaw, or  any  other  vessel,  within  the  limits 
of  70  degrees  north  and  70  degrees  south 
latitude,  trading  to  and  from  as  may  be  re- 
quired, and  back  to  Shanghai,  to  be  discharged 
with  consent  of  local  authorities.  Terms  of 
service  not  to  exceed  two  (2)  years.  The 
master  has  the  option  to  transfer  any  or  all 
of  the  within  mentioned  persons  to  any  other 
British  or  foreign  ship  bound  to  Shanghai  in 
the  same  capacity  and  at  the  same  rate  of 
wages.' 

"lliat  the  real  purpose  of  defendants  other 
than  the  defendant  Abernethy,  was  to  em- 
ploy said  contract  laborer  within  the  United 
States  of  America,  and  that  after  the  sign- 
ing of  the  said  contract  and  on  or  about  the 
3d  day  of  December,  1913,  the  said  contract 
laborer  went  on  board  of  said  vessel  Bessie 
Dollar  at  said  Shanghai,  and  was  by  the  de- 
fendants brought  on  said  vessel  to  the  port  of 
San  Francisco,  in  the  state  of  California,  he 
working  as  a  seaman  on  said  vessel  on  her 
passage  from  said  Shanghai  to  said  port  of 
San  Francisco,  at  which  said  last-named  place 
and  on  or  about  the  15th  day  of  January, 
1914,  at  said  last-named  place  the  defendants 
caused  the  said  contract  laborer  to  be  dis- 
charged from  said  vessel,  and  he  was  by  them 
discharged  from  service  on  her,  and  there- 
after and  upon  the  same  day  the  defendants 
herein  other  than  defendant  James  Abernethy, 
in  pursuance  of  the  purpose  for  which  they 
had  brought  the  said  contract  laborer  from 
said  Shanghai,  hired  and  employed  him  in  the 
said  port  of  San  Francisco,  and  caused  him  to 
sign  a  contract  of  shipment  before  the  United 
States  shipping  commissioner  for  the  said 
port  of  San  Francisco,  on  a  voyage  on  said 
vessel  described  in  said  contract  of  shipment, 
as  follows:  'From  San  Francisco,  Cal.,  to 
Shanghai,  China,  and  such  other  Asiatic  ports 
as  the  master  may  direct,  via  Grays  Harbor, 
Seattle,  Wash.,  and  such  other  ports  on 
the  Pacific  Coast  as  the  master  may  direct; 
final  port  of  discharge  shall  be  Shanghai, 
China.' 

"That  the  Grays  Harbor  and  the  Seattle 
mentioned  in  said  contract  of  shipment  are 
each  ports,  to  wit,  seaports  in  the  state  of 
Washington.  That  after  [973]  the  signing 
of  such  shipping  articles  or  contract  of  ship- 
ment the  said  contract  laborer  went  on  board 
of  said  vessel  Mackinaw  in  the  employ  of  de- 
fendants other  than  said  James  Abernethy,  at 
said  port  of  San  Francisco,  on  or  about  the 
15th  day  of  January,  1914,  under  and  pur- 
suant to  his  said  hiring  at  said  Shanghai,  to 
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work  as  a  seaman  on  said  vessel  Mackinaw 
and  worked  on  board  of  said  vessel  in  said 
port  of  San  Francisco,  for  some  days,  and 
also  on  a  voyage  of  said  vessel  from  said  San 
Francisco,  to  said  Grays  Harbor  and  at  said 
Grays  Harbor  also  worked  on  said  vessel  as 
a  seaman  and  pursuant  to  his  said  hiring,  and 
did  and  is  now  so  performing  labor  on  board 
of  said  vessel." 

The  complaint  then  alleges  that  the  con- 
tract laborers  were  not  exempted  under  the 
terms  of  the  last  two  provisos  contained  in 
section  2  of  the  act  in  question.  A  demurrer 
to  this,  the  second  amended  complaint,  was 
sustained,  without  leave  to  amend,  and  the 
present  writ  of  error  was  sued  out  to  reverse 
a  judgment  dismissing  the  action. 

H.  W.  Hutton  for  plaintiff  in  error. 
Nathan  H,  Frank  for  defendants  in  error. 

Sitting:  Gilbebt  and  Ross,  Circuit 
Judges,  and  Rudkin,  District  Judge. 

RuDKiN,  J.  {after  stating  the  facta), — No 
doubt,  as  contended  by  the  plaintiff  in  error, 
the  public  and  private  vessels  of  every  nation 
while  on  the  high  seas,  and  without  the  terri- 
torial limits  of  any  state,  are  subject  to  the 
jurisdiction  of  the  state  to  which  they  belong, 
and  are  in  many  respects  considered  a  part  of 
its  territory.  Crapo  v.  Kelly,  16  Wall.  610,  21 
U.  S.  (L.  ed.)  430;  Wilson  v.  McNamee,  102 
U.  S.  572,  26  U.  S.  (L.  ed.)  234.  But  it  does 
not  follow  from  this  that  a  merchant  vessel 
flying  the  American  flag  is  a  part  of  the 
United  States  within  the  meaning  of  the 
immigration  laws,  or  that  a  sailor  whose  home 
is  on  the  sea  is  a  contract  laborer  within  the 
purview  of  these  laws.  Taylor  v.  U.  S.  207 
U.  S.  120,  28  S.  Ct.  63,  52  U.  S.  (L.  ed.)  130; 
U.  S.  V.  Sandrey  48  Fed.  550;  U.  S.  v.  Burke, 
99  Fed.  89*5 ;  Holy  Trinity  Church  v.  U.  S.  143 
U.  S.  457,  12  S.  Ct.  511,  36  U.  S.  (L.  ed.) 
226. 

In  Taylor  v.  U.  S.  supra,  the  court  said : 
*'  'Landing  from  such  vessel'  takes  place  and 
is  complete  the  moment  the  vessel  is  left  and 
the  shore  reached.  But  it  is  necessary  to 
commerce,  as  all  admit,  that  sailors  should 
go  ashore,  and  no  one  believes  that  the  stat- 
ute intended  altogether  to  prohibit  their  doing 
so.  The  contrary  always  has  been  understood 
of  the  earlier  acts,  in  judicial  decisions  and 
executive  practice.  If  we  reject  the  ambigu- 
ous interpretation  of  'to  land,'  as  we  have, 
the  necessary  result  can  be  reached  only  by 
saying  that  the  section  does  not  apply  to 
sailors  carried  to  an  American  port  with  a 
bona  flde  intent  to  take  tliem  out  again  when 
the  ship  goes  on,  when  not  only  there  was  no 
ground  for  supposing  that  they  were  making 
the  voyage  a  pretext  to  get  here,  desert,  and 
get  in,  but  there  is  no  evidence  that  they  were 
doing  so  in  fact.      Whether    this    result    is- 


reached  by  the  interpretation  of  the  words 
'bringing  an  alien  to  the  United  States*  that 
has  been  suggested,  or  on  the  ground  that  the 
statute  cannot  have  intended  its  precautions 
to  apply  to  the  ordinary  and  necessary  land- 
ing of  seamen,  even  if  the  words  of  the  section 
embrace  it,  as  in  Holy  Trinity  Church  v.  U. 
S.  143  U.  S.  457,  12  S.  Ct.  511,  36  U.  S.  (L. 
ed.)  226,  does  not  matter  for  this  case.  We 
think  it  superfluous  to  go  through  all  the  sec- 
tions of  the  act  for  confirmation  of  our  opin- 
ion. It  is  enough  to  say  that  we  feel  no  doubt 
when  we  read  the  act  as  a  whole." 

[974]  In  United  States  v.  Sandrey,  supra, 
the  court  said: 

"As  clearly  appears,  the  act  deals  only  with 
the  importation  of  aliens  under  contract  to 
labor  and  alien  immigration.  It  is  only  ivith 
regard  to  alien  immigrants  that  the  act  im- 
poses duties  upon  the  masters  and  agents  of 
vessels,  or  provides  penalties  for  the  nonper- 
formance of  duties  by  such  masters  and 
agents.  An  alien  immigrant  to  the  United 
States  is  an  alien  who  comes  or  removes  into 
the  United  States  for  the  purpose  of  perma- 
nent residence.  Aliens  composing  crews  of 
vessels  visiting  our  seaports  are  in  no  sense 
immigrants,  and,  as  a  review  of  the  statute 
as  above  shows,  are  in  no  w^ise  affected  by  the 
law  in  question.  With  regard  to  them  the 
said  law  imposes  no  duties  nor  penalties  upon 
the  masters  and  agents  of  vessels." 

In  United  States  v.  Burke,  supra,  the 
court  said: 

''The  legislation  contained  in  the  various 
statutes  that  have  been  passed  relating  to 
immigration  is  clearly  directed  against  the 
immigration  into  this  country  of  certain 
classes  of  persons,  who  come  in  with  the  in- 
tent to  enter  into  and  become  a  part  of  the 
mass  of  its  citizenship  or  population.  Immi- 
gration is  defined  to  be  the  entering  into  a 
country  with  the  intention  of  residing  in  it. 
The  earlier  statutes  merely  prohibit  contract 
laborers  being  brought  in.  The  later  ones  pro- 
hibit the  bringing  in  of  immigrants — persons 
who  come  into  the  country  with  the  intention 
of  remaining,  of  fixing  a  residence  here,  and 
who  are  calculated  to  become  a  charge  upon 
the  country,  or  who  are  unfit,  on  account  of 
moral  character,  previous  convictions  of 
crime,  or  disease,  to  be  admitted  as  citizens. 
Nothing  in  the  scope  of  the  statutes  seems  to 
contemplate,  or  can  be  rationally  held  to  con- 
template, the  prohibition  of  the  bringing 
within  the  country  by  vessels  of  their  crews 
engaged  under  contract  made  out  of  the 
country,  to  labor  on  the  vessels  while  ap- 
proaching and  while  in  the  ports  of  this 
country,  and  to  sail  again  with  the  vessels 
from  this  countrv." 

And  after  reviewing  the  different  sections 
of  the  Immigration  Act  the  court  continued: 

"A  consideration  of  the  whole  legislation  on 
the  subject  of  immigration,    of    the    circum- 
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stances  surrounding  its  enactment,  and  of  the 
unjust  results  which  would  follow  from  giv- 
ing such  meaning  to  it  as  is  here  claimed  for 
it,  makes  it  unreasonable  to  believe  that 
Congress  intended  to  include  a  case  like  the 
present  one.  My  opinion  is  that  these  stat- 
utes do  not  contemplate  the  exclusion  of  the 
crews  of  vessels  which  lawfully  trade  to  our 
ports,  and  that  they  do  not,  in  spirit  or  in 
letter,  apply  to  seamen  engaged  in  their  call- 
ing, whose  home  is  the  sea,  who  are  here  to- 
day and  gone  to-morrow,  who  come  on  a  ves- 
sel into  the  United  States  with  no  purpose  to 
reside  therein,  but  with  the  intention,  when 
they  come,  of  leaving  again,  on  that  or  some 
other  vessel,  for  the  port  of  shipment  or  some 
other  foreign  port  in  the  course  of  her  trade. 
To  hold  that  these  statutes  apply  to  aliens 
comprising  the  bona  fide  crews  of  vessels  en- 
gaged in  commerce  between  the  United  States 
and  foreign  countries  would  lead  to  great  in- 
justice to  such  vessels,  oppression  to  their 
crews,  and  serious  consequences  to  commerce." 

In  an  opinion  to  the  Secretary  of  the  Treas- 
ury, Acting  Attorney  General  Beck  quoted  at 
length  from  the  decision  in  United  States  v. 
Burke,  supra,  and  said: 

"Were  I  at  liberty  to  disregard  this  au- 
thoritative interpretation  of  the  immigration 
statutes,  I  would  feel  constrained  to  say  that 
the  reasoning  of  Judge  Toulmin  seems  to  me 
entirely  sound,  and  that  it  would  be  injurious 
to  our  commerce,  and  therefore  to  the  pub- 
lic interests,  to  hold  broadly  and  without  ex- 
ception that  seamen  as  a  class  are  within  the 
purview  of  the  immigration  statutes.  It  is 
true  that  Congress  has  not  excepted  them 
from  the  express  language  of  these  statutes, 
but  in  the  practical  administration  of  these 
laws  they  have  always  been  excepted,  and 
their  inclusion  in  the  class  of  alien  immi- 
grants would  lead  to  consequences  so  destruc- 
tive to  legitimate  commerce  that  such  in- 
clusion can  fairly  be  disregarded  as  beyond 
the  intention  of  Congress."  23  Op.  Atty.-Gen. 
521. 

[975]  The  rules  adopted  and  promulgated 
by  the  Department  of  Labor,  which  is  charged 
with  the  administration  and  enforcement  of 
the  immigration  laws,  are  in  entire  harmony 
with  these  views. 

For  these  reasons,  the  demurrer  was  prop- 
erly sustained,  and  the  judgment  of  the  court 
below  is  affirmed. 

[Petition  for  writ  of  certiorari  granted  by 
Supreme  Court,  37  S.  Ct.  Rep.  212.] 
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Introdtictory. 

This  note  reviews  the  cases  arising  under 
the  provisions  of  the  Immigration  Act  making 
the  importation,  soliciting,  etc.,  of  alien  con- 
tract labor  a  misdemeanor.  The  provisions 
of  that  act  excluding  certain  classes  of 
aliens  are  considered  in  the  note  to  Lam  Fung 
Yen  V.  Frick,  reported  ante,  this  volume,  at 
page  232,  that  note  discussing  inter  alia  the 
right  of  laborers  under  contract  to  be  ad- 
mitted to  the  United  States.  The  provisions 
of  the  same  act  making  the  importation, 
keeping,  etc.,  of  an  alien  for  immoral  purposes 
a  crime,  and  authorizing  the  deportation  of 
aliens  for  acts  in  connection  with  prostitu- 
tion are  discussed  in  the  note  to  Oceanic 
Steam  Nav.  Co.  v.  U.  S.  reported  ante,  this 
volume,  at  p.  248. 

Statutory    Provisions. 

The  section  of  the  Immigration  Act  making 
it  a  misdemeanor  to  import  or  solicit  alien 
contract  labor  (sec.  4,  Act  of  Feb.  5,  1917, 
§  4;  Fed  St.  Ann.  Pamph.  Supp.  No.  9)  pro- 
vides as  follows:  ''That  it  shall  be  unlaw- 
ful for  any  person,  company,  partnership,  or 
corporation,  in  any  manner  whatsoever,  to 
prepay  the  transportation  or  in  any  way  to 
induce,  assist,  encourage,  or  solicit,  or  at- 
tempt to  induce,  assist,  encourage,  or  solicit 
the  importation  or  migration  of  any  contract 
laborer  or  contract  laborers  into  the  United 
States,  unless  such  contract  laborer  or  con- 
tract laborers  are  exempted  under  the  fifth 
proviso  of  section  three  of  this  act,  or  liave 
been  imported  with  the  permission  of  the 
Secretary  of  Labor  in  accordance  with  the 
fourth  proviso  of  said  section,  and  for  every 
violation  of  any  of  the  provisions  of  this  sec- 
tion the  person,  partnership,  company,  or 
corporation  violating  the  same  shall  forfeit 
and  pay  for  every  such  offense  the  sum  of 
$1,000,  which  may  be  sued  for  and  recovered 
by  the  United  States,  as  debts  of  like  amoimt 
are  now  recovered  in  the  courts  of  the  United 
States.  For  every  violation  of  the  provisions 
hereof  the  person  violating  the  same  may  be 
prosecuted  in  a  criminal  action  for  a  misde- 
meanor, and  on  conviction  thereof  shall  be 
punished  by  a  fine  of  $1,000,  or  by  imprison- 
ment for  a  term  of  not  less  than  six  months 
nor  more  than  two  years;  and  under 
either  the  civil  or  the  criminal  procedure 
mentioned  separate  suits  or  prosecutions 
may  be  brouglit  for  each  alien  thus  offered 
or  promised  employment  as  aforesaid.  The 
department  of  justice,  with  the  approval 
of  the  department  of  labor,  may  from  any 
fines  or  penalties  received  pay  rewards  to 
persons  other  than  government  employees 
who  may  furnish  information  leading  to 
the  recovery  of  any  such  penalties,  or  to 
the  arrest  and  punishment  of  any  person,  as 
in  this  section  provided.*' 
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The  foregoing  section  is  a  re-enactment 
and  enlargement  of  the  corresponding  section 
of  the  previous  act  (Act  of  Feb.  20,  1907,  eh. 
1134,  §  4,  34  Stat.  L.  000,  3  Fed.  St.  Ann. 
[2d  ed.]  654)  which  was  as  follows:  'That 
it  shall  be  a  misdemeanor  for  any  person,  com- 
pany, partnership,  or  corporation,  in  any 
manner  whatsoever,  to  prepay  the  transporta- 
tion or  in  any  way  to  assist  or  encourage  the 
importation  or  migration  of  any  contract 
laborer  or  contract  laborers  into  the  United 
States,  unless  such  contract  laborer  or  con- 
tract laborers  are  exempted  under  the  terms 
of  the  last  two  provisos  contained  in  section 
two  of  this  act." 

Similar  provisions  were  contained  in  the 
Act  of  March  3,  1003,  chapter  1012,  section  4 
(32  Stat.  L.  1214)  which  was  repealed  by  sec- 
tion 43  of  the  Act  of  February  20,  1907. 

Validity  and  Construction  of  Statute. 

Section  4  of  the  Act  of  1907  was  largely 
copied  from  the  like-numbered  section  of  the 
Act  of  March  3,  1903,  chapter  1012  (32  Stat. 
L.  1213),  the  words  "shall  be  unlawful"  being 
changed  to  "shall  be  a  misdemeanor."  U.  S. 
V.  Regan  (1914)  232  U.  S.  37,  34  S.  Ct.  213, 
58  U.  S.  (L.  ed.)  494.  It  will  be  noted  that 
the  Act  of  1917  restored  the  wording  of  the 
Act  of  1903. 

The  somewhat  similar  provisions  of  Ihe 
earlier  Act  of  1885,  wherein  the  words  "shall 
be  unlawful"  were  used  instead  of  "shall  be 
a  misdemeanor"  were  held  to  be  a  valid  exer- 
cise of  the  power  of  Congress  "to  regulate 
commerce  with  foreign  nations."  U.  S.  v. 
Craig  (1886)  28  Fed.  795;  In  re  Florio 
(1890)  43  Fed.  114. 

This  section  being  penal  in  its  nature  must 
be  strictly  construed.  Grant  Bros.  Constr.  Co. 
v.  U.  S.  (1911)  13  Ariz.  388,  114  Pac.  955. 
affirmed  (1914)  232  U.  S.  647,  34  S.  Ct.  452, 
58  U.  S.  (L.  ed.)  776  (decided  imder  Act  of 
1907). 

Construing  a  similar  provision  of  the  Act  of 
1003,  it  was  held  that  in  a  prosecution  under 
that  and  the  following  section  it  must  be 
charged,  not  only  that  the  defendant  assisted, 
encouraged  or  solicited,  but  also  either  that 
the  immigration  was  by  reason  of  an  offer, 
solicitation,  promise,  or  agreement  to  or 
with  him,  or  that  the  immigration  was  in 
order  that  he  might  perform  labor  or  service 
by  reason  of  an  offer,  solicitation,  promise,  or 
agreement  to  or  with  him.  Darnborough  v. 
Benn  (C.  C.  A.  1st  Cir.  1911)  187  Fed.  580, 
109  C.  C.  A.  270. 

Every  violation  of  the  statute  must  be  based 
on  the  existence  of  a  contract  or  agreement, 
parol  or  special,  express  or  implied,  made 
previous  to  the  importation  or  migration,  to 
perform  labor  or  service  in  the  United  States, 


its  territories,  or  the  District  of  Columbia. 
This  decision  was  rendered  under  the  corre- 
sponding section  of  the  Act  of  1885,  which  in- 
cluded the  territories  and  the  District  of  Co- 
lumbia in  its  provisions.  Moller  v.  U.  S.  (C. 
C.  A.  1893)  57  Fed.  490,  13  U.  S.  App.  472,  6 
C.  C.  A.  459.  But  see  U.  S.  v.  Baltic  Mills  Co. 
(C.  C.  A.  2d  Cir.  1903)  124  Fed.  38,  59  C.  C. 
A.  558,  as  to  the  necessity,  under  later  stat- 
utes, of  proving  that  there  had  been  a  contract 
with  the  alien  made  previous  to  the  importa- 
tion or  migration. 

In  an  earlier  case,  U.  S.  v.  Tsokas  (S.  D. 
N.  Y.  1908)  163  Fed.  129,  it  was  held  that 
the  word  "misdemeanor**  imports  a  crime  and 
defines  an  offense  for  conspiracy  to  commit 
which  an  indictment  will  lie  under  R.  S. 
sec.  5440  (now  section  37  of  the  Penal  Code 
[Fed.  St.  Ann.  1909  Supp.  p.  415])  notwith- 
standing the  fact  that  no  punishment  for  the 
completed  crime  itself  is  provided  within  the 
limits  of  the  act. 

Although  section  4  of  the  Act  of  1907 
defined  a  crime  without  prescribing  the 
punishment  therefor,  it  was  held  not  to  be  a 
nullity.  It  was  held  that  it  should  be  read 
together  with  section  5  as  if  both  constituted 
one  section,  when  it  would  become  clear  that 
the  punishment  for  the  misdemeanors  was 
provided  for.  The  provision  for  a  civil  does 
not  exclude  a  criminal  remedy.  Millon  v.  U. 
S.  (C.  C.  A.  2d  Cir.  1914)  219  Fed.  186,  134 
C.  C.  A.  560,  foUoxcing  U.  S.  v.  Stevenson 
(1909)  215  U.  S.  190,  30  S.  Ct.  35,  54  U.  S. 
(L.  ed.)  153.  The  section  5  referred  to  ha« 
been  incorporated  in  section  4  of  the  Act  of 
1917.  See  supra,  the  subdivision  Statutory 
Provisions. 

The  gist  of  the  offense  consists  in  the  pre- 
payment of  transportation  and  the  offense  is 
committed  when  that  is  done,  whether  the  con- 
tract laborers  succeed  in  getting  into  the 
United  States  or  not.  U.  S.  v.  New  York 
Cent.  etc.  R.  Co.  (N.  D.  K.  Y.  1916)  232  Fed. 
179. 

Tlie  issuing  and  delivering  of  a  pass  to  an 
alien  contract  laborer  by  a  corporation  own- 
ing and  operating  lines  reaching  into  a 
foreign  country  is  a  prepayment  of  trans- 
portation within  the  meaning  of  this  section. 
U.  S.  v.  New  York  Cent.  etc.  R.  Co.  (N.  D. 
X.  Y.  1916)  232  Fed.  179  (decided  under  Act 
of  1907.) 

Under  the  Act  of  1885,  it  was  held,  in  Botis 
V.  Davis  (N.  D.  111.  1909)  173  Fed.  996,  that 
the  petitioner,  a  Greek  boy,  was  not  a  con- 
tract laborer.  It  appeared  that  the  petitioner 
had  written  to  a  relative  in  the  United  States 
asking  whether  the  relative  would  give  him 
work  if  he  should  come  to  the  United  States; 
that  the  relative  replied  that  he  would;  that 
the  petitioner's  father  paid  his  transportation, 
raising  the  money  by  mortgaging  his  prop- 
erty in  Greece;  that  the  relative  in  the  United 
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states  gave  him  employment  at  $180  a  year 
and  board;  that  the  petitioner  saved  all  his 
wages,  bought  a  horse  and  wagon  and  started 
the  business  of  fruit  peddling.  The  court  said 
in  that  case:  "Botis  emigrated  on  his  own 
initiative,  without  being  solicited  to  do  so  by 
Delyannis,  and  also  without  being  induced  to 
com?  by  the  promise  of  employment.  Nor 
was  there  any  contract  or  agreement  to  per- 
form labor  in  this  country;  no  wages  being 
agreed  on,  nor  definite  time,  and  Botia  being 
under  age.  What  Botis  and  Delyannis  did 
was  most  usual  and  proper.  The  boy  wished 
to  come,  so  he  simply  wrote  to  a  distant  rela- 
tive about  it,  and  was  promised  work  and  a 
temporary  home.  Neither  could  have  under- 
stood that  he  was  doing  anything  unlawful  or 
improper.  If  Delyannis  in  any  way  assisted 
or  encouraged  Botis  to  come,  pursuant  to  any 
offer,-  solicitation,  promise,  or  agreement,  he 
was  liable  to  a  penalty  of  $1,000.  Act  March 
3,  1903,  c.  1012,  §§  4,  5,  32  Stat.  1214.  It  is 
clear  that  the  act  of  Delyannis,  in  answering 
Botis'  letter  and  saying  he  would  receive  him 
and  give  him  employment,  had  notliin^  in- 
tentionally criminal  in  it.  On  the  contrary, 
it  was  a  worthy  and  laudable  act.  He  was 
not  trying  to  hurt  the  labor  market,  reduce 
American  labor  to  the  level  of  assisted  emi- 
grants, or  lower  the  character  of  foreign 
immigration,  but  was  simply  responding  to  a 
reasonable  and  proper  appeal  to  considera- 
tions of  country  and  relationship.*' 

It  has  been  held  to  be  within  the  prohi- 
bition of  the  corresponding  section  of  the  Act 
of  1885  io  bring  an  alien  into  the  United 
States,  under  contract  to  work  as  a  farm 
laborer  at  small  wages,  and  under  tlie  direc- 
tion of  other  persons.  U.  S.  v.  Parsons  (C 
C.  A.  6th  Cir.  1904)  130  Fed.  681,  66  C.  C. 
A.  129. 

It  is  a  misdemeanor  under  the  statute  for  a 
railroad  company  to  send  its  agent  into 
Canada  to  employ  workmen  and  to  furnish 
him  passes  for  the  workmen,  over  its  own  line, 
into  the  United  States.  U.  S.  v.  New  York 
Cent.  etc.  R.  Co.  (N.  D.  N.  Y.  1916)  232  Fed. 
179. 

But  for  a  subordinate  employee  of  a  rail- 
road, in  order  to  secure  forbearance  by  an 
alien  creditor,  to  induce  that  alien  to  enter 
the  United  States  by  promising  to  get  him  a 
job  with  the  railroad  company  and  by  promis- 
ing gradually  to  pay  his  debt,  work  with  the 
company  being  actually  secured  for  the  alien, 
does  not  constitute  a  violation  by  the  railroad 
i^ompany  of  the  Alien  Contract  Labor  Law,  the 
company  having  no  legal  knowledge  of  the 
transaction.  U.  S.  v.  Chicago,  etc.  R.  Co. 
(X.  D.  Idaho  1915)  228  Fed.  554,  wherein  the 
court  said :  "It  seems  that  Spiros  first  came 
to  this  country  from  Greece  in  1909.  While 
here  he  was  engaged*  for  about  two  year^.as 
a  section  laborer  for  the  defendant  company, 


under  the  direction  of  the  defendant  Tuttle 
as  a  section  boss.  Thereafter  he  returned  to 
Greece,  where  he  remained  for  14  months,  and 
then  again  came  back  to  America,  taking  em- 
ployment at  Fraser  Mills,  British  Columbia. 
It  further  appears  that  before  he  left  this 
country  he  had  loaned  to  Tuttle  $500,  and  the 
larger  part  of  this  was  still  due  upon  his 
return  from  Greece.  Of  date  August  24, 1014, 
he  wrote  to  Tuttle  from  Fraser  Mills,  advising 
him  that  he  had  recently  returned,  and  also 
informing  him  that  he  was  without  work  and 
without  money,  and  requested  that  he  send 
him  funds  by  telegraph.  Tuttle  replied  from 
Plummer,  Idaho,  stating  that  he  had  been  un- 
fortunate, and  suggesting  that  if  he  (Spiros) 
would  come  to  him,  he  would  try  to  get  him  a 
job  and  would  gradually  pay  the  debt.  At 
that  time  Tuttle  was  working  for  the  defend- 
ant corporation  as  a  common  laborer,  and  was 
without  any  authority  to  act  as  its  agent  in 
any  capacity.  A  short  time  afterwards  he 
again  secured  a  position  as  section  foreman, 
and  thereupon,  on  September  29,  1914,  he 
wrote  to  Spiros,  inclosing  $25  of  his  own 
money  for  the  payment  of  traveling  expenses, 
and  requested  him  to  come  to  Plummer  and 
take  a  job  under  him  upon  the  section.  Spiron 
came  and  was  put  to  work  as  section  laborer. 
So  far  as  appears,  no  officer  or  agent  of  the 
defendant  company,  other  than  Tuttle  knew 
that  SpiroB  was  an  alien,  or  knew  of  any  of 
the  circumstances  of  his  coming  to  Plummer. 
.  .  .  It  is  .  .  .  clear  that  the  moving 
consideration  which  induced  Spiros  to  come 
was  not  the  promise  of  employment,  but 
the  hope  of  being  able  to  collect  his  money. 
He  appears  to  have  testified  frankly  and 
fairly,  and  his  positive  statement  is  that 
he  had  satisfactory  employment  where  he 
was,  and  by  reason  of  the  fact  that  his 
brother  was  near  him  he  did  not  desire 
to  come  back  to  the  United  States.  I 
entertain  no  doubt  that,  had  Tuttle  paid 
him  in  full  upon  his  arrival,  he  would  have 
immediately  returned  to  Canada.  To  be  sure, 
without  the  promise  ofc  employment,  he  would 
not  have  come  to  the  United  States;  but  it 
still  remains  true  that  he  did  not  come  to  get 
employment.  He  came  for  his  money.  He 
was  a  poor  man,  and  could  not  afford  to  give 
up  his  job  in  Canada  and  stay  here  in  idle- 
ness until  Tuttle  could  raise  what  was  due 
him.  But  the  job  was  not  what  he  came  for, 
and,  as  already  suggested,  he  did  not  stay  for 
that  purpose.  Employment  was  the  con- 
dition of  his  staying,  rather  than  the  object 
of  his  coming,  or  the  inducement  which 
brought  him.  Work  he  had  in  Canada,  and 
there  he  preferred  to  stay,  for  the  reasons 
just  explained.  Now.  to  hold  that  in  such  a 
case, '  where  a  subordinate  employee  of  a 
corporation  with  limited  agency,  has  exceeded 
his  authority,  for  the  purpose  of  furthering 
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liis  own  private  interests,  tbe  corporation  be- 
comes chargeable  with  the  commission  of  a 
crime  and  subject  to  the  payment  of  a  heavy 
penalty,  would  in  my  judgment  be  to  place  a 
most  unreasonable  construction  upon  the  law, 
and  to  extend  its  operation  beyond  the  limits 
of  what  is  reasonably  necessary  to  effectuate 
its  manifest  purpose  and  intent.  I  am  un- 
willing to  put  upon  it  such  a  strain." 

The  purpose  of  the  statute  is  to  stay  the 
influx  of  cheap,  unskilled  manual  labor,  and 
it  does  not  include  the  case  of  one  who  is  en- 
gaged to  w^ork  as  a  draper,  window  dresser, 
and  dry-goods  clerk.  U.  S.  v.  Gay  (C.  C.  A. 
1899)  95  Fed.  226,  37  C.  C.  A.  46  (decided 
under  Act  of  1885).  But  see  (1901)  23  Op. 
Atty.-Gen.  381. 

The  statute  does  not  include  the  case  of  a 
contract  made  by  an  incorporated  religious  so- 
ciety with  an  alien,  by  which  he  is  to  remove 
to  this  country  and  enter  into  the  service  of 
the  society  as  its  rector  and  pastor.  Holy 
Trinity  Church  v.  U.  S.  (1892)  143  U.  S.  457, 
32  S.  Ct.  611,  36  U.  S.  (L.  ed.)  226  (decided 
under  Act  of  1886).  But  see  (1901)  23  Op. 
Atty.-Gen.  381. 

Alien  lacemakers  should  be  refused  a  land- 
ing when  they  come  in  violation  of  the  alien 
contract  labor  laws.  The  prohibition  of  this 
section  (section  1,  Act  of  1885)  and  section 
1  of  the  Act  of  March  3,  1891,  includes  all 
persons  who  are  in  the  category  of  skilled  or 
unskilled  manual  laborers,  if  not  all  persons 
who  are  not  fairly  within  the  classification  of 
the  recognized  learned  professions  or  other 
specific  exceptions  named.  "It  may  be  .  .  . 
that  the  court's  logic  in  Gay  case  (U.  S.  v. 
Gay  (C.  C.  A.  7th  Cir.  1899)  95  Fed.  226,  37 
C.  C.  A.  46)  and  its  construction  of  the  scope 
of  the  decision  in  the  Trinity  Church  case 
(Holy  Trinity  Church  v.  U.  S.  (1892)  143  U. 
S.  457,  12  S.  Ct.  611,  36  U.  S.  (L.  ed.)  22«) 
were  pressed  too  far."  (1901)  23  Op.  Atty.- 
Gen.  381. 

Alien  seamen  using  the  ports  of  the  country 
in  their  ships  are  not  alien  immigrants  with- 
in the  meaning  of  the  statute.  Every  foreign 
seaman,  signed  on  the  articles  abroad, 
is  an  alien  contracted  with  to  perform  duty  in 
the  United  States  while  the  vessel  lies  in  the 
United  States  loading;  but  he  is  not  contract- 
ed with  to  remove  to  the  United  States,  or 
assisted  or  encouraged  to  migrate — to  change 
his  residence — to  the  United  States,  to  per- 
form labor  there.  U.  S.  v.  Burke  (1899)  99 
Fed.  (decided  under  Act  of  1885).  And  see 
the  reported  case,  wherein  it  is  held  that  a 
merchant  ship  flying  the  American  flag  is  not 
a  part  of  the  United  States  and  that  a  sailor 
whose  home  is  on  the  sea  is  not  a  contract 
laborer  within  the  purview  of  these  laws. 

The  Attorney  General  has  ruled  that  the 
word  "person"  in  the  corresponding  section 
of  the  Act  of  1907  did  not  include  a  state,  but 


that  it  did  include  an  officer  of  a  state  pro* 
fessing  to  act  under  its  authority.  ( 1907 )  26 
Op.  Atty.-Gen.  199. 

It  has  been  further  ruled,  under  the  pro> 
visions  of  the  Act  of  1907,  that  a  state  may 
prepay  the  passage  of  an  alien  immigrant  out 
of  its  public  funds,  provided  he  is  qualified  in 
other  respects,  the  advertisement  being  law- 
ful, and  neither  the  state,  nor  its  officers,  nor 
anyone  else  having  otherwise  solicited  or  en- 
couraged the  immigration.  The  status  of 
such  an  immigrant  would  be  the  same  as  that 
of  any  other  alien  lawfully  admitted  to  thia 
country.  (1907)  26  Op.  Atty-Gen.  199.  See 
also  (1907)  26  Op.  Atty.-Gen.  181. 

Under  a  somewhat  similar  provision  of  the 
Act  of  1903,  it  has  been  held  that  assistance, 
encouragement,  or  solicitation  was  not  suf- 
ficiently charged  by  alleging  that  the  alien 'a 
migration  and  the  labor  or  service  to  perform 
which  he  migrated  were  by  reason  of  an 
"offer,  express  promise,  and  agreement"  made 
with  the  alien  by  and  through  his  father,  since 
under  the  alleged  circumstances  the.Jmmi- 
gration  of  the  alien  was  not  obtained  by 
means  of  any  promise  or  agreement  with  him. 
Darnborough  v.  Benn  (C.  C.  A.  Ist  Cir.  1911) 
187  Fed.  580,  109  C.  C.  A.  270,  wherein  the 
court  said:  "We  agree  with  the  learned 
judge  who  sustained  the  demurrer  that  if 
Herbert's  migration  or  the  labor  he  was  to 
perform  were  by  reason  of  a  contract  or  agree- 
ment with  him  through  his  father  as  the 
owner  of  his  services,  they  were  not  by  reason 
of  a  contract  or  agreement  with  him  such  as 
section  5  describes  in  the  words,  'any  .  . 
agreement,  express  or  implied,  parol  or 
special  .     with   such   alien.'     If  Her- 

bert's father  had  the  right  to  contract  for  hia 
services,  as  the  declaration  states,  he  him- 
self had  no  such  right.  There  could  be  no 
agreement  Vith  such  alien'  for  his  services  in 
such  a  case,  either  directly  or  ^through  hia 
father.'  There  could  be  only  a  contract  with 
his  father." 

A  detained  alien  unlawfully  brought  Into 
the  United  States,  or  found  therein,  unlawful- 
ly, and  held  for  deportation,  who  is  wanted  as 
a  witness  in  an  action  for  the  recovery  of  a 
penalty  for  a  violation  of  the  section  forbid- 
ding the  importing  of  contract  labor,  may  be 
held  to  bail  pending  the  trial  of  the  action. 
In  re  Aliens  (N.  D.  N.  Y.  1916)  231  Fed.  335. 

In  a  prosecution  under  the  corresponding 
section  of  the  Act  of  1907,  it  was  held  to  be 
improper  to  introduce  in  evidence  against 
the  defendant  a  proposed  manifest  which  had 
been  filled  out  by  another  person,  which  mani- 
fest was  unsatisfactory  to  the  steamship 
company,  and  had  been  replaced  by  a  new  one. 
Regan  v.  U.  S.  (1910)  183  Fed.  293,  105  C.  C. 
A.  505,  31  L.R.A.(N.S.)  1073  {reversed  on 
the  question  of  the  measure  of  proof  required 
(1914)   232  U.  S.  37,  34  S.  Ct.  213,  58  U.  S. 
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{L.  ed.)  494)  wherein  the  court  said:  "To 
admit  this  document  was  substantially  to  ad- 
mit evidence  that  Neumann  had  made  declara- 
tions to  third  parties,  not  in  the  presence  of 
defendant,  as  to  what  defendant  had  done, 
which  would  clearly  be  incompetent.  We 
must  also  conclude  that  the  introduction  of 
this  piece  of  evidence  was  harmful  to  defend- 
ant. Indeed,  since  the  only  witness  for  the 
^vemment  was  Forbeau,  it  is  highly  proba- 
ble that  the  jury  found  in  this  apparently  cor- 
roborative statement  by  Neumann  sufficient  to 
enable  them  to  reach  the  conclusion  that  de- 
fendant was  guilty  of  the  offense  charged." 

In  a  prosecution  for  assisting  the  importa- 
tion of  contract  labor  the  government  has  the 
burden  of  proving  the  violation  of  the  act, 
but  such  violation  need  not  be  proved  beyond 
a  reasonable  doubt.  A  reasonable  preponder- 
ance of  proof  is  sufficient.  U.  S.  v.  Regan 
(1914)  232  U.  S.  37,  34  S.  Ct.  213,  58  U.  S. 
(L.  ed.  j  494,  reversing  (C.  C.  A.  2d  Cir.  1913) 
203  Fed.  433,  121  C.  C.  A.  543  (C.  C.  A.  2d 
Cir.  1910)  183  Fed.  293,  106  C.  C.  A.  505,  31 
L.R.A.(N.8.)  1073. 


interest;  the  benefit  tliereof  having  been  ob- 
tained  by   the   husband   in   consideration   of 
and  by  reason  of  the  marriage. 
[See  note  at  end  of  this  case.] 

DiToree  —  Reatoratioii  of  Proporty. 

A  judgment  of  divorce  operates  to  restore 
to  the  divorced  parties  the  title  to  such  prop- 
erty as  either  may  have  obtained  from  or 
through  the  other  during  marriage  in  con- 
sideration or  by  reason  hereof,  whether  the 
return  of  the  property  is  ordered  by  the  judg- 
ment or  in  a  subsequent  proceeding,  and,  if 
no  order  of  restoration  or  only  a  formal 
order  is  made  when  the  divorce  is  granted, 
any  question  thereafter  arising  as  to  what 
property  shall  be  restored  may  be  settled  by 
subsequent  proceedings. 

[Sed  21  Ann.  Cas.  1103;  Ann.  Caa.  1917 A 
1243.] 

Appeal  from  Circuit  Court,  Jefferson 
county,  Chancery  Branch,  Second  Division. 

Action  by  Edward  J.  Morel's  administrator, 
plaintiff,  against  Metropolitan  Life  Insurance 
Company,  which  interpleaded  and  filed  cross- 
petition  against  Arrahvola  Schauberger,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.    The  facts  are  stated  in  the  opinion. 

AfTIBHED. 


tCTHAXJBERGER 

V. 

XORSI.*8  ADMINISTRATOR. 


Kentucky  Court  of  Appeals — February  9, 

1916. 


168  Ky.  368;  182  S.  W.  198. 


Life  Insnramee  —  Divoree  betweem  In- 
sured and  Beaefloiary  —  Sffeet. 

Under  Ky.  St.  §  2121,  providing  that  upon 
final  judgment  of  divorce  from  the  bond  of 
matrimony  the  parties  shall  be  restored,  such 
property  not  disposed  of  at  the  commence- 
ment of  the  action  as  either  obtained  from  or 
through  the  other  before  or  during  the  mar- 
riage in  consideration  thereof,  and  Civ.  Code 
Prac.  §  425,  requiring  every  such  judgment 
to  contain  an  order  restoring  such  property, 
where  a  husband  procures  a  life  insurance 
policy  on  his  own  life  naming  his  wife  sa 
beneficiary,  but  reserving  to  himself  the  right 
to  change  the  beneficiary,  and  the  parties  are 
afterwards  divorced  by  a  judgment  of  a  court 
of  competent  jurisdiction,  the  wife  is  thereby 
divested  of  all  interest  in  the  policy,  and 
cannot  claim  the  proceeds  upon  the  husband's 
death,  though  all  of  the  premiums  thereon 
were  paid  by  her. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case  the  wife  is  entitled  to  reim- 
bursement from  the  proceeds  of  the  policy  for 
the  amount  of  the  premiums  paid  by  her  with 


Robt.  L.  Pa^e  and  L.  Z>.   Oreen  for  ap- 
pellant. 
L.  8,  Leopold  for  appellee. 

-  [369]  Settle,  J.— April  12,  1907,  the  Met- 
ropolitan Life  Insurance  Company  issued  a 
policy  to  Edward  J.  Morel,  insuring  his  life 
for  $1,000.00.  When  the  policy  was  issued 
the  appellant,  Arrahvola  Schauberger,  then 
Arrahvola  Morel,  was  the  wife  of  Edward  J. 
Morel  and  was  named  in  the  policy  as  the 
beneficiary,  but  it  was  provided  therein  that 
in  the  event  of  the  death  of  the  beneficiary 
before  that  of  the  insured,  the  amount  due 
thereunder  should,  at  the  latter's  death,  be 
payable  ttt|  his  executor  or  administrator; 
and  by  a  further  provision  of  the  policy  the 
insured  was  given  the  right  to  change  the 
beneficiary.  In  June,  1911,  the  appellant, 
Arrahvola  Schauberger,  then  Arrahvola 
Morel,  instituted  an  action  in  the  Jefferson 
Circuit  Court,  chancery  branch,  first  division, 
against  Edward  J.  Morel,  in  which  she 
sought  a  divorce  a  vinculo  from  the  latter, 
and  on  August  23,  1911,  such  divorce  was 
granted  her  by  judgment  of  the  court;  which 
also  restored  to  each  of  the  parties  such 
property,  not  disposed  of  at  the  commence- 
ment of  the  action,  as  either  might  have  ob- 
tained, directly  or  indirectly,  from  or  through 
the  other  during  marriage  or  by  reason  there- 
of. On  the  28th  day  of  January,  1914,  Ed- 
ward J.  Morel  died  in  Jefferson  County,  the 
place  of  his  residence,  intestate,  and  shortly 
thereafter  the  appellee,  Emile  L.  Morel,  was 
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appointed  by  the  Jefferson  Circuit  Court  and 
duly  qualified  as  the  administrator  o^  the 
decedent's  estate.  On  the  28th  day  of  Au- 
gust, 1914,  he,  as  such  administrator,  brought 
this  action  in  the  Jefferson  Circuit  Court, 
ehaocery  branch,  second  division,  against  the 
Metropolitan  Life  Insurance  Company  to 
compel  the  payment  to  him,  by  it,  of  the 
amount  of  the  policy  in  question,  alleging 
that  by  the  terms  of  the  policy  the  same  was 
due  and  should  be  paid  to  him  as  the  admin- 
istrator of  the  decedent's  estate. 

The  Metropolitan  Life  Insurance  Company, 
by  answer,  which  it  made  a  counter-claim 
and  cross-petition  .against  the  appellant,  Ar- 
rahvola  Schauberger,  admitting  [370]  its  in- 
debtedness upon  the  policy  to  the  amount  of 
$994.00,  which  sum  represented  the  face  value 
of  the  policy  less  an  indebtedness  of  six  dol- 
lars due  thereon  from  the  insured;  that  the 
above  amount  of  $994.00  it  was  willing  to 
pay  to  whomsoever  the  court  migbt  adjudge 
entitled  thereto,  but  alleging  that  it  was 
claimed  both  by  the  appellee,  as  administra- 
tor of  the  decedent,  and  the  appellant,  Ar- 
rahvola  Schauberger;  and  that  the  latter  had 
threatened  to  bring  suit  against  it  fot  same, 
for  which  reasons  the  answer  was  made  a 
counter-claim  against  appellee  and  cross-peti- 
tion against  appellant,  it  being  asked  that 
the  latter  be  made  a  party  to  the  action  and 
required  to  assert  whatever  right  she  might 
have  to  the  proceeds  of  the  policy.  Tlie  an- 
swer, counter-claim  and  cross-petition  ex- 
pressed the  willingness  of  the  Metropolitan 
Life  Insurance  Company  to  pay  into  court 
the  amount  due  upon  the  policy  that  it 
might  be  relieved  of  further  liability  there- 
for, and  shortly  thereafter,  with  the  consent 
of  the  paVties  and  by  order  of  the  court,  the 
amount  due  on  the  policy  was  by  it  paid 
into  court. 

On  December  19,  1914,  the  appellant,  Ar- 
rahvola  Schauberger  entered  her  appearance 
in  the  action,  both  to  the  petition  and  oro^ifl- 
petition,  by  the  filing  of  a  plenHing,  styled 
an  answer  and  counter-claim  to  the  appellee, 
administrator's  petition,  and  a  cross- pet  it  ion 
against  him;  also  an  answer  and  counter- 
claim to  the  cross-petition  of  the  Metropoli- 
tan Life  Insurance  Company,  in  which  it  was 
denied  that  appellee,  as  administrator  of  the 
estate  of  Edward  J.  Morel  or  otherwise,  was 
entitled  to  the  proceeds  of  the  policy  in  ques- 
tion or  any  part  thereof,  and, ,  in  substance, 
alleged  her  right  thereto  as  the  beneficiary 
named  in  the  policy,  which  was  issued  upon 
the  life  of  the  decedent  while  he  was  her 
husband,  in  consideration  of  the  premium  of 
$22.20,  required  at  the  time  to  be  paid  there- 
for, and  an  annual  premium  of  a  like  amount, 
to  be  paid  each  year  thereafter  by  the  in- 
sured to  the  insurance  company;  that  she, 
with  money  belonging  to  h€r,  ])aid  the  first 


premium  of  $22.20  and  each  subsequent  an- 
nual premium  that  became  due  thereon  in 
the  years  1908,  1909  and  1910,  but  that  she 
borrowed  of  the  Insurance  company  on  the 
policy,  six  dollars,  which  was  applied  in 
part  payment  of  the  last  premium,  paid  in 
April,  1910;  and  that  all  of  the  premiums^ 
referred  to,  aggregating  $88.80,  were  paid  by 
her  prior  to  the  institution  of  her  action 
against  the  decedent  [371]  for  a  divorce. 
It  was  further  alleged  in  the  answer,  counter- 
claim and  cross-petition  that  by  the  terms 
of  the  policy  issued  by  the  Metropolitan  Life 
Insurance  Company  upon  the  life  of  the  de- 
cedent, it  was  provided  that  after  four  annual 
premiums  had  been  paid,  after  default  of 
any  subsequent  premium  the  policy  would  be 
automatically  extended  and  kept  in  force  for 
a  period  of  four  years;  that  before  August 
23,  1911,  the  day  upon  which  she  was  di- 
vorced from  the  decedent,  she  became  vested 
with  an  absolute  right  in  and  to  the  proceeds 
of  the  policy,  contingent  upon  the  death  of 
the  decedent  within  the  four  years  next  fol- 
lowing the  payment  of  the  last  premium  that 
was  made,  covered  by  the  extended  insurance, 
and  that  the  decedent's  death  occurred  within 
that  time  and  without  his  having  made  any 
change  in  the  beneficiary  of  the  policy.  By 
reason  of  the  foregoing  alleged  facts  appel- 
lant asked  thai  she  be  adjudged  entitled  to 
the  $994.00,  proceeds  of  the  policy  paid  into- 
court  by  the  Metropolitan  Life  Insurance 
Company,  but  that  if  the  court  should  be 
of  opinion  that  she  was  not  entitled  to  the 
$994.00,  that  she  recover,  to  be  paid  out  of 
the  fund,  the  aggregate  amount  of  the  an- 
nual premiums  paid  by  her  on  the  policy, 
with  interest  on  each  from  the  time  it  was 
paid. 

The  answer  and  reply  filed  by  appellee  to- 
the  counter-claim  and  cross -petition  of  appel- 
lant traversed  the  averments  thereof  and 
pleaded  as  a  bar  to  the  claim  asserted  by 
her  to  the  proceeds  of  the  policy,  the  judg- 
ment of  the  Jefferson  Circuit  Court  divorcing 
her  from  the  decedent;  and  alleged  that  as 
it  was  thereby  adjudged  that  each  of  the 
parties  to  the  action  for  divorce  should  re- 
store to  the  other  such  property,  not  dis- 
posed of  at  the  commencement  of  .the  action, 
as  either  might  have  obtained  directly  or 
indirectly,  from  or  through  the  other  during 
marriage  or  in  consideration  thereof,  such 
judgment  divested  appellant  of  all  interest 
in  the  policy  in  question. 

Followinof  the  taking  of  proof  by  the  par- 
ties and  submission  of  the  case  the  court 
rendered  the  following  judgment: 

"Til is  action  having  been  heard  and  sub- 
mitted in  chief  and  the  Court  being  suflfi- 
ciently  advised,  it  is  considered,  ordered  and* 
adjudged  that  by  virtue  of  the  divorce  grant- 
ed to  the  defendant  and  cross-plaintiff,  Ar- 
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rahvola  Schauberger  from  plaintiff's  decedent, 
Edward  [372]  J.  Morel,  on  the  23d  day  of 
August,  1911,  the  said  defendant  and  cross- 
plaintiff  was  divested  of  all  her  right,  title 
and  interests  except  as  hereinafter  set  out, 
in  the  proceeds  of  the  policy  of  insurance 
issued  by  the  defendant,  Metropolitan  Life 
Insurance  Company,  upon  the  life  of  plain* 
tiff's  decedent  on  the  12th  day  of  April,  1907, 
and  that  upon  the  death  of  plaintiff*s  dece- 
dent, the  assured,  which  occurred  on  or  about 
the  28t]i  day  of  January,  1914,  the  proceeds 
of  said  policy  except  as  hereinafter  set  out 
became  the  property  of  the  estate  of  the 
plaintiff's  decedent,  Edward  J.  Morel,  de- 
ceased. 

"The  records  herein  showing  that  the  de- 
fendant, Arrahvola  Schauberger,  did,  on  the 
24th  day  of  April,  1907,  and  on  the  12th 
day  of  April,  1908,  on  the  12th  day 
of  April,  1909,  and  on  the  12th  day  of  April, 
1910,  paid  the  annual  premium  of  Twenty- 
two  Dollars  and  Twenty  Cents  ($22.20)  upon 
each  occasion,  said  sum  being  the  amount 
then  due  b}'  way  of  premium  upon  said  pol- 
icy, making  a  total  of  Eighty-eight  Dollars 
and  Eighty  Cents  ($88.80),  paid  by  defend- 
ant, Arrahvola  Morel  Schauberger,  it  is  or- 
dered and  adjudged  that  of  the  proceeds  of 
said  policy  of  life  insurance  paid  into  Court 
herein,  the  defendant  and  cross-plaintiff,  Ar- 
rahvola Schauberger,  be  and  she  is  awarded 
said  sums  so  paid  for  premiums  with  inter- 
est thereon  at  the  rate  of  six  (6)  per  cent 
per  annum  from  the  date  of  each  payment 
until  paid,  and  that  the  balance  of  the  pro- 
ceeds of  said  policy  of  insurance  be  awarded 
to  and  are  the  property  of  the  estate  of  the 
decedent,  Edward  J.  Morel. 

*'It  is  further  considered  and  adjudged 
that  each  of  the  parties,  plaintiff  and  de- 
fendant and  cross-plaintiff,  Arrahvola  Schau- 
berger, shall  pay  out  of  the  sum  awarded 
him  bis  own  costs  and  the  costs  of  the  de- 
fendant ^fetroplitan  Life  Insurance  Com- 
pany shall  be  assessed  against  the  plaintiff 
and  defendant,  Arralivola  Schauberger,  and 
that  each  of  those  parties  shall  pay  one- 
half  of  said  costs. 

"Leave  to  withdraw  said  sums  is  hereby 
granted  to  said  parties.  To  all  of  which 
the  defendant,  Arrahvola  Schauberger  ex- 
cepts and  objects  ancf  prays  an  appeal  to 
the  Court  of  Appeals,  which  is  granted." 

Appellant's  dissatisfaction  with  the  judg- 
ment led  to  this  appeal. 

It  is  now  a  settled  rule  of  law  in  this 
jurisdiction  that  if  a  husband  procures  a 
life  insurance  policy  on  himself,  [373]  naming 
his  wife  as  beneficiarv,  but  with  the 
right  reserved  to  himself  to  change  the  bene- 
ficiary, and  the  {.arties  are  thereafter 
divorced  by  a  judgment  of  a  court  of  compe- 
tent jurisdiction,  the  wife  is  thereby  divested 


of  all  interest  in  the  policy  of  insurance  and 
cannot  at  the  death  of  the  husband  claim 
the  proceeds.  In  other  words,  the  wife's  in- 
terest in  the  policy  on  the  husband's  life  is 
divested  by  the  judgment  of  divorce,  and 
this  is  true  though  the  premiums  thereon 
may  have  been  paid  by  the  wife,  but  in  the 
latter  case  she  will  be  entitled  to  be  re- 
imbursed out  of  the  proceeds  of  the  policy 
the  amount  of  the  premiums  paid  by  her 
thereon.  The  judgment  of  divorce  operates 
to  restore  to  tlie  divorced  parties  the  title 
to  such  property  as  either  may  have  obtained 
from  or  through  the  other  during  mar- 
riage, in  consideration  or  by  reason  thereof; 
and  this  is  true  whether  the  return  of  the 
property  is  ordered  by  the  judgment  of 
divorce  or  in  a  subsequent  proceeding.  If  the 
order  of  restoration  be,  as  is  often  the  case, 
merely  formal,  or  none  is  made  when  the 
divorce  is  granted,  any  question  thereafter 
arising  as  to  what  property  shall  be  restored 
by  either  party  to  the  other  may  be  settled 
by  subsequent  proceedings. 

In  Sea  v.  Conrad,  155  Ky.  61,  Ann.  Cas. 
1915C  318,  159  S.  W.  622,  47  L.R.A.(N.S.) 
1074,  the  question  involved  in  the  instant 
case  was  fully  considered  and  decided.  In 
that  case  the  husband  procured  a  policy  of 
insurance  for  $5,000.00  on  his  life,  in  which 
the  wife  was  made  the  beneficiary.  The  pol- 
icy was  what  is  known  as  a  ten-year  term 
policy,  that  is,  in  consideration  of  ten  an- 
nual premiums  the  insurance  company,  by 
the  terms  of  the  policy,  agreed  to  pay  the 
sum  of  $5,000.00  to  the  insured's  wife  with- 
in sixty  days  after  due  notice  and  satis- 
factory proof  of  his  death.  The  policy  gave 
the  insured  the  right  to  change  the  beneficia- 
ry, but  such  change  was  never  made  by  him. 
After  the  payment  of  the  tenth  annual 
premium  the  insured  was  divorced  from  his 
wife.  His  death  later  followed,  and  in  a 
contest  between  the  former  wife  and  the  ad- 
ministrator of  his  estate  it  was  held  that 
the  judgment  of  divorce  divested  her  of  all 
right  to  or  interest  in  the  proceeds  of  the 
policy,  notwithstanding  her  retention  of  the 
possession  of  the  policy  from  the  time  it 
was  issued  until  his  death.  In  the  opinion 
it  is  said: 

"There  can  be  no  doubt  of  the  fact  that 
appellee  waSj  by  the  terms  of  the  policy 
issued  upon  the  life  of  Henry  [374]  Conrad, 
named  therein  as  the  beneficiary  because  she 
was  his  wife  and  by  reason  thereof  had  an 
insurable  interest  in  his  life;  it  is  patent, 
therefore,  that  whatever  interest  or  right  she 
then  had  or  took  under  the  policy  was  acquired 
in  consideration  or  by  reason  of  her  marriage 
to  Henry  Conrad.  The  interest  or  right  she 
thus  acquired  was  destroyed  by  the  judgment 
of  divorce  which  operated,  by  virtue  of  its 
terms  and  the  nrovisions  of  the  Code,  to  divest 
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her  of  it.  It  is  not  material  that  there  was 
never  an  actual  return  of  the  policy  by  her 
to  her  former  husband,  or  that  its  return  was 
never  demanded  by  him.  The  mere  physical 
retention  of  the  policy  by  her,  whether 
intentional  or  otherwise,  did  not  confer  upon 
her  any  right  to  it,  and  the  fact  that  she 
never  demanded  or  received  the  dividends 
that  accrued  and  were  paid  upon  it,  and  that 
they  were  demanded  and  received  by  Henry 
Conrad  a«  long  as  he  lived,  shows  that  each 
of  them  understood  that  she  no  longer  had 
any  interest  in  the  policy.  The  policy  was 
merely  evidence  of  the  contract  with  the 
company,  upon  which  its  liability  could  not 
be  enforced  until  the  death  of  Henry  Conrad. 
Had  he,  at  any  time  after  his  divorce  from 
appellee,  instituted  proceedings  for  that  pur- 
pose, he  might  have  compelled  the  delivery 
to  him  of  the  policy,  but  his  failure  to  do  so, 
whether  it  arose  from  a  disinclination  to 
have  further  litigation  with  his  former  wife, 
or  other  cause,  in  view  of  his  continued  col- 
lection of  the  dividends  thereon,  is  not  to  be 
taken  as  evidencing  his  recognition  of  her 
right  to  it;  nor  is  his  administrator,  by 
reason  thereof,  now  estopped  to  claim  its 
proceeds. 

"While  appellee,  at  no  time  subsequent  to 
the  divorce  and  before  Henry  Conrad's  death, 
had  an  insurable  interest  in  his  life,  it  is 
unnecessary  to  determine  whether  that  fact, 
of  itself,  was  sufficient  to  divest  her  of 
any  interest  in  the  policy  of  insurance,  it  is 
sutficient  to  place  our  decision,  as  we  do, 
on  the  ground  that  she  was  divested  of  such 
interest  by  the  judgment  of  divorce,  and 
the  effect  section  425  of  the  Code  compels  us 
to  give  it." 

It  is  true  that  in  the  instant  case  the  in- 
sured did  not,  as  in  the  case  supra,  receive  a 
dividend  or  dividends  on  the  policy  after 
the  payment  of  the  last  annual  premium 
thereon,  but  that  fact  does  not  affect  the 
question  under  consideration.  In  the  case 
supra  the  payment  to  the  in.sured  of  the 
dividends  earned  by  the  policy  after  [375] 
his*  divorce  from  the  wife  was  not  a  control- 
ling fact  in  the  decision  of  the  case,  but 
was  mentioned  in  the  opinion  only  for  the 
purpose  of  showing  by  way  of  argument  that 
notwithstanding  the  former  wife's  retention 
of  the  policy  after  the  divorce  and  until  his 
death,  she  and  the  insured  understood  that 
she  no  longer  had  any  ii.terest  in  the  policy. 
The  opinion  distinctly  rests  the  decision 
upon  the  conclusions  that  an  insurance  policy 
is  property  and  that  any  interest  she  may 
have  had  in  the  proceeds  of  the  policy  was 
divested  by  the  judgment  of  divorce,  although 
it  had  not  expressly  directed,  as  did  the 
judgment  in  the  instant  case,  the  restoration 
to  the  divorced  parties  of  the  title  to  such 
property  as  either  may  have  obtained  from 


or  through  the  other  during  marriage,  in 
consideration  or  by  reason  thereof.  This  is 
shown  by  the  following  further  excerpt  from 
the  opinion  in  the  case  mipra: 

"We  are  of  opinion  that  the  question  here 
involved  is  controlled  by  the  provisions  of 
Section  425,  Civil  Code,  and  section  2121, 
Kentucky  Statutes.  Though  not  in  all  re- 
spects identical  in  language,  these  sections 
are  identical  in  meaning,  hence  in  this  con- 
nection it  will  be  sufficient  to  quote  either. 
Section  425,  Civil  Code,  provides: 

"  *Every  judgment  for  a  divorce  from  the 
bond  of  matrimony  shall  contain  an  order 
restoring  any  property  not  disposed  of  at  the 
commencement  of  the  action,  which  either 
party  may  have  obtained,  directly  or  indi- 
rectly, from  or  through  the  other,  during  the 
marriage,  in  consideration  or  by  reason  there- 
of; and  any  property  so  obtained,  without 
valuable  consideration,  shall  be  deemed  to 
have  been  obtained  by  reason  of  the  marriage. 
The  proceedings  to  enforce  this  order  may 
be  by  petition  of  either  party,  specifying  the 
property  which  the  other  has  failed  to  re- 
store; and  the  court  may  hear  and  determine 
the  same  in  a  summary  manner,  after  ten 
days'  notice  to  the  party  so  failing.' 

"It  is  manifestly  the  nieaning  of  the  Code 
that  the  judgment  of  divorce  operates  to  re- 
store to  the  divorced  parties  the  title  to 
such  property  as  either  may  have  obtained 
from  or  through  the  other,  during  marriage, 
'in  consideration  or  bv  reason  thereof:'  and 
this  is  true  whether  the  return  of  the  prop- 
erty is  ordered  by  the  judgment  of  divorce, 
or  in  a  subsequent  proceeding.  If  the  order 
of  restoration  be,  as  is  often  the  case,  merely 
[376]  formal,  or  none  is  made  when  the  di- 
vorce is  granted,  any  question  as  to  what 
property  shall  be  restored  by  either  party  to 
the  other  may  be  settled  by  subsequent  pro- 
ceedings. Williams  v.  Gooch,  3  Mete.  (Ky.) 
487;  Smith  v.  Smith,  22  Ky.  L.  Rep.  255; 
Bennett  v.  Bennett.  95  Ky.  545;  Johnson  v. 
Johnson,  96  Ky.  391." 

The  instant  case  does,  however,  present 
one  feature  not  found  in  Sea  v.  Conrad, 
which  is  this,  that  here  the  former  wife 
named  as  beneficiary  in  the  policy  paid  all 
the  premiums  that  were  received  by  the  in- 
surance company  on  the  policy,  but  this  faxst 
no  more  had  the  effect  to  give  her  a  right 
to  the  proceeds  of  the  policy  than  did  the 
failure  of  the  insured  to  change  the  bene- 
ficiary. It  did  and  does,  however,  give  her 
the  equitable  right  to  be  reimbursed  out  of 
the  proceeds  of  the  policy  the  amount  of  the 
premiums  so  paid  by  her,  with  interest  on 
each  from  the  time  it  was  paid.  Such  right 
is  expressly  recognized  by  the  opinion  in  Sea 
V.  Conrad,  supra,  and  the  several  cases  there- 
in cited,  and  was  accorded  her  by  the  judg- 
ment of  the  chancellor  in  this  case.     Indeed, 
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the  judgment  of  divorce,  in  divesting  her  of 
any  interest  which  she  may  have  had  In  the 
proceeds  of  the  policy  on  the  life  of  her  for- 
mer husband,  compels  him  or  his  estate  to 
restore  to  her  the  money  which  she  paid  to 
enable  him  to  carry  the  policy,  because  the 
benefit  thereof  was  obtained  by  him,  as  was 
the  interest  in  the  proceeds  of  the  policy  of 
which  she  was  the  beneficiary  as  long  as 
they  were  husband  and  wife,  in  consideration 
and  by  reason  of  the  marriage. 

In  Guthrie  v.  Guthrie,  155  Ky.  146,  159 
S.  W.  710,  the  insured  died  a  resident  of 
Shelby  County,  Kentucky,  leaving  among 
other  property  a  policy  on  his  life  of  $1,000.00 
in  the  Northwestern  Mutual  Life  Insurance 
Company.  By  the  terms  of  the  policy  the 
insurance  was  payable  to  "Mary  B.  Guthrie, 
beneficiary,  wife  of  James  M.  Guthrie."  The 
parties  were  divorced  in  Chicago,  Illinois,  on 
December  20,  1909.  James  Guthrie  died  May 
16,  1912.  The  opinion  expressly  reaffirms  the 
doctrine  announced  in  Sea  v.  Conrad,  supra, 
but  held  that  it  was  not  applicable  in  that 
case  because  the  divorce  was  obtained  in  Illi- 
nois  and  the  record  did  not  show  that  it 
was  the  duty  of  the  court  in  Illinois  to  re- 
store the  property  after  a  decree  of  divorce. 
So  in  refusing  to  divest  the  wife  of  the  in- 
terest in  the  policy  in  the  Guthrie  case,  we 
said: 

[377]  "The  appellants,  however,  insist  that 
the  divorce  granted  by  the  circuit  court  of 
Cook  County,  Illinois,  and  which  admittedly 
had  jurisdiction  of  the  parties,  like  a  Ken- 
tucky divorce  decree  of  itself,  operates  to 
bar  the  right  of  the  divorced  wife,  and  is  one 
of  the  conditions  that  divest  her  of  any  in- 
terest in  the  policy  of  insurance;  that  is, 
the  Illinois  decree  should  have  the  same  ef- 
fect as  a  divorce  granted  in  Kentucky.  The 
difficulty  is,  that  appellant  makes  no  allega- 
tion that  there  are,  or  were,  in  force  at  the 
time  of  the  divorce  in  Illinois  any  laws  of 
similar  import  to  the  Kentucky  Statute  and 
Code  above  referred  to.  Since  the  Illinois 
court  had  jurisdiction  of  the  parties  and  the 
subject  matter,  and  the  record  not  disclosing 
that  it  was  the  duty  of  that  court  under  the 
laws  of  Illinois  to  restore  any  property  ob- 
tained through  the  other  marriage,  or  in  con- 
sideration, or  by  reason  thereof,  and  in  view 
of  the  further  fact  that  James  M.  Guthrie 
never  attempted  to  change  the  beneficiary 
named  in  the  policy,  we  are  constrained  to 
hold  that  Mary  B.  Guthrie,  named  as  bene- 
ficiary, is  entitled  to  the  proceeds,  and  the 
judgment  of  the  lower  court  is,  therefore, 
affirmed." 

As  we  fully  concur  in  the  conclusions 
reached  by  the  circuit  court  in  this  case,  the 
judgment  is  affirmed. 


NOTE. 


Effect  ef  DiT«ree  vpoa  Bisl^ta  mt  Berne* 
fleiary  i&  Xmavramee. 

Introductory,  269. 

Ordinary  Life  Insurance,  269. 

Benefit  Insurance,  270. 


IfUroductwrv, 

Tliis  note  reviews  the  recent  cases  concern- 
ing the  effect  of  a  divorce  on  the  rights  of 
a  beneficiary  in  insurance.  The  earlier  cases 
on  this  subject  are  collated  in  the  notes  to 
White  V.  Brotherhood  of  American  Yeomen, 
2  Ann.  Cas.  350;  Green  v.  Green,  Ann.  Caa. 
19130  683;  and  Howe  y.  Griffith,  128  Am. 
St.  Rep.  296,  316. 

Ordinary  lAfe  Insurance, 

In  the  reported  case  the  court,  giving  effect 
to  the  Kentucky  statute,  holds  that  where  a 
policy  of  life  insurance  designates  the  wife 
of  the  insured  as  beneficiary  and  gives  to 
the  insured  the  right  of  changing  the  bene- 
ficiary, a  judgment  of  divorce  a  vinculo  di- 
vests the  wife  of  any  interest  in  the  proceeds 
of  the  policy  further  than  the  amount  of  the 
premiums  paid  by  her.  This  holding  is  sup- 
ported by  the  decisions  rendered  in  Sea  v. 
Conrad,  155  Ky.  51,  Ann.  Cas.  1915C  318, 
159  S.  W.  622,  47  L.R.A.(N.S.)  1074,  and 
Western,  etc.  Life  Ins.  Co.  v.  Webster,  re- 
ported in  full,  post,  this  volume,  at  page  271. 
See  also  Guthrie  v.  Guthrie,  155  Ky.  146, 
159  S.  W.  710. 

The  general  rule Jn  jurisdictions  other  than 
_  Kentucky  is  that  .the  interest  of  the  bene- 
ficiary in  an  ordinary  life  insurance  policy 
is  a  vested  one,  and  the  right  to  collect  the 
proceeds  of  the  policy  is  not  affected  by  a 
divorce  of  the  beneficiary  from  the  insured. 
Filley  v.  Illinois  L.  Ins.  Co.  91  Kan.  220, 
137  Pac.  793,  L.R.A.1915D  130;  Filley  v.  Illi- 
nois L.  Ins.  Co.  93  Kan.  193,  144  Pac.  257, 
L.R.A.1915D  134;  Guthrie  v.  Guthrie,  155 
Ky.  146,  159  S.  W.  710  (giving  effect  to 
Illinois  decree)  ;  Salvin  v.  Salvin,  165  App. 
Div.  362,  151  K  Y.  S.  60;  Christman  v. 
Christman,  163  Wis.  433,  157  N.  W.  1099. 
Thus  in  Guthrie  v.  Guthrie,  supra,  it  was 
said:  "In  ordinary  life  policies  it  has  been 
generally  held  in  other  jurisdictions  that  the 
beneficiary  takes  a  vested  interest  when  the 
policy  is  issued,  conditioned  upon  the  right 
of  the  insured  to  change  it,  and  that  nothing 
short  of  this  change  by  the  insured,  not  even 
a  divorce  from  her,  will  operate  to  divest 
her  of  the  interest.  This  court  has  never 
approved  of  that  rule.  In  the  recent  case  of 
Sea  V.  Conrad  handed  down  on  October  1st 
and  published  in  155  Ky.  61,  the  question  for 
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the  first  time  waa  squarely  presented  to  this 
court,  and  was  there  held  that  the  right  of 
such  claimants  is  controlled  by  the  provi- 
sions of  section  425  of  the  civil  code,  and 
section  2121  of  the  Kentucky  statutes.  .  .  . 
The  appellants  .     .     insist  that  the  di- 

vorce granted  by  the  circuit  court  of  Cook 
county,  Illinois,  and  which  admittedly  had 
jurisdiction  of  the  parties,  like  a  Kentucky 
divorce  decree  of  itself,  operates  to  bar  the 
right  of  the  divorced  wife,  and  is  one  of  the 
conditions  that  divoiit  lier  of  any  interest  in 
the  policy  of  insurance;  that  is,  the  Illinois 
decree  should  have  the  same  effect  as  a  di- 
vorce granted  in  Kentucky.  The  difficulty  is, 
that  appellant  makes  no  allegation  that  there 
are,  or  were  in  force  at  the  time  of  the  di- 
vorce in  Illinois,  any  laws  of  similar  import 
to  the  Kentucky  statute  and  code  above  re- 
ferred to.  Since  the  Illinois  court  had  juris- 
diction of  the  parties  and  the  subject-matter, 
and  the  record  not  disclosing  that  it  was  the 
duty  of  that  court  under  the  laws  of  Illinois 
to  restore  any  property  obtained  through  the 
other  marriage,  or  in  consideration,  or  by 
reason  thereof,  and  in  view  of  the  further 
fact  that  James  M.  Guthrie  never  attempted 
to  change  the  beneficiary  named  in  the  policy, 
we  are  constrained  to  hold  that  Mary  B. 
Guthrie  named  as  beneficiary  is  entitled  to 
the  proceeds." 

In  Cbristman  v.  Christman,  163  Wis.  433, 
157  N.  W.  1099,  it  appeared  that  the  policy 
in  suit  contained  the  following  clause:  "The 
insured,  having  reserved  the  right,  may 
change  the  beneficiary  or  beneficiaries  at  any 
time  during  the  continuance  of  this  policy  by 
written  notice  to  the  company,  at  the  home 
office,  provided  this  policy  is  not  then  as- 
signed." The  wife,  who  was  the  beneficiary, 
subsequently  obtained  a  divorce  from  the  in- 
sured. Shortly  thereafter  the  insured  died, 
leaving  a  will  in  which  he  bequeathed  the 
proceeds  of  the  policy  to  persons  other  than 
the  named  beneficiary.  The  court  said: 
"Since  the  wife  took  a  vested  interest  in  the 
policy  at  the  time  she  was  made  a  beneficiary, 
which  interest  could  be  divested  only  in  the 
manner  reserved  in  the  policy  contract,  it 
becomes  unnecessary  to  determine  whether  or 
not  she  sustained  the  status  of  wife  for  one 
year  after  the  decree  of  divorce  was  granted. 
Conceding  that  she  did  not  sustain  such 
status,  the  policy  would  still  belong  to  her 
because  her  interest  therein  had  not  been 
effectually  divested." 

The  effect  of  the  designation  of  the  bene- 
ficiary as  the  "wife  of  the  insured"  was  dis- 
cussed in  Salvin  v.  Salvin,  165  App.  Div.  362, 
161  N.  Y.  S.  60,  as  follows:  *Tlie  plaintiff's 
action  is  based  upon  the  theory  that  the 
designation  of  the  beneficiary  as  'Bertha,  the 
wife  of  the  insured,'  imports  an  implied  con- 
dition that  such   beneficiary,  to  receive  the 


proceeds  of  the  policy,  should  continue  to  be 
his  wife  up  to  the  time  of  his  death,  and 
that  her  prior  divorce,  even  though  granted 
in  her  favor  and  at  her  instigation,  termi- 
nated Iter  interest  in  the  policy.  We  think 
this  claim  is  unte'^able.  The  words  'wife  of 
the  insured'  were  purely  descriptive,  and 
could  not  affect  the  rights  of  the  beneficiary 
named  therein,  who  was  Bertha  Salvin." 

In  Filley  v.  Illinois  L.  Ins.  Co.  93  Kan. 
193,  144  Pac.  257,  L.R.A.1915D  134,  the  effect 
of  a  divorce  on  a  policy  giving  an  option 
to  divest  the  rights  of  the  beneficiary  was 
discussed,  the  court  saying:  "It  is  contended 
that  Fannie  E.  Filley  [the  divorced  wife  of 
the  insured]  had  no  vested  interest  in.  the 
policy  of  insurance,  for  the  reason ,  that  if 
the  insured  lived  to  the  age  of  sixty-four 
years  he  had  the  option  of  receiving  the 
cash  benefit  of  the  policy  to  himself  and  thus 
divesting  any  interest  of  Fannie  E.  Filley 
therein.  This  constituted  a  condition  subse- 
quent and  not  a  condition  precedent.  The 
general  rule  seems  to  be  that  the  person 
designated  as  the  beneficiary  in  a  life  insur- 
ance policy  is  entitled  to  the  benefit,  and 
neither  the  insured  nor  the  insurer  can 
change  it  to  the  detriment  of  the  beneficiary. 
We  think  the  right  to  the  benefit 
provided  in  this  policy  vested  immediately 
in  Fannie  E.  Filley,  subject  only  to  the  right 
of  the  insured  as  provided  therein.  Her  right 
was  subject  to  a  defeasance,  but  was  a  sub- 
stantial vested  right  until  the  defeasance 
should  occur,  and  it  never  did  occur.  The 
insured  could  defeat  the  beneficiary's  rights 
under  the  policy  only  as  provided  therein." 

As  to  the  effect  of  a  property  agreement 
preceding  divorce,  see  Simmons  v.  Miller,  171 
Cal.  23,  151  Pac.  545. 

BenefU  Inmirance, 

In  the  case  of  policies  or  certificates  issued 
by  fraternal  insurance  or  benefit  associa- 
tions, the  right  of  the  beneficiary  to  the 
proceeds  of  the  benefit  certificate  is  usually 
made  to  depend  on  the  relationship  sustained 
by  the  beneficiary  at  the  time  of  the  mem- 
ber's death;  and  aa  a  general  rule  the  right 
of  a  wife,  who  is  designated  as  the  bene- 
ficiary in  the  certificate,  is  defeated  by  an 
absolute  divorce.  This  rule  was  recently  rec- 
ognized in  Guthrie  v.  Guthrie,  155  Ky.  146, 
159  S.  W.  710. 

In  Johnson  v.  Grand  Lodge,  etc.  91  Kan. 
314,  137  Pac.  1190,  50  L.R.A,(N.S.)  461,  the 
court  distinguished  a  decision  concerning  or- 
dinary life  insurance,  saying:  "In  Filley  v. 
Illinois  L.  Ins.  Co.  [91  Kan.]  220,  the  right 
of  a  divorced  wife  to  recover  upon  a  policy 
of  insurance,  naming  her  as  the  beneficiary, 
is  upheld;  the  distinction  between  that  caae 
and    this   resting    wholly    upon    the    statute 
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(Gen.  Stat.  1909,  §  4303)  which  controls  in 
the  case  of  beneficiary  associations,  and  which 
has  no  force  or  effect  upon  ordinary  life 
insurance  policies.*'  And  in  disposing  of  the 
case  the  court  said:  ''Section  4303  of  the 
General  Statutes  of  3009,  which  controls  fra- 
ternal beneficiary  associations,  reads:  The 
payment  of  death  benefits  of  such  an  asso- 
ciation shall  be  to  the  families,  heirs,  blood 
relatives,  affianced  husband  or  affianced  wifie 
of,  or  to  persons  dependent  upon,  the  member 
thereof.'  .     .     The  whole  case  turns,  in 

our  opinion,  upon  whether  Cora  A.  Johnson 
was  a  dependent  of  Charles  A.  Johnson  at 
the  time  of  his  death.  On  January  10,  when 
the  divorce  was  granted,  the  court  gave  the 
plaintiff  a  judgment  against  Charles  A.  John- 
son for  $1500,  and  the  same  was  charged  as 
a  lien  upon  the  property  of  the  defendant. 
The  court  is  of  the  opinion  that  by 
reason  of  the  peculiar  character  of  the  judg- 
ment in  her  favor  she  was  more  than  a  mere 
judgment  creditor.  The  claim  upon  which 
she  was  granted  the  relief  had  its  origin  in 
the  obligations  which  arose  out  of  the  mari- 
tal relation.  True,  the  claim  for  future  sup- 
port and  maintenance  was  merged  in  the 
judgment;  but  aft^r  the  divorce  and  until 
the  judgment  was  satisfied,  the  former  hus- 
band, so  long  as  he  lived,  was  under  an 
obligation  to  provide  for  her  support  and 
maintenance  by  paying  the  judgment.  The 
obligation  could  only  be  discharged  by  satis- 
faction of  the  judgment.  ...  If,  therefore, 
it  were  in  good  faith  claimed,  or  if  it  ap- 
peared from  the  record,  that  by  the  death  of 
her  former  husband  the  plaintiflf  was  deprived 
of  the  means  to  enforce  the  collection  of  her 
judgment,  we  would  have  no  hesitation  in 
holding  that  when  his  death  occurred  she 
was  a  dependent  upon  him  within  the  mean- 
ing of  that  term  as  used  in  the  by-laws  of 
the  order  and  the  statutes  referred  to;  and 
that  she  could  in  that  event  have  maintained 
this  action  for  the  purpose  of  recovering  the 
amount  of  her  judgment  and  costs;  but  no 
more.  Any  balance  due  upon  the  policy 
would,  in  our  opinion,  be  payable  to  the  heirs 
of  the  member.  It  is  as  plain  as  the  noonday 
sun,  however,  that  this  is  not  the  theory 
upon  which  the  plaintiff  seeks  to  recover. 
Since  she  was  no  longer  the  wife  of  Charles 
A.  Johnson,  the  question  whether  she  was 
dependent  upon  him  within  the  meaning  of 
the  by-laws  of  the  order  and  the  statute  re- 
ferred to  became  a  question  that  depended 
upon  facts,  and  the  burden  rested  upon  her 
to    establish    them.  We   conclude 

.  .  .  that  the  plaintiff  is  not  a  dependent 
upon  the  former  husband  within  the  meaning 
of  the  by-laws  of  the  order  and  the  statutes." 
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172  Ky,  444;  1S9  8.  W.  429. 


Iilfe  Insnraaee   —  Necessity   of  Inanr- 
able  Interest. 

A  policy  taken  out  on  the  life  of  another, 
by  one  who  pays  all  the  premiums,  is  void  un- 
less the  person  taking  it  out  has  at  that  time 
an  insurable  interest  in  the  life  of  the  other, 
since  otherwise  it  would  be  a  wagering  con- 
tract and  against  public  policy. 

[See   128   Am.    St.    Kep.   304.] 

TXTliat  Coaatltntes  Insurable  Interest  — 
•    Pntative  Wife. 

Where  a  man  and  woman  live  together  as 
husband  and  wife,  either  has  an  insurable  in- 
terest in  the  life  of  the  other  irrespective  of 
whether   there   is  a   valid   marriage. 

[See  note  at  end  of  this  case.] 

What   Relationship   Creates   Insnrahle 
Interest. 

''Insurable  interest"  is  not  dependent  upon 
who  pays  the  premiums,  but  solely  upon  the 
relationship  which  the  parties  bear  toward 
each  other,  which  must  be  such  as  will  jus- 
tify a  reasonable  expectation  of  advantage 
or  benefit,  to  the  party  obtaining  the  insur- 
ance, from  the  continuance  of  the  insured 
life. 

Effeet  of  Divoree  between  Insured  and 
Benefleiary. 

Where  a  woman,  living  with  a  man  as  his 
wife  under  a  formal  but  illegal  marriage,  had 
him  procure  a  policy  on  his  life  containing  a 
change  of  beneficiary  clause  and  she  paid  the 
premiums  therefor,  a  judgment  annulling  her 
marriage  as  void  ab  initio  terminates  her  in- 
surable interest  in  his  life;  Ky.  St.  §  2121, 
as  to  restoration  of  property  to  either  spouse 
upon  divorce  "from  the  bond  of  matrimony," 
not  applying. 

^Spo  2  Aj\x\.  Cfls  351:  Ann  Cas.  1913D 
685 ;  Ann.  Gas.  1917B  269.] 

Same. 

Where  a  woman,  after  the  termination  of 
her  insurable  interest  by  divorce  from  her 
husband,  nevertheless  continued  until  his 
death  to  pay  premiums  on  a  policy  on  his 
life  in  which  she  had  been  beneficiary,  she  is 
entitled,  on  his  death,  to  recover  from  the 
insurance  company  only  the  amounts  paid 
by  her  as  premiums,  with  interest. 

Appeal     from     Circuit     Court,     Campbell! 
county. 

Action  by  Carrie  Webster,  plaintiff,  against 
Western  and  Southern  Life  Insurance  Com- 
pany,   defendant.      Judgment    for    plaintiff. 
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Defendant  appeals.     The  facts  are  stated  in 
the  opinion.    Reversed. 

A.,  M.  Caldwell  for  appellant. 
Jtidson  A.  Shuey  and  L.  J.  Crawford  for 
appellee. 

[444]  Clarke,  J. — Appellee  filed  this  ac- 
tion seeking  to  recover  of  appellant  the  sum 
of  $1,000.00,  the  amount  of  a  policy  issued 
by  appellant  upon  the  life  of  James  P. 
Weesner  on  the  29th  day  of  June,  1907,  in 
which  she  was  designated  as  [445]  the  bene- 
ficiary, alleging  that  she  was  married  to 
Weesner  on  the  14th  day  of  February,  1906, 
and  that  he  had  died  on  or  before  the 
22nd  day  of  March,  1915.  She  further 
alleged  that  the  policy  was  issued  and 
delivered  to  her  and  Weesner,  but  that 
she  had  paid  all  .the  premiums  that  were 
paid  upon  it,  and  that  she  had  been  divorced 
from  insured  by  judgment  of  the  Campbell 
circuit  court  on  the  7th  day  of  January,  1909 ; 
that  the  company  had  refused  to  accept  the 
offered  proof  of  Weesner's  death,  or  to  pay 
her  the  amount  of  the  policy.  A  demurrer 
was  filed  to  the  petition  and  overruled. 

Appellant  answered  in  three  paragraphs. 
In  the  first  paragraph  it  denied  that  Weesner 
was  dead;  in  the  second  it  denied  that  ap- 
pellee was  the  legal  wife  of  the  insured  or 
that  she  had  any  instirable  interest  in  his 
life,  and  tendered  and  paid  into  court  the 
sum  of  $2^7.75,  alleged  to  be  the  total  amount 
of  premiums,  with  interest  and  costs  then  ac- 
crued, paid  by  appellee,  which  it  asked  that 
appellee  be  required  to  accept  in  full  settle- 
ment of  all  demands.  In  the  third  paragraph 
appellant  alleged  that  if  appellee  ever  had 
any  interest,  insurable  or  otherwise,  in  the 
policy  of  insurance  sued  on,  or  in  the  life 
of  James  P.  Weesner,  such  rights  were  ter- 
minated by  the  judgment  of  divorce. 

A  demurrer  was  sustained  to  the  second 
and  third  paragraphs  of  the  answer,  and 
appellee  declined  to  accept  the  amount  ten- 
dered and  paid  into  court  in  full  satisfaction 
of  her  claim.  At  the  conclusion  of  the  evi- 
dence, both  appellee  and  appellant  entered  a 
motion  for  a  peremptory  instruction.  The 
motion  of  appellant  was  overruled,  to  which 
it  excepted,  while  the  motion  of  appellee  was 
sustained,  to  which  appellant  objected  and 
excepted,  and  the  jury  pursuant  to  the  in- 
structions of  the  court  returned  a  verdict  in 
favor  of  appellee  for  the  full  amount  of  the 
policy,  upon  which  judgment  was  entered,  and 
from  which  judgment  this  appeal  is  prose- 
cuted. 

Numerous  errors  are  relied  upon  by  ap- 
pellant for  reversal,  but  as  the  questions  in- 
volved depend  upon  the  validity  of  the  con- 
tract, it  will  only  be  necessary  to  construe 
the  contract  in  the  light  of  the  facts  of 
record. 


Since  appellee  alleged  in  her  petition  thai 
"the  said  contract  of  insurance  was  entered 
into  by  and  between  the  said  James  P.  Wees- 
ner, plaintiff  and  defendant  therein,"  but  that 
she  had  paid  all  the  premiums  paid  to  ap- 
pellant upon  the  policy,  it  was  necessary  to 
the  validity  of  the  [446]  contract  that  she 
should  have,  at  the  time  the  contract  was  made, 
an  insurable  interest  in  the  life  of  Weesner; 
otherwise  it  would  have  been  a  wagering  con- 
tract and  against  public  policy.  W^estern,  etc., 
L.  Ins.  Co.  V.  Grimes,  138  Ky.  338,  128  S. 
W.  65,  and  Rupp  v.  Western  L.  Indemnity 
Co.  138  Ky.  18,  127  S.  W.  490,  29  L.R.A. 
(N.S.)  675.  That  appellee  and  Weesner  were 
not  legally  married  is  admitted,  and  appellant 
contends  that  appellee  therefore  did  not  have 
an  insurable  interest  in  his  life.  In  Joyce 
on  Insurance,  Section  155,  it  is  said:  "Al- 
though it  is  held  that  by  the  term  wife  is 
meant  a  lawful  wife,  yet  a  woman  has  an 
insurable  interest  in  the  life  of  a  man  with 
whom  for  years  she  has  been  living  as  his 
wife."  In  Mutual  Ben.  L.  Ins.  Co.  v.  Martin, 
108  Ky.  11,  55  S.  W.  694,  this  court  said: 
"Where  a  man  and  woman  live  together  as 
husband  and  wife  either  has  an  insurable 
interest  in  the  life  of  the  other  irrespective 
of  whether  there  is  a  valid  marriage."  See 
also  25  Cyc.  705. 

It  is  true  that  in  all  of  the  cases  so  hold- 
ing which  we  have  examined,  the  policy  was 
procured  by  the  insured  and  the  premiums  paid 
by  him,  but  insurable  interest  is  not  depend- 
ent upon  who  pays  the  premiums,  but  solely 
upon  the  relationship  the  parties  bear  to- 
ward each  other.  As  said  in  Warnock  v. 
Davis,  104  U.  S.  775,  26  U.  S.   (L.  ed.)   924: 

"It  is  not  easy  to  define,  with  precision, 
what  will  in  all  cases  constitute  an  insurable 
interest  so  as  to  take  the  contract  out  of  the 
class  of  wager  policies.  It  may  be  stated 
generally,  however,  to  be  such  an  interest, 
arising  from  the  relations  of  the  party  ob- 
taining the  insurance,  either  as  creditor  of 
or  security  for  the  insured,  or  from  the  ties 
of  blood  or  marriage  to  him,  as  will  jus- 
tify a  reasonable  expectation  of  advantage  or 
benefit  from  the  continuance  of  his  life." 

As  the  policy  was  issued  upon  the  life  of 
Weesner  while  he  and  appellee  were  living 
together  as  husband  and  wife  pursuant  to  a 
formal  but  illegal  marriage,  and  they  were 
recognized  as  such  by  friends  and  acquaint- 
ances, we  conclude  appellee  had,  when  the 
policy  was  issued,  an  insurable  interest  in 
the  life  of  Weesner,  such  as  permitted  her 
to  pay  the  premiums  thereon,  and  that  the 
contract  was  not  therefore  void. 

But  one  other  question  with  reference  to  the 
policy  remains  and  that  is,  did  the  judgment 
annulling  the  marriage  of  appellee  and  the 
insurer  upon  the  ground  that  it  was  void 
ah  initio  because  Weesner  had  a  living  wife 
from  whom  he  had  been  divorced,  terminate 
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ber  interest  [447]  in  the  contract?  Appel- 
lants contend  that  it  does  and  that  she  is 
only  entitled  to  recover  the  amount  she  has 
paid  to  it  as  premiums,  with  interest, 
which  amount  it  tendered  in  full  settle- 
ment of  the  claim.  In  support  of  this  con- 
tention appellant  cites  Schauberger  v.  Morel, 
1«8  Ky.  368,  182  S.  W.  198,  and  Sea  v.  Con- 
rad, 155  Ky.  51,  Ann.  Cas.  1915C  318,  159 
S.  W.  622,  47  L.R.A.(N.S.)  1074,  in  the 
former  of  which  cases  this  court  said: 

"It  is  now  a  settled  rule  of  law  in  this 
jurisdiction  that,  if  a  husband  procures  a 
life  insurance  policy  on  himself,  naming  his 
wife  as  beneficiary,  but  with  the  right  re- 
served to  himself  to  change  the  beneficiary, 
and  the  parties  are  thereafter  divorced  by  a 
judgment  of  a  court  of  competent  jurisdic- 
tion, the  wife  is  thereby  divested  of  all  in- 
terest in  the  policy  of  insurance,  and  cannot 
at  the  death  of  the  husband  claim  the  pro- 
ceeds. In  other  words,  the  wife's  interest  in 
the  policy  on  the  husband's  life  is  divested 
by  the  judgment  of  divorce,  and  this  is  true, 
though  the  premiums  thereon  may  have  been 
paid  by  his  wife,  but  in  the  latter  case  she 
will  be  entitled  to  be  reimbursed  out  of  the 
proceeds  of  the  policy  the  amount  of  the 
premiums  paid  by  her  thereon.  The  judg- 
ment of  divorce  operates  to  restore  to  the 
divorced  parties  the  title  to  such  property  as 
either  may  have  obtained  from  or  through 
the  other  during  marriage  in  consideration 
or  by  reason  thereof,  and  this  is  true  whether 
the  return  of  the  property  is  ordered  by  the 
judgment  of  divorce  or  in  a  subsequent  pro- 
ceeding. If  the  order  of  restoration  be,  as  is 
often  the  case,  merely  formal,  or  none  is  made 
when  the  divorce  is  granted,  any  question 
thereafter  arising  as  to  what  property  shall 
be  restored  by  either  party  to  the  other  may 
be   settled   by   subsequent  proceedings." 

Counsel  for  appellee  contends  that  the  above 
rule  applies  only  where  there  has  been  a 
divorce  from  a  legal  marriage  and  has  no  ap- 
plication where  the  judgment  annuls  a  void 
marriage;  that  the  above  rule  is  dependent 
upon  Section  425  of  the  Civil  Code  and  Sec- 
tion 2121  of  the  Kentucky  Statutes;  that 
neither  of  these  statutory  provisions  has  ref- 
erence to  any  divorce  except  from  the  bonds 
of  matrimony  such  as  exist  under  a  legal 
marriage,  but  which  never  existed  between 
appellee  and  the  insured. 

Appellee  cites  from  the  latter  part  of  Sec- 
tion 2121  of  the  Statutes  the  following: 

"Upon  final  judgment  of  divorce  from  the 
bond  of  matrimony  the  parties  shall  be  re- 
stored such  property,  [448]  not  disposed  of  at 
the  commencement  of  the  action,  as  either  ob- 
tained from  or  through  the  other  before  or 
during  the  marriage  in  consideration  thereof," 
in  support  of  his  argument  that  it  is  only  a 
judgment  of  divorce  from  the  bond  of  matri- 
Ana.  Cas.  1917C. — 18. 
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money"   that  restores  property  acquired  by 
reason  of  the  marriage. 

The  argument  is  ingenuous,  and,  if  sound, 
leaves  a  psuedo  wife  in  a  very  much  better 
position  with  reference  to  property  acquired 
by  her  from  the  illegal  husband  during  and  by 
reason  of  an  illegal  marriage  relationship 
when  same  is  declared  a  nullity  than  a  l^al 
wife  is  left  with  reference  to  property  ac- 
quired by  her  from  her  husband  during  and 
by  reason  of  a  legal  marriage  when  same 
is  dissolved.  This  anomalous  condition  can 
receive  judicial  sanction  only  if  it  necessarily 
results  from  statutory  enactment,  and  we  do 
not  believe  that  any  such  necessity  exists 
here.  The  quotation  by  counsel  for  appellee 
from  Section  2121,  supra,  when  taken  by  it- 
self would  seem  to  indicate  that  restoration  of 
property  might  apply  alone  to  a  final  judg- 
ment of  divorce  from  the  bonds  of  matrimony, 
but  when  you  read  the  entire  section  of  the 
statutes,  it  is  apparent  that  the  only  pur- 
pose of  the  legislature  in  restricting  the  lan- 
guage to  a  final  judgment  of  divorce  from  the 
bonds  of  matrimony  was  to  distinguish  such 
a  divorce  from  a  judgment  of  divorce  from 
bed  and  board,  following  which  there  is  no  res- 
titution of  property.  The  entire  section  deals 
with  property  rights  of  husband  and  wife, 
and  it  is  clear  that  the  legislature  intended 
by  its  enactment  that  an  absolute  divorce 
as  distinguished  from  a  separation  from  bed 
and  board  should  carry  with  it  a  restoration 
of  property  acquired  by  one  spouse  from  the 
other  during  and  by  reason  of  the  marriage 
relationship,  and  that  this  section  was  meant 
to  apply  to  all  absolute  divorces,  and  applies 
with  equal  force  to  a  judgment  annulling  a 
marriage  that  was  void  ah  initio.  But  even 
if  this  were  not  true,  for  another  reason  ap- 
pellee could  not  under  the  facts  here  be  per- 
mitted to  recover  more  than  the  amount  that 
she  had  paid  to  the  company  with  interest. 
Although  she  had  an  insurable  interest  such 
as  authorised  her  to  pay  the  premiums  so 
long  as  she  and  the  insured  lived  together 
as  husband  and  wife,  without  contravening 
public  policy  against  wagering  contracts, 
when  that  relationship  ceased  she  no  longer 
had  any  interest  in  his  life  and  could  not 
then  pay  premiums  to  keep  alive  upon  his  life 
[440]  without  engaging  in  a  wagering  con- 
tract. .There  can  be  no  doubt  that  after  her 
marriage  to  the  insured  was  annulled  she  had 
no  insurable  interest  in  his  life,  since  her 
insurable  interest  was  based  upon  a  mere  co- 
habitation which  could  not  survive  the  ex- 
istence of  the  relationship.  This  case  is  in 
no  wise  analogous  to  cases  where  one  of  the 
two  dies  while  the  relationship  exists,  and 
the  survivor  is  permitted  to  collect  the  policy. 
The  policy  here  not  only  did  not  mature  while 
the  conditions  creating  an  insurable  interest 
existed,  but  in  order  to  mature  the  policy  it 
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was  necessary  for  appellee  to  pay  the  pre- 
miums for  more  than  five  years  upon  a  policy 
insuring  a  life  in  which  she  had  no  insurable 
interest.  In  Sea  v.  Conrad  and  Schauberger 
V.  Morel,  supra,  it  was  held  that  a  life  in- 
surance policy  containing  a  change  of  bene- 
ficiary clause  was  the  property  of  the  insured 
even  if  the  premiums  were  paid  by  the  bene- 
ficiary. The  policy  here  then,  since  it  con- 
tains such  a  clause,  was  the  property  of 
Weesner,  and  appellee  had  no  interest  in  same 
except  as  beneficiary  subject  to  his  right  of 
change,  and  consequently  no  right  to  keep  it 
alive  by  payment  of  the  premiums  in  the 
absence  of  an  insurable  interest  in  the  life 
of  the  assured.  For  her  so  to  do,  even  with 
the  consent  of  appellant,  would  be  engaging 
in  the  maintenance  of  a  wagering  contract 
which  is  against  public  policy.  Western, 
etc.  L.  Ins.  Co.  v.  Grimes'  Admr.  supra. 
The  only  interest  appellee  had  in  the  policy 
after  the  termination  of  her  insurable  interest 
in  the  life  of  the  insured  was  the  amount  of 
the  premiums  that  she  had  paid  upon  the 
policy. 

It  therefore  results  the  court  erred  in  sus- 
taining a  demurrer  to  that  portion  of  appel- 
lant's answer  confessing  liability  for  the  pre- 
miums paid  by  appellee  and  tendering  the 
amount  of  same  with  interest. 

Wherefore  the  judgment  is  reversed  for 
proceedings   consistent   herewith. 


NOTE. 

In  the  reported  case  it  is  held  that  where 
a  man  and  woman  are  living  together  as 
husband  and  wife  pursuant  to  a  formal  but 
illegal  marriage,  an  insurance  policy  on  the 
life  of  the  man  in  favor  of  the  putative  wife 
is  valid.  But  in  view  of  the  Kentucky  statute 
and  of  the  clause  in  the  insurance  policy  re- 
serving  to  the  insured  the  right  to  change  the 
beneficiary,  it  is  further  held  that  a  judg- 
ment annulling  the  illegal  marriage  termi- 
nates the  interest  of  the  putative  wife  in  the 
contract  of  insurance  except  as  to  the  amount 
of  the  premiums  paid. 

The  validity  of  a  life  insurance  policy  in 
favor  of  the  paramour  or  putative  wife  of 
the  insured  ia  discussed  in  the  note  to  Mutual 
Ben.  L.  Ins.  Go.  v.  Cummings,  Ann.  Oaii.  1915B 
535.  And  the  effect  of  divorce  upon  the 
rights  of  a  beneficiary  in  insurance  ia  treated 
in  the  notes  to  White  v.  Brotherhood  of 
American  Yeomen,  2  Ann.  Cas.  350;  Qreen 
V.  Green,  Ann.  Cas.  1913D  683;  Schau- 
berger V.  Morel,  reported  ante,  this  volume,  at 
page  266;  and  Howe  v.  Griffin,  128  Am.  St. 
Rep.  296,  316. 


GREENE  COUNTl 


V. 


Missouri  Supreme  Court — December  19,  1914. 

203  Mo.  77;  172  S.  JV.  376. 

Coaatiti&tio&al  Iaw  —  Validity  of  Stat« 
vie  —  ITiioomatitntioaality  Must  Be 
Clear. 

A  statute  will  not  be  declared  unconstitu- 
tional, unless  clearly  so,  and  not  merely  be- 
cause doubts  arise  as  to  its  validity. 

Stare  Deoisia  •—  Coaatitiitioiial  Ques- 
tioB  —  Sinele  PreTiona  Deeisieii. 

As  a  general  rule,  a  conatitutioiial  ques- 
tion once  decided  is  no  longer  open,  though, 
where  the  opinion  is  radically  wrong,  the 
court  on  a  new  appeal  in  the  same  case,  or  in 
another  case,  will  correct  the  error,  unless 
prevented  by  tlie  rule  of  stare  decisis. 

[See  Ann.  Cas.  1914A  1080.] 

Conatitntional  Law  — -  Eatoppel  to  At- 
tack Statute. 

A  part^  may  be  estopped  to  assert  the  un- 
constitutionality of  a  statute  in  a  suit  on  a 
bond  given  by  him  under  it,  from  which  he 
has  received  benefits. 

Eatoppel  of  Publie  Ollleer  ^  Receipt  of 
Feea  imder  Statute. 

Where  an  officer  collected  fees  under  a  stat- 
ute, in  force  when  he  was  elected  and  when 
he  qualified,  he  could  not  dispute  the  validity 
of  a  provision  of  the  statute  prescribing  liow 
the  fees,  when  collected,  should  be  disbursed. 

[See  note  at  end  of  this  case.] 

Presumption  of  Couatitutionality  — 
Scope  of  Preaumption. 

The  presumption  of  the  conatitutionality 
of  a  statute  attaches  to  each  separable  pro- 
vision thereof,  and  the  invalidity  of  any  pro- 
viaion  must  be  made  to  appear  beyond  a  rea- 
sonable doubt,  before  the  court  can  declare 
any  provision  invalid. 

Statutes  —  Partial  I&validity  —  Elfeet. 

Where  a  statute  is  in  part  invalid,  the 
court  must  uphold  the  balance,  where,  by  so 
doing,  it  carries  out  the  legislative  intent. 

[See  Ann.  Cas.  1916D  6.] 

CoBstitutional  Law  —  Eatoppel  to  At- 
tack Statute  —  Receipt  of  Feea  by 
Officer. 

Laws  1905,  p.  155,  fixing  fees  of  probate 
courts,  and  providing  for  the  payment  of  a 
part  of  the  fees  into  the  county  treasury  for 
the  benefit  of  the  school  fund  of  the  county, 
and  lepealing  all  inconsistent  acts  and  parts 
of  acts,  repeals  Rev.  St.  1899,  §  3240,  pre- 
scribing the  fees  of  probate  courts,  and  a 
judge  of  a  probate  court,  elected  after  the 
Act  of  1905  took  effect,  can  only  collect  fees 
pursuant  to  the  authority  conferred  thereby, 
and,  when  he  collects  fees,  he  ia  eatopped 
from  asserting  the  unconstitutionality  of 
the  provision  for  the  payment  of  feea  into 
the  county  treasury. 

[See  note  at  end  of  this  caae.] 
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Courts  —  Payment  pf  Fees  into  Covaty 


The  proviso  in  Rev.  St.  1909,  §  10695,  for 
the  payment  into  the  county  treasury  of  a 
part  of  the  fees  collected  by  judgeis  of  probate 
courts,  is  not  unconstitutional  as  a  sale  of 
justice  prohibited  by  Const,  art.  2,  §  10. 

Judses    —    CompemaatioA    of    Probato 
Jndse. 

A  probate  judge  elected  before  the  enact- 
ment of  Laws  1911,  p.  304,  fixing  compensa- 
tion for  circuit  judges  acting  as  members  of 
the  jury  commission  created  thereby,  is  not 
entitled  to  have  the  compensation  considered 
in  determining  the  amount  of  fees  he  may 
retain  under  Kev.  St.  §  10695,  based  on  the 
increase  the  circuit  judges  will  receive,  and 
thereby  increase  his  salary  during  his  term, 
in  violation  of  Const,  art.  14,  §  8. 


Rev.  St.  1909,  §  10695,  prescribing  the 
fees  of  judges  of  probate  courts,  but  declaring 
that,  after  deducting  reasonable  and  neces- 
sary expenses  for  clerk  hire,  the  amount  of 
fees  collected,  exceeding  the  compensation  for 
a  judge  of  the  circuit  court,  must  be  paid 
into  the  county  treasury,  must  be  strictly 
construed  against  a  probate  judge,  and  a 
probate  judge,  who  performs  clerical  work 
himself,  is  not  entitled  to  compensation  there- 
for in  excess  of  that  prescribed  in  determin- 
ing the  amount  he  must  pay  into  the  county 
treasury. 

Statutes    —    OonstmetioB    •—    Judicial 
Hotiee  of  CttrTOBt  History. 

The  court,  in  determining  the  validity  of 
a  statute,  may  take  judicial  notice  of  current 
history  and  the  mischief  the  statute  attempt- 
ed to  provide  against. 

Statutes     —     VaUdity     —     Failure     to 
Classify  Counties  by  Population. 

Const,  art.  9,  §  12,  authorizing  the  legisla- 
ture, by  a  law  uniform  in  operation,  to  pro- 
vide for  and  regulate  the  fees  of  county  offi- 
cers, and  permitting  the  classification  of 
counties  by  population,  when  considered  in 
connection  with  section  13,  providing  that 
the  fees  of  no  executive  or  ministerial  officer 
of  any  county  or  municipality  shall  exceed 
$10,000  annually,  and  requiring  every  such 
officer  to  make  return  quarterly  to  the  county 
court  of  all  fees  received  by  him,  does  not 
render  invalid  Rev.  St.  1909,  §  10695,  fixing 
fees  for  probate  courts,  and  requiring  pay- 
ment of  a  part  of  the  fees  into  the  county 
treasury,  for  the  legislature  is  not  required, 
but  merely  permitt^,  to  classify  counties  by 
population,  and  because  the  provision  for  the 
payment  of  the  fees  into  the  county  treasury 
does  not  relate  to  the  regulation  of  fees,  but 
to  their  retention. 

General  and  Special  Laws  —  Statutes 
Relating  to  Courts. 

Statutes  dealing  with  the  courts  are,  as  a 
general  rule,  general  statutes,  though  not  ap- 
plicable to  every  court  of  like  nature  in  the 
state. 


Judges  of  probate  courts  axe  not  "county 
officers,"  within  Const,  art.  9,  §  12,  authoris- 
ing the  legislature,  by  a  law  uniform  in  its 


operation,   to   provide   fok    and   regulate   the 
fees  of  county  officers. 

Same. 

Rev.  St.  1909,  §  10695,  fixing  the  fees  of 
probate  courts  and  requiring  the  payment 
of  a  part  thereof  into  the  county  treasury 
for  the  benefit  of  the  school  fund,  is  a  gen- 
eral law,  applicable  to  every  probate  judge, 
where  the  statutory  conditions  arise. 

Constitutional  Itaw  — >  Scope  of  Inquiry 
-—  Provisions  of  Statute  Not  Involvod 
in  Case. 

The  supreme  court,  where  called  to  deter- 
mine the  validity  of  the  provisions  of  Rev. 
St.  1909,  §  10695,  only  so  far  as  they  relate 
to  the  disposition  of  a  part  of  the  fees  col- 
lected by  probate  courts,  will  not  consider 
the  validity  of  the  criminal  provisions  of  the 
statute. 

Appeal  from  Circuit  Court,  Greene  county: 
Page,  Judge. 

Action  by  Greene  County,  plaintiff,  against 
Grant  G.  Lydy,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

J.   T.  White,  0.  C.  Crow,  Joseph  Morton 

and  Vinton  Pike  for  appellant. 

George  B.  Web&ter,  amicits  curiae^ 

8am  M.  Wear  and  Neville  &  Gorman  for 

respondent. 

[81]  Lamm,  C.  J. — ^This  is  a  suit  by  the 
county  of  Greene,  on  behalf  of  its  school 
fund,  instituted  in  June,  1912,  to  recover  from 
Lydy,  probate  judge,  the  sum  of  $2972.26, 
fees  collected  by  him  under  color  of  his  office 
during  the  year  1911  in  excess  of  his  salary 
under  section  10695,  Revised  Statutes  1909, 
and  alleged  to  be  wrongfully  retained. 

Defendant  answered  in  eleven  paragraphs. 
Plaintiff  moved  to  strike  out  paragraphs  3,  5, 
6,  7,  8,  9,  10  and  11,  leaving  paragraphs  1, 
2  and  4  remaining.  This  motion  wae  sus- 
tained. 

Thereupon  plaintiff's  further  motion  for 
judgment  on  the  pleadings  was  sustained  in 
the  sum  of  $2670.66  and  judgment  followed 
accordingly.  Defendant  on  due  steps  came 
up  by  appeal  to  this  court,  jurisdiction  being 
lodged  here  became  Greene  county  was  a  party 
and  because  of  constitutional  questions  lodged 
in  the  case.  Recurring  to  said  answer,  it  ad- 
mitted in  its  first  paragraph  that  Lydy  wan 
judge  of  the  probate  court  for  the  year  1911, 
and  expended  $40  for  publishing  dockets.  In 
its  seeond  paragraph  it  averred  that  $141.11 
was  received  by  him  as  his  commission  under 
Revised  Statutes  1909,  section  331  (anent  the 
collection  of  collateral  inheritance  taxes,  etc. ) 
and  that  [82]  deducting  said  $140.11,  he  had 
received  during  the  year  1911  fees  amounting  | 
to  $6927.40.  In  the  fourth  paragraph  he  j 
averred   that   the   reasonable   and   necessary ' 
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expenses  for  clerk  hire  (exclusive  of  his  own 
clerical  services)  were  $60  per  month,  totaling 
$720  for  the  year;  that  he  had  paid  thereon 
$525,  and  that  the  difference  between  that  pay- 
ment and  said  $720  is  due  and  payable  for 
clerk  hire.  These  paragraphs  having  been  left 
standing  in  the  answer,  tlie  motion  for  judg- 
ment on  the  pleadings  conceded  their  efficacy 
as  a  defense,  'pro  tanto,  and  the  amount 
of  the  judgment  actually  rendered  shows  they 
were  allowed.  All  questions  relating  to  rul- 
ings on  such  motion,  and  on  the  motions  for 
a  new  trial  and  in  arrest,  group  themselves 
logically  either  directly  or  indirectly  under 
the  constitutional  points  presently  considered, 
and  will  be  ruled  in  terms  or  impliedly  under 
such  head. 

At  root  all  said  constitutional  points  com- 
press themselves  into  the  asking  proposition: 
Is  section  10695,  supra,  a  constitutional  enact- 
ment? A  wise  judge  once  remarked  to  me 
that  in  construing  a  statute  it  was  a  mistake 
not  to  read  it  and  keep  it  before  your  eyes. 
What  sly  phafie  of  dry  humor  he  had  in 
mind  in  that  homely  announcement  springs 
so  spontaneously  in  an  alert  mind  that  it 
needs  no  help  by  way  of  exposition.  At- 
tending to  that  pronouncement,  we  say  this: 
If  it  will  do  to  liken  the  vast  expanse  of 
speculative  doctrine  in  a  half  dozen  scholarly 
briefs  filed  by  appellant  and  by  amid  curiae 
to  the  waste  waters  Noah  had  to  contend 
with  on  his  famous  voyage,  then  it  would 
seem  the  Dove  of  Justice  hovering  over  that 
expanse  might  better  find  a  branch  to  rest 
the  sole  of  her  foot  upon  by  avoiding  that 
mistake  and  by  reproducing,  ipaissimis  verbis, 
the  part  of  the  statute  said  to  hold  such  an 
aggregation  of  vices  as  cause  it  to  perish. 

In  1905  (Laws  1905,  p.  155)  the  General 
Assembly  in  terms  repealed  the  existing  stat- 
utes relating  to  [83]  probate  fees,  to  wit, 
section  3240,  Revised  Statutes  1S99  {vide  Sec. 
1  of  Act  of  1905,  supra)  and  enacted  a  new 
statute  out  and  out.  Thereby  it  established 
the  same  itemized  list  of  fees,  and  re-enacted 
the  single  proviso,  of  the  repealed  section, 
and  then  went  on  and  enacted  the  following 
new  and  additional  provisions  alleged  to  be 
invalid  (now  carried  forward  as  live  law  in 
our  present  section  10695)  : 

''Provided,  further,  that  any  probate  judge, 
or  probate  clerk,  charging  and  collecting  any 
of  the  above  fees  when  he  has  not  in  advance, 
or  who  shall  not  within  thirty  days  after 
the  charge  and  collection  of  such  "fee  or  fees 
have  performed  the  service  or  made  the  record 
for  which  such  fee  was  charged,  be  guilty  of 
a  misdemeanor. 

**Provided,  further,  that  whenever,  after 
deducting  all  reasonable  and  necessary  ex- 
penses for  clerk  hire,  the  amount  of  fees  col- 
lected in  any  one  calendar  year  by  or  for  any 
one  probate  judge  in  any  county  in  this  State, 


during  his  term  of  office,  and  irrespective  of 
the  date  of  accrual  of  such  fees,  shall  exceed 
a  sum  equal  to  the  annual  compensation  pro- 
vided by  law  for  a  judge  of  the  circuit  court 
having  jurisdiction  in  such  county,  then  it 
shall  be  the  duty  of  such  probate  judge  to 
pay  such  excess  less  ten  per  cent  thereof » 
within  thirty  days  after  the  expiration  of 
such  year,  into  the  treasury  of  the  county 
in  which  such  probate  judge  holds  office,  for 
the  benefit  of  the  school  fund  of  such  county ; 
and  whenever  at  any  time  after  the  expira- 
tion of  the  term  of  <^Bce  of  any  probate  judge 
the  amount  of  fees  collected  by  or  for  him, 
irrespective  of  the  date  of  accrual,  shall  ex- 
ceed the  sum  equal  to  the  annual  compensa- 
tion provided  for  a  judge  of  the  circuit  court 
having  jurisdiction  in  such  county,  it  shall 
be  the  duty  of  such  probate  judge  to  pay 
such  excess,  and  all  fees  thereafter  collected 
by  or  for  him  on  account  of  fees  accrued 
to  him  as  such  probate  judge,  less  ten  per 
cent  thereof,  within  thirty  days  from  the 
[84]  time  of  collection,  into  the  county  treas- 
ury for  the  benefit  of  the  school  fund.  And 
every  probate  judge  shall,  within  thirty  days 
after  the  expiration  of  each  and  every  year 
of  his  term  of  office,  file  for  record  with  the 
clerk  of  the  circuit  court  having  jurisdic- 
tion in  said  county,  a  statement,  verified  by 
his  affidavit,  containing  a  full  account  of  all 
fees  collected  and  amounts  expended  for  clerk 
hire,  by  or  for  such  probate  judge,  during 
such  year,  specifying  the  Ti^spective  amounts 
collected,  from  whoin  and  dates  when  collected, 
and  the  respective  amounts  paid  for  clerk 
hire,  to  whom,  and  dates  when  paid;  and 
within  three  months  after  the  expiration  of 
his  term  of  office  he  shall  file  for  record  with 
said  clerk  of  the  circuit  court  a  statement,, 
verified  by  his  affidavit,  of  all  fees  which 
accrued  but  were  not  collected  during  his  term 
of  office,  specifying  the  names  of  the  parties 
from  whom  due,  the  amounts  due,  on  account 
of  what  services  rendered  and  the  date  of 
accrual.  Every  probate  judge  shall  before 
collecting,  or  being  authorized  to  collect,  any 
fees  whatsoever,  give  a  good  and  sufficient 
bond  in  a  penal  sum  which,  in  counties  of 
less  than  one  hundred  and  fifty  thousand 
inhabitants,  shall  be  equal  to  the  compensa- 
tion of  a  circuit  judge  in  such  county,  and 
«vhich  in  counties  of  over  one  hundred  and 
fifty  thousand  inhabitants  shall  be  in  a  penal 
sum  of  double  such  compensation  of  a  circuit 
judge  in  such  county;  every  which  bond  shall 
have  good  and  sufficient  sureties  to  be  ap- 
proved by  the  said  clerk  of  the  circuit  court 
having  jurisdiction  in  such  county,  and  shall 
be  filed  with  such  clerk,  and  which  bond  shall 
be  renewed  within  twenty  days  after  notifi- 
cation by  the  said  clerk  upon  his  being  satis- 
fied that  said  bond,  or  the  sureties  or  any  of 
them,  is  or  are,  or  have  become,  insufficient. 
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And  failure  to  renew  such  bond  shall,  until 
the  same  be  furnishedi  suspend  the  authority 
of  the  judge  so  in  default  to  collect  any 
fees;  eyery  said  bond  shall  run  to  the  States, 
snd  may  be  sued  upon  by  any  corporation 
[85]  or  person  in  interest,  and  shall  be  con- 
ditional upon  the  faithful  performance  by 
said  probate  judge  of  each  and  every  the 
duties  hereinabove  imposed,  and  the  prompt 
filing  of  the  respective  statements  herein  re- 
quired, and  the  payments  in  full  promptly 
when  due  into  the  county  treasury,  of  each 
and  every  of  the  amounts  to  the  extent  and 
in  the  manner  herein  required. 

"For  all  the  purposes  of  this  act  the  city 
of  St.  Louis  shall  be  considered  as  a  county. 

"This  act  shall  not  apply  to  any  judge  now 
in  office. 

"All  acts  and  parts  of  acts  inconsistent 
herewith  are  hereby  repealed. 

"Approved  April  1,  1905." 

Two  late  cases  decided  by  this  court  in 
Banc  are  drawn  within  the  lines  of  discus- 
sion, viz.:  State  ex  rel.  v.  Imel,  242  Mo. 
293,  and  State  ex  rel.  v.  Lydy,  242  Mo.  316. 
We  shall  have  somewhat  to  say  of  those 
cases  during  the  course  of  this  opinion.  For 
the  present,  by  way  of  foreword,  we  say  this: 

The  former  Lydy  case  was  a  suit  counting 
on  a  breach  of  his  official  bond  as  probate 
judge  of  Greene  during  a  term  beginning 
January  1,  1907,  and  running  four  years.  It 
seems  he  gave  a  bond  as  prescribed  by  said 
section  10695,  conditioned,  inter  alia,  that  he 
pay  over  the  excess  of  fees.  He  kept  and 
performed  his  bond  during  the  first  three 
years  of  that  term  in  that  particular,  but  in 
the  last  year,  1910,  was  recalcitrant  and  was 
sued.  On  a  demurrer  to  the  petition  in  that 
case  the  lower  court  held  the  statute  uncon- 
stitutional and  the  bond  inoperative.  On  ap- 
peal here  we  reversed  that  judgment  and  re- 
manded the  case,  one  of  several  questions  in 
judgment  being  estopped.  In  1910  Mr.  Lydy 
was  re-elected  probate  judge  for  a  new  term 
and  the  instant  case  relates  to  nonpayment 
of  such  excess  during  the  new  term.  What 
became  of  the  former  case  when  it  went 
down  is  dark.  It  seems,  [86]  also  (this  not 
from  the  record  but  from  briefs  of  appellant), 
that  in  his  new  term  he  refused  to  give  the 
statutory  bond.  At  any  rate,  the  suit  at  bar 
is  not  on  the  bond,  but  is  predicated  of  lia- 
bility under  the  section  cited. 

In  the  Imel  cases,  supra,  the  suit  was  also 
for  a  breach  of  his  bond  as  probate  judge. 
It  seems  he  was  elected  probate  judge  of 
Buchanan,  also,  on  January  1,  1907,  and  gave 
the  bond  required  by  section  10695.  During 
the  years  1907  and  1908  he  failed  to  pay 
over  the  excess  of  fees.  Such  failure  wsb  al- 
leged as  a  breach  oi  his  bond  in  a  suit 
instituted  against  him  on  two  counts.  By  an- 
swer to  both  counts  he  pleaded  the  uncon- 


stitutionality of  section  10695  as  his  defense 
(the  facts  being  conceded)  and  brought  the 
fund  into  court.  Plaintiff  filed  a  motion  to 
strike  out  the  answer  and  another  for  judg- 
ment (m  the  pleadings,  standing  on  them. 
Both  were  overruled  and  plaintiff  appealed 
from  a  judgment  in  favor  of  Imel  on  the 
merits.  On  full  argument  and  consideration, 
we  reversed  that  judgment  and  remanded  the 
case  with  directions  to  enter  one  for  plain- 
tiff. 

In  both  of  those  adjudicated  cases,  motions 
for  rehearing  came  in  from  the  same  aggre- 
gation of  veteran  counsel  who,  having  then 
locked  arras,  now  stand  shoulder  to  shoulder 
and  appear  for  Mr.  Lydy.  As  in  the  principal 
cases,  so  on  those  motions  for  rehearing,  they 
were  supported  by  elaborate  briefs,  raising 
in  the  main  the  same  points  made  in  the 
instant  case,  and  were  overruled.  So  that 
the  doctrines  of  the  Imel  and  Lydy  cases 
have  heretofore  met  our  approval  several 
times  in  Banc.  Speaking  broaxlly,  the  present 
appeal  is  a  challenge  of  uncommon  vigor  to 
the  soundness  of  those  doctrines.  We  are 
asked  on  this  reagitation  to  explode  them, 
but  I  am  instructed  by  a  majority  of  my 
Brethren  to  say  we  stand  by  them.  This  be- 
cause: 

[87]  I.  By  way  of  preface. 

If  this  case  is  to  be  justly  ruled,  it  is  not 
amiss  to  remind  ourselves  of  the  following 
quickening  and  controlling,  but  trite,  proposi- 
tions : 

(1)  When  a  court  is  called  upon  to  adjudge 
the  unconstitutionality  of  a  statute  solemn- 
ly enacted  by  the  lawmaker  with  those  formal 
requisites  to  give  it  force  of  law,  the  golden 
rules  are  to  approach  so  grave  a  question 
with  great  caution,  examine  it  from  every 
possible  aspect,  and  ponder  upon  it  as  long 
as  deliberation  and  patient  attention  can 
throw  light  on  the  subject.  In  the  first 
instance,  every  such  act  rests  in  the  bosom 
of  a  friendly,  nay,  a  strong,  a  violent  presump- 
tion, to  wit,  one  of  its  constitutionality. 
Courts  do  not  go  out  of  their  way  to  declare 
a  statute  unconstitutional.  It  is  not  to  be 
declared  unconstitutional  because  of  its  un- 
wisdom or  because  doubts  arise.  Contra,  the 
nullity  and  invalidity  of  the  act  must  be  of 
such  pronounced  and  imperative  character  as 
to  put  its  unconstitutionality  beyond  any  rea- 
sonable doubt  whatever.  So,  the  question  is 
one  of  high  delicacy  and  imposes  a  discrim- 
inating use  of  judicial  power.  To  sustain  the 
constitutionality  of  a  statute,  courts  are 
astute  to  bring  to  its  aid  every  allowable  art 
and  part  of  judicial  power  in  giving  play  to 
all  wise  rules  of  construction.  So,  a  party 
may  on  the  facts  waive  his  right  to  challenge 
the  constitutionality  of  a  law,  or  may  be 
estopped,  or  this  or  that  challenge  may  be 
parried  for  the  reason  that  the  question  in 
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hand  does  not  concern  his  own  individual 
rights  on  the  case  made.  As  substantially 
holding  those  general  doctrines  we  cite  a  few 
cases  out  of  many  announcing  them — some 
in  one,  some  in  another.  [State  v.  Mcintosh, 
205  Mo.  1.  c.  602  et  seq.  103  S.  W.  1078,  and 
cases  cited;  Ordelheide  v.  Modern  Brother- 
hood of  America,  226  Mo.  1.  c.  206  et  seq. 
126  S.  W.  1105,  32  L.R.A.(N.S.)  965;  State 
V.  Messerly,  198  Mo.  351,  95  S.  W.  913;  Dan- 
iels V.  Tearney,  102  U.  S.  1.  c.  421,  26  U.  S. 
(L.  ed.)    187.] 

[88]  But  when  all  is  said  that  can  be  said, 
if  there  remain  no  two  ways  about  it  but  that 
the  law  is  fatally  vicious  in  a  constitutional 
sense,  courts  do  not  coyly  toy  with  such  a 
situation  but  will  declare  it  no  law  at  all, 
provided  the  question  has  not  been  waived 
or  the  complaining  party  is  not  estopped, 
and  provided  always  it  appears  that  com- 
plainant's individual  rights,  as  contradistin- 
guished from  another's,  are  afTected. 

(2)  In  the  next  place,  it  is  a  usual  rule 
of  decision  in  this  jurisdiction  (subject  to 
exceptions)  to  consider  constitutional  ques- 
tions once  decided  as  no  longer  open.  The 
contrary  doctrine  would  put  everything  at 
sea,  unsettle  the  law,  and  bring  such  ques- 
tions within  the  maxim:  Obedience  is  miser- 
able where  the  law  uncertain.  There  is  an 
amusing  theory  aboard  in  the  land  to  the 
eflfect  that  a  question  once  ruled  here  should 
not  be  taken  as  settled  until  it  is  ruled  again. 
This  has  been  bitterly  called  (but  in  a  dis- 
sent, State  v.  Thayer,  158  Mo.  1.  c.  47,  58 
S.  W.  12)  the  regurgitation  theory,  going 
to  ruminants  and  the  works  of  nature  for  the 
figure  rather  than  to  be  the  genua  homo  sa- 
piens, I  recall  a  case  of  that  character,  State 
v.  Gordon,  ^31  Mo.  1.  c.  568  et  seq.  133  S. 
W.  44  {q-  V,).  In  that  case  out  of  deference 
to  the  highest  law  officer  of  the  State,  moving 
within  what  he  deemed  his  constitutional  and 
statutory  orbit  of  duty,  we  re-examined  a  late 
decision  on  the  same  questions,  prefacing  the 
act  with  these  observation:  *'0n  the  one 
hand  we  ought  not  to  be  forever  settling  and 
unsettling,  planting  and  pulling  up,  button- 
ing and  unbuttoning,  knitting  and  unravel- 
ing; on  the  other,  an  opinion  that  cannot 
stand  re-examination  should  not  stand  at  all. 
So,  a  court  unwilling  to  re-examine  is  un- 
worthy to  sit  in  judgment."  The  right  doc- 
trine, to  be  discriminatingly  applied,  is  that 
a  court  for  the  correction  of  errors  in  other 
courts  should  be  willing  to  correct  its  own 
where  its  opinions  are  shown  to  be  radically 
wrong,  whether  on  a  new  appeal  in  the  same 
case  or  in  another  case,  and  where  [89] 
property  rules  springing  from  the  maxim  of 
stare  decisis  are  not  affected.  The  curious, 
with  possible  profit,  may  consult  a  late  cape 
(Mangold  v.  Bacon,  237  Mo.  1.  c.  612  et  seq. 
141  S.  W.  650)   ior  a  review    of    the    case 


learning  on  the  related  doctrine  of  the  la^v 
of  the  case  on  second  appeal.  With  this 
foreword  we  confront  questions  closer  home. 

II.  Of  •  constitutional  points  and  herein  of 
the  judgments  in  the  Lydy  and  Imel  oases. 

(a)  The  former  Lydy  case  was  ruled  on  the 
strength  of  the  Imel  case  on  the  theory  that 
like  facts  make  like  law,  and  that  it  is  allow- 
able to  reason  from  similars  to  similars.  As 
pointed  out  heretofore,  those  suits  were  on 
the  bonds  of  the  respective  judges,  and,  for 
one  of  the  grounds  of  decision,  the  doctrine 
of  estoppel  was  applied.  For  this  turn  and 
only  by  way  of  argument,  let  it  be  conceded 
the  statute  is  unconstitutional.  Now,  that 
a  litigant  may  be  estopped  to  assert  the  un- 
constitutionality of  a  law  in  a  suit  on  a  bond 
given  under  it  from  which  he  has  received 
benefits,  is  good  and  acceptable  doctrine.  Let 
a  case  or  so  suilice.  In  Daniels  v.  Tearney, 
102  U.  S.  415,  26  U.  S.  (L.  ed.)  187,  that 
precise  condition  arose.  There  the  bond  was 
conceded  to  be  void  because  of  infirmities 
in  the  statute  carried  over  into  the  bond 
itself.  Mr.  Justice  Swayne,  speaking  to  the 
point,  said  on  behalf  of  an  unanimous  court 
in  part  as  follows: 

"Conceding  the  bond  to  have  been  wholly 
void  in  both  aspects,  it  does  not  by  any  means 
follow  that  it  could  not  thereafter,  under 
any  circumstances,  be  enforced  as  between 
■the  parties,  or  that  there  is  such  error  in 
the  judgment  that  it  must  necessarily  be 
reversed. 

"A  corporation  is  liable  for  negligent  and 
malicious  torts,  including  libel,  assault  and 
battery,  malicious  prosecution,  and  false  im- 
prisonment. In  such  cases  the  plea  of  ultra 
vires  is  unavailing.  The  corporation  [90]  is 
estopped  from  setting  up  such  a  defense. 
[Cincinnati  Nat.  Bank  v.  Graham,  100  U.  S. 
699,  25  U.  S.   (L.  ed.)   760.] 

'*The  principle  of  estopped  thus  applied 
has  its  foundation  in  a  wise  and  salutary 
policy.  It  is  a  means  of  repose.  It  promotes 
fair  dealing.  It  cannot  be  made  an  instru- 
ment of  wrong  or  oppression,  and  It  often 
gives  triumph  to  right  and  justice,  where 
nothing  else  known  to  our  jurisprudence  can, 
by  its  operation,  secure  those  ends.  Like  the 
Statute  of  Limitations,  it  is  a  conserva- 
tor, and  without  it  society  could  not  well  go 
on. 

"It  is  well  settled  as  a  general  proposi- 
tion, subject  to  certain  exceptions  not  nec- 
essary to  be  here  noted,  that  where  a  party 
has  availed  himself  for  his  benefit  of  an  un- 
constitutional law,  he  cannot,  In  a  subsequent 
litigation  with  others  not  in  tliat  position, 
aver  its  unconstitutionality  as  a  defense,  al- 
though such  unconstitutionality  may  have 
been  pronounced  by  a  competent  judicial  tri- 
bunal  in   another   suit.     In   such   cases   the 
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principle  oi  estoppel  applies^  with  lull  force 
and  conclusive  effect.  [Ferguson  v.  Landram, 
5  Bush  (Ky.)  230.  See  Ferguson  v.  Land- 
ram,  1  Bush  (Ky.)  648;  Van  Hook  v.  Whit- 
lock,  26  Wend.  (N.  Y.)  43;  Lee  v.  Tillotson, 
24  Wend.  (N.  Y.)  337;  People  v.  Murray, 
5  Hill  (N.  Y.)  468;  Burlington  y.  Gilbert^ 
31  la.  356;  Burlington,  etc.  R.  Co.  t.  Stewart, 
39   la.  267.] 

"In  the  case  first  cited,  an  injunction  was 
applied  for  to  prevent  the  collection  of  a  tax 
authorized  by  an  act  of  the  Legislature  passed 
during  the  late  Civil  War,  to  enable  the 
people  of  a  county  to  raise  volunteers  and 
thus  avoid  a  draft  for  soldiers,  and  that  object 
had  been  accomplished.  In  disposing  of  the 
case  the  court  well  asked,  'Upon  what  prin- 
ciple of  exalted  equity  shall  a  man  be  per- 
mitted to  receive  a  valuable  consideration 
through  a  statute,  procured  by  his  own  con- 
sent or  subsequently  sanctioned  by  him,  or 
from  which  he  derived  an  interest  and  con- 
sideration, [91]  and  then  keep  the  considera- 
tion, and  repudiate  the  statute? 

"In  United  States  y.  Hodscm,  10  Wall.  396, 
this  court  said:  'When  a  bond  is  voluntarily 
entered  into  and  the  principle  enjoys  the 
benefits  it  was  intended  to  secure,  and  a 
breach  occurs,  it  is  then  too  late  to  raise 
the  question  of  its  validity.  The  parties  are 
ettopped  from  availing  themselves  of  such 
a  defense.' " 

In  State  v.  Messerly,  198  Mo.  351,  95  S. 
W.  913,  by  receiving  benefits  under  the  law 
it  was  ruled  that  Kinsey  had  waived  the  right 
to  challenge  the  law  itself. 

There  is  general  language  in  Wood  v.  Kan- 
sas City,  162  Mo.  303,  62  S.  W.  433  (a  case 
cited  and  relied  on  by  appellant)  that  must 
be  read  and  construed  in  connection  with 
the  facts  of  that  case;  this,  in  accordance 
with  the  rule  in  that  behalf.  [State  v.  St. 
Uuis,  .241  Mo.  1.  c.  238  et  seq.  145  S.  W. 
801.]  In  the  Wood  case  the  subject-matter 
of  the  suit  was  notary  fees.  These  fees  were 
collected  and  accrued  to  him  under  a  valid 
and  pertinent  State  statute.  In  this  fix,  the 
city  tried  to  hold  them  under  a  void  city 
by-law  passed  in  contravention  of  the  statute. 
In  effect,  the  case  holds  that  the  city  could 
not  unjustly  enrich  itself  by  doing  that  thing. 
An  analysis  of  that  case  shows  that  the  facts 
are  not  similar  in  quality  to  those  dealt  with 
in  the  Imel  and  Lydy  cases,  hence  the  con- 
tention of  appellant  that  the  doctrine  of  the 
former  Lydy  and  Imel  cases  is  impugned  by 
that  of  the  Wood  case  is  without  substance. 

Moreover,  the  bonds  in  question  were  given 
by  Imel  and  Lydy  under  section  10695,  supra, 
for  the  very  purpose  of  (quoting)  "collecting, 
or  being  authorized  to  collect,  any  fees  what- 
soever." Those  appellants  used  those  bonds 
for  that  identical  purpose.  By  virtue  of  the 
bonds,  then,  they  got  the  fees  in  pocket,  and 


for  us  to  hold,  as  we  did  in  those  cases,  that 
they  could  not  repudiate  the  bonds  and  keep 
the  [92]  excess  of  fees,  seems  not  only  good 
law  but  good  ethics  as  well.  To  get  becauee  a 
bond  is  valid  and  hold  because  it  is  invalid 
is  a  new  application  of  the  schoolboy  form- 
ula "Head  I  win,  tails  you  lose." 

(b)  It  will  be  observed  that  the  act  of 
1905,  brought  forward  as  section  10695,  Re- 
vised Statutes  1909,  expressly  repealed  the 
former  statute  relating  to  probate  fees.  So 
that,  ostensibly,  at  the  time  appellant  ran 
for  ofllce,  was  qualified  by  taking  his  official 
oath,  and  begun  his  second  term,  the  only 
law  dealing  with  probate  fees  was  said  sec- 
tion 10695.  It  was  ruled  in  the  former 
Imel  and  Lydy  cases  that  where  the  fees 
were  collected  under  the  law  by  one  who  as- 
sumed to  act  under  it  in  making  the  col- 
lection, such  persons  could  not  be  allowed 
to  treat  the  part  of  the  law  valid  under 
which  the  money  was  collected  and  dispute 
the  validity  of  another  part  of  the  same  sec- 
tion prescribing  how  such  fees,  when  collected, 
should  be  disbursed.  [State  v.  Imel,  242  Mo. 
1.  c.  304,  146  S.  W.  783.]  And  further  on 
(p.  305)  it  was  said: 

"The  law  under  which  defendant  collected 
the  money  in  controversy  was  in  force  when 
he  accepted  the  office  of  probate  judge  of 
Buchanan  county.  By  voluntarily  accepting 
that  office  and  collecting  the  fees  which  the 
law  prescribed  for  his  services,  he  waived  the 
right  to  assail  the  constitutionality  of  that 
law." 

That  pronouncement  was  buttressed  by  a 
California  case  (People  v.  Bunker,  70  Cal. 
214,  11  Pac.  703)  directly  in  point,  and  was 
said  to  find  countenance  in  State  v.  Speed, 
183  Mo.  1.  c.  200,  81  S.  W.  1260,  and  Board  of 
Education  v.  Kenan,  112  N.  C.  566,  17  S.  E. 
485.     In  the  California  case  it  was  ruled: 

"The  defendant  having  assumed  to  act  under 
a  statute  of  this  State,  and  having  collected 
moneys  according  to  the  letter  of  that  stat- 
ute, cannot  be  heard  to  sav  that  the  statute 
was  in  conflict  with  the  Constitution  of  the 
United  States  .  .  .  and  that  he  [93j  was 
not  bound  to  pay  them  over  to  the  proper 
officer." 

The  same  proposition  was  involved  in  State 
V.  Speed,  183  Mq.  1.  c.  200,  81  S.  W.  1260, 
a  case  wliere  an  officer  collected  fees  under 
a  statute  and  then,  when  sued  for  an  ac- 
counting for  the  fees  by  the  State,  faced 
about  and  asserted  its  unconstitutionality. 
On  such  singular  contention  we  made  the 
following  ruling: 

"Til is  objection  presents  the  anomaly  of  an 
officer  assuming  and  holding  an  office  under 
a  law  of  the  State,  and  of  exacting  and 
receiving  for  his  services  all  the  fees  due  and 
provided  under  said  law,  and  when  called 
upon  by  the  Stats  to  account  for  the  fees 
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80  obtained  by  him  thereunder,  saying  to  the 
State,  Your  pretended  law  is  unconstitutional, 
and  I  am  not  obligated  to  account  for  the 
surplus  fees  collected  by  me,  over  and  above 
the  amount  allowed  for  my  compensation, 
which  the  law  has  provided  shall  be  paid  into 
the  State  Treasury.  Such  a  plea  should  be 
as  intolerable  in  a  code  of  law  as  it  is  repre- 
hensible in  a  code  of  morals." 

To  parry  the  forceful  thrust  of  propositions 
thus  announced,  appellant's  learned  counsel, 
as  we  get  the  run  of.  an  uncommonly  ingeni- 
ous argument,  take  the  position  that  the 
tchole  of  the  act  of  1005  falls  to  the  ground. 
Why  so?  Because  (so  they  argue)  a  part 
we  have  hereinbefore  reproduced,  the  third 
proviso,  is  unconstitutional;  hence  another 
clause,  to  wit,  the  clause  repealing  section 
3240,  Revised  Statutes  1899  (two  former  sec- 
tion establishing  probate  fees)  perishes,  and 
this  in  turn  leaves  said  section  3240  effective 
and  operative  as  a  substituting  statute  on 
probate  fees.  Having  reached  that  conclusion, 
they  take  another  step  in  the  evolution  of 
their  argument  to  wit:  they  say  Lydy  did 
not  act  under  section  10695,  Revised  Statutes 
1909,  in  collecting  fees;  coniraf  that  he  went 
to  section  3240,  Revised  Statutes  1899,  so 
redivivus,  for  such  statutory  authority; 
hence,  no  benefits  [94]  accrued  to  him  under 
section  10695,  nor  was  it  his  warrant  of 
authority  in  the  premises,  ergo,  the  doctrine 
of  estoppel  held  applicable  in  the  former 
Lydy  and  Imel  cases  cannot  apply.  But  we 
are  of  opinion  such  argument  is  unsound  and 
we  decline  to  follow  its  lead,  for  that: 

(1)  In  the  first  place,  in  the  matter  of 
official  fees  there  are  two  parties  interested 
in  the  law  establishing  them  and  in  the  fact 
of  their  collection,  to  wit,  payor  and  payee. 
The  law,  ignoring  neither,  lifts  the  light  of 
a  comfortable  countenance  on  both.  Suppose 
such  payor  pays  under  a  subsisting  statute 
and  such  payee,  concealing  the  fact  but  by 
way  of  mental  reservation,  received  the  fees 
(not  under  the  statute  he  knows  the  payor 
is  obeying,  but)  under  some  repealed  stat- 
ute the  other  knows  nothing  about — ^what 
then?     We  let  the  question  answer  itself. 

( 2 )  In  the  second  place,  as  closer  home  and 
vita),  the  argument  of  learned  counsel  pro- 
ceeds on  a  false  assumption,  to  wit,  that  each 
and  every  provision  of  the  act  of  1905  leans 
on  its  fellow,  that  all  are  strictly  interde- 
pendent, the  one  furnishing  the  legislative 
consideration  for  the  other  whereby  if  one 
falls  as  unconstitutional,  all  perish  at  the 
selfsame  stroke.  Observe,  counsel  are  driven 
to  this  extremity  to  get  rid  of  section  one 
of  the  act  of  1905  repealing  former  section 
3240,  thereby  relieving  their  case  from  the 
doctrine  of  estoppel  by  bringing  to  life  the 
old  law  on  fees.  We  see  no  necessary  and 
logical  interdependence  between  the  provisions 


of  the  act  of  1905.  The  lawmaker  first  made 
a  clean  slate  by  his  repeal,  and  then  wrote 
his  new  law  in  the  place  once  occupied  by  the 
old.  Appellant  does  not  contend  that  either 
the  re-€nactment  of  the  old  list  of  fees  or  the 
re-enactment  of  the  old  proviso  is  outside  af 
legislative  power  or  is  not  a  perfect  act.  Now, 
the  new  act,  outside  of  the  repealing  section, 
consisted  in  the  main  of  a  section  estab- 
lishing fees.  Then  followed  three  provisos. 
The  [95]  first  is  the  old  one  and  needs  no 
attention.  Not  so  with  the  second.  It  is 
entirely  new  and  encompasses  a  vital  matter, 
to  wit:  It  makes  the  collection  of  fees  when 
the  services  have  not  been  performed  at  the 
time  or  are  not  performed  within  the  next 
thirty  days,  a  misdemeanor.  This  second 
proviso  struck  at  a  crying  evil.  It  is  not 
pretended  that  its  enactment  on  its  face  ia 
not  within  legislative  power  and  duty.  The 
third  proviso,  as  said,  one  relating  to  the 
disbursement  of  fees,  is  the  one  challenged. 
As  to  that  we  say:  We  will  not  swell  this 
opinion  by  an  extended  discussion  of  those 
rules  of  statutory  construction  whereby  a 
dead  limb  in  the  form  of  an  unconstitutional 
proviso  or  provision  may  be  prunned  off  the 
main  stem  of  the  statute,  leaving  a  sound  law- 
remaining  in  the  rest  of  it.  It  is  our  clear 
duty  to  reach  that  end  when  by  so  doing  we 
keep  within  the  legislative  intent.  [State  v. 
St.  Louis,  241  Mo.  246  et  seq.  145  S.  W.  801; 
State  V.  Gordon,  236  Mo.  170  et  seq.  139  S.  W. 
142.]  In  this  case,  we  cannot  say  the  whole 
law  was  built  up  around  the  alleged  uncon- 
stitutional proviso.  We  are  unwilling  to  say 
that  all  provisions  of  the  act  are  inseparable; 
or  that  the  act  attempts  to  accomplish,  in- 
stead of  two  objects  (one  valid,  the  other  in- 
valid) only  one  object  and  that  one  invalid, 
nor  are  we  willing  to  say  that  the  General 
Assembly,  except  for  the  third  proviso,  would 
not  have  enacted  the  law  of  1905.  The  rule 
is  that  the  presumption  of  constitutional  va- 
lidity attends  each  separable  provision  of  the 
enactment,  and  that  its  invalidity  must  be 
made  to  appear  beyond  a  reasonable  doubt; 
this,  in  order  that  courts  may  fill  the  place 
of  a  nursing  father  and  allow  none  of  the 
law  unnecessarily  to  perish  by  construction. 
If  it  were  made  to  appear  that  the  provisions 
of  the  act  were  inseparable  or  if  each  stand- 
ing as  complete  enactment  was  subject  to  an 
incurable  vice  of  unconstitutionality,  then 
the  clause  repealing  section  3240  of  the  former 
statute  would  clearly  fall  with  the  rest.  But 
as  the  case  [96]  we  are  dealing  with  calls 
for  no  such  conclusion,  we  hold,  first,  that 
said  repealing  section  is  operative;  second, 
that  this  leaves  the  first  part  of  the  law  stand 
as  a  constitutional  enactment  relating  to  es- 
tablishing fees;  third,  that,  as  the  only  sub- 
sisting law  on  the  subject,  appellant  must  be 
held  to  have  collected  the  fees  under  section 
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10695;  fourth,  that  under  lueh  circumstances 
he  is  precluded  from  asserting  the  uncon- 
stitutionality, if  any,  of  the  third  proviso 
which,  as  said,  merely  relates  to  the  dis- 
bursements of  those  same  fees.  We  said  this 
in  effect  in  the  former  Imel  and  Lydy  cases 
and  say  it  again. 

In  leaving  the  question,  another  observa- 
tion is  not  amiss,  thus:  There  is  a  case  the 
deep-going  reasoning  of  which  goes  farther 
than  we  have  gone — State  v.  Gordon,  245  Mo. 
12,  149  S.  W.  638.  In  that  case  £vans,  hold- 
ing a  commission  and  at  the  very  least  at 
that  time  a  de  facto  officer  performing  the 
duties  of  an  officer  without  any  pay,  whose 
right  to  hold  it  was  in  contest,  sued  for  his 
salary  as  State  Superintendent  of  Public 
Schools.  The  State  Auditor  had  refused  to 
draw  his  salary  warrants  because  of  an  old 
statute  requiring  an  indemnifying  bond. 
Evans,  unable  to  give  the  bond,  sued  on  the 
theory  the  law  requiring  one  was  unconstitu- 
tional. We  quote  from  the  opinion  in  that 
case  (all  the  sitting  members  In  Banc  agree- 
ing) thus: 

"Under  the  Act  of  1873  (Sec.  11830,  R.  S. 
1909),  the  compensation  payable  to  the  office 
which  relator  is  holding  in  possession  was 
made  subject  to  the  condition  that  it  should 
not  be  paid  pending  a  contest  for  the  office. 
Relator  accepted  the  office  with  knowledge 
of  this  condition.  As  the  legislature  may  fix 
such  compensation  to  a  public  office  as  it 
sees  fit,  or  none  at  all,  we  can  see  no  con- 
stitutional objection  to  its  attaching  such 
conditions  as  it  deems  proper  to  the  pay- 
ment of  the  compensation,  such  conditions 
to  be  binding  upon  any  one  who  thereafter 
enters  upon  such  [97]  office  and  performs  its 
duties.  As  stated  above,  the  compensation  has 
no  relation  to  the  amount  or  value  of  the 
services.  There  can  be  no  application  of 
the  doctrine  of  quantum  meruit.  The  officer 
takes  the  office  cum  onere.  Having  accepted 
it  with  the  conditions  imposed  by  the  Legisla- 
ture, upon  whose  will  he  must  depend  for  any 
compensation  at  all,  he  cannot  afterwards 
challenge  the  power  of  the  Legislature  to  im- 
pose such  conditions.     .     .     . 

"It  is  urged,  further,  that  inasmuch  as  the 
relator  is  compelled  by  law  to  perform  cer- 
tain duties,  he  is  entitled  to  pay  therefor. 
We  have  shown  that  mere  incumbency  does 
not  entitle  an  officer  to  pay.  True,  if  he  ac- 
cepts the  office,  he  must  be  faithful  in  the 
performance  of  its  duties.  But  the  law  does 
not  compel  him  to  take  the  office.  He  accepts 
it  of  his  free  will,  and  with  full  knowledge 
of  the  conditions  imposed  by  existing  law." 

In  a  broad  sense,  the  rationale  of  the  Evans- 
Gordon  case  fits  the  case  at  bar. 

(c)  It  is  argued  for  appellant  that  to  hold 
the  law  valid,  whereby  the  excess  of  fees  is 
drained  away  from  his  own  poeket  into  the 


public  chest  for  a  sacred  and  high  constitu- 
tional purpose,  to  wit,  for  the  education  of 
the  school  children  of  Greene  county  and  the 
maintenance  of  free  public  schools  therein 
(Art.  11,  Constitution)  would  be  tantamount 
to  a  ''sale  of  justice."  [Sec.  10,  Art.  2,  Consti- 
tution.] The  briefs  of  amici  curiae  in  that 
behalf  attest  such  notable  research  and  learn- 
ing, and  carry  such  an  admirable  tone,  that 
we  have  been  instructed  by  them.  But  we  are 
not  convinced.  The  point  presents  an  at- 
tractive field  of  judicial  exploration  in  order 
to  get  the  right  sources  of  judgment  or  right 
perspective  in  the  exposition  of  our  constitu- 
tional provision  prohibiting  a  sale  of  justice. 
But  we  shall  not  enter  the  field.  Do  we  under- 
stand counsel  to  assume  the  heavy,  nay,  in- 
superable [98]  burden  of  maintaining  the 
proposition  that  to  levy  tribute  on  orphans' 
estates  as  well  as  on  estates  of  those  dead  and 
those  non  compos,  in  the  shape  of  fees,  is  not 
a  sale  of  justice  insofar  as  those  fees  trickle 
from  many  rivulets  into  a  great  reservoir  for 
the  exclusive  and  individual  benefit  of  appel- 
lant y  and  (wonderful  to  tell)  becomes  a  sale 
of  justice  at  alie  precise  moment  of  time  that 
the  lawmaker  commands  that  an  excess  in 
such  fees  be  paid  over  to  the  county  treasury 
for  the  maintenance  of  free  public  schools  in 
Greene?  If  so,  then  counsel  lightly  assume 
an  unthinkable  and  impossible  burden.  Their 
conclusion  is  a  non  aequitur,  pure  and  simple^ 
for  they  inadvertently  labor  under  a  fatal 
misapprehension,  to  wit,  that  the  point  con- 
cerns appellant,  when,  contra,  it  concerns 
those  who  pay  the  fees  and  not  those  who 
retain  them.  In  other  words,  the  question 
touches  his  neighbor's  rights  and  not  his 
rights  individually — hence  he  may  not  invoke 
it  under  cloak  of  assailing  the  unconstitution- 
ality of  the  statute.  Agreeably  to  that  view 
run  many  cases.  [In  re  Wellington,  16  Pick. 
(Mass.)  1.  c.  96  et  seq.  26  Am.  Dec.  631 ;  State 
V.  Seebold,  192  Mo.  1.  c.  730,  91  S.  W.  491,  and 
cases  cited;  State  v.  Currens,  111  Wis.  431, 
87  N.  W.  561,  66  L.R.A.  262;  State  v. 
Mcintosh,  205  Mo.  1.  c.  605,  103  S.  W.  1078; 
Ordelheide  v.  Modern  Brotherhood  of  America, 
226  Mo.  1.  c.  206  et  seq.,  125  S.  W.  1106,  32 
L.R.A.(N.S.)  965,  and  cases  cited.]  As  put 
by  Brown,  J.,  in  the  Imel  case,  supra  (242 
Mo.  1.  c.  306,  146  S.  W.  783 )  :  "It  will  be 
time  enough  to  consider  that  issue  when  some 
person  makes  complaint  that  he  has  been  re- 
quired to  purchase  justice." 

The  long-established  public  policy,  evidenced 
by  a  bundle  of  statutes,  of  paying  into  the 
common  treasury  fees  in  excess  of  a  named 
amount  or  of  an  amount  arrived  at  by  use  of 
the  maxim,  Id  cerium  eet  quod  cerium  reddi 
potest,  should  not  be  called  in  question  at 
this  late  day  unless  presented  in  the  case  im- 
peratively seeking  a  decision  as  vital.  Quite 
a  few  of  these  statutes  relate  to  paying  over 
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fees  accruing  in  and  [99]  about  the  adminis- 
tration of  justice,  e.  g.,  clerks'  and  sheriffs' 
fees. 

The  point  in  hand  is  disallowed  to  appel- 
lant. 

(d)  In  1911  the  General  Assembly  enacted 
a  statute  (Laws  1911,  p.  304  et  seq.)  pre- 
scribing that  the  judges  of  the  circuit  court 
of  counties  of  the  class  of  Greene  should 
"constitute  a  jury  commission  board."  lliis 
board  is  charged  with  the  purely  ministerial 
duty  of  listing  qualified  jurors  and  drawing 
juries.  Each  member  of  it  is  given  a  salary 
for  his  services  **tmder  this  act,  as  jury  cam^ 
miasioner  solely.*^  It  is  argued  for  appellant 
that  the  probate  judge  under  the  third  pro- 
viso of  section  10605  is  entitled  to  have  his 
compensation  swollen  by  the  amount  given  by 
the  act  of  1911  to  the  circuit  judge  for  per- 
forming such  ministerial  duty.  A  paragraph 
of  the  answer  directed  to  that  view  was 
stricken  out  on  motion,  as  said.  Attending 
to  that  contention  we  rule  that  the  question 
is  not  in  this  case  whether  a  probate  judge 
elected  after  the  act  of  1911  would  be  entitled 
to  such  increased  compensation,  hence  it  is 
reserved.  If -we  should  take  the  view,  on  com- 
paring the  two  laws,  that  the  act  of  1911 
could  be  invoked  by  the  probate  judge  (on 
which  we  say  nothing  one  way  or  the  other) 
yet  we  would  be  obliged  to  hold  that  a  probate 
judge  elected  before  the  act  of  1911,  as  here, 
could  not  have  his  salary  increased  after  that 
fashion  during  his  term  of  office.  [Art.  14, 
sec.  8,  Constitution.] 

(e)  Ck>unsel  argue  that  appellant,  had  he 
so  chosen,  might  have  consumed  more  of  his 
fees  in  clerk  hire  than  he  did,  that  he  did 
much  of  the  clerical  work  himself  and  is  en- 
titled to  pay  therefor  in  excess  of  the  salary 
prescribed  by  section  10695.  We  will  not  pur- 
sue the  subject  far,  for  it  is  argued  faintly  we 
opine.  To  take  counsel's  view  not  only  would 
be  to  enlarge  the  statute  by  construction  to 
an  extent  not  within  its  letter  or  spirit,  but 
it  would  be  to  pay  appellant  on  the  doctrine 
of  a  quantum  meruit  or  a  quantum  [100]  vale- 
bant. Tliis  we  may  not  do.  [State  v.  Gordon, 
246  Mo.  1.  c.  28-9,'  149  S.  W.  638.]  The  par- 
ticular mode  and  manner  of  paying  official 
salaries  pointed  out  by  the  statute  is  the 
touchstone  of  construction  and  the  officer  is 
confined  to  that  manner  and  mode.  So,  the 
statute  is  to  be  strictly  construed  against  the 
officer.     [245,  1.  c.  28,  149  S.  W.  638.] 

The  premises  all  considered,  we  could  ap- 
propriately bring  this  opinion  to  an  end  at 
this  point  by  affirming  the  judgment;  for 
whilst  we  have  not  mentioned  all,  yet  we  have 
disposed  of  every  assignment  of  error,  we 
deem  material,  adversely  to  appellant;  but 
learned  counsel  have  pressed  upon  us  another 
main  question,  to  wit,  that  the  third  proviso 
of  section  10696  is  unconstitutional.    If  views 


expressed  hitherto  in  this  opinion  are  sound, 
then,  appellant  cannot  raise  the  question. 
But  we  may  as  well  pass  upon  it  lest,  by 
avoiding  it,  it  may  be  taken  that  we  have 
come  to  consider  the  act  of  1905  bad  in  a  con- 
stitutional sense  and  possibly  thereby  pro- 
voke a  new  crop  of  litigation. 

(f)  In  the  Imel  case,  supra,  we  held  the 
third  proviso  constitutional.  The  question 
we  are  now  to  consider  is :  Was  that  holding 
sound  ?    We  think  so,  because : 

(1)  In  the  first  place,  a  proper  judicial 
attitude  towards  the  questioned  proviso 
should  be  (to  fall  into  the  significant  phrase 
of  Lord  Hobart)  that  of  a  nursing  father. 
It  undertook  to  provide  a  remedy  for  grave 
mischiefs,  to  wit,  disproportionate  and  inordi- 
nate probate  salaries.  We  may  take  judicial 
cognizance  of  facts  of  current  history  and, 
therefore,  may  not  blink  the  substantial  his- 
torical reasons  much  bruited  underlying  the 
enactment. 

(2)  In  the  second  place,  something  is  said 
arguendo  by  way  of  pointing  out  absurd  re- 
sults in  inequalities  in  salaries  arising  under 
the  proviso.  But  we  put  that  view  away  from, 
us  with  entire  complacency  [101]  for  more 
reasons  than  one,  mentioning  one  or  two, 
to  wit:  (1)  that  under  the  old  system 
(which  appellant  invokes  as  still  existing) 
sharper  and  more  absurd  Inequalities  sprang 
than  under  the  new  which  he  inveighs 
against;  and  ( 2 )  if  a  probate  judge  be  allowed 
out  of  the  fees  of  his  office  to  keep  as  much  as 
the  circuit  judge  sitting  in  the  same  county 
gets  as  a  salary,  at  first  blush  and  on  the  sur- 
face of  things  he  has  no  just  complaint  on  tbe 
score  of  inequality  or  inadequacy. 

(3)  In  the  next  place,  there  is  a  provision 
of  our  Constitution  (Sec.  12,  art.  9)  read- 
ing: 

^Tlie  General  Assembly  shall,  by  a  law  uni- 
form in  its  operation,  provide  for  and  regu- 
late the  fees  of  all  county  officers,  and  for 
this  purpose  may  classify  the  counties  by 
population." 

It  is  appellant's  present  contention,  as  it 
was  in  his  former  case,  that  he  is  a  "county 
officer"  in  a  sense  within  the  purview  of  the 
quoted  provision,  hence  his  salary  could  only 
be  regulated  by  general  law  classifying  coun- 
ties by  population.  His  argument  is  that  on 
this  assumption  the  proviso  in  hand  is  inflict- 
ed with  an  incurable  constitutional  vice, 
among  other  things^  because  it  ignores  a 
population  basis.  Henderson  v.  Koenig,  168 
Mo.  356,  68  S.  W.  72,  57  L.R.A.  669,  in  effect, 
held  with  appellant  on  the  contention  that  a 
probate  judge  was  a  "county  officer."  We  will 
presently  recur  to  the  matter,  but  take  leave 
here  to  point  out  that  Kenefick  v.  St.  l^uis, 
127  Mo.  1,  29  S.  W.  838,  holding  in  judgment 
not  only  section  12,  article  9,  of  the  Constitu- 
tion, bat  section  13  of  the  game  article^  ar- 
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rivpd  at  a  different  conclusion  on  the  ''popu- 
lation theory."    Said  section  13  reads: 

'The  fees  of  no  executive  or  ministerial 
officer  of  any  county  or  municipality,  ex- 
clusive of  the  salaries  actually  paid  to  his 
necessary  deputies,  shall  exceed  the  sum  of 
$10,000  for  any  one  year.  Every  such  officer 
shall  make  return,  quarterly,  to  the  county 
[102]  court  of  all  fees  by  him  received,  and  of 
the  salaries  by  him  actually  paid  to  his 
deputies  or  assistants,  stating  the  same  in 
detail,  and  verifying  the  same  bv  his  affidavit; 
and  for  any  statement  or  omission  in  such 
return,  contrary  to  truth,  such  officer  shall 
be  liable  to  the  penalties  of  wilful  and  cor- 
rupt pcrjury."^ 

In  this  Kenefick  case  the  constitutionality 
of  an  act  frankly  regulating  the  compensation 
of  the  sheriff  of  the  city  of  St.  Louis  was  in 
judgment,  and,  after  quoting  section  12  of 
article  9  of  the  Constitution,  this  court  said: 

**But  a  glance  at  the  act  in  question  will 
satisfy  <»ie  thai  it  does  not  purport  to  estab- 
lish any  scale  of  fees  receivable  by  the  sheriff. 
It  limits  the  total  amount  of  compensation 
which  he  may  retain  from  his  fees,  in  accord- 
ance with  the  command  of  section  13  of 
article  9. 

"The  fees  of  the  oflRce  of  sheriff  were  regu- 
lated by  general  laws  (R.  S.  1879,  sees.  5006 
and  following),  at  the  time  the  fees  in  dis- 
pute were  earned,  just  as  such  fees  are  now 
governed  by  the  statutes  (Laws  1891,  pp.  145 
and  following),  which  are  general  in  nature, 
within  the  definition  of  the  constitutional 
language  last  above  quoted. 

''The  act  shows  on  its  face  that  it  is  de- 
signed to  enforce  the  next  following  section 
(3)  of  the  same  article.  If  it  is  proper  legis- 
lation for  that  purpose,  it  should  be  sus- 
tained." 

Observe,  the  Constitution  in  section  12  uses 
the  verb  may  classify.  If  it  had  meant  there 
was  no  other  valid  method  of  making  a  law 
as  to  fees  uniform  in  its  operation  except  on 
the  population  theory,  would  it  not  have  used 
the  sign  of  another  mood,  shall  Observe, 
moreover,  that  section  12  says  nothing  about 
the  disbursement  of  fees  or  retaining  fees, 
whereas  section  13,  article  9,  is  directed  some- 
what to  that  question  as  to  those  county  of- 
ficers who  are  executive  and  ministerial  of- 
ficers and  puts  a  hard-and-fast  maximum 
[103]  limit  on  their  compensation.  In  the 
views  taken  of  those  two  sections  there  seems 
to  be  an  irreconcilable  conflict  between  the 
Kenefick  and  Henderson  cases,  but  as  the 
Henderson  case  (on  the  "county  officer" 
phase)  was  overruled  in  the  Tmel  case,  it  is 
not  worth  while  to  analyze  them.  It  is  suf- 
ficient to  rule  that  the  "population  theory," 
as  a  condition  precedent  in  passing  a  validly 
uniform  law  regulating  fees  as  argued  for  ap- 
pellant, is  a  permissible  but  not  a  necessary 


one;  and  to  rule  further  that  the  first  part  of 
section  10695  regulating  fees  is  confessedly 
general,  while  the  third  proviso  does  not  re- 
late to  the  regulation  of  fees,  but  to  the  re- 
tention of  them. 

(4)  In  the  next  place,  let  us  consider  the 
point  made  against  the  proviso  that  it  falls 
under  the  constitutional  ban  against  special 
laws  and  herein  recur  to  the  question  of 
"county  officers"  and  the  holding  in  the  Imel 
case  on  that  head. 

The  question  of  special  legislation  relating 
to  courts  and  the  judiciary  of  the  State  has 
been  up  for  consideration  in  a  marked  line  of 
cases.  There  is  a  settled  doctrine  of  this 
court  running  through  them  like  the  dis- 
tinguishing and  marking  thread  of  the  British 
navy,  that  has  been  stated  this  way  in  State 
V.  Fort,  210  Mo.  1.  c.  533,  109  S.  W.  737. 

"The  upshot  of  the  whole  matter  is  this: 
The  judicial  system  of  the  State  is  a  whole, 
and  therefore  acts  dealing  with  the  courts 
have  been  usually  held  general  though  not 
applicable  to  every  court  of  like  nature  in  the 
State.     [State  v.  Shields,  4  Mo.  App.  259.] 

"The  reasoning  of  all  the  foregoing  cases 
may  be  found  crisply  stated  in  the  above 
generalization." 

The  cases  referred  to  as  authority  for  the 
proposition  formulated  in  that  excerpt  were 
in  part:  State  v.  Hughes,  104  Mo.  459,  16 
S.  W.  489;  State  v.  Orrick,  106  Mo.  Ill,  17 
S.  W.  176,  329;  State  v.  Field,  119  Mo.  1.  c. 
611,  24  S.  W.  752;  State  [104]  v.  Yancy,  123 
Mo.  391,  27  S.  W.  380;  State  v.  Etchman,  189 
Mo.  648,  88  S.  W.  643;  Coffey  v.  Carthage, 
200  Mo.  616,  98  S.  W.  562. 

Agreeably  to  such  doctrine  it  has  been 
held  that  the  judicial  department  of  the  State 
is  a  "composite  unit."  [Cellars  v.  National 
Surety  Co.  210  Mo.  1.  c.  106,  108  S.  W.  548.] 
Mindful  of  the  philosophy  of  such  rules  of  de- 
cision, many  legislative  acts  relating  to 
courts — acts  more  plainly  local  and  special 
than  the  provision  challenged — have  been  held 
immune  from  a  charge  of  the  constitutional 
vice  of  being  local  and  special  laws.  [Vide 
cases  supra.]  That  probate  courts  come 
within  the  reason  of  the  doctrine  just  an- 
nounced seems  plain  and  fortifies  the  ruling 
in  the  Imel  case  to  the  effect  that  judges  of 
those  courts  are  not  "county  officers"  in  a 
constitutional  sense.  As  said  before,  we  stand 
by  the  definition  of  "county  officers"  there 
given,  and  the  ruling  there  made  and  the 
reasoning  leading  up  to  it. 

(5)  In  the  next  place  (and  yet  closer 
home),  the  proviso  assailed,  taken  at  its  face 
value,  is  a  general  law  in  the  most  exacting 
sense.  It  opens  automatically  to  let  every 
probate  judge  in  whenever  named  conditions 
spring.  It  is  only  by  a  rare  versatility  ofj 
refinement  in  speculative  gloss  that  any  im- 
perfection is  claimed  to  be  brought  to  light; 
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for,  as  said,  on  its  face  and  purported  scope 
it  is  general  and  nothing  else.  At  root  appel- 
lant's grievance  against  the  third  proviso  is 
that  a  probate  judge  shares  the  fortune  of 
the  circuit  judge  of  the  county.  The  judges 
of  certain  circuits,  the  argument  assumes, 
have  their  salaries  regulated  by  special  acts 
and  in  a  way  to  bring  about  inequalities  in 
salaries  between  themselves  as  well  as  be- 
tween them  and  other  judges.  By  regulating 
the  compensation  of  probate  judges  in  the 
counties  of  these  same  circuits  by  reference  to 
the  salaries  of  circuit  judges  therein,  it  is 
claimed  the  third  proviso  becomes  local  and 
unconstitutional.  It  is  not  quite  clear  wheth- 
er appellant's  contention  in  ultimate  scope 
and  effect  is  intended  to  undermine  and  ex- 
plode the  particular  [105]  acts  regulating 
the  salaries  of  the  circuit  judges  in  question, 
or  whether  in  scope  and  effect  it  intends  to 
admit  the  validity  of  the  circuit  judge  acts, 
but  insists  that  there  application  by  the  pro- 
viso to  probate  judges  makes  it  void.  Either 
way  it  is  unprofitable  to  pursue  the  matter; 
for  it  is  evident  enough  that  correct  ar- 
gumentation leads  to  this,  namely,  that  if 
the  circuit  judges'  acts  are  valid,  then,  the 
reference  to  them  in  the  provisio  carries  their 
validity  over  to  the  proviso  itself,  provided 
always  probate  judges  may  be  put  in  the 
same  class.  If,  on  the  other  hand,  the  circuit 
Judge's  acts  are  void  as  unconstitutional, 
then,  by  the  same  token  a  reference  to  them 
in  the  proviso  carries  over  their  invalidity 
to  it,  and  makes  it  to  perish.  Now,  the  acts 
relating  to  circuit  courts  and  circuit  judges 
have  been  in  principle  sustained  in  cases 
cited,  supra,  as  well  as  directly  in  others  not 
cited,  and  yet  in  others  by  necessary  impli- 
cation.  We  will  not  reopen  that  question. 
Stare  decisis.  This  leaves  for  consideration 
the  question  whether  probate  judges,  in  the 
matter  in  hand,  may  be  constitutionally 
classified  with  circuit  judges.  As  to  that  we 
say:  There  may  be  many  reasons  why  such 
is  an  unconstitutional  classification,  but  not 
one  of  them  occurs  to  us. 

The  point  is  disallowed  to  appellant. 

( 6 )  It  is  urged  that  because  the  proviso  de- 
nounces certain  acts  done  in  one  county  as 
crimes,  when  if  done  in  another  they  are  not, 
vitiates  the  proviso.  But  we  are  dealing  with 
the  criminal  features  of  the  law  in  this  civil 
case.  It  will  be  time  enough  to  do  that  when 
some  probate  judge  has  violated  the  penal 
provisions  has  been  duly  charged  with  and 
convicted  therefor,  and  on  appeal  to  this 
court  or  on  a  writ  of  habeas  corpus  without 
appeal,  claims  his  liberty  because  the  criminal 
features  of  the  law  are  unconstitutional  and 
no  law  at  all.    We  reserve  the  question. 

It  has  been  shrewdly  said  that  in  the  ad- 
ministration [106]  of  justice  it  is  quite  as 
important  that  justice  appears  to  be  done  as 


that  it  is  done.  W^e  may  at  least  concede 
enough  substance  in  that  observation  to  justi- 
fy (or  maybe,  the  better  ward  is  excuse)  the 
extended  consideration  given  this  case. 

Appellant  erred,  doubtless  through  excess 
of  zeal  or  natural  pride  of  opinion,  in  not 
giving  his  bond  and  bowing  his  neck  to  the 
yoke  of  a  law  whose  benefits  he  enjoyed. 
There  is  a  couplet  running  this  way: 

"Who  to  himself  is  law,  no  law  doth  need. 
Offends  no  law,  and  is  a  king  indeed." 

but  the  notion  outlined  thereby  is  of  no  value 
in  jurisprudence.  In  the  eye  of  the  law  no 
one  can  successfully  build  a  superstnicture 
of  rights  on  his  own  wrong.  Hence  failure  to 
give  the  bond  avails  nothing. 

There  are  other  questions  in  briefs.  Scnae 
we  deem  immaterial.  Others  are  impliedly 
ruled  in  those  resolved.  They  must  be  taken 
as  considered  although  not  mentioned. 

On  the  conclusions  and  reasoning  an- 
nounced, it  would  seem  there  is  nothing  to 
do  except  to  affirm  the  judgment,  which  ac- 
cordingly we  do.     Let  it  be  so  ordered. 

Brown,  Walker  and  Faris,  JJ.,  o(Micur; 
Bond,  J.,  concurs  in  result;  Woodson  and 
Graves,  JJ.,  dissent. 

Rehearing  denied  December  31,  1914. 


MOTE. 

Estoppel  of  Public  Ofioer  to  Deny  Va- 
lidity of  Statute  by  Aeeeptiac  Com- 
pemsatiom  Thereunder. 

It  has  been  said  that  permitting  a  public 
officer  to  deny  the  validity  of  the  statute 
whereunder  he  acts  and  accepts  compensation 
for  his  services,  would  present  ''the  anomaly 
of  an  officer  assuming  and  holding  an  office 
under  the  law  of  the  state,  and  receiving  for 
his  services  all  the  salary  and  fees  due  and 
provided  under  that  law,  and  then,  when 
called  on  by  the  state  to  account  for  the  fees 
so  obtained  by  him  thereunder,  saying  to  the 
state,  'Your  pretended  law  is  unconstitutional, 
and  I  am  not  obligated  to  account  for  the  sur- 
plus fees  collected  by  me,  over  and  above  the 
amount  allowed  for  my  own  compensation, 
which  the  law  has  provided  shall  be  paid  into 
the  state  treasury.'  Such  a  plea  should  be  aa 
intolerable  in  a  code  of  law,  as  it  is  repre- 
hensible in  a  code  of  morals."  State  v.  Speed, 
183  Mo.  186,  81  S.  W.  1260.  Therefore,  the 
rule  is  that  a  public  officer  is  estopped  in  a 
proceeding  to  hold  him  responsible  for  public 
money  received  by  him  to  question  the  va- 
lidity of  the  statute  under  which  he  has  ac- 
cepted the  office  and  received  the  compensation 
thereof,  having  thus  received  the  benefit  of 
the  statute.  Gross  v.  Whitley  County,  158 
Ind.  531,  64  N.  E.  25,  58  L.R.A.  394;  State  v. 
Speed,  183  Mo.  186,  81  S.  W.  1260;  SUte  ▼. 


GREENE  COUNTY  v.  LYDY. 
26S  Mo,  77. 

Imel,  242  Mo.  203,  146  S.  W.  783;  State  v.      of  the  United   States 


285 


Lydy,  242  Mo.  316,  146  S.  W.  789 ;  New  York 
V.  Gorman,  26  App.  Div.  191,  49  N.  Y.  S. 
1026.  And  see  the  reported  case.  S^e  also 
People  V.  Bunker,  70  Cal.  212,  11  Pac.  703. 
Thus,  where  a  person  accepted  the  office  of 
county  treasurer  under  a  statute  fixing  the 
compensation  of  that  office  at  a  certain  sum 
and  prohibiting  the  payment  of  any  greater 
sum  to  that  officer  by  way  of  compensation 
for  his  official  services,  it  was  held  that 
his  acceptance  and  retention  of  his  salary 
thereunder  estopped  him  from  questioning 
the  validity  of  the  act,  or  from  claiming 
additional  compensation  under  a  previous 
statute  providing  for  his  payment  by  fees, 
-while  a  decision  of  the  supreme  court  of  the 
state  was  in  force  declaring  the  later  statute 
invalid.  Gross  v.  Whitley  County,  158  Ind. 
531,  64  N.  E.  25,  58  L.R.A.  394. 

So,  where  an  officer  assumes  to  act  under  a 
law  in  collecting  fees,  he  cannot  be  allowed 
either  to  treat  the  whole  law  as  invalid,  or 
to  treat  that  part  of  it  as  valid  under  which 
the  money  is  collected  and  to  dispute  the 
validity  of  another  part  of  the  same  section 
prescribing  how  the  fees,  when  collected, 
shall  be  disbursed.  People  v.  Bunker,  70  Cal. 
214,  11  Pac.  703;  State  v.  Imel,  242  Mo.  293, 
146  S.  W.  783;  State  v.  Lydy,  242  Mo.  316, 
146  S.  W.  789;  New  York  v.  Gorman,  26 
App.  Div.  191,  49  N.  Y.  S.  1026.  And  see  the 
reported  case.  In  State  v.  Imel,  supra,  the 
court  said:  "Plaintiff  asserts  that  defend- 
ant is  estopped  from  denying  the  constitu- 
tionality of  any  part  of  the  law  under  which 
the  fees  in  controversy  were  collected,  for  the 
reason  that  he  assumed  to  act  under  the  law 
in  collecting  the  fees,  and  cannot  be  allowed 
to  treat  that  part  of  the  law  as  valid  under 
which  the  money  was  collected  and  dispute  the 
validity  of  another  part  of  the  same  section 
which  prescribes  how  the  fees  collected  shall 
be  disbursed.  A  very  similar  issue  arose  in 
the  state  of  California  under  a  law  which 
provides  that  the  'Commissioner  of  Inunigra- 
tion'  shall  collect  fees  for  services  in  the  in- 
spection of  immigrants,  and  after  deducting 
his  salary  from  such  fees,  pay  the  remainder 
thereof  into  the  public  treasury  for  the  sup- 
port of  a  hospital.  After  collecting  a  large 
amount  of  fees,  the  Commissioner  of  Immi- 
gration refused  to  pay  any  part  of  them  into 
the  treasury,  claiming  that  as  the  law  under 
which  they  were  collected  was  in  conflict  with 
the  federal  statutes,  he  could  not  be  com- 
pelled to  make  such  payment.  In  construing 
that  law,  the  supreme  court  of  California,  in 
the  case  of  People  v.  Bunker,  70  Cal.  214, 
said:  'The  defendant  having  assumed  to  act 
under  a  statute  of  this  state,  and  having  col- 
lected moneys  according  to  the  letter  of  that 
statute,  cannot  be  heard  to  say  that  the 
statute  was  in  conflict  with  the  Constitution 


.  •  •  and  that  he 
was  not  bound  to  pay  them  over  to  the  proper 
officer.'  We  think  the  foregoing  is  a  correct 
statement  of  a  sound  rule  of  estoppel.  The 
defendant  in  the  case  at  bar  having  collected 
the  fees  under  section  10695,  Revised  Statutes, 
1909,  is  estopped  from  asserting  that  any  part 
of  said  section  is  invalid.  The  law  under 
which  defendant  collected  the  money  in  con- 
troversy was  in  force  when  he  accepted  the 
office  of  probate  judge  of  Buchanan  county. 
By  voluntarily  accepting  that  office  and  col- 
lecting the  fees  which  the  laws  prescribed  for 
his  services,  he  waived  the  right  to  assail  the 
constitutionality  of  that  law." 

In  New  York  v.  Gorman,  26  App.  Div.  191, 
49  N.  Y.  S.  1026,  it  was  held  that  even  if  an 
act  regulating  the  office  of  sheriff  in  the  city 
and  county  of  New  York  was  invalid,  neither 
the  sheriff,  nor  his  sureties,  nor  his  or  their 
representative  would,  when  he  had  received 
his  salary,  paid  over  the  fees  to  the  comp- 
troller, and  received  back  one-half  of  them 
under  the  act  whereunder  he  administered  his 
office,  be  permitted  to  plead  its  invalidity*; 
that,  having  received  the  money  in  question 
under  the  act,  he  was  estopped  from  claiming 
its  unconstitutionality  in  order  that  he  might 
retain  them,  for  the  reason  that  he  could  not 
enjoy  the  benefits  of  the  act  and  plead  in- 
validity as  to  the  duties. 

In  State  v.  Messerly,  198  Mo.  351,  95  S.  W. 
913,  it  was  held  that  a  public  officer  who  had 
accepted  each  month  the  salary  provided  by 
a  local  and  special  law,  in  lieu  of  his  fees 
under  the  general  law,  was  bound  thereby  and 
had  waived  any  right  he  might  have  had  to 
sue  the  county  for  the  fees  on  the  act  being 
declared  unconstitutional.  Compare  State  v. 
Vail,  84  Ohio  St.  399,  95  N.  E.  911,  wherein 
the  doctrines  of  election,  estoppel,  acquies- 
cence, and  waiver  were  held  to  be  inap- 
plicable. 

But  it  has  been  held  that  a  defendant  who 
holds  and  exercises  a  public  office,  and  who 
receives  the  fees  and  emoluments  of  the  same, 
ifl  not  estopped  from  claiming  that  the  act 
establishing  the  office  is  unconstitutional  in 
toto,  in  an  action  in  the  nature  of  quo 
warranto  to  test  the  title  to  the  office. 
McCall  V.  Webb,  125  X.  C.  243,  34  S.  E.  430. 
wherein  the  court  said:  "The  plaintiff  says 
that  it  would  be  unconscionable  in  the  de- 
fendant to  set  up  such  a  defense  as  this,  when 
he  is  in  a  possession  of  the  very  office  he  says 
does  not  exist,  and  is  receiving  fees  and 
emoluments  of  the  same ;  and  that  he  is  there- 
by estopped  to  set  up  this  defense.  But  how- 
ever inconsistent  it  may  seem  for  the  defend- 
ant to  claim  and  hold,  and  receive  the  fees  and 
emoluments  of  an  office  that  he  claims  does 
not  in  law  exist,  we  are  of  the  opinion  that 
there  is  no  legal  reason  why  he  may  not  if 
he  chooses  to  do  so.     But  we  see  no  ground 
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or  reafion  for  the  application  of  the  doctrine 
of  estoppel  in  this  case.  The  plaintiff's 
right  to  the  office  does  not  depend  upon  the 
doctrine  of  estoppel,  nor  does  it  enter  into 
the  defense  of  the  defendant." 

The  question  who  may  raise  the  objection 
that  a  statute  or  ordinance  is  discussed  in 
fhe  notes  to  Cram  v.  Chicago,  etc.  R.  Co.  19 
Ann.  Cas.  170,  and  Phillips  v.  Kankakee 
Reclamation  Co.  Ann.  Cas.  191 5C  56.  The 
right  of  a  ministerial  officer  to  question  the 
validity  of  a  statute  is  treated  in  the  notes 
to  Payne  v.  Staunton,  2  Ann.  Cas.  74,  and 
State  V.  Cease,  Ann.  Cas.  1912D  151. 


GRANT 

V. 

SWANK  ET  All. 

West  Virginia  Supreme  Court  of  Appeals- 
April  14,  1914. 

74  W.  Va.  93;  81  S.  E.  907. 


Vendor  amd  Pvrohaser  —  Vendor*!  Idem 
—  Conveyance  in  Conaideration  of 
Future  Support. 

A  recital  that  grantees  "agree  to  care  for 
and  support"  grantors  "with  money  and  oth- 
er necessaries  for  their  support  their  natural 
life,"  though  such  agreement  was  the  sole 
consideration  for  the  grant,  will  not  alone 
create  a  lien  or  charge  on  the  land  conveyed. 
To  operate  as  such,  an  intent  to  impose  such 
burden  must  definitely  appear,  or  be  directly 
fnferable  from  the  grant  when  properly  con- 
strued. 

[See  note  at  end  of  this  case.] 

Jnd8:Bienta  —  Right  to  Render  Per- 
sonal Jndsmemt  —  Constraetlve  Serv- 
ice. 

A  personal  decree  against  nonresident  de- 
fendants, not  served  otherwise  than  by  pub- 
lication, and  not  appearing  to  the  proceed' 
ing,  is  erroneous. 

[See  15  R.  C.  L.  tit.  Judgments^  p.  633.] 

Eqnlty  —  Nature  of  Relief  —  Conalat- 
eney  with  Prayer. 

Upon  a  bill  stating  facts  warranting  gen- 
eral but  not  special  relief,  though  praying 
botli,  the  court  may,  upon  proof  deemed  suffi- 
cient, grant  only  the  general  relief,  provided 
it  be  not  inconsistent  with  that  specifically 
prayed. 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Pleasants 
county. 

Action  by  A.  J.  Grant,  plaintiff,  against 
John  H.  Swank  et  al.,  defendants.    Judgment 


for  plaintiff.     Defendant  Reed  appeals.     The 
facts  are  stated  in  the  opinion.    Rxyebskd. 

J.  Howard  Holt  for  appellant. 
G.  D,  Smith  for  appellee. 

[94]  Lynch,  J.— By  deed  dated  February 
8,  1008,  Alvilda  Grant,  who  was  the  owner 
of  the  fee,  and  her  husband  conveyed  to  John 
H.  Swank  and  his  wife,  H.  J.  O.  Swank,  a 
tract  of  102  acres  of  land  in  Pleasants  county. 
The  deed  recites  a  consideration  of  ''eighteen 
hundred  dollars,  cash  in  hand,  the  receipt 
whereof  is  here  acknowledged,  and  other  con- 
siderations hereinafter  mentioned."  The  only 
iecital»  indicative  of  "other  considerations*' 
are  that  the  grantees  "doth  herein  agree  to 
care  for  and  support  the  said  Alvilda  Grant 
and  A.  J.  Grant  with  money  and  other  neces- 
saries for  their  support  their  natural  life." 
The  deed  contains  no  provision  indicative  of 
an  intent  to  charge  or  burden  the  land,  or  to 
reserve  a  lien  thereon  to  secure  the  faithful 
discharge  of  the  obligations  assumed  by  the 
grantees. 

H.  J.  O.  Swank,  by  deed  of  June  2,  1909, 
purporting  to  pass  the  fee  in  the  entire  acre- 
age, but  in  which  John  H.  Swank  did  not 
join,  granted  the  land  to  J.  Warren  "Reed, 

His  wife  having  died,  A.  J.  Grant  insti- 
tuted this  suit,  to  charge  the  lands  with  the 
expenses  paid  by  him  incident  to  her  illness 
and  death,  and  those  incurred  in  the  main- 
tenance and  support  of  himself  since  her 
death,  and  to  enforce  the  same  by  a  sale 
under  the  decree  of  the  court.  He  bases  his 
[95]  right  to  the  relief  sought  upon  the 
theory  that  the  deed  creates  a  lien  on  the 
land  conveyed,  or  a  right  to  charge  it  with 
the  amounts  thus  expended,  although  it  does 
not  expressly  retain  a  lien  or  right  to  charge 
it  for  any  purpose.  The  bill  states  all  these 
facts  in  detail,  but  alleges  that  the  cash  con- 
sideration was  not  paid  or  intended  to  be 
paid,  but  that  the  sole  consideration  for  the 
grant  was  the  maintenance  and  support  of 
the  grantors  during  their  joint  lives,  and 
the  life  of  the  survivor.  He  charges  that 
Reed,  at  the  date  of  the  grant  by  H.  J.  O. 
Swank,  had  notice  of  plaintiff's  lien  and 
right  to  charge  the  land  with  the  expenses 
of  the  maintenance  and  support  for  which 
the  deed  provided  and  in  consideration  of 
which  the  land  was  conveyed  to  J.  H.  and 
H.  J.  0.  Swank. 

The  Swanks  and  J.  Warren  Reed  are  named 
as  defendants,  but  were  not  personally 
served  with  process.  They  were  proceeded 
against  by  publication.  Reed  tendered  an 
answer,  which  the  court  permitted  him  to 
file,  and  to  which  plaintiff  replied  generally. 
H.  J.  0.  Swank  did  not  appear  for  any  pur- 
pose. While  one  of  the  decrees  entered  in 
the  cause  recites  the  tender  and  filing  of  an 


GRANT 

74  w 

answer  by  J.  H.  Swank  and  general  replica- 
lion  thereto,  no  such  answer  appears  in  the 
record.  If  filed,  we  cannot  ascertain  what 
it  contains.  Although  in  other  respects 
Reed  denies  the  averments  of  plaintiff^s  billi 
he  does  not  controvert  the  statement  con- 
tained therein  as  to  the  real  consideration 
for  the  grant  to  the  Swanks.  Nor  does  he 
offer  any  proof  to  show  that  Mrs.  Swank 
was,  at  the  date  of  her  deed,  in  fact  divorced 
from  her  husband,  warranting  the  failure 
to  join  him  as  grantor  therein;  nor  does  he 
directly  aver  that  she  had  obtained  a  divorce. 
The  only  averment  of  the  fact  of  divorce  is 
that  at  the  date  of  her  deed  she  was  a  single 
woman,  "having  been  divorced  from  her 
former  husband,  John  Swank."  The  mere  re- 
cital in  the  deed  that  the  grantor  was  "usual- 
ly called  Oregon  Swank,  formerly  wife  of 
John  H.  Swank,"  and  in  the  certificate  of 
acknowledgment  that  she  was  "a  single  wom- 
an of  lawful  age,"  do  not  negative  the  con- 
tinuance of  a  relation  existing  only  a  year 
before. 

Having  found  "that  there  was  reserved  a 
life  estate  (in  the  Grant  deed)  for  the  sup- 
port of  the  grantors  therein,"  and  "that  the 
life  estate  so  reserved  in  said  deed  is  a  charge 
[96]  and  lien  on  said  102  acres  of  land  and 
liable  for  the  life  support  and  maintenance 
of  the  said  Alvilda  Grant  and  A.  J.  Grant 
during  their  natural  live«),"  and  "being  unable 
at  this  time  to  ascertain  the  true  amount 
plaintiff  is  entitled  to  recover  on  account  of 
the  expenses  and  money  expended  for  Alvilda 
Grant  in  her  life-time,  including  her  funeral 
expenses  and  all  other  expenses  incident  to 
her  death,  and  also  the  amount  A.  J.  Grant 
is  entitled  to  be  paid  for  his  life  support  and 
maintenance,"  the  court  directed  a  reference 
to  a  commissioner  to  ascertain  and  report  the 
amounts  thus  incurred  and  paid,  and  the 
amount  requisite  for  the  support  of  plaintiff 
subsequent  to  the  death  of  his  wife  to  the  date 
of  the  decree. 

The  death  of  J.  Warren  Reed  being  noted  of 
record,  the  court  directed  the  cause  to  pro- 
ceed against  Cecil  P.  Reed,  his  only  son  and 
heir  at  law^;  and,  confirming  the  findings  of 
the  master,  decreed  "that  the  plaintiff  to 
recover  of  and  against  the  defendants  herein 
the  sum  of  $72.70  with  interest  from  Sep- 
tember 2,  1012,  and  the  sum  of  $615,  being 
the  item  for  support  and  maintenance  found 
due  in  favor  of  the  plaintiff  for  the  period  of 
123  weeks  at  the  rate  of  $5  per  week  from 
September  23^  1908,  until  February  8,  1911, 
with  interest"  from  the  date  last  named; 
that  said  sums  "be  and  they  are  declared  to 
be  a  charge  upon  the  real  estate  of  the  de- 
fendants;" and  directed  a  sale  of  the  land 
to  satisfy  the  sums  so  charged  thereon. 

Thereafter,  but  before  sale,  Cecil  P.  Reed 
appeared  and  tendered  his  petition,  averring 
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the  death  of  J.  Warren  Reed  intestate,  that 
petitioner  was  his  only  child  and  heir  at  law, 
that  during  the  previous  proceedings  in  the 
cause  and  at  the  time  of  filing  the  petition  he 
was  a  nonresident  of  this  state,  and  that  he 
had  not  therefore  been  served  with  process  or 
appeared  as  a  party  in  the  cause.  He  copies 
and  adopts  the  answer  of  his  father  thereto- 
fore filed,  and  prays  to  be  admitted  as  such 
party.  The  petition,  however,  contains  no 
prayer  for  a  rehearing  or  review  of  the  previ- 
ous proceedings  in  the  cause.  But,  having 
found  no  error,  the  court  approved  and  con- 
firmed the  preceding  decrees.  Hence  this  ap- 
peal by  the  petitioner. 

While  courts  of  other  jurisdictions  have,  in 
an  apparent  [97]  effort  to  protect  aged  grant- 
ors from  the  result  of  their  imprudence,  held 
provisions  similar  to  that  in  the  Grant  deed 
effectually  creative  of  a  lien,  charge  or  equita- 
ble mortgage,  this  court  has  held  otherwise, 
except  in  cases  distinguishable  from  that  now 
under  review.  If  the  language  used  in  the 
Grant  deed  may  be  said  to  create  any  lien  on 
the  land  conveyed,  or  any  right  to  charge  it 
with  the  support  of  the  grantors,  the  lien 
or  charge  can  only  be  implied.  Tliere  is  no 
express  provision  or  reservation  to  that  effect. 
Its  language  is  rather  suggestive  of  an  agree- 
ment or  undertaking  by  the  grantees  for  main- 
tenance and  support.  In  Brawley  v.  Catron, 
8  Leigh  (Va.)  522;  McCandlish  v.  Keen,  13 
Grat-  (Va.)  615,  both  binding  authorities  in 
this  state  until  disapproved;  Crim  v.  Hols- 
berry,  42  W'.  Va.  668,  26  S.  E.  314;  Taylor  v. 
Lanier,  7  N.  C.  98,  9  Am.  Dec.  599;  Cornell 
V.  Maltby,  166  N.  Y.  557,  59  X.  E.  291 ;  His- 
cock  V.  Norton,  42  Mich.  320,  3  N.  W.  868; 
McKillip  V.  McKillip,  8  Barb.  (N.  Y.) 
652;  Meigs  v.  I>imock,  6  Conn.  458;  Peters 
V.  Tunell,  43  Minn.  473,  45  N.  W.  867,  19 
Am.  St.  Rep.  252 ;  Arlin  v.  Brown,  44  N.  H. 
102;  Salyers  v.  Smith,  67  Ark.  526,  66  S.  W. 
936,  similar  provisions  are  held  insufficient 
to  create  such  lien  or  charge  on  the  land 
conveyed. 

Though  Bates  v.  Swiger,  40  W.  Va.  420, 
21  S.  E.  874,  McChire  v.  Cook,  39  W.  Va. 
579,  20  S.  E.  612,  and  Pownal  v.  Taylor,  10 
Leigh  (Va.)  172,  34  Am.  Dec.  725,  held  agree- 
ments sufficient  for  that  purpose,  it  was  be- 
cause in  each  case  there  was  either  an  ex- 
press charge  created  by  the  deed,  or  language  , 
importing  an  intention  to  reserve  a  lien  on 
the  land  or  a  right  to  charge  it  with  the  ex- 
pense incident  to  the  wants  and  necessities  of 
the  grantors.  Such  reservation  clearly  ap- 
pears in  the  Bates  case.  In  the  McClure  case, 
the  deed  provided  for  retention  by  the  grant- 
ors of  the  possession  and  occupancy  of  the 
land  "where  they  now  reside  so  long  as  they 
live,"  and  that  the  grantee  "is  not  to  sell  or 
dispose  of  any  part  or  interest  in  the  property 
without   the   consent  and   approval   of"   the 
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grantors;  thus  manifesting  an  intention  on 
their  part  to  secure  themselves  against  the 
improvidence  of  the  grantee  and  his  lack  of 
fidelity  to  the  obligations  thereby  imposed. 
The  deed  in  the  Pownal  case  contained  the 
covenant  by  the  grantee  for  the  support  of 
the  grantors,  and  declared  the  land  bound 
therefor  "unto  whose  hands  soever  it  may 
come."  Even  there,  the  court  held  the  pro- 
vision a  mere  charge  upon  the  land,  enforce- 
able in  equity. 

[98]  While  this  court  has  granted  relief 
by  way  of  cancellation  because  of  the  failure 
of  the  grantee  to  comply  with  his  agreement 
to  maintain  and  support,  as  for  a  failure  of 
consideration,  it  has  not  construed,  and  feels 
constrained  now  to  refuse  to  construe,  this 
or  other  similar  language,  without  more,  as 
indicative  of  an  intention  on  the  part  of  the 
grantors  to  create  either  a  lien  or  a  charge 
upon  the  land  conveyed.  If  either  is  thus 
created,  the  deed  or  other  contract  should 
clearly  indicate  a  purpose  to  burden  it  either 
by  a  lien  or  by  a  charge  for  that  purpose. 

But  the  bill  contains  allegations  which, 
when  sustained  by  proof,  as  in  effect  they 
are,  fully  warrant  a  decree  responsive  to  the 
prayer  for  general  relief,  though  not  in  re- 
sponse to  the  prayer  for  specific  relief  prayed 
or  granted.  The  court,  therefore,  had  juris- 
diction to  grant  relief  under  the  general 
prayer.  5  Enc.  Dig.  132.  As  said  in  Stewart 
v.  Tennant,  52  W.  Va.  559,  44  S.  E.  223: 
"Where  the  allegations  of  a  bill  are  sufficient 
to  support  a  decree,  and  there  is  a  prayer 
for  general  relief,  and  such  decree  is  pro- 
nounced, it  will  stand,  although  not  specifi- 
cally prayed  for  in  the  bill."  So  here,  had 
the  court  upon  the  hearing  granted  relief  in 
accordance  with  the  general  prayer,  by  de- 
creeing cancellation  of  the  deed  to  the  Swanks 
to  the  exoneration  of  A.  J.  Grant's  curtesy 
interest  in  the  102  acres,  it  would  have  had 
the  support  of  competent  authority.  Furbee 
V.  Furbee,  49  W.  Va.  191.  202.  38  S.  E.  511; 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  275,  23 
S.  E.  553;  Goff  v.  Price,  42  W'.  Va.  384,  26 
S.  E.  287;  Cumberledge  v.  Cumberledge,  72 
W.  Va.  773,  79  S.  E.  1010;  Wilfong  v.  John- 
son, 41  W.  Va.  283,  23  S.  E.  730;  White  v. 
Bailey,  65  W.  Va.  573,  64  S.  E.  1019,  23 
L.R.A.(N.S.)  232.  The  first  three  cases  sus- 
tain the  right  to  grant  the  prayer  for  general 
relief;  the  others,  the  right  to  cancel  deeds 
for  failure  to  comply  with  agreements  for 
maintenance  and  support. 

Does  the  deed  to  Reed  interpose  an  insur- 
mountable barrier  to  the  grant  of  the  prayer 
for  general  relief  by  way  of  cancellation?  To 
tliis  inquiry  the  response  is,  not  any  greater 
barrier  to  the  general  than  to  the  special 
relief  actually  granted.  But,  as  that  answer 
is  not  fully  responpive,  we  must  search  the 
record  for  another,  and,  if  one  appears,  de- 
termine its  preventive  effect  if  any. 


The  Grant  deed  vested  in  the  Swanks  title 
to  the  102  acres,  [99]  an  undivided  moiety  in 
each  grantee.  Bj  her  deed  Mrs.  Swank,  her 
husband  not  joining  with  her,  undertook  tc 
pass  title  to  the  whole  tract  as  if  she  were 
a  single  woman  and  sole  owner.  While  the 
validity  of  her  deed  is  not  in  issue  by  any 
pleading,  it  is  obvious  that,  even  if  she  were 
divorced,  of  which  there  appears  neither 
direct  averment  nor  sufficient  proof,  she  could, 
and  by  her  deed  did,  pass  only  an  undivided 
moiety.  J.  H.  Swank  owns  the  other  moiety. 
But  for  the  grant  to  the  Swanks,  plaintiff 
would,  upon  the  death  of  his  wife,  have  be- 
come tenant  by  the  curtesy  of  the  whole  tract. 
So,  conceding,  for  present  purposes  alone,  the 
due  execution  of  the  deed  to  Reed  and  its 
efiicacy  as  a  grant  of  Mrs.  Swank's  moiety, 
a  cancellation  of  the  deed  as  to  the  other 
moiety  would  restore  to  plaintiff  his  curtesy 
right  in  the  latter.  But  the  record,  as  pre- 
sented, limits  the  relief  available,  even  under 
the  prayer  for  general  relief,  to  the  partial 
cancellation  suggested.  The  record  does  not 
warrant  other  or  more  complete  relief.  How- 
ever, if  so  advised,  plaintiff  may,  on  remand, 
amend  his  bill  in  order  to  raise  an  issue  as  to 
the  validity  of  the  H.  J.  0.  Swank  deed  to 
Reed. 

The  decree  is  erroneous  also  in  another 
respect.  There  is  a  personal  decree  against 
all  the  defendants.  Mrs.  Swank,  though 
named  as  a  party,  did  not  appear  for  any 
purpose.  She  was  not  a  resident  of  the  state. 
The  bill  so  avers.  The  decree  of  July  12, 
1912,  by  recitals,  shows  that  the  only  proc- 
ess invoked  to  convene  defendants  was  bv 
order  of  publication.  Upon  such  process 
alone  without  an  appearance  in  person  or  by 
counsel,  it  was  error  to  pronounce  a  personail 
decree. 

Without  expressing  an  opinion  as  to  the 
validity  of  the  deed  by  H.  J.  O.  Swank  to  J. 
Warren  Reed,  its  dne  execution  not  being  in 
issue,  or  as  to  other  questions  discussed  In 
argument,  none  of  which  are  important  in 
view  of  what  has  been  said,  our  conclusion 
is  to  reverse  the  decrees  of  September  19,  1911, 
July  12,  1912,  January  29  and  March  20, 
1913;  and  to  remand  the  cause,  with  leave  to 
plaintiff  to  amend  the  bill  if  so  advised. 

Reversed  and  remanded. 


KOTE. 

Ezistenee  of  ImpUed  Vendor's  I<iea 
Wbere  Consideration  for  ConTeyaaee 
la  Agreement  to  Support  Vendor  for 
Idfe. 

It  was  held  in  Burroughs  v.  Burroughs,  164 
Ala.  329,  20  Ann.  Cas.  926,  that  a  vendor  has 
no  lien  on  the  subject  of  the  sale  and  con- 
veyance where  the  consideration  therefor  is 
the  agreement  of  the  purchaser  to  care  for 
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and  support  the  vendor  during  his  life,  since 
no  vendor's  lien  arises  where  the  considera- 
tion for  the  conveyance  is  an  uncertain,  in- 
definite, contingent  demand.  That  rule  is 
followed  in  the  reported  case  and  in  two 
recent  Mississippi  decisions.  See  Lee  v. 
McMorries,  107  Miss.  889,  66  So.  278,  L.R.A. 
1915B  1069;  Lowrey  v.  Lowrey,  111  Miss. 
153,  71  So.  309.  In  Lee  v.  McMorries,  su- 
pra, in  reversing  a  decree  fixing  a  lien  on 
property  for  the  enforcement  of  an  agreement 
to  support  the  grantor  of  the  property,  the 
court  said:  "It  has  been  held  that  there 
18  not  an  implied  equitable  lien  in  favor  of 
a  grantor  of  real  estate  to  secure  a  considera- 
tion therefor,  which  is  an  agreement  to  sup- 
port the  grantor  during  life.  The  reason  for 
this  seems  to  be  that  the  charge  is  too  un- 
certain and  indefinite  in  character.  .  . 
Mrs.  Daly,  the  grantor,  was  not  entitled  to 
an  equitable  vendor's  lien  upon  the  land  she 
conveyed  to  secure  the  amount  required  for 
her  support.  Such  amount  was  unliquidated. 
It  was  uncertain  and  contingent.  It  was 
not  an  absolute,  certain  debt  owing  for  the 
purchase  price.  It  was  indefinite  in  charac- 
ter. The  chancellor  erred  in  fixing  the  lien 
on  the  property." 

In  the  greater  nunkber  of  jurisdictions,  how- 
ever, the  rule  obtains  that  where  the  con- 
sideration for  a  conveyance  ia  an  agreement 
on  the  part  of  the  grantee  to  support  the 
grantor  for  life,  a  vendor's  lien  exists  for  the 
enforcement  of  the  agreement.  Kelaghan  ▼. 
Daly  [1913]  2  Ir.  R.  828;  Spencer  v.  Spencer, 
2.3  Manitoba  461 ;  Paine  v.  Chapman,  6  Grant 
Ch.  (U.  C.)  338;  Cunningham  v.  Moore,  1 
X.  Bruns.  Eq.  Rep.  116;  Jb'owers  v.  Powers, 
39  S.  W.  826,  19  Ky.  L.  Rep.  266;  Chase  v. 
Peek,  21  N.  Y.  581;  Tucker  v.  Tucker,  122 
App.  Div.  308,  106  N.  Y.  S.  713;  Abbott  v. 
Sanders,  80  Vt.  179,  12  Ann.  Gas.  898,  66 
Atl.  1032,  130  Am.  St.  Rep.  974,  13  KR.A. 
(N.S.)  725.  See  also  Price  v.  Hobbs,  47  Md. 
359;  McArthur  v.  Gordon,  126  N.  Y.  597,  27 
N.  E.  1033,  12  L.R.A.  667  modifying  51  Hun 
511,  4  N.  Y.  S.  584;  Storey-Bracher  Lumber 
Co.  T.  Burnett,  61  Ore.  498,  123  Pac.  66;  Rob- 
inson v.  Hicks,  76  Ore.  19,  146  Pac.  1099; 
Robertson  v.  Newman,  2  Tenn.  Ch.  App.  181. 
Thus  in  Paine  v.  Chapman,  supra,  it 
"Was  said:  "Here  a  conveyance  of  her 
tstate  was  made  by  an  aged  woman  to 
her  grandson,  a  grown-up  man  with  a 
family,  for  which,  he  was  to  maintain 
her,  and  provide  her  with  washing,  lodging, 
wearing  apparel,  and  other  necessaries,  and 
he  immediately  entered  into  possession  of  the 
land  conveyed  to  him.  Such  arrangements 
are  not  at  all  unfrequent  in  this  province,  and 
they  have  occasionally  been  the  subject  of 
suit  in  this  court.  They  are  generally  of 
this  nature;  an  aged  person  who  has  become 
too  infirm  any  longer  to  manage  his  farm, 
conveys  it  to  some  near  relative,  who  ia,  in 
Ann.  Gas.  1917C. — 19. 


consideration  of  it,  to  maintain  him  during 
the  remainder  of  his  life,  and  generally  upon 
the  property  conveyed;  an  arrangement  very 
beneficial  usually  to  the  grantee.  I  cannot 
see  that  such  an  arrangement  affords  any  in- 
dication of  an  agreement  between  the  parties 
to  it,  that  the  aged  grantor  should  trust 
to  the  personal  engagement,  in  whatever  form, 
of  the  grantee,  for  his  support,  at  a  time  of 
life  when  he  has  become  incapable  of  support- 
ing himself.  I  think,  rather,  that  he  would 
be  considered  not  by  lawyers  only,  but  popu- 
larly,  as  having  a  claim  upon  the  land  for 
his  support.  This,  indeed,  would  be  going 
further  than  is  necessary;  the  grantee  must 
show  the  agreement  to  be  of  such  a  nature 
that  the  retention  of  the  lien  would  be  con- 
trary to  what  appears  to  have  been  the  agree- 
ment of  the  parties.  To  show  this,  we  must 
presume  it  was  intended  by  the  grantor  that 
the  grantee  should  be  at  liberty  to  sell  the 
place  conveyed,  and  that  without  its  continu- 
ing liable  for  his  support.  The  nature  o€  these 
arrangements,  and  peculiarly  in  this  instance, 
from  the  age  and  sex  of  the  grantor,  appears 
to  me  to  negative  such  a  presumption." 

In  Kelaghan  v.  Daly  [1913]  2  Ir.  R.  328, 
it  appeared  that  a  mother  conveyed  property 
to  her  son  by  a  deed  reciting  that  in  consid- 
eration of  natural  love  and  affection  and  of 
the  covenants  contained  in  the  deed  she  as- 
signed her  rights  in  the  property  to  her 
son.  A  covenant  in  the  deed  provided  that 
the  grantee  should  support  the  mother  and 
her  daughter.  In  an  action  to  recover  dam- 
al^s  for  the  nonperformance  of  the  covenant 
brought  against  a  purchaser  of  the  property 
at  a  judicial  sale,  having  notice  of  the  rights 
of  the  grantor,  it  was  held  that  the  vendor's 
lien  was  operative  and  that  the  covenant  was 
one  that  ran  with  the  land.  So  in  Spencer  v. 
Spencer,  23  Manitoba  461,  it  appeared  that 
a  house  and  lot  were  conveyed  by  a  father 
to  his  son  on  the  parol  agreement  of  the 
latter  to  support  his  brother  for  life  which 
agreement  was  unperformed.  In  discussing 
the  nature  of  the  grantee's  promise  and  the 
grantor's  rights  thereunder  the  court  said: 
"It  in  effect  represented  the  purchase  price 
of  the  land,  and  the  plaintiff  W.  H.  Spencer 
is  really  in  the  position  of  an  unpaid  vendor 
who  has  a  lien  upon  the  land  for  his  unpaid 
purchase  money." 

Similarly  in  Power*  v.  Powers,  39  S.  W. 
825,  19  Ky.  L.  Rep.  266,  it  appeared  that  part 
of  the  consideration  for  the  conveyance  of  a 
tract  of  land  was  the  agreement  of  the  grantee 
to  contribute  one-fourth  part  of  the  sum  nec- 
essary to  support  the  grantor  during  life.  In 
a  suit  to  cancel  the  deed  because  the  grantee 
had  failed  to  contribute  anything  toward  the 
support  of  the  grantor  it  was  held  that  the 
deed  should  not  be  canceled  but  that  the 
grantor  had  a  lien  on  the  land  to  secure  him 
the  support  contracted  for. 
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In  Storey-Bracher  Lumber  Co.  v.  Burnett, 
61  Ore.  498,  123  Pac.  66,  it  appeared  that  land 
was  conveyed  by  a  deed  reciting  that  it  was 
not  to  become  absolute  until  the  death  ol 
the  grantors  and  that  it  was  to  be  charged 
with  their  maintenance  and  support,  and 
that  the  rights  of  the  grantee  should  be  for- 
feited on  their  failure  to  carry  out  the  agree- 
ment. The  grantees  failed  to  carry  out  their 
contract  and  subsequently  the  land  was  con- 
veyed subject  to  the  terms  of  the  agreement 
in  the  first  conveyance.  In  an  equitable  ac- 
tion to  determine  the  rights  of  the  parties 
an  award  was  made  to  the  grantor  of  an 
amount  based  on  his  life  expectancy  in  full 
settlement  of  the  contract  and  in  lieu  of  his 
interests  in  the  real  estate,  and  on  appeal  the 
degree  was  affirmed. 

In  iRobertson  v.  Newman,  2  Tenn.  Ch.  App. 
181,  it  was  said  that  where  the  grantee  fails  to 
perform  an  agreement  for  the  support  of  the 
grantor,  that  being  the  consideration  for  the 
conveyance,  the  remedy  of  the  grantor  is  to 
file  a  bill  for  the  ascertainment  of  the  amount 
uf  the  failure  of  consideration,  the  declara- 
tion of  a  lien  thereof,  and  a  si^e  of  the  prop- 
erty for  its  enforcement. 

In  Robinson  v.  Hicks,  76  Ore.  10,  146  Pac. 
1099,  It  appeared  that  premises  were  conyeyed 
in  trust  to  the  grantee  he  being  empowered 
to  sell  the  premises  and  to  use  the  proceeds 
ior  the  support  of  the  grantor's  wife.  The 
grantee  refused  to  care  for  the  grantor's  wife, 
and  at  -the  latter 's  request  the  plaintiff  per- 
formed the  services.  In  an  action  by  the 
plaintiff  against  subsequent  grantees  of  the 
land  it  w^  said:  **If,  as  alleged  in  the  com- 
plaint. Bland,  neglected  or  refused  properly  to 
care  for  or  support  Mrs.  Bailey,  at  whose  re- 
quest Mrs.  Robinson  performed  that  service, 
and  an  action  at  law  against  Bland  would  not 
have  afforded  an  adequate  remedy,  a  court  of 
equity  ,upon  proper  application  when  made 
in  due  season  would  probably  have  imposed 
upon  the  land  a  charge  for  such  maintenance, 
if  the  premises  had  not  been  conveyed." 


MOB£A17  MTBfBER   COMPANT 

v. 

JOHNSON. 

North  Dakota  Supreme  Court — December  12, 

1914. 

29  N.  Dah\   113;  160  N,  TV.  563, 


Meoliaiiioa'    Uens  ^  Effect    df    Bank- 
ntptoy  of  Property   Owner. 

Plaintiff  sold  defendant  building  material 
used  in  construction  of  buildings  upon  >an  us- 


SroVen  government  homestead.  Within  90 
ays  after  furnishing  said  material,  defend- 
ant filed  his  petition  in  voluntary  bank- 
ruptcy in  the  federal  court,  and  was  adjudged 
a  bankrupt.  The  amount  owing  for  such 
building  materials  was  scheduled  among  his 
debts.  Tliereafter,  and  93  days  after  fur- 
nishing the  last  item  of  materials,  plaintiff 
filed  its  mechanic's  lien  on  the  buildings. 
Subsequently  defendant  was  discharged  ia 
bankruptcy.  He  pleads  it  as  his  only  defense. 
Held,  the  filing  of  the  petition  and  adjudica- 
tion of  bankruptcy  did  not  defeat  the  right  of 
plaintiff  to,  subsequently  and  after  the  expi- 
ration of  the  90-day  period,  perfect  its  in- 
choate mechanic's  lien  by  the  filing  of  a  lien 
statement. 

[See  note  at  end  of  this  case.] 

Same. 

Any  rights  of  the  trustee  in  bankruptcy,  or 
defendant  under  such  trustee  are  subordinate 
to  the  prior  rights  of  plaintiff  under  his  me- 
chanic's lien,  the  right  to  file  which,  at  the 
time  of  the  institution  of  bankruptcy  pro- 
ceedings, was  a  property  right  in  plaintiff, 
and  was  not  thus  divested,  and  did  not  sub- 
sequently lapse  or  become  defeated  by  the 
mere  expiration  of  the  90-day  period,  but, 
instead,  is  by  the  terms  of  the  statute  saved 
to  plaintiff;  and  it  may  thereafter  perfect 
and  perpetuate  its  lien  by  filing  its  lien 
statement,  and  after  the  doing  of  which  the 
lien  remains  a  prior  lien  to  any  right  ac- 
quired by  the  trustee,,  or  that  subsequently 
acquired  by  the  bankrupt. 

[See  note  at  end  of  this  case.] 

Same. 

,  Judgment  in  foreclosure  is  awarded  that 
the  property  may  be  sold  and  the  proceeds 
applied  in  payment  of  the  amount  secured 
by  the  lien,  witli  costs,  but  no  deficiency 
judgment  as  on  the  lien  debt  will  be  entered 
against  defendant  after  the  sale  of  the  prop- 
erty. 

[See  note  at  end  of  this  case.] 
(Syllabus  by  court.) 

Appeal  from  District  Court,  Hettinger 
county:     Crawfobd,  Judge. 

Action  by  Moreau  Lumber  Company,  plain- 
tiff, against  James  B.  Johnson,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facta   are  stated   in   the  opinion.      Rc- 

VKBSBD. 

Charles  Simon  and  Jani€M  M.  Broum  for 
appellant. 

A.  C,  Lacy  and  Edgar  E.,  Sharp  for  re- 
spondent. I 

[115]  Goss,  J. — This  is  an  action  to  fore- 
close a  mechanics'  lien  for  $625.18,  interest 
and  costs.  The  material  was  sold  to  a  Iiume- 
stead  entryman,  and  used  in  the  construction 
of  a  dwelling  house  and  granary  upon  liis 
unproven  government  homestead  entry  in 
Hettinger  county.  Final  proof  has  not  been 
made.  The  last  item  of  material  was  fur- 
.qished  July  27,  1910.    The  statutory  ninety- 
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day  period  for  filing  lien  as  against  subse- 
<]uent  purchasers  and  encumbrancers  without 
notice  esLpited  October  25,  1910.  Prior  there- 
to, and  OB  October  19,  defendant  filed  in  the 
district  court  of  the  United  States  for  the 
district  of  North  Dalcota  his  petition  in  vol- 
untary bankruptcy,  and  was  forthwith  ad- 
judged [116]  a  bankrupt.  Nine  days  later, 
and  on  October  28,  and  ninety-three  days 
after  the  last  item  of  materials  had  been  fur- 
nished, plaintiff  filed  its  mechanics'  lien  state- 
ment. Subsequently  defendant  was  granted 
a  discharge  in  bankruptcy  in  the  usual  form. 
The  answer  admits  the  sale  and  debt  owing 
plaintiff  when  the  petition  in  bankruptcy 
was  filed,  but  pleads  that  the  "debt  was  duly 
listed  and  scheduled  in  said  petition,  and 
that  the  same  was  discharged  by  the  dis- 
charge in  bankruptcy.''  Such  alleged  defense 
was  upheld  as  sufficient,  and  plaintiff  appeals. 
Admittedly  the  adjudicatioi^  in  bankrupt- 
cy, and  likewise  the  discharge,  would  not 
have  affected  this  lien  had  it  been  perfected. 
A  mechanics'  lien  comes  within  "the  excep- 
tion clause  (D)  of  §  70,  bankruptcy  act, 
which  provides  that  *  liens  given  or  accepted 
in  good  faith,  and  not  in  contemplation  of 
or  in  fraud  upon  this  act,  and  for  a  present 
consideration,  which  have  been  recorded  ac- 
cording to  law,  if  record  thereof  is  necessary 
(B  order  to  impart  notice,  shall  not  be  af- 
fected by  this  act.' "  ( 1  Fed.  St.  Ann.  [2d 
ed.]  1115.)  Remington,  Bankr.  §  1155.  To 
the  aame  effect,  see  Collier  on  Bankruptcy, 
page  944.  Against  bankruptcy  proceedings, 
as  well  as  any  purchaser  or  encumbrancer 
under  the  express  and  explicit  terma  of 
§  6820,  Comp.  Laws  1913,  plaintiff  had  ninety 
days,  or  up  to  and  including  October  25, 
1910,  within  which  to  file  its  lien  statement. 
It  had  years  if  necessary,  within  which  to 
file  such  statement  of  lien  as  against  this 
defendant,  the  purchaser  of  the  materials 
and  owner  of  the  buildings.  'The  filing  of 
it  within  ninety  days  after  the  materials  are 
furnished  makes  the  lien  effective  as  against 
everyone  acquiring  rights  [during  said  pe- 
riod] in  the  land  or  building.  If  filed  after 
said  ninety  days  the  lien  is  still  preserved 
intact  except  as  to  those  in  good  faith  ac- 
quiring rights  to  the  property  after  the 
ninety  days  and  before  the  lien  is  filed."  As 
stated  in  Robertson  Lumber  Co.  v.  State 
Bank,  14  N.  D.  511,  515,  105  N.  W.  719; 
Wisconsin  Trust  Co.  v.  Robinson,  etc.  Co. 
(C.  C.  A.  8th  Cir.)  15  C.  C.  A.  668,  32  U.  S. 
App.  4.35,  68  Fed.  778,  and  recited  in  Robin- 
eon  Lumber  Co.  v.  State  Bank,  the  language 
of  the  statute  is  plain,  and  "no  argument  or 
exposition  can  make  the  purpose  or  effect  of 
the  provision  of  the  statute  clearer  than  their 
own  words."  **The  statute  expressly  declares 
that  'a  failure  to  file  the  same  within  the 
time  aforesaid  shall  not  defeat  the  lien  ex- 


cept against  purchasers  or  encumbrancers  in 
good  faith  without  notice,  whose  [117]  rights 
accrued  after  the  ninety  davs  and  before  any 
claim  for  the  lien  is  filed.' ''  See  also  Botti- 
neau First  Nat.  Bank  v.  Warner,  17  N.  D. 
76,  pages  82,  83,  114  N.  W.  1085,  17  Ann. 
Cas.  213,  on  the  final  clause  of  this  §  6820, 
Comp.  Laws  1913,  enforcing  literally  th»» 
concluding  proviso  of  this  statute,  reading, 
"or  against  the  owner  except  the  amonnt 
paid  to  the  contractor  after  the  expiration 
of  the  ninety  days  and  before  the  filing  of 
the  same."  It  is  only  after  the  expiration* 
of  the  ninety-day  period  that  rights  can  at- 
tach superior  to  the  right  of  plaintiff  to  its 
inchoate  lien  upon  delivery  of  material. 
Plaintiff  had  a  right  to  a  lien,  which  in* 
itself  was  a  property  right,  and  which  even 
the  subsequent  repeal  of  the  statute  could 
neither  defeat  nor  impair.  Craig  v.  Herz- 
man,  9  N.  D.  140,  81  N.  W.  288.  Hence, 
when  defendant's  petition  in  bankruptcy  was 
filed,  assuming  that  a  trustee  was  appointed 
and  took  charge  of  the  property, — ^an  assurap- , 
tion.  beyond  the  pleadings  or  the  stipulation 
of  facts, — ^and  assuming,  again,  that  such 
trustee  would  not  stand  in  the  shoes  of  the 
plaintiff,  but  be  in  the  position  of  a  good 
faith  creditor  (a  question  of  law  assumed 
and  not  decided),  nevertheless  such  trustee's 
.assumed  rights  would  even  then  attach  during* 
the  ninety -day  period,  and  therefore  be  sub« 
ordinate  to  the  property  right  of  plaintiff, 
f  nder  the  statute,  the  rights  of  the  trustee 
thus  accruing  before  the  expiration  of  the 
ninety  days  are  excluded  from  those  to  whom 
priority  under  the  lien  subsequently  filed  is 
saved  by  the  statute.  Conversely,  by  the  ex- 
press terms  of  the  statute  it  is  only  those 
purchasers  or  encumbrancers  in  good  faitli 
"whose  rights  accrue  after  the  ninety  days 
and  before  any  claim  for  a  lien  is  filed,"  who 
can  defeat  the  lien  or  have  priority  over  it. 
Such  is  the  construction  of  the  circuit  court 
of  appeals  of  this  district  upon  this  identical 
statute  under  exactly  these  circumstances,  in 
Wisconsin  Trust  Co.  v.  Robinson,  etc.  Co.  68 
Fed.  778,  32  U.  S.  App.  435,  15  C.  C.  A.  668. 
Tlie  statute  is  so  plain  as  to  be  susceptible 
of  but  one  interpretation;  viz.,  to  defeat 
priority  of  a  mechanics'  lien  filed  after  tlie 
ninety-day  period  the  property  rights  of  the 
third  party  must  accrue  more  than  ninety 
days  after  the  furnishing  of  the  last  item 
of  materials  and  before  the  lien  is  filed. 
During  the  ninety-day  lien  period  the  statute, 
together  with  the  buildings  or  improvenjcntu, 
are  alone  suflficient  to  constitute  notice  that 
a  mechanics'  lien  may  be  claimed  during  said 
period  and  subsequently  be  perfected  accord- 
ing to  law.  As  is  said  in  Reminfjton  on 
Bankruptcy,  §  11.55,  "a  mechanics'  lien  arises 
by  operation  of  law  [118]  and,  according  to 
the  law  of     .     .     .     [Missouri],  if  not  all 


292 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


of  the  states,  begins  with  the  first  stone  laid, 
the  first  nail  driven,  or  the  first  load  of 
material  dumped  on  the  premises.  It  grows 
as  the  edifice  grows,  and  expands  with  tlie 
development  of  the  work.  It  is  there  in  an 
inchoate  form  frcwn  the  beginning."  And 
**even  if  the  bankruptcy  of  the  owner  occurs 
before  the  lien  affidavit  is  filed,  the  lien  is 
not  affected  so  long  as  the  affidavit  is  filed 
at  some  time  within  the  statutory  period  for 
"filing,  although  after  the  adjudication  of 
bankruptcy;  for  the  filing  of  the  affidavit 
does  not  create  the  lien, — it  simply  prolongs 
it."  Section  1155.  See  also  Collier  on  Bank- 
ruptcy, page  945:  "It  seems  even  that  such 
a  (mechanics')  lien  may  be  perfected  after 
bankruptcy." 

But  there  is  no  proof  that  a  trustee  was 
appointed,  or  ever  assumed  authority  over 
the  property,  or  asserted  any  right*  to  it. 
The  case  stands  no  diflferently  than  if  there 
had  never  been  bankruptcy  proceedings  taken 
except  as  to  the  debt  independent  of  the  lien, 
which  debt  is  discharged.  The  taking  of  a 
deficiency  judgment  over  the  proceeds  of  the 
sale  under  mechanics'  lien  foreclosure  against 
defendant  is  thus  prevented.  The  bankruptcy 
discharges  the  debt,  not  in  a  sense  that  the 
debt  is  paid  or  satisfied,  but  only  that  it  is 
uncoUectable  by  legal  process.  It  still  has 
life  to  furnish  consideration  for  the  lien,  or 
for  any  valid  contract  that  may  thereafter 
be  entered  into  concerning  it.  And  the  lien 
is  preserved  by  force  of  the  statute  exempting 
it  from  being  effected.  Adam  v.  McClintock, 
21  N.  D.  493,  131  N.  W.  394;  John  Leslie 
Paper  Co.  v.  Wheeler,  23  N.  D.  477,  42  L.R.A. 
(N.S.)  292,  137  N.  W.  412;  Burcell  v.  Gold- 
stein, 23  X.  D.  257,  136  N.  W.  243;  Lown  v. 
Caaselman,  26  N.  D.  44,  141  N.  W.  73. 

The  proceedings  in  bankruptcy  therefore 
could  not  impair  plaintiff's  right  to  perfect 
his  lien;  that  was  property,  and  paramount 
as  such  to  any  rights  obtainable  by  the 
trustee  in  bankruptcy,  whose  rights  accrued 
during  the  ninety-day  statutory  period  with- 
in which  plaintiff  might  have  perpetuated  his 
lien  by  filing  a  lien  statement.  The  burden 
is  upon  the  defendant  to  establish  facts  to 
defeat  the  lien,  and  he  has  failed  to  show 
that  anything  affecting  it  has  been  done;  the 
plaintiff  is  entitled  under  §  6824,  Comp. 
Laws  1913,  to  a  lien  on  these  buildings,  al- 
though upon  unproven  government  land  held 
tinder  homestead  entry. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reversed,  and  foreclosure 
awarded  as  prayed  for  in  the  complaint.  No 
deficiency  judgment,  however,  will  be  taken 
against  defendant. 


NOTE. 

BUeet  of  Bankmptey  of  Owner  at 
Propertsr  on.  Bigl^t  to  Meeliaaio'a 
I«iem. 

I.  Scope  of  Note,  292. 

II.  Status  of  Mechanic's  Lien  in  Bankrupt- 
cy Proceeding: 

1.  In  General,  292. 

2.  Mechanic's  Lien   as   Lien   Obtained 

through       "Legal       Proceedings," 
294. 

3.  Priorities,  295. 

III.  Effect  of  Bankruptcy  on  Mechanic's  Lien 
Proceeding: 

1.  Proceeding  to  Perfect  Lien,  297. 

2.  Proceeding  to  Enforce  Lien,  299. 
IV.  Effect  of  Discharge  in  Bankruptcy,  301. 


J.  Scope  of  Note. 

The  present  note  reviews  the  cases  discuss- 
ing the  effect  of  the  bankruptcy  of  the  owner 
of  property  on  the  right  to  a  mechanic's  lien 
on  the  property.  The  effect  of  the  bank- 
ruptcy of  a  principal  contractor  on  the  right 
to  liens  of  his  subcontractors  and  material- 
men is  not  considered. 

II,  Status  of  Mechani&a  Lien  in  Banlc- 
ruptcy  Proceeding. 

1.  In  General. 

The  provisions  of  the  Bankruptcy  Act  [Act 
of  July  1,  1898,  c.  541,  30  Stat.  L.  544,  a« 
amended  by  the  Act  of  Feb.  5,  1903,  c.  487, 
32  Stat.  L.  797,  the  Act  of  June  15,  1906, 
c.  3333,  34  Stat.  L.  267,  and  the  Act  of  June 
25,  1910,  c.  412,  36  Stat.  L.  838,  1  Fed.  St. 
Ann.  (2nd  ed.)  495]  material  to  the  question 
as  to  the  effect  of  the  bankruptcy  of  the 
owner  of  property  on  the  right  to  a  mechan- 
ic's lien  thereon,  are  subdivisions  "c,"  "d," 
and  "f"  of  section  67.  Subdivision  67c  [1 
Fed.  St.  Ann.  (2nd  ed.)  1112]  provides  that 
"a  lien  created  by  or  obtained  in  or  pur- 
suant to  any  suit  or  proceeding  at  law  or  in 
equity,  including  an  attachment  upon  mesne 
process  or  a  judgment  by  confession,  which 
was  begun  against  a  person  within  four 
months  before  the  filing  of  a  petition  in  bank- 
ruptcy by  or  against  such  person  shall  be 
dissolved  by  the  adjudication  of  such  person 
to  be  a  bankrupt,"  etc.  Subdivision  67d  pro- 
vides that  "liens  given  or  accepted  in  good 
faith  and  not  in  contemplation  of  or  in  fraud 
upon  this  act,  and  for  a  present  considera- 
tion, which  have  been  recorded  according  to 
law,  if  record  thereof  was  necessary  in  order 
to  impart  notice,  shall,  to  the  extent  of  such 
present  consideration  only,  not  be  affected  by 
this  act."  And  subdivision  67f  provides 
that  "all  levies,  judgments,  attachments,  or 
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other  liens,  obtained  through  legal  proceed- 
ings againjBt  a  person  who  is  insolvent  at  any 
time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  against  him,  shall 
be  deemed  null  and  void  in  case  he  is  ad- 
judged a  bankrupt,  and  the  property  affected 
by  the  levy,  judgment,  attachment,  or  other 
lien  aha  11  be  deemed  wholly  discharged  and 
released  from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bank- 
rupt, unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  judg- 
ment, attachment,  or  other  lien  shall  be 
preserved  for  the  benefit  of  the  estate;  and 
thereupon  the  same  may  pass  to  and  shall 
be  preserved  by  the  trustee  for  the  benefit 
of  the  estate  as  aforesaid." 

The  security  given  to  mechanics  and  ma- 
terialmen by  lien  laws  is  not  obnoxious  to 
the  letter,  spirit  or  policy  of  the  bankruptcy 
act,  because  it  works  no  injustice  to  any 
other  creditor.  So  it  has  been  said:  "The 
lien  ia  given  to  secure  the  claims  of  certain 
persona  for  the  value  of  their  labor  and  ma- 
terial bestowed  upon  the  property  of  the 
debtor.  The  operation  of  the  law  is  a  con- 
venient substitute  for  the  giving  of  a  mort- 
gage or  other  express  security  day  by  day, 
for  the  value  of  such  work  and  material, 
and  is  to  be  considered  and  enforced  as  such. 
Upon  the  faith  of  this  security,  so  given,  the 
one  party  furnishes  labor  and  material,  and 
the  other  receives  the  benefit  of  them.  This 
transaction,  as  has  been  said,  is  not  in  vio- 
lation of  the  terms  or  policy  of  the  bankrupt 
act,  even  although  the  owner  of  the  prop- 
erty should  be  insolvent  at  the  time,  because 
such  security  or  lien  is  only  equivalent  to 
the  additional  value  which  the  creditor  has 
by  this  means  given  to  the  property  of  the 
debtor,  and  therefore  does  not  diminish  the 
assets  of  the  latter  applicable  to  the  payment 
of  his  pre-existing  debts."  In  re  Coulter,  2 
Sawy.  42,  6  Fed.  Cas.  No.  3,276,  6  Nat. 
Bankr.  Rep.  64,  1  Am.  L.  T.  Bankr.  Rep. 
257,  3  Chicago  Leg.  N.  377,  4  Am.  L.  T.  131. 

The  design  of  Congress  was  to  protect  all 
Hens,  whether  arising  by  contract  or  by 
statute,  and  to  avoid  only  those  which  are 
in  fraud  of  the  act,  and  those  which  have 
been  secured  by,  and  arise  from,  legal  pro- 
ceedings within  the  limited  time  specified  be- 
fore the  bankruptcy.  In  re  Kerby-Dennis  Co. 
n  Fed.  116,  36  C.  C.  A.  677,  2  Am.  Bankr. 
Rep.  402,  affirmitiff  94  Fed.  818,  2  Am.  Bankr. 
Rep.  218;  In  re  Emslie,  102  Fed.  291,  42 
C.  C.  A.  350,  4  Am.  Bankr.  Rep.  126,  over- 
ruling on  this  point  07  Fed.  929,  3  Am. 
Bankr.  Rep.  282,  98  Fed.  716,  3  Am.  Bankr. 
Rep.  516;  In  re  Laird,  109  Fed.  550,  48  C. 
C.  A.  538,  6  Am.  Bankr.  Rep.  1;  In  re  Lil- 
lington  Lumber  Co.  13?  Fed.  886,  13  Am. 
Bankr.  Rep.  153.  The  rule  is  that  the  state 
law  governs  as  to  the  validity  of  mechanics' 


liens  asserted  thereunder,  provided,  of  course, 
that  there  has  been  no  fraud  or  preferential 
transfer  in  contemplation  of  bankruptcy 
within  the  four  months  period.  1  Fed.  St. 
Ann.  {2d  ed.)  1116;  In  re  Kerby-Dennis 
Co.  95  Fed.  116,  36  C.  C.  A.  677,  2  Am. 
Bankr.  Rep.  402,  affirming  94  Fed.  818,  2 
Am.  Bankr.  Rep.  218;  In  re  West  Norfolk 
Lumber  Co.  112  Fed.  769,  7  Am.  Bankr.  Rep. 
648;  Mott  v.  Wissler  Min.  Co.  135  Fed.  697, 
68  C.  C.  A.  335,  14  AnL  Bankr.  Rep.  321; 
Morgan  v.  Mannington  First  Nat.  Bank,  145 
Fed.  466,  76  C.  C.  A.  236,  16  Am.  Bankr. 
Rep.  639;  In  re  Franklin,  151  Fed.  642,  18 
Am.  Bankr.  Rep.  218.  And  therefore,  me- 
chanics* liens,  if  valid  under  the  law  of  the 
state  wherein  they  are  claimed,  will  be  con- 
sidered of  equal  validity  under  the  bank- 
ruptcy law;  but  if,  under  the  law  of  the 
state,  a  lien  of  this  character  would  be 
ineffective  as  to  creditors,  this  ineffectiveness 
will  continue  in  bankruptcy  proceedings  aA 
against  the  trustee  of  the  person  against 
whom  the  lien  is  claimed.  1  Fed.  Stat.  Ann. 
(2d  ed.)  1118;  In  re  Kerby-Dennis  Qo.  95 
Fed.  116,  36  C.  C.  A.  677,  2  Am.  Bankr.  Rep. 
402,  affirming  94  Fed.  818,  2  Am.  Bankr. 
Rep.  218;  In  re  Emslie,  102  Fed.  291,  42 
C.  C.  A.  350,  4  Am.  Bankr.  Rep.  126,  over- 
ruling on  this  point,  but  otherwise  affirming 
07  Fed.  929,  3  Am.  Bankr.  Rep.  282,  98  Fed. 
716,  3  Am.  Bankr.  Rep.  516;  In  re  Laird, 
109  Fed.  550,  48  C.  C.  A.  538,  6  Am.  Bankr. 
Rep.  1;  In  re  Georgia  Handle  Co.  109  Fed. 
632,  48  C.  C.  A.  671,  6  Am.  Bankr.  Rep.  472; 
In  re  Oconee  Milling  Co.  109  Fed.  866,  48 
C.  C.  A.  703,  6  Am.  Bankr.  Rep.  475;  In  re 
West  Norfolk  Lumber  Co.  112  Fed.  759,  7 
Am.  Bankr.  Rep.  648;  Chauncey  v.  Dyke, 
119  Fed.  1,  56  C.  C.  A.  579,  9  Am.  Bankr. 
Rep.  444,  modifying  decree  In  re  Matthews, 
109  Fed.  603,  6  Am.  Bankr.  Rep.  96;  Geo. 
Carroll,  etc.  Co.  v.  Young,  119  Fed.  576,  66 
C.  C.  A.  380,  9  Am.  Bankr.  Rep.  643;  In  re 
Gosch,  121  Fed.  604,  9  Am.  Bankr.  Rep.  613^ 
In  re  Lillington  Lumber  Co.  132  Fed.  88Q, 
13  Am.  Bankr.  Rep.  153;  Mott  v.  Wissler 
Min.  Co.  135  Fed.  697,  68  C.  C.  A.  335,  14 
Am.  Bankr.  Rep.  321;  Browder  v.  Hill,  136 
Fed.  821,  69  C.  C.  A.  499,  14  Am.  Bankr. 
Rep.  619;  Morgan  v.  Mannington  First  Nat. 
Bank,  146  Fed.  466,  76  C.  C.  A.  236,  16  Am. 
Bankr.  Rep.  639;  In  re  Franklin,  151  Fed. 
642,  18  Am.  Bankn  Rep.  218;  In  re  McAlli^- 
ter-Newgord  Co.  193  Fed.  265;  Grainger  v. 
Riley,  201  Fed.  901,  120  C.  C.  A.  415;  New 
Hampshire  Sav.  Bank  v.  Varner,  216  Fed. 
721,  132  C.  C.  A.  631 ;  In  re  Kligerman,  219 
Fed.  768;  In  re  Shute,  233  Fed.  544;  In  re 
Anderson,  21  Anau  Bankr.  Rep.  413;  Matter 
of  Langley,  24  Am.  Bankr.  Rep.  69;  In  re 
Brunquest,  7  Biss.  208,  14  Nat.  Bankr.  Reg. 
529,  4  Fed.  Cas.  No.  2,055;  In  re  Cook,  3  Biss. 
116,  3  Chicago  Leg.  N.  410,  6  Fed.  Cas.  No. 
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3,151 ;  In  re  Dey,  9  Blatchf .  285,  7  Fed.  Cas. 
No.  3,871,  modifying  decree  3  Ben.  450,  3 
Nat.  Bankr.  Rep.  305,  7  Fed.  Cas.  No.  3,870; 
'l*ube  City  Min.  etc.  Co.  v.  Otterson,  16  Ariz. 
305,  146  Pac.  203,  L.R.A.1916E  303;  Holland 
V.  Cunliff,  96  Mo.  App.  67,  69  S.  W.  737,  10 
Am.  Bankr.  Hep.  71.  And  see  the  reported 
case. 

While  the  Bankruptcy  Act  of  1867  pro- 
vid^d  for  the  collection  and  distribution  of 
all  the  assets  of  the  bankrupt  and  for  vest- 
ing them  in  the  assignee,  it  was  not  intended 
thereby  to  cut  off  or  destroy  liens  thereon, 
but  to  recogni7.e  and  preserve  all  legal  liens 
against  the  bankrupt's  property,  including 
mechanics'  liens.  The  material  sections  pro- 
vided that  (§14)  the  assignee  had  authority, 
under  the  direction  of  the  court,  to  redeem 
or  discharge  any  lien  on  any  property,  real 
or  personal,  or  to  sell  the  property  subject 
to  the  lien,  and  that  (§20)  a  creditor  who 
had  a  lien  on  real  or  personal  property  of 
the  bankrupt,  to  secure  the  payment  of  a 
debt  owing  to  him  from  the  bankrupt,  might 
be  admitted  to  prove  the  balance  of  his  debt, 
after  deducting  the  value  of  such  property, 
to  be  ascertained  by  agreement  between  him 
and  the  assignee  or  by  a  sale  in  such  manner 
as  the  court  should  direct;  or  might  release 
or  convey  hi*  claim  on  the  property  to  the 
»ABignee  and  be  admitted  to  prove  his  whole 
debt;  and  if  the  value  of  the  property  ex- 
ceeded the  sum  for  which  it  was  held  as 
Hcciirity,  the  assignee  might  release  to  the 
creditor  the  bankrupt's  right  therein  on  re- 
ceiving such  excess,  or  might  sell  the  prop- 
erty subject  to  the  claim  of  the  creditor 
thereon.  In  re  Cook,  3  Biss.  116,  3  Chicago 
Leg,  N.  410,  6  Fed.  Cas.  No.  3,161;  Clifton 
v.  Fojiter,  103  Mass.  233,  4  Am.  Rep.  539; 
Douglas  V.  St.  Ix>uis  Zinc  Co.  66  Mo.  388; 
iSeibel  v.  Simeon,  62  Mo.  255;  Marston  v. 
Siicknev,  55  N.  H.  383. 

But  before  a  creditor  can  claim  a  mechan- 
ic's lien  given  by  a  state  statute,  he  must 
perfect  his  lien,  before  or  after  the  bankrupt- 
cy, within  the  time  required  by  the  statute. 
And  so,  where  the  claim  is  not  perfected 
under  the  state  statute,  it  cannot  be  allowed 
or  recognized  in  bankruptcy  as  a  preferred 
claim.  In  such  a  case,  the  claimant  at  best 
has  an  inchoate  right  of  lien  which  a  court 
of  bankruptcy  cannot  protect  or  enforce.  In 
re  Brunquest,  7  Biss.  208,  14  Nat.  Bankr. 
Reg.  529,  4  Fed.  Cas.  No.  2,066;  In  re  Kerby- 
Dennifl  Co.  96  Fed.  116,  36  C.  C.  A.  677,  2 
Am.  Bankr.  Rep.  402,  affirming  94  Fed.  818, 
2  Am.  Bankr.  Rep.  218;  In  re  Franklin,  151 
Fed.  642,  18  Am.  Bankr.  Rep.  218;  Grainger 
v.  Riley.  201  Fed.  901,  120  C.  C.  A.  415; 
In  re  Kligerman,  219  Fed.  758;  lAzzari  v. 
Havens,  39  Misc.  255,  79  N.  Y.  S.  396.  Thus 
it  has  been  held  that  where  a  state  statute 
authorizes  a  lien  in  favor  of  mechanics,  la- 


borers, and  materialmen,  and  provides  that 
no  person  shall  acquire  this  lien  unless  he 
shall  notify  in  writing  the  owner  of  tlie 
property  to  be  held  liable,  or  his  authorized 
agent,  immediately  after  the  last  item  of 
material  or  labor  is  finished,  of  his  intention 
to  hold  the  property  liable,  and  the  amount 
for  which  he  claims  a  lien,  the  statutory  no- 
tice is  conditio  aine  qua  non^  and  when  the 
statute  has  not  been  complied  with,  the  bank- 
ruptcy court  will  not  recognize  the  lienor  aa 
having  a  secured  claim  against  the  bank- 
rupt's estate.  Grainger  v.  Riley,  201  Fed. 
901,  120  C.  C.  A.  415.  Likewise,  a  mechan- 
ic's lien,  the  continuance  of  which  is  by  the 
statute  from  which  it  derives  its  existence 
made  dependent  on  the  filing  of  a  statement 
of  the  claim  within  certain  periods  named  in 
the  statute,  and  the  commencement  of  a  suit 
for  the  enforcement  of  the  lien  within  a  pre- 
scribed period,  is  not  preserved  as  a  valid 
incumbrance  on  the  bankrupt's  property 
wliere  no  suit  has  been  commenced  in  the 
state  court  for  its  enforcement,  and  no  step 
has  been  taken  in  bankruptcy  equivalent  to 
such  suit,  such  as  the  presentment  of  the 
claim  to  the  bankruptcy  court,  within  four 
months.  In  re  Brunquest,  7  Biss.  208,  14 
Nat.  Bankr.  Reg.  529,  4  Fed.  Cas.  No.  2,055. 
A  mechanic's  claim  which  is  not  valid  as  a 
mechanic's  lien,  being  defective  on  its  face. 
is  not  entitled  to  priority.  In  re  Miners' 
Brewing  Co.  162  Fed.  327,  20  Am.  Bankr. 
Rep.  717.  In  the  caae  of  In  re  Kyte,  182 
Fed.  166,  it  was  held  that  certain  mechanics' 
liens  entered  against  the  bankrupt's  prop- 
erty and  held  by  assignment  from  the  orig*- 
inal  claimants  by  the  bankrupt's  two  8on6, 
would  not  be  allowed  as  against  the  rights 
of  the  general  cre<litors  where  the  evidence 
showed  that  the  assignments  were  fraudu- 
lently and  collusively  made. 

2.  Mechanic's  Lien  as  Lien  OBTAiKn> 
THBOUGH  "Legal  Pboceedings." 

A  mechanic's  lien  is  a  creature  of  the  stat- 
ute, arising  from  and  immediately  on  the 
performance  of  labor  or  the  furnishing  of 
material,  or  the  filing  of  the  statutory  notice 
bf  lien,  and  the  legal  proceedings  content- 
plated  by  the  statute  do  not  create  a  lien 
but  enforce  one  already  existing.  Hence,  it 
is  not  a  lien  created  or  obtained  through 
'Megal  proceedings"  within  the  meaning  of 
the  section  (67  c,  f)  of  the  bankruptcy  act 
dissolving  liens  so  obtained,  but  is  within  thr 
meaning  of  the  section  (67d)  protecting  lion< 
given  in  good  faith,  even  where  the  registr»i 
tion,  foreclosure  or  levy  necessary  to  its  com- 
pletion or  enforcement  is  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy. 
In  re  Kerby- Dennis  Co.  96  Fed.  116,  36  C. 
C.  A.  677,  2  Am.  Bankr .>  Rep.  402,  affirmin§ 
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94  Fed.  S18,  2  Am.  Bankr.  Kep.  218;  In  re 
Emslie,  102  Fed.  291,  42  C.  C.  A.  350,  4  Am. 
Bankr.  Kep.  126,  ov€rru-ling  on  this  point, 
but  otherwise  affirming  97  Fed.  929,  3  Am. 
Bankr.  Rep.  516;  In  re  Laird,  109  Fed.  550, 
48  C.  C.  A.  538,  6  Am.  Bankr.  Rep.  1;  In  re 
Lillington  Lumber  Co.  132  Fed.  886,  13  Am. 
Bankr.  Rep.  163;  Tube  City  Min.  etc.  Co.  v. 
Otterson,  16  Ariz.  305,  146*  Pac.  203,  L.RA. 
1916E  303;  Holland  v.  Cunliff,  96  Mo.  App. 
67,  69  S.  W.  737,  10  Am.  Bankr.  Rep.  71. 
See  also  Henderson  v.  Mayer,  225  U.  S.  631, 
.12  S.  Ct.  699,  56  U.  S.  (L.  ed.)    1233. 

The  filing  of  the  notice  of  a  mechanic's 
lien  has  no  necessary  relation  to  the  initia- 
tion or  the  prosecution  of  a  suit.  The  filing 
is  essential  in  order  to  maintain  the  action 
to  foreclose  the  lien,  because  otherwise  the 
lien  does  not  attach;  but  it  la  no  more  a 
preliminary  step  in  the  suit  than  is  the  pro- 
testing of  a  note  in  a  suit  against  the  in- 
dorser.  It  is  a  proceeding  of  the  same  kind 
as  filing  a  chattel  mortgage  or  recording  a 
deed.  In  re  Emslie,  102  Fed.  291,  42  C.  C.  A. 
350,  4  Am.  Bankr.  Rep.  126,  overruling  on 
this  point,  but  otherwise  'affirming  97  Fed. 
929,  3  Am.  Bankr.  Rep.  282,  98  Fed.  716,  3 
Am.  Bankr.  Rep.  516;  Tube  City  Min.  etc. 
Co,  V.  Otterson,  16  Ariz.  305,  146  Pac.  203, 
L.R.A.1916E  303. 

Under  a  statute  (Rev.  St.  Ohio  §  3206a) 
providing  in  part  that  in  all  cases  where 
property  of  an  employer  is  placed  in  the 
hands  of  an  assignee,  receiver  or  trustee, 
claims  due  for  labor  performed  within  the 
period  of  three  months  prior  to  the  time  such 
assi^ee,  receiver  or  trustee  is  appointed, 
shall  be  first  paid  out  of  the  trust  fund,  in 
preference  to  all  other  claims  against  such 
employer,  except  claims  for  taxes  and  costs 
of  administering  the  trust,  a  mechanic's  lien 
has  been  held  not  to  be  avoided  under  th6 
Bankruptcy  Act  of  1898  (§  67,  c,  f)  hy  the 
filing  of  a  petition  in  bankruptcy  within  four 
months  of  the  appointment  of  a  receiver.  In 
re  Laird,  109  Fed.  650,  48  C.  C.  A.  538,  6 
Am.  Bankr.  Rep.  1. 

In  Henderson  v.  Mayer,  225  U.  S.  631,  32 
S.  Ct.  699,  56  U.  S.  (L.  ed.)  1233,  the  court 
9aid,  obiter:  ''The  statute  was  not  intended 
to  lessen  rights  which  already  existed,  nor 
to  defeat  those  inchoate  liens  given  by  stat- 
ute, of  which  all  creditors  were  bound  to  take 
notice  and  subject  to  which  they  are  pre- 
sumed to  have  contracted  when  they  dealt 
with  the  insolvent.  Liens  in  favor  of  labor- 
ers, mechanics  and  contractors  are  of  this 
character;  and  although  they  may  be  per- 
fected bv  record  or  foreclosure  within  four 
months  of  the  bankruptcy,  they  are  not 
created  by  judgments,  nor  are  they  treated 
as  having  been  'obtained  through  legal  pro- 
ceedings,' even  when  it  is  necessary  to  en- 
force them  by  some  form  of  legal  proceeding. 


The  statutes  of  the  various  states  differ  as 
to  the  time  when  such  liens  attach,  and  also 
as  to  the  property  they  cover.  They  may 
bind  only  what  the  plaintiff  has  improved  or 
constructed;  or  they  may  extend  to  all  the 
chattels  of  the  debtor,  or  'all  the  property 
involved  in  the  business.'  ...  In  some 
cases  the  lien  dates  from  commencement  of 
the  work,  or  from  the  completion  of  the  con- 
tract. In  others,  prior  to  levy  they  are  re- 
ferred to  as  being  dormant  or  inchoate  liens, 
or  as  'a  right  to  a  lien.'  .  .  .  Biit  the 
courts,  dealing  specially  with  bankruptcy 
matters,  have  almost  uniformly  held  that 
these  statutory  preferences  are  not  obtained 
through  legal  proceedings,  and,  therefore,  are 
not  defeated  by  §  67f,  even  where  the  regis- 
tration, foreclosure  or  levy  necessary  to  their 
completion  or  enforcement  was  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy." 

3.  Pbiorities. 

Under  the  section  of  the  bankruptcy  act 
[Act  July  1,  1898,  ch.  541,  sec.  64b  (5),  80 
Stat.  L.  663,  1  Fed.  St.  Ann.  (2nd  ed.)  1100] 
which  provides  that  "debts  owing  to  any  per- 
son who  by  the  laws  of  the  states  or  the 
United  States  is  entitled  to  priority"  shall 
be  accorded  a  like  priority  in  the  distribu- 
tion of  a  bankrupt's  estate,  it  has  been  held 
that  the  preference  in  bankruptcy,  thus  ac- 
corded, is  a  preference  prescribed  by  the  bank- 
ruptcy law,  which  for  this  purpose  adopts 
the  law  of  the  state  as  the  applicable  federal 
law.  In  re  Falls  City  Shirt  Mfg.  Co.  98 
Fed.  592,  3  Am.  Bankr.  Rep.  437;  Morgan 
V.  Mannington  First  Nat.  Bank,  145  lea. 
466,  76  C.  C.  A.  236,  16  Am.  Bankr.  Rep. 
639;  In  re  Bennett.  153  Fed.  678,  82  C.  C.  A. 
531,  18  Am.  Bankr.  Rep.  320;  Louisville 
Woolen  Mills  v.  Johnson,  228  Fed.  606,  143 
C.  C.  A.  128.  See  also  In  re  Kerby-Dennis 
Co.  95  Fed.  116,  36  C.  C.  A.  677,  2  Am. 
Bankr.  Rep..  402,  affirming  94  Fed.  818,  2 
Am.  Bankr.  Rep.  218.  In  the  case  of  In  re 
Falls  City  Shirt  Mfg.  Co.  supra,  it  was  said 
that  the  plain  intention  of  Congress  was  to 
recognize  liens  and  priorities  thereunder  pre- 
cisely as  the  state  laws  had  fixed  them.  In 
no  other  way  could  the  priorities  given  by 
the  state  laws  be  made  efTective,  or  the  debts 
"entitled  to  priority"  under  the  state  laws 
be  preferred  in  the  distribution  of  the  bank- 
rupt's estate. 

Thus,  in  the  case  of  In  re  Bennett,  153 
Fed.  673,  82  C.  C.  A.  531,  18  Am.  Bankr. 
Rep.  320,  it  appeared  that  the  purpose  of 
the  Kentucky  statute  (Ky.  St.  1903,  sec. 
2487)  was  to  secure  a  priority  to  material 
and  supply  claims  furnished  to  a  manufac- 
turing company,  and  the  "lien"  was  declared 
to  exist  whenever  the  property  of  any  such 
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manufaxituring  company  ''shall  come  into  the 
hands  of  any  executor,  administrator,  com- 
missioner, receiver  of  a  court,  trustee  or  as- 
signee for  benefit  of  creditors,  or  shall  in  any 
wise  come  to  be  distributed  among  creditors, 
whether  by  operation  of  law  or  by  the  act  of 
such  company,  owner  or  operator."  By  a  sub- 
sequent section  (249)  this  inchoate  right  to 
the  appropriation  of  the  property  of  such  a 
debtor  wa«  declared  to  be  ''superior  to  the  lien 
of  any  mortgage  or  other  incumbrance  there- 
after created.''  The  court  said  that  while  it 
was  true  that  the  technical  "lien"  created 
by  the  sjtjatute  did  not  arise  until  the  oc- 
currence of  one  of  the  conditions  mentioned, 
yet  when,  before  the, happening  of  one  of  the 
conditions  which  preceded  the  technical  "lien" 
of  the  statute,  there  existed  from  the  origin 
of  the  debt  a  right  to  the  ultimate  applica- 
tion of  the  debtor's  property  to  its  payment, 
a  right  so  tangible  and  specific  that  it  could 
not  be  defeated  by  alienation,  mortgage,  or 
other  incumbrance,  or  by  any  process  of  law, 
receivership,  assignment,  or  insolvency  pro- 
ceedings, a  right  which  fastened  itself  so 
strongly  that  it  adhered  even  after  the  death 
of  the  personal  debtor,  it  was  impoissible  to 
draw  any  very  solid  distinction  between  the 
equitable  consequences  of  such  a  right  and 
those  of  a  full  technical  lien.  Therefore  the 
court  held  that,  for  the  purposes  of  the  case, 
it  need  go  no  further  than  hold  that  this 
unfixed  or  incipient  charge,  a  charge  so  ef- 
fectual as  to  be  incapable  of  defeat  by  any 
act  of  the  debtor  or  of  other  creditors,  or 
any  proceeding  by  which  the  property  shall 
"come  to  be  distributed  among  creditors  by 
operation  of  law  or  act  of  the  debtor,"  mani- 
fested BO  plain  a  purpose  that  such  debt 
should  be  given  priority  as  to  come  clearly 
within  the  spirit  and  purpose  of  the  bank- 
ruptcy act. 

So,  in  the  case  of  In  re  Lynn  Camp  Coal 
Co.  168  Fed.  998,  22  Am,  Bankr.  Rep.  60, 
wherein  it  appeared  that  a  creditor  had  an 
inchoate  lien  under  the  Kentucky  statute  re- 
ferred to  in  the  case  last  cited  and  he  took 
a  chattel  mortgage  before  the  bankruptcy  of 
the  buyer,  it  was  held  that  while  the  lien 
would  have  covered  not  only  the  property 
sold  to  the  bankrupt  but  the  latter's  entire 
mining  plant,  and  would  not  have  been 
harmed  by  the  subsequent  proceeding  in  bank- 
ruptcy, the  sole  effect  of  the  mortgage  was 
to  limit  the  lien  to  the  property  covered  by 
it,  and  that  if  it  was  invalid  for  any  reason, 
its  effect  was  to  remit  the  creditor  to  his 
statutory  lien.  To  the  same  effect,  see 
Louisville  Woolen  Mills  v.  Johnson,  228  Fed. 
606,  143  C.  C.  A.  128. 

The  rule  of  priorities  of  liens,  as  declared 
by  the  state  statute,  or  a^  adopted  by  the 
supreme  court  of  the  state  in  its  decisions, 
has  been  followed  in  the  decisions  of  the 
bankruptcy  court,  without  any  reference  to 


the  section  of  the  bankruptcy  act  declaring 
priorities.  In  re  Hoyt,  3  Biss.  436,  12  Fed. 
Cas.  No.  6,806;  In  re  Laird,  109  Fed.  550, 
48  C.  C.  A.  538,  6  Am.  Bankr.  Rep.  1;  In 
re  West  Norfolk  Lumber  Co.  112  Fed.  769,  7 
Am.  Bankr.  Rep.  648;  Chauncey  v.  Dyke,  119 
Fed.  1,  55  C.  C.  A.  579,  9  Am.  Bankr.  Rep.  444, 
modifying  decree  109  Fed.  603,  6  Am.  Bankr. 
Rep.  96;  George  Carroll,  etc.  Co.  v.  Young, 
119  Fed.  576,  56  C.  C.  A.  380,  9  Am.  Bankr. 
Rep.  643;  Mott  v.  W^issler  Min.  Co.  135 
Fed.  697,  68  C.  C.  A.  335,  14  Am.  Bankr.  Rep. 
321 ;  In  re  Lynn  Camp.  Coal  Co.  168  Fed.  998, 
22  Am.  Bankr.  Rep.  60;  In  re  Starks-Ullman 
Saddlery  Co.  171  Fed.  834,  96  C.  C.  A.  606, 
22  Am.  Bankr.  Rep.  596;  In  re  Clark  Coal, 
etc.  Co.  173  Fed.  658,  23  Am.  Bankr.  Rep, 
273;  In  re  Little  Elk  Logging  Co.  218  Fed. 
142.  In  the  case  of  In  re  Clark  Coal,  etc.  Co. 
supra,  the  court  held  that  under  the  Pennsyl- 
vania law  a  mechanic's  lien  was  prior  to  a 
mortgage  given  to  secure  bonds  on  which 
money  had  been  borrowed  and  which  were 
delivered  to  the  bankrupt  months  after  the 
entry  on  record  of  the  mechanic's  lien,  and 
for  the  purpose  of  securing  a  past  indebted- 
ness. 

In  Chauncey  v.  Dyke,  119  Fed.  1,  65  C.  C. 
A.  679,  9  Am.  Bankr.  Rep.  444,  modifying  de- 
cree 109  Fed.  603,  6  Am.  Bankr.  Rep.  96,  the 
court  construed  an  Arkansas  statute  (Acts 
1895,  p.  217,  §  3)  providing  for  mechanics' 
liens  on  improvements.  Section  3  of  the  act 
dealt  with  the  subject  of  priorities,  when 
there  were  other  liens  of  a  different  charac- 
ter, the  rule  prescribed  being  that,  in  so  far 
as  the  improvement  was  concerned,  me- 
chanics' liens  should  be  preferred  over  all 
liens  existing  on  the  land  even  before  the 
improvements  were  erected,  and  there  fol- 
lowed a  proviso  that  when  a  prior  lien,  by 
way  of  mortgage,  was  given  for  the  purpose 
of  raising  money  to  erect  improvements,  it 
should  be  entitled  to  priority.  The  tenth 
section  of  the  act  contained  a  provision,  in 
substance,  that  anyone  interested  in  build- 
ings or  grounds  on  which  improvements  were 
being  made,  "as  mortgagee  or  trustee,'  might 
at  any  time  apply  to  the  contractor  or  sub- 
contractor for  a  list  of  all  parties  doing 
work  or  furnishing  materials  for  such  im- 
provements, and  for  a  statement  of  the 
amount  due  to  each  of  such  persons.  The 
court  declared  that  the  lien  law  in  question 
was  framed  with  reference  to  the  known 
habits  of  men  who  loaned  money  on  the 
security  of  real  estate,  with  the  understand- 
ing that  it  was  to  be  used  to  enhance  its  value 
by  improving  it  and  that  in  such  cases,  aa 
the  legislature  well  knew,  the  lender  usually 
saw  to  it  that  the  money  was  used  as  the 
borrower  promised  to  use  it.  The  court  held 
theref<»re  thai  when  the  proviso  gave  a  pref- 
erence to  the  mortgagees  if  they  loaned 
money  for  the  purpose  of  improving  mort- 
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^ged  property,  it  referred  to  an  executed 
purpose  and  not  merely  to  a  purpose  expressed 
by  the  mortgagor  at  the  time  of  the  loan 
which  was  not  carried  into  effect.  And  so,  it 
waa  held  that  if  the  purpose  of  the  loan 
was  not  consummated,  the  equity  of  the 
lender  was  inferior  to  that  of  a  mechanic's 
lien  holder. 

In  New  Hampshire  Sav.  Bank.  v.  Varner, 
216  Fed.  721,  132  C.  C.  A.  631,  there  was 
involved  a  Kansas  statute  (Gen.  St.  1909, 
sec.  6244)  giving  a  lien  for  material  and 
labor  prior  to  all  liens  or  incumbrances  on 
the  property  that  might  attach  subsequent 
to  the  commencement  of  the  work  on  the 
buildings  or  improvement.  It  appeared  that 
under  a  verbal  agreement  the  bankrupt  was 
to  give  a  purchase  money  mortgage  to  the 
\endor,  and  one  to  another  person  for  bor- 
rowed money  presumably  to  enable  him  in 
part  at  least  to  improve  the  property;  that 
these  mortgages  were  to  be  executed  and 
delivered  concurrently  with  the  execution 
and  delivery  of  the  deed  to  the  bank- 
rupt, and  were  to  be  made  prior  liens  on  the 
property,  the  first  mot'tgage  to  be  made  prior 
to  the  second  and  the  agreement  being  that 
no  work  should  be  done  on  the  premises  until 
the  transaction  was  completed  and  the  deed 
and  mortgages  filed  for  record.  The  court 
held  that  under  these  circumstances  no  valid 
mechanic's  lien  could  attach  to  the  property 
under  any  contract  with  the  bankrupt  prior 
to  the  time  that  the  title  to  the  property  or 
the  right  of  possession  vested  in  the  bank- 
rupt; and  also  that  the  mortgage  liens 
attached  simultaneously  with  the  vesting  of 
the  title  in  the  bankrupt,  and  were  therefore 
the  prior  liens  on  the  property.  The  court 
al«o  held  that,  since  it  appeared  that  the 
work  on  which  the  mechanics'  liens  were 
claimed  was  the  removal  of  but  two  loads 
of  dirt  in  excavating  for  the  cellar  the  day 
before  the  bankrupt  executed  the  mortgages 
And  acquired  title  to  the  property,  it  was 
clear  that  the  work  done  was  but  a  mere 
pretense  at  the  commencement  of  a  building 
and  was  done  to  defeat  bona  fide  prior  liens 
on  the  property,  and  therefore  was  done  in 
good  faith  so  as  to  entitle  the  lienors  to  the 
protection  of  the  statute. 

In  view  of  the  rule  set  forth  in  this 
subdivision  that  the  priority  to  which  a 
mechanic's  lien  is  entitled  in  bankruptcy  is 
that  accorded  to  it  by  the  laws  of  the  state, 
the  following  notes  discussing  the  priority 
between  mechanics'  liens  and  conveyances  or 
other  liens  should  be  consulted:  Ann.  Gas. 
1916B  616;  Ann.  Gas.  1916B  634;  Ann.  Gas. 
1916G  951. 

///.  Effect  of  Bankruptcy  on  Mechanic'^ 
Lien  Proceeding. 

1.   PaoODSDlNG  TO  PESrEOT  liDEN. 

An  adjudication  in  bankruptcy  does  not 
affect  a  mechanic's  lien  which  has  been  per- 


fected and  secured  prior  thereto,  in  ac- 
cordance with  the  state  lien  statute,  but 
the  lien  remains  and  is  enforceable  in  bank- 
ruptcy against  the  estate  of  the  bankrupt. 
Morgan  v.  Mannington  First  Nat.  Bank, 
145  Fed.  466,  76  G.  G.  A.  236,  16  Am.  Bankr. 
Rep.  639.  See  also  In  re  Lynn  Gamp  Goal 
Co.  168  Fed.  998,  22  Am.  Bankr.  Rep.  60. 
And  see  the  reported  case. 

However,  the  principal  question  as  to  the 
effect  of  the  bankruptcy  of  an  owner  on  a  me- 
chanic's lien  is  whether,  when  the  adjudica- 
tion in  bankruptcy  intervenes  between  the 
time  when  the  last  item  of  the  account  for 
material  or  labor  is  due  and  the  time  when 
the  lien  is  filed  and  recorded  as  required  by 
the  state  statute  in  order  to  perfect  it,  the 
adjudication  has  the  effect  of  destroying  the 
right  of  the  lienor  to  a  priority  in  the  dis- 
tribution of  the  bankrupt's  estate.  The  de- 
termination of  this  proposition  rests  on  the 
question  whether  or  not  the  lien  provided 
for  by  the  statute  attaches  at  the  time 
the  labor,  materials,  or  supplies  are  fur- 
nished until  the  claim  is  filed  and  recorded. 
The  rule  is  that  a  mechanic's  lien,  which 
attaches  from  the  pefformance  of  the  labor 
or  the  furnishing  of  the  materials  or  sup- 
plies, and  which  exists  prior  to  the  adjudica- 
tion in  bankruptcy,  is  valid  and  will  be  pro- 
tected, although  it  may  not  be  completed  or 
perfected  by  the  filing  of  the  notice,  etc.,  until 
after  the  bankrupt's  adjudication,  where  the 
requirements  of  the  state  statute  as  to  the 
filing  of  the  notice,  etc.,  are  complied  with 
within  the  time  specified  therein.  In  re  Goul- 
ter,  2  Sawy.  42,  5  Nat.  Bankr.  Rep.  64,  1  Am. 
L.  T.  Bankr.  Rep.  257,  3  Chicago  Leg.  N.  377, 
4  Am.  L.  T.  131,  6  Fed.  Gas.  No.  3,276;  In 
re  Dey,  9  Blatchf.  285,  7  Fled.  Gas.  No 
3,871,  modifying  decree  3  Ben.  450,  3  Nat. 
Bankr.  Rep.  305,  7  Fed.  Cas.  No.  3,870; 
Sabin  v,  Connor,  21  Fed.  Gas.  No.  12,197; 
In  re  Kerby-Dennis  Go.  95  Fed.  116,  36  G.  G. 
A.  677,  2  Am.  Bankr.  Rep.  402,  affirming  94 
Fed.  818,  2  Am.  Bankr.  Rep.  218;  In  re  Laird, 
109  Fed.  550,  48  C.  G.  A.  538,  6  Am.  Bankr. 
Rep.  1;  In  re  Georgia  Handle  Go.  109  Fed. 
632,  48  G.  G.  A.  571,  6  Am.  Bankr.  Rep.  472; 
In  re  Oconee  Milling  Go.  109  Fed.  866,  48  G. 
G.  A.  703,  6  Am.  Bankr.  Rep.  475,  3  Nat. 
Bankr.  N.  1055:  In  re  West  Norfolk  Lumber 
Go.  112  Fed.  759,  7  Am.  Bankr.  Rep.  648; 
In  re  Lillington  Lumber  Co.  132  Fed.  886, 
13  Am.  Bankr.  Rep.  153;  Mott  v.  Wissler 
Min.  Co.  135  Fed.  697,  68  G.  G.  A.  335,  14 
AuL  Bankr.  Rep.  321;  In  re  McAllister- 
Newgord  Go.  193  Fed.  265;  Clifton  v.  Foster, 
103  Mass.  233,  4  Am.  Rep.  539:  Douglas  v. 
St.  Louis  Zinc  Co.  56  Mo.  388;  Keller  v.  Der- 
mead,  68  Pa.  St.  449.     And  see  the  reported 

Where  it  appeared  that  a  lien  acquired 
some  months  prior  to  the  petition  in  bank- 
ruptcy was  not  filed  until  after  the  hank* 
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rupt's  adjudication,  it  was  held  that  the  lien 
was  valid  and  was  preserved  under  the  kct 
where  the  filing  was  within  twelve  months, 
in  accordance  with  the  state  statutes.  In 
re  Lillington  Lumber  Co.  132  Fed.  886, 
13  Am.  Bankr.  Rep.  153. 

Where  a  mechanic's  lien  for  certain  machin- 
ery furnished  to  a  factory  was  not  perfected 
by  the  proper  record  of  the  lien  until  after  the 
filing  of  the  petition  in  bankruptcy  of  the 
purchaser,. but  within  the  time  required  by  the 
statute,  it  was  held  tliat  the  proceedings  in 
bankruptcy  did  not  in  any  way  affect  the  lien 
prior  to  its  perfection  and  that  the  lienor 
was  entitled  to  payment  out  of  the  fund 
realized  from  the  sale  of  the  property  by 
the  trustee.  In  re  Georgia  Handle  Co.  109 
Fed.  632,  48  C.  C.  A.  571,  6  Am.  Bankr. 
Rep.  472.  To  the  same  effect  see  In  re 
Oconee  Milling  Co.  1(H»  Fed.  866,  48  C.  C.  A. 
703,  6  Am.  Bankr.  Rep.  475. 

In  the  case  of  In  re  West  Norfolk  Lumber 
Co.  112  Fed.  759,  7  Am.  Bankr.  Rep.  648,  the 
court  construed  the  Virginia  statute  (Code 
§  2485,  as  amended)  giving  a  lien  for  sup- 
plies, and  the  statute  (Code  §  2486,  as 
amended)  fixing  the  time  within  which  the 
lien  was  to  be  filed.  It  was  held  that  liens 
perfected  in  accordance  therewith,  although 
within  four  months  of  the  bankruptcy,  would 
be  recognized  in  bankruptcy  and  given 
priority  as  of  the  date  of  their  recordation, 
following  the  rule  adopted  by  the  supreme 
court  of  the  state  in  its  decisions.  To  the 
same  effect  see  Mott  v.  Wissler  Min.  Co  135 
Fed.  697,  68  C.  C.  A.  335,  14  Am.  Bankr. 
Rep.   321. 

Under  the  Bankruptcy  Act  of  1867,  it  was 
held  that  where  the  lien  attached  from  the 
commencement  of  the  labor  or  the  delivery 
of  the  material  furnished,  and  not  from  the 
filing  of  the  notice,  the  filing  of  the  no- 
tice -prescribed  by  the  statute  was  only  a 
condition  precedent,  which  was  necessary  to 
be  performed  to  preserve  the  lien  for  a 
greater  period  than  three  months  from  the 
completion  of  the  building;  and  that  while 
the  omission  to  perform  this  condition  would 
doubtless  work  a  loss  of  the  lien,  the  right 
given  by  the  lien  law  to  file  the  notice  of 
lien  was  not  in  any  way  impaired  or  affected 
by  proceedings  in  bankruptcy  subsequent  to 
the  completion  of  the  building.  In  re  Coul- 
ter, 2  Sawy.  42,  5  Nat.  Bankr.  Rep.  64,  1 
Am.  L.  T.  Bankr.  Rep.  257,  3  Chicago  Leg.  N. 
377,  4  Am.  L.  T.  131,  6  Fed.  Cas.  No.  3,276. 

In  the  case  of  In  re  Dey,  9  Blatchf.  285, 
7  Fed.  Cas.  No.  3,871,  modifying  decree, 
3  Ben.  450,  3  Nat.  Bankr.  Rep.  305,  7  Fed. 
Cas.  No.  3,870,  it  was  held  that  the  lien  given 
bv  the  New  Jersev  statute  for  work  and 
materials  done  and  furnished  for  the  erection 
of  buildings,  waa  not  creat<Ki  by  the  filing  of 
the  claim  therefore,  but  attached  the  moment 


the  work  was  done  or  the  materials  fur- 
nished, and  therefore  was  a  lien  which  the 
subsequent  proceedings  and  adjudication  in 
bankruptcy  could  not  divest.  The  court  held 
that  the  section  of  the  statute^'  which^  re- 
quired that  the  creditor  "intending  to  claim, 
a  lien"  should,  within  one  year  alter  the  labor 
was  performed,  or  the  materials  furnished,  for 
which  the  lien  was  claimed,  file  his  claim  in 
the  ofiice  of  the  county  clerk  was  not  a  con- 
dition precedent  to  the  liability  declared  in 
that  section,  but  only,  as  to  all  creditors,  a 
condition  Bubsequept,  operating  to  defeat 
any  pre-existing  lien. 

In  the  case  of  In  re  Rich,  17  Am.  Bankr. 
Rep.  893,  it  was  held  that  the  owner  of  a 
repair  shop  had  a  common-law  or  equitable 
lien  in  favor*  of  workmen  or  artisans,  on  the 
proceeds  of  the  sale  of  an  automobile  for 
work  and  labor  performed  and  materials 
furnished  in  repairing  and  improving  it  after 
the  filing  of  a  petition  in  bankruptcy  ag^iinst 
the  owner  thereof,  but  before  the  adjudica- 
tion. 

Where  the  proceedings  under  the  state  stat- 
ute do  not  create  a  lien,  but  are  merely  the 
means  for  the  preservation  and  enforcement 
of  a  pre-existing  lien  given  by  the  statute,  re- 
sulting from  the  performance  of  and  existing* 
from  the  commencement  of  the  work,  a 
mechanic's  lien,  preserved  and  enforced  in 
accordance  with  the  requirements  of  the 
statute,  is  not  dissolved  by  the  adjudication 
in  bankruptcy.  In  re  Coulter,  2  Sawy.  42,. 
5  Nat.  Bankr.  Rep.  64,  1  Am.  L.  T. 
Bankr.  Rep.  257,  3  Chicago  Leg.  N.  377,  4 
Am.  L.  T.  131,  6  Fed.  Cas.  No.  3,276:  In 
re  Kerby-Dennis  Co.  95  Fed.  116,  36  C.  C.  A. 
677,  2  Am.  Bankr.  Rep.  402,  affirming  94  Fed. 
818,  2  Am.  Bankr.  Rep.  218;  In  re  Laird,  10& 
Fed.  550,  48  C.  C.  A.  538,  6  Am.  Bankr.  Rep. 
1;  In  re  McAllister-Newgord  Co,  193  Fed. 
265. 

An  Ohio  statute  (Rev.  St.  §  3206a) 
provides  in  part  that  in  all  cases  where  the 
property  of  an  ejnployer  is  placed  in  the 
Iiands  of  an  assignee,  receiver  or  trustee, 
claims  due  for  labor  performed  within  tlie 
period  of  three  months  prior  to  the  time 
such  assignee,  receiver  or  trustee  is  appoint- 
ed, shall  be  first  paid  out  of  the  trust  fund, 
in  preference  to  all  other  claims  against  such 
employer,  except  claims  for  taxes  and  costa 
of  administering  the  trust.  Thereunder, 
it  has  been  held  that  a  mechanic's  lien  ia 
created  on  the  happening  of  the  events  pre- 
ceding— the  performing  of  the  labor,  and  the 
placing  of  the  employer's  property  in  the 
hand8  of  a  receiver,  which  is  not  divested  by- 
proceedings  in  bankruptcy,  and  the  fund  is 
chargeable  with  this  lien,  which  fact  should 
be  recognized  and  enforced  in  the  bank- 
ruptcy court.  In  re  Laird,  109  Fed.  550,  48 
C.  C.A.  638,  6  Am.  Bankr.  Rqp.  1. 
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Where,  however,  the  mechanic's  lien  com- 
mences to  exist  only  on  the  filing  of  the 
notice  required  by  the  statute,  and  not  on 
the  performance  of  labor  or  the  furnishing 
of  material,  the  filing  of  the  notice  three 
weeks  after  the  filing  of  the  petition  in 
bankruptcy  and  two  weeks  after  the  debtor 
haa  been  adjudged  a  bankrupt,  does  not 
give  a  valid  and  subsisting  lien.  Lazzari 
V.  Havens,  39  Misc.  256,  79  N.  Y,  S.  395. 

2.  Pbocebdino  to  Enforce  Liex. 

Whether,  and  to  what  extent,  a  lien  is 
inyalid,  is  a  local  question,  as  to  which  the 
decisions  of  the  state  courts  will  be  fol' 
lowed  by  the  courts  of  bankruptcy.  3  R.  C. 
L.  tit.  Bankruptcy,  §  113. 

The  mere  bringing  of  an  action  does  not 
ordinarily  bring  the  assets  of  the  debtor 
into  the  custody  of  a  state  court.  But  the 
commencement  of  a  suit  to  foreclose  or  en- 
force a  lien  secured  by  an  act  of  labor 
against  specific  property  thereby  brings  the 
property  to  be  affected  into  the  state  court 
and  withdraws  it  from  every  other  court.  An<\ 
where  such  a  suit  is  begun  in  a  state  court 
before  a  petition  in  bankruptcy  is  filed,  the 
state  court  may  proceed  to  a  decree  of  fore- 
closure and  sale,  and  pay  the  debt  from  the 
proceeds  of  the  sale,  without  interference 
from  the  court  of  bankruptcy.  Tube  City 
Min.  etc.  Co.  v.  Otterson,  16  Ariz.  305,  146 
Pac.  203,  L.R.A.1916E  303;  Sfeibel  v.  Simeon, 
62  Mo.  255. 

Where  proceedings  were  instituted  in  the 
state  court  to  foreclose  a  mechanic's  lien  and 
were  continued  after  the  bankruptcy  of  the 
owner  of  the  property  and  while  the  bank- 
rupt was  not  represented,  a  judgment  ren- 
dered enforcing  the  lien,  which  was  affirmed 
by  the  state  supreme  court  after  hearing  the 
trustee  for  the  bankrupt,  was  lield  to  be  valid 
and  effectual,  and  not  void  on  account  of  the 
pending  proceedings  in  bankruptcy  or  the 
result  thereof,  subject  to  the  right  of  the 
bankruptcy  court,  under  a  certain  conceded 
revisory  power,  afterwards  to  review  it. 
Hobbs  V.  Head,  etc.  Co.  184  Fed.  409,  106 
C.  C.  A.  519,  26  Am,  Bankr.  Rep.  63.  And 
it  was  further  held  in  that  case  that  it  was 
certain  that  in  no  view  would  the  bankruptcy 
court  be  justified  in  reviewing  the  proceed- 
ings or  determinations  of  the  state  court 
with  regard  to  minor  matters,  such  as  ques- 
tions of  minor  amounts  involved,  or  whether 
certain  minor  portions  of  the  property 
were  parts  of  the  parcel  to  which  the  lien 
attached.  And  on  an  appeal  in  the  case  last 
cited  to  the  United  States  Supreme  Court, 
Hobbs  v.  Head,  etc.  Co.  231  U.  S.  692,  34 
S.  Ct.  253,  58  U.  S.  (L.  ed.)  440,  that  court 
held  that  the  failure  to  take  proper  steps  to 
have  exceptions  heard  by  the  supreme  court 


of  the  state  on  the  merits  did  not  constitute 
an  equitable  ground  for  going  behind  the 
state  judgment  in  order  to  defeat  it,  on  an 
objection  by  the  trustee  in  bankruptcy  of  the 
most  narrowly  technical  sort,  where  the 
failure  to  have  the  exceptions  considered 
was  due  to  no  fault  of  the  lienor,  but  solely 
to  the  conduct  of  those  then  representing  the 
interests  of  the  estate.  The  objection  of  the 
trustee  referred  to  was  that  the  contract  was 
entire,  and  that  whatever  justification  there 
might  have  been  for  stopping  work,  or 
ground  for  a  quantum  meruit,  nothing  short 
of  complete  performance  would  earn  the 
contract  price  as  such,  or  establish  a  lien  for 
the  same. 

In  the  case  of  In  re  Horton,  102  Fed.  986, 
43  C.  C.  A.  87,  4  Am.  Bankr.  Rep.  486,  it 
appeared  that  a  bankrupt,  some  four  months 
before  the  adjudication,  conveyed  certain 
buildings  under  an  agreement  in  substance 
tliat  part  of  the  purchase  price  was  to  be 
retained  by  the  vendee  for  the  discharge  of 
any  liens  which  miglit  be  established  against 
the -property  sold.  Subsequently,  mechanics* 
liens  were  filed  against  the  buildings  and 
suits  were  brought  tliereon  against  the 
vendee  and  the  bankrupt,  in  the  state  court, 
to  enforce  the  liens.  It  was  held  that 
the  federal  bankruptcy  court  had  no  right 
to  stay  the  suit  to  enforce  the  liens  on  the 
petition  of  the  trustee  of  the  bankrupt; 
that  the  bankrupt  had  made  a  valid  sale  of 
the  property  before  the  institution  of  the 
proceedings  in  bankruptcy;  and  therefore, 
having  no  interest  in  the  property  itself,  the 
trustee  of  the  bankrupt  could  not  claim  that 
the  jurisdiction  of  the  state  court  to  estab- 
lish liens  against  the  property  should  be 
ousted  and  that  controversy  transferred  to 
the  bankruptcy  court. 

It  will  be  conceded,  however,  that  the 
authority  to  try  an  issue  which  arises  be- 
tween lien  claimants,  and  to  determine  their 
respective  priorities,  can  be  exercised  only 
by  the  bankruptcy  court,  since  by  the  pro- 
jceeding  in  bankruptcy  it  acquires  the  custody 
of  the  res  to  which  the  controversy  relates. 
The  bankruptcy  court  has  no  right  to  assume 
jurisdiction  of  a  controversy  between  third 
persons,  in  which  the  trustee  is  not  con- 
cerned, merely  because  the  claimants  Iiap- 
pen  .to  be  creditors  of  the  bankrupt  estate, 
or  because  the  liens  affect  a  part  of  the  bank- 
rupt's property,  since  the  bankruptcy  act 
confers  no  such  authority.  But  if,  in  the  ex- 
ercise of  its  customary  jurisdiction,  the  bank- 
ruptcy court  obtains  the  lawful  custody  of 
the  res  to  which  the  liens  relate,  or  of  a  fund 
realized  from  its  sale,  then  the  duty  which  is 
thereby  devolved  on  it,  of  distributing  tho 
fund  among  those  to  whom  it  rightfully  be- 
longs, empowers  it  to  determine  the  relative 
rights  of  the  conflicting  claims  to  the  fund, 
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and  this  though  the  bankrupt's  estate  is  in 
no  wise  interested  in  the  controversy.  Chaun- 
cey  V.  Dyke,  119  Fed.  1,  55  C.  C.  A. 
679,  9  Am.  Bankr.  Rep.  444,  modifying  decree 
109  Fed.  603,  6  Am.  Bankr.  Rep.  96;  In  re 
Kligerman,  219  Fed.  758. 

Under  the  Bankruptcy  Act  of  1867,  it  was 
held  that  after  the  commencement  of  pro- 
ceedings in  bankruptcy,  the  liens  of  mechanics 
and  all  others  should  be  presented  to  and  be 
ascertained  by  the  bankruptcy  court,  and  that 
the  persons  claiming  the  liens  had  no  right  to 
bring  suits  to  enforce  them  in  the  state  court, 
without  first  obtaining  leave  of  the  bank- 
ruptcy court  to  do  so,  as  otherwise  they 
would  be  guilty  of  a  contempt  of  the  author- 
ity of  the  court.  In  re  Cook,  3  Biss.  116.  3 
Chicago  Leg.  N.  410,  6  Fed.  Cas.  No.  3,151. 
It  was  also  held  that  where  a  person  had  a 
lien  when  the  petition  in  bankruptcy  was 
filed,  but  according  to  the  requirements  of 
the  statute,  in  order  to  continue  it  beyond  a 
certain  period,  it  was  necessary  to  file  a 
petition  in  the  clerk's  office,  after  having 
first  obtained  the  leave  of  the  bankruptcy 
court,  the  lienor  had  the  right  to  file  such 
a  petition  by  leave  of  the  bankruptcy  court 
and  thereby  continue  the  lien,  though  he 
might  as  an  alternative  proceed  in  the 
bankruptcy  court  to  enforce  hia  lien  without 
filing  the  petition  in  the  state  court.  In  re 
Cook,  supra. 

When  the  continued  existence  of  me- 
chanics' liens  is,  by  the  statute  creating 
them,  made  dependent  on  the  commence- 
ment of  a  suit  within  the  prescribed  time  by 
the  persons  asserting  the  liens,  it  follows 
that  if  suits  are  commenced  in  the  state 
court  before  the  petition  in  bankruptcy  is 
filed  for  the  purpose  of  enforcing  the  liens 
under  the  state  statute,  the  prosecution  of 
such  suita  will  not  necessarily  be  arrested 
by  the  commencement  of  bankruptcy  pro- 
ceedings. It  may  be  that  under  special 
circumstances  the  bankruptcy  court  will  in- 
quire into  such  proceedings  and  perhaps  stay 
them  for  the  purpose  of  bringing  them  into 
that  court  and  there,  rather  than  in  the  state 
court,  settling  the  question  as  to  the  validity 
of  these  liens .  However  this  may  be,  certainly 
after  the  bankruptcy  proceeding  is  com- 
menced, on  being  advised  that  it  is  necessary 
that  the  parties  shall  commence  actions  or 
take  legal  proceedings  within  a  limited  period, 
the  bankruptcy  court  will  grant  leave  to 
the  parties,  either  to  commence  actions  as 
the  state  statute  provides,  or  to  make 
application  to  that  court  for  the  recogni- 
tion, preservation  and  enforcement  of  their 
liens.  In  other  words,  the  bankruptcy 
court  may  authorize  and  sanction  such  a 
proceeding  as  is  equivalent  to  the  commence- 
ment of  an  action  in  the  state  court,  for  the 
enforcement  of  the  liens.    In  re  Brunquest,  7 


Biss.  208,  14  Nat.  Bankr.  Reg.  529,  4  Fed. 
Cas.  No.  2,055. 

In  Clifton  v.  Foster,  103  Mass.  233,  4  Am. 
Rep.  539,  it  was  held  that,  under  the  pro- 
visions of  the  Bankruptcy  Act  of  1867 
(§§  14,  20),  the  courts  of  the  United  States, 
sitting  in  bankruptcy,  might  authorize  the 
assignee  to  redeem  the  property  and  dis- 
charge the  lien;  or  they  might  order  the 
entire  property  to  be  sold,  and  ascertain  the 
amount  of  the  debt  secured  by  the  lien,  in 
which  case  that  debt  would  be  preferred  in 
the  distribution  of  the  proceeds,  and  the 
purchaser  of  the  estate  would  take  it  dis- 
charged of  all  incumbrances.  But  on  the 
other  hand  those  courts  might  in  their  dis- 
cretion, without  investigating  the  validity  or 
the  extent  of  the  lien,  allow  the  assignee  to 
sell  the  property  subject  to  the  lien,  and  the 
bankrupt's  estate  to  be  settled  finally,  without 
any  determination  of  the  rights  claimed  under 
the  lien  in  which  case  the  claimant  would 
retain  those  rights  as  against  the  purchaiser 
of  the  property.  However,  if  the  courts  of 
the  United  States,  sitting  in  bankruptcy, 
abstained  from  ascertaining  the  lien  and 
providing  for  its  satisfaction  out  of  the 
property  or  the  proceeds  of  a  sale  thereof, 
the  only  way  of  enforcing  it  was  under  the 
present  petition,  in  the  state  court.  There- 
fore, the  court  held  that  the  rights  of  the 
claimants  of  certain  mechanics'  liens  would 
be  preserved,  and  all  interference  with  the 
custody  or  the  jurisdiction  of  the  national 
courts  avoided,  by  ordering  their  petition  to 
stan4  continued  in  the  state  court  to  await 
the  result  of  the  action  of  the  courts  of  the 
United  States  in  the  proceedings  in  bank- 
ruptcy of  owners  of  the  property.  To  the 
same  effect  see  Marston  v.  Stickney,  55  N. 
H.  383;  Bryant  v.  Small,  35  Wis.  205.  So, 
in  the  case  last  cited  following  the  decision  in 
Clifton  V.  Foster,  supra,  the  court  held  that, 
where  the  petition  had  been  filed  and  the 
action  instituted  within  the  time  limited  by 
the  statute  in  order  to  preserve  the  lien,  it 
would  order  the  cause  to  stand  continued  for 
the  purpose  of  keeping  the  lien  alive,  to 
await  the  action  of  the  bankruptcy  court  in 
the  matter. 

And  the  state  court  may,  after  the  prop- 
erty of  the  bankrupt  has  been  sold  by 
order  of  the  bankrupt  court,  subject  to 
the  mechanic's  lien  of  a  claimant,  proceed  to 
try  the  cause  and  determine  the  lien  rights 
of  the  parties.  Douglas  v.  St.  Louis  Zinc  Co. 
56  Mo.  388.  To  the  same  effect,  see  Seibel  v. 
Simeon,  62  Mo.  255.  In  Marston  v.  Stickney, 
55  N.  H.  383,  under  the  state  statute  (Gen. 
Stat.  c.  125,  §  12)  providing  that  the  pos- 
sessor of  a  mechanic's  lien  must  commence  a 
suit  and  secure  it  by  attachment  on  the  prop- 
erty within  sixty  days  from  the  labor  there- 
on performed  or  the  material  therefor  fur- 
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niflhed,  or  the  lien  would  be  dissolved,  it  was 
held  that  where  the  defendant  had  been 
adjudged  a  bankrupt  after  the  lien  had  at- 
tached, the  ascertainment  and  liquidation  of 
the  lien  depended  in  the  first  instance  on 
the  assignee,  but  that  if  he  took  no  steps 
for  that  purpose,  the  creditor  was  necessa- 
rily left  to  pursue  his  remedy  in  the  state 
courts.  However,  as  the  assignee  was  not 
a  party  to  the  action  in  the  state  court, 
the  court  directed  that  notice  should  issue 
against  him,  and  that  if  he  failed  to  ap- 
pear at  the  next  term,  pursuant  thereto, 
the  creditor  should  then  be  permitted  to  pro- 
ceed with  the  proAecution  of  his  suit. 

IV»  Effect  of  Discharge  in  Bankruptcy. 

A  discharge  in  bankruptcy  does  not  affect  a 
mechanic's  lien  which  has  been  perfected 
prior  thereto,  in  accordance  with  the  state 
lien  law.    See  the  reported  caae. 

The  fact  that  by  reason  of  the  defendant's 
discharge  in  bankruptcy  it  has  become  impos- 
sible to  obtain  a  personal  judgment  against 
him,  furniahes  no  valid  reason  for  claiming 
that  an  existing  Hen,  arising  in  connection 
with  the  construction  of  a  boat  owned  by  the 
defendant,  given  by  the  state  statute  (Code 
Civ.  Pro.  §  813  et  seq.),  cannot  be  enforced 
against  the  specific  property  thereby  cov- 
ered. And  so,  although  the  judgment  ren- 
dered haa  no  force  as  a  personal  judgment, 
it  furnishes  a  legal  basis  for  satisfaction  of 
the  demand  out  of  the  boat,  the  proceedings 
being  said  to  be  quasi  in  rem.  Jensen  v. 
Dorr,  23  Cal.  App.  701,  139  Pac.  669. 

A  mechanic's  lien,  duly  imposed  on  real 
property  by  a  proper  observance  of  statutory 
procedure  and  perfected  by  every  proper  step 
except  a  final  judgment,  more  than  four 
months  before  the  bankruptcy  proceedings 
b^an,  is  preserved  and  not  destroyed  by 
reajBon  of  the  discharge  of  the  owners  in 
bankruptcy.  McCullough  v.  Caldwell,  6 
Ark.  237;  Douglas  v.  St.  Louis  Zinc  Co.  56 
Mo.  388;  Seibel  v.  Simeon,  62  Mo.  255;  Hol- 
land V.  Cunliff,  96  Mo.  App.  67,  69  S.  W. 
737,  10  Am.  Bankr.  Rep.  71. 

Where  it  appeared  that  a  laborer's  lien  had 
been  foreclosed,  that  an  execution  issued 
thereunder  had  been  levied,  and  that  a 
counter-afiidavit  had  been  filed,  denying  the 
debt  and  lien  and  pleading  a  set-off,  where- 
upon the  papers  were  returned  for  trial,  it 
was  held  that  the  process  was  mesne  and  not 
final,  and  that  the  adjudication  and  sub- 
sequent discharge  in  bankruptcy  of  the 
debtor  pending  the  trial,  discharged  the  debt. 
Cosgrave  v.  Mitchell,  74  Ga.  824. 
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WUU  ~  CoastnietiMi  -*-  ""OV*  CoMtmed 
ma  "'And." 

Testator  devised  described  real  estate  to 
his  four  sons,  to  be  equally  divided  between 
them,  but  should  either  die  before  attaining 
full  age,  "or  without  children  surviving  him," 
his  or  their  share  should  go  to  the  others 
that  were  living,  but  not  to  any  of  his  other 
children,  and  devised  other  real  estate  to  the 
four  sons,  and  should  either  die  before  at- 
taining full  age,  ''or  [without]  leaving  chil- 
dren" surviving,  his  or  their  share  shouid 
be  divided  equally  between  those  that  were 
living.  It  \a  held  that  the  word  "or"  must 
be  construed  as  "and,"  and  hence  the  share 
of  each  son  became  absolute  on  attaining 
full  age. 

[See  note  at  end  of  this  case.] 

Persona  Entitled  to  Gift  —  Taking  by 
Representatioii    ^    Cronstraetion     of 
,,  i    Ezpreaa  ProTialon. 

Testator  devised  real  estate  to  his  four 
sons,  to  be  equally  divided  between  them,  but 
should  either  die  before  arriving  at  full  age 
or  without  children  surviving  him,  "then  his 
or  their  share"  should  "go  to  the  others  that 
are  living,  but  not  to  any  of  my  other  chil- 
dren." He  devised  other  real  estate  to  the 
same  sons,  and  provided  that  should  either 
die  before  arriving  at  full  age  "or  [without] 
leaving  children  surviving  him  .  .  .  his 
or  their  share"  should  be  taken  and  divided 
equally  between  those  that  were  living.  He 
made  ample  provision  for  his  other  chil- 
dren. It  is  held  that  the  word  "others"  re- 
ferred to  the  sons,  while  the  word  "other" 
referred  to  the  other  children  of  testator  > 
and  where  all  the  sons  attained  full  age, 
each  acquired  an  absolute  share  which  did 
not  pass  to  the  children  of  a  deceased  son 
on  the  death  of  other  sons  without  issue. 

Snpplyltts  Omitted  Word  in  Will. 

Testator  devised  real  estate  to  his  sons,  to 
be  equally  divided  between  them,  but  should 
eitiier  die  before  attaining  full  age  or  with- 
out children,  his  share  should  go  to  the 
others  that  were  living,  and  devised  other 
real  estate  to  tliem,  and  should  either  die 
before  attaining  full  age  "or  leaving  children 
surviving  him,  his  share  should  be  taken 
equally  between  those  that  were  living.  It 
is  held  that  the  word  "without"  was  clearly 
omitted  in  the  quoted  phrase,  and  the  court 
must  construe  the  will  as  if  the  word  was 
inserted,  and,  so  construed,  the  will  showed 
that  the  children  of  any  son  should  take  by 
descent  from  their  father,  and  not  as  pur* 
chasers  under  the  will. 
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General  Rule   of  Constraotion  —  Fair 
Import  of  I«a]&eiiaee. 

In  construing  a  will,  the  language  thereof 
governs  unless  there  are  clear  indications  of 
a  contrary  meaning  to  be  found  in  the  will 
cotisidered  as  a  whole,  and  the  court  may 
not  speculate  as  to  testator's  intent,  and  can 
only  interpret  a  will  fairly  and  according  to 
established  rules  of  law,  and  without  supply- 
ing omiasions  by  reading  into  the  will  some- 
thing that  testator  did  not  insert. 

Appeal  from  Superior  Court,  Wayne 
county:     Connor,  Judge. 

Action  by  Ransom  Ham  et  al.,  plaintiffs 
against  Mary  J.  Hani  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
Affirmed. 

[488]  This  case,  for  the  recorery  of  land, 
involves  the  construction  of  the  will  of  Hay- 
wood D.  Ham,  Sr.,  who  died  on  31  May,  1859. 
He  devised  his  home  place,  containing  175 
acres,  to  his  wife,  Penny  Ham,  for  life,  and 
all  the  rest  of  tlie  land  of  which  he  died  seized 
and  possessed  to  his  four  sons,  Mathew  J. 
Ham,  George  D.  Ham,  Erastus  Ham,  and  Hay- 
wood D.  Ham,  Jr.,  "to  be  equally  divided 
between  them,  but  should  either  the  said 
Mathew,  George,  Erastus,  or  Haywood  die 
before  arriving  at  the  age  of  21,  or  without 
children  surviving  him,  then  his  or  their 
share  shall  go  to  the  others  that  are  living, 
but  not  to  any  of  my  other  children."  The 
other  tract  of  175  acres  he  then  devised  to 
Iiis  said  four  sons,  subject  to  the  life  estate 
of  his  wife,  upon  substantially  the  same  limi- 
tations, tliough  there  is  a  slight  difference  in 
phraseology,  the  last  devise  being  in  these 
words:  '^Should  either  of  my  sons,  Matthew, 
George,  Erastus,  or  Haywood,  die  before  ar- 
riving at  the  age  of  21,  or  leaving  children 
surviving  him,  then  and  in  that  case  his  or 
their  share  shall  be  taken  and  divided  equally 
between  those  that  are  living;"  the  words, 
*'but  not  to  my  other  children,"  being  omitted 
from  this  clause  of  the  will.  It  is  alleged  in 
the  complaint  that,  by  other  clauses  of  the 
will,  *'the  testator  made  ample  and  equitable 
provision  for  all  of  his  other  children,  and 
his  widow.  Penny  Ham,  is  dead." 

The  said  four  sons  attained  to  the  age  of 
21  years  and  all  died  without  leaving  a  child, 
except  Matthew  J.  Ham,  who  left  children. 
When  the  four  sons  were  of  age,  the  lands 
devised  to  them  in  their  father's  will  was 
partitioned  equally  among  them,  and  each  of 
them  took  possession  of  the  share  allotted  to 
liim.  Tlie  partition  was  made  under  the  fol- 
lowing clause  of  the  will  of  Haywood  D.  Ham, 
Sr. :  **Whencver  the  said  Matthew,  George, 
Erastus,  or  Haywood  D.,  shall  arrive  at  the 
age  of  21,  the  one  so  attaining  age  may  by 
petition  have  a  division  of  the  land  that  I 
have  given  them,  have  his  share  set  apart  in 


severalty,  and  the  balance  to  be  cast  back  and 
remain  and  continue  to  be  held  by  the  others 
as  tenants  in  common,  and  as  each  one  arrives 
at  the  age  of  21  he  may  file  a  petition  and 
have  his  share  allotted  to  him,  and  so  mav 
each  one  as  he  attains  the  age  of  21  con- 
tinue to  do." 

George  D.  Ham  died  on  30  June,  1887,  and 
his  share  was  divided  among  the  other  three 
surviving  brothers,  Matthew  J.  Ham,  Erastus 
Ham,  and  Haywood  D.  Ham,  Jr.  Matthew  J. 
Ham  died  on  13  April,  1893,  leaving  children, 
who  are  the  plaintiffs.  Erastus  Ham  died  6 
>^ovember,  1893,  leaving  a  will,  in  which  he 
devised  his  interest  in  the  said  lands,  both 
his  original  and  accrued  shares,  to  his  broth- 
ers and  sisters  of  the  whole  blood,  who  sold 
and  conveyed  it  to  Haywood  D.  Ham,  Jr.,  who 
died  on  26  May,  1914,  leaving  a  will  in  which 
he  devised  to  [489J  certain  of  the  defendants 
liis  original  share  in  the  lands  of  his  father, 
which  was  devised  to  him,  and  as  allotted 
to  him  in  the  division  among  the  four  sons, 
and  that  part  of  said  lands  which  was  allotted 
'to  Erastus  Ham  in  the  original  partition,  and 
also  in  the  division  of  the  share  of  George 
D.  Ham,  he  claiming  to  have  purchased  the 
same  from  the  devisees  of  Erastus  Ham,  the 
said  Haywood  D.  Ham,  Jr.,  having  conveyed 
the  part  allotted  to  him  in  the  division  of  the 
share  of  George  D.  Ham  to  the  children  and 
heirs  of  Matthew  J.  Ham,  who  conveyed  to 
Haywood  D.  Ham,  Jr.,  the  part  allotted 
to  them  in  the  division  of  the  share  of  Erastus 
Ham,  which  seems  to  have  been  an  exchange 
of  the  said  interests. 

Plaintiffs  further  allege  in  their  complaint 
that  they  are  the  owners  and  entitled  to  the 
posHCssion  of  the  land  described  in  the  com- 
plaint, being  a  part  of  that  willed  by  Haywood 
D.  Ham,  Sr.,  to  his  four  sons,  and  which 
were  devised  by  Haywood  D.  Ham,  Jr.,  in 
his  will  to  certain  of  the  defendants.  The 
defendant  Mary  J.  Ham  is  the  widow  of  Hay- 
wood .  D.  Ham,  Jr.,  deceased,  and  is  in  pos- 
sesKion  of  all  the  said  lands;  defendants 
Nancy  Hill  and  Mary  A.  Casey  are  sisters 
of  the  four  sons,  Matthew,  George,  Erastus, 
and  Haywood,  who  are  the  devisees  under 
the  will  of  Haywood  D.  Ham,  Sr. ;  the  defend- 
ants Carrie  Harrell,  Bertha  Casey,  Will  Casey, 
Lou  Pearl  Edwards,  Eva  Casey,  and  S.  J. 
Casey  are  the  children  of  Ellen  Casey,  de- 
ceased, another  sister  of  the  said  devisees, 
the  said  sisters  being  the  children  of  Hay- 
'wood  D.  Ham,  Sr.;  and  Curtis  Howell  and 
Ttachel  Howell  are  grantees  of  Haywood  D. 
Ham,  Jr.,  as  to  3  acres  of  said  land.  The 
prayer  of  the  complaint  is  that  plaintiffs  be 
declared  to  be  the  owners  of  the  land  therein 
described,  and  entitled  to  the  immediate  pos- 
session thereof,  and  for  costs. 

Defendants  demurred  to  the  complaint  upon 
the  ground  that  under  the  will  of  his  father 
and  the  deeds  executed  to  him,  Haywood  D. 
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Ham,  Jr.,  was  seized  and  possessed  of  the  said 
lands  at  bis  death,  and  by  his  will  they  were 
devised  to  certain  of  the  defendants,  wlio 
thereby  became  and  are  now  the  owners  there- 
of. 

The  court  held  that  upon  the  death  of 
Matthew  J.  Ham,  leaving  surviving  him  the 
plaintiffs  as  his  children  and  heirs  at  law, 
the  share  of  the  said  Matthew  J.  Ham  in  the 
division  of  the  lands  of  Haywood  Ham,  Sr., 
descended  to  the  plaintiffs  as  the  heirs  at  law 
of  said  Matthew  J.  Ham,  together  with  an 
undivided  one- third  interest  in  the  share  of 
Oeorge  D.  Ham  in  the  said  division  of  the 
lands  of  Haywood  Ham,  8r.;  that  upon  the 
death  of  Erastus  Ham,  his  share  in  the  di- 
vision of  the  said  lands  of  Haywood  Ham,  Sr., 
passed  by  the  will  of  Erastus  Ham,  Sr.,  passed 
by  the  will  of  Erastus  Ham  and  subsequent 
deeds  to  Haywood  D.  Ham,  Jr.,  in  fee,  together 
with  the  one- third  interest  of  Erastus  Ham 
in  George  D.  Ham's  share  in  said  division 
of  the  lands  of  Haywood  D.  Ham,  Sr.;  that 
upon  the  death  of  [490]  Haywood  D.  Ham, 
Jr.,  there  being  no  survivors  of  the  brothers, 
the  share  of  Haywood  D.  Ham,  Jr.,  in  the 
division  of  the  lands  of  Haywood  Ham,  Sr., 
together  with  the  share  which  passed  to  him 
from  Erastus  Ham  and  the  one-third  interesrt 
in  George  D.  Ham's  share  in  said  division, 
passed  under  the  will  of  Haywood  D.  Ham, 
Jr.,  to  the  defendants,  and  tliereupon  sus- 
tained the  demurrer. 

Plaintiffs  appealed  from  the  judgment. 

Rolnnson  d  Robinson^  W.  A.  Tliompsony  and 
Langston,  Allen  d  Taylor  for  appellants. 

Dortck  d  Barham,  W.  W.  Peirce,  and  M. 
T.  Dickinson  for  appellees. 

Walkeb,  J.  {after  stating  the  facts). — 
The  plaintiffs  are  the  children  and  heirs  at 
law  of  Matthew  J.  Ham,  and  claim  to  be  the 
owners  of  the  land  in  dispute  under  the  will 
of  their  grandfather,  Haywood  D.  Hani,  Sr., 
upon  the  ground  that  they  are  the  last  sur- 
vivors of  the  four  sons  mentioned  in  said  will, 
within  the  meaning  and  intent  of  the  testator, 
as  expressed  therein  or  as  clearly  to  be  im- 
plied from  the  language  used  by  him. 

It  has  been  settled  by  several  cases  decided 
by  this  Court,  and  many  in  other  jurisdic- 
tions, that  the  word  "or"  last  used  in  tlie 
sentence,  ''but  should  either  of  the  said  Mat- 
thew, George,  Erastus,  or  Haywood  die  be- 
fore arriving  at  the  age  of  21,  or  without 
children  surviving  him,"  should  be  read  as 
*'and,"  so  as  to  require  both  contingencies  to 
occur  before  the  limitation  over  should  take 
effect,  and  to  occur  during '  minority,  this 
construction  being  necessary  to  save  the  in- 
heritance to  the  child  or  children  of  any  son 
who  should  die  under  age,  according  to  the 
undoubted  intention  of  the  testator.     There 
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are  two  cases  decided  by  this  Court  whioh 
are  typical  of  all  those  upon  the  sub- 
ject. The  first  is  Den  v.  Jordan,  6  N.  C.  380, 
in  which  it  appeared  that  the  testator  de- 
vised certain  land  to  his  grandson,  William 
6.  Stewart,  in  fee,  with  the  limitation  that 
if  he  died  before  lie  arrived  at  lawful  age 
or  without  leaving  issue,  the  land  should  go 
to  his  other  grandson,  John  Spier,  in  fee. 
Judge  Taylor  said:  *' According  to  a  literal 
construction  of  the  will,  the  occurrence  of 
either  event  would  vest  the  estate  in  John 
Spier;  but  it  is  evident  that  such  was  not 
the  testator 'is  inteiftion,.  and  •  this  intention 
ought  always  to  be  effedtuated  when  it  does 
not  contravent  the  rules  of  law.  He  could 
not  have  intended  that  the  issue  of  William 
Spier  Stewart  should  be  deprived  of  the  estate 
if  their  father  died  imder  age;  for  that  would 
operate  to  take  all  from  those  who  appear 
to  have  been  the  principal  objects  of  his 
bounty;  yet  such  would  foe  the  effect  of  a 
literal  interpretation  of  his  will;  His  inten- 
tion seems  to  have  been  that  the  fee  should 
remain  absolute  in  William  S.  Stewart  on 
the  happening  of  either  event,  either  his  leav- 
ing issue  or  attaining  to- lawful  age;  or,  [491] 
in  other  words,  that  both  contingencies,  to 
wit,  his  dying  under  age  and  without  leaving 
issue,  should  happen  before  the  estate  vested 
in  John  Spier.  To  give  effect  to  this  inten- 
tion, it  is  necessary  to  construe  the  disjunc- 
tive or  copulatively ;  and  there  are  various, 
clear,  and  direct  authorities  which  place  the 
power  of  the  court  to  do  this  beyond  all 
doubt."  And  in  Turner  v.  Whitted,  9  N.  C. 
613,  construing  a  similar  devise  and  approv- 
ing Den  V.  Jordan,  supra,  the  court  said: 
"Many  cases  have  established  the  propriety 
of  so  construing  it  ('or')  in  wills  of  this 
kind,  otherwise  the  |)roperty  would  be  car- 
ried over  if  the  first  devisee  died  under  the 
ftge  of  21,  though  he  had  left  issue,  when  the 
intent  of  the  devisor  was  that  both  events 
should  happen,  the  dying  under  21  and  with- 
out issue,  before  the  estate  should  go  over. 
So  that  at  the  age  of  21  it  was  intended 
that  the  daughter  should  have  the  power  of 
disposing  of  the  estate  absolutely,  and  of 
making  what  provision  she  pleased  for  her 
issue,  if  she  should  have  any;  but  in  the 
event  of  her  dying  before  21,  that  her  issue 
should  not  be  deprived  of  the  inheritance." 
So  in  Hilliard  v.  Kearney,  45  N.  C.  221,  Judge 
Pearson  puts  this  case:  "A  gift  to  A.,  if  he 
arrives  at  the  age  of  21,  but  if  he  dies  with- 
out a  child,  the  property  is  to  go  to  B.;  the 
intermediate  period  is  adopted,  and  the  gift 
is  absolute  at  his  age  of  21,"  citing  Home  v. 
Pillars,  2  M.  &  K.  22.  He  says,  in  another 
part  of  the  opinion:  "It  should  be  borne  in 
mind  that  this  is  not  a  limitation  to  several 
children,  with  a  condition  that  if  one  or  more 
should  die  under  the  age  of  21,  and  unmar- 
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ried,  flieir  ^uree  should  go  to  the  survivors 
or  survivor,  which  is  a  very  usual  limita- 
tion in  wills,  and  a  very  reasonable  one,  for 
the  ownership  is  restrained  only  until  the 
child  has  discretion,  or  marries,  and  should 
be  settled  in  the  world.  The  restraint  being 
a  reasonable  one,  it  is  probable  the  testa- 
tor intended  to  apply  it  to  all  of  the  children 
under  like  circumstances,  and  the  Court  in- 
cline, in  the  absence  of  express  words,  to 
imply  a  succession  of  survivorships,  from 
the  fact  that  the  same  reason  was  applicable 
to  all/'  The  rule  is  well  expressed  in  Parker 
V.  Parker,  5  Mete.  (Mass.)  134:  "We  think 
this  is  one  of  the  cases  in  which  the  word 
'or'  will  be  construed  to  mean  'and'  in  order  to 
carry  the  testator's  intention  into  effect.  The 
manifest  object  of  the  testator  was,  we  think, 
that  if  the  son  who  was  the  first  object  of 
his  bounty  should  ^ie  without  leaving  chil- 
dren to  take  after  him,  and  whilst  he  was 
under  age,  so  that  he  could  not  make  any 
disposition  of  the  property  on  account  of  the 
incapacity  of  nonage,  then  the  testator  in- 
tended to  make  disposition  of  it  himself.  But 
if  the  son  should  leave  no  children,  but  still 
if  he  should  arrive  at  an  age  at  which  the  law 
would  allow  him  to  dispose  of  real  estate  by 
his  own  act  by  deed  or  will,  then  it  was 
intended  that  tiie  gift  to  him  should  be  ab- 
solute, and  the  devise  over  would  fail."  The 
Court,  in  Doebler's  Appeal,  64  Pa.  St.  9, 
after  stating  and  commenting  on  the  rule, 
added,  [492]  that  "this  construction  has  been 
so  conclusively  settled  as  to  have  become 
one  of  the  landmarks  of  the  law  not  now  to 
be  shaken."  See,  also,  SouUe  v.  Gerrard,  Cro. 
Eliz.  (£ng.)  525;  Janney  v.  Sprigg  (7  Gill 
(Md.)  197)  48  Am.  Dec.  557,  566,  and  note; 
19  Ann.  Cas.  pp.  924,  9^5;  30  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  692;  Alston  v.  Branch, 

5  N.  C.  356;  Lindsey  v.  Burfoot,  5  N.  C.  494; 
Arrington  v.  Alston,  6  N.  C.  322;  Gregory  v. 
Beasley,  36  N.  C.  26;  Billiard  v.  Kearney, 
45  N.  C.  221;  Cheek  v.  Walker,  138  N.  C. 
447,  50  S.  E.  863;  China  v.  White,  5  Rich. 
Eq.  (S.  C.)  426;  26  L.R.A.(N.S.)  1160,  and 
note;  1  Underhill  on  Wills,  pp.  447,  504; 
Phelps  V.  Bates,  54  Conn.  11,  5  Atl.  301,  1 
Am.  St.  Rep.  92;  2  Feame  on  Rem.  sec.  235. 
Chancellor  Kent  said  in  Jackson  v.  Blanshan, 

6  Johns.   (N.  Y.)  54,  5  Am.  Dec.  188,  a  case 
like  this  one:     "It  is  now  to  be  hoped  that 
the   question    on    the   construction   of   those 
words  in  a  .will  may  never  hereafter  be  re- 
vived,"   so   sure   was   he    that    it   had   been 
settled   and   closed   by  the   courts   for  many 
years.    We,  therefore,  conclude,  on  this  branch 
of  the  case,  that  the  share  of  each   of  the 
sons  would  have  vested  absolutely  and  uncon- 
ditionally in  him  when  he  arrived  at  the  age  ^ 
of  21  years,  whether  he  had  children  or  not,  I 
and   the   same   would   have  been   the   result  ^ 
if  he  had  children  during  his  minority.    Mat-  ^ 


thew  D.  Ham  was  the  only  son  who  had 
cbildren,  but  his  share  became  absolute  when 
he  attained  to  full  age,  and  the  same  was  the- 
result  as  to  all  of  the  brothers,  for  they  had 
arrived  at  full  age  and  died  without  children,. 
and  the  share  of  each  vested  absolutely  on. 
his  coming  to  full  age. 

The  next  question  is  whether  the  plaintiff  a 
acquired  any  interest  in  the  land  by  reason 
of  the  fact  that  they  survived  the  other 
brothers  of  their  father,  who  died  without 
children,  upon  the  theory  that  they  fall  within 
the  class  intended  to  take  under  these  words 
of  the  will,  ''then  his,  or  their,  share  shall 
go  to  the  others  that  are  living,  but  not  to^ 
any  of  my  other  children."  But  we  are  un- 
able to  a^ee  with  this  view.  Both  authority 
and  reason  are  against  it.  We  would  be  per- 
verting the  language  of  the  will  should  we  so- 
construe  it,  and  it  would  be  necessary  to  write 
words  into  the  instrument  which  are  not 
tliere.  It  is  clear  that  the  testator  used  the 
words,  "shall  go  to  the  others  that  are  living/* 
in  the  passage  above  quoted,  in  the  sense  of 
the  survivors  of  the  brothers,  which  would 
not  include  the  children  of  a  deceased  brother,, 
because  the  word  "others"  plainly  refers  to 
them,  the  brothers,  when  read  with  what  pre- 
cedes it,  and  it  is  immediately  followed  by 
the  expression,  "but  not  to  any  of  my  other 
children"  (italics  our),  which  demonstrates 
that  the  word  "other"  meant  only  children, 
and  they  could  only  be  the  sons,  as  it  referred 
to  the  children  before  mentioned  in  the  will. 
That  this  is  the  plain,  natural,  arid  gram- 
matical construction  is  hardly  arguable.  This 
brings  the  case  directly  within  the  following 
authorities.  It  appeared  in  Threadgill  v.  In- 
gram, 23  N.  C.  577,  that  a  testator  had  be- 
queathed all  his  personal  property  to  his 
four  children,  to  be  equally  [493]  divided 
between  them  when  his  son  A.  arrived  at  the 
age  of  21  years;  and  if  one  or  two  or  three 
should  die  under  age,  or  toithout  issue,  all 
the  property  to  go  to  the  surviving  ones  for- 
ever. A  daughter  died  before  her  arrival  at 
full  age,  leaving  no  children,  but  after  A.  had 
attained  21  years.  It  was  held  that  her 
share  went  over  to  the  survivors  then  living, 
and  that  a  child  of  a  sister,  who  had  died 
after  attaining  full  age,  was  not  entitled  to 
any  part  of  it.  Judge  Daniels  added :  "Must- 
not  the  representative  deduce  his  title  by 
averring  that  his  principal  was  the  survivor? 
Could  the  representative  have  any  pretense 
of  claim  without  such  averment?  We  think 
he  could  not.  How  could  a  person  claim  as 
heir  to  a  survivor,  if  the  ancestor  was  not 
in  esse  at  the  death  of  the  first  taker,  so  as 
to  acquire  the  character  of  survivor?  The 
thing  appears  absurd.  It  seems  to  us  that  no 
other  presumption  can  arise  in  this  case  but- 
tliat  the  testator  intended  a  personal  benefit 
to   the   survivors,   and   that   the   superadded 
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words  which  he  has  made  use  of  do  not  re- 
pel the  presumption."  And  the  language  of 
Judge  Pearson,  in  Hilliard  v.  Kearney,  45 
N.  C.  221,  is  equally  emphatic:  "The  argu- 
ment fails,  because  there  are  no  words  show- 
ing an  intention  to  give  a  preference  to  such 
of  the  daughters  as  died  leaving  children,  ex- 
cept to  the  extent  of  making  the  shares  abso- 
lute at  their  deaths.  .  .  .  There  is  this 
further  objection:  If  the  words  'other  sisters* 
do  not  refer  to  t)ie  death  of  one,  so  as  to  be 
confined  to  the  survivors,  and  is  allowed  to 
take  in  the  others  also,  there  is  nothing  to 
exclude  such  as  had  died  without  a  child, 
which  is  absurd."  To  the  same  effect  are 
Threadgill  v.  Ingram,  23  N.  C.  577;  Zollicoffer 
V.  Zollicoffer,  20  X.  C.  574 ;  Lowry  v.  O'Bryan, 
4  Rich.  Eq.  (S.  C.)  262,  57  Am.  Dec.  727. 
In  Spruill  v.  Moore,  40  N.  C.  284,  49  Am.  Dec. 
428,  the  testator  gave  property  to  his  daugh- 
ters, naming  them,  as  the  sons  are  named 
in  this  will,  and  annexed  this  condition  to 
the  gift:  "If  either  of  my  daughters  should 
die  without  lawful  issue,  then  and  in  that 
case  the  survivors  or  survivor  of  my  said 
daughters  shall  have  all  the  said  negroes  and 
their  increase  forever."  The  Court,  through 
Chief  Justice  Ruffin,  said:  "There  is  no 
doubt  that  each  of  the  daughters  took  a 
v^ted  interest  in  the  slaves,  .subject  to  be 
divested  upon  her  death  without  leaving  issue, 
and  to  go  over  as  long  as  there  was  one  or 
more  of  them  w^ho  could  take  by  survivor- 
ship.'* One  of  the  daughters  died  leaving  a 
child,  and,  holding  that  a  child  could  not 
represent  the  parent  as  a  survivor,  the  Court 
said:  "Although  one  may  regret  the  exclu- 
sion of  Mrs.  Moore's  child,  yet  the  Court 
cannot  help  it.  It  is  clear  that  the  testator 
contemplated  and  intended  to  provide  for  the 
happening  of  the  death  of  more  than  one  of 
his  daughters  without  issue,  from  the  fact 
that  the  limitation  over  is,  first,  to  the  sur- 
vivors, and  then  to  the  survivor  in  the  singu- 
lar. It  is  conclusive  that  the  survivorship 
as  to  the  original  parts  at  least  was  to  con- 
tinue on  until  a  sole  survivorship  should 
happen,  after  which,  of  [494]  course,  there 
was  to  be  an  end  of  the  matter,  as  there  could 
be  no  one  else  to  take."  That  case  is  almost 
identical  with  the  case  at  bar  in  its  facts, 
as  the  wording  of  the  limitations  in  the  two 
wills  is  practically  the  same,  and  one  of  the 
four  daughters  died  leaving  a  child  to  sur- 
vive her,  while  here  Matthew  J.  Ham  left  sev- 
eral children;  but  the  plurality  of  issue  can 
make  no  difiTerence  in  the  construction  of  the 
two  wills.  Holcomb  v.  Lake,  24  N.  J.  L.  686, 
is  a  very  instructive  case  upon  the  subject 
and  a  strong  authority  in  favor  of  our  con- 
struction. T^e  Court  there  said:  "It  is  sug- 
gested that  this  is  an  uwreasonahle  construc- 
tion, because  when  the  testator  made  his  will, 
both  his  daughters  were  married  and  had 
Ann.  Cas.  1917C. — 20. 
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children,  and  that  he  could  not  have  intended 
that  if  one  should  die  before  John,  the  other 
should  take  the  whole  estate,  to  the  exclusion 
of  her  deceased  sister's  children,  which  would 
be  the  effect,  in  such  a  case,  of  this  construc- 
tion. But  the  answer  to  this  is,  the  word 
'surviving'  is  here  in  the  will,  put  here  by 
the  testator;  he  meant  something  by  it,  and 
that  something  was  that  such  of  his  children 
who  survived  somebody  should  take,  and  such 
as  did  not  survive  should  not  take."  And  it 
was  further  said,  referring  to  Westbrooke  ▼. 
Romeyn,  Baldw.  (U.  S.)  196:  "There  Abra- 
ham Van  Campen  conveyed  lands  to  his  son 
Moses,  and  to  the  heirs  of  his  body  lawfully 
begotten  or  to  be  begotten,  and  in  default 
of  such  issue,  then  to  the  surviving  sons  and 
daughters  of  Abraham,  in  certain  shares. 
And  the  Court  said:  'The  word  then  denotes 
the  time  when  the  interest  vests  in  them  to 
be  at  his  (Moses')  death,  as  well  as  the  per- 
son to  take,  that  is,  those  who  shall  then 
be  the  survivors  of  Moses.'  That,  *as  a  gen- 
eral rule,  words  of  survivorship  relate  to  the 
time  or  event  wlien  the  thing  devised  is  to 
be  distributed  or  enjoyed,  and  not  to  the  time 
when  the  will  took  effect  by  the  testator's 
death.' "  The  case  of  Milsom  v.  Awdry,  5 
Ves.  (Kng.)  465,  is,  if  possible,  even  more 
analogous,  and  the  words  ''survivors"  and 
"survivor"  were  there  construed  according 
to  their  strict  literal  .meaning,  although  such 
construction  led  to  intestacy.  It  has  been 
held  that  the  shares  of  the  third  of  the  four 
nephews,  who  had  died  without  issue,  belonged 
exclusively  to  the  survivor  of  them  all,  ex- 
cluding the  children  of  one  who  had  previous- 
ly died.  Lee  v.  Stone,  1  M.  &  W.  (Eng.) 
673;  Leeming  v.  Sherratt,  24  Eng.  Ch.  Hep. 
(2  Hare)  14;  Prendergast  v.  Walsh,  58  N. 
J.  Eq.  149,  42  Atl.  1049.  We  find  the  follow- 
ing clear  statement  of  the  doctrine  in  1  Under- 
bill on  WMlls,  sec.  351:  "The  question  arises 
in  disposing  of  the  shares  of  those  who  die 
xcithout  issue,  whether  the  children  of  de- 
ceased legatees  shall  participate  or  whether 
it  is  to  go  only  to  the  actual  survivors  of  the 
original  class*  The  plain  and  strict  significa- 
tion of  the  word  ^survivor'  is  one  who  out- 
lives others,  and  in  the  above  devise  the  word 
should  receive  its  strict  meaning,  excluding 
the  children,  wnd  also  the  next  of  kin  of  those 
who  have  died  before  distribution.  This  [495] 
natural  meaning  will  be  given  to  the  words, 
and  those  only  will  take  as  survivors  who 
are  living  at  the  death  of  the  others  without 
issue,  in  the  absence  of  anything  in  the  will 
clearly  showing  that  the  testator  has  em- 
ployed the  word  with  any  other  intention. 
Tliis  rule  of  construction  is  applied  to  a  limi- 
tation to  survivors,  though  the  testator  has 
in  fact  expressly  provided  that  the  children 
of  a  deceased  legatee  shall  take,  by  represen- 
tation, the  share  which  their  parent  had  en- 
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joyed.  Though  they  may  talve  this,  they  can- 
not take  the  share  of  one  vvlio  has  died  with- 
out issue,  for  that  goes  to  those  only  who  sur- 
vive the  legatee  so  dying." 

It  appears  from  the  will  that  the  testator 
intended  that  there  should  be  successive  sur- 
vivorships as  between  his  four  sons  mentioned 
in  the  devises,  for  he  directs  that,  at  the 
death  of  each  under  age,  or  without  leaving 
children  to  survive  him,  "then  his  or  their 
share  shall  go  to  the  others  that  are  living," 
and  it  may  be  that,  in  the  event  named,  his 
will  was  that  the  last  survivor  should  take 
the  interests  of  those  who  had  thus  died, 
though  it  is  not  material  to  decide  whether 
it  would  go  only  to  the  last  two  survivors 
instead  of  the  last  survivor,  as  Erastus,  who 
was  one  of  the  last  two  survivors,  devised  his 
share  to  certain  persons,  who  conveyed  to  the 
last  survivor,  Haywood  D.  Ham,  Jr.;  but  we 
are  sure  that  there  are  no  words  in  the  will 
under  which  these  plaintiffs,  as  children  of 
Matthew  J.  Ham,  can  take  as  survivors,  and 
this  is  sufficient  to  dispose  of  the  case,  with- 
out regard  to  the  manner  in  which  the  last 
survivor  of  the  four  sons  acquired  the  sole 
interests  in  the  property  that  did  not,  under 
the  terms  of  the  will,  go  to  the  other  brothers. 

We  attach  no  importance  to  the  difTerence 
of  phraseology  in  the  two  devises.  The  word 
"without"  was  clearly  omitted  before  the 
words  "leaving  children  surviving  him,"  in 
the  second  devise,  or  the  word  "before"  is 
implied,  so  that  it  should  be,  "before  arriving 
at  the  age  of  21,"  or  "before,"  or  "without 
leaving  children  surviving  him,"  for  if  the 
«on  left  children,  the  testator  manifestly  in- 
tended that  they  should  take  by  descent  from 
their  father,  though  they  could  not  take,  as 
purchasers,  under  the  will.  Whitfield  v.  Gar- 
ris,  134  N.  C.  24,  45  S.  E.  904. 

ITie  plaintiffs  rely  on  the  use  by  the  testator 
of  the  words,  "but  not  to  any  of  my  other 
<»hildren,"  which  are  annexed  to  the  first 
gift  to  the  four  sons;  but  it  is  evident  that 
these  words  were  intended  merely  to  free  his 
meaning  of  any  doubt  and  to  express  more 
clearly  his  desire  that  none  of  his  other  chil- 
dren, for  whom  he  had  amply  provided,  should 
further  participate  in  his  bounty  under  the 
"iciU,  and  thereby  prevent  the  surviving  sons 
from  taking,  however  much  they,  "the  other 
children,"  might  get  by  will  or  descent  from 
a  brother  whose  interest  had  become  inde- 
feasibly  vested  in  him. 

We  may  regret  that  we  are  forced  to  the 
conclusion  that  plaintiffs  can  take  nothing 
under  the  will,  as  survivors  of  the  four  sons, 
but  the  meaning  [496]  of  the  testator  is  so 
obvious  that  we  could  not  decide  otherwise. 
There  is  no  rule  of  higher  obligation  in  the 
construction  of  wills  than  this,  that  the  lan- 
guage of  the  testator  must  govern,  unless 
there  are  clear  indications  of  a  contrary  mean- 


ing to  be  found  in  the  instrument,  consider- 
ing it  altogether.  We  must  take  care  how 
we  indulge  in  speculations  as  to  the  Intention 
of  testators,  our  province  being  not  to  make 
wills  for  them  as  we  may  think  they  ouglii« 
to  be,  but  to  interpret  fairly  and  according 
to  established  rules  of  law  such  as  thev  have 
made  for  themselves.  A  testator  must  be 
his  own  interpreter  when  he  expresses  him- 
self in  language  free  from  obscurity  and 
which,  as  he  employed  it,  conveys  a  certain 
and  definite  meaning,  to  the  excliision  of  any 
other.  It  may  be  that  if  the  testator  could 
have  anticipated  what  has  actually  happened, 
he  would  have  provided  for  such  a  contin- 
gency, but  he  does  not  appear  to  have  done  so, 
and  it  is  not  our  duty,  or  our  privilege,  to 
supply  the  omission  by  reading  into  his  will 
something  that  he  did  not  see  fit  to  put  there. 
Holcombe  v.  Lake,  supra ;  Bartholomew's 
Estate,  156  Pa.  St.  314,  26  Atl.  550;  Bender 
V.  Bender,  226  Pa.  St.  607,  75  Atl.  859,  134 
Am.  St.  Rep.  1088. 

We  are  unable  to  see  any  clear  indication 
in  this  will  that  the  testator  did  not  intend 
to  do  just  what  he,  in  fact,  did,  according 
to  the  plain  meaning  of  the  language  he  has 
used,  viz.,  confine  his  bounty  to  his  surviving 
son  or  sons,  irrespective  of  the  issue  of  any 
deceased  child.  Mrs.  Penny  Ham,  the  widow 
of  the  testator,  died  in  1884,  as  admitted  in 
this  Court;  but  this  cannot  affect  the  result, 
and  only  makes  the  case  stronger,  if  possible, 
against  the  plaintiffs.  See  Holcomb  v.  Lake, 
24  N,  J.  L.  690. 

It  is  unfortunate  that  a  case  of  this  kind 
should  be  tried  on  demurrer,  but  we  can 
now  see  no  facts,  not  stated  in  the  record, 
which  could  possibly  change  the  views  we 
have   expressed. 

Affirmed. 
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introductory. 

The  earlier  cases  wherein  the  courts  have 
construed  the  conjunctive  "and"  as  having 
the  same  meaning  as  the  disjunctive  "or",  or 
vice  versa,  are  collected  in  the  notes  to  Ed- 
wards's Estate,  19  Ann.  Cas.  921;  Phelps  v. 
Bates,  1  Am.  St.  Rep.  92;  and  Gilmor's  Estate, 
35  Am.  St.  Rep.   855.     The  purpose  of  the 
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present  note  is  to  review   the  recent  cases 
on  the  subject. 

Construction  of  **And**  as  '*Or.** 

The  recent  cases  support  the  rule  that  in 
construing  a  will  the  court  may  read  the 
copulative  "and"  as  the  disjunctive  "or", 
whenever  such  a  construction  is  necessary 
in  order  to  give  effect  to  the  testator's  in- 
tentions. Matter  of  Parker,  19  Hawaii  3D3; 
Kerrigan  v.  Tabb  (N.  J.)  39  Atl.  701;  Matter 
of  Allison,  53  Misc.  222,  102  N.  Y.  S.  887; 
Staples  V.  Mead,  152  App.  Div.  745,  137  N. 
Y.  S.  847.  See  also  Shaver  v.  Ewald,  142  Ky. 
472,  134  S.  W.  906,  rehearing  denied  143  Ky. 
160,  136  S.  W.  130;  Aikman  v.  Armstrong,  81 
X.  J.  Eq.  427,  85  Atl.  819;  In  re  Wells,  113 
X.  Y.  396,  21  N.  E.  137,  10  Am.  St.  Rep. 
457;  Goldsborough  v.  Washington,  112  Va. 
104,  70  S.  E.  625. 

So,  where  it  appears  that  the  word  "and," 
in  a  devise  to  a  person  named  and  his  heirs, 
is  used  in  a  substitutional  or  alternative 
8ense,  it  may  be  construed  to  mean  "or''. 
Staples  V,  Mead,  152  App.  Div.  745,  137  N. 
Y.  S.  847.  And  where  it  appeared  that  it 
was  the  intention  of  the  testatrix  to  prevent 
lapse  and  substitution,  in  a  legacy  to  a  per- 
son "and  her  executors  and  administrators 
absolutely,"  it  was  held  that  the  word  "and" 
might  be  read  as  "or"  in  order  to  carry  out 
the  intention.  Kerrigan  v.  Tabb  (N.  J.)  39 
Atl.  701. 

Ctmstrtiction  of  *'Or**  as  "And,*' 

In  General. 

The  converse  of  the  rule  stated  in  the  previ- 
ous subdivision  is  also  supported  by  the  re- 
cent decisions,  i.  e.  "or"  may  be  construed  as 
"and"  when  necessary  to  effectuate  the  inten- 
tion of  the  testator.  In  re  Merrick,  L.  R.  1 
Eq.  (Eng.)  551;  In  re  Crutchley  [1912]  2 
Ch.  (Eng.)  335,  81  L.  J.  Ch.  644.  107  L.  T. 
N.  S.  194;  Smith  v.  Dellitt,  249  111.  113,  94 
X.  E.  113;  Williams  v.  Williams,  91  Ky.  547, 
16  S.  W.  361.  13  Ky.  L.  Rep.  293;  Fischer 
V.  Steepler,  152  Ky.  317,  153  S.  W.  420; 
:N[cC1ench  v.  Waldron,  204  Mass.  554,  91  N. 
K.  126;  In  re  Lamb,  122  Mich.  239,  80  N.  W. 
1081;  Miller  v.  Gilbert,  144  N.  Y.  68,  38 
N.  E.  979;  Matter  of  Allison,  53  Misc.  222, 
102  N.  Y.  S.  887;  In  re  Bair  (Pa.)  99 
Atl.  471;  Goldsborough  v.  Washington,  112 
Va.  104,  70  S.  E.  525.  See  also  Hayes  v. 
Hayes,  154  Ky.  729,  159  S.  W\  544;  Aikman 
V.  Armstrong.  81  N.  J.  Eq.  427,  85  Atl.  819. 

The  court  is  not  permitted  arbitrarily  to 
substitute  the  word  "and"  for  the  word  "or," 
hut  this  can  be  done  only  when  imperatively 
demanded  in  order  to  carry  out  the  intentions 
of  the  testator.  Taylor  v.  Taylor,  118  la.  407, 
92  N.  W.  71. 
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Where  it  appeared  that  a  testator  left  the 
whole  of  his  estate  to  his  wife  "to  control 
and  manage  in  every  particular,"  that  was 
to  say  "to  sell  a  part  or  any  part  of  the 
whole,  should  it  become  necessary  or  advis- 
able in  her  best  judgment,"  it  was  held  that 
a  remaining  clause  "or  I  further  wish  and 
desire  my  said  beloved  wife  to  make  a  last 
will  wherein  such  a  division  of  our  estate 
shall  be  made  for  our  children  as  in  her 
best  judgment  will  he  just  and  proper,"  did 
not  limit  the  estate  given  by  the  ^rst  part 
of  the  will.  The  court  said  that  the  word 
"or'*  was  simply  intended  to  mean  in  the 
event  oi  the  wife's  not  selling  the  property, 
but  that  even  if  "or"  was  read  as  "and," 
the  clause  was  merely  the  expression  of  a 
wish  on  the  part  of  the  testator  that  she 
should  execute  a  will  and  make  a  division 
.'of  the  estate  among  their  children  as  in  her 
judgment  was  just,  reasonable  ahd  proper. 
Snvder  v.  Snyder,  115  Md.  699,  mem.  83  Atl. 
246. 

Where  a  testatrix  gave  her  estate  to  her 
brothers  and  sisters  and  declared  that  in  the 
case  of  the  death  of  any  legatee  "previous  to 
the  probating  or  execution  of*  her  will,  the 
property  should  go  to  the  children  of  the 
deceased  legatee,  it  was  held  that  the  term 
"execution"  was  used  with  reference  to  the 
act  of  the  executor  in  executing  the  will  by 
the  settlement  of  the  estate  under  the  statute 
providing  therefor ;  that  the  word  "or**  should 
be  construed  to  mean  "and,"  and  therefore 
that  under  the  will  a  legatee  received  an 
estate  on  the  sole  condition  that  he  should 
live  until  the  will  was  executed  and  the 
property  was  ready  for  distribution.  In  re 
Lamb,  122  Mich.  239,  80  N.  W.  1081. 

Tlie  disjunctive  word  "or"  will  be  con- 
strued as  "and"  where  the  will  gives  an  estate 
to  the  devisee  "or**  his  heirs  "or**  legal  heirs 
"or**  issue,  and  it  clearly  appears  that  it 
was  the  intention  of  the  testator  that  these 
words  should  be  treated  as  words  of  inheri- 
tance, or  limitation,  rather  than  of  purchase 
or  substitution.  Smith  v.  Dellitt,  249  111. 
113,  94  N.  E.  113;  Williams  v.  Williams,  91 
Ky.  547,  16  S.  W.  361,  13  Ky.  L.  Rep.  293; 
Fischer  v.  Stoepler,  152  Ky.  317,  153  S.  W. 
420;  Miller  v.  Gilbert,  144  N.  Y.  68,  38  N.  E. 
979;  In  re  Bair  (Pa.)  99  Atl.  471.  See  also 
Hayes  v.  Hayes,  154  Ky.  729,  159  S.  W.  544. 
In  Smith  v.  Dellitt,  supra,  it  appeared  that 
a  testatrix  gave  her  husband  all  her  real 
estate  for  life,  and  on  his  death  it  was  to 
revert  to  her  daughters,  provided  that,  if 
one  daughter  should  die  without  leaving  any 
legal  issue,  the  property  should  revert  to 
the  other  sister,  but  that  if  both  should  die 
without  leaving  legal  issue,  it  should  go  to 
the  father  "or  his  heirs."  Tlie  court  held 
that  the  oh  rase  "or  his  heirs,"  in  the  will, 
should  be  read,  "and  his  heirs,"  and  that,  thus 
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construed,  the  will  clearly  meant  that,  if  both 
daughters  died  without  leaving  a  child  or 
children  during  the  lifetime  of  the  father,  the 
fee  in  remainder  which  was  given  to  the 
daughters  would  go  to  the  father  in  fee,  or 
to  him  *'and  his  heirs,''  which  meant  the 
same  thing. 

But  where  the  word  "or"  expresses  the 
intention  of  the  testator  that  the  legatees 
or  devisees  shall  take  by  substitution,  it  will 
not  be  construed  to  mean  ''and."  Taylor  v. 
Taylor,  118  la.  407,  92  N.  W.  71;  Hayes  v. 
Hayes,  154  Ky.  729,  169  S.  W.  544;  Gilmor's 
Estate,  154  Pa.  St.  523,  26  Atl.  614,  35  Am. 
St.  Kep.  855.  See  also  Driggs  ▼.  Plunkett, 
105  S.  W.  976,  32  Ky.  L.  Rep.  390.  In 
Hayes  v.  Hayes,  supra,  it  was  held  that,  in 
a  devise  to  a  daughter  "or"  her  heirs,  the 
word  "or"  would  not  be  changed  to  "and" 
where  it  appeared  the  testator  used  that  word 
as  a  secondary  term,  merely  descriptive  of 
and  as  a  substitute  for  ''children,"  and  there- 
fore, as  a  word  of  purchase.  And  ao  the 
court  held  that  the  daughter  took  only  a  life 
estate,  with  remainder  to  her  children  in 
fee. 

In  Taylor  v.  Taylor,  118  la.  407,  92  N.  W. 
71,  it  appeared  that  the  testator,  after  giving 
his  wife  a  life  estate,  provided  that  the  prop- 
erty was  to  be  divided  equally  between  his 
children  "or  their  heirs  as  the  law  directs." 
The  court  held  that  it  was  clearly  the  in- 
tention of  the  testator  that  the  heirs  of 
the  children  should  take  by  substitution,  un- 
der the  will,  rather  than  by  inheritance,  and 
that  the  words  "or  their  heirs"  must  be  re- 
garded as  words  of  purchase  rather  than  of 
limitation,  whereby  a  contingent  remainder 
was    created. 

The  court  will  give  the  word  "or"  its  ordi- 
nary disjunctive  meaning,  where  that  con- 
struction does  justice  to  all  the  parties  and 
fully  effectuates  the  intention  of  the  testator 
as  expressed  in  his  will,  and  will  not  interpret 
it  as  meaning  "and"  when  that  construction 
would  be  strained  and  unnatural.  Straw  y. 
Barnes,  250  111.  481,  95  N.  £.  471,  wherein 
it  appeared  that  a  testator,  being  childless, 
after  making  provision  for  his  wife,  devised 
certain  realty  to  his  "brothers  and  sisters  or 
their  heirs."  It  also  appeared  that  at  the 
time  of  the  making  of  the  will,  eight  brothers 
and  sisters — three  of  the  full  blood  and  five 
of  the  half  blood — ^were  living  and  that  the 
testator  knew  that  a  brother  and  sister  were 
both  dead  then,  leaving  children  surviving 
them.  The  court  refused  to  construe  "or" 
as  meaning  "and,"  holding  that  Uye  obvious 


desire  of  the  testator  was  that  the  property 
should  be  divided  equally  among  the  mem- 
bers of  his  family,  the  children  of  deceased 
brothers  and  sisters  to  take  by  representa- 
tion. 

DOUBLS  CONTINOENOnaB. 

Where  a  will  contains  a  devise  or  legacy 
to  an  infant  with  a  limitation  over  if  he 
Bhall  die  before  attaining  his  majority  "or" 
without  leaving  any  issue  surviving,  the  word 
"or"  will  be  construed  to  read  as  "and,"  so 
as  to  require  both  contingencies  to  occur  dur- 
ing his  minority  before  the  limitation  over 
takes  ^ect,  in  the  absence  of  any  expression 
of  a  contrary  intuition  on  the  part  of  the 
testator.  Den  v.  Jordan,  5  N.  C.  380;  Ar- 
rington  v.  Alston,  6  N.  C.  321.  And  see  the 
reported  case,  wherein  it  is  held  that  this 
construction  is  necessary  in  order  to  save 
the  inheritance  to  the  child  or  children  of 
any  legatee  or  devisee  who  should  die  under 
age,  according  to  the  undoubted  intention 
of  the  testator. 

The  foregoing  rule  has  been  applied  to  limi- 
tations over  in  the  event  that  the  devisee  or 
legatee  before  arriving  at  eighteen  years  dies 
"or"  marries  and  has  issue,  Arrington  v. 
Alston,  6  N.  G.  322;  or  dies  unmarried  "or" 
leaving  no  children,  Cheek  v.  Walker,  138  N. 
C.  447,  50  8.  E.  863;  or  dies  under  age 
"or"  intestate,  Farrell  ▼.  Farrell,  26  U.  C. 
Q.  B.  652. 

Likewise,  this  rule  has  been  held  to  apply 
to  a  devise  over  where  a  third  contingency 
is  introduced  which  is  closely  connected  with 
the  second  and  in  a  sense  an  explanation  of 
it,  as,  if  the  devisee  "shall  die  in  his  minority 
*or'  unmarried  *or'  without  issue,"  Nicholson 
V.  Brown,  238  Pa.  St.  356,  86  Atl.  192;  or 
die  intestate  "or"  childless  "or"  under  the 
age  of  twenty-one,  In  re  Crutchley  [1912]  2 
Ch.  (Eng.)  335,  81  L.  J.  Ch.  644,  107  L.  T. 
N.  S.  194;  or  die  under  age  "or"  single  "or'' 
childless,  Goldsborough  v.  Washington,  11£ 
Va.  104,  70  S.  E.  525. 

But  while,  if  it  is  necessary  to  resort  to 
the  copulative  construction  of  "or"  as  "and" 
in  order  to  carry  into  effect  the  general  intent 
of  the  testator,  the  court  will  do  so,  it  will 
construe  "or"  disjunctively  where  there  is 
no  good  reason  for  doing  otherwise  and  noth- 
ing from  which  the  court  can  infer  that  the 
testator  intended  to  give  it  any  other  than  its 
ordinary  meaning.  Den  v.  Burfoot,  5  N.  C. 
494;  Forsyth  v.  Gait,  21  U.  C.  C.  P.  408, 
affirmed  22  U.  C.  C.  P.  116. 
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Appeal  and  Error  ^  Extent  of  RotIow 
-»  Finding  on  Conflletlnc  Eridenoe. 

Findings  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

Sales  —  Warranty  ^  Sale  by  Sample. 

Where  defendant  furnishes  a  sample  brick 
to  plaintiff,  and  assures  him  that  the  brick  to 
be  delivered  under  the  contract  will  be  first- 
class,  wire-cut>  white  brick,  in  quality  and 
color  like  the  8ample,  such  representation  is 
not  mere  description,  but  constitutes  an  ex- 
press warranty. 

[See  note  at  end  of  this  case.] 


Where  a  sale  of  brick  is  made  by  a  manu- 
facturer according  to  sample  and  without 
any  conditions,  there  is  an  implied  warranty 
that  the  brick  to  be  furnished  shall  be  like 
and  equal  to  the  sample. 

[See  note  at  end  of  this  case.] 


The  existence  of  an  express  warranty  that 
brick  to  be  furnished  under  a  contract  of 
sale  shall  be  first-class,  wire-cut,  white  brick 
corresponding  to  a  sample  does  not  negative 
an  implied  warranty  that  the  brick  to  be 
furnished  shall  be,  in  all  respects  of  quality, 
fitness,  and  color,  like  the  sample. 

[See  note  at  end  of  this  case.] 


Plaintiff  purchased  brick  from  defendant 
under  a  warranty  that  they  should  be  first* 
class  white  brick  equal  to  sample.  The  brick 
furnished  were  of  different  color,  and  on  be- 
ing rejected  for  this  reason,  defendant's  gen- 
eral manager  informed  plaintiff  that  the  rea^ 
son  the  brick  were  not  of  the  color  shown 
by  the  sample  was  because  they  were  wet, 
but  that  they  would  regain  their  natural 
white  color  when  dry,  whereupon  the  plain- 
tiff used  them,  but  found  that  they  did  not 
become  white  after  being  dry.  It  is  held 
that  plaintifTs  acceptance  of  the  brick  was 
conditional  only,  and  did  not  amount  to  a 
waiver  of  the  warranty. 

[See  note  at  end  of  this  case.] 

Damaires  ~  Breaeli  of  Warranty  «  Salo 
of  Briek. 

In  an  action  for  breach  of  warranty  of  the 
quality  and  color  of  a  certain  brick  sold  to 
plaintiff  for  use  in  a  residence,  the  measure 
of  plaintiff's  damage  is  the  loss  directly  and 
naturally  resulting  in  the  ordinary  course  of 
events  from  the  breach. 

Appeal  from  District  Court,  Cache  county: 
Mauohan,  Judge. 


Action  by  Abraham  Jorgensen,  plaintiff, 
against  Gessell  Pressed  Brick  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Affikmed. 

Tfeheker,  Thatcher  and  Boioen  for  appel- 
lant. 

A.  A.  LatD  and  Walters  d  Harris  for  re- 
apondent. 

[34]  FwcK,  J. — The  respondent,  Jorgensen, 
brought  this  action  against  the  appellant,  a 
corporation,  to  recover  damages  for  an  al- 
leged breach  of  warranty  in  the  sale  of  brick. 
The  appellant,  in  its  answer,  admitted  the 
sale  of  a  certain  kind  and  quantity  of  brick, 
denied  the  warranty,  and  counterclaimed  to 
recover  for  an  alleged  balance  due  on  the 
brick  sold.  A  trial  to  the  court  without  a 
jury  resulted  in  findings  and  judgment  in 
favor  of  respondent,  and  hence  this  appeal 

The  findings,  in  substance,  are:  That  in 
July,  1911,  appellant  was  engaged  in  the 
business  of  manufacturing  and  selling  brick 
at  Logan,  Utah;  that  at  said  time  and  place 
appellant's  general  manager  was  informed  by 
respondent,  or  one  of  his  sons,  that  respond- 
ent intended  to  build  a  certain  dwelling 
house,  and  for  that  purpose  desired  to  pur- 
chase a  certain  quantity  of  brick;  that  the 
general  manager  of  appellant  produced  and 
exhibited  to  respondent  a  sample  of  a  certain 
kind  and  quality  of  brick  manufactured  by 
appellant,  and  the  court  found  that  "as  an 
inducement  to  plaintiff  (respondent)  to  pur- 
chase the  said  bricks  the  defendant  (appel- 
lant) expressly  warranted  and  agreed  that  it 
would  deliver  said  quantity  of  brick  to  plain- 
tiff, .  .  .  and  that  the  same  when  de- 
livered would  be  equal  to  and  correspond 
with  the  said  sample,"  and  that  such  brick 
should  be  "first-class,  wire-cut,  white  brick;" 
and  in  reliance  upon  said  warranty  respond- 
ent purchased  the  quantity  of  brick  required 
for  said  dwelling  at  a  price  agreed  upon  by 
the  parties;  that  appellant's  general  man- 
ager was  informed  and  well  knew  that  said 
brick  were  purchased  and  were  to  be  used 
by  respondent  to  construct  a  certain  dwelling 
house;  that  when  a  portion  of  said  brick 
had  been  delivered  respondent  informed  the 
general  manager  aforesaid  that  the  same  did 
not  conform  to  the  warranty,  and  that  they 
were  not  white  brick  like  the  [35]  sample 
referred  to,  but  were  of  a  variety  of  colors; 
that  appellant's  general  manager  then  in- 
formed respondent  that  the  reason  the  brick 
which  had  been  delivered  were  not  of  the 
color  as  shown  by  the  sample  was  because 
they  were  wet,  and  that  they  would  regain 
their  natural  white  color  as  shown  by  the 
sample  when  they  should  become  dry  after 
having  been  in  the  wall  of  the  house  for  a 
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sufficient  length  of  time;  that  respondent 
had  no  knowledge  or  judgment  with  respect 
to  the  matter,  and,  relying  upon  the  general 
manager's  statements  and  promises  in  that 
regard,  the  whole  number  of  brick  needed  for 
the  dwelling  were  received  by  respondent  and 
were  placed  in  the  walls  of  said  house;  that 
the  brick  did  not  regain  the  white  color  as 
represented  by  the  general  manager,  and 
"said  brick  were  not  as  warranted  .  . 
in  this:  That  a  part  of  said  brick  were  not 
aa  hard  as  said  sample,  and  were  of  varying 
shades  and  colors,  to  wit,  white,  buff,  pink, 
and  various  shades,  of  salmon  color,  and  the 
same  did  not  change  after  becoming  dry  in 
said  walls  of  said  building  .  .  .  thereby 
making  said  building  of  all  shades  and 
colors,  giving  it  an  uninviting  appearance, 
and  depreciating  its  market  value  in  the  sum 
of  $100."  The  court  also  allowed  respondent 
damages  at  the  rate  of  two  dollars  per  thou- 
sand for  the  quantity  of  brick  warranted  as 
aforesaid,  making  the  whole  damages  allowed 
the  sum  of  $132.  The  appellant  was  also 
allowed  the  amount  found  unpaid  on  the  con- 
tract, $68.45,  and  respondent  was  given  judg- 
ment for  the  difference,  amounting  to  $63.55. 

Appellant's  counsel  have  assigned  numer- 
ous errors,  but  in  their  brief  they  have  re- 
duced them  to  a  few  propositions,  and  we 
shall  consider  such  only  as  we  deem  material. 

llie  findings  are  assailed  upon  the  ground' 
that  the  evidence  does  not  sustain  the  find- 
ing that  appellant  warranted  the  brick. 
Upon  that  question  the  evidence  is  in  con- 
flict. After  examining  the  record  we  are  con- 
vinced that  there  is  sufficient  evidence  to 
support  the  finding,  and  that  it  accords  with 
the  weight  of  the  evidence  upon  that  sub- 
ject.    Tliis  assignment  must  therefore  fail. 

It  is,  however,  contended  that,  conceding 
the  facts  as  testified  to  be  true,  yet  they  do 
not  constitute  a  warranty  in  [36]  law,  but 
amount  to  no  more  than  words  of  descrip- 
tion; that  is,  what  is  found  by  the  court  to 
constitute  a  warranty  was  not  intended  as 
such,  but  was  merely  intended  as  a  descrip- 
tion of  the  kind  of  brick  that  were  to  be 
delivered  by  appellant.  We  cannot  yield  as- 
sent to  this  contention.  Before  respondent 
purchased  the  brick  in  question  he  was  fur- 
nished a  sample  brick,  and  was  assured,  as 
tlie  court  found,  that  the  brick  to  be  deliv- 
ered to  him  were  to  be  "first-class,  wire-cut, 
white  brick/'  and  were  to  be  in  quality  and 
color  like  the  sample  exhibited  at  the  time. 
It  is  admitted  in  the  answer  "that  defend- 
ant agreed  to  sell  the  plaintiff,  and  the  plain- 
tiff agreed  to  buy  suflicicnt  first-class,  wire- 
cut  brick  to  construct  said  house."  It  is  also 
admitted  in  the  answer  that  samples  of  brick 
were  furnished  by  appellant  to  respondent's 
son.  The  principal  matter  denied  by  appel- 
lant in  the  answer  is  that  it  warranted  the 


brick  and  that  it  agreed  to  furnish  all  white 
brick  corresponding  in  color  with  the  sample 
produced  by  the  respondent  in  court,  and 
which  he  testified  was  the  one  exhibited  by 
the  general  manager  at  the  time  the  brick 
were  purchased.  Without  setting  forth  the 
evidence  upon  the  subject  of  the  warrant,  we 
are  satisfied  that  the  representations  made 
by  the  general  manager  as  testified  to  by 
respondent  constituted  a  warranty  of  the 
quality  and  color  of  the  brick.  In  5  Elliott 
on  Conts.  Section  4999,  the  author  states  the 
law  upon  what  is  sufRcient  to  constitute  & 
warranty  thus: 

"A  condition  or  a  warranty  may  be  either 
express  or  implied.  No  particular  form  of 
words  is  required,  and  the  good  or  bad  faith 
of  the  seller  is  usually  immaterial.  As  a 
general  rule  it  may  be  said  that  any  affirma- 
tion of  representation  of  a  material  fact  by 
the  seller  during  the  negotiations  for  the  sale 
in  regard  to  the  title,  quality  or  fitness  of 
the  goods  or  article  sold  for  a  particular 
,  purpose,  showing  an  intention  to  assure  the 
buyer  of  the  truth  of  such  fact,  and  so  re- 
ceived and  relied  on  by  the  buyer,  is  an  ex- 
press condition  or  warranty,  as  the  case  may 
be,  provided  it  is  not  an  expression  of  mere 
opinion." 

But  if  it  were  conceded,  which  it  is  not» 
that  there  was  no  express  warranty,  the  re- 
sult, under  the  peculiar  circumstances  of  this 
case,  would  still  have  to  be  the  same.  The 
sale  of  brick  was  mside  by  sample  without 
any  conditions,  [37]  and  thus  an  implied 
warranty  resulted,  which,  under  the  evidence 
and  proof,  was  ju.st  as  broad  and  just  as 
effective  as  an  express  warranty.  Both  the 
facts  alleged  in  the  complaint  and  those 
found  are  sufficient  to  sustain  both  an  ex- 
press warrant  and  nn  implied  one  arising 
by  reason  of  the  sale  without  conditions  by 
sample.  In  5  Elliott  on  Conts.  Section  5008, 
it  is  said: 

"In  the  case  of  a  ccmtract  for  a  sale  by 
sample  there  is  an  implied  condition  or  war- 
ranty that  the  bulk  shall  correspond  with 
and  be  equal  to  the  sample." 

In  35  Cyc.  405,  the  law  is  stated  thus: 

"On  a  sale  by  sample  there  is  an  implied 
warranty  that  the  bulk  of  the  goods  is  equal 
to  the  sample  iu  kind  and  quality." 

The  foregoing  statements  of  the  law  are, 
we  think,  universally  conceded  to  be  correct 
wjien  applied  to  sales  by  the  manufacturer 
of  the  article  sold  by  sample  without  condi- 
tions. Some  .courts  even  go  so  far  as  to 
apply  them  to  dealers,  but  the  weight  of 
author  it  V  is  to  the  contrary  so  far  as  dealerK 
are  concerned,  unless  there  is  an  express 
>\arrantv.  The  distinction  between  sales  hv 
the  manufacturer  and  those  made  by  a- dealer 
arises  from  the  fact  that  the  manufacturer 
is   presumed   to   possess   full   knowledge   re- 
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specting  the  precise  nature  and  quality  of 
hifl  wares,  whole  the  dealer  may  not  do  so. 

Neither  does  the  express  warranty,  under 
the  facts  and  circumstances  of  this  case,  nec- 
essarily negative  the  implied  one.  Referring 
again  to  5  Elliott  on  Conts.  Section  5009,  the 
author,  in  referring  to  this  question,  says: 

"Nor  does  an  express  warranty  or  provi- 
sion as  to  quality  or  fitness  necessarily  nega- 
tive an  implied  warranty  when  it  appears 
that  it  was  not  intended  to  do  so." 

In  view  that  the  sale  in  this  case  was  made 
by  the  manufacturer  of  the  article  and  was 
made  by  sample  without  conditions,  the  im- 
plied warranty  in  its  scope  and  effect  was 
precisely  what  respondent  contends,  and  wliat 
the  court  found  was  the  scope  of  appellant's 
warranty.  While,  no  doubt,  [38]  the  law 
is  to  the  effect  that,  as  a  general  rule,  an 
express  warranty  negatives  an  implied  one 
as  to  quality  and  fitness,  yet  that  question 
does  not  arise  here  for  the  reason  that  the 
express  warranty  is  precisely  equal  to  the 
one  implied  by  law.  We  have  carefully  ex- 
amined the  cases  cited  by  appellant's  counsel, 
and  after  doing  so  are  convinced  that  they 
have  no  application  to  the  facts  of  this  case. 
In  many  of  those  cases  the  purchaser  re- 
served the  right  to  inspect  before  accepting 
the  articles  sold,  or  did  unconditionally  ac- 
cept them  after  inspection,  and  in  all  of 
them  the  courts  held  there  was  no  exprens 
warranty.  The  case  of  Wall  Rice  Milling 
Co.  V.  Continental  Supply  Co.  6  Utah  121, 
103  Pac.  242,  140  Am.  St.  Rep.  815,  be- 
longs to  the  class  of  cases  where  the  right 
of  inspection  before  acceptance  was  reserved, 
and  where  upon  the  exercise  of  the  right  the 
purchaser  refused  to  accept  the  goods. 

The  court  found  that  the  brick  in  this  case 
were  not  unconditionally  accepted.  This 
finding,  although  assailed,  is  justified  by  the 
evidence.  Where,  therefore,  the  article  is 
accepted  upon  condition,  aa  in  this  case, 
there  ordinarily  is  no  waiver  of  warranty. 
(35  Cyc.  433.)  In  such  cases  the  warranty 
survives  acceptance. 

The  only  other  question  that  requires  con- 
sideration is  the  question  of  damages.  We 
are  of  the  opinion  that  the  trial  court  ap- 
plied the  correct  measure  of  damages.  Re- 
ferring again  to  5  Elliott  on  Cont.  Section 
5112,  the  measure  of  damages  in  cases  of 
warranty  is  stated  thus: 

'*The  measure  of  damages  for  breach  of 
warranty  is  the  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events, 
from  the  breach  of  warranty.  This  is  the 
ordinary  rule  as  to  general  damages.  But 
there  may  be  a  recovery  in  a  proper  case 
for  special  as  well  as  general  damages,  and 
such  damages  as  may  fairly  be  supposed  to 
have  been  within  the  contemplation  of  the 
parties  aa  a  probable  result  of  the  breach  are 
included." 


See  same  Volume,  Section  5116,  5117, 
where  special  illustrations  of  the  rule  are 
given.  Under  the  evidence  produced  by  re- 
spondent, the  court  could  well  have  allowed 
a  greater  amount  of  damages,  while  under 
that  produced  by  appellant  it  could  have 
found  no  damages  whatever.  In  view  of  the 
conflict  of  the  evidence,  we  can  see  no  good 
reason  for  interfering  [39]  with  the  findings 
of  the  court  upon  the  question  of  damage;*,, 
and  this  is  so  whether  the  damages  to  the 
house  allowed  by  the  court  are  denominated 
general  or  special.  If  the  appellant  sold  and 
agreed  to  furnish  the  kind  and  quality  of 
brick  testified  to  by  respondent  and  his  wit- 
nesses, and  the  court  found  that  it  did,  then 
we  can  see  no  good  reason  why  it  should  es- 
cape from  the  consequences  which  naturally 
resulted  from  not  furnishing  the  kind  and 
quality  it  had  agreed  to  furnish. 

The  judgment  is  affirmed,  with  costs  to 
respondent. 

McCarty,  C.  J.,  and  Straup,  J.,  concur. 
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I.  Introductory, 

The  purpose  of  this  annotation  is  to  re- 
Tiew  the  cafies  bearing  on   the  question   of 
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'warranty,  express  and  implied,  on  a  sale  of 
goods  by  sample.  It  concerns  itself  with  a 
consideration  of  the  factum  of  the  warranty 
in  a  sale  by  sample,  with  its  nature,  extent, 
and  application,  both  generally  and  with  ref- 
erence to  sales  of  particular  classes  of  goods, 
but  it  does  not  undertake  to  treat  of  the 
results  of  the  warranty,  i.  e.,  the  rights  and 
remedies  of  the  parties  growing  out  of  it. 
Those  cases  also  are  excluded  which  pass  on 
the  admissibility  of  evidence  of  custom  or 
usage  to  prove  a  warranty,  or  that  the  sale 
was  by  sample  with  warranty.  It  has  been 
deemed  necessary  to  treat  the  collateral 
question  what  constitutes  a  sale  by  sample, 
within  the  meaning  of  the  law  as  to  war- 
ranty in  that  kind  of  sale,  because  that  ques- 
tion is  intimately  and  inseparably  allied  to 
the  question  of  the  existence  or  nonexistence 
of  a  warranty  in  a  sale. 

II,  Implied  Warranty. 

1.  Wabrantt  of  Cobbbspondencb  in 

QUAUTY. 

a.  General  Rule. 

The  doctrine  of  an  implied  warranty  in 
sales  by  sample  was  introduced  as  one  of  a 
number  of  exceptions  to  the  common-law 
rule  of  caveat  emptary  pursuant  to  a  tend- 
ency of  the  common-law  judges  of  West- 
minster Hall  to  borrow  from  the  civil  law 
its  doctrine  of  caveat  venditor,  Hargous  v. 
Stone,  5  N.  Y.  73,  wherein  the  court  said: 
"In  Parkinson  v.  Lee,  2  East  (Eng.)  315, 
decided  in  1802,  all  the  judges  agreed  that 
the  rule  of  caveat  emptor  applied  to  the  sale 
of  all  kinds  of  commodities;  that  without  an 
express  warranty  by  the  seller,  or  fraud  on 
his  part,  the  buyer  must  stand  to  all  losses 
arising  from  latent  defects,  and  that  there 
was  no  instance  in  the  English  law  of  a  con- 
trary rule  being  laid  down.  .  The 
decision  of  Parkinson  v.  Lee  was  in  1802. 
Since  the  decision  of  that  case,  the  common- 
law  judges  at  Westminster  Hall  have  mani- 
fested a  strong  disposition  to  borrow  from 
the  civil  law  its  doctrine  in  relation  to  sales 
of  chattels.  Departing  from  the  stern  policy 
of  their  predecessors,  in  resisting  the 
encroachments  of  the  civil  law,  and  impelled 
by  a  new  zeal  for  that  system  of  jurispru- 
dence, they  have,  step  by  step,  introduced 
into  the  English  system  of  the  common  law 
various  modifications  of  the  civil-law 
doctrine  of  implied  warranties  on  sales  of 
chattels.  Thus,  we  find,  that  in  Hibbert  v. 
Shee,  1  Campb.  (Eng.)  133,  in  1807,  and  in 
Gardiner  v.  Gray,  4  Campb.  (Eng.)  144,  in 
1815,  Lord  Ellenborough  recognized  the  prin- 
ciple, that  a  sale  by  sample  implied  a  warran- 
ty that  the  bulk  of  the  goods  corresponded  in 


quality  with  the  sample.  (See  Lorymer  ▼• 
Smith,  1  B.  &  C.  1  [8  E.  C.  L.  1]  in  1822; 
Parker  v.  Palmer,  4  B.  &  Aid.  387,  6  K  C.  L. 
529    in    1821.)      And    in    Jones    v.    Bowden, 

4  Taunt.  847,  862,  in  1813,  the  English  com- 
mon pleas  decided  that  a  warranty  of  sound- 
ness was  implied  from  the  usage  of  trade. 
In  Laing  v.  Fidgeon,  6  Taunt.  108  [7  E.  C. 
L.  327]  in  1815,  the  same  court  held,  that  in 
all  contracts  for  the  sale  of  manufactured 
goods,  by  the  manufacturer,  a  warranty  was 
implied  that  the  goods  were  merchantable. 
(4  Campb.  (Eng.)  169.)  And  in  a  great  num- 
ber of  subsequent  cases,  the  English  com- 
mon-law courts  advanced  still  further  in  their 
departure  from  common  law,  and  held,  that 
in  every  sale,  without  any  express  warranty, 
there  was  an  implied  warranty  that  the  goods 
were  merchantable,  and  if  sold  for  a  particu- 
lar purpose,  that  they  were  reasonably  fit  and 
proper  for  such  purpose.  (Gardiner  v. 
Gray,  4  Campb.  (Eng.)  144,  in  1815;  Bluett 
v.  Osburne,  1  Stark.  384  [2  E.  C.  L.  149]  in 
1816;  Jones  v.  Bright,  6  Bing.  533  [15  E.  C. 
L.  529]  in  1829;  O'Kell  v.  Smith,  1  Stark. 
107  [2  E.  C.  L.  49]  in  1815;  Shephard  v. 
Pybus,  3  M.  &  G.  868  [42  E.  C.  L.  452]  In 
1842;  Brown  v.  Edgington,  2  M.  u  G.  279 
[40  E.  C.  L.  371]  in  1841;  Olivant  v.  Bayley, 

5  Ad.  &  El.  N.  S.  288  [48  E.  C.  L.  288]  in 
1843." 

The  rule  now  generally  obtaining  and 
which  has  been  in  substance  enacted  by  re- 
cent istatutes  in  a  few  jurisdictions  (see 
infra,  subdivision  II.  1.  d.  Rule  by  Statute) 
is  that  in  a  sale  by  sample  there  is  an  im- 
plied warranty  that  the  bulk  of  the  goods 
sold  will,  in  quality,  equal,  conform  to,  or 
correspond  with  the  sample. 

England. — Heilbutt  v.  Hickson,  L.  R.  7  0. 
P.  438,  41  L.  J.  C.  PI.  228,  27  L.  T.  N.  S. 
336,  20  W.  R.  1035;  Sayers  v.  London,  etc. 
Flint-Glass  Co.  1  F.  &  F.  63,  27  L.  J.  Exch. 
294;    Parker  v.   Palmer,   4   B.  k.  Aid.   387, 

6  E.  C.  L.  529,  23  Rev.  Rep.  313;  Mellor  v. 
Japing,  5  Times  L.  Rep.  574;  Johnson  v. 
Gaskain,  8  Times  L.  Rep.  70;  Loynachan  v. 
Armour,  25  Quebec  Super.  Ct.  158;  Pope 
V.  AUis,  116  U.  S.  372,  6  S.  Ct.  69,  29  U.  S. 
(L.  ed.)  398;  Bagley  v.  Cleveland  Rolling 
Mill  Co.  21  Fed.  159;  Cleveland  Linseed  Oil 
Co.  V.  Buchanan,  120  Fed.  906,  57  C.  C.  A. 
498;  Willings  v.  Consequa,  Pet.  C.  C.  301, 
30  Fed.  Cas.  No.  17,767;  RamsdelVs  Case,  2 
Ct.  CI.  508.  See  also  Lucy  v.  Mouflet,  5  H. 
&  N.  (Eng.)  229;  Cooke  v.  Riddelien,  1  C.  & 
K.  561,  47  E.  C.  L.  561;  Borrowman  v. 
Rossel,  16  C.  B.  N.  S.  58,  95  E.  C.  L.  58. 
See  also  Germaine  v.  Bunton,  3  Stark  21,  note 
a,  14  E.  C.  L.  152,  note  a;  Wells  v.  Hop- 
kins, 5  M.  &  W.  (Eng.)  7;  Clark  v.  Schwartz, 
2  W.  R.  (Eng.)  16.  And  see  infra  subdi- 
vision II.  1.  d.  Rule  by  Statute, 
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Alabama, — Magee    t.    Billingsley,    3    Ala. 
679.     See  also  Bicka  y.  Dillahunty,  8  Port. 
(Ala.)    140. 

California.— Uughei  v.  Bray,  60  Cal.  284. 
See  also  Moore  v.  McKinley,  5  Cal.  471. 
And  see  infra  subdivision  II.  1.  d.  Rule  in 
Statute. 

Connectiout. — Merriman  ▼.  Chapman,  32 
Coon.   14G. 

Delaware. — ^Love  v.  Barnesville  Mfg.  Co.  3 
Penn.  152»  50  All.  63G. 

Illinois. — ^Hanson  v.  Busse,  45  111.  496; 
Everingham  v.  Lord,  19  111.  App.  565;  Cen- 
tral Commercial  Co.  v.  Lehon  Co.  173  111. 
App.  27y  35.  See  also  Misner  v.  Granger,  4 
Oilman  69,  74;  Kohl  v.  Lindley,  39  111.  195, 
89  Am.  Dec.  294;  Converse  v.  Harzfeldt,  11 
HI.  App.  173. 

/oi«i.— Myer  v.  Wheeler,  65  la.  390,  21 
N.  W.  692;  Brig^am  v.  Retelsdorf,  73  la. 
712,  36  N.  W.  715. 

Kanaas. — ^See  Field  v.  Kinnear,  4  Kan.  476. 

Masaachuaetts, — Dickinson  v.  Gay,  7  Al- 
len (Mass.)  29,  83  Am.  Dec.  656;  Bradford 
▼.  Manly,  13  Mass.  139,  7  Am.  Dec.  122; 
Gascoigne  v.  Cary  Brick  Co.  reported  in  full 
post,  this  volume,  at  page  336.  See  also  Bor- 
den v.  Fine,  212  Mass.  425,  98  X.  E.  1073. 

Michigan.— ^emj  v.  Healy,  161  Mich.  260, 
21  Ann.  Caa.  74,  126  N.  W.  202,  29  L.R.A. 
(N.S.)    139,   17   Detroit  Leg.  N.   339. 

Miaaiaaippi. — See  Otts  v.  Alder  son,  10 
Smedes  k  M.  476. 

Uiaaouri. — Voss  ▼.  McQuire,  18  Mo.  App. 
477;  Roth  v.  ContinenUl  Wire  Co.  94  Mo. 
App.  236,  68  S.  W.  594;  Alabama  Steel,  etc. 
Co.  V.  Symons,  110  Mo.  App.  41,  83  S.  W.  78. 

Hew  Hampahire. — See  Boothby  v.  Plaisted, 
51  N.  H.  436,  12  Am.  Rep.  140. 

New  York. — Andrews  v.  Kneeland,  6  Cow. 
354;  MuUer  v.  Eno,  3  Duer  (N.  Y.)  424; 
Hoaes  y.  Mead,  1  Den.  378,  43  Am.  Dec. 
676;  Gallagher  v.  Waring,  9  Wend.  20; 
Beebe  ▼.  Robert,  12  Wend.  413,  27  Am.  Dec. 
132;  Boorman  v.  Jenkins,  12  Wend.  566,  27 
Am.  Peo.  158;  Waring  v.  Mason,  18  W^end. 
425;  Ideal  Wrench  Co.  y.  Garvin  Mach.  Co. 
65  App.  Div.  235,  72  N.  Y.  S.  662;  Lichten- 
stein  y.  Rabolinsky,  98  App.  Div.  516,  90 
N.  Y.  S.  247;  Bloom  v.  Reisman,  76  Misc. 
524,  135  N.  Y.  S.  547;  Beirne  v.  Dord,  5 
N.  Y.  95,  55  Am.  Dec.  321;  Lowenberg  Co. 
v.  Block,  140  N.  Y.  S.  375.  See  also  Hart  v. 
Wright,  17  Wend.  271,  18  Wend.  456;  Shaw 
V.  Jordon,  135  App.  Div.  133,  119  N.  Y.  S. 
997.  Compare  Swett  y.  Colgate,  20  Johns. 
(N.  Y.)  196,  11  Am.  Dec.  266.  And  see  infra 
subdivision  II.  1.  d.  Bute  by  Statute. 

Oregon. — See  W^adhams  v.  Balfour,  32  Ore. 
313,  51  Pac.  642. 

South  Carolina. — ^Rose  y.  Beatie,  2  Nott 
&  McC.  538;  Kauffman  Milling  Co.  y. 
Stuckey,  37  S.  C.  7,  16  S.  E.  192;  Kauffman 
Milling  Co.  y.  Stuckey,  40  S.  C.  110,  18  S. 


E.  218;  Greenwood  Cotton  Mill.  y.  Tolbert, 
reported  in  full  post,  this  volume,  at  page 
338. 

Texas. — Brantley  v.  Thomas,  22  Tex.  270, 
73  Am.  Dec.  264;  WTiittaker  v.  Hueske,  29 
Tex.  355;  Keeler  v.  Paulus  Mfg.  Co.  43 
Tex.  Civ.  App.  555,  96  S.  W.  1097;  Wilkir- 
son  V.  Randle,  29  S.  W.  431. 

Utah. — See  the  reported  case. 

In  Bradford  v.  Manly,  13  Mass.  139,  7 
Am.  Dec.  122,  the  court  said:  "The  fair 
import  of  the  exhibition  of  a  sample  is,  that 
the  article  proposed  to  be  sold  is  like  that 
which  is  shown  as  a  parcel  of  the  article; 
it  is  intended  to  save  the  purchaser  the 
trouble  of  examining  the  whole  quantity. 
It  certainly  means  as  much  as  this,  'Tho 
thing  I  offer  to  sell  is  of  the  same  kind, 
and  essentially  of  the  same  quality,  as  the 
specimen  I  give  you.'  .  .  .  It  is  express- 
ly found  by  the  jury,  in  the  case  at  bar, 
that  the  cloves  delivered  were  different  in 
kind  from  those  which  composed  the  sample, 
and  inferior  in  value,  not  from  decay  or  ex- 
posure, but  that  there  is  a  specific  differ- 
ence in  the  respective  plants  from  whicli 
they  are  produced.  Surely,  if  a  man  were 
to  exhibit  to  me  a  parcel  of  hyson  tea  as  a 
sample,  to  induce  me  to  buy  a  chest,  and  I 
should  pay  him  the  price  of  hyson,  and  he 
should  deliver  me  a  chest  of  bohea  of  sou- 
chong, I  might  recover  the  difference  in 
value,  if  he  should  refuse  to  do  me  justice, 
although  he  did  not  expressly  w^arrant  tliat 
the  tea  in  the  chest  was  the  same  as  that  in 
the  sample.  Indeed,  the  exhibition  of  a 
sample  must,  in  all  fair  dealing,  stand  in 
lieu  of  a  warranty  or  affirmation.  It  is  a 
silent,  symbolical  warranty,  perfectly  under- 
stood by  the  parties,  and  adopted  and  used 
for  the  convenience  of  trade."  In  Roth  v. 
Continental  Wire  Co.  94  Mo.  App.  236,  68 
S.  W.  594,  the  court  said:  "The  sale  wa* 
by  sample  and  under  a  contract  that  the 
machines  should  be  as  good  or  better  and 
work  aa  well  or  better  than  the  sample 
machines.  The  warranty  implied  by  thia 
contract  was  that  the  machines  should  cor- 
respofad  to  the  sample  and  should  be  aa 
good  and  work  as  well  as  the  sample." 

Many  cases  have  described  the  implied 
warranty  in  a  sale  by  sample  by  the  use  of 
other,  and  frequently  broader,  language  than 
that  involved  in  the  foregoing  general  propo- 
sition. Thus  the  following  kinds  of  war- 
ranties have  been  variously  held  to  be  im- 
plied in  a  sale  of  goods  by  sample: 

— nature  and  quality — that  the  goods  de- 
livered will  correspond  in  both  nature  and 
quality,  or  kind  and  character,  with  the 
sample.  Meyer  y.  Everett  Pulp,  etc.  Co. 
193  Fed.  857,  113  C.  C.  A.  643,  reversing 
judgment  184  Fed.  945;  RamsdelPs  Case,  2 
Ct.   CI.   508;    Williams   v.  Spafford,   8   Pick. 
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(Mass.)  250;  Morrill  v.  Wallace,  9  N.  II. 
Ill;  Beirne  v.  Dord,  5  N.  Y.  95,  55  Am. 
Dec.  321;  Pickrell,  etc.  Co.  v.  Wilson  Whole- 
sale Co.  169  N.  C.  381,  86  S.  E.  187;  Wad- 
lianis  V.  Balfour,  32  Ore.  313,  51  Pac.  642; 
Pontiac  Shoe  Mfg.  Co.  v.  Hamilton,  18  Tex. 
Civ.  App.  283,  44  S.  W.  405;  Hume  v.  vSher- 
man  Oil,  etc.  Co.  27  Tex.  Civ.  App.  366,  65 
S.  W.  390;  Mueller  v.  Simon  (Tex.)  183 
S.  W.  63;  Robert  McLane  Co.  v.  Swerne- 
mann  (Tex.)  189  S.  W.  282;  Jacot  v.  Gross- 
mann  Seed,  etc.  Co.  115  Va.  90,  78  S.  E. 
646;  Dickinson  ¥.  etc.  Brick  Co.  v.  Crowe, 
63  Wash.  550,  115  Pac.  1087. 

— kind,  character  and  quality — that  the 
goods  will  correspond  with  the  sample  in 
kind,  character  and  quality.  Spring  v.  Slay- 
den-Kirksay  Woolen  Mills,  106  111.  App.  579. 

— kind  and  condition — that  the  goods  de- 
livered will  equal  the  samples  in  kind  and 
condition.  Graff  v.  Foster,  67  Mo.  512, 
wherein  the  court  said:  **0n  the  part  of 
defendants  the  court  instructed  the  jury  sub- 
stantially that  if  plaintiffs  exhibited  to  de- 
fendants samples  of  oranges  as  fair  speci- 
mens of  the  quality  of  those  offered  for  sale, 
and  agreed  to  deliver  them  oranges  equal 
ifi  quality  to  those  shown,  and  relying  there- 
on defendants  ordered  a  quantity  of  oranges 
like  such  samples  which  plaintiffs  undertook 
to  deliver,  that  this  was  a  warranty  that  the 
oranges  to  be  delivered  should  equal  in  qual- 
it,\  and  condition  those  exhibited.  The  in- 
structions, we  think,  fairly  submitted  the 
issue  made  in  the  pleadings  to  the  jury,  and 
as  favorably  as  the  evidence  warranted  for 
defendants." 

— kind  and  appearance — that  the  goods  de- 
livered will  equal  the  sample  in  kind  and 
appearance.  Mayer  v.  Dean,  115  N.  Y.  556, 
22  N.  E.  261,  5  L.R.A.  540. 

— kind  and  description — that  the  goods 
will  equal  the  sample  in  kind  and  descrip- 
tion. Az^mar  v.  Casella  L.  R.  2  C.  P.  (Eng.) 
677,  exch. 

— size  and  grade — that  the  goods  delivered 
(apples)  will  correspond  in  size  and  grade 
with  the  sample.  Texas  Co.  v.  Lane,  10.1  Mo. 
App.  712,  74  S.  W.  400. 

— true  representative — that  the  sample  is 
a  true  representative  of  the  goods.  Spring  v. 
Slayden-Kirksay  Woolen  Mills,  106  111.  App. 
579. 

— fairly  represent — that  the  sample  fairly 
represents  the  quality  of  the  goods.  Russell 
v.  Nicolopulo,  8  C.  B.  X.  S.  362,  98  E.  C.  L. 
362,  2  L.  T.  N.  S.  IvSo,  8  W.  R.  415. 

— fair  specimen — that  the  sample  is  a  fair 
specimen  of  the  thing  sold.  Sands  v.  Taylor, 
5  Johns.  (N.  Y.)  404,  4  Am.  Dec.  374. 

A  sale  by  sample  amounts  to  a  warranty 
that  the  whole  bulk  shall  compare  with  the 
specimen  exhibited.  Oneida  Mfg.  Soc.  v. 
Lawrence,  4  Cow.   (N.  Y.)  440.    Other  cases 


state  that  a  sale  by  sample  is  tantamount  to 
a  warranty  that  the  article  sold  is  of  the 
^ame  kind  as  the  sample.  Bradford  v.  Manlj, 
13  Mass.  139,  7  Am.  Dec.  122;  Henshaw  v. 
Robins,  9  Mete.  (Mass.)  86,  43  Am.  Dec.  367. 

In  a  few  cases  it  has  been  stated  that  the 
warranty  implied  in  a  sale  by  sample  is  to 
the  effect  that  the  goods  shall  be  in  some 
measure  in  conformity  with  the  sample. 
Phillips  V.  Gove,  4  Rob.  (La.)  315;  Hall  v. 
Plassan,  19  La.  Ann.  11.  See  also  infra 
subdivision  II.  1.  d.  Rule  hy  Statute. 

In  a  sale  of  goods  by  sample,  although  the 
bulk  of  the  goods  may  be  present  or  'within 
the  reach  of  the  parties,  it  has  been  held  that 
there  \&  an  implied  warranty  that  the  article 
shall  agree  in  substance  with  the  sample. 
Getty  V.  Rountree,  2  Chand.   (Wis.)   28. 

If,  in  a  sale  by  sample,  the  vendors  add 
a  stipulation  that  the  sellers  are  to  be  ir- 
responsible, the  exhibition  of  the  sample  still 
amounts  to  a  warranty  that  the  sample  ia 
taken  from  the  bulk  of  the  goods,  though  be- 
cause of  the  stipulation  for  irresponsibility 
the  warranty  is  not  that  the  sample  is  fairly 
taken.  Megaw  v.  Malloy,  L.  R.  2  Ir.  (Eng.) 
530. 

The  doctrine  of  caveat  emptor  is  not  ap- 
plicable to  a  sale  by  sample.  Roekford 
Wliolesale  Grocery  Co.  y.  Stevenson,  ^  IlL 
App.  609. 

It  is  always  understood  that  a  person  pur- 
chasing by  sample  is  under  no  obligation  to 
receive  or  pay  for  the  goods  sent  unless  they 
correspond  with  the  sample.  Hibbert  v.  Shee, 
1  Campb.  (Eng.)  113;  McCarty  v.  Gordon,  16 
Kan.  35 ;  Gill  v.  Kaufman,  16  Kan.  571. 

In  Hibbert  v.  Shee,  1  Campb.  (Eng.)  113, 
10  Rev.  Rep.  649,  Lord  Ellenborough  said: 
"Tlic  question  here  is,  whether  the  contract 
has  been  substantially  performed.  Does  the 
sugar  accord  with  the  sample  exhibited  at 
the  sale?  If  I  buy  a  commodity  wholly  dis- 
cordant to  that  which  is  promised  me,  I  am 
not  bound  to  accept  of  a  compensation  for 
the  dissimilarity.  This  is  not  a  performance 
of  the  contract.  And  though  there  should 
prevail  an  habitual  mode  of  arrangement  be> 
tween  dealers  in  the  article,  I  have  always  a. 
right  to  say,  4s  this  what  I  meant  to  pur- 
chase?' A  spirit  of  candor  and  accommoda- 
tion may  lead  to  compromise  between  the 
parties;  but  the  legal  mode  of  dealing  ia, 
that,  if  the  article  agreed  on  is  not  furnished, 
I  may  reject  it  and  keep  my  money  in  my 
pocket.  It  appears,  that  with  respect  to 
sugars,  there  will  be  a  difference  between  the 
bulk  and  the  sample,  where  the  sample  haa 
been  for  some  time  exposed  to  the  air;  and 
if  the  party  had  full  notice  when  the  sample 
was  drawn,  he  might  be  expected  to  calculate 
upon  the  difference;  but  all  that  is  com- 
municated at  these  sales  is,  that  the  sugars 
of   which   samples   are   produced   lie  in   the 
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docks,  and  the  bidders  have  a  right  to  pre- 
sume that  the  samples  have  been  recently 
drawn.  Did  the  sugar  in  question  then  ac- 
cord in  quality  with  the  sample,  and  was  it  fit 
for  the  purposes  in  the  contemplation  of  the 
purchasers  ?" 

But  in  the  case  of  Ormrod  v.  Huth,  14  M. 
A  W.  (Eng.)  651,  it  was  held  that  an  action. 
on  the  case  for  a  false  and  fraudulent 
representation  could  not,  in  the  absence  of 
proof  of  knowledge  on  the  part  of  vendor  of 
the  falsity  of  the  representation  or  that  he 
acted  fraudulently  or  mala  fide  in  making  it, 
be  predicated  on  a  sale  of  cotton  by  sample 
in  which  a  representation  was  made  that  the 
bulk  corresponded  with  the  sample,  but  no 
express  warranty  was  given.  The  court  did 
not  advert  to  the  question  of  implied  war- 
ranty. 

That  there  is  no  implied  warranty  of 
quality  in  a  sale  by  sample  where  there  has 
been  ample  opportunity  to  examine  and  in- 
spect the  bulk,  was  held  in  Vanderhost  v, 
:Mac  Taggart,  1  Brev.  (S.  C.)  289,  2  Am.  Dec. 
667,  a  decision  which  created  a  modification 
of  the  doctrine  of  the  civil  law,  as  established 
in  South  Carolina  by  the  case  of  Timrod  v. 
Schoolbred,  1  Bay  324,  1  Am.  Dec.  620,  that 
a,  sound  price  implies  a  warranty  of  sound- 
ness. In  Vanderhost  v.  Mac  Taggart,  supra^ 
the  court  said ;  "A  new  trial,  we  think,  ought 
to  be  granted  in  this  case,  on  the  ground  that 
the  verdict  is  contrary  to  evidence.  We  agree 
in  principle  with  plaintiffs  counsel  that  the 
purchaser  in  such  cases  as  this  is  bound  to 
examine  thoroughly  and  judge  for  himself, 
and  that  it  would  be  attended  with  great 
inconvenience  and  might  prove  greatly  prej- 
udicial to  planters,  to  allow  evidence  to 
show  that  articles  of  country  produce  sold 
and  delivered  here,  such  as  rice,  which  is 
capable  of  an  easy  examination,  and  which 
might  be  fully  examined,  and  its  quality  and 
condition  conclusively  settled  here,  has  been 
found  in  some  foreign  and  distant  market, 
to.  be  of  a  different  quality,  or^'imperfect  and 
defective,  and  not  such  as  it  was  represent- 
ed to  be  when  sold  here.  It  might  open  a  wide 
door  to  fraud  and  impositicm.  In  such  con- 
tracts aa  this,  we  are  of  opinion  there  is  no 
implied  warranty  where  the  buyer  depends 
upon  his  own  judgment,  and  buys  upon  an 
actual  examination."  See  also  infra  sub- 
division V.  8.  What  Constitutes  Sate  hy 
Sample — Examination    hy    Purchaser. 

The  rule  that  in  a  sale  of  sample  a  war- 
ranty is  Implied  that  the  bulk  will  correspond 
in  quality  with  the  sample,  applies  to  a  sale 
by  sample  of  goods  by  their  manufacturer. 
Alabama  Steel,  etc.  Co.  v.  Symons,  110  Mo. 
App.  41,  83  S.  W.  78. 

The  question  whether  a  sale  of  goods 
creates  an  implied  warranty,  is  one  of  law. 
Greenwood  Cotton  Mill  v.  Tolbert,  reported 
in  full  post,  this  volume,  at  page  338. 


b.  Reaffon  of  Rule. 

The  theory  on  which  the  implication  of  a 
warranty  in  a  wale  by  saiiiple  is  based  is  that 
by  his  acts  and  representations  in  exhibiting 
the  sample  the  vendor  assures  the  vendee 
that  the  bulk  of  the  ^^oods  delivered  will  be 
of  a  like  quality  wiili  the  sample.  Browning 
V.  McNear,  145  Cal.  272,  78  Pac.  722. 

One  of  the  main  reasons  why  the  maxim 
of  caveat  emptor  does  not  apply  to  a  sale 
by  sample  is  becaut^  there  is  nq  opportunity 
for  a  personal  examination  of  the  bulk  of  the 
commodity  which  tlie  sample  is  shown  to 
represent.  Barnard  v.  Kellogg,  10  Wall.  388, 
19  U.  S.  (L.  ed.)  987;  Reynolds  v.  Palmer,  21 
Fed.  433;  Henry  v.  Talcott,  175  N.  Y.  385, 
67  N.  E.  617;  Pickrell,  etc.  Co.  v.  Wilson 
Wholesale  Co.  169  N.  C.  381,  86  S.  E.  187. 

c  RuU  Criticised. 

Thowgh  admitted  to  be  the  law,  the  doc- 
trine of  the  implication  of  a  warranty  in  a 
sale  by  sample  has  been  vigorously  criticised 
as  an  unwarranted  introduction  of  the  civil 
law  rules  into  the  body  of  the  common  law. 
Moses  v.  Mead,  1  Denio  (N.  Y.)  378,  43  Am. 
Dee.  676.  wherein  the  court  took  occasion  to 
say:  "Some  of  the  English  judges  have  late- 
ly shown  a  strong  tendency  towards  the  doc- 
trines of  the  civil  law  in  relation  to  sales, 
and  have  been  disposed  to  imply  warranties 
where  none  were  actually  made.  This  is  the 
more  remarkable  for  the  reason  that  the  com- 
mon-law judges  at  Westminster  hall  have 
not  heretofore  been  disposed  to  think  very 
highly  of  the  civil  law,  except  where  it  coin- 
cided with  their  own;  and  it  has  been  thought 
a  strong  trait  of  British  character,  that 
nothing  in  the  institutions  of  other  countries 
is  esteemed  of  much  value,  unless  it  be  also 
common  to  the  laws  and  customs  of  England. 
I  do  not  regret  to  find  that  there  are  men  in 
Great  Britain  who  can  look  beyond  the  shores 
of  that  island:  but  I  feel  no  disposition  to 
follow  them  in  their  new  zeal  for  the  civi) 
law;  for  the  reason  that  it  is  not  our  law, 
and  the  further  reason  that  our  law  in 
relation  to  sales  is  the  best.  The  civil  law 
implies  a  warranty  where  none  was  in  fact 
made.  The  common  law  leaves  men  to  make 
their  own  bargains.  If  the  purchaser  wants 
an  undertaking  that  the  goods  are  sound  or 
merchantable  he  asks  for  it;  and  then  the 
vendor  decides  for  himself  whether  he  will 
make  such  a  contract,  or  let  it  alone.  Under 
the  civil  law  it  is  not  enough  for  the  seller's 
protection  that  he  deals  honestly,  and  does 
not  warrant  the  goods;  but  he  must  make 
an  agreement  that  no  agreement  shall  be 
implied  against  him.  When  charged  with  a 
warranty,  he  cannot  safely  answer,  prove  it; 
nor  will  it  be  enough  for  him  to  show  that 
no  warrant  was  in  fact  made:  he  must  go 
further,  and  prove  an  agreement  to  be  exempt 
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from  the  consequences  of  a  contract  which 
he  did  not  make.  The  last  attempt  with  us 
to  substitute  the  civil  for  the  common-law 
rule,  was  made  in  relation  to  a  sale  of  flour, 
which  proved  to  be  bad.  The  attempt  failed, 
both  in  this  court  and  the  court  of  errors. 
.  .  .  We  have  made  one  inroad  upon  the 
common-law  rule,  and  allowed  a  warranty  to 
be  implied  on  a  sale  by  sample,  that  the  bulk 
of  the  article  corresponds  in  quality  with  the 

sample  exhibited This  exception 

to  the  general  rule,  although  now  firmly 
established,  stands  upon  no  principle.  If 
the  purchaser  wants  such  a  warranty,  he 
should  ask  for  it;  and  then  the  vendor  will 
have  the  opportunity  of  saying  whether  he 
will  consent  to  make  such  a  contract  or  not. 
The  law  now  makes  it  for  him  without  his 
consent:  and  he  can  only  get  rid  of  that 
result  by  taking  the  precaution  to  agree  at 
the  time  of  the  sale,  that  no  contract  which 
he  does  not  make  shall  afterwards  be  implied 
against  him.  It  would,  I  think  have  been 
better  had  the  maxim  of  caveat  emptor  been 
left  unbroken." 

The  doctrine  of  a  warranty  of  quality 
implict  in  a  sale  by  sample  has  also  been 
criticised  by  a  holding  which  presents  the 
view  that  the  undertaking  that  the  bulk  of 
goods  sold  shall  conform  in  quality  to  the 
samples  exhibited  is  strictly  not  a  warranty 
at  all,  but  is  merely  an  implied  agreement 
making  the  question  of  identity  the  essence 
of  the  contract,  so  that  until  goods  are  de- 
livered substantially  identical  with  the  sam- 
ples, the  contract  is  not  executed.  Gunther 
V.  Attwell,  19  Md.  157,  wherein  the  court 
said:  '*The  doctrine  that  a  warranty  of 
quality  is  implied,  in  a  sale  by  sample,  is  not 
favored  by  the  common  law,  and,  at  most, 
haa  a  drifting  and  uncertain  character. 
Strictly  speaking,  a  contract  of  a  sale  by 
sample,  is  not  a  warranty  of  quality,  but  an 
agreement  of  the  seller  to  deliver,  and  the 
buyer  to  accept,  goods  of  the  same  kind  and 
quality  as  the  sample.  The  identity  of  the 
goods  sold  in  kind,  condition  and  quality, 
with  that  of  the  sample  is  of  the  essence  of 
the  contract;  and  where  the  goods  sold  do  not 
correspond  with  the  sample,  there  would 
seem  to  be  no  performance  of  the  contract. 
.  .  .  The  rule  recognized  in  these  cases,  as 
governing  sales  by  sample,  seems  to  be  found- 
ed on,  or  to  be  a  simple  application  of,  the 
principle,  that  to  fulfil  a  contract  of  sale,  the 
seller  must  deliver  that  which  he  has  agreed 
to  sell,  and  that  if  he  does  not,  the  purchaser 
may  rescind  the  contract,  or  receive  the  goods 
and  claim  a  deduction  for  their  relative  in- 
feriority in  value." 

In  another  case  the  view  is  taken  that  the 
implied  undertaking  of  correspondence  with 
the  sample  is  really  not  a  warranty,  in  any 
accurate  sense,  but  becomes  a  condition  pre« 


cedent,  performance  of  which  must  be  had 
before  the  buyer  incurs  any  obligation  to  pay 
the  price.     Shields  v.  Reibe,  9  111.  App.  598. 

d.  Rule  by  Statute. 

Tlie  law  relating  to  sales  by  samples  has 
been  stereotyped  in  England  by  statute  (Sale 
of  Goods  Act,  1893,  §  15)  under  which  there 
is  an  implied  condition  that  the  bulk  shall 
correspond  in  reality  with  the  samples;  there 
is  not  merely  a  warranty,  but  a  condition, 
and  therefore  the  buyer  may  reject  the  goods 
tendered  if  they  are  not  in  accordance  with 
the  sample.  In  re  Walkers,  etc.  Co.  [1904] 
2  K.  B.    (Eng.)    152. 

In  some  American  jurisdictions  the  rule 
exists  by  statute  that  in  a  sale  by  sample  there 
is  an  implied  warranty  that  the  goods  will 
equal  the  sample  in  quality.  Browning  v. 
McNear,  146  Cal.  272,  78  Pac.  722;  Clarke  v. 
Lockhart,  10  Rob.  (La.)  5.  In  the  case  last 
cited,  the  court  said:  "It  is  a  well-settled 
principle  of  law,  that  a  seller  is  bound  to 
explain  himself  clearly  as  to  the  extent  of 
his  obligations;  and  the  exhibition  of  a  sam- 
ple implies  a  warranty  that  the  thing  sold 
by  it  shall,  in  general,  be  in  conformity  to  it. 
The  sample  is  a  tacit  representation  of  the 
quality  of  the  merchandise  sold.  Civil  Code, 
art.  2449." 

By  a  New  Jersey  statute  (Pamph.  L.  1907, 
p.  311)  in  a  sale  of  goods  by  sample  there 
is  an  implied  warranty  that  the  goods  are  free 
from  defect  rendering  them  unmerchantable, 
which  is  not  apparent  on  reasonable  exami- 
nation of  the  sample.  Stewart  v.  Voll,  81 
N.  J.  L.  323,  79  Atl.  1041. 

By  a  statute  of  New  York  enacted  in  1911 
(Personal  Property  Law,  §  97,  McKinney's 
Cons.  Laws  Book  40 ) ,  in  a  sale  of  goods  by  a 
dealer  in  that  kind  of  goods,  there  is  an 
implied  warranty  that  the  goods  shall  be 
free  from  any  defect  rendering  them  unmer- 
chantable, which  would  not  be  apparent  on 
reasonable  examination  of  the  sample.  Regi- 
na  Co.  V.  Qately  Furniture  C!o.  171  App. 
Div.  817,  157  N.  Y.  S.  746. 

e.  In  Addition  to  Other  Warranty, 

There  may  be  a  double  warranty  in  a  sale 
by  sample,  in  which  case  the  goods  must 
fulfil  both  warranties.  Thus  where  a  sale 
by  sample  is  also  a  sale  by  description  there 
is  the  implied  warranty  that  the  goods  will 
correspond  with  the  sample,  in  addition  to 
the  warranty  that  they  will  fill  the  descrip- 
tion. Gould  V.  Stein.  149  Mass.  570,  22  N.  E. 
47,  14  Am.  St.  Rep.  455,  5  L.R.A.  213; 
Miamisburg  Twine,  etc.  Co.  v.  Wohlhuter,  71 
Minn.  484,  74  N.  W.  175.  See  also  Henry 
V.  Talcott,  175  X.  Y.  385,  67  N.  E.  617.  In 
the  case  first  cited  the  court  said:  "In  the 
present  case,  by  a  fair  and  reasonable  con- 
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struction  of  the  bought  note,  effect  can  be 
given  to  both  of  the  phrases  used  to  describe 
the  rubber.  Construed  thus,  the  article  sold 
was  one  hundred  and  two  bales  of  Ceara 
rubber,  of  the  second  quality,  and  as  good  as 
the  samples.  The  rubber  delivered  was,  in 
fact,  Ceara  rubber;  there  was  no  question 
that  it  was  of  the  right  kind.  But  it  was 
not  of  the  second  quality.  There  is  no  neces- 
sity to  disregard  the  words  describing  the 
rubber  as  of  the  second  quality.  They  signi- 
fied a  distinct  and  well  known,  though  not 
absolutely  uniform,  grade  of  rubber.  There 
was  no  exact  standard  or  dividing  line  be- 
tween rubber  of  the  second  quality  and  rub- 
ber of  the  third  quality,  any  more  than 
there  is  between  daylight  and  darkness.  But 
nevertheless  a  decision  may  be  reached,  and 
it  may  be  easy  to  reach  it  in  a  particular 
case,  that  certain  rubber  is  or  is  not  of  the 
second  quality.  This  general  designation  be- 
ing given,  the  specification  'as  per  samples' 
being  also  included  in  the  note,  the  rubber 
must  also  be  equal  to  the  samples.  It  must 
be  rubber  of  the  second  quality,  and  it  must 
be  equal  to  the  samples.  If  it  fails  in  either 
particular,  it  is  of  no  consequence  that  it 
conforms  to  the  other  particular.  Tliere  is 
no  inconsistency  in  such  a  twofold  warranty, 
and  this  rubber  having  been  found  to  be  not 
of  the  second  quality,  the  warranty  was 
broken,  without  regard  to  the  question 
whether  or  not  it  was  equal  to  the  samples." 

The  fact  that  a  sale  is  by  sample  does  not, 
however,  exclude  the  implied  condition  that, 
if  it  is  also  a  sale  by  description,  the  goods 
shall  fit  the  description.  Lissberger  v.  Kel- 
logg, 78  N.  J.  L.  85,  73  Atl.  67,  wherein  the 
court  said:  "The  true  rule  prior  to  our 
codification  of  the  law  relating  to  sales  is 
thus  stated  in  the  last  English  edition  of 
Benjamin  on  Sales  616:  'The  implied  condi- 
tion that  goods  bought  under  specified  com- 
mercial description  should  conform  there- 
with is  not  excluded  by  the  fact  that  the 
sale  is  by  sample,  or  even  after  an  inspec- 
tion of  the  bulk.  A  sample  is  looked  on  in 
such  case  as  a  mere  expression  of  the  quality 
of  the  article,  and  not  of  its  essential  char- 
acter, and  notwithstanding  the  bulk  be  fairly 
shown,  or  agree  with  the  sample,  yet  if  the 
bulk  does  not  reasonably  answer  to  the  de- 
scrip/ .ion  the  seller  is  liable.'  .  .  .  The 
same  rule  of  law  is  stated  in  the  Sales  Act 
of  1907  (Pamph,  L.  p.  316,  sec.  14).  This 
act  did  not  take  effect  until  after  the  trans- 
actions now  in  question^  but  it  was  a  mere 
codification  of  the  then  existing  law  in  this 
respect." 

In  Lovegrove  ▼.  Fisher,  2  F.  &  F.  (Eng.) 
128,  an  action  was  maintained  by  a  seed 
merchant  against  seed  brokers  for  a  false 
warranty  that  the  seed  were  rape  seed,  al- 
though the  sale  was  by  sample,  the  seed 
proving  to  be  turnip  seed. 


In  a  sale  by  sample  of  "foreign  refined 
rape  oil,  warranted  only  equal  to  samples" 
there  is  a  warranty  that  the  oil  delivered  is 
actually  foreign  refined  rape  oil  which  is  not 
excluded  by  the  warranty  that  the  oil  shall 
be  equal  to  the  samples.  Nichol  v.  Godts, 
10  Exch.  (Eng.)  191,  wherein  the  court  said, 
per  Pollock,  C.  B.:  "The  important  words 
in  the  contract  are  these:  'foreign  refined 
rape  oil,  warranted  only  equal  to  samples.' 
My  Brother  Parke  told  the  jury  that,  ac- 
cording to  the  true  construction  of  this  con- 
tract, not  only  the  article  delivered  must 
agree  with  the  samples  in  quality,  which  was 
the  meaning  of  the  words  'warranted  only 
equal  to  samples,'  but  also  that  the  oil  ought 
to  agree  with  the  description  of  it  in  the 
contract  as  to  its  character.  It  was  con- 
tended by  Mr.  Watson  that  the  expression 
'warranted  only  equal  to  samples'  excluded 
every  other  description  of  warranty;  and, 
provided  the  oil  delivered  was  equal  to  the 
samples,  that  was  sufficient  to  render  the 
defendant  liable  to  take  it  and  pay  for  it, 
although  in  point  of  fact,  it  did  not  answer 
the  description  of  being  foreign  refined  rape 
oil.  The  effect  of  that  argument  is,  to  ren- 
der the  words  'foreign  refined  rape  oil'  of 
no  avail.  Such  a  proposition  cannot  be  sup- 
ported. I  think  the  direction  was  perfectly 
correct;  for,  as  my  Brother  Piatt  observed, 
it  could  not  be  contended  that,  if  it  had 
turned  out  that  the  oil  was  whale  oil,  the 
contract  would  have  been  performed.  By 
the  terms  of  this  contract,  it  must  be  taken 
that  the  plaintiff  agreed  to  deliver  foreign 
refined  rape  oil,  and  not  that  he  professed 
to  sell  any  oil  whatever." 

In  a  sale  of  canned  lobster  by  sample,  the 
warranty  of  correspondence  with  the  sample 
does  not  exclude  the  implied  warranty  that 
the  goods  shall  be  merchantable  and  fit  for 
food.     Loggett  V.  Young,  29  N.  Bruns.  675. 

In  Parkinson  v.  Lee,  2  East  (Eng.)  314,  6 
Rev.  Rep.  429,  it  was  held  that  in  a  sale 
6f  hops  by  sample,  the  law  does  not  imply  a 
warranty  that  the  hops  shall  be  merchant- 
able in  addition  to  the  warranty  that  they 
shall  correspond  with  the  sample. 

f.  Express  Ewclusion  of  Warranty. 

The  warranty  that  goods  sold  by  sample 
will  correspond  with  the  sample  is  implied 
by  law  from  the  sale  unless  the  warranty  is 
clearly  and  explicitly  excepted  by  the  vendor. 
Hall  V.  Plassan,  19  La.  Ann.  11. 

In  Phillipi  v.  Gove,  4  Rob.  (La.)  315,  it 
was  held  that  in  a  sale  of  a  cargo  of  grapes 
by  sample,  a  remark  in  French  made  by  the 
auctioneer  in  answer  to  a  question,  to  the 
effect  that  the  bulk  of  the  grapes  was  not 
warranted  to  correspond  with  the  samples, 
did  not  exclude  the  warranty  implied  by  law. 
The  court  said:     "The  evidence  shows  that 
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words,  No.  148,  the  brick  sent  to  the  defend- 
ant before  he  ordered,  indicated  the  shade  or 
<^olor,  and  according  to  the  sample  the  coIor> 
ing  or  shade  was  uniform,  or  of  one  shade, 
over  the  entire  surface  of  the  brick,  and  not 
discolored  in  any  part  thereof.  It  was  this 
brick,  shade  No.  148,  which  the  defendant 
ordered,  and  there  was  accordingly  an  im- 
plied warranty  accompanying  the  order  and 
sale  that  the  bricks  delivered  should  be  of 
the  shade  indicated  by  No.  148,  uniform  in 
color.  It  is  evident  that  the  shade  of  the 
brick  waj3  an  important  part  of  it,  and  ma- 
terial to  the  sale.  The  order  by  the  adver- 
tisement or  sample  sent  to  the  defendant  and 
according  to  the  number  was  more  than  a 
mere  description  of  what  was  wanted.  It 
amounted  to  an  understanding,  agreement, 
or  implied  warranty  that  the  bricks  delivered 
would  be  in  accordance  with  sample.  When 
fifty  per  cent  of  the  bricks  delivered  were 
not  like  No.  148  in  shade  or  color,  and  were 
discolored,  the  defendant  had  two  remedies — 
either  to  return  the  bricks,  or  keep  them  and 
pay  their  value." 

in  Dayton  v.  Hooglund,  39  Ohio  St.  671, 
it  was  held  that  while  a  sale  of  goods  not 
yet  in  esse,  but  to  be  manufactured  to  cor- 
respond with  a  sample  shown,  was  not 
strictly  a  sale  by  sample,  there  was  an  im- 
plied warranty  that  the  goods  would  equal 
the  sample  in  quality.  The  court  said: 
'^The  agreement  under  consideration  was,  in 
effect,  this:  Plaintiffs,  manufacturers  of  a 
superior  quality  of  Swedish  iron,  known  as 
H.  F.  S.  brand,  at  Stockholm,  knowing  that 
defendant  was  engaged  in  manufacturing 
bolts  and  nuts  at  Cincinnati,  and  wanted 
iron  superior  to  American  iron,  not  for  the 
purpose  of  reselling  it  in  the  form  received, 
but  for  the  purpose  of  manufacturing  the 
same  into  bolts  and  nuts,  and  then  selling 
them  to  his  customers  for  purposes  requiring 
superior  iron,  informed  the  defendant  that 
they  had  sold  to  Steever  &  Potts,  Philadel- 
phia, a  lot  of  H.  F.  S.  brand,  and  advised 
him  to  buy  of  that  lot  'a  ton  or  so  for  sam- 
ple, should  you  wish  to  test  the  quality  with 
a  view  to  import  this  year.'  The  defendant 
having  purchased  of  Steever  ft  Potts,  three 
tons,  part  of  the  lot,  and  finding  the  quality 
to  be  excellent,  informed  the  plaintiffs  of  the 
fact,  and  ordered  of  them  twenty  tons  of 
that  brand.  The  question  is  whether  this 
was  a  warranty  by  the  plaintiffs  to  the  de- 
fendant that  the  twenty  tons  should  be  in 
quality  substantially  as  good  as  the  iron 
purchased  from  Steever  &  Potts.  We  hold 
there  was  such  warranty.  True,  it  was  not 
strictly  a  sale  by  sample,  for  the  twenty 
tons  had  not  been  manufactured.  It  was 
more  than  a  sale  by  sample.  Something 
better  than  American  iron  was  needed  by 
defendant  for  use  in  his  business.     It  could 


only  be  procured  by  importation,  at  a  price 
in  advance  of  American  iron.  He  applied  to 
the  plaintiffs,  manufacturers  of  the  H.  F.  S. 
brand,  who,  knowing  his  wants,  suggested 
that  he  buy,  for  the  purpose  of  testing  its 
quality,  a  ton  out  of  a  lot  of  that  brand 
which  they  had  sold  to  Steever  &  Potts.  The 
defendant  was  not  engaged  in  buying  iron  to 
sell  it  without  changing  its  form.  The  name 
of  the  brand,  to  him  and  his  customers,  was 
nothing;  the  quality  of  the  iron  everything. 
No  case  has  been  cited,  nor  have  we  found 
one,  opposed  to  the  view  that  there  was  a 
warranty,  only  to  be  satisfied  by  iron  equal 
in  quality  with  that  which  the  defendant 
had  purchased  from  Steever  &  Potts.  .  .  . 
Moreover,  if  there  had  not  been  such  war- 
ranty that  the  quality  should  equal  the 
Steever  &  Potts  iron,  the  plaintiffs,  know- 
ing the  object  which  the  defendant  had  in 
view  in  obtaining  iron  from  the  manufac- 
turers in  Sweden,  would  have  impliedly  war- 
ranted that  the  iron  furnished  bv  tliem  was 
suitable  for  the  purpose  for  which  it  was 
obtained,  and  free  from  latent  defects." 

Where  vendors  of  yarn  sold  by  sample  re- 
fused to  guarantee  the  strength  of  the  yarn, 
it  was  held  that  there  was  no  warranty  of 
quality  which  would  survive  acceptance. 
Hardt  v.  Western  Electric  Co.  84  App.  Div. 
249,  82  N.  Y.  S.  835. 

In  a  sale  of  cotton  by  sample  there  is  an 
implied  warranty  that  each  bale  of  cotton 
from  which  the  sample  was  taken  is  of  like 
quality  to  the  sample.  Wilkerson  v.  Randle 
(Tex.)  29  S.  W.  431. 

In  Whittaker  v.  Hueske,  29  Tex.  356,  it 
was  held  that  the  fact  that  the  sample  was 
taken  by  a  warehouseman,  indifferent  be- 
tween  the  parties,  did  not  prevent  the  impli- 
cation of  warranty  in  a  sale  by  sample.  The 
court  said:  "But  the  second  instruction, 
given  at  the  instance  of  the  defendant,  so 
qualified  the  law  as  to  hold,  that  if  the  sam- 
ple was  made  by  a  warehouseman,  who  was 
indifferent  between  the  parties,  and  both 
buyer  and  seller  relied  solely  upon  this  sam- 
ple, and  there  were  no  false  or  fraudulent 
representations  on  the  part  of  the  seller,  the 
latter  would  not  be  liable.  We  are  unable 
to  perceive  upon  what  principle  this  distinc- 
tion drawn  by  the  court  is  based.  If  the  lia- 
bility of  a  seller  by  sample  arises  upon  an 
implied  warranty,  he  is  answerable  to  the 
injured  buyer,  whether  he  knew  that  his 
warranty  was  false,  and  that  the  goods  sold 
would  not  come  up  to  his  representations, 
or  whether  he  was  innocent  of  all  knowledge 
of  their  defects.  No  proof  of  fraudulent  rep- 
resentations on  the  part  of  the  seller  is  nec- 
essary to  render  him  liable,  where  there  is 
either  an  express  or  an  implied  warranty.  Nor 
can  we  see  how  the  fact  that  the  sample  waa 
made  by  a  warehouseman,  instead  of  by  the 
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defendant  himaclf,  and  that  both  parties  re- 
lied upon  that'sample  in  making  the  trade, 
relieves  the  defendant  from  liability,  espe- 
cially under  the  circumstances  of  the  present 
ease.  It  is  fully  proved  that  it  was  cus- 
tomary for  warehousemen  to  make  samples 
by  which  to  sell  cotton  consigned  to  their 
keeping.  It  is  also  proved  that  the  defendant 
stored  the  cotton  with  the  warehousemen 
who  made  the  sample  in  the  present  case, 
and  that  he  ratified  and  adopted  the  sample 
made,  by  receiving  it  from  the  warehouse- 
men, and  exhibiting  it  to  the  plaintiffs  as  a 
correct  indication  of  the  quality  of  the  cot- 
ton which  he  proposed  to  sell  them.  These 
facts  were  sufficient  to  render  the  warehouse- 
men agents  of  the  defendant  in  making  the 
sample,  and  to  make  him  liable  for  their 
acts  in  the  premises.  He  was  responsible 
for  the  quality  of  any  cotton  sold  in  this 
manner,  no  matter  who  originally  took  the 
sample  from  the  bales  in  which  the  cotton 
was  contained,  and  it  was  not  the  business 
of  the  purchaser  to  go  and  take  another 
sample  therefrom,  in  order  to  see  whether 
the  first  one  was  fairly  made.  If  such  were 
not  the  case,  and  the  purchaser  were  bound, 
in  every .  instance,  to  go  and  make  a  sample 
for  himself,  there  would  be  but  little  prac- 
tical use  for  the  doctrine  of  implied  warranty 
before  stated.  And  where  it  was  customary 
for  the  seller's  warehouseman  to  make  the 
sample,  and  such  custom  was  known  to  both 
parties,  the  vendor  could  never  be  made  re- 
sponsible upon  any  sale  of  this  character." 
It  has  been  held  that  in  a  sale  of  a  new 
impeller  for  a  second-hand  pump,  the  sale 
being  made  by  the  dealer  who  originally  sold 
the  pump,  and  the  impeller  being  ordered 
by  him  from  the  factory,  the  only  implied 
warranty  was  that  the  impeller  furnished 
was  the  one  ordered.  Ferine  Machinery  Co. 
T.  Buck,  reported  in  full,  post,  this  volume, 
at  page  341. 

2.  Wabbantt  of  Merchantable  Qualitt. 

In  an  early  Massachusetts  case  (1762)  it 
was  held  that,  although  ordinarily  in  a  sale 
of  goods  there  is  an  implied  warranty  of 
merchantable  quality,  there  is  no  such  war- 
ranty in  a  sale  by  sample.  Baker  v.  Fro- 
bischer,  Quincy   (Mass.)    4. 

But  where  grey  shirtings  were  sold  by 
sample,  each  piece  to  weigh  seven  pounds, 
and  it  was  found  that  in  order  to  achieve 
that  weight  the  sellers  had  so  admixed  china 
clay  with  the  cloth  as  to  make  it  unmer- 
chantable,  it  was  held  that  there  was  an  im- 
plied warranty  of  merchantableness  as  to 
such  a  matter  which  could  not  be  determined 
from  an  inspection  of  the  sample.  Mody  v. 
Gregson,  L.  R.  4  Exch.  (Eng.)  49,  38  L.  J.; 
Exch.  12,  19  L.  T.  N.  S.  458,  17  W.  R.  176,' 
Ann.  Cas.  1917C.— 21. 


wherein  the  court  said:  "The  question, 
therefore,  is  whether  the  facts  of  the  case 
showed  that  the  contract  was  for  merchant- 
able grey  shirting;  and  this  muBt  depend 
upon  the  fair  inference  to  be  drawn  from  the 
contract  itself,  and  the  circumstances  under 
which  it  was  made,  so  far  as  they  are  rele- 
vant to  explain  it.  The  goods  were  not  speci- 
fied, nor  ascertained,  nor  inspected.  They 
were  bought  by  a  sample  which  did  not  dis- 
close any  defect.  That  sample  was  made  by 
the  seller  to  represent  the  article,  and,  as 
we  must  assume  against  the  seller,  to  repre- 
sent it  fairly  to  the  buyer.  It  did,  in  fact, 
represent  to  the  buyer  a  merchantable  arti- 
cle. The  article  itself  was  stipulated  for  in 
terms  *each  piece  to  be  of  7  lbs.  weight,' 
which,  if  properly  complied  with,  and  no 
foreign  material  introduced,  would  have  in- 
sured a  merchantable  article.  The  super- 
added stipulation  for  each  piece  to  weigh 
seven  pounds  was  descriptive  of  the  goods, 
and  asserted  their  essential  character  for 
commercial  purposes.  Agreement  with  the 
sample  as  to  quality  would  not  satisfy  this 
term  of  the  contract.  If  the  pieces  delivered, 
had  weighed  but  six  pounds,  though  they 
had  agreed  with  the  sample,  the  contract 
would  have  been  broken.  It  was  the  feigned- 
and  colorable  performance,  not  real  fulfil-- 
ment,  of  the  stipulation  as  to  weight,  that 
caused  the  goods  to  be  unmerchantable^ 
These  were  the  circumstances  in  which  the 
learned  judge  ruled  that  there  was  a  war- 
■  ranty  of  merchantableness  as  to  matters 
which  could  not  be  judged  of  from  the  sam- 
ple. For  the  reasons  already  given  we  think 
that  direction  was  right,  upon  the  ground 
that  the  contract,  if  truly  fulfilled,  would 
have  given  the  buyer  a  merchantable  article; 
and  we  need  not  consider  whether  it  might 
not  also  be  sustained  upon  the  ground  that 
the  seller  himself  made  the  sample,  and  must 
be  taken  to  have  warranted  that  it  was  one 
which,  so  far  as  his  (the  seller's)  knowledge 
/Went,  the  buyer  might  safely  act  upon." 
'  In  a  sale  of  hops  by  sample,  the  law  does 
not  imply  a  warranty  that  the  hops  shall 
be  merchantable  in  addition  to  the  warranty 
that  they  shall  correspond  with  the  sample. 
Parkinson  v.  Lee,  2  East  314,  6  Rev.  Rep.: 
429. 

In  a  sale  by  sample  of  canned  lobster'^ 
there  is  an  implied  warranty  of  fitness  for* 
food  and  of  merchantable  quality  which  is 
not  excluded  by  the  implied  warranty  of 
correspondence  with  the  sample.  Leggett  r. 
Young,  29  N.  Bruns.  675. 

^  Warbantt  of  Fttness  fob  Use  Intended. 

In  a  sale  by  sample,  where  the  goods  de- 
livered correspond  with  the  sample,  there  is 
.'no  warranty  of  fitness  for  the  purpose  for 
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which  the  goods  are  to  be  used,  in  the  ab- 
sence of  knowledge  on  the  part  of  the  vendor 
as  to  what  that  purpose  is.  Jones  v.  Pad- 
gett, 24  Q.  B.  D.  (Eng.)  650,  59  L,  J.  Q.  B. 
261,  62  L.  T.  N.  S.  934,  38  W.  R.  782;  Car- 
ter V.  Crick,  4  H.  &  N.  (Eng.)  412.  In 
Jones  V.  Padgett,  supra,  it  appeared  that 
the  purchaser  was  both  a  woolen  merchant 
and  a  tailor,  and  that  in  his  capacity  as  a 
woolen  merchant  he  ordered  of  the  vendor 
"indigo  blue  cloth"  to  be  made  according  to 
a  sample,  which  cloth  he  wanted  to  make 
into  servants'  liveries.  It  appeared  that  the 
vendor  had  no  notice  of  the  use  to  which  the 
cloth  was  to  be  put,  not  even  knowing  that 
the  purchaser  was  a  tailor  as  well  as  a 
woolen  merchant.  The  goods  delivered  cor- 
responded with  the  sample  but  proved  unfit 
for  use  in  servants'  liveries.  It  was  said  in 
that  case,  per  Lord  Coleridge,  C.  J.:  **I  am 
of  opinion  that  in  this  case  the  direction  of 
the  county  court  judge  to  the  jury  was  right, 
and  that  there  was  not  any  such  non-direc- 
tion as  made  his  direction  amount  to  a  mis- 
direction. There  is  no  doubt  that  if  a  manu- 
facturer sells  an  article  which  he  knows  is 
bought  for  a  particular  purpose,  he  impliedly 
warrants  that  it  is  fit  for  that  particular 
purpose.  That  is  a  principle  which  was  es- 
tablislied  some  sixty  years  ago  in  the  case  of 
Jones  v.  Bright,  5  Bing.  533  [15  E.  C.  L. 
529],  and  has  beei)  acted  upon  ever  since. 
But  the  present  case  is  not  within  that  rule, 
because  nothing  was  mentioned  to  the  seller 
as  to  the  particular  purpose  for  which  this 
cloth  was  bought,  and  there  wa«  nothing  to' 
fix  him  with  knowledge  of  that  purpose. 
Here  all  that  was  shown  was  that  the  seller 
on  the  one  side  was  a  manufacturer,  and  the 
buyer  on  the  other  side  was  a  woollen  mer- 
chant. No  doubt  it  was  possible  that  the 
buyer  might  sell  the  goods  to  some  person 
or  other  who  might  use  them  for  a  purpose 
for  which  they  were  not  fit,  and  I  may  as- 
sume that  the  goods  here  were  imfit  for  the 
particuislr  purpose  to  which  the  plaintiff  ap- 
plied them.  But  there  was  nothing,  beyond 
the  position  of  the  parties,  to  show  that  tlie 
seller  knew  the  specific  purpose  for  which 
they  were  bought,  and  it  could  not  be  denied 
that  they  might  have  been  used  for  a  variety 
of  other  purposes  for  which  they  were  fitted." 
In  Carter  v.  Crick,  4  H.  &  N.  (Eng.)  412, 
it  appeared  that  seed  was  bought,  under  cir- 
cumstances set  out  in  the  opinion,  as  seed- 
barley,  which  appeared  from  testimony  mere- 
ly to  mean  barley  which  would  germinate, 
that  it  turned  out  to  be  "Barley  bigg*'  a 
seed  which  would  germinate  but  which  was 
unfit  for  the  intended  purpose  of  malting. 
The  oourt  said,  per  Martin,  B.:  "I  am  of 
opinion  that  the  rule  ought  to  be  discharged. 
I  think  there  was  no  warranty.  Tlie  plain-, 
tiff,   having   heard   that   the   defendant   had 


some  barley  to  sell,  went  to  the  defendantV 
counting-house,  when  the  person  who  man- 
aged his  business  produced  a  sample  of  bar- 
ley which  was  supposed  to  be  seed- barley. 
The  plaintiff  agreed  to  buy  it  as  seed-barley; 
and  the  impression  on  the  mind  of  both  par- 
ties was  that  the  barley  was  seed-barley. 
The  plaintiff  purchased  that  particular  thing 
which  the  defendant  called  seed-barley,  and 
the  plaintiff  called  seed-barley :  it  is  the  same 
as  if  they  had  given  it  any  other  name. — 
Upon  the  other  point  I  entertained  some 
doubt;  but  I  think  that  seed-barley  means 
barley  ordinarily  sown  by  farmers,  and. 
which  will  produce  seed."  And  it  was  said  by^ 
Brammell,  J.:  "Here  there  is  no  warranty: 
both  parties  say  that  the  barley  is  seed- 
barley.  Then,  as  to  the  other  point,  the  or- 
dinary meaning  of  *seed-barley'  is  barley 
which  will  germinate.  If  by  a  custom  in  the 
trade  'seed-barley'  means  anything  more,  viz.^ 
barley  used  for  malting  purposes,  that  ought 
to  have  been  proved.  Therefore  it  seems  to 
me  that  the  plaintiff's  case  fails,  because  he- 
says  that  the  barley  was  not  seed-barley,  and 
he  has  not  shown  anything  to  vary  the  ordi- 
nary import  of  the  term." 

Where  the  vendee  examines  a  sample  and 
orders  by  the  sample  goods  which,  when  de- 
livered, actually  correspond  thereto,  reljmg 
on  his  own  judgment  as  to  the  sample  and 
not  on  any  warranty  or  representation  by 
the  vendor,  there  is  no  implied  warranty  of 
fitness  for  the  purpose  intended.  Meyer  Bros. 
Drug  Co.  V.  Puckett,  139  Ala.  331,  36  So. 
1019;  Gachet  v.  Warren,  72  Ala.  288.  In- 
the  case  first  cited  it  appeared  that  the 
vendor  sent  the  vendee  some  roots  asking: 
him  to  examine  them  and  quote  a  price  on 
them.  The  vendee,  a  large  dealer  in  herbs,, 
named  the  root  "pink  root,"  quoting  a  price, 
and  several  shipments  were  made.  It  was 
held  that  there  was  no  implied  warranty  of 
fitness  for  the  purpose  for  which  the  roots^ 
were  intended. 

In  Central  Commercial  Co.  y.  Lehon  Co. 
173  III.  App.  27,  35,  it  was  held  generally 
that  in.  a  sale  by  sample  there  is  no  implied 
warranty  of  fitness  for  the  purpose  for  whiclu 
the  goods  are  intended  to  be  used. 

But  where  a  sale  is  by  a  manufacturer,, 
with  knowledge  of  the  purpose  to  which  the 
goods  are  to  be  put,  he  is  held  to  warrant, 
that  the  goods  are  not  unfitted  for  that  use 
by  a  latent  defect  not  disclosed  by  the  sam- 
ple exhibited  to  induce  the  sale.  Drummond 
V.  Van  Ingen,  12  App.  Cas.  284,  56  L.  J. 
Q.  B.  563,  57  L.  T.  N.  S.  1,  36  W.  R.  20, 
wherein  it  appeared  that  there  had  been  a 
sale  of  coatings,  which  were  to  be  equal  in 
quality  and  weiglit  to  samples  previously  fur- 
nished by  the  manufacturer  to  the  merchants, 
and  that  the  coatings  were  unfit  for  the  in- 
tended  use   because  of  a  latent  defect.     It 
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was  said,  by  the  Ear]e  of  Selbourne,  "I  do 
not  think  it  necessary  to  go  into  any  of  the 
eases  whieh  have  been  decided  upon  ques- 
tions of  this  kind;  I  tliink  it  sufficient  to 
say,  that  while  the  doctrine  of  implied  war- 
ranty ought  not  to  be  unreasonably  extended, 
BO  as  to  require  manufacturers  to  be  conver- 
sant with  all  the  specialties  of  all  trades 
and  businesses  which  they  do  not  carry  on, 
but  for  the  purposes  of  which  goods  may  be 
ordered  from  them,  yet  I  think  it  does  extend 
to  such  a  case  as  the  present,  if  tlie  goods, 
being  of  a  class  known  and  understood,  be- 
tween merchant  and  manufacturer,  as  in  de- 
mand for  a  particular  trade  or  business,  and 
being  ordered  with  a  view  to  that  market, 
are  found  to  have  in  them,  when  supplied,  a 
defect  practically  new,  not  disclosed  by  the 
samples,  but  depending  on  the  method  of 
manufacture,  which  renders  them  unfit  for 
the  market  for  which  they  were  intended." 

Where  an  order  was  given  a  manufacturer 
to  construct  machines  according  to  a  model 
submitted  by  the  vendee,  the  manufacturer 
expressly  refusing  to  warrant  that  the  ma- 
chines manufactured  would  work  equally  as 
well  as  the  machine  submitted  as  a  sample, 
it  was  held  that  there  was  no  implied  war- 
ranty of  fitness  for  the  purpose  intended. 
Monroe  v.  Hickox,  etc.  Co.  144  Mich.  30,  107 
N.  W.  719,  wherein  the  court  said:  "Apart 
from  the  general  rule  that  an  express  war- 
ranty excludes  an  implied  warruity,  the 
facts  of  this  case  would  conclusively  nega- 
tive the  implication  of  a  warranty  that  the 
machines  should  be  lit  for  the  purpose  for 
which  they  were  to  be  used.  The  defendant, 
io  its  letter  rejecting  plaintiffs*  amendment 
to  the  proposed  contract,  expressly  refused 
to  assume  responsibility  for  the  working  of 
the  machines.  The  plaintiffs  did  not  rely 
upon  defendant's  superior  knowledge  in  the 
construction  of  the  machine,  but  vice  versa. 
Doerr  was  the  inventor  of  the  machine,  and 
knew  from  experience  about  its  working. 
The  defendant  knew  nothing  about  the  ma- 
chine from  practical  experience,  and  under- 
took to  construct  it  in  accordance  with  the 
sample  or  model  constructed  by  Doerr.  The 
rule  that  manufacturers  furnishing  articles 
ordered  for  a  specific  purpose  impliedly  war- 
rant that  they  are  fit  for  that  purpose  has 
DO  application  to  the  facts  of  this  case." 

A  contract  for  the  sale  of  a  motor  car  to 
be  in  all  respects  similar  to  a  car  sold  to 
one  Hastings  has  been  held  to  be  in  a  sense 
a  sale  by  sample,  and  yet  to  bind  the  vendor 
in  addition  to  supply  a  car  reasonably  fit 
{or  the  purposes  for  which  it  was  intended. 
Trethewey  v.  Moyes,  23  Ont.  W.  Rep.  663, 
8  Dominion  L.  Kep.  280,  4  Ont.  W.  N.  445. 

Where  whisky  was  sold  by  manufacturers, 
colored  to  look  like  rum  for  use  in  trade 
with  natives   of  Africa,   a  sample  being  ex- 


hibited and  accepted  as  to  strength  and 
flavor,  but  the  color  being  required  to  be 
deeper,  it  was  held  that  there  was  an  im- 
plied warranty  that  the  whisky  would  be  fit 
for  consumption  by  the  natives,  and  that 
that  warranty  was  broken  by  delivering  a 
product  colored  with  a  substance  which  pro- 
duced alarming  though  not  necessarily  dele- 
terious effects  on  the  body  of  the  imbiber. 
Macfarlane  v.  Taylor,  L.  R.  1  H.  L.  Se. 
(Eng.)   246. 

Where  an  order  for  "100,000  handle  bar 
stem  castings,  as  per  sample  submitted,  to 
be  made  of  the  best  grade  of  steel  suitable 
for  the  purpose''  was  qualifiedly  accepted  as: 
"100,000  handle  bar  stem  castings  to  be  made 
of  steel,"  it  was  held  that  there  was  no  war- 
ranty of  suitableness  for  the  intended  pur- 
pose, and  that  the  vendor  could  be  held  to 
have  warranted  only  that  the  metal  wa.H 
steel  and  that  the  castings  as  such  were  not 
defective.  Frederick  Mfg.  Co.  v.  Devlin,  127 
Fed.  71,  62  C.  C.  A.  53. 

But  in  the  case  of  Love  v.  Bamesville  Mfg. 
Co.  3  Penn.  (Del.)  152,  50  Atl.  536,  it  was 
stated  broadly  that  "every  sale  of  goods  by 
sample  carries  with  it  an  implied  warranty 
that  the  goods  .  .  .  are  fit  for  the  use 
for  which  they  were  sold." 


<d 


4.  Wabranty  against  Latent  Defect. 

The  warranty  implied  in  a  sale  by  sample 
ordinarily  does  not  cover  latent  defects. 
Parkinson  v.  Lee,  2  East  (Eng.)  314;  Mur- 
ray V.  Smith,  4  Daly  (N.  Y.)  277;  Henry 
v.  Talcott,  175  N.  Y.  385,  67  N.  E.  617,  13 
N.  Y.  Ann.  Gas.  219.  In  Parkinson  v.  Lee, 
supra,  it  was  said,  per  Lawrence,  J.,  "But 
here  was  a  commodity  offered  to  sale,  which 
might  or  might  not  have  a  latent  defect: 
this  was  well  known  in  the  trade:  and  thu 
plaintiff  might,  if  he  pleased,  have  provided 
against  tlie  risk,  by  requiring  a  special  war- 
ranty. Instead  of  which,  a  sample  was  fair- 
ly taken  from  the  bulk,  and  he  exercised  his 
own  judgment  upon  it;  and  knowing,  as  he 
must  have  known,  as  a  dealer  in  the  commo- 
dity, that  it  was  subject  to  the  latent  defect 
which  afterwards  appeared,  he  bought  it  at 
his  own  risk.  I  know,  of  no  authority  which 
niakes  the  seller  liable  for .  a  latent  defect 
where  there  Jfi.-D0  fraud,  and  no  representa- 
tion was  made  by  him  on  the  subject  to  in- 
duce the  buyer  to  take  the  thing."  In  Mur- 
ray V.  Smith,  4  Daly  (N.  Y.)  277,  the  court 
said:  "All  that  is  ordinarily  implied  by  the 
exhibition  of  a  sample  is  that  it  has  been 
fairly  taken  from  the  bulk,  and  in  a  sale 
made  simply  by  the  exhibition  of  a  sample, 
the  vendor  ia.  not.  refiponsible  for  latent  de- 
fects. Having  taken  the  sample  fairly  from 
the  bulk,  the  buyer  is  assumed  to  be  as  com- 
petent as  the  seller  to  judge  of  the  merits. 
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quality  or  value  of  the  article,  and  if,  under 
such  circumstances,  he  buys  simply  upon  the 
inspection  of  the  sample,  he  takes  the  risk, 
and  can  make  no  reclamation  thereafter  upon 
the  buyer." 

But  where  the  seller  is  the  manufacturer 
of  the  goods  the  warranty  implied  from  the 
sale  by  sample  may  extend  to  latent  defects 
growing  out  of  the  process  of  manufacture. 
Mody  V.  Gregson,  !•.  R.  4  Exch.  (Eng.)  49, 
cited  and  quoted  infra,  in  subdivision  V.  4. 
M'hat  Constitutes  Sale  by  Sample — Sale  by 
Manufacturer;  Henry  v.  Talcott,  175  N.  Y. 
385,  67  N.  E.  617,  13  N.  Y.  Ann.  Gas.  219. 

\Yhen  a  manufacturer  sells  goods  by  sam- 
j)le,  there  is  by  him  an  implied  warranty 
that  the  goods  contain  no  latent  defect  not 
discoverable  by  ordinary  examination.  Nixa 
Canning  Co.  v.  Lehmann-Higginson  Grocer 
Co.  70  Kan.  664,  79  Pac.  141,  70  L.R.A.  653. 
See  also  Price  v.  Kohn,  99  111.  App.  116. 
In  Nixa  Canning  Co.  v.  Lehmann-Higginson 
Grocer  Co.  supra,  the  court,  considering  the 
question  of  implied  warranty  in  a  sale  of 
canned  apples  by  sample,  said:  "Tlie  sale 
was  made  by  sample,  the  sample  cans  being 
opened  and  examined  by  the  plaintiff  before 
he  purchased.  The  samples  were  apparently 
sound  and  fit,  and  were  not  in  fact  subject 
to  any  defect  that  could  have  been  discovered 
by  any  reasonable  examination.  The  goods 
sold  were  in  all  respects  like  the  sample,  but 
by  reason  of  the  character  of  certain  sub- 
stances that  had  been  employed  in  the  can- 
ning process  they  spoiled  and  became  unmer- 
chantable within  a  few  months,  and  before 
they  could  have  been  disposed  of  in  the  usual 
course  of  trade.  Plaintiff  in  error  contends 
that  where  goods  are  sold  by  sample  there 
is,  in  effect,  an  express  warranty  of  conform- 
ity to  the  sample,  and  no  other  warranty  as 
to  quality  can  be  implied.  This  may  be 
grauited  to  be  the  ordinary  rule  as  to  trans- 
actions between  merchants,  but  where  the 
seller  is  also  the  manufacturer,  there  is  an 
implied  warranty  that  the  sample  and  goods 
sold  are  alike  free  from  latent  defects  not 
discoverable  upon  ordinary  examination." 
The  court  further  held  that  a  canner  of  fruit 
is  a  manufacturer,  within  this  rule. 

Where  a  sale  is  by  a  manufacturer,  with 
knowledge  of  the  purpose  to  which  the  goods 
are  to  be  put,  he  is  held  to  warrant  that  the 
goods  are  not  unfitted  for  that  use  by  a 
latent  defect  not  disclosed  by  the  sample  ex- 
hibited. Drummond  v.  Van  Ingen,  12  App. 
Cas.  284,  66  L.  J.  Q.  B.  563,  57  L.  T.  N.  S. 
1,  36  W.  R.  20,  cited  and  quoted  supra,  in 
the  preceding  subdivision. 

In  a  sale  by  sample,  if  there  is  a  defect 
in  the  bulk,  and  in  the  sample  itself  as  a 
part  thereof,  and  this  defect  is  unknown  and 
cannot  be  discovered  by  examination,  there 
is  no  implied  warranty  against  this  defect, 


and  the  seller  is  not  responsible.    Dickinson 
V.  Gay,  7  Allen  (Mass.)  29,  83  Am.  Dec.  656. 

///.  Express  Warranty, 

1.  In  General. 

A  stipulation  that  goods  sold  shall  equal 
a  sample,  is  an  express  warranty  of  quality. 
Heyworth  v.  Hutchinson,  L.  R.  2  Q.  B. 
(Eng.)  447;  Towerson  v.  Agricultural  Aspa- 
tria  Co-operative  Soc.  27  L.  T.  N.  S.  (Eng.) 
276;  Dike  v.  Reitlinger,  23  Hun  (N.  Y.)  241. 
And  see  the  reported  case. 

In  a  sale  by  sample  the  legal  presumption 
is  that  the  only  warranty  is  the  implied  one 
that  the  bulk  shall  correspond  to  the  sam- 
ple, and  that  there  is  no  added  express  war- 
ranty. RamsdelFs  Case,  2  Ct.  CI.  508,  wherein 
the  litigation  arose  from  a  sale  of  muskets 
to  the  government,  a  sample  being  shown, 
and  the  original  proposal  containing  the  ex- 
pression an  arm  equal  in  every  respect  "to 
the  one"  agreed  to  be  furnished  by  another 
contractor.  It  was  held  that  this  expression 
did  not  amount  to  an  express  warranty. 
The  court  said:  'Then  it  was  claimed  that 
the  expression  in  the  original  proposal  'with 
an  arm  equal  in  every  respect  to  the  one* 
Garrison  agreed  to  furnish  was  a  warranty 
that  Smith's  guns  were  equal  to  Liege  guns. 
We  think  this  is  not  so,  because  the  circum- 
stances show  it  was  not  meant  for  a  war- 
ranty, or  made  or  received  in  any  expecta- 
tion that  it  could  be  relied  on  as  such.  The 
guns  were  proposed  to  the  government  whose 
oflficers  were  experts  in  the  matter,  and  offi- 
cial advisers  for  it,  and  the  guns  were  to  b<i 
inspected  by  them,  and  then  a  sample  gun 
was  delivered,  and  by  the  general  rule  where 
the  purchaser  has  the  means  of  judging  for 
himself  by  sample,  the  legal  presumption  is 
that  the  only  warranty  is  that  the  bulk  shall 
conform  to  the  sample  in  kind  and  quality; 
and  that  they  did  here  is  proved  by  the  in- 
spection and  approval  and  acceptance  of  the 
guns." 

But  it  has  been  held  that  a  stipulation 
that  bricks  sold  shall  be  as  good  in  quality 
as  samples  submitted  amounts  to  an  express 
warranty  to  that  effect.  Carolina  Portland 
Cement  Co.  v.  Turpin,  126  Ga.  677,  65  S.  E. 
925. 

In  some  cases  it  has  been  held  that  the 
warranty  ordinarily  considered  as  being  im- 
plied from  a  sale  by  sample  is  really  an  ex- 
press warranty,  the  theory  being  that  the 
act  of  exhibiting  the  sample  is  an  expres- 
sion of  affirmation  tiiat  the  bulk  will  cor- 
respond with  the  sample,  or  that  the  sample 
is  a  fair  specimen  of  the  bulk.  Remy  v. 
Healy,  161  Mich.  260,  21  Ann.  Cas.  74.  126 
N.  W.  202,  29  L.R.A.(N.S.)  139,  17  Detroit 
Leg.  N.  339;  Gumey  v.  Atlantic,  etc.  R.  Co. 
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58  N.  Y.  364;  Henry  v.  Talcott,  175  N.  Y. 
385,  67  N.  E.  617,  13  N.  Y.  Ann.  Cas.  219; 
Murray  v.  Smith,  4  Daly  (N.  Y.)  277; 
SUig«r  V.  Soht,  116  App.  Diy.  874,  102  N. 
Y.  S.  342;  Larrowe  Milling  Co.  v.  Lyons 
Beet  Sugar  Refining  Co.  137  App.  Div.  732, 
122  N.  Y.  S.  567 ;  New  York  Hydraulic  Presa 
Brick  Co.  v.  Gunn,  43  Miec.  330,  87  N.  Y.  8, 
168;  Vanderhorst  v.  MacTaggert,  1  Brev. 
(S.  C.)  260,  2  Am.  Dec.  667. 

In  Gumey  t.  Atlantic,  etc.  R.  Co.  68  N.  Y, 
364,  the  court  said:  "Such  a  sale  [a  sale 
by  sample]  contemplates  that  the  goods  are 
in  esse,  that  the  sample  is  taken  from  the 
bulk  and  that  the  latter  is  equal  in  quality 
to  the  sample.  This  is  sometimes  called  an 
implied  warranty  but  it  is  more  properly  an 
express  warranty.  It  amounts  to  an  affirma- 
tion that  the  specimen  is  a  fair  sample  of 
the  bulk  of  the  commodity."  In  Henry  ▼. 
Talcott,  175  N.  Y.  385,  67  N.  E.  617,  13 
N.  Y.  Ann.  Cas.  219,  it  was  said:  ''Upon  a 
sale  by  sample  there  is  an  express  warranty 
that  the  goods  are  equal  in  quality  to  the 
sample  furnished.  'It  amounts  to  an  under- 
taking on  the  part  of  the  seller  with  the 
purchaser  that  all  the  goods  are  similar  both 
in  nature  and  quality  to  those  exhibited.' 
(Beirne  v.  Dord,  5  N.  Y.  95,  98.)  It  is 
sometimes  said  that  the  warranty  is  im- 
plied, although  the  effect  of  an  express  war- 
ranty is  given  to  it,  but  more  accurately  it 
is  express,  the  affirmation  being  made  by  the 
sample  itself  silently  asserting  the  qualities 
of  the  bulk  it  represents." 

The  acceptance  by  a  vendor  of  an  order  to 
furnish  goods  of  the  same  quality  as  a  pre- 
vious shipment  has  been  held  to  constitute 
an  express  warranty  that  the  goods  are  of 
that  quality.  Springer  v.  Indianapolis  Brew- 
ing Co.  126  6a.  321,  55  S.  E.  53. 

Where  there  is  a  double  express  warranty, 
as  a  warranty  of  correspondence  with  a  sam- 
ple and  a  warranty  of  correspondence  with  a 
description,  the  bulk  of  the  goods  must  cor- 
respond both  with  the  sample  and  with  the 
description.  Miamisburg  Twine,  etc.  Co.  ▼. 
Wohlhuter,  71  Minn.  484,  74  N.  W.  175. 

Where  a  sale  by  sample  is  made  with  ex- 
press warranty  of  quality,  that  warranty  ex- 
cludes an  implied  warranty  of  merchantabil- 
ity. DeWitt  V.  Berry,  134  U.  8.  306,  10  S. 
Ct  536,  33  U.  S.   (L.  ed.)  896. 

Where  goods  are  sold  by  sample,  on  an 
express  warranty  as  to  quality,  with  a  stipu- 
lation that  within  five  days,  the  vendee  shall 
examiiifL_lhciji.  and  notify  the  vendor  of  any 
failure  to  fulfil  the  warranty,  a  failure  to 
give  the  stipulated  notice  operates  as  a 
waiver  of  the  warranty  and  an  absolute  ac- 
ceptance of  the  goods.  Pratt  v.  Metzger,  78 
Ark.  177,  95  S.  W.  451. 

An  examination  of  samples  will  not  amount 
to  a  waiver  of  an  express  warranty  that  the 


goods  sold  shall  be  of  a  particular  quality. 
Consequa  v.  Willings,  1  Pet.  C.  C.  225,  6 
Fed.  Cas.  No.  3,128. 

Where  there  is  a  sale  by  sample  and  an 
express  warranty,  the  vendee  has  the  right 
to  insist  on  the  test  by  sample.  DeWitt  v. 
Berry,  134  U.  8.  306,  10  S.  Ct.  536,  33  U.  S. 
(L.  ed.)   896. 

Where  there  is  an  express  warranty,  in  a 
sale  by  sample,  that  the  goods  shall  cor- 
respond with  the  sample,  there  can  be  no 
other  warranty  implied.  Monroe  v.  Hickox, 
etc.  Co.  144  Mich.  30,  107  N.  W.  719. 

2.   PABTICfULAB    KiNDS    OF    GOOUS. 

Evidence  that  a  sale  of  fancy  cloakings 
was  made  after  the  exhibition  of  specimens, 
the  vendor  stating  that  the  goods  were  to 
be  of  similar  fabric  and  similar  quality,  has 
been  held  to  show  an  express  warranty. 
Brigg  V.  Hilton,  99  N.  Y.  517,  3  N.  E.  51, 
52  Am.  Rep.  63. 

W^here  barrels  of  apples  are  sold  after  an 
exhibition  of  the  contents  of  two  of  the  bar- 
rels as  samples,  a  representation  by  the  seller 
that  the  remaining  barrels  will  correspond 
to  the  sample  constitutes  an  express  war- 
ranty.   Bernstein  v.  Loomis,  87  N.  Y.  S.  134. 

When  the  vendors  of  cotton  wired  the 
vendees,  guaranteeing,  as  an  inducement  to 
payment,  that  the  shipment  should  '^average 
equal  samples,"  it  was  held  that  this  was 
an  express  warranty  that  the  bulk  of  the 
shipment  in  the  average  should  equal  in  qual- 
ity the  samples.  Hume  v.  Sherman  Oil,  etc. 
Co.  27  Tex.  Civ.  App.  366,  65  S.  W.  390. 

IV*  Kule  in  Pennsylvania, 

In  Pennsylvania  previous  to  the  enactment 
of  a  statute  in  1887  the  rule  implying  a 
warranty  of  quality  from  a  sale  by  sample 
was  not  recognized.  Fraley  v.  Bispham,  10 
Pa.  St.  320,  51  Am.  Dec.  486;  Boyd  v.  Wil- 
son, 83  Pa.  St.  319,  24  Am.  Rep.  176;  Selser 
▼.  Roberts,  105  Pa.  St.  242;  West  Republic 
Min.  Co.  V.  Jones,  108  Pa.  St.  55;  Sidney 
School  Furniture  Co.  v.  School  Dist.  7  Atl. 
66;  Altoona  Iron  Works  v.  Axle  Co.  6  W. 
N.  C.  271;  Sims  v.  Stribler,  13  W.  N.  C.  92; 
Haddock  v.  Meyer,  38  Leg.  Int.  311.  In  Sid- 
ney School  Furniture  Co.  v.  School  Dist. 
supra,  the  court  said:  "The  portion  of  the 
charge  covered  by  the  second  assignment  ot 
error  was  a  distinct  direction  to  the  jury 
that,  upon  a  sale  of  goods  by  sample,  there 
is  an  implied  warranty  that  the  goods  sold 
should  be  of  a  quality  equal  to  that  of  the 
sample.  The  idea  was  repeated  in  the  sec- 
ond clause  of  the  language  excepted  to,  with 
the  additional  statement  that  the  goods  sold 
should  be  equal  in  value  to  the  sample.  That 
this  is  contrary  to  the  perfectly  well  settled 
law   of   this   commonwealth    is   so   manifest 
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that  no  discussion  is  required  to  prove  it. 
Tlie  case  of  Borrekins  v.  Bevan,  3  Rawle  23, 
was  decided  in  1831,  and  from  that  time  to 
the  present  the  doctrine  that,  upon  a  sale  of 
goods  by  sample,  there  is  no  implied  war- 
ranty of  quality  has  received  the  constant 
sanction  of  this  court  without  any  interrup- 
tion. It  has  been  enforced  many  times  in 
circunustances  of  great  hardship  to  the  pur- 
chaser, and  not  without  a  feeling  of  reluc- 
tance on  the  part  of  the  courts,  in  view  cf 
its  apparent  lack  of  justice  in  particular 
cases.  But  it  has  been  enforced  nevertheless, 
and  the  frequency  of  our  judgments  in  ac- 
cordance with  its  terms  has  so  firmly  estab- 
lished it  in  our  system  of  jurisprudence  that 
nothing  but  an  act  of  legislature  can  now 
dislodge  it.  Many  lawyers  and  judges  of  the 
highest  character  think  that  such  a  course 
ought  to  be  taken,  but  until  it  is  taken  we 
do  not  feel  at  liberty  to  change  the  law." 

The  rule  in  that  state  was  that  in  a  sale 
by  sample  the  sample  became  a  guaranty 
only  that  the  article  to  be  delivered  should 
follow  the  kind  of  the  sample,  and  should 
be  merchantable.  Fraley  v.  Bispham,  10  Pa. 
St.  320,  61  Am.  Dec.  486;  Boyd  v.  Wilson, 
83  Pa.  St.  319,  24  Am.  Rep.  176;  Selser  v. 
Roberts,  105  Pa.  St.  242;  West  Republic 
Min.  Co.  V.  Jones,  108  Pa.  St.  55.  See  also 
Jennings  v.  Gratz,  3  Rawle  168,  23  Am.  Dec. 
Ill;  Sims  V.  Stribler,  13  W.  N.  C.  92;  West 
Republic  Min.  Co.  v.  Jones,  108  Pa.  St.  55. 
See  also  Carson  v.  Baillie,  19  Pa.  St.  378, 
57  Am.  Dec.  859;  Borrekins  v.  Bevan,  3 
Rawle  37,  23  Am.  Dec.  85,  dissenting  opinion 
Gibson,  J.  In  Fraley  v.  Bispham,  supra, 
the  court  said:  "The  cause  seems  to  be 
conclusively  governed  by  the  case  of  Borre- 
kins V.  Bevan,  3  Rep.  23,  in  which  the  doc- 
trine of  Chandelor  v.  Lopus,  Cro.  Jas. 
(Eng.)  4,  is  dismiBsed  with  disapprobation, 
and  the  rule  established  that,  in  all  sales  of 
goods  by  bills  of  parcels,  samples,  etc.,  there 
is  an  implied  warranty,  that  the  article  de- 
livered shall  correspond  in  specie  with  the 
commodity  sold,  unless  there  are  facts  and 
circumstances  to  show  that  the  purchaser 
took  upon  himself  the  risk  of  the  kind  as 
well  as  the  quality  of  the  commodity  pur- 
chased. If  that  case  means  anything,  it 
means  this,  that  when  the  thing  is  sold  by 
sample,  and  without  express  warranty,  the 
purchaser  takes  it  at  his  own  risk,  unless  it 
should  prove  to  be  an  article  different  in 
kind;  all  gradations  in  quality  are  at  the 
hazard  of  the  buyer.  But  if  an  article  was 
sold  as  a  diamond,  and  turned  out  ta  be 
glass,  or  when  the  thing  was  sold  as  tea, 
and  was,  in  fact,  chaff,  the  vendor  would  be 
responsible;  thus  rendering  the  seller  liable 
for  a  difference  in  kind,  but  not  for  a  dif> 
ference  in  quality.  Whether  the  rule  in 
Chandelor  and   Lopuis,   to   wit,  express   war- 


ranty or  fraud,  in  all  cases,  both  as  to  kind 
and  quality,  was  better  than  the  one  estab- 
lished in  Borrekins  v.  Bevan,  is  a  matter  of 
little  import  now.  It  is  useless  to  wander 
darkling  among  the  dust  and  mist  of  old 
cases,  to  determine  which  was  best  or  most 
authoritatively  recognized.  Borrekins  v. 
Bevan  haa  been  repeatedly  acknowledged  by 
this  court,  and  is  now  the  law;  that  is  suffi- 
cient." 

Tliis  rule  of  Pennsylvania  was  not,  how- 
ever, unqualified,  for  it  was  held  that  while 
there  was  no  implied  warranty  of  quality  in 
a  sale  by  sample  ordinarily,  yet  if  the  cir- 
cumstances indicated  that  the  sample  was  to 
be  taken  as  the  standard  of  quality,  an  im- 
plication of  warranty  did  arise.  West  Re- 
public Min.  Co.  V.  Jones,  108  Pa.  St.  65; 
Hoffman  v.  Burr,  155  Pa.  St.  218,  26  Atl. 
367;  Simpson  v.  Karr,  22  Pa.  Super.  Ct.  8; 
Sims  V.  Stribler,  13  W.  N.  C.  92.  In  the 
case  last  cited  the  court  said:  'The  law  is 
now  well  settled  in  Pennsylvania  that  a  sale 
of  goods  by  sample  does  not  amount  to  a 
warranty  that  the  article  sold  and  to  be  de- 
livered shall  correspond  in  quality  with  the 
sample.  The  risk  is  that  of  the  purchaser, 
and  to  him  is  applied  the  doctrine  of  caveat 
emptor  in  all  such  purchases.  There  is  no 
implied  warranty  of  the  quality  of  the  com- 
modity, when  goods  are  sold  by  sample,  in 
the  absence  of  fraud  or  circumstances,  to  in- 
dicate that  the  sample  was  to  be  taken  as  a 
standard  of  quality.  The  sample,  under  such 
circumstances,  becomes  a  guarantee  only  that 
the  article  to  be  delivered  shall  follow  its 
kind,  and  be  only  merchantable.  .  .  .  But 
the  law  of  this  case,  as  of  all  the  other  cases 
referred  to,  is  equally  well  established,  that 
when  the  sample  is  made  the  standard  of 
quality  an  implication  of  warranty  arises, 
as  where  the  buyer  orders  goods  of  the  same 
quality  as  the  sample,  or  where  the  seller 
undertakes  to  deliver  them  of  the  same  qual- 
ity. This  is  a  very  different  state  of  facts 
from  a  case  in  which  parties  act  upon  their 
own  judgment,  and  purchasing  upon  sample, 
take  the  risk  of  the  quality  of  tl\e  article  to 
be  delivered  being  better  or  worse  than  the 
sample,  whereby  the  purchaser  takes  the 
chance  of  gaining  or  losing  by  his  contract.*' 

And  it  was  held  that  in  a  sale  of  goods 
ordered  by  sample  there  was  an  implied  war- 
ranty that  the  goods  would  be  identical  in 
kind  with  the  sample,  but  that  there  was  no 
implied  warranty  of  fitness  for  any  particu- 
lar purpose.  American  Mfg.  Co.  v.  Brady, 
61  Pa.  Super.  Ct.  619. 

Whatever  the  exact  state  of  the  earlier  lawr 
of  Pennsylvania  was  in  the  matter  of  warran- 
ty in  a  sale  by  sample  it  was  set  at  rest,  and 
in  harmony  with  the  general  rule,  by  a  stat- 
ute (Act  of  April  13,  1887,  P.  L.  21)  re- 
quiring the  courts  to  read  into  a  contract  of 
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sale  by  sample  ''an  implied  warranty  on  the 
part  of  the  seller  that  the  goods,  chattels  and 
property  sold  and  to  be  delivered  are  the 
same  in  quality  as  the  sample  shoiwn.''  Bal- 
timore Brick  Co.  v.  Coyle,  18  Pa.  Super.  Ct. 
186;  Barnett  v.  Becker,  25  Pa.  Super.  Ct. 
22;  Loyalhajnna  Coal,  etc.  Co.  v.  Penn.  Iron 
Co.  8  Lane.  L.  Rev.  73.  See  also  Hoffmaa  v. 
Burr,  156  Pa.  St.  218,  26  AU.  367. 

An  express  agreement  that  goods  sold  by 
sample  shall  correspond  in  quality  to  the 
sample,  is  aa  express  warranty  to  that  ef- 
fect.   Simpson  v.  Karr,  22  Pa.  Super.  Ct.  8. 

An  order  is.  not  a  sample  order,  within 
the  purport  of  the  Act  of  1887,  where  the 
vendee  visits  aad  inspects  the  vendor's  plant 
and  facilities  and  examines  the  identical 
stock  from  which  the  shipment  is  made. 
Walker  v.  Taylor,  19  Pa.  Super.  Ct.  34. 

An  affidavit  of  defense,  in  an  action  for  the 
purchase  price  of  goods  sold  by  sample,  aX- 
l^ng  that  the  goods  furnished  were  inferior 
to  the  sampled,  was  held  to  be  insufficient  in 
the  absence  of  an  express  warranty,  in  the 
case  of  Badeau  v.  Auerbach,  2  W.  N.  C.  223. 
And  the  same  ruling  was  made  in  Coulston 
V.  City  Nat.  Bank,  4  W.  N.  C.  297.  Neitlier 
of  those  cases  present,  however,  any  reason 
for  their  holdings. 

In  Tennessee  Lumber  Co.  v.  Garrison,  10 
Sadler  67,  13  Atl.  454,  it  appearing  that 
gum  lumber  had  been  ordered  to  correspond 
to  a  sample  submitted  by  mail,  and  that  the 
lumber  delivered  was  very  much  inferior  to 
the  sample,  it  was  held  that  an  affidavit  re- 
citing the  facts  was  sufficient,  and  a  rule  for 
judgment  for  want  of  sufficient  affidavit  was 
discharged. 

r.  Wha$  C&nstiiutes  Saie  5y  Sample. 

1.  GENiaiALLT. 

A  sale  by  sample  is  made  where  a  small 
quantity  of  any  commodity  is  exhibited  by 
the  vendor  as  a  fair  specimen  of  a  larger 
quantity,  called  the  bulk,  which  is  not  pres- 
ent, there  being  no  opportunity  for  a  per- 
sonal examination.  Reynolds  v.  Palmer,  21 
Fed.  433.  So,  the  sale  is  by  sample  where 
certain  determinate  commodities  in  existence, 
and  in  the  seller's  possession,  or  imder  his 
contrdi  at  the  time  of  the  sale,  are  spe- 
cifically sold  by  samples  taken  from  the  bulk 
of  Budi  commodities.  Hargous  v.  Stone,  5 
N.  Y.  73. 

Where  the  designation  of  the  quality  of 
goods  sold  is  by  reference  to  sample,  the  sale 
is  by  sample.  Robert  McLane  Co.  v.  S>weme- 
mann  &  Schkode  (Tex.)  189  S.  W.  282. 

A  sale  by  sample  contemplates  that  the 
goods  are  in  esse,  that  the  sample  is  taken 
from  the  bulk,  and  that  the  latter  is  equal 
in  qualitv  to  the  sample.  Lowenberg  Co.  v. 
Block,  140  N.  Y.  S.  375. 


It  has  been  held  that  only  goods  in  esse 
are  susceptible  of  sale  by  sample.  Gurney 
V.  Atlantic,  etc.  R.  Co.  58  X.  Y.  358;  Brigfj 
v.  Hilton,  99  N.  Y.  517,  3  N.  E.  51,  52  Am 
Rep.  63.  Compare  Henry  v.  Talcott,  175  N. 
Y.  385,  67  N.  £.  617,  wherein  the  court  said: 
**The  rule  is  the  same  whether  the  goods  ^re 
in  existence  at  the  time  of  the  contract  of 
sale  or  are  to  be  manufactured,  although  it 
is  sometimes  said  that  such  a  sale  is  not 
technically  one  by  sample."  Citing  Gurney 
V.  Atlantic,  etc.  R.  Co.  and  Brigg  v.  Hilton, 
supra. 

To  constitute  a  sale  by  sample,  there  must 
be  an  agreement  to  sell  by  sample,  or  at 
least,  an  understanding  of  the  parties  that 
the  sale  is  to  be  by  sample,  from  which  an 
agreement  can  be  inferred.  Hargous  v. 
Stone,  5  N.  Y.  73. 

To  constitute  a  sale  by  sample  it  must 
appear  that  the  parties  contracted  solely 
with  reference  to  the  sample  exhibited;  that 
they  mutually  understood  that  they  were 
dealing  with  the  sample  with  an  agreement 
or  understanding  that  the  bulk  of  the  com- 
modity corresponded  with  it.  Reynolds  v. 
Palmer,  21  Fed.  433;  Browning  v.  McNear, 
145  Cal.  272,  78  Pac.  722;  Gunther  v.  At- 
well,  19  Md.  157;  Day  v.  Raguet,  14  Minn. 
273;  Walter  A.  Wood  Harvester  Co.  v.  Rara- 
berg,  60  Minn,  219,  61  N.  W.  1132;  Wood 
v.  Michaud,  63  Minn.  478,  65  N.  W.  963; 
Cousinery  v.  Pearsall,  40  Super.  Ct.  (N.  Y.) 
113;  Jacobs  v.  Day,  6  Misc.  410,  25  N.  Y.  S. 
763;  New  York  Hydraulic  Press  Brick  Co.  v. 
Gunn,  43  Misc.  330,  87  N.  Y.  S.  168;  E.  T. 
Burrowes  Co.  v.  Rapid  Safety  Filter  Co.  49 
Misc.  539,  97  N.  Y.  S.  1048;  Pascal  v.  Gold- 
stein, 51  Misc.  629,  100  N.  Y.  S.  1025 ;  Wad- 
hams  V.  Balfour,  32  Ore.  313,  51  Pac.  642; 
Proctor  V.  Spratley,  78  Va.  254.  In  Walter 
A.  Wood  Harvester  Co.  v.  Ramberg,  supra, 
the  court  said:  "It  is  evident  that,  by  the 
instructions  which  made  the  exhibited  ma- 
chine an  integral  part  of  the  contract — the 
standard  by  which  to  compare  and  test  the 
one  ordered — the  jury  were  led  into  the 
error  of  supposing  thsit  not  only  should  the 
machines  be  alike  in  character  and  pattern, 
but  also  in  details  of  finish,  in  appearance, 
and  freedom  from  stains  and  rust.  £fVen  if 
the  order  could  be  ignored,  and  the  machine 
on  exhibition  dragged  into  the  contract  en- 
tered into  by  the  parties,  there  was  no  tes- 
timony tending  to  show  that  the  sale  was  by 
sample.  To  constitute  a  sale  by  sample,  so 
as  to  subject  the  seller  to  liability  on  an 
implied  warranty,  even  as  to  quality,  it 
must  be  made  to  appear  that  the  parties 
contracted  solely  with  reference  to  the  sam- 
ple or  article  exhibited,  and  that  it  was 
mutually  understood  they  were  dealing  with 
the  sample  with  the  understanding  that  the 
machine  ordered  uhould  be  like  it.     •     •     • 
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The  evidence  here  came  nowhere  near  what 
the  rule  requires." 

To  effect  a  sale  by  sample,  so  as  to  bind 
the  seller  for  a  correspondence  in  bulk,  it 
must  be  shown  that  the  seller  adopts  the 
sample  as  his  own  description  of  the  bulk, 
and  that  the  buyer  concludes  the  purchase 
on  the  faith  and  credit  of  the  description  so 
given.  Pickrell,  etc.  Co.  v.  Wilson  Wholesale 
Co.  169  N.  C.  381,  86  S.  E.  187. 

In  order  to  constitute  a  sale  by  sample, 
the  sample  must  be  shown  as  an  inducement 
to  the  sale,  must  be  connected  with  the  con- 
tract by  the  circumstances  attending  the  sale 
and  must  be  intended  by  the  parties  as  the 
basis  of  the  sale.  Henry  v.  Talcott,  176  N. 
Y.  385,  67  N.  E.  617,  13  N.  Y.  Ann.  Cas.  219. 

Therefore,  in  a  case  wherein  it  appeared 
that  the  vendor  never  saw  the  samples,  but 
they  were  taken  by  the  vendee  with  the 
knowledge  of  the  vendor,  it  was  held  that  the 
sale  was  not  a  sale  by  sample  within  the  rules 
of  warranty  in  the  case  of  such  a  sale. 
Browning  v.  McNear,  145  Cal.  272,  78  Pac. 
722,  wherein  the  court  said:  "No  sample  of 
this  barley  was  at  any  time  exliibited  or  fur- 
nished by  the  plaintiff.  The  barley  lay  in 
plaintiff's  yard,  and  the  defendant's  agent 
Hickok,  had  examined  it  carefully,  and  on  two 
occasions  samples  were  taken  for  him  by  an- 
other party  under  his  directions,  and,  so  far  as 
appears,  these  samples  were  taken  without  the 
presence  of  plaintiff  and  without  his  knowl- 
edge. It  does  not  even  appear  that  plaintiff 
ever  saw  the  samples,  Hickok  stating  that  he 
was  not  positive  that  he  ever  showed  them  to 
him.  All  that  plaintiff  knew  at  the  time  of  the 
transaction  was,  that  it  was  customary  for 
grain  buyers  to  sample  for  themselves  all 
grain  that  was  for  sale;  that  Hickok  had  in 
fact  selected  and  taken  for  himself  samples 
of  his  barley,  had  sent  a  set  of  the  same  to 
his  principal,  the  defendant,  and  retained  a 
set  in  his  office,  and  that  McNear  was  act- 
ing entirely  upon  the  representations  of  his 
agent,  Hickok,  to  the  effect  that  the  samples 
taken  and  forwarded  by  such  agent  were  in 
fact  fair  samples  of  the  bulk  of  the  barley. 
There  was  no  act  of  any  kind  on  the  part 
of  plaintiff  conveying  the  slightest  intimation 
on  his  part  as  to  the  correctness  of  the 
samples.  It  would  be  a  novel  application  of 
warranty  arising  from  sale  by  sample  to  hold 
that  a  vendor  is  to  be  held  responsible  for  a 
sample  that  he  has  never  seen  or  exhibited, 
and  concerning  which  he  has  made  no  repre- 
sentation, and  which  was  selected  and  taken 
by  the  purchaser  himself  or  his  agent  upon 
an  inspection  of  the  property." 

Where  agents  of  the  vendor  inspect  goods, 
taking  samples  and  making  a  report,  and  the 
vendors  then  show  these  samples  and  the 
report  to  a  prospective  purchaser  and  sell  the 
goodjs  on  the  basis  of  the  report  and  samples, 


the  sale  is  by  sample,  with  warranty.  Rua* 
sell  V.  Nicolopulo,  8  C.  B.  N.  S.  362,  [98  E. 
C  L.  362]  wherein  it  appeared  that  the 
defendants,  the  owners  of  a  cargo  of  wheat 
lying  afloat  in  Queenstown,  caused  their 
agents  to  take  samples  of  the  wheat  and  report 
on  it;  that  before  the  agreement  was  made 
the  defendants  delivered  this  report  and  the 
samples  to  the  plaintiff;  that  the  plaintiff 
bought  the  wheat,  the  contract  being  put 
in  writing  and  containing  this  provisicHi: 
'The  above  cargo  is  accepted  on  the  report 
and  samples  of  Messrs.  Scott  &  Co.  of 
Queenstown."  It  was  said,  per  Willes^  J.: 
'*The  language  here  used  amounts  to  a  war- 
ranty that  the  report  and  the  samples  to- 
gether fairly  represent  what  the  cargo  waA. 
I  do  not  say  that  the  entire  bulk  must  neces- 
sarily equal  the  sample:  there  may  be  a 
certain  amount  of  sea  damage.  But,  if  the 
report  does  not  qualify  the  sample,  it  is  a 
warranty  to  that  extent.  The  only  security 
the  purchasers  have  is  in  the  fact  of  their 
attention  being  drawn  to  the  report  and  the 
Hamples;  and  the  whole  transaction  is  as- 
certained and  regulated  by  the  representa- 
tions therein  contained."  And  Byles,  J. 
said:  "I  also  think  our  judgment  must  be 
for  the  plaintiffs.  It  is  not  unworthy  of 
observation  not  only  that  the  defendants 
had  not  seen  the  cargo  at  the  time  of  mak- 
ing the  bargain,  but  that  they  could  not  see 
it.  The  terms  of  the  contract  clearly 
amount  to  a  warranty  that  the  report  and 
the  samples  shall  fairly  represent  the  quality 
of  the  cargo." 

There  may  be  a  sale  by  sample  although  at 
the  time  of  the  sale  the  sample  is  no  longer  in 
existence,  it  having  been  destroyed  in  the 
process  of  testing  its  quality.  Zabriskie  v. 
Central  Vermont  R.  Co.  131  N.  Y.  72,  29  N. 
£.  1006,  wherein  it  was  held  that  a  sale  of 
coal  "of  the  same  quality  and  kind"  as  fur- 
nished the  preceding  year  was  a  sale  hy 
sample.  The  court  said:  "We  are,  also,  of 
the  opinion  that  the  sale  in  question  waf», 
practically,  a  sale  by  sample.  Although  the 
standard  selected  for  comparison  wajs  not 
present,  or  in  existence,  even,  at  the  time  of 
the  sale,  its  qualities  had  been  observed  and 
demonstrated,  and  were  capable  of  exact  as- 
certainment by  the  evidence  of  those  who  had 
witnessed  the  results  produced  by  the  con- 
sumption of  the  coal.  It  was  unnecessary  for 
the  purpose  of  effecting  a  comparison  of  the 
respective  qualities  of  the  two  specimens  of 
coal  that  they  should  be  present  and  com- 
pared side  by  side,  or  tested  at  the  same  time. 
Tlie  capacity  of  coal  for  generating  heat  and 
steam  determines  its  value,  and  it  is  only  by 
the  destruction  of  the  subject  that  a  standard 
can  be  created  for  comparison.  The  compari- 
son does  not  depend  upon  considerations  of 
external  correspondence  and  appearance,  and 
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this  was  obviously  the  view  which  these  par- 
ties took  of  the  question  while  negotiating  as 
to  the  continuance  of  the  deliveries  of  coal  un- 
der this  contract.  The  standard  selected  for 
testing  the  quality  of  the  goods  sold  was 
considered  sufficiently  definite  and  precise  by 
the  parties  to  the  contract,  and  it  does  not 
appear  that  there  was  any  difficulty  in 
practice  in  applying  it  to  the  subject." 

A  sale  is  none  the  less  a  sale  by  sample 
because  the  sample  is  delivered  some  months 
before  the  sale  and  is  in  the  possession  of 
the  vendee,  not  the  vendor.  Zabriskie  v. 
Central  Vermont  R.  Co.  131  N.  Y.  72,  29  N. 
E.  1006.  See  also  Kupfer  v.  Pellman,  67 
Misc.  149,  121  N.  Y.  S.  1081. 

It  seems  that  a  judicial  sale  cannot  be  a 
sale    by    sample   within    the    rule    raising   a 
warranty  by  implication  in  the  case  of  bucU 
a  sale.    The  Monte  Allegre,  9  Wheat.  616,  6 
U.  8.    (L,  ed.)    174,  wherein  the  court  said: 
*in  support  of  the  claim,  on  the  ground  of 
warranty,    it    is    said    this    was    a    sale    by 
bample,  and  that  all  such   sales  carry  with 
them  a  guaranty,  that  the  article,  in  bulk,  is 
of  the  same  quality,  in  all  respects,  as  the 
sample  exhibited.     If  the  rules  of  law  which 
govern  sales  by  samples  are  at  all  applicable 
to  this  case,  it  becomes  necessary  to  ascertain 
by  whom  the  warranty  is  made.     In  private 
transactions,  no  difficulty  on  this  head  can 
arise.    A   merchant,    who    employs    a    broker 
to  sell  his  goods,  knows,  or  is  presumed  to 
know,  the  state  and  condition  of  the  article 
he  offers  for  sale;  and  if  the  nature  or  situa- 
tion of  the  property  is  such  that  it  cannot  be 
conveniently  examined  in  bulk,  he  has  a  right, 
and  it  is  for  the  convenience  of  trade  that  he 
should  be  permitted,  to  select  a  portion  and 
e.xhibit  it  as   a  specimen   or   sample  of    the 
whole,  and  that  he  should  be  held  responsible 
for  the   truth   of   such   representation.     The 
broker  is  his  special  agent  for  this  purpoHo, 
and    goes    into    the    market,    clothed    with 
authority    to    bind    h\»    principal.      In    such 
cases,  if  the  article  does  not  correspond  with 
the    sample,    the    injured    purchaser    knows 
where  to  look  for  redress;  and  the  owner  is 
justly  chargeable    with   the   loss,  as  he  was 
bound  to  know  the  condition  of  his  own  prop- 
erty, and  to  send  out  a  fair  sample,  if  he 
undertook    to    sell    in    that    way.      But    in 
judicial  sales,   like  the  present,  there  is  no 
analogy  whatever  to  such  practice.    The  pro- 
ceedings are,  altogether,  hostile  to  the  owner 
of  the  goods  sold,  which  are  taken  against 
his  will,  and  exposed  to  sale  without  his  con- 
sent.    And   it   would   be  great   injustice   to 
make  him  responsible  for  the  quality  of  the 
goods  thus   taken   from   him.     Nor   can   the 
marshal,  or  auctioneer,   while  acting   within 
the  scope  of  their  authority,  be  considered,  in 
any  respect  whatever,  as  warranting  the  prop- 
erty sold.     The  marshal,  from  the  nature  of 


the  transaction,  must  be  ignorant  of  the 
particular  state  and  condition  of  the  prop- 
erty. He  is  the  mere  minister  of  the  law, 
to  execute  the  order  of  the  court;  and  a  due 
discharge  of  his  duty  does  not  require  more 
than  that  he  should  give  to  purchasers  a  fair 
opportunity  of  examining  and  informing 
themselves  of  the  nature  and  condition  of  the 
property  offered  for  sale.  An  auctioneer,  in 
the  ordinary  discharge  of  his  duty,  is  only  an 
agent  to  sell;  and  in  the  present  case,  he  act- 
ed only  as  the  special  agent  of  the  marshal, 
without  any  authority,  express  or  implied, 
to  go  beyond  the  single  act  of  selling  the 
goods.  And  the  marshal,  as  an  officer  to 
execute  the  orders  of  the  court,  has  no 
authority,  in  his  official  character,  to  do  any 
act  that  shall,  expressly  or  impliedly,  bind 
anyone  by  warranty.  .  .  .  This  was  not  a 
sale  by  sample,  according  to  the  mercantile 
understanding  of  that  practice,  or  the  legal 
acceptation  of  the  term." 

In  the  case  of  Gunther  y.  Atwell,  19  Md. 
157,  the  court  discussed  as  follows  the  rules 
regarding  what  constitutes  a  sale  by  sample 
so  as  to  make  a  vendor  liable  by  implication 
for  a  failure  of  the  goods  to  correspond  in 
quality    with    the  sample:      "In    order    that 
this  principle  may  be  applied,  it  is  necessary, 
in  making  the  sale,  that  the  sample  should 
be  so  used  between  the  buyer  and  seller,  as 
to  express  or  become  a  part  of  the  contract; 
or,  in  other  words,  that  the  sample  should 
amount  to,  and  take  the  place  of,  an  express 
averment  by  the  seller  of  the  condition  and 
quality   of   the   goods   sold,   upon   which   the 
buyer   relies   in  making  the   purchase.     The 
mere  exhibition   of  a   sample  by   the  seller, 
and  examination  of  it  by  the  buyer,  does  not 
amount  to  such  an  averment,  unless,  from  all 
the  facts  or  circumstances  in  the  case,  it  can 
be  presumed  that  an  understanding  is  arrived 
at  between  the  parties,  that  the  bulk  is  to 
correspond   with    the   sample.      ,     ,     .     The 
reasonable  deduction  from  these  cases  is,  that 
to  effect  a  sale  by  sample,  so  as    to  bind  the 
seller  for  a  correspondence  in  bulk,  it  must 
be  shown  that  the  seller  adopts  the  sample  as 
his  own  description  of  the  bulk,  and  that  the 
buyer  concludes  the  purchase  upon  the  faith 
and  credit  of  the  description  so  given.    Upon 
this    theory,    it   is   obvious    that    in    making 
sales,  samples  may  be  exhibited  and  examined 
without  implying,  as  a  part  of  the  contract 
of   sale,  any  obligation   that  the  bulk  shall 
correspond  with  the  sample.     In  cases  where 
both   buyer   and   seller   deal   with   a   specific 
article  or  lot  of  merchandise  by  sample,  and 
the  buyer  knows,  or  from  the  usage  of  the 
trade,  or  circumstances  in  the  case,  is  author- 
ized to  presume  that  the  seller  has  no  knowl- 
edge of  the  bulk,  other  than  that  afforded  by 
an  inspection  of  the  sample,  an  obligation  for 
a    correspondence    of    the    bulk,    could    not 
reasonably  be  implied  as  a  part  of  the  con- 
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tract,  for  the  buyer  could  sot,  in  such  a  case, 
assume  the  exhibition  or  use  of  the  sample  to 
be  a  representation  of  quality  by  the  seller. 
The  fact  that  the  seller's  ignorance  of  the 
quality  of  the  bulk  is  known  to  the  buyer, 
is  sufficient  to  put  him  on  his  guard,  and  en- 
able him  to  protect  himself  by  an  actual  in- 
spection of  the  bulk,  if  that  be  possible,  or  by 
an  express  stipulation.  With  a  knowledge  of 
the  bulk  equal  to  that  of  the  seller,  there 
would  seem  to  be  but  little  or  no  reason  for 
permitting  the  buyer  to  hold  the  seller,  whom 
he  knows  to  be  ignorant  of  the  actual  quality 
and  condition  of  the  bulk,  as  contracting  by 
implication  for  a  correspondence  of  it  with 
the  sample.  Strictly  speaking,  a  sale  by 
sample  would  seem  to  imply  an  obligation  on 
the  part  of  the  seller  for  correspondence  in 
condition  and  quality,  only  when  the  buyer 
knows,  or  is  justified  in  assuming  that  the 
seller,  or  some  one  acting  for  him,  or  for 
whose  act,  in  that  respect,  the  seller  could 
be  held  responsible,  has  exercised  a  discretion 
in  selecting  the  sample.  In  cases  where  the 
sample  is  drawn  and  prepared,  without  the 
exercise  of  such  a  discretion,  in  a  mode  pre- 
scribed by  law,  the  reason  against  the  impli- 
cation of  an  obligation  for  a  correspondence 
of  the  bulk  with  the  sample  is  still  stronger, 
for  both  buyer  and  seller  are  presumed  to 
have  a  knowledge  of  the  mode  of  drawing  the 
sample,  and  of  the  fact  that  from  the  mode 
of  drawing,  it  may  not  truly  represent  the 
condition  and  quality  of  the  bulk." 

There  must  be  evidence  sufficient  to  support 
a  finding  that  a  sale  was  by  sample,  or  the 
finding  cannot  stand.     Browning  v.  McNear, 
145    Cal.    272,    78    Pac    722.      In    Proctor 
V.    Spratley,    78    Va.    254,    the    court    said: 
"The  first  instruction  asked  for  by  the  de- 
fendant and  refused  by  the  court  is  mani- 
festly untenable  in  law,  in  that  it  instructs 
the  jury  to  assume  that,  although  there  was 
no  express  or  implied  understanding  between 
the  contracting  parties  that  the  bulk  of  the 
goods    should    correspond    with    the   portion 
exhibited,  yet,  if  there  was  a  sample  exhibit- 
ed, the  sale  was  a  sale  by  sample,  unless  the 
vender  both  declined  to  sell  by  it  and  also 
required  the  purchaser  to  inspect  the  bulk 
at  his  own  risk;  and  that,  in  some  cases,  the 
jury  may  assume,  where  a  sample  is  exhibit- . 
ed,  that  the  sale  is  a  sale  by  sample,  even 
although   the   vendor   may   expressly   decline 
to  sell  by  it,  and  may  require  the  purchaser 
to  inspect  the  bulk  at  his  own  risk.     That 
a  jury  can  never  assume  that  a  sale  is  a  sale 
by  sample,  the  court  in  Beime  v.  Dord,  6  N. 
Y.  98,  say,  *to  authorize  a  jury  to  find  such 
a  contract,  the  evidence  must  satisfactorily 
show  that  the  parties  contracted  solely  with 
reference  to  the  sample  exhibited.*  " 

It  is  a  question  for  the  jury,  under  all  the 
circumstances,   whether  the  parties  intended 


the  sale  to  be  made  by  sample.  Beime  t. 
Dord,  5  N.  Y.  95,  55  Am.  Dec  321;  Henry 
V.  Talcott,  176  N.  Y.  385,  67  N.  B.  617; 
New  York  Hydraulic  Press  Brick  Co.  ▼. 
Gunn,  43  Misc.  380,  87  N.  Y.  S.  168;  Wad- 
hams  V.  Balfour,  32  Ore.  313,  51  Pac.  642; 
Jones  V.  Wasson,  3  Baxt.  (Tenn.)  211.  8ee 
also  Smith  v.  Hughes,  L.  R.  6  V.  B.  (Eng.) 
597,  40  L.  J.  Q.  B.  221. 

2.  Mere  Exhibition  or  Sample. 

A  technical  sale  by  sample  is  not  accom- 
plished  whenever   a   specimen   of   the   thing^ 
under  consideration  is  exhibited  or  discussed 
during  the  progress  of   negotiation.     There 
must  be  a  definite  intention  on  the  part  of 
both  vendor  and  vendee  that  a  definite  article 
shall  be  the  standard  to  which  the  bulk  shall 
conform.    In  re  Nathan,  200  Fed.  379,  118  C. 
C.  A.  531;   Gunther  v.  Atwell,  19  Md.  157; 
Columbia  River  Packers'  Assoc,  v.  Springfield 
Grocer  Co.  129  Mo.  App.  132,  108  S.  W.  113; 
Beirne  v.  Dord,  5  N.  Y.  95,  55  Am.  Dec.  321^ 
affirming  2  Sandf.  89,  4  Duer  67;   Henry  v. 
Talcott,  175  N.  Y.  385,  67  N.  E.  617;  Waring 
V.  Mason,  18  Wend.    (N.  Y.)   425;  Jacobs  v. 
Day,  5  Misc.  410,  75  N.  Y.  S.  763;  Pascal  v. 
Goldstein,  51  Misc.  629,  100  N.  Y.  S.  1025; 
Cousinery  v.  Pearsall,  40  Super.  Ct.  (N.  Y.) 
113;   Pickrell,  etc.  Co.  v.   Wilson  Wholesale 
Co.  reported  in  full  post,  this  volume,  at  page 
344.      In   Beirne   v.    Dord,   supra,   the   court 
said:    "But  the  mere  circumstance  that  the 
seller  exhibits  a  sample,  at  the  time  of  the 
sale,   wiU   not   of  itself   make  it  a  sale   by 
sample,  as  to  subject  the  seller  to  liability  on 
an  implied  warranty  as  to  the  nature  and 
quality    of   the    goods;    because,    it    may    be 
exhibited,  not  as  a  warranty  that  the  bulk 
corresponds  to  it,  but  merely  to  enable  the 
purchaser  to  form  a  judgment  on  its  kind  and 
quality.    If  the  contract  be  connected,  by  the 
circumstances   attending   the   sale,   with   the 
sample,  and  refer  to  it,  and  it  be  exhibited 
as  the  inducement  to  the  contract,  it  may  be 
a  sale  by  sample;  and  then  the  consequence 
follows,  that  the  seller  warrants  the  bulk  of 
the  goods  to  correspond  with  the  specimen 
exhibited  as  a  sample.     Whether  a  sale  be  a 
sale  by  sample,  or  not,  is  a  question  of  fact 
for  the  jury  to  find  from  the  evidence  in  each 
case;  and  to  authorize  a  jury  to  find  such  a 
contract,  the  evidence  must  satisfactorily  show 
that  the  parties  contracted  solely  in  reference 
to  the  sample  exhibited.    That  they  mutually 
understood  that  they  were  dealing  with  the 
sample   as    an    agreement   or   understanding 
that  the  bulk  of  the  commodity  corresponded 
with  it:  or,  in  other  words,  the  evidence  must  - 
be  such  as  to  authorize  the  jury,  under  all 
the  circumstances  of  the  case,  to  find  that  the 
sale  was  intended  by  the  parties  as  a  sale  by 
sample." 
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Exhibiting  a  sample  does  not  constitute  a 
sale  one  by  sample  if  the  contract  is  that  the 
goods  furnished  shall  be  essentially  different 
from  the  sample.  Day  v.  Raguet,  14  Minn. 
273,  wherein  the  court  said :  "To  constitute  a 
sale  by  sample,  in  the  legal  sense  of  that  term, 
it  must  appear  that  the  parties  contracted 
solely  in  reference  to  the  sample  or  article 
exhibited,  and  that  both  mutually  understood 
they  were  dealing  with  the  sample  with  an 
understanding  that  the  bulk  was  like  it. 
.  .  .  The  case  at  bar  does  not  come  within 
this  rule.  It  expressly  appears  that  the 
whisky  contracted  to  be  sold  was  essential- 
ly different  from  that  exhibited  at  the  making 
of  the  contract;  the  distinguishing  elements 
of  a  sale  by  sample  are  wanting." 

3.  Examination  bt  Purchases. 

A  sale  is  not  by  sample,  so  as  to  give  rise 
to  an  implied  warranty,  where  the  vendee  has 
full  opportunity  to  examine  and  inspect  the 
bulk  of  the  goods  and  does  not  rely  solely 
on  an  examination  of  the  sample.  Rockford 
Wholesale  Grocery  Co.  v.  Stevenson,  66  111. 
App.  609;  Hargous  v.  Stone,  5  N.  Y.  73;  Burt 
▼.  Dutcher,  34  N.  Y.  496;  Salisbury  v.  Stainer, 
19  Wend.  159,  32  Am.  Dec.  437;  Koop  v. 
Handy,  41  Barb.  (N.  Y.)  464;  Borthwick  v. 
Young,  12  Ont.  App.  671.  In  Salisbury  ▼. 
Stainer,  supra,  it  was  said:  "This  was  not 
a  sale  by  sample.  Salisbury  was  told  to 
examine  and  did  examine  the  hemp  for  him- 
self. He  inspected  the  bales,  cut  open  one  of 
them,  and  was  at  liberty  to  open  others,  had 
be  chosen  to  do  so.  If  he  was  not  satisfied  of 
the  quality  and  condition  of  the  goods,  he 
should  either  have  proceeded  to  a  further  ex- 
amination, or  provided  against  a  possible 
lose  by  requiring  a  warranty.  Where  the  pur- 
chaser has  an  opportunity  to  inspect  the 
goods,  no  principle  is  better  settled  than  that 
the  seller,  in  the  absence  of  fraud,  is  not 
answerable  for  latent  defects.  The  rule  in 
such  cases  is  caveat  emptor.  The  judge  erred 
charging  the  jury  that  there  was  an  implied 
warranty  that  the  inside  should  correspond 
with  the  outside  of  the  bales." 

But  the  fact  that  a  personal  examination 
of  the  bulk  of  goods  by  the  purchaser,  at  the 
time  of  the  sale,  is  not  practicable  or  conven- 
ient, furnishes  no  sufficient  ground,  of  itself, 
to  say  that  the  sale  is  by  sample,  although  it 
is  a  strong  circumstance.  Beime  v.  Dord,  5  N. 
Y.  95,  55  Am.  Dec.  321,  wherein  it  was  said: 
'That  a  personal  examination  of  \he  bulk  of 
the  ofoods  by  the  purchaser,  at  the  time  of 
the  sale,  is  not  practicable  or  convenient,  fur- 
ni«hefi  no  sufficient  ground,  of  itself,  to  say 
that  the  sale  is  by  sample.  Tlie  want  of  an 
opportunity,  from  whatever  cause,  for  such 
an  examination,  is  doubtless  a  strong  fact  in 


reference  to  the  question  of  the  character  of 
the  sale,  whether  it  was  or  not  made  by 
sample.  But  it  is,  nevertheless,  true,  that  a 
contract  of  sale  by  sample  may  be  made, 
whether  such  examination  be  practicable  or 
not,  if  the  parties  so  agree.  Where  the  acts 
and  declarations  of  the  parties  in  making 
the  contract  for  the  sale  of  goods  are  of 
doubtful  construction,  evidence  that  it  was 
impracticable  or  inconvenient  to  examine 
the  bulk  of  the  goods,  would  be  proper,  and 
in  connection  with  evidence  of  other  circum- 
stances attending  the  transaction,  might  aid 
in  coming  to  a  correct  conclusion  in  respect 
to  the  true  character  of  the  contract." 

But  a  contract  of  sale  which  points  out  a 
known  and  ascertainable  standard  by  which 
to  judge  the  quality  of  goods  sold,  is,  for  all 
practical  purposes,  a  sale  by  sample,  and 
renders  the  vendor  liable  for  damages  on  a 
breach  of  warranty,  although  there  is  an 
acceptance  after  an  opportunity  to  inspect 
the  goods.  Zabriskie  v.  Central  Vermont 
R.  Co.  131  N.  Y.  72,  29  N.  E.  1006. 

When  the  goods  are  in  the  presence  of  the 
parties  at  the  time  of  the  sale  and  an 
adequate  examination  can  be  made,  even  if  it 
is  inconvenient  or  difficult,  the  sale  is  not  to 
be  regarded  as  made  hy  sample  in  the  absence 
of  an  express  agreement  to  that  effect.  Henry 
V.  Talcott,  175  N.  Y.  386,  67  N.  E.  617,  13 
N.  Y.  Ann.  Cas.  219,  wherein  the  court  said: 
"When  the  goodfi  are  in  the  presence  of  the 
parties  at  the  time  of  the  sale  and  an 
adequate  examination  can  be  made,  even  if  it 
is  inconvenient  or  difficult,  according  to  the 
weight  of  authority  the  sale  is  not  to  be 
regarded  as  made  by  sample  in  the  absence 
of  an  express  agreement  to  that  effect. 
Parties  can  make  their  own  bargains  and 
whatever  they  actually  agree  to  they  must 
abide  by,  but  when  nothing  is  said  or  writ- 
ten upon  the  subject  and  the  buyer  has  ample 
opportunity  to  examine  and  inspect  for  him- 
self and  to  thus  learn  the  quality,  in  the 
absence  of  fraud,  there  is  no  warranty, 
even  if  samples  are  exhibited  by  the  seller, 
because  the  parties  stand  upon  an  equal  foot- 
ing and  the  interests  of  commerce  require 
that  the  rule  of  caveat  emptor  should  apply. 
Under  such  circumstances,  if  the  buyer  dis- 
trusts his  own  judgment  he  should  exact  a 
collateral  warranty,  made  in  express  terms, 
and  not  rely  upon  the  silent  affirmation  of 
the  sample;  otherwise,  if  an  examination  is 
practicable,  he  must  make  it  at  his  peril,  for 
if  no  advantage  is  taken  of  him  through 
misrepresentation  or  fraud,  the  law  requires 
him  to  look  out  for  himself.  We  thus  reach 
the  foundation  upon  which  sales  by  samples 
rest,  for  it  is  the  absence  of  an  adequate 
opportunity  for  inspection  that  excepts  such 
sales  from  the  rule  of  caveat  emptor." 
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4.  Sale  by  Manufacturkb. 

Where  manufacturers  are  furnished  a 
specimen  to  aid  them  as  a  guide  in  the  manu- 
facture of  goods  ordered,  but  it  is  not  re- 
quired that  the  goods  shall  conform  strictly 
to  the  specimen,  the  sale  of  the  goods  manu- 
factured is  not  a  sale  by  sample.  Baylis  v. 
VVeibezahl,  42  Misc.  178,  85  N.  Y.  S.  355; 
Ix)wenberg  Co.  v.  Block,  140  N.  Y.  S.  375; 
Gurnev  v.  Atlantic,  etc.  R.  Co.  58  N.  Y.  358. 
In  Baylis  v.  Weibezahl,  supra,  the  court 
said:  "Nor  was  the  contract  made  accord- 
ing to  a  sample,  and  hence  no  warranty  can 
he  read  into  it  on  any  such  theory.  In  fact 
there  was  no  sample,  for  the  'Triumph'  was 
not  furnished  as  a  sample  to  which  the  arti- 
cles to  be  manufactured  had  to  conform  in 
every  particular,  but  as  a  guide  to  aid  the 
plaintiffs  in  the  manufacture  of  the  articles 
contracted  for."  In  Lowenberg  Co.  v.  Block, 
140  N.  Y.  S.  375,  it  was  said :  "Here  a  coat 
was  exhibited  and  then  a  contract  entered 
into  to  manufacture  that  style  of  coat  ac- 
cording to  the  measurements  furnished  by 
the  defendant.  The  case  at  bar  seems  on  all 
fours  with  Smith  v.  Coe  [55  App.  Div.  585, 
67  N.  Y.  S.  350,  affirmed  170  K.  Y.  162,  63 
N.  E.  57],  where  it  was  held  that  the  mere 
fact  that  the  buyer  selected  a  certain  type 
or  style  of  bicycle  and  ordered  bicycles  of 
the  same  kind  with  detailed  specifications 
did  not  constitute  a  sale  by  sample." 

Even  if  the  word  "sample**  is  used  in  a 
written  order  for  goods  to  be  manufactured, 
tlie  sale  is  not  by  sample  if  the  order  con- 
tains minute  specifications  and  descriptions, 
involving  a  great  number  of  changes,  varia- 
tions, and  differences  between  the  article  to 
be  made  and  the  sample  shown.  Smith  v. 
Coe,  55  App.  Div.  586,  67  N.  Y.  S.  350,  af- 
firmed 170  N.  Y.  162,  63  N.  E.  57.  See  also 
Henry  v.  Talcott,  175  N.  Y.  385,  67  N.  E. 
617. 

6.  Written  Contract. 

Where  contracts  for  the  sale  of  goods  have, 
after  preliminary  oral  negotiations  and  let- 
ters, been  reduced  to  writing  and  the  writ- 
ten contract  contains  no  reference  to  stipu- 
lation for  samples,  the  sale  is  by  description 
rather  than  by  sample.  Androvette  v.  Parks, 
207  Mass.  86,  92  N.  E,  1006. 

Although  the  seller  of  goods  shows  a 
sample  and  represents  that  the  bulk  is  equal 
in  quality  thereto,  if  there  is  a  sale  note,  or 
written  contract  which  does  not  refer  to  the 
sample,  it  is  not  a  sale  by  sample.  In  such 
a  case  the  buyer's  remedy  is  not  on  a  war- 
ranty but  is  an  action  on  the  case  for  deceit. 
Meyer  v.  Evcrth,  4  Campb.  (Eng.)  22; 
Gardiner  v.  Gray,  4  Campb.  (Eng.)  144,  16 
Rev,  Rep.  764.  See  also  Powell  v.  Horton, 
2  Ring.  N.  Cas.   068,  29   E.   C.  L.  452.     In 


the  oase  first  cited  it  was  said,  per  Lord 
Ellenborough :  "You  should  have  declared 
in  case  for  a  deceitful  representation.  It 
was  no  part  of  the  contract  that  the  su^ar 
should  be  equal  to  the  sample.  Where  goods 
are  sold  in  this  way,  I  think  evidence  might 
be  admissible  to  show  that,  at  the  time  of 
the  sale,  a  sample  was  fraudulently  exhibited 
to  deceive  the  buyers,  whereby  the  plaintiff 
had  been  induced  to  purchase  the  commodity, 
which  turned  out  of  greatly  inferior  quality 
and  value.  But  when  the  sale  note  is  silent 
as  to  the  sample,  I  cannot  permit  it  to  be 
incorporated  into  the  contract.  This  would 
be  contrary  to  Meres  v.  Ansell,  3  Wills.  275, 
and  would  amount  to  an  admission  of  parol 
evidence  to  contradict  a  written  document. 
In  truth,  the  present  was  not  a  sale  by  sam- 
ple; and  the  sample  can  only  be  used  as  evi- 
dence of  a  deceitful  representation.** 

In  Gardiner  v.  Gray,  4  Campb.  (Eng.)  144, 
Lord  Ellenborough  said:  "I  think  the  plain- 
tiff cannot  recover  on  the  count  alleging  that 
the  silk  should  correspond  with  the  sample. 
The  written  contract  containing  no  such 
stipulation,  I  cannot  allow  it  to  be  super- 
added by  parol  testimony.  This  was  not  a 
sale  by  sample.  The  sample  was  not  pro- 
duced as  a  warranty  that  the  bulk  corre- 
sponded with  it,  but  to  enable  the  purchaser 
to  form  a  reasonable  judgment  of  the  com- 
modity.** See  also  Pickrell,  etc.  Co.  v.  Wil- 
son Wholesale  Co.  reported  in  full,  post, 
this  volume,  at  page  344,  and  second  appeal 
in  the  same  case,  91  S.  E.  353. 

6.  Particular  Kinds  of  Goods. 

A  sale  of  "fair  merchantable  sassafras 
wood"  is  a  sale  by  description  and  it  is  not 
a  sale  by  sample  even  though  samples  are 
shown.  Tye  v.  P^nmore,  3  Campb.  (Eng.) 
462,  wherein  the  court  said:  "This  is  not  a 
sale  by  sample.  It  is  not  enough  for  the 
plaintiff  to  prove  that  the  wood  corresponds 
in  quality  with  the  specimen  exliibited  to  the 
defendant  before  the  sale.  The  question  is, 
wliether  it  was  in  the  understanding  of  the 
trade  'fair  merchantable  sassafras  wood;* 
which  it  is  clearly  proved  not  to  have  been. 
It  is  immaterial  that  the  defendant  is  a 
druggist,  and  skilled  in  the  nature  of  medici- 
nal woods.  He  was  not  bound  to  exercise 
his  skill,  having  an  express  undertaking  from 
the  vendor  as  to  the  quality  of  the  commod- 
ity.** 

A  contract  for  the  sale  of  a  motor  car  in 
all  respects  similar  to  one  sold  to  a  named 
person  has  been  held  to  be  in  a  sense  a  sale 
by  sample.  Trethewey  v.  Moyes,  230  Ont.  W. 
Rep.  503,  8  Dominion  L.  Rep.  280,  4  Ont. 
W.  N.  445. 

Where  a  contract  for  the  sale  of  china 
clay  referred  to  "P.  &  G.*'  brand  and  letters 
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between  the  parties  indicated  that  the  trade 
name  referred  to  a  sample  of  clay,  and  not 
to  a  known  commercial  brand,  it  waa  held 
that  the  facts  constituted  a  sale  by  sample. 
Meyer  v.  Everett  Pulp,  etc.  Co.  193  Fed.  867, 
113  C.  C.  A.  643. 

An  order  of  a  quantity  of  steel  ''same 
quality  as  last"  is  a  sale  by  sample.  Bag- 
ley  y.  Cleveland  Rolling  Mill  Co.  21  Fed. 
159. 

Where  samples  of  tobacco  were  drawn  and 
prepared  by  a  state  inspector,  and  where  it 
was  known  that  the  vendors  themselves  had 
no  other  knowledge  of  the  character  of  the 
tobacco  than  that  obtained  from  the  Bam< 
pies,  it  was  held  that  the  sale  was  not  such 
a  sale  by  sample  as  would  contain  an  im- 
plied warranty  of  quality.  Gunther  v.  At- 
well,  10  Md.  157,  wherein  it  was  said:  "The 
samples  of  the  tobacco  sold  in  this  case  were 
drawn  and  prepared  by  a  state  inspector,  in 
the  mode  prescribed  by  the  statutes  regulat- 
ing tobacco  inspections,  and  although  the  ap- 
pellants are  not  shown  to  have  had  other 
knowledge  of  the  tobacco  than  that  derived 
from  the  samples,  the  custom  of  dealers  in 
buying  and  selling  by  such  samples  was 
clearly  proved.  Upon  this  statement  of 
facts,  we  must  presume  that  the  appellants 
had  no  knowledge  of  the  true  quality  of  the 
tobacco  at  the  time  it  was  sold,  and  that 
they,  as  did  the  appellee,  dealt  with  the  bulk 
upon  the  credit  of  the  samples  alone.  The 
samples  were  prepared  by  the  state  inspector, 
and  his  agency  in  performing  that  duty,  was 
as  much  in  behalf  of  the  buyer  as  the  seller; 
and  neither  buyer  nor  seller  has  cause  of 
complaint  nor  right  of  redress,  either  from 
the  other,  for  any  mistake  as  to  the  condi- 
tion or  quality,  if,  with  mutual  knowledge 
and  good  faith,  they  buy  and  sell  upon  the 
credit  of  samples  thus  obtained.  We  think 
the  appellants'  first  prayer  should  have  been 
granted,  as,  in  our  opinion,  there  was  no 
implied  obligation  or  warranty  on  the  part 
of  the  appellants,  that  the  bulk  of  the  to- 
bacco sold  should  correspond  in  quality  with 
the  samples  exhibited  by  them  in  making  the 
sale  to  the  appellee." 

Proof  that  a  seller  of  tobacco  drew  bunches 
from  several  of  the  cases,  showing  them  to 
the  buyer,  and  saying  that  he  would  war- 
rant the  tobacco  to  be  like  those  bunches  all 
the  way  through,  has  been  held  to  justify  a 
finding  by  the  jury  that  the  sale  was  by 
sample.     Atwater  v.  Clancy,  107  Mass.  360. 

For  a  holding  that  on  the  evidence  the 
jury  could  properly  find  a  sale  of  bricks  to 
be  by  sample,  see  Gascoigne  v.  Cary  Brick 
Co.  reported  in  full,  post,  this  volume,  at 
page  330. 

In  Cox  V.  Andersfen,  194  Mass.  136,  80  N. 
E.  236,  a  sale  of  "river  anthracite"  was  held 
not  to  be  a  sale  by  sample  and  not  to  contain 


an  implied  warranty.  The  facts  were  set 
out  as  follows,  in  the  master's  report: 
"Owing  to  the  stringency  in  the  coal  market 
and  the  difiiculty  of  obtaining  a  sufficient 
supply  of  anthracite  coal,  because  of  the 
strike,  the  defendant  sent  his  agent,  one 
EUicutt,  to  Pennsylvania  to  see  what  coal 
he  could  purchase  there.  Upon  learning  for 
the  first  time  that  there  was  a  commodity 
called  'river  anthracite,'  the  defendant's 
agent  saw  the  plaintiff  at  the  latter's  office 
during  the  morning  of  September  26,  1902, 
and  inquired  if  he  had  river  anthracite  coal 
to  sell.  The  plaintiff  replied  that  he  then 
was  shipping  some  river  anthracite  coal  to 
other  parties,  and  could  not  tell  certainly 
whether  he  could  obtain  enough  additional 
coal  to  supply  all  the  defendant  wanted,  but 
thought  that  he  could.  The  character  of 
river  anthracite  coal  and  its  component  parts 
were  explained  to  Ellicutt,  and  the  plaintiff 
stated  that  he  bought  the  coal  from  the  men 
on  the  river  who  dredged  it,  and  that  he 
sold  it  as  he  bought  it,  and  that  it  might 
run  a  little  better  or  a  little  worse  than  the 
coal  which  the  plaintiff  had  in  his  office,  a 
specimen  of  which  was  shown  to  Ellicutt. 
llie  plaintiff  also  offered  to  show  Ellicutt 
the  process  of  dredging  coal  from  the  river, 
but  the  latter  declined  on  account  of  lack  of 
time.  Ellicutt  said  he  would  take  the  coal 
'as  is,  I  am  going  to  take  care  of  it,'  and  a 
tentative  agreement  was  reached,  provided 
the  plaintiff  could  obtain  the  requisite  addi- 
tional amount  from  the  dredger  men  at  the 
same  price  he  then  was  paying,  by  which  the 
plaintiff  was  to  sell  to  the  defendant  fifteen 
hundred  tons  of  river  anthracite  at  $2  a 
gross  ton,  four  to  six  cars  daily,  delivered 
on  the  railroad  cars  at  the  shipping  point 
ntar  Harrisburg,  consigned  to  C.  P.  Ander- 
sen at  South  Amboy,  which  is  the  point 
where  the  coal  shipped  by  rail  reached  water 
transportation.  The  plaintiff  had  been  deal- 
ing in  river  anthracite  for  only  a  few  months 
previous,  and  this  was  the  first  time  that 
the  defendant  or  his  agent  Ellicutt  had  pur- 
chased river  anthracite  coal.  Tlie  defend- 
ant's agent  then  reduced  the  agreement 
reached  during  the  morning,  as  he  under- 
stood it,  into  writing  in  the  form  of  a  letter 
to  the  plaintiff  confirming  their  conversa- 
tion, and  called  on  the  plaintiff  during  the 
afternoon  of  the  same  day,  when  he  was  in- 
formed by  the  plaintiff  that  the  latter 
thought  he  could  obtain  the  coal  for  the 
defendant,  and  that  he  would  begin  ship- 
ments in  a  short  time,  and  it  was  arranged 
that  the  plaintiff  should  ring  up  the  defend- 
ant's agent  on  the  following  day  by  tele- 
phone at  Altoona,  Pennsylvania,  where  the 
latter  was  going  in  search  of  more  coal,  anil 
inform  him  definitely  whether  the  plaintiff 
could  furnish  the  coal.    On  the  following  day 
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the  plaintiff  wrote  to  the  defendant  in  re- 
gard to  the  conversation  with  the  defendant's 
agent  on  the  day  previous,  and  stated  that 
he  was  sending  by  express  a  sample  of  the 
river  anthracite  coal  and  said  therein  'it 
may  run  a  little  better,  or  a  little  worse, 
we  take  it  as  we  get  it  and  so  ship  it.'  .  .  . 
The  master  found  that  there  was  no  sale  by 
sample,  nor  an  agreement  that  the  river 
anthracite  coal  to  be  delivered  should  be 
equal  in  quality  to  the  specimen  shown  Elli- 
cutt,  or  to  that  sent  to  the  defendant,  which 
specimens  he  found  were  shown  for  the  pur- 
pose of  conveying  to  those  unfamiliar  with 
the  commodity  called  river  anthracite  coal 
a  knowledge  of  its  characteristics  and  com- 
ponent parts."  The  finding  of  the  master 
was  approved  by  the  court  as  follows:  *'We 
are  of  opinion  that  on  the  facts  stated  in  his 
report  the  master  cannot  be  held  to  be  wrong 
in  finding  as  a  fact  that  the  sale  was  not  a 
sale  by  sample.  The  specimen  shown  the  de- 
fendant's agent  Ellicutt,  on  September  26, 
was  not  called  a  sample  by  the  plaintiff;  and, 
although  that  sent  to  the  defendant  by  ex- 
press on  September  27  was  spoken  of  in  the 
plaintiff's  letter  as  a  sample,  that  did  not 
prevent  the  master  from  finding  that  the 
sale  made  was  a  sale  of  the  coal  as  the  plain- 
tiff received  it  from  the  dredgers,  whether 
better  or  worse  than  the  specimens." 

*  In  Wood  v.  Michaud,  63  Minn.  478,  66  N. 
W.  963,  the  court  said:  "To  constitute  a 
sale  by  sample,  in  the  legal  sense  of  that 
term  it  must  appear  that  the  parties  con- 
tracted solely  in  reference  to  the  sample  or 
article  exhibited,  and  that  both  mutually 
understood  that  they  were  dealing  with  the 
sample  with  an  understanding  that  the  bulk 
was  to  be  like  it.  .  .  .  Defendants'  own 
evidence  almost  conclusively  showed  that  the 
sale  was  not  by  sample.  One  fact,  alone, 
need  be  referred  to.  The  can  of  corn  ex- 
hibited was  of  the  packing  of  1802.  The 
corn  contracted  for  was  to  be  of  the  packing 
of  1893;  and  the  crop  of  that  year  was  not 
yet  planted.  It  is  a  matter  of  common 
knowledge,  which  both  parties  must  have  un- 
derstood, that  the  quality  of  the  crop  for 
different  years  may  vary  somewhat,  and 
hence  make  some  difference  in  the  appear- 
ance and  quality  of  the  canned  goods." 

In  the  case  of  Columbia  River  Packers' 
Assoc.  V.  Springfield  Grocer  Go.  129  Mo.  App. 
132,  108  S.  W.  113,  holding  the  evidence  to 
show  a  sale  by  sample,  the  court  said :  "The 
evidence  as  a  whole  does  not  support  plain- 
tiff's position  that  the  sale  was  not  by  sam- 
ple. The  material  facts  are  these:  plaintiff 
packs  various  grades  of  salmon  at  its  estab- 
lishment in  Oregon.  The  same  grade  or 
quality  of  fish  is  put  up  under  different 
labels.  That  is  to  say,  the  best  quality  of 
fish  caught  may  be  sold  under  several  labels 


or  brands,  all  of  equal  merit  and  bringing 
the  same  price  in  the  markets.  The  same 
thing  is  done  with  the  second  grade  of  fish 
caught.  The  brand  Golden  Age  consists  of 
fish  of  the  second  quality  taken  in  the  Co- 
lumbia river.  The  first  quality  of  the  catch 
is  put  up  under  the  brand  of  Palm  Salmon 
and  brings  a  higher  price  than  Golden  Age. 
The  Golden  Age  brand  is  of  exactly  the  same 
quality  as  Silver  Crest  and  about  the  same 
quality  as  Warren  A-1.  These  different  la- 
bels are  put  on  the  same  quality  of  fish  in 
order  that  retail  dealers  may  develop  a  good 
will  or  trade  for  a  distinctive  line  of  goods 
handled  by  them  under  a  particular  label, 
which  will  distinguish  their  goods  from  those 
of  other  dealers.  Defendant  handled  Golden 
Age  salmon.  The  sale  of  the  carload  in  con- 
troversy was  conducted  in  the  following  man- 
ner:  Carroll  visited  defendant's  establish- 
ment and  in  a  conversation  with  its  manager 
Helfrecht,  was  told  defendant  was  about  out 
of  salmon.  He  offered  to  supply  defendant 
and  Helfrecht  said  they  wanted  Golden  Age 
salmon.  Carroll  had  no  samples  of  that 
brand  with  him,  or  none  were  accessible,  but 
as  it  was  the  same  quality  of  goods  as  the 
Silver  Crest  brand,  he  opened  one  or  two 
cans  of  the  latter  brand  and  exhibited  the 
contents  to  Helfrecht  and  to  Robberson,  an- 
other ofiicer  of  the  defendant.  He  also 
opened  a  can  of  Warren  A-1,  and  said  the 
Golden  Age  would  be  about  like  it.  Now 
both  Robberson  and  Helfrecht  swore  posi- 
tively they  bought  from  the  samples  exhib- 
ited, and  that  Carroll  agreed  the  goods  to  be 
shipped  would  be  of  the  same  quality  as 
those  samples." 

In  Texas  Fruit  Co.  v.  Lane,  101  Mo.  App. 
712,  74  S.  W.  400,  the  evidence  was  held  to 
show  a  sale  by  sample.  The  court  said: 
"The  sale  and  delivery  was  at  Springfield, 
and  defendant's  contention  is  that  they  were 
fully  inspected  at  that  point  before  the  sale, 
and  that  the  sale  was  not  on  a  warranty  aa 
to  quality  or  grade,  but  on  inspection  by  the 
buyer  of  the  goods  before  it  purchased.  We 
do  not  think  that  the  evidence  even  tends 
to  bear  out  this  contention.  Mazzei,  accord- 
ing to  the  evidence  most  favorable  to  the 
defendants,  did  not  inspect  as  much  as  ten 
per  cent  of  the  barrels,  and  the  situation  of 
the  apples  packed  in  barrels  and  the  barrels 
piled  in  tiers  one  above  another  almost  to 
the  ceiling  of  the  storage  room  and  the  time 
taken  by  Mazzei  to  nuike  an  Inspection, 
shows  conclusively  that  he  could  not  have 
inspected  ten  per  cent  of  the  barrels  during; 
the  time  which  he  took  for  inspection.  Be- 
sides, the  evidence  of  both  Mazsei  and  W.  C. 
Lane  is,  that,  after  Mazzei  had  inspected  a 
number  of  the  barrels,  he  expressed  hinwelf 
as  pleased  with  the  quality  and  size  of  the 
apples  he  had  seen  and  asked  W.  C.  Lane 
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if  all  the  apples  would  come  up  to  the  grade 
of  those  he  inspected,  and  Lane  assured  him 
that  they  would  and  that  every  barrel  would 
grade  No.  1.  On  this  assurance  Mazzei  then 
and  there  decided  to  take  2,000  barrels  at  a 
price  then  agreed  upon." 

Where  A  telegraphed  D  "will  give  one- 
twenty  for  your  thirty  thousand  choice  Napa- 
nee  afloat  in  New  York;"  and  D  replied  by 
telegraph  "Will  accept  your  ofTer  of  one- 
twenty;  can  give  you  ten  thousand  more  if 
jrou  wish — answer,"  these  two  telegrams  be- 
ing the  entire  negotiations  between  the  par- 
ties, no  negotiations  for  sale  being  made  at 
the  time  samples  of  the  barley  were  exam- 
ined, it  was  held  that  the  sale  was  not  by 
sample.     Ames  v.  Jones,  77  N.  Y.  614. 

A  sale  of  railroad  frogs,  to  be  manufac- 
tured to  correspond  with  a  pattern,  is  not 
strictly  a  sale  by  sample.  Gurney  v.  Atlan- 
tic, etc.  R.  Co.  58  N.  Y.  358,  wherein  the 
court  said:  "Tlie  substance  of  the  arrange- 
ment was  that  Naylor  &  Co.  agreed  to  pro- 
cure to  be  manufactured  a  quantity  of  frogs, 
to  correspond  with  the  pattern,  and  deliver 
the  same  to  the  railway  company  as  desired; 
in  other  words,  it  was  an  executory  contract 
for  the  manufacture  and  delivery  of  certain 
articles  of  personal  property  of  a  specified 
quality  and  description.  It  was  not  strictly 
a  sale  by  sample.  Such  a  sale  contemplates 
that  the  goods  are  in  esse,  that  the  sample 
is  taken  from  the  bulk  and  that  the  latter 
is  equal  in  quality  to  the  sample." 

It  has  been  held  that  every  sale  of  piacked 
cotton  must  be  considered  in  the  nature  of  a 
sale  by  sample.  Oneida  Mfg.  Soc.  v.  Law- 
rence, 4  Cow.  440;  Boorman  v.  Jenkins,  12 
Wend.  566,  27  Am.  Dec.  158;  Rose  v.  Beatie, 
2  Kott  k  McC.  (S.  C.)  538.  Compare  Jones 
▼.  Wasson,  3  Baxt.  (Tenn.)  211,  wherein  it 
was  held  that  a  sale  of  baled  cotton  is  not 
necessarily  a  sale  by  sample  but  that  whether 
it  is  such  a  sale  is  a  question  for  the  jury. 
The  court  said  in  that  case:  "It  is  argued 
that  where,  from  the  nature  of  commodity, 
it  is  not  open  to  inspection,  and  the  pur- 
chaser has  not  the  same  means  as  the  seller 
of  examining  the  article,  the  law  implies  a 
warranty  that  the  bulk  shall  correspond  with 
such  samples  as  may  be  obtained,  and  that 
all  such  sales  are  by  sample;  and  that  this 
is  particularly  so  as  to  baled  cotton,  which 
cannot  be  taken  apart  and  examined  in  the 
interior.  It  is  true  that  the  interior  of  the 
hale  cannot  be  examined  except  in  an  imper- 
fect manner,  but  the  purchaser  may  never- 
theless have  as  full  opportunity  of  examina- 
tion, and  know  as  much  of  the  article  as  the 
seller.  This  would  most  probably  be  so  in 
nearly  all  cases,  except  where  the  seller  of 
the  cotton  might  happen  to  be  the  party 
vho  had  grown  it,  or  put  up  the  bale,  and  in 
such  a  case,  if  he  knew  of  defects  which  he 


fraudulently  concealed,  he  would  be  liable 
for  the  fraud,  although  the  purchaaer  may 
have  bought  upon  his  own  judgment.  So, 
in  a  sale  of  cotton  in  bales,  we  think  the 
question  whether  the  sale  is  by  sample  is  a 
question  of  fact  for  the  jury,  and  the  pur- 
chaser may,  if  he  choose,  buy  upon  his  own 
judgment,  and  in  the  absence  of  fraud,  will 
be  bound  by  his  contract.  The  question  in 
such  case  is  whether  or  not  the  parties  under- 
stand that  the  sale  is  made  upon  the  repre- 
sentation or  undertaking  of  the  seller,  either 
express  or  implied,  that  the  bulk  shall  cor- 
respond as  the  samples  on  exhibition.  Of 
course,  in  such  a  case,  it  is  not  of  itself  con- 
trolling that  one  party  or  the  other  shall 
draw  the  samples.  It  is  not  essential  that 
the  seller  shall  make  this  agreement  in  ex- 
press words:  it  may  be  understood  from  the 
circumstances,  or  the  course  of  business;  but 
there  is  nothing  to  prevent  the  sale  being 
made  alone  upon  the  purchaser's  own  judg- 
ment, if  they  so  understand  it." 

A  sale  of  baled  cotton  is  a  sale  by  sample, 
even  where  the  vendee  examines  the  cotton 
by  drawing  samples  from  the  bales.  Beebe  v. 
Robert,  12  Wend.  (N.  Y.)  413,  27  Am.  Dec. 
132,  wherein  it  was  said:  "From  the  very 
nature  of  this  article,  and  the  form  in  which 
it  is  sent  to  market,  uo  effectual  examination 
can  be  made  without  breaking  up  the  bales. 
This  is  never  done;  the  trouble  and  expense 
of  repacking  effectually  prevents  it.  Al- 
though the  plaintiffs'  agent  in  this  case  saw 
the  bags,  and  drew  samples  from  them,  he 
had  no  opportunity  of  examining  the  bulk 
of  the  commodity;  he  was  compelled  still  to 
rely  upon  the  samples.  It  was  therefore  a 
sale  by  sample,  and  the  evidence  clearly 
shows  that  the  bulk  of  the  cotton  was  of 
very  inferior  quality  to  the  samples  ex- 
hibited." 

The  fact  that  a  buyer  of  cotton  in  bales, 
after  an  examination  of  samples  drawn  from 
the  bales,  requires  the  agent  of  the  seller  to 
draw  a  second  sample  in  order  to  test  the 
correctness  of  the  first,  does  not  prevent  the 
sale  from  being  by  sample.  Gallagher  v. 
Waring,  9  Wend.  (N.  Y.)  20.  In  Cousinery 
V.  Pearsall,  40  Super.  Ct.  (N.  Y.)  113,  an 
auction  sale  of  lemons  was  held  not  to  be  a 
sale  by  sample,  the  facts  appearing  in  the 
following  quotation  from  the  opinion:  ''In 
this  case  it  appears  that  the  sale  took  place 
in  pursuance  of  an  advertisement  made  by 
the  auctioneers,  stating  the  quantity  of  Men- 
ton  lemons  to  be  sold,  which  could  be  seen 
on  pier  20  North  River.  The  defendants  saw 
some  of  the  goods  that  were  discharged,  and 
some  of  the  damaged  lemons,  before  the  sale 
commenced.  When  the  sale  began,  the  auc- 
tioneer gave  express  notice  that  the  goods 
were  sold  as  they  were,  and  that  no  allow- 
ance would  be  made  for  anything  whatsoever. 
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It  seems  to  have  been  understood  by  persons 
present,  that  the  goods  offered  were  a  dam- 
aged lot,  and  it  is  plain  that  the  defendants 
bought  them  at  damaged  prices;  under  these 
circumstances,  the  fact  that  a  part  of  the 
lemons  before  the  sale  were  discharged  and 
on  the  dock,  could  not  make  them  samples 
of  the  rest." 

A  sale  of  jar  caps,  the  seller  stipulating 
that  the  caps  should  fit  any  mason  jar,  was 
held,  in  Pickrell,  etc.  Co.  v.  Wilson  Whole- 
sale Co.  reported  in  full,  post,  this  volume, 
at  page  344,  not  to  be  a  sale  by  sample,  al- 
though a  specimen  was  exhibited  at  the  time 
of  the  sale,  it  not  appearing  that  the  sale 
was  understood  or  agreed  to  be  by  sample. 
See  also  the  same  case  on  a  second  appeal, 
91  S.  E.  353. 

In  Crocker-Wheeler  Electric  Co.  v.  Johns- 
Pratt  Co.  29  App.  Div.  300,  51  N.  Y.  S.  793, 
affirtned  164  N.  Y.  593,  58  N.  E.  1086,  a 
sale  of  insulating  material  was  held  not  to 
be  a  sale  by  sample,  on  evidence  which  the 
court  discussed  as  follows:  "There  is  noth- 
ing in  the  proofs  to  show  any  other  basis 
upon  which  to  rest  an  implied  warranty  than 
that  possibly  of  a  sale  by  sample.  Without 
reference  to  the  inconsistency  of  the  claims, 
it  is  enough  to  say  that  the  only  real  proof 
of  the  exhibition  of  any  sample  tendered  or 
receive^  as  such  relates  to  the  original  sheets 
of  vulcabeston.  Nothing  is  plainer  in  the 
case  than  that  the  material  subsequently  fur- 
nished by  the  defendant  was  not  intended  to 
accord  with  those  samples  except  so  far  as 
the  quality  of  the  material  was  concerned. 
In  the  manufactured  form  there  was  to  be  no 
exact  correspondence  of  the  article  furnislied 
with  so-called  sample  sheets.  Respecting  the 
form  in  which  the  sheets  delivered  under  the 
plaintiiTs  orders  were  made,  there  was  no 
breach  of  an  implied  warranty.  If  it  is  con- 
tended that  samples  of  thin  sheets  were  sent 
and  adopted  and  made  a  standard  of  subse- 
quent manufacture,  that  contention  must 
fail,  because  it  is  obvious  that  everything 
that  was  done  by  the  defendant  concerning 
the  manufacture  of  thinner  sheets  than  those 
originally  exhibited,  waa  only  an  attempt  on 
the  part  of  the  defendant,  by  experiment,  to 
make. sheets  of  vulcabeston  of  such  a  thinness 
as  would  suit  the  plaintiff  for  use  in  con- 
nection with  the  armatures  of  the  electrical 
machines  manufactured  by  it.  Neither  the 
testimony  nor  the  correspondence  establishes 
in  anyway  a  state  of  facts  from  which  an 
inference  even  would  be  authorized,  that  all 
the  goods  ordered  ^  by  the  plaintiff  were  to 
correspond  with  any  particular  thin  sheets 
of  vulcabeston  exhibited  by  the  defendant  to 
the  plaintiff.  On  the  contrary,  the  corre- 
spondence indicates  that  the  plaintiff  thor- 
oughly understood  that  the  defendant  was 
more  than  doubtful  of  its  ability  to  reduce 


the  thickness  of  sheets  of  vulcabeston  so  that 
they  might  be  used  in  the  plaintiffs  peculiar 
manufactures;  and  it  would  seem  that  the 
defendant  was  induced,  by  the  persuasion  of 
the  plaintiff,  to  continue  experiments  with 
reference  to  the  reduction  of  the  thickness  of 
the  sheets  to  suit  the  purposes  of  the  plain- 
tiff; and  there  was  an  agreement  made  by 
which  portions  of  sheets  furnished,  not  suit- 
able for  use  by  the  plaintiff,  should  be  re- 
turned and  credited  upon  the  contract  price; 
that  is,  the  plaintiff  should  select  and  use 
what  it  wanted  and  return  the  rest.  All  the 
dealing  and  all  the  correspondence  between 
the  parties  is  susceptible  only  of  the  con- 
struction that  there  was  no  implied  warranty 
as  to  the  fitness  of  the  goods  supplied  under 
the  plaintiff's  orders." 

The  sale  by  a  dealer  of  a  new  impeller  for 
a  second-hand  pump  originally  bought  from 
him,  the  impeller  being  secured  by  the  dealer 
from  the  factory,  has  been  held  to  be  a  sale 
by  sample.  Ferine  Machinery  Co.  v.  Buck, 
reported  in  full,  post,  this  volume,  at  page 
341. 
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Massachusetts  Supreme  Judicial  Court — 
March  31,  1914. 

217  Mass,  302;  104:  N,  B,  734. 


Sales  —  Warranty  —  Sale  by  Sample. 

Where  a  seller  of  bricks  for  a  wall  to  be 
built  by  the  buyer  knows  that  both  sides  of 
the  wall  should  be  faced  and  of  uniform 
shade  similar  to  a  sample  brick,  which  the 
architect  accepted  as  of  the  required  color, 
and  agrees  to  furnish  bricks  accordingly,  and 
the  buyer  thereupon  gives  an  order  for 
bricks,  which  is  accepted,  there  is  a  sale 
with  an  implied  warranty  that  the  bricks 
shall  correspond  to  the  aample,  within  St. 
1908,  c.  237,  §  16. 

[See  note  at  end  of  this  case.] 

Breacli  of  Warranty  —  Risbt  to  Dam- 


Where  a  seller  of  bricks  under  an  implied 
warranty  shipped  bricks  which  did  not  con- 
form to  the  warranty,  the  buyer  could  recover 
the  damages  sustained. 

Waiver  of  Warranty  —  Aoceptanoe  ot 
Goods. 

Where  a  sale  was  made  under  an  implied 
warranty  that  the  goods  delivered  should 
.conform  to  a  nam  pie,  the  acceptance  of  title- 
by  the  buyer  does  not,  under  St.  1008,  c.  237, 
§  49,  release,  as  a  matter  of  law,  the  seller 
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of  liability;  but  it  is  a  question  of  fact 
whether  the  buyer  waived  the  warranty  and 
took  the  goods  as  he  found  them. 

Breach    of    Warramty    •»    Measure    of 
Daiaaces  —  Consequeatial  DaauiK®* 

Where  a  seller  of  bricks  under  an  implied 
warranty  to  conform  to  a  sample  delivered 
bricks  not  conforming  thereto,  with  knowl- 
edge that  the  buyer  would  use  the  bricks  in 
erecting  a  wall,  the  buyer,  knowing  of  the 
defect,  cannot  recover  damages  caused  by  his 
use  of  the  bricks  in  erecting  the  wall;  but 
where  he  relies  on  the  warranty,  and  acts 
with  reasonable  diligence  in  using  the  bricks 
without  further  inspection,  and  their  general 
ippearance  does  not  disclose  the  defects,  and 
he  promptly  notifies  the  seller  of  the  defects, 
be  can,  under  St.  1908,  c.  237,  §  40,  recover 
not  only  the  difference  between  the  value  of 
the  bricks  bought  and  those  delivered,  but 
also  the  expense  of  rebuilding  the  wall. 

Instmetioa    as    to    Damages    •»    Error 
Prejudioial. 

Where  a  buyer  of  bricks  for  use  in  con- 
structing a  wall  could  recover  as  damages 
for  breach  of  warranty  the  expenses  of  tak- 
ing down  and  rebuilding  the  wall,  the  error 
in  an  instruction  that  he  could  recover  only 
a  sum  equal  to  the  difference  between  the 
value  of  the  bricks  contracted  to  be  sold  and 
the  value  of  the  bricks  delivered  is  not  cured 
by  a  further  instruction  that  the  jury  could 
find  that  the  difference  consisted  in  the  ex- 
pense to  the  buyer  in  culling  from  the  mass 
the  bricks  used  in  the  reconstructed  wall. 

Exceptions  from  Superior  Court,  Suffolk 
county:     Lawton,  Judge. 

Action  by  Joseph  Gascoigne  et  al.,  plain- 
tiffs, against  Gary  Brick  Company,  defend- 
ant. Judgment  for  plaintiffs.  Both  parties 
allege  exceptions.     Defendant's  exceptions 

OVESBULED.  PLAINTIFFB'  EXCEPTIONS  SUS- 
TAINED. 

The  plaintiffs  requested  the  court  to  in- 
struct the  jury  that  they  were  entitled  to 
recover  damages  for  the  various  items  of 
expense  incurred  on  account  of  being  obliged 
to  take  the  wall  down.  The  court  excluded 
all  evidence  of  damage,  with  the  exception 
of  the  cost  of  culling  the  bricks. 

Fuller  rf  Keogh  for  plaintiffs. 
Chaa,  W.  Lovett  for  defendant. 

•' 

[303]  Bralet,  J. — It  18  unquestioned,  that 
delivery  was  free  on  boajrd  at  the  place  where 
the  bricks  were  to  be  used,  and  that  the 
wall,  after  its  erection,  because' of  the  varisr 
tion  in  color,  proved  unacceptable  to  the 
supervising  architect,  and  that  the  plain- 
tiffs under  their  contract  with  the  owner 
were  obliged  to  demolish  and  rebuild  it. 
The  defendant,  although  promptly  notified 
[304]  of  the  imperfections  upon  discovery, 
Ann.  Cas.  19170. — 22. 


contends,  that  the  sale  was  for  a  quality  of 
bricks  known  to  the  trade  as  "up  and  down 
hard  brick,"  wherein  imiformity  of  color  is 
not  contemplated,  and  asked  the  presiding 
judge  in  the  first,  second,  third  and  sixth 
requests  to  rule,  that,  as  there  was  no  ex- 
press or  implied  affirmation  of  quality  and 
the  defendant  was  not  charged  with  fraud, 
the  plaintiffs  must  be  presumed  to  have 
bought  on  their  own  judgment.  St.  1908,  c. 
237,   §   12. 

But  these  requests  could  not  be  given.  The 
contract  was  not  conffncd  to  the  correspon- 
dence. The  letters,  as  the  jury  properly 
could  find,  were  merely  preliminary  to  the 
interview  between  the  plaintiffs  and  the  de- 
fendant's representative,  when  the  terms  of 
sale  were  settled,  and  the  order  for  the  bricks 
given.  It  is  in  the  evidence  of  what  then 
took  place  that  the  contract  must  be  sought. 
The  testimony  is  irreconcilable,  and  the  jury 
were  to  determine  whom  they  would  believe. 
If  they  accepted  the  plaintiffs'  statements, 
the  defendant's  agent,  having  been  informed 
that,  as  both  sides  of  the  wall  would  have 
to  be  faced,  the  facings  necessarily  *  would 
have  to  be  of  a  uniform  shade  or  appearance 
similar  to  the  brick  exhibited  which  the  archi- 
tect had  accepted  as  of  the  required  color , 
replied,  that  he  knew  what,  the  requirements 
were  and  that  the  defendant  would  furnish 
the  bricks  accordingly.  The  order,  thereupon 
given  and  accepted,  the  jury  could  say  con- 
stituted a  sale,  where  the  plaintiffs  relied  on 
the  statements  of  the  seller,  and  the  defendant 
impliedly  warranted,  that  the  bricks  delivered 
in  bulk  should  correspond  with  the  sample. 
Atwater  v.  Clancy,  107  Mass.  309;  Gould 
V.  Stein,  149  Mass.  570,  22  N.  E,  47,  14 
Am.  St.  Rep.  455,  5  L.R.A.  213;  Borden  v. 
Fine,  212  Mass.  425,  98  N.  E.  1073,  St.  1908, 
c.  237,  §  16.  If  these  terms  were  found  to 
constitute  the  contract,  the  evidence  was 
plenary  that  the  shipments  did  not  conform 
to  the  sample  in  quality;  the  plaintiffs  there- 
fore could  recover  damages,  and  the  fourth 
and  fifth  requests  were  inappropriate.  Borden 
V.  Fine,  212  Mass.  425,  427,  98  N.  E.  1073, 
and  cases  cited. 

The  admission  in  evidence  of  the  plaintiffs' 
ledger  is  not  shown  to  have  harmed  the  de- 
fendant, and  no  error  appears  in  any  of  the 
rulings  to  which  the  defendant  excepted.  See 
St.  1913,  c.  288. 

The  plaintiffs,  although  they  prevailed,  are 
dissatisfied  with  the  rulings  as  to  the  measure 
of  damages.  By  the  acceptance  of  title  the 
plaintiffs  did  not  as  matter  of  law  release  the 
defendant,  [305]  or  bar  their  claim  for  dam- 
ages. St.  1908,  c.  237,  §  49.  It  was  a 
question  of  fact  whether  they  waived  the 
warranty  and  took  the  bricks  as  they  found 
them  on  the  cars,  a  negative  answer  to  which 
has  been  established   in   their   favor  by  the 
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verdict  J  Taylor  v.  Cole,  111  Mass.  363;  Seasa 
V.  Arthur,  183  Mass.  230,  66  N.  E.  804; 
Borden  v.  Fine,  212  Mass.  425,  428,  98  N. 
E.  1073.  But,  if  they  knew  or  ought  to  have 
known  of  the  defective  coloring,  no  damageii 
caused  by  the  use  of  the  bricks  can  be  re- 
covered. Day  V.  Mapes-Reeve  Constr.  Co.  174 
Mass.  412,  5*4  N.  E.  878.  The  jury  were  to 
determine,  whether  by  reason  of  moisture 
caused  by  the  weather  the  bricks  at  the  time 
of  delivery,  and  when  placed  in  the  wall, 
had  taken  on  and  retained  a  darker  appear- 
ance, rendering  it  difficult  to  ascertain  their 
true  or  natural  color,  and,  if  this  appeared, 
whether  the  plaintifTs,  who  might  rely  on  the 
presumption  that  the  defendant  would  per- 
form its  contract,  had  acted  with  reasonable 
diligence  in  using  the  bricks  without  further 
inspection,  or  whether  the  general  appearance 
was  such  that  imperfections  would  not  have 
been  disclosed  by  an  extended  examination. 
A  conclusion  that  no  negligence  had  been 
shown,  in  connection  with  the  uncontradicted 
evidence  that  notice  was  promptly  given  to 
the  defendant  who  declined  further  perform- 
ance, would  warrant  the  assessment  of  dam- 
ages for,  not  only  the  difference  between  what 
the  plaintiffs  bought  and  what  they  received, 
but  also  the  expense  of  taking  down  and  re- 
building the  wall.  St.  1908,  c.  237,  §  49; 
Hanson  v.  Wittenberg,  205  Mass.  319,  327, 
328.  91  N.  E.  383. 

The  judge,  whose  attention  had  been  di- 
rected to  the  rule  to  be  applied  by  the  plain- 
tiffs' requests,  and  in  his  rulings  upon  the 
exclusion  of  evidence,  should  have  so  in- 
structed Uie  jury.  Bride  v.  Clark,  161  Mass. 
130,  36  N.  E.  745.  But  instead  he  charged 
that  the  plaintiffs  could  recover  only  a  sum 
equal  to  the  difference  between  the  value 
of  bricks  the  color  of  the  sample  and  the 
value  of  the  bricks  actually  delivered.  Nor 
was  the  error  cured  by  the  further  instruc- 
tion, that  the  jury  might  find  the  difference 
consisted  in  the  expense  of  the  plaintiffs  to 
cull  from  the  mass  the  bricks  which  they 
used  in  the  reconstructed  wall. 

A  majority  of  the  court  are  accordingly 
of  opinion  that  the  defendant's  exceptions 
should  be  overruled,  but  the  plaintiffs'  excep- 
tions must  be  sustained. 

So  ordered. 


NOTE. 

In  the  reported  case  it  is  held  that  the 
jury  could  find  that  an  order  for  bricks,  giv- 
en and  accepted,  constituted  a  sale  by  sample, 
in  which  there  was  an  implied  warranty  that 
the  bricks  furnished  should  correspond  with 
the  sample  bricks.  For  a  collation  of  cases 
on  the  subject  of  warranties,  both  express  and 
implied,  on  sales  by  sample,  and  for  a  full 


treatment  of  the  question  what  constitutes 
a  sale  by  sample,  within  the  rules  as  to 
warranties,  see  the  note  to  Jorgensen  v.  Gee- 
sell  Pressed  Brick  Co.  reported  ante,  this 
volume,  at  page  309. 


GREENWOOD  COTTON  MHA 

v. 

TOIAERT. 

South  Carolina  Supreme  Court — July  8, 

1916. 

105  S.  Car.  273;  89  S\  E.  eS3. 


Trial  —  Direction  of  Verdict  •»  Groiuids 
—  Insufficiency  of  Pleading* 

Where  the  complaint  does  not  contain  al- 
legations sufficient  to  constitute  a  cause  of 
action,  the  proper  remedy  is  by  demurrer, 
and  not  by  motion  to  direct  a  verdict. 

Sales  •»  Warranty  —  Sale  Iby  Sample. 

The  question  whether  a  sale  of  cotton  by 
cutting  and  sample  and  an  examination  of 
its  external  condition  created  an  express  or 
implied  warranty  as  to  its  real  condition,  ie 
held  to  present  a  proposition  of  law. 

[See  note  at  end  of  this  case.] 

Same. 

The  law  implies  a  warranty  of  soundness 
of  cotton  when  purchased  by  sample,  where 
the  defect  is  either  patent  or  is  not  known 
to  the  seller,  regardless  of  fraud  or  false 
statement  or  anything  to  mislead  the  buyer 
to  accept  it. 

[See  note  at  end  of  this  case.] 


When  the  law  implies  a  warranty  as  to  the 
soundness  of  a  commodity,  in  the  absence  of 
an  agreement,  it  cannot  be  defeated  by  the 
action  of  the  seller  and  the  fact  that  the 
defect  is  latent  or  unknown  to  the  seller,  or 
that  he  was  not  negligent  in  not  ascertain- 
ing it  will  not  relieve  him  from  liability. 

[See  note  at  end  of  this  case.] 

Breach    of    Warranty  —  Remedies    of 
Buyer  •»  Action  for  Dan&aKSS. 

Where  there  is  a  breach  of  warranty,  the 
buyer  may  be  entitled  to  relief  by  an  action 
for  damages  without  a  rescission  of  the  con- 
tract of  sale. 
Waitrer  of  Warranty  —  Failure  to  CMto 

Notice  of  Defect. 

The  buyer's  failure  to  give  notice  of  the 
unsoundness  'of  the  goods  bought  to  the  seller 
within  a  reasonable  time  after  discovering  it 
may  be  considered  in  determining  whether  he 
waived  his  right  to  insist  upon  the  breach  of 
warranty. 

Appeal  from  Common  Pleas  Circuit  Court, 
Greenwood  county:    Ramaob,  Judge. 


GREENWOOD  COTTON  HILL  y.  TOLBERT. 

lOS  S,  Car,  t7S. 


339 


Action  by  Greenwood  Cotton  Mill,  plaintiff, 
against  T.  P.  Tolbert,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facta 
are  stated  in  the  opinion.    Affirm EO. 

Wm.  N.  Oraydon  for  appellant. 
GrieTf  Park  d  Nicholson  for  respondent. 

[274]  Gabt,  C.  J. — This  action  arises  out 
of  the  fact  that  the  defendant  sold  to  the 
plaintiff  400  bales  of  cotton,  four  of  which 
were  water-packed.  The  following  agreed 
statement  of  facts  appears  in  the  record: 

''The  defendant  offered  the  cotton  to  the 
plaintiff  for  sale  in  the  usual  manner,  and 
asked  the  plaintiff  to  cut  the  same  and  sample 
it,  and  the  plaintiff  through  its  agent  cut  and 
sampled  the  cotton,  and  purchased  the  same 
on  the  sample  taken  therefrom,  and  the  only 
opportunity  of  examination  which  the  plain- 
tiff had  was  that  of  an  external  examination 
of  the  condition  of  the  cotton.  After  the 
cotton  was  carried  to  the  mill,  and  opened 
for  the  purpose  of  manufacture,  it  was  dis- 
covered that  four  bales  of  it  had  been  water- 
packed  in  or  near  the  center  of  the  bales, 
so  that  it  was  impossible  to  detect  this  from 
an  external  examination  and  it  was  found 
in  the  four  bales  348  pounds  of  water  had 
been  packed.  Eight  hundred  and  sixty-six 
pounds  were  taken  from  the  bales  in  wet  and 
water-packed  condition,  and,  after  being  dried, 
tlie  damaged  cotton  only  weighed  51 N  pounds. 
The  damaged  cotton  was  worth  less  than  $10. 
After  this  condition  was  found,  defendant 
was  notified  and  asked-  to  examine  the  cot- 
ton, and  payment  was  demanded  of  him  for 
the  damaged  cotton  and  water,  which  he  re- 
fused to  pay.  It  was  not  charged  or  claimed 
that  defendant  himself  actually  [275]  false 
packed  or  water-packed  the  cotton,  but  that 
he  sold  the  cotton  by  the  sample  which  plain- 
tiff took  from  the  cotton,  and  it  was,  as  a 
matter  of  fact,  water-packed." 

At  the  close  of  the  plaintiff's  testimony,  the 
defendant's  attorney  made  a  motion,  for  the 
direction  of  a  verdict,  on  the  following 
grounds : 

"That  the  attempt  is  made  here  to  recover 
on  an  implied  warranty,  and  there  is  no  alle- 
gation in  the  complaint  of  any  warranty,  ex- 
pressed or  implied.  In  order  for  a  person  to 
recover  on  a  warranty,  either  expressed  or 
implied,  there  must  be  an  allegation  of  war- 
ranty in  the  complaint,  either  expressed  or 
implied.  That  even  if  there  was  an  allegation 
of  implied  warranty  in  this  case,  it  does  not 
apply  to  the  facts  of  this  case,  as  testified  to 
by  the  witnesses.  The  testimony  is  undis- 
puted that  the  party  who  bought  the  cotton 
bad  full  opportunity  to  examine  the  cotton 
before  he  bought  it  and  to  ascertain  its  real 
eonditioB.  And  if  he  failed  to  examine  the 
cotton,  why  then  it  is  a  case  where  the  loss 


will  fall  upon  the  buyer.  That  the  law  does 
not  imply  warranty  of  soundness  of  cotton* 
or  other  commodities  when  purchased  by  sam- 
ple; and,  where  the  defect  is  either  a  patent 
defect,  or  a  defect  which  is  not  known  to  the 
seller,  unless  there  is  an  allegation  in  the  com- 
plaint, or  evidence  to  show  fraud  on  his  part, 
or  false  statement  or  something  by  which  he 
is  misled,  the  buyer  to  accept  the  goods." 

The  motion  was  refused  and  ''the  defendant 
then  offered  his  testimony,  which  showed  that 
he  sent  the  cotton  to  two  different  gins  to  be 
ginned  and  packed.  That  he  was  not  present 
when  the  cotton  was  handled  by  the  gins,  and 
had  no  notice  or  knowledge  whatever  that 
there  was  any  water  packed  in  the  cotton. 
That  he  sold  the  cotton,  the  four  bales,  as  a 
part  of  a  large  lot  of  about  400  bales.  That 
the  cotton  was  carefully  gone  over  by  the 
weighers,  and  docked  for  any  wet  or  dam- 
aged cotton  which  appeared  by  external  exam- 
ination." 

[276]  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $106.91,  and  the  defendant 
appealed. 

One  of  the  questions  raised  by  the  exceptions 
is  preliminary  in  its  nature,  to  wit,  whether 
there  was  error,  on  the  part  of  his  Honor,  the 
presiding  Judge,  in  refusing  to  direct  a  ver- 
dict in  favor  of  the  defendant,  on  the  ground 
that  there  is  no  allegation  of  warranty  in  the 
complaint,  either  expressed  or  implied.  This 
assignment  of  error  pertains  to  the  pleadings, 
and  if  the  complaint  does  not  contain  allega- 
tions sufficient  to  constitute  a  cause  of  action, 
the  proper  remedy  was  by  demurrer,  and  not 
by  a  motion  to  direct  a  verdict. 

There  is,  however,  another  refison  why  the 
exception  cannot  be  sustained.  The  question 
whether  the  sale  of  the  cotton  in  the  manner 
described  in  the  complaint  created  a  warranty 
presented  a  propositioh  of  law. 

*Tleadings  under  the  Code  are  not  required 
to  formulate  the  state  of  facts  with  reference 
to  the  technical  incidents  of  the  right  of  ac- 
tion to  which  the  plaintiff  may  suppose  him- 
self entitled.  It  is  the  Court  that  refers  the 
facts  to  their  appropriate  form  of  action, 
for  the  purpose  of  its  judgment,  and  not  the 
pleader,  as  at  common  law.  The  consequence 
is  that  when  a  fact  is  pleaded,  whatever  in- 
ference of  fact  or  conclusions  of  law  may 
properly  arise  from  it  are  to  be  regarded  as 
embraced  in  such  averment."  Mason  v.  Car- 
ter, 8  S.  C.  103;  Jerkowski  v.  Marco,  56 
S.  C.  241,  34  S.  E.  386;  McBrayer  v.  Mills, 
62  S.  C.  36,  39  S.  E.  788;  Parks  v.  Laurens 
Cotton  Mills,  70  S.  C.  274,  49  S.  E.  871; 
Rosemand  v.  Southern  Ry.  66  3.  C.  91,  44 
e.  E.  574. 

Tlie  next  question  that  will  be  considered  is 
whether  there  was  error  in  refusing  to  direct 
a  verdict  on  the  ground  that  the  law  does  not  * 
imply  warranty  of  soimdness  of  cotton  or  other  ; 
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commodities,  when  purchased  by  sample,  and 
where  the  defect  is  either  patent,  or  is  not 
known  to  the  seller,  unless  there  is  an  allega- 
tion in  the  complaint,  or  evidence  to  show 
fraud  on  his  part,  or  false  statement,  [277] 
or  something  by  which  he  misled  the  buyer  to 
aecept  the  goods.  We  deem  it  only  necessary 
to  cite  the  following  authorities,  to  sustain 
the  proposition  that  the  law  implies  a  war- 
ranty under  the  circumstances  mentioned  in 
this  case:  Carter  v.  Walker,  2  Rich.  L.  (S.  C.) 
40;  Kauffman  Milling  Co.  v.  Stuckey,  37  S.  C. 
7,  16  S.  E.  192;  Kauffman  Milling  Co.  v. 
Stuckey,  40  S.  C.  110,  18  S.  E.  218.  When  the 
law  implies  a  warranty  as  to  the  soundness  of 
the  commodity,  it  necessarily  follows,  in  the 
absence  of  an  agreement,  that  it  cannot  be 
defeated  or  rendered  ineffectual  to  anv  extent 
by  the  action  of  the  seller.  And  the  fact  that 
the  defect  in  the  article  may  have  been  latent 
and  unknown  to  the  seller,  or  that  he  may  not 
have  been  guilty  of  negligence  in  ascertaining 
it,  will  not  relieve  him  from  liability,'  when 
there  has  been  a  breach  of  the  warrantv.  In 
the  case  of  Rose  v.  Beatie,  2  Nott  &  McC. 
(S.  C.)  538,  it  was  held  that  where  a  person 
purchases  an  article  capable  of  inspection,  as 
rice,  cotton,  etc.,  he  is  considered  as  having 
purchased  on  his  own  judgment.  But  the 
article  must  correspond  throughout  with  the 
sample  exhibited,  and  where  the  external  part 
of  a  bag  of  cotton  appears  good,  and  the  inte- 
rior is  injured,  by  water  having  been  poured 
on  it,  the  purchaser  will  be  entitled  to  dam- 
ages.    In  that  case  the  Court  said : 

'*The  rule  of  law,  so  often  recognized  in  our 
Courts,  that  selling  for  a  sound  price  raises  an 
implied  warranty  of  soundness  of  property 
is  not  denied,  but  it  is  contended  that  it  does 
not  apply  to  this  case.  The  counsel  for  the 
defendant  has  contended:  (1)  That  when  a 
person  purchases  an  article,  capable  of  inspec- 
tion, as  rice,  flour,  etc.,  and  particularly, 
where  he  has  actually  inspected  it,  he  is  con- 
sidered as  having  purchased  on  his  own  judg- 
ment, and  not  on  the  credit  of  the  seller,  and 
therefore  can  have  no  recourse,  if  it  happens 
to  be  unsound  or  damaged.  .  .  .  It  is  well 
known  that  no  method  has  been  yet  discovered 
by  which  packed  cotton  can  be  examined,  ex- 
cept as  to  its  exterior.  It  is  [278]  never  at- 
tempted nor  expected  of  the  purchaser  that 
he  will  do  more.  .  .  .  Wherever,  therefore, 
it  appears  to  be  of  the  same  quality  through- 
out, and  there  is  no  deception,  I  should  not 
consider  the  purchaser  entitled  to  recourse  to 
the  seller.  But  every  sale  of  packed  cotton 
must  be  considered  in  the  nature  of  a  sale  by 
sample,  which  amounts  to  a  warranty,  that 
the  whole  bulk  shall  correspond  with  the 
specimen  exhibited.  ...  In  the  case  now 
under  consideration,  there  was  a  positive,  pal- 
pable fra\id.  The  cotton  was  injured  by  pour- 
ing water  into  the  center  of  the  bag,  and  then 


enveloping  it  with  good  cotton  in  such  a  man- 
ner as  to  elude  detection.  It  is  said  there  was 
no  proof;  that  the  defendant  was  cognizant; 
of  the  fraud.  But  he  was  the  grower  of  the 
article.  If  it  was  not  personally  done  by  him, 
it  was  by  his  servants  or  agents,  for  whose 
conduct  he  is  answerable.  Suppose  stones 
or  sand  should  be  found  inclosed  in  a  bale  of 
cotton,  would  a  planter  be  excused  by  denying 
a  knowledge  of  the  fact  and  laying  it  to  the 
charge  of  his  servants?  Were  such  a  prin- 
ciple to  be  established,  the  grossest  fraud. 
could  never  be  detected." 

The  next  question  that  will  be  considered  is 
whether  the  rescission  of  the  contract  is  a  pre- 
requisite to  a  recovery  of  damages  for  su 
breach  of  the  implied  warranty.  In  Carter  v. 
Walker,  2  Rich.  L.  (S.  C.)  40,  the  court  said: 

"On  the  right  of  the  purchaser  to  rescind* 
by  a  tender  back  of  the  property,  our  Courts 
have  gone  further  than  the  Eufirlish,  and   I 
believe  I  may  say  that  it  is  the  settled  \a,vr 
that  where  there  has  been  an  entire  failure  of 
consideration,  and  the  chattel  has  been  ten- 
dered back,  and  the  contract  thus  rescinded 
the  purchaser  may  recover  back  the  price,  it 
paid,  or  defend  himself  effectually  if  sued  for 
the  purchase  money.     None  of  our  cases  go 
further  than  this,  either  in  relation  to  landa 
or  chattels.     In  all  of  them  it  is  recognized 
as  the  settled  law  that  assumpsit  for  money 
had  and  received  will  not  lie  until  the  con- 
tract has  been  rescinded.     .     .     .     The  jury 
[279]  found  for  the  defendant,  although  there 
had  been  no  tender,  and  the  case  therefore 
must  have  been  supported  on  the  ground  that 
the  negro  was  of  no  value.    It  could  not  be  on 
the  ground  of  rescission,  because  all  the  cases 
agree  there  can  be  no  rescission  without  ten- 
der, if  it  be  possible;   and   the  Courts  say, 
in  an  action  on  the  warrantv,  no  tender  is 
necessary.    Upon  a  review  of  all  the  cases,  it 
seems  to  me  the  law  mav  be  stated  to  be  this : 
If,  by  law,  as  in  case  of  deceit,  or  entire  fail- 
ure  of   consideration,    the   purchaser   be   en- 
titled  to   rescind   the   contract,   the   verdict 
should  be  for  him,  whether  he  be  plaintiff  or 
defendant.     If  the  contract  is  still  open,  and 
not  rescinded,  the  seller  is  entitled  to  recover 
so  much   as  the  thing  sold,  in  its  unsound 
state,  is  worth;  and  if  it  is  worth  nothing  he 
(the  purchaser)    may  be  discharged  entirely 
from  the  price.     The  effect  of  the  verdict  is, 
in  the  first  case,  to  revest  the  property  in  the 
seller;    in  the  last  case  the  purchaser  must 
keep   it,  paying  the  value  as  found  by  the 
verdict.    There  is  great  propriety  in  adhering 
strictly  to  these  legal  distinctions,  and  both 
the    form   of    the    action    and    the   pleadings 
should  be  framed  with  reference  to  them." 

The  case  from  which  we  have  quoted  was 
decided  before  the  adoption  of  the  Code  of 
Procedure,  and  when  the  Court  said  that  as- 
sumpsit for  money  had  been  received  would 
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not  lie  until  the  contract  had  been  rescinded, 
it  had  reference  to  the  form  of  the  action,  and 
did  not  intent  to  announce  the  principle  that 
the  buyer  waa  not  entitled  to  relief  in  case 
there  was  a  breach  of  the  warranty,  unless 
there  was  a  rescission  of  the  contract  such  a 
proposition  would  be  in  direct  conflict  with 
the  other  language  which  we  have  quoted. 

The  last  question  to  be  determined  involves 
the  duty  of  the  buyer  when  he  discovers  that 
the  property  is  defective.  In  the  case  of  Car- 
ter V.  Walker,  2  Rich.  L.  (S.  C.)  40,  Mr.  Jus- 
tice Evans,  who  delivered  the  opinion  of  the 
Court,  used  this  language: 

[280]  "In  the  preceding  remarks  I  have 
maintained  that  a  tender  would  be  unavailing, 
except  in  those  enumerated  cases  where  the 
law  recognizes  the  right  of  the  purchaser  to 
rescind  the  contract.  In  other  cases  it  is  not 
necessary,  but  it  may  be  prudent,  to  o£fer  to 
the  seller  an  opportunity  of  rescission,  thereby 
showing  the  sincerity  of  the  purchaser's  com- 
plaint of  a  breach  of  warranty,  and  that  it  is 
not,  as  is  very  often  the  case,  merely  preten- 


»» 


sive. 

If  the  purchaser  fails  to  give  notice  of  the 
unsoundness  to  the  seller,  within  a  reasonable 
time  after  discovering  it,  the  jury  may  take 
such  fact  into  consideration  in  determining 
whether  he  waived  the  right  to  insist  upon 
the  breach  of  warranty.  Ramsey  v.  Hill,  92 
8.  C.  140,  76  S.  E.  366. 

These  conclusions  practically  dispose  of  all 
questions  presented  by  the  exceptions. 

Judgment  affirmed. 


NOTE. 

The  reported  case  holds  that  whether  a  sale 
of  cotton  creates  a  warranty,  express  or  im- 
plied, is  a  question  of  law.  And  it  further 
holds  that,  on  a  sale  of  baled  cotton  by  sam- 
ple, where  the  defect  is  either  patent  or  un- 
known to  the  seller,  there  is  a  warranty  of 
soundness  of  the  cotton,  regardless  of  fraud 
or  false  statements.  A  comprehensive  review 
of  the  cases  bearing  on  the  subject  of  express 
or  implied  warranties  on  the  sale  of  goods  by 
sample  will  be  found  in  the  note  to  Jorgensen 
V.  Gessell  Pressed  Brick  Co.  reported  ante, 
this  volume,  at  page  309. 


FERINE  HACHINERT  COMFANT 


V. 


BUCK  ET  AZ^ 


Washington  Supreme  Court — ^March  24,  1916. 


90  Wash,  S44;  156  Pac.  20. 


Appeal  attd  Error  •»  Record  — >  Wliat 
Constitutes  Part  of  Record  —  Excep- 
tions. 

Under  Rem.  k  Bal.  Code,  §  395,  providing 
what  shall  be  part  of  the  record,  exceptions 
shown  by  the  record  to  have  been  in  time 
allowed  by  an  order  of  the  court,  made  a 
part  of  the  transcript,  and  certified  therein 
by  the  clerk,  cannot  be  stricken. 

Sales  "  Breach  of  Warranty  •—  Dam- 
aces  —  Loss  of  Profits. 

Where  there  was  an  express  warranty  of 
satisfactory  performance  by  an  impeller,  for 
use  in  a  secondhand  pump  sold  contractors 
for  grading  work,  damages  for  breach  of 
such  warranty  on  account  of  lost  profits  on 
the  grading  contract  are  not  recoverable. 

Implied  Warranty  —  Fitness  for  Pur- 
pose. 

Where  a  dealer  in  pumps  sold  grading  con- 
tractors a  new  impeller  for  a  secondhand 
pump  originally  purchased  from  the  dealer, 
there  is  no  implied  warranty  that  the  new 
impeller  would  make  the  old  pump  work 
satisfactorily. 

Warranty  —  Sale  \j  Sample. 

Where  grading  contractors  ordered  a  new 
impeller  for  their  secondhand  pump  from  the 
dealer  who  originally  sold  it,  and  who  wired 
the  factory  for  a  new  impeller  and  installed 
it,  the  sale  is  by  sample,  and  the  only  im- 
plied warrantv  is  that  the  impeller  furnished 
is  the  one  ordered. 

[See  note  at  end  of  this  case.] 

Breaoli  of  Warranty  —  Rifflita  and 
Dnties  of  Bnyer. 

Where  grading  contractors,  who  ordered  by 
sample  an  impeller  for  their  secondhand 
pump,  discover  that  it  will  not  work  satis- 
factorily, it  is  their  duty  to  return  the  im- 
peller to  the  seller  with  notice. 

Same. 

Where  grading  contractors  bought  an  im- 
peller for  their  secondhand  pump  and  noti- 
fied the  seller  that  it  did  not  work  satis- 
factorily, they  are  not  authorized  to  expend 
money  on  other  parts  of  the  pump  to  perfect 
the  plant,  and  then  offset  the  expense  against 
the  seller's  claim. 


Where  grading  contractors,  who  bought  an 
impeller  for  their  secondhand  pump,  promise 
to  pay  the  seller's  bill,  making  no  objection 
to  the  price  or  that  the  expressage  from  the 
factory  had  been  charged  as  a  part  of  the 
expense  of  obtaining  the  impeller,  they  can- 
not claim  an  offset  for  items  of  expenditure 
upon  other  details  of  their  pumping  plant  in 
endeavoring  to  make  it  work. 
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Appeal  from  Superior  Court,  King  county: 
OiLUAH,  Judge. 

Action  by  Ferine  Machinery  Ckmipany, 
plaintiff,  against  Robert  Buck  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Reversed. 

Shoretty  McLaren  d  Shorett  for  appellant. 
Benton  Embree  for  respondents. 

[344]  MoxjNT,  J. — ^This  action  was  brought 
to  recover  $247.68,  alleged  to  be  the  reasonable 
value  of  merchandise  and  services  furnished 
to  the  defendants  at  their  request.  The  an- 
swer of  the  defendants  admitted  that  mer- 
chandise of  the  value  of  $132  was  furnished, 
but  denied  that  there  was  any  debt  owing  to 
the  plaintiff.  As  an  affirmative  defense  and 
counterclaim,  the  defendants  alleged,  in  sub- 
stance, that  one  of  the  items  furnished  was  an 
impeller  for  a  Kingsford  pump;  that,  at 
[346]  the  time  this  impeller  was  ordered,  the 
defendants  were  engaged  upon  a  contract  with 
the  city  of  Seattle  to  do  certain  sluicing  work 
which  required  the  use  of  a  pump;  that  the 
plaintiff  knew  these  facts  and  was  familiar 
with  the  mechanism  of  the  pump  then  owned 
and  being  used  by  the  defendants,  and  that 
the  defendants  were  not  familiar  with  such 
pumps;  that  the  pump  became  out  of  repair 
and  failed  to  work;  that  the  plaintiff  advised 
the  defendants  that  it  would  be  necessary 
to  purchase  a  new  impeller  for  the  pump; 
that  the  defendants,  relying  upon  that  advice, 
ordered  from  the  plaintiff  a  new  impeller; 
that  when  the  impeller  was  delivered  and 
placed  in  the  pump,  it  failed  to  work  satis- 
factorily; that  defendants,  in  endeavoring  to 
make  the  impeller  work  properly,  expended 
$259.75  thereon,  and  still  the  impeller  would 
not  perform  the  work  which  it  was  intended 
and  designed  to  perform,  and  by  reason  of 
such  failure,  the  defendants  sustained  loss  of 
profits  amounting  to  $451.75;  and  prayed  for 
damages  in  the  amount  of  $319.75.  This  af- 
firmative matter  was  denied  by  the  plaintiff. 

Upon  these  issues,  a  trial  was  had  to  the 
court  and  a  jury,  resulting  in  a  verdict  in 
favor  of  the  defendants  for  $126.75,  the  differ- 
ence between  $133,  admitted  to  be  owing  to 
the  plaintiff,  and  $259.75,  claimed  to  have 
been  expended  in  an  endeavor  by  the  defend- 
ants to  make  the  new  impeller  work  satis- 
factorily. Upon  the  plaintiff's  motion  for  a 
new  trial,  the  court  required  a  reduction  from 
the  verdict  of  $92,  the  price  of  the  impeller, 
and  entered  a  judgment  for  $34.76  in  favor 
of  the  defendants.    The  plaintiff  has  appealed. 

The  principal  errors  assigned  relate  to  the 
instructions  of  the  court.  The  respondents 
move  to  strike  the  exceptions  to  the  instruc- 
tions because  these  exceptions  are  not  em- 


bodied in  the  statement  of  facts.  The  record 
shows  that  the  exceptions  were  taken  in  time, 
and  allowed  by  order  of  the  court.  These  ex- 
ceptions and  the  order  are  a  part  of  the  traji- 
sc-ript,  and  are  certified  therein  by  the  clerk. 
This  is  sufficient  under  [346]  Rem.  &  Bal. 
Code,  §  395  (P.  C.  81  §  697).  The  motion 
therefore  denied. 

The  undisputed  facts  are,  in  substance, 
follows :  In  January,  1914,  the  defendants  had 
a  contract  with  the  city  of  Seattle  for  grading 
certain  streets.  This  grading  work  was  beings 
done  by  sluicing  the  earth.  A  pump,  known 
as  a  Kingsford  pump,  was  then  owned  by  the 
defendants,  and  was  being  used  for  pumping 
water  for  sluicing.  This  pump  was  purchased 
by  the  defendants,  second-hand,  from  a  third 
party  who  had  originally  purchased  the  pump 
from  the  plaintiff.  This  third  party  had  used 
the  pump  for  about  a  year,  and  sold  it  to  the 
defendants. 

In  the  progress  of  the  work,  the  impeller 
was  worn  and  badly  damaged  by  a  stone  or 
some  substance  which  had  gone  through  the 
pump.  The  impeller  was  taken  out  of  the 
pump  and  taken  to  the  plaintiff,  a  dealer  in 
Kingsford  pumps,  and  it  was  requested  to 
repair  the  impeller.  Upon  an  examination 
of  the  impeller,  the  plaintiff  said  that  it  could 
repair  it  so  that  it  could  be  used  for  a  time, 
but  that  it  would  not  work  well,  and  that  the 
defendants  ought  to  procure  a  new  impeller. 
The  defendants  thereupon  directed  the  plain- 
tiff to  order  a  new  impeller  from  the  factory. 
The  plaintiff  did  not  carry  extra  impellers  in 
stock,  and  it  was  directed  to  hurry  up  the 
order.  The  plaintiff  thereupon  wired  to  the 
factory  for  a  new  impeller,  and  directed  that 
the  same  be  shipped  by  express.  The  impeller 
was  sent  by  the  factory  to  the  plaintiff,  and 
it  thereupon  installed  the  new  impeller  in  the 
pump.  The  price  of  the  impeller  was  $92. 
The  expressage  was  $22.68. 

After  the  impeller  had  been  placed  in  the 
pump,  the  defendants  notified  the  plaintiff 
that  the  impeller  did  not  work  satisfactorily. 
The  plaintiff  thereupon  advised  that  there 
must  be  something  the  matter  with  some  of 
the  pipes.  The  plaintiff  made  no  effort  to  fix 
the  impeller.  Thereupon  the  defendants  en- 
deavored to  remedy  the  pump,  and  it  was  used 
for  a  period  of  two  months.  Thereafter  the 
plaintiff  sent  a  [347]  statement  of  its  account 
to  the  defendants,  who  promised  to  pay  the 
same,  but  never  did.  After  several  unsuccess- 
ful attempts  to  collect  the  account,  this  action 
was  brought. 

The  principal  contention  of  the  defendants 
at  the  trial  was  that  there  was  an  implied 
warranty  tliat  this  impeller  would  work  sat- 
isfactorily in  this  second-hand  pump.  It  is 
not  claimed  that  there  was  any  express  war- 
ranty. But  the  defendants  insisted  in  the 
court  below,  and  insist  here,  that  there  was 
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an  implied  warranty  that  the  impeller  or- 
dered as  above  atated  would  make  the  pump 
work  satisfactorily  to  the  defendants. 

At  the  close  of  the  evidence,  the  plaintiff 
requested  the  court  to  give  an  instruction,  in 
substance,  that  the  jury  should  return  a  ver- 
dict in  favor  of  the  plaintiff  for  the  full 
amount  claimed.  We  think  this  instruction 
should  have  been  given.  It  is  plain,  under 
the  facts,  that  if  there  had  been  an  express 
warranty,  damages  on  account  of  lost  profits 
in  a  contract  of  this  kind  could  not  be  recov- 
ered. Puget  Sound  Iron,  etc.  Works  v.  Clem- 
mons,  32  Wash.  36,  72  Pac.  465.  We  think 
it  is  equally  plain  that  there  could  be  no  im- 
plied warranty  that  the  new  impeller  wouM 
make  the  old  pump  work  satisfactorily,  upon 
the  admitted  facts.    The  rule  is: 

*'0n  a  sale  of  machinery  there  is  in  gen- 
eral an  implied  warranty  that  the  machine 
is  reasonably  adapted  to  the  purpose  for 
which  it  is  purchased.  No  such  warranty  is 
implied,  however,  on  the  sale  of  a  second-hand 
machine.  There  is,  moreover,  no  warranty 
that  a  macliine  designed  for  a  general  use  is 
suitable  for  a  particular  purpose  or  use,  or 
that  a  known  and  designated  machine  pur- 
diased  by  name  will  serve  a  specific  purpose, 
especially  where  the  machine  is  made  accord- 
ing to  the  plans  and  specifications  of  the  buy- 
er. So  too  there  is  no  implied  warranty  that 
a  machine  is  as  suitable  for  the  purpose  as 
other  machines  of  the  same  class."  35  Cyc. 
408. 

The  rule  is  also  stated  in  35  Cyc.  405,  as 
follows: 

'*0n  a  sale  by  sample  there  is  an  implied 
warranty  that  the  bulk  of  the  goods  is  equal 
to  the  sample  in  kind  and  [348]  quality. 
Where  the  sale  is  by  the  manufacturer  of  the 
goods  there  is  an  implied  warranty  that  the 
goods  sold  are  free  from  latent  defects  not 
discoverable  by  ordinary  examination;  but 
the  rule  is  otherwise  where  the  sale  is  by  a 
dealer  who  is  not  the  manufacturer  of  the 
goods.  There  is  no  warranty  of  fitness  for  the 
purpose  intended,  nor  ordinarily  that  the 
goods  are  merchantable,  although  the  facts 
and  circumstances  of  the  case  may  justify  the 
inference  that  this  condition  is  superadded 
to  the  contract.  The  warranty  implied  is  not 
strictly  speaking  a  warranty  of  quality,  but 
merely  that  the  seller  shall  deliver  goods  of 
the  quality  of  the  sample." 

This  court  in  Hurley-Mason  Co.  y.  Stebbins, 
79  Wash.  366,  Ann.  Cas.  1916A  948,  140  Pac. 
381,  L.R.A.1915B  1131,  said: 

"According  to  the  great  weight  of  author- 
ity, there  is  a  distinction  between  executory 
sales  by  manufacturers  and  executory  sales 
by  dealers;  the  rule  being  that,  on  a  sale  by 
a  manufacturer,  there  is  an  implied  warranty 
of  fitness  for  the  purpose  intended,  and  of 
freedom  from  defects  not  discoverable  by  or- 


dinary inspection  and  tests,  while  on  a  sale 
by  a  dealer,  there  is  no  such  implication,  in 
the  absence  of  a  specific  warranty  to  that 
effect.  All  that  is  required  of  a  dealer  is  an 
exercise  of  good  faith  and  fair  dealing." 

This  is  the  general  rule.  This  order  was 
clearly  an  order  by  sample.  T\\e  only  implied 
warranty  was  that  the  impeller  furnished  was 
tlie  one  ordered.  There  is  no  contention  that 
the  impeller  ordered  was  not  an  impeller  for 
that  particular  make  of  pumps.  No  defect  is 
shown  in  the  impeller.  The  only  difference 
between  the  old  and  the  new  impeller,  as 
shown  by  the  evidence,  is  that  the  new 
impeller  bad  no  holes  in  it,  while  the  old  one 
had  four  holes.  The  cost  of  drilling  these 
holes  might  have  been  a  proper  offset  against 
the  price  of  the  impeller.  This  cost  is  not 
shown.  It  was  no  doubt  trifling.  It  was 
clearly  the  duty  of  the  defendants,  when  they 
discovered  that  the  impeller  would  not  work 
as  they  say  "satisfactorily,"  to  return  the 
impeller  to  the  plaintiff  with  notice  of  that 
fact.  There  is  no  claim  on  the  part  of  [349] 
the  defendants  that  thev  have  returned,  or 
offered  to  return,  the  impeller.  They  simply 
notified  the  plaintiff  that  the  impeller  would 
not  work  satisfactorily.  This  clearly  would 
not  authorize  the  defendants  to  expend  money 
upon  other  parts  of  the  pump  and  offset  such 
expenses  against  the  plaintiff's  claim.  Fur- 
thermore, no  objection  was  made  to  several 
statements  of  account  which  were  rendered  to 
the  defendants  by  the  plaintiff.  They  prom- 
ised to  pay  the  bill,  making  no  objection  to 
the  price  of  the  impeller,  or  that  the  express- 
age  also  had  been  charged  as  a  part  of  the 
expense  in  obtaining  the  impeller.  Under 
these  facts,  we  are  satisfed  that  the  items 
claimed  as  an  offset  are  improper,  and  that 
the  trial  court  should  have  directed  a  verdict 
in  favor  of  the  plaintiff  for  the  full  amount  of 
the  claim. 

The  judgment  is  therefore  reversed,  and  the 
case  remanded  with  direction  to  the  trial 
court  to  enter  a  judgment  in  favor  of  the 
plaintiff  for  the  amount  prayed  for  in  the 
complaint. 

Morris,  C.  J.,  Chadwick,  Ellis,  and  Fuller- 
ton,  JJ.,  concur. 


NOTE. 

In  the  reported  case  it  is  held  that  an 
order,  by  an  owner  of  a  second-hand  pump, 
of  a  new  impeller  to  fit  it,  the  order  being 
given  to  the  dealer  who  originally  sold  the 
pump,  and  being  by  him  transmitted  to  the 
manufacturers  of  the  pump,  constitutes  a  sale 
by  sample  witn  implied  warranty  that  the 
impeller  will  be  of  the  kind  ordered.  But  the 
court  holds  that  this  sale  by  sample  creates 
no  implied  warranty  that  the  new  impeller 
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will  make  the  old  pump  work  efficiently.  For 
other  eases  as  to  what  constitutes  a  sale  by 
sample  and  for  a  full  consideration  of  war- 
ranties in  such  sales,  see  the  note  to  Jorgen- 
sen  V.  Gessell  Pressed  Brick  Co.  reported, 
ante,  this  volume,  at  pa^e  309. 


PICKREIX  AND  CRAIG  GOMPANT 

V. 

WILSON  WHOI1ESAI.E  COMPANT. 

North    Carolina    Supreme    Court — September 

15,  1915. 

109  y.  Car,  381;  S6  S.  E.  187. 

Sales  —  Warranty  —  Sale  by  Sample. 

A  contract  of  sale  of  jar  caps  which  binds 
the  seller  to  ship  the  goods  on  conditions 
specified,  one  of  which  is  that  the  caps 
will  fit  any  Mason  jar,  and  another  that  no 
promise  is  valid  unless  specified  on  the  order, 
and  another  that  no  salesman  can  alter  the 
conditions  printed  on  the  contract,  is  not  a 
contract  of  sale  hy  sample,  though  a  sample 
was  e?chibited  during  negotiations,  but  is  a 
contract  containing  a  warranty  that  the  caps 
will  fit  any  Mason  jar. 

[See  note  at  end  of  this  case.] 

ETidonce  —  Parol  to  Vary  WritiaiB. 

Where  a  contract  of  sale  is  reduced  to 
writing,  the  written  instrument  is  the  exclu- 
sive evidence  of  the  contract,  and  it  cannot 
be  varied  by  parol,  proof  tending  to  show 
the  e.xistence  of  additional  warranties. 

[See  19  Ann.  Cas.  542.] 

Sales  ^  Warranty  —  Sale  by  Sample. 

It  is  not  assumed  that  every  sale  where  a 
sample  is  shown  is  a  sale  by  sample,  but  to 
be  a  sale  by  sample  there  must  be  an  under- 
standing of  the  parties,  express  or  implied, 
that  the  sale  is  by  sample. 

[See  note  at  end  of  this  case.] 


Where  a  sale  is  by  sample,  the  law  implies 
that  the  bulk  shall  correspond  in  kind  and 
quality  with  the  sample. 

[See  note  at  end  of  this  case.] 

Breach    of   Warranty   •»   Question    for 
Jury. 

Where  in  an  action  for  the  price  of  jar 
caps  warranted  to  fit  any  Mason  jar  there 
was  evidence  that  all  Mason  jars  were  of  the 
same  pattern  and  sealed  in  the  same  way, 
and  that  the  caps  furnished  did  not  fit  Mason 
jars  of  tlie  Ball  Bros,  type  carried  by  the 
buyer,  and  during  the  trial  a  witness  for  the 
seller  sealed  the  Mason  jars  in  question  with 
the  caps  shipped  to  the  buyer,  the  issue  of 
compliance  by  the  seller  with  the  warranty 
is  for  the  jury,  and  a  charge  that,  if  the 
jury  believes  the  evidence,  the  verdict  must 
be  for  the  seller,  is  erroneous,  for  the  demon- 


stration at  the  trial  cannot  be  considered  to 
the  exclusion  of  the  other  evidence. 

Appeal  from  Superior  Court,  Wilson 
county:  Cabteb,  Judge. 

Action  by  Pickrell  and  Craig  Company, 
plaintiff,  against  Wilson  Wholesale  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Revessei>. 

[381]  This  action  was  brought  to  recover 
$130  and  interest  due  for  a  lot  of  White 
Crown  jar  caps  sold  and  delivered  to  the  de- 
fendants. The  [382]  evidence  tended  to  show 
that  the  plaintiffs  both  verbally  and  in  the 
written  order  of  sale  represented  and  war- 
ranted that  the  caps  would  fit  any  Mason  jar, 
in  which  the  defendants  dealt,  and  to  convince 
the  defendants  that  this  was  true,  plaintiffs* 
agent,  before  the  order  was  given,  fitted  sev- 
eral of  the  caps  he  then  had  in  his  possession 
to  Mason  jars  selected  from  defendants*  stock. 
In  the  body  of  the  order  are  these  words: 
"Wliite  Crown  Caps.  Self-sealing.  Fits  any 
Mason  Jar.  Experience  not  necessary."  De- 
fendants signed  the  order  and  delivered  it 
to  plaintiffs'  agent,  and  afterwards,  and  be- 
fore the  caps  were  received  by  the  defendants, 
the  plaintiffs  sent  out  samples  of  the  caps, 
as  corresponding  with  those  to  be  shipped. 
These  were  tried  by  the  agent  of  defendants 
who  gave  the  order,  and  found  to  be  defective, 
in  that  they  would  not  fit  many  of  the  Mason 
jars  in  defendants'  stock.  This  was  due  to 
the  fact  that  the  Ball-Mason  jars,  which  de- 
fendants carried  in  their  stock,  are  made  to 
receive  the  cap  and  seal  at  the  shoulder, 
while  the  White  Crown  jar  caps  seal  at  the 
top,  and  the  value  of  the  cap  for  making  an 
air  tight  seal  depended  upon  the  smoothness 
of  the  upper  surface,  which  was  immaterial  if 
the  sealing  was  done  at  the  shoulder  of  the 
jar  as  in  the  case  of  the  Ball-Mason  jars. 
There  was  evidence  that  ''all  Mason  jars  are 
of  exactly  the  same  pattern  and  sealed  in  the 
same  way  as  those  made  by  Ball  Brothers. '* 
It  is  stated  in  the  case  that  plaintiffs*  witness 
Finis  Fox,  while  on  the  stand,  "proceeded  to 
seal  the  Mason  jars  in  question  with  the  caps 
shipped  to  defendants.**  Defendants  objected 
to  this  evidence. 

When  defendants  discovered  that  the  test- 
ing samples  sent  out  by  the  plaintiffs  would 
not  fit  many  of  the  Ball-MaBon  jars  in  their 
stock,  they  refused  to  receive  the  shipment, 
and,  therefore,  this  action  was  brought  to  re- 
cover the  price  agreed  to  be  paid  for  the 
goods. 

The  court  charged  the  jury  as  follows:  "It 
appears  from  the  evidence  in  this  case  that 
these  goods  were  sold  by  sample.  There  is  no 
evidence  in  the  case  that  the  goods  shipped 
were  not  up  to  the  sample,  and  there  is  no 
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evidence  of  any  other  concealment.  Tlie  court, 
therefore,  instructs  you  that  you  will  answer 
the  issue  $130,  with  interest  from  15  May, 
1913,  if  you  believe  the  evidence  in  the  case. 
Of  course,  if  you  don't  believe  the  evidence, 
you  will  answer  the  issue  'Nothing.' " 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiffs  for  $130,  with  interest  from  15  May, 
1913.  Judgment  was  entered  thereon,  and 
defendants  appealed. 

Woodard  d  Hctssell  for  appellant. 
JF*.  D.  Swindell  for  appellee. 

Walkib,  J.  {after  stating  the  facts). — The 
court   held    that  this   was   a   sale   of  goods 
by  sample,  ignoring  the  express  terms  of  the 
written  contract,  [383]  which  warranted  that 
the  goods  should  be  of  a  certain  kind,  or  caps, 
that  would  fit  any  Mason  jar.    The  prior  ne- 
gotiations of  the  parties  wer^  merged  in  the 
written  contract,  which  provided  that  the  sell- 
ers would  ship  the  goods  "on  terms  and  con- 
ditions specified  below,"  one  of  which  was  that 
the  caps  would  fit  any  .Mason  jar,  and  an- 
other is,  that  "No  promise  or  agreement  is 
valid  unless  specified  on  this  order,"  and  still 
another,   that   "No   salesman   has   authority 
to  alter  terms  or  conditions  printed  on  this 
contract,  or  to  promise  anything  that  is  not 
printed    on    our    contracts."      This    was    the 
contract,  and  the  only  one  between  the  parties 
recognized  by  the  plaintiff.    It  is  well  settled 
that  where  parties  have  reduced  their  con- 
tract to  writing,  the  written  instrument  itself 
is  the  exclusive  evidence  of  it,  and  neither  of 
the  parties  will  be  permitted  to  vary  or  con- 
tradict its  terms  by  parol.    9  Cyc.  763;  Mof- 
fitt  V.  Maness,  102  N.  C.  4.17,  9  S.  E.  399. 
There  is  no  reference  in  this  contract  to  a 
sale  by  sample.    We  imagine  that  if  it  wore 
to  the  advantage  of  the  defendants  to  restrict 
the  inquiry  here  to  what  occurred  between  the 
two  agents  prior  t^  the  signing  of  the  order, 
the   plaintiffs   would   have    insisted    upon   a 
strict  adherence  to  the  terms  of  the  contract 
as  expressed  in  the  writing;  and  well  could 
they  have  done  so. 

There  was  some  evidence  of  the  breach  of 
the  contract  or  condition  that  the  caps  would 
fit  any  Mason  jar.  It  is  stated  in  the  record 
that  plaintiffs'  witness  "proceeded  to  seal  the 
jars  in  question  with  the  White  Crown  jar 
caps  sold  by  the  plaintiffs,"  but  this  expres- 
sion is  not  very  clear,  and  he  may  have  re- 
ferred, and  perhaps  did  refer,  to  jars  known 
as  Mason  jars  and  of  the  same  kind  as  those 
kept  by  defendants  in  their  stock  for  sale, 
and  did  not  intend  to  say  that  he  fitted  the 
caps  to  the  particular  Mason  jars  which  de- 
fendants then  had  in  stock.  But  whatever 
his  meaning  was,  and  whether  or  not  the  caps 
used  by  the  witness  did  fit  the  jars  also  used 
by  him,  which  is  not  clearly  made  to  appear, 


there  was  some  evidence  that  the  caps  shipped 
to  defendant  did  not  fit  the  Mason  jars  in 
defendants'  stock,  as  plaintiffs  sent  out  a  lot 
of  samples,  upon  the  implied  representation, 
at  least,  that  they  corresponded  exactly  with 
those  to  be  shipped,  and  for  the  purpose  of 
testing  the  truth  of  their  representation  or 
warranty  that  those  to  be  shipped  would  fit 
any  Mason  jars. 

But  apart  from  this  consideration,  it  is  not 
to  be  assumed  that  every  sale  where  a  sample 
is  shown  is  a  sale  by  sample.  There  must  be 
an  understanding  of  the  pai'ties,  express  or 
implied,  that  the  sale  is  by  sample.  Tiffany 
on  Sales,  p.  174.  The  Court  in  Gunther  v. 
Atwell,  19  Md.  157,  at  pp.  167  and  168,  well 
stated  the  rule  and  the  reason  for  it:  "Strict- 
ly speaking,  a  contract  of  sale  by  sample  is 
not  a  warranty  of  quality,  but  an  agreement 
of  the  seller  to  deliver,  and  of  the  buyer  to 
accept,  goods  of  the  same  kind  and  quality 
as  the  sample.  The  identity  [384]  of  the 
goods  sold  in  kind,  condition,  and  quality  with 
that  of  the  sample  is  of  the  essence  of  the 
contract;  and  where  the  goods  sold  do  not 
correspond  with  the  sample,  there  would  seem 
to  be  no  performance  of  the  contract.  The 
rule  recognized  in  the  cases  as  governing  sales 
by  sample  seems  to  be  founded  on  or  to  be  a 
simple  application  of  the  principle  that,  to 
fulfil  a  contract  of  sale,  the  seller  must  de- 
liver that  which  he  has  agreed  to  sell,  and 
that  if  he  does  not,  the  purchaser  may  rescind 
the  contract,  or  receive  the  goods  and  claim  a 
deduction  for  their  relative  inferiority  in 
value.  In  order  that  this  principle  may  be 
applied,  it  is  necessary,  in  making  the  sale, 
that  the  sample  should  be.  so  used  between 
the  buyer  and  seller  as  to  express  or  become  a 
part  of  the  contract;  or,  in  other  words,  that 
the  sample  should  amount  to  and  take  the 
place  of  an  express  averment  by  the  seller 
of  the  condition  and  quality  of  the  goods  sold, 
upon  which  the  buyer  relies  in  making  the 
purchase.  The  mere  exhibition  of  a  sample 
by  the  seller,  and  examination  of  it  by  the 
buyer,  does  not  amount  to  such  an  averment, 
unless,  from  all  the  facts  or  circumstances  in 
the  case,  it  can  be  presumed  that  an  under- 
standing is  arrived  at  between  the  parties 
that  the  bulk  is  to  correspond  with  the  sam- 
ple. Citing  several  cases.  Tlie  reasonable  de- 
duction from  these  cases  is  that  to  effect  a 
sale  by  sample,  so  as  to  bind  the  seller  for  a 
correspondence  in  bulk,  it  must  be  shown  that 
the  seller  adopts  the  sample  as  his  own  de- 
scription of  the  bulk,  and  that  the  buyer  con- 
cludes the  purchase  upon  the  faith  and  credit 
of  the  description  so  given.  Upon  this  theory, 
it  is  obvious  that  in  making  sales  samples 
may  be  exhibited  and  examined  without  im- 
plying, as  a  part  of  the  contract  of  sale,  any 
obligation  that  the  bulk  shall  correspond  with 
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the  sample.  Ounther  v.  Atwell,  supra;  Daj 
V.  Raguet,  14  Minn.  273;  Hargous  v.  Stone, 
5  N.  Y.  73. 

There  is  evidence  in  this  case  that  the  caps 
were  used  by  plaintiffs'  agent  in  the  beginning 
of  this  transaction,  not  for  the  purpose  of 
selling  other  caps  by  them  as  samples,  but 
for  quite  a  different  purpose,  and  that  was 
to  demonstrate  to  the  defendants  that  the 
White  Crown  caps  would  fit  any  Maaon  jar. 
This  will  appear  from  the  testimony  of  de- 
fendants' witness  N.  T.  Peele,  who  said: 
"Plaintiffs'  salesman  represented  that  the 
White  Crown  jar  caps  sold  by  the  plaintiffs, 
as  jobbers,  would  fit  any  Mason  jar.  He  then 
and  there  proceeded  to  demonstrate  this  fajct 
by  sealing  a  number  of  Mason  jars  taken 
from  defendants'  stock  with  the  White  Crown 
jar  caps  in  his  possession.  After  witnessing 
the  demonstration  aforesaid,  defendants'  em- 
ployee, N.  T.  Peele,  signed  an  order  on  a 
printed  order  form  in  which  the  terms  and 
conditions  of  the  purchase  were  set  forth." 
But  when  the  sale  is  by  sample,  it  is  implied 
in  law  that  the  bulk  shall  correspond  in  kind 
and  quality  with  the  sample,  and  the  reason 
for  this  implication  is  that  there  is  no  op- 
portunity [385]  for  a  personal  examination 
of  the  bulk.  Tiffany  on  Sales,  p.  174.  There 
was  evidence  that  the  caps  exhibited  and  used 
by  plaintiffs'  agent  for  the  alleged  demonstra- 
tion of  their  quality  and  fitness  for  the  par- 
ticular use  mentioned  at  the  time  did  not 
correspond  with  the  standard  of  comparison 
so  used,  for  the  plaintiffs'  witnesses  testified 
that  many  of  the  caps  sent  out  by  the  plain- 
tiffs were  tried  on  the  Ma^on  jars  of  the  Ball 
Brothers  type,  which  were  carried  in  de- 
fendants' stock  of  goods,  and  they  did  not 
fit,  nor  would  they  seal  perfectly  or  as  the 
agent  of  plaintiffs  represented  they  would. 

The  demonstration  by  plaintiffs'  witness  at 
the  trial  may  have  been  very  impressive,  and 
(perhaps)  convincing,  but  its  weight  as  evi- 
dence was  for  the  jury,  and,  besides,  it  should 
not  have  been  considered  to  the  exclusion  of 
other  evidence  in  the  cause. 

In  this  state  of  the  evidence  we  are  of  the 
opinion  that  there  was  a  conflict,  and  it  was 
erroneous  to  charge  the  jury  that,  even  if 
they  believed  the  evidence,  their  verdict 
should  be  for  the  plaintiff. 

There  was  error,  therefore,  in  the  trial  of 
the  case. 

New  trial. 


KOTE. 

The  reported  case  is  authority  for  the  prop- 
osition that  not  every  sale  involving  an  ex- 
hibition of  a  sample  is  a  sale  by  sample  but 
there  must  be  an  understanding,  express  or 
implied,  that  the  sale  is  by  sample.     It  ap- 


pears in  the  case  that  in  a  sale  of  jar  caps  the 
vendor  stipulated  that  the  caps  would  fit  any 
Mason  jar,  and  the  specific  holding  of  the 
case  is  that  the  sale  was  not  a  sale  by  sam- 
ple, so  as  to  give  an  implied  warranty,  in 
spite  of  the  fact  that  a  specimen  was  ex- 
hibited at  the  time  of  the  sale,  it  not  appear- 
ing that  the  sale  was  understood  or  agreed 
to  be  by  sample.  See  also  for  the  decision  in 
a  second  appeal  on  the  reported  case  91  S.  £. 
353.  For  a  complete  review  of  the  cases  on 
the  question  what  constitutes  a  sale  by  sam- 
ple, and  on  the  general  question  of  warranties, 
express  and  implied,  on  a  sale  by  sample,  see 
the  note  to  Jorgensen  v.  Gessell  Pressed 
Brick  Co.  reported  ante,  this  volume,  at  page 
309. 


LAMRO  TOWH8ITE  COMPAHT 

V. 

BANK  OF  DAIXA8. 

South  Dakota  Supreme  Court — March  8, 

1915. 

* 

35  S,  Dak,  164;  151  IT.  W.  282. 


Jn figments  —  Res  J«dlc«t*  ~  Fittditts 
in  Aetiott  to  Camcel  CottoluaiTe  in 
Aotiott  on  Inatramont. 

In  an  action  on  checks,  findings,  in  a  suit 
to  cancel  the  checks  and  enjoin  the  holders 
from  transferring  same  or  suing  thereon, 
that  the  contract  pursuant  to  which  the 
checks  were  given  had  been  performed  are 
conclusive,  though  the  supreme  court,  in  sus- 
taining the  action  of  the  circuit  court  in 
dismissing  the  suit  in  equity  upon  the  mer- 
its, inadvertently  added  that  no  reason  ap- 
peared  why  any  party  to  such  suit  had  not 
an  adequate  remedy  at  law;  and,  it  is  not 
error  to  exclude  evidence  of  facts  inconsist- 
ent with  such  findings,  or  to  refuse  to  relieve 
defendant  from  the  effect  of  a  stipulation  of 
facts  filed  in  the  suit  in  equity. 

Contraets  ~  Validity  ~  Inflnenoiac 
County  Seat  Eleotion. 

That  the  principal  purpose  of  a  contract 
by  one  of  two  town-site  companies  to  buy 
the  other's  land  is  to  eliminate  the  latter's 
town  as  an  aspirant  for  the  county  seat  and 
secure  influence  and  votes  at  a  county  seat 
election,  will  not  invalidate  the  contract, 
though  the  election  is  pending,  where  there 
is  no  stipulation  as  to  how  the  officers  of 
the  vendor  shall  vote  or  use  their  influence 
or  any  provision  that  the  purchase  money  ; 
shall  not  be  payable  if  the  election  la  un-' 
favorable  to  the  purchaser. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Gregory 
county:   Williamson,  Judge. 
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Action  by  Lamro  Townsite  Company,  plain- 
tiff, against  Bank  of  Dallas,  defendant.  West- 
em  Townsite  Company,  intervener.  Judgment 
for  plaintiff.  Intervener  appeals.  The  facts 
are  stated  in  the  opinion.    Aitibmed. 

E.  O.  Patier$on  and  W,  J,  Hooper  for  ap- 
pellant. 

Windsor  Doheriy  and  French  d  Orvia  for 
respondent. 

[165]  Whitino,  J. — In  the  year  1910,  the 
Lamro  Tovmsite  Company  [166]  brought  an 
action  against  the  Bank  of  Dallas  to  recover 
upon  two  certain  checks.  Thereafter  the 
Western  Townsite  Company  brought  an  action 
against  the  Lamro  Townsite  Company,  Bank 
of  Dallas,  and  certain  other  parties,  wherein 
it  asked  a  judgment  that  the  above  checks 
and  the  contract  in  compliance  with  the  terms 
of  which  these  two  checks  and  a  certain  other 
check  were  issued  be  declared  null  and  void; 
that  the  holders  thereof  return  to  plaintiff  all 
three  checks;  that  the  Lamro  Townsite  Com- 
pany be  enjoined  from  prosecuting  the  action 
upon  the  two  checks;  and  that  all  of  the 
defendants  be  enjoined  from  negotiating  the 
third  check.  This  second  action  was  submit- 
ted to  the  circuit  court  upon  a  stipulation 
of  facts,  the  trial  court  entered  findings, 
adopting,  as  such  findings,  the  stipulation  of 
facts,  and  upon  such  findings  it  entered  judg- 
ment "that  plaintiff's  complaint  be  and  the 
same  is  dismissed  upon  the  merits."  Appeal 
was  taken  to  this  court  and  such  judgment 
affirmed,  our  opinion  being  found  in  Western 
Townsite  Co.  v.  Lamro  Townsite  Co.  31  S. 
D.  47, 139  N.  W.  777.  An  examination  of  said 
opinion  will  disclose  the  nature  of  the  trans- 
action out  of  which  the  two  actions  above 
mentioned  arose.  After  the  entry  of  judg- 
ment in  the  equity  action,  the  Lamro  Town- 
site  Company  brought  this  present  action 
against  the  Bank  of  Dallas  to  recover  the 
whole  amount  claimed  to  be  due  upon  the 
three  checks  mentioned  in  the  contract,  which 
contract,  is  set  out  in  full  in  our  former 
opinion.  The  Western  Townsite  Company 
was  allowed  to  intervene,  as  it  appeared  that 
it  had  assumed  the  liability  of  the  drawer  of 
said  checks,  and,  the  Bank  of  Dallas  having 
withdrawn  its  answer,  the  Western  Townsite 
Company  became  the  real  defendant.  This 
action  was  tried  before  the  court  and  a  jury, 
a  verdict  was  directed  and  returned  in  favor 
of  plaintiff  for  the  full  amount  of  the  three 
checks,  judgment  was  entered  upon  such  ver- 
dict, and  from  such  judgment  and  an  order 
denying  a  new  trial,  this  appeal  was  taken. 

Upon  the  trial  of  this  cause,  plaintiff  of- 
fered in  evidence  the  summons,  proof  of  serv- 
ice thereof,  pleadings,  stipulation  of  facts, 
findings  of  fact,  and  judgment  of  the  trial 
court  in  the  equity  case.     Defendant  sought 


to  be  relieved  from  the  stipulation  of  facts 
entered  into  the  equity  case,  but  this  relief 
was  denied.  Plaintiff  then  offered  in  evidence 
the  notice  of  appeal  and  other  [167]  papers, 
including  the  remittitur  from  this  court,  in 
the  appeal  of  the  equity  case.  Over  the  ob- 
jection of  defendant,  all  the  papers  mentioned 
above  were  received  in  evidence.  Thereafter 
defendant  sought  to  introduce  evidence  con- 
flicting with  the  facts  as  stipulated  and  found 
in  the  equity  action;  this  evidence  was  ex- 
cluded, apparently  upon  the  theory  that  the 
facts  found  in  the  equity  action  were  abso- 
lutely conclusive  against  the  defendant  in 
this  action.  This  ruling  of  the  court  presents 
to  us  one  of  the  two  questions  which  we  think 
demand  consideration  upon  this  appeal. 

When  and  to  what  extent  are  the  findings 
of  a  court  in  an  equity  action  conclusive 
against  the  parties  upon  a  later  trial  of  a 
law  action  based  upon  the  same  transaction 
as  the  one  involved  in  the  equity  action? 
For  the  purposes  of  this  appeal  it  will  be  as- 
sumed (but  not  determined)  that  a  party 
to  the  law  action  would  not,  in  such  action, 
be  concluded  by  any  finding  of  fact  in  the 
equity  action,  which  finding  was  not  essential 
to  those  matters  determined  in  such  equity 
action.  W^hat  was  in  fact  determined  by  the 
opinion  of  this  court  upon  the  appeal  in  the 
equity  action  ?  Appellant,  in  its  brief,  repeat- 
edly states  that  this  court  determined  that 
the  circuit  court  did  not  have  juriadictionj 
and  that  such  action  was  dismissed  for  that 
reason.  We  are  unable  to  find  a  word  in  the 
judgment  of  the  trial  court  or  in  the  opinion 
of  this  court  that  would  support  the  conten- 
tion that  either  court  considered  the  trial 
court  to  be  without  jurisdiction.  The  trial 
court  had  jurisdiction  to  determine  whether 
the  plaintiff  in  that  action  was  entitled  to  the 
equitable  relief  asked  for,  and  such  trial  court 
did  exercise  its  jurisdiction  by  determining 
that  the  plaintiff  was  not  entitled  to  equita- 
ble relief;  it  had  the  jurisdiction  to  grant  the 
equitable  relief  asked  for  if  the  facts  proven 
would  have  sustained  same;  but  it  did  not 
have  jurisdiction  under  the  pleadings  before 
it,  to  grant  such  plaintiff  any  other  than 
equitable  relief;  in  other  words,  there  was 
not  a  lack  of  jurisdiction,  but  rather  a  failure 
of  proof.  Upon  the  facts  found,  the  trial 
court  rightfully  dismissed  such  action  ''upon 
the  merits,"  which  it  could  not  have  done  if  it 
had  not  had  jurisdiction. 

Just  what  was  determined  by  this  court  as 
a  basis  for  such  affirmance?    Under  the  plead- 
ings there  was  presented,  both  in  the  trial 
court  and  in  this  court,  two  questions  of  law: 
(1)    [168]    Was  time  of  the  essence  of  the' 
contract  ?      ( 2 )    Were  the  checks   negotiable  ' 
instruments  ?    Tliis  court  held  that  time  was  { 
not  of  the  essence  of  such  contract;  it  then' 
took  up  the  question  of  whether  or  not  there 
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the  sample.  Ounther  v.  Atwell,  supra;  Daj 
V.  Ra^iet,  14  Minn.  273;  Hargous  y.  Stone, 
5  N.  Y.  73. 

There  is  evidence  in  this  case  that  the  caps 
were  used  hy  plaintiffs'  agent  in  the  beginning 
of  this  transaction,  not  for  the  purpose  of 
selling  other  caps  by  them  as  samples,  but 
for  quite  a  different  purpose,  and  that  was 
to  demonstrate  to  the  defendants  that  the 
White  Crown  caps  would  fit  any  Maaon  jar. 
This  will  appear  from  the  testimony  of  de- 
fendants' witness  N.  T.  Peele,  who  said: 
"Plaintiffs'  salesman  represented  that  the 
White  Crown  jar  caps  sold  by  the  plaintiffs, 
as  jobbers,  would  fit  any  Mason  jar.  He  then 
and  there  proceeded  to  demonstrate  this  fact 
by  sealing  a  numl)er  of  Mason  jars  taken 
from  defendants*  stock  with  the  White  Crown 
jar  caps  in  his  possession.  After  witnessing 
the  demonstration  aforesaid,  defendants'  em- 
ployee, N.  T.  Peele,  signed  an  order  on  a 
printed  order  form  in  which  the  terms  and 
conditions  of  the  purchase  were  set  forth." 
But  when  the  sale  is  by  sample,  it  is  implied 
in  law  that  the  bulk  shall  correspond  in  kind 
and  quality  with  the  sample,  and  the  reason 
for  this  implication  is  that  there  is  no  op- 
portunity [385]  for  a  personal  examination 
of  the  bulk.  Tiffany  on  Sales,  p.  174.  There 
was  evidence  that  the  caps  exhibited  and  used 
by  plaintiffs'  agent  for  the  alleged  demonstra- 
tion of  their  quality  and  fitness  for  the  par- 
ticular use  mentioned  at  the  time  did  not 
correspond  with  the  standard  of  comparison 
so  used,  for  the  plaintiffs'  witnesses  testified 
that  many  of  the  caps  sent  out  by  the  plain- 
tiffs were  tried  on  the  Ma«on  jars  of  the  Ball 
Brothers  type,  which  were  carried  in  de- 
fendants' stock  of  goods,  and  they  did  not 
fit,  nor  would  they  seal  perfectly  or  as  the 
agent  of  plaintiffs  represented  they  would. 

The  demonstration  by  plaintiffs'  witness  at 
the  trial  may  have  been  very  impressive,  and 
(perhaps)  convincing,  but  its  weight  as  evi- 
dence was  for  the  jury,  and,  besides,  it  should 
not  have  been  considered  to  the  exclusion  of 
other  evidence  in  the  cause. 

In  this  state  of  the  evidence  we  are  of  the 
opinion  that  there  was  a  conflict,  and  it  was 
erroneous  to  charge  the  jury  that,  even  if 
they  believed  the  evidence,  their  verdict 
should  be  for  the  plaintiff. 

There  was  error,  therefore,  in  the  trial  of 
the  case. 

New  trial. 


KOTE. 

The  reported  case  is  authority  for  the  prop- 
osition that  not  every  sale  involving  an  ex- 
hibition of  a  sample  is  a  sale  by  sample  but 
there  must  be  an  understanding,  express  or 
implied,  that  the  sale  is  by  sample.     It  ap- 


pears in  the  case  that  in  a  sale  of  jar  caps  the 
vendor  stipulated  that  the  caps  would  fit  any 
Mason  jar,  and  the  specific  holding  of  the 
case  is  that  the  sale  was  not  a  sale  by  sam- 
ple, so  as  to  give  an  implied  warranty,  in 
spite  of  the  fact  that  a  specimen  was  ex- 
hibited at  the  time  of  the  sale,  it  not  appear- 
ing that  the  sale  was  understood  or  agreed 
to  be  by  sample.  See  also  for  the  decision  in 
a  second  appeal  on  the  reported  case  91  S.  K. 
353.  For  a  complete  review  of  the  cases  on 
the  question  what  constitutes  a  sale  by  sam- 
ple, and  on  the  general  question  of  warranties, 
express  and  implied,  on  a  sale  by  sample,  see 
the  note  to  Jorgensen  v.  Gressell  Pressed 
Brick  Co.  reported  ante,  this  volume,  at  pa^ 
309. 
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V. 


BANK  OF  DAIXA8. 


South  Dakota  Supreme  Court — March  8, 

1915. 


35  S.  DaH.  164;  151  K,  W.  282. 


Jn«*sinents  ~  Ilea  Jvdieat*  —  Fiadims 
in  Aetlon  to  Camoel  Oomeli&slTe  in 
Aotion  on  Inatmmemt. 

In  an  action  on  checks,  findings,  in  a  suit 
to  cancel  the  checks  and  enjoin  the  holders 
from  transferring  same  or  suing  thereon, 
that  the  contract  pursuant  to  which  the 
checks  were  given  had  been  performed  are 
conclusive,  though  the  supreme  court,  in  sus- 
taining the  action  of  the  circuit  court  in 
dismissing  the  suit  in  equity  upon  the  mer- 
its, inadvertently  added  that  no  reason  ap- 
peared why  any  party  to  such  suit  had  not 
an  adequate  remedy  at  law;  and,  it  is  not 
error  to  exclude  evidence  of  facts  ineonRist- 
ent  with  such  findings,  or  to  refuse  to  relieve 
defendant  from  the  effect  of  a  stipulation  of 
facts  filed  in  the  suit  in  equity. 

Contraeta  —  Validity  —  Inflnenoiac 
County  Seat  Eleetion. 

That  the  principal  purpose  of  a  contract 
by  one  of  two  town-site  companies  to  buy 
the  other's  land  is  to  eliminate  the  latter's 
town  as  an  aspirant  for  the  county  seat  and 
secure  influence  and  votes  at  a  county  seat 
election,  will  not  invalidate  the  contract, 
though  the  election  is  pending,  where  there 
is  no  stipulation  as  to  how  the  officers  of 
the  vendor  shall  vote  or  use  their  influence 
or  any  provision  that  the  purchase  money  ; 
shall  not  be  payable  if  the  election  la  un- 
favorable to  the  purchaser. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Gregory 
county:   Williamson,  Judge. 
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Action  by  Lamro  Townsite  Company,  plain- 
tiff, against  Bank  of  Dallas,  defencUmt.  West- 
em  Townsite  Company,  intervener.  Judgment 
for  plaintiff.  Intervener  appeals.  The  facta 
are  stated  in  the  opinion.    Aitibmed. 

E,  0.  Patterson  and  W,  J.  Hooper  for  ap- 
pellant. 

Windsor  Doheriy  and  French  d  Orvia  for 
respondent. 

[165]  Whitino,  J. — ^In  the  year  1910,  the 
Lamro  Townsite  Company  [166]  brought  an 
action  against  the  Bank  of  Dallas  to  recover 
upon  two  certain  checks.  Thereafter  the 
Western  Townsite  Company  brought  an  action 
against  the  Lamro  Townsite  Company,  Bank 
of  Dallas,  and  certain  other  parties,  wherein 
it  asked  a  judgment  that  the  above  checks 
and  the  contract  in  compliance  with  the  terms 
of  which  these  two  checks  and  a  certain  other 
check  were  issued  be  declared  null  and  void; 
that  the  holders  thereof  return  to  plaintiff  all 
three  checks;  that  the  Lamro  Townsite  Com- 
pany be  enjoined  from  prosecuting  the  action 
upon  the  two  checks;  and  that  all  of  the 
defendants  be  enjoined  from  negotiating  the 
third  check.  This  second  action  was  submit- 
ted to  the  circuit  court  upon  a  stipulation 
of  facts,  the  trial  court  entered  findings, 
adopting,  as  such  findings,  the  stipulation  of 
facts,  and  upon  such  findings  it  entered  judg- 
ment *'that  plaintiff's  complaint  be  and  the 
same  is  dismissed  upon  the  merits."  Appeal 
was  taken  to  this  court  and  such  judgment 
affirmed,  our  opinion  being  found  in  Western 
Townsite  Co.  v.  Lamro  Townsite  Co.  31  S. 
D.  47, 139  N.  W.  777.  An  examination  of  said 
opinion  will  disclose  the  nature  of  the  trans- 
action out  of  which  the  two  actions  above 
mentioned  arose.  After  the  entry  of  judg- 
ment in  the  equity  action,  the  Lamro  Town- 
site  Company  brought  this  present  action 
against  the  Bank  of  Dallas  to  recover  the 
whole  amount  claimed  to  be  due  upon  the 
three  checks  mentioned  in  the  contract,  which 
contract,  is  set  out  in  full  in  our  former 
opinion.  The  Western  Townsite  Company 
was  allowed  to  intervene,  as  it  appeared  that 
it  had  assumed  the  liability  of  the  drawer  of 
said  checks,  and,  the  Bank  of  Dallas  having 
withdrawn  its  answer,  the  Western  Townsite 
Company  became  the  real  defendant.  This 
action  was  tried  before  the  court  and  a  jury, 
a  verdict  was  directed  and  returned  in  favor 
of  plaintiff  for  the  full  amount  of  the  three 
checks,  judgment  was  entered  upon  such  ver- 
dict, and  from  such  judgment  and  an  order 
denying  a  new  trial,  this  appeal  was  taken. 

Upon  the  trial  of  this  cause,  plaintiff  of- 
fered in  evidence  the  summons,  proof  of  serv- 
ice thereof,  pleadings,  stipulation  of  facts, 
findings  of  fact,  and  judgment  of  the  trial 
court  in  the  equity  case.     Defendant  sought 


to  be  relieved  from  the  stipulation  of  facts 
entered  into  the  equity  case,  but  this  relief 
was  denied.  Plaintiff  then  offered  in  evidence 
the  notice  of  appeal  and  other  [167]  papers, 
including  the  remittitur  from  this  court,  in 
the  appeal  of  the  equity  case.  Over  the  ob- 
jection of  defendant,  all  the  papers  mentioned 
above  were  received  in  evidence.  Thereafter 
defendant  sought  to  introduce  evidence  con- 
flicting with  the  facts  as  stipulated  and  found 
in  the  equity  action;  this  evidence  was  ex- 
cluded, apparently  upon  the  theory  that  the 
facts  found  in  the  equity  action  were  abso- 
lutely conclusive  against  the  defendant  in 
this  action.  This  ruling  of  the  court  presents 
to  us  one  of  the  two  questions  which  we  think 
demand  consideration  upon  this  appeal. 

When  and  to  what  extent  are  the  findings 
of  a  court  in  an  equity  action  conclusive 
against  the  parties  upon  a  later  trial  of  a 
law  action  based  upon  the  same  transaction 
as  the  one  involveid  in  the  equity  action? 
For  the  purposes  of  this  appeal  it  will  be  as- 
sumed (but  not  determined)  that  a  party 
to  the  law  action  would  not,  in  such  action, 
be  concluded  by  any  finding  of  fact  in  the 
equity  action,  which  finding  was  not  essential 
to  those  matters  determined  in  such  equity 
action.  What  was  in  fact  determined  by  the 
opinion  of  this  court  upon  the  appeal  in  the 
equity  action  ?  Appellant,  in  its  brief,  repeat- 
edly states  that  this  court  determined  that 
the  circuit  court  did  not  have  juriadictiont 
and  that  such  action  was  dismissed  for  that 
reason.  We  are  unable  to  find  a  word  in  the 
judgment  of  the  trial  court  or  in  the  opinion 
of  this  court  that  would  support  the  conten- 
tion that  either  court  considered  the  trial 
court  to  be  without  jurisdiction.  The  trial 
court  had  jurisdiction  to  determine  whether 
the  plaintiff  in  that  action  was  entitled  to  the 
equitable  relief  asked  for,  and  such  trial  court 
did  exercise  its  jurisdiction  by  determining 
that  the  plaintiff  was  not  entitled  to  equita- 
ble relief ;  it  had  the  jurisdiction  to  grant  the 
equitable  relief  asked  for  if  the  facts  proven 
would  have  sustained  same;  but  it  did  not 
have  jurisdiction  under  the  pleading^  before 
it,  to  grant  such  plaintiff  any  other  than 
equitable  relief;  in  other  words,  there  was 
not  a  lack  of  jurisdiction,  but  rather  a  failure 
of  proof.  Upon  the  facts  found,  the  trial 
court  rightfully  dismissed  such  action  ''upon 
the  merits,"  which  it  could  not  have  done  if  it 
had  not  had  jurisdiction. 

Just  what  was  determined  by  this  court  as 
a  basis  for  such  affirmance?    Under  the  plead- 
ings there  was  presented,  both   in  the  trial 
court  and  in  this  court,  two  questions  of  law: 
(1)    [168]    Was  time  of  the  essence  of  the  ■ 
contract?      (2)    Were  the  checks  negotiable  j 
instruments  ?    This  court  held  that  time  was  | 
not  of  the  essence  of  such  contract ;   it  then ' 
took  up  the  question  of  whether  or  not  there 
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as  Winner  within  2^  miles  of  Liamro;  that 
it  had  expended  money  in  advertising  the 
townsite  of  Winner  and  in  inducing  people 
to  move  to  such  townsite;  that  the  Chicago 
&  Northwestern  Railway  Company  had  agreed 
to  extend  its  line  of  railroad  to  the  town 
si^e  of  Winner;  that,  believing  that  two 
towns  could  not  exist  and  prosper  so  near 
together,  appellant  had  constantly  endeavored 
to  cause  the  people  who  HvckI  at  Lamro  to 
remove  to  Winner;  that  the  county  seat  of 
Tripp  county  had  been  temporarily  located 
at  Lamro;  that  one  of  the  purposes  of  appel- 
lant in  inducing  the  people  of  Lamro  to  re- 
move  to  Winner  was  to  secure  their  influence 
and  votes  for  Winner  as  the  permanent 
county  seat  of  Tripp  county  at  the  election 
to  be  held  in  November,  1910;  that  partly 
for  such  purpose  this  appellant  procured  the 
contract  before  us  to  be  entered  into;  that 
respondent  and  [173]  its  officers,  when  the 
contract  was  entered  into,  knew  that  the 
above  was  one  of  the  purposes  moving  the 
other  party  to  such  contract;  that  $4,000  of 
the  amount  to  be  paid  respondent  for  said 
land  was  paid  to  it  for  the  purpose  of  in- 
ducing the  removal  of  the  citizens  of  Lamro 
to  Winner,  and  for  the  purpose  of  inducing 
respondent  and  its  officers  to  use  their  in- 
fluence to  secure  the  removal  of  the  citizens 
and  business  of  Lamro  to  Winner.  There  was 
neither  stipulation  nor  other  proof  that  re- 
spondent or  its  officers  ever  agreed  to  vote 
for  Winner  as  the  county  seat  of  Tripp 
county,  or  ever  agreed  to  use  their  influence 
to  induce  any  one  else  to  so  vote,  except  as 
it  might  be  expected  that  one  who  located 
at  Winner,  prior  to  the  election,  would  from 
selfish  motives  vote  for  Winner.  Lamro  is 
not  on  a  railroad.  Eliminate  from  the  above 
the  matter  of  the  pending  candidacy  of  Win- 
ner for  the  county  seat,  and  conceding  that 
the  sole  motive  of  appellant  was  the  building 
up  of  the  town  of  Winner,  no  one  would  con- 
tend that  the  contract  in  question  would  be 
invalid;  suppose  there  had  been  no  county 
seat  election  pending,  but  both  parties  to  the 
contract  expected  that  at  some  time  in  the 
future  there  would  be  one,  and  appellant's 
purpose  in  entering  into  the  contract  was 
the  same  as  moved  it  in  the  present  case — 
could  it  be  said  that  such  contract  would  be 
invalid  merely  because  respondent  knew  of 
such  purpose.  We  think  not.  We  can  see  no 
reason  why  these  parties  cannot  enter  into 
a  contract  to  do  that  wliich  would  have  been 
perfectly  legitimate  if  there  had  been  no  elec- 
tion pending.  Respondent  did  not  contract 
that  its  officers  would  vote  for  Winner; 
neither  did  it  contract  that  eitlier  it  or  its 
officers  or  any  other  person  should  strive  to 
influence  any  person  to  vote  for  Winner; 
neither  did  it  contract  that  these  checks  or 
any  of  them  should  only  become  payable  if 


Winner  was  selected  as  the  county  seat;  in 
fact  it  did  not  contract  to  do  a  thing  that 
was  not  perfectly  legitimate.  Suppose  that» 
instead  of  entering  into  this  contract,  ap- 
pellant had  entered  into  contracts  with  the 
several  residents  of  Lamro  whereby  appellant 
covenanted  to  convey  to  each  of  said  parties 
a  certain  tract  of  land  located  in  Winner^ 
provided  such  party  would  locate  a  residence 
or  business  place  thereon  before  a  certain  fixed 
date;  suppose  further  that  such  a  party 
should  carry  out  his  part  of  such  contract, 
could  appellant  defend  an  action  seeking  spe- 
cific performance  of  such  [174]  contract,  up- 
on the  ground  that  the  contract  was  against 
public  policy  merely  because  such  party  knew 
that  one  thing  that  induced  appellant  to  make 
such  contract  was  the  belief  that  thereby 
such  party  would  be  led  to  vote  for  Winner 
for  the  permanent  county  seat?  Suppose  ap- 
pellant had  believed  that  the  vicinity  of 
Winner  was  underlaid  with  oil,  and  also  be- 
lieved that  the  completion  of  an  oil  well  be- 
fore the  date  of  the  election  would  cause  a 
rush  of  people  to  Winner  and  would  help 
its  candidacy  for  county  seat — would  such 
belief  and  the  desire  and  motive  to  advance 
the  candidacy  of  its  favorite  render  void, 
as  against  public  policy,  a  contract  by  which 
appellant  contracted  with  some  well  company 
that,  in  consideration  of  such  company's  com- 
pleting a  well  prior  to  such  election  date,  it 
would  pay  such  company  twice  its  regular 
price  for  sinking  such  a  well?  We  think  not. 
Appellant  has  cited  numerous  authorities, 
but  an  examination  discloses  none  wherein 
the  situation  was  in  principle  like  that  in 
the  present  case. 

The  judgment  and  order  appealed  from  are 
affirmed. 


NOTE* 

Validity  of  Comtraot  Desisted  to  In* 
flaeaee  P«bllo  Sleotioa. 

Introductory,  360. 

Influencing  Nomination  to  Office,  351. 

Influencing  Election  to  Office: 

(Generally,  352. 

Contract  for  Hire  of  Seirvices  or  Prop- 
erty, 353. 
Influencing  Vote  on  Public  Question,  355. 


Introductory. 

Strong  considerations  of  public  policy  con- 
demn any  contract  the  tendency  of  wliich  is 
to  influence  unfairly  the  expression  of  the 
popular  will  at  a  public  election.  Any  con- 
tract is  deemed  to  be  invalid  which  contem- 
plates the  doing  of  any  act  which  will  have 
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such  a  tendency,  or  which,  while  not  neces- 
fiarily  involving  such  an  act  creates  an  in- 
centive thereto.  See  the  cases  cited  through- 
out this  note.  For  a  discussion  of  the  validity 
of  a  contract  tending  to  influence  appoint- 
ments to  public  office  see  the  note  to  Schneid- 
er V.  Local  Union  Ho.  60,  7  Ann.  Cas.  868. 

As  to  tlie  closely  related  policy  which  tends 
to  preserve  official  competency  and  integrity 
of  action  by  inhibiting  any  voluntary  impair- 
ment of  the  legally  established  rights  of  the 
officer  with  respect  to  compensation,  see  the 
notes  to  the  following  cases:  Bodenhofer  v. 
Hogan,  19  Ann.  Cas.  1073  (contract  by  pub- 
lic officer  to  render  services  for  sum  less  than 
compensation  fixed  by  law)  ;  Bynum  v.  Knigh- 
ton, Ann.  Cas.  19 13 A  903  (contract  of  officer 
with  deputy  as  to  latter's  compensation)  ; 
Anderson  v.  Brunstrom,  Ann.  Cas.  1914D 
817  (contract  for  division  of  salary  of  public 
officer). 

For  cases  dealing  with  the  validity  of  a 
contract  tending  to  influence  the  location  of 
a  public  building  see  the  note  to  Edwards 
?.  Goldsboro,  8  Ann.  Cas.  479. 

Influencing  Nomination  to  Ofjlce, 

Nomination  to  office  being  an  essential  pre- 
liminary to  the  election  of  officers  by  popular 
vote,  a  contract  which  tends  to  influence 
nominations  thereby  affects  the  exercise  of 
the  elective  franchise  and  is  contrary  to  public 
policy.  Thus  an  agreement  whereby  a  per- 
son agrees  for  a  consideration  to  use  his 
efforts  and  influence  to  procure  the  nomina- 
tion of  another  to  office  is  invalid.  Stout  v. 
Eunie,  28  Kan.  706;  Keating  v.  Hyde,  23 
Mo.  App.  555.  In  the  case  last  cited  the 
court  said:  "There  is  a  clear  distinction 
between  the  purchase  of  services  to  be  de- 
voted only  to  an  advertising  of  the  fact  that 
one  is,  or  desires  to  be,  a  candidate,  and 
the  purchase  of  service  to  be  employed  in 
advocating  his  peculiar  merits  and  eligi- 
bility, so  as  to  influence  the  choice  of  the 
voter.  No  public  policy  forbids  the  making 
of  compensation,  under  agreement  or  other- 
wise, for  printing^  or  distributing  announce- 
ments, or  for  the  employment  of  any  proper 
agency  which  may  bring  the  fact  of  a  per- 
son's candidacy  more  prominently  before  the 
public  eye.  The  information  thus  disseminat- 
ed is  essential  to  the  intelligent  determination 
of  the  voter's  choice.  But  it  becomes  a  very 
different  thing,  when  money  is  paid  or  prom- 
ised for  efforts  to  control  the  voter's  free 
agency  in  selecting  the  object  of  his  suffrage. 
In  the  present  case,  the  promise  or  agreement 
shown  in  the  testimony  and  remarked  upon 
in  the  instructions  belongs  to  the  last  men- 
tioned class.  .The  defendant  was  to  'work 
for'  the  plaintiff's  nomination;  not  as  on 
advertiser    only,   but   as   an   advocate.     We 


think  that  the  circuit  court  committed  no 
error  in  holding  that  the  agreement  was  void, 
as  against  public  policy." 

In  Stout  V.  Ennis,  28  Kan.  706,  wherein  it 
appeared  that  an  aspirant  for  the  office  of 
county  auditor  promised  the  plaintiff  in  con- 
sideration of  his  support  for  nomination  and 
election  that  he  would  appoint  the  plaintiff 
a  deputy  auditor,  it  was  held  that  the  con- 
tract was  in  contravention  of  public  policy 
and  was  void. 

A  contract  whereby  a  newspaper  editor 
agreed  to  use  the  newspaper's  influence  for 
the  purpose  of  procuring  the  nomination  of 
a  certain  person  was  declared  to  be  void  in 
Livingston  v.  Page,  74  Vt.  356,  52  Atl.  965, 
59  L.R.A.  336,  93  Am.  St.  Rep.  901,  wherein 
the  court  said:  "It  is  not  claimed  in  argu- 
ment, and  no  ground  occurs  to  us  upon  which 
it  could  be  claimed,  that  this  contract  was 
any  the  less  obnoxious  to  the  law  because 
tlie  purchased  influence  was  to  be  exerted 
through  the  columns  of  the  plaintiff's  paper. 
A  newspaper  is  understood  to  present  the 
views  of  some  one  connected  with  its  man- 
agement or  views  deemed  consistent  with  some 
settled  policy,  and  has  a  patronage  and  in- 
fluence which  are  due  to  that  understanding. 
As  long  as  the  editorial  column  is  relied  upon 
as  a  public  teacher  and  adviser,  there  can 
be  no  more  dangerous  deception  than  that 
resulting  from  the  secret  purchase  of  its 
favor.  We  hold  that  the  contract  testified 
to  and  relied  upon  by  the  plaintiff  is  contrary 
to  public  policy,   and  therefore  void." 

In  Liness  v.  Hesing,  44  III.  113,  92  Am. 
Dec.  153,  it  appeared  that  a  person  desiring 
nomination  to  a  certain  office  sent  money  to 
another  with  the  object  of  securing  his  in- 
fluence to  obtain  the  nomination.  It  further 
appeared  that  the  person  receiving  the  money 
used  it  against  the  sender.  It  was  held  that 
the  transaction  was  against  public  policy  and 
of  so  improper  a  character  as  to  prevent  the 
recovery  of  the  money.  The  court  said: 
"The  object  of  sending  this  money  was  to 
secure  the  nomination  and  election  of  the 
plaintiff  to  a  public  office  of  trust  and  re- 
sponsibility without  reference  to  his  fitness 
for  the  position  or  the  public  good.  It  was 
an  attempt  to  influence,  by  monied  consider- 
ations, the  action  of  the  defendant,  in  a 
matter  where  every  person  should  be  governed 
solely  by  a  regard  for  the  public  welfare. 
The  principle  is  well  settled  that  courts  will 
lend  no  sanction  to  transactions  of  this  char- 
acter, by  recognizing  them  as  the  basis  of 
legal  obligations.  Ex  turpi  causa  non  oritur 
actio.  We  must  leave  these  parties  as  we 
find  them." 

An  agreement  to  pay  a  consideration  to 
a  candidate  to  withdraw  so  as  to  permit 
the  nomination  of  another  person  in  his 
stead  is  invalid.     Robinson  v.  Kalbfleisch,  5 
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Thomp.  &  C.  (N.  Y.)  212,  and  see  Ham  v. 
Smith,  87  Pa.  St.  63. 

An  agreement  by  a  candidate  to  pay  the 
expenses  of  a  voter  in  attending  a  primary 
election  to  vote  for  the  promisor's  nomina- 
tion to  office  is  invalid.  Howard  v.  Jacoby, 
3  Pa.  Co.  Ct.  436. 

A  contract  between  a  candidate  for  nomi- 
nation and  a  saloon  keeper  for  the  furnishing 
of  liquor  to  voters  at  a  primary  election 
cannot  be  enforced  by  either  party.  Stras- 
burger  v.  Burk  (Md.)  13  Am.  L.  Reg.  (N.  S.) 
607. 

Influencing  Election  to  Office, 

Generally. 

It  has  been  held  thai  a  loan  of  money  to 
a  candidate  for  campaign  expenses  is  not  so 
far  illegal  as  to  bar  an  action  for  its  recovery 
where  no  illegitimate  use  of  the  money  is 
contemplated.  Deskins  v.  Phillips,  11  Ky.  L. 
Rep.  (abstract)  485.  In  Dansereau  v.  St. 
Louis,  18  Can.  Sup.  Ct.  587,  it  was  held  that 
a  check  given  by  way  of  contribution  to  a 
campaign  fund  was  invalid,  under  a  statute 
(38  Vic.  c.  7,  §  266,  R.  S.  Quebec  art.  425) 
making  void  any  contract  in  any  way  relating 
to  an  election.  In  Martin  v.  Wade,  37  Cal. 
168,  a  contract  for  a  loan  to  a  candidate 
in  consideration  of  an  agreement  to  share 
the  emoluments  of  the  office  was  held  to  be 
illegal,  the  court  saying:  ''That  the  agree- 
ment between  Wiley  and  McCarthy,  as  stated 
in  the  answer,  was  in  violation  of  the  gen- 
eral law  of  public  policy,  immoral  and  malum 
in  se,  and  therefore  wholly  void,  there  can 
be  no  reasonable  doubt.  Contracts  by  which 
parties  agree  to  bestow  their  money  and  serv- 
ices to  secure  the  election  of  candidates  foi* 
public  office,  and  the  candidates,  in  consid- 
eration thereof,  agree,  if  elected,  to  share 
with  such  parties  the  profits  and  income  of 
their  offices,  corrupt  and  poison  the  very 
source  of  political  power  in  republican  gov- 
ernments." 

In  Town  of  Meredith  v.  Ladd,  2  N.  H.  517, 
it  was  held  that  a  town  had  no  right  to 
sell  the  office  of  constable,  it  being  an  elec- 
tive office,  and  that  the  town  could  not 
recover  the  money  promised  for  the  office. 
The  court  said:  "The  sale  of  any  elective 
office  of  a  public  nature  is  contrary  to  sound 
policy.  See  statutes  5  &  6  Edw.  VI  and 
20  Edw.  Ill  and  4  Hen.  IV;  Bac.  Abr. 
*Officc*  F;  Noy  102;  Moor.  781;  Hawk. 
P.  C.  c.  67.  The  reasons  are,  that  personal 
merits  ought  to  be  the  sole  passport  to  office; 
that  any  other  criterion  tends  to  discourage 
virtue,  talents  and  industry;  that  an  election 
influenced  by  money  is  not  in  itself  free;  that 
an  officer  chosen  on  this  ground,  is  tempted 
to  extortion  and  fraud,  for  a  remuneration 
of  what  he  bestows  for  the  appointment,  and 


that  when  he,  who  can  serve  best,  is  elected 
to  a  public  trust,  the  rights  and  liberties  oi 
the  people  will  all  in  time  be  literally 
Icnocked  off  to  the  highest  bidder.'  Hawk. 
B.  1,  c.  67,  s.  3.  The  rule  as  to  every  public 
office  should  be  inflexible,  detur  digniori.  8 
(T.  R.  Eng.)    92,  Blackford  v.  Preston." 

A  contract  for  the  trading  of  votes,  made 
between  members  of  a  board  having  the  power 
to  elect  to  an  office  is  unlawful.  See  the  note 
to  Pybus  V.  Smith,  Ann.  Cas.  1915A  1145.  So 
in  Sallade  v.  Schuylkill  County,  19  Pa.  Super. 
Ct.  191,  a  contract  between  two  members  of 
a  poor  board  of  three,  whereby  each  agreed 
to  vote  for  a  candidate  named  by  the  other 
to  fill  positions  which  the  board  had  the 
power  to  fill,  was  declared  to  be  contrary 
to  public  policy  and  therefore  invalid.  The 
court  said:  "This  compact  was  vicious  in 
principle,  and,  as  properly  characterized  by 
the  learned  trial  judge,  disreputable.  It  is 
asked,  'Who  was  injured  by  this  agreement?' 
The  same  question  might  be  asked  with  equal 
propriety  if  the  offices  had  been  sold  to  the 
highest  bidder.  The  answer  is,  that  the  pub- 
lic was  harmed,  because  it  involved  a  sur- 
render by  each  of  these  directors  of  that  dis- 
cretion with  which  the  law  had  invested 
him,  and  which  he  had  solemnly  sworn  to 
exercise.  In  whatever  light  it  may  be  viewed 
it  is  odious;  it  presents  on  its  face  its  own 
condemnation,  even  if  we  assume  that  the 
posting  of  $1,000  by  each  of  the  backers  of 
the  officers  was  a  matter  of  pure  and  disinter- 
ested friendship.  We  will  not  waste  further 
words  to  show  that  a  compact,  whereby  a 
member  of  such  a  board,  who  has  sworn  to 
discharge  the  duties  of  his  office,  'truly,  faith- 
fully and  impartially,  to  the  best  of  his 
knowledge  and  ability,'  binds  himself  to  vote 
for  any  person  that  a  fellow  member  may 
name  for  a  position  to  be  filled  by  the  board, 
without  knowing  who  will  be  named,  is  illegal, 
immoral  and  contrary  to  public  policy,  even 
though  he  is  not  moved  to  enter  into  such 
compact  by  any  pecuniary  consideration,  or 
the  hope  of  pecuniary  reward.  This  is  a  self- 
evident  proposition  and  need  not  be  dwelt 
upon." 

Contracts  to  furnish  food  and  drink  to 
voters  for  the  purpose  of  obtaining  their 
votes  have  been  declared  to  be  illegal.  Lof- 
house  V.  Wharton,  1  Campb.  (Eng.)  550  note; 
Ribbans  v.  Crickett,  1  B.  &  P.  (Eng.)  264; 
Ward  V.  Nanney,  3  C.  &  P.  399,  14  E.  C.  L. 
369;  Mottashed  v.  Read,  23  U.  C.  Q.  B.  432. 
In  Duke  v.  Asbee,  33  N.  Car.  112,  it  was 
held  that  a  contract  to  furnish  liquor  to 
voters  for  the  purpose  of  influencing  an  elec- 
tion was  against  public  policy  and  invalid. 
The  court  said:  "If  in  England  the  purity  of 
the  ballot  box  is  considered  so  important,  how 
much  more  sedulously  ought  it  to  be  guard- 
ed here.     Upon  the  virtue  and   intelligence 
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of  the  people  our  institutions  rest;  nor  can 
they  be  endangered,  until  these  principles  are 
lost  sight  of.  The  legislature  has  done  its 
part,  and  if  its  enactments  are  enforced, 
by  those  to  whom  the  duty  belongs,  much  may 
yet  be  done  to  give  them  stability  and  vigor. 
And,  among  the  most  corrupting  practices  of 
condidates  for  office,  is  the  one  we  are  con- 
sidering in  this  case;  it  is  bribery  of  the 
most  vicious  and  destructive  tendency,  and 
deserves  to  find  no  favor,  either  in  courts 
of  justice  or  from  the  people  themselves. 
Whenever  the  offense  is  known  to  exist,  the 
law  ought  to  be  rigidly  enforced." 

But  where  the  food  and  drinks  are  not 
furnished  with  a  view  to  influencing  voters, 
there  may  be  a  recovery.  Thomas  v.  Edwards, 
2  M.  ft  W.  (Eng.)  215,  1  Tyrw.  &  G.  872. 
To  substantially  the  same  effect  see  Hale  v. 
Harris,  91  8.  W.  660,  2B  Ky.  L.  Rep.  1172, 
5  L.R.A.(N.S.)   295. 

Contract  for  Hirb  of  Sebvigbs  or  Property. 

A  contract  whereby  a  candidate  for  office 
hires  another  to  support  or  advocate  his 
candidacy  is  ordinarily  deemed  to  be  illegal, 
though  the  contract  does  not  require  the  per- 
formance of  any  unlawful  act  by  the  person 
hired.  Wilcox  v.  Puryear,  12  Ky.  L.  Rep. 
(abstract)  556;  Gaston  v.  Drake,  14  Nev. 
175,  33  Am.  Rep.  548;  Swayze  v.  Hull,  8  X. 
J.  L.  54,  14  Am.  Dec,  399;  Whitman  v.  Ewin 
(Tenn.)  39  S.  W.  742;  Nichols  v.  Mudgett, 
32  Vt.  546.  And  see  Schneider  v.  Local  Union 
No.  60,  116  La.  270,  7  Ann.  Cas.  868,  40 
So.  700,  114  Am.  St.  Rep.  549,  5  L.R.A.(N.S.) 
891.  Compare  Murphy  v.  English,  64  How. 
Pr.  (N.  Y.)  362.  In  Gaston  v.  Drake,  supra, 
wherein  it  appeared  that  a  candidate  agreed 
in  case  of  his  election  to  share  the  salary 
of  the  office  with  another,  the  court  said: 
**It  was  in  terms  a  promise  to  use  not  only 
personal  effort,  but  personal  influence,  among 
the  voters  of  Storey  county  to  secure  de- 
fendant's election.  Its  influence  upon  plain- 
tiff was  the  same  as  though  defendant  had 
promised  to  give  him  a  definite  sum  of  money 
in  case  of  election.  Success  would  bring 
reward,  while  defeat  would  result,  not  only  in 
loss  of  coveted  profits,  but  time  and  labor 
as  well.  By  it  plaintiff's  love  of  gain  was 
stimulated,  and  a  great  temptation  placed 
before  him  to  promote  his  own  interests  re- 
gardless of  public  good.  ...  If  there  are 
any  contracts  upon  which  courts  should  'put 
the  stamp  of  their  disapprobation,'  it  is 
those  curtailing  or  tending  to  curtail  a  free 
exercise  of  the  elective  franchise.  The  con- 
tract stated  in  the  complaint,  as  well  as  that 
found  by  the  court,  were  of  that  character, 
and  neither  can  be  upheld  or  enforced."  In 
Nichols  V.  Mudgett,  32  Vt.  546,  it  appeared 
that  a  candidate  for  public  office  agreed  to 
Ann.  Cas.   191 7C. — 23. 


cancel  a  debt  owed  to  him  in  consideration 
of  the  promisee,  a  voter,  using  his  influence 
and  doing  what  he  could  to  procure  the  elec- 
tion of  the  promisor,  the  cancellation  of  the 
debt  being  .conditional  on  the  success  of  the 
promisor.  The  court  in  declaring  the  contract 
to  be  corrupt  and  illegal  said:  ''It  is  urged 
by  the  defendant  that  the  court  cannot  pre- 
sume from  the  above  statement  that  the  agree- 
ment was  that  he  should  vote  for  the  plain- 
tiff, because  it  is  not  expressly  found.  In 
construing  the  reports  of  auditors  we  are 
to  give  them  a  reasonable  interpretation,  and 
are  to  presume  or  find  all  facts  which  rea- 
sonably, directly  and  naturally  flow  from 
the  facts  stated.  The  defendant  agreed  'to 
do  what  he  could  for  the  plaintiff's  election.' 
He  was  a  voter  and  could  vote  for  him,  and 
clearly  that  was  what  the  agreement  bound 
him  to  do.  Any  other  construction  of  the  re- 
port would  be  absurd.  It  was,  therefore,  an 
agreement  for  the  sale  of  his  vote.  It  is  not 
claimed  but  that  such  an  agreement  is  im- 
moral and  void.  It  is  only  claimed  that  they 
did  not  in  express  words  say  that  the  defend- 
ant should  vote  for  the  plaintiff.  Although 
nothing  was  said  about  the  defendant's  vote^ 
yet  the  meaning  was  unmistakable.  Men 
who  enter  into  corrupt  bargains  are  not  to  be 
expected  to  speak  out  in  plain  language  the 
name  of  the  criminal  act  which  they  are 
about  to  commit.  The  consciousness  of  guilt 
and  the  deformity  of  naked  crime  lead  men 
to  cover  up  foul  deeds  with  fair  words  and 
vague  expressions.  They  do  not  seem  so 
bad  to  themselves  as  they  would  if  they 
spoke  of  their  criminal  acts  in  the  outright 
plain  language  of  honesty  and  of  the  law. 
The  bargain  was  not  only  the  sale  of  the 
defendant's  vote,  but  also  of  his  influence  and 
exertions  against  his  convictions  and  opin- 
ions. The  defendant  generally  voted  for  the 
candidate  of  the  other  party,  and  but  for  this 
agreement  would  not  have  voted  for  the 
plaintiff  nor  favored  his  election.  This  also 
was  immoral  and  against  public  policy. 
Every  voter  is  bound  to  use  his  influence  to 
promote  the  public  good  according  to  his 
own  honest  opinions  and  convictions  of  duty. 
If  for  money  or  other  personal  profit,  he 
agrees  to  exert  his  infiuence  against  what  he 
believes  to  be  for  the  public  good,  he  is  cor- 
rupt, and  the  agreement  void,  even  though 
in  the  actual  exercise  of  his  influence  against 
his  conscience  he  resorts  to  no  unlawful 
means.  Such  bargains  cannot  be  enforced  in 
law.  And  the  reason  why  they  cannot  be 
enforced  is,  not  merely  because  they  are  made 
criminal  acts  by  statute,  or  are  opposed  to 
the  provisions  of  the  constitution,  but  because 
of  their  own  inherent  turpitude,  because  they 
are  corrupt  and  corrupting,  because  they  are 
destructive  to  public  virtue  and  the  welfare 
of   the   community.     In    republican   govern- 
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ments  especially,  whatever  tends  to  destroy 
the  purity  of  elections  should  be  guarded 
against  with  the  strictest  watchfulness,  and 
pursued  with  the  most  prompt  condemnation 
by  court  and  legislators.  The  agreement  in 
this  case  seems  to  combine  many  of  the  worst 
elements  of  political  corruption.  It  was  for 
pecuniary  profit.  It  was  for  the  sale  of  his 
own  vote.  It  was  for  the  sale  of  his  influence 
against  his  convictions  of  duty.  His  pay 
was  made  to  depend  on  the  result  of  the  elec- 
tion, thus  stimulating  him  to  activity  and 
fraud  by  a  pecuniary  interest  in  the  result." 

In  Whitman  v.  Ewin  (Tenn.)  39  S.  W. 
742,  the  court,  referring  to  a  contention  that 
valuable  services  were  rendered  luider  the 
contract,  which  should  be  compensated,  said: 
"But  it  is  unnecessary  to  make  any  findings 
on  such  a  point,  however  arduous,  active, 
and  continuous  the  services  of  the  defendant 
may  have  been,  even  to  his  being  out  in  the 
wet  and  cold  till  the  late  hours  of  night  or 
of  early  morning;  and  however  effective  they 
may  have  been  in  bringing  the  complainant 
prominently  before  the  people,  and  in  organ- 
izing clubs  at  Bryan  Town,  Dog  Town,  Slipup, 
and  elsewhere;  however  valuable  they  may 
have  been  in  the  open  market  for  cash  or  on 
time,  to  reliable  parties,  by  reason  of  his 
long  experience  and  skill  thereby  acquired, 
his  peculiar  knowledge  of  men  and  election 
metliods,  his  powers  of  organization  and  per- 
Huasive  eloquence,  and  whether  the  contract 
for  his  employment  was  express  or  implied. 
All  these  things  can  make  no  difference.  The 
greater  his  influence,  the  more  powerful  his 
eloquence,  the  more  persuasive  and  effective 
his  arts  and  skill,  the  more  important  it  is 
that  such  powers  and  capabilities  should  be 
preserved  and  protected,  unbought  and  un- 
purchasable,  for  the  benefit  of  the  state  and 
the  public  weal,  and  only  allowed  to  be 
brought  into  pernicious  activity  from  purely 
patriotic  and  unselfish  motives.  For  these 
reasons  this  court,  concurring  with  the  chan- 
cellor, will  have  to  hold  that  it  cannot  con- 
sider anv  such  set-off  or  claim  as  thus  made 
by  the  defendant,  and  that  all  such  contracts 
as  the  one  alleged  are  corrupt,  contrary  to 
public  policy,  illegal,  void,  and  unenforceable 
in  the  courts.'* 

A  contract  whereby  a  newspaper  agreed  to 
maintain  neutrality  during  an  election  cam- 
paign has  been  declared  to  be  void  being  con- 
trary to  public  policy.  Muller  v.  Glockner, 
35   Ohio  Cir.   Ct.   Rep.   371. 

But  in  iSmitli  v.  Babcock,  3  App.  Div.  6, 
37  X.  Y.  S.  965,  it  was  held  that  a  person 
wlio  contracted  to  perform  the  duties  of  the 
cliairman  of  a  political  party's  campaign  was 
not  performing  a  contract  contrary  to  public 
policy. 

It  has  been  held  that  a  contract  for  the 
use  of  a   log  cabin   In   connection  with  the 


holding  of  public  meetings  of  a  political 
party  was  not  enforceable  being  against  pub- 
lic policy.  Jackson  v.  Walker,  5  Hill  (N.  Y.) 
27,  7  Hill  387.  But  a  contract  to  put  up  a 
tent  which  was  to  be  used  to  hold  the  meet- 
ings of  a  political  party  has  been  held  not 
to  be  improper.  Hurley  v.  Van  Wagner,  28 
Barb.  (N.  Y.)  109,  distinguishing  Jackson  v. 
Walker,  5  Hill  27.  The  court  said:  "This 
court  decided  in  Jackson  v.  Walker,  5  Hill  27, 
that  a  contract  to  pay  for  the  use  of  a  log 
cabin  to  be  used,  and  which  was  used,  during 
an  election  canvass,  to  promote  the  success 
of  a  particular  candidate  or  ticket,  was  with- 
in the  prohibitions  of  the  act  in  regard  to 
penalities  for  misconduct  at  elections  (1  R. 
S.  362,  4th  ed.)  and  could  not  be  enforced. 
The  decision  must  be  regarded  as  the  law 
of  this  court,  but  it  should  not  be  extended 
beyond  the  circumstances  out  of  which  it 
arose;  for,  notwithstanding  the  acknowledged 
ability  of  the  judge  who  delivered  the  opinion, 
it  is  hardly  possible  to  reconcile  it  with  the 
spirit  or  the  letter  of  the  statute  of  which  it 
is  an  exposition.  The  present  action  is  not 
brought  to  recover  the  rent  of  a  building  or 
room  used  for  the  purpose  of  promoting  the 
election  of  a  particular  candidate  or  ticket. 
It  is  brought  to  recover  compensation  for 
services  rendered  by  one  James  Murgatroyd, 
the  plaintiff's  assignor,  to  the  defendant  in 
putting  up  and  taking  down  a  large  tent  uf^ed 
by  him  as  a  place  of  public  meeting  for  the 
political  friends  of  John  C.  Fremont,  during 
the  election  of  1856.  The  services  or  con- 
sideration for  the  defendant's  promise  is  thu» 
one  remove  further  from  the  election  than 
the  consideration  for  the  promise  in  the  case 
of  Jackson  v.  Walker.  There  must  be  a  limi- 
tation of  the  various  cases  to  which  the  stat- 
ute might  be  supposed  to  apply;  for  it  would 
be  absurd,  I  think,  to  say  that  a  proniist^ 
to  pay  for  any  service,  or  for  any  article 
furnished,  such  as  room  rent,  board,  carriage 
hire,  railroad  or  steam  boat  fare,  which  might 
indirectly  tend  to  promote  the  election  of  a 
particular  candidate,  is  forbidden  by  the  stat- 
ute. .  .  .  Funds  contributed  by  the  mem- 
bers of  a  political  party  upon  the  eve  of  an 
election  are  quite  likely  to  be  devoted  to 
questionable  and  reprehensible  uses;  to  pur- 
poses of  demoralization  and  corruption,  and 
thus  to  defeat  a  free  and  fair  expression  of 
the  popular  will.  The  contribution  and  col- 
lection of  such  funds,  for  such  purposes,  just- 
ly deserve  the  censure  and  condemnation  of 
a  wise  and  virtuous  communitv.  Buildin25=, 
tents  or  other  structures,  however,  appropri- 
ated to  the  uses  of  political  meetings,  are  not 
obnoxious  to  any  such  objection.  Dedicated 
and  used  as  forums  of  debate  and  public  dis- 
cussion where  the  policy  of  the  governments 
its  legislative  and  administrative  action,  and 
other  kindred   subjects   are  argued   and   ex- 
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amined  they  can  hardly  be  misappropriated. 
And  although  the  argument  and  discussion 
may  be  exclusively  partizan»  and  exhibit  but 
a  single  side  of  a  public  measure,  it  would 
be  vain  to  deny  that  they  do  not  awaken  and 
Btimulate  inquiry,  and  diffuse  to  some  extent 
the  knowledge  and  instruction  essential  to 
an  enlightened  public  judgment.  In  a  gov- 
ernment of  opinion,  whatever  tends  to  this 
result,  if  otherwise  innocent,  deserves  en- 
couragement and  commendation.  And  the  leg- 
islature are  not  to  be  supposed  to  have  in- 
tended by  a  penal  statute  to  interfere  with 
this  liberty  of  free  discussion,  imless  its  lan- 
guage should  admit  of  no  other  sensible  con- 
struction/' 

In  Foley  v.  Speir,  100  N.  Y.  558,  3  N. 
E.  477»  it  was  held  that  a  contract  entered 
into  between  a  candidate  for  office  and  an 
association  calling  itself  a  reform  associa- 
tion which  supplied  men  with  ballots  at 
each  polling  district,  attended  to  campaign 
advertising  and  in  other  ways  promoted  the 
candidate's  interest,  was  against  public  policy 
and  illegal,  the  court  distinguishing  Hurley 
V.  Van  Wagner,  28  Barb.  100,  and  Sizer  v. 
Daniels,  66  Barb.  432. 

However,  in  Murphy  v.  Knglish,  64  How. 
Pr.  (N.  Y.)  362,  it  was  held  that  it  was 
proper  for  a  candidate  for  an  elective  office 
to  contract  to  compensate  speakers  to  assist 
him  in  his  campaign.  Tliis  court  also  dis- 
tinguished Jackson  v.  Walker,  supra,  saying: 
"By  statute  of  this  state,  imposing  penalties 
for  violation  of  election  laws,  it  is  a  misde- 
meanor for  any  candidate  for  an  elective  office, 
with  intent  to  promote  his  election,  or  for 
any  other  person,  in  his  behalf,  to  furnish 
entertainment  or  money,  to  procure  or  com- 
pensate voters,  or  to  contribute  money  for 
any  other  purpose  intended  to  promote  an 
election  of  any  particular  person  or  ticket, 
except  for  defraying  the  expenses  of  printing 
and  the  circulation  of  votes,  hand-bills  and 
other  papers  previous  to  an 3^  such  election, 
or  for  conveying  sick,  poor  or  infirm  electors 
to  the  polls  (1  R.  S.  [6th  ed.]  452,  sec.  6). 
This  statute  was  the  subject  of  judicial  in- 
terpretation in  Jackson  v.  W^alker  (5  Hill 
27)  in  which  it  was  held  that  a  'log  cabin,* 
which  was  used  to  promote  the  success  of  a 
particular  candidate,  by  furnishing  entertain- 
ment for  voters,  was  a  violation  of  its  pro- 
visions. This  decision,  sustained  by  the  court 
of  errors,  in  the  face  of  a  large  dissenting 
vote  (7  Hill  387)  was  followed  in  Hurley 
V.  Van  Wagner,  28  Barb.  109,  and  Sizer  v. 
Daniels,  66  Barb.  426,  with  a  distinct  ut- 
terance that  its  doctrine  should  not  be  ex- 
tended. No  authoritv  has  been  cited  to  show 
that  it  is  an  offense  at  common  law  for  a 
candidate  for  a  national  office,  who  could  not 
personally  present  his  individual  views  of 
national   policy   over    a   wide   area    of   con- 


stituency, to  employ  and  compensate  a  per- 
son for  that  purpose." 

In  Kichardson  v.  Webster,  3  C.  A  P.- 128, 
14  E.  C.  L.  238,  it  was  held  that  a  mercer 
who  furnished  ribbons  to  a  candidate  for 
office,  who  used  the  same  as  presents  for 
voters,  which  fact  was  unknown  to  the  mercer, 
could  recover  the  price  of  the  ribbons. 

A  contract  entered  into  between  a  county 
and  certain  individuals  for  the  purpose  of 
procuring  evidence  of  the  illegality  of  ah 
election,  the  compensation  for  which  services 
was  to  be  measured  by  the  number  of  illegal 
votes  discovered,  has  been  declared  to  be  void, 
on  account  of  its  corrupting  tendency.  Gii- 
lett  v.  Logan  County,  67  111.  266. 

Influencing  Vote  on  Ptihlic  Quest  ion. 

A  contract  having  a  tendency  to  influence 
the  vote  on  a  question  submitted  to  the  peo- 
ple, such  as  a  bond  issue,  a  county  seat  re- 
moval, or  the  like,  stands  on  much  the  same 
footing  as  one  affecting  the  vote  on  a  can- 
didate for  office.  Thus  a  contract  whereby 
the  8er\'ice8  and  influence  of  a  person  are 
hired  is  invalid.  Exchange  Nat.  Bank  v. 
Henderson,  139  Ga.  260,  77  S.  E.  36,  51  L.R.A. 
(N.S.)  549.  See  also  Critchfleld  v.  Bermudez 
Asphalt  Pav.  Co.  174  111.  466,  51  N.  E.  652, 
42  L.R.A.(K.S.)  347  (influence  on  behalf  of 
paaaage  of  paving  ordinance) ;  Wilcox  v.  Pur- 
year,  12  Ky.  L.  Rep.   (abstract)   556. 

In  Burden  Bank  v.  Plielps,  5  Kan.  App.  685, 
48  Pac.  938,  it  appeared  that  there  was  de- 
posited in  the  township  treasury  a  check  pay- 
able only  in  the  event  that  a  proposition  for 
the  issue  of  railroad  aid  bonds  was  carried. 
Holding  the  check  to  be  void,  the  court  said: 
"Tlie  chock  being  given  and  the  certification 
being  made  for  the  »ole  purpose  of  influencing 
the  voters  of  Sheridan  township  to  carry 
the  bonds,  the  transaction  was  againat  pub- 
lic policy,  and  the  certification  showing  the 
exact  purpose  for  which  the  check  was  given, 
it  Avaa  void." 

In  Roby  v.  Carter,  6  Tex.  Civ.  App.  295, 
25  S.  W.  725,  a  contract  whereby  a  property 
owner  agreed  to  convey  lots  to  voters  for  the 
purpo!»e  of  influencing  the  selection  of  a 
county  seat,  was  held  to  be  void. 

A  contract  whereby  a  newspaper  editor 
agreed  to  use  his  editorial  influence  in  secur- 
ing the  passage  of  a  measure  authorizing 
the  issuance  of  bonds  in  favor  of  a  certain 
railroad  at  a  municipal  election  has  horn 
held  to  be  contrary  to  public  policy.  King 
V.  Raleigh,  etc.  R.  Co.  147  N.  C.  263,  266,  15 
Ann.  Cas.  40,  60  S.  E.  1133,  125  Am.  St. 
Rep.  546,  wherein  the  court  said:  **The  plnin- 
tiflf  in  this  case  was  the  editor  of  a  paper 
and  is  seeking  to  recover  for  sale  of  his  edi- 
torial influence  and  for  other  alleged  services 
in  carrying  an  election  to  issue  bonds.    Cer- 
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tainly  this  was  as  much  against  public  policy 
as  an  agreement  for  a  consideration  not  to 
bid  on  articles  to  be  sold  by  the  government, 
or  an  agreement  to  pay  for  a  contract  to 
carry  the  mail,  or  an  agreement  to  pay  for 
procuring  signatures  to  a  pardon  to  be  pre- 
sented to  the  governor,  or  an  agreement  not 
to  bid  at  a  sale  made  under  the  judicial  order, 
or  an  agreement  to  pay  for  promoting  a  mar- 
riage; because  in  each  of  the  several  instances 
mentioned,  which  have  all  been  held  to  be 
invalid  by  reason  of  public  policy,  the  inter- 
ests affected  are  private  and  largely  bear  upon 
individuals  rather  than  upon  a  community, 
while  in  this  case  the  interests  affected  are 
public  and  bear,  if  the  burden  should  be 
placed,  upon  the  whole  community." 

However,  in  the  reported  case  the  court 
sustains  a  contract  whereby  for  compensation 
contingent  on  success  a  person  undertook  to 
procure  a  number  of  residents  of  one  town  to 
remove  to  another,  a  county  seat  contest  be- 
tween the  two  towns  being  pending. 
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New  Jersey  Court  of  Errors  and  Appeals — 
January  27,  1915. 

87  N.  J.  Law  284:;  92  AtL  942. 


Appeal  «ad  Error  ^  ReTorsible  Error 
•—  Risl&t  Deoisioa  on  Wroag  Cfrrouad 
—  Graat  of  Nottsvit. 

A  nonsuit  granted  on  one  of  several 
grounds  may  be  sustained  if  any  of  the  other 
grounds  specified  authorize  it. 

Cftrriors  of  Passeaso  "^  Street  Rail- 
-wmj  —  Contributory  NesHso^o®  "-" 
Boarding  MoTins  Car. 

A  boy  nine  years  old,  who  on  the  invita- 
tion of  the  motorman  boarded  a  car  going  so 
slowly  that  the  boy  could  grasp  the  handle 
bar  with  his  riii^t  hand  and  place  both  feet 
on  the  step  of  the  car,  but  who  was  thrown 
from  the  car  by  the  sudden  acceleration  of 
the  speed,  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 

[See  2  Ann.  Cas.  939.] 


Whetlier  a  person  in  attempting  to  Ijoard 
a  moving  trolley  car  is  negligent  depends  on 
the  circumstances  and  may,  accordingly,  be 
either  a  question  for  the  court  or  jury. 

Assumption  of  Risk  —  Boarding  Mot- 
ins  Car. 

Where  a  person  was  injured  while  attempt* 
ing  to  board  a  moving  trolley  car,  and  the 
-fact  that  the  car  was  in  motion  was  the  sole 


producing  cause  of  the  accident,  the  risk  of 
its  occurrence  was  one  which  the  person  as- 
sumed. 

Nesliffenee  ^  Contribntorj  Neslis^no^ 
^  Care  Demanded  of  Child. 

The  degree  of  care  required  of  a  child  who 
has  reached  the  age  of  discretion  and  is  con- 
sidered sui  juris  will  be  no  higher  as  a  mat- 
ter of  law  than  such  as  is  usually  exercised 
by  persons  of  similar  age,  judgment,  and 
experience. 

[See  1  Ann.  Cas.  895;  17  Ann.  Cas.  353; 
Ann.  Cas.  191 3B  969,  14  Am.  St.  Rep.  593.] 

Same. 

Whether  a  child  who  has  reached  the  age 
of  discretion  exercised  the  degree  of  care  and 
caution  that  persons  of  similar  age,  judg- 
ment, and  experience  usually  exercise  is  gen- 
erally for  the  jury. 

Carriers  of  Paasensem  —  IiiabiUty  for 
Injnry  —  Person  Riding  Wroncfnlly 
bj  Permission  of  Employee. 

Where  a  boy  nine  years  old  attempted  to 
board  a  moving  trolley  car  on  the  invitation 
of  the  motorman,  the  act  of  tbe  motorman 
in  suddenly  accelerating  the  speed  of  the  car 
before  the  child  reached  a  place  of  safety 
justified  a  finding  of  actionable  negligence  of 
the  street  railway  company. 

[See  note  at  end  of  this  case.] 

Same. 

The  act  of  the  motorman  in  inviting  a  boy 
nine  ytars  old  to  ride  on  the  car  is  within 
the  scope  of  his  employment,  and  the  street 
railway  company  is  liable  for  his  negligent 
operation  of  the  car  causing  injury  to  the 
child. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Hudson  county. 

Action  by  Irving  Solomon  et  al.,  plaintiffs, 
against  Public  Service  Railway  Company,  de- 
fendant. Judgment  for  defendant.  Plain- 
tiffs appeal.  The  facts  are  stated  in  the 
opinion.    Revebsed. 

Collins  d   Corbiny   George  8.   Hohari   and 
Robert  J.  Bain  for  appellants. 
Edtcurds  d  Hmith  for  respondent. 

[286]  Kalisch,  J. — The  appellants,  plain- 
tiffs below,  appeal  from  a  judgment  of  non- 
suit in  favor  of  the  respondent,  defendant  be- 
low, in  the  Hudson  County  Circuit  Court. 

An  action  was  brought  by  Irving  Solomon, 
an  infant,  nine  years  of  age,  by  his  next  friend 
Frank  Solomon,  to  recover  for  personal  in- 
juries sustained  by  Irving  through  being  run 
over  by  one  of  the  passenger  cars  of  the  de- 
fendant, operated  by  it  on  a  public  street  in 
Jersey  City,  and  by  Frank  Solomon  to  recover 
damages  for  the  loss  of  service  and  expense 
sustained  by  him  as  the  father  of  Irving. 

Irving  Solomon,  while  at  play  in  Pavonia 
avenue,  was  called  by  the  motorman  of  one  of 
the  defendant's  trollev  cars,  which  was  com- 
ing  westerly  along  Pavonia  avenue,  to  turn 
a  switch  which  was  a  means  to  let  cars  com- 
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ing  along  Pavonia  avenue  into  Henderson 
street.  IRie  motorman  handed  a  switch  iron 
to  Irving  for  that  purpose  and  after  the  boy 
had  turned  the  switch,  the  motorman  invited 
him  an  the  car  to  ride.  Irving  accepted  and 
rode  as  far  as  Bay  street,  about  nine  or  ten 
blocks,  where  the  motorman  let  him  ofif  and 
told  him  to  wait  on  the  other  Bide  of  the 
street  until  the  car  made  the  return  trip. 

When  the  car,  on  its  return  trip,  reached 
Bay  street,  the  motorman  jerked  his  head 
which  the  boy  interpreted  as  a  motion  invit- 
ing him  to  get  on  the  car,  which  he  did.  The 
motorman  was  facing  him  at  the  time  and 
saw  him  get  on.  He  boarded  the  front  steps 
of  the  car  on  the  easterly  side  of  [286]  Hen- 
derson street  and  on  the  southerly  side  of 
Bay  street,  the  front  vestibule  door  being 
open.  The  boy  got  on  the  step  with  both 
feet,  holding  on  to  the  hand  rail  of  the  car 
with  his  right  hand,  and  as  he  was  trying 
to  turn  around  to  sit  down  on  the  platform 
the  car  gave  a  jerk  and  threw  him  off.  He 
was  asked:  "What  do  you  mean  by  jerk?" 
"A.  Going  fast  ahd  then  stopped."  "Q. 
Whafs  that?"  "A.  Starting  off  fast  and 
stopped." 

This  was  substantially  the  state  of  the  evi- 
dence when  the  case  closed. 

Counsel  of  defendant  moved  for  a  nonsuit 
on  several  grounds,  viz.,  that  there  was  no 
evidence  of  defendant's  negligence;  that  the 
boy  was  a  trespasser  or  at  most  a  licensee; 
that  the  defendant  owed  no  duty  to  the  boy 
in  that  he  was  not  a  passenger;  that  the  act 
of  the  motorman  in  inviting  him  to  ride  was 
not  within  the  scope  of  his  employment,  and 
tltat  the  boy  was  guilty  of  contributory  negli- 
gence. 

The  trial  judge  granted  the  nonsuit  upon 
the  distinct  ground  that  the  plaintiff,  Irving, 
was  guilty  of  contributory  negligence. 

This,  however,  does  not  under  the  settled 
law  of  this  state  preclude  the  respondent  from 
having  the  other  grounds  urged  by  it  for  a 
nonsuit  considered  for  the  purpose  of  sustain- 
ing it,  if  the  conclusion  should  be  reached 
that  the  judgment  of  nonsuit  cannot  be  sup- 
ported upon  the  theory  adopted  by  the  trial 
judge.  Gillespie  v.  John  W.  Ferguson  Co.  78 
N.  J.  L.  470,  74  Atl.  460;  Sadler  v.  Young, 
78  N.  J.  L.  594,  597;  Meisel  v.  Merchants* 
Xat.  Bank,  85  N.  J.  L.  253,  88  Atl.  1067; 
Herrera  v.  Manhattan  Electric  Supply  Co. 
85  N.  J.  L.  248,  88  Atl.  1082. 

An  examination  of  the  evidence  relating 
to  the  care  used  by  the  plaintiff,  Irving,  in 
boarding  the  car  makes  it  manifest  that  the 
ground  upon  which  the  trial  judge  based  the 
judgment  of  nonsuit  is  untenable. 

Irving  testified  that  at  the  time  he  was 
invited  upon  the  car  by  the  motorman,  it 
was  going  just  a  little,  ''it  was  like  standing 
Rtill."  At  any  rate  it  was  going  so  slowly 
that  Irving  grasped  the  handle  bar  with  his 


right  hand  and  placed  both  feet  on  the  step 
of  the  car.  It  further  appears  that  it  [287] 
was  not  Irving's  act  in  getting  on  the  car 
that  was  the  proximate  cause  of  his  being 
thrown  therefrom,  but  on  the  contrary  that 
his  mishap  was  the  direct  result  of  an  inde- 
pendent act  of  the  motorman,  who  accelerated 
the  speed  of  the  car  before  Irving  had  safely 
seated  himself.  In  this  state  of  the  proof 
there  waa  no  fact  upon  which  to  predicate 
negligence  on  the  part  of  Irving,  as  a  matter 
of  law.  That  it  is  not  negligence  per  se  for 
a  person  to  board  a  trolley  car  while  it  is 
in  motion,  is  not  open  to  debate  in  this  state. 
Schmidt  v.  North  Jersey  St.  R.  Co.  66  N.  J. 
L.  424,  49  Atl.  438;  Murphy  v.  North  Jersey 
St.  R.  Co.  71  N.  J.  L.  5,  58  Atl.  1018. 

Whether  a  person  in  attempting  to  board  a 
moving  trolley  car  is  chargeable  with  negli- 
gence must  depend  upon  the  attending  cir- 
cumstances and  accordingly  may  be  either  a 
court  or  a  jury  question. 

The  general  legal  rule  governing  is  suc- 
cinctly stated  in  Murphy  v.  New  Jersey  St. 
R.  Co.  supra,  by  Chief  Justice  Gummere  (on 
p.  6)  as  follows:  "Moreover,  although  it  can- 
not be  said,  as  a  matter  of  law,  that  a  person 
who  attempts  to  board  a  trolley  car  while  it 
is  in  motion  is  negligent,  yet  when  the  fact 
that  the  car  is  in  motion  is  the  sole  producing 
cause  of  the  injury,  the  risk  of  its  occur- 
rence is  one  which  the  person  making  the  at- 
tempt must  be  held  to  have  assumed." 

This  rule  when  applied  to  infants  of  im- 
mature years  is  qualified  by  another  rule 
peculiar  to  that  class  of  persons,  which  is, 
that  the  degree  of  care  required  of  a  child, 
who  has  reached  the  age  of  discretion,  and 
is  considered  sui  juris,  as  a  matter  of  law, 
will  be  no  higher  than  such  as  is  usually 
exercised  by  persons  of  similar  age,  judgment 
and  experience.  And  whether  that  d^ree  of 
care  and  caution  has  been  exercised  by  the 
child  in  a  given  case,  is  usually  if  not  always 
a  question  of  fact  for  the  jury.  Consolidated 
Traction  Co  v.  Scott,  68  N.  J.  L.  682,  689,  34 
Atl.  1094,  55  Am.  St.  Rep.  620,  33  L.R.A. 
122;  David  v.  West  Jersey,  etc.  R.  Co.  84 
N.  J.  L.  685,  87  Atl.  440. 

It  is  next  urged  that  the  nonsuit  was  prop- 
erly granted  because  there  was  no  evidence 
of  negligence  on  the  part  of  the  motorman. 

[288}  In  view  of  the  testimony  tending  to 
establish  that  the  motorman  invited  the  plain- 
tiff, Irving,  to  board  the  car  and  while  he 
was  so  doing  and  before  he  reached  a  place 
of  safety,  the  motorman  accelerated  the  speed 
of  the  car  or  started  it  up  in  such  a  manner 
as  to  jerk  Irving  from  the  car,  a  jury  miglit 
reasonably  have  found  that  the  defendant  was 
negligent.  Consolidated  Traction  Co.  v.  Thal- 
heimer,  59  N.  J.  L.  474,  37  Atl.  132. 

Lastly,  it  is  urged  by  counsel  of  respondent, 
in  support  of  the  judgment  of  nonsuit  that 
the  act  of  the  motorman,  in  inviting  the  plain- 
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tiff,  Irving,  on  the  car  to  ride  was  not  with- 
in the  scope  of  his  employment  and  that  the 
defendant  owed  no  duty  to  Irving,  and  further 
because  he  was  not  a  passenger  but  a  tres- 
panser  or  at  most  a  licensee. 

VV'hatever  may  be  tlie  rule  in  this  regard 
as  applicable  to  adults,  we  must  not  lose 
sight  of  the  fact  that  we  are  dealing  here 
with  the  duty  owing  to  children  of  immature 
years,  of  whom,  in  the  light  of  reason,  the 
same  measure  of  the  exercise  of  discretion  is 
not   required. 

An  argument  similar  in  import  as  made 
here  was  advanced  in  Danbeck  v.  New  Jersey 
Traction  Co.  57  N.  J.  L.  463,  31  Atl.  1038, 
where  it  appeared  that  the  plaintiff,  a  lad 
of  ten  years,  was  invited  by  the  conductor 
of  a  car  to  come  on  the  front  platform  to 
receive  some  money  to  buy  him,  the  conductor, 
a  package  of  cigarettes,  and  while  the  con- 
ductor had  his  hand  in  his  pocket  to  get  the 
change,  the  car  gave  a  lurch,  whereupon  the 
driver  of  the  car  struck  the  horses  to  pull 
them  back  on  the  track,  which  started  the 
horses  off  at  great  speed,  with  the  result  that 
the  conductor  was  thrown  against  the  boy 
with  sufficient  force  to  knock  him  off  the 
car.  Chief  Justice  Beasley,  in  disposing  of 
the  question  raised  by  counsel  of  the  company 
(on  p.  465)  said:  ''The  question  is  not  as 
to  the  duty  of  the  defendant  towards  persons 
of  mature  years,  but  what  is  that  duty  with 
respect  to  children?  It  might  be  quite  rea- 
sonable to  declare,  as  a  rule  of  law,  that  a 
grown  person  has  no  right  to  enter  a  car 
except  as  a  passenger,  and  if  he  does  so  as 
the  friend  of  the  conductor,  that  such  a 
situation  creates  no  relationship  between  such 
person  and  the  [289]  car  company,  and  that 
the  latter  is  under  no  obligation  to  see  to 
his  safety,  while  it  may  be  unreasonable  in 
the  extreme  to  apply  the  same  rule  to  a  child 
under  similar  circumstances.  Very  few  of 
the  rules  that  regulate  the  conduct  of  a  man 
with  his  fellow  could  be  applied  with  the 
least  show  of  reason  to  his  intercourse  with 
children.  It  is  the  legal  duty  of  every  one 
dealing  with  a  child  to  protect  it  against 
its  own  indiscretion." 

On  page  467  the  learned  jurist  cites  with 
approval,  Muehlhausen  v.  St.  Louis  R.  Co. 
91  Mo.  332,  2  S.  W.  315,  where  it  was  held 
that  a  child  who  was  permitted  to  ride  with- 
out the  payment  of  fare  had  the  rights  of  a 
passenger  to  the  extent  at  least,  that  he 
was  entitled  at  least  to  the  diligence  due  to 
a  person  of  his  age  and  discretion;  and  also, 
Wilton  Y.  Middlesex  R.  Co.  107  Mass.  108, 
0  Am.  Rep.  11,  a  case  in  which  it  appeared 
that  the  plaintiff,  a  girl  nine  years  of  age, 
was  walking  with  several  other  girla  upon  the 
Charleslown  bridge,  when  defendant  com'- 
pany's  car  came  along  very  slowly  and  the 
driver  beckoned  the  girls  to  get  on.     They 


got  on  the  front  platform.  While  the  plain- 
tiff was  getting  on  and  had  one  foot  on  the 
step,  the  driver  struck  his  horses,  the  sudden 
acceleration  of  the  speed  of  the  car  caused 
the  plaintiff  to  lose  her  balance  so  that  she 
fell  and  was  seriously  injured.  It  was  con- 
ceded that  the  plaintiff  was  not  a  passenger 
for  hire  and  that  the  driver  had  no  authority 
to  take  the  girls  upon  the  car  and  carry 
them,  unless  such  authority  is  to  be  implied 
by  the  fact  of  his  employment  as  driver.  In 
dealing  with  the  situation  presented,  Mr. 
Justice  Morton  (on  p.  110)  said:  "The 
driver  of  a  horse  car  is  an  agent  of  the  cor- 
poration, having  charge  in  part  of  the  car. 
If  in  violation  of  his  instruction,  he  permits 
persons  to  ride  without  pay  he  is  guilty  of 
a  breach  of  his  duty  as  a  servant.  Such  act 
is  not  one  outside  of  his  duties,  but  is  an  act 
within  the  general  scope  of  his  agency  for 
which  he  is  responsible  to  his  master.  In  the 
case  at  bar,  the  invitation  to  the  plaintiff 
to  ride  was  an  act  within  the  general  scope 
of  the  driver's  employment,  and  if  she  accept- 
ed it  innocently  she  waa  not  a  trespasser.  It 
is  immaterial  that  the  driver  was  [290]  act- 
ing contrary  to  his  instructions.''  And  in 
this  court,  Mr.  Justice  Pitney,  in  Friedman 
v.  Snare,  etc.  Co.  71  N.  J.  L.  605,  2  Ann.  Caa. 
497,  61  Atl.  401,  108  Am.  St.  Rep.  764,  70 
L.R.A.  147,.  in  distinguishing  that  case  from 
Danbeck  v.  New  Jersey  Traction  Co.  supra, 
commenting  upon  the  latter  (on  p.  617)  says: 
"But  that  was  the  case  of  a  child  injured 
while  riding  as  a  gratuitous  passenger  upon 
a  railway  car,  having  enterc4  it  upon  the 
invitation  of  the  conductor,  and  furnishes  no 
support  for  the  present  action." 

Applying  the  principle  enunciated  in  Dan- 
beck V.  New  Jersey  Traction  Co.  supra,  to 
the  case  at  bar,  it  becomes  manifest  that  the 
judgment  of  nonsuit  was  improper. 

Judgment  will  be  reversed  and  a  venirt  de 
novo  awarded. 

For  affirmance:    None. 

For  reversal:  The  Chancellor,  Chief  Jub- 
tice.  Garrison,  Swayze,  Trenchard,  Parker, 
Bergen,  Minturn,  Kalisch,  Black,  Bogert,  Vre- 
denburgh,  Terhune,  Heppenheimer^  Williams, 
JJ.— 15. 
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Introductory. 

The  earlier  cases  pkssing  on  the  status  of 
a  person  riding  on  a  train  without  any  von- 
tract  of  carriage  but  by  the  permission  of 
the  carrier's  employees,  and  the  liability 
of  the  carrier  resulting  from  that  status, 
are  discussed  in  the  notes  to  Vassor  v.  At- 
lantic Coast  Line  H.  Co.  9  Ann.  Gas.  535; 
Grimshaw  v.  Lake  Shore,  etc.  R.  Co.  Ann. 
Caa.  1913E  571;  and  Illinois  Cent.  R.  Co. 
V.  O'K^eefe,  61  Am.  St.  Rep.  68.  .This  note 
presents  the  recent  cases  on  that  subject. 

The  liability  of  a  carrier  to  a  free  passenger 
is  discussed  in  the  notes  to  Indianapolis  Trac- 
tion, etc.  Co.  V.  Lawson,  6  Ann.  Cas.  666; 
Indianapolis  Traction,  etc.  Co.  v.  Klentschy, 
10  Ann.  Cas.  869;  and  Mempliia  St.  R.  Co.  v. 
Caviness,  Ann.  Caa.  1914B  1208.  The  liability 
of  a  carrier  to  a  person  riding  on  a  free 
pass  is  considered  in  the  notes  to  Ryckman  v. 
Hamilton,  etc.  Electric  R.  Co.  4  Ann.  Cas. 
1126,  and  Marshall  v.  Nashville  R.  etc.  Co. 
12  Ann.  Cas.  675;  and  the  like  question 
with  respect  to  a  person  riding  on  a  drover's 
pass  or  in  charge  of  stock  is  treated  in  the 
note  to  Hedrick  v.  Missouri  Pac.  R.  Co.  6 
Ann.  Cas.  793.  And  in  the  notes  to  Fitz- 
maurice  v.  New  York,  etc.  R.  Co.  7  Ann.  Cas. 
586;  Harmon  v.  Jensen,  20  Ann.  Cas.  1224; 
Neyman  v.  Alabama  Great  Southern  R.  Co, 
Ann.  Cas.  1013E  232;  and  Illinois  Cent.  R. 
Co.  V.  O'Keefe,  61  Am.  St.  Rep.  68,  104,  will 
be  found  an  exhaustive  discussion  of  the  ques- 
tion whether  a  railroad  company  is  liable 
to  a  person  riding  on  a  ticket  or  pass  fraudu- 
lently procured  or  under  which  the  passenger 
has  no  right  to  transportation. 

Pas8enger  Trains, 

Under  the  rule  that  a  railroad  company  is 
not  liable  to  a  trespasser  for  injuries  received, 
in  the  absence  of  any  wantonness  and  wil- 
fulness or  gross  negligence,  a  person  admit- 
tedly a  trespasser  in  respect  to  his  entry 
into  a  passenger  train  cannot  recover  for 
injnries  received  in  a  collision  merely  because 
his  presence  on  the  passenger  train  is  known 
and  no  attempt  to  remove  him  is  made,  and 
for  the  moment  he  is  allowed  to  occupy  his 
position  in  the  coach  until  the  return  of 
the  auditor  or  the  arrival  of  the  conductor. 
Chicago,  etc.  R.  Co.  v.  Stone,  34  Okla.  364, 
125  Pac.  1120,  L.R.A.  1915A  142. 

In  Trevethan  v.  Philadelphia,  etc.  R.  Co. 
244  Pa.  St.  414.  90  Atl.  706,  affirmmg  judg- 
ment 53  Pa.  Super.  Ct.  238,  an  action  lor 
personal  injuries  to  a  child  five  years  of 
age  thrown  from  the  lower  step  of  a  car  on 
a  passenger  train,  on  which  he  was  sitting 
when  the  train  started,  the  court  said: 
'•While,  on  account  of  liis  extreme  youth, 
possibly  the  plaintiff  was  not  a  trespasser  in 
the  full  Icsal  sense  of  the  term,  nevertheless. 


he  was  in  that  category  to  the  extent  that  the 
defendant  was  under  no  obligation  to  search 
or  look  particularly  to  see  whether  or  not 
he  was  upon  the  steps  of  the  car  before 
starting  its  train.  But  the  trial  court  as- 
sumed the  law  to  the  contrary,  and  charged 
the  jury  that  if  the  train  was  started  with 
the  boy  on  the  step  of  the  car,  and  he  'could 
have  been  seen  by  the  conductor,  and  either 
seeing  him  or  not,  if  he  did  not  make  the 
proper  observation  by  looking  before  he  start- 
ed the  train,  the  verdict  should  be  for  the 
plaintiff;'  he  further  told  the  jury,  *lf  you 
believe  the  child  was  sitting  on  the  step,  and 
that  the  conductor  could  have  seen  him  if  he 
had  looked,'  the  verdict  should  be  for  the 
plaintiff;  moreover,  in  the  opinion  entering 
judgment  the  court  below  expressly  says  that 
the  case  was  left  to  the  jury  upon  the  issue 
as  to  whether  the  conductor  'could  have  seen' 
the  plaintiff  on  the  step  of  the  car  before 
he  started  the  train,  and  in  affirming  the 
judgment  the  Superior  Court  seems  to  have 
accepted  this  view  of  the  law.  All  of  this 
was  error — the  issue  was  not  whether  those 
in  charge  of  starting  the  train  'could  have 
seen'  the  boy,  but  whether  they  in  fact  did 
see  him.  We  have  read  the  testimony,  and 
find  no  evidence  reasonably  to  support  a  find- 
ing that,  prior  to  the  accident,  the  lad  had 
indicated  by  his  actions  any  intention  of 
climbing  upon  the  defendant's  cars;  hence, 
there  was  no  duty  on  the  trainmen  to  an- 
ticipate his  presence  there.  Of  course,  had 
the  conductor  or  any  other  employee  in 
charge  of  starting  the  train  actually  seen 
the  child  upon  the  steps,  it  would  have  been 
his  duty  to  remove  him,  and  a  failure  so 
to  do  would  have  been  negligence;  but  that 
was  the  full  measure  of  duty  under  the  evi- 
dence at  bar.  ...  On  the  record  before 
us,  the  only  question  is,  Was  there  any 
evidence  which  if  believed  would  support  a 
finding  that  the  train  was  started  with  knowl- 
edge on  the  part  of  the  defendant's  employees 
that  the  plaintiff  was  in  a  place  of  danger? 
As  to  this,  when  the  proofs  are  taken  as  a 
whole,  the  case  is  a  close  one  on  its  facts; 
but  the  testimony  of  at  least  one  witness 
would  sustain  a  finding  that  before  putting 
the  train  in  motion,  the  conductor  did  in 
point  of  fact  actually  see  the  plaintiff  sitting 
on  the  step  of  the  car.  This  item  of  proof 
was  enough  to  take  the  case  to  the  jury." 

Freight  Trains. 

In  some  instances,  it  has  been  held  that 
a  person  riding  on  a  freight  train  with  the 
knowledge  and  consent  of  the  conductor  is 
a  passenger.  Vandalia  R.  Co.  v.  Darby,  60 
Ind.  App.  294,  108  N.  E.  778;  Chicago,  etc. 
R.  Co.  V.  Benedict,  154  Ky.  675,  159  S.  W. 
526;  Chesapeake,  etc.  R.  Go.  v.  Smith,  162 
Ky.  747,  172  S.  W.  1088.     Thus  in  the  case 
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last  cited  wherein  it  appeared  that  the  de- 
cedent had  paid  his  fare  to  the  conductor 
of  a  freight  train  and  that  the  train  had 
stopped  for  several  minutes  just  before  the 
collision,  so  that  if  the  decedent  had  been 
on  the  train  without  his  consent  the  con- 
ductor could  easily  have  put  him  off  at  that 
point,  it  was  held  that  the  evidence  was 
sufficient  to  show  that  the  decedent  was  ou 
the  train  with  the  knowledge  and  consent  of 
the  conductor,  and  therefore  was  a  passenger. 
It  was  also  held  that  the  plaintiff  was  a 
passenger  since  it  appeared  that  the  con- 
ductor had  agreed  to  take  him  to  his  home 
station  in  consideration  of  his  assistance  in 
loading  and  unloading  freight.  In  Vandalia 
R.  Co.  v.  Darby,  60  Ind.  App.  294,  108  N. 
£.  778,  it  was  held  that  a  person  riding  on  a 
freight  train  at  the  invitation  or  request 
of  the  conductor,  to  care  for  a  woman  in- 
jured in  a  collision  of  the  train  with  a 
farm  wagon,  and  who  sat  on  a  chair  fur- 
nished to  her  by  the  conductor,  and  gave  con- 
stant attention  to  the  injured  womaji,  and, 
while  attending  to  these  duties,  was  injured 
by  the  sudden  and  negligent  stopping  of  the 
train,  was  a  passenger  for  the  purpose  of 
that  trip,  and  therefore  that  the  company 
was  liable  for  any  negligence  resulting  in 
injury  from  the  lack  of  the  highest  degree 
of  care  for  her  safety,  consistent  with  the 
usual  and  practical  operation  of  the  train. 

But  in  Taylor  v.  Chesapeake,  etc.  R.  Co. 
167  Ky.  735,  163  S.  W.  1084,  it  appeared 
that  the  plaintiiT  had  not  paid  his  fare,  or 
offered  to  pay  it;  that  he  was  riding  on 
top  of  the  freight  cars,  with  the  consent  of 
the  conductor;  and  that  when  he  saw  that 
the  train  was  not  going  to  stop  at  the  station, 
without  any  notice  to  any  member  of  the 
train  crew,  he  attempted  to  jump  off  the  train 
while  it  was  still  in  motion.  It  wa«  held 
that  he  was  not  a  passenger  and  could  not 
recover,  the  injury  being  due  to  his  own  neg- 
ligence in  placing  himself  in  a  position  of 
great  peril. 

In  Van  Auken  v.  Michigan  Cent.  R.  Co. 
182  Mich.  331,  148  N.  W.  819,  it  appeared 
that,  under  a  statute  (Pub.  Acts  1909,  No. 
300,  §  6)  prohibiting  railroads  from  carrying 
passengers  free,  except  employees  and  certain 
other  enumerated  persons  and  making  a  vio- 
lation thereof  a  misdemeanor,  punishable  by 
a  fine,  and  [§  10,  subd.  (a)]  compelling  the 
publication  and  filing  of  schedules,  the  de- 
fendant railroad  company  published  and  filed 
a  schedule  stating  that  passengers  would  be 
carried,  on  the  payment  of  one-way  fares,  on 
freight  trains  between  stations  on  logging 
branches,  and  requiring  them,  on  payment 
of  the  fare,  to  sign  a  release  whereby  they 
assumed  all  risk  of  accidents  while  riding 
on  the  trains,  etc.  It  also  appeared  that  the 
plaintiff's  decedent,  while  riding  on  a  train 


without  having  paid  his  fare  or  signed  a 
release,  pursuant  to  a  practice  or  custom 
which  had  grown  up,  was  killed  by  a  log 
which  had  gotten  cut  of  position  on  a  car 
that  had  been  loaded  and  wired  by  the  de- 
cedent and  his  fellow  servants,  they  doing 
the  loading  and  wiring,  and  he  placing  the 
logs  in  position  by  operating  the  steam 
loader.  The  court  held  that  the  plaintifTs 
decedent  was  not  a  "passenger/'  in  the  ordi- 
nary acceptation  of  that  term,  on  a  passenger 
train,  but  was  at  most  a  bare  licensee,  to  whom 
the  defendant  owed  no  duty  except  to  re- 
frain from  injuring  him  wantonly  or  wil- 
fully. 

In  Diamond  v.  Missouri  Pac.  R.  Co.  (Mo.) 
181  S.  W.  12,  it  was  held  that  there  could 
be  no  recovery  by  a  person  injured  while 
riding  on  top  of  a  freight  train  by  the  invita- 
tion or  permission  of  the  roaxlmaster.  The 
court  held  that  the  permission  to  ride  on  the 
cars  involved  only  the  right  of  the  licensee 
to  avail  himself  of  such  a  movement  as  waa 
then  being  made  in  the  performance  of  the 
work  of  handling  the  freight  cars,  and  that 
there  was  no  duty  owed  such  a  licensee  save 
not  to  injure  him  voluntarily  or  wantonly, 
and,  where  he  was  there  by  permission,  the 
further  duty  not  to  use  the  permission  to 
entice  him  into  danger  not  fairly  incident 
to  the  work  of  handling  the  cars. 

In  Chicago,  etc.  R.  Co.  v.  Allen,  108  Ark. 
468,  158  S.  W.  116,  it  appeared  that  the 
plaintiff,  a  city  night  marshal,  was  instructed 
by  a  special  agent  of  the  defendant  railroad 
to  ride  on  a  freight  train  from  the  depot 
to  a  coal  chute  so  as  to  prevent  the  cars 
from  being  broken  into;  that  he  boarded  the 
freight  train  while  it  was  moving  and  arrest- 
ed a  trespasser  thereon,  but  while  undertak- 
ing to  alight  from  the  train  was  struck  by 
another  car  on  a  side  track  left  in  such 
close  proximity  to  the  main  track  that  a 
person  on  the  side  of  a  car  on  the  main  track 
could  not  be  carried  past  without  being 
struck,  and  was  injured.  The  court  held 
that  even  if  the  agent  of  the  railroad  com- 
pany had  the  authority  to  give  this  invita* 
tion,  still  the  plaintiff  had  the  right  to  act 
only  within  the  scope  of  the  invitation,  and 
that,  if  the  invitation  to  look  after  the  cars 
in  the  yards  at  the  depot  and  on  the  tracks 
at  the  coal  chute  included  the  right  to  ride 
from  one  to  the  other,  and  on  freight  trains 
as  well  as  passenger  trains,  still  that  invita- 
tion would  embrace  only  the  right  to  ride  on 
such  trains  in  the  place  and  manner  in  which 
it  was  intended  that  they  should  be  ridden 
on,  which  did  not  include  the  right  to  board 
the  train  without  notice  and  to  attempt  to 
alight  from  the  train  while  it  was  in  mo- 
tion before  it  had  reached  the  coal  chute 
where  it  would  stop.  Accordingly  it  was 
held  that  the  plaintiff  was  not  acting  within 
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the  scope  of  his  invitation  or  employment  at 
the  time  of  his  injury,  and  that,  as  he  was  not 
so  acting,  the  defendant  company  owed  him 
no  duty  to  exercise  care  to  make  the  place 
reasonably  safe  for  him  to  do  an  act  not 
within  the  scope  of  his  invitation  or  employ- 
ment. 

However,  in  Chicago,  etc.  R.  Go.  v.  Matukas, 
(Okla.)  147  Pae.  103,  it  appeared  that  the 
plaintiff,  a  boy  nine  years  of  age,  was  riding 
on  a  freight  train,  a  custom  negligently  per- 
mitted in  that  town  by  the  defendant's  serv- 
ants, and  while  so  doing,  was  ordered  off 
by  the  fireman  while  the  train  was  running 
at  the  rate  of  ten  miles  an  hour,  in  con- 
sequence whereof  he  became  frightened  and 
in  obeying,  fell  off  and  was  injured.  The 
rourt  held  that,  independent  of  the  duty  to 
refrain  from  intentionally  injuring  a  tres- 
passer, the  railroad  company  was  also  bound 
to  exercise  reasonable  care  in  removing  him 
from  one  of  its  trains  while  in  motion.  Tlie 
court  held  that  there  was  evidence  reasonably 

• 

tending  to  prove  negligence  on  the  part  of 
the  company,  whether  the  fireman  had  or 
bad  not  authority  to  eject  trespassers  from 
the  defendant's  train,  for  the  reason  that 
the  question  involved  was  not  one  of  au- 
thority delegated  by  the  defendant  to  the  fire- 
man, but  a  question  as  to  the  violation  of  the 
duty  which  the  defendant  owed  the  plaintiff — 
not  to  injure  him  negligently  in  putting  him 
off  the  train. 

Locotnotivea,  Hand  Cars,  etc. 

It  has  been  held  that  the  wife  of  an  em- 
ployee of  a  lumber  company,  who  rode  on  a 
*'motor"  car  of  the  corporation  by  permission 
of  the  general  manager  and  the  roadmaster 
of  the  corporation,  was  a  licensee,  and  that 
while  she  was  bound  to  accept  the  roadbed 
and  equipment  in  the  condition  in  which  she 
found  them,  she  did  not,  by  going  on  the 
car,  assume  the  risk  of  injury  caused  by 
the  failure  of  the  operator  of  the  car  to  use 
ordinary  care  to  prevent  injury  to  persona 
thereon.  Waterman  Lumber,  etc.  Co.  y. 
Phelps    (Tex.)    176  S.   W.  742. 

In  Lovejoy  v.  Denver,  etc.  R.  Co.  59  Colo. 
222,  Ann.  Cas.  1916E  1075,  146  Pac.  263, 
L.R.A.1915E  888,  it  appeared  that  the  en- 
gineer of  a  freight  train  got  off  his  engine, 
induced  a  boy  of  five  years,  unconscious  of 
his  danger,  to  permit  him  to  place  him  in 
the  engine,  left  him  unguarded  thereon,  and 
proceeded  to  put  the  engine  in  motion  in 
the  regular  course  of  his  employment,  with 
the  result  that  in  some  manner  the  boy  fell 
off  the  engine  and  was  injured.  It  was  held 
that  without  regard  to  the  manner  in  which 
the  boy  came  to  be  on  the  engine,  once  he  was 
there  a  duty  devolved  on  the  employees  of 
the  company  to  see  that  he  was  returned  to 
a  place  of  safety. 


In  Yaisoo,  etc.  R.  Co.  v.  Messina,  109  Miss. 
143,  67  So.  963,  it  was  conceded  by  the  coun- 
sel for  the  plaintiff  that  the  plaintiff,  in  rid- 
ing on  the  tender  of  a  locomotive,  was  a 
trespasser  or  a  mere  licensee,  to  whom  the  de- 
fendant owed  no  duty  except  to  refrain  from 
injuring  him  wilfully  and  wantonly.  It  was 
held  that  the  question  whether  he  was  rid< 
ing  on  the  tender  of  the  engine  with  the 
knowledge  and  consent  of  the  engineer,  in 
view  of  the  conflict  in  the  evidence,  was  one 
of  fa£t  for  the  jury.  On  appeal  to  the  United 
States  Supreme  Court,  that  court  held,  re- 
versing the  dicta  in  the  lower  court,  that 
he  could  not  recover  for  personal  injuries 
sustained  by  him  while  so  riding,  without 
having  paid  his  fare,  under  the  act  of  Con- 
gress [Interstate  Commerce  Act  of  Feb.  4, 
1887,  c.  304,  §  1,  as  amended  by  the  Act  of 
June  29,  1906,  c.  3591,  §  1;  the  Act  of  April 
13,  1908,  c.  143;  and  the  Act  of  June  18, 
1910,  c.  309,  §  7,  4  Fed.  St.  Ann.  (2nd  ed.) 
359]  providing  that  any  common  carrier  vio- 
lating the  provisions  against  free  transporta- 
tion should  be  guilty  of  a  misdemeanor  and 
subject  to  a  penalty,  and  any  person  other 
than  those  excepted  "who  uses  any  such  in* 
terstate  .  .  .  free  transportation''  should 
be  made  subject  to  a  like  penalty,  which  made 
such  free  transportation  unlawful.  See  also 
Spencer  v.  Chicago,  etc.  R.  Co.  161  Wis.  474, 
154  N.  W.  979,  wherein  it  was  held,  under 
the  foregoing  act,  that  if  a  person  entered  the 
cab  of  a  railway  locomotive  for  the  purpose 
of  obtaining  a  free  ride,  and  there  was  no 
objection  made  by  the  engineer,  in  view  of 
the  law  prohibiting  such  free  passage,  and 
the  place  being,  by  common  knowledge,  for 
the  exclusive  use  of  the  engine  crew,  he  was 
presumed  to  know  that  the  engineer  had 
neither  actual  nor  apparent  authority  to 
permit  him  to  do  so,  and  wilfully  to  commit 
an  unlawful  act,  and  thereby  to  make  him- 
self a  trespasser.  And  the  court  further  held 
that,  as  a  trespasser,  such  a  person  could 
not  recover  in  the  absence  of  proof  of  wilful 
negligence. 

See  also  Jacob  v.  Chicago,  etc.  R.  Co.  159 
Wis.  349,  150  N.  W.  427,  wherein  the  question 
whether  a  person  riding  on  a  switching  engine 
at  the  invitation  of  a  switchman  was  a  tres- 
passer or  a  licensee,  was  referred  to  but  not 
decided,  as  the  evidence  failed  to  establish 
any  liability  of  the  railroad  company  on  any 
theory  of  the  case. 

Street  Cars, 

The  decision  in  the  reported  ciase,  as  well 
as  the  other  recent  decisions,  supports  the 
rule  that  a  child  who  rides  gratuitously  on  a 
street  car  on  the  invitation  or  by  the  permis- 
sion of  the  conductor  or  motorman  is  a  pas- 
senger, though  the  act  of  the  conductor  or 
motorman  in  inviting  the  child  to  ride  is  not 
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within  the  scope  of  his  employment,  and  that 
the  street  railway  company  is  liable  to  the 
child  as  a  passenger  for  injuries  received. 
Hayes  v.  Sampsell,  274  111.  258,  113  N.  E. 
611 ;  Evansville  St.  R.  Co.  v.  Meadows,  13  Ind. 
App.  155,  41  N.  E.  398.  See  also  Kelly  v. 
Railway  Co.  39  Leg.  Int.  (Pa.)  168.  In  the 
case  first  cited,  the  court  said:  "Plaintiff  in 
error  contends  that  the  evidence  most  favor- 
able to  the  defendant  in  error  shows  that  he 
was  not  a  passenger  at  the  tittie  he  was  in- 
jured but  at  most  was  merely  a  licensee;  that 
the  only  duty  which  the  receivers  owed  him 
was  to  refrain  from  wilfully  and  wantonly 
injuring  him,  and  that  as  there  is  no  evidence 
tending  to  show  that  the  injury  was  wilfully 
or  wantonly  inflicted  no  liability  was  estab- 
lished  against  the  receivers.  .  .  .  Defend- 
ant in  error,  on  the  other  hand,  contends  that 
the  facts  .  .  .  establish  the  relation  of  car- 
rier and  passenger  between  the  receivers  and 
defendant  in  error  at  the  time  he  was  injured, 
and  that,  even  though  it  be  held  that  he  was 
not  a  passenger  in  the  strict  sense  of  the 
term,  he  was  rightfully  on  the  car  by  invi- 
tation of  the  motorman,  and  the  receivers 
owed  him  the  duty,  of  exercising  reasonable 
care  in  the  operation  of  the  car.  The  testi- 
mony of  defendant  in  error  and  of  the  motor- 
man  tended  to  prove  that  defendant  in  error 
boarded  the  car  upon  the  invitation  of  the 
motorman.  The  motorman  was  fully  aware 
of  defendant  in  error's  position  on  the  car 
and  conversed  with  him  up  until  the  time  of 
the  accident.  Plaintiff  in  error  contends  that- 
in  the  additional  counts,  in  which  the  rela- 
tion of  passenger  and  carrier  is  not  expressly 
averred,  the  negligence  charged  is  a  failure 
to  perform  the  duties  which  that  relation  im- 
poses and  which  the  carrier  did  not  owe  to  a 
mere  trespasser  or  licensee,  and  that  in  order 
to  establish  a  duty  on  the  part  of  the  plaintiff 
in  error  toward  defendant  in  error  while  he 
was  on  the  car  it  was  incumbent  upon  defend- 
ant in  error  to  establish  that  he  was  there  as 
a  passenger,  and  that  plaintiff  in  error  owed 
no  duty  to  a  mere  licensee,  and  no  recovery 
could  be  had  for  an  injury  to  a  trespasser  or 
licensee  except  in  case  of  wilful  or  wanton 
injury.  Many  cases  are  cited  in  support  of 
these  propositions.  It  is  also  contended  that 
under  the  rule  of  the  company  which  plaintiff 
in  error  offered  in  evidence  the  conductor  was 
in  charge  of  the  car  and  the  motorman  had 
no  authority  to  accept  or  reject  passengers, 
and  that,  without  regard  to  such  rule,  the 
burden  was  upon  defendant  in  error  to  prove 
Buch  authority.  It  is  true  that  under  the 
rule  offered  in  evidence  the  conductor  was  ip 
charge  of  the  car  and  the  motorman  had  no 
authority  to  exercise  any  control  whatever 
over  the  passengers  or  to  accept  or  reject 
passengers  in  the  strict  meaning  of  that  term. 
The  motorman,  however,  did  stop  the  car  Mgon 


signal  to  allow  passengers  to  alight  and  to 
receive  passengers,  and  passengers  were  dis- 
charged and  received  at  the  front  as  well  as 
the  rear  end  of  the  car.  So  far  as  the  public 
could  observe  or  were  concerned,  the  motor- 
man  had  the  power  to  receive  passengers  upon 
the  car,  and  when  he  invited  defendant  in  er- 
ror to  become  a  passenger  upon  the  car  he  was 
acting  within  the  general  scope  of  his  employ- 
ment. It  is  well  settled  that  the  mast^  ia 
responsible,  where  the  servant  a/cts  within  the 
general  scope  of  his  employment,  for  acts  done 
while  engaged  in  his  master's  business,  with 
a  view  of  furtherance  of  that  business,  by 
which  injury  is  caused  by  another,  whether 
negligently  or  wantonly  committed." 

A  street  railway  company  is  liable  for  in- 
juries sustained  by  a  boy  who  has  been  wrong- 
fully riding  by  permission  of  the  motorman  or 
conductor  and  who  is  forced  by  either  of  them 
to  jump  from  the  car  while  it  is  in  motion. 
South  Covington,  etc.  St.  R.  Co.  v.  Burns,  150 
Ky.  348,  150  S.  W.  343.  See  also  Hestonville 
Pass.  R.  Co.  V.  Grey,  1  Walk.  (Pa.)  513. 
Compare  Lott  v.  New  Orleans  City,  etc.  R.  Co. 
37  La.  Ann.  337,  55  Am.  Rep.  600. 


MOOBT 

V. 

8TUBB8  ET  AL. 

Kansas  Supreme  Court — February  6,  1915. 
04  Kan,  260;  146  Pac.  346. 


Siiretyship  —  CoBTeyanee  liy  Wife  mm 
Seenrity  for  Hnaliamd  —  Btfeet  of  Ex* 
tension  of  Time  of  Pajment. 

Where  a  husband  and  wife  execute  a  deed 
upon  property  owned  by  her  and  she  intrusts 
it  to  her  husband  to  be  delivered  as  security 
for  a  note  executed  by  him  to  the  grantee, 
and  the  husband  without  her  knowledge  de- 
livers it  under  an  arrangement  made  by  him 
with  the  grantee  that  the  note  is  to  be  re- 
newed from  time  to  time,  extensions  of  the 
time  of  payment  of  the  debt,  made  in  pur- 
suance of  such  arrangement,  but  without  the 
knowledge  of  the  wife,  do  not  effect  the  re- 
lease of  lier  property. 

Pajment  —  Note  as  Payatent  —  Etfeot 
of  Nesotiation  by  Payee. 

The  negotiation  by  the  payee  of  a  note 
evidencing  a  debt  does  not  operate  as  a  pay- 
ment of  the  debt  so  as  to  discharge  the  lien 


MOODY  y. 

9i  Kan, 
of  a  conveyance  made  by  way  of  collateral 
eecurity. 
[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Douglas 
county:     Skabt,  Judge. 

Action  by  Susanna  C.  Moody,  plaintiff, 
against  W.  R.  Stubbs  et  al.,  defendants. 
Judgment  for  plaintiff.  Certain  defendants 
appeal.  The  facts  are  stated  in  the  opinion. 
Reversed. 

8.  D.  Bishop,  L.  W.  Keplinger  and  C.  W. 
Trickett  for  appellants. 

if.  A.  Oorrill  and  W.  B.  Brownell  for  ap- 
pellees. 

[250]  Mason,  J. — ^In  January,  1906,  W. 
R.  Stubbs  lent  $3800  to  R.  K.  Moody,  taking 
his  note,  due  in  six  months,  and  bearing  in- 
terest at  six  per  cent,  secured  by  a  deed 
executed  by  Moody  and  his  wife  upon  real 
estate  owned  by  her  and  occupied  as  the 
family  homestead.  In  August,  1910,  Mrs. 
Moody  brought  an  action  to  quiet  her  title 
to  the  property,  on  the  ground  that  she  stood 
in  the  attitude  of  a  surety  and  that  the  lien 
had  [251]  been  released  by  the  extension  of 
the  time  of  payment  without  her  consent. 
She  recovered  a  judgment,  and  the  defendant 
appeals. 

The  question  presented  is  whether  the  facts 
as  found  by  the  court  require  a  judgment 
for  the  plaintiff  or  for  tlie  defendant.  The 
note  was  several  times  renewed,  and  each  re- 
newal note  contained  a  provision  that  after 
maturity  it  was  to  draw  interest  at  ten  per 
cent.  There  was  therefore  a  valid  extension 
of  the  time  of  payment,  founded  upon  a  suffi- 
cient consideration.  This  was  without  the 
knowledge  of  Mrs.  Moody,  who  occupied  the 
position  of  a  surety,  and  therefore  resulted 
in  the  release  of  her  property,  unless  for 
Kome  special  reason  to  the  contrary.  (Hub- 
bard V.  Ogden,  22  Kan.  363;  Note,  12  Ann. 
(as.  550,  551,  32  Cyc.  195.)  The  defendant, 
however,  maintains  that  the  equipment  re- 
newals did  not  discharge  the  lien,  because 
they  were  made  in  pursuance  of  an  agree- 
ment entered  into  between  him  and  Moody 
at  the  time  the  note  was  given — an  agreement 
which  was  binding  upon  Mrs.  Moody,  although 
she  had  no  knowledge  of  it,  because  it  was 
made  in  her  behalf  by  her  husband,  whom 
Hhe  had  clothed  with  apparent  authority  to 
arrange  the  terms  upon  which  the  deed 
should  be  used  to  secure  her  husband's  in- 
debtedness. We  regard  this  contention  as 
well  founded,  and  this  view  requires  a  judg- 
ment upholding  the  lien. 

Tlie  original  note  was  given  for  money 
lent  by  8tubbs  to  Moody  to  enable  him  to 
pay  his   contribution  to  a  business  venture 
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which  they  were  entering  upon  together  for 
the  construction  of  a  part  of  a  railroad  on 
contract.  "It  was  understood  and  agreed 
that  Moody  was  not  likely  to  be  able  to  re- 
pay the  $3800  until  the  contract  was  com- 
pleted, and  that  it  would  be  necessary  for 
Stubbs  to  carry  such  indebtedness,  or  a  sub- 
stantial portion  of  it,  to  the  end  of  the  con- 
tract." "It  was  agreed  between  Stubbs  and 
Moody  that  Moody  should  execute  to  iStubbs 
his  note  for  $3800,  due  six  months  after  date, 
[252]  bearing  six  per  cent  interest,  with  the 
understanding  that  it  should  be  renewed  from 
time  to  time  until  the  railroad  contract  was 
completed."  Stubbs  testified  that  the  security 
was  taken  in  the  form  of  a  deed  because  it 
was  thought  a  mortgage  would  necessarily 
involve  changes  in  renewals  of  the  note. 
He  dealt  entirely  with  Moody  in  the  matter. 
Whatever  may  have  been  the  understanding 
between  Mrs.  Moody  and  her  husband  as  to 
the  precise  terms  under  which  the  deed  to  her 
property  was  to  be  used  as  security  for  his 
debt,  when  she  entrusted  him  with  the  fully 
executed  deed,  she  voluntarily  placed  him  as 
her  agent  in  such  a  situation  that  Stubbs 
was  justified  in  supposing  that  he  was  au- 
thorized to  deliver  it  in  pursuance  of  the 
understanding  between  himself  and  Moody, 
and  this  makes  his  action  in  the  matter  bind- 
ing upon  her.  (Townsend  v.  Missouri  Pac. 
R.  Co.  88  Kan.  260,  128  Pac.  389.)  This  rule 
has  often  been  applied  where  a  blank  deed 
has  been  filled  up  and  delivered  by  the  person 
in  whose  hands  it  is  placed,  in  violation  of 
his  instructions.  (Guthrie  v.  Field,  85  Kan^ 
58,  116  Pac.  217,  annotated  in  37  L.K.A. 
(N.  S.)  326.)  The  reasoning  seems  even 
more  persuasive  where  a  completed  instru- 
ment entrusted  to  an  agent  is  delivered  to 
the  grantee  upon  different  terms  from  those 
authorized  by  the  principal.  As  the  note  was 
given  in  pursuance  of  an  arrangement  that 
the  time  of  payment  should  be  extended,  an 
arrangement  which  upon  the  grounds  indi- 
cated must  be  regarded  as  binding  upon  Mrs. 
Moody,  although  made  without  her  knowl- 
edge, the  extension  of  time  in  pursuance  of 
that  understanding  did  not  release  her  prop- 
erty. 

The  note  was  dated  January  11,  1906.  On 
January  15  Moody  delivered  the  deed  to  an 
agent  of  Stubbs,  accompanied  by  a  written 
request  reading:  "I  leave  for  Omaha  today 
and  enclose  deed  for  Mr.  Stubbs.  You  write 
out  something  saying  that  this  deed  is  to 
secure  the  payment  of  $3,800.00  note  and 
when  signed  by  Mr.  Stubbs  you  can  mail  it 
to  me."  In  accordance  with  this  request  a 
writing  was  prepared,  dated  January  20, 
[253]  1906,  which  was  signed  by  Moody  and 
Stubbs,  reading  as  follows: 

"I  have  this  day  deposited  with  W.  R. 
Stubbs,  warranty  deed  to  Lot  Two  hundred 
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and  eleven  (211)  on  Tennessee  Street  in  the 
City  of  Lawrence,  valued  at  Fifty  five  Hun- 
dred Dollars  ($5500.00). 

"This  property  is  to  secure  the  payment  to 
W.  R.  Stubbs  of  promissory  note  dated  Jan- 
uary 11th,  1906,  due  July  11th,  1906,  for 
the  sum  of  thirty-eight  hundred  dollars 
($3800.00). 

"VV'hen  said  note  is  paid  W.  R.  Stubbs 
agrees  to  return  said  note  for  thirty-eight 
hundred  dollars  ($3800.00)  and  to  redeed 
back  to  me  said  Lot  Two  Hundred  and  Eleven 
(211)  on  Tennessee  Street  in  the  City  of 
Lawrence." 

This  is  not  inconsistent  with  the  under- 
standing that  the  note  was  to  be  extended. 
It  is  a  mere  memorandum  evidencing  that 
the  deed,  while  absolute  on  its  face,  was  in- 
tended as  security.  The  statement  that  the 
property  was  to  secure  the  note,  and  was  to 
be  reconveyed  upon  its  payment,  does  not 
imply  that  the  lien  was  designed  to  protect 
that  particular  instrument  rather  than  the 
indebtedness  which  it  evidenced.  The  mort- 
gage— for  that  was  what  the  transaction 
amounted  to — secured  the  debt,  no  matter 
what  form  it  might  take,  so  that  It  could  be 
identified.  (27  Cyc.  1075.)  The  several  re- 
newals of  the  note  did  not  constitute  its 
payment  (30  Cyc.  1195,  1271;  Note,  35  L.R.A. 
(N.S.)  1),  nowithstanding  that  as  each  note 
was  given  the  old  one  was  surrendered  (Note, 
35  L.R.A.(N.S.)  1,  99,  bottom  of  first  column 
and  top  of  second).  The  original  note  was 
endorsed  to  a  bank  in  which  the  payee  was 
interested,  as  his  contribution  to  a  fund 
necessary  to  protect  its  credit,  and  the  re- 
newal notes  were  made  to  the  bank,  which 
transferred  the  last  one  to  Stubbs.  This 
transfer  of  title  does  not  in  any  way  affect 
the  question  of  payment.  (Same  Note,  p. 
86.) 

The  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  award  Stubbs 
a  lien  on  the  property  (in  addition  to  that 
already  allowed  on  account  of  the  [254]  pay- 
ment of  taxes)  for  the  amount  of  the  loan 
and  six  per  cent  interest. 

Dawson,  J.  {concurring  gpecially). — ^The 
conclusion  reached  is  satisfactory  to  me, 
although  I  arrive  at  it  by  a  somewhat  differ- 
ent course  of  reasoning.  Long  ago,  courts 
of  equity  began  interfering  with  the  plain 
terms  of  conveyances,  holding  that  notwith- 
standing their  unqualified  recitals  conveying 
a  fee-simple  estate  such  conveyances  should 
be  treated  as  mortgages  if  the  parties  so  in- 
tended, or  if  equity  and  good  conscience  so 
required.  Tlie  necessary  counterpart  of  that 
doctrine  is  that  such  a  deed  can  only  be 
treated  as  a  mortgage  when  in  equity  and 
good  conscience  the  grantee  is  fully  protected 
and  his  claim  satisfied. 
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NOTE. 

NeKotiatioa.  of  Note  of  Debtor  aa  Goa< 
atitutine  Payment  ef  Original  Debt* 

Introductory,  364. 

Note  Outstanding,  364. 

Note  Reclaimed  by  Payee,  365. 


Introductory, 

The  present  note  discusses  the  right  of  a 
creditor,  who  has  negotiated  a  note  of  his 
debtor  evidencing  the  debt,  thereafter  to  sue 
on  the  original  obligation.  It  excludes  from 
consideration  the  question  whether  the  note 
of  a  debtor  constitutes  payment.  It  also 
excludes  the  general  obligation  of  a  creditor 
who  has  received  negotiable  paper  to  sur- 
render or  account  for  it  as  a  condition  to 
recovery  on  the  original  obligation,  as  to 
which  see  the  note  to  American  Ins.  Co.  v. 
McGhee  Liquor  Co.  20  Ann.  Cas.  855.  Hie 
effect  on  the  right  to  enforce  a  mechanic's 
lien  of  the  negotiation  by  the  lien  claimant 
of  a  note  received  by  him  from  the  owner  or 
principal  contractor  is  discussed  in  the  note 
to  Llewellyn  Iron  Works  v.  Littiefield,  Ann. 
Cas.  1915A  959. 

Note  Outstanding. 

As  an  inevitable  corollary  of  the  general 
rule  that  a  person  whose  debt  is  evidenced  by 
a  n^otiable  instrument  cannot  recover  on 
the  original  obligation  without  surrenderin^r 
the  instrument  for  cancellation  at  the  trial 
(see  the  note  to  American  Ins.  Co.  v.  Mc- 
(rehee  Liquor  Co.  20  Ann.  Cas.  855)  a 
creditor  who  receives  a  note  from  his  debtor 
and  negotiates  it  cannot  while  it  remains 
outstanding  in  the  hands  of  a  third  person 
pursue  any  remedy  on  the  original  obliga- 
tion. 

England. — See  Kearslake  t.  Morgan,  6  T. 
R.  513;  Davis  v.  Reilly  [1898]  1  Q.  B.  1. 

United  States, — Harris  v.  Johnston,  3 
Cranch  311,  2  U.  S.  (L.  ed.)  460;  Cherry- 
Valley  Iron  Works  v.  Florence  Iron  River 
Co.  64  Fed.  569,  12  C.  C.  A.  306.  And  see 
Looney  y.  District  of  Columbia,  113  U.  S.  258, 
6  S.  Ct.  463,  28  U.  S.  (L.  ed.)  974;  Donnelly 
V.  District  of  Columbia,  119  U.  S.  339,  7  S. 
Ct.  276,  30  U.  S.  (L.  ed.)  465;  Lawrence  v. 
U.  S.  71  Fed.  228. 

Alabama. — ^Trotter  v.  Crockett,  2  Port. 
401;  Cocke  V.  Chaney,  14  Ala.  66. 

Florida. — See  Salomon  v.  Pioneer  Co- 
operative Co.  21  Fla.  374,  58  Am.  Rep.  667. 

//{inoid.— Eckert  v.  Marhoefer,  192  111. 
App.  154. 

Kansas. — Compare  the  reported  case. 

Louisiana. — ^Woolfolk  y.  Degelos,  24  La. 
Ann.  199.    Compare  Simpson  v.  New  Orleans, 
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109  La.  S97,  33  So.  912  <noU  tvith  indorse- 
ment forged  by  delitor). 

Matmchuseita. — Morton  v.  Austin,  12  Gush. 

389.     And  «ee  Alcock  t.   Hopkins,   6   Gush. 

484. 
Iftsmttppi. — See   Buckingham  y.   Walker, 

48  Misa.  609. 
MiasourL — ^Hunter  v,  Henry,  181  S.  W.  597. 
New  Yorfc.— Fitch  v.  McDowell,  145  N.  Y. 

498,  40  N.  £.  205;  McLean  v.  Griot,  118  App. 

Div.  100,  103  N.  Y.  S.  129.    And  see  Battle  v. 

Coit,  26  N.  Y.  404.    Cwnpare  Blum  v.  Jurick, 

8  Misc.  116,  144  N.  Y.  S.  822. 
South  Carolina.— Ex  p.  Williams,  17  S.  0. 

396. 
"^After  the  creditor  has  negotiated  the  note 

he  has  accepted  it  as  payment  of  the  debt  it 

evidences. "     Hunter  y.  Henry,   (Mo.)    181  S. 

W.  697. 

"The  transfer  of  the  note    .    .    .    operated 
as  a  payment  pro  tanto  of  the  mortgage  so 

long  as  the  note  remained  in  the  hands  of 
a  third  party  and  in  such  conditioii  that  the 

mortgagee  could  not  produce  and  deliver  it 

upon    the   trial   of    the    foreclosure    action." 

Fitch  y,  McDowell,  145  N.  Y.  498,  40  N.  E, 

205. 

In   Harris  y.  Johnston,   3   Granch   311,   Z 
U.  S.    (L.  ed.)    450,  Ghief  Justice  Marshall 

said:  "On  the  second  exception,  the  material 
point  to  be  decided  is,  whether  an  action  can 
be  maintained  on  an  original  contract  for 
goods  sold  and  delivered,  by  a  person  who  has 

received  a  note  as  a  conditional  payment, 
and  has  passed  away  that  note.  Upon  prin- 
ciple, it  would  appear  that  such  an  action 
could  not  be  maintained.  The  indorsement  of 
the  note  passes  the  property  in  it  to  another, 
and  is  evidence  that  it  was  sold  for  a  valu- 
able consideration.  If,  after  such  indorse- 
ment, the  seller  of  the  goods  could  maintain 
an  action  on  the  original  contract,  he  would 
receive  double  satisfaction." 

In  Gherry  Valley  Iron  Works  v.  Florence 
Iron  River  Co.  64  Fed.  569,  12  G.  G.  A.  306, 
it  was  said:  "The  plaintiff  failed  to  make 
the  December  payment  in  the  manner  prom- 
ised in  its  agreement,  but  remitted  its  notes 
instead  of  cash.  This  was  at  first  objected 
to  by  the  defendant,  but,  upon  an  agreement 
of  the  plaintiff  to  take  up  the  notes  during 
that  month,  they  were  retained.  Tliey  were 
not  so  paid.  But  they  were  retained  by  the 
defendant,  negotiated  by  it,  and  afterwards 
paid  by  the  plaintiff.  We  think  the  defend- 
ant, retaining  and  negotiating  the  notes,  was 
not  entitled  to  treat  the  plaintiff  as  in  de- 
fault in  respect  to  the  December  payment." 
In  Goeke  v.  Ghaney,  14  Ala.  65,  the  court 
said:  "If,  as  it  was  decided  in  Harris  v. 
Johnston,  and  several  of  the  cases  cited,  that 
the  assignment  of  a  note  received  as  a  con- 
ditional payment,  implies  that  the  creditor 
has  received  for  it  a  valuable  consideration. 


and  will  bar  an  action  for  the  recovery  of 
the  original  debt,  we  can  conceive  of  no 
difference  in  principle  between  such  a  case 
and  the  present,  where  the  note  was  received 
as  collateral  security.  In  either  case,  if  the 
creditor,  instead  of  collecting  the  security 
and  applying  the  proceeds,  transfers  it,  he 
must  be  understood  to  have  elected  that  mode 
of  obtaining  payment,  and  to  have  made  the 
security  a  substitute  for  the  debt;  and  if, 
under  such  circumstances,  he  could  recover 
the  debt,  he  would  receive  double  satisfac- 
tion. The  mere  fact  that  the  security  had 
proved  unavailing,  and  the  creditor  was  liable 
to  his  assignee  for  the  payment  of  it,  cannot 
require  the  application  of  a  different  prin- 
ciple; he  should  actually  have  regained  pos- 
session of  it,  so  that  he  could  return  it  to 
his  debtor  upon  the  debt  being  paid." 

Note  Reclaimed  hy  Payee, 

Where  a  note  which  has  been   negotiated^ 
by  the  payee  has  been  reclaimed  by  him  and 
is  in  his  hands,  the  reason  of  the  rule  for- 
bidding an  action  while  the  note  is  outstand- 
ing has  ceased,  and  he  may  proceed  as  though 
the  note  had  never  been  negotiated.    Burden 
V.  Halton,  4  Bing.  454,  3  G.  A  P.  174,  14  E. 
G.  L.  258;    Lyman  v.  U.  S.  Bank,   12  How. 
225,    13   U.    S.    (L.   ed.)    965;    Davidson    y. 
Bridgeport,  8  Gonn.  472;  Salomon  v.  Pioneer 
Go-operative  Go.   21   Fla.   374,  58  Am.   Rep. 
667;  Norton  v.  Paragon  Oil  Gan  Go.  98  Ga. 
468,  25  S.  E.  501 ;  McGonnell  v.  Stettinius,  2 
Oilman    (111.)    707;    Goodnow   v.    Howe,   20 
Me.  164,  37  Am.  Dec.  46;  Alcock  v.  Hopkins, 
6  Gush.    (Mass.)    484;   Lord  v.  Bigelow,   124 
Mass.   185:   Moore  v.  Jacobs,  190  Mass.  424,. 
76  N.  E.  1041;  Burdick  v.  Green,  15  Johns. 
(N.  Y.)    247;   Kean  v.  Dufresne,  3  Serg.  & 
R.   (Pa.)  233.     And  see  Lanata  v.  Bayhi,  31 
La.   Ann.   229.     The   distinction   between   an 
outstanding   note   and   one   which    has   been 
reclaimed    by    the    payee    after    having    dis- 
counted it  was  sharply  brought  out  in  Alcock 
V.  Hopkins,  6  Gush.  (Mass.)  484,  wherein  the 
court  said:  "The  question,  and  the  only  ma- 
terial question,  is,  not  whether  the  bill  has 
been    negotiated   for   value,   but   whether    it 
is  still  outstanding,  so  that  the  parties  are 
liable   upon   it,   notwithstanding   a   recovery 
upon  the  original  claim.     If  the  bill  is  still 
outstanding,   so  that  the  parties  are  liable, 
then  a  recovery  cannot  be  had  on  the  original 
account;    but    if    the    bill    has    been    taken 
up   and   is  produced   to  be  cancelled,   as  in 
this    case,    then   the    party   may   recover    on 
the   account."     So   in   Burden   v.   Halton,   4 
Bing.    454,    130    Bng.    Rep.     (Reprint)     842, 
it  was  said:    "The  authorities  show  that   if 
the  bills  had  remained  in  the  hands  of  third 
persons  that  would   have  been  a  defense  to 
the  action  because  the  defendant  might  have 
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been  called  on  to  pay  them,  but  as  they  were 
in  the  hands  of  the  plaintiif  and  overdue  at 
the  time  of  the  trial  that  could  never 
happen." 

In  Norton  v.  Paragon  Oil  Can  Co.  98  Ga. 
468,  25  S.  E.  501,  it  was  said:  "Neither 
the  retention  of  the  note  until  after  its 
maturity,  nor  discounting  it  or  otherwise 
using  it  in  bank,  resulted  in  an  extinguish- 
ment of  the  original  account,  it  appearing 
that  after  the  note  was  dishonored  the  Oil 
Can  Company  again  took  it  up  and  had  it  in 
their  possession  before  bringing  the  present 
action.  A  note  will  not  be  a  payment  or  a 
discharge  of  the  original  debt,  though  the 
holder  discount  it,  if  he  afterwards  has  to 
pay  it.  2  Parsons  on  Notes  and  Bills,  155, 
156.  *If  a  note  be  taken  by  a  creditor,  who 
indorses  the  note  and  gets  it  discounted  at 
bank  for  the  benefit  of  the  drawer,  and  after- 
wards has  to  take  it  up  again  after  protest, 
this  is  not  such  a  parting  with  tlie  note  as 
makes  it  an  extinguishment  of  the  precedent 
debt.'    Kean  v.  Dufresne,  3  Serg.  &  R.  (Pa.) 

233." 

In  Davis  v.  Reilly  [1898]  1  Q.  B.  (Eng.) 
1,  it  was  held  that  the  creditor  must  be  in 
possession  of  the  note  at  the  time  of  bring- 
ing suit,  since  its  possession  is  essential  to 
his  right  of  action. 


STATE 

v. 

ILGENFRITZ  ST  Ah. 

Missouri  Supreme  Court,  Division  No.  2- 
January  4,  1915. 

203  Mo.  015;  173  S,  W.  1041. 


Criminal    Iiaw    —    ETldenoe    —    Blood 

Stains. 

To  render  accused's  blood-stained  clothing 
admissible  in  evidence  in  a  murder  trial, 
there  must  be  preliminary  proof  that  the 
clothing  was  worn  by  accused  at  the  time  of 
the  homicide,  and  that  there  had  been  no 
change  in  the  condition  thereof  between  that 
time  and  the  time  of  the  test  for  blood  stains 
or  the  time  when  the  clothing  is  admitted  in 
evidence,  and,  while  the  preliminary  proof 
need  not  be  shown  by  direct  evidence,  the 
proof  must  justify  the  inference  that  the 
clothing  was  worn  at  the  time  of  the  killing 
and  that  the  blood  stains  were  then  received. 

fSee  15  Ann.  Cas.  811.] 

Same. 

Wliere  tests  for  blood  stains  on  clothing 
of  accused  charged  with  murder  were  not 
made  until  six  months  after  the  murder,  and 


the  evidence  did  not  show .  the  condition  of 
the  clothing  during  the  interval  or  that  it 
had  not  been  interfered  with,  but  showed 
that  it  had  passed  through  the  hands  of  sev- 
eral persons  during  the  interval,  it  was  error 
to  admit  in  evidence  the  clothing  and  the 
testimony  of  a  physician  that,  on  making 
scientific  test,  he  found  human  blood  stains 
thereon. 

Homicide   —  Eridenoe   ^«  Uneomninni- 
oated  Threats  by  Deceased. 

Where  accused  does  not  rely  on  self-de- 
fense, evidence  of  uncommunicated  threats  of 
deceased  to  kill  accused  is  inadmissible. 

[See  Ann.  Cas.  1912B  776;  89  Am.  St. 
Rep.  705.] 

Declarations  bj  Deceased  —  Intention 
to  Commit  Suicide. 

Where  the  state's  circumstantial  evidence 
showed  that  accused  shot  deceased  and  ac- 
cused's circumstantial  evidence  showed  that 
deceased  committed  suicide,  evidence  that  de- 
ceased on  the  day  of  the  shooting,  or  shortly 
before,  stated  that  he  intended  to  commit 
suicide,  is  admissible. 

[See  note  at  end  of  this  case.] 

Sufficiency  of  Evidence  —  Circumstan- 
tial Evidence  —  Proof  Only  of  Mo- 

tiTC. 

On  the  trial  of  a  wife  and  her  alleged  par- 
amour for  the  murder  of  her  husband,  evi- 
dence of  motive  alone  does  not  make  a  prima 
facie  case  of  guilt. 

Eridenee   Held   Insnffioieat   as   to    One 
Defendant. 

On  the  trial  of  a  wife  and  her  alleged 
paramour  for  the  murder  of  her  husband, 
evidence  held  to  be  sufficient  to  present  to  the 
jury  the  issue  of  the  paramour's  guilt,  but 
not  sufficient  to  present  the  issue  of  the  guilt 
of  the  wife. 

Appeal  from  Circuit  Court,  Adair  county: 
Shblton,  Judge. 

Criminal  action.  Ed.  F.  Ilgenfritz  et  al., 
convicted  of  murder,  and  appeal.  The  facts 
are  stated  in  the  opinion.    Revebmed. 

J.  A.  Cooley  for  appellants. 
John  T.  Barker  and  Lee  B.  Ewing  for  ap- 
pellee. 

[619]  Williams,  C. — ^Under  an  indictment 
charging  them  jointly  with  the  murder  of 
Jacob  W.  Davis,  defendants  were  tried  in  the 
circuit  court  of  Adair  county  [620]  and  found 
guilty  of  murder  in  the  second  degree.  The 
punishment  of  defendant  Ilgenfritz  was  as- 
sessed at  fifteen  years  and  that  of  defendant 
Lottie  Davis  at  ten  years.  Defendants  duly 
perfected  an  appeal  to  this  court.  The  evi- 
dence on  the  part  of  the  State  tended  to  estab- 
lish the  following  facts:  The  dead  body  of 
Jacob  W.  Davis,  who,  prior  to  his  death,  was 
the  husband  of  defendant  Lottie  Davis,  was 
first  discovered  about  6:30  a.  m.,  on  Sunday, 
October  27,  1912,  on  the  ground,  a  few  faet 
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in  the  rear  of  the  house  in  which  defendant 
Lottie  Davis  and  her  five  daughters  then 
lived  in  the  city  of  Kirksville,  Missouri.  The 
house  was  a  four-room  cottage,  fronting  east, 
having  one  front  and  one  rear  door.  De- 
ceased's body  was  found  lying  on  its  left  side 
in  a  north -and-south  position;  the  feet  near 
a  brick  walk  at  the  rear  door,  and  the  head 
toward  the  south.  Underneath  the  body  was 
a  thirty-eight  caliber  pistol  containing  two 
discharged  and  three  loaded  cartridges  and 
between  his  body  and  the  house  was  a  leather 
walking  stick  with  a  steel  rod  through  the 
middle.  A  tub  was  located  between  the  body 
and  the  house.  Just  north  of  the  brick  walk 
or  platform  was  found  a  man's  light  colored 
hat.  The  band  in  the  hat  contained  the  ini- 
tials of  the  defendant  Ilgenfritz.  Deceased 
Jiad  been  seen  wearing  this  hat  a  few  days 
prior  to  the  tragedy;  one  witness  saying  that 
he  imderstood  that  deceased  and  defendant 
had  traded  hats  some  time  prior  to  the 
tragedy.  A  black  mark  caused  by  powder 
burn  or  smoke  was  discovered  on  the  under 
side  of  the  rim  of  the  hat.  One  strip  of 
weather-boarding  on  the  south  side  of  the 
house  was  chipped  or  split,  and  there  were 
spots  of  blood  on  the  weather- boarding,  be- 
ginning on  the  fifth  board  from  the  founda- 
tion and  extending  down  to  the  ground. 
Tliere  was  a  bullet  hole,  caused  by  a  thirty- 
eight  caliber  ball,  in  the  head  of  the  deceased. 
The  bullet  entered  about  an  inch  and  a  half 
above  the  right  ear,  passed  entirely  through 
the  brain  and  skull  and  lodged  under  [621] 
the  skin  about  two  inches  above  and  about 
three-quarters  of  an  inch  in  front  of  the  left 
ear.  The  skin  around  the  left  eye  was  black- 
ened. The  revolver  found  under  the  body  of 
the  deceased  was  identified  as  the  property 
of  one  C.  D.  Stott,  a  citizen  of  Kirksville,  and 
shown  to  have  been  loaned  by  said  Stott  to 
the  deceased  on  the  afternoon  preceding  the 
homicide.  At  the  time  of  the  tragedy,  de- 
ceased and  his  wife,  because  of  domestic  trou- 
bles, were  living  apart;  the  deceased  making 
his  home  with  a  daughter  by  his  first  wife. 
The  house  in  which  Mrs.  Davis  lived,  which 
for  convenience  will  be  hereinafter  referred 
to  as  the  Davis  home,  was  located  about  seven- 
ty-five feet  west  of  the  Wabash  railroad 
tracks  which  run  north-and-south  at  this 
point.  One  hundred  and  seventy-five  feet 
south  of  the  Davis  home  was  the  home  of  Mrs. 
Danes  and  her  three  children.  The  ground 
between  the  Davi^  home  and  the  Danes  home 
was  open  and  unoccupied.  The  Davis  home 
Wats  in  the  southwest  part  of  the  city  and  in 
going  to  and  coming  from  the  main  part  of 
town  the  people  of  this  section  frequently  used 
the  railroad  right  of  way  as  a  footpath,  com- 
ing down  the  railroad  tracks  to  a  place  in 
front  of  the  Danes  home  where  there  was  a 
gup  in  the  fence  and  a  path  led  into  the  road 


which  ran  north-and-south  in  front  of  the 
two  houses.  Defendant  Mrs..  Davis  and  de- 
fendant Ilgenfritz  appeared  to  be  very  inti- 
mate and  friendly  in  their  association  with 
each  other.  Ilgenfritz  had  been  seen  by  neighr 
bors  to  go  into  the  Davis  home  on  different 
occasions  and  sometimes  as  often  as  two  or 
three  times  a  day.  One  witness  testified  that 
he  saw  defendant  go  into  the  Davis  home 
about  six  o'clock  on  the  evening  of  the  homi- 
cide. Ilgenfritz  and  Mrs.  Davis  were  also 
seen  together  at  different  places  of  amqse- 
ment  and  on  some  occasions  the  husband  of 
Mrs.  Davis  accompanied  thezn.  On  one  occa- 
sion, at  night,  while  the  two  defendants  were 
sitting  on  a  railroad  bridge,  near  the  depot 
at  Kirksville,  Ilgenfritz  was  seen  to  kiss 
Mrs.  [622]  Davis  and  put  his  hand  under 
her  clothing.  It  appeared  that  the  deceased 
had  accompanied  them  to  jbhis  place,  but,  just 
prior  to  tlie  occurrence  of  the  above,  the  de- 
ceased had  turned  away  a  few  steps  to  go 
after  some  pop.  Tlie  above  transaction  was 
noticed  by  his  daughter  by  his  first  wife.  On 
another  occasion,  the  defendants  and  deceased 
were  together  fishing  at  the  city  reservoir. 
The  two  defendants  were  sitting  together  un- 
der an  umbrella,  while  the  husband  was  a  few 
feet  away,  out  in  the  rain.  At  this  time  the 
manager  of  the  water  company  saw  Ilgenfritz 
have  his  hand  under  Mrs.  Davis's  clothing. 
On  the  evening  of  the  homicide  and  between 
eight  and  nine  o'clock  at  night,  defendant 
Ilgenfritz  and  a  woman  were  seen  about  two 
miles  from  the  Davis  home  walking  along  a 
country  road.  Ilgenfritz  had  his  arm  around 
the  woman.  At  one  time  prior  to  this,  Ilgen- 
fritz was  seen  walking  along  a  road  south 
of  Kirksville  at  night  with  a  woman.  About 
two  or  three  weeks  before  the  homicide  two 
witnesses  heard  Ilgenfritz  say,  referring  to 
the  deceased,  that  '^he  would  get  the  d 


old  s- 


of  a  b- 


— ,  if  he  fooled  with  him." 
One  W.  Shorter,  who  at  the  time  of  the  trial 
was  serving  a  term  in  the  penitentiary  for 
larceny,  testified,  on  behalf  of  the  State,  that 
in  the  day  of  the  tragedy,  he  had  gone  to  the 
town  of  Millard,  a  few  miles  south  of  Kirks- 
ville, in  search  of  work;  that  he  left  Millard, 
upon  his  return,  about  seven  p.  m.,  and  walked 
back  to  Kirksville  along  the  Wabash  railroad 
right  of  way;  tliat  when  he  was  a  short  dis- 
tance south  of  the  Davis  home,  he  heard  a 
pistol  shot  and  stopped  for  a  moment  to  lis- 
ten, then  continued  walking  toward  the  north 
along  the  track,  and  when  he  had  reached  a 
point  a  short  distance  south  of  and  opposite 
the  Davis  home,  he  heard  another  shot,  and 
that  immediately  thereafter  he  saw  the  de- 
fendant Ilgenfritz  come  running  from  the 
back  of  the  Davis  house  toward  the  railroad 
track,  coming  through  two  fences  out  onto 
the  right  of  way  of  the  [623]  railroad  at  a 
distance  of  fifteen  or  twenty  feet  in  front  of 
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the  witness;  that  it  was  a  moonlight  night 
and  he  plainly  recognized  defendant;  that  de- 
fendant waA  bare-headed  and  was  without 
either  coat  or  vest;  that  defendant  hastened 
on  down  the  track  in  front  of  the  witness 
and  disappeared  at  a  distance  of  about  three 
or  four  blocks. 

Upon  the  cross-examination  of  this  wit- 
ness, it  was  shown  that  he  and  defendant 
Ilgen fritz  had  spent  a  few  days  together  as 
inmates  of  the  jail  at  Macon  and  that  the 
witness  had  an  unfriendly  feeling  toward  the 
defendant.  The  witness  did  not  tell  any  one 
about  having  this  information  concerning  the 
crime  until  two  weeks  before  the  trial,  at 
which  time,  the  witness,  then  in  the  peniten- 
tiary, desiring,  as  he  says,  to  lead  a  better 
life,  wrote  a  letter  to  the  prosecuting  attor- 
ney. One  witness  for  the  State,  upon  cross- 
examination,  testified  that  the  reputation  of 
witness  Shorter  for  truth  and  veracity  was 
bad.  Two  witnesses  testified  that  they  saw 
witness  Shorter  in  Millard  on  the  day  in 
question. 

The  State  was  permitted  to  introduce  in 
evidence,  over  the  objection  and  exception 
of  defendant,  some  clothing,  more  particular- 
ly a  pair  of  trousers,  claimed  to  be  the  prop- 
erty of  defendant  Ilgenfritz.  There  was  some 
evidence  to  the  effect  that  Ilgenfritz  was  seen 
wearing  this  pair  of  trousers  about  two  days 
prior  to  the  tragedy.  It  also  appeared  in 
evidence  that  some  time  after  defendants'  ar- 
rest, Ilgenfritz  was  taken  to  Macon  and  there 
confined  in  jail.  Tliere  was  also  evidence  in- 
troduced that  en  express  package  was  sent 
from  Kirksville  by  Mrs.  Ilgenfritz,  addressed 
to  defendant  at  Macon,  Missouri,  in  care  of 
the  man  who  was  jailer  at  that  time.  It  was 
not  shown  what  this  package  contained.  Mr. 
James  Simms  testified  that  some  time  in  De- 
cember, 1912,  defendant  Ilgenfritz,  who  had 
then  been  returned  to  jail  at  Kirksville,  said 
that  he  had  some  clothes  at  Macon  and  that 
a  part  of  [624]  the  clothing  was  "a  pair  of 
pants  simitar  to  the  ones  he  had  on,  only  he 
had  worn  them  and  got  them  dirty,"  and  that 
he  would  give  the  witness  this  pair  of  trou- 
sers if  witness  would  pay  the  express  charge 
for  sending  all  the  clothing.  Defendant  after- 
ward wrote  a  letter  to  the  sheriff  at  Macon 
and  had  the  bundle  of  clothes  sent  by  express 
to  witness  Simms  at  Kirksville.  Mrs.  Simms 
testified  that  a  short  time  after  this  she  was 
at  the  jail  in  Kirksville,  in  the  presence  of 
her  husband  and  the  defendant  Ilgenfritz,  and 
her  husband  told  her  to  go  to  the  express 
office  and  get  a  package  of  clothes  and  that 
the  defendant  had  given  him  a  pair  of 
"pants."  And  that  Simms  told  Mrs.  Simms, 
in  the  presence  of  defendant,  to  get  a  gallon 
of  gasoline  and  wash  the  "pants"  and  press 
them  and  bring  them  to  him.  On  January  ], 
1913,  the  prosecuting  attorney,  together  with 


the  sheriff  and  another  gentleman,  called  at. 
the  home  of  Mrs.  Simms  and  examined  the 
clothing  which  Mrs.  Simms  had  received  in 
an  express  package.  At  this  time  the  prose- 
cuting attorney  wrapped  the  clothing  in  & 
bundle  and  took  them  to  his  ofUce  where  they 
were  kept  for  two  or  three  days,  and  then, 
by  him,  deposited  in  a  safety  vault  in  the 
Citizen's  National  Bank  at  Kirksville.  Sev- 
eral weeks  later.  Dr.  Deason,  who  testified  as 
an  expert  for  the  State,  called  at  the  Citizen *& 
National  Bank  and  by  pre-arrangement  re- 
ceived from  that  institution  the  bundle  of 
clothing.  Dr.  Deason  testified  that  he  cut 
several  pieces  of  cloth  from  the  trousers  and 
made  scientific  tests  of  the  spots  thereon  to 
ascertain  whether  or  not  there  were  any  traces 
of  human  blood;  that  he  made  four  different 
tests  of  these  spots  (the  first  test  being  made 
about  April  21,  1913),  and  found  that  the 
stains  upon  the  clothing  were  caused  by  hu- 
man blood. 

One  witness  testified  that  while  Ilgenfritz 
was  confined  in  the  jail  at  Kirksville,  he  over- 
heard a  conversation  between  Ilgenfritz  and 
his  wife  in  which  [625]  Ilgenfritz  told  her 
"That  she  must  not  be  so  sore  at  Mrs.  Davis, 
because  if  they  become  enemies  it  would  be 
bad  for  him.''  A  number  of  witnesses  for  the 
State  also  testified  that  many  years  before  the 
deceased  had  received  an  injury  to  his  right 
arm,  causing  the  elbow  joint  to  become  stiff 
so  that  he  could  not  raise  his  right  hand  to 
the  back  of  his  head. 

The  evidence  on  the  part  of  defendants 
tended  to  establish  the  following  facts : 

About  supper  time  on  the  day  of  the  trag- 
edy, deceased  bought  some  carbolic  acid  at 
a  drug  store  in  Kirksville.  Mrs.  Danes,  who 
lived  in  the  first  house  south  of  the  Davis 
home,  testified  that  she  and  her  three  chil- 
dren had  been  up  town  on  the  night  of  the 
tragedy  and  were  returning  home  between 
nine  and  ten  o'clock  at  night,  coming  south 
along  the  Wabash  tracks;  that  when  they 
w^ere  within  three  or  four  blocks  of  the  Davis 
home,  Mrs.  Davis,  coming  from  the  east,  came 
up  onto  the  railroad  track  and  joined  them. 
They  walked  along  together  until  they  reached 
the  path  opposite  the  Danes  home  and  there 
separated,  going  to  their  respective  homes. 
A  short  time  after  coming  home,  one  of  Mrs. 
Danes'  sons  went  to  the  well,  at  the  rear  of 
the  Danes  home,  for  a  drink.  While  at  the 
well,  he  heard  some  noise  and  loud  talking  in 
the  rear  of  the  Davis  home;  that  it  was  a 
clear  moonlight  night  and  he  looked  in  the 
direction  of  the  Davis  home  and  saw  a  man 
standing  on  the  west  side  of  the  Davis  home, 
near  the  back  door  thereof,  and  saw  the  man 
turn  around  and  shoot  toward  a  shed.  Upon 
hearing  the  shot,  Mrs.  Danes  rushed  out  to- 
the  rear  of  her  home  and  saw  the  man  stand- 
ing back  of  the  Davis  home.    Mrs.  Danes  and 
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her  son  then  returned  into  their  house  and 
in  two  or  three  minutes  thereafter  heard 
another  shot.  A  short  time  after  the  second 
shot,  Mrs.  Danes  and  some  of  her  children 
looked  out  the  north  window  of  their  home 
toward  the  Davis  [626]  home,  but  saw  no  one. 
They  did  not  know  any  one  had  been  killed 
until  the  next  morning  when  they  saw  the 
body  of  the  deceased  on  the  ground  near  the 
place  where  they  had  seen  the  man  the  night 
before. 

Anna  Davis,  the  fourteen-year-old  daughter 
of  deceased  and  defendant  Lottie  Davis,  tes- 
tified that  at  the  time  of  the  tragedy  she  and 
her  mother  and  sisters  were  inside  the  Davis 
home;  that  her  father,  the  deceased,  came  to 
the  back  door  of  the  home  about  twentv  min- 
utes  before  ten  o'clock  P.  M.;  that  her  mother 
answered  saying:  "Is  that  you,  Jake?"  and 
that  he  replied,  "Yes."  Mrs.  Davis  then 
said,  "What  do  you  want?"  To  which  he 
answered,  "Come  to  the  door  and  I  will  show 
you  want  I  want."  Mrs.  Davis  said,  "I  told 
you  not  to  come  back  any  more;  you  come 
down  to-morrow,  I  will  see  you."  Thereupon 
deceased  said,  "I  have  got  just  two  shots  to 
fire  and  one  is  for  me  and  one  is  for  you." 
Mrs.  Davis  then  said,  "I  am  going  to  call  the 
neighbors,"  and  that  deceased  replied,  "You 
won't  have  time."  Two  shots  were  then  fired 
and  the  witness  heard  a  sound  like  an  object 
falling  and  heard  a  tub  rattle  outside.  That 
the  inmates  of  the  Davis  home  were  fright- 
ened; that  none  of  them  went  outside  to  see 
what  happened  and  no  one  was  notified  during 
the  night.  Tliis  witness  admitted  that  she 
(-•arried  a  note  from  defendant  to  her  motlier 
on  the  afternoon  of  the  tragedy,  and  that  II- 
genfritz  told  her  that  her  mother  wanted  to 
borrow  some  money  and  that  the  note  would 
tell  Mrs.  Davis  where  to  meet  him.  That  on 
the  evening  of  the  tragedy  her  mother  left 
home  about  8:30  and  returned  about  nine 
o'clock.  This  witness  denied  that  on  the  day 
of  her  father's  funeral  she  told  her  aunt  that 
"llgenfritz  killed  Papa." 

The  testimony  of  Jessie  Davis  and  Stella 
Davis,  daughters  of  Mrs.  Davis  and  the  de- 
ceased, and  also  Mrs.  Davis's  testimony  was 
Bubstantially  the  same  as  the  testimony  of 
Anna  Davis.  Some  of  them  testified  expressly 
that  defendant  llgenfritz  was  not  at  the  [627] 
Davis  home  and  some  of  them  testified  that 
no  one  w*as  on  the  inside  of  the  house  except 
Mrs.  Davis  and  her  children,  and  that  they 
heard  no  one  except  the  deceased  on  the 
outside  of  the  house.  Some  of  the  members 
of  Mrs.  Davis's  family  testified  that  after  the 
two  shots  were  fired  they  were  very  much 
frightened  and  the  entire  family  went  into  a 
bedroom  where  they  remained  during  the 
night,  some  of  them  not  sleeping  any  during 
the  night.  One  daughter  was  asked  whether 
she  thought  her  father  had  killed  himself 
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when  she  heard  the  pistol  shot,  and  she  re- 
plied: "I  didn't  know  whether  he  shot  him- 
self or  not;  he  pretended  to  kill  himself  so 
much." 

Defendant  llgenfritz  denied  that  he  was  at 
the  Davis  house  on  the  night  of  the  shooting 
and  denied  all  knowledge  of  the  facts  con- 
cerning the  shooting.  He  also  denied  that 
the  pants  which  were  introduced  into  evidence 
belonged  to  him.  He  admitted  that  he  and 
Mrs.  Davis  were  out  together  on  the  night  of 
the  tragedy  and  walked  along  country  roads 
to  the  south  of  town,  and  came  back  into  town 
and  separated  at  a  point  about  half  a  mile 
east  of  the  Davis  home,  he  going  to  his  home 
and  Mrs.  Davis  going  to  her  home. 

Mrs.  llgenfritz  testified  that  her  husband 
came  home  about  nine  o'clock  on  the  night  of 
the  tragedy ;  that  when  he  came  in  she  was  in 
bed  and  opened  the  door  to  let  him  in  without 
arising  from  her  bed;  that  upon  asking  de> 
fendant  what  time  it  was  he  replied  that  it 
was  nine  o'clock.  She  denied  the  testimony 
on  the  part  of  the  State  to  the  effect  that  her 
husband  while  in  jail  had  told  her  to  keep 
on  good  terms  with  Mrs.  Davis  in  order  not 
to  injure  him. 

A  number  of  witnesses  testified  that  de- 
ceased had  good  use  of  his  right  arm  and  that 
he  could  raise  his  right  hand  as  high  as  his- 
head.  Testimony  was  also  introduced  to  show 
that  the  hat  found  at  the  place  of  the  tra^^edy 
was  one  that  llgenfritz  had  traded  to  the  de- 
ceased several  weeks  before.  There  was  also 
evidence  [628]  to  the  effect  that  when  de- 
ceased's body  was  examined  there  were  pow- 
der burns  on  his  hair  just  above  the  place 
where  the  bullet  entered. 

Tlie  State  offered  in  rebuttal  testimony  of 
the  aunt  of  Anna  Davis  to  the  efiect  that  the 
Davis  girl  had  stated  to  her  that  "llgenfritz 
killed  Papa."  Tliere  was  also  testimony  deny- 
ing the  presence  of  powder  burns  on  deceased's 
hair.  It  was  shown  that  the  distance  that, 
llgenfritz  admitted  he  walked  w^ith  Mrs.  Davis 
on  the  night  of  the  tragedy  was  about  four 
miles.  In  rebuttal,  the  daughter  of  the  de- 
ceased by  his  first  wife  testified  that  the  car- 
bolic acid  purchased  by  deceased  on  the  night 
of  the  tragedy  was  purchased  by  him  at  her 
request,  the  same  to  be  used  by  her  for  the 
purpose  of  killing  bedbugs.  Tlie  reputation  of 
both  of  the  defendants  for  truth  and  veracity 
was  shown  to  be  bad.  It  was  also  shown  that 
the  testimony  of  the  Davis  girls  at  the  coro- 
ner's inquest  contradicted  somewhat  their  tes- 
timony on  the  trial.  It  was  further  shown  that 
at  the  coroner's  inquest,  defendant  llgenfritz 
testified  and  denied  that  he  was  out  with  Mrs. 
Davis  on  the  night  of  the  tragedy.  llgenfritz 
admitted  that  he  so  testified  falsely  at  the 
coroner's  inquest,  saying  that  his  reason  for 
so  doing  was  because  of  the  excitement  exist- 
ing and  further  that  since  there  was  nothing 
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immoral  between  them,  he  did  not  want  to 
''tlirow  no  reflection''  on  the  family*  of  Mrs. 
Davis,  or  upon  his  own  family. 

I.  It  is  contended  that  the  court  erred  in 
admitting  in  evidence,  over  the  objection  and 
exception  of  defendant,  (1)  certain  clothing 
of  defendant  Ilgenfritz  and  (2)  the  testimony 
of  Eh*.  Deason  that  upon  making  a  scientific 
test  he  found  that  the  spots  or  stains  on  said 
clothing  were  caused  by  human  blood. 

The  correct  rule  concerning  the  admissi- 
bility of  such  evidence  is  stated  in  Wharton 
on  Homicide  (3  [629]  Ed.)  par.  611,  page 
048,  as  follows:  "To  render  blood-stained 
clothing  admissible  in  evidence  in  such  cases, 
however,  its  identity  must  be  established,  and 
it  must  appear  that  it  had  not  been  interifered 
with,  either  purposely  or  otherwise,"  To  the 
same  effect  are  the  following  authorities: 
State  V.  McAnarney,  70  Kan.  679,  1.  c.  689,  79 
Pae.  137;  State  v.  Hosaack,  116  la.  194,  1.  c. 
203,  89  N.  W.  1077;  State  v.  Craft,  118  La. 
117,  42  So.  718;  State  v.  Moore,  168  Mo.  432, 
1.  c.  443,  68  S.  W.  358;  6  Ency.  of  Evidence, 
671.  In  other  words  to  render  such  evidence 
admissible,  there  should  be  preliminary  proof 
that  the  clothing  was  worn  by  the  accused  at 
the  time  of  the  tragedy  and  that  there  has 
been  no  change  in  the  condition  of  the  cloth- 
ing between  the  date  of  tlie  tragedy  and  the 
time  of  the  test  of  the  bloodstains  or  the 
time  when  the  clothing  is  admitted  in  evi- 
dence. It  is  not  essential  that  this  prelimin- 
ary proof  be  made  by  positive  or  direct  evi- 
dence, but  may  be  shown,  as  any  other  con- 
troverted fact,  by  evidence  circumstantial 
in  its  nature.  [People  v.  Neufeld,  165  N.  Y. 
43,  1.  c.  47.]  However  the  proof  should  be 
such  that  the  inference  may  be  fairly  drawn 
that  the  clothing  was  worn  at  the  time  and 
that  the  bloodstains  were  there  received. 

While  in  the  present  case  there  was  evi- 
dence tending  to  prove  that  the  clothing  be- 
longed to  defendant  Ilgenfritz  and  was  worn 
by  him  two  days  prior  to  the  tragedy,  yet,  as 
to  the  condition  of  the  clothing,  whether  or 
not  containing  bloodstains  prior  to  the  time 
the  first  test  was  made  in  April  21,  1913,  six 
months  after  the  tragedy,  the  evidence  is  en- 
tirely silent.  Neither  was  there  proof  con- 
cerning the  custody  of  the  clothing  during  the 
interim  between  the  tragedy  and  the  time  it 
was  delivered  to  Dr.  Deason,  whicli  would 
tend  to  show  that  the  clothing  had  not  been 
interfered  with.  Tlie  testimony  shows  that 
some  time  in  December,  1012,  tlie  clothing 
was  received  by  witness  Mrs.  Simms  at  the 
express  office  at  Kirksville,  in  an  express 
package  claimed  to  have  been  forwarded  from 
the  jailer  at  Macon,  [630]  Missouri,  consigned 
to  the  husband  of  the  witness.  At  this  time 
defendant  Ilgenfritz  was  confined  in  the 
jail  at  Kirksville.  About  January  1,  1913, 
Mrs.  Simms,  at  her  residence,  delivered  the 


clothing  to  the  prosecuting  attorney  in  the 
presence  of  the  sheriff.    Thereupon  the  prose- 
cutor took  the  clothing  to  his  office  where  it 
remained  for  two  or  three  days  and  was  then 
placed  in  a  deposit  vault  at  the  bank.    Later 
Dr.  Deason  obtained  the  clothing  from  the 
bank  and  made  the  test.     Xone  of  the  wit- 
nesses who  handled  the  clothing  prior  to  i^^ 
delivery  for  the  scientific  test  undertook   i^ 
any  manner  to  describe  the  condition  of  the 
qIo thing.     We  desire  in  no  manner  to  cast 
reflection  upon  those  persons  who  are  shown 
to  have  handled  the  clothing,  but  the  abov*.' 
quoted   rule   required   that   either   it  should 
have  been  shown  that  the  clothing  contained 
the  spots  when  delivered  for  the  test  and  that 
this  condition  existed  back  to  the  time  of  the 
tragedy  or  back  to  the  time  when  the  clothing 
was  in  the  custody  of  defendant  under  such 
circumstances  as  would  preclude  the  proba- 
bility of  prior  outside  interference  therewitli, 
or  the  preliminary  proof  should  have  shown 
that  the  custody  and  care  of  the  clothing  be- 
tween the  date  of  the  tragedy  and  the  test 
was  such  that  no  change  occurred  in  the  con- 
dition thereof.    So  far  as  shown  by  the  pres- 
ent record,  the  clothing  may  have  been  acces- 
sible to  any  person  from  the  time  of  the  trag- 
edy until  the  test  was  made.    It  is  true  that 
Mrs.  Simms  testified  that  just  prior  to  going 
after  the  express  package,  and  while  at  the 
jail  in  Kirksville,  in  the  presence  of  defendant 
Ilgenfritz,  Mr.  Simms  informed  her  that  de- 
fendant  had   given   him   a   pair   of  trousers 
which  would  be  found  in  the  express  package 
and  that  he  (Simms)  directed  her  to  wash  the 
same  in  gasoline  and  press  them  and  bring 
them  to  him.     But  nothing  was  said  in  thiii 
conversation  concerning  blood  spots  or  stains 
upon    the   clothing.      Gasoline    is   commonly 
used  in  the  cleaning  of  clothing  and  it  does 
not  [631]  appear  unusual  that  Simms  directed 
that   gasoline   be   used   in   cleaning   clothing 
which  he  understood  had  been  worn  by  defend- 
ant while  in  jail.    Under  sucli  circumstances, 
little    importance   can   be   attributed    to   the 
statement  or  to  the  defendant's  silence  when 
the  statement  was  made.    Tested  by  the  rule, 
above   announced,    sufficient    foundation    was 
not  laid  for  the  introduction  of  the  cloth ingr 
and  the  testimonv  concernins;  the  bloodstains, 
and  the  same  was  therefore  erroneously  ad- 
mitted. 

II.  The  defendants  offered  to  prove  by  wit- 
nes.s  \^'iIliams,  the  sheriff  of  Adair  countv  at 
the  time  of  the  tragedy,  that,  either  on  Friday 
preceding  the  killing  or  on  the*  day  of  the 
killinp;,  deceased  stated  that  he  intended  to 
kill  himself  and  wife,  and  that  deceased  re- 
peated the  threat  in  the  presence  of  the  wit- 
ness two  or  three  times.  The  State  objected 
to  the  offer  on  the  ground  that  the  evidence 
was  hearsay  and  therefore  immaterial.  The 
court  sustained  the  objection  and  excluded  the 
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offer  and  defendants  saved  an  exception.  This 
luiing  is  assigned  as  error.  There  was  no  evi- 
dence of  self-defense  in  the  case.  Neither  was 
there  evidence  that  this  threat  to  kill  Mra. 
Davis  had  Leen  communicated  to  her.  It 
therefore  could  not  be  said,  as  insisted  by 
appellants,  that  it  became  relevant  as  explain- 
ing Mrs.  Davis's  failure  to  go  outsidv  of  her 
liome  after  the  shots  were  fired,  to  ascertain 
just  what  had  occurred.  The  court  therefore 
did  not  err  in  excluding  the  deceased's  threats 
to  kill  his  wife. 

But  the  point  concerning  the  admissibility 
of  the  threats  of  deceased  to  commit  suicide 
presents  a  more  serious  question  and  one  that 
leads  us  into  the  realm  of  conflicting  authori- 
ties. 

The  cause  of  deceased's  death  was  the  diffi- 
cult question  to  be  determined  by  the  triers 
of  the  facts.  The  evidence  offered  pro  and 
con  was  wholly  circumstantial.  [632]  There 
was  circumstantial  evidence  tending  to  corro- 
borate the  theory  of  the  State,  at  least  with 
reference  to  the  implication  of  defendant 
llgenfritz  in  the  killing.  There  was  also  cir- 
cumstantial evidence  corroborating  the  de- 
fense's theory  of  suicide.  It  may  be  conceded, 
therefore,  that,  under  such  conditions,  any 
competent  evidence  tending  to  corroborate 
the  theory  of  suicide  would  be  very  material 
and  relevant  to  the  issues  involved.  Was  the 
testimony  under  the  circumstances  admissi- 
ble? Upon  careful  consideration,  we  have 
reached  the  conclusion  that  it  was.  At  the 
outset  we  axe  met  by  the  following  authori- 
ties which  hold  the  contrary  view:  State  v. 
Punshon,  124  Mo.  448,  1.  c.  457,  27  S.  W. 
nil;  SUte  V.  Fitzgerald,  130  Mo.  407,  1.  c. 
4-29,  32  S.  W.  1113;  State  v.  Punshon,  133  Mo. 
44, 1.  c.  52,  34  S.  W.  25 ;  State  v.  Bauerle,  145 
Mo.  1, 1.  c.  25,  46  S.  W.  609;  Siebert  v.  People, 
143  111.  671,  1.  c.  584,  32  N.  E.  431;  Xord- 
gren  v.  People,  211  III.  425,  1.  c.  433,  71  N.  E. 
1042. 

On  the  other  hand,  the  following  authori- 
ties hold  that  such  evidence,  under  the  present 
circumstances,  is  admissible:  Com.  v.  Trefe- 
then,  157  Mass.  180,  1.  c.  188,  31  X.  E.  961, 
24  L.R.A.  235;  People  v.  Conklin,  175  N.  Y. 
333,  1.  0.  343,  67  N.  E.  624;  State  v.  Beeson, 
155  la.  355,  1.  c.  362,  Ann.  Cas.  1914D  1275, 
136  X.  W.  317;  Shaw  v.  People,  3  Hun  272, 
1.  c.  276;  Kordan  v.  State,  143  Ala.  13,  1.  c. 
26,  39  So.  406;  Blackburn  v.  State,  23  Ohio 
St.  146,  1.  c.  165,  166;  Boyd  v.  State,  14  Lea 
(Tenn.)  161,  1.  c.  175;  State  v.  Kelly,  77 
Conn.  266,  1.  c.  268,  58  Atl.  705;  3  Current 
Law,  p.  1654;  5  Columbia  Law  Review,  157; 
1  Wigmore  on  Evidence,  sec  143:  3  Bishop's 
New  Criminal  Procedure,  sec.  631  (5)  ;  1 
Wharton's  Criminal  Evidence  (10  Ed.)  sec. 
237a. 

The  cases  which  hold  such  evidence  inad- 
missible do  so  on  the  theory  that  the  threats 


of  suicide  are  hearsay.  The  only  case  in  this 
State  which  undertakes  to  discuss  tlie  point  at 
any  length  is  the  case  of  State  v.  Fitzgerald, 
130  Mo.  407,  32  S.  W.  1113.  An  examination 
of  that  opinion,  however,  will  disclose  that 
such  evidence  was  admitted  in  tliat  case  and 
the  entire  discussion  is  based  upon  a  sup- 
posed case.  [130  Mo.  1.  c.  429.]  The  decision 
[633]  of  the  point  was  therefore  not  necessary 
to  a  determination  of  that  case  and  the  ruling 
was  obiter  dicttun.  This  case  appears  to  have 
been  cited  by  the  later  cases  without  further 
discussion.  The  conclusion  stated  in  the  Fitz- 
gerald case  was  that  threats  of  suicide  in  such 
cases  are  not  admissible  unless  they  were  a 
part  of  the  res  gestae  or  dying  declarations  or 
unless  at  the  time  made  thev  were  accom- 
panied  by  an  attempt  to  carry  the  threat  into 
execution.  As  to  why  such  threats  when 
accompanied  by  unsuccessful  attempts  at  exe- 
cution would  then  lose  tlieir  hearsay  nature 
and  become  proper  evidence,  the  authorities 
taking  that  view  do  not  give  a  satisfactory 
explanation,  and  it  is  indeed  difficult  to  dis- 
cover any  logical  reason  therefor. 

It  appears  that  the  error  in  the  logic  of  the 
opinions  holding  such  threats  inadmissible 
occurs  in  assuming  that  sucl^  threats  are 
merely  hearsay.  The  probability  of  suicide 
would  be  stronger  if  it  could  be  shown  that 
deceased  had  a.  suicidal  intent  or  design.  The 
existence  of  such  an  intent  or  design  would 
therefore  become  a  material  fact  bearing  upon 
the  issues  involved.  This  intent  or  design  is 
a  mental  condition  and  could  be  evidenced 
only  by  deceased's  acts  or  words.  All  authori- 
ties would  perhaps  agree  in  saying  that  any 
unsuccessful  attempt  at  self-destruction  would 
be  admissible  as  original  evidence  of  the  ex- 
istence of  suicidal  intent.  We  see  no  dis- 
tinction between  such  acts  and  anv  "verbal 
acts"  which  also  indicate  the  same  mental 
state  or  condition.  It  might  be  said  that  the 
verbal  act  was  not  worthy  of  belief  because  it 
could  be  made  when  the  declarant  had  no 
such  intention.  As  much  could  also  be  said 
concerning  an  act  amounting  to  an  unsuccess- 
ful attempt  at  suicide,  for  it  is  not  impos.si- 
ble  that  such  acts  could  be  feigned.  But 
since  the  greater  probability  is  that  both  are 
but  the  direct  result  of  the  mental  state  their 
exclusion  should  not  be  based  upon  a  mere 
possibility  of  error.  And  even  though  it  be 
conceded,  arguendo,  that  the  verbal  acts  wrre 
less  [634]  trustwortliy  than  the  acts  amount- 
ing to  an  attempt  of  suicide,  yet,  as  w^as  well 
said  in  the  case  of  Com.  v.  Trefethen,  supra, 
1.  c.  188,  "this  affects  only  the  weight  of  the 
evidence"  and  not  its  admissibility. 

Suicidal  threats  are  verbal  acts,  not  narra- 
tive in  cliaracter  and  tiierefore  hearsay,  but 
are  the  direct  result  of  the  action  of  the  mind 
having  the  suicidal  intent  or  design,  and.  in 
cases  like  the  present,  should  be  admitted  as 
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original  evidence  of  the  condition  of  the  mind 
from  which  they  spring.  This  is  the  theory 
of  the  case  of  Commonwealth  v.  Trefethen, 
supra,  the  leading  case  holding  such  evidence 
admiHsible.  In  tliat  case  the  testimony  ex- 
cluded was  the  threat  of  deceased  that  she 
was  going  to  drown  herself.  The  court  set 
aside  the  verdict  on  the  ground  that  the  ex- 
clusion of  such  evidence  was  error.  In  the 
course  of  its  opinion,  the  court  (italics  ours) 
said: 

"Although  evidence  of  the  conscious  volun- 
tary declarations  of  a  person  as  indications  of 
his  state  of  mind  has  in  it  some  of  the  ele- 
ments of  hearsay,  yet  it  closely  resembles  evi- 
dence of  the  natural  expression  of  feeling 
which  has  always  been  regarded  in  the  law, 
not  as  hearsay,  but  as  original  evidence  (1 
Greenl.  Ev.  sec.  102)  ;  and  when  the  person 
making  the  declarations  is  dead,  such  evi- 
dence is  often  not  only  the  best,  but  the  only, 
evidence  of  what  was  in  his  mind  at  the  time. 

"On  principle,  therefore,  we  think  it  is 
clear  that,  when  evidence  of  the  declarations 
of  a  person  is  introduced  solely  for  the  pur- 
pose of  showing  what  the  state  of  mind  or 
intention  of  that  person  was  at  the  time  the 
declarations  Were  made,  the  declarations  are 
to  he  regarded  as  a^H  from  ichich  the  state  of 
mind  or  intention  may  be  inferred  in  the  same 
manner  as  from  the  appearance  of  th^e  person 
or  his  behavior,  or  his  actions  geneixUly.  In 
the  present  case  the  declaration,  evidence  of 
which  was  offered,  contained  nothing  in  the 
[635]  nature  of  narratire,  and  was  significant 
only  as  showing  the  state  of  mind  or  inten- 
tion of  the  deceased." 

Tlie  above  case  has  been  many  times  cited 
with  approval  by  the  courts  and  text-writers 
above  cited,  and  after  careful  research  into 
the  subject  we  have  reached  the  conclusion 
that  it  states  the  correct  rule  regarding  the 
admissibility  of  such  evidence.  It  therefore 
follows  that  the  above  cited  Missouri  cases, 
in  so  far  as  they  conflict  with  what  is  herein 
decided,  should  be  no  longer  followed. 

III.  It  is  contended  that  the  evidence  is 
not  suflicient  to  support  the  verdict.  After 
carefully  reviewing  the  evidence,  we  have 
reached  the  conclusion  that  there  is  sufficient 
evidence  to  justify  the  submission  of  the  case 
to  the  jury  with  reference  to  defendant  Ilgen- 
fritz,  but  not  sufficient  as  against  defendant 
Lottie  Davis.  The  intimate  relation  shown 
between  Ilgenfritz  and  deceased's  wife  fur- 
nished evidence  of  motive.  There  was  also 
evidence  that  Ilgenfritz  had  threatened  to 
kill  deceased  and  one  witness  testified  that 
Ilgenfritz  ran  from  the  scene  of  the  killing 
immediately  thereafter.  Tliis,  unaided  by  the 
evidence  as  to  bloodstains  which  was  improp- 
erly admitted  upon  the  present  trial,  was 
suflicient,  when  considered  with  the  other 
facts  shown  in  evidence,  to  support  the  ver- 


dict found.  But  with  reference  to  defendant 
Lottie  Davis,  there  was  no  evidence  of  threats 
nor  was  there  any  evidence  of  a  conspiracy 
between  herself  and  Ilgenfritz  to  commit  the 
crime.  Her  presence  near  the  scene  of  the 
tragedy  is  not  incriminating,  because  she 
was  at  a  place  where  she  had  a  right  to-  be 
and  where  she  should  have  been  at  that  time 
of  night,  to  wit,  in  her  home  with  her  five 
children.  There  was  no  evidence  that  the 
killing  occurred  inside  the  house,  but  the  evi- 
dence as  to  the  bloodstains  on  the  weather- 
boarding  outside,  the  pool  of  blood  on  the 
ground  under  deceased's  head  [636]  and  the 
condition  in  which  his  body  was  found  tend 
strongly  to  show  that  the  killing  occurred  out- 
side. It  was  true  that  the  evidence  as  to  mo- 
tive applied  to  Mrs.  Davis  the  same  as  to  the 
other  defendant,  but  evidence  of  motive  alone 
is  not  sufficient  to  make  out  a  prima  facie 
case  of  guilt.  [State  v.  Ruckman,  253  Me. 
487,  1.  c.  499,  500,  161   8.  W.  706.] 

The  evidence  against  Mrs.  Davis  in  the 
present  case  was  not  more  incriminating  than 
was  the  evidence  against  Mrs.  Harris  in  the 
case  of  State  v.  I^arkin,  250  Mo.  218,  1.  c.  233, 
157  S.  W.  600,  46  L.R.A.(N.S.)  13,  in  which 
case  it  was  held  that  the  evidence  was  in- 
sufficient. 

What  is  here  said  renders  it  unnecessary 
to  discuss  the  instructions  which  submitted 
the  case  to  the  jury  on  the  theory  that  Mrs. 
Davis  participated  in  the  killing  by  being 
present,  aiding  and  abetting,  etc.,  this  for  the 
reason  that  under  the  evidence  all  of  the  in- 
structionb  concerning  the  case  as  against  Mrs. 
Davis  were  erroneously  given  because  of  the 
failure  of  the  proof  to  make  a  case  against 
her.  If  additional  evidence,  connecting  Mrs. 
Davis  with  the  killing,  is  not  produced,  she 
should  be  acquitted.  Other  errors  are  as- 
signed, but  since  they  are  such  as  will  not 
likely  occur  upon  the  retrial  of  the  case,  it 
becomes  unnecessary  to  discuss  the  same  here. 

The  judgments  are  reversed  and  the  cause 
remanded.    Roy,  C,  concurs. 

Per  Curiam. — The  foregoing  opinion  of 
Williams,  C,  is  adopted  as  the  opinion  of  the 
court.     All  the  judges  concur. 

Motion  to  modify  opinion  and  judgment 
denied  February  23,  1915. 


HOTE. 

The  reported  ease  holds  that,  in  a  prosecu- 
tion for  homicide,  threats  of  the  deceased  to 
commit  suicide  may  be  proved  by  the  defend- 
ant. Such  threats,  it  is  said,  are  not  hearsay 
but  are  verbal  acts  indicative  of  the  state  of 
mind  of  the  declarant.  In  so  holding  the 
court  aligns  itself  with  the  weight  of  earlier 
authority,  as  appears  from  the  note  to  State 
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T.  Bceson,  Ann.  Cas.  1914D  1275,  wherein  the 
cases  are  collated,  and  overrules  several  prior 
decisions  in  the  same  jurisdiction  which  are 
cited  in  the  note  referred  to. 


QtriNX 
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37  B.  I.  66;  01  Atl.  71. 


BUls  ef  Review  —  Who  May  File  —  Ab- 
sxieved  Peraon  Other  than  Partj. 

A  strict  bill  of  review  can  be  filed  only  by 
a  party  to  the  original  cause  or  by  one  in 
privity  with  such  party;  other  persons  ag- 
grieved by  the  decree  sought  to  be  reviewed 
being  required  to  proceed  by  original  bill  in 
the  nature  of  a  bill  of  review. 

[See  Ann.  Cas.  1914C  126.] 

Iiimitatioa  of  Aotiona  —  Nature  of 
Action  '  BiU  in  Nature  of  Bill  of 
Revie'W. 

Where,  after  the  death  of  the  life  bene- 
ficiary of  a  trust,  her  heirs,  without  notice 
to  complainant,  who  was  her  husband,  ob- 
tained a  decree  terminating  the  trust  and 
directing  distribution  of  the  trust  fund  to 
them,  a  subsequent  bill  brought  by  complain- 
ant to  set  aside  such  decree  and  to  recover 
the  property  on  the  ground  that  it  was  dis- 
tributable to  him,  alleging  that  he  had  no 
knowledge  of  the  existence  of  the  trust  and 
had  not  been  made  a  party  to  the  prior  pro- 
ceedings because  of  fraudulent  concealment 
on  the  part  of  the  beneficiary's  heirs  of  the 
fact  that  she  died  leaving  a  living  husband, 
and  that,  on  discovering  the  facts,  he  pro* 
ceeded  diligently  to  take  action,  is  not  a  bill 
of  review,  but  a  bill  in  the  nature  of  a  bill 
of  review,  and  is  therefore  not  objectionable 
because  not  filed  within  a  year  from  the 
entry  of  the  final  decree. 

[See  6  Ann.  Cas.  330.] 

Trusta  —  Decree  for  Diatribntioii  of 
Trust  Estate  —  Vacation  for  Fraud  — 
SuiBoiencj  of  Pleading. 

Since  it  is  incumbent  on  a  trustee,  in  pro- 
ceedings to  terminate  the  trust,  to  fully  ad* 
vise  the  court  as  to  all  material  facts  af- 
fecting the  distribution  of  the  estate  upon 
the  determination  of  the  trust  and  to  satisfy 
himself  beyond  doubt  of  the  persons  legally 
and  equitably  entitled  to  the  fund,  a  bill  to 
set  aside  a  decree  terminating  the  trust  and 
distributinff  the  property,  alleging  that  com- 
plainant, tne  husband  of  the  beneficiary  for 
life,  was  entitled  to  the  trust  fund,  but  that, 
by  fraudulent  concealment  of  the  fact  that 
the  beneficiary  died  leaving  a  husband,  he 
was  not  made  a  party  to  the  bill,  and  it  was 
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made  to  appear  to  the  court  that  the  wife's 
heirs  were  the  only  parties  in  interest,  and 
for  this  reason  the  property  was  ordered  dis- 
tributed to  them,  sufficiently  charged  fraud 
in  procuring  the  original  decree  to  state  a 
cause  of  action  for  equitable  relief. 

Bills  of  Reriew  —  Bill  in  Nature  of 
Bill  of  Review  —  Diatinsniaked  from 
Striet  Bill  of  Review. 

Where  a  bill  by  a  third  person  to  set  aside 
a  decree  for  alleged  fraud  in  failing  to  make 
complainant  a  party  to  the  suit  stated  a 
cause  of  action  appropriate  to  a  bill  in  the 
nature  of  a  bill  of  review  and  not  to  a  strict 
bill  of  review,  the  use  of  the  word  "review" 
in  the  prayer  of  the  bill,  and  the  fact  that 
complainant  applied  to  a  justice  for  leave  to 
file  the  bill,  does  not  require  the  court  to 
consider  the  bill  a  strict  bill  of  review. 

•Trusts  —  Vacation  of  Deoree  for  Die- 
tribution  —  Venue  of  Prooeedins  to 
Vacate. 

Court  &  Practice  Act  1905,  §  4  (Gen.  Laws 
1909,  c.  273,  §  1),  provides  that  there  shall 
be  a  superior  court  which  shall  consist  of  a 
presiding  justice  and  five  associate  justices. 
Other  sections  require  the  holding  of  ses- 
sions of  the  court  by  a  single  justice  in  one 
or  more  places  at  the  same  time  and  at  stated 
times  in  the  diflferent  counties  of  the  state 
for  convenience  of  litigants;  the  various  ses- 
sions in  the  several  counties  being  held  by 
the  same  justices.  It  is  held  that,  where 
complainant,  in  a  suit  in  the  nature  of  a 
bill  of  review  to  set  aside  a  decree  terminat- 
ing a  trust  and  distributing  the  property, 
was  a  nonresident,  and  the  trustee  was  a 
resident  of  N.  county,  the  bill  was  properly 
filed  in  that  county,  as  provided  by  Gen. 
Laws  1900,  c.  283,  §^  2,  regardless  of  the  fact 
that  the  decree  attacked  was  rendered  and 
of  record  in  P.  county;  the  court  having  full 
jurisdiction  in  the  suit  in  N.  county  to  nul- 
lify such  decree  and  to  show  such  nullifica- 
tion by  a  certified  copy  of  the  decree  ren- 
dered, filed  in  P.  county. 

Words  and  Phrases  —  Meaning  of  "In- 
herit." 

Gen.  Laws  1909,  c.  312,  §  10,  provides  that 
administration  of  the  estate  of  a  person 
dying  intestate  shall  be  granted,  if  the  de- 
ceased is  a  married  woman,  to  her  husband, 
if  competent,  who  shall  not  be  compelled  to 
distribute  the  surplus  of  the  personal  estate 
after  the  payment  of  her  debts,  but  shall  be 
entitled  to  retain  the  same  for  his  own  use. 
Testator  bequeathed  $5,000  and  certain  real 
estate  to  a  trustee  in  trust  for  the  benefit 
of  C.  for  life,  with  power  to  nuinage  the 
same  generally  and  to  sell  and  reinvest  the 
proceeds  if  desirable.  A  subsequent  clause 
of  the  will  declared  that  in  all  cases  where 
testator  had  given  property  in  trust  for  the 
benefit  of  other  persons,  and  had  not  special- 
ly provided  for  its  disposition  on  their  death, 
the  trustee,  on  such  event,  should  pay  and 
convey  the  property  in  fee,  discharged  of  all 
trusts,  to  the  persons  who,  by  the  laws  of 
Rhode  Island,  would  inherit  it  had  the  per- 
sons, for  whose  benefit  it  was  so  given,  died 
seized  and  possessed  thereof  in  fee.     It  is 
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held  that,  the  real  property  having  been  con- 
verted into  personalty  by  the  trustee  during 
the  lifetime  of  the  beneficiary  for  life,  the 
word  "inherit"  could  not  be  construed  as 
having  been  used  by  testator  in  its  strict 
legal  sense  as  designating  those  persons  only 
who  would  inherit  real  property  from  an  in- 
testate ancestor,  but  the  word  was  used  in 
the  sense  of  "take;"  and  hence,  on  the  death 
of  the  beneficiary  for  life,  the  remainder  of 
the  trust  fund  so  bequeathed  to  her  passed 
to  her  husband  and  not  to  her  heirs. 
[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Providence 
and  Bristol  counties:  Tanner,  Judge. 

Action  by  William  C.  Quinn,  plaintiff, 
against  Benjamin  Hall,  Jr.,  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The   facts   are   stated   in   the   opinion.     Rs- 

VEBfiED. 

Crane,  Munro  de  Barry,  Thomas  A.  Barry 
and  William  G.  Rotce  for  plaintiff. 

Irving  Champlin^  Alfred  Wilson,  Claude 
C.  Ball  and  JoJm  C.  Knoirlfa  for  George  and 
Helen  M.  Morton  and  HezeJciah  A.  Cook. 

Burdiok  d  McLeod  for  Benjamin  Hall,  Jr., 
trustee. 

[57]  Parkhurst,  J. — ^This  is  an  appeal 
from  a  final  decree  entered  in  the  Superior 
Court  in  the  above  entitled  cause.  Said 
cause  was  heard  in  the  Superior  Court  before 
the  presiding  justice,  September  15,  1913, 
on  the  demurrers  to  the  bill  of  complaint 
filed  by  Benjamin  Hall,  Jr.,  trustee,  George 
Morton,  Helen  M.  Morton  and  Hezekiah  A, 
Cook,  and  upon  hearing  thereof  said  de- 
murrers were  sustained  upon  all  points  con- 
tained therein.  On  September  27,  1913,  a 
final  decree  was  entered  in  said  Superior 
Court  sustaining  said  demurrers  upon  all 
points  and  dismissing  said  bill  as  to  said 
respondents  with  costs.  Within  the  time 
prescribed  by  law\  the  complainant  filed  his 
claim  of  appeal  from  said  final  [58]  decree, 
together  with  his  reasons  therefor,  and  there- 
upon the  papers  in  said  cause  were  certi- 
fied to  tliis  court  for  determination  of  said 
appeal.  , 

This  is  a  bill  in  equity  praying  that  the 
defendant,  Benjamin  Hall,  as  trustee  under 
the  will  of  Hezekiah  Anthony,  be  required 
to  account  as  said  trustee,  that  said  trust 
he  terminated  and  that  the  balance  of  said 
estate  be  paid  to  this  complainant  who 
alleges  his  right  to  the  surplus  of  said  trust 
estate  as  surviving  husband  of  the  life 
beneficiary. 

The  essential  allegations  in  said  bill  of 
complaint  are  as  follows:  Tliat  Hezekiah 
Anthony,  late  of  the  city  of  Providence,  by 
his  will  duly  admitted  to  probate  January 


22,  1884,  provided  in  Section  17  thereof, 
follows:     "I    give,    devise    and   bequeath     to 
Sarah  Ann  Cook,  in  trust  for  Helen  Cook, 
widow   of    Enos   A.    Cook,   the   sum   of   five 
thousand  dollars,  and  also  the  house  and  land 
where  said  Enos  A.  Cook  formerly  lived   on 
Almy  Street,  in  Fall  River,  Commonwealth 
of  Massachusetts,   to  have  and  to  hold   the 
same  to  her  the  said  Sarah  Ann  Cook,  her 
heirs,  executors  and  administrators  for  the 
use   and    benefit   of   Helen    Cook,    widow    of 
Enos    A.    Cook,     her     heirs,     executors   and 
administrators   witli    power    to    manage    the 
same  generally  and  if  need  be  in  her  opinion 
to  sell  the  same  and  reinvest  the  proceeds 
thereof  and  with  power  to  change  the  invest- 
ment   thereof    whenever    in    her    opinion     it 
shall    seem    best,    and    with    power    also    to 
convey  said  real  estate  to  her,  her  heirs  and 
assigns    at   any    time   when    she   may   think 
proper  and  with  power  to  pay  over  to  her 
said  money  or  any  part  thereof  according  to 
her  discretion.'' 

The  bill  further  sets  forth  that  the  will 
also  provided  in  an  unnumbered  paragraph 
following  Section  22nd  as  follows:  "In  alT 
cases  where  I  have  given  property  in  trust 
for  the  use  and  benefit  of  other  persons,  and 
have  not  specially  provided  for'  its  disposi- 
tion on  their  decease,  mv  will  is  that  the 
trustee  holding  such  property  shall  on  such 
decease  pay  and  convey  the  same  in  fee  sim- 
ple disdiarged  of  all  trusts  to  the  persons 
who  by  the  laws  of  the  State  of  Rhode  Island 
would  inherit  it  had  the  persons  for  whose 
benefit  it  was  so  given  died  seized  and  pos- 
sessed thereof  in  fee." 

[59]  It  is  further  alleged  that  said  Sarah 
Ann  Cook  qualified  as  said  trustee  and  sold 
the  real  estate  in  Fall  River,  the  proceeds 
from  said  sale  becoming  a  part  of  the  trust 
fund;  that  the  original  trustee  died  Sep- 
tember 7,  1888,  and  by  a  decree  of  the  Ap- 
pellate Division  of  the  Supreme  Court  of  the 
State  of  Rhode  Island  entered  Nevember  22, 
1890,  Hezekiah  Antltony  Cook  was  appointed 
trustee  in  her  stead:  that  Hezekiah  Antho— 
Cook  died  November  8,  1900,  'id  by  decree  « 
said  court  entered  October  14,  1901,  Benja- 
min Hall,  Jr.,  defendant  in  the  present  case 
was  appointed  trustee:  that  Helen  Cook,  the 
beneficiary  under  said  trust,  became  the  wife 
of  the  complainant,  William  C.  Quinn,  in 
September,  1905,  and  died  intestate  on  April 
3,  1911,  said  William  0  '^^ -inn  being  appoint- 
ed as  administrator  of  I...   estate. 

The  bill  further  alleges  that  on  June  26,. 
1911,  George  Morton,  Helen  M.  Morton, 
Frank  Pierce,  Sarah  Pierce,  Robert  E.  Maher, 
Hattie  E.  Maher,  Hezekiah  Anthony  Cook, 
Jennie  E.  Cook,  Hattie  E.  Cook,  Stanley  0. 
H olden,  Nancy  A.  Holden  and  Reuben  C. 
Small,  brought  a  bill  in  equity,  No.  2348.  in 
the  Superior  Court  of  the  State  of  Rhode 
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Tsland,  against  Benjamin  Hall,  Jr.,  trustee, 
setting  forth  that  said  Joseph  A.  P.  Cook, 
Helen  M.  Morton,  Sarah  A.  Pierce,  Hattie 
E.  Maher,  Hezekiah  Anthony  Cook,  Jennie 
E.  Cook  and  Kaney  A.  Holden  were  the  sole 
lieirs  at  law  of  said  Helen  Cook;  that  said 
truHt  had  heen  fully  completed  and  nothing 
further  remained  to  be  done  in  pursuance 
thereof  and  praying  that  "as  there  is  no  rea- 
son for  the  further  continuance  of  said  trust, 
a  decree    of   this    honorable    court   mav    be 

ft- 

entered  ordering  the  termination  of  said  trust 
and  a  distribution  of  the  trust  funds  among 
the  several  distributees  to  each  one  equal 
share,  and  further  ordering  the  trustee  dis< 
charged  from  further  responsibility  in  the 
premises." 

This  bill  further  alleges  with  reference  to 
the  bill  in  equity,  No.  2348,  that  said  Benja- 
min Hall,  Jr.,  respondent,  therein  waived 
issuance  and  service  of  subpoenas,  admitted 
the  allegations  set  forth  in  the  bill  of  com- 
plaint, consented  that  the  trust  might  be 
terminated,  the  trust  fund  be  distributed,  [60] 
and  prayed  that  he  be  discharged  from  lia- 
bility thereunder.  Following  the  above  pro- 
ceedings, a  decree  was  entered  in  said  cause 
on  July  10,  1911,  by  consent,  empowering 
and  directing  the  trustee  to  sell  cei*tain 
shares  of  stock  owned  by  the  estate  and  to 
pay  the  trust  fund  in  equal  shares  to  the 
above  named  parties,  and  declaring  the  trust 
terminated,  and  the  trustee  discharged. 

The  complainant  in  this  bill  further 
alleges  that  he  had  no  knowledge  of  the 
pendency  of  the  above  proceedings  and  no 
knowledge  of  the  existence  of  said  trust; 
that,  upon  the  discovery  of  the  same,  he  dili- 
gently filed  a  request  to  file  a  bill  of  review 
in  equity  which  was  granted,  and  that  on 
July  8,  1912,  he  filed  a  bill  of  review  in 
equity,  No.  2603,  which  bill  has  been  dis- 
continued and  dismissed.  The  complainant 
further  states  in  this  bill  that  at  the  time  of 
her  decease,  and  at  the  time  of  the  institu- 
tion of  said  suit,  and  the  entry  of  final  de- 
cree therein,  it  was  well  known  to  the  trustee 
and  other  parties  therein  that  the  said  Helen 
Cook,  the  life  beneficiary,  was  the  wife  of 
William  C.  Quinn;  that  none  of  the  parties 
to  said  proceeding  made  known  to  the  court 
that  said  Helen  Cook  left  a  husband  sur- 
viving her  and  living  at  the  time  of  the  said 
proceedings;  that  the  complainant  did  not 
know  of  the  existence  of  said  trust  nor  of 
the  pendency  of  said  proceedings,  and  was 
not  made  a  party  thereto,  and  that  the  decree 
entered  was  a  fraud  both  upon  the  complain- 
ant and  upon  the  court. 

The  bill  concludes  with  a  prayer  that  said 
decree  be  reviewed,  reversed,  set  aside  and 
declared  to  be  fraudulent  and  void,  that  an 
account  be  taken,  the  trust  tetrainated  and 
that  the  complainant  be  declared  entitled  to 
the  balance  of  the  trust  fund. 
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It  appears  that  the  bill  as  filed  named 
fourteen  several  respondents,  of  whom  eight 
were  not  residents  of  the  State  of  Rhode 
Island;  that  those  eight  non-residents  ap- 
peared specially  and  severally  filed  their 
pleas  to  the  jurisdiction  of  the  court,  on 
the  ground  of  non-residence;  that  these  pleas 
were  sustained  by  a  judge  of  the  Superior 
Court  and  the  bill  [61]  was  dismissed  aa 
to  them;  that  of  the  remaining  respondents, 
one  was  not  served  with  process  and  entered 
no  appearance;  that  there  were  consequently^ 
five  respondents  left  in  the  case.  Three  of 
these,  namely,  George  Morton,  Helen  M. 
Morton  and  Hezekiah  A.  Cook,  joined  in  a 
demurrer  to  the  bill,  stating  their  causes 
of  demurrer  as  follows: 

'' First.  Tlie  complainant  does  not  state 
a  cause  of  action  entitling  him  to  relief. 

''Second.  It  appears  by  said  bill  that  the 
matters  complained  of,  have  been  finally 
adjudicated  by  a  court  of  competent  juris- 
diction. 

"Third.  It  appears  that  the  complainant's 
claims  in  said  bill  contained  are  stale. 

"Fourth.     It  appears  that  said  bill  was 
not  brought  within  the  time  required  by  law, 
"Fifth.    It  does  not  appear  in  what  county 
said  cause  in  equity  No.  2348  was  brought. 

''Sixth.  It  appears  that  the  complainant 
was  not  a  party  and  was  not  a  privy  of  a 
party  to  said  cause  in  equity  No.  2348. 

"Setventh.  It  appears  that  the  complain- 
ant was  not  a  necessary  party  to  said  cause 
in  equity  No.  2348. 

"Eighth.  It  does  not  appear  that  the 
complainant  is  entitled  to  any  of  the  pro- 
ceeds of  said  trust  fund. 

"Ninth.  It  does  not  appear  that  the 
complainant  was  aggrieved  by  the  decree 
entered  in  said  cause  in  equity  No.  2348." 

The  respondent,  Benjamin  Hall,  Jr.,  also 
demurred  to  the  bill,  on  grounds  which  were 
substantiallv  the  same  as  those  stated  above. 
Both  demurrers  were  heard  before  Mr.  Justice 
Tanner  on  September  16,  1913,  and  a  decision 
was  announced  sustaining  the  same  on  all 
points;  and  thereafter  on  September  27, 
1013,  a  final  decree  was  entered  sustaining 
these  demurrers  upon  all  points  and  dis- 
missing the  bill;  from  this  decree  this  appeal 
is  taken,  the  reasons  of  appeal  being  set 
forth  as  follows: 

[62]  1.  Tliat  said  decree  is  against  the 
law. 

2.  That  said  decree  is  against  the  rights 
of  the  complainant  as  disclosed  by  the  plead- 
ings. 

3.  That  the  court  erred  in  sustaining  the 
respondents*  several  demurrers  to  the  bill  of 
complaint  and  thereby  deciding  that  the  com- 
plainant was  not  entitled  to  the  whole  or  any 
part  of  the  trust  fund  therein  described. 

It  is  contended  on  behalf  of  the  defcndant» 
that  this  is  a  bill  of  review;  that  therefore 
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it  should  have  been  filed  within  one  year  after 
the  entry  of  the  final  decree  sought  to   be 
reviewed;  and  that  being  filed  later,  it  can- 
not be  sustained,  citing  Williams  v.  Stark- 
weather, 24  R.  I.  512,  53  Atl.  870,  25  R.  1. 
77,   54   Atl.   931,   28   R.   I.   145,   66   Atl.   67; 
that   it   is  not   brought  in  the  same  county 
where  the  original  decree  was  enrolled,  and 
therefore  cannot  be  sustained;   that  being  a 
bill  of  review,  and  being  brought  by  ono  who 
is  neither  a  party  nor  the  privy  of  a  party 
to  the  original  suit  it  cannot  be  sustained. 
All    these   questions    are    raised     under    the 
grounds   of   demurrer,    second    to    sixth,    in- 
clusive, above  set  forth,  and  must  stand  or 
fall  together;  they  all  depend  upon  the  ques- 
tion whether  this  is  a  bill  of  review.    In  our 
opinion,   after   careful   consideration   of   the 
briefs  and  arguments  of  counsel,  this  is  not 
m   bill   of   review;    it   is  an   original   bill   in 
the  nature  of  a  bill  of  review.     It  was  long 
since  held  by  this  court  in  accord  with  well 
settled  principles  of  equity  procedure  that  a 
bill  of  review  can  be  filed  only  by  a  party 
to  the  original  cause  or  by  one  in  privity 
with   such    party;    and  that   "other   persons 
aggrieved   must  proceed   by  original  bill    in 
the  nature  of  a  bill  of  review."      In  re  Doyle. 
14  R.  I.  65,  56;   and  it  is  one  of  the  chief 
grounds  of  complaint   in  this  bill  that  this 
complainant  was  not  made  a  party,  although 
it   was   well   known   to  the   parties   to   said 
suit  that  the  said  Helen  Cook  named  as  a 
beneficiary  in  the  will  of  Hezekiah  Anthony 
had   married   the   complainant   and   that   he 
survived  her;  that  by  referring  to  said  bene- 
ficiary by  the  name  of  Helen  Cook,  instead  of 
by  the  name  of  Helen  Cook  Quinn,  although 
knowing  her  to  have  married  the  complainant, 
and  by  neglecting  to  make  this    [63]    com- 
plainant  a   party    to   said   suit,   the   parties 
to  said  original  suit  deceived  the  court;  and 
the  bill  further  alleges  that  this  complainant 
had  no  knowledge  of  the  proceedings  by  the 
parties    claiming    as    heirs-at-law    of    Helen 
Cook  to  have  the  trust  terminated  and   the 
fund  distributed,   and   had  no  knowledge   of 
the  existence  of  the  trust;  and  that  upon  dis- 
covery   thereof    he    proceeded    diligently    to 
take  action.    It  further  appears  that  he  first 
sought  leave  to  file  a  bill  of  review  and  did 
attempt  to  file  such  a  bill,  which  was  after- 
wards dismissed;   evidently  the  complainant 
discovered  that  a  bill  of  review  was  not  the 
proper  remedy  for  him,  and  therefore  he  pro- 
ceeded to  file  this  original  bill  in  the  nature 
of  a  bill  of  review.     There  is  no  ground  for 
the  claim  set  up  by  the  defendant  that  this 
complainant    has    been    guilty    of    laches    in 
filing  his  bill.     It  appears  that  he  proceeded 
with  diligence  as  soon  as  he  was  informed  of 
what    had    taken    place;    and    although    his 
first  attempt  to  file  a  bill  of  review  was  ill 
advised,  it  must  at  least  have  operated  to 


give  prompt  notice  of  his  claim  to  the  par- 
ties in  interest.  It  further  appears  by  cer- 
tain pleas  on  file  in  the  case  that  the  trustee, 
Benjamin  Hall,  Jr.,  distributed  the  trust 
fund  in  said  bill  mentioned,  under  the  decree 
entered  in  said  cause  on  the  10th  day  of 
July,  1911,  during  said  month  of  July,  1911, 
to  the  parties  named  in  said  decree;  so  that 
it  was  impossible  for  this  complainant,  not 
being  informed  of  said  proceedings,  to  have 
filed  his  bill  before  said  fund  was  distributed. 
It  therefore  clearly  appears  that  the  delay 
arising  from  this  complainant's  ignorance, 
and  incident  to  his  procedure,  could  have 
worked  no  harm  to  the  parties  respondent; 
and  would  not  be  a  valid  ground  of  defence 
to  this  suit. 

This  bill  is  based  upon  allegations  of 
fraudulent  concealment  of  the  fact  that  this 
complainant  w^as  the  living  husband  of  the 
beneficiary,  Helen  Cook,  named  in  Hezekiah 
Anthony's  will,  whereby  it  was  made  to  ap- 
pear to  the  court  that  the  only  parties  in 
interest  were  the  parties  named  in  the 
original  bill,  and  that  the  decree  for  termi- 
nation  of  the  trust  and  distribution  of  the 
fund  was  obtained  by  reason  of  such  fraudu- 
lent concealment. 

[64]  The  above  facts  constitute  a  com- 
plete and  sufficient  allegation  of  fraud  in  pro- 
curing the  decree  in  the  original  suit.  It 
was  the  duty  of  the  trustee  to  fully  advise 
the  court  as  to  all  material  facts  affecting  the 
distribution  of  the  estate  upon  the  determi- 
nation of  the  trust. 

"It  is  incumbent  upon  the  trustee  to  satisfy 
himself  beyond  doubt,  before  he  parts  with 
the  possession  of  the  property,  tcho  are  the 
parties  legally  and  equitably  entitled  to  it/* 
Lewin  on  Trusts,  12th  Ed.  402. 

Likewise  in  instances  of  the  distribution 
of  a  trust  estate  through  court  proceedings, 
it  is  stated  that  "Whether  the  trustee  be 
plaintifi'  for  defendant,  he  should  take  care 
before  an  order  is  made,  that  all  proper 
parties  are  before  the  court,  for  if  the  trustee 
fail  in  his  duty  to  point  out  the  proper  par- 
ties, it  might  be  held  that  the  order  of  the 
court  under  such  circumstances  did  not 
indemnify  him.''  Lewin  on  Trusts,  12th  Ed. 
422.  See  also  Perry  on  Trusts,  6th  Ed., 
§  924;  Story  Eq.  PI.  10th  Ed.,  §  427. 

In  Story  on  Equity  Pleadings,  10th  Ed., 
§  426,  the  author  says:  "There  is  no  doubt 
of  the  jurisdiction  of  courts  of  equity  to 
grant  relief  against  a  former  decree,  wliere 
the  same  has  been  obtained  by  fraud  and 
imposition;  for  these  will  infect  judgments 
at  law  and  decrees  of  all  courts;  but  they 
annul  the  whole  in  the  consideration  of 
courts  of  equity."  .  .  .  Where  a  decree 
has  been  so  obtained,  the  court  will  restore 
the  parties  to  their  former  situation,  what- 
ever their  rights  may  be.''     See  also  to  the 
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same  general  effect,  Kerr  on  Fraud  and 
Mistake,  p.  293;  Fletcher  Eq.  Pleading,  p. 
1005. 

A  bill  impeaching  a  decree  for  fraud  is  an 
original  bill  in  the  nature  of  a  bill  of  re- 
view. 

The  nature  of  the  bill  necessary  to  obtain 
relief  in  case  of  this  kind  is  defined  in  Story's 
Equity  Pleading,  10th  Ed.  §  426,  as  follows: 
"Fourthly;  bills  impeaching  decrees  for 
fraud.  A  bill  of  this  sort  is  an  original 
bill  in  the  nature  of  a  bill  of  review.  There 
is  no  doubt  of  the  jurisdiction  of  courts  of 
equity  to  grant  relief  against  a  former  decree, 
[65]  where  the  same  has  been  obtained  by 
fraud  and  imposition;  for  these  will  infect 
judgments  at  law  and  decrees  of  all  courts, 
but  they  annul  the  whole  in  the  consideration 
of  courts  of  equity.  This  must  be  done  by 
original  bill." 

So  in  3  Enc,  PI.  &  Pr.  608,  it  is  stated  as 
follows:  "It  is  a  well  settled  rule  of  equity 
jurisprudence  that  where  a  decree  has  been 
obtained  by  fraud  or  collusion  between  the 
parties  it  may  be  impeached  by  an  original 
bill  filed  for  that  purpose." 

The  rule  is  stated  in  Daniell's  Chancery 
Pleading  &  Practice,  6th  Am.  Ed.  Vol.  II,  p. 
*1584,  as  follows: 

"If  a  decree  has  been  obtained  by  fraud,  it 
may  be  impeached  by  original  bill,  without 
the  leave  of  the  court;  the  fraud  used  in  ob- 
taining the  decree  being  the  principal  point 
in  issue,  and  necessary  to  be  established  by 
proof,  before  the  propriety  of  the  decree  can 
be  investigated." 

A  bill  to  impeach  a  decree  for  ffaud  is  an 
original  bill  in  the  nature  of  a  bill  of  review. 
Mussel  V,  Morgan,  3  Bro.  C.  C.  (Eng.)  74; 
Ex  p  Smith,  34  Ala.  456;  Person  v.  Nevitt, 
32  Miss.  180;  Seguin  v.  Maverick,  24  Tex. 
526,  76  Am.  Dec.  117.  So  in  cases  where,  as 
in  the  caae  at  bar,  the  decree  is  obtained 
without  making  the  persons  parties  to  the 
suit  whose  rights  are  affected,  such  decree  is 
void  as  to  those  parties,  and  the  remedy  is 
an  original  bill  in  the  nature  of  a  bill  of 
review. 

In  Dunklin  v.  Harvey,  56  Ala.  177,  it  was 
held  that  a  decree  in  chancery  was  fraudu- 
lent and  void  as  to  persons  who  were  not 
made  parties  to  the  suit  and  whose  rights 
were  known  to  be  involved,  and  that  an 
original  bill  in  the  nature  of  a  bill  of  review, 
is  the  proper  mode  by  which  to  impeach 
such  decree  for  fraud,  at  the  instance  of  a 
stranger  to  the  original  suit. 

So  in  Bailey  v.  Holden,  50  Vt.  14,  it  was 
held  that  a  person  whose  rights  had  been 
prejudiced  by  a  decree  in  a  suit  to  which  he 
was  not  a  party  and  as  to  the  pendency 
of  which  he  had  no  knowledge,  might  im- 
peach said  decree  by  an  original  bill  for  fraud. 
The  real  nature  of  the  bill  is  to  be  deter- 
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mined  by  its  substance  rather  than  by  its 
mere  form. 

[66]  It  has  been  suggested  by  the  defend- 
ants that  the  use  of  the  word  "review"  in 
the  prayer  of  the  present  bill  of  complaint 
and  the  application  to  a  justice  for  leave  to 
file  the  bill,  renders  it  a  bill  of  review  and 
hence  subject  to  the  one  year  limitation. 
While  the  use  of  the  word  might  equally 
point  to  the  fact  of  its  being  an  original  bill 
in  the  nature  of  a  bill  of  review,  nevertheless 
under  the  authorities  no  doubt  can  arise. 

In  Ex  p.  Smith,  34  Ala.  455,  the  court 
said:  "The  real  nature  of  a  bill  is  to  be  de- 
termined rather  by  its  substance — ^that  is, 
by  its  allegations  and  object — ^than  by  the 
title  which  the  pleader  chooses  to  give  it. 
The  bill  in  this  case  is  called  by  the  complain- 
ant, a  bill  of  review.  It  is  obvious,  however, 
that  it  is  not  a  bill  of  review,  for  that  can- 
not be  filed,  except  upon  the  ground  of  error 
on  the  face  of  the  decree  or  of  new  matter 
which  has  arisen  or  been  discovered  since 
the  publication  of  testimony  in  the  original 
suit.  Nor  is  it  what  is  termed  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review^ 
for  this  also  is  founded  upon  the  occurrence 
or  discovery  of  new  facts.  The  object  of  the 
bill  is  to  impeach  a  final  decree  for  fraud; 
and  this  can  only  be  done  by  an  original 
bill  filed  for  that  purpose.  Such  a  bill  is 
sometimes  called  an  original  bill  in  the 
nature  of  a  bill  of  review. 

In  Berdanatti  v.  Sexton,  2  Tenn.  Ch.  704,. 
the  essential  difference  between  a  bill  of  re- 
view and  an  original  bill  in  the  nature  of  a 
bill  of  review  is  aptly  stated  as  follows:  "The 
object  and  effect  of  a  bill  for  fraud,  even  if 
the  fraud  consist  of  wanl  of  notice,  are  to 
vacate  the  former  decree  in  totOj  not  to  retry 
the  cause;  whereas  the  object  and  effect  of  a 
bill  of  review  are  to  reverse  the  decree,  so 
far  as  it  is  erroneous,  and  to  retry  the  cause 
upon  the  original  record,  or  the  original 
and  new  proof,  according  as  the  bill  is  for 
error  apparent  or  newly  discovered  evidence." 

In  Gordon  v.  Ross,  63  Ala.  363,  365,  the 
court  said:  "The  objects  and  effect  of  a  bill 
of  review,  and  a  bill  impeaching  a  decree  for 
fraud,  are  essentially  different."  .  .  .  "If 
entertained  as  a  bill  of  review,  the  former 
decree,  so  far  as  [67]  erroneous,  would  be 
reversed,  and  the  court  would  proceed  to 
retry  the  cause,  rendering  the  decree  the 
evidence  would  authorize.  But,  if  fraud  has 
infected  the  decree,  it  must  be  vacated  entire- 
ly— there  is  no  retrial  of  the  cause." 

One  point  raised  by  defendant's  demurrers 
is  that  this  bill  is  not  brought  in  the  proper 
county.  It  appears  upon  inspection  of  the 
papers  on  file  that  the  original  suit,  in  which 
the  decree  was  entered  ordering  distribution 
of  the  trust  fund  and  which  said  decree  is 
now  attacked  by   this  suit,   and   sought  to 
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be  set  aside,  was  brought  in  the  Superior 
Court  in  the  County  of  Providence;  and 
that  the  bill  in  this  cause  was  Hied  in  the 
Superior  Court  in  the  County  of  Newport. 
We  think  this  is  quite  immaterial.  By  the 
Court  and  Practice  Act,  under  which  the 
Superior  Coiirt  was  created,  Chapter  2,  §  4, 
provides  '"There  shall  be  a  Superior  Court 
which  shall  consist  of  a  presiding  justice 
and  five  associate  justices."  (Gen.  Laws, 
1909,  Chap.  273,  §  1.)  Further  sections  of 
the  same  and  other  chapters  provide  for 
the  holding  of  sessions  of  the  Superior  Court 
by  a  single  justice  in  one  or  more  places 
at  the  same  time,  and  at  stated  times  in  the 
different  counties  of  the  state,  and  this  is 
for  the  convenience  of  litigants.  But  as  was 
said  in  Paull  v.  Paull,  30  R.  I.  253,  256,  74 
Atl.  1016.  'In  this  State  the  Superior  Court 
is  one  court  for  the  entire  State."  The  vari- 
ous sessions  in  the  several  counties  are  held 
by  the  same  justices;  and  it  is  customary 
for  equity  causes  filed  in  one  county  to  be 
heard  in  another  for  convenience  of  the  court 
or  parties.  In  fact  it  appears  that  the  hear- 
ing of  this  cause,  although  filed  in  Newport 
County,  waa  actually  had  in  Providence, 
where  the  original  suit  was  filed.  Inas- 
much as  the  complainant  in  this  suit  was  a 
non-residence  and  the  principal  defendant, 
Benjamin  Hall,  Jr.,  trustee,  was  a  resident 
of  Newport  County,  this  bill  was  properly 
filed  in  Newport  County  under  the  provisions 
of  Gen.  Uwa,  R.  I.  1909,  Chap.  283,  §  2. 
If  the  decree  attacked  in  this  suit  is  set 
aside,  there  is  no  difficulty  in  making  such 
an  order  as  shall  cause  the  decree  in  this 
suit  to  appear  by  way  of  a  certified  copy  in 
the  records  of  the  County  of  Providence,  so 
[68]  as  to  effectually  nullify  the  decree 
entered  in  said  County  of  Providence. 

The  sole  further  question  of  importance  in 
this  case  is  whether  the  complainant  has  by 
the  allegations  of  his  bill  shown  that  he  has 
an  interest  in  the  disposition  of  the  trust 
fund  formerly  held  by  the  defendant,  Benja- 
.  min  Hall,  Jr.,  as  trustee  for  complainant's 
deceased  wife.  At  the  outset,  under  the  will 
of  Hezekiah  Anthony,  the  trust  estate  con- 
aisted  of  $5,000,  and  of  a  house  and  land  in 
Fall  River,  Massachusetts.  Under  the  will 
the  trustee  was  authorized  to  convert  the 
said  house  and  land  into  money  and  rein- 
vest the  proceeds.  It  appears  that  this  con- 
version was  made  by  the  original  trustee,  and 
tliat  thereafter  and  down  to  the  death  of 
the  said  Helen  Cook  Quinn,  the  trust  fund 
consisted  solely  of  money  or  other  personal 
property  and  was  such  at  the  time  when  it 
was  finally  difitributed  under  the  decree  of 
July  10,  1911. 

The  will  of  Hezekiah  Anthony  has  been 
construed  in  Cook  v.  Dyer,  17  R.  I.  90,  20 
Atl.  243,  wherein  it  was  held  that  under  the 


provisions  of  the  seventeenth  and  twenty- 
second  clauses  of  the  will,  Helen  Cook  took 
an  equitable  life  estate  and  that  upon  her 
decease  the  property  would  pass  under  the 
last  portion  of  the  twenty-second  clause  of 
the  will.  The  question  as  to  the  parties 
entitled  to  take  upon  the  termination  of  the 
equitable  life  estate  was  not  before  the  court 
nor  considered  by  it,  and  is  now,  for  the 
first  time  presented  for  determination. 

The  contention  of  the  complainant  is,  that 
as  husband  of  the  life  beneficiary,  he  is  en- 
titled to  take  the  entire  balance  of  the  trust 
estate. 

The  last  part  of  the  twenty-second  clauae 
of  the  will  is  as  follows:  "In  all  cases  where 
I  have  given  property  in  trust  for  the  use 
and  benefit  of  other  persons,  and  have  not 
specially  provided  for  its  disposition  on 
their  decease  my  will  is  that  the  trustee 
holding  such  property  shall  on  such  decease 
pay  and  convey  the  same  in  fee  simple  dis- 
charged of  all  trusts  to  the  persons  who  by 
the  laws  of  the  State  of  Rhode  Island  would 
inherit  it  had  the  persons  for  whose  benefit 
it  was  so  given  died  seized  and  possessed 
thereof  in  fee." 

[69]  The  substantial  question  involved  ia 
the  determination  of  the  testator's  intent  aa 
to  the  disposition  of  the  trust  estate  after 
the  death  of  Helen  Cook.  The  respondents 
contend  that  the  word  "inherit"  should  be 
construed  in  its  technical  signification,  so 
that  the  heirs-at-law  as  such  are  entitled  to 
the  final  distribution  of  the  trust  fund,  and 
that  the  complainant  is  barred  from  taking 
at  the  death  of  his  wife.  An  examination  of 
the  will,  however,^  shows  that  the  word  "in- 
herit" was  not  used  in  any  such  sense,  but 
rather  as  equivalent  to  "take,"  it  being  the 
intent  of  the  testator  that  the  property 
should  pass  as  the  intestate  property  of 
Helen  Cook, 

It  may  be  admitted  that  in  its  strictest 
technical  sense  the  word  "inherit"  means  to 
take  as  an  heir-at-law,  by  descent.  While 
words  are  to  be  construed  according  to  their 
technical  meaning  whenever  possible,  never- 
theless, the  courts  have  not  hesitated  to  adopt 
a  broader  interpretation  whenever  necessary 
to  effectuate  the  intent  of  the  testator. 
Especially  is  this  true  in  the  case  of  the  word 
"inherit"  which  is  very  commonly  used  to 
describe  some  method  aside  from  descent,  by 
which  property  is  taken  on  one's  death. 

In  Dohn  v.  Dohn,  110  Ky.  884,  62  S.  W. 
1033,  64  S.  W.  362,  it  was  held  that  the 
word  "inherit"  as  used  in  a  clause  in  the  will 
which,  after  providing  that  the  estate  shall 
be  divided  in  single  parts  among  children  or 
their  heirs,  provides  that  the  issue  of  the 
children  dying  shall  inherit  the  share  of  the 
parent,  is  not  used  as  a  word  of  limitation 
to  indicate  that  the  issue  of  the  dead  child 
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shall  take  from  and  through  the  parent  and 
not  from  a  testator,  but  loosely  in  lieu 
of  "take/'  the  court  saying  (p.  08),  "Indeed, 
it  seems  probable  that  the  word  inherit  is 
loosely  used  in  lieu  of  take  as  frequently 
occurs  in  wills." 

In  Kolil  V.  Frederick,  115  la.  517,  88  N. 
W.  1055,  the  word  ''inherit'^  as  used  in  an 
antenuptial  agreement,  evidenced  by  a  writ- 
ing made  after  the  marriage  between  the 
husband  and  wife,  both  of  whom  had  children 
by  a  former  marriage,  that  neither  of  the 
parties  should  inherit  any  claim,  right  or 
interest  in  [70]  or  to  any  estate  of  the  other, 
will  not  be  used  in  its  strict  technical  sense, 
but  in  the  sense  of  "take"  or  "have"  and 
thus  the  wife  was  excluded  from  taking  a 
dower  interest  in  the  husband's  estate. 

In  Graham  v.  Knowles,  140  Pa.  St.  325,  21 
Atl.  398,  the  court  construed  a  will  wherein 
the  testatrix  devised  and  bequeathed,  "all 
my  estate,  both  real  and  personal,  that  I 
shall  inherit  as  my  portion  after  my  father's 
death."  The  court  held  that  "the  word 
'inherit'  was  not  used  in  a  technical  sense, 
but  that  it  often  means  'to  become  possessed 
of  and  in  that  sense  was  doubtless  employed 
by  the  testatrix." 

In  Hill  V.  Giles,  201  Pa.  St.  215,  50  Atl. 
758,  it  was  held  that  the  words  "shall  be  in- 
herited by,"  were  used  as  the  equivalent  of 
"go  to"  or  "be  received  by." 

So  in  Harris  v.  Dyer,  18  R.  I.  540,  28  Atl. 
971,  this  court  held  that  the  word  "inherit" 
as  there  used  in  a  will  would  not  be  used  in 
its  strict  sense  of  taking  by  descent,  but 
merely  as  equivalent  to  "take." 

It  is  evident  from  the  will  itself  that  the 
testator  did  not  use  the  word  "inherit,"  in 
its  technical  legal  significance  as  denoting 
the  passing  of  title  to  real  property  by 
descent,  and  that  the  prima  facie  preeump- 
tion  as  to  the  meaning  of  the  word  is  rebutted 
by  the  actual  intent  of  tlie  testator  as  shown 
by  the  internal  evidence  of  the  will  itself. 

The  general  character  of  the  will  does  not 
tend  to  strengthen  any  presumption  that 
the  words  are  used  in  a  technical  sense.  As 
pointed  out  by  this  court  in  Cook  v.  Dyer, 
17  R.  I.  90,  20  Atl.  243,  this  particular  will 
was  not  drafted  in  a  precise  or  careful  man- 
ner, nor  with  regard  to  the  careful  use  of 
words,  supposed  to  be  used  in  a  technical 
sense.  Thus  the  court  points  out  with  refer- 
ence to  clauses  seventeen  and  twenty-two  of 
the  will,  that  "Tlie  two  clauses,  instead  of 
coalescing,  exhibit  an  irreconcilable  repug- 
nancy, owing  to  the  words  of  inheritance  and 
representation  that  are  added  to  said  Helen'a 
name,"  and  further,  "the  clause  indicates 
that  the  testator  used  the  words  'heirs, 
executors,  and  administrators,'  very  indefi- 
nitely, and  that,  at  any  rate,  he  did  not 
regard  them  as  [71]  words  by  which  the  dis- 
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I>OBition  of  the  trust  estates  was  specially 
provided  for  after  the  decease  of  the  persons 
for  whose  benefit  they  were  the  more  im- 
mediately given." 

The  failure  to  use  words  in  their  strict 
technical  sense,  is  apparent  from  an  examina- 
tion of  the  twenty-second  clause  in  connection 
with  the  seventeenth  clause  of  the  will.  The 
testator  uses  the  word  "inherit"  which  the 
respondents  claim  is  used  to  denote  the  class 
who  would  take  title  to  real  property  by 
descent  from  Helen  Cook.  It  is  evident  that 
the  testator  by  this  twenty-second  clause  in- 
tended to  provide  a  method  for  complete  dis- 
position of  the  trust  property  upon  the 
termination  of  the  life  estate.  Even  at  the 
inception  of  the  trust,  said  estate  consisted 
in  part  of  personal  property,  and  as  to  this 
part,  and  the  accumulations  of  rents  and 
profits  from  the  real  estate,  the  word  "in- 
lierit"  would  have  no  strict  application  since 
no  one  would  "inherit"  the  personalty,  the 
same  passing  to  the  next  of  kin,  or  to  the 
surviving  husband.  Furthermore,  the  tes- 
tdtor  by  vesting  in  the  trustee  an  express 
power  to  sell  the  real  estate  contemplated  the 
conversion  of  the  realty  into  personalty  dur- 
ing the  life  of  the  life  tenant,  in  which  case 
the  word  "inherit"  would  have  np  technical 
applicability.  As  a  matter  of  fact,  as  shown 
by  the  allegations  of  the  bill,  the  power  of 
sale  was  exercised  by  the  trustee  during  the 
lifetime  of  the  life  beneficiai'y  and  the  trust 
property  at  the  time  of  her  decease  had  been 
actually  and  entirely  converted  into  per- 
sonalty in  the  form  of  cash  and  securities. 

That  the  testator  contemplated  that  the 
trust  estate  would  be  personalty  either  in 
whole  or  in  part,  at  the  time  of  the  death  of 
Helen  Cook,  is  shown  by  the  direction  that 
upon  such  decease,  the  trustee  holding  such 
property  shall  "pay"  and  "convey."  Obvi- 
ously the  word  "pay"  can  have  no  applica- 
tion other  than  to  personalty  as  to  which  the 
word  "inherit"  in  its  strictest  legal  sense  is 
without  significance. 

It  is  an  established  rule  of  construction 
that  where  the  estate  to  be  divided  is  in  the 
form  of  personalty  the  words  "heirs"  or 
^^heirs-at-law"  shall  be  held  to  mean  those 
entitled  to  succeed  to  personal  estate  in  case 
of  intestacy. 

[72]  Thus  in  Lawrence  v.  Crane,  158  Mass. 
392,  33  N,  E.  605,  the  will  provided  "When 
my  estate  shall  finally  be  disposed  of  by  my 
said  trustees,  or  the  survivor  of  them,  and 
all  collections  noade  that  can  be  made,  then 
my  said  trustees,  or  the  survivor  of  them, 
shall  dispose  of  the  net  proceeds  in  their 
hands  by  dividing  the  same  among  my  heirs- 
at-law  as  provided  for  by  the  laws  of  the 
Commonwealth  of  Massachusetts."  The  court 
said:  "When  it  is  contemplated  that  real 
estate   shall  be  changed   into  money  before 
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going  to  the  heirs-at-law,  then  those  words 
are  held  to  mean  those  entitled  to  succeed  to 
personal  estate  in  case  of  intestacy." 

In  Kendall  y.  Gleason^  152  Mass.  457,  25 
X.  E.  838,  9  L.R.A.  509,  the  court  said :  "On 
the  death  of  Stillman  A.  Gleason  the  trust 
terminated  as  to  his  share,  which  then  im- 
mediately became  payable  'to  his  legal  heirs/ 
The  will  contemplated  a  change  of  the  real 
estate  to  personal  property  in  the  hands  of 
the  trustees,  and  that  it  should  go  to  the 
heirs  in  the  form  of  personal  property.  The 
words  4egal  heirs'  must,  therefore,  be  con- 
strued to  mean  those  who  would  take  per- 
sonal property  under  the  statute  of  distribu- 
tion." 

So  in  Houghton  y.  Kendall,  7  Allen 
(Mass.)  72,  it  was  held  that  where  the  word 
"heirs"  is  used  in  a  gift  of  personalty  it 
should  primarily  be  held  to  refer,  not  to  those 
who  would  take  realty  by  descent,  but  to 
those  who  would  be  entitled  to  take  intestate 
estate  of  the  person  whose  "heirs"  they  are 
called. 

The  inference  as  to  the  intent  of  the  tes*- 
tator  in  these  cases  is  aptly  stated  in  White 
▼.  Stanfield,  146  Mass.  424,  436,  15  N.  E. 
919,  as  follows:  "Where  a  testator  establishes 
a  fund  consisting  of  personal  property  for  the 
purpose  of  providing  an  income  for  life  for 
his  son,  and  this  is  apparently  his  principal 
object,  and  when  after  his  son's  decease  he 
directs  it  to  be  paid  over  to  the  son's  'heirs- 
at-law,'  his  intention  is  not  so  much  to  make 
a  bequest  of  it,  or  direct  further  how  it  shall 
go,  as  it  is  to  surrender  the  disposition  of 
the  fund,  as  if  it  were  actually  the  son's,  to 
those  upon  whom  the  law  would  in  such  case 
devolve  it." 

[73]  In  regard  to  these  cases  last  above 
cited  it  is  to  be  noted  that  in  Lawrence  ▼. 
Crane,  Kendall  v.  Gleason,  and  White  v.  Stan- 
field,  supra,  where  the  words  "heirs-at-law" 
were  used,  it  was  nevertheless  held  that  not 
only  the  next  of  kin  under  the  statute  of 
distributions,  but  also  the  "widow,  as  a  per- 
son entitled  under  the  statute"  would  be  en- 
titled to  share  in  the  fund  to  be  distributed. 

For  other  cases  where  the  word  "heirs," 
used  in  a  will  relating  to  the  disposition  of 
personal  property,  has  been  held  to  mean 
those  entitled  under  statutes  of  distribution 
as  in  case  of  intestacy,  and  including  widows ; 
see  Wright  v.  Methodist  Episcopal  Church, 
Hoffm.  (N.  Y.)  202,  212;  Freeman  v.  Knight, 
37  N.  C.  72;  Hascall  v.  Cox,  49  Mich.  435,  13 
N.  W.  807;  Corbitt  v.  Corbitt,  54  N.  C.  114; 
Kiser  v.  Kiser,  65  N.  C.  28;  Eddings  v. 
Long,  10  Ala.  203;  Jacobs  v.  Prescott,  102 
Me.  63,  65  Atl.  761;  Trenton  Trust,  etc.  Co. 
V.  Donnelly,  65  K.  J.  Eq.  119,  55  Atl.  92;  In 
re  West,  214  Pa.  St.  35,  03  Atl.  407. 

It  has  likewise  been  repeatedly  held  that, 
under  a  settlement  in  trust  or  a  will  dis- 
posing of  personal  property,  using  the  word 


"heirs,"  the  husband  of  a  beneficiary  is  en- 
titled to  the  wife's  interest  as  in  cane  of 
intestacy,  where  the  statute  gives  him  the 
right  to  her  intestate  property  or  a  portion 
thereof;  Sweet  y.  Dutton,  109  Mass.  589,  12 
Am.  Rep.  744.  "In  cases  where  the  word 
'heirs'  in  deed  or  will  has  been  construed  to 
mean  distributees  of  personal  property  under 
the  statute  of  distributions,  and  that  statute 
has  given  the  whole  or  a  part  of  the  personal 
property  of  a  deceased  husband  or  wife  to 
the  wife  or  the  husband,  they  have  taken  the 
property  in  the  same  manner  as  under  the 
statute."  Lavery  v.  Egan,  143  Mass.  380^ 
393,  9  X.  E.  747.  See  also  Lincoln  v.  Perry,. 
149  Mass.  368,  374,  21  N.  E.  671;  Interna- 
tional Trust  Co.  v.  Williams,  183  Mass.  173» 
66  N.  £.  798;  Gray  v.  Whittemore,  192  Mass. 
367,  381-383,  78  N.  E.  422,  116  Am.  St.  Rep. 
246,  10  L.R.A.(N.S.)  1143;  Eby's  Appeal,  84 
Pa.  St.  241,  246;  Turner  v.  Burr,  141  Mich. 
106,  110,  104  N.  W.  379. 

The  language  used  by  the  testator  at  the 
conclusion  of  the  twenty-second  clause  of  the 
will,  and  which  has  already  been  decided  to 
be  applicable  to  the  final  disposition  of  the 
trust  fund  held  for  the  benefit  of  Helen  Cook 
(Quinn)  [74]  (see  Cook  v.  Dyer,  supra),  is 
as  follows:  "In  all  cases  where  I  have  given 
property  in  trust  for  the  use  and  benefit  of 
other  persons  and  have  not  specially  pro- 
vided for  its  disposition  on  their  decease 
my  will  is  that  the  trustee  holding  such  prop- 
erty shall  on  such  decease  pay  and  convey  the 
same  in  fee  simple  discharged  of  all  trusts 
to  the  persons  who  by  the  laws  of  the  State 
of  Rhode  Island  would  inherit  it  had  the  per- 
sons for  whose  benefit  it  was  so  given  died 
seized  and  possessed  thereof  in  fee." 

The  trust  fund,  as  above  shown,  was  all 
personal  property,  the  real  estate  originally 
included  therein  having  been  lawfully  con- 
verted into  personal  estate  by  the  first  trustee 
long  before  the  death  of  the  beneficiary  and 
so  remaining.  The  above  quoted  language 
plainly  shows  the  testator*s  intention  that 
the  trust  fund  should,  after  the  death  of 
Helen  Cook  Quinn,  be  paid  over  to  the  per- 
sons who  would  take  the  same  had  Mrs. 
Quinn  been  possessed  of  the  fund  in  her  own 
right  at  the  time  of  her  decease,  had  she  died 
intestate. 

Gen.  Laws  of  R.  I.  1909,  Chap.  312,  §  10, 
provides  as  follows:  "Sec.  10.  Administra- 
tion of  the  estate  of  a  person  dying  intestate 
shall  be  granted  as  follows: — 
Second.  If  the  deceased  was  a  married 
woman,  to  her  husband,  if  competent,  who 
shall  not  be  compelled  to  distribute  the  sur- 
plus of  the  personal  estate,  after  payment  of 
her  debts,  but  shall  be  entitled  to  retain  the 
same  for  his  own  use." 

Substantially  the  same  statute  was  in  force 
at  the  time  of  the  making  of  testator's  will 
and   of   the   probate    thereof,   and    has   con- 
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tinued  in  force  ever  since.  (Pub.  Stat.  R.  I. 
1882,  Chap.  184,  Sec.  7.)  This  statute  was 
considered  in  Kenyon  v.  Saunders,  18  R.  £. 
&90,  30  Atl.  470,  26  L.R.A.  232,  and  was 
held  to  be  a  re-enactment  of  the  Statute  of 
29  Charles  II,  and  to  be  declaratory  of  the 
common  law  rule,  that  "Under  the  common 
law  the  personal  estate  of  the  wife  became 
the  husband's  and  on  her  death  he  could 
administer  on  her  estate  and  retain  the  sur- 
plus after  paying  her  funeral  charges;  and 
if  another  administered  he  held  the  surplus 
as  trustee  for  the  husband ; "  the  only  changes 
brought  about  by  subsequent  legislation  being 
[75]  power  in  the  wife  to  dispose  of  her 
personal  estate  by  will,  and  the  liability  of 
her  estate  for  her  debts.  See  also,  Caswell 
▼.  Robinson,  21  R.  I.  193,  42  Atl.  877. 

In  view  of  these  authorities  it  is  beyond 
4]Uestion  that  if  Helen  Cook  Quinn  had  been 
possessed  in  her  own  right  of  this  trust  fund 
at  the  time  of  her  death,  it  would  have  gone 
to  her  husband,  the  complainant  in  this  case, 
under  the  statute  above  quoted;  and  that, 
under  the  terms  of  the  will  as  above  set 
forth,  such  must  be  deemed  to  have  been  the 
testator's  intention.  This  statute  gives  to 
the  husband  the  exclusive  right  to  the  surplus 
of  the  personal  estate  of  his  deceased  intes- 
tate wife,  and  it  is  immaterial  that  such 
provision  is  not  contained  in  the  statute  of 
descent  and  distribution,  so-called.  Careful 
examination  of  the  briefs  fer  the  several  de- 
fendants diseleaes  nothing  which  in  any  wise 
tends  to  affect  our  opinion  as  above  expressed 
as  to  any  point  discussed.  We  find  that  the 
•Superior  Court  erred  in  sustaining  the  sev- 
eral demurrers  to  the  bill  and  in  dismissing 
the  bill  by  the  decree  from  which  the  appeal 
is  taken.  The  complainant  is  entitled  to  the 
fund  formerly  held  by  the  trustee,  Benjamin 
Hall,  Jr.,  for  the  benefit  of  Helen  Cook  Quinn, 
and  should  have  been  made  a  party  to  the 
original  bill  for  the  termination  of  the  trust 
and  for  the  disposition  of  the  trust  fund. 

The  decree  appealed  from  is  reversed;  the 
complainant  is  entitled  to  the  relief  prayed 
for  in  his  bill,  and  may  present  a  decree  for 
the  approval  of  this  court  in  accordance 
with  this  opinion. 

Bakes,  J.,  (dUaeniing) . — I  concur  in  the 
opinion  of  the  majority  of  the  court  with 
the  exception  of  that  part  thereof  which  con- 
strues the  last  part  of  the  twenty-second 
clause  of  the  will  of  Hezekiah  Anthony  in 
connection  with  the  seventeenth  clause  there- 
of as  they  relate  to  the  disposition  of  the 
trust  estate  created  by  the  last  named  clause 
upon  the  death  of  Helen  Quinn,  formerly 
Helen  Cook.  Construction  of  the  clause  first 
named  becomes  necessary  because  no  part 
[76]  of  the  corpus  of  said  trust  estate  was 
transferred    to    the    life   tenant   during   her 
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life,   as   was  possible   by   the   terms   of   the 
said  will. 

The  last  part  of  the  twenty-second  clause 
of  the  will  is  quoted  in  the  majority  opinion 
and  need  not  be  here  repeated. 

The  seventeenth  clause  is  as  follows:  "I 
give,  devise,  and  bequeath  to  Sarah  Ann  Cook, 
in  trust  for  Helen  Cook,  widow  of  Enos  A. 
Cook,  the  sum  of  five  thousand  dollars,  and 
also  the  house  and  land  where  said  Enos  A. 
Cook  formerly  lived,  on  Almy  Street,  in 
Fall  River,  Commonwealth  of  Massachu- 
setts; to  have  and  to  hold  the  same  to  her, 
the  said  Sarah  Ann  Cook,  her  heirs,  execu- 
tors, and  administrators,  for  the  use  and 
benefit  of  Helen  Cook,  widow  of  Enos  A.  Cook, 
her  heirs,  executors,  and  administrators,  with 
power  to  manage  the  same  generally,  and,  if 
need  be  in  her  opinion  to  sell  the  same  and 
reinvest  the  proceeds  thereof,  and  with  power 
to  change  the  investment  thereof  whenever 
in  her  opinion  it  shall  seem  best,  and  with 
power  also  to  convey  said  real  estate  to  her, 
her  heirs  and  assigns,  at  any  time  when  she 
may  think  proper,  and  with  power  to  pay 
over  to  her  said  money  or  any  part  thereof, 
according  to  her  discretion." 

In  Cook  V.  Dyer,  17  R.  I.  90,  20  Atl.  243, 
this  court  in  construing  clause  seventeen  held 
that  Helen  Cook  took  an  equitable  life  estate 
thereunder.  The  simple  question  of  construc- 
tion now  presented  is, — ^Who  were  the  per- 
sons meant  and  pointed  out  as  beneficiaries 
by  the  following  words  of  the  twenty-second 
clause,  "my  will  is  that  the  trustee  holding 
such  property  shall  on  such  decease  pay  and 
convey  the  same  in  fee  simple,  discharged  of 
all  trusts,  to  the  persons  who  by  the  laws 
of  the  State  of  Rhode  Island  would  inherit 
it  had  the  persons  for  whose  benefit  it  was 
so  given  died  seized  and  possessed  thereof  in 
fee." 

In  construing  a  will  the  words  should  be 
given  their  ordinary  and  usual  significance. 
But  where  technical  words  are  used  they  are 
presumed  to  be  used  technically  and  they 
will  be  so  construed  unless  a  clear  intention 
to  the  contrary  is  apparent  from  the  context. 
40  Cyc,  1396,  1398.  The  [77]  word  "inherit" 
is  of  course  a  technical  word  and  used  tech- 
nically means  "to  take  property  by  descent 
as  an  heir."  Anderson  Law  Diet.  Tlie  word 
"heir"  is  also  a  technical  term,  in  strictness, 
meaning  "one  born  in  lawful  matrimony  who 
succeeds  by  descent  and  right  of  blood." 
Richardson  v.  Martin,  55  N.  H.  47,  or,  as 
stated  in  Richards  v.  Miller,  62  III.  422,  "an 
heir  is  one  who  inherits,"  showing  that  in 
the  present  case  "the  persons  who"  .  .  . 
"would  inherit  it"  are  identical  in  meaning 
with  the  word  "heirs."  Strictly  «peaking 
the  words  "inherit"  and  "heirs"  are  words 
used  in  respect  to  real  estate  only.  It  is 
unquestionably    true,    however,    that    courts 
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Iiave  not  hesitated  to  subordinate  the  lan- 
guage to  the  manifest  intention  of  the  testa- 
tor and  in  so  doing,  if  necessary,  will  gire  a 
secondary  and  untechnical  meaning  to  tech- 
nical terms.  The  words  "inherit"  and  "heirs" 
have  both  been  interpreted  in  a  secondary 
and  untechnical  sense,  the  latter  the  more 
frequently  than  the  former,  because  the  oc- 
casions for  its  construction  by  courts  have 
been  the  more  numerous. 

It  is  urged  in  the  present  case  that  the 
word  "inherit"  should  not  be  interpreted 
technically,  but  in  the  sense  of  "take"  or 
"have."  The  claim  is  based  upon  the  fact  that 
in  the  inception  of  the  trust,  part  of  the 
estate  was  personal  property  and  as  to  this 
the  word  "inherit"  would  have  no  strict  ap- 
plication since  no  one  could  inherit  per- 
sonalty. Attention  is  also  called  to  the  pro- 
vision of  the  will  authorizing  the  trustee 
to  sell  the  real  estate  and  that  therefore  the 
testator  contemplated  the  conversion  of  realty 
into  personalty  during  the  life  of  the  life 
tenant,  in  which  case  the  word  "inherit" 
would  have  no  applicability  in  a  technical 
sense,  and  that  as  a  matter  of  fact  the  real 
estate  had  been  converted  into  personalty 
when  Helen  Quinn,  formerly  Helen  Cook, 
died.  In  other  words,  the  complainant  claims 
that  the  nature  of  the  property  disposed  of 
shows  that  the  testator,  at  the  death  of  said 
Helen,  did.  not  intend  to  give  it  to  her  heirs, 
but  to  those  entitled  to  take  her  personal 
estate  upon  her  dying  intestate. 

[78]  Tlie  nature  of  the  property  disposed 
of  is  well  recognized  as  sometliing  to  be  con- 
sidered in  interpreting  wills  when  by  fair 
construction  a  question  has  arisen  as  to  what 
persons  were  entitled  as  beneficiaries  by  the 
language  employed  in  the  will  to  designate 
them. 

Practically  all  the  reported  cases  pertinent 
in  the  present  case  relate  to  the  construction 
to  be  given  to  the  word  "heirs"  when  ap- 
plied to  real  estat'C  and  personal  estate  in- 
cluded in  the  same  gift.  Under  clause  seven- 
teen of  Hezekiah  Anthony's  will,  both  real 
and  personal  estate,  were  given  to  the  trustee 
and  the  words  of  clause  twenty-second  are 
applicable  to  the  whole  of  such  estate  as 
might  be  in  the  trustee's  possession  and  con- 
trol at  the  time  of  the  death  of  the  life  ten- 
ant. 

The  rule  of  interpretation  applicable  in 
such  cases  is  stated  in  1  Roper  on  Legacies, 
p.  93:  "It  being  always  a  question  of  in- 
tention as  to  the  meaning  of  the  testator  in 
the  use  of  the  word  'heirs,'  if  it  appear  that 
the  intent  was  for  the  heir,  properly  and 
technically  such,  to  take  the  personal  estate, 
there  can  be  no  objection  to  his  title.  An 
instance  of  that  intention  may  occur  when 
a  testator  blends  his  real  and  personal 
estates  together;   and,  after  giving  the  fund 


to  a  person  for  life,  directs  that  his 
heir-at-law  shall  afterwards  succeed  to  it.  In 
this  case,  the  intention  that  both  estates- 
should  be  enjoyed  together  is  apparent,  and 
to  divide  them  by  giving  the  one  to  the  next 
of  kin  would  be  contrary  to  the  words;  con- 
sequently, a  court  of  equity  has  no  alter- 
native but  to  adhere  to  the  description  in 
the  will,  and  to  permit  the  person  answering 
that  description,  viz.:  the  heir-at-law,  to 
enjoy  the  whole." 

So  in  Kent's  Com.  Vol.  IV,  537,  note  ( 12th 
ed.  Holmes) :  "But  if  real  and  personal 
estate  be  devised,  after  a  life  estate,  to  the 
heirs-at-law,  both  the  next  of  kin  and  the 
heir-at-law  cannot  take,  if  it  appears  both 
descriptions  of  property  were  to  go  together ; 
and  then  the  heir  will  take  the  whole." 

And  in  2  Redfield  on  Wills  63 :  "But  where 
real  and  personal  estate  is  blended  in  the 
same  bequest,  there  seems  an  inconsistency  in 
giving  the  word  'heir'  or  'heirs'  a  [79]  dif- 
ferent import  with  reference  to  the  different 
subject-matters  combined  in  the  same  general 
disposition.  This  difficulty  is  referred  to  in 
some  of  the  earlier  cases.  But  the  question 
was  thoroughly  reviewed,  and  all  the  cases 
bearing  on  this  point  considered,  in  the  case 
of  Do  Beauvoir  v.  De  Beauvoir,  and  the  rule 
fully  established  that  in  all  such  cases  the 
word  *heir'  or  'heirs'  must  receive  its  natural 
and  ordinary  import  and  conHtruciion." 

There  are  many  decisions  in  support  of 
this  view.  The  leading  English  case  is  De 
Beauvoir  v.  De  Beauvoir,  3  H.  L.  Cas.  524. 
There  a  testator  gave  "all  my  estate  in  the 
funds  of  England  and  all  my  said  manors'* 
unto  three  persons  in  succession,  and  their 
sons  succesAively  in  tail  male,  "and  for  default 
of  such  issue  I  give  and  devise  the  same  to  my 
own  right  heirs  forever."  The  Lord  Chan- 
cellor, on  page  550,  says:  "That  question  is, 
who  is  the  person  to  take  ?  Till  you  ascertain 
who  that  person  is,  the  only  remaining  ques- 
tion is,  did  this  testator,  or  not,  mean  that 
the  same .  persons  who  took  the  real  estate 
should  take  the  personal  estate?  It  does  not 
matter  whether  he  is  described  as  right  heir, 
or  whether  he  belongs  to  the  class  of  legal 
right  heirs,  if  he  is  the  person  and  the  onlv 
person  who  can  take,  supponing  the  real  and 
personal  property  are  to  go  together  as  a 
blended  fund.  Tlie  moment  you  ascertain 
that  the  heir-at-law,  at  the  death  of  the  tes- 
tator, is  the  person  entitled  to  the  real 
estate,  you  ascertain  at  the  same  moment* 
assuming  the  intention,  that  the  same  person 
is  to  take  tlie  personal  estate  as  persona 
designata'*  and  on  page  552,  he  says:  "It 
is  said  that  the  effect  of  this  construction 
will  be  to  give  to  the  two  words  two  senses 
It  does  no  such  thing.  It  gives  to  the  right 
heir  two  descriptions  of  property,  but  in  one 
sense.    The  fact  that  th(  testator's  right  heir 
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is  to  take  both  properties,  involves  no  differ- 
ence of  sense  at  all.  One  class  of  this  prop- 
erty he  does  not  take  in  the  character  of 
right  heir,  but,  being  the  right  heir,  he  takes 
it  as  a  gift  under  this  will.  It  is  perfectly 
clear  that,  if  the  personal  property  is  given 
to  him  expressly,  he  will  take  it.  Tlie  words 
are  not  used  [80]  in  two  senses,  but  they 
are  used  in  one  sense,  to  carry  both  proper- 
ties affording  to  the  intention.**  See  also 
Hazlewood  v.  Green,  28  Beav.  (Eng.)  1; 
Gwynne  v,  Muddock,  14  Ves.  Jr.  (Eng.)  448, 
and  Smith  v.  Butcher,  10  Ch.  (Eng.)  113. 
This  rule  of  interpretation  is  adopted  by 
the  courts  of  last  resort  in  many  states.  In 
Allison  V.  Allison,  101  Va.  537,  44  S.  E.  904, 
63  L.R.A.  920,  the  testator  gave  all  the  resi- 
due of  his  estate,  real,  personal  and  mixod 
to  his  executor  in  trust  for  a  daughter  dur- 
ing her  natural  life  and  at  her  death  to  be 
divided  among  her  children  should  any  sur- 
vive her,  but  if  she  should  die  without  issue 
or  if  her  child  or  children  should  die  before 
becoming  of  age  "then  the  property  be- 
queathed for  the  benefit  of  my  daughter  is  to 
be  divided  among  my  heirs-at-law  according 
to  the  laws  of  the  State  of  Virginia.'*  The 
estate  was  a  large  one  and  included  real  and 
personal  estate.  After  considering  the  point 
at  length  as  to  the  meaning  of  the  words, 
••heirs-at-law"  and  discussing  authorities,  the 
court  says:  '*We  are  content  to  accept  the 
law  as  declared  by  the  English  Court  of  Chan- 
cery, the  Supreme  Court  of  Massachusetts 
and  the  eminent  text-writers  from  whom  we 
have  quoted.  We  are,  therefore,  of  opinion 
that,  as  the  residuary  clause  of  the  will 
blends  real  and  personal  estate  and  gives  it 
to  tlie  heirs-at-law  of  the  testator,  the  per- 
sons answering  that  description  should  enjoy 
the  whole,  there  being  nothing  to  indicate  a 
contrary  intention  on  the  part  of  the  testa- 
tor.*' 

In  Mason  v.  Baily,  6  Del.  Ch.  129,  14  Atl. 
309,  the  testator  had  divided  the  rest,  residue 
and  remainder  of  his  estate,  real,  personal  and 
mixed,  whatsoever  and  wheresoever  the  same 
might  be  into  six  equal  parts.  He  gave  one 
of  these  equal  one-sixth  parts  to  S.  "in  trust 
to  pay  the  dividends  and  rents  accruing  there- 
to** .  .  .  "to  her  sister,  my  daughter,  Ann 
Elizabeth  Grimshaw,  for  and  during  the  term 
of  her  natural  life,"  and  upon  her  death  to 
convey  the  same  as  the  said  Ann  might  by 
her  last  will  direct,  and  "on  the  failure  of 
such  last  will  or  testament  or  instrument, 
then  to  convey  the  same  to  the  right  heirs  of 
said  Ann  Elizabeth  Grimshaw,  their  heirs 
and  assigns  forever."  The  fourth  item  of 
[81]  the  will  was  as  follows:  "I  authorize 
and  empower  my  executors  hereinafter  named 
or  the  survivor  of  them,  should  it  be  deemed 
necessary,  in  making  distribution  of  my 
estate  according  to  this  my  will,  to  sell  and 
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convey   any  or  all  of  my   estate,  either  at 
public  or  private  sale,  for  the  best  price  that 
can  be  obtained,  and  deed  or  deeds  in  fee  sim- 
ple to  the  purchaser  or  purchasers  thereof, 
or  other  conveyances  or  transfers  to  make, 
execute  and  deliver."     There   was   no  proof 
of  the  nature,  character,  and  description  of 
the  property  and  estate  of  the  testator  at 
the  date  of  his  will.     At  his  death  he  owned 
two  burial  lots  and  a  considerable  personal 
estate.     Tlie  Chancellor  considers  the  mean- 
ing of  the  words,  "heir,"  "right  heirs,"  and 
"heir-at-law"  at  great  length  in  an  elaborate 
opinion  in  which  many  cases  are  cited  and 
discussed  and  says,  p.  158:  "Tliere  is  nothing 
in  the  context  or  any  part  of  the  will  to  show 
that  by  the  words  'right  heirs'  of  his  daughter 
he  meant  any  other  person  or  persons  than 
those  who  were  technicallv  such,"  and  "The 
question  in  this,  as  in  every  similp.r  case,  is 
this:     Is   the  person  described,  described  as 
persona  dcsignata  or  not?     The  question  is, 
who    is   the   person    to    take?      It   does   not 
matter  whether  he  is  described  as  right  heir, 
or  whether  he  belongs  to  the  class  of  legal 
right  heirs',  if  he  is  the  persson  and  the  only 
person  who  can  take  supposing  the  real  and 
personal    property    are    to    go    together    as 
a    blended    fund."      .      .      .      "In    all    cases, 
whether  the  gift  is  immediate  or  in  remain- 
der;  whether  it  is  of  personal  estate  or  of 
a  mixed  fund  of  real  and  personal  estate, — 
the  question  simply  is  whether  there  is  such 
a    description    on    the    face   of    the    will    as 
amounts  to  a  deaignntio  personae  and  enable 
you  to  give  to  a  person  not  filling  the  char- 
acter in  which  he  would  be  entitled  to  take 
it   by  law   the  property   which   the   testator 
be<jueathed  to  him.*'     Held,   that  the  entire 
equal  sixth  part  Avent  to  the  heirs  of  said 
Ann.     See  also  Haekney  v.  Griflin,  59  X.  C. 
381,  383,  and  Gordon  v.  Small,  53  Md.  550, 
561. 

The  rule  of  interpretation  above  set  forth 
has  been  applied  in  Massachusetts  in  numer- 
ous cases,  as  for  example,  Clarke  [82]  v. 
Cordis,  4  Allen  (Mass.)  466;  Lombard  v. 
Boyden,  5  Allen  (Mass.)  249:  Fabens  v. 
Fabens,  141  Mass.  395,  5  X.  E.  650;  Lincoln 
V.  Perry,  149  Mass.  368,  21  N.  E.  671,  4 
L.RA.  215:  Proctor  v.  Clark,  154  Mass.  45, 
27  X.  E.  673,  12  L.R.A.  721 :  Olney  v.  Lover- 
ing,  167  Mass.  446,  45  XT.  E.  766;  Heard  v. 
Read,  169  Mass.  216,  47  X.  E.  778;  Rand  v. 
Sanger,  115  Mass.  124;  Holbrook  v.  Har- 
rington, 16  Gray  (Mass.)  102,  and  Gray  v. 
Whittemore,  192  Mass.  367,  78  X.  E.  422, 
116  Am.  St.  Rep.  246,  10  L.R.A.(X.S.)  1143. 
In  Lincoln  v.  Perry,  supra,  the  testator 
who  was  born  and  lived  awhile  in  Xew  Hamp- 
sliirp,  but  was  domiciled  in  Masxachusetts, 
when  he  executed  his  will  and  thenceforth 
until  his  death  in  1877,  gave  one-fourth  part 
of  the   residue   of   his   estate,   consisting   of 
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personalty  in  Massachusetts  and  of  land  in 
New  Hampshire,  to   his   brother's  wife  who 
was  domiciled  in  New  Hampshire  with  her 
husband  and  there  died  in  1894,  "to  have  and 
to  hold  the  same  to  her  during  her  life  and 
at  her  decease  to  her  heirs-at-law  and  their 
heirs  and  assigns  forever."    The  plaintiff  was 
appointed  trustee  under  the  will  in  each  state. 
Tliere    was   no   power   to    sell   given    in    the 
will.     By  proper  authority  the  trustee  sold, 
in  1881,  the  real  estate  in  New  Hampshire 
for    three    thousand    dollars;    the    personal 
property    in    Massachusetts,    amounting    to 
thirtV'iive  thousand  dollars,  had  never  been 
invested   in   real  estate,   and  after   1881  the 
whole  property  in  question  had  been  personal 
property.     The  question  was  as  to  who  was 
entitled  to  take  the   property  in  Massachu- 
setts   under    the   designation    ''heirs-at-law." 
The  court  said:  *'The  testator  has  appointed 
a  common  destination  for  all  of  said  fourth 
part  of  the  residue  of  his  property,  whether 
the    same   is   real    or   personal.     The   words 
should  not  be  construed  to  mean  that  the  real 
estate  should  go  to  one  set  of  persons,  and 
the  personal  estate  to  another;  but  the  whole 
residue  must  go  to  the  heirs,  according  to 
the  meaning  which  that  word  bears  at  com- 
mon law,  namely,  those  who  would  be  entitled 
to  succeed  to  real  estate  in  case  of  intestacy." 
The  rule  applicable  to  tliese  cases  is  stated 
in  40  Cyc.  page   1464,  as  follows:      "Where 
the  gift   consists  of  both  real   and  personal 
estate,   the   word   ^heirs'   will   ordinarily   be 
construed  as  legal  heirs  or  heirs-at-law  as  to 
the  real  estate,  and   [83}  as  next  of  kin  or 
distributees  as  to  the  personal  estate;    but 
where  the  gift  is  directly  to  the  heirs  of  a 
<;ertain  person  as  a  substantive  gift  to  them, 
and  there   is  no  indication  that  more   than 
one  class  is  intended  or  that  the  two  kinds 
of  property  are  to  go  in  different  directions, 
the  whole  property,  both  real  and  personal, 
will   go  to   the   heirs-at-law."     In   the   note 
seven   cases  are  cited   as   supportive  of  the 
statement  that  "heirs  will  ordinarily  be  con- 
strued" technically  as  to  the  realty  and  as 
next  of  kin  or  distributees  as  to  the  person- 
alty.    A   careful   examination   of   the   seven 
cases  cited  shows  that  the  decisions  in  four 
of  them  do  not  support  the  statement  of  the 
text.     Three  of  the  four,  namely,  Fabens  v. 
Fabens,  Hackeney  v.  Griffin,  and  Allison  v. 
Allison,  are  cited  above.     Ingram  v.  Smith,  1 
Head    (Tenn.)    411,  relates  only  to  personal 
property.     Of  the  other  three  cases  two  are 
English  cases,  Wingfield  v.  Wingfield,  9  Ch. 
D.    658,    and    Keay    v.    Boulton,    25    Ch.    D. 
212,  in  the  former  of  which  real  estate  and 
personal  property  in  trust  was  to  be  divided 
among  "brothers  and  sisters  then   living  or 
their  heirs,"  and  in  the  latter  caae  among 
children  "as  may  be  then  surviving  or  their 
heirs/'  in  which  the  word  "heirs"  is  held  to 


have  a  two-fold  meaning,  namely,  "heir-at- 
law"  as  to  real  estate  and  "next  of  kin" 
as  regards  the  personalty.  The  distinction 
between  these  cases  and  the  cases  of  which 
De  Beauvoir  v.  De  Beauvoir  is  a  type  is 
not  readily  obvious  unless  the  distinction  is 
based  on  the  fact  that  in  them  the  gift  was 
substitutional  or  in  succession  and  in  the 
latter  case  it  was  substantive. 

In  Howell  v.  Gifford,  64  N.  J.  Eq.  180. 
53  Atl.  1074,  which  is  the  third  case  cited, 
there  was  a  similar  ruling  where  the  will 
provided  that  if  a  child  died  without  living 
issue  him  surviving  the  share  of  the  de- 
ceased child  was  to  be  paid  "his  heirs  or 
legal  representatives,"  the  court  plainly  bas- 
ing its  decision  upon  the  use  of  both  terms 
"heirs"  and  "legal  representatives."  In  the 
latter  case  the  executors  were  authorized  to 
sell  the  realty,  but  were  not  required  to  do 
so.  It  is  possible  that  other  cases  of  this 
kind  exist,  but  they  are  to  be  regarded  aH 
exceptional  in  face  of  the  authorities  already 
cited. 

[84]  It  is  a  well  established  rule  of  inter- 
pretation of  wills  as  affected  by  the  nature 
of  the  property  that  the  word  "heirs"  as  ap- 
plied to  personalty  primarily  means  next  of 
kin  or  those  persons  who  would  take  under 
the  statutes  of  distribution  in  case  of  in- 
testacy. And  this  rule  applies  when  the  will 
directs  realty  to  be  sold  and  the  proceeds 
paid  to  the  heir.  40  Cyc.  1464.  The  reason 
of  this  rule  as  applicable  to  the  proceeds  of 
real  estate  sold  is  that  the  testator  equitably 
converts  the  realty  and  plainly  intends  that 
it  shall  go  to  the  beneficiaries  as  personalty. 
But  this  suggests  a  question  as  to  what  effect 
a  power  of  sale  given  to  a  trustee,  but  op- 
tional with  him  as  to  its  exercise,  has  upon 
the  interpretation  to  be  given  the  word  "heirs" 
when  realty  and  personalty  are  included  in 
the  gift  and  also  as  to  what  effect  the  exer- 
cise of  the  power  converting  realty  to  person- 
alty will  have.  In  the  five  Massachusetts 
cases,  supra,  namely,  Fabens  v.  Fabens,  01- 
ney  v.  Lovering,  Heard  v.  Read,  Proctor  v. 
Clark,  and  Gray  v.  Whittemore,  the  trustee 
was  given  power  to  sell  real  estate,  but  not 
directed  to  do  so;  and  in  two  of  the  five 
cases  considered,  Olney  v.  Lovering  and  Gray 
V.  Whittemore,  the  trustee  exercised  the 
power  to  sell  and  converted  the  realty  into 
personalty;  but  in  each  case  it  was  held  that 
the  entire  property  would  go  to  the  heirs 
and  not  to  the  distributees  or  next  of  kin. 

Tliese  matters  are  very  thoroughly  con- 
sidered in  Gray  v.  Whittemore,  supra,  de- 
cided in  1906.  The  testator  gave  the  resi- 
due of  his  property,  consisting  of  real  and 
personal  estate  to  trustees  who  were  to  pay 
the  income  thereof  to  beneficiaries  for  life 
and  at  the  expiration  of  the  life  interests 
they  were   to  pay   and   transfer   the   whole 
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property  to  the  heirs-at-law   of   a  deceased 
«)n  or  daughter.     He  also  gave  his  trustees 
authority   as   follows:      ''And   I   hereby   em- 
power my  said  trustees  and  their  successors, 
to  sell  and  convey  any  or  all  of  said  trust 
property;     discharged     of    the    trusts,     and 
without   obligation   upon   the   purchasers   to 
see  to  the  application  of  the  purchase  money; 
and  the  proceeds  shall  be  held  upon  the  same 
trusts."     In  determining  who  were  the  per- 
sons [85]  entitled  to  take  under  the  designa- 
tion heirs-at-law  of  said  deceased  child,  the 
court  says:     "It  is  necessary  also  to  deter- 
uiiue  who   are  the  persons  entitled   to  take 
•under    the    designation    'heirs-at-law'    of    de- 
ceased children.     .     .     .     We  think  it  mani- 
fest tliat  by  these  words,  in  the  connection 
in  which  they  are  used,  the  testator  intend- 
ed to  designate  those  who  under  the  law  of 
this  Commonwealth   would   inherit  the   real 
estate   of  the   person   whom  they   represent. 
This  case  comes  under  the  rule  of  Clarke  v. 
Cordis,  4  Allen    (Mass.)    466,  and  Lombard 
V.  Boyden,  5  Allen  (Mass.)   249,  in  which  it 
was  held   that  where  real  and   personal   es- 
tate are  included  in  a  single   provision,   by 
which  the  income  is  to  be  paid  to  life  ten- 
ants, and   at  the  expiration   of  the  life  es- 
tates the  trustees  are  to  pay  and  transfer 
the  whole  property  to  the  legal  heirs  either 
of  the  testator  or  of  one  of  the  life  tenants, 
there  being  no  indication  that  more  than  one 
class  is  intended  or   that  the  two  kinds  of 
property  are  to  go  in  different  directions,  the 
whole  property  will  go  to  those  who  are  tech- 
nically described  as  heirs."     Numerous  cases 
are    cited.      "In   the   cases   in    which,    under 
somewhat    similar    circumstances,    the    word 
'heirs'  has  been  construed  to  have  other  than 
its  common   law  meaning,   so  as  to  include 
those    who    would    take    personal    property, 
either  alone  or  together  with  heirs  strictly 
so-called,   it  generally  will   be   found  either 
that  the  fund  consisted  wholly  of  personal 
property,   or   that   any   real   estate  included 
therein   was  directed  by  the  testator   to   be 
converted  into  personal  property,  or  that  the 
decision  turned  upon  what  was  found  to  be 
the    particular    intention    of    the    testator." 
Five   Massachusetts   cases   showing   this   are 
cited  all  of  which  are  also  cited  in  complain- 
ant's brief  and  in  the  majority  opinion.    The 
court  further  says:      "It  remains  to  be  de- 
termined whether  the  proceeds  of  real  estate 
originally   held  in  the  trust  fund,   but  sold 
and  changed   into  personal  property  by  the 
trustees    before    April,    1898,    in    accordance 
with  the  power  given  to  them  by  the  will, 
should  be  treated  as  real  estate.     It  is  to  be 
observed  that  the  will  does  not  direct  that 
the  real   estate  be  converted  into  personal, 
but  simply  [86]  gives  the  trustees  power  to 
sell  and   convey   and   to   make   new    invest- 
nients;  and  this  has  been  already  found  to 
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be  a  circiunstaDce  of  weight  in  determining 
the  construction  of  the  words  'heirs-at-law.' 
If  the  conversion  had  been  directed  by  the 
testator,  or  if  he  had  contemplated  the  mak- 
ing of  such  a  conversion  before  the  taking 
effect  of  his  final  limitations,  the  proceeds  of 
the  real  estate  W4>uld  be  treated  as  personal 
property.  But  where  as  here  there  is  a  mere 
power  to  change  investments,  the  fund  result- 
ing from  a  sale  of  real  estate  retains  its 
original  character  until  it  reaches  one  who 
has  the  right  to  treat  it  as  his  own  absolute- 
ly and  for  all  purposes.  Accordingly,  we  are 
of  opinion  that  the  proceeds  of  the  realty 
originally  forming  part  of  the  trust  estate 
are  to  be  treated  as  realty  in  making  distri- 
bution of  the  trust  fund  until  the. final  vest- 
ing of  the  right  to  them  in  the  parties  ulti^ 
mately  entitled."  See,  also,  Holland  v.  Cruft, 
3  Gray  (Mass.)  162;  HoUand  v.  Adams,  3 
Gray  (Mass.)  188,  and  Hovey  v.  Dary,  154 
Mass.  7,  27  N.  £.  659. 

In  Holland  v.  Craft,  supra,  Chief  Justice 
Shaw  says  (p.  180) :  "The  principle  there- 
fore appears  to  be  fully  settled,  both  upon 
well  considered  reasons  of  justice  and  expedi- 
ency, and  upon  a  series  of  authorities,  that 
where  land  is  devised  as  real  estate,  and 
either  by  the  direction  of  the  testator  him- 
self, or  by  operation  of  law,  such  real  estate 
is  converted  into  money  for  the  purpose  of 
better  investment,  or  for  any  other  purpose 
consistent  with  the  design  and  purpose  of 
the  ultimate  destination  to  which  the  real 
estate  was  appropriated,  there  the  money  is 
substituted  for,  and  stands  in  the  place  of 
the  devised  real  estate,  and  shall  go  to  the 
same  persons  and  in  the  same  proportions, 
and  vest  in  possession  and  enjoyment  at  the 
same  times  and  upon  the  same  contingencies, 
which  would  have  affected  the  real  estate, 
had  it  remained  specifically  in  real  estate." 

In  Holland  v.  Adams,  supra,  he  also  says 
(p.  191)  :  "As  a  general  rule  to  be  deduced 
from  the  cases,  we  think  that  in  case  of  such 
conversion  of  real  into  personal  estate,  to 
stand  in  place  of  the  real,  as  more  beneficial 
to  the  parties,  without  [87]  changing  the 
beneficial  destination,  the  character  thus  im- 
pressed on  the  money  will  attach  to  it,  until 
it  reaches  one  who,  if  it  had  remained  real 
estate,  would  take  it  beneficially." 

In  Hovey  v.  Dary,  supra,  the  court  says 
(p.  10)  :  "Where  executors  or  trustees  are 
directed  to  convert  real  estate  into  personal, 
it  will  more  readily  be  inferred  that  the 
proceeds  of  such  realty  are  to  be  held  as 
personal  property  than  where  power  and  au- 
thority merely  are  conferred  upon  the  execu- 
tors thus  to  change  investments.  In  the 
former  case  the  direction  shows,  or  tends  to 
show,  that  the  testator  has  contemplated 
and  understands  the  change  that  may  be 
made  in  the  rights  of  various  parties  by  the 
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change  in  the  form  of  the  property,  while  in 
the  latter  case  it  is  leBs  easy  to  suppose 
that  he  has  confided  to  another  the  right 
and  power  to  determine  at  his  own  discretion 
wliether  the  descent  or  devolution  of  the 
property  shall  be  changed  by  the  new  form 
which  the  property  may  assume  by  reason 
of  the  sale."  See,  also,  Scholle  v.  SchoUe, 
113  N.  Y.  261,  21  N,  E.  84. 

In  Rhode  Island  Hospital  Trust  Go.  v. 
Harris,  20  R.  I.  408,  39  Atl.  750,  where 
trustees  were  given  a  general  power  to  sell 
and  dispose  of  the  trust  estate  at  public  auc- 
tion or  private  sale  and  exercised  the  power 
by  selling  real  estate,  the  court  says:  ''We 
are  of  the  opinion  that  as  the  real  estate  was 
sold  by  the  trustees  subsequently  to  the 
death  of  the  widow,  not  in  pursuance  of  any 
direction  by  the  testator,  but  merely  for  the 
purposes  of  the  trust,  its  proceeds  are  to  be 
treated  as  real  estate  and  are  to  be  distrib- 
uted among  the  persons  who  would  have 
been  interested  in  the  real  estate  had  it  not 
been  sold.'*  See  Rhode  Island  Hospital  Trust 
Co.  V.  Harris,  20  R,  I.  leo,  37  Atl.  701,  for 
terms  of  will  and  decision  upholding  valid- 
ity of  the  sale  of  such  real  estate  by,  the 
trustees. 

All  of  the  cases  cited  by  the  complainant 
in  his  brief  as  supportive  of  his  claim  are 
cases  where  the  property  disposed  of  was 
either  personalty  or  realty  expressly  directed 
by  the  testator  to  be  converted  into  person- 
alty, or  where  the  intention  of  the  testator 
as  to  such  conversion  for  the  purpose  of 
[88]  final  distribution  was  clear,  although 
the  conversion  was  not  expressly  ordered. 
No  case  is  cited  where  the  pow^er  to  sell  real 
estate  by  the  trustee  is  optional  and  is 
simply  a  power  to  change  investment,  whetlier 
the  power  be  exercised  or  not,  which  up- 
holds the  complainant's  claim,  and  after  a 
somewhat  dilig^it  search  I  have  discovered 
none. 

I  therefore  find  no  good  ground  in  reason 
or  authority  for  not  following  the  (ule  set 
forth  in  Gray  v.  Whittemore,  supra.  In  this 
case  there  is  nothing  to  indicate  that  either 
by  giving  the  trustee  "power  ...  if 
need  be  in  her  opinion,  to  sell  the  same  and 
reinvest  the  proceeds  thereof  and  with  power 
to  change  the  investment  thereof  whenever 
in  her  opinion  it  shall  seem  best,"  or  by  the 
exercise  of  such  powers  the  testator  intended 
to  change  the  ultimate  destination  of  the  gift 
or  that  he  intended  to  confide  in  the  trustee 
the  right  and  power  to  determine  at  her  dis- 
cretion whether  the  devolution  of  the  prop- 
erty should  be  changed  as  a  result  of  chang- 
ing its  form  by  the  sale  thereof.  On  the 
contrarv,  it  seems  the  more  reasonable  to  con- 
elude  that  these  powerij  "to  sell  and  reinvest" 
and  ^*to  change  the  investment"  whenever  it 
might  seem  best  to  the  trustee,  which  nat- 


urally includes  the  power   to  invest  wholly 
in  realty  or  wholly  in  personalty,  or  partly 
in  each,  were  given  simply  for  the  purpose 
of  enabling  the  trustee  to  manage  the  trust 
estate  in  the  most  beneficial  manner.    Under 
these  conditions  the  words  "persons  who  by 
the  laws  of  the  State  of  Rhode  Island  would 
inherit"   should,   in   my  judgment,   be  given 
their  technical  meaning  as  the  equivalent  of 
"heirs."     To   state   it   otherwise   the   words 
are  used  in  their  strict  sense  as  persona  desig- 
nata  to  point  out  the  beneficiaries  of  the  gift. 
Tliis   interpretation   is   strengthened   by    the 
use  of  the  words  "pay  and  convey  the  same 
in  fee  simple"  and  the  words  "and  the  per- 
sons •     dying   seized   and   possessed 
thereof  in  fee."     Of  course  by  "the  Statutes 
of  Rhode  Island"  the  complainant  is  not  an 
heir  of  Helen  Quinn  and  cannot  inherit  from 
her.    Accordingly  he  takes  nothing  under  the 
will  of  Hezekiah  Anthony  and  has  no  interest 
in  the  property  in   [89]   question.     On  this 
ground   the   complainant's   appeal   from   the 
decree  of  the  Superior  Court  in  sustaining 
the  respondent's  demurrers  and  in  dismissing 
the  bill  should  be  denied  and  dismissed,  and 
the  cause  be  remanded  to  the  Superior  Court 
for  the  entry  of  a  decree  in  accordance  here- 
with. 

NOTE. 

Meaning     of     •'Inherit,'*     'Inherited.** 
ete. 

Meanin<r  of  "Inherit:" 

As  I.imitc<l  to  Taking  by  Descent,  388. 

As  Extending  to  Taking  from  Decedent 
Goiiprally,  387. 
Meaning  of  "Inherited,"  389. 


Meaning  of  ** Inherit,** 

As  Limited  to  Taking  by  Descent. 

Like  most  terms  of  frequent  testamentary 
usage,  the  word  '^inherit"  ha«  been  variously 
construed  to  give  effect  to  the  intention  mani- 
fested by  the  context.  Some  cases  have  con- 
strued "inherit"  as  being  indicative  of  a  tak- 
ing by  descent  as  distinguished  from  any 
other  manner  of  acquisition,  and  this  seems 
to  be  the  strict  sense  of  the  term.  Thornby 
V.  Fleetwood,  1  Stra.  (Eng.)  318;  Warren 
v.  Prescott,  84  Me.  483,  24  Atl.  948,  30  Am. 
St.  Rep.  370,  17  L.R.A.  435;  Lyon  v.  Lyon, 
88  Me.  395,  34  Atl.  180.  Thus  in  Warren 
V.  Prescott,  supra,  the  court  said:  "One 
who  takes  under  a  will  does  not  'inherit.' 
To  inherit  18  to  take  as  an  heir  at  law  bv 
descent  or  diHtribution.  To  take  under  a 
will  is  not  to  inherit."  See  to  the  same  effect 
Lyon  V.  Lyon,  supra.    In  Rountree  v.  Pursell, 
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11  Ind.  App.  522,  39  N.  £.  747,  the  court  said 
that  the  terma  "deflcend"  and  ^'inherit"  were 
synonymous  as  used  in  the  statutes  regulat- 
ing the  descent  of  real  and  personal  property. 
See  to  the  same  effect  Tillinghast  v.  Hol- 
brook,  7  R.  I.  230. 

In  Cochran  y.  Elwell,  46  N.  J.  £q.  333,  19 
Atl.  672,  the  court  said  that  the  words  "in- 
herit equally''  as  used  in  a  will  in  reference 
to  the  disposition  of  a  testator's  property  to 
his  grandchildren  meant  to  take  by  law  and 
not  under  the  will  as  one  of  the  heirs  at  law 
of  his  estate. 

''Inherit"  has  been  construed  as  being  in- 
dicative of  a  line  of  succession.  Cook  t. 
Councilman,  109  Md.  622,  72  Atl.  404;  Field's 
Estate,  34  Pa.  Co.  Ct.  529.  Thus  in  Cook  v. 
Councilman,  supra,  it  appeared  that  the  tes- 
tator gave,  devised  and  bequeathed  certain 
property  to  a  nephew  for  life,  and,  at  his 
death  to  his  child  or  children  and  their 
heirs,  and  in  case  of  the  nephew's  death 
without  leaving  a  child  or  children  or  other 
descendants,  to  such  person  or  persons  as 
would  under  the  laws  of  the  state  of  Mary- 
land inherit  the  same  as  the  heirs  of  the 
nephew  had  he  died  intestate  seized  of  the 
fee  thereof.  The  court  said:  ''The  phrase 
in  the  will,  'such  persons  as  would  inher- 
it as  heirs,'  has  practically  the  same  effect 
as  if  the  limitation  over  had  been  merely 
to  the  'heirs  of  my  said  nephew.'  There 
can  be  no  logical  distinction  between  the 
heirs  of  Councilman  and  those  persons  who 
would  inherit  as  his  heirs  if  he  had  died 
intestate.  The  land  after  the  life  estate  is 
made  to  descend  to  precisely  the  same  classes 
of  persons  as  would  take,  if  Councilman  had 
been  the  owner  in  fee.  The  gift  over  is  to 
his  children  or  heirs  as  the  line  of  sueces- 
sion.  .  .  ,  WHiile  the  rule  in  Shelley's 
case  has  been  abrogated  by  statute  in  many 
of  the  states,  it  remains  the  law  in  this  state 
and  must  be  enforced." 

In  Swanson  v.  Swans^n,  2  Swan  (Tenn.) 
446,  it  was  held  that  the  words  "inherit"  and 
"heir*'  in  acts  relating  to  the  subject  of  legiti- 
mation which  provided  that  legitimated  per- 
sons should  become  the  heirs  of  their  putative 
father,  inheriting  in  the  same  manner  as  if 
they  had  been  bom  in  lawful  wedlock,  were 
to  be  construed  as  investing  in  persons  so 
legitimated  the  rights  of  inheritance  and 
succession  that  they  would  have  had  if  born 
in  lawful  wedlock.  The  court  said:  "The 
words  'inherit'  and  'heir,'  in  this  technical 
sense,  relate  to  right  of  succession  to  the 
real  estate  of  a  person  dying  intestate.  And 
when  used  in  a  statute,  as  well  as  in  a  will, 
or  other  instrument,  they  will  be  taken  to 
have  been  employed  in  their  legal  sense;  but 
a  clear  intention  to  the  contrary  will  repel 
this  presumption,  and  control  the  legal  oper- 
ation of  words  however  technical." 

In  Donald  v.  Forger,  26  Misc.  16,  55  N.  Y. 
8.  579,  it  appeared  that  by  an  agreement  a 


father  and  his  family  pledged  to  an  employee 
a  certain  sum  of  money  within  a  stated  time 
after  the  father's  death.  In  the  pledge  the 
word  inherit  was  used.  Construing  the  con- 
tract with  a  view  to  the  natural  understand- 
ing of  the  parties  it  was  evident  that  the 
employee  was  to  receive  the  sum  stated  as  a 
recogniaed  claim  against  the  estate.  Tlie 
court  said:  "The  word  'inherit,'  if  used  in 
the  instrument  in  a  strictly  legal  sense,  was 
utterly  meaningless,  since  the  expression,, 
when  confined  to  the  definition  as  accepted 
in  law,  is  applicable  only  to  a  right  of  pos- 
session as  vested  in  a  linearl  heir." 


As  Extending  to  Taking  from  Decedbnt 

Generally. 

As  was  said  in  the  case  of  In  re  White,. 
42  Wash.  360,  84  Pac.  831,  while  the  word 
"inherit"  is  in  law  used  in  contradistinction 
to  acquirement  by  w^ill,  "in  popular  use,  this: 
distinction  is  often  disregarded"  and  the 
term  may  be  construed  as  meaning  "to  re- 
ceive hy  transmission  in  any  way;  have  im» 
parted  to  or  conferred  upon;  acquire  from 
any  source."  So  in  DeKay  v.  Irving,  6  Den. 
(X.  Y.)  646,  it  was  held  that  the  word  "in- 
herit" was  applicable  to  lands  devised  by  a 
parent  or  ancestor  to  a  child  or  descendant 
in  order  to  carry  out  the  intention  of  a 
testator.  The  court  said :  "The  will  was  not 
drawn  with  much  attention  to  accuracy  in 
the  selection  of  words  to  express  the  object 
which  the  testator  had  in  view.  If  the  word» 
used  are  to  be  taken  in  their  strict  sense 
and  significance,  the  clause  directing  a  valua- 
tion of  the  real  estate  of  the  granddaughter, 
Mrs.  George  C.  DeKay,  must  be  wholly  in- 
operative. By  the  terms  of  the  will  the  real 
estate  of  the  granddaughter,  to  be  valued^ 
was  such  as  she  had  inherited.  But  this 
was  not  all :  it  was  to  be  such  as  she  had  'in- 
herited from  her  parents  severally  or  either 
of  them,  and  which  her  parents,  severally  or 
jointly,  originally  received  or  derived  from' 
the  testator.  Now,  in  strictness,  the  grand- 
daughter had  no  real  estate  which  would 
answer  this  description.  She  had  inherited 
none  whatever,  from  either  of  her  parents,, 
although  the  two  city  lots,  as  has  already 
been  stated,  were  devised  to  her  by  her 
father;  she  had  also  received  through  the 
trust  deed,  which  was  given  to  her  motlier 
as  grantee,  the  Love-Lane  property.  Neither 
of  these  parcels  of  real  estate,  however,  camo 
to  her  by  inheritance;  strictly  speakings 
therefore,  she  had  none  which  would  answer 
the  description  contained  in  the  will.  But 
this  part  of  the  will  should  not  be  over- 
thrown, and  the  intention  of  tlie  testator 
frustrated,  on  ground  so  technical  and  nar- 
row. Although  words  have  been  used  inac- 
curately, we  may,  perhaps,  gather  from  llic 
state  of  the  property  of  the  granddaii^iiter 
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at  the  time  the  will  was  made,  the  condition 
of  the  family  of  the  testator,  and  from  other 
parts  of  the  will,  what  was  really  intended 
by  the  particular  clause  under  consideration. 
If  that  intention  can  thus  be  discovered,  it 
will  be  the  duty  of  the  court  to  carry  at  into 
effect,  without  regard  to  the  inaccuracy  of  the 
language  made  use  of  by  the  testator.  It 
will  be  recollected  that  the  testator  had  given 
to  hia  son-in-law,  Joseph  Rodman  Drake,  the 
father  of  Mrs.  George  C.  DeKay,  two  city  lots, 
which  had  passed  to  her,  by  devise,  on  the  de- 
cease of  her  father.  She  was  then  an  in- 
fant, and  her  grandfather,  the  testator,  was 
one  of  the  executors  of  her  father's  will,  and 
one  of  her  guardians.  As  such  guardian  he 
sold  one  of  the  city  lots,  and  received  the 
money  therefor.  For  this  money  and  other- 
wise, he  became  indebted  to  the  estate  of  his 
deceased  son-in-law  or  in  other  words,  to  his 
granddaughter,  to  whom  that  estate  be- 
longed— and  in  order  to  pay  or  secure  pay- 
ment of  the  amount  of  his  indebtedness,  the 
Love-Lane  property  was  conveyed  to  the 
mother  of  the  granddaughter,  but  in  trust 
for  her.  Before  this  will  was  made  the 
mother  had  died,  and  the  granddaughter  had 
become  absolute  owner  of  the  Love-Lane  prop- 
erty. In  addition  to  this,  she  also  then 
owned  the  Grand  street  lot  which  had  been 
devised  to  her  by  her  father.  Both  of  these 
parcels  of  real  estate,  it  will  be  observed, 
came  originally  from  the  grandfather;  one 
had  been  conveyed  to  his  son-in-law,  the 
father  of  the  granddaughter,  and  the  other 
to  her  mother,  as  grantee  in  the  trust  deed. 
In  this  condition  of  the  real  estate  of  the 
granddaughter,  the  devisor  made  his  will. 
His  general  object,  as  the  will  states,  was  to 
equalize  in  value  the  property  which  his  four 
children  and  this  grandchild,  who  represented 
a  deceased  child,  had  received,  and  were  to 
receive  from  him.  For  this  purpose  his  es- 
tate was  to  be  divided  into  five  equal  parts; 
but  the  property  which  his  son-in-law,  James 
K.  DeKay,  had  received  from  and  not  re- 
paid to  him,  was  to  be  valued  and  taken  a^ 
part  of  the  share  of  his  wife,  who  was  one 
of  the  daugliters  of  the  testator.  Then  comes 
the  clause  directing  the  valuation,  for  a  like 
purpose,  of  some  real  estate  which  was  owned 
by  the  granddaughter,  and  which  is  described 
as  real  estate  which  she  'inherited  from  her 
parents,  severally  or  either  of  them,  and 
which  her  said  parents  severally  or  jointly, 
originally  received  or  derived  from'  the  de- 
visor. The  description  at  best  is  vague  and 
almost  unintelligible,  and  in  strictness  can- 
not be  applied  to  any  real  estate  owned  by 
the  granddaughter.  Still,  the  testator  in- 
tended to  refer  to  some  real  estate,  of  which 
the  granddaughter  was  then  owner,  and 
which  he  described  as  having  been  inherited 
by  her.  This  was  one  circumstance  to  indi- 
cate the  particular  property  referred  to  by 


him,  and  another  was  that  it  came  original- 
ly from  the  testator  himself,  to  the  father  or 
mother  of  the  granddaughter.  It  does  not 
appear  that  the  granddaughter  then  owned 
any  real  estate,  except  the  Grand  street  lot 
and  the  Love- Lane  property,  both  of  which 
were  originally  derived  from  the  testator,  one 
by  his  deed  to  the  father  of  the  granddaugh- 
ter, and  the  other  by  the  trust  deed  to  the 
mother.  So  far,  both  these  parcels  of  real 
estate  answer  one  part  of  the  description 
given  in  the  •  will — they  were  derived  from 
the  testator.  They,  however,  were  not  in- 
herited by  the  granddaughter.  She  had  no 
real  estate  which  came  to  her  in  that  man- 
ner, and  this  word  cannot  be  understood  in 
its  strict  legal  sense.  In  ordinary  parlance 
property  received  by  devise,  or  in  any  other 
form  from  a  parent,  is  said  to  come  by  in- 
heritance, and  in  this  sense  the  word  was 
used  by  the  testator.  I  therefore  think  we 
must  understand  this  part  of  the  will  as  re- 
quiring the  Love-Lane  property  to  be  valued, 
and  that  it  should  be  carried  into  effect  in 
that  way." 

In  Lehman  v.  State,  45  Ind.  App.  330,  88 
K.  E.  365,  the  court  said  that  there  was  a 
distinction  between  the  words  "inherit"  and 
''hold"  as  used. in  a  treaty  between  the  United 
States  and  the  Swiss  Confederation  relative 
to  the  disposition  of  personal  property  in 
their  respective  jurisdictions. 

The  word  "inherit"  has  been  construed  as 
being  the  equivalent  of  "take."  Citiasens' 
Loan,  etc.  Co.  v.  Herron  (Ind.)  103  N.  E. 
1092;  Dohn  v.  Dohn,  110  Ky.  884,  62  S.  W. 
1033-1036,  64  S.  W.  352;  Harris  v.  Dyer,  18 
R.  I.  540,  28  Atl.  971.  And  see  the  reported 
case.  Thus  in  Dohn  v.  Dohn,  supra,  it  was 
held  that  the  word  "inherit"  in  the  clause  of 
a  will  was  used  looselv  in  lieu  of  "take." 
The  court  said:  "Some  importance  is  at- 
tached in  argument  to  the  language  which 
provides  that  'the  issue  of  the  child  or  chil- 
dren dying  shall  inherit  the  share  of  its  par- 
ent,' it  being  urged  that  the  word  'inherit* 
is  used  as  a  word  of  limitation,  to  indicate 
that  the  issue  of  a  dead  child  should  take 
from  and  through  the  parent  and  not  from 
the  testator.  But,  if  the  death  of  the  child 
be  referred  to  the  period  before  the  testator's 
death,  it  seems  obvious  that  little  weight 
can  be  given  to  this  argument,  for  in  that 
view  the  issue  would  not  inherit  at  all,  either 
from  its  parent  or  from  the  testator,  but 
would  take  under  the  will."  See  to  the  same 
effect  Citizens'  Loan,  etc.  Co.  v.  Herron 
(Ind.)  103  N.  E.  1092.  In  Harris  v.  Dyer, 
18  R.  I.  540,  28  Atl.  971,  it  was  held  that 
the  word  "inherit"  as  used  in  a  will  was  not 
to  l)e  used  in  the  strict  sense  of  taking  by 
descent,  but  as  an  equivalent  to  "take." 
The  court  said:  "The  strongest  objection, 
perhaps,  to  the  construction  that  the  word 
death  is  to  be  referred  to  the  testator's  life- 
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time,  is  the  use  of  the  word  Inherit'  in  the 
gifts  over;  since  it  may  be  argued  by  the 
use  of  this  word,  the  testator  must,  .neces- 
sarily, have  contemplated  that  the  taking  by 
the  survivors  or  issue  of  the  primary  devisees 
was  to  be  subsequent  to  his  own  death;  for 
the  survivors  could  not  inherit  the  portion 
of  the  deceased  party,  nor  the  issue  the  par- 
ent's portion,  unless  the  deceased  party  or 
parent,  had  first  taken  such  portion  under 
the  devise,  and  that  could  not  be  until  after 
the  devise  had  taken  effect  on  the  death  of 
the  testator  and  the  probate  of  his  will.  The 
will,  however,  was  holographic,  prepared, 
doubtless,  without  professional  aid,  a  fact 
which  probably  explains  the  absence  of  words 
of  limitation  in  the  devise,  and  which  leads 
US  to  suppose  that  the  word  inherit  was  not 
used  in  its  strict  sense  of  taking  by  descent, 
but  merely  as  equivalent  to  take;  indeed,  in 
its  strict  sense  of  taking  as  heirs  by  descent, 
the  word  inherit  would  be  wholly  inappropri- 
ate to  a  devise." 

In  Kohl  V.  Frederick,  115  la.  517,  88  N. 
W.  1055,  it  appeared  that  in  accordance  with 
an  oral  agreement  before  marriage  a  husband 
and  wife,  both  of  whom  had  ch^ildren  by  a 
former  marriage,  signed  a  written  memoran- 
dum that  in  case  of  death  neither  of  them 
should  inherit  any  claim,  right  or  interest 
in  or  to  any  estate  of  the  other.  Holding 
that  the  word  *' inherit"  was  not  used  in  its 
strict  technical  sense  but  in  the  sense  of 
"take"  or  "have"  and  that  the  wife  could  not 
take  a  distributive  share  of  her  husband's 
estate  under  the  statute  the  court  said:  "It 
is  urged,  however,  that  the  word  'inherit* 
used  therein  must  be  given  its  strict  tech- 
nical meaning  and  that  when  so  construed 
the  memorandum  itself  does  not  show  a  eon- 
tract  affecting  the  plaintiff's  right  under  the 
statute,  and  that  it  is  not  competent  to  show 
by  parol  evidence  the  meaning  given  the  word 
by  the  parties  themselves.  The  memorandum 
was  not  drawn  by  a  lawyer;  it  was  drawn  by 
a  notary  public,  and  at  the  instance  of  both 
parties,  and  was  signed  by  both  of  them  in 
his  presence.  On  the  trial  he  testified,  with- 
out contradiction  by  the  plaintiff  or  by  any 
one  else,  that  he  was  requested  by  both  par- 
ties to  draw  an  instrument  which  would 
show  that  they  had  both  before  marriage 
orally  relinquished  all  claim  or  right  of  any 
kind  to  the  estate  of  the  other  following  their 
marriage.  The  intention  of  the  parties  to  a 
contract  is  of  course  always  to  be  sought, 
and  if  the  language  used,  though  technical, 
is  applicable  to  the  then  condition  of  the 
parties,  so  that  by  giving  it  its  technical 
meaning  the  contract  may  be  given  force, 
parol  evidence  cannot  be  received  to  show  a 
different  intention  on  the  part  of  the  makers 
thereof.  But  where,  by  giving  a  word  its 
strict  technical  legal  meaning,  a  contract  will 
be  rendered  entirely  meaningless,  it  is  com- 


petent to  show  by  parol  the  sense  in  which 
it  was  used,  if  it  is  used  by  laymen  in  a 
different  sense,  or  has  a  popular  or  common 
meaning,  if  by  doing  so  the  contract  may  be 
given  force  and  effect." 

In  Graham  v.  Knowles,  140  Pa.  St.  325,  21 
Atl.  398,  the  court  said:  "By  the  words, 
'that  I  shall  inherit  as  my  portion  after  my 
father's  death,'  she  must  have  meant  prop- 
erty into  the  actual  possession  and  enjoy- 
ment of  which  she  would  come  at  the  decease 
of  her  father.  The  word  'inherit'  was  not 
used  in  a  technical  sends.  It  often  means 
'to  become  possessed  of;'  and  in  that  sense 
it  was  doubtless  employed  by  the  testatrix." 

Meaning  of  **Inherited»** 

In  Mc Arthur  v.  Scott,  113  U.  S.  340,  5 
S.  Ct.  652,  28  U.  S.  (L.  ed.)  1015,  the  court 
said : '  "The  word  'inherited*  ( which  is  ap- 
plied to  the  real  estate  only)  implies  taking 
immediately,  from  the  testator  upon  his 
death,  as  heirs  take  immediately  from  their 
ancestor  upon  his  death." 

In  Shulthis  v.  MacDougal,  162  Fed.  331, 
wherein  it  appeared  that  an  act  provided 
that  the  adult  heirs  of  any  deceased  Indian 
of  certain  tribes,  whose  selection  had  been 
made,  or  to  whom  a  deed  or  patent  had  been 
issued  for  his  or  her  share  of  the  land  of  the 
tribe  to  which  he  or  she  belonged,  might  sell 
and  convey  the  lands  inherited  from  the  de- 
cedent, the  court  said  that  the  reference  to 
inherited  lands  in  the  act  implied  some  law 
theretofore  in  existence  providing  for  the 
descent  of  lands. 

In  Hill  V.  Giles,  201  Pa.  St.  215,  60  Atl. 
758,  it  appeared  that  a  testator  devised  a 
residue  of  his  estate  during  the  devisee's 
natural  life,  and  directed  that  at  her  decease 
such  portion  should  be  inherited  by  her  sur- 
viving issue.  It  was  held  that  the  words 
"be  inherited  by"  were  the  equivalent  of  "go 
to"  or  "be  received  by." 


rERGTJSOK  ET  Ali. 

V. 

MAJCSTIO  AMUSEMENT  COMPAmT 

ET  AI.. 

North  Carolina  Supreme  Court — ^May  31, 

1916. 

171  N.  Car.  663;  89  S.  E.  43. 


Amnsement  Contracts  —  Pcorer  o£ 
Theatrical  Manager  —  Making  VTrit- 
ten  Contraot. 

The  act  of  reducing  a  contract  of  employ- 
ment to  writing  is  within  the  apparent  au- 
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ihority  of  the  geaeral  manager  of  a  theatri- 
cal enterprise. 

[See  note  at  end  of  this  case.] 

Acenoy  —  Authority  of  Asent  — 
Estoppel  of  Principal. 

Where  a  person  by  words  or  conduct  rep- 
resents or  permits  it  to  be  represented  that 
another  person  is  his  agent,  he  will  be  es- 
topped to  deny  the  agency  as  against  third 
persons  who  have  dealt,  on  tiie  faith  of  such 
representation,  with  the  person  held  out  as 
an  agent. 

Knowledge  by  Prinoipal  of  Agent's 
Aot  — '  Preaumption. 

In  an  action  for  wrongful  discharge  of  a 
company  of  actors  without  two  weeks'  notice 
provided  for  in  the  written  contract  of  em- 
ployment made  by  defendant's  general  man- 
ager, defendant  is  presumed  by  law  to  have 
knowledge  of  the  contract  under  which  the 
plaintiffs  were  playing  at  his  theater. 

Amvaement  Contracts  —  Wrongful 
Diacharse  of  Actor  —  Qneation  for 
Jury. 

In  an  action  on  a  written  contract  for  the 
employm-ent  of  a  company  of  actors  for 
wrongful  discharge  without  two  weeks'  no- 
tice provided  for,  plaintiifs'  right  of  recovery 
is  held  to  be  for  the  jury. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Buncombe 
county:     Long,  Judge. 

Action  by  A.  C.  Ferguson  et  al.,  plaintiffs, 
against  Majestic  Amusement  Company  et  al., 
defendants.  Judgment  for  plaintiffs.  De- 
fendants appeal.  The  facts  are  stated  in  the 
opinion.     Affiemis. 

> 

Lee  d  Ford  for  appellants. 
Mark  W.  Brown  for  appellees. 

[663]  Bbown,  J. — This  action  is  brought 
to  recover  upon  a  written  contract  alleged 
to  have  entered  into  by  plaintiffs  and  defend- 
aiits.  Under  the  terms  of  the  contract  plain- 
tiffs agreed  to  furnish  a  full  acting  com- 
pany [664]  at  the  Majestic  Theater,  a  place 
of  amusement  in  the  city  of  Asheville  conduct- 
ed by  the  defendants.  The  Amusement  Com- 
pany is  a  corporation  under  the  control  of 
the  defendant  S.  A.  Lynch,  who  owns  most  of 
the  stock.  He  and  the  corporation  operate 
the  theater. 

Under  the  contract  defendants  agreed  to 
pay  plaintiffs  $326  per  week  for  each  week 
of  the  engagement,  which  was  indefinite  as 
to  duration,  but  to  be  terminated  only  by 
two  weeks  written  notice  by  either  party. 

The  plaintiffs  arrived  in  Asheville  with 
their  cbmpany  in  due  season  and  commenced 
to  play  their  engagement. 

It  is  not  denied  tliat  they  were  performing 
the  contract  in  all  respects  upon  their  part, 
when  at  the  end  of  two  weeks,  without  giving 
the  notice  required  by  the  contract,  defendant 


Lynch  summarily  put  an  end  to  the  engage- 
ment and  directed  plaintiffs  to  remove  their 
company  and  its  belongings  from  the  theater 
building,  which  was  done. 

At  the  close  of  the  evidence  the  court  over- 
ruled the  motion  to  nonsuit.  The  contention 
of  the  defendants  is  that  they  are  not  bound 
by  the  contract.  The  evidence  tends  to  prove 
that  defendant  Lynch  wired  plaintiffs,  offering 
$325  per  ^week,  and  defendants  replied  that 
the  terms  were  acceptable.  Ward,  the  ad- 
vance agent  of  the  plaintiff,  arrived  in  Ashe- 
ville, saw  Ludette,  manager  of  the  Majestic 
Theater,  and  asked  him  who  was  going  to 
fix  up  the  contract  with  him.  Ludette  replied 
that  it  would  be  done  by  Henery,  the  general 
manager  of  the  Majestic  Amusement  Com- 
pany, also  general  agent  of  the  defendant 
Lynch  and  the  general  manager  of  the  Lynch 
enterprises.  The  contract  was  drawn  in  the 
office  of  the  defendants  by  Ludette  and  turned 
over  by  him  to  Henery  to  see  if  it  was  all 
right,  and  see  if  Ludette  must  sign  it.  Hen- 
ery looked  over  the  contract,  which  waa  in 
duplicate,  struck  out  certain  provisions  and 
told  Ludette  to  sign  it  "£.  A.  Ludette,  Mgr.," 
which  was  done.  After  that  Ludette  notified 
plaintiffs  by  wire.  Plaintiffs  would  not  go 
without  a  written  contract,  and  received  the 
contract  before  leaving  for  Asheville.  Plain- 
tiffs opened  their  engagement  at  the  theater 
the  following  Monday  and  continued  their 
performances  for  two  weeks.  The  middle  of 
the  second  week  Lynch  proposed  that  he  and 
plaintiffs  divide  the  box  receipts  in  lieu  of 
the  weekly  guarantee  and  told  defendant  that 
otherwise  they  would  have  to  close  up  on 
the  following  Saturday  night.  On  Saturday 
night  plaintiffs  requested  that  their  baggage 
stay  in  the  theater  overnight.  Henery  and 
Ludette  agreed,  provided  plaintiffs  would  re- 
lease defendants  from  the  written  contract. 
Plaintiffs  refused  to  sign  the  release,  and  the 
baggage  was  put  out  of  the  house  under  orders 
of  Henery.  For  two  weeks  thereafter  plain- 
tiffs were  unable  to  find  any  work. 

Defendant  Lynch  testified  that  during  the 
first  week  of  plaintiff's  engagement  he  agreed 
with  them  to  allow  them  to  work  the  second 
week,  [665]  provided  plaintiffs  would  make 
no  claim  under  the  contract;  and  that  plain- 
tiffs continued  during  the  second  week  upon 
that  understanding.  Plaintiffs  denied  that 
such  an  agreement  was  ever  entered  into. 
Their  version  seems  to  have  been  accepted  by 
the  jury. 

The  evidence  tends  to  prove  that  Ludette 
was  the  manager  of  the  Asheville  Theater, 
and  had  before  signed  contracts  for  that 
theater  by  Lynch's  authority.  Henery  was 
the  general  manager  of  all  of  Lynch*8  en- 
terprises, which  are  extensive  and  embraced 
many  theaters.  The  evidence  shows  that 
Henery  was  the  general  agent  of  the  defend- 
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ant  and  waa  so  held  out  to  the  public  bj  them. 
He  exercised  all  the  powers  and  performed 
all  the  duties  generally  incident  to  the  posi- 
tion of  a  general  agent,  with  the  knowledge 
of  defendants  and  presumably  by  their  author* 
ity.  He  supervised  the  preparation  and  exe- 
cution of  the  contract  witli  plaintiffs,  and 
directed  Ludette  to  sign  it  on  behalf  of  de- 
fendants. The  contract  embodied  the  offer 
Lynch  himself  had  made  by  wire;  but  as 
no  time  limit  had  been  fixed,  it  was  mutually 
agreed  that  the  engagement  should  be  ter- 
minated only  upon  two  weeks  written  notice. 
This  provision  was  inserted  with  Henery's 
consent  and  was  equally  advantageous  to 
both  parties,  as  well  as  practically  necessary 
in  a  contract  without  a  definite  limit  to  its 
duration.  The  act  of  Henery  in  reducing  the 
contract  to  writing  was  well  within  the  ap- 
parent authority  of  a  general  manager,  espe- 
cially of  theatrical  enterprises.  Henery  did 
not  transcend  the  powers  usually  conferred 
upon  and  exercised  by  a  general  agent.  If 
there  were  any  limitations  upon  such  powers 
in  his  case,  they  had  not  been  made  known 
and  plaintiffs  were  ignorant  of  them.  Tlie 
terms  of  the  contract  were  not  unusual,  or 
such  as  to  put  plaintiffs  upon  inquiry  as  to 
the  extent  of  Henery's  authority,  and  the  two 
weeks  notice  required  for  its  termination  was 
of  mutual  benefit  to  both.  Under  such  cir- 
cumstances the  law  holds  the  principal  liable 
for  the  act  of  the  general  agent. 

"The  principal  is  bound  by  all  the  acts  of 
his  agent  within  the  scope  of  the  authority 
which  he  holds  him  out  to  the  world  to 
possess,  although  he  may  have  given  him 
more  limited  private  instructions,  unknown 
to  the  persons  dealing  with  him;  and  this 
is  founded  on  the  doctrine  that  where  one 
of  two  persons  must  suffer  by  the  act  of  a 
third  person,  he  who  has  held  that  person 
out  as  worthy  of  trust  and  confidence,  and  as 
having  authority  in  the  matter,  shall  be 
bound  by  it."  Carmichael  v.  Buck,  10  Rich. 
L.  (S.  C.)  332,  70  Am.  Dec.  226;  Story  on 
Agency,  sec.  127. 

Where  a  person  by  words  or  conduct  repre- 
sents or  permits  it  to  be  represented  that 
another  person  is  his  agent,  he  will  be 
estopped  to  deny  the  agency  as  against  third 
persons  who  have  dealt,  on  the  faith  of  such 
representation,  with  the  person  so  held  out 
as  agent,  even  if  no  agency  existed  in  fact." 
Trollinger  v.  Fleer,  157  N.  C.  81,  72  S.  E. 
795;  Metzger  v.  Whitehurst,  147  N.  C.  171, 
60  S.  K.  907. 

[666]  These  cases  fairly  illustrate  this  doc- 
trine and  define  its  limits.  They  are  quoted 
in  the  opinion  of  Justice  Walker  in  Latham 
v.  Field,  163  N.  C.  360,  79  S.  E.  865,  where 
the  subject  is  fully  discussed.  The  same  prin- 
ciple is  stated  by  Justice  Hoke  in  Powell  v. 
King  Lumber  Co.  168  N.  C.  635,  84  S.  E. 
1032:     "A  general  agent  is  said  to  be  one 


who  is  authorized  to  act  for  his  principal  in 
all  matters  concerning  a  particular  business 
or  employment  of  a  particular  nature.  Tif- 
fany on  Agency,  p.  191.  And  it  is  the  recog- 
nissed  rule  that  stich  an  agent  may  usually 
bind  his  principal  as  to  all  acts  within  the 
scope  of  his  agency,  including  not  only  the 
authority  actually  conferred,  but  such  as  is 
usually  'confided  to  an  agent  employed  to 
transact  business  which  is  given  him  to  do,' 
and  it  is  held  that,  as  to  third  persons,  this 
real  and  apparent  authority  is  one  and  the 
same,  and  may  not  be  restricted  by  special 
or  private  instructions  of  the  principal  unless 
the  limitations  sought  to  be  placed  upon  it 
are  known  to  such  persons  or  the  act  or  pow- 
er in  question  is  of  such  an  unusual  character 
as  to  put  a  maji  of  reasonable  business  pru- 
dence upon  inquiry  as  to  the  existence  of 
the  particular  authority  claimed.''  See,  also, 
Gooding  v.  Moore,  150  N.  C.  198,  63  S.  E, 
895;  Stephens  v.  John  h.  Roper  Lumber  Go. 
160  N.  C.  107,  76  S,  E.  933,  41  L.R.A.(N.S.) 
1141. 

Furthermore,  there  is  evidence  tending  to 
prove  a  ratification  of  the  contract  by  de- 
fendant Lynch.  He  knew  the  plaintiffs  were 
fulfilling  their  engagement,  and  permitted 
them  to  continue  without  interruption  for 
a  week  and  a  half.  During  the  first  week 
the  attendance  was  very  large,  but  fell  off 
during  the  second  week.  It  was  not  till  then 
that  he  notified  plaintiffs  they  must  abandon 
the  contract  and  play  on  a  percentage  basis 
or  leave  at  the  end  of  that  week,  which  was 
then  half  spent.  Lynch  is  not  only  presumed 
by  law  to  have  knowledge  of  the  contract 
under  which  plaintiffs  were  playing  in  his 
theater,  but  his  acts  show  that  he  had  actual 
knowledge  of  it.  If  the  evidence  of  plaintiffs 
is  to  be  believed,  he  endeavored  to  persuade 
plaintiffs  to  rescind  the  contract  and  play 
on  a  percentage  basis,  and,  failing  in  that, 
to  compel  them  to  do  so  under  threat  of 
expulsion  from  the  theater. 

Taking  the  evidence  a^  a  whole,  we  have  no 
doubt  that  his  Honor  properly  denied  the 
motion  to  nonsuit  and  correctly  submitted 
the  matter  to  the  jury  upon  the  issues.  The 
exceptions  to  the  evidence  and  to  the  charge 
have  been  considered,  and  in  our  opinion  are 
without  merit  and  need  not  be  discussed. 

No  error. 
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Amusement  Contraeta. 

Introductory,  392. 

Contract  for  Services  of  Ball  Player,  392. 
Contract    for    Services    of    Theatrical    Per-' 
former : 

In  General,  393. 

Duration  of  Hiring,  394. 
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Damages  for  Breach  of  Contract,  395. 

Injunction   to   Restrain   Breach   of  Con- 
tract, 395. 
Booking  Contract,  396. 
Contract  with  Playwright,  397. 
Lease  of  Tlieater,  398. 
Contract  Involving  Theater  Fixtures,  399. 
Miscellaneous  Contracts,  399. 


Introductorif, 

This  note,  supplementing  the  note  to  Koth- 
enberg  v.  Packard,  Ann.  Cas.  1914B  1,  reviews 
the  recent  cases  concerning  contracts  relating 
to  the  giving  of  theatrical  performances  or 
other  public  exhibitions. 

Contract  for  Services  of  Ball  Player, 

The  provisions  of  a  baseball  player's  con- 
tract, which  is  manifestly  drawn  to  favor  the* 
employer,  should  be  construed  liberally  in 
favor  of  the  player.  Base  Ball  Players'  Fra- 
ternity V.  Boston  American  League  Base  Ball 
Club,  166  App.  Div.  484,  151  N.  Y.  S.  567. 

Where  a  baseball  club  directed  one  of  its 
players  to  sign  with  another  club,  ostensibly 
as  a  temporary  arrangement,  and  afterward 
reclaimed  the  player  and  released  him  to  a 
minor  club,  it  was  held  that  the  player's  con- 
tract was  not  terminated  by  his  signing  with 
the  other  club.  Base  Ball  Players'  Fraternity 
V.  Boston  American  League  Base  Ball  Club, 
166  App,  Div.  484,  161  N.  Y.  S.  667. 

The  effect  of  the  **reserve  clause"  in  ball 
players'  contracts  was  considered  in  Weegh- 
man  v.  Killifer,  216  Fed.  289,  131  C.  C.  A. 
558,  L.R,A.1915A  820,  affirming  216  Fed. 
168.  In  that  case  it  appeared  that  the  de- 
fendant had  entered  into  a  contract  with 
tbe  Philadelphia  club,  had  disregarded  the 
reserve  clause  in  that  contract  and  signed 
with  the  complainants,  and  then  had  broken 
his  contract  with  the  complainants.  Denying 
the  complainants'  application  for  an  injunc- 
tion, the  court  said:  ''The  contention  is  in 
effect  that  any  such  question  as  this  is 
answered  by  the  proposition  that  the  clause 
of  reservation  is  not  a  contract.  Indeed,  com- 
plainants simply  asked  Killifer  whether  he 
was  under  any  'contract'  to  play  baseball  for 
the  season  of  1914  with  the  Philadelphia 
Club,  and  contented  themselves  with  his  an- 
swer that  he  was  not,  and  his  opinion  that 
he  'was  free  to  make  a  contract'  with  the 
Federal  Club.  It  is  not  necessary  to  say 
more  of  the  defect  in  the  present  clause  of 
reservation  than  Judge  Wallace  said  of  a 
similar  provision,  though  in  a  case  unlike 
this,  that  it  is  'a  contract  to  make  a  con- 
tract if  the  parties  can  agree/  and  that  the 
portion  remaining  to  be  agreed  on  ultimate- 
ly, in  connection  with  the  right  given  to  the 
club  to  terminate  the  contract  of  1913  upon 


ten  days'  written  notice,  would  have  prevent* 
ed  cntcrcement  of  the  reservation.  Metropoli- 
tan Exhibition  Co.  v.  Kwing,  42  Fed.  198, 
204,  7  L.R.A.  381;  Metropolitan  Exhibition 
Co.  V.  Ward,  9  N.  Y.  S.  779,  781  to  783; 
Rutland  Marble  Co.  v.  Ripley,  10  Wall.  339^ 
359,  19  U.  S.  (L.  ed.)  955.  But  in  determin- 
ing whether  the  present  complainants  are 
entitled  to  the  aid  of  an  injunction  in  recog- 
nition and  support  of  their  contract,  we  are 
not  convinced  that  the  clause  of  reservation, 
in  the  contract  of  1913  can  rightfully  be 
ignored.  This  clause  was  in  terms  ba^ed  upon 
a  consideration  of  25  per  cent  of  Killifer's 
salary,  or  $750.  Killifer  had  received  the 
money;  true,  he  received  it  under  a  provision 
that  it  should  be  paid,  but  not  with  any  dis- 
closed purpose  to  release  him  from  his  under- 
taking with  respect  to  the  season  of  1914. 
He  had  distinctly  covenanted  to  'sanction  and 
abide  by  his  reservation,'  and  conditionally 
promised  to  'continue  in  the  service'  of  tlie 
club  during  the  season  of  that  year.  Surely 
all  these  acts  meant  something.  Can  it  be 
said  that  no  right  can  be  predicated  of  such 
a  promise?  Could  Killifer  both  break  the 
promise  and  keep  the  money?  Evidently  the 
conditions  requisite  to  making  a  contract 
were  present — ^parties,  consideration,  and  a 
lawful  object.  The  privilege  of  continuing 
the  player  in  the  club's  service,  not  merely 
the  first  privilege  of  employing  him,  for  the 
next  season,  was  reserved  and  conditionally 
given  for  a  substantial  sum  of  money  paid 
and  received.  The  contract  in  contemplation 
for  the  season  of  1914,  like  the  one  for  the 
season  before,  was  of  the  standard  type,  and 
the  salary  would  seem  to  have  been  the  only 
undetermined  feature;  and  so,  in  view  of 
the  liberal  rules  in  relation  to  implied  con> 
tracts,  we  think  enough  wajs  dpne  to  invest 
the  club  with  at  least  an  equitable  right  to 
have  Killifer  endeavor  in  good  faith  to  agree 
with  it  upon  his  salary  before  he  should  enter 
into  a  similar  contract  with  another;  it  is 
needless  to  add  that  Killifer  was  under  a 
corresponding  obligation.  Further,  what 
rightful  concern  was  it  of  the  complainant-s 
that  a  means  of  escape,  through  the  undeter- 
mined feature  of  the  clause,  was  available  to 
either  of  the  parties  to  the  contract  of 
1913?  ...  No  just  consideration  of  the 
facts  disclosed  in  the  instant  case  can  fail 
to  reveal  a  common  purpose  and  for  the 
common  profit  of  the  complainants  and  Killi- 
fer to  set  at  naught  the  latter's  obligation 
to  the  Philadelphia  Club  to  endeavor  in  good 
faith  to  agree  with  that  club  upon  his  salary. 
W'hether  this  amounted  to  a  design  to  injure 
and  defraud  the  Philadelphia  Club  or  noty 
it  was  a  legal  fraud  upon  its  right  to  have 
the  contract  avoided,  if  at  all,  only  through 
an  honest  effort  and  failure  to  have  tbe  salary 
fixed.     Such    a   fraud   does  not   necessarily 
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implj,  nor  Lb  its  existence  dependent  upon, 
an  invasicn  of  a  legal  right.  It  is  a  matter 
of  indifference,  then,  that  the  clause  of  reser- 
vation did  not  amount  to  an  ultimate  mutual 
obligation;  it  was  not  avoided,  as  it  might 
luiYe  been,  in  an  honest  way,  but  was  con- 
sciously set  aside  and  ignored  to  the  mani- 
fest injury  of  the  Fhiladelpliia  Club.  .  .  . 
We  are  thus  led  to  agree  with  Judge  Sessions 
that  the  complainant's  suit  could  not  be  sus- 
tained under  the  maxim:  'He  who  comes 
into  a  court  of  equity  must  come  with  clean 
hands.' " 

llie  authorities  are  in  conflict  as  to  wheth- 
er an  injunction  will  issue  to  restrain  a  ball 
player  from  violating  the  negative  covenant 
in  his  contract  where  the  otiier  party  to  tlie 
contract  has  reserved  the  right  to  discharge 
the    player    on    ten    days'    notice.      On    the 
ground  of  the  want  of  mutuality  of  remedy, 
an  injunction  has  been  dissolved.     Cincinnati 
Exhibition  Co.  v.  Johnson,  190  III.  App.  630; 
American  League  Baseball  Club  v.  Cha^e,  86 
Misc.  441,  149  N.  Y.  S.  6.     In  the  case  last 
cited    the    court    said:      "The    plaintiff    can 
terminate   the  contract  at  any  time  on  ten 
days'    notice.      The    defendant    is    bound    to 
many  obligations  under  the  remarkable  pro- 
visions   of    the    National    Agreement.      TTie 
player's  contract  executed  in  accordance  with 
its  terms,  binds  him,  not  only  for  the  play- 
ing season  of  six  months  from  April  14th  to 
October  14th,  but  also  for  another  season,  if 
the  plaintiff  chooses   to  exercise  its   option', 
and  if  it  insists  upon  the  requirement  of  an 
option  clause  in  each  succeeding  contract,  the 
defendant  can  be  held  for  a  term  of  years. 
His  only  alternative  is  to  abandon  his  voca- 
tion.   Can  it  fairly  be  claimed  that  there  is 
mutuality  in  such  a  contract?     The  absolute 
lack  of  mutuality,  both  of  obligation  and  of 
remedy,   in   this   contract,   would    prevent   a 
court  of  equity  from  making  it  the  basis  of 
equitable   relief  by   injunction   or   otherwise. 
The  negative   covenant,   under   such   circum- 
stances, is  without  a  consideration  to  support 
it,  and  is  unenforceable  by  injunction."    And 
the  court  in  that  case  based  its  decision  on 
the  further  ground  that  the  plaintiff,  being 
an  unlawful    monopoly,   did   not   come   into 
equity  "with  clean  hands."     But  in   Cincin- 
nati Exhibition  Co.  v.  Marsans,  216  Fed.  269, 
the  court  granted  a  preliminary  injunction, 
saying:     "The  plaintiff  offered  the  defendant 
a  contract  to  employ  him  for  certain  specified 
periods  at  a  fixed  compensation  on  condition 
that  it  should   have  the  right  to  discharge 
him  upon  ten  days'  notice,  and  the  defendant 
accepted  that  offer  in  writing.     This  made  a 
valid  and  binding  contract,  especially  after 
the  defendant  entered  upon  the  performance 
of  the  contract  and  received  the  compensation 
there  specified  during  a  part  of  the  term.    Tlie 
plaintiff's  contract  and  the  payment  of  the 


wages  for  this  part  of  the  term  constitute 
a  'valuable  consideration  for  the  agreement. 
It  is  a  settled  rule  of  law  that  where  a  per- 
son agrees  to  render  services  that  are  unique 
and  extraordinary,  and  which  may  not  be 
rendered  by  another,  and  has  made  a  nega- 
tive covenant  in  his  agreement  whereby  he 
promises  not  to  render  such  service  to  others, 
the  court  may  issue  an  injunction  to  prevent 
him  from  violating  the  negative  covenant  in 
order  to  induce  him  to  perform  his  contract. 
The  facts  of  this  case  seem  to  me  to  bring  it 
under  this  rule.  Another  established  rule 
of  equity  is  that,  where  the  refusal  of  an 
injunction  may,  and  probably  will,  inflict 
great  damage  upon  the  plaintiff  which  is  like- 
ly to  be  irreparable  if  the  injunction  is  re- 
fused, while  by  a  bond  or  otherwise  the  de- 
fendant may  be  saved  from  loss  or  injury 
if  it  is  granted,  an  injunction  may  be  and 
ought  to  be  granted'  to  hold  the  parties  and 
the  situation  in  the  same  condition  in  which 
it  was  at  the  time  of  the  attempted  breach 
of  the  contract  until  there  may  be  a  trial  of 
the  issues  the  suit  presents.  This  case  falls 
under  this  rule  of  law." 

In  an  action  on  a  player's  contract  to  re- 
cover salary,  where  the  defendant  club  de- 
fends on  the  ground  that  it  released  the  plain- 
tiff after  complying  with  the  rule  requiring 
it  to  obtain  waivers  from  the  other  clubs  be- 
fore transferring  the  player  to  a  minor  league, 
the  burden  is  on  the  defendant  to  prove  such 
compliance.  Base  Ball  Players'  Fraternity 
V.  Boston  American  League  Base  Ball  Club, 
166  App.  Div.  484,  151  N.  Y.  S.  567. 

For  a  recovery  by  a  baseball  manager  on  a 
contract  of  employment  after  a  wrongful  dis- 
charge, see  O'Connor  v.  St.  Louis  American 
League  Baseball  Co.   (Mo.)   181  S.  W.  1167. 

Contract  for  Services  of  Theatrical  Per^ 

fortner. 

In  General. 

In  Rice  v.  Miner,  89  Misc.  395,  161  N.  Y. 
S.  983,  the  court  had  under  consideration 
the  following  contract:  '^he  Manager 
agrees  to  pay  to  the  artists  One  Hundred  and 
Seventy  Five  Dollars  ($175.00)  a  week  for 
each  week  during  which  artists  shall  have 
rendered  such  services.  .  .  .  Should  Miss 
Beeson  leave  the  above  Company  the  sum 
of  Fifty  Dollars  ($50.00)  is  to  be  deducted 
weekly,  from  above  salary.  As  additional 
compensation  for  services  to  be  rendered  by 
Sam  Rice,  the  Manager  agrees  to  pay  to 
said  Rice  twenty  (20)  per  cent  of  the  profits 
of  the  above  show,  after  the  cost  of  produc- 
tion, cost  of  operation,  and  the  sum  of  Five 
Thousand  Dollars  ($5,000.00)  has  been  de- 
ducted from  said  profits.  The  artists  shall 
not  receive  any  compensation  for  any  serv- 
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ices  not  actually  rendered  by  them,  and  for 
each  performance  in  which  the  artists  shall 
not  appear,  a  pro  rata  deduction  may  be  made 
from  the  salary,  based  upon  the  number  of 
performances  given  in  such  week.  It  is  agreed 
that  tlie  Manager  may  at  his  option  suspend 
performances  without  salary  to  the  artists 
during  such  periods  when  tlie  giving  of  per- 
formances shall  be  rendered  impossible  by 
fire  or  the  elements  destroying  any  place  of 
entertainment  engaged  for  the  giving  of  any 
such  performances,  or  rendering  the  same 
unfit  for  use,  or  by  the  loss  or  destruction 
of  or  injury  to  scenery,  costumes,  or  other 
materials  necessary  for  the  giving  of  such 
performances,  or  by  strikes,  delays  on  Kail- 
roads,  accidents,  public  calamities,  or  events 
which  could  not  be  forseen  or  provided 
against  by  the  Manager  or  because  of  the 
interference  or  restraint  by  any  legal  author- 
ity. The  artists  further  agree  that  artists 
will  not,  during  the  term  of  this  agreement 
or  any  extension  or  renewal  thereof,  from 
the  date  of  the  signing  of  this  agreement  un- 
til the  expiration  of  the  same  without  the 
consent  in  writing  of  the  Manager  first  had 
and  obtained,  render  any  services  for  any 
person,  firm  or  corporation  whomsoever."  On 
the  questions  of  the  mutuality  of  thi~  agree- 
ment and  excuse  for  its  nonperformance,  the 
court  said:  ''When  an  agreement,  such  as 
this,  drawn  by  the  defendant,  consisting  of 
nearly  four  closely  typewritten  pages,  and 
acted  on  by  the  parties  for  thirty-three  and 
one-half  weeks  out  of  a  thirty-five-week  term, 
is  thereafter  claimed  by  its  author  to  be  no 
contract  because  it  is  capable  of  an  interpre- 
tation spelling  lack  of  mutuality,  such  a  claim 
does  not  commend  itself  for  favorable  con- 
sideration, and  should  be  rejected  if  the 
'agreement'  is  capable  of  a  construction  that 
will  uphold  it.  .  .  .  The  clause  'The  Man- 
ager engages  the  artists  to  render  profes- 
sional services*  (for  a  season  of  thirty-five 
weeks)  and  the  clause  'The  artists  hereby 
accept  such  engagement  and  agree  to  render 
to  the  Manager  said  professional  services' 
when  construed  in  connection  with  the  other 
provisions  constitute  a  complete  and  mutual 
agreement  on  the  part  of  the  manager  to  em- 
ploy for  the  season  and  on  the  part  of  the 
artists  to  render  their  services  throughout  the 
season.  This  construction  finds  strong  sup- 
port in  the  clause  whereby  the  artists  'during 
the  term  of  this  agreement'  bind  themselves 
not  to  render  services  for  any  other  person. 
Also  from  the  clause  providing  for  a  division 
of  the  profits  of  the  production.  If  the  clause 
'The  Manager  agrees  to  pay  to  the  artists  One 
Hundred  and  Seventy  Five  Dollars  ($175.00) 
a  week  for  each  week  during  which  artists 
shall  have  rendered  such  services'  renders  nu- 
gatory the  agreement  to  employ,  there  is  no 
explanation  for  inserting  in  the  agreement  the 


later  provision  that  a  pro  rata  deduction 
may  be  made  from  the  salaries  for  each  per- 
formance in  which  the  artists  shall  not 
appear.  Certainly  this  was  unnecessary  if 
there  was  no  obligation  to  employ.  Then 
there  is  the  clause  permitting  the  manager 
to  suspend  performances  without  liability  in 
certain  specified  cases  such  as  strikes,  acci- 
dents and  public  calamities.  The  insertion 
of  this  clause  supports  the  interpretation 
that  the  manager  did  not  have  the  right  to 
suspend  performances  for  any  other  than  the 
specified  causes;  in  other  words,  that  he  had 
agreed  to  employ  the  plaintiffs  and  was 
obliged  to  furnish  them  with  employment. 
These  considerations  make  it  reasonably  clear 
that  this  'agreement'  is  not  void  for  lack  of 
mutuality.  .  .  .  The  defendant  attempts 
to  excuse  his  failure  to  furnish  employment 
for  the  week  of  December  8,  1913,  on  the 
ground  that  no  license  had  been  obtained  for 
the  theater  in  which  the  performances  were 
to  be  given,  and  it  is  claimed  that  this  was 
an  'interference  or  restraint  of  a  legal  author- 
ity' within  the  9th  paragraph  of  the  agree- 
ment above  quoted.  That  clause  plainly  con- 
templates active  interference  by  officials,  and 
does  not  mean  restraint  by  law  or  include 
a  case  where  the  defendant  failed  to  obtain 
or  to  cause  to  be  procured  a  theater  license." 
In  Terry  v.  Moss's  Empires,  32  Times  L. 
Rep.  (Eng.)  92,  it  appeared  that  the  plain- 
tiff, who  was  a  music  hall  artist,  and  the  de- 
fendants, who  were  music  hall  proprietors, 
made  a  contract  under  which  the  plaintiff  was 
to  perform  at  certain  of  the  halls  on  specified 
dates,  and  the  contract  contained  a  clause 
stating  that  "the  dates  mentioned  in  this 
contract  may  be  transferred  by  [the  plaintiff] 
provided  two  months*  notice  is  given  by  artist, 
other  dates  to  be  given  in  lieu  of  dates  traiis- 
ferred."  The  plaintiff  gave  notice  to  trans- 
fer a.  number  of  dates,  and  the  defendants 
then  claimed  that  they  were  entitled  to  Ax 
the  dates  on  which  the  plaintiff  was  to  per- 
form. In  an  action  by  the  plaintiff  against 
the  defendants  for  breach  of  the  contract,  it 
was  held  that  under  the  foregoing  clause 
neither  party  was  entitled  to  fix  the  dates, 
but  that  while  the  artist  had  a  right  to  trans- 
fer dates  the  new  dates  were  to  be  fixed  by 
agreement^  each  party  to  act  reasonably. 

Duration  of  Hibino. 

In  Frohman  v.  Mason,  89  Misc.  380,  151 
N.  Y.  S.  938,  which  was  an  action  on  a  prom- 
issory note,  the  defendant  counterclaimed  for 
breach  of  an  agreement  whereby  the  plaintiff 
engaged  the  defendant  as  an  actor  for  the 
theatrical  seasons  of  1912-13  and  1913-14, 
for  at  least  30  weeks  during  each  season*  at 
a  salary  of  $700  per  week  and  7  per  cent 
of  the  gross  receipts  above  $7,000  per  week. 
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alleging  that  the  plaint iflf  furnished  him  with 
only  28  week»'  employment  during  the  theatri- 
cal season  of  1913-14.  Concerning  the  time 
within  which  the  contract  was  to  be  per- 
formed the  court  said:  "The  assumption 
that,  although  the  production  of  'The  Yellow 
Ticket'  ran  right  on  continuously  until  June 
27th,  the  defendant  could  arbitrarily  fix  on 
May  30th  as  the  date  on  wliich  the  theatrical 
season  of  1913-14  ended,  is  a  fantastic  one. 
The  theatrical  season  referred  to  in  the  con- 
tract undoubtedly  lasted,  and  was  intended 
to  last,  as  long  as  the  production  in  which 
the  defendant  was  engaged  continued.  Owing 
to  the  success  of  'The  Yellow  Ticket,'  the 
theatrical  season  of  1913-14,  so  far  as  this 
defendant  was  concerned,  was  longer,  than 
usual,  and  ran  nearly  through  the  month  of 
June.  Therefore  defendant  was  furnished 
with  more  than  30  weeks'  employment  during 
the  season." 

Damages  for  Breach  or  Contract. 

In  €rold6r'8  Green  Amusement,  etc.  Co.  ▼. 
Relph,  31  Times  L.  Rep.  (£ng.)  343,  it  ap- 
peared that  the  defendant  agreed  to  perform 
twice  every  evening  as  a  comedian  at  the 
plaintiff's  music  hall  for  one  week  beginning 
on  October  12,  1914,  at  a  salary  of  £150. 
The  contract  provided  that  "in  case  the  artist 
shall,  except  through  illness — or  accident 
....  fail  to  perform  at  any  performance, 
he  should  pay  to  the  management  as  and  for 
liquidated  damages  to  sum  equal  to  the  sum 
wliich  the  artist  would  have  received  for 
sucli  performance,  in  addition  to  costs  and 
expenses  incurred  by  the  management  through 
the  default  of  the  artist."  After  the  out- 
break of  war,  an  ai*rangement  was  made  be- 
tween the  management  of  the  various  music 
halls  and  the  artists,  including  the  defendant, 
that  the  gross  receipts  of  the  halls  during 
the  war  should  be  divided  into  two  equal 
parts,  of  which  the  management  should  take 
one  part  and  the  performers  at  the  hall  the 
other  part,  sharing  that  part  in  the  propor- 
tion of  their  respective  salaries.  The  defend- 
ant having  failed  to  perform  at  the  plaintiffs' 
hall,  they  brought  an  action  for  damages 
against  him.  It  was  held  that  in  order  to 
ascertain  the  measure  of  damages  the  sum 
fixed  in  the  contract  had  to  be  altered  in  view 
of  the  subsequent  arrangement,  and  that  the 
plaintiffs  were  entitled  to  recover  such  propor- 
tion of  the  artists*  share' in  the  receipts  which 
would  probably  have  been  received  if  the  de- 
fendant had  performed  his  agreement,  as  the 
defendant  would  have  been  entitled  to. 

Ijtju.xction  to  Restrain  Breach  op  Con- 
tract. 

Where  in  a  suit  for  an  injunction  and  an 
account ing  it  appeared  that  a  theatrical  per- 


a  "movie"  contract 


former  had  entered  into 
with  the  plaintiff  and  had  been  induced  by 
the  fraud  of  the  defendant  to  break  the  nega- 
tive covenant  in  that  contract  and  act  for 
the  defendant,  a  demurrer  of  the  defendant 
was  overruled.  Jesse  L.  Laskey  Feature  Play 
Co.  v.  William  Fox  Vaudeville  Co.  93  Misc. 
364,  157  N.  Y.  S.  106,  affirmed  174  App. 
Div.  872,  159  N.  Y.  S.  1120.  In  that  case  the 
court  said :  "Briefly  the  facts  are  tliat  plain- 
tiff is  a  producer  of  motion  picture  plays. 
One  Suratt  is  a  popular  actress  of  unusual 
and  unique  skill,  who,  before  contracting 
with  plaintiff,  had  never  posed  for  motion, 
pictures.  The  privilege  to  be  the  first  to 
exploit  such  an  actress  in  motion  pictures 
lends  an  additional  value  to  the  contract. 
In  October,  1914,  Suratt  contracted  with 
plaintiff  for  her  services  in  a  proposed  mo- 
tion picture  play  to  be  staged  and  produced 
by  plaintiff,  such  services  to  cover  a  period 
of  about  four  weeks,  beginning  on  or  about 
June  15,  1915,  for  which  she  was  to  receive 
the  lump  sum  of  $5,000,  of  which  $500  was 
paid  down.  In  consideration  of  her  employ- 
ment Suratt  agreed  'not  to  sign,  for  a  motion 
picture  with  any  other  picture  company  prior 
to  June  15,  1916.'  For  the  purpose  of  utiliz- 
ing Suratt 'a  services  plaintiff  arranged  to 
produce  a  play  and  incurred  large  expense 
in  that  behalf.  In  March,  1915,  Suratt  agreed 
with  defendant  to  perform  for  it  services 
similar  to  those  contracted  to  be  performed 
for  plaintiff,  which  services  were  to  begin 
in  April,  1915.  Suratt  was  induced  to  enter 
into  this  latter  contract  because  defendant 
falsely  represented  to  her  (1)  plaintiff's  con- 
tract was  void  and  not  binding  upon  her; 
(2)  that  plaintiff  was  not  preparing  the 
necessary  preliminaries  for  the  production  of 
any  play  which  would  employ  Suratt's  serv- 
ices, and  that  plaintiff  did  not  intend  to  per- 
form its  agreement  with  her;  (3)  that  such 
failure  on  plaintiff^s  part  to  prepare  released 
Suratt  from  her  obligation  to  plaintiff.  Sub- 
sequently Suratt  proceeded  to  fulfill  her  con- 
tract with  defendant;  but,  discovering  the 
fraud  which  had  been  perpetrated  upon  her, 
she  recognized  her  obligation  to  the  plaintiff, 
and  is  now  engaged  in  performing  her  con- 
tract with  it.  Defendant  is  about  to  produce 
the  play  for  which  Suratt  posed  while  per- 
forming her  contract  with  defendant,  all  to 
plaintiff's  damage,  etc.  For  relief  plaintiff 
prays  that  (1)  defendant  be  restrained  from 
producing  'any'  picture  play  in  which  Suratt 
appears;  (2)  from  advertising  that  Suratt 
'will  appear'  in  any  play  save  plaintiff's;  (3) 
for  accounting  and  general  relief. 
Whether  the  contract  between  Suratt  and  the 
plaintiff  was  or  was  not  enforceable  for  want 
of  mutuality  is  not  a  question  which  can 
be  raised  by  this  defendant.  At  most  the 
contract  was  voidable,  and  so  long  as  Suratt 
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elected  to  recognize  it  aa  a  binding  obligation 
it  is  none  of  defendant's  business  that  she 
might  have  elected  not  to  perform  it.  At 
least,  until  she  made  such  an  election  vol- 
untarily, as  distinguished  from  a^  election 
induced  by  illegal  acts  on  the  defendant's 
part,  the  question  of  mutuality  is  one  defend- 
ant cannot  raise.  .  .  .  Although  the  ques< 
tion  has  commonly  arisen  in  cases  where  the 
circumstances  involved  intimidation,  threats, 
or  other  coercion,  the  principle  deducible  from 
the  authorities  is  that  a  stranger  is  not  liable 
when  he  induces  the  breach  of  contract  by 
argument  and  persuasion,  because  these — the 
motive  being  proper — are  lawful  means.  But 
where  the  breach  is  induced  by  false  repre- 
sentations of  material  facts,  or  other  fraud, 
the  means  are  as  unlawful  as  if  force  or  coer- 
cion were  used.  Rice  v.  Manley  [66  N.  Y. 
82,  23  Am.  Rep.  30];  Ashley  v.  Dixon  [48 
N.  Y.  430,  8  Am.  Rep.  559].  The  gist  of 
the  wrong  lies  in  overpowering  or  circum- 
venting the  freedom  of  will  and  the  intent 
of  one  obligated  to  perform,  as  distinguished 
from  procuring  him  by  fair  means  to  elect 
not  to  perform.  The  contract  between  plain- 
tiff and  Suratt  gave  the  plaintiff  the  exclu- 
sive right  to  the  services  of  Suratt  until  June 
15,  1916.  Ordinarily  plaintiff's  remedy  would 
be  one  at  law  for  damages.  But  the  remedy 
at  law  must  in  such  cases  be  adequate,  and 
it  is  upon  this  ground  of  inadequacy  that 
equity  assumes  jurisdiction  to  enforce  nega- 
tive covenants  in  actions  involving  personal 
services;  the  inadequacy  in  such  cases  com- 
monly consisting  of  the  unique  and  peculiar 
character  of  the  services  to  be  rendered,  and 
the  inabilitv  to  substitute  the  services  of 
others.  In  this  case  the  complaint  shows 
that  the  services  of  Suratt  were  exceptional 
and  unique.  It  would  seem  to  follow  that  the 
photographic  product  of  her  services  would 
be  similarly  unique.  This  fact,  together  with 
the  other  allegations,  show  the  existence  of 
exceptional  circumstances  rendering  plain- 
tifT's  legal  remedy  inadequate." 

In  Laskey  Feature  Play  Co.  y.  Suratt,  etc. 
Film  Corp.  154  N.  Y.  S.  974,  which  apparent- 
ly involved  the  same  facts  as  those  set  out 
in  the  case  last  cited,  the  plaintiff's  motion 
for  an  injunction  was  denied. 

In  London  Theatre  of  Varieties  v.  Evans, 
31  Times  L.  Rep.  (Eng.)  75,  it  appeared 
that  the  plaintiffs,  who  were  music  hall  pro- 
prietors,  made  an  agreement  with  the  defend- 
ant by  which  it  was  provided  that  the 
defendant  should  give  the  plaintiffs  his  exclu- 
sive services  and  that  he  should  not  permit 
any  colorable  imitation,  representation,  or 
version  of  his  performance  to  be  given  within 
a  certain  radius.  It  was  alleged  by  the  plain- 
tiffs  that  the  defendant  permitted  the  repre- 
sentation of  one  of  his  sketches  on  a  cinemato- 
graph at  certain  picture  palaces  within  the 


prescribed  area,  and  they  brought  an  ajction 
against  him  to  restrain  him  from  this  alleged 
breach  of  the  agreement.  It  was  held  on  the 
evidence  that  the  defendant  had  taken  no 
part  in  the  alleged  reproduction  of  his  per- 
formance, and  that  therefore  he  was  entitled 
to  judgment. 

Booking  Contract, 

In  the  reported  case  it  is  held  that  the  act 
of  the  general  manager  of  a  theater  in  re- 
ducing a  booking  contract  to  writing  is  well 
within  his  apparent  authority. 

The  time  of  settlement  between  the  theater 
owners  and  the  playing  company  was  the 
point  .of  controversy  in  Comstock  Amusement 
Go.  V.  Opera  Ball  Co.  93  Ohio  St.  46,  112  N. 
E.  150.  In  that  case  it  appeared  that  the 
Opera  Ball  Company  entered  into  a  contract 
with  the  Amusement  Company  for  the  pres- 
entation of  theatrical  performances  at  the 
latter's  theater  for  a  certain  week.  The  con- 
tract in  its  printed  form  provided  as  follows : 
"Tlie  receipts  of  each  performance  shall  be 
ascertained  by  the  statement  of  the  sale  at 
the  box  office,  verified  by  the  count  of  the 
tickets  taken  at  the  door.  Settlement  may 
be  made  at  the  end  of  each  performance  or 
at  such  other  times  as  shall  be  mutually 
agreed  upon  by  the  parties  hereto."  Supple- 
menting the  printed  form  was  the  engage- 
ment, written  therein,  that  the  Opera  Ball 
Company  should  receive  sixty-five  per  cent  of 
the  first  $5,000  and  seventy  per  cent  on  all 
over  that  amount,  and  that  should  the  gross 
receipts  reach  or  exceed  $8,000,  the  terms 
were  to  be  seventy  per  cent  straight.  The 
remaining  percentage  of  total  receipts  formed 
the  remuneration  of  the  Comstock  Amuse- 
ment Company  for  providing  and  equipping 
the  theater  for  such  performances.  On  Mon- 
day night  the  playing  company  demanded  a 
settlement  of  the  receipts  for  the  performance, 
which  was  refused,  and  a  settlement  was  like- 
wise demanded  and  refused  for  the  perform- 
ance on  Tuesday  night.  Thereupon  the  Opera 
Ball  Company  refused  further  to  present  its 
play  during  the  week,  claiming  a  breach  of 
contract  by  the  refusal  to  make  nightly  settle- 
ment. '  The  Comstock  Amusement  Company, 
construing  the  contract  as  one  that  required 
a  settlement  after  the  final  performance,  sued 
the  playing  company  for  damages  for  breach 
of  contract.  The  Opera  Ball  Company  filed 
its  answer  and  recovered  damages  on  its 
counterclaim  for  failure  to  make  nightly  set- 
tlement. In  support  of  its  counterclaim,  on 
the  trial,  the  Opera  Ball  Company  offered 
evidence  of  custom,  which  was  received  by 
the  court  as  tending  to  establish  the  interpre- 
tation or  construction  of  the  stipulations  of 
the  contract,  and  to  the  effect  that  partial 
settlements  were  customarily  demanded  and 
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made  under  playing  contracts  of  thiB  char- 
acter. The  court  said :  "Undoubtedly  it  was 
intended  to  have  some  definite  time  at  which 
such  settlement,  either  partial  or  final,  could 
be  made.  Under  its  terms  any  settlement 
made  other  than  at  the  end  of  each  perform- 
ance had  to  be  made  'at  such  other  times  as 
shall  be  mutually  agreed  upon  by  the  parties 
hereto.*  Were  we  to  hold  to  the  strict  con- 
struction relied  upon  the  plaintifiT  in  error, 
there  could  be  no  settlement  under  the  con- 
tract in  case  both  parties  did  not  mutually 
agree  upon  the  time  therefor.  The  obvious 
purpose  of  the  stipulation  is  that  settlement 
could  be  made  at  the  option  of  either  party 
at  t'le  end  of  each  performance.  To  hold 
otherwise  would  render  nugatory  the  specific 
settlement  terms  of  the  contract  and  would 
destroy  the  manifest  intention  of  the  parties 
thereto.  It  is  true  that  a  full  settlement  of 
the  percentages  accruing  to  each  could  not 
be  ascertained  until  the  termination  of  the 
engagement,  but  the  Amusement  Company 
was  fully  protected  by  the  minimum  per- 
centage as  to  any  payment  it  was  required 
to  make  under  the  contract  stipulations.  In 
this  view,  any  testimony  relating  to  custom 
was  wholly  immaterial.'* 

Contract  with  Playwright. 

In  Kennedy  v.  fiolfe,  174  App.  Div.  10»  IQO 
N.  Y.  S.  93,  wherein  the  plaintiff  sought  to 
recover  royalties  for  the  writing  of  a  sketch, 
the  action  was  based  on  the  following  agree- 
ment: **The  following  is  an  agreement  made 
between  B.  A.  Rolfe  and  Frank  Kennedy  to 
write  a  musical  comedy  or  sketch  for  Mr. 
Chas.  A.  PuEsey  (or  whoever  may  take  his 
place),  and  he  is  to  be  paid  a  royalty  of 
twenty-five  ($25.00)  dollars  for  each  playing 
week  for  a  period  of  seventy  (70)  weeks,  al- 
lowing three  (3)  weeks  free  from  royalty, 
which  time  is  for  the  breaking  in  of  said  act 
for  vaudeville.  After  this  time  Frank  Ken- 
nedy surrenders  all  rights  and  claims  to  the 
titles,  lines,  business,  and  situations,  and  same 
becomes  the  property  of  B.  A.  Rolfe.  Upon  a 
deposit  of  two  hundred  and  fifty  ($250.00) 
dollars  advances  royalties,  which  is  hereby 
acknowledged,  Frank  Kennedy  authorizes  B. 
A.  Rolfe  to  deduct  twelve  dollars  and  fifty 
cents  ($12.50)  from  first  royalty  week  and 
2Tery  playing  week  thereafter  until  the  sum 
of  two  hundred  and  fifty  ($250.00)  dollars 
shall  have  been  deducted.  Immediately  fol- 
lowing this  the  royalty  of  twenty-five  ( $25.00 ) 
dollars  per  each  playing  week  shall  be  paid 
to  Frank  Kennedy.  It  is  further  agreed  that 
Frank  Kennedy  is  to  stage  above  act  and 
give  sufficient  time  in  rehearsing  all  lines 
and  business  to  the  best  of  his  ability,  and  any 
scenes  or  parts  of  above  sketch  which  may 
prove  unsatisfactory  shall  be  rewritten  by 
Frank  Kennedy   according   to   B.  A.   Ro1fe*s 


wishes  without  extra  charge.  Frank  Kennedy 
agrees  to  deliver  complete  book  upon  date 
mutually  agreed.'"  Tlie  court  said:  "The 
plaintiff  claims  that  under  the  contract  the 
defendant  was  bound  to  produce  the  sketch 
within  a  reasonable  time,  and  that  he  has 
wilfully  refused  to  carry  out  that  part  ©f 
the  contract,  by  reason  of  which  the  royalties 
have  become  due  and  payable.  The  defendant 
contended  that  the  plaintiff  had  never  de- 
livered to  him  a  sketch  that  was  satisfactory 
under  the  terms  of  the  contract ;  that  changes 
requested  by  the  defendant  were  never  made, 
and  in  substance  that  the  sketch  was  un- 
producible;  and  that  under  the  contract  no 
royalties  were  to  be  paid  unless  the  sketch 
was  produced,  and  the  defendant  might  or 
might  not  produce  it,  as  he  pleased.  Instead 
of  construing  this  contract  for  itself,  the 
court  left  it  to  the  jury  to  determine  what  the 
contract  meant,  and  the  jury  evidently  found 
that  the  defendant  had  agreed  to  guarantee 
a  70  \yeeks*  production  and  a  consequent  pay- 
ment to  plaintiff  of  $25  for  each  week,  and 
that  defendant  had  unreasonably  and  wil- 
fully broken  his  contract,  and  was  therefore 
liable  to  pay  as  if  the  play,  had  been  produced. 
Thus  the  case  was  submitted  to  the  jury 
upon  the  erroneous  theory  that  the  jury 
were  to  determine  the  meaning  of  the  con- 
tract, leaving  the  jury  at  liberty  to  find  that 
there  was  an  absolute  guaranty  of  tlte  pay- 
ment of  royalties  for  70  weeks.  Tliere  is 
nothing  in  this  contract  to  raise  a  doubt  as 
to  the  meaning  of  the  contract.  It  contains 
no  provision  requiring  the  defendant  to  pro- 
duce it  for  a  period  of  70  weeks,  or  indeed, 
for  any  length  of  time.  It  is  simply  an 
agreement  on  defendant's  part  to  accept  a 
sketch  from  the  defendant,  if  satisfactory  to 
him,  and  to  pay  $250  therefor,  and  in  case 
he  produced  it  at  any  time  to  pay  royalties 
to  the  plaintiff  at  the  rate  of  $25  each  week  of 
its  production,  not  exceeding  70  weeks,  the 
sketch  thereafter  to  become  the  absolute  prop- 
erty of  the  defendant." 

The  effect  of  an  agreement  between  joint 
authors  of  an  opera  was  considered  in  Maurel 
V.  Smith,  220  Fed.  195,  wherein  the  court 
laid  down  the  rule  that  where  several  collab- 
orators knowingly  engage  in  the  production 
of  a  piece  which  is  to  be  presented  originally 
as  a  whole  only,  they  must  share  alike,  unless 
they  undertake  expressly  to  apportion  their 
contributions.  The  court  said:  "I  do  not 
think  that  it  is  in  the  least  possible  to  under- 
take a  satisfactory  analysis  of  the  extent  of 
the  mutual  influences  between  the  parts  of 
such  a  piece.  £ven  if  they  are  not  highly 
organized,  at  least  they  are  like  mosaics  from 
which,  though  you  may  lift  a  stone,  it  loses 
the  significance  of  its  setting." 

A  grant  of  the  right  to  dramatize  a  certain 
book  and  produce  the  play  on  the  stage  docs 
not.  confer    the    right    to    produce    the    play 
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in  motion  pictures.  Klein  v.  Beach,  239  Fed. 
108>  wherein  the  court  said:  "The  turning 
point  in  this  case  is  the  scope  of  the  grant, 
whether  by  its  terms  it  conferred  upon  Klein 
dramatic  rights  in  the  larger  sense,  including 
presentation,  not  only  by  living  actors,  but 
also  by  motion  pictures,  or  whetlier  it  was 
limited  to  'the  stage'  proper.  The  actual 
words  of  the  grant  are  these:  'The  sole  and 
exclusive  right  to  dramatize  the  said  book 
for  presentation  on  the  stage.'  The  plaintiff 
insists,  in  view  of  Kalem  Co.  v.  Harper,  222 
U.  S.  55,  32  S.  Ct.  20,  66  U.  S.  (L.  ed.)  92, 
Ann.  Cas.  1913A  1285,  and  Frohman  v. 
Fitch,  164  App.  Div.  232,  149  N.  Y.  S.  633, 
that  dramatic  rights  include  motion  picture 
rights.  If  used  alone,  that  is  doubtless  true, 
especially  if  the  contract  antedate  the  cdm- 
mercial  use  of  motion  pictures.*  ...  In 
general  it  is  quite  clear  that  this  was  the 
pervading  purpose  of  the  parties.  Klein  was 
•to  make  a  play  out  of  the  book,  and  the 
Authors*  Producing  Company  was  to  produce 
it ;  if  they  failed,  Klein  and  Beach  might  try 
it  together.  There  is  no  intimation  that  Klein 
should  have  further  rights  to  make,  not  a 

'  play,  but  a  motion  picture  scenario.  Such  a 
scenario  is  hardly  a  'play*  for  'presentation  on 
the  stage.'  We  have  this  language  to  con- 
strue at  a  time  when  the  diflferent  require- 
ments of  'screen'  and  'stage'  were  well  under- 
stood, and  with  them  the  need  of  writing  two 
quite  separate  kinds  of  dramatization.     We 

;»ee  no  reason  in  the  face  of  that  situation 
to  suppose  that  the  language  was  used  out 
of  its  natural  meaning,  or  in  disregard  of 
a  well-established  convention  which  was  ap- 
plicable." 

Id  a  case  where  the  contract  was  made 
before  the  possibilities  of  photoplays  were 
realized,  it  was  held  that  a  grant  of  "the  ex- 
clusive right  of  producing  such  dramatic  ver- 
sion on  the  stage,"  while  not  conferring  on 
the  grantee  the  right  of  making  a  photoplay, 
did  prevent  the  grantor  from  exercising  on 
his  own  part  the  right  of  making  a  photoplay. 
Harper  v.  Klaw,  232  Fed.  609.  Likewise  in 
Frohman  v.  Fitch,  164  App.  Div.  231,  149 
N.  Y.  S.  633,  it  was  said:  **The  contract, 
as  we  have  seen,  gave  to  the  plaintiff  the 
'exclusive  right  to  produce  or  to  have  pro- 
duced the  said  play  in  the  United  States  of 
America  and  in  Canada.'  This  exclusive  right 
was  to  protect  the  plaintiff  in  the  property 
which  he  had  purchased.  That  the  plaintiff's 
rights  under  the  contract  constituted  prop- 
erty cannot  be  questioned.  That  by  the  aid 
of  science  it  has,  since  the  contract  was 
executed,  been  made  possible  to  produce  the 
play  in  some  manner  not  then  contemplated, 
does  not  give  William  O.  Fitch  nor  the 
American  Play  Company  the  right  to  destroy 
plaintiff's  property  or  diminish  the  value  of 
v'hat  he  purchased.    The  fact  that  the  plain- 


tiff agreed  to  produce  the  play  only  in  first- 
class  theaters  and  in  a  first-class  manner  does 
not  contemplate  that  the  author  of  the  play 
reserved  to  himself  the  right  to  produce  it 
in  a  second-class  theater  in  a  second-class 
manner." 

Lease  of  Theater. 

In  a  case  wherein  it  appeared  that  the  basis 
of  the  contractual  relatk>n  between  the  parties 
was  that  the  premises  should  be  reasonably 
fit  for  the  purpose  of  carrying  on  a  motion 
picture  theater,  and  that  as  a  part  of  such 
fitness  the  heating  plant  should  be  adequate, 
the  court  said:  "The  understanding  formed 
in  the  first  place  a  condition  the  breach  of 
which  would  have  entitled  the  lessee  to  re- 
scission, but,  the  lessee  having  gone  into  pos- 
session and  occupied  the  premises,  it  may  bo 
treated  also  as  a  warranty,  and  the  tenant 
can  recover  damages  for  the.  breach.  Harrison 
v.  Malet  (1886)  3  Times  L.  Rep.  (Eng.)  58; 
Charsley  v.  Jones  (1889)  53  J.  P.  (Eng.) 
280,  nor  does  it,  in  my  opinion,  matter  that 
the  difficulty  did  not  obtrude  itself  on  the  at- 
tention of  the  plaintiff  until  cold  weather 
arrived  in  November.  The  defect  did  in  fact 
equally  exist  from  the  8th  October,  when  the 
lease  was  made.  The  heating  plant  .was  then 
defective  and  deficient,  as  it  had  been  all  the 
previous  winter.  The  conclusion  is,  therefore, 
not  affected  by  the  decision  in  Maclean  t. 
Currie  (1884)  1  Cab.  &  El.  (Eng.)  361,  that 
the  implied  condition  applies  only  to  the  state 
of  the  house  at  the  commencement  of  the  term, 
and  that  there  is  no  implication  as  to  its 
continuance."  Davey  v.  Christoff,  35  Ont. 
L.  Rep.  162,  36  Ont.  L.  Rep.  123,  9  Ont.  W. 
K.  291,  481. 

In  Hammerstein  Opera  Co.  v.  Belasco,  161 
App.  Div.  199,  146  N.  Y.  S.  341,  it  appeared 
that  the  lease  of  a  theater  expressly  provid- 
ed that  the  premises  were  "to  be  used  and 
occupied  by  said  tenant  as  a  first-class  the- 
ater," and  that  the  tenant  wotiM  not  use 
them,  or  permit  them  to  be  used,  '*for  any 
business  purpose  deemed  disreputable  or  ex- 
tra-hazardous on  account  of  fire  under  pen- 
alty of  damages  and  forfeiture."  An  action 
was  brought  to  enjoin  the  lessee  from  giving 
exhibitions  of  motion  pictures  in  the  theater; 
and  a  motion  was  made  for  an  injunction 
pendente  lite.  The  court  said:  "From  the 
papers  used  upon  the  motion  it  appears  that 
up  to  December  6,  1913,  Belasco  used  the 
theater  only  for  the  purpose  of  producing 
high-class  plays,  for  which  admission  tickets 
were  sold  from  50  cents  to  $2;  that  on  the 
day  mentioned,  however,  he  made  an  agree- 
ment with  the  Universal  Film  Company, 
whereby  the  latter  was  given  a  license  to 
exhibit  in  the  theater  moving  pictures  en- 
titled 'Traffic  in  Souls;'  and  that  under  this 
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license  the  Film  Company  since  that  time 
has  been  and  now  is  exhibiting  the  pictures, 
for  which  an  admission  is  charged  at  the  rate 
of  25  cents  to  $1.  The  complaint  alleged  that 
the  moving  pictures  which  are  being  exhibit- 
ed are  neither  a  first-class  nor  any  other  kind 
of  a  play,  and  for  that  reason  the  theater 
is  being  used  for  a  purpose  other  than  that 
stipulated  in  the  lease,  and  in  addition  thereto 
that  the  exhibition  of  such  pictures  also 
violates  the  other  clause  in  the  lease  above 
quoted,  which  renders  the  premises  *extra- 
liazardous  on  account  of  fire.'  These  allega- 
tions are  supported  by  affidavits  which  were 
used  upon  the  motion.  In  passing  upon  the 
question  presented  by  the  appeal,  it  is  un- 
necessary to  determine  whether  the  premises 
are  being  occupied  for  a  purpose  other  than 
a  first-class  theater.  That  must  be  deter- 
mined upon  the  trial  of  the  issues.  It  is 
sufficient  to  say  that  there  is  a  great  con- 
flict in  the  papers  upon  that  subject.  If  the 
facts  set  out  in  the  affidavits  presented  by 
the  plaintiff  are  true,  then  the  premises  are 
not  being  used  as  a  first*class  theater,  and 
if  such  use  is  continued  the  value  of  the 
property  will  be  greatly  diminished.  Our  at- 
tention is  called  to  the  fact  that  the  plaintiff 
believes  such  will  be  the  result,  since  he  has 
offered  to  cancel  the  lease  rather  than  to 
have  the  theater  so  occupied.  Not  only  this, 
but  the  fact  is  not  disputed  but  what  the 
use  to  which  the  theater  is  now  being  put 
is  extra-hazardous  on  accoimt  of  fire.  In  an- 
swer to  this  the  defendants  state  they  have 
complied  with  all  the  requirements  of  the 
municipal  authorities;  but,  if  so,  the  present 
use  of  the  theater  would  seem  to  be  a  viola- 
tion of  the  clause  with  reference  to  an  in- 
creased hazard  on  account  of  fire.  While  it 
appears^  that  the  plaintiff  has  accepted  rent 
which  has  accrued  since  the  new  use  of  the 
premises  commenced,  it  did  not  thereby  con- 
sent to  such  use,  because  it  then,  and  since 
has,  insisted  that  the  plaintiff  was  using  the 
theater  in  violation  of  the  lease.  Without 
expressing  any  opinion  upon  the  merits  of 
the  controversy,  we  think  a  proper  ease  was 
presi!'ted  in  which  an  injunction  should  have 
been  granted  pending  the  action." 

Contract  Involving  Theater  Fixtures, 

It  has  been  held  that  the  lessee  of  a 
theater  could  remove  a  piano,  picture  ma- 
chine, stage  furniture,  opera  chairs  and  heat- 
ing plant.  Newcastle  Theater  Co.  v.  Ward, 
57  Ind.  App.  473,  104  N.  E.  526,  wherein  it 
was  said:  ''The  evidence  in  this  case  shows, 
without  dispute,  that  the  chairs  and  the  heat- 
ing apparatus  were  placed  in  the  leased  room 
by  the  tenant,  with  the  consent  of  the  land- 
lord, for  the  purpose  of  enabling  the  tenant 
to  conduct  a  theater  therein,  and  that  these 


articles  can  be  removed  without  any  appre- 
ciable injury  to  the  building  or  to  the  articles 
themselves.  The  chairs  were  not  made  espe- 
cially for  this  room,  but  were  bought  in  the 
open  market,  and  were  attached  to  the  fioor 
with  screws,  w^hicli  could  be  removed  with 
no  greater  injury  to  the  floor  than  the  marks 
of  the  screw  holes.  The  boiler  was  set  in  the 
basement  underneath  the  stage,  and  was  not 
attached  to  the  building,  except  by  the  steam 
pipes  which  led  from  it  to  the  radiators. 
These  pipes  were  suspended  from  the  joists  of 
the  basement  by  liangers,  and,  at  the  places 
where  they  connected  with  the  radiators,  they 
passed  through  small  holes  in  the  floor.  The 
entire  heating  apparatus  could  be  removed 
with  no  other  injury  to  the  building  than  the 
holes  in  the  floor  where  the  pipes  had  con- 
nected with  the  radiators.  The  law  is  reason- 
able, and  it  will  not  regard  an  injury  of 
such  a  trifling  nature.  ...  .  The  lessee 
does  not  claim  the  right  to  remove  the  floor, 
the  stage,  boxes,  balconies,  or  anything  else 
of  a  permanent  nature  which  was  constructed 
in  making  the  changes  contemplated  so  as 
to  adapt  the  room  for  use  as  a  theater.  The 
fixtures  which  it  does  seek  to  remove,  and 
which  we  have  held  it  had  a  right  to  remove 
within  the  term  of  the  lease,  were  bought 
and  paid  for  by  the  tenant,  and  were  placed 
in  the  room  for  the  sole  purpose  of  enabling 
it  to  carry  on  its  business  therein."  ^ 

Miscellaneous  Contracts* 

A  corporation  organized  to  give  theatrical 
representations  and  operas  and  empowered 
to  own  all  properties  necessary  or  incident 
thereto  does  not  exceed  its  power  in  entering 
into  a  contract  of  purchase  of  the  good  will 
of  a  theatrical  business.  The  covenants  neces- 
sary and  incident  to  the  protection  of  such 
good  w^ill  are  enforceable.  Metropolitan  Opera 
Co.  V.  Hammerstein,  162  App.  Div.  691,  147 
N.   Y.   S.   532. 

Where  a  state  fair  association  grants  to  an 
amusement  company  the  right  to  exhibit  cer- 
tain wheels  without  specifying  the  number, 
the  right  is  conferred  of  operating  a  reason- 
able number  of"  wheels,  and  where  the  fair 
association  afterwards  limits  the  number  of 
wheels  it  thereby  violates  the  contract.  The 
presumption  is  that  the  association  would 
not  license  or  permit  the  operation  of  any 
number  of  wheels,  however  small,  if  such 
operation  was  unlawful;  and  therefore  the 
act  of  the  association  in  limiting  the  number 
is  considered  as  limiting  the  number  of  wheels 
which  could  lawfully  be  operated.  Virginia 
State  Fair  Assoc,  v.  Virginia  Amusement  Con- 
cession Corp.  116  Va.  647,  82  S.  £.176. 

A  playwright,  who  in  his  own  name 
and  without  disclosing  the  identity  of  any 
principal,  contracts  for  the  designing  of  cos- 
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tumes  for  his  play,  leaving  much  to  the  dis- 
cretion of  the  designer  and  not  requiring  that 
the  work  shall  meet  his  own  criticism,  is 
liable  on  the  contract  although  the  designs 
are  not  acceptable  to  him.  Anderson  v.  Long, 
56  Pa.  Super.  Ct.  183. 

In  Hammerstein  Amusement  Co.  v.  Keith, 
163  N.  Y.  S.  348,  the  court  had  under  con- 
sideration several  separate  but  related  con- 
tracts framed  to  parcel  out  territory  among 
vaudeville  houses  and  thereby  restrict  theatri- 
cal competition.  The  court  refused  to  merge 
the  contracts  and  read  into  each  that  which 
the  parties  kept  distinct  and  separate. 

In  Lacouture  v.  Desmarteau,  49  Quebec 
Super.  Ct.  276,  it  wslb  held  that  a  purchaser, 
purchasing  a  motion  picture  theater  with  full 
knowledge  of  its  condition  and  then  attempt- 
ing entertainments  therein  for  which  the 
house  was  not  suited  and  on  account  of  whicli 
the  house  was  ordered  to  be  closed  by  the 
municipal  authorities,  was  nevertheless  liable 
for  the  purchase  price. 

The  defense  of  infancy  enabled  the  defend- 
ant in  Cain  v.  Garner,  169  Ky.  633,  185  S. 
W.  122,  L.R.A.1916E  682,  to  resist  a  suit  for 
an  injunction  to  restrain  him  from  serving 
as  a  jockey  in  violation  of  his  agreement. 
Tlie  court  said:  *'If  that  contract  is  valid 
and  binding  upon  the  infant  Mack  Garner, 
the  injunction  was  properly  granted,  since  it 
is  well  settled  that  contracts  for  the  services 
of  artists  of  special  merit  are  personal  and 
peculiar;  and  when  they  contain  negative 
covenants  which  are  essential  parts  of  the 
agreement,  as  in  this  case,  that  the  artist 
will  not  perform  elsewhere,  and  the  damages, 
in  case  of  violation,  arc  incapable  of  definite 
measurement,  they  are  such  contracts  as 
ought  to  be  observed  in  good  faith  and  spe- 
cifically enforced  in  equity." 


SEIBOLD 

V. 

WAHI.  ET  AL. 

Wisconsin  Supreme  Court — October  3,  1916. 
104  Wis,  S2;  169  X,  W.  546. 


Election*  —  RtKht  to  Vote  «—  Residenee 
•—  Student  at  College. 

Under  St.  1915,  §  6.51,  prescribing  the 
rules  for  determining  the  qualification  of  elect- 
ors, and  providing  by  subsection  ^  that  that 
place  shall  be  held  to  be  the  residence  in 
which  one's  habitation  is  fixed  without  any 
present  intention  of  removing  therefrom  and 
to  which   whenever  he  is   absent  he  intends 


to  return,  bv  subsection  3  that  one  shall  not 
lose  his  residence  by  leaving  home  and  going 
into  another  county,  etc.,  of  the  state  for 
temporary  purposes,  with  an  intention  of  re- 
turning, by  subsection  4  that  one  shall  not 
gain  a  residence  in  any  town,  etc.,  to  which 
he  comes  for  temporary  purposes  only,  and 
by  subsection  9  that  the  mere  intention  to 
acquire  a  new  residence  without  removal,  or 
removal  without  intention,  shall  avail  noth- 
ing, a  student  of  the  University  of  Wiscon- 
sin, registered  from  a  place  in  a  state  where 
his  parents  resided  and  to  which  he  returns 
as  opportunity,  vacations,  etc.,  permit,  wha 
is  partly  dependent  upon  his  home  for  a  sup- 
port, and  who  after  graduation  does'  not 
know  where  he  will  go,  that  depending  upon 
opportunities,  and  who  does  not  have  in  mind 
any  business  opening  in  Madison  which  he 
intends  to  accept  after  graduation,  is  in 
Madison  for  a  "temporary  purpose"  only, 
and  has  no  home  there,  and  hence  no  right 
to  vote  at  a  primary  election  therein. 
[See  note  at  end  of  this  case.] 

Domieil  —  Eridence  of  Intention  ^ 
ConoInsiTeneaa  of  Statement  of 
Party. 

Although  intention  is  an  important  ele- 
ment of  the  status  of  an  elector,  his  own 
statement  as  to  any  such  intent  cannot,  of 
itself,  be  controlling  in  respect  to  his  resi- 
dence for  voting  purposes. 

[See  21  Ann.  Cas.  206.] 

Change  of  Domioil  «>  Neeesaity  of  lioss 
of  OriginaL 

The  general  rule  is  that  a  man  must  have 
a  habitation  or  domieil  somewhere,  and  that 
he  can  have  but  one  at  the  same  time  for 
one  and  the  same  purpose,  and  that  in  order 
to  lose  one  he  must  acquire  another. 

[See  48  Am.  St.  Rep.  713.] 

Effeet  of  Temporary  Abaenee  —  Intent 
to  Return, 

Every  person  can  fix  his  own  residence, 
provided  he  makes  it  reasonably  permanent 
by  intending  to  return  thereto  when  the  tem- 
porarv  work  is  finished. 

[See  n  R.  C.  L.  tit.  Domieil,  p.  554.] 

Eleetiont  ^  Right  to  Vote  ->  Reaidenee 
—  Stndent  at  College. 

Attendance  at  an  institution  of  learning 
for  the  sole  purpose  of  acquiring  an  educa- 
tion is  not,  of  itself,  sufiieient  to  establish 
the  student  as  an  elector;  but  in  such  case 
much  weight  is  to  be  laid  upon  the  fact  as 
to  whether  or  not  he  is  emancipated  from 
his  family,  so  far  as  looking  to  them  for  a 
home,  or  at  least  to  which  to  return,  or  for 
means  of  support. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Dane  county: 
Stevens,  Judge. 

Action  by  Fred  Seibold,  plaintiff,  against 
Max  Wahl  et  al.,  defendants.  Judgment  for 
plaintifT.     Defendants  appeal.     Revrraed. 

[82]  The  appeal  is  from  an  order  overrul- 
ing a  demurrer  to  the  complaint. 


SEIBOLD 

In  this  case,  as  in  the  cases  decided  here- 
with of  John  Gross,  Albert  Asbahr,  and  Ran- 
dolph L.  Wadsworth,  plaintiffs  respectively 
Against  the  same  defendants,  the  plaintiffs, 
each  over  twenty-one  years  of  age,  unmar- 
ried, owning  no  property  and  paying  no  taxes 
to  the  city  of  Madison,  and  students  of  the 
University  of  Wisconsin,  at  Madison,  pre- 
sented themselves  as  intending  voters  at  the 
prinmry  election  held  in  the  city  of  Madison 
:March  21,  1016,  before  the  defendants,  in- 
spectors of  election.  Each  was  examined,  as 
required,  by  the  defendants,  and  upon  tlieir 
respective  statements  the  defendants  refused 
io  permit  each  of  them  to  vote  [83]  at  such 
election.  Thereupon  each  commenced  an  ac- 
tion in  the  circuit  court  for  Dane  county 
agftinst  the  defendants  to  recover  damages 
for  such  refusal.  The  respective  complaints 
embody  substantially  the  examination  each 
plaintiff  was  subjected  to  by  defendants  and 
upon  which  the  right  to  vote  was  denied. 
Demurrers  to  the  respective  complaints  were 
interposed,  and  upon  the  rulings  on  such  de- 
murrers by  the  circuit  court  appeals  were 
taken  to  this  court. 

Richmond,  Jackman  d  Svoanaen  for  appel- 
lants. 
8aMibom  d  Blake  for  respondent. 

EscHWEiiLER,  J. — In  the  instant  case  the 
facts  relied  upon  by  plaintiff  to  sustain  his 
right  to  vote  and  consequent  right  of  action 
are  as  follows:  His  parents  lived  at  Camp 
Douglas,  Wisconsin,  from  which  place  he  reg- 
istered at  the  university  and  to  whicli  plnce 
he  returns  on  his  vacations.  He  came  to  the 
university  after  graduation  from  the  prepar- 
atory school,  for  the  purpose  of  taking  a 
collie  course  and  preparing  himself  as  a 
lawyer,  and  would  not  have  come  to  Madison 
except  for  that.  His  expenses  at  college  are 
paid  partly  by  his  father  and  partly  by  his 
own  efforts.  After  graduating  he  does  nut 
know  where  he  will  go;  that  depends  upon 
what  opportunities  offer,  lie  has  not  in 
mind  any  business  opening  in  Madison  that 
he  intends  to  accept  after  graduation.  He 
never  registered  as  a  voter  in  any  other  place 
than  Madison.  He  further  said:  "I  con- 
sider this  my  home  while  in  college,  and 
have  been  advised  and  believe  that  under  the 
above  facts  I  did  not  come  here  for  a  tem- 
porary purpose  merely,  but  this  is  my  home 
within  the  meaning  of  the  law  of  Wisconsin 
touching  my  ri^t  to  vote  within  the  city  of 
iiadison." 

In  tliese  four  kindred  cases  the  only  ques- 
tion raised  and  argued  before  this  court  is 
as  to  whether  the  respective  plaintiffs,  stu- 
dents at  the  Wisconsin  University,  are  enti- 
tled to  vote  [84]  in  the  city  of  Madison. 
Xo  question  is  made  but  that  if  the  facts 
Ann.  Cas.  1917C.— 26. 
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presented  show  the  plaintiffs  are  lawfully  en- 
titled to  vote  the  defendants  may  be  held 
liable  as  inspectors  of  election  for  such  re- 
fusal.   Gillespie  v.  Palmer,  20  Wis.  544,  558. 

By  sec.  6.51,  Stats.  1915,  the  legislature 
has  prescribed  rules  for  determining  tho 
qualifications  of  electors  and  the  following 
subdivisions  of  that  section  are  material: 

''Second.  Tliat  place  shall  be  considered 
and  held  to  be  the  residence  of  a  person  in 
which  his  habitation  is  fixed,  without  any 
present  intention  of  removing  therefrom,  and 
to  which,  whenever  he  is  absent,  he  has  tlie 
intention  of  returning. 

"Third.  A  person  shall  not  be  considered 
or  held  to  have  lost  his  residence  who  shall 
leave  his  home  and  go  into  another  state  or 
county,  town  or  ward  of  this  state  for  tem- 
porary purposes  merely,  with  an  intention 
of  returning. 

"Fourth.  A  person  shall  not  be  considered 
to  have  gained  a  residence  in  any  town,  ward 
or  village  of  this  state  into  which  he  shall 
have  come  for  temporary  purposes  merely. 

"Fifth.  If  a  person  remove  to  another  state 
with  an  intention  to  make  it  his  permanent 
residence,  he  shall  be  considered  and  held  to 
have  lost  his  residence  in  this  state. 

"Sixth.  If  a  person  remove  to  another 
state  with  the  intention  of  remaining  there 
for  an  indefinite  time  and  as  >a  place  of 
present  residence,  he  shall  be  considered  and 
held  to  have  lost  his  residence  in  this  state, 
r.otwithstanding  he  may  entertain  an  inten- 
tion to  return  at  some  future  period. 

"Ninth.  The  mere  intention  to  acquire  a 
new  residence,  without  removal,  shall  avail 
nothing;  neitlier  shall  removal  without  inten- 
tion." ^ 

In  determining  upon  the  facts  a£  they  ap- 
pear in  the  respective  complaints  as  to 
whether  each  of  these  students  comes  within 
the  requirements  of  the  above  statute,  cer- 
tain principles  have  been  declared  which  are 
helpful  in  solving  the  question. 

Although  intention  is  an  important  Ae- 
ment  of  the  status  of  an  elector,  yet  his  own 
statement  as  to  any  such  mental  resolution 
cannot  of  itself  control  that  element  in  a 
situation  like  [85]  this.  Carter  v.  Sommer- 
meyer,  27  Wis.  665;  Hall  v.  Hall,  26  Wis. 
600,  609. 

The  general  rule  is  that  a  man  must  have 
a  habitation  or  domicile  somewhere  and  that 
he  can  have  but  one  at  the  same  time  for 
one  and  the  same  purpose,  and  that  in  order 
to  lose  one  he  must  acquire  another.  Miller 
V.  Sovereign  Camp  Woodmen  of  World,  140 
Wis.  505,  509.  122  N.  W.  1126.  133  Am.  St. 
Rep.  1095,  28  L.R.A.(N.S.)  178:  Opinion  of 
the  Ju**tice»,  5  Mete.   (Mass.)   587,  589. 

Every  person  can  fix  his  own  residence  pro- 
vided he  makes  it  reasonably  permanent  by 
intending   to  return  thereto  when   a  tempo- 
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rary  job  is  finished.  State  v.  Bosaclci,  154 
Wis.  475,  478,  143  N.  W.  175;  State  v.  Lally, 
134  Wis.  253,  257,  15  Ann.  Cas.  242,  114 
X.  W.  447. 

Attendance  at  an  institution  of  learning 
for  the  sole  purpose  of  acquiring  an  educa- 
tion is  not  of  itself  sufficient  to  establish  the 
student  as  an  elector.  Opinion  of  the  Jus- 
tices, 5  Mete.  (Mass.)  587,  589;  Welsh  v, 
Shumway,  232  111.  54,  88,  83  X.  E.  549; 
Shaefler  v.  Gilbert,  73  Md.  66,  20  Atl.  434, 
435. 

That  mere  attendance  as  a  student  cannot 
of  itself  be  sufficient  to  establish  such  a 
status  has  been  expressly  provided  for  in  a 
number  of  state  constitutions.  For  instance, 
§  3,  art.  II,  Const,  of  New  York,  provides: 
*'For  the  purpose  of  voting,  no  person  shall 
be  deemed  to  liave  gained  or  lost  a  residence 
.  .  .  while  a  student  of  any  seminary  of 
learning."  Under  this  constitutional  provi- 
sion it  has  been  held  that  even  four  years  of 
study  and  express  renouncing  of  all  other 
homes  are  not  sufficient  of  themselves  to  give 
the  status  of  qualified  elector.  In  re  Barry, 
164  N.  Y.  18,  58  N.  E.  12,  62  L.R.A.  831; 
In  re  Goodman,  146  N.  Y.  284,  40  X.  E.  769. 
A  similar  provision  is  found  in  Colorado 
with  the  same  construction  (Parsons  v.  Peo- 
ple, 30  Colo.  388.  70  Pac.  689),  and  in  Mis- 
souri  (Hall  v.  Schoenecke,  128  Mo.  661,  31 
S.  W.  97)  ;  also  in  Pennsylvania  (Lower  Ox- 
ford Contested  Election,  11  Phila.  641,  32 
I^g.  Int.  450). 

[86]  This  constitutional  provision,  how- 
ever, does  not  seem  to  add  anything  to  or 
change  the  general  rule  of  law.  ShaefFer  v. 
Gilbert,  73  Md.  66,  20  Atl.  434,  435;  Pedigo 
V.  Grimes,  113  Ind.  148,  13  N.  E.  700;  Dale 
V.  Irwin,  78  111.  170. 

Much  weight  is  to  be  laid  upon  the  fact 
as  to  whether  or  not  such  student  is  what 
is  commonly  called  "emancipated"  from  his 
family  so  far  as  looking  to  them  for  a  home 
or  a  place  to  which  to  return  or  for  means 
of  support.  Opinion  of  the  Justices,  5  Mete. 
(Mass.)  589;  Putnam  v.  Johnson,  10  Mass. 
488:  Dale  v.  Irwin,  78  111.  170;  People  v. 
Osborn,  170  Mich.  143,  135  X.  W.  921,  40 
L.R.A.(X.S.)  168;  Berry  v.  Wilco.x,  44  Xeb. 
82,  89,  62  X.  W.  249,  48  Am.  St.  Rep.  706; 
Shaeffer  v.  Gilbert,  73  Md.  66,  20  Atl.  434; 
Fry's  Election  Case,  71  Pa.  St.  302,  311,  10 
Am.  Rep.  698. 

Applying,  therefore,  the  standard  of  the 
statutory  requirements  with  the  aid  of  the 
light  from  the  foregoing  decisions,  we  find 
in  the  case  at  bar  a  student  who  registers 
from  Camp  Douglas,  where  his  parents  reside 
and  to  which  place  he  returns  as  opportunity, 
his  vacations,  permit,  and  who  is  dependent, 
in  part  at  least,  upon  that  home  for  his  au- 
port.     His  attending   the   university,  there- 


fore, is  clearly  for  a  "temporary  purpose 
merely,"  under  the  fourth  subdivision  of  sec. 
6.51.  All  the  facts  are  much  more  consistent 
with  Camp  Douglas  being  his  home  within 
the  meaning  of  subdivisions  second  and  third 
of  the  statute  than  with  Madison  being  sucH 
home.  His  abiding  in  Madison,  therefore, 
avails  him  nothing,  for  it  is  the  removal 
specified  in  the  final  clause  of  subdivision 
ninth  quoted  above. 

In  this  case  we  are  of  the  opinion  that  the 
defendants  were  clearly  right  under  the  faets 
as  presented  to  them  in  denying  plaintifT  the 
right  to  vote,  and  the  order  of  the  circuit 
court  overruling  the  demurrer  to  the  com- 
plaint must  be  reversed. 

By  the  Court. — Order  of  the  circuit  court 
reversed,  and  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Siebecker,  J.,  took  no  part. 

[87]  WiNSLOW,  C.J.  {concurring). — The 
general  rules  concerning  the  acquirement  of 
a  voting  residence  are  prescribed  by  the  stat- 
ute, and  these  rules  necessarily  govern  the 
present  cases.  Little,  if  any,  aid  is  to  be 
obtained  from  the  decisions  of  other  courts 
construing  other  statutes.  The  statutory 
provisions  are  quoted  at  length  in  the  opin- 
ion of  the  court  and  need  not  be  repeated. 

Reduced  to  a  single  proposition  they  seem 
to  mean  this  in  substance:  To  acquire  a 
voting  residence  in  an  election  district  one 
must  have  made  it  his  fixed  habitation  ( 1 ) 
for  no  merely  temporary  purpose,  (2)  with- 
out present  intention  of  removal  elsewhere 
or  return  to  his  former  abode  for  residence 
purposes,  and  (3)  with  intention  of  return- 
ing to  such  habitation  whenever  absent  there- 
from. The  purpose  is  not  necessarily  tem- 
porary because  it  is  expected  to  end  at  some 
time  more  or  less  remote  in  the  future. 
Practically  all  human  purposes  have  this 
quality.  So  the  fact  that  the  purpose  is 
to  go  to  school  does  not  necessarily  solve 
the  question,  although  it  seems  clear  that 
the  intent  to  make  change  of  residence  would 
be  less  probable  in  such  case  and  that  the 
evidence  of  other  facts  and  circumstances 
must  be  stronger  in  order  to  overcome  the 
apparent  temporary  nature  of  the  residence 
than  in  the  ordinary  case  of  removal  on  ac- 
count of  change  of  business.  The  solution 
must  be  found  by  inquiring  whether  the 
other  statutory  requirements  are  satisfied; 
and  of  these  requirements  the  second  above 
named  is  the  most  important  and  seems  prac- 
tically to  be  controlling,  namely,  the  require- 
ment that  there  be  no  present  intention 
(i.  e.  intention  existing  at  the  time  of  the 
election)  of  removal  elsewhere  or  ret«rn  to 
the  former  abode  for  residence  purposes. 
Tlie  direct  statement  of  the  voter  as  to  his 
intention  is  not  at  all  ccmtrolliDg  upon  this 
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question.  It  may  be  overcome  by  persuasive 
facts  showing  the  contrary. 

[88]  On  this  subject  two  general  proposi- 
tions may  be  laid  down,  viz.:  If  the  student 
has  a  family  of  his  own  and  removes  the 
sam?  to  the  college  town  and  supports  them 
there,  or  if,  being  separated  from  his  father's 
family  and  earning  his  own  way  wholly  or 
substantially,  he  removes  to  the  college  town, 
these  are  persuasive  circumstances  more  or 
less  conclusive  tending  to  show  an  acquire- 
ment of  a  voting  residence  there.  If,  on  the 
other  hand,  he  have  a  father  or  mother  liv- 
ing, who  maintains  a  family  residence  in 
another  town,  to  which  residence  the  student 
returnB  in  vacation  time,  and  if  such  parent 
f>upports  the  student  wholly  or  substantially, 
these  are  quite  persuasive  circumstances 
tending  to  show  that  there  has  been  no 
change  of  voting  residence,  especially  if  the 
i^tudent  registers  or  describes  himself  as  of 
svLch  family  residence. 

Other  circumstances,  such  as  the  age  of 
the  student,  the  fact,  if  it  is  a  fact,  that  he 
has  already  been  out  in  the  world  earning 
his  own  living,  or  that  he  has  already  had  a 
voting  residence  at  ^ome  place  other  tlian  the 
parental  home,  will  be  entitled  to  weight  in 
determining  the  question.  No  rule  can  be 
laid  down  which  will  at  once  determine  every 
case.  Each  case  must  depend  upon  its  own 
facts. 

It  will  be  seen,  as  said  in  the  beginning  of 
this  opinion,  that  the  legislature  has  laid 
down  the  general  rules  governing  these  cases. 
The  court  can  do  nothing  but  apply  them. 
If  there  be  need  of  change  in  them  the  ap- 
peal must  be  to  the  legislative  branch  of  the 
government. 

Mabshall,  J. — ^I  concur  in  the  opinion  by 
the  Chief  Justice. 
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Introductory. 

The  determination  of  the  eflfect  of  a  resi- 
dence at  a  school  or  a  public  institution  on 
the  right  to  vote  involves,  in  most  jurisdic- 


tions in  the  United  States,  the  interpretation 
of  a  constitutional  provision  in  substantially 
the  following  language:  "For  the  purpose 
of  voting  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence  by  reason  of  his 
presence  or  absence  while  employed  in  the 
service  of  the  United  States,  nor  while  en- 
gaged in  the  navigation  of  the  waters  of  this 
state,  or  of  the  United  States,  or  of  the  high 
seas;  nor  while  a  student  at  any  seminary  of 
learning;  nor  while  kept  at  any  almshouse 
or  other  asylum  at  public  expense;  nor  while 
confined  in  any  public  prison."  In  Maine  the 
following  constitutional  provision  has  been 
adopted :  "The  residence  of  a  student  at  any 
seminary  of  learning  shall  not  entitle  him  - 
to  the  right  of  suffrage  in  the  town  where 
such  seminary  is  located.*'  Sanders  v.  Getch- 
ells,  76  Me.  158,  40  Am.  Rep.  606. 

In  addition  the  question  of  intention  is  of 
course  a  material  one,  each  case*  depending 
largely  on  its  own  facts. 

•  • 

Residence  at  School, 

Rule  in  England. 

In  England  the  rule  with  respect  to  stu- 
dents attending  the  universities  of  Oxford 
and  Cambridge  is  unique.  Members  of 
those  universities  by  section  15  of  the  Reg- 
istration Act  of  1885  are  placed  in  the 
same  class  with  other  citizens  who  occupy 
houses.  But  because  of  the  fact  that  un- 
dergraduates are  not  by  the  rules  of  the 
college  permitted  to  remain  there  during 
vacations  the  continuity  of  the  qualifying 
period  requisite  to  the  establishment  of  a 
voting  residence  is  broken,  and  students  are 
not  permitted  to  vote.  Tanner  v.  Carter,  16 
Q.  B.  D.  (Eng.)  231,  55  L.J.  Q.  B.  27,  53 
L.  T.  N.  S.  663,  34  W.  R.  41,  wherein  the 
court  said:  "The  Reform  Act,  2  &  3  Will. 
4,  c.  45,  8.  78,  did  indeed  enact  that  members 
of  these  universities  should  not  be  qualified 
to  vote  by  their  occupation  of  chambers  in 
any  college  or  hall.  But  s.  15  of  the  Regis- 
tration Act,  1885,  has  repealed  this  section 
and  provided  that  no  person  shall  be  pre- 
vented by  any  other  act  from,  being  regis- 
tered as  a  voter  in  respect  of  his  occupation 
of  such  chambers.  This  last  provision  in- 
cludes any  act  such  as  the  Cambridge  Award 
Act,  which  has  been  referred  to  during  the 
argument.  But  all  that  the  Registration  Act 
does  is  to  leave  the  occupiers  of  these  cham- 
bers in  the  same  position  as  other  persons 
who  occupy  houses,  and  in  the  case  of  ordi- 
nary occupiers  one  of  the  incidents  of  the 
right  to  vote  is  that  there  sliall  have  been 
an  unbroken  residence  for  the  prescribed  pe- 
riod. Sect.  15  of  the  Registration  Act  in 
fact,  enables  occupiers  of  chambers  in  the 
universities  to  acquire  a  right  to  vote,  and 
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in  the  cases  of  fellows  of  colleges,  and  other 
persona  who  reside  continuously,  it  would 
have  a  direct  application.  But  in  the  case 
of  ordinary  undergraduates  the  removal  of 
the  particular  disqualification  under  which 
they  labored  does  not  also  remove  the  dis- 
qualification created  by  the  general  law.  It 
is  admitted  that  during  the  vacations  they 
cannot  inhabit  their  rooms  without  the  leave 
of  the  college  authorities,  and  that  it  rests 
with  these  authorities  to  say  for  how  long 
a  period  they  may  be  admitted  to  live  in 
them  during  the  vacations.  So  that  without 
saying  that  it  is  impossible  for  undergradu- 
ates to  acquire  a  right  to  vote  by  complying 
with  the  conditions  imposed  by  the  legisla- 
ture, it  is  clear  that  the  mass  of  them  can- 
not comply  with  these  conditions,  and  are 
not  entitled  to  vote." 

KuLE  IN  United  ^ates. 

Intention  to  Return  Home. 

The  courts  have  generally  held  that  where 
a  student  attends  college,  intending  to  re- 
turn to  his  former  home  after  his  graduation, 
he  does  not  obtain  a  voting  residence  at  the 
college.  Vanderpoel  v.  0*Hanlon,  53  la.  246, 
6  N.  W.  119,  36  Am.  Rep.  216;  Granby  v. 
Amlierst,  7  Mass.  1;  Opinion  of  the  Justices, 
5  Mete.  (Mass.)  587;  Hall  v.  Schoenecke, 
128  Mo.  661,  31  S.  W.  97 ;  Matter  of  Good- 
man, 84  Hun  53,  31  N.  Y.  S.  1043,  affirmed 
146  N.  Y.  284,  40  N.  E.  769;  Wickham  v. 
Coyner,  30  Ohio  Cir.  Ct.  Rep.  765;  Lower 
Oxford  Contested  Election,  2  Pa.  Co.  Ct.  323; 
Allen  town  Contested  Election  Case,  8  Phila. 
575,  affirmed  1872,  71  Pa.  St.  302,  10  Am. 
Rep.  698;  Linger  v.  Balfour  (Tex.)  149  S. 
W.  795. 

Intention  to  Remain  at  School  To  ten. 

Where  it  is  manifest  that  a  student  does 
not  intend  to  return  home  but  intends  to 
remain  at  the  college  town  an  appreciable 
length  of  time  it  has  been  held  that  he  may 
vote  from  his  college  residence.  See  State  ▼. 
Daniels,  44  N.  H.  383. 

Thus,  it  has  been  held  that  a  student  at 
a  seminary  who  continued  to  reside  at  the 
city  in  which  the  school  was  situated  after 
the  completion  of  his  studies,  remaining  there 
in  all  for  a  period  of  seven  years,  who  had 
procured  a  transfer  of  his  registration  as  a 
voter  to  his  college  residence  and  who  once 
a  year  visited  his  mother  at  his  former  resi- 
dence, manifested  sufficient  intention  of  a 
desire  to  remain  in  the  place  where  the  school 
was  situated  for  some  more  or  less  perma- 
nent length  of  time.  Shaeffer  v.  Gilbert,  73 
Md.  66,  20  Atl.  434. 

In  People  v.  Osborn,  170  Mich.  143,  135 
N.  W.  921,  40  L.R.A.(N.S.)    168,  it  was  de- 


clared that  where  a  student  at  a  college  in- 
tended at  the  time  of  his  entry  to  establish 
a  residence  there  independent  of  his  presence 
at  college  he  was  entitled  to  vote.  The  court 
said:  "The  respondent  in  the  case  at  bar 
appears  to  have  had  no  residence,  in  fact  or 
by  intention,  when  he  went  to  Albion.  If 
we  eliminate  from  the  circumstances  to  be 
considered  the  fact  of  his  presence  at  the 
college,  the  inference  may  still  be  drawn 
that  he  adopted  in  fact  and  by  intention  a 
residence  in  Albion  before  entering  college, 
having  at  the  time,  and  intending  to  have» 
no  other  residence.  I  apprehend  that  if  a 
young  man  of  full  age  was  sent  to  college 
by  his  father,  never  having  acquired  a  resi- 
dence apart  from  that  of  his  father,  and  if 
his  father  and  family  should,  in  good  faith 
for  the  purpose  of  establishing  their  family 
domicil  there,  take  up  a  residence  in  the 
college  town  while  he  was  a  student  there» 
he  would  thereby  gain  a  residence  as  an 
elector.  In  such  a  case  he  would  gain  a 
residence  Vhile  a  student  at  an  institution 
of  learning;'  but  the  fact  that  he  was  & 
student  would  be  a  circumstance  of  no  im- 
portance in  determining  residence.  So  if  the 
family  of  such  a  young  man  should  remove 
from  one  place  to  another  in  the  state,  I 
apprehend  that  he  might  roister  and  vote 
as  an  elector  in  the  community  in  which  his 
father  lived.  In  such  a  case,  he  would  boUi 
lose  and  gain  a  residence  'while  a  student  at. 
an  institution  of  learning.'  A  construction 
of  the  constitution  which  would  deny  him 
the  right  to  reside  where  his  father  resided , 
and  the  right  to  gain  a  residence  elsewhere, 
'while  a  student,'  would  involve  disfranchise* 
ment.  The  law  will  not  permit  students  at 
institutions  of  learning,  by  any  declaration 
of  intention,  to  become  electors  in  the  com- 
munities in  which  such  institutions  are  situ- 
ated. But  if  respondent,  having  no  domicile 
in  good  faith  made  a  domicil  at  Albion,  en- 
tering college  as  a  resident  citizen  of  Albion, 
he  was  entitled  to  vote  there." 

In  Sanders  v.  Getchell,  76  Me.  158,  49 
Am.  Rep.  606,  under  a  constitutional  regula- 
tion providing  that  "the  residence  of  a  stu- 
dent at  any  seminary  of  learning  shall  not 
entitle  him  to  the  right  of  sudrage  in  the 
town  where  such  seminary  is  situated,"  it 
was  held  that  a  student  was  not  barred  from 
acquiring  the  right  to  vote  at  such  institu- 
tion but  that  his  mere  attendance  at  the 
institution  would  not  endow  him  with  the 
right  to  vote  therefrom.  Tlie  court  adhered 
to  the  rule  that  attendance  at  a  school  or 
university  with  the  intention  to  make  such 
place  his  home  for  an  indefinite  period  of 
time  will  give  a  voting  residence,  saying: 
"It  is  clear  enough  that  residing  in  a  place 
merely  as  a  student  does  not  confer  the  fran- 
chise.    Still  a  student  may  obtain  a  voting 


SEIBOLD  V.  WAHL. 

164  Wit.  8t, 


406 


residence,  if  other  conditions  exist  sufficient 
to  create  it.  Bodily  presence  in  a  place 
coupled  with  an  intention  to  make  such 
place  a  home  will  establish  a  domicil  or 
residence.  But  the  intention  to  remain  only 
ao  long  as  a  student,  or  only  because  a  stu- 
dent, is  not  sufficient.  The  intention  must 
be,  not  to  make  the  place  a  home  tempo- 
rarily, not  a  mere  student's  home,  a  home 
while  a  student,  but  to  make  an  actual,  real, 
permanent  home  there;  such  a  real  and  per- 
manent home  there  as  he  might  have  else* 
where.  The  intention  must  not  be  condi- 
tioned upon  or  limited  to  the  duration  of 
the  academical  course.  To  constitute  a  per- 
manent residence,  the  intention  must  be  to 
remain  for  an  indefinite  period,  regardless  of 
the  length  of  time  the  student  expects  to 
remain  at  the  college.  He  gets  no  residence 
because  a  student,  but  being  a  student  does 
not   prevent  his   getting  a   residence   other- 
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Absence  of  Definite  Intention. 

Where  a  student  attending  college  has  no 
intention  to  return  home,  but  is  not  certain 
as  to  the  place  of  his  future  residence,  it 
has  generally  been  held  that  he  may  vote  at 
the  college  town.  In  Dale  v.  Irwin,  78  111. 
170,  undergraduates  at  a  college  w^ho  were 
free  from  parental  control  and  had  no  other 
place  to  go  to  in  the  event  of  sickness  or 
domestic  affliction,  were  considered  to  be  resi- 
dents within  the  meaning  of  the  statute  re- 
quiring a  permanent  alK)de  as  a  residential 
qualification,  the  term  permanent  abode  be- 
ing considered  as  an  abode  which  the  occu- 
pant had  no  present  intention  of  leaving, 
and  they  were  therefore  entitled  to  vote  from 
the  college. 

In  Berry  ▼.  Wilcox,  44  Neb.  82,  62  N.  W. 
249,  48  Am.  St.  Rep.  706,  the  court  laid  down 
the  rule  that  a  student  who  goes  to  a  uni- 
versity, emancipated  from  parental  control, 
with  no  intention  of  returning  to  his  former 
home,  being  uncertain  as  to  his  future  resi- 
dence after  graduation,  has  a  residence  while 
at  the  university  for  the  purpose  of  voting. 
In  that  case  it  was  said:  "The  generally 
accepted  definition  of  'residence,'  when  the 
terra  is  used  with  reference  to  the  qualiflca* 
tion  of  votes,  is  synonymous  with  *domicil,' 
— *that  place  ...  in  which  his  habita- 
tion is  fixed,  without  any  present  intention 
of  removing  therefrom.'  (Story,  Conflict  of 
Laws,  43.)  The  older  cases  and  some  of  the 
modern  ones  require  as  an  essential  element 
the  animus  manendi,  and  construe  this  term 
as  meaning  an  intention  of  always  remain- 
ing. The  supreme  court  of  Iowa  must  have 
adopted  this  rule  in  the  case  of  Vanderpoel 
V.  O'Hanlon,  53  la.  246,  for  in  that  case  it 
Was  held  that   a  student   at  the  state  uni- 


versity was  not  a  resident  of  Iowa  City,  al- 
though he  did  not  know  what  he  would  do 
after  he  graduated,  and  was  not  aware  that 
he  would  leave  Iowa  City.  The  ease  referred 
to  is  one  of  the  latest  cases  in  which  this 
extreme  view  is  taken,  and  the  opinion  cites 
with  approval  the  Opinion  of  the  Judges,  5 
Mete.  (Mass.)  587,  and  Fry's  Election  Case, 
71  Pa.  St.  302.  The  former  case  we  shall 
refer  to  later.  Fry's  Election  Case  is  a  care- 
fully considered  case,  and  its  result  was  to 
hold  that  students  of  a  college  livings  where 
it  is  located,  even  though  they  be  supported 
by  themselves  and  emancipated  from  their 
father's  family  with  no  intention  to  return 
to  his  home,  have  not  such  residence  as  will 
entitle  them  to  vote  at  the  seat  of  a  college, 
lliat  case  was,  however,  professedly  based  to 
a  large  extent  on  early  definitions  of  their 
terms  'inhabitant'  and  'freeman,'  as  well  as 
upon  the  debates  in  the  convention  which 
adopted  the  constitution;  and  as  the  reason- 
ing proceeds  upon  ancient  authorities  the 
case  should  properly  be  considered  as  among 
the  ancient  cases.  It  is  worthy  of  remark, 
however,  that  the  statement  of  facts  shows 
that  the  students  came  to  the  college  for  no 
other  purpose  than  to  receive  an  education 
and  intended  to  leave  after  graduating: 
whereas,  in  the  case  before  us  it  is  only 
agreed  that  their  education  was  the  main 
purpose  of  the  students  in  coming  and  that 
they  had  no  purpose  formed  as  to  their  move- 
ments after  graduation." 

In  Welsh  v.  »Shumway,  232  HI.  54,  83  N. 
E.  540,  it  was  said:  "A  student  in  a  college 
town  is  presumed  not  to  have  the  right  to 
vote.  If  he  attempts  to  vote,  the  burden  i& 
upon  him  to  prove  his  residence  at  that 
place,  and  it  must  be  done  by  other  evidence 
than  his  mere  presence  in  the  town.  (10 
Am.  k  Eng.  Enc.  of  Law  (2d  ed.)  605.) 
The  fact  that  a  student  has  resided  in  a  col- 
lege town  the  necessary  length  of  time  does 
not,  of  itself,  entitle  him  to  vote  there.  If 
he  supports  himself  entirely  by  his  own  ef- 
forts, is  not  subject  to  parental  control, 
regards  the  place  where  the  college  is  situ- 
ated as  his  home,  even  though  he  may  at 
some  future  time  intend  to  remove,  has  the 
intention  of  making  it  his  present  abiding 
place,  and  has  no  positive  and  fixed  inten- 
tion as  to  where  he  will  locate  when  he 
leaves,  he  is  entitled  to  vote;  and  this  may 
be  true  even  thoiigh  he  borrows  money  from 
his  parents  to  help  him  through  college. 
This  latter  fact,  however,  will  greatly  weaken 
his  claim  to  a  residence  in  a  college  town, 
unless  it  be  shown  to  be  purely  a  business 
proposition  between  himself  and  his  parents, 
very  like  what  it  would  be  if  he  borrowed 
from  an  entire  stranger.  A  student  might 
gain  a  residence  in  a  college  town  if  he  was 
paying  for  his  education  out  of  the  money 
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that  his  parents  had  given  him  with  Buch 
an  understanding  as  was  had  in  the  case  of 
one  of  the  students  here  in  question,  where 
the  father  gave  to  each  of  his  children,  when 
they  became  of  age,  $1,500,  and  told  each  to 
use  the  money  as  he  saw  fit — either  to  start 
in  business  or  to  educa.te  himself — ^this  stu- 
dent using  his  to  attend  college.  The  resi- 
dence in  such  college  town  must  be  an  ac- 
tual, bona  fide  one,  with  no  intention  of 
returning  to  the  parental  home  upon  the 
completion  of  the  studies.  The  controlling 
inquiry  in  deciding  the  residence  of  students, 
as  with  all  others,  is,  where  'does  the  party 
actually  make  his  home  and  claim  for  the 
time  to  exercise  the  rights  of  property  or 
of  citizenship  incident  to  or  resulting  from 
permanent  residence?'  Kreitz  v.  Behrens- 
meyer,  .126  111.  141." 

Similarly  in  Pedigo  v.  Grimes,  113  Ind. 
148,  13  N.  E.  700,  it  was  held  that  a  student 
at  a  university  who  intended  to  remain  there 
not  merely  Q£  a  student  but  as  a  resident 
for  some  indefinite  length  of  time  was  enti- 
tled to  vote.  To  substantially  the  same  ef- 
fect see  Putnam  v.  Johnson,  10  Mass.  488; 
Matter  of  Ward,  29  Abb.  N.  Cas.  187,  20 
N.  Y.  S.  606;  Lower  Oxford  Contested  Elec- 
tion, 11  Phila.  641,  32  Leg.  Int.  460. 

But  in  Vanderpoel  v.  O'Hanlon,  63  la.  246, 
5  N.  W.  119,  30  Am.  Rep.  216,  disapproved 
of  in  Berry  v.  Wilcox,  supra,  wherein  it  ap- 
peared that  a  student  attending  the  univer- 
sity at  Iowa  City  who  did  not  know  whether 
he  would  make  that  place  his  home  after  his 
studies  were  completed,  or  whether  he  would 
return  to  his  former  home,  it  was  held  that  he 
could  not  vote  by  virtue  of  his  failure  to  have 
an  afiirmative  intention  to  make  Iowa  City 
his  home  or  residence  after  his  college  course 
was  completed.  The  court  said:  "If  it  was 
the  intention  of  the  plaintiff  to  return  to 
Mitchell  oounty  when  he  had  finished  his 
education,  it  would  probably  be  conceded 
that  his  place  of  business,  within  the  mean- 
ing of  the  constitution,  continued  to  be  in 
Mitchell  county  during  all  the  time  he  was 
absent.  And,  on  the  other  hand,  it  would 
probably  be  admitted,  if,  when  he  went  to 
Iowa  City,  or  at  any  time  thereafter  before 
he  offered  to  vote,  his  intention  was  to  make 
that  place  his  home  and  residence  when  he 
ceased  to  attend  the  university,  that  such 
place  was  and  became  his  place  of  residence 
in  such  sense  that  he  would  have  become  a 
legal  voter  in  Johnson  county.  The  case  is 
somewhat  different  from  these,  for  the  plain- 
tiff had  not  formed  any  intention  of  either 
staying  or  leaving  Iowa  City  when  he  ceased 
to  attend  the  university.  But  in  legal  con- 
templation, we  think,  there  is  no  difference 
between  the  case  before  us  and  the  first 
proposition  above  stated.  It  is  undoubtedly 
true  that  the  residence  of  the  plaintiff  was 


in  Mitchell  county  at  the  time  he  first  went 
to  Iowa  City,  and  it  must  be  equally  true 
that  it  so  continued  until  he  acquired  an- 
other." And  in  Parsons  v.  People,  30  Colo* 
388,  70  Pac.  689,  it  was  held  that  under- 
graduates at  a  university  without  any  defi- 
nite intention  of  settling  anywhere  perma- 
nently did  not  acquire  a  voting  residence. 

The  fact  that  a  student  at  a  seminary  ad- 
dressed a  letter  to  the  mayor  of  the  city 
where  it  was  located  informing  him  of  his. 
desire  to  have  his  name  placed  on  the  list 
of  electors  and  of  his  intention  to  abandon 
his  former  residence  has  been  held  not  to 
establish  a  residence  independent  of  his  resi- 
dence as  a  student  or  to  entitle  him  to  vote. 
Matter  of  MeCormack,  86  App.  I>iv.  362,  83 
N.  Y.  S.  847.  In  the  case  of  In  re  Barry,  164 
X.  Y.  18,  68  N.  E.  12,  52  L.R.A.  831^  » 
N.  Y.  Ann.  Cas.  148,  the  New  York  court 
held  that  a  student  who  entered  a  Roman 
Catholic  seminary  for  the  priesthood,  and 
who  in  accordance  with  the  requirement 
placed  on  ecclesiastical  students  of  that  in- 
stitution renounced  his  former  residence, 
with  the  intention  of  remaining  at  the  semi- 
nary during  his  course  there  and  later  of 
going  wherever  he  was  assigned  to,  had  not 
the  right  to  vote  from  the  seminary  seat. 

However,  in  the  case  of  In  re  Garvey,  147 
N.  Y.  117,  4]  X.  E.  439,  it  appeared  that  a 
student  at  a  theological  seminary  came  to 
the  city  of  New  York  from  the  state  of  Vir- 
ginia and  at  that  time  notified  the  registrar 
of  Warrington,  Va.,  that  he  had  changed  his 
residence  to  the  city  of  New  York  and  also 
at  the  same  time  wrote  the  bishop  at  New 
York  that  he  had  renounced  his  residence 
in  Virginia  and  that  he  intended  to  reside 
and  vote  in  New  York,  and  that  he  had  no 
present  intention  of  assuming  a  residence 
elsewhere  than  in  New  York,  wherefore  he 
requested  that  he  should  be  accepted,  by  vir< 
tue  of  his  residence  at  New  York,  as  a  postu- 
lant at  the  seminary.  It  was  held  that  he 
had  established  a  residence  independent  of 
that  acquired  as  a  student  at  the  seminary 
and  could  vote. 

The  reported  case  leans  to  the  view  that 
to  entitle  a  student  at  a  universitv  to  vote 
there  must  be  cogent  evidence  showing  an 
intention  not  to  return  home  and  some  defi- 
nite purpose  to  stay  at  the  university  town  a 
period  of  time  not  dependent  on  the  course 
at  the  university;  and  accordingly  in  apply- 
ing this  rule  it  maintains  that  a  university 
student,  Avho  returns  to  his  home  during  his 
summer  vacations,  is  partly  dependent  oii 
his  parents  for  support,  and  has  no  inten- 
tion of  staying  at  the  university  town  after 
the  conclusion  of  liis  studies,  cannot  vote. 
To  like  effect,  see  Wadsworth  v.  Wahl,  134 
Wis.  93,  159  N.  W.  550.  But  in  Gross  v. 
Wahl,  164  Wis.  91,  159  N.  W.  549,  the  same 
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court  held  that  a  student  at  a  university 
who  was  self-supporting,  who  had  voted  from 
places  other  than  his  original  home,  and  who 
might  or  might  not  stay  at  the  university 
town  depending  on  the  opportunities  present- 
ing themselves  at  the  end  of  his  course,  was 
entitled  to  vote,  the  court  being  of  the  opin- 
ion that  such  student  showed  an  abandon- 
ment of  his  former  home  and  a  sufficient  in- 
tention to  remain  at  the  university  town  to 
establish  a  residence  there.  To  substantially 
the  same  effect  see  Asbahr  v.  Wahl,  164  Wis. 
89,  159  N.  W.  649. 

Residence  at  Public  InatiPution. 

Where  it  appears,  that  an  inmate  of  an 
almshouse  or  other  public  institution  has 
not  an  intention  of  staying  there  permanent- 
ly,  it  is  generally  held  that  a  residence  for 
voting  purposes  is  neither  acquired  nor  lost. 
Dale  v.  Irwin,  78  111.  170;  Clark  v.  Kobinson, 
88  111.  498;  People  v,  Hanna,  98  Mich.  515, 
57  N.  W.  738;  Order  People  v.  Hagen,  48 
App.  Div.  203,  62  N.  Y.  S.  816,  affirmed  164 
N.  Y.  570,  68  N.  E.  1091;  Esker  v.  McCoy, 
5  Ohio  Dec.  (Reprint)  573,  6  Am.  L.  Rec. 
694. 

Pursuant  to  that  rule  it  has  been  held 
that  a  hospital  patient  did  not  acquire  a  new 
voting  residence  by  a  stay  at  the  hospital. 
Election  Law,  9  Phila.  497,  29  I-eg.  Int.  10<J. 

In  Sturgeon  v.  Korte,  34  Ohio  St.  525, 
wherein  it  appeared  that  an  inmate  of  an 
almshouse  intended  to  remain  there  for  an 
indefinite  period,  this  was  held  to  constitute 
a  residence  and  to  entitle  him  to  vote  there- 
from, no  constitutional  provision  existing  to 
the  contrary. 

The  rule  has  been  laid  down  that  where  a 
resident  or  inmate  of  a  charitable  institu- 
tion has  abandoned  his  home  with  the  inten- 
tion of  making  his  permanent  home  at  the 
institution,  he  may  vote  from  the  precinct 
in  which  the  institution  is  located.  Thus  in 
Stewart  v.  Kyser,  105  Cal.  459,  39  Pac.  19, 
a  member  of  a  veterans'  home  who  intended 
to  live  there  for  the  rest  of  his  life  was  de- 
clared to  have  acquired  a  voting  residence 
there.  The  court  further  ruled  that  the  pro- 
vision of  the  state  constitution  which  de- 
clared that  for  the  purpose  of  voting  no 
person  can  be  deemed  to  have  gained  or  lost 
a  residence  "while  kept  at  any  almshouse  or 
other  asylum  at  public  expense,"  etc.,  did  not 
apply  to  a  situation  where  the  inmate  of  the 
institution  relinquished  his  old  residence  and 
intended  to  make  the  institution  his  perma- 
nent home.  To  the  same  effect  see  Matter 
of  Batterman,  14  Misc.  213,  35  N.  Y.  S.  593; 
Mallannee  v.  Hills,  7  Ohio  Dec.  (Reprint) 
281,  2  Cine.  L.  Bui.  61.  In  Cory  v.  Spencer, 
67  Kan.  648,  73  Pac.  920,  63  L.R.A.  275, 
the  court  asserted  the  same  doctrine  and  in 
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SO  doing  expressly  overruled  Lawrence  v. 
Leidigh,  58  Kan.  594,  50  Pac.  600,  62  Am. 
St.  Rep.  631.  In  Lankford  v.  Gebhart,  130 
Mo.  621,  32  S.  W.  1127,  51  Am.  St.  Rep. 
585,  it  was  held  that  an  intention  to  mako 
a  permanent  change  of  residence  might  be 
gathered  from  acts  as  well  as  words.  In 
that  case  a  member  of  a  soldiers'  home  who 
testified  that  he  was  a  permanent  member 
but  also  that  he  had  no  intention  of  changing 
his  residence  to  that  of  the  soldiers'  home 
was  considered  to  have  changed  his  residence 
to  that  of  the  soldiers'  h<»ne.  The  court  said 
in  this  connection:  *'T1ie  vote  of  Jerry  Sny- 
der, who  voted  for  contestee,  was  rejected. 
Of  this  contestee  complains.  The  evidence 
shows  that  Snyder  had  lived  in  Daviess  coun- 
ty for  many  years,  but  at  the  date  of  the 
election  was  a  member  of  the  soldiers*  home 
at  Leavenworth,  Kansas.  It  did  not  appear 
how  long  he  had  been  a  member  of  the  home. 
Snyder  testified  that  he  was  a  'permanent' 
member  of  the  home  and  was  admitted  free, 
but  testified  further  that  he  had  no  inten- 
tion of  changing  his  residence  from  Daviess 
county  in  this  state  and  that  he  had  been 
home  on  furlough  for  four  months  preceding 
the  election.  The  statute  makes  no  special 
provision  for  such  a  case.  The  legality  of 
the  vote  depended  upon  the  residence  of  the 
voter.  That  was  a  question  of  intention. 
The  testimony  of  Snyder  that  he  had  no  in- 
tention of  changing  his  residence  when  he 
became  a  member  of  the  home  or  afterv^'ard 
mav  be  taken  as  a  mere  conclusion  of  the 
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witness.  A  contrary  intent  may  be  gathered 
from  all  the  circumstances.  The  evidence 
that  he  was  a  permanent  member  of  the 
home  and  that  he  was  not  permitted  to  leave 
it  without  a  license  or  'furlough'  from  a 
manager  would  tend  very  strongly  to  prove 
a  change  of  residence.  Under  the  evidence 
the  court  may  well  have  inferred  that  & 
permanent  residence  was  adopted  in  the  state 
of  Kansas,  and,  in  the  absence  of  any  decla- 
ration of  law,  we  must  presume  that  it  so 
found." 

But  in  Powell  v.  Spackman,  7  Idaho  692, 
65  Pac.  503,  .54  L.R.A.  378,  it  was  held  that 
a  resident  of  a  soldiers'  home  who  intended 
to  make  it  his  permanent  home  could  not 
vote  tlierefrom  under  a  constitutional  provi- 
sion, precluding  inmates  of  public  asylums 
from  voting,  the  court  holding,  however,  that 
the  inmate  could  vote  from  the  residence 
which  he  had  before  entering  the  home.  To 
the  same  effect  see  Matter  of  Smith,  44  Misc. 
384,  89  X.  Y.  S.  1006.  So  in  Wolcott  v. 
Holeomb,  97  Mich.  361,  56  N.  W.  837,  23 
L.R.A.  215,  it  was  said:  "The  soldiers'^ 
home  is  purel}'  eleemosynary  in  character. 
To  hold  otherwise  would  be  contrary  t>sh 
sound  legal  principle  and  good  sense.  Tlic 
title  to  the  act  shows  it.    It  is  not  the  char- 
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aeter  of  the  beneficiaries,  nor  the  cause  of 
their  inability  to  earn  a  living,  nor  the 
reason  for  granting  the  bounty,  which  de- 
termines whether  such  an  institution  is  chari- 
table in  its  character.  An  institution  estab- 
lished and  maintained  for  the  support  of  in- 
<ligent  persons  who  became  blind  or  deaf  in 
the  service  of  their  country  or  state  is  as 
much  eleemosynary  as  one  established  for  the 
support  of  those  who  were  born  blind  or 
deaf,  or  who  have  become  so  from  other 
causes.  All  institutions  in  this  state,  estab- 
lished and  maintained  at  the  public  expense, 
for  the  care,  education,  and  support  of  the 
unfortunate,  belong  to  this  class  of  institu- 
tions, and  are  included  in  the  term  ^asylum,' 
used  in  the  above  clause  of  the  constitution. 
It  is  immaterial  whether  they  are  called 
schools,  retreats,  homes,  or  asylums.  It  is 
equally  immaterial  what  the  feeling  is  which 
prompts  their  erection  and  maintenance.  An 
'asylum'  is  defined  by  Webster  to  be  *an  in- 
stitution for  the  protection  or  relief  of  the 
unfortunate.'  Such  is  its  meaning  as  used 
in  the  constitution.  It  follows  that  one's 
^ntry  and  residence  in  such  an  institution 
partake  of  the  same  character  as  the  insti- 
tution itself,  and  are  likewise  eleemosynary 
in  character.  One  entering  them  cannot,  un- 
der the  constitution,  gain  or  lose  his  resi- 
dence. Inmates  of  the  home  enter  it  for  one 
purpose  only,  and  the  constitution  solemnly 
and  clearly  declares  that  their  status  as  to 
residence  when  they  enter  must  control  while 
they  remain  there.  When  Mr.  Carpenter  en- 
tered the  home,  he  was  a  legal  resident  of 
the  township  of  Woodstock.  He  entered  the 
home  upon  his  own  application,  solely  as  a 
Ijeneficiary,  and  a  resident  of  that  township, 
to  accept  a  well -bestowed  and  deserving  char- 
ity. He  did  not  by  this  act  lose  his  residence 
there,  and  his  intent  is  wholly  immaterial. 
To  permit  his  intent  to  control  would  result 
in  the  practical  annulment  of  this  provision 
of  the  constitution.  The  mischief  intended  to 
be  avoided  is  as  apparent  in  this  case  as  in 
any.  The  inmates  of  the  home  own  no  prop- 
f'rty,  pay  no  local  taxes,  do  no  work  in  or 
for  the  benefit  of  the  municipality,  and  have 
no  pecuniary  interest  in  ita  local  affairs.  In 
fact,  they  have  no  connection  with,  and  stand 
in  no  relation  to,  the  local  municipal  gov- 
ernment. They  occupy  the  state  property, 
and  are  exclusively  under  the  control  and 
management  of  the  state."  To  like  effect  see 
Sinks  V.  Reese.  19  Ohio  St.  306,  2  Am.  Rep. 
397:  State  v.  Willett,  117  Tenn.  334,  97  S. 
W.  299.  But  compare  Renner  ▼.  Bennett, 
21  Ohio  St.  431. 


In  Silvey  v.  Lindsay,  107  N.  Y.  55,  13 
N.  E.  444,  42  Hun  116,  6  X.  Y.  St.  Rep.  157, 
it  was  held  that  an  inmate  of  a  soldiers' 
home  whose  intention  was  to  stay  there  as 
long  as  he  was  permitted,  which  meant  that 
he  would  be  kept  so  long  as  he  waa  unable 
to  support  himself,  could  not  acquire  a  voting 
residence  at  the  institution  although  he  did 
not  lose  his  old  one.  To  tlie  same  effect  see 
Order  Matter  of  Olwell,  64  App.  Div.  630,  6« 
N.  Y.  S.  659,  affirmed  165  N.  Y.  642,  59 
N.  E.  1128,  following  Silvey  v.  Lindsay,  su- 
pra; Erie  Registration  of  Voters,  21  Pa.  Co. 
Ct.  473. 

In  People  v.  Cady,  143  N.  Y.  100,  37  N.  E. 
673,  25  L.R.A.  399,  affirmed  78  Hun  616,  28 
X.  Y.  S.  1110,  wherein  it  appeared  that  a 
vagrant  was  committed  to  prison  on  his  own 
application  and  remained  there  seven  years 
and  testified  that  he  intended  to  stay  there 
until  he  could  do  better,  it  was  held  that 
there  was  not  a  change  of  residence  sufficient 
to  entitle  the  prisoner  to  vote.  The  court 
said:  "It  is  preposterous  to  suppose  that 
the  defendant  had  within  these  rules  and  the 
law  laid  down  in  Silvey  v.  Lindsay,  107  X. 
Y.  55,  and  many  other  cases  found  in  the 
learned  brief  submitted  in  behalf  of  the  Peo- 
ple, made  the  Tombs  his  residence.  He  was 
a  single  man.  The  Tombs  is  not  a  place  of 
residence.  It  is  not  constructed  or  main- 
tained for  that  purpose.  It  is  a  place  of 
confinement  for  all  except  the  keeper  and  his 
family,  and  a  person  cannot  under  the  guise 
of  a  commitment,  or  even-  without  any  com- 
mitment, go  there  as  a  prisoner,  having  a 
right  to  l>e  there  only  as  a  prisoner,  and  gain 
a  residence  there.  We  think  upon  all  the 
evidence  it  is  clear  and  without  reasonable 
dispute  that  the  defendant  was  not  a  resi- 
dent in  the  district  in  which  he  registered-, 
and  are  of  opinion  that  no  error  was  com- 
mitted upon  the  trial  to  his  prejudice." 

In  Matter  of  Griffiths,  16  Misc.  128,  .38 
X.  Y.  S.  953,  it  waa  held  that  a  constitu- 
tional provision  affecting  the  inmates  of  a 
public  institution  was  not  retroactive. 

In  the  case  of  Murray's  Petition,  5  W.  X. 
C.  (Pa.)  9,  it  was  held  that  employees  in  a 
poorliouse  could  vote.  And  in  the  case  of 
Registry  Lists,  10  Phila.  (Pa.)  213,  31  I^g. 
Int.  332,  it  was  held  that  a  former  pauper 
who  had  ceased  to  live  at  the  public  expense 
and  had  remained  at  the  almshouse  for  hire 
did  not  come  within  the  prohibition  of  the 
constitutional  provision  precluding  inmatea 
of  almshouses  and  other  public  asylums  from 
voting. 
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HAMPTON  ET  AL. 

▼. 

NORTH    ABCERICAN    ACCIDENT    IN- 
SURANCE COMPANY. 

Nebraska  Supreme  Court — ^March  18,  19 Id 

99  Neh.  679;  167  N.  W.  111. 


▼erdiot  -*  IHveetioA  •£  Verdlet  —  Ef- 
fect of  Re^ueet  by  Both  Parties. 

Upon  a  jury  trial  in  district  court,  if 
each  party  asks  an  instructed  verdict  in  his 
favor,  the  decision  of  the  court  for  plaintiff 
will  be  sustained  if  a  verdict  could  be  sus- 
tained for  plaintiff  upon  the  evidence  with 
proper  instructions. 

[See  6  Ann.  Cas.  545;  13  Ann.  Cas.  372; 
Ann.  Cas.  1013C  1342.] 

Aeeideat     Inavraaeo    — >    ''Runaias    of 
Dvellias"  -*  Conatrfiotion  of  Phrase* 

The  word  "dwelling"  alone  is  not  common- 
ly used  with  exactly  the  same  meaning  as 
the  words  "dwelling  house."  As  that  word 
is  used  in  a  policy  of  accident  insurance 
covering  injuries  caused  by  the  burninj[^  of 
a  dwelling,  it  is  capable  of  being  understood 
to  mean,  "home  or  place  of  habitation."  If 
the  insured  did  so  understand,  and  the  in- 
surer had  reason  to  suppose  he  so  under- 
stood it,  that  meaning  must  prevail.  Kev. 
St.  1913,  §  7909. 

[See  note  at  end  of  this  case.] 


Appeal  from  District  Court,  Keith  county: 
Gbimes,  Judge. 

Action  by  Mildred  Hamilton  et  al.,  plain- 
tiffs, against  North  American  Accident  In- 
surance Company,  defendant.  Judgment  for 
plaintiffs.  Defendant  appeals.  Tlic  facts 
are  stated  in  the  opinion.     Afi-'irmed. 

H,  E.  Ooodall,  Edward  8t.  Clair  and  IT.  A. 
Dano  for  appellant. 

Wilcox  d  Balligan,  Flickinger  d  Powell 
and  L.  A,  De  Voe  for  appellees. 

[579]  Sedgwick,  J. — These  plaintiffs,  Mil- 
dred Hamilton  and  Clarence  Hamilton,  mi- 
nors, by  their  guardian,  I.  X.  Flickinger,  re- 
covered a  judgment  in  the  district  court  for 
Keith  county  against  the  defendant  on  an 
insurance  policy,  and  the  defendant  has  ap- 
pealed. 

The  policy  was  issued  to  the  mother  of 
these  minors,  and  provided:  "Two  thousand 
dollars  for  loss  of  life  occurring  within  30 
dayR  from  date  of  the  event  causing  the 
[580]  fatal  injury,  provided  the  assured  shall 
sustain  exclusively  by  the  means  hereinafter 
stated,  bodily  injuries,  effected  solely  by  ex- 
ternal, violent  and  accidental  means,  and 
which,  independently  of  all  other  causes,  shall 


be  immediately,  continuously  and  wholly  dis- 
abling, and  which  shall  be  the  sole  and  ex- 
elusive  cause  of  the  death  of  the  assured 
within  the  time  limit  of  this  paragraph,  aa 
follows."  Then  follow  twelve  provisions  pur- 
porting to  limit  the  liability  on  the  policy^ 
the  fourth  being: 

"By  the  burning  of  a  dwellinfr.  hotel,, 
theater,  clubhouse,  lodge  room,  school  build- 
.ing,  office  building,  store  or  barn,  in  which 
the  assured  may  be  burned  by  fire  or  suffo- 
cated by  smoke,  but  this  shall  not  apply  to 
or  cover  the  assured  while  acting  as  a  volun- 
teer or  paid  fireman." 

The  insured  was  a  widow,  who  was  sup- 
porting and  educating,  largely  by  her  own 
efforts,  these  two  young  cliildrpn.  The  evi- 
dence is  that  she  was  attempting  to  extin- 
guish fire  which  had  burned  some  rubbish 
in  the  rear  of  her  dwelling  house  in  the  vil- 
lage of  Ogallala,  and  while  attempting  to 
stamp  out  the  smouldering  fire  her  clothing 
became  ignited.  She  ran  to  a  neighboring 
house,  and  there  the  burning  of  her  clothing 
was  extinguished,  and  she  was  carried  to  her 
own  house,  where  within  a  few  hours  she  died 
from  the  effects  of  the  burns.  One  witness 
who,  from  a  distance  of  "about  a  block,"  saw 
the  clothing  of  the  deceased  take  fire,  was 
asked:  "Q.  Was  this  fire  on  her  own  lot? 
A.  I  should  think  it  would  be  in  the  street,, 
but  I  don't  know."  She  was  also  asked: 
"Q.  Where  was  that  fire?  A.  Right  north 
of  the  fence  around  her  yard;  between  that 
and  the  road.  .  .  .  Q.  State  what  she 
was  doing.  A.  She  had  burned  off  the  weeds 
and  grass,  and  there  was  a  little  cinders  that 
was  burning,  and  she  was  walking  on  that 
and  tramping  it  out  with  her  feet,  so  that  the 
blaze  wouldn't  blow  over  into  her  buildings."^ 
The  defendant  contends  that  this  evidence 
shows  that  the  accident  happened  in  the 
Htreet,  and  not  on  her  premises.  The  partiea 
each  asked  for  an  instructed  verdict,  and  the 
court  directed  a  verdict  for  [581]  plaintiffs, 
lender  the  oft-announced  rule,  we  must  sus- 
tain the  decision  of  the  court  if  a  verdict 
for  the  plaintiffs  could  be  sustained  upon  the 
evidence  with  proper  instructions.  That  is, 
all  issues  of  fact  will  be  considered  as  found 
in  favor  of  the  decision,  and  those  findings 
upon  conflicting  evidence  will  not  be  dis- 
turbed unless  clearly  wrong.  Within  thia 
rule  it  will,  if  necessary  to  support  the  judpr- 
ment,  be  considered  that  the  court  found  that 
the  accident  occurred  upon  the  premises  of 
the  deceased,  and  such  finding  is  not  so  un- 
supported that  we  can  say  that  it  is  clearly 
wrong.  It  is  conceded  that  the  injury  was 
"effected  solelv  bv  external,  violent  and  acci- 
dental  means,  and  was  within  the  terms  of 
the  policy,  unless  excluded  by  the  limiting 
clause.  The  defendant  contends  that  para- 
graph 4  of  the  limiting  clause  above  quoted 
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applies  directly  and  precludes  a  recovery  on 
the  policy.  The  plaintiffs  point  out  that  if 
the  12  limiting  articles  are  construed  as  de- 
fendant contends,  the  result  is  that  the  de- 
ceaseil,  under  tlie  circumstances  in  which  she 
was  placed  at  the  time  of  procuring  the  in- 
surance, had  practically  no  indemnity  by  the 
policy  of  which  her  children  could  avail 
themselves  in  the  event  of  her  accidental 
death,  so  that  with  such  a  construction  of  the 
policy  she  paid  her  premium  practically  with- 
out consideration.  It  is  substantially  alleged 
in  the  reply,  which  is  without  objection  treat- 
ed as  alleging  a  substantial  issue  in  the  case, 
that  the  deceased  understood  when  she  bought 
the  policy  that  her  children  were  protected 
by  the  policy  against  any  fatal  accident  that 
might  happen  to  her  while  she  was  at  her 
home;  that  the  defendant  company  knew  that 
she  so  understood  the  policy  and  purposely 
led  her  to  rely  upon  the  inrurance  with  that 
meaning.  The  word  '^dwelling''  alone  is  not 
commonly  used  with  exactly  the  same  mean- 
ing as  the  words  "dwelling  house.''  Web- 
ster's New  International  Dictionary  defines 
"dwelling,"  as  "habitation;  place  or  house  in 
which  a  person  lives."  The  words  "dwelling 
house"  are  given  a  much  more  restricted 
meaning.  The  trial  court  was  asked  to  find 
that  [582]  this  insurance  company  took  the 
money  of  this  woman  and  gave  her  a  policy 
in  which  it  agreed  to  pay  her  children  "two 
thousand  dollars  for  loss  of  life  occurring 
within  30  days  from  date  of  the  event  caus- 
ing the  fatal  injury,"  and  then  followed  that 
agreement  with  a  long  list  of  provisions  of 
such  a  nature  as  to  practically  deprive  the 
children  of  any  protection  whatever.  The 
trial  court  considered  that  the  use  of  the 
word  "dwelling"  instead  of  the  expression 
"dwelling  house"  might  reasonably  be  under- 
stood by  the  insured  to  include  her  "habita- 
tion" or  home  place,  that  the  insurer  had  rea- 
son to  believe  that  she  did  so  understand  it, 
and  that  section  7909,  Rev.  St.  1913,  applies: 
"When  the  terms  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  parties 
to  it,  that  sense  is  to  prevail  against  either 
party  in  which  he  had  reason  to  suppose  the 
other  understood  it." 

Under  the  peculiar  circumstances  of  this 
case,  we  cannot  say  that  the  trial  court  was 
wrong,  and  the  judgment  is 

Affirmed. 

KOTE. 

Coastr«otlon  of  Prorlsloa  in  Aeoldent 
Insuraaoe  Policy  RelatinK  to  Injury 
''Cansed  by  Bumins  of  Bnildins**  or 
Similar  Phrase. 

The  construction  of  a  provision  in  an  ac- 
cident insurance  policy  relating  to  injuries 
"caused  by  the  burning  of  a  building"  or  a 
similar  phrase  is  discussed  in  the  note  to 


Wadsworth  v.  Canadian  R.  Ace.  Ins.  Co. 
Ann.  Cas.  1913A  546.  In  thai  case  the 
court,  in  construing  a  clause  in  an  accident 
insurance  policy  which  provided  for  double 
payment  if  the  injuries  were  caused  by  the 
burning  of  a  building  in  which  the  insured 
was  at  the  commencement  of  the  fire,  held 
that  there  could  be  no  recovery  under  the 
clause  where  the  evidence  showed  that  the 
insured  entered  a  building  with  a  lighted 
lantern  which  either  exploded  or  was  over- 
turned and  broken  by  him  while  ifi  a  fit,  so 
that  he  was  enveloped  with  fire  and  fatally 
injured,  no  injury  being  done  by  the  fire  to 
the  building  and  its  contents.  It  was  also 
held  that  the  amount  of  damages  recoverable 
was  not  controlled  by  a  clause  in  the  policy 
limiting  the  payment  to  one-tenth  the  amount 
otherwise  payable  if  the  injuries  to  the  in- 
sured were  caused  by  fits  and  it  was  on  that 
point  that  the  decision  was  reversed  in  Wads- 
worth  V.  Canadian  R.  Ace.  Ins.  Co.  28  Ont. 
L.  Rep.  537.  An  appeal  from  the  latter  de- 
cision was  subsequently  discussed  in  Wads- 
worth  V.  Canadian  R.  Ace.  Ins.  Co.  49  Can. 
Sup.  Ct.  115,  Ann.  Cas.  1914C  306. 

In  the  reported  case  it  appears  that  tlie 
insurance  policy  on  which  the  action  was 
brought  made  the  insurer  liable  for  the  death 
of  the  insured  caused  by  certain  enumerated 
"external,  violent  and  accidental  means,"  in- 
cluding "the  burning  of  a  dwelling."  The 
insured  was  fatally  burned  while  attempting 
to  extinguish  a  fire  which  had  burned  some 
rubbish  in  the  rear  of  her  dwelling  house. 
The  court  applying  a  statute  providing  that 
when  the  terms  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  parties 
to  it,  that  sense  is  to  prevail  against  either 
party  in  which  he  had  reason  to  suppose  the 
other  understood  it,  held  that  in  the  use  ol 
the  word  "dwelling"  the  insurer  had  reason 
to  believe  that  the  insured  understood  the 
word  to  Include  her  habitation  or  homeplace 
and  consequently  that  the  insurer  was  liable 
under  the  policy. 

In  but  one  other  recent  case,  apparently, 
has  a  similar  clause  of  an  accident  insurance 
policy  been  construed.  In  Maryland  Cas- 
ualty Co.  V.  Edgar,  203  Fed.  656,  122  C.  C.  A. 
52,  the  action  was  brought  on  a  policy  pro- 
viding for  double  indemnity  if  the  insured 
sustained  injuries  in  consequence  of  the  burn- 
ing of  a  building  while  the  insured  was  there- 
in. It  appeared  that  the  insured  went  into 
the  cellar  at  his  home  to  investigate  the 
flooding  of  the  cellar  as  the  result  of  a  rain- 
storm. Being  unable  to  see  he  lighted  a 
match  which  he  threw  down  while  it  was  still 
glowing.  As  the  match  reached  the  w*ater 
there  was  an  explosion  of  gasoline  which  in- 
jured the  insured  so  that  he  died,  the  ex- 
plosion evidently  being  due  to  the  fact  that 
a  can  of  gasoline  left  in  the  cellar  had  been 
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overturned  by  the  inrush  of  water  cauBing 
the  gasoline  to  float  on  the  surface  of  the 
water.  It  was  held  that  there  could  be  no 
recovery  under  the  double  indemnity  clause. 
The  court  said:  "We  are  unable  to  perceive 
that  Edgar  sustained  the  injury  of  which  he 
died  in  consequence  of  the  burning  of  a  build- 
ing. Continued  study  of  the  language  of  the 
witnesses  but  strengthens  the  conviction  that 
he  was  burned  by  the  explosion  of  the  gaso- 
line and  before  the  building  commenced  burn- 
ing. Undoubtedly  there  was  in  a  somewhat 
technical  sense  a  burning  of  the  building; 
but  this  was  started  by  the  flame  which 
burned  Edgar,  and  was,  at  the  time  he  was 
injured,  either  not  yet  started  or  was  en- 
tirely too  slight  to  have  caused  his  injury. 
The  language  of  the  policy  is  entirely  unam- 
biguous. By  its  terms  the  burning  of  a 
building  must  have  had  a  causal  connection 
with  the  injury.  Thete  clearly  was  no  such 
connection  here.  In  fact,  the  burning  of  th« 
building  was  not  even  contemporaneous  with 
the  injury  to  Edgar,  but  followed  it.  Beyond 
question  his  injury  was  caused  by  the  burn- 
ing of  gasoline  within  a  building.  ...  If 
the  parties  here  intended  double  indemnity 
for  an  injury  received  in  consequence  of  the 
burning  of  the  contents  of  a  building,  they 
assuredly  have  not  so  expressed  their  agree- 
ment, and  we  must  interpret  their  perfectly 
unambiguous  contract  according  to  the  plain, 
ordinary  meaning  of  the  words  used  by  them. 
Beyond  all  cavil  gasoline  is  not  a  part  of  a 
building.  And,  although  the  burning  of  the 
building  may  result  from  an  explosion  of 
gasoline  in  the  building,  it  cannot  be  said 
that  one  burned  solely  by  such  explosion  has 
been  injured  in  consequence  of  the  (subse- 
quent) burning  of  the  building" 
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designated,  where  such  objections  were  not 
presented  to  the  court  below,  nor  assigned  as 
error  on  the  appeal. 

ETldence  -*-  Hearinc  on  Tranaoript  of 
Former   Evidenee  •—  Due   Proceaa   of 
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V. 

DE  Ui  BAMA. 


United  States  Supreme  Court— May  1,  1916. 


Z41  V.  8,  154;  ae  S,  Ct.  618. 


Appeal  and  Error  —  Scope  of  RoTiew  — - 
Objeotiona  Not  Made  Below. 

The  Federal  Supreme  Court  will  not  reverse 
a  decree  of  the  supreme  court  of  the  Philip- 
pine Islands  on  objections  that  a  division  of 
the  conjugal  property  could  not  be  asked  in 
a  divorce  suit  in  the  Philippine  courts,  but 
must  proceed  on  the  footing  of  a  decree  al- 
ready made,  and  that  the  judge  of  first  in- 
stance who  decided  the  cause  was  illegally 


Due  process  of  law  does  not  forbid  the 
hearing  of  a  cause  upon  a  transcript  of  evi- 
dence formerly  heard  in  court,  especially 
where  the  course  pursued  has  the  assent  of 
the  parties. 

Appeal  and  Error  —  Record  —  Pre- 
sumptions —  Separation  of  Conjugal 
Property. 

Taking  the  date  of  a  divorce  decree  as  the 
date  for  liquidating  the  wife's  claim  for  a 
division  of  the  conjugal  property  cannot  be 
held  erroneous  on  appeal  to  the  Federal  Su- 
preme Court  from  a  decree  of  the  supreme 
court  of  the  Philippine  Islands,  on  the 
grounds  that  there  was  no  formal  decree  of 
separation  of  the  property,  and  no  such  in- 
ventory as  was  required  by  law,  where  there 
is  nothing  in  the  record  sufficient  to  control 
the  opinion  of  the  latter  court  that  the  meth- 
od adopted  by  the  judge  of  first  instance  "in 
liquidating  the  assets  of  the  conjugal  part- 
nership was  substantially  in  accord  with  the 
method  prescribed  in  the  code." 

Judgments  —  Interest  —  From  "Wbat 
Date  Judgment  Reduced  on  Ap- 
peal. 

The  allowance  of  interest  on  a  decree  for 
the  division  of  the  conjugal  property  from 
the  date  of  a  divorce  decree  in  the  wife's 
favor  is  within  the  discretion  of  the  court, 
notwithstanding  the  success  of  the  husband 
in  reducing  the  amount  on  appeal,  where 
that  was  the  date  at  which,  but  for  the  de- 
lays of  the  law,  the  wife  would  have  received 
her  dues,  the  husband  having  had  the  use 
of  the  money  in  the  meantime. 

[See  note  at  end  of  this  case.] 
Appeal  and  Error  —  Mode  of  Review  — > 

Diroroe  Decree  in  Philippine  Islands. 

Appeal,  not  writ  of  error,  is  the  proper 
mode  of  reviewing  in  the  Federal  Supreme 
Court  a  decree  of  the  supreme  court  of  the 
Philippine  Islands  in  a  suit  by  a  wife  for 
divorce,  alimony  pendente  lite,  and  a  divi- 
sion of  the  conjugal  property. 

Error  to  and  appeal  from  Supreme  Court 
of  Philippine  Islands. 

Action  by  Agueda  Benedicto  De  la  Rama, 
plaintiff,  against  Esteban  De  la  Rama,  de- 
fendant. Judgment  for  plaintiff  in  trial 
court.  Judgment  affirmed  by  Supreme  Court 
of  Philippine  Islands.  Defendant  appeals 
and  brings  error.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Rufus  8.  Day,  Charles  Edmond  Cotterill 
and  Edmund  TF.  Van  Dyke  for  plaintiff  in 
error  and  appellant. 

Frederic  R.  Coudert  and  Howard  Thayer 
Kingsbury  for  defendant  in  error  and  ap- 
pellee. 
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[157]  Holmes,  J. — This  is  a  suit  by  a  wife 
for  divorce,  alimony  pendente  lite  and  a  di- 
vision of  the  conjugal  property.  It  has  been 
before  this  court  in  the  first  aspect,  201  U. 
S.  303,  and  now  comes  here  on  matters  af- 
fecting the  division  of  property,  beginning 
with  the  fundamental  objection  that  the  di- 
vision could  not  be  asked  in  the  divorce  suit 
but  must  proceed  on  the  footing  of  a  decree 
already  made.  As  to  this  it  is  enough  to  say 
that  no  such  error  was  assigned  as  a  ground 
for  appeal,  and  the  objection  comes  too  late. 
At  the  previous  stage  the  right  of  the  plain- 
tiff to  her  proportion  of  the  conjugal  prop- 
erty, to  alimony  pending  suit  and  to  other 
allowances  claimed,  was  said  to  be  the  basis 
of  our  jurisdiction.  201  U.  S.  318.  De  Vil- 
lanueva  v.  Villanueva,  239  U.  S.  293,  294, 
36  S.  Ct.  109,  60  U.  S.  (L.  ed.)  293.  The 
Court  of  First  Instance  bad  jurisdiction  of 
the  subject-matter,  and  the  separation  or 
union  of  the  two  causes  was  merely  a  ques- 
tion of  procedure  and  convenience.  The  de- 
fendant impliedly  [158]  admitted  the  ju- 
risdiction by  pleading  that  there  was  no 
common  property  and  that  ''therefore"  the 
separation  should  be  denied.  After  the  mat- 
ter had  been  adverted  to  by  the  trial  judge 
and  the  joinder  declared  proper  it  was  dealt 
with  as  legitimate  by  the  Supreme  Court  and 
upon  a  petition  for  rehearing  the  only  ob- 
jections urged  by  the  defendant  concerned 
matters  of  detail.  There  is  every  reasoii  that 
the  local  practice  sanctioned  in  this  case  by 
the  local  courts  should  not  be  disturbed. 

The  next  error  alleged  in  argument  also 
was  not  assigned.  It  is  that  Judge  Norris 
who  first  heard  the  evidence  having  resigned. 
Judge  McCabe,  of  the  Court  of  First  In- 
stance, who  finally  decided  the  separation 
of  conjugal  property,  was  designated  by 
Judge  Ross  (before  whom  otherwise  the  case 
would  have  come),  on  the  ground  that  the 
latter  was  disqualified;  and  that  Judge  Ross 
had  no  power  to  do  so  under  the  Code  of 
Civil  Procedure  then  in  force.  Upon  this 
point  again  we  should  not  disturb  the  course 
adopted  by  the  local  tribunals  without 
stronger  reasons  than  are  ofTered  here  and 
therefore  do  not  discuss  the  question  at 
length.  The  parties  could  have  agreed  in 
writing  upon  a  judge  and  they  did  agree  in 
writing  at  a  later  stage  that  Judge  McCabe 
should  decide  the  case  without  waiting  for 
the  action  of  the  assessors  whom  the  law  pro- 
vides to  assist  upon  matters  of  fact.  This 
objection  like  the  preceding  seems  not  to 
have  been  even  suggested  to  the  Supreme 
Court  of  the  Philippines.  To  listen  to  it 
now  would  be  not  to  prevent  but  to  accom- 
plish an  injustice  not  to  be  tolerated  except 
under  the  most  peremptory  requirement  of 
law. 

The  next  point  argued,  again  not  assigned 
as  error,  is  that  it  seems  from  the  opinion 


of  the  judge  of  first  instance  that  the  trial 
was  had  upon  the  evidence  that  had  been 
offered  before  Judge  Norris.  If  we  are  to 
assume  the  fact,  it  is  a  most  extraordinary 
suggestion  that,  even  though  the  parties 
seem  to  have  assented  to  the  course  [159] 
pursued,  due  process  of  law  forbids  a  hear- 
ing upon  a  transcript  of  evidence  formerly 
heard  in  court.  We  shall  say  no  more  upon 
this  point. 

The  errors  that  were  assigned  may  be  dis- 
posed of  with  equal  brevity.  The  first  one  is 
the  taking  of  July  o,  1902,  the  date  of  the 
decree  of  divorce,  afterwards  affirmed,  as 
the  date  for  liquidating  the  wnfe*s  claim.  It 
is  urged  that  there  was  no  formal  decree  of 
separation  of  the  property  and  that  until 
such  an  order  had  been  made  the  court  had 
no  right  to  enter  a  judgment.  It  also  is 
argued  that  there  was  no  such  inventory  as 
was  required  by  law.  But  the  testimony  and 
other  evidence  are  not  before  us,  and,  apart 
from  our  often  stated  unwillingness  to  in- 
terfere with  matters  of  local  administration 
unless  clear  and  important  error  is  shown,, 
there  is  nothing  in  the  record  sufiicient  to 
control  the  opinion  of  the  Supreme  Court  of 
the  Islands  that  'the  method  adopted  by 
[the  judge  of  first  instance]  in  liquidating 
the  asssets  of  the  conjugal  partnership  was 
substantially  in  accord  with  the  method  pre- 
scribed in  the  code.'  We  disallow  the  at- 
tempt to  reopen  some  questions  of  detail  such 
as  a  charge  of  estimated  profits,  upon  this 
and  other  grounds.  See  Piza  Hermanos  v. 
Caldentey,  231  U.  S.  690,  34  S.  Ct.  253,  58 
U.  S.  (L.  ed.)  439. 

The  only  remaining  item  is  charging  in- 
terest on  the  judgment  from  July  5,  100*2. 
But  that  was  the  date  at  which  but  for  the 
delays  of  the  law  the  wife  would  have  re- 
ceived her  dues,  the  husband  has  had  the  use 
of  the  money  meanwhile,  and  we  are  not 
prepared  to  say  that  it  was  not  at  least 
within  the  discretion  of  the  court  to  allow 
the  charge,  notwithstanding  the  success  of 
the  husband  in  reducing  the  amount  on  ap- 
peal. Stoughton  V.  Lynch,  2  Johns.  Ch.  (K. 
Y.)  209,  219;  Hollister  v.  Berkley,  11  N.  H. 
501,  511.  See  Barnhart  v.  Edwards,  128  Cal. 
572,  61  Pac.  176;  McLimans  v.  Lancaster, 
65  Wis.  240,  26  N.  W.  566;  Rawlings  v.  An- 
heuser-Busch Brewing  Assoc.  69  Neb.  34,  94 
X.  W.  1001.  A  discretion  is  recognized  even 
in  actions  of  tort.  Kddy  v.  [160]  Lafayette^ 
163  U.  S.  456,  467,  16  S.  Ct.  10S2,  41  U.  S. 
(L.  ed.)  225:  Frazcr  v.  Bigclow  Carpet  Co. 
141  Mass.  126,  4  X.  E.  620.  The  judgment 
upon  the  appeal  will  be  alTirnied  and  the 
writ  of  error  dinmissed.  De  La  Rama  v.  De 
La  Rama,  201  U.  S.  303,  26  S.  Ct.  485,  50 
V.  S.  (L.  ed.)  765;  Gsell  v.  Insular  Collector 
of  Customs,  239  U.  S.  93,  30  S.  Ct.  39,  60 
U.   S.    (L.   ed.)    163. 

Writ  of  error  dismissed.    Judgment  affirmed. 
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Biffkt  t«  Imtesest  pn  Judcment  m»  Af- 
fected by  ModifleatioB  of  Judsment 
ea  Appeal, 

Introductory,  413. 

Judgment   Reduced   or   Increased   by   Order, 

413. 
Judgment  Reduced  by  Remittitur,  415. 
Judgment  Remanded  for  Computation,  415. 

Introductory. 

The  right  to  interest  on  a  judgment  as 
affected  by  the  modification  of  that  judgment 
on  appeal  resolves  itself  into  the  question, 
not  of  the  right  to  interest  thereon  in  a 
general  sense,  but  of  the  time  from  which 
interest  should  be  allowed.  That  is  to  say, 
where  a  judgment  or  decree  is  modified  on 
appeal  by  increasing  or  reducing  its  amount, 
the  question  arises  whether  interest  should 
be  allowed  on  the  amount  as  finally  deter- 
mined from  the  date  of  the  original  entry  or 
filing  of  the  judgment,  or  from  the  date  of 
the  judgment  as  modified.  The  decisions  pass- 
ing on  that  question  are  so  conflicting  that  ap- 
parently no  general  rule  can  be  formulated 
with  respect  to  the  time,  but  each  case  must 
depend  on  its  own  facts  and  circumstances. 

Judgment  Induced  or  Increased  by 

Order, 

While  apparently  no  general  rule  is  de- 
ducible  from  the  decisions  passing  on  the 
question  with  respect  to  the  date  from  which 
interest  accrues  on  a  judgment  which  is  re- 
duced or  increased  in  amount  by  the  order 
of  the  appellate  court,  it  will  be  observed 
that  in  a  majority  of  the  ca8es  cited  infra, 
interest  is  held  to  run  from  the  date  of  the 
original  judgment  or  decree  appealed  from, 
and  not  from  the  date  of  the  judgment  as 
modified. 

In  the  reported  case  it  is  held  that  it  is 
within  the  discretion  of  the  court  to  allow 
interest  on  a  judgment  for  a  division  of  the 
conjugal  property,  from  the  date  of  the  di- 
vorce decree  in  a  suit  by  a  wife  for  divorce, 
alimony  pendente  lite,  and  a  division  of  the 
conjugal  property,  notwithstanding  the  suc- 
cess of  the  husband  in  reducing  on  appeal  the 
amount  allowed  to  the  wife. 

In  Black  v.  Carrollton  R.  Co.  10  La.  Ann. 
33,  63  Am.  Dec.  586,  after  reducing  the  ver- 
dict in  the  case  on  appeal  in  conformity  to 
the  views  of  the  court,  the  court  allowed  in- 
terest on  the  judgment  as  reduced  from  the 
date  of  the  judgment  appealed  from. 

In  the  case  of  Ex  p.  Republic  of  Columbia, 
195  U.  S.  604,  25  S.  Ct.  107,  49  U.  S.  (L. 
od.)  338,  it  appeared  that  in  a  prior  proceed- 
ing a  decree  of  the  circuit  court  affirmed  an 
award  against  the  Republic  of  Columbia  after 


,  D£  LA  RAHA.  413 

B,  134. 

rejecting  certain  items,  and  ordered  interest 
to  be  paid  on  the  remainder  from  the  date 
fixed  by  the  award.  On  appeal  to  the  United 
States  Supreme  Court  in  Columbia  v.  Cauca 
Co.  190  U.  S.  524,  23  S.  Ct.  704,  47  U.  S.  (L. 
ed.)  1159,  that  court  disallowed  other  items 
and  made  a  decree  reversing  the  decree  below, 
and  remanding  the  case,  ''with  directions  to 
enter  a  decree  confirming  the  award  for  and 
up  to"  a  sum  stated  which  was  less  than  the 
amount  allowed  by  the  decree  below.  In  the 
opinion  the  items  were  treated  as  separate 
matters,  ''some  of  which,"  it  was  said,  "may 
be  disallowed  without  aflTecting  the  rest." 
The  court  held  that  this  opinion  did  not 
prohibit  the  circuit  court  from  thereupon 
entertaining  a  decree  for  the  sum  stated,  with 
interest  from  the  date  so  fixed,  viz.,  the  date 
fixed  for  payment  by  the  award. 

In  Soudan  Planting  Co.  v.  Stevenson,  100 
Ark.  384,  140  S.  W.  271,  when  the  first  decree 
was  rendered  by  the  chancery  court,  it  found 
the  amounts  of  the  payments  that  were  due 
and  the  date  of  their  maturity,  and  allowed 
interest  thereon  from  that  date  to  the  date 
of  the  decree,  and  rendered  judgment  for  the 
principal  debt  and  such  interest,  and  by  vir- 
tue of  the  statute  (Kirby's  Dig.  §  5387)  the 
judgment  so  rendered  then  bore  interest  until 
it  was  satisfied.  On  appeal,  the  supreme  court 
set  aside  only  so  much  of  the  decree  of  the 
chancery  court  as  dismissed  that  part  of  the 
cross-complaint  which  sought  damages  on 
account  of  the  failure  to  reform  a  contract, 
but  it  was  expressly  held  by  the  supreme 
court  that  "in  other  respects  the  decree  is 
affirmed."  It  was  further  held  that  the  pro- 
ceedings should  be  suspended  in  order  that 
the  court  might  determine  the  damages,  if 
any,  to  which  the  plaintiff  was  entitled;  and 
the  cause  was  then  remanded  to  recoup  such 
damages,  if  any.  But  the  amount  of  the 
first  decree  was  not  reversed;  and  its  execu- 
tion was  stayed  only  till  the  issue  as  to 
whether  the  plaintiff  was  entitled  to  damages 
had  been  determined.  On  the  remand  of  the 
case  it  was  decided  that  he  was  not  entitled 
to  any  damages,  and  the  cross-complaint  seek- 
ing such  damages  was  dismissed,  which  action 
of  the  chancery  court  was  affirmed.  Under 
that  state  of  facts,  and  the  Arkansas  rule 
that  interest  due  at  the  time  of  the  rendition 
of  a  judgment  becomes  a  part  of  the  amount 
of  that  judgment,  and  that  the  judgment 
should  be  rendered  for  an  amount  which  will 
include  the  principal  of  the  debt  and  also 
the  interest  thereon  to  the  date  of  the  rendi- 
tion of  the  judgment,  and  by  virtue  of  the 
statute  (Kirby's  Dig.  §  5387)  providing  that 
all  judgments  shall  bear  interest  from  their 
date  until  satisfied,  the  court  held  that,  by 
this  action,  the  stay  of  the  original  decree 
was  removed  and  that  that  decree,  fixing  the 
amount  of  the  principal  and  interest  to  the 
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date  of  its  rendition,  and  declaring  that  the 
amount  of  the  judgment  thus  rendered  should 
bear  interest  from  the  date  of  rendition  there- 
of, was  left  in  full  force  and  effect;  and  that, 
on  the  second  hearing,  the  chancery  court 
should  have  entered  a  decree  dismissing  the 
cross-complaint  and  directing  the  enforcement 
of  the  first  decree. 

Where,  in  an  action  for  the  wrongful  cut- 
ting of  timber,  the  first  judgment  was  for 
a  certain  sum,  ''with  interest  from  the  time 
of  the  cutting,"  but  this  was  reversed,  and 
the  court  was  directed  to  enter  judgment  for 
a  larger  sum,  "with  interest,"  it  was  held 
that  the  only  reasonable  construction  which 
could  be  placed  on  the  expression  "with  in- 
terest" under  such  circumstances  was  that  in- 
terest was  to  be  allowed  from  the  same  date 
as  allowed  by  the  trial  court  in  the  original 
judgment.  Everett  v.  Gores,  02  Wis.  527, 
66  N.  W.  616. 

In  Calif omia  it  is  provided  by  statute  (Act 
of  March  30,  1868;  Stats.  1867-8,  p.  553)  that 
all  final  money  judgments  bear  interest  from 
their  date  at  a  specified  rate.  Thereunder, 
it  has  been  held  that,  in  modifying  such  a 
judgment,  it  is  not  necessary  for  the  court 
to  say  anything  about  interest,  for  if  interest 
is  due  on  the  judgment,  it  follows  as  a  mat- 
ter of  course.  Dougherty  v.  Miller,  38  Cal. 
548.  Likewise  it  has  been  held  that  a  final 
money  judgment  which  is  only  slightly  modi- 
fied in  its  amount  and  is  otherwise  left  intact, 
is  not  set  aside  by  an  order  of  the  court  so 
modifying  it,  so  as  to  prevent  the  computa- 
tion of  interest  thereon  from  its  date,  under 
the  statute.  Clark  v.  Dannam,  46  Cal.  204. 
Another  statute  (Code  Civ.  Pro.  §  1035) 
requires  the  clerk  to  include  in  the  judgment 
entered  up  by  him  "any  interest  on  the 
verdict  or  decision  of  the  court  from  the  time 
it  was  rendered  or  made."  In  Bamhart  v. 
Edwards,  128  Cal.  572,  61  Pac.  176,  adopting 
opinion  57  Pac.  1004,  on  appeal  from  a  judg- 
ment of  the  lower  court,  the  supreme  court 
directed  that  certain  items  should  be  deducted 
from  the  amount  of  the  findings,  that  the 
conclusions  of  law  should  be  correspondingly 
amended,  and  that  judgment  should  be  entered 
in  accordance  with  the  findings  thus  correct- 
ed. More  than  two  years  later  the  lower 
court  by  its  order  caused  to  be  entered  a 
judgment  corrected  as  directed,  the  amount 
found  being  ''the  amount  now  due  for  prin- 
cipal and  interest  upon  the  said  debt,  etc. 
with  interest  thereon,  etc.,  from  the  date 
of  this  decree."  It  was  held  that  the  "deci- 
sion" of  the  lower  court  was  made  the  day 
on  which  it  filed  the  findings  of  fact;  that  its 
action  in  correcting  its  original  findings  was 
not  its  "decision"  but  an  act  performed  under 
the  direction  of  the  supreme  court;  and  that 
the  correction  of  the  findings,  as  well  as  the 
judgment  to  be  entered  thereon,  related  to  the 


time  when  the  findings  were  originally  filed. 
Hence,  it  was  held  that  the  plaintiff  was 
entitled  to  interest  on  the  debt  at  the  statu- 
tory rate,  from  the  date  of  the  filing  of  the 
original  findings. 

In  Montgomery  Iron  Works  Co.  v.  Capital 
City  Ins.  Co.  162  Ala.  420,  50  So.  358,  the 
original  decree  as  rendered  below  adjudged 
the  liability  of  one  of  the  defendants  to  be 
$0,200,  $5,520  being  principal  and  the  re- 
mainder interest  from  the  date  of  the  filing 
of  the  bill.  On  appeal  the  supreme  court 
found  the  principal  sum  to  be  erroneous,  hold- 
ing that  it  should  have  been  $4,600,  and  aa 
to  that  defendant  the  decree  appealed  from 
was  in  all  other  respects  affirmed,  but  the 
cause  was  remanded  for  further  proceedings 
below.  There  the  court  calculated  the  interest 
on  the  principal  fixed  by  the  supreme  court 
from  the  date  of  the  bill  to  the  date  of  the 
decree  as  corrected  (May  23,  1004)  and,  con- 
stituting that  combined  sum  principal,  then 
rendered  judgment  for  that  sum,  with  interest 
thereon  from  the  date  of  the  corrected  decree. 
In  sustaining  that  order  the  court  said :  "The 
effect  of  the  course  and  action  taken  was  not 
to  render  a  decree  here  in  lieu  of  that  the 
city  court  should  have  rendered.  If  such 
had  been  the  purpose  of  this  court,  it  could 
only  have  done  so  by  reversing  that  decree 
in  the  particular  in  which  it  was  found 
erroneous,  and  then  either  remanding  the 
cause  for  the  ascertainment  by  the  lower  court 
of  the  principal  sum  for  which  Baldwin  was 
liable,  or  proceeding  here  to  render  the  de- 
cree that  should  have  been  rendered  to  ascer- 
tainment and  adjudication  of  the  principal 
for  which  Baldwin  was  so  liable.  Avoiding 
either  of  these  courses,  this  court  sustained 
the  decree  as  to  Baldwin's  liability,  after 
merely  correcting  it  as  to  amount  of  the 
principal.  The  interest  was,  of  course, 
merged  into  the  principal,  and  into  the 
judgment  of  May  23,  1904,  and  the  aggregate 
of  that  sum  created  a  new  principal,  upon 
which,  from  May  23,  1004,  interest  was 
chargeable.  The  court  below  so  ruled,  and 
its  action  must  be  sustained." 

In  the  case  of  Matter  of  Ryer,  120  App. 
Div.  154,  104  N.  Y.  S.  804,  it  was  held  that 
an  executor  who  appealed  from  a  decree  of  the 
surrogate's  court  directing  him  to  pay  over 
to  the  testamentary  trustees  a  certain  sum. 
of  money  belonging  to  the  estate  which  he 
had  invested  in  bonds  and  mortgages  for  its 
benefit,  was  liable  for  the  interest  thereon  un- 
der the  statute  (Code  Civ.  Pro.  §  1211)  from 
the  time  of  the  entry  of  the  decree,  though  it 
was  modified  on  the  appeal  by  requiring  the 
testamentary  trustees  to  assign  to  the  execu- 
tor all  of  their  right  in  the  bond  and  mort- 
gages of  the  estate. 

Where,  on  the  audit  of  the  account  of  an 
executor   he  was   surcharged,   but   succeeded 
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in  reducing  this  surcharge  on  appeal,  though 
there  was  a  large  balance  found  against  him, 
which  he  neither  tendered  to,  nor  offered  to 
distribute  among,  those  to  whom  it  belonged, 
it  was  held  that  he  was  properly  charged 
with  interest  thereon  from  the  date  of  the 
judgment  below,  notwithstanding  the  appeal. 
Wilson's  Appeal,  8  Sadler  (Pa.)  570,  11  At). 
678. 

In  a  Canadian  case  it  has  been  held, 
on  consultation  of  the  judges  of  the  court 
of  appeal,  that,  where  any  judgment  of  a 
court  below  has  been  changed,  interest  should 
be  allowed  on  the  judgment  only  from  the 
date  of  the  judgment  of  the  court  of  appeal, 
notwithstanding  section  2  of  the  King's  fiench 
Act.    Sheldon  v.  Egan,  18  Manitoba  221. 

Jtudgtftent  Reduced  hy  RetnAttitur. 

In  some  instances  it  has  been  held  that 
where  a  plaintiff  has  obtained  a  verdict,  on 
which  judgment  has  been  entered,  and  on 
appeal  the  appellate  court  holds  that  the 
verdict  is  excessive,  and  orders  a  new  trial 
unless  the  plaintiff  remits  the  amount  deemed 
to  be  excessive,  and  the  plaintiff  enters  a  re- 
mittitur of  that  excess,  he  is  entitled  to  in- 
terest from  the  date  of  the  original  entry  on 
the  amount  of  the  judgment  allowed  to  stand. 
Harding  ▼.  Kuessner,  172  IlL  125,  49  N.  E. 
1001,  affirming  judgment  70  III.  App.  35.5; 
Rawlings  v.  Anlieuaer-Busch  Brewing  Assoc. 
69  Neb.  34,  94  N.  W.  1001;  McLimane  v. 
Lancaster,  65  Wis.  240,  26  N.  W.  566.  In 
Rawlings  v.  Anheuser-Busch  Brewing  Assoc, 
supra,  the  court  said:  ''The  judgment  in  ques- 
tion .  .  .  has  never  been  reversed,  though 
bv  the  order  of  this  court  it  was  modified  by 
the  remittitur  which  effected  the  deduction  of 
a  certain  amount  therefrom.  The  remittitur 
relates  back  to  the  date  of  the  judgment,  and 
the  amount  thereof  was  correctly  deducted 
from  the  original  amount  and  interest  com- 
puted from  that  date  upon  the  unremitted 
remainder  only.  The  mandate  properly  di- 
rected the  carrying  into  effect  of  the  judg- 
ment as  modified  by  the  remission,  and  no 
principle,  or  rule  of  justice  or  law,  has  been 
suggested  by  the  plaintiff  in  error  which  would 
justify  the  holding  that  defendant  in  error 
is  not  entitled  to  interest  as  provided  by  law 
upon  the  judgment,  modified  only  by  the  de- 
duction of  the  amount  remitted.  In  Mc- 
Limans  v.  Lancaster,  65  Wis.  240,  the  supreme 
court  of  Wisconsiki  held:  'Where  a  plaintiff 
has  obtained  a  verdict  on  which  judgment  has 
been  entered,  and  on  appeal  the  supreme  court 
holds  that  the  verdict  is  excessive,  and  orders 
a  new  trial  unless  plaintiff  remit  the  amount 
deemed  excessive,  and  plaintiff  does  enter  a 
remittitur  for  such  excess,  he  is  entitled  to 
interest  on  the  amount  of  the  judgment  al- 
lowed to  stand  from  the  date  of  original 
entry.'  The  case  before'  us,  considering  the 
language  used  in  the  ruling  of  this  court,  and 
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the  order  contained  in  the  mandate  there- 
from, is  much  stronger  in  favor  of  the  al- 
lowance of  such  interest  and  gives  less  plausi- 
bility to  the  contention  that  it  should  not  be 
allowed,  than  does  the  language  in  the  ruling 
and  order  involved  in  the  Wisconsin  case. 
In  that  case  it  is  said:  'There  may  be  some 
reason  for  the  construction  given  to  this  di- 
rection by  the  learned  counsel  for  the  ap> 
pel  Ian  t,  but  we  think  in  consideration  of  the 
fact  that  this  court  held  that  if  the  verdict 
had  originally  been  for  the  sum  of  $5,000  this 
court  would  have  approved  the  same,  and 
affirmed  the  judgment  rendered  tliereon,  whidi 
would  have  included  or  given  the  respondent 
the  benefit  of  the  interest  on  that  sum  from 
the  date  of  such  verdict,  she  ought  not  now 
to  be  debarred  from  having  such  interest  al- 
lowed to  her,  unless  the  language  of  the  court 
clearly  excludes  her  from  having  the  same. 
The  language  of  the  order  is  that  the  judg- 
ment shall  be  entered  in  her  favor  on  the 
verdict  and  such  remission  for  the  sum  of 
$5,000  and  costs.  The  verdict  here  referred  to 
must  be  the  verdict  rendered  March  12,  1884, 
and  the  remission  is  from  the  verdict  of  that 
date.  The  direction  to  enter  judgment  upon 
that  verdict  for  the  sum  of  $5,000  and  costs 
should  therefore  be  construed  to  mean  to 
enter  judgment  upon  the  verdict  for  $5,000 
rendered  on  the  twelfth  of  March,  1884.'  We 
think  the  Wisconsin  case  is  correctly  rea- 
soned and  decided." 

However  in  other  jurisdictions  it  has  been 
held  that  under  the  same  circumstances  in- 
terest accrues  and  should  be  allowed  on  the 
balance  of  the  judgment  only  from  the  date 
of  the  judgment  therefor,  and  not  from  the 
date  of  the  former  judgment.  Beall  v.  Beall, 
6  Ky.  L.  Rep.  (Abstract)  516;  Stolze  v.  St. 
I^uis  Transit  Co.  122  Mo.  App.  458,  99  S.  W. 
471.  In  the  case  last  cited  the  reason  given 
for  the  rule  was  that  the  judgment  of  the 
appellate  court  was  a  new  judgment  with  no 
retrospective  effect  which  by  the  remittitur 
annulled  and  wiped  out  of  existence  the  judg- 
ment of  the  lower  court. 

Where  on  appeal  a  judgment  for  damages 
was  reversed  and  a  new  trial  ordered  unless 
the  plaintiff  elected  to  take  a  judgment  for 
$1,000,  in  which  case  a  judgment  for  that 
sum  was  ordered  to  be  rendered  in  her  favor 
in  the  trial  court,  it  was  held  that  interest 
should  not  be  allowed  thereon  from  the  date 
of  the  verdict  because  the  plaintiff  was  given 
an  option  to  take  a  judgment  for  $1,000  and 
no  more.  Lehman  v.  Amsterdam  Coffee  Co. 
151  Wis.  207,  138  N.  W.  606,  Ann.  Cas.  191 4 A 
1299. 

Judffment  Remanded  bi/  Cominttation, 

It  has  been  held  that  interest  is  properly 
allowed  from  the  date  of  the  former  decree, 
where  on  appeal  that  decree  is  revers*>a  or 
remanded  in  terms  in  order  that  the  computa- 
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tion  or  deduction  of  certain  amounts  may  be 
made,  no  investigation  or  inquiry  into  past 
matters  being  contemplated.  Kneeland  v. 
American  Loan,  etc.  Co.  138  U.  S.  509,  11 
S.  Ct.  426,  34  U.  S.  (L.  ed.)  1052.  Compare 
Illinois  Cent.  R.  Co.  v.  Turrill,  110  U.  S.  301, 
4  S.  Ct.  5,  28  U.  S.  (L.  ed.)  154.  This  rule 
is  based  on  the  reason  that  "the  mandate  and 
the  opinion,  taken  together,  although  they 
used  the  word  'reversed,'  amount  to  a  reversal 
only  in  respect  of  the  accounting,  and  to  a 
modification  of  the  decree  in  respect  of  the 
accounting,  and  to  an  affirmance  of  it  in  all 
other  respects."  Gaines  v.  Rugg,  148  U.  S. 
228,  13  S.  Ct.  611,  37  U.  S.  (L.  ed.)  432. 

In  Kneeland  v.  American  Loan,  etc.  Co.  138 
U.  S.  509,  11  S.  Ct.  426,  34  U.  S.  (L.  ed.) 
1052,  certain  decrees,  based  on  and  confirm- 
ing the  final  reports  of  a  master,  made  allow- 
ances for  the  rental  of  rolling  stock  for  five 
months,  the  amount  of  the  allowances  being 
separately  stated.  On  appeal  the  decrees  were 
reversed  and  the  cases  remanded  for  the  pur- 
pose of  having  certain  computations  made, 
after  an  inquiry  into  matters  specified  in  the 
mandate.  Those  mandates  the  lower  court 
interpreted  as  in  effect  affirming  so  much  of 
the  decrees  as  allowed  the  amounts  and  by  its 
new  decrees  awarded  interest  thereon  from  the 
date  of  the  former  decrees.  It  was  held  that 
this  was  not  error;  that  while  the  former 
decrees  were  in  terms  reversed,  and  the  cases 
remanded  for  the  entering  of  new  decrees,  yet, 
the  terms  of  the  new  decrees  were  specifically 
stated,  and  in  so  far  as  the  separate  and 
distinct  matters  embraced  in  the  former  de- 
crees were  ordered  to  be  incorporated  into 
the  new,  it  was  to  be  regarded  as  pro  tanto 
an  affirmance;  and  that,  under  the  reversal, 
the  whole  matter  of  inquiry  as  to  the  accounts 
was  not  opened,  but,  on  the  contrary,  no  new 
investigation  was  thereby  contemplated  in 
respect  to  past  matters. 
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ANCE COMPANY. 
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Fidelity  lasuranoe  —  N«tioe  of  Claim  — 
Waiver  of  Notice. 

A  policy  of  fidelity  insurance  issued  to  an 
insurance  company  on  account  of  an  agency 
required  the  assured  to  give  immediate  no- 
tice of  ajiy  loss,  or  of  facts  indicating  that 


loss  had  probably  been  sustained.  The  as- 
sured notified  the  insurer  of  a  claim  against 
the  agency  several  months  overdue,  explain- 
ing that  the  delay  in  giving  notice  was  due 
to  its  continued  attempts  to  obtain  settle- 
ment and  statement  of  the  account.  The 
insurer,  without  objecting  to  the  notice,  also 
assisted  in  trying  to  obtain  an  agreement 
between  the  parties.  It  is  held  that  it  there- 
by waived  the  condition  requiring  immediate 
notice. 

Necessity  of  Written  Waiver. 

A  provision  of  an  insurance  policy  that 
none  of  its  conditions  shall  be  deemed  waived, 
unless  in  writing,  signed  by  the  president 
or  vice  president  of  thg  company,  with  it3 
seal  attached,  cannot  prevent  a  waiver  by 
the  company  itself,  acting  through  its  officers 
who  have  charge  of  its  business. 

Acts    Covered    by    Policy  —  ''Fraud    or 
Dishonesty"  —  What    Constitutes. 

The  evidence  is  held  to  sustain  a  recovery 
on  a  policy  insuring  against  loss  by  reason 
of  "fraud  or  dishonesty"  of  an  agent,  where, 
while  there  was  a  dispute  between  the  prin- 
cipal  and  agent  as  to  the  amount  of  compen- 
sation which  the  agent  was  entitled  to  retain 
from  collections  made,  he  used  the  money  so 
collected,  and  was  unablie  to  pay  it  over  on 
final  settlement. 

[See  note  at  end  of  this  case.] 

Validity  of  Poliey  —  Failure  to  Disclose 
Existing  Indebtedness  of  Employee. 

A  renewal  surety  bond,  insuring  a  princi- 
pal against  loss  by  reason  of  the  fraud  or 
dishonesty  of  an  agent,  which  was  procured 
by  the  agent,  is  not  invalidated  by  the  fact 
that,  when  the  renewal  was  made,  the  agent 
owed  the  principal  a  considerable  balance,  of 
which  the  insurer  was  not  advised,  where  the 
principal  had  no  communication  with  the  in- 
surer, was  not  asked  the  state  of  its  account, 
and  had  no  knowledge  of  fraud  or  dishonesty 
on  the  part  of  the  agent. 

Scope   of  Poliey —- Eifect   of  Recitals  — 
Acts  of  Employee  at  Particular  Plaoe. 

A  mere  recital  in  a  surety  bond  given  by 
an  agent  that  he  has  been  appointed  agent  at 
a  certain  place  does  not  limit  the  scope  of  the 
bond,  or  the  liability  of  the  surety  to  business 
done  by  the  agent  at  such  place. 

Error  to  United  States  District  Court, 
Northern  District  of  West  Virginia:  Day- 
ton, Judge. 

Action  by  Globe  and  Rutgers  Fire  Insurance 
Company,  plaintiff,  against  Citizens'  IVust 
and  Guaranty  Company  of  West  Virginia,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.     RBviERSEa>. 

B.  M.  Ambler  and  Van  Winkle  d  Amhler 
for  plaintiff  in  error. 

H.  W.  Hayward  and  Reese  Blizzard  for  de- 
fendant in  error. 

Sitting:  Knapp  and  Woods,  Circuit 
Judges,  and  Ross,  District  Judge. 
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[327]  Woods,  J. — ^This  action  was  on  two 
surety  bonds  given  to  the  Globe  &  Rutgers 
Fire  Insurance  Company  by  the  Citizens' 
Guaranty  Company,  in  behalf  of  a  corporate 
agency  of  the  insurance  company,  first  called 
General  Southern  Agency,  and  retaining  its 
identity  through  several  changes  of  name 
The  first  bond  for  $10,000,  covering  the  period 
from  June  7,  1906,  to  June  7,  1907,  was  ex- 
tended to  June  7, 1908;  the  second,  for  $5,000, 
covered  the  period  from  July  15,  1908,  to 
July  15,  1909.  The  District  Judge  instructed 
a  verdict  for  $5,000  and  interest,  aggregating 
$6,400,  for  defaults  secured  by  [328]  both 
bonds  under  the  terms  of  the  second  bond. 
In  giving  this  instruction  the  court  held,  first, 
that  under  the  report  of  the  commissioner 
appointed  to  state  the  account  between  the 
fire  insurance  company  and  its  agent  and  the 
evidence  taken  in  open  court  there  was  no 
real  dispute  that  the  default  under  both  bonds, 
recoverable  under  the  terms  of  the  second 
bond,  after  allowing  all  credits,  was  more 
than  the  $5,000;  and,  second,  "that  because 
defendant  company,  after  notification  and 
knowledge  of  the  relations  existing  between 
plaintiff  and  its  agent,  demanded  statements 
of  the  accounts  and  proofs  of  loss,  and  based 
its  refusal  to  pay  solely  on  the  ground  that 
Fowler  &  Co.  were  claiming  credits  and  sets- 
off,  it  is  estopped  from  denying  its  obliga- 
tions upon  its  bonds  for  other  reasons  than 
account  of  such  sets-off."  The  insurance  com- 
pany accepts  the  verdict,  and  does  not  assign 
error  in  the  denial  of  a  larger  recovery. 

The  evidence  supports  the  conclusion  of 
the  District  Judge  that  there  was  a  waiver 
of  the  condition  that,  "upon  the  discovery 
by  the  employer  that  a  loss  had  been  sustained, 
or  of  facts  indicating  that  a  loss  has  prob- 
ably been  sustained,  the  employer  shall 
immediately  so  notify  the  company  in  writ' 
ing,  at  its  principal  office  in  the  city  of 
Parkersburg."  The  letter  of  the  insurance 
company  of  October  16,  1908,  notifying  the 
surety  company  of  the  balances  claimed 
against  the  agency,  gave  the  information  that 
balances  had  been  several  months  overdue, 
and  that  there  had  been  delay  in  giving  notice 
under  the  policy  on  account  of  long  and  per- 
ftistent  efforts  to  obtain  a  settlement  with 
the  agent.  The  surety  company  in  reply 
made  no  allusion  to  the  delay  in  giving  notice, 
and  in  a  somewhat  protracted  correspondence 
sought  to  bring  the  insurance  company  and 
its  agency  to  an  agreement  as  to  the  amount 
due.  This  correspondence  indicates  clearly 
that  the  surety  company  intended  to  pro- 
ceed in  the  matter  of  ascertaining  its  liability 
on  the  theory  that  the  letter  of  October  16, 
1908,  was  due  notice  of  the  alleged  default, 
and  it  shows  an  effort  by  the  assured  to 
comply  with  the  requests  made  of  it.  On 
this  point  the  case,  therefore,  falls  within 
the  rule  that  any  course  of  action  which 
Ann.  Cas.  1917C.— 27. 
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leads  the  assured  to  believe  that  by  con- 
forming thereto  the  condition  of  immediate 
notice  will  not  be  insisted  on,  followed  by 
labor  or  expense  in  the  effort  to  conform, 
will  operate  as  waiver  or  estoppel.  Knicker- 
bocker L.  Ins.  Co.  V.  Norton,  96  U.  S.  234, 
24  U.  S.  (L.  ed.)  689;  Hartford  L.  Annuity 
Ins.  Co.  V.  Unsell,  144  U.  S.  439,  12  S.  Ot. 
671,  36  U.  S.  (L.  ed.)  496;  Northern  Assur. 
Co.  V.  Grand  View  Bldg.  Assoc.  183  U.  S. 
308,  22  S.  Ct.  133,  46  U.  S.  (L.  ed.)  213.  It 
is  true  that  later,  on  November  13th,  the  de- 
fendant wrote  to  the  insurance  company: 

"We  beg  to  say  again  that  we  cannot  con- 
sider this  claim  until  a  settlement  is  reached 
with  Fowler  &  Co.,  or  (if  settlement  cannot 
be  had)  until  your  claim  is  established  by 
process  of  law.  Then,  if  we  are  liable,  we 
will  pay;  otherwise  we  cannot  do  so.  .  .  . 
Fowler  &  Co.  dispute  your  claim.  .  .  .  We 
understand  that  Fowler  &  Co.  are  ready  to 
pay  any  balance  which  they  may  owe  you, 
whenever  the  same  may  be  ascertained  by  a 
proper  settlement  or  by  a  court  of  competent 
jurisdiction.  ...  It  appears  that  they 
have  asked  you  for  a  settlement  of  the  con- 
tingent commission  account,  which  has  not 
been  furnished.  It  seems  to  us  that  Fowler  & 
Co.  are  entitled  to  a  detailed  statement  of 
the  account ;  and  if  it  were  furnished  it  would 
certainly  put  an  end  to  excuses  for  delay  on 
that  ground.  We  suggest  that  you  [329]  ren- 
der a  detailed  statement  setting  forth  fully 
your  contention  (just  as  if  you  would  have 
to  do  if  you  were  proving  your  claim  in 
court),  and  we  fully  believe  that  you  would 
have  no  trouble  in  reaching  a  settlement  with 
them.  We  are  sending  a  copy  of  this  letter 
to  Fowler  &  Co." 

But  this  letter  could  not  avail  to  recall 
the  waiver  on  which  the  insurance  company 
had  acted  in  trying  to  comply  with  the  surety 
company's  demand  that  it  come  to  an  agree- 
ment with  the  agent  as  to  the  amount  due. 

It  is  argued,  however,  that  the  correspond- 
dence  could  not  operate  as  a  waiver,  because 
the  bond  provides: 

"Fourteenth.  None  of  the  conditions  or. pro- 
visions contained  in  this  bond  shall  be  deemed 
to  have  been  waived  by  or  on  behalf  of  the 
company,  unless  the  waiver  be  clearly  ex- 
pressed in  writing  over  the  signature  of  its 
president  or  vice  president,  and  its  seal  be 
thereto  affixed,  duly  attested." 

There  can  be  no  doubt  that  the  same  au^ 
thority  that  issues  a  bond  may  waive  any  of 
its  conditions.  The  provision  quoted  is  valid 
in  denying  to  any  agent  of  the  company  the 
power  to  waive  any  of  the  conditions  or  pro- 
visions of  the  policy,  unless  the  waiver  should  1 
be  under  the  signature  of  the  president  or' 
vice  president,  and  under  the  seal  of  the  com- 
pany.  But  it  cannot  mean  that  the  company 
itself  cannot  waive  or  otherwise  contract  with 
reference   to   the   insurance   in   any   way   it 
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should  see  fit.  The  letters  which  expressed 
the  intention  to  waive  the  requirement  as  to 
notice  were  sent  from  the  general  office  of 
the  company,  and  they  were  signed  by  the 
secretary,  presumably  under  the  authority 
of  the  company.  Hence  the  waiver  was  by  the 
company  itself.  Knickerbocker  L.  Ins.  Co.  v. 
Norton,  supra. 

The  bonds  expressly  limit  liability  to  such 
pecuniary  loss  as  may  be  sustained  "by  rea- 
son of  the  fraud  or  dishonesty  of  the  em- 
ployee," and  expressly  exclude  "any  loss  oc- 
casioned by  accident,  mistake,  negligence, 
error  of  judgment  on  the  part  of,  or  breach  of 
contract  by,  the  employee."  There  is  nothing 
in  the  evidence  showing  that  the  surety  com- 
pany intended  to  extend  its  obligation  to  cov- 
er a  liability  not  expressed  in  the  bonds,  or  to 
admit  that  the  employee  had  been  guilty  of 
fraud  or  dishonesty.  On  the  contrary,  the 
correspondence  indicates  the  confidence  of  tlie 
surety  company  that  the  agency  had  acted  in 
good  faith.  Taken  together,  the  letters  might 
well  be  regarded  as  importing  refusal  of  the 
surety  company  to  consider  whether  any 
default  fell  under  its  obligation  until  the 
amount  of  the  default  had  been  ascertained  by 
proof  or  agreement. 

Still  we  think  the  evidence  did  not  make 
a  serious  issue  of  fact  as  to  whether  the  agent 
had  been  guilty  of  fraud  or  dishonesty.  The 
general  rule  is  that  an  agent  is  guilty  of 
fraud  or.  dishonesty  when  he  colleet«  money 
belonging  to  his  principal  and  uses  it  for  his 
own  purposes,  or  refuses  to  turn  it  over.  But 
if  there  be  mutual  demands,  and  the  failure 
to  settle  be  due  to  an  honest  conviction  of  the 
agent  that  he  has  good  offsets  against  the 
balance  appearing  against  him,  he  cannot  be 
said  to  be  acting  fraudulently  or  dishonestly 
in  the  mere  withholding  of  the  balance  to  the 
extent  of  the  amount  claimed  by  him  until 
the  true  amount  due  by  him  be  ascertained. 
Nevertheless,  under  such  circumstances,  the 
agent  is  bound  in  honesty  not  to  use  the 
money  [330J  collected  for  his  principal,  but 
to  hold  the  whole  amount  ready  for  settlement 
wljen  the  offsets  claimed  are  passed  upon, 
and  the  true  balance  ascertained;  and  if  he 
uses  the  money,  so  that  he  is  unable  to  pay 
it  over  upon  the  final  settlement,  he  is 
guilty  of  dishonesty.  This  is  the  rule  appli- 
cable here.  Assuming  that  the  claims  of 
offsets  by  the  agent  were  made  in  good  faith, 
and  that  one  of  them  w^as  valid,  and  should 
have  been  allowed  to  the  extent  of  the  amount 
claimed,  yet  these  offsets  were  claimed,  not 
for  payments  or  disbursements  on  account  of 
the  principal,  but  for  additional  compensa- 
tion. This  additional  compensation  was  in 
dispute,  and  the  plain  duty  of  the  agent, 
which  honesty  required,  was  to  hold  all  funds 
collected  for  his  principal  until  the  dispute 
was  settled.  This  he  failed  to  do,  and  when 
insolvency  came  he  was  unable  to  turn  over 
the  money  he  held  in  trust.     This  view  of 


his  conduct  as  dishon<esty  is  made  clearer  hy 
the  fact  that  the  agent  admitted  a  large 
balance  to  be  due  and  promised  a  remittance 
of  $2,o00  thereon.  The  meaning  of  fraud  and 
dishonesty  extends  beyond  acts  which  would 
be  criminal.  They  are  to  be  given  a  broad 
signification,  and  taken  most  strongly  against 
the  surety  company.  City  Trust,  etc.  Co.  ▼. 
Lee,  204  111.  60,  88  N.  E.  485 ;  U.  S.  Fidelity, 
etc.  Co.  V.  Egg  Shippers*  Strawboard,  etc.  Co. 
148  Fed.  363,  78  C.  C.  A.  345. 

It  is  admitted  by  the  plaintiff  that  when 
the  $5,000  bond  was  given  on  July  15,  1908, 
the  agent  owed  a  considerable  balance  on  his 
account.  The  defendant  insists,  as  a  matter 
of  law,  that  the  failure  of  the  insurance  com- 
pany to  inform  the  surety  company  of  this 
default  was  a  fraud,  which  annulled  the  bond. 
Tlie  undisputed  fact  is  that  the  insurance 
company  had  no  communication  with  the 
surety  company  as  to  the  giving  of  the  bonds, 
and  that  it  merely  received  the  bonds  whicb 
the  agent  had  procured.  The  surety  company 
made  no  inquiry  of  the  insurance  company 
as  to  the  state  of  the  agent's  accounts.  Hav> 
ing  chosen  to  act  on  its  own  responsibility, 
in  the  absence  of  concealment  or  knowledge 
of  the  insurance  company  of  intentional' 
wrongdoing  of  the  agent,  the  surety  company 
must  abide  the  consequences.  Under  the 
same  conditions  the  surety  was  held  liable  ii^ 
Magee  v.  Manhattan  L.  Ins.  Co.  92  U.  S.  93, 
23  U.  S.   (L.  ed.)   699,  the  court  saying: 

"The  plea  does  not  set  forth  any  of  the 
circumstances  attending  the  execution  and  de- 
livery of  the  bond.  It  does  not  aver  that 
there  was  any  misrepresentation,  anything 
fraudulently  kept  back,  or  any  opportunity  to 
make  disclosures  on  the  part  of  the  company, 
or  any  inquiry  by  the  sureties,  before  the 
bond  was  delivered.  Nor  is  it  averred  that 
the  company  was  aware  that  the  sureties 
were  ignorant  of  the  facts  complained  of. 
It  is,  perhaps,  to  be  inferred  from  the  plea 
that  the  fact  was — as  the  record,  aside  from 
the  plea,  shows  it  to  have  been — that  the 
bond  was  executed  at  Mobile,  and  sent  by 
Voorhees  by  mail  to  the  company  in  "New- 
York.  If  this  were  so,  the  company,  upon 
receiving  it,  was  under  no  obligation  to  make 
any  communication  to  the  sureties.  The 
validity  of  the  bond  could  not  depend  upon 
their  doing  so.  The  company  had  a  right 
to  presume  that  the  sureties  knew  all  they 
desired  to  know,  and  were  content  to  give 
the  instrument  without  further  information 
from  any  source.  Under  these  circumstances, 
it  was  too  late,  after  the  breach  occurred,  to 
set  up  this  defense." 

It  is  insisted  that  no  liability  could  attach 
under  the  bond  for  buniness  done  by  an  office 
maintained  in  the  city  of  Baltimore,  for  the 
[331]  reason  that  the  first  bond  contains  the 
recital  "that  the  General  Southern  Agency 
had  been  appointed  agents  of  the  insurance 
company  at  Bluefield,  W.  Va."    It  seems  evi- 
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dent  that  the  bare  recital  of  the  location  of 
the  agency  did  not  limit  the  territory  in 
which  the  agency  was  to  do  business. 

The  objection  to  the  introduction  of  a  num- 
ber of  letters  seems  to  have  no  foundation. 
They  were  letters  between  the  parties  or  their 
counsel,  and  between  the  insurance  company 
and  the  agent.  All  of  them  bear  on  the 
question  whether  there  was  a  fraudulent  or 
dishonest  default  by  the  agent. 

The  questions  propounded  to  Fowler,  repre- 
sentative of  the  agency,  called  for  his  inter- 
pretation of  written  contracts,  and  were  prop- 
erly excluded. 

The  point  of  chief  difficulty  is  the  method 
of  ascertainment  of  the  amount  of  the  liabil- 
itv.    The  first  bond  was  effective  from  June 

« 

7,  1906,  to  June  7,  1908;  the  second  was 
e/fective  for  one  year  from  its  date  July  15, 
1908.  Thus  it  appears  that  there  was  an 
unbonded  period  from  June  7,  1908,  to  July 
15,  1908.  Tlie  second  bond  contained  these 
provisions : 

"First.  The  company  shall  not  be  liable 
hereunder  for  any  sum  or  amount  whatever, 
which  the  employee  may,  at  the  commence- 
ment of  the  term  hereinbefore  provided  for, 
owe  the  employer." 

''Third.  The  company,  upon  the  execution 
of  this  bond,  shall  not  thereafter  be  liable  to 
the  employer  under  any  previous  bond  execut- 
ed in  behalf  of  the  employee,  and  upon  the 
execution  of  the  company  of  any  new  bond 
to  the  employer  in  behalf  of  the  employee, 
all  the  obligations  of  this  bond  shall  immedi- 
ately cease  and  determine;  it  being  mutually 
understood  that  it  is  the  intention  of  this 
provision  that  but  one  (the  last)  bond  shall 
be  in  force  at  one  time:  Provided  however, 
that  the  employer  shall  have  the  right,  with- 
in six  months  after  the  termination  of  any 
previous  bcmd,  to  make  claim  for,  and  proof 
of,  any  loss  occurring  thereunder;  but  if  any 
claim  be  so  made  under  any  previous  bond 
during  the  said  period  of  six  months,  and 
if  loss  also  occur  under  this  bond,  the  aggre- 
gate liability  of  the  company  for  all  losses 
under  all  bonds  shall  not  exceed  the  sum  of 
dollars." 

Although  the  limitation  is  left  blank,  there 
seems  to  be  no  dispute  that  the  intention  was 
to  limit  the  total  liability  under  the  two  bonds 
to  the  amount  of  the  second  bond,  $5,000.  The 
result  is  that  the  surety  company  is  not 
liable  for  any  default  occurring  between  June 
7,  1908,  and*^  July  15,  1908;  but  it  is  liable 
for  the  aggregate  defaults,  not  only  of  the 
period  covered  by  the  second  bond,  but  also 
of  the  period  covered  by  the  first  subject  to 
the  limitation  that  the  entire  liability  shall 
not  exceed  $5,000. 

Tlie  monthly  balances  against  the  agency 
*ere  not  due  until  the  expiration  of  60  days 
•fter  the  monUily  reports.  Hence  there  was 
i>o  default  until  the  expiration  of  60  days 
after  each  report.    But  the  agency  was  liable 


to  the  insurance  company  as  soon  as  money 
was  collected  by  it  for  the  credit  of  the  in- 
surance company;  and  the  undertaking  of 
the  surety  company  immediately  attached  to 
credits  to  the  insurance  company  in  the  hands 
of  the  agency.  The  surety  company  was 
bound  to  see  that  these  collections  were  hon- 
estly accounted  for.  It  follows  that  under 
the  first  bond  the  surety  company  was  liable 
for  all  amounts  reported  by  the  agency  to 
be  in  its  hands  up  to  June  7,  [332]  1908, 
less  all  payments  made  thereon  and  all  credits 
which  the  agency  was  entitled  to  at  that  date, 
including  the  $2,500  or  less  amount  allowed 
to  the  agency  under  its  contract. 

While  the  surety  company  is  not  liable  for 
any  amounts  collected  for  the  unbonded  period 
from  June  7,  1908,  to  July  15,  1908,  this 
exemption  does  not  extend  to  amounts  which 
had  been  previously  collected,  and  reported 
during  thia  unbonded  period.  On  July  15, 
1908,  when  the  second  bond  waa  given,  the 
surety  company  was  chargeable  with  the 
balance  unpaid  under  the  old  bond  ascertained 
as  above  indicated.  The  liability  under  the 
terms  of  the  new  bond  commences  with  this 
balance.  To  it  is  to  be  added  all  collections 
made  from  July  15,  1908,  to  the  close  of  the 
agency's  transactions,  including  the  balances 
which  fell  due  under  the  60-day  rule  after 
the  termination  of  the  agency,  less  payments 
made  by  the  agency  and  amounts  collected 
from  subagents.  The  amounts  collected  from 
subagents  cannot  be  credited  on  moneys  col- 
lected and  accounted  for  during  the  unbond- 
ed period,  because  the  presumption,  in  the 
absence  of  proof  to  the  contrary,  is  that  the 
subagents  remitted  the  balances  in  their 
hands  as  they  fell  due,  and  that  the  collections 
from  them  after  the  termination  of  the  agency 
were  for  the  later  months  covered  by  the  last 
bond. 

Under  this  method  of  the  application  of 
the  credits  the  account  will  stand  thus: 


Total  balance  of  the  entire  period, 
including  unbonded  period  .... 

Less  collections  in  unbonded  peri- 
od    


$10,251  24 
3,742  89 


Total    balance    accruing    during 

bonded  period $  6,508  35 

Less  credit  under  con- 
tract       $2,500  00 

Less    collections    from 

subagents 1,497  79        3,997  79 


Net  balance    $  2,510  56 

Interest  from  May  6, 1909,  date  of 

proofs  of  loss,  to  January  13, 

1914,  first  dav  of  the  term  of 

District  Court   at   6   per   cent 

per  annum,  on  $2,510.56 705  69 

Total  amount  due  on  bonds $  3,216  25 
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The  result  is  that  the  judgment  of  the  Dis- 
trict Court  must  b©  reversed,  and  a  new 
trial  ordered,  unless  the  plaintiff  shall  within 
60  days  after  this  judgment  remit  from  his 
recovery  $3,183.75  the  difference  between  his 
judgment,  $6,400,  and  the  amount  above  stat- 
ed. The  main  points  of  doubt  are  whether 
the  above  credit  of  $2,500  should  be  reduced 
to  $1,900,  as  found  by  the  commissioner,  and 
whether  $3,742.89  is  the  true  amount  collected 
and  unpaid  by  the  agency  for  the  unbonded 
period.  It  is  possible,  too,  that  the  plaintiff 
may  be  able  to  show  affirmatively  that  the 
amounts  collected  from  subagents,  $1,497.79, 
were  on  account  of  unpaid  balance  of  the  un- 
bonded period.  If  so,  that  sum  should  be  tak- 
en from  the  total  balance  of  the  unbonded 
period,  claimed  to  be  $3,742.89,  before  such 
balance  of  the  unbonded  period  is  subtracted 
from  the  total  balance  of  $10,251.24.  Upon 
these  points  we  are  not  to  be  understood  as 
expressing  any  opinion.  The  credits  are  given 
for  the  full  amounts  claimed  by  the  defendant 
merely  by  way  of  illustration,  and  to  end 
the  litigation,  in  case  the  plaintiff  [333] 
should  prefer  to  accept  the  amounts  contended 
for  by  the  defendant  in  these  particulars, 
rather  than  incur  the  expense  of  a  new  triaL 

Reversed. 
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/.  Introductortf* 

This  note  undertakes  to  review  the  cases 
in  which  decision  has  been  had  as  to  whether 
the  particular  act  of  an  employee  is  covered 
by  a  fidelity  bond  or  policy  of  fidelity  or 
guaranty  insurance.  The  discussion  in  the 
note  includes  three  general  aspects  under 
which  the  question  may  arise,  viz. :  the  nature 
of  the  act  itself;  the  time  at  which  the  act 
is  committed  with  respect  to  the  period  cov- 
ered by  the  bond  or  policy  or  the  time  of 
the  discovery  of  the  loss;  and  the  effect  of 
a  change  in  the  duties  or  employment  of  the 
employee  on  the  question  whether  acts  subse- 
quent to  the  change  are  covered  by  the  bond 
or  insurance.  Many  other  considerations  af- 
fecting the  liability  of  an  obligor  or  insurer 
of  fidelity  are  omitted,  such  as  the  questions 
of  warranty  or  representations  by  the  insured, 
reports  required  to  be  made  by  the  insured, 
prosecution  of  the  employee  by  the  insured 
as  a  condition  precedent  to  liability,  etc.,  since 
these  matters  bear  on  the  question  of  the 
discharge  of  the  liability  of  the  obligor  or 
insurer,  rather  than  on  the  question  what 
acts  are  covered  by  the  instrument.  Similarly 
all  questions  as  to  the  validity  of  the  bond 
or  policy  of  insurance  are  excluded.  The  note 
confines  its  consideration  strictly  to  cases 
concerning  the  acts  of  employees,  omitting 
those  concerned  with  the  acts  of  public  of- 
ficers,  agents,   and   independent   contractors. 

For  a  review  of  the  cases  passing  on  the  ef- 
fect of  a  false  representation  of  the  insured 
on  the  validity  of.  a  policy  of  fidelity  or 
guaranty  insurance  see  the  note  to  Willough- 
by  v.  Fidelity,  etc.  Co.  8  Ann.  Cas.  603. 

II,  Nature  of  Act, 

» 

1.   CONSTBUGTION  IN  GENS&AL. 

If  a  fidelity  bond  is  reasonably  susceptible 
of  two  constructions,  one  favorable  to  the  in- 
sured and  one  favorable  to  the  insurer,  that 
construction  will  be  adopted  which  favors 
the  liability  of  the  insurer  for  the  act  or  de- 
fault in  question.  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  18  S.  Ct.  552,  42  U.  S. 
(L.  ed.)  977,  affi/rming  72  Fed.  470,  38  U.  S. 
App.  254,  18  C.  C.  A.  644;  City  Trust,  etc. 
Co.  V.  Lee,  204  111.  69,  68  N.  E.  485,  affirm- 
ing  107  III.  App.  263;  Champion  Ice  Mf^. 
etc.  Co.  V.  American  Bonding,  etc.  Co.  115 
Ky.  863,  75  S,  W.  197,  25  Ky.  L.  Rep.  239, 
103  Am.  St.  Rep.  356;  Farmers',  etc.  State 
Bank  v.  U.  S.  Fidelity,  etc.  Co.  28  S.  D. 
315,  133  N.  W.  247,  36  L.R.A.(N.S.)  1152; 
Remington  v.  Fidelity,  etc.  Co.  27  Wash.  429, 
67  Pac.  989.  In  American  Surety  Co.  v. 
Pauly,  supra,  the  court  said:  "If,  looking 
at  all  its  provisions,  the  bond  is  fairly  and 
reasonably  susceptible  of  two  constructions, 
one  favorable  to  the  bank  and  the  other  fa- 
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vorable  to  the  surety  company,  the  former, 
if  consistent  with  the  objects  for  which  the 
bond  was  given,  must  be  adopted,  and  this 
for  the  reason  that  the  instrument  which  the 
court  is  invited  to  interpret  was  drawn  by 
the  attorneys,  officers  or  agents  of  the  surety 
company.  This  is  a  well-established  rule 
in  the  law  of  insurance.  .  .  .  There  is 
no  sound  reason  why  this  rule  should  not 
be  applied  in  the  present  case.  The  object  of 
the  bond  in  suit  was  to  indemnify  or  insure 
the  bank  against  loss  arising  from  any  act 
of  fraud  or  dishonesty  on  the  part  of  O'Brien 
in  connection  with  his  duties  as  cashier,  or 
with  the  duties  to  which  in  the  employer's 
service  he  might  be  subsequently  appointed. 
Iliat  object  should  not  be  defeated  by  any 
narrow  interpretation  of.  its  provisions,  nor 
b\  adopting  a  construction  favorable  to  the 
company  if  there  be  another  construction 
equally  admissible  under  the  terms  of  the 
instrument  executed  for  the  protection  of  the 
bank." 

The  purpose  of  contracts  of  fidelity  insur- 
ance is  to  procure  full  indemnity  for  the  acts 
of  the  person  bonded  and  this  purpose  should 
not  be  defeated,  except  by  clear  and  unambig- 
uous limitations,  assented  to  by  the  parties, 
and  all  ambiguities  of  expression,  as  in  con- 
tracts of  fire  and  life  insurance,  are  to  be 
construed  most  favorably  to  the  assured. 
Guarantee  Co.  of  North  America  v.  Mechanic's 
Sav.  Bank,  etc.  Co.  80  Fed.  766,  47  U.  S. 
App.  91,  26  C.  C.  A.  146,  rehearing  denied 
82  Fed.  646,  54  U.  S.  App.  108,  27  C  C.  A. 
373,  ref>er8ed  on  other  grounds  183  U.  R.  402, 
22  S.  Ct.  124,  46  U.  S.  (L.  ed.)  263;  Domin- 
ion Trust  Co.  V.  Nat.  Surety  Co.  reported  in 
full,  post,  this  volume,  at  page  447 ;  American 
Bonding,  etc.  Co.  v.  New  Amsterdam  Casualty 
Co.  125  111.  App.  33. 

Although  ambiguities  in  a  fidelity  insurance 
contract  will  be  construed  most  favorably 
to  the  assured,  the  contract  will,  however,  be 
conRtrued  so  as  to  advance  the  expressed  in- 
tention of  the  parties.  Seay  v.  Georgia  L. 
Ins.  Co.  132  Tenn.  673,  Ann.  Cas.  1916E 
1167,  179  S.  W.  312. 

A  fidelity  bond  given  by  a  paid  surety  is 
not  an  ordinary  obligation  given  by  a  surety, 
but  is  an  indemnitv  bond,  and  is  in  the  nature 
of  a  contract  of  insurance.  It  is  therefore 
to  be  construed  most  strongly  against  the  in- 
rarer.  Title  Giiarantv.  etc.  Co.  v.  Fulton 
Bank,  89  Ark.  471,  117  S.  W.  637,  33  L.R.A. 
(K.S.)    676. 

i.  Under  General  Stipulation  fob  Faith- 
ful Discharge  of  Duties,  etc. 

The  failure  by  an  acting  paying  teller  in 
t  bank  to  count  every  day  the  cash  in  the 
reserve  cheat,  merely  taking «as  his  balancing 
figure  the  original  count  of  the  reserve  chest 
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with  such  additions  to  and  subtractions  from 
it  as  he  had  made,  has  been  held  not  to  have 
been  proved  to  be  the  proximate  cause  of 
a  loss  of  money  from  the  reserve  chest,  so  as 
to  make  the  bonding  company  liable  for  that 
loss.  U.  S.  Fidelity,  etc.  Co.  v.  Des  Moines  Nat. 
Bank,  145  Fed,  273,  74  C.  C.  A.  553,  wherein 
the  following  facts  appeared:  "Kelley  was 
the  receiving  teller  of  the  bank,  Collins  was 
its  paying  teller,  and  Zwart  was  its  cashier. 
It  was  part  of  Kel ley's  duties  as  receiving 
teller  to  take  ^e  place  and  to  perform  the 
duties  of  the  paying  teller  during  the  tem- 
porary absences  of  the  latter.  Collins  was 
absent  on  his  annual  vacation  from  Saturday 
evening,  August  9th,  until  Monday  morning, 
August  25,  1902,  and  his  place  was  filled  by 
Kelley  from  Monday  morning,  August  11th, 
until  Saturday  evening,  August  23d.  As  tem- 
porary paying  teller,  Kelley  was  chiefly  en- 
gaged during  business  hours  in  paying  out 
money  on  checks.  Uis  place  of  work  was 
separated  from  other  portions  of  the  bank 
by  wire  partitions  and  iron  frames  forming 
a  sort  of  cage,  which  was  distant  about  30 
feet  from  the  general  vault  in  which  were 
kept  the  books,  files,  and  papers  of  the  bank, 
and  a  safe  for  the  safekeeping  of  the  cash. 
Three  or  four  other  employees  worked  at 
stations  between  the  paying  teller's  cage  and 
the  vault.  The  safe  had  two  compartments; 
one  called  the  'reserve  chest,'  in  which  was 
kept  the  reserve  cash  not  ordinarily  required 
for  immediate  use,  and  another  in  which 
was  kept  what  wa«  termed  the  'counter  cash.' 
By  the  custom  of  the  bank  the  counter  cash 
was  taken  by  the  paying  teller  from  the 
safe  to  his  cage  in  the  morning  of  each  busi- 
ness day  and  was  returned  in  the  evening, 
but  the  reserve  cash  remained  in  the  safe 
during  business  hours  as  well  as  at  other 
times.  As  occasion  required,  the  counter  cash 
was  replenished  from  the  reserve  cash,  and, 
when  the  amount  of  the  former  became  too 
large,  it  was  reduced  by  transferring  part 
of  it  to  the  latter.  The  outer  door  of  the 
safe  was  equipped  with  a  time  lock  and  the 
reserve  chest  was  equipped  with  a  separate 
lock.  The  combination  to  the  latter  was 
in  the  possession  of  the  president,  Zwart  and 
Collins,  but  was  not  given  to  Kelley.  The 
president  and  Collins  were  absent  during  Kel- 
ley's  service  as  paying  teller,  and  when  it 
was  necessary  for  him  to  have  access  to  the 
reserve  cash,  which  was  almost  of  daily  oc- 
currence, Zwart,  who  was  then  the  managing 
oflicer  of  the  bank,  would  unlock  the  reserve 
chest  and  leave  it  in  that  condition  for  the 
remainder  of  the  day.  In  this  way  the  re- 
serve cash  was  made  also  accessible  to  the 
other  employees — and  there  were  several  of 
them — who  had  frequent  occasion  to  go  into 
the  vault  for  books,  files,  and  papers.  Wlien 
Kelley  was  at  lunch  during  the  noon  hour 
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his  place  was  filled  by  another  employee. 
At  the  close  of  business  hours,  whatever 
money  had  been  taken  in  by  other  employees 
during  the  day  wa«  turned  over  to  Kelley 
as  part  of  the  counter  cash,  and  it  was  then 
a  part  of  his  duties  to  count  the  counter  cash, 
to  place  it  in  the  proper  compartment  of  the 
safe,  to  count  the  money  in  the  reserve  chest, 
and  to  make  appropriate  entries  upon  his 
books  of  the  amount  and  charactor  of  the  cash 
on  hand.  He  would  then  lock  the  reserve 
chest — which  he  could  do,  although  he  did 
not  have  the  combination — and  would  also 
set  the  time  lock  on  the  outer  door  of  the 
safe.  When  he  assumed  the  duties  of  paying 
teller,  the  money  in  the  reserve  chest,  as 
also  the  counter  cash,  was  counted  by  him 
or  in  his  presence,  and  was  found  to  corre- 
spond in  amount  and  character  with  what 
was  called  for  by  the  books.  During  his 
service  in  that  station  he  regularly  performed 
its  duties,  save  that,  although  instructed  so 
to  do,  he  did  not  make  a  daily  count  of  the 
money  in  the  reserve  cheat.  Instead  of  that 
he  kept  an  account  of  the  original  amount 
in  that  chest  and  of  all  amounts  taken  there- 
from or  placed  therein  by  him,  and  at  the 
close  of  each  business  day  used  the  amount 
&hown  by  that  account  to  be  in  the  reserve 
cash  in  balancing  his  books.  On  Saturday 
evening,  August  23d,  after  counting  the  count- 
er cash  and  placing  it  in  the  safe  as  usual, 
he  locked  the  safe,  entered  in  his  books  the 
amount  and  character  of  the  cash  on  hand, 
and  left  on  a  vacation,  as  had  been  before 
arranged.  On  Monday  morning,  August  25th, 
Collins  resumed  his  station  as  paying  teller, 
and  counting  the  money  in  the  safe,  found 
that  the  counter  cash  corresponded  with  the 
books  and  with  Kelley's  entries,  but  found 
that  there  was  $5,000  less  paper  currency  in 
the  reserve  cash  than  was  called  for  bv  the 
books  and  by  the  account  kept  by  Kelley. 
Kelley  returned  and  assisted  in  the  investiga- 
tion which  followed.  There  were  no  errors 
in  bookkeeping  which  accounted  for  the  loss. 
It  was  actual.  Zwart,  Kelley,  and  the  em- 
ployee who  filled  the  latter*s  place  during  the 
noon  hour  each  testified  that  he  did  not  take 
the  money.  When  or  how  the  loss  occurred, 
or  what  became  of  the  money,  was  not  more 
definitely  shown  than  has  been  stated."  The 
court  said,  regarding  these  facts:  "It  re- 
mains to  be  considered  whether,  under  the 
evidence,  Kelley's  failure  to  make  a  daily 
count  of  the  money  in  the  reserve  chest  could 
have  been  properly  found  to  have  been  a 
proximate  cause  or  occasion  of  the  loss.  Two 
propositions  are  submitted  on  behalf  of  the 
bank  in  that  connection:  One,  that  knowl- 
edge on  the  part  of  another  employee,  having 
access  to  the  reserve  chest,  that  a  daily  count 
of  its  contents  was  not  being  made,  and  there- 
fore that  a  loss  would  not  be  promptly  dis- 


covered, may  have  encouraged  him  to  ab- 
stract the  money  when  otherwise  he  would 
not  have  done  so;  and,  the  other,  that,  if  a 
daily  count  had  been  made,  the  loss  would 
have  been  disclosed  at  the  close  of  business 
on  the  day  in  which  it  occurred,  and  this 
might  have  led  to  a  discovery  of  the  cause 
or  occasion  of  the  loss  and  to  the  recovery 
of  the  money.  Neither  proposition  has  any 
support  in  the  evidence.  Both  are  conjectur- 
al. There  was  no  evidence  of  any  general 
knowledge  among  the  other  employees  that 
the  reserve  cash  was  not  being  regularly 
counted  or  of  the  abstraction  of  the  money 
by  one  who  had  knowledge  of  that  fact. 
When  the  loss  occurred,  whether  on  the  first, 
the  last,  or  some  intervening  day  of  Kelley's 
service,  was  not  known,  and  the  evidence  was 
devoid  of  any  suggestion  that  an  earlier  dis- 
covery of  the  loss  would  have  led  to  a  re- 
covery of  the  money.  In  truth,  there  was  no 
attempt  to  show  any  causal  connection  be- 
tween the  failure  to  regularly  count  the  re- 
serve cash  and  the  loss  which  the  bank  sus- 
tained, and  certainly  there  was  no  such 
necessary  or  natural  connection  between  them 
as  would  reasonably  warrant  any  inference 
upon  the  subject.  Negligence  is  actionable 
only  when  loss  or  injury  proximately  results 
therefrom,  and  to  be  thus  proximate  the  loss 
or  injury  must  be  a  natural  and  probable 
consequence  which  ought  to  have  been  fore- 
seen or  reasonably  anticipated  in  the  light 
of  the  attendant  circumstances.  .  .  .  Care- 
ful consideration  of  the  evidence  and  of  the 
arguments  of  counsel  convinces  us  that  there 
was  no  evidence  legitimately  tending  to  show 
that  the  loss  was  sustained  through  any  per- 
sonal dishonesty  or  culpable  negligence  on 
the  part  of  Kelley,  and  that  therefore  the 
request  of  the  guaranty  company  that  a  ver- 
dict be  directed  in  its  favor  should  have  been 
sustained." 

The  investment  of  large  sums  of  a  bank^s 
money,  by  the  cashier,  in  illegitimate  transac- 
tions, is  an  act  covered  by  a  bond  securing 
in  general  terms  the  faithful  and  honest  dis- 
charge of  his  duties  as  cashier.  Wallace  v. 
Spencer  Exch.  Bank,  126  Ind.  265,  26  N.  £. 
175. 

In  Frink  v.  Southern  Exp.  Co.  82  Ga.  33, 
8  S.  E.  862,  3  L.R.A.  482,  it  was  held  that  a 
fidelity  bond,  conditioned  for  the  faithful  dis- 
charge of  his  duties  by  a  railroad  conductor, 
covered  a  loss  by  the  conductor's  negligence 
under  circumstances  which  the  court  outlined 
as  follows:  **The  defendant,  Frink,  was  con- 
ductor on  the  Cochran  and  Hawkinsville 
branch  of  the  Macon  &  Brunswick  railroaxl. 
as  well  as  express  messenger.  The  officers  of 
the  railroad  company  had  consented  for  the 
express  company  to  employ  him  as  messeng^er. 
When  he  reached  Cochran  from  Hawkinsville, 
about  two  o'clock  in  the  afternoon  of  Sep- 
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tember  16th,  1879,  this  package  of  money 
was  delivered  to  him.  He  immediately  put  it 
in  the  safe  furnished  him  by  the  express  com- 
pany, locked  the  safe  and  put  the  key  in  his 
pocket.  This  safe  was  kept  in  a  car  which 
had  three  compartments,  one  for  the  white 
passengers,  one  for  the  colored  and  the  other 
ior  baggage.  Carroll,  one  of  the  sureties  on 
Frink's  bond,  was  the  baggage-master,  and 
had  the  key  to  the  baggage  compartment. 
There  was  also  a  colored  man  belonging  to 
the  crew  of  the  train,  employed  by  Frink  and 
Carroll  to  assist  them,  who  had  access  to 
the  car.  After  receiving  the  money,  Frink 
telegraphed  to  the  agent  at  Hawkinsville  that 
he  had  the  money,  and  for  that  agent  to  meet 
him  on  the  arrival  of  the  train  at  Hawkins- 
Yille.  Under  orders  from  the  railroad  offi- 
cials, he  went  with  the  engine  twelve  miles 
to  procure  water,  and  returned  to  Cochran 
about  sundown.  When  he  started  with  the 
engine,  he  directed  Carroll  and  the  colored 
man  above  referred  to,  to  lock  the  baggage- 
car.  This  car  was  left  on  the  track  some 
distance  from  the  depot,  and  remained  in 
that  position  from  about  two  o'clock  in  the 
afternoon  until  about  ten  o'clock  at  night. 
When  Frink  returned  from  the  water  station, 
he  did  not  go  into  this  car  and  examine  his 
safe,  nor  did  he  examine  to  see  whether  the 
car  W8fi  locked  or  not.  He  simply  went  by 
the  car  and  saw  that  the  door  was  closed. 
He  then  went  on  into  the  town,  some  three 
or  four  hundred  yards  off,  and  remained  there 
until  about  half  past  nine  o'clock  at  night, 
when  he  returned  to  the  depot  and  got  his 
train  ready;  and  at  about  ten  o'clock  started 
for  Hawkinsville.  He  did  not  examine  the 
safe  during  all  this  time,  and  did  not  miss 
the  money  until  he  arrived  at  Hawkinsville, 
when  he  unlocked  the  safe  and  discovered 
that  it  was  gone.  It  was  also  in  proof  that 
about  that  time  there  were  many  gamblers 
and  roughs  in  the  town  of  Cochran.  The 
safe  was  simply  a  small  iron  box,  with  an 
ordinary  lock  and  key.  .  .  .  Under  this 
state  of  facts,  we  think  the  jury  were  justified 
in  finding  a  verdict  against  Frink  and  his 
sureties.  Whether  it  was  his  duty  or  not, 
in  the  exercise  of  ordinary  diligence,  to 
carry  this  car  along  with  the  engine  to  the 
water-tank,  it  was  certainly  his  duty,  when 
he  returned,  to  look  after  this  money  more 
closely  than  he  did.  It  seems  to  us  that 
no  prudent  man,  knowing  the  surroundings 
as  Frink  must  have  known  them,  would  have 
left  that  amount  of  money  in  the  car  seventy- 
five  yards  from  the  depot,  no  house  being 
near  by,  from  sundown  until  half  past  nine 
o'clock  at  night.  While  it  was  not  his  duty 
to  neglect  the  business  of  the  railroad,  still, 
when  he  was  not  engaged  in  its  business,  it 
was  his  duty  to  look  after  this  package,  either 
in  person  or  by  some  agent  in  whom  he  had 


confidence.  It  amounted  almost  to  g^oss  neg- 
ligence for  him  to  leave  this  car  and  his  safe 
for  so  long  a  time  at  night,  to  go  up  town 
and  play  cards  and  visit  drinking  saloons. 
Would  any  prudent  man  have  left  three 
thousand  dollars  of  his  own  money  in  that 
condition  for  such  a  length  of  time?  We 
apprehend  not." 

Tlie  bond  of  a  president  of  a  life  insurance 
company  does  not  cover  the  act  of  a  bonded 
cashier,  in  crediting  funds  to  the  wrong 
account,  the  president  having  no  knowledge  of 
the  act  of  the  cashier.  Sherman  v.  Harbin, 
125  la.  175,  100  N.  W.  629. 

The  taking  by  the  bank  cashier  of  stock 
of  the  bank  in  personal  assignment,  as  secur- 
ity for  notes  of  indebtedness  to  the  bank,  the 
notes  then  being  indorsed  by  the  cashier, 
discounted,  and  the  proceeds  credited  to  the 
indebtedness,  and  the  subsequent  assignment 
of  the  notes  to  another  bank  as  collateral 
security  for  personal  loans  to  the  cashier, 
which  loans  were  not  paid,  have  been  held 
to  be  acts  covered  by  the  fidelity  bond  of  the 
cashier.  Walden  Nat.  Bank  v.  Birch,  130 
N.  Y.  221,  29  N.  E.  127,  14  L.R.A.  211. 

The  embezzlement  bv  a  bank  cashier  of 
moneys  belonging  to  the  bank,  under  the 
pretense  of  having  borrowed  them,  a  state 
statute  forbidding  borrowing  by  the  officers 
of  the  bank,  is  a  clear  violation  of  a  fidelity 
bond  conditioned  for  the  faithful  execution 
of  the  duties  of  the  office,  and  for  the  dis- 
charge of  his  trusts  diligently,  honestly,  and 
impartially.  McShane  v.  Howard  Bank,  73 
Md.  135,  20  Atl.  776,  10  L.R.A.  552,  wherein 
the  court  said:  "Whilst  the  particular  duties 
of  the  cashier  are  not  set  forth  or  described 
in  the  charter  of  the  bank,  there  are,  at 
least,  two  distinct  duties  imposed  upon  him 
hereby,  the  faithful  observance  of  which  was 
guaranteed  by  the  obligation  of  the  sureties. 
The  third  article  of  the  seventh  section  re- 
quired him,  as  one  of  the  officers  of  the  bank, 
to  make  oath  that  he  would  discharge  his 
trusts  diligently,  honestly  and  impartially; 
and  a  subsequent  statute  expressly  prohibited 
him  from  borrowinfr  any  money  from  the 
bank.  However  undefined  his  general  duties 
might  have  been,  that  of  being  honest  in 
his  position  was  explicitly  enjoined  by  the 
very  terms  of  the  charter.  By  these  terms 
he  was  forbidden  to  avail  himself  of  his  of- 
ficial position  to  misapply  or  embezzle  the 
funds  of  the  bank,  or  to  resort  to  any  unlaw- 
ful or  dishonest  device  inconsistent  with  the 
diligent,  honest  and  impartial  performance  of 
his  trusts.  The  charter  exacted  honestv  of 
the  officers,  and  whatever  else  it  failed  to 
require,  that  it  unequivocally  imposed.  Aside 
from  the  consideration  that  the  very  nature 
of  the  employment  involved  that  duty,  the 
direct  and  mandatory  language  of  the  act 
imposed   it,   and   imposed  it,  too,  under  the 
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Banctity  of  an  oath.  Upon  what  principle  can 
it  be  Baid  that  a  cashier,  whose  sworn  duty 
it  is  to  discharge  his  trusts  honestly,  has 
not  violated  that  duty  by  the  embezzlement 
of  the  funds  of  the  bank,  even  thoiigli  tlie 
charter  contains  no  provision  forbidding  him 
to  steal?  If  he  did  steal,  are  his  sureties 
relieved  merely  because  the  charter  did  not 
declare  in  so  many  words  that  he  should 
not  steal?  If  he  did  embezzle,  has  he  done 
that  which  the  charter  required  him  to  swear 
he  would  do — honestly  discharge  his  trusts? 
His  embezzlement  of  the  funds  of  the  bank 
was  a  direct  violation  of  a  duty  imposed  by 
the  charter — a  dutv  which  his  sureties 
guaranteed  that  he  would  honestly  perform. 
The  charter  prohibited  an  officer  from  bor- 
rowing money  from  the  bank.  If  Kidgaway 
did  nevertheless  appropriate  the  bank's  funds, 
pretending  that  he  had  borrowed  them,  he 
was  clearly  guilty  of  a  breach  of  duty  im- 
posed by  the  charter;  and  if  loss  resulted 
from  that  act  his  sureties  are  liable  within 
the  strict  letter  of  their  engagement." 

Evidence  was  held  to  be  sufficient  to  show 
a  default  by  an  employee  covered  by  a  fidelity 
bond,  in  the  case  of  Union  Pac.  Tea  Co.  v 
Union  Surety,  etc.  Co.  43  Misc.  50,  86  N. 
Y.  S.  466,  wherein  it  was  said:  "There  was 
sufficient  testimony  from  which  the  jury  were 
justified  in  finding  that  French  had  defaulted 
in  the  sum  of  $322.18.  It  was  shown  by  the 
manager  of  plaintiff's  store  at  Hornersville, 
Pa.,  that  between  January  11  and  May  9, 
1902,  a  period  covered  by  defendant's  bond, 
goods  had  been  delivered  to  French  under  a 
written  contract  (in  evidence)  by  the  terms 
of  which  French  was  to  return  the  goods  or 
the  money  for  them  within  a  certain  time 
named  therein,  and  that  he  failed  to  account 
for  such  goods  to  the  amount  and  value  of 
$322.18.  When  plaintiff  notified  the  defend- 
ant of  the  shortage  of  French,  it  also  sent 
a  statement,  admitted  in  evidence  of  the 
items  of  goods  sold  French,  and  their  value; 
and  no  attempt  was  made  by  defendant  to 
impeach  the  correctness  of  this  statement,  nor 
was  the  testimony  of  plaintiff's  manager  dis- 
puted. Defendant  made  no  motion  for  the 
dismissal  of  the  complaint  as  to  French  upon 
the  ground  that  plaintiff  had  failed  to  prove 
the  ,  value  of  the  goods  sold  him,  nor  did 
he  request  the  judge  to  charge  the  jury  that 
no  proof  of  the  value  of  such  goods  had  been 
given." 

A  bond  for  the  faithful  performance  of  his 
duties  by  a  salesman,  in  the  absence  of  any 
provisions  as  to  what  his  duties  are,  covers 
los.ses  by  rea.son  of  his  defaulting  as  to  money 
collected  by  him  and  as  to.  goods  stolen  and 
sold  bv  him.  Granger  v.  Empire  State  Surety 
Co.  132  App.  Div.  437.  116  X.  Y.  S.  973. 

A  salesman's  fidelity  bond,  conditioned  for 
the  just  and  true  accounting  and  paying  over 


by  him  of  moneys  and  other  property  which 
may  come  into  his  hands  in  his  employment 
as  salesman,  does  not  cover  an  indebtedness^ 
of  the  salesman  to  his  employer  for  money 
advanced  to  him  for  traveling  and  other 
personal  expenses.  W.  Bodek  Co.  v.  Sacks,  1^ 
Pa.  IHst.  71. 

Acts  of  an  employee  of  a  railroad,  in  leav- 
ing money  intrusted  to  him  in  his  room  while 
he  went  out  for  lunch,  have  been  held  to  be 
such  negligence  on  his  part  as  was  covered 
by  a  guaranty  policy  insuring  the  employer 
company  against  loss  by  his  failure  diligently 
and  faithfully  to  discharge  and  transact  his- 
duties.  Citizens  Ins.  Co.  v.  Grand  Trunk 
R.  Co.  25  L.  C.  Jur.  163,  3  Montreal  Leg. 
N.  311,  confirming  22  L.  C.  Jur.  235,  1 
Montreal  Leg.  N.  485,  wherein  the  court  said : 
"The  condition  of  the  policy  is  that  one 
Faulkner  should  honestly,  diligently  and 
faithfully  discharge  and  transact  the  duties 
devolving  upon  him  in  his  employment  by  the 
said  company,  plaintiffs;  'and  that  he.  the 
said  David  Faulkner,  should  faithfully  ac- 
count for  and  pay  over  to  the  said  railway 
company  all  such  money,'  etc.,  *he  should  re- 
ceive for  or  from  the  said  company.'  The  breach 
is  that  Faulkner  had  received  $22,480.65 
of  the  money  of  the  company,  and  that  he  had 
not  faithfully  accounted  for  or  paid  over  any 
portion  of  said  sum  except  $412.65.  The  facts 
are  that  Faulkner  drew  the  money  from  the 
Bank  of  Montreal  on  the  22nd  June,  1877,  a 
little  before  12  o'clock;  that  he  carried  the 
money  in  two  bags  to  his  office  in  Jacques 
Cartiei"  Square,  in  a  building  used  by  plain- 
tiffs, respondents,  and,  having  occasion  to  go 
out  to  his  lunch,  he  placed  the  two  bags  under 
his  desk,  locked  the  door  of  his  room,  and 
went  out.  When  he  returned  in  twenty  min- 
utes or  half  an  hour  after  he  found  the  door 
unlocked;  that  the  bag  with  the  notes  in  it 
had  been  opened,  and  all  the  money,  except 
a  $10  bill  which  had  fallen  on  the  floor,  had 
been  carried  off.  The  bag  with  the  silver  was 
untouched.  The  insurance  company,  appel- 
Innts,  contend  that  Faulkner  has  faithfully 
accounted  for  the  whole  money,  which  was 
stolen  in  his  ajbsence,  and  that,  if  there  was 
any  negligence,  it  was  on  the  part  of  the  rail- 
way company,  which  did  not  provide  him 
with  a  proper  means  of  preserving  the  money 
intrusted  to  his  care,  and,  consequently,  that 
the  company,  appellants,  is  not  liable.  It 
may  at  once  be  said  that  the  company  re- 
spondent has  never  alleged,  and  does  not  con- 
tend, that  Faulkner  is  guilty  of  dishonesty 
in  the  matter.  His  antecedents  and  his  con- 
duct at  the  time  of  the  transaction  repel  any 
Ruspicion  of  the  sort.  But  the  policy  war- 
rants his  diligence  and  fidelity.  Did  he  use 
all  the  care  a  man  dealing  with  so  large  a  sum 
of  money  ought  to  have  used  ?  Could  he  have 
taken  greater  precautions  under  the  circum- 
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stances?  It  seems  to  us  he  did  not  exercise 
common  prudence  in  leaving  this  large  sum  of 
money  under  the  table,  in  what  may  almost 
be  called  an  open  room,  for  it  was  a  badly 
fastened  door  on  a  common  stair,  without  any 
guardian,  and  leaving  the  building.  Again, 
we  find  nothing  to  show  that  the  Grand  Trunk 
Railway  Company,  by  its  arrangements, 
either  ordered  or  sanctioned  such  a  proceed- 
ing. It  evidently  was  not  necessary.  He 
could  have  placed  the  money  in  the  vault 
down  stairs  if  he  had  liked — he  could  easily 
have  placed  it  in  the  galvanized  iron  box — he 
need  not  have  drawn  it  from  the  bank  till 
after  his  lunch,  and,  above  all,  he  might  have 
sent  out  for  his  lunch,  or  done  without  it. 
He  was,  therefore,  guilty  of  negligence,  and 
we  think  the  judgment  should  be  confirmed.'' 

The  act  of  a  bank  manager  in  allowing  un- 
secured overdrafts  by  a  depositor  is  covered 
by  a  policy  guaranteeing  to  indemnify  the 
bank  against  any  loss  or  damage  caused  by 
reason  of  the  want  of  integrity,  honesty  or 
fidelity,  or  by  the  negligence,  default  or 
irregularity  of  the  manager.  Toronto  Bank 
V.  European  Assurance  Soc.  14  L.  C.  Jur. 
186,  affirmed  7  Rev.  Leg.  57. 

In  Seay  v.  Georgia  L.  Ins.  Co.  132  Tenn. 
673,  Ann.  Cas.  1916E  1157,  179  S.  VV.  312, 
it  was  held  that  a  bond  indemnifying  a  phy- 
sician against  liability  for  any  injury  "in 
consequence  of  an  alleged  error  or  mistake 
or  malpractice  by  any  assistant  in  the  employ 
of  assured  while  acting  under  the  assured's 
instructions  and  occurring  while  this  policy 
is  in  force,"  did  not  cover  acts  of  an  assistant 
performed  without  the  advice  or  direction  of 
the  insured. 

And  see  Coyle  v.  U.  S.  Fidelity,  etc.  Co. 
reported  in  full,  post,  this  volume,  at  page 
450,  for  a  holding  that  certain  acts  by  a  col- 
lecting agent,  fully  shown  in  the  report  of  the 
case,  were  not  within  a  fidelity  bond. 

3.  Under   Stipulation   fob   iNDmiNirr 

AGAINST  Loss  BY  PARTICULAR  ACTS. 


B.  Fraud  or  DiahoneMty. 

A  fidelity  bond  indemnifying  against  loss 
by  any  act  of  fraud  or  dishonesty  on  the  part 
of  the  bonded  employee  covers  only  acts  of 
fraud  or  dishonesty.  U.  S.  Fidelity,  etc.  Co. 
T.  Merkley  (Ky.)  65  S.  W.  614;  Merkley  v. 
U.  S.  Fidelity,  etc.  Co.  (Ky.)  73  S.  W.  1126. 

But  the  reported  case  holds  that  the  mean- 
ing of  fraud  or  dishonesty  extends  beyond  acts 
which  are  criminal  and  that  those  words  are 
to  be  given  a  broad  signification  and  to  be 
taken  most  strongly  against  the  surety  com- 
pany. 

It  is  not  necessary  that  a  bonded  employee 
should  act  for  purposes  of  personal  profit,  in 
order  that  he  may  be  guilty  of  fraud  or  dis- 
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honesty.  A  breach  of  trust,  an  abstraction  of 
funds,  together  with  deceit  and  concealment, 
is  fraud  or  dishonesty  within  the  meaning  of 
a  fidelity  bond,  although  the  act' is  performed 
for  the  profit  of  another.  U.  S.  Fidelity,  etc. 
Co.  V.  Egg  Shippers'  Strawboard,  etc.  Co.  148 
Fed.  363,  78  C.  C.  A.  345,  wherein  the  court 
set  forth  the  facts  and  stated  the  holding  as 
follows:  "The  plaintiff  was  an  Iowa  corpora- 
tion organized  by  dealers  in  poultry  and  eggs, 
and  its  business  was  the  purchase  and  sale  of 
fillers  for  egg  cases  used  in  transportation. 
Though  of  small  capital,  it  was  thriving  and 
prosperous  from  its  organization  down  to  the 
time  of  the  conduct  of  its  treasurer,  which 
furnished  the  cause  of  this  litigation.  The 
fillers  it  dealt  in  were  purchased  from  the 
manufacturer,  the  Tama  Paper  Mills  &  Filler 
Company,  under  a  contract  providing  that 
the  plaintiff  should  accept  and  honor  the 
drafts  of  the  Tama  Company,  due  in  15  days, 
for  all  manufactured  fillers  which  it  ordered 
shipped,  and  drafts  payable  in  30  days  for  the 
remainder  of  the  contract  quantity  that  was 
manufactured,  but  not  desired  for  immediate 
delivery.  The  contract  specified  that  bills  of 
lading  should  be  attached  to  the  first  class  of 
drafts,  showing  the  fillers  had  been  shipped, 
and  warehouse  receipts  to  the  other  class  of 
drafts,  showing  that  the  fillers  covered  by 
them  had  been  manufactured  and  were  actu< 
ally  in  the  warehouse  subject  to  the  plaintiff's 
order.  Boardman  was  the  treasurer  of  the 
plaintiff,  with  authority  to  execute  notes  and 
accept  drafts  representing  its  bona  fide  in- 
debtedness. He  was  a  salaried  officer,  and  the 
financial  management  of  the  plaintiff's  af- 
fairs was  largely  in  his  charge  between  direc- 
tors' meetings,  which  were  held  semiannually. 
At  one  meeting  his  official  report  showed  that 
he  had  allowed  the  Tama  Company  to  over- 
draw its  account  about  $2,600.  He  was  at 
once  instructed  by  the  directors  that  he  must 
not  continue  such  course;  that  they  were  not 
satisfied  of  the  integrity  of  the  manager  of 
the  Tama  Company;  that  he  must  secure 
fillers  balancing  the  overdraft ;  and  that  in  the 
:  future  nothing  should  be  paid  and  no  drafts 
should  be  accepted  unless  the  goods  already 
manufactured  had  either  been  shipped  or  were 
held  in  the  warehouse  subject  to  plaintiff's 
order,  and  unless  those  conditions  were  shown 
by  bills  of  lading  or  warehouse  receipts.  There 
was  substantial  evidence  tending  to  show  the 
following  facts,  and  on  appeal  we  must  assume 
them  to  be  true.  Boardman  violated  his  offi- 
cial duty,  ignored  his  instructions,  concealed 
his  conduct,  and  falsified  his  reports.  When 
the  crash  came,  there  was  outstanding  about 
$70,000  of  negotiable  paper  of  the  Tama  Com- 
pany upon  which  Boardman  had  obligated  the 
plaintiff  by  way  of  accommodation,  and  in 
addition  to  this  he  had  advanced  to  the  Tama 
Company  about  $10,000  for  which  he  had  no 
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bills  of  lading  or  warehouse  receipts.  These 
sums  amounted  to  more  than  seven  times  the 
plaintiff's  capital,  and  the  Tama  Company 
soon  failed  for  a  large  sum.  The  plaintiff  was 
made  bankrupt.  Boardman  was  found  to  have 
been  using  plaintiff's  money  in  his  own  af- 
fairs. He  left  the  state  soon  afterwards, 
taking  with  him  the  check  stubs,  canceled 
checks,  drafts,  and  vouchers  pertaining  to 
plaintiff's  business,  having  previously  refused 
to  allow  his  successor  in  oflice  to  examine 
them,  for  the  reason,  as  he  alleged,  that  they 
also  concerned  his  personal  business.  .  .  . 
The  defendant  claims  that  there  was  no  show- 
ing of  a  breach  of  the  fidelity  bond  which  was 
conditioned  to  'make  good  and  reimburse  to 
the  employer  [the  plaintiff]  ail  and  any  pe- 
cuniary loss  sustained  by  the  employer,  of 
money,  securities  or  other  personal  property 
in  the  possession  of  the  employee  [Boardman], 
or  for  the  possession  of  which  he  is  responsi- 
ble, by  any  act  of  fraud  or  dishonesty  on  the 
part  of  said  employee,  in  the  discharge  of  the 
duties  of  his  office  or  position.'  Another 
clause  of  the  bond  provided  that  its  true  in- 
tent and  meaning  was  that  the  defendant 
should  be  responsible  only  'for  moneys,  se- 
curities, or  property  diverted  from  the  em- 
ployer through  fraud  or  dishonesty  on  the 
part  of  the  employee.'  In  other  words,  de- 
fendant contends  that  no  fraud  or  dishonesty 
of  Boardman  was  shown.  We  are  at  a  loss 
how  to  characterize  his  conduct  if  it  was 
not  both  fraudulent  and  dishonest.  The  test 
is  not  whether  he  intended  to  personally  profit 
by  his  course,  though  that  he  did  is  perhaps 
a  permissible  inference  from  the  facts  shown. 
He  occupied  a  position  of  trust  and  confi- 
dence which  he  secretly  betrayed.  He  received 
compensation  for  guarding  the  interests  of 
his  employer  and  he  was  wilfully,  intention- 
ally, and  grossly  faithless.  This  is  not  a 
case  of  mere  indiscretion  or  error  of  judg- 
ment. There  was  a  breach  of  trust,  a  want  of 
financial  integrity,  coupled  with  deceit  and 
concealment,  and  resulting  in  financial  loss 
to  the  employer.  This  was  both  fraud  and 
dishonesty  within  the  meaning  of  the  bond." 
A  mere  technical  conversion  is  not  an  act 
covered  by  a  fidelity  bond  conditioned  to  in- 
demnify against  personal  dishonesty.  Sin- 
clair V.  National  Surety  Co.  132  la.  549,  107 
N.  W.  184,  wherein  it  was  said:  "In  the 
twelfth  instruction  the  court  said  that  if 
Higgins  &  Ogilvie,  or  either  of  them,  know- 
ingly failed  and  refused  to  account  for  and 
turn  over  plaintiff's  property  when  demanded 
by  plaintiff  or  the  proceeds  of  the  sales  there- 
of then  in  their  possession,  as  required  by 
their  contract,  this  would  be  such  personal 
dishonesty  as  would  render  defendant  liable 
on  its  bond.  In  other  words,  a  technical  con- 
version was  treated  by  the  trial  court  as  a 
dishonest  act  on  the  part  of  the  employee. 


Manifestly  this  cannot  be  the  law.  That  the 
instruction  was  prejudicial  is  clear.  Higgina 
&  Ogilvie  abandoned  the  business  in  Decem- 
ber of  the  year  1901.  Thereafter  they  had 
no  personal  charge  of  the  goods,  and  could 
not  have  been  guilty  of  any  personal  dishon- 
esty in  connection  therewith.  In  this  action 
defendant  is  sought  to  be  held  for  the  value 
of  all  the  goods  shipped  Higgins  &  Ogilvie, 
less  proper  and  legitimate  credits.  If  the 
jury  followed  the  instruction  just  referred 
to,  it  was  justified  in  charging  defendant  with 
the  goods  or  the  proceeds  thereof  while  in 
the  hands  of  DriscoU  or  the  Canadian  Bank 
This,  of  course,  cannot  be  the  measure  of 
defendant's  liability." 

A  bond  guaranteeing  against  loss  by  the 
fraud  or  dishonesty  of  an  employee  does  not 
cover  a  mere  indebtedness  of  the  employee  to 
the  employer.  Orion  Knitting  Mills  v.  U.  S. 
Fidelity,  etc.  Co.  137  N.  C.  565,  2  Ann.  Cas. 
888,  50  S.  E.  304,  70  L.R.A.  167. 

A  fidelity  bond  given  to  secure  against  the 
personal  dishonesty  of  an  employee  does  not 
cover  the  act  of  dishonestly  converting  during 
the  term  of  the  bond  moneys  of  the  employer 
which  the  employee  had  collected  and  owed 
the  employer  before  the  beginning  of  the  bond. 
Sinclair  v.  National  Surety  Co.  132  la.  549, 
107  N.  W.  184,  wherein  the  court  said:  "The 
bond  provided  that  defendant  should  not  be 
liable  for  any  sum  whatever  which  the  em 
ployee  at  the  commencement  of  the  bond  term 
owed  his  employer.  As  it  was  given  to  cover 
the  personal  dishonesty  of  the  employee,  and 
not  to  guaranty  payment  of  his  debt,  it  i» 
manifest,  we  think,  that  defendant  is  not  lia- 
ble for  any  money  collected  by  Higgins  & 
Ogilvie  before  the  bond  went  into  effect,  and 
which  was  afterwards  dishonestly  converted 
by  them.  This  thought  was  not  presented  to 
the  jury  by  the  trial  court,  although  request 
was  made  of  it  to  do  so  in  proper  instruct 
tions.  Indeed,  the  contrary  proposition  was 
announced  by  the  court.  In  this  there  was 
error  prejudicial  to  appellant.  At  the  time 
of  the  execution  of  the  first  bond  Higgins  &■ 
Ogilvie  had  been  plaintiff's  brokers,  handling 
goods  for  some  time,  and  under  the  evidence 
was  indebted  to  plaintiff  for  goods  sold.  A& 
to  this  amount,  defendant  was  not  respon- 
sible, no  matter  if  the  money  thus  received 
was  thereafter  dishonestly  converted." 

The  reported  case  holds  as  follows:  "The 
general  rule  is  that  an  agent  is  guilty  of  fraud 
or  dishonesty  when  he  collects  money  belong- 
ing to  his  principal  and  uses  it  for  his  own 
purposes,  or  refuses  to  turn  it  over.  But  if 
there  be  mutual  demands,  and  the  failure  to 
settle  be  due  to  an  honest  conviction  of  the 
agent  that  he  has  good  offsets  against  the 
balance  appearing  against  him,  he  cannot  be 
said  to  be  acting  fraudulently  or  dishonestly 
in  the  mere  withholding  of  the  balance  to  the 
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extent  of  the  amount  claimed  by  him  until 
the  true  amount  due  by  him  be  ascertained. 
Nevertheless,  under  gutih  circumstances,  the 
agent  is  bound  in  honesty  not  to  use  the 
money  collected  for  his  principal,  but  to  hold 
the  whole  amount  ready  for  settlement  when 
the  offsets  claimed  are  passed  upon,  and  the 
true  balance  ascertained;  and  if  he  uses  the 
money,  so  that  he  is  unable  to  pay  it  over 
upon  the  final  settlement,  he  is  guilty  of  dis- 
honesty." 

Under  a  fidelity  bond  whereby  the  surety 
company  agrees  to  pay  the  loss  occasioned  by 
any  dishonesty  of  the  bonded  employee,  there 
is  no  liability  for  the  dishonesty  of  a  bank 
clerk  in  making  false  entries  to  show  a  fic- 
titious balance  in  the  account  of  a  depositor, 
unless  overdrafts  are  made  on  this  fictitious 
balance  which  are  not  made  good  by  the  de- 
positor;   that   is,   unless   the   bank   actually 
suffers  "loss"  by  the  dishonesty.     Nashville 
First  Nat.  Bank  v.  National  Surety  Co.  130 
Fed.   401,  64  C.  C.   A.   601,  66   L.R.A.   777, 
wherein  the  court  said:     "The  contention  ife 
that,  through  false  entries  made  after  May  1, 
1900,  the  credit  balance  of  Connor  &  Brady 
was  fraudulently  increased  to  the  extent  of 
$3,384.71,  and  that  for  this  amount  the  sure- 
ty company  is  liable.     Lea  neither  received 
nor  paid  out  a  dollar  of  the  bank's  money. 
He  was  only  a  bookkeeper,  and  his  honesty 
consisted  only  in  so  falsifying  the  account  of 
Conner  &   Brady  as  to  enable  that   firm  to 
overdraw  its  account.     The  mere   fact  that 
Lea   fraudulently    increased   the   balance   in 
favor   of   Conner   &    Braidy   by   any   of   the 
methods  described  is  not  enough   to   fasten 
TespijnRibility  upon  his  surety.    The  bond  is  to 
indemnify  the  bank  against  any  'loss'  through 
his  dishonesty.      It   follows,   therefore,   that 
unless  Conner  &  Brady,  through  Lea's  fraud- 
olent  practices,  did  draw  out  more  money  by 
check  than  they  deposited,  no  loss  would  be 
shown." 

In  Model  Mill  Co.  v.  Fidelity,  etc.  Co.  1 
Tenn.  Ch.  App.  365,  it  was  said  that  if  a 
bonded  employee  turns  over  to  the  employer 
&11  the  sums  actually  collected  by  him  after 
the  execution  of  the  bond,  the  bond  indemni- 
fying the  employer  against  loss  through  the 
dishonesty  of  the  employee  does  not  cover  his 
application  of  amounts  to  wrong  accounts  in 
order  to  cover  up  previous  defaults. 

For  the  treasurer  of  a  local  board  of  edu- 
("ation  to  draw  its  money  from  the  bank  and 
misapply  it,  is  fraud  and  dishonesty  within 
the  terms  of  a  policy  of  guaranty  insurance. 
Board  of  Education  v.  Citizens'  Ins.  etc.  Co. 
30  U.  C.  C.  P.  132. 

In  Fidelity,  etc.  Co.  v.  Crays,  76  Minn.  450, 
T9  X.  W.  631,  evidence  was  held  not  to  show 
that  an  alleged  shortage  in  wheat  constituted 
fraud  or  dishonesty  for  which  the  surety 
(Company  could  be  held  liable  tm  the  fidelity 
bond. 


In  the  case  of  Protestant  Board  of  School 
ComVa  V.  Guarantee  Co.  of  North  America,  31 
L.  C.  Jur.  254,  it  appeared  that  one  E.  re- 
ceived $2,085;  that  that  sum  disappeared 
from  the  safe  in  the  plaintifTs  office;  and  that 
E.  was  indicted  for  the  larceny  of  the  sum  but 
was  acquitted.  It  was  held  that  the  act  of 
E.  in  failing  to  account  for  the  sum  which 
had  been  intrusted  to  him,  no  proof  being 
given  that  the  loss  was  because  of  an  accident 
or  due  to  force  majeure,  was  covered  by  a 
policy  of  insurance  guaranteeing  to  indemnify 
the  plaintiff  against  any  loss  through  the 
fraud  or  dishonesty  of  E. 

The  stealing  of  a  large  sum  of  money  by  a 
bank  teller  is  an  act  of  "dishonesty"  covered 
by  that  expression  in  a  policy  of  guaranty  in- 
surance. Crown  Bank  v.  London  Guarantee, 
etc.  Co.  17  Ont.  L.  Rep.  95,  10  Ont.  W.  Rep. 
1070,  12  Ont.  W.  Rep.  349. 

b.  Larceny  or  Embezzlement. 

It  has  been  held  that  a  fidelity  bond,  stip- 
ulating to  indemnify  against  losses  by  the 
"larceny  or  embezzlement"  of  the  employee, 
covers  no  acts  of  dishonesty  which  fall  short 
of  larceny  or  embezzlement.  Williams  v.  U. 
S.  Fidelity,  etc.  Co.  105  Md.  490,  66  Atl.  495, 
wherein  the  evidence  was  reviewed  and  held 
not  to  show  larceny  or  embezzlement  by  the 
employee,  an  insurance  agent. 

A  fidelity  bond  conditioned  to  indemnify  the 
employer    against    loss   by    embezzlement   or 
larcenj^   committed   by   the   employee,   covers 
acts  which  are  to  be  considered  larceny  or 
embezzlement  in  a  commercial  sense,  though 
they  do  not  strictly  amount  to  legal  larceny 
or  embezzlement  and  would   not  be  a   suffi- 
cient basis  for  a  prosecution  for  those  crimes. 
Fidelity,  etc.  Co.  v.  Colorado  Ice,  etc.  Co.  45 
Colo.  443,   103  Pac.   383,  wherein  the  court 
said:  **We  are,  further,  of  the  opinion  that, 
in  a  civil  action  of  this  kind,  an  instruction 
which  required  the  plaintiff  to  make  out  its 
case  by  a  preponderance  of  the  evidence  as  to 
the  embezzlement  or  larceny  of  funds,  is  suffi- 
cient, and  considering  the  purposes  for  which 
such   indemnity  bonds  are  made,  the  terms 
'larceny'  and  'embezzlement,'  as  used  therein, 
are   intended   to   mean   in   their   commercial 
sense,  and  that  it  was  not. error  to  refuse  to 
give  instructions  which,  in  substance,  required 
the  plaintiff  to  establish  this  fact  beyond  a 
reasonable  doubt,  as  in  criminal  cases,  and 
that  the  proper  construction  of  the  language 
of  the  entire  bond  with  the  application  and 
other    transactions     did    not   contemplate   it 
would  be  necessary,  in  order  to  recover  in  a 
civil  action,  that  the  evidence  should  be  suffi- 
cient in  all  respects  to  warrant  the  conviction 
of  the  employee  in  a  criminal  case." 

Loss  caused  by  an  unintentional  mistake  is 
not  covered  by  a  bond  indemnifying  an  em- 
ployer against  loss  sustained  by  "any  act  or 
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acts  of  fraud,  diahoneaty,  forgery,  theft,  em- 
bezzlement,  wrongful   abstraction   or   misap- 
plication."   Kansas  Flour  Milla  Co.  v.  Amer- 
ican Surety  Co.  98  Kan.  618,  158  Pac.  1118, 
wherein  it  was  said:     "The  bond  indemnified 
the  plaintiff  against  loss  of  money  or  prop- 
erty sustained  by  'any  act  or  acts  of  fraud, 
dishonesty,     forgery,     theft,     embezzlement, 
wrongful    abstraction    or    misapplication'   on 
the  part  of  the  agent.    The  plaintiff  says  the 
words    *fraud,'   'dishonesty,*   'forgery,'   'theft* 
and  'embezzlement'  are  superfluous,   because 
whatever   meaning   they   might  have   is  em- 
braced in  the  words   'wrongful  abstraction.' 
Whatever    force    the    word    'wrongful'    may 
have  as  indicating  wilfulness  and  bad  pur- 
pose is  spent  on  the  word  'abstraction'  and 
is  not  carried  over  to  the  word  'misapplica- 
tion.'    'Misapplication'  is  wrong  application, 
and  the   bond  should  not  be  interpreted   to 
read  'wrongful  wrong  application.'    The  word 
'misapplication'  speaks  for  itself  and  includes 
applications   merely   amiss   and    not   vicious 
because  of  moral  turpitude.    The  court  is  not 
willing  to  accept  this  interpretation  of  the 
bond.     All  the  words  used  should  be  consid- 
ered as  employed  for  a  purpose,  and  the  collo- 
cation should  be  taken  into  account  in  arriv- 
ing at  their   meaning.     So  considered   it   is 
plain  the  purpose  of  the  bond  was  to  cover 
all   kinds    of   depravity.     Some   kinds    were 
named    in    terms    having   fixed    and    definite 
legal  meanings — ^'fraud,'  'forgery,'  'theft,'  'em- 
bezzlement.'   In  order  that  other  kinds  might 
not  sift  through  this  enumeration,  words  more 
general  in  their  signification  were  inserted — 
'dishonesty,'  'wrongful  abstraction.'    The  term 
'wrongful   abstraction'  does  not  sum  up  all 
that  goes  before  it  but  fills  some  of  the  gaps 
in  what  goes  before,  and  the  word  'misappli- 
cation' was  manifestly  employed  to  attain  the 
same  end.     If  this  were  not  true  we  would 
have  one   field  of  conduct,  embracing  many 
varieties,  covered  with  great  particularity  and 
in  the  utmost  detail,  while  another  and  dis- 
tinct field,  embracing  just  as  many  varieties 
of  innocent  conduct — error,  omission,  mistake, 
oversight,  neglect — was  covered   by  a  single 
word,   misapplication,    which    ia    ambiguous. 
The  word  is  commonly  used  to  denote  use  of 
money   or   property   improperly,   illegally  or 
wrongfully  in  the  corrupt  sense.    Under  these 
circumstances  the  court  concludes  the  word 
was    inserted   to   complete   the   thought   and 
purpose    indicated    by    the    preceding    words 
and  not  to  introduce  and  deal  with  a  new 
class  of  acts." 

Mere  proof  of  a  balance  due  to  the  employer 
from  the  employee  is  not  sufficient  on  which 
to  predicate  liability  under  a  fidelity  bond 
indemnifying  the  obligee  against  loss  by  the 
larceny  or  embezzlement  of  the  employee. 
There  must  be  proof  of  dishonest  acts  of  the 
employee.  Williams  v.  U.  S.  Fidelity,  etc. 
Co.  105  Md.  490,  66  Atl.  495. 


"Where  the  officers  of  an  insurance  com- 
pany on  declaring  the  accounts  of  a  general 
agent  discovered  a  shortage,  which  was  ad- 
mitted by  the  agent,  who  stated  that  the 
amount  of  the  admitted  shortage  covered  all 
collections  up  to  the  time  of  the  examination, 
whereas  the  actual  collections  were  two  thous- 
and dollars  in  excess  of  that  amount,  it  wajs 
held  that  a  felonious  intent  on  the  part  of 
the  agent  was  shown,  within  a  fidelity  policy 
protecting  the  company  against  larceny  or 
embezzlement  on  the  part  of  the  company." 
National  L.  Ins.  Co,  v.  Title  Guaranty,  etc. 
Co.  185  111.  App.  221   (abstract). 

For  an  employee  to  raise  pay  roll  checks 
is  embezzlement  within  that  term  in  a  fidelity 
bond.  Oklahoma  Sash,  etc.  Co.  v.  American 
Bonding  Co.  (Okla.)  153  Pac.  1151.  In  that 
case  it  was  said:  "The  petition  then  sets  out 
in  detail  in  what  the  defalcittion  consisted, 
part  in  depositing  in  the  bank  a  less  amount 
than  the  cashbook  showed  he  should  have  de- 
posited, and  also  contained  the  followin<?: 
'Raised  pay  roll  checks' — and  set  out  a  num- 
ber of  instances  in  which  the  bookkeeper  liad 
raised  the  pay  roll  checks,  appropriating  to 
himself  the  difference.  We  think  this  suffi- 
ciently alleges  embezzlement." 

The  issuance  by  a  bank  cashier  of  checks  as 
loans  to  fictitious  persons  and  the  use  of  the 
funds  derived  therefrom  is  embezzlement  with- 
in the  meaning  of  a  fidelity  bond.  Livingston 
V.  Fidelity,  etc.  Co.  27  Ohio  Cir.  Ct.  Rep.  662. 
wherein  the  court  described  the  acts  of  the 
employee  as  follows:  "Blodt's  plan  of  opera- 
tion was  to  buy  cheap  vacant  lots  in  Cleveland 
under  divers  fictitious  names^  and  in  the  same 
names  to  apply  to  his  company  for  loans 
wherewith  to  erect  buildings  thereon.  His 
board  of  directors  granted  the  loans,  on  hi« 
recommendation,  and  issued  checks  therefor 
to  the  order  of  the  fictitious  applicants. 
Blodt  was  intrusted  with  these  checks,  and 
it  was  his  duty  to  see  to  their  application  to 
the  intended  purposes,  according  to  the  u.<9aal 
custom  of  building  and  loan  associations. 
Blodt,  however,  collected  or  deposited  the 
checks  for  his  own  behoof,  after  indorsinfjf 
them  in  the  names  of  the  fictitious  payees.*' 

A  fidelity  bond  to  protect  an  employer 
against  loss  by  "any  act  of  larceny  or  em- 
bezzlement" of  an  employee  engaged  to  sell 
goods  on  consignment  does  not  cover  the  act 
of  the  employee  in  expending  money  in  re- 
moving the  location  of  the  business  to  a 
different  neighborhood,  which  proves  to  be 
poor  business  judgment.  Clarke  v.  Fidelity, 
etc.  Co.  73  Wash.  62,  131  Pac.  468,  wherein 
it  was  said :  "It  is  not  disputed  that  the  rock 
that  wrecked  this  business  was  the  move  to 
Second  avenue,  with  its  enlarged  rental  and 
amount  expended  in  making  store  changes. 
Miss  Churchill  may  have  used  poor  business 
judgment  in  making  this  move,  but  it  is  an- 
other  thing   to   say   that,   because   she   lost 
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money  in  attempting  to  put  the  business  on  a 
better  paying  basis,  she  was  guilty  of  larceny 
or  embezzlement.    She  appropriated  the  mon- 
ey to  what  she  deemed  to  be  the  demands  of 
the  business  for  the  mutual  benefit  of  herself 
and  respondent.     She  did  not  misappropriate 
it  to  her  own  use,  or  make  such  a  conversion 
of  it  as  to  subject  her  to  a  charge  of  larceny. 
Larceny  is  to  take  the  money  or  property  of 
another,  with  criminal  intent  to  deprive  the 
true  owner  of  its  use  and  benefit.     There  is 
nothing  of  that  kind  disclosed  in  this  record, 
and  this  bond  covers  nothing  else.     It  does 
not  cover  the  indebtedness  of  Miss  Churchill 
to  respondent,  or  the  balance  due  it  on  its 
ecnsigned    account.      It    protects    respondent 
against  the  dishonesty  of  Miss  Churchill,  but 
not   against    her    lack    of    business    acumen. 
Xor  does  it  guarantee  the  success  of  her  ad- 
venture.    .     .     .     Larceny  and  embezzlement 
are  terms  well  defined  in  law  and  any  obliga- 
tion insuring  against  the  commission  of  these 
uffenses  cannot  be  extended  to  cover  pecuniary 
losses  occurring  from  other  causes.    The  bond 
as  written  was  a  fidelity  risk,  insuring  the 
honeslv  of  Miss  Churchill,  and  not  a  finan- 
cial   risk    guaranteeing   her    ability    to    pay 
her  indebtedness  as  assumed  or  contemplated 
as  a  liability    under   her   contract   with    re- 
spondent." 

The  turning  over  by  a  corporation  of  funds 
to  its  treasurer  to  be  held  by  him  at  interest, 
creates  a  relation  of  debtor  and  creditor,  and 
not  a  trust   relation,  between  him   and  the 
corporation,  bo  that  his  failure  to  pay  the 
funds  over  to  his  successor  is  not  embezzle- 
ment within  the  meaning  of  that  term  in  a 
fidelity 'bond.    Milwaukee  Theater  Co.  v.  Fi- 
delity, etc.   Co.  92   Wis.  412,  66  N.  W.  .360, 
wherein  it  was  said:  "The  defendant  corpora- 
tion did  not  contract  to  pay  any  more  debts 
which  Obermann  might  owe  to  the  theater 
company,  but  only  to  reimburse  it  for  pecuni- 
ary loss  resulting  from  embezzlement  or  lar- 
ceny.   The  question,  therefore,  is  whether  the 
evidence  shows  that  Obermann  has  been  guil- 
ty of  embezzlement  of  the  $6,000.     So  far  as 
necessary  to  define  embezzlement  for  the  pur- 
poses of  this  case,  it  may  be  defined  as  the 
fraudulent  conversion  of  the  money  or  per- 
sonal property  of  another,  which   is  in  the 
possession   of   a   trustee,    servant,    agent,   or 
bailee  in  a  trust  capacity.     There  can  be  no 
embezzlement    unless    the    property    charjred 
to  have  been  embezzled  was,  at  the  time  of 
conversion,  held  in  trust.    A  mere  debtor  does 
not  embezzle  the   money  of  his  creditor  by 
failing  to  pay  the  debt  when  due.    Did  Ober- 
mann hold  the  money  in  question  in  a  trust 
capacity,  or  was  he  simply  the  debtor  of  the 
plainti^  to  that   amount?     The   trial   court 
evidently  thought  that  he  had  become  a  mere 
debtor,  and  with   that  conclusion  we  agree. 
Interest    is    compensation    for    the    use    of 
money.    When  the  theater  company  resolved 


that  Obermann  should  pay  them  interest  on 
moneys  in  his  hands,  and  charged  him  with 
such  interest,  and  Obermann  assented,  the 
necessary  implication  resulting  from  the  ar- 
rangement was  that  he  was  to  have  the  use 
of  the  money.  He  was  to  pay  for  the  use 
of  it.  Why  should  he  not  have  what  he  paid 
for?  We  could  not  sustain  a  conviction  for 
embezzlement  on  these  facts,  nor  have  we 
been  referred  to  any  case  where  such  a  con- 
viction on  similar  facts  has  been  sustained." 

c.  Dishonesty  Amounting  to  Larceny  or 
Embezzlement, 

The  terms  of  fidelity  bonds  or  insurance 
policies    frequently   limit   liability   explicitly 
to  making  good  losses  resulting  from  fraud 
or  from  fraud  and  dishonesty  of  the  employee 
amounting  to  embezzlement  or  larceny.     The 
majority  of  the  cases  hold  that  such  a  stipu- 
lation in  a  fidelity  bond  or  insurance  policy 
covers  only  acts  which  amount  to  the  crime 
of  larceny  or  of  embezzlement.    Guarantee  Co. 
of  North  America  v.  Mechanics'  Sav.  Bank, 
etc.  Co.  100  Fed.  569,  40  C.  C.  A.  542,  reversed 
on  other  grounds  183  U.   S.  402,  22  S.  Ct. 
124,  46  U.  S.  (L.  ed.)  253;  Williams  v.  U.  S. 
Fidelity,  etc.  Co.  105  Md.  490,  66  Atl.  495; 
Farmers  State  Bank  v.  Title  Guaranty,  etc. 
Co.  133  Mo.  App.  705, 113  S.  W.  1147;  Granger 
v.  Empire  State  Surety  Co.  132  App.  Div.  437, 
116  N.  Y.  S.  973.    In  Guarantee  Co.  of  North 
America  v.   Mechanics'   Sav.    Bank,   etc.   Co. 
supra,  it  was  said  by  the  court:  "The  cashier's 
bond  stipulated  that  the  appellant,  as  surety, 
should  make  good  those  losses  of  the  bank 
which  might  result  from  such  fraudulent  ac- 
tions of  Schart,  the  cashier,  aa  were  equiva- 
lent to  embezzlement  or  larceny.    The  obliga- 
tion of  the  surety,  by  its  express  terms  was 
limited  to  that  character  of  wrongdoing  upon 
the  cashier's  part.    The  evidence  in  the  case 
is    very    explicit    that    the    defalcations    of 
Schart  during  the  period  when  the  cashier's 
bond  was  in  force,  namely,  from  January  1, 
1893,  to  April  17,  1893,  was  $22,964.17,  of 
which  the  sum  of  $5,992.35  was  on  account 
of  overdrafts  paid  by  him,  but  not  authorized 
by  the  bank.    This  defalcation,  even  if  it  had 
been  in  some  respects  fraudulent,  must  nec- 
essarily  have    been    on    account    of    moneys 
paid  out  on  the  checks  of  customers  who  had 
no  funds  to  their  credit  to  meet  them;   but 
it   is   not   shown   that   Schart  embezzled   or 
appropriated   any   part   of   the   proceeds   of 
these  overdrafts,  or  received  any  benefit  there- 
from.    If  this   be  true,  it  is  manifest  that 
while  Schart  was  individually  responsible  for 
it  to  the  bank,  as  his  principal,  no  act  was 
done  by  him  which  was  either  embezzlement 
or  larceny,  and  consequently  that  the  loss  was 
not    one    which    by    any    fair    interpretation 
would  bring  it  within  the  obligation  of  the 
surety  on  the  bond  of  the  cashier." 
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But  in  some  cases  it  has  been  hM  that  wsU, 
to  be  covered  by  a  stipulation  guaranteeing 
against  loss  by  the  fraud  or  dishonesty  of  the 
employee  amounting  to  larceny  or  embezzle- 
ment, need  not  amount  strictly  to  the  crime 
of  embezzlement  or  larceny.  American  Bond- 
ing, etc.  Co.  V.  New  Amsterdam  Casualty  Co. 
125  111.  App.  33;  Champion  Ice  Mfg.  etc.  Co. 
V.  American  Bonding,  etc.  Co.  115  Ky.  865, 
75  S.  W.  197,  103  Am.  St.  Rep.  356,  25  Ky. 
L.  Rep.  239 ;  Rankin  v.  U.  S.  Fidelity,  etc.  Co. 
86  Ohio  St.  267,  99  N.  E.  314.  In  the  case 
first  cited  it  was  held  that  the  words  **fraud" 
and  "larceny"  and  "embezzlement"  in  fidelity 
bonds  are  used  as  generic  terms  to  indicate 
the  dishonest  and  fraudulent  breach  of  any 
duty  or  obligation  on  the  part  of  the  em- 
ployee to  the  employer. 

In  Rankin  v.  U.  S.  Fidelity,  etc.  Co.  supra, 
it  was  said:  "Counsel  for  the  obligor  further 
insist  that  the  default  of  the  cashier  was 
neither  embezzlement  nor  larceny,  and  that, 
therefore,  it  was  not  within  the  terms  of  its 
obligation  to  make  good  'such  pecuniary  loss 
as  may  be  sustained  by  the  employer  by  rea- 
son of  the  fraud  or  dishonesty  of  said  em- 
ployee .  .  .  amounting  to  embezzlement 
or  larceny.'  The  parties  were  stipulating  for 
the  indemnity  of  the  obligee.  They  were  not 
concerned  with  the  enforcement  of  the  crim- 
inal laws  of  the  state.  It  was  not  intended 
to  indemnify  against  loss  from  the  cashier's 
negligence  or  bad  judgment.  Tliey  adopted 
as  descriptive  of  the  misconduct  contemplated, 
the  phrase  fraud  or  dishonesty  amounting  to 
embezzlement  or  larceny.  If  only  indemnity 
on  account  of  conduct  amounting  to  technical 
embezzlement  or  larceny  had  been  intended 
that  intention  would  have  been  naturally  ex- 
pressed more  clearly  in  fewer  words.  Cer- 
tainly we  should  not  reach  the  correct  conclu- 
sion with  respect  to  this  question  if  we  should 
deny  all  effect  to  the  words  'fraud  or  dishon- 
esty amounting  to,'  which  denial  is  involved 
in  the  argument  of  counsel  for  the  obligor. 
It  is  very  likely  true  that  the  cashier  did  not 
expect  or  intend  that  the  bank  should  suffer 
loss  from  his  transactions  with  Chadwick. 
8he  had  doubtless  quickened  the  pulsation  of 
his  venerable  heart  with  dazzling  stories  of 
her  enormous  wealth,  and  he  reached  the  con- 
clusion, usual  in  such  cases,  that  he  could 
fraudulently  and  dishonestly  exercise  his  au- 
thority as  cashier  to  his  own  pecuniary  ad- 
vantage, and  without  loss  to  the  bank.  The 
fraud,  dishonesty  and  misuse  of  his  authority 
as  cashier  were  intended.  That  his  conduct 
was  for  gain  is  the  only  motive  suggested  by 
the  circumstances.  ...  A  decision  in 
favor  of  the  guaranty  company  upon  this 
ground  would  imply  that  its  business  in  this 
state  consists  in  the  collection  of  premiums." 

In  Champion  Ice  Mfg.  etc.  Co.  v.  American 
Bonding,  etc.  Co.  115  Ky.  863,  76  S.  W.  197, 


103  Am.  St.  K^.  356,  25  Ky.  L.  Rep.  239,  the 
court  said:  "It  was  not  necessary,  in  order 
to  fix  the  liability  of  appellc3  upon  the  bond, 
that  appellant  should  produce,  in  support 
of  any  claim  that  it  might  have  arising  there* 
under,  such  proof  as  would  convict  Weitkamp 
of  the  crime  of  larceny  or  embezzlement  as 
defined  by  the  laws  of  Kentucky.  Such  a 
narrow  construction  of  the  provisions  of  the 
contract  is  not  required  by  the  law,  and  was 
never  contemplated  by  the  parties  to  it. 
While  larceny  is  a  common-law  crime,  yet 
in  this  state  the  punishment  therefor  is 
statutory.  Embezzlement  is  purely  a  statu- 
tory crime,  but  the  terms  'larceny*  and  'em- 
bezzlement,' in  the  bond  or  policy  sued  on,  are 
used  as  generic  terms  to  indicate  the  dishonest 
and  fraudulent  breach  of  any  duty  or  obliga- 
tion upon  the  part  of  an  employee  to  pay 
over  to  his  employer,  or  account  to  him  for, 
any  money,  securities  or  other  personal  prop- 
erty, the  title  to  which  is  in  the  employer, 
that  may  in  any  manner  come  into  the  pos- 
session of  the  employee." 

It  has  been  held  in  Illinois  that,  in  the 
stipulation  in  a  fidelity  bond  guaranteeing  the 
obligee  against  loss  sustained  through  the 
•dishonesty  or  fraud  of  the  employee,  amount- 
ing to  larceny  or  embezzlement,  the  qualifying 
phrase  "amounting  to  larceny  or  embezzle- 
ment" qualifies  only  the  word  "fraud"  and 
not  the  word  "dishonesty"  and  that  there- 
fore, the  bond  covers  acta  which  are  not  tech- 
nically larceny  or  embezzlement,  provided 
they  are  dishonest.  City  Trust,  etc.  Co.  v. 
Lee,  204  111.  69,  68  N.  E.  485,  wherein  the 
court  said:  "The  loss  guaranteed  was  that 
sustained  by  the  appellee  through  the  dis- 
honesty or  any  act  of  fraud  of  Morrow 
amounting  to  larceny  or  embezzlement,  and 
it  is  argued  that  the  conversion  of  the 
rents  collected  by  Morrow  did  not  amount  to 
larceny  or  embezzlement,  under  the  authority 
of  McElroy  v.  People,  202  111.  473,  as  he  had 
an  interest  in  the  funds  to  the  extent  of  his 
commissions,  hence  it  is  said  there  could  be  no 
recovery  on  the  bond.  We  do  not  agree  with 
such  contention,  as  we  think  it  clear  the 
phrase,  'amounting  to  larceny  or  embezzle- 
ment,' does  not  qualify  the  word  'dishonesty,' 
and  that  the  appellant  is  liable  upon  the  bond 
for  any  financial  loss  sustained  by  the  ap- 
pellee through  the  dishonesty  of  Morrow,  even 
though  the  conversion  of  the  rents  collected 
by  him  to  his  own  use  would  not  subject  him 
to  an  indictment  and  conviction  for  larceny 
or  embezzlement.  It  is  apparent  the  appellee, 
by  the  bond,  sought  to  protect  himself  from 
financial  loss  from  the  dishonesty  of  Morrow 
even  though  the  act  by  which  the  loss  was 
occasioned  was  not  criminal.  The  bond  was 
prepared  by  the  appellant,  and  under  a  well- 
settled  rule  of  construction  will  be  most 
strongly  construed  against  it,  and  in  our  view 
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was  intended  to  protect  appellee  from  finan- 
cial loss  from  just  Ruch  dishonest  acts  of  Mor- 
row, namely,  the  failure  to  account  for  and 
pay  over  rents  collected,  as  the  proof  in  this 
record  shows  him  to  have  been  guilty  of,  and 
the  fact  that  he  could  not  be  convicted  of  lar- 
ceny or  embezzlement'  for  the  conversion  of 
said  rents  will  not  relieve  the  appellant  from 
liability  on  the  bond.  In  the  construction  of 
written  instruments  a  qualifying  phrase  is  to 
be  confined  to  the  last  antecedent  unless  there 
is  something  in  the  instrument  which  requires 
&  different  construction."  But  in  American 
Bonding,  etc.  Co.  v.  New  Amsterdam  Casual- 
ty Co.  125  111.  App.  33,  a  later  case  in  the 
Illinois  appellate  court,  it  was  ruled  that» 
in  a  bond  guaranteeing  against  loss  by  any 
act  of  fraud  or  dishonesty  amounting  to  lar- 
ceny or  embezzlement,  the  words  "fraud  and 
dishonesty"  and  the  words  "amounting  to 
larceny  or  embezzlement"  were  both  phrases 
qualifying  the  word  "act."  The  court  said: 
"It  is  plain  that  the  learned  judge  in  these 
instructions  did  not  consider  the  words 
'amounting  to  larceny  and  embezzlement'  as 
qualifying  the  words  'any  act  of  fraud.* 
Doubtless  he  considered  the  case  of  City  Trust, 
etc.  Co.  V.  Lee,  204  III.  69,  as  controlling  this 
case.  The  phrase  under  consideration  in  that 
case  was  somewhat  different  from  the  terms 
of  the  bonds  in  this  case.  The  guaranty  in 
the  Lee  case  wajs  against  loss  'sustained  by 
the  employer  by  or  through  the  dishonesty  or 
any  act  of  fraud  of  the  employee  amounting 
to  larceny  or  embezzlement;'  and  it  was  held 
that  the  phrase  aimounting  to  larceny,  etc. 
did  not  qualify  the  word  dishonesty.  It  seems 
clear  that  in  the  bonds  in  this  case  the  words 
'fraud  or  dishonesty'  and  the  words  'amount- 
ing to  lai'ceny  or  embezzlement'  are  both 
phrases  qualifying  the  word  'act.'  " 

Acts  of  mere  carelessness  or  inattention 
to  business  are  not  covered  by  a  fidelity  bond 
stipulating  for  the  liability  of  the  obligor  for 
any  act  of  fraud  or  dishonesty  amounting  to 
larceny  or  embezzlement.  U.  S.  Fidelity,  etc. 
Co.  v.  Batesville  Bank,  87  Ark.  348,  112  S.  W. 
957. 

The  mere  showing  of  an  indebtedness  in  the 
account  between  the  employer  and  ,the  em- 
ployee is  not  sufficient  of  itself  to  support  a 
claim  on  a  bond  stipulating  for  liability  for 
acts  of  fraud  or  dishonesty  amounting  to  lar- 
ceny or  embezzlement.  U.  S.  Fidelity,  etc. 
Co.  Y.  Batesville  Bank,  87  Ark.  348,  112  S.  W. 
957. 

A  mere  indebtedness  of  a  bonded  employee 
to  his  employer,  on  a  settlement  of  accounts, 
is  not  a  sufficient  basis  for  liability  of  the 
surety  company,  the  bond  limiting  liability  to 
losses  by  the  dishonesty  of  the  employee 
amounting  to  larceny  or  embezzlement.  Mo- 
nongahela  Coal  Co.  v.  Fidelity,  etc.  Co.  94 
Fed.  732,  36  C.  C.  A.  444.    In  that  case  the 


court  said:  "These  provisions  all  relate  to 
the  obligations  of  the  company.  From  them 
it  appears  that  the  liability  of  the  company  is 
restricted  to  claims  based  upon  the  larceny, 
embezzlement,  or  at  least  the  dishonesty,  of 
the  employee.  The  obligation  of  the  company 
does  not  cover  every  liability  or  claim  which 
might  accrue  in  favor  of  the  employer  and 
against  the  employee.  A  loss  by  carelessness 
or  inattention  to  business  might  be  the  foun- 
dation of  a  just  claim  against  the  employee 
by  the  employer,  which  would  impose  no  lia- 
bility on  the  company  by  the  terms  of  its 
obligations  in  the  bond.  If,  with  the  consent 
of  the  employer,  expressed  or  implied  from 
the  course  of  dealings  between  it  and  the 
employee,  the  latter  used  or  retained  moneys, 
charging  itself  with  them,  it  would  be  no 
obligation  covered  by  the  insurance  or  indem- 
nity of  the  company.  It  follows,  therefore, 
that  the  fact  that  the  account  between  the 
employer  and  the  employee  shows  an  indebted- 
ness from  the  latter  to  the  former  is  not  suffi- 
cient of  itself  to  support  a  claim  on  the  bond 
against  the  company.  To  recover  in  an  action 
on  a  bond,  defense  being  made,  there  must  be 
an  allegation  of  a  breach  of  it,  sustained 
by  evidence.  There  is  neither  allegation  nor 
proof  that  the  employee  has,  through  fraud 
or  dishonesty,  diverted  from  the  employer 
moneys,  securities,  or  other  property,  nor  that 
it  has  committed  larceny  or  embezzlement  of 
such  property." 

The  application  of  corporation  money  to  its 
own  debts,  by  one  of  the  corporate  officers  or 
employees,  is  not  dishonesty  amounting  to 
larceny  or  embezzlement,  within  the  terms  of 
a  fidelity  bond.  Supreme  Council  Catholic 
Knights  of  America  v.  Fidelity,  etc.  Co.  63 
Fed.  48,  11  C.  C.  A.  96,  wherein  it  appeared 
that  the  treasurer  of  a  beneficial  association, 
elected  and  bonded  for  a  new  term,  brought 
forward  certain  obligations  of  the  association 
from  his  former  term,  which  should  have  been 
paid  in  the  former  term  but  the  money  for 
which  had  been  embezzled  in  the  preceding 
term,  and  paid  these  obligations  with  funds 
of  the  association  during  the  new  term.  It 
was  held  that  the  embezzlements  of  the  former 
term  were  not  within  the  new  bond,  and  that 
the  application  during  the  new  term  of  the 
funds  of  the  association  to  its  own  debts  was 
not  dishonesty  amounting  to  embezzlement  or 
larceny.  The  court  said:  "During  O'Brien's 
preceding  term  he  failed  to  pay  certain  drafts 
drawn  during  that  term.  These  drafts  were 
carried  forward  into  the  new  term,  and  then 
paid  out  of  current  receipts.  The  contention 
of  plaintiff  is  thai  these  drafts  should  have 
been  paid  out  of  balances  which  should  have 
been  in  his  hands  at  the  end  of  the  preceding 
term;  that,  if  the  funds  which  ought  to  have 
been  in  his  hands  for  that  purpose  had  been 
theretofore   embezzled,    he    could   not    make 
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good  ^  former  defalcation  out  of  the  funds  of 
his  new  term ;  and  that  the  payment  of  these 
obligations  out  of  the  funds  which  came  to 
his  hands  during  the  new  term  was  in  itseL 
such  a  misappropriation  as  fixes  the  liability 
of  his  surety  for  the  new  term.  The  business 
of  this  association  was  not  conducted  in  such 
a  way  that  the  obligation  of  the  order  was 
discharged  when  an  assessment  was  made 
sufficient  to  meet  it.  Assessments  were  made, 
from  time  to  time,  of  amounts  deemed  suffi- 
cient to  meet  death  losses  accrued,  pay  ex- 
penses, and  provide  a  sinking  fund.  The  lia- 
bility of  the  order  was  not  extinguished  by 
the  misappropriation  of  the  fund  thus  as- 
sessed to  meet  accrued  and  fixed  obligations. 
The  funds  coming  to  O'Brien's  hands  were  not 
so  earmarked  as  to  amount  to  an  appropria- 
tion of  a  particular  dollar  to  the  payment  of 
a  particular  claim.  If  assessments  were  made 
sufficient  to  meet  certain  death  claims,  and 
the  fund  came  to  the  hands  of  O'Brien,  these 
claims  were  not  thereby  extinguished.  If 
O'Brien  embezzled  the  fund  so  appropriated, 
the  association  was  not  thereby  relieved  of 
liability.  The  claims  were  obligations  of  the 
order,  and  continued  to  he  obligations  until 
paid.  When  these  obligations  were  paid  out 
of  subsequent  funds  of  the  order,  it  was  only 
a  case  where  the  debt  of  the  -association  was 
paid  out  of  its  own  funds.  No  species  of  rea- 
soning can  make  the  application  of  the  plain- 
tifT's  own  money  to  the  payment  of  its  own 
obligations  either  embezzlement  or  larceny. 
The  fund  which  had  been  provided  for  the 
payment  of  these  claims  had  been  already  em- 
bezzled. The  loss  thus  sustained  should  be 
borne  by  the  bond  in  force  when  the  default 
occurred.  For  that  loss  the  new  bond  is  not 
responsible." 

In  U.  S.  Fidelity,  etc.  Co.  v.  Batesville 
Bank,  87  Ark.  348,  112  S.  W.  Of)?,  the  court 
held  that  the  use  of  certain  funds  for  per- 
sonal expenses,  by  a  bank  employee,  was  not 
proved  to  be  an  act  of  fraud  or  dishonesty 
amounting  to  larceny  or  embezzlement,  by 
evidence  which  the  court  outlined  as  follows: 
**The  evidence  shows  that,  commencing  in 
May,  1903,  and  continuing  up  to  the  time 
his  employment  was  terminated  in  1904, 
Smith  drew  on  his  account  as  agent  in  the 
Bank  of  Yellville  checks  in  favor  of  various 
parties.  Tlie  aggregate  amount  of  these 
checks  was  $817.53.  Smith  attempts  to  ac- 
count for  these  amounts.  He  accounts  for 
about  one-half  of  it  as  being  used  in  the 
business  of  the  company,  and  the  remainder 
seems  to  have  been  used  for  his  own  personal 
expenses  and  for  the  purchase  of  some  jewel- 
ry. Tlie  record  does  not  disclose  that  the 
rest  of  the  nionev  found  to  be  due  the  bank 
by  Smith  has  been  accounted  for  in  any 
wav.  The  bank  contends  that  the  fact  of 
Smith  drawing  these  checks  on  this  account 


as  agent  at  the  Bank  of  Yellville  is  evidence 
of  appropriation  of  its  funds,  amounting  to 
larceny  and  embezzlement  under  the  terms 
of  the  bond.  The  plaintiff  bank  and  the  Bank 
of  Yellville  during  this  period  exchanged 
statements  according  to  the  usual  course 
of  business.  A  comparison  of  the  monthly 
statement  received  by  the  plaintiff  bank  from 
the  Bank  of  Yellville  with  that  received  from 
Smith  at  the  end  of  the  month  would  have 
disclosed  what  items,  if  any,  Smith  had  drawn 
and  not  used  in  the  business  with  which  he 
was  intrusted.  Smith  made  no  attempt  to 
conceal  these  amounts,  or  the  fact  that  he 
drew  on  his  agent's  account  in  favor  of  the 
various  persons.  A  comparison  of  these 
checks  or  drafts  with  the  time  checks  would 
have  disclosed  whether  or  not  thev  were 
given  in  discounting  the  amounts  to  become 
due  the  laborers;  for  the  time  checks  given 
the  laborer  contained  his  name  and  the 
amount  due  him  on  pay  day.  A  checking 
up  with  Smith  of  his  expense  account  would 
have  shown  whether  these  checks  were  a 
part  of  it.  He  was  allowed  to  draw  on  his 
account  as  agent  for  its  expense  fund,  and 
was  not  required  to  itemize  it.  After  Smith 
was  notified  bv  the  bank  that  his  account  was 
short,  he  assisted  in  every  way  possible  to 
discover  the  discrepancy  in  his  accounts.  A 
part  of  it,  amounting  in  the  aggregate  to 
over  $1,000,  was  found.  Smith  is  not  shown 
to  have  any  money  or  to  have  made  any  in- 
vestments. True,  there  is  some  testimony  to 
show  that  he  was  extravagant,  but  it  must 
be  remembered  that  he  was  allow^ed  a  liberal 
expense  account,  which  was  not  confined  to 
his  actual  expenses,  and  that  the  opportun- 
ity to  spend  money  on  a  line  of  railroad  not 
in  operation  and  being  constructed  through 
a  country  containing  only  small  towns,  could 
not  have  been  great.  There  is  some  testi- 
mony that  he  gambled.  This  he  denies.  But 
in  any  event  it  is  not  shown  that  he  gambled 
habitually,  but  only  occasionally,  and  then 
with  men  who  could  not  afford  to  play  for 
high  stakes.  The  law  presumes  every  man 
honest  until  the  contrary  is  ahouyn.  We  do 
not  think  the  evidence  establishes  that  the 
discrepancy  arose  from  the  fraud  or  dishon- 
esty of  Smith  amounting  to  larceny  or  em- 
bezzlement." 

For  the  president  of  a  trust  company  to 
surrender  certificates  of  stock  owned  by  hina, 
and»  in  his  capacity  as  president  of  the  firm, 
to  reissue  them  for  a  greatly  increased  num- 
ber of  shares  and  to  sell  and  pledge  the  re- 
issued shares,  docs  not  constitute  dishonesty 
amounting  to  larceny  or  embezzlement.  Do- 
minion Trust  Co.  v.  Nat.  Surety  Co.  reported 
in   full,  post,  this  volume,  at  page  447. 

Where  a  bookkeeper  is  authorized  to  fill 
out  and  cash  checks  but  not  to  sign  them, 
his  act  in  draining  money  from  the  bank  by 
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check  and  failing  to  turn  over  or  account 
tiierefor,  is  an  act  of  dishonesty  or  fraud 
amounting  to  embezzlement  within  the  pur- 
view of  those  terms  in  a  fidelity  bond.  Cham- 
pion Ice  Mfg.  etc.  Co.  v.  American  Bonding, 
etc.  Co.  115  Ky.  863,  75  S.  W.  197,  103  Am. 
St.  Rep.  366,  25  Ky.  L.  Rep.  239,  wherein 
the  court  said:  "There  can  be  no  doubt, 
under  the  evidence  in  this  ca^e,  but  that  Weit- 
kamp  was  authorized  by  appellant,  and  that 
it  was  a  part  of  his  duty,  to  receive  money 
due  it  from  its  customers,  and  to  draw  money 
from  the  bank  in  which  appellant's  account 
was  kept;  and  it  .was  also  his  duty  to  ac- 
count to  appellant  for  the  moneys  thus  re- 
ceived. His  failure  to  do  so  was  dishonest 
and  fraudulent,  and,  in  fact,  constituted  an 
act  of  embezzlement;  and,  for  the  loss  result- 
ing to  his  employer  thereby,  appellee's  lia- 
bility is  fixed  by  the  terms  of  the  bonds." 

It  has  been  held  that  a  bond  indemnifying 
against  loss  by  the  fraud  or  dishonesty  of 
the  employee,  amounting  to  larceny  or  em- 
bezzlement, does  not  cover  acts  of  an  ad- 
vertising solicitor  for  a  newspaper  in  failing 
to  turn  over  moneys  advanced  to  him  for 
the  prosecution  of  his  work,  or  in  failing  to 
repay  amounts  paid  his  creditors  by  the 
newspaper,  to  enable  him  to  work.  U.  S. 
Fidelity,  etc.  Co.  v.  Overstreet,  84  S.  W. 
764,  27  Ky.  L.  Rep.  248.  But  in  the  same 
case  it  was  held  that  the  bond  did  cover 
acts  of  the  advertising  solicitor  in  failing 
to  turn  over  and  account  for  amounts  collect- 
ed by  him  on  contracts  for  the  newspaper. 

The  acts  of  a  bank  cashier  in  crediting 
a  depositor  with  the  amount  of  a  draft,  and 
letting  it  take  the  place  of  a  former  dis- 
honored draft,  marking  the  latter  paid,  have 
been  held  not  to  constitute  fraud  amounting 
to  embezzlement  or  larceny.  Farmers  State 
Bank  v.  Title  Guaranty,  etc.  Co.  133  Mo.  App. 
705,  113  S.  W.  1147.  The  facts  in  that  ease 
were  as  follows:  "It  was  shown  that  Woolf 
[the  cashier]  counseled  and  advised  Myers 
in  relation  to  these  partnership  affairs.  On 
October  9,  1905,  Myers  made  a  draft  for 
$1,500  on  B.  W.  Redfern  &  Co.  St.  Louis, 
which  was  deposited  to  his  credit  and  upon 
which  he  was  allowed  to  check  before  any 
returns  were  received  from  the  draft.  On 
October  17th,  Myers  drew  another  draft  on 
the  St.  Louis  concern  for  $1,200,  which  was 
also  deposited  to  his  credit  and  upon  which 
he  was  allowed  to  check  before  any  returns 
from  the  same  had  been  received.  Both  these 
drafts  were  indorsed,  *No  protest.*  The  sec- 
ond draft  was  accepted  by  the  drawee  on 
October  19,  1905.  Both  were  returned  unpaid. 
Tlie  first  was  returned  to  and  received  by 
the  bank  on  October  20,  1905,  and  the  second 
on  October  28,  1905.  On  the  return  of  the 
first  draft  for  $1,500,  Woolf,  upon  the  as- 
surance of  Myers  that  there  was  some  mistake 
Ann.  Cas.  191 7C. — 28. 


&bout  the  matter,  allowed  Myers  on  October 
26th  to  draw  and  deposit  another  draft  on 
the  same  concern  for  $1,500  and  canceled 
the  first  draft,  crediting  the  same  by  the 
second  one  for  that  amount.  On  October  28th, 
Woolf  allowed  Myers  to  draw  another  draft 
for  $1,200  to  take  the  place  of  tiie  former 
one  for  an  equal  amount,  marking  the  first 
paid  and  crediting  the  same  by  the  second, 
and  allowed  Myers  to  check  upon  the  same. 
These  last  two  drafts  were  also  returned 
unpaid.  On  November  6,  1905,  these  transac- 
tions left  Myers'  account  overdrawn  to  the 
extent  of  $2,700.  Subsequently,  Myers  made 
sundry  deposits  which  reduced  the  amount 
overdrawn  on  his  account  with  the  bank  to 
the  sum  of  $1,886.29.  This  suit  on  the  bond 
is  to  recover  the  balance.  The  defense  is 
that  defendant  is  not  liable  by  the  terms  of 
the  bond  for  the  shortage."  The  court  said: 
''So  considering  the  interpretation  to  be  put 
upon  the  meaning  of  the  language  of  the  in- 
strument, the  question  remaining  is,  whether 
the  evidence  tended  to  show  that  Woolf  had 
been  guilty  of  such  fraud  or  dishonesty  in 
his  capacity  as  plaintiff's  cashier  as  to  con- 
stitute embezzlement,  there  being  no  ques- 
tion of  larceny.  The  evidence  falls  short  of 
showing  that  the  acts  of  Woolf  constituted 
embezzlement.  It  was  not  shown  that  the 
drafts  drawn  on  the  St.  Louis  company  were 
wrongful.  So  far  as  the  record  shows,  Myers 
may  have  had  the  right  to  make  the  drafts. 
The  refusal  of  the  drawee  to  pay  the  drafts 
may  have  arisen  out  of  some  dispute  as  to 
the  quality  or  quantity  of  the  produce 
shipped,  or  of  inability  to  pay  them.  Tliere 
is  an  entire  absence  of  proof  as  to  whether 
or  not  Redfern  &  Co.  was  indebted  to  Myers 
except  the  statement  of  Woolf  that  Myers 
told  him  the  produce  had  been  shipped. 
There  was  no  evidence  of  an  intent  upon  the 
part  of  Woolf  to  convert  the  funds  of  the 
bank  to  his  own  use  or  to  the  use  of  his 
firm." 

For  a  salesman  to  deduct,  from  moneys  col- 
lected by  him  for  his  employer,  the  amount 
of  false  claims  of  shortages  in  salary,  is  lar- 
ceny and  is  an  act  covered  by  his  fidelity 
bond  stipulating  to  bind  the  obligors  for 
losses  occasioned  by  his  fraud  or  dishonesty 
amounting  to  embezzlement  or  larceny.  Mat- 
thews v.  Employers'  Liability  Assur.  Corp. 
127  App.  Div.  195,  111  N.  Y.  S.  76,  wherein 
it  was  said:  "The  findings  of  fact  sufiiced 
to  support  the  legal  conclusion  of  larceny 
under  the  law  of  this  state.  Section  528 
of  our  Penal  Code  makes  it  larceny  for  an 
agent  or  servant  to  appropriate  to  his  own 
use  any  money  or  property  which  he  has 
in  his  possession  as  such  agent  or  servant, 
*with  the  intent  to  deprive  or  defraud  the 
true  owner  of  his  property  or  of  the  use 
and   benefit  thereof.'     Section   548   provides 
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that  it  is  a  sufficient  defense  that  the  'prop- 
erty' was  'appropriated  openly  and  avowedly 
under  a  claim  of  title  preferred  in  good  faith, 
even  though  such  claim  is  untenable/  But 
the  referee  found  on  sufficient  evidence  that 
the  appropriation  in  this  case  was  in  bad 
faith.  Moreover,  such  appropriation  did  not 
come  under  this  latter  provision.  The  money 
was  not  appropriated  under  a  claim  of  title, 
but  under  a  claim  of  indebtedness  by  the 
plaintiff  to  the  agent;  and  it  is  provided  by 
the  last  sentence  of  this  same  section,  that 
the  said  section  'shall  not  excuse  the  retention 
of  the  property  of  another  to  offset  or  pay 
demands  held  against  him.' " 

Although  not  technically  embezzlement:,  it 
is  fraud  and  dishonesty  amounting  to  em- 
bezzlement, as  the  meaning  of  that  expression 
must  be  taken  in  a  policy  of  fidelity  insur- 
ance, for  a  bank  cashier  to  cause  his»  checks 
and  a  small  note,  totaling  $15,574,  to  be 
certified  as  accepted  by  the  ledger 'keeper  of 
the  bank,  the  cashier  having  no  deposit 
balance.  London  Guarantee,  etc.  Co.  v. 
Hochelaga  Bank,  3  Quebec  Q.  B.  25,  wherein 
the  court  said:  "In  the  next  place  the  ap- 
pellant pretends  that  under  the  terms  of  the 
policy  it  is  not  responsible  for  the  loss  of 
$15,574  sustained  by  the  bank  from  Parent 
having  caused  his  cheques  and  the  small 
note  for  $250  to  be  accepted  by  the  ledger- 
keeper.  Its  pretention  is  that  it  is  only 
answerable  for  losses  resulting  from  the  fraud 
or  dishonesty  of  Parent  amounting  to  embez- 
zlement, and  that  the  obtaining  of  this  sum 
in  the  manner  mentioned  did  not  constitute 
an  embezzlement.  It  is  true  that,  technically 
speaking,  the  obtaining  of  this  money  by  the 
device  used  by  Parent  did  not  constitute  the 
crime  of  embezzlement.  The  terms  of  the 
policy  are  that  'the  appellant  would  make 
good  and  reimburse'  to  the  bai^k  to  the  extent 
of  the  sum  of  $10,000  such  pecuniary  loss 
as  might  be  sustained  by  the  bank  by  'reason 
of  fraud  or  dishonesty  amounting  to  em- 
bezzlement on  the  part  of  Parent  in  connec- 
tion with  his  duties.'  These  words  have  to 
be  taken  in  their  ordinary  or  vulgar  sense 
as  otherwise  the  words  'fraud  or  dishonesty' 
are  without  effect,  and  should  not  have  been 
used.  We  can  apply  here  the  rules  to  be 
found  in  articles  1014  and  1015  of  the  Civil 
Code:  '\Mien  a  clause  is  susceptible  of  two 
meanings,  it  must  be  understood  in  that  in 
which  it  may  have  some  effect  rather  than 
in  that  in  which  it  can  produce  none,'  and 
'expressions  susceptible  of  two  meanings  must 
be  taken  in  the  sense  which  agrees  best  with 
the  matter  of  the  contract.'  We  have  there- 
fore to  see  what  in  popular  parlance  is  under- 
stood by  the  word  'embezzlement.'  " 

For  a  bank  cashier  to  substitute  $5  bank- 
notes for  $10  notes  in  making  up  bundles 
of  currency,  thus  extracting  $8,140,  from  the 


bundles  but  leaving  them  of  the  correct  thick- 
ness, is  fraud  and  dishonesty  amounting  to 
embezzlement,  within  the  terms  of  a  policy 
of  guaranty  insurance.  London  Guarantee, 
etc.  Co.  v.  Hochelaga  Bank,  3  Quebec  Q.  B. 
25. 

d.  Negligence, 

Where  a  fidelity  bond  is  conditioned  to 
make  the  obligor  liable  for  any  losses  result- 
ing from  the  culpable  negligence  of  an  em- 
ployee, it  is  a  question  for  the  jury  whether 
the  act  of  the  employee  constitutes  culpable 
negligence.  Great  Northern  Express  Co.  v. 
National  Surety  Co.  113  Minn.  162,  129  N. 
W.  127,  31  L.R.A.(N.S.)    775. 

It  has  been  held  that  the  loss  of  a  bag 
of  money  by  a  bonded  employee  raised  a 
prima  facie  presumption  of  culpable  negli- 
gence, and  that  the  particular  circumstances 
of  the  loss  showed  that  it  was  by  the  culpable 
negligence  of  the  employee,  and  covered  by 
that  term  in  his  fidelity  bond.  City  Trust, 
etc.  Co.  V.  Fidelity  Casualty  Co.  58  App.  Div. 
18,  68  N.  Y.  S.  601,  wherein  the  facts  were 
stated  as  follows:  "Mr.  Wickham  sa^s  that 
he  had  received  six  bags  of  coins  from  the 
station  at  Broadway  and  Fiftieth  street,  each 
weighing  about  fifty  or  sixty  pounds,  and 
a  canvas  bag  containing  $5,817.15  in  bills 
with  the  exception  of  the  cents.  This  bag, 
it  is  admitted,  waa  twenty-two  inches  long, 
twelve  inches  in  height  and  eight  inches  wide 
at  the  bottom.  All  the  bags,  Mr.  Wickham 
says,  were  put  in  the  money  box  back  of  the 
seat  and  locked  up  and  not  opened  until  the 
Pacific  Bank  at  470  Broadway  was  rearhod 
at  about  twelve  o'clock.  The  wagon  was 
driven  up  beside  the  curb,  and  stopped  so 
the  front  of  it  was  opposite  a  short  flight 
of  stairs  which  led  to  the  bank.  There  were 
then  a  number  of  people  in  the  street.  Mr. 
Battey  went  up  the  stairs  through  a  cor- 
ridor into  the  bank  and  brought  a  small 
truck  to  the  head  of  the  stairs  where  it  could 
be  seen  from  the  wagon,  and  then  came  down 
to  get  the  money.  Mr.  Wickham  unlocked 
and  opened  the  money  box  (and  may,  he 
says,  have  got  into  it)  and  threw  the  bag^ 
of  coin  to  the  front  of  the  wagon  down  by  the 
dashboard.  He  then  locked  the  money  box 
and  placed  the  canvas  bag  containing  the 
bills  'behind  him'  on  the  lid  of  the  money 
box  and  handed  out  to  Mr.  Battey  two  bags 
of  coin.  Mr.  Battey  carried  the  bags  up 
the  stairs  to  the  truck  and  came  back  for 
two  more.  These  were  given  him,  Mr.  Wick- 
ham having  meanwhile  seen  that  the  canvas 
bill  bag  was  safe.  After  Mr.  Battey  had 
gone  up  with  the  second  set  of  bags,  a  man 
approached  the  wagon  and  said  something 
to  Mr.  WMckham  which  he  says  he  could  not 
understand.    Mr.  Battey  saw  this  man  while 
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coming  down  stairs  and  says  that  his  lips 
moved  and  he  gesticulated  and  then  moved 
along  and  at  the  time  if  any  one  had  at- 
tempted  to  enter  the  wagon  from  the  other 
side,  he  would  certainly  have  seen  him.    Mr. 
Wickham  states  that  he  looked  back  again 
for  the  bag  and  it  was  there  and  he  then 
handed  Mr.  Battey  the  two  remaining  bags 
of  coin  and  Mr.  Battey  went  up  the  stairs 
with    them.     Turning   then    for   the   canvas 
bag,  which  he  intended  to  take  himself  into 
the  bank  after  Mr.  Battey  had  delivered  the 
coin  and  returned,  Mr.  Wickham  discovered 
that  the  bag  of  bills  had  disappeared.     He 
saw  no  one  and  had  no  knowledge  whatever 
of  its  being  taken.    Mr.  Battey  says  he  heard 
Mr.    Wickham    make    an    outcry    as    though 
something  was  wrong  and  he  ran  down  the 
steps  and  learned  that  the  bag  of  bills  was 
gone.     The  bags  of  coin  were  then  carried  in 
and  deposited  and  the  two  men,  though  there 
were  policemen  near  at  hand,  said  nothing 
to   them,    but   went    into    the   office   of    the 
treasurer  of  the  railroad  company  and  re- 
ported the  loss.    Both  Mr.  W^ickham  and  Mr. 
Battey   say   they  saw   no   suspicious  person 
other  than  the  man  who  spoke  to  Mr.  Wick- 
ham and  had  no  intimation  that  a  theft  was 
committed.    Inquiry  in  the  neighborhood  also 
failed  to  elicit  any  clue  as  to  the  cause  of  the 
disappearance    of    the    money.''     The    court 
said:     "It  is  inconceivable  that  the  bag  could 
have  thus  been  taken  without  the  culpable 
negligence  or  dishonesty  of  Wickham." 

A  fidelity  bond  stipulating  that  the  surety 
company  shall  be  liable  for  loss  by  the  culpa- 
ble negligence  of  thQ  bonded  employee,  and 
defining  culpable  negligence  as  "a  failure  to 
exercise  that  degree  of  care  and  caution  which 
men  of  ordinary  prudence  and  intelligence 
usually  exercise  in  regard  to  their  own  af- 
fairs," does  not  render  the  bonding  company 
liable  for  acts  of  the  employee  which  do 
not  come  within  that  plain  definition  of  negli- 
gence, so  that  in  such  a  case  it  is  error  for 
the  trial  judge  to  charge  that  the  degree  of 
care  required  is  "the  very  higiiest,  you  might 
almost  say  the  highest  possible"  and  **an 
extraordinary  and  a  very  high  degree"  of 
care.  U.  S.  Fidelity,  etc.  Co.  v.  Des  Moines 
Nat.  Bank,  146  Fed.  273,  74  C.  C.  A.  553, 
wherein  the  court  said:  "One  of  the  condi- 
tions of  the  bond  was  this:  'The  company 
shall  not  be  liable  hereunder  for  any  loss 
occasioned  by  mistake,  accident,  error  of 
judgment  on  the  part  of  any  employee,  or 
any  robbery,  unless  by  or  with  the  connivance 
or  culpable  negligence  of  the  employee;  and 
"culpable  negligence,"  as  used  in  this  bond, 
shall  be  taken  and  held  to  mean  failure  to 
exercise  that  degree  of  care  and  caution 
which  men  of  ordinary  prudence  and  intelli- 
gence usually  exercise  in  regard  to  their  own 
affairs.'    In  different  portions  of  the  court's 


charge  to  the  jury  the  degree  of  care  and 
caution,  failure  to  exercise  which  constitutes 
culpable  negligence  within  the  meaning  of 
the  bond,  was  declared  to  be  'the  very  highest, 
you  might  almost  say  the  highest  possible,' 
'the  very  Iiighest,'  and  'an  extraordinary  and 
a  very  high  degree.'  This  was  excepted  to 
at  the  time  and  is  assigned  as  error.  The 
exception  was  well  taken.  The  terms  of  the 
contract,  which  were  perfectly  plain,  did 
not  call  for  the  exercise  by  the  employee 
of  the  very  highest  or  an  extraordinary  de- 
gree of  care  and  caution,  but  only  such  as 
men  of  ordinary  prudence  and  intelligence 
usually  exercise  in  regard  to  their  own  af- 
fairs. Tliat  the  two  things  are  not  sub- 
stantially the  same,  but  essentially  different, 
and  that  the  charge  conveyed  to  the  jury 
an  enlarged  idea  of  the  right  of  the  bank 
and  of  the  obligation  of  the  guaranty  com- 
pany, are  self-evident  propositions." 

Under  a  fidelity  bond  excepting  loss  by 
robbery  unless  by  or  with  the  connivance  or 
culpable  negligence  of  the  employee,  it  has 
been  held  to  be  culpable  negligence  for  a 
railway  freight  clerk  to  deliver  cars  of  freight, 
consigned  to  shippers'  order,  draft  attached 
to  bill  of  lading,  without  requiring  presenta- 
tion of  the  indorsed  bill  of  lading.  Louisville, 
etc.  R.  Co.  v.  U.  S.  Fidelity,  etc.  Co.  12r> 
Tenn.  658,  148  S.  W.  671,  wherein  it  appeared 
that  the  bond  stipulated  as  follows:  "It  is 
next  insisted  in  behalf  of  the  defendants  t^^At 
they  are  exonerated  under  the  following  clause 
of  the  bond:  'The  company  shall  not  be  lia- 
ble hereunder  for  any  loss  occasioned  by  mis- 
take, accident,  or  error  of  judgpnent  on  the 
part  of  any  employee;  or  by  robbery,  unless 
by  or  with  the  connivance  or  culpable  negli- 
gence of  the  employee;  and  culpable  negli- 
gence as  used  in  this  bond  shall  be  deemed 
and  held  to  mean  failure  to  exercise  that  de- 
gree of  care  and  caution  which  men  of  ordi- 
nary prudence  and  intelligence  usually  exer- 
cise in  regard  to  their  own  affairs  of  the  same 
character.' "  The  court  said :  "To  deliver 
the  cars  under  the  circumstances  was  culpable 
negligence,  within  the  sense  of  the  paragraph 
quoted  from  the  bond.  Men  of  ordinary 
prudence  and  intelligence,  when  sending  goods 
to  a  purchaser  at  a  distant  point  under  a 
contract  that  the  goods  shall  not  be  delivered 
until  the  price  shall  be  paid,  do  not  usually 
permit  delivery  to  take  place  until  the  money 
is  received.  It  would  be  nothing  short  of 
folly  to  permit  such  delivery,  since  the  safety 
of  the  property  may  in  any  instance  be  im- 
periled. By  this  form  of  shipment  the  seller 
protects  himself  against  the  possible  fraud 
or  insolvency  of  the  purchaser.  By  deliver- 
ing the  goods  in  disregard  of  the  terms  of 
the  shipment,  the  shipper  Is  subjected  to 
all  the  dangers  against  which  he  sought  to 
guard  himself.    Tt  therefore  appears  that  Mr.  • 
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McCampbell  did  not  measure  up  to  the  rule 
of  diligence  and  care  which  the  parties  agreed 
to  in  the  bond." 

Where  money  of  a  bank  was  properly  in 
the  control  of  the  teller  until  it  was  examined 
and  the  account  thereof  certified  by  the  ac- 
countant at  the  close  of  the  dav's  business, 
the  certification  by  the  accountant  of  the 
correctness  of  the  teller's  statement,  when  in 
fact  the  teller  had  stolen  large  sums,  was 
held  to  be  negligence  within  the  stipulation 
of  a  policy  of  guaranty  insurance.  Crown 
Bank  v.  Land  Guarantee,  etc.  Co.  17  Ont.  L. 
Rep.  95,  10  Ont.  W.  Rep.  1070,  12  Ont.  W. 
Rep.  349. 

///.  Time  o/  A.ct, 

1.  Act  Pbiob  to  Execution  of  Bond. 

A  fidelity  bond  stipulated  to  indemnify  the 
obligee  for  all  losses  by  certain  classes  of 
acts  by  an  employee  from  and  after  its  date, 
does  not  cover  acts  by  the  employee  prior  to 
the  execution  of  the  bond,  even  though  for 
those  acts  the  employee  himself  became  liable 
and  remained  liable  after  the  termination 
of  the  employment.  Dorsey  v.  Fidelity,  etc. 
Co.  98  Ga.  456,  25  S.  £.  521,  wherein  the 
court  said:  "The  company  simply  undertook 
to  guarantee  the  faithful  and  honest  discharge 
of  duty  by  the  employees  named  in  the  bond 
from  and  after  its  date.  The  contract,  as  to 
its  operation,  related  exclusively  to  the  future, 
and  not  to  the  past.  We  do  not  see  that 
it  makes  a  particle  of  difference  that  one  of 
these  employees,  in  consequence  of  a  past  act 
of  negligence,  had  become  liable  to  the  re- 
ceiver, and  was  still  liable  at  the  termination 
of  his  employment  to  respond  in  damages 
to  his  master.  This  was  a  matter  with  refer- 
ence to  which  the  insurance  company  did  not 
covenant  with  the  receiver,  and  there  is  no 
more  reason  for  holding  the  company  re- 
sponsible for  such  damage  than  there  would 
be  in  making  the  surety  on  a  promissory  note 
liable  for  pre-existing  indebtedness  of  his 
principal,  which  the  surety  had  never  in  any 
manner  contracted  to  pay  or  be  responsible 
for." 

When  a  bond,  stipulating  that  it  shall  take 
effect  on  a  certain  date,  is  delivered  after 
that  date,  it  takes  effect  by  relation  as  of 
the  date  stipulated,  and  covers  acts  committed 
between  that  time  and  the  date  of  actual  de- 
livery, ^tna  L.  Ins.  Co.  v.  American  Surety 
Co.  34  Fed.  291,  w»herein  it  was  said:  "In 
this  case  the  deliverv  of  the  bond  to  Patrick, 
which  was  soon  after  its  date,  was  not  a 
delivery  to  the  plaintiff.  The  latter  had  a 
right  to  accept  or  reject  it,  when  it  for  the 
first  time  was  seen  and  examined.  It  was 
not  delivered  or  accepted  until  July  29th, 
but  when  accepted  it  took  effect  in  accordance 
with  its  express  terms,  and  if,  by  its  terms, 


it  commenced  on  June  15th,  and  was  to  con- 
tinue  for  twelve  months  thereafter,  the  bond, 
if  delivered  and  if  accepted  during  the  twelve 
months,  related  back  to  June  15th." 

2.  Act  within  Specifted  Time  before  Dis- 
covery. 

Where  the  fidelity  bond  in  terms  covers 
only  acts  or  defaults  committed  within  a  lim- 
ited time  next  before  the  date  of  the  discovery 
of  the  act  or  default  on  which  claim  is  made, 
the  burden  is  on  the  insured  to  prove  by  suf- 
ficient evidence  that  the  act  or  default  was 
within  that  limited  time.  Fidelity,  etc.  Co. 
V.  Timmonsville  Bank,  139  Fed.  101,  71  C. 
C.  A.  299,  wherein  the  evidence  was  held  to  be 
insufficient  to  prove  that  the  defalcation  of 
a  bag  of  silver  occurred  within  the  stipulated 
time  before  its  discovery.  The  court  said: 
"Still  another  provision  of  the  bond  is  the 
following:  'That  any  claim  made  under  this 
bond,  or  a  renewal  thereof,  shall  embrace  and 
cover  only  for  acts  and  defaults  committed 
during  its  currency,  and  within  twelve  months 
next  before  the  date  of  the  discovery  of  the 
act  or  default  upon  which  such  claim  is 
based.'  One  of  tlie  items  in  the  bill  of  par- 
ticulars filed  by  the  foiUik  is:  'May  19,  1900. 
W.  J.  Lockhart,  deposit  not  on  books,  $630.' 
The  evidence  in  regard  to  this  item  is  that 
on  May  19,  1900«  Lockhart  made  a  special 
deposit  of  a  bag  of  silver  coin,  amounting  to 
$630,  for  which  Lechner  gave  him,  on  that 
day,  a  receipt.  No  entry  of  this  deposit  was 
made  on  the  bankbooks.  After  Lechner 's 
flight  it  was  found  that  the  bag  of  silver 
was  not  in  the  vault.  The  bank  subsequently 
paid  the  amount  to  Lockhart.  The  total  loss 
to  the  bank  shown  by  the  bill  of  particulars 
was  $10,035.69.  It  was  shown  that  the  Ameri- 
can Surety  Company,  which  had  also  insured 
Lechner's  fidelity  to  the  extent  of  $5,000,  had 
paid  the  bank  this  sum.  As  the  jury  found 
for  the  bank  the  sum  of  $5,000,  it  is  evident 
that  the  bank  recovered  for  the  loss  of  the 
bag  of  silver  in  question.  When  the  president 
of  the  bank  was  testifying  he  stated  that  he 
had  not  the  slightest  idea  when  Lechner  took 
the  silver.  Tlie  foregoing  is  all  of  the  evi- 
dence on  this  subject.  Unless  the  silver  was 
taken  by  Lechner  within  twelve  months  prior 
to  the  discovery  of  the  loss  the  bank  had  no 
right  to  recover  for  this  default.  Tlie  trial 
court,  over  the  objection  of  the  defendant, 
left  it  to  the  jury  to  say  whether  or  not  the 
defendant  was  liable  as  to  this  item.  In  so 
ruling  we  are  constrained  to  hold  that  the 
learned  trial  ^court  erred.  The  burden  of 
proof  was  on  the  bank.  The  evidence  left  the 
time  when  Lechner  committed  the  default  in 
respect  to  the  bag  of  silver  wholly  uncertain. 
He  may  have  converted  this  money  more 
than  twelve  months  before  the  loss  was  dis- 
covered.   The  evidence  was  so  incomplete  that 
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the  jury  could  merely  surmise  and  speculate 
as  to  the  time  of  the  default.  Under  such 
evidence  we  are  of  opinion  that  the  trial 
court  should  have  instructed  the  jury  that 
they  could  not  find  for  the  plaintiff  as  to 
this  item." 

A  fidelity  bond  which  limits  liability  to 
losses  committed  within  twelve  months  n^t 
before  the  date  of  the  discovery  of  the  act 
or  default  on  which  the  claim  is  based  cannot 
be  held  to  cover  acts  committed  more  than 
twelve  months  prior  to  their  discovei-y,  but 
which  would  have  been  discovered  within  the 
twelve  months'  limit  had  it  not  been  for 
the  fraudulent  concealment  of  his  own  acts 
by  the  employee.  Fidelity,  etc.  Co.  v.  Con- 
solidated Nat.  Bank,  71  Fed.  116,  17  C.  C. 
A.  641,  reversing  67  Fed.  S74,  wherein  it  was 
said:  *'One  of  the  express  conditions  upon 
which  the  bond  was  issued,  when  understood 
as  we  think  the  parties  must  have  under- 
stood it,  absolutely  forbids  that  assumption. 
We  refer  to  the  provision  that  any  claim 
made  under  the  bond  should  'embrace  and 
cover  only  for  acts  and  defaults  committed 
.  .  .  within  twelve  months  next  before  the 
date  of  the  discovery  of  the  act  or  default 
upon  which  such  claim  is  based.'  What  was 
in  the  minds  of  the  parties  when  this  con- 
dition was  agreed  to,  and  what  did  they 
understand  it  to  mean?  If,  by  putting  our- 
selves in  their  place  at  the  time  they  con- 
tracted, we  can  arrive  at  a  satisfactory  answer 
to  this  question,  the  case  before  us  may  be 
briefly  disposed  of.  That  the  officers  of  the 
bank  which  accepted  this  bond,  as  well  as 
those  of  the  corporation  which  issued  it,  well 
understood  the  nature  of  the  hazard  to  which 
it  relates,  may  safely  be  assumed.  They 
knew  that  the  commission  of  fraud  is  general- 
ly supplemented  by  precautions  for  its  con- 
cealment, and  that  the  teller  of  a  bank  who 
embezzles  its  money  is  very  likely  to  tamper 
with  its  accounts  to  prevent  their  disclosure 
of  his  wrongdoing.  Can  it  be,  then,  that  they 
intended  that,  if  timely  discovery  should 
be  prevented  by  such  means,  the  prevention 
so  occasioned  would  itself  constitute  a  dis- 
tinct basis  of  claim?  To  so  interpret  the 
condition  would  be  to  render  it  unavailing 
in  the  event  of  that  being  done  which,  as  we 
have  said,  must  have  been  foreseen,  and  which, 
there  being  no  expression  to  the  contrary, 
must  have  been  regarded  as,  at  least,  one 
of  the  contingencies  which  might  cause  the 
condition  to  become  operative.  The  manifest 
intent  was  to  create  a  bar,  and  to  the  pro- 
vision inserted  for  that  purpose  there  cannot 
be  annexed  an  exception  or  qualification  not 
warranted  by  its  terms,  and  the  implication 
of  which  the  circumstances  of  the  case  forbid. 
The  object  was  to  preclude  liability  for  a 
number  of  defaults,  extending  over  a  longer 
period  than  one  year,  and  yet  the  present 


claim  is  that,  in  addition  to  $5,000,  the 
amount  of  the  embezzlements  within  such 
period,  the  indemnifying  company  is  charge- 
able with  the  amount  of  other  embezzlements 
which  had  been  committed  during  a  prior 
term.  We  cannot  sustain  this  demand,  be- 
cause to  do  so  would,  as  we  think,  involve  a 
misconstruction  of  the  condition,  and  the 
defeat  of  its  purpose.  The  bank's  position 
rests  upon  the  assumption  that  it  would  have 
recovered  its  earlier  losses,  by  action  upon 
this  bond,  but  for  the  fraudulent  postpone- 
ment of  their  discovery.  Let  this  be  conceded, 
still  it  is  obvious  that  seasonable  discovery 
of  the  precedipg  dishonest  acts  would  have 
rendered  the  perpetration  of  the  succeeding 
ones  impossible,  and  hence  that  the  entire 
liability  now  asserted  is  one  which  could  not 
possibly  have  accrued  if  discovery  of  the 
earlier  embezzlements  had  been  made  within 
the  prescribed  time;  and  it  is  not  possible  to 
hold,  in  the  face  of  a  condition  limiting 
liability  by  a  requirement  of  discovery,  that, 
by  reason  of  nondiscovery,  the  liability  so 
limited  was  extended  or  enlarged.' 


ff 


3.  Act  Discovered  withiw  Spbcifeed  Tike 

AFTEB  RBTIRBMENT. 

Ttie  mere  fact  of  the  suspension  of  business 
by  a  bank,  during  its  examination  under  or- 
der of  the  Comptroller  of  the  Currency,  previ- 
ous to  the  appointment  of  a  receiver,  does  not 
have  the  effect  to  retire  employees  of  the 
bank,  within  the  terms  of  a  stipulation  in  the 
bond  limiting  liability  to  acts  discovered  with- 
in six  months  after  the  death,  dismissal  or 
retirement  of  the  bonded  employee.  Ameri> 
can  Surety  Co.  v.  Pauly,  170  U.  S.  133,  18 
S.  Ct.  652,  42  U.  S.  {h.  ed.)  977;  American 
Surety  Co.  v.  Pauly,  170  U.  S.  160,  18  S.  Ct. 
563,  42  U.  S.  (L.  ed.)  087,  affirming  judgment 
72  Fed.  470,  38  U.  S.  App.  254,  18  C.  C.  A. 
644.  The  foregoing  cases  were  concerned  with 
the  same  set  of  facts,  the  one  with  the  liabil- 
ity of  the  surety  company  for  frauds  of  the 
cashier  of  the  bank,  the  other  with  its  liability 
for  the  frauds  of  the  president.  It  appeared 
in  both  cases  that  the  bonds  limited  liability 
to  acts  discovered  within  six  months  after 
the  death,  dismissal,  or  retirement  of  the  em- 
ployee. The  wrongful  acts  of  both  the  cashier 
and  the  president  occurred  during  the  con- 
tinuance of  the  bond.  The  bank  suspended 
business  on  November  12,  1891,  while  the 
national  bank  examiner  inspected  it,  and  a 
receiver  was  appointed  on  December  29,  1892. 
In  both  cases  it  was  held  that  the  suspension 
on  November  12  did  not  effect  the  dismissal  or 
retirement  of  the  employee,  and  that  the  six 
months  began  to  run,  not  on  November  12, 
but  on  December  29.  In  the  second  case, 
cited  the  court  discussed  both  holdings  as. 
follows:    ''Independently  of  the  statement  in> 
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the  receiver's  original  bill  of  particulars 
(which,  after  being  filed,  was  modified  as 
just  stated ) ,  there  is  no  direct  evidence  in  the 
record  that  Collins  ceased  to  be  president  of 
the  bank  by  any  formal  act  on  his  part. 
He  died  March  3,  1892.  It  is  true  that  he 
does  not  appear  to  have  performed,  or  that 
he  attempted  to  perform,  any  distinct  act 
as  president  after  the  suspension  of  the 
bank  on  November  12,  1891.  We  have  held, 
in  the  other  case,  that  the  mere  suspension 
of  the  bank  on  November  12,  1891,  followed 
by  an  investigation  of  its  affairs  by  a  national 
bank  examiner,  did  not  have  the  effect  to 
retire  O'Brien  from  his  position  as  cashier. 
The  same  rule  must  be  applied  in  the  case  of 
the  president  of  the  bank,  whose  functions 
were  only  suspended  while  the  affairs  of  the 
bank  were  being  investigated  by  a  national 
bank  examiner.  The  circuit  court  of  ap- 
peals well  said,  in  support  of  this  view,  that 
if  at  any  time  before  the  receiver  took  pos- 
session on  the  29th  of  December,  1891,  the 
parties  interested  in  the  bank  had  made 
good  its  deficit  and  the  bank  examiner  had 
restored  its  assets,  no  new  appointment  as 
president  would  have  been  necessary.  In  the 
former  case  there  was  evidence  showing  that 
O'Brien  was,  in  fact,  continued  in  the  service 
of  the  receiver  until  about  March  2,  1892, 
and  that  he  claimed  compensation  for  his 
services.  On  the  day  last  named  he  left  or 
retired  from  that  service.  There  is  no  evi- 
dence in  this  case  that  Collins  was  formally 
retained  by  the  receiver  in  his  service.  But 
even  if,  for  that  reason  it  were  held  that  he 
retired  from  the  service  of  the  employer, 
when  the  receiver  qualified  on  December  29, 
1892,  still  the  six  months  from  the  'retire- 
ment of  the  employee. from  the  service  of  the 
employer'  would  not  '  have  expired  until 
June  29,  1892.  It  is  sufliicient  in  this  case 
to  adjudge  that  Collins,  within  the  meaning 
of  the  bond,  w^as  in  the  service  of  the  bank 
up  at  least  to  the  date  on  which  the  receiver 
took  possession,  and  that  his  fraudulent  acts 
were  discovered  and  notice  thereof  given  with- 
in six  months  after  that  date." 

4.  AoT  Discovered  within   Specified  Time 

AFTES  EXP1B.\TI0N  OF  CONTBACT. 

Where  a  fidelity  bond  limits  liability  to 
losses  sustained  and  discovered  within  a  cer- 
tain time,  it  does  not  cover  losses  caused  by 
acts  occurring  after  that  limited  time.  Bal- 
lard County  Bank  v.  U.  8.  Fidelity,  etc.  Co. 
160    K;y.    236,    Ann.    Cas.    1914C    1208,    160 

5.  W.  1. 

Under  a  fidelitv  bond  which  limits  the 
risk  to  a  loss  sustained  and  discovered  dur- 
ing the  continuance  of  the  bond,  and  within 
six  months  from  the  time  the  employee 
ceases  to  be  in  the  service,  the  bonding  com- 


pany is  not  liable  for  any  loss  discovered  more 
than  six  months  after  the  termination  of 
the  continuance  of  the  bond,  whether  the 
employee  has  quitted  the  service  or  not. 
Guarantee  Co.  of  North  America  v.  Mechanics' 
Sav.  Bank,  etc.  Co.  80  Fed.  766,  26  C.  C.  A. 
146,  affirming  decree  Mechanic's  Savings 
Bank,  etc.  Co.  v.  Guarantee  Co.  of  North 
America,  68  Fed.  469,  rehearing  denied  82  Fed 
645,  27  C.  C.  A.  373,  reversed  on  other 
grounds  183  U.  S.  402,  22  S.  Ct.  124,  46 
U.  S.   (L.  ed.)  263. 

Where  a  fidelity  bond  for  the  term  of  one 
year  indemnifies  against  the  dishonesty  of 
a  bank  employee  occurring  during  the  term 
of  the  bond,  or  any  renew^al  thereof,  and 
discovered  within  six  months  of  such  term, 
or  renewal,  and  a  later  instrument  is  execut- 
ed stipulating  that  it  shall  continue  in  force 
the  original  bond  for  an  additional  year  ac- 
cording to  its  terms  and  conditions,  both  in- 
struments are  construed  as  if  the  original 
bond  were  for  the  period  of  two  years,  and  nat 
so  that  an  act  occurring  within  the  first  year 
must  still  be  discovered  within  six  months 
of  the  end  of  that  year.  Kankin  v.  U.  S. 
Fidelity,  etc.  Co.  86  Ohio  St.  267,  96  N.  E. 
314. 

An  act  discovered  four  months  after  the 
termination  of  the  contract  is  not  covered 
by  a  policy  of  fidelity  insurance  indemnifying 
an  employer  against  loss  by  an  employee's 
dishonesty  "committed  and  discovered  during 
the  continuance  of  this  agreement,  and  within 
three  months  from  the  death,  dismissal,  or 
retirement  of  the  employee."  The  act  must 
be  discovered  as  well  as  committed  within 
the  limited  time.  Commercial  Mut.  Bldg. 
Soc.  V.  London  Guarantee,  etc.  Co.  7  Montreal 
Q.  B.  307. 

6.  Renewal  of  Bond. 

It  has  been  held  that  the  renewal  of  a 
fidelity  bond  is  a  separate  and  distinct  con- 
tract, not  a  continuation  of  the  original 
contract,  and  that  therefore  under  a  stipula- 
tion limiting  liability  to  compensation  for 
loss  sustained  "during  the  continuance  of 
this  bond  or  anv  renewal  thereof,  and  dis- 
covered  during  said  continuance,  or  within 
six  months  thereafter"  the  original  bond 
stands  only  for  the  malfeasance  of  the  em- 
ployee during  the  continuance  of  that  original 
bond  and  six  months  after  its  termination, 
and  each  renewal  stands  only  for  the  mal- 
feasance of  the  employee  during  the  continu- 
ance of  that  renewal  and  six  months  after 
its  termination.  Proctor  Coal  Co.  v.  U.  S. 
Fidelity,  etc.  Co.  124  Fed.  424,  wherein  it 
was  said:  ''I  think  the  contention  of  coun- 
sel for  defendant  that  these  renewals  are 
separate  and  distinct  contracts  is  sound.  It 
is  urged  that  certain  language  in  the  bond 
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shows  that  it  was  intended  to  be  a  continu- 
ous contract  covering  the  period  of  the  bond 
or  of  any  Bubseqiient  renewals.  The  language 
referred  to  is  this:  'Make  good  and  reim- 
burse to  the  employer  all  and  any  pecuniary 
loss  sustained  by  the  employer/  etc.,  *occur- 
ring  during  the  continuance  of  this  bond  or 
any  renewal  thereof,  and  discovered  during 
said  continuance,  or  within  six  months  there- 
after.' I  am  unable  to  agree  with  the  argu- 
ment of  plaintiff  as  to  the  proper  construc- 
tion to  be  put  upon  this  language.  I  think 
it  should  be  construed  so  as  to  read  in  this 
way:  'Occurring  during  the  continuance  of 
this  bond  or  any  renewal  thereof,  and  dis- 
covered during  the  continuance  of  this  bond, 
or  during  the  continuance  of  any  renewal;' 
that  is,  that  the  discovery  must  be  within 
six  months  of  the  expiration  of  the  original 
bond,  or  within  six  months  of  the  expiration 
of  any  renewal  thereof.  I  do  not  think  the 
language  is  sufficient  to  justify  the  conclusion 
that  this  was  a  continuous  contract  of  surety- 
ship running  through  the  whole  period  cov- 
ered by  the  original  bond  and  the  two  re- 
newals. The  correct  view  seems  to  be  that 
each  renewal  is  a  separate  and  distinct  con- 
tract, and  such  I  think  is  the  effect  of  the 
authorities   on   the   subject.     .  .     It   is 

claimed  that,  if  the  court  should  hold  that 
the  renewals  are  new  contracts,  the  effect  of 
so  holding  would  be  to  destroy  the  provision 
of  the  contract  which  gives  the  insured  the 
right  to  discover  a  defalcation  within  six 
months  after  the  termination  of  the  bond. 
I  do  not  think  so.  In  my  opinion,  the  whole 
purpose  and  intention  of  this  clause  is  that 
there  shall  not  be  double  responsibility  on 
the  part  of  the  company.  It  is  not  at  all 
inconsistent  with  the  right  to  discover  within 
fiix  months  after  the  expiration  of  the  origi- 
nal bond  or  any  renewal  the  dishonest  acts 
of  the  employee,  and  to  claim  indemnity  for 
the  same.  The  original  bond  and  each  re- 
newal stands  for  the  malfeasance  of  the 
employee  during  the  continuance  of  each  and 
discovery  within  six  months  after  the  termi- 
nation of  each.  The  purpose  of  the  above 
clause  evidently  is  to  avoid  double  liability 
on  the  part  of  the  company;  that  it  shall 
not  be  liable  bevond  the  amount  of  the  bond 
as  originally  given  and  renewed.  Taking 
this  contract  altogether,  this,  in  my  opinion, 
is  the  proper  construction  to  place  upon  this 
clause.** 

In  Florida  Cent.  etc.  R.  Co.  v.  American 
Surety  Co.  99  Fed.  674,  41  C.  C.  A.  45,  it 
appeared  that  a  railroad  company  filed  with 
a  surety  company  annually  a  list  of  its  em- 
ployees to  be  guaranteed;  that  the  insurance 
of  the  fidelity  of  the  employees  was  renewed 
«aeh  year;  and  that  the  contract  in  terms 
provided  that  only  the  last  insurance  of  the 
employee  should  be  in  force  at  one  time.    It 
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was  held  that  each  renewal  was  a  new  con- 
tract, not  a  mere  continuation  of  the  old, 
and  created  no  liability  for  acts  committed 
during  the  continuance  of  previous  renewals 
or  the  previous  original  contract.  The  court 
said:  **11ie  defendant  contends  that  none  of 
these  alleged  losses  fall  within  the  terms  of 
the  contract  of  insurance,  because  the  first 
three  items  did  not  occur  within  the  last  pe- 
riod from  March  15,  1895,  to  March  15,  1896, 
and  because  none  of  the  items  were  discovered 
until  after  March  15,  1896.  The  plaintiff 
insists  that  the  guaranty  of  Thompson's  fidel- 
ity was  effected  by  the  bond  of  March  14, 
1896,  that  the  contract  was  a  continuing  one 
through  the  payment  of  an  annual  premium 
BO  long  as  his  name  remained  in  the  schedule 
register,  and  was  a  continuing  indemnity  for 
Thompson's  losses  which  occurred  at  any  time 
after  March  14,  1891.  It  is  evident  that  it 
must  have  been  known  by  the  railroad  com- 
pany that  the  intention  of  the  contract  was 
to  make  the  indemnitv  of  a  limited  character, 
and  it  is  also  plain  that  the  contract  was 
blindly  and  clumsily  drawn,  but,  so  far  as  it 
relates  to  the  circumstances  of  this  case,  we 
think  it  is  capable  of  being  understood.  The 
bond  states  no  time  of  its  duration,  and  gives 
the  name  of  no  person  for  whose  conduct 
there  is  to  be  an  indemnity.  To  make  the 
contract  intelligible,  it  must  be  read  in  con- 
nection with  the  schedule  register  and  the 
notices  of  acceptance,  and  from  them  it  ap- 
pears that  annually  a  new  list  of  employees 
was  entered  on  the  schedule,  which  was  sent 
to  the  surety  company,  and  was  accepted  by 
it  as  the  list  of  employees  whose  fidelity  wa» 
to  be  guarantied  from  the  date  of  the  termi- 
nation of  the  pre-existing  contract  to  March 
15th  of  the  succeeding  year.  Some  of  the 
names  of  a  preceding  list  had  probably  dis- 
appeared. New  names  had  taken  the  places 
of  those  who  had  been  dropped,  and  a  new 
annual  premium  had  been  paid  for  those 
whose  names  were  on  the  new  schedule.  The 
course  of  business  between  the  parties,  as 
well  as  the  bond  itself,  shows  that  there  is 
to  be  an  annual  designation  of  employees 
upon  the  schedule,  and  an  annual  selection 
and  acceptance  of  the  names  by  the  surety 
company,  and  that  the  new  schedule  will,  in 
all  probability,  contain  the  names  of  em- 
ployees whose  fidelity  had  been  guarantied 
by  a  previous  contract.  Such  being  the  case, 
the  meaning  of  the  part  of  the  contract 
which  declares  that  upon  the  execution  of  a 
stipulated  amount  of  risk  or  insurance  in 
behalf  of  an  employee  the  company  shall  not 
be  responsible  under  any  previous  insurance 
of  said  employee  becomes  clear,  and  is  that, 
when  a  new  schedule  of  the  amount  of  in- 
surance in  behalf  of  an  employee  formerly  on 
the  schedule  has  been  executed  or  completed, 
and  actually  or  constructively  accepted,  the 
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old  or  previous  insurance  against  losses  previ- 
ously committed  by  him  is  at  an  end,  and 
that  for  these  losses  the  company  is  no  longer 
liable.  The  contract  further  declares  that 
only  the  last  insurance  of  the  employee  shall 
be  in  force  at  one  time.  These  provisions 
are  inconsistent  with  the  theory  that  it  was 
the  intention  or  the  idea  of  the  parties  that 
a  continuing  liability  for  old  and  undiscovered 
losses  in  continuous  previous  years  was  being 
piled  up  in  each  renewed  contract." 

In  Fidelity,  etc.  Co.  v.  Lawler,  64  Minn. 
144,  66  N.  VV.  143,  wherein  the  facts  do  not 
fully  appear,  the  court  held  that  the  counter 
bond  of  indemnity  sued  on  was  a  continuing 
one  and  bound  the  defendant  (the  principal), 
to  indemnify  the  plaintiff  (the  surety),  on 
the  fidelity  bond,  against  loss  by  reason  of 
its  guaranty  of  the  defendant's  fidelity  as  an 
employee  of  an  elevator  company,  not  merely 
for  the  original  time  of  one  year,  but  also 
for  any  renewal  or  extension  thereof. 

6.  CoNTiNunr  of  Emplotment. 

A  cashier  of  a  national  bank,  who  under 
the  act  of  Congress  (Rev.  St.  §  6136,  6  Fed. 
St.  Ann.  82)  holds  office  subject  to  the  pleas- 
ure of  the  board  of  directors,  holds  a  con- 
tinuous office,  and  the  nature  thereof  is  not 
changed  by  an  annual  reappointment,  so  that 
acts  of  the  cashier  occurring  after  a  reap- 
pointment are  covered  by  a  fidelity  bond 
which  binds  the  obligor  during  all  the  time 
he  shall  hold  the  office  of  cashier.  Westervelt 
V.  Mohrenstecher,  76  Fed.  118,  40  U.  S.  App. 
221.  22  C.  C.  A.  93,  34  L.R.A.  477.  Compare 
Brandon  First  Xat.  Bank  v.  Briggs,  69  Vt. 
12,  37  Atl.  231,  60  Am.  St.  Rep.  922,  37 
L.R.A.  845,  wherein  it  was  held  that  an 
annual  re-election  of  a  national  bank  cashier 
changed  the  nature  of  his  employment;  and 
that  the  sureties  on  his  fidelity  bond  were  not 
liable  for  acts  committed  subsequent  to  the 
termination  of  the  first  year. 

And  it  has  been  held  that  where  a  fidelity 
bond  is  given  for  the  faithful  performance  of 
his  duties  by  a  national  bank  cashier,  the 
cashier  being  appointed  for  an  indefinite  time 
and  the  by-laws  providing  that  his  appoint- 
ment shall  be  at  the  pleasure  of  the  board  of 
directors,  the  bond  covers  acts  of  the  cashier 
until  his  dismissal,  and  his  annual  re-appoint- 
ment does  not  convert  his  term  of  employ- 
ment from  an  indefinite  one  to  an  annual 
term.  Stevens  v.  Orton,  18  Misc.  538,  43 
N.  Y.  S.  792 

In  Exeter  Rank  v.  Rogers,  7  N.  H.  21.  it 
was  held  that  a  bond  guaranteeing  in  gen- 
eral terms  the  faithful  performance  of  his 
duties  by  a  bank  cashier  covered  acts  through- 
out a  term  of  30  years  in  office,  although  the 
original  charter  of  the  bank  was  for  only 
20  years,  and  a  subsequent  act  of  the  legis- 


lature extended  the  life  of  the  bank  for  20 
additional  years. 

The  acts  of  a  bank  cashier,  who  after  the 
expiration  of  his  first  year's  employment  baa 
continued  in  his  position  without  formal  re- 
election, were  held  to  be  within  the  terms 
and  effect  of  a  bond,  the  stipulations  of  which 
were  shown  in  the  opinion,  in  the  case  of 
Shackamaxon  Bank  v.  Yard,  143  Pa.  St.  129, 
22  Atl.  908,  24  Am.  St.  Rep.  521,  wherein  the 
court  said:  "It  is  clear  that  all  the  parties 
contemplated  the  establishment  of  permanent 
relations  between  the  bank  and  its  cashier. 
They  knew  that  the  office  was  an  annual  one, 
and  'that  a  bond  in  the  ordinary  form  would 
impose  no  liability  beyond  the  current  year. 
They  undertook,  therefore,  to  provide  against 
the  necessity  for  an  annual  renewal  of  the 
bond,  and  to  extend  the  security  afforded  by 
it  so  aB  to  cover  the  whole  period  of  Huzzard's 
service  as  cashier,  by  giving  to  the  condition 
the  following  form:  'If  the  said  Thomas  L. 
Huggard  shall  for  and  during  the  time  of  his 
employment  by  said  bank,  whether  under  his 
present  election  or  under  any  subsequent  elec- 
tion to  the  said  position,  or  whether  under 
its  present  organization  or  charter  or  under 
any  renewals  or  extensions  thereof,  discharge 
and  fulfil  with  integrity  and  fidelity  the 
trust.'  .  .  .  The  condition  was  intelligently 
framed.  The  scrivener  seems  to  have  been 
aware  of  the  general  doctrine  affecting  the 
liability  of  sureties  on  official  bonds,  as  laid 
down  in  Addison  on  Cont.,  1117,  and  as  ap- 
plied in  the  Manufacturers',  etc.  Sav.  etc.  Co. 
V.  Odd  Fellows'  Hall  Assoc.  48  Pa.  St.  446. 
Instead,  therefore,  of  making  the  bond  re- 
late to  the  term  to  which  Huggard  was  elect- 
ed, he  used  the  words  'during  the  time  of 
his  employment  by  the  said  bank'  as  cashier. 
Then,  as  if  apprehensive  that  these  words 
might  also  be  restricted  to  the  term  to  which 
Huggard  had  been  elected,  he  added  the  fur- 
ther words,  for  the  express  purpose  of  en- 
larging the  scope  of  those  previously  em- 
ployed, 'whether  (such  employment  shall  be) 
under  his  present  election  or  under  any  sub- 
sequent election  to  the  said  position.'  The 
fear  seems  then  to  have  suggested  itself  that 
even  these  words  were  not  broad  enough, 
because  they  might  be  held  to  be  limited 
to  the  present  charter.  He  then  adds,  to 
relieve  against  this  danger,  the  further  words. 
*or  whether  under  its  present  organization 
or  charter,  or  any  renewals  or  extensions 
thereof.'  The  object  of  these  explanatory 
sentences  was  to  relieve  against  the  fear  that 
the  previous  words  might  be  held  to  relate 
to  the  present  term  of  Huggard,  or  to  the 
present  form  of  organization  under  the 
existing  charter  of  the  bank,  and  by  ex- 
press words  to  so  enlarge  the  condition  as  to 
exclude  such  interpretation  of  it.  In  this 
form  it  was   intended   to   protect  the   bank 
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during  the  time  of  Huggard's  employment 
as  cashier,  and  during  the  existence  of  t)ie 
bank,  though  acting  under  a  renewal  or 
extension  of  its  charter  at  the  time  a  breach 
should  occur.  In  this  form  it  was  executed 
bj  both  principal  and  surety  and  accepted 
by  the  bank.  The  purpose  to  make  the  bond 
impose  a  continuing  liability  and  relieve 
against  the  necessity  for  annual  renewals 
was  a  lawful  one,  and  the  words  employed 
for  that  purpose  are  apt  and  sufficient." 

A  fidelity  bond,  stipulated  to  be  in  force 
to  long  as  the  bonded  employee  holds  his 
office,  is  valid  as  a  continuing  bond,  in  spite 
of  the  fact  that  the  employee  is  elected  an- 
nually, and  it  covers  acts  subsequent  to  a 
re-election.  Coombs  v.  Harford,  99  Me.  426, 
59  Atl.  529. 

If  a  fidelity  bond  does  not  by  stipulation 
specifically  restrict  its  efficacy  to  the  unex- 
pired portion  of  the  term  of  employment  for 
which  it  is  executed,  it  is  a  question  of  in- 
tention whether  its  efficacy  extends  over  into 
a  subsequent  renewed  term  of  employment. 
If  that  intention  appears,  the  bond  will  cover 
acts  of  the  employee  in  a  subsequent  n*- 
newed  term  of  employment.  North  St.  Louis, 
Bldg.  etc.  Assoc,  v.  Obert,  169  Mo.  507,  69 
S.  \V.  1044,  wherein  it  was  said:  "But  if 
it  appears  from  all  the  circumstances  that 
the  intention  of  the  parties  to  the  contract 
was  that  the  bond,  being  unrestricted  by  its 
own  terms,  should  cover  the  acts  of  the  prin- 
cipal during  his  continuance  in  the  office, 
whether  by  re-election  or  holding  over,  we 
cannot  give  it  the  restricted  construction. 
Of  course  if  the  bond  in  express  terms  should 
limit  its  operation,  we  could  not,  from  evi- 
dence beyond  its  face,  enlarge  its  effect,  any 
more  than  we  could,  by  the  application  of 
the  principle  contended  for  by  appellant,  re- 
strict in  its  effect  a  bond  like  that  in  the 
case  of  Lionberger  v.  Krieger  [88  Mo.  160]. 
.  .  .  When  it  is  *so  nominated  in  the  bond* 
there  is  no  room  for  construction,  but  it  is 
not  so  nominated  in  the  bond  now  under  con- 
»deration,  and  if  we  give  this  bond  the  re- 
stricted meaning  appellant  contends  for,  w^e 
must  do  so  because  we  are  satisfied  from  the 
evidence  in  the  case  that  that  was  the  inten- 
tion of  the  parties.  When  it  becomes  a  mat- 
ter of  construction  it  is  the  duty  of  the  court 
to  put  itself  in  an  attitude  to  view  the  con- 
tract from  the  same  standpoint  that  it  was 
wen  by  the  parties  when  they  entered  into  it.*' 
And  it  was  further  held  in  that  case  that  the 
evidence  showed  an  intention  of  the  parties 
that  the  bond  extend  to  the  renewed  term  of 
employment. 

But  the  fidelity  bond  of  an  officer  whose 
term  of  office,  by  the  rules  of  the  employer, 
is  annual,  does  not  cover  acts  of  that  officer 
subsequent  to  the  termination  of  his  year  of 
employment.     The  bond  is  only  for  the  one 
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year,  and  the  fact  that  the  same  officer  is 
re-elected  will  not  extend  the  effect  of  the 
bond  to  cover  acts  during  the  new  term  of  em- 
ployment. South  Carolina  Soc.  v.  Johnson, 
1  McCord  L.  (S.  C.)  41,  10  Am.  Dec.  644, 
w^herein  it  was  said:  "It  does  not  appear  up- 
on the  face  of  this  bond,  for  how  long  a  time 
its  obligation  was  intended  to  continue.  But 
its  object  appears  to  be  to  secure  the  faithful 
performance  of  Mr.  Trezevant's  duties  as 
treasurer  of  the  South  Carolina  Society.  The 
duration  of  the  bonds,  therefore,  must  be  de- 
termined by  the  duration  of  the  office.  By  a 
reference  to  the  rules  of  the  society,  it  ap- 
pears that  the  treasurer  was  elected  only  for 
one  year.  The  legal  operation  of  the  bond 
therefore  cannot  be  carried  beyond  that  pe- 
riod. Neither  can  it  be  extended  by  the  acci- 
dental circumstance  of  his  having  been  re- 
elected. It  must  continue  to  have  the  same 
construction  as  would  have  been  given  to  it, 
at  the  time  of  its  creation.  Such,  I  think, 
would  have  been  its  construction  upon  prin- 
ciple, without  regard  to  authority.  But  it  is 
amply  supported  by  authority." 

A  fidelity  bond  is  good,  and  covers  acts  of 
the  employee,  only  so  long  as  he  remains  in 
his  employment  without  interruption.  Coombs 
v.  Harford,  99  Me.  426,  59  Atl.  529,  wherein 
it  was  held,  however,  that  the  evidence  did 
not  show  that  there  had  been  any  interrup- 
tion in  the  term  of  employment  of  the  bonded 
employee. 

It  has  been  held  that  the  appointment  of 
the  cashier  of  a  bank  to  be  his  own  successor, 
and  his  continuance  as  cashier  without  giving 
a  new  bond,  exonerates  the  sureties  on  his 
original  bond  from  liability,  and  that  the 
bond  does  not  cover  his  acts  under  the  new 
term.  Hannibal  Sav.  Bank  v.  Himt,  72  Mo. 
597,  37  Am.  Rep.  449,  wherein  it  was  said: 
"Did  the  appointment  of  Hunt  to  be  his  own 
successor  and  his  continuance  as  cashier  with- 
out giving  a  new  bond,  exonerate  defendants 
from  liability  on  the  bond  in  question?  We 
are  all  of  opinion  that  it  had  that  effect.  It 
was  the  same  as  if  another  person  had  been 
appointed  in  his  stead,  and  without  giving 
the  bond  required  had  entered  into  the  dis- 
charge of  the  duties  of  the  office,  with  the  as- 
sent of  the  board.  The  bond  was  required 
for  the  benefit  of  the  bank.  The  statute  under 
which  the  bank  was  incorporated  required 
no  bond  as  a  qualification  of  its  cashier. 
The  plaintiff  could  require  it  or  not,  and 
after  the  by-law  was  adopted  the  bank  could 
have  dispensed  with  it,  as  well  in  Hunt's 
case  as  in  the  case  of  another  appointed  in 
his  stead.  Hunt  was  appointed  in  1872  and 
again  in  1873,  and  on  both  occasions  plain- 
tiff either  excused  him  from  giving  the  bond, 
or  by  negligence  failed  to  take  it,  and  cannot 
now  turn  upon  these  securities  and  hold  them 
liable  on   their  bond,  because  the   plaintiff 
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neglected  to  discharge  its  duty,  or  expressly 
excused  Hunt  in  1872  from  executing  another 
bond." 

The  fidelity  bond  of  a  bank  cashier,  the  re- 
citals of  which  refer  to  the  term  of  his  office, 
and  the  election  of  the  cashier  being  specifical- 
ly for  one  year,  does  not  cover  a  defalcation 
subsequent  to  the  expiration  of  the  year's 
term.  Blades  v.  Dewey,  136  N.  C.  176,  1 
Ann.  Cas.  379,  48  S.  £.  627,  103  Am.  St. 
Rep.  924. 

IV.  Change  in  Nature  of  Employment. 

1.  Change  Not  Contemplated. 

General  words  in  a  fidelity  bond  will  not, 
unless  that  intention  is  clearly  shown,  extend 
the  efficacy  of  the  bond  to  cover  acts  of  the 
employee  after  a  material  change  in  his  em- 
ployment. American  Dist.  Tel.  Co.  v.  Lennig, 
139  Pa.  St.  594,  21  Atl.  162. 

The  character  of  the  employment  and  the 
nature  of  the  duties  of  an  employer  may  be 
80  changed  as  to  discharge  the  sureties  on 
a  fidelity  bond,  and  acts  of  an  employee  after 
such  a  change  in  his  duties  as  entirely  change 
the  nature  and  grade  of  his  work  are  not 
covered  by  a  fidelity  bond,  the  provisions  of 
which  do  not  specifically  contemplate  such 
a  change.  Gass  v.  Stinson,  2  Sumn.  453,  10 
Fed.  Cas.  No.  5,260;  Alabama  Fidelity,  etc. 
Co.  V.  Alabama  Fuel,  etc.  Co.  190  Ala.  397, 
67  So.  318;  Baltimore  First  Nat.  Bank  v. 
Gerke,  68  Md.  449,  13  Atl.  358,  6  Am.  St.  Rep. 
453;  Singer  Mfg.  Co.  v.  Hibbs,  21  Mo.  App. 
574;  Sun  L.  Ins.  Co.  v.  U.  S.  Fidelity,  etc. 
Co.  130  N.  C.  129,  40  S.  E.  975;  American 
Dist.  Tel.  Co.  v.  Lennig,  139  Pa.  St.  594, 
21  Atl.  162;  Mumford  v.  Memphis,  etc.  R. 
Co.  2  Lea  (Tenn.)  393,  31  Am.  Rep.  616. 

In  Gass  v.  Stinson,  2  Sumn.  453,  10  Fed. 
Cas.  No.  5,260,  it  appeared  that  the  warden 
of  a  state  prison  appointed  one  James,  as 
his  agent  for  selling  granite  for  tlie  prison, 
in  which  capacity  James  was  bonded,  and 
that  thereafter  the  relationship  was  changed 
from  that  of  mere  agency  to  that  of  condi- 
tional purchase,  or  sale  and  return.  It  was 
held  that  the  surety  was  not  liable  for  acts 
subsequent  to  this  change,  the  court  saying: 
*'We  may  now  proceed  to  the  examination  of 
the  other  questions  in  the  case.  In  respect 
to  the  firnt,  viz.,  the  change  of  the  relation 
between  Stinson  and  James,  from  that  of  a 
mere  agency  in  the  sale  of  granite  to  third 
persons,  to  that  of  a  conditional  purchase,  or 
sale  and  return,  I  entirely  agree  with  the 
argument  at  the  bar,  that,  if  made  out  in 
point  of  fact,  it  is  so  total  a  departure  from 
the  true  nature  of  the  original  agency,  and 
involves  so  much  more  responsibility  and 
risk,  that  it  will  amount  to  a  discharge  of 
Gass;  or  rather,  the  transactions  will  fall 
without  the  condition  of  the  bond." 


In  Baltimore  First  Nat.  Bank  v.  Gerke,  G8 
Md.  449,  13  Atl.  358,  6  Am.  St.  Rep.  453, 
the  court  stated  the  facts  as  follows:  "The 
proof  in  the  case  shows  that  Lisle  remained 
in  the  employ  of  the  bank  from  a  time  prior 
to  the  date  of  the  bond  in  August,  1867,  to 
the  27th  of  January,  1887;  and  that  durinj* 
that  time  his  clerical  position,  and  the 
amount  of  his  salary,  were  repeatedly 
changed.  His  duties  and  functions  were  not 
only  multiplied  and  enlarged,  but  his  respon- 
sibility, and  his  facility  for  peculation,  were 
greatly  increased.  From  being  an  assistant 
bookkeeper  at  the  time  the  bond  was  given 
and  accepted,  he  was,  in  June,  1870,  appoint- 
ed to  the  position  of  deposit  bookkeeper; 
and  in  November,  1871,  he  was  made  discount 
and  foreign  collection  clerk.  This  latter  posi- 
tion he  held  until  January,  1872,  when  he 
was  placed  in  the  position  of  note  teller  and 
discount  clerk,  which  position  he  held  down 
to  the  time  of  his  leaving  the  bank.  The 
duties  of  his  position  of  note  teller  and  dis- 
count clerk  required  him  to  keep  separate,  and 
collect  as  they  fell  due,  all  the  notes  dis- 
counted by  the  bank,  and  to  collect  all  checks 
and  drafts  coming  to  the  bank  for  collection ; 
and  the  money  thus  received  by  him  it  was 
his  duty  to  account  for  and  pay  over  to  the 
receiving  teller  at  the  end  of  each  day,  or  at 
the  beginning  of  the  next  day.  These  duties 
and  functions  pertained  to  the  position  as- 
signed to  Lisle,  and  held  by  him,  from  Janu- 
ary, 1872,  to  the  time  of  his  absconding;  and 
all  the  large  defalcation,  amounting  in  the 
aggregate  to  near  about  $90,000,  was  commit- 
ted by  him  during  the  time  that  he  held  the 
position  of  note  teller  and  discount  clerk. 
As  assistant  bookkeeper,  the  position  held  by 
him  at  the  time  the  bond  was  given,  it  was 
no  part  of  his  duty  to  receive  or  pay  out 
any  of  the  moneys  of  the  bank;  and  it  was 
in  proof  that  the  appellee  was  informed  by 
Lisle  at  the  time  the  bond  was  given,  that 
he,  Lisle,  w^as  appointed  to  the  position  of 
assistant  bookkeeper  in  the  bank.**  Holding 
that  the  defalcation  was  not  covered  the  court 
said:  "It  is  true  the  terms  of  the  condition 
of  the  bond  are  very  large  and  comprehensive, 
but  they  all  have  reference  to  the  previous 
appointment  as  clerk.  By  the  terms  of  the 
bond  it  was  certainly  competent  to  the  board 
of  directors,  or  to  the  president  or  cashier, 
to  impose  additional  consistent  duties  upon 
Lisle  to  those  then  pertaining  to  the  position 
of  bookkeeper,  but  not  to  impose  duties  upon 
him  that  would  entirely  change  the  nature 
and  grade  of  his  position  in  the  bank,  and 
enhance  his  responsibility,  and  thereby  es- 
sentially increase  the  risk  to  the  surety  on 
his  bond.  This  could  only  be  done  by  the 
assent  of  the  surety,  and  it  is  not  pretended 
that  such  assent  was  ever  obtained." 

Where  a  bank  cashier  has  been  serving  un- 
der a  contract  of  employment  for  an  indefinite 
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term  and  the  contract  is  changed  to  a  con- 
tract for  a  definite  term,  acts  of  defalcation 
committed  by  the  cashier  under  the  new  term 
are  not  covered  hy  a  fidelity  bond  given  under 
the  original  employment.  Wapello  State  Sav. 
Bank  v.  Colton,  133  la.  147,  110  N.  W.  450, 
11  L.R.A.(N.S.)  493.  Acts  of  an  employee 
subsequent  to  a  termination  of  the  original 
contract  of  employment  and  to  a  change  of 
his  location,  under  a  new  contract,  to  another 
state,  are  not  covered  by  a  fidelity  bond  given 
under  the  original  contract  of  emplo3rment. 
Singer  Mfg.  Co.  v.  Armstrong,  7  Kan.  App. 
314,  54  Pac.  571. 

A  fidelity  bond  whereby  the  sureties  under- 
took to  be  responsible  for  the  faithful  con- 
duct of  their  principal,  a  coal  agent,  while  he 
continued  to  be  such  agent,  the  principal  hav- 
ing been  engaged  at  a  yearly  salary  of  £100, 
has  been  held  not  to  cover  acts  of  the  prin- 
cipal after  his  contract  of  employment  has 
been  changed  by  putting  him  on  ajcommission 
basis.  North  Western  R.  Co.  v.  Whinray,  10 
Exch.    (Eng.)    77. 

A  bond  indemnifying  a  bank  against  loss 
by  the  fraud  or  dishonesty  of  its  assistant 
cashier  does  not  cover  acts  of  the  bonded  em- 
ployee when  he  becomes  a  majority  owner 
of  the  bank's  stock,  a  director,  and  has  au- 
thoritative control  over  the  bank.  Farmers' 
etc.  State  Bank  v.  U.  S.  Fidelity,  etc.  Co. 
28  S.  D.  315,  133  N.  W.  247,  36  L.R.A.(N.S.) 
1152,  wherein  the  court  said:  ''When  the 
policy  in  suit  was  issued,  James  H.  Carroll 
was  the  owner  of  only  five  shares  of  the  plain- 
tiiTs  capital  stock;  its  entire  capital  being 
$10,000.  On  October  10,  1904,  before  the  al- 
leged fraudulent  acts  were  committed,  he  be- 
came the  owner  of  51  shares  previously  owned 
by  his  brother,  constituting  a  majority  of  the 
stock,  with  power  to  select  a  new  board  of 
directors.  After  that  date,  he  was  in  position 
to  absolutely  control  the  affairs  of  the  bank. 
While  in  one  sense  he  continued  to  be  an 
employee  of  the  corporation,  he  no  longer 
was  subject  to  the  restraining  influence  of 
efficient  supervision.  He  was  acting  as  a  di- 
rector. Theoretically,  his  conduct  as  cashier 
was  subject  to  the  supervision  of  the  other 
directors,  so  long  as  he  allowed  them  to 
remain  directors  and  officers  of  the  corpora- 
tion; but  they  were  holding  their  positions 
during  the  pleasure  of  the  person  who  owned 
a  majority  of  the  shares  of  the  capital  stock, 
and,  as  disclosed  by  the  evidence,  were,  in 
fact,  giving  no  personal  attention  to  the  man- 
agement of  the  bank.  It  may  be  that  their 
negligence  in  this  regard  would  not  of  itself 
relieve  the  defendant  of  liability.  On  that 
phase  of  the  case,  no  opinion  is  expressed. 
The  precise  question  under  discussion  is  the 
effect  of  the  fact  that  Carroll  became  the 
owner  of  a  majority  of  the  capital  stock, 
practically  becoming  the  master  of  the  corpo- 
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ration,  and  ceasing  to  be  one  of  its  servants. 
Clearly  here  was  a  situation  not  contemplated 
by  the  parties  when  the  policy  was  issued,  and 
not  embraced  by  any  fair  and  reasonable 
construction  of  its  terms.  In  absence  of  con- 
vincing evidence,  it  would  be  unreasonable  to 
assume  that  the  defendant  would  insure  the 
conduct  of  any  man  thus  situated.  An  un- 
dertaking insuring  a  person  against  his  own 
dishonesty  would  be,  to  say  the  least,  a 
novel  and  unusual  contract.  Had  the  plain- 
tiff been  a  natural  person  engaged  in  the 
banking  business,  and  this  employee  pur- 
chased the  business  or  a  controlling  interest 
therein,  certainly  no  one  would  contend  he 
could  maintain  this  action  for  his  own  bene- 
fit or  that  of  the  depositors.  The  object  of 
the  undertaking  was  to  insure  an  employer 
against  the  fraudulent  acts  of  an  employee, 
not  to  insure  an  employer  against  his  own 
fraudulent  acts.  When  the  person  whose 
conduct  is  insured  ceases  to  be  an  employee, 
within  any  fair  and  reasonable  interpretation 
of  the  term  as  used  in  the  policy,  the  insurer's 
liability  should  cease,  unless  he  has  notice  of 
the  change." 

But  a  change  in  the  duties  of  the  employee, 
consisting  simply  in  the  addition  of  further 
duties,  will  not  discharge  the  sureties  on  a 
fidelity  bond  from  liability  for  acts  committed 
thereafter,  if  the  change  does  not  impede  or 
interfere  in  any  way  with  the  ability  of  the 
employee  to  perform  the  duties  imposed  by 
the  contract  existing  when  the  bond  is  given. 
Saint  V.  Wheeler,  etc.  Mfg.  Co.  95  Ala.  362, 
10  So.  539,  36  Am.  St.  Rep.  210;  Wallace  v. 
Exchange  Bank,  126  Ind.  265,  26  N.  E.  175; 
Home  Sav.  Bank  v.  Traube,  75  Mo.  199,  42 
Am.  Rep.  402,  reversing  6  Mo.  App.  221; 
American  Dist.  Tel.  Co.  v.  Lennig,  139  Pa.  St. 
594,  21  Atl.  162;  Harrisburg  Sav.  etc.  Assoc. 
V.  U.  S.  Fidelity,  etc.  Co.  197  Pa.  St.  177, 
46  Atl.  910.  In  Saint  v.  Wheeler,  etc.  Mfg. 
Co.  supra,  the  court  said,  with  reference  to 
additional  duties  required  of  an  employee: 
"The  fact  that  they  were  imposed  upon  him, 
assuming  they  were  not  covered  by  his  con- 
tract, and  hence  were  in  addition  to  those 
assumed  by  the  other  defendants,  cannot  re- 
lieve his  sureties  from  liability  with  respect 
to  those  which  were  imposed  by  the  contract, 
unless  the  imposition  of  these  new  duties  and 
their  performance  by  Saint  rendered  impos- 
sible, or  materially  hindered  or  impeded,  the 
proper  and  faithful  performance  of  the  service 
originally  undertaken.  There  is  no  evidence 
here  that  these  new  and  additional  duties 
interfered  with  the  collection  of  notes  placed 
in  his  hands  for  that  purpose;  nor  is  any 
claim  made  against  his  sureties  on  account 
of  any  failure  to  collect  such  notes.  But  the . 
gravamen  of  the  action  is,  that  he  (1)  did' 
collect  these  notes,  and  converted  the  proceeds 
to  his  own  use;  or  (2)  that  he  failed  to  de- 
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liver  such  notes  to  the  company  on  the  termi- 
nation of  his  employment.  We  are  unable 
to  conceive  how  the  fact  that  he  had  other 
property  and  funds — machines  and  the  pro- 
ceeds of  discounted  notes — in  his  possession, 
could  have  hindered  or  impeded  him  in  the 
accounting  for  funds  collected  or  notes-  re- 
maining in  his  hands,  or  could  in  any  degree 
have  conduced  to  his  conversion  of  such  funds 
or  notes.  To  the  contrary,  it  would  seem,  in 
all  reason,  that  the  possession  of  this  other 
property  and  these  other  funds,  out  of  which 
he  might  have  met  the  necessities  which  pre- 
sumably induced  his  malversations,  would 
have  lessened  the  chances  of  misappropria- 
tion of  the  funds  and  property  for  which  his 
sureties  were  responsible,  and  thus  have 
lessened,  instead  of  increased,  their  exposure 
to  liability.  We  are  very  clear  to  the  conclu- 
sion, that  the  imposition  of  these  new  duties 
not  covered  by  the  contract  did  not  discbarge 
the  sureties  with  respect  to  those  embraced 
in  the  contract,  and  as  to  which  no  change,  in 
the  particulars  we  are  considering,  was  at- 
tempted." 

In  Wallace  v.  Exchange  Bank,  126  Ind. 
265,  26  N.  E.  175,  it  was  said:  "The  eighth 
paragraph  alleges  that  Wallace's  duties  as 
cashier  were  enlarged  by  an  after  agreement 
with  the  board  of  directors  of  the  bank,  and 
his  salary  increased,  and  a  definite  time 
agreed  upon,  during  which  he  should  serve 
under  the  new  arrangement,  there  having 
been  no  definite  period  agreed  upon  thereto- 
fore. It  does  not  appear  that  his  duties  as 
cashier  were  changed  in  any  way,  but  other 
duties  were  cast  upon  him;  nor  does  it  ap- 
pear that  he  resigned  or  was  removed,  or 
that  he  was  re-elected.  The  most  that  can 
be  claimed  for  this  paragraph  of  answer  is 
that  the  salary  of  the  cashier  was  increased 
in  consideration  that  he  would  perform  cer- 
tain other  duties.  His  relation  to  the  bank 
as  its  cashier  does  not  appear  to  have  been 
changed,  and  the  losses  complained  of  all 
occurred  because  of  his  breach  of  duty  as 
cashier." 

In  Home  Sav.  Bank  v.  Traube,  75  Mo.  199, 
42  Am.  Rep.  402,  reversing  6  Mo.  App.  221, 
it  appeared  that  during  the  continuance  of  a 
fidelity  bond  for  the  faithful  performance  of 
his  duties  by  a  bookkeeper  the  duties  of  a 
teller  were  given  him  in  addition  to  his  duties 
as  bookkeeper.  The  court  said:  "But  we 
do  not  think  that  any  of  the  cases  cited  sus- 
tain the  position  that  if  Rodel  had  honestly 
and  faithfully  discharged  all  of  his  duties  as 
teller,  but  had  fraudulently  or  negligently 
omitted  to  make  entries  in  the  books  of  the 
bank  which  it  was  his  duty  as  bookkeeper  to 
make,  whereby  loss  resulted  to  the  bank,  the 
sureties  would  not  be  liable  for  such  loss.  If 
the  sureties  would  be  liable  in  such  case,  and 
we  cannot  see  why  they  should  not  be,  it  is 


plain  that  the  simple  employment  of  Rodel 
as  teller  could  not  of  itself  discharge  him.  If 
the  bank,  by  requiring  new  and  additional 
duties  of  Rodel,  or  by  any  other  action  on 
its  part,  prevented  the  proper  discharge  of 
his  duties  as  bookkeeper,  we  do  not  think 
the  sureties  could  be  bound  for  any  derelic- 
tion or  default  thus  occasioned.  It  is  clear 
that  the  sureties  could  not  be  held  for  any 
defalcations  of  Rodel  as  teller,  and  it  may 
be  they  should  not  be  held  liable  for  any 
false  entries  made  by  him  in  order  to  conceal 
such  defalcations,  as  they  might  be  regarded 
as  having  been  indirectly  occasioned  by  the 
action  of  the  bank  in  appointing  him  teller. 
But  where  the  omission  of  Rodel  to  perform 
his  duty  as  bookkeeper  is  wholly  disconnected 
from  any  improper  act  on  his  part  as  teller, 
and  was  not  superinduced  by  his  appointment 
as  teller,  we  do  not  see  why  the  sureties 
should  not  be  held  liable  therefor.  Tlie 
losses  for  which  the  defendants  were  held 
liable  resulted  from  omissions  of  this  char- 
acter." 

In  American  Dist.  Tel.  Co.  v.  Lennig,  139 
Pa.  St.  694,  21  Atl.  162,  the  court  said:  *Of 
course,  if  the  effect  of  Secor's  appointment  to 
the  new  office,  by  the  terras  of  that  employ- 
ment, or  from  the  nature  of  the  duties  to  be 
performed,  had  been  to  terminate  his  office 
as  bookkeeper,  the  liability  of  his  surety 
would  thereby  come  to  an  end.  .  .  .  But, 
if  there  was  merelv  an  addition  of  duties, 
different  in  their  nature  from  those  which 
belonged  to  the  office  for  which  the  bond 
was  given,  and  these  duties  were  undertaken 
as  a  new,  distinct,  and  additional  employ- 
ment, which  did  not  interfere  with  the  per- 
formance of  tlie  duties  of  bookkeeper,  it 
seems  plain  that  no  increased  responsibility 
or  risk  would  thereby  be  imposed  on  the 
surety,  and  the  new  appointment  could  not, 
therefore,  have  the  effect  to  discharge  the 
bond,  given  as  a  security  for  the  performance 
of  the  duties  first  assumed.  Neither  the  im- 
position of  additional,  distinct,  and  consistent 
duties,  nor  the  appointment  of  the  principal 
to  an  additional  office,  would  necessarily  re- 
lieve the  surety  on  his  bond,  if  the  new  duties 
or  the  new  office  have  no  such  connection  with 
the  old  as  to  interfere  with  or  affect  the  origi' 
nal  employment." 

The  fact  that  a  bank  teller,  appointed  to 
be  cashier,  continues  to  perform  some  of  the 
duties  of  a  teller,  does  not  discharge  the  sure- 
ties on  his  bond  as  cashier.  Hibernia  Sav. 
Bank  v.  MoGinnis,  9  Mo.  App.  578. 

A  bond  guaranteeing  the  faithful  perform- 
ance of  the  duties  of  a  trustee  of  an  Odd 
Fellows  Lodge  covers  acts  by  the  trustee  even 
after  changes  in  the  membership  which  alter 
in  some  degree  the  duties  and  responsibilities 
of  the  office.  Coombs  v.  Harford,  99  Me.  426, 
69  Atl.  629,  wherein  it  was  said:     "Again, 
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the  defendants  say  that  since  the  bond  was 
given  the  membership  of  the  lodge  has  not 
only  changed,  but  has  increased,  that  the  per- 
sons composing  the  lodge  to  whom  the  bond 
was  given  are  not  the  same  persons  composing 
the  lodge  for  whose  benefit  this  suit  is  brought, 
and  that  by  the  increase  of  membership  in- 
creased duties  and  responsibilities  were 
placed  upon  the  trustees,  and  that  by  reason 
of  both  these  facts  the  sureties  have  been 
released  from  liability.  As  to  these  objections 
it  is  sufficient  to  say  that  the  very  nature  of  . 
an  unincorporated  association  like  a  lodge 
of  Odd  Fellows  pre-supposcs  a  change  from 
time  to  time,  and  a  hoped-for  growth,  in  its 
membership.  All  that  must  have  been  in 
contemplation  at  the  time  the  bond  was  given. 
It  must  have  been  contemplated  that  members 
would  die,  or  otherwise  cease  to  be  mem- 
bers, and  that  new  members  would  be  admit- 
ted. The  bond  was  given  for  the  security  of 
the  lodge,  whoever  might  be  its  members  for 
the  time  being,  and  although  the  personnel  of 
the  membership  might  be  constantly  changing. 
If  a  member  dies,  his  interest  lapses.  So,  if 
he  goes  out  of  the  lodge  in  any  other  way. 
New  members  coming  in  thereby  obtain  the 
same  rights  as  the  original  members.  The 
association,  protected  by  the  bond,  remains  a 
unit  and  unchanged,  and  those  who  are  its 
members  at  any  given  time  may  enforce  it." 

Changing  a  railroad  station  from  a  second 
class  to  a  fifit  elaas  station  does  not  defeat 
the  liability  of  the  sureties  on  the  fidelity  bond 
of  the  staticMi  agent,  the  only  change  in  his 
duties  being  timt  more  freights  become  paya- 
ble at  that  poiat  than  formerly.  Strawbridge 
T.  Baltimore,  etc.  R.  Co.  14  Md.  360,  74  Am. 
Dec.  541,  wherein  it  was  said :  ''The  nature  of 
his  duties  was  not  changed,  no  new  or  differ- 
ent duty  was  imposed  upon  him  by  the  alter- 
ation in  the  regulations  of  the  company, 
making  Ellicotts  Mills  a  first  class  station. 
He  was  still  to  receive  money  for  passengers 
and  freights  at  the  same  place.  The  whole 
effect  of  the  alteration  was  to  make  more 
freights  payable  at  that  point  than  formerly." 

In  Rollstone  Nat.  Bank  v.  Carleton,  136 
Mass.  226,  it  was  held  that  adding  part  of 
the  duties  of  a  teller  to  the  duties  of  a 
bonded  bank  clerk  did  not  so  change  the  na- 
ture of  his  employment  as  to  discharge  the 
sureties  on  his  fidelity  bond  from  liability  for 
acts  subsequent  to  the  change. 

But  it  has  been  held  that  a  bond  for  the 
faithful  performance  of  his  duties  by  a  book- 
keeper did  not  oover  acts  of  the  employee 
after  a  change  in  his  employment  to  that  of 
cashier  in  which  capacity  he  had  control  over 
all  the  cash,  even  though  the  loss  was  by  rea*  . 
son  of  a  false  entry  by  him  in  his  capacity  aa 
bookkeeper,  since  the  changing  of  the  employ- 
ment was  an  added  risk  discharging  the  sure- 
ties on  the  bond.    Kellogg  v.  Scott^  68  N.  J. 
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£q.  344,  44  Atl.  190,  affirmed  without  opin- 
ion 62  N.  J.  £q.  811,  48  Atl.  1117. 

Acts  of  a  bonded  cashier  after  an  increase 
in  the  capital  of  the  bank  are  not  covered  by 
the  fidelity  bond  executed  before  the  increase. 
Grocers'  Bank  v.  Kingman,  16  Gray  (Mass.) 
473,  wherein  it  was  said:  ''In  the  case  at  bar, 
the  capital  of  the  Grocers'  Bank,  when  the 
bond  in  suit  was  executed,  was  $300,000.  It 
was  afterwards  increased,  first  to  $500,000, 
and  then  to  $750,000.  The  risk  of  the  sure- 
ties was  thereby  very  greatly  enhanced,  es- 
pecially as  they  undertook  to  save  the  bank 
harmless  from  every  loss  that  might  arise 
from  the  cashier's  mistakes,  as  well  as  loss 
arising  from  his  fraud,  inattention  or  negli- 
gence in  the  performance  of  his  duties.  Our 
judgment  therefore  is,  that  the  sureties  ceased 
to  be  liable  on  their  bond  for  any  misconduct 
or  mistake  of  the  cashier  committed  by  him 
after  any  part  of  the  increased  capital  was 
paid  into  the  bank." 

However  the  intention  of  the  parties  always 
governs,  and  if  it  is  found  that  the  parties  in 
executing  the  bond  contemplated  additions  to 
the  amount  of  capital  stock,  acts  of  a  cashier 
subsequent  to  an  increase  in  the  capital  stock 
of  the  bank  are  covered  by  the  bond.  Lion- 
berger  v.  Krieger,  88  Mo.  160,  wherein  the 
court  said:  "The  stock,  it  is  conceded,  was 
increased  in  pursuance  of  section  two,  chapter 
sixty-two,  deneral  Statutes,  and  hence,  by 
virtue  of  a  vote  of  the  directors  made  in  com- 
pliance with  a  vote  of  the  stockholders  held 
in  conformity  with  the  by-laws.  It  is  not 
contended  that  the  sureties  would  have  been 
released  had  the  whole  of  the  two  hundred 
and  fifty  thousand  dollars  been  called  in,  for 
that,  it  is  conceded,  would  have  been  within 
the  letter  of  the  bond,  so  it  might  be  urged 
that  the  stock  could  only  be  increased  by  some 
'by-law,  rule  or  resolution  of  the  board,' 
based,  of  course,  upon  a  vote  also  of  the  stock- 
holders. But  we  do  not  place  our  result  on 
so  narrow  a  ground.  The  bond  must  be  un- 
derstood and  read  in  the  light  of  the  then 
existing  law.  It  must  have  been  in  the  con- 
templation of  the  parties  that  the  bank  would 
enlarge  its  business  by  all  lawful  ways  and 
means,  not  going  beyond  a  banking  business. 
This  it  could  do,  if  desired,  by  increasing  its 
stock.  The  conditions  of  the  bonds  are  broad, 
and  look  to  the  future  and  to  the  making  of 
additional  by-laws  and  rules.  That  this  in- 
crease of  stock  was  fairly  within  the  contem- 
plation of  the  bond,  we  think,  is  clear,  and 
the  court  might  well  have  so  declared  in  its 
instructions." 

2.  Change  CoimncpLATO). 

Where  a  fidelity  bond  or  policy  in  terms 
stipulates  that  the  employment  may  be 
changed,  or  expressly  covers  the  acts  of  the 
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employee  in  any  employment  or  capacity,  acts 
subsequent  to  a  cliange  in  employment  or  in 
the  nature  or  grade  of  work  are  covered  by  the 
bond.  Fourth  Nat.  Bank  v.  Spinney,  120  N. 
Y.  660,  24  N.  E.  816,  affirming  47  Hun  293,  14 
N.  Y.  St.  Rep.  216;  Lane's  Appeal,  112  Pa.  St. 
499,  5  Atl.  776;  Grandon  First  Nat.  Bank  v. 
U.  S.  Fidelity,  etc.  Co.  160  Wis.  601,  137  N. 
W.  742.  In  the  case  last  cited  it  was  said: 
''It  is  urged  that  the  bond  in  this  case  was 
forfeited  by  reason  of  the  fact  that  the  em- 
ployee Eidsmoe  was  promoted  from  the  posi- 
tion of  assistant  cashier  to  that  of  cashier 
during  its  continuance,  without  notice  to  the 
defendant.  The  point  is  not  well  taken  for 
two  reasons.  First,  because  the  bond  pro- 
vides that  *the  employer  may,  at  any  time, 
transfer  any  and  every  employee  for  whom 
the  company  is  .  .  .  bound  thereunder,, 
from  one  position  to  another,  and  shift  anj' 
employee  about  at  pleasure  without  notice  to 
the  company,  and  the  company  shall  be  and 
remain  liable  to  the  employer.'  Therefore 
under  the  terms  of  the  bond  itself  the  plain- 
tiff had  a  right  to  make  the  shift  which  it  did 
without  notice  to  the  defendant.  Second,  the 
proof  showed  that  Eidsmore  performed  the 
same  work  and  was  intrusted  with  the  same 
responsibility  while  he  was  assistant  cashier 
that  he  assumed  while  he  was  cashier,  and 
that  the  change  was  one  in  name  only  and 
did  not  affect  the  character  of  the  work  done. 
No  harm  resulted  to  the  defendant  from 
making  the  change." 

Compare,  however.  National  Mechanics' 
Banking  Assoc,  v.  Conkling,  90  N.  Y.  116,  42 
Am.  Rep.  406  note,  affirming  24  Hun  496,  61 
How.  Pr.  76,  wherein  it  was  held  that  a  fi- 
delity bond  for  the  faithful  performance  of 
the  duties  of  a  bookkeeper  "and  the  duties  of 
any  other  office,  trust  or  employment  relating 
to  the  business  of  the  said  association  which 
may  be  assigned  to  him,  or  which  he  shall 
undertake  to  perform"  did  not  cover  acts  of 
the  employee  subsequent  to  his  appointment 
as  receiving  teller.  The  court  said:  "The 
recital  in  the  condition  of  the  bond  shows  that 
Joseph  had  been  appointed  to  the  office  of 
bookkeeper;  that  he  had  accepted  that  office 
and  consented  to  perform  the  duties  thereof. 
Tliat  was  the  office  brought  to  the  attention 
of  the  sureties  and  which  they  had  in  mind 
when  they  executed  the  bond.  The  recital  in 
such  bonds,  undertaking  to  express  the  precise 
intent  of  the  parties,  controls  the  condition 
or  obligation  which  follows,  and  does  not 
allow  it  any  operation  more  eji^tensive  than 
the  recital  which  is  its  key,  and  so  it  has 
been  held  in  many  cases.  .  .  .  Here  the 
sureties  undertook  for  the  fidelity  of  their 
principal  only  while  he  was  bookkeeper;  but 
if  while  bookkeeper  the  duties  of  any  other 
office,  trust  or  employment  relating  to  the 
business  of  the  bank  were  assigned  to  him, 


their  obligation  was  ftlso  to  extend  to  the 
discharge  of  those  duties.  While  bookkeeper 
he  might  temporarily  act  as  teller  or  dis- 
charge the  duties  of  any  other  officer  during 
his  temporary  illness  or  absence,  or  he  might 
discharge  any  other  special  duty  assigned  to 
him,  and  while  he  was  thus  engaged  the  bank 
was  to  have  the  protection  of  the  bond.  There 
are  no  words  binding  the  sureties  in  case  of 
the  appointment  of  their  principal  to  any 
other  office."  The  court  distinguished  this 
case  in  New  York  Fourth  Nat.  Bank  v.  Spin- 
ney, 120  N.  Y.  560,  24  N.  E.  816,  affirming  47 
Hun  293,  14  N.  Y.  St.  Rep.  216. 

A  bond  indemnifying  an  employer  against 
losses  by  the  fraud  and  dishonesty  of  an  em- 
ployee (cashier),  but  adding  the  stipulation 
that  the  bonded  employee  "can"  perform  other 
duties  without  notice  being  given  to  the  in- 
surer, covers  acts  committed  by  the  employee 
while  engaged  in  other  duties.  "Can"  will  be 
construed  to  mean  "may,"  otherwise  it  is 
meaningless.  Farmers',  etc.  State  Bank  ▼. 
U.  S.  Fidelity,  etc.  Co.  28  S.  D.  316,  133  N.  W. 
247,  36  L.R.A.(N.S.)  1152,  wherein  it  was 
said:  "This  is  the  pertinent  language  of  the 
policy:  *The  company  shall  .  .  .  make 
good  and  reimburse  to  the  said  employer  such 
pecuniary  loss  as  may  be  sustained  by  the 
employer  by  reason  of  the  fraud  or  dishonesty 
of  the  said  employee  in  connection  with  the 
duties  of  his  office  or  position:  .  .  .  Pro- 
vided, that  the  employee  can  perform  other 
duties  than  those  properly  belonging  to  the 
position  mentioned  in  this  b<md  without  no- 
tice of  such  change  being  given  to  the  com- 
pany.' Standing  alcme,  in  the  strict  gram- 
matical sense,  the  last-quoted  clause  merely 
expresses  the  immaterial  assertion  that  the 
employee  will  have  the  power  to  perform  other 
duties  than  those  properly  belonging  to  the 
position  mentioned  in  the  policy.  We  cannot 
conclude  it  was  intended  to  have  that  inter- 
pretation. It  must  be  presumed  the  clause 
was  designed  to  affect  the  rights  of  the  parties 
under  the  contract;  to  either  enlarge  or  re- 
strict the  defendant's  liability,  as  defined  by 
the  general  terms  of  its  undertaking.  Evi- 
dently  'can'  was  intended  to  mean  'may.'  So 
it  was  agreed  that  the  employee  might  per- 
form  other  duties  for  the  plaintiff  than  those 
properly  belonging  to  the  position  mentioned, 
without  notice  to  the  defendant.  Why  this 
express  permission,  if  it  was  not  intended  that 
the  faithful  performance  of  such  other  duties 
should  be  insured?  There  being  no  express 
limitation  as  to  other  duties,  all  duties  coa- 
sistent  with  the  object  for  whidi  the  policy 
was  given  are  embraced  by  its  terms.  This 
being  so,  the  change  in  the  title  of  the  em- 
ployee's position   is   clearly  immaterial." 

A  bond  of  an  express  agent  binding  him  to 
the  faithful  performance  of  all  duties  required 
of  him  in  his  employment,  well  and  truly  to 
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account  for  all  money  and  property  of  every 
description  which  may  come  into  his  pospes- 
sioD  or  control  by  reason  of  his  employment, 
etc.,  covers  any  employment  by  the  express 
company  and  acts  occurring  after  the  em- 
ployee's advancement  to  the  position  of  prin- 
cipal agent.  Collier  v.  Southern  Express  Co. 
32Grat.  (Va.)  718. 

Where  the  obligor  in  a  fidelity  bond  con- 
sents to  a  change  in  the  duties  of  the  bonded 
employee,  this  consent  constitutes  a  waiver  of 
his  right  to  claim  that  acts  of  the  employee 
subsequent  to  the  change  are  not  covered  by 
the  bond.  Fidelity,  etc.  Co.  v.  Lawler,  64 
Minn.  144,  66  N.  W.  143. 

As  to  the  effect  of  an  increase  contemplated 
by  the  parties  in  the  capital  stock  of  the  em- 
ployer, see  Lionberger  v.  Krieger,  88  Mo.  160, 
quoted  in  the  preceding  subdivision. 

3.  Stipulation  against  Cuange. 

Where  a  condition  is  specified  in  a  contract 
of  guaranty  insurance  that  the  employee  shall 
not  be  permitted  to  carry  on  any  business 
other  than  that  for  which  the  guaranty  is 
required,  acts  of  the  employee  subsequent  to 
a  change  in  the  nature  of  his  employment  are 
not  covered  by  the  policy.  Hay  v.  Employer's 
Liability  Assur.  Corp.  6  Ont.  W.  Rep.  469, 
wherein  it  was  said:  **The  evidence  showed 
that  Spera  was  in  fact  employed  as  plaintiffs' 
prain  buyer,  but  that  within  about  two  months 
after  he  entered  upon  that  employment  he  was 
allowed  to  carry  on  a  different  or  additional 
business,  that,  namely,  of  selling  the  grain 
which  had  been  purchased  by  him  for  plain- 
tiffs and  stored  in  his  elevator,  and  of  chop- 
ping it  and  selling  it  to  the  farmers,  plaintiffs 
telling  him  that  there  was  no  objection  to  his 
Belling  any  amount  of  grain  that  he  might 
have  in  hand,  provided  that  he  did  so  at  a 
profit  and  reported  sales  to  them.  The  con- 
sent of  defendants'  Canadian  managers  was 
not  obtained  to  this  change  in  or  addition  to 
his  duties,  nor  had  they  notice  of  it  until  a 
claim  was  made  upon  the  policy  for  the  serv- 
ant's default.  Defendants  also  remitted  him 
from  time  to  time  larger  sums  than  by  their 
proposal  they  had  represented  that  he  would 
be  intrusted  with,  and  they  did  not  make  any 
monthly  audit  of  or  check  upon  his  dealings. 
•  .  .  Defendants'  contract  is  one  of  guar- 
anty for  the  servant's  fidelity  as  buyer,  and 
the  contract  of  defendants  as  embodied  in  the 
policy  by  the  setting  out  therein  of  their 
proposal  and  statements,  is  that  he  is  em- 
ployed as  buyer  and  will  not  be  permitted  to 
carry  on  any  other  business  than  that  for 
which  the  guaranty  was  required.  Contrary 
to  this  term  of  the  contract,  he  was  so  em- 
ployed, and  his  defalcations  resulted  from 
and  were  in  great  part  attributable  to  the 
changes  in  the  character  of  his  employment. 


Not  only  was  the  nature  of  his  duties  mate- 
rially altered,  a  thing  which  affected  the 
peril  of  the  sureties,  and  would  on  this  ground 
release  them  from  liability,  but  there  was  a 
plain  breach  of  the  contract  on  the  plaintiffs' 
part  that  he  would  not  be  allowed  to  carry  on 
any  other  business  than  that  for  which  the 
guaranty  was  required.  Into  that  it  appears 
to  me  that  the  question  of  plaintiffs'  bona 
fides  or  of  materiality  cannot  enter,  and  the 
action  fails  on  this  ground.'* 

A  bond  indemnifying  against  the  fraud  or 
dishonesty  of  a  secretary  *'in  connection  with 
his  duties  as  specified  on  said  schedule,"  and 
stipulating  further  that  ''the  company  shall 
not  be  liable  for  other  than  personal  acts  of 
the  employees  within  the  direct  scope  of  his 
duties,"  those  duties  being  named  in  a  sched- 
ule, does  not  cover  acts  by  the  secretary  with- 
out the  scope  of  the  scheduled  duties  of  his 
office.  Livingston  v.  Fidelity,  etc.  Co.  76 
Ohio  St.  253,  81  N.  £.  330. 


DOMINION  TRUST  COMPANY 

V. 

NATIONAL  SURETY  COMPANY. 

United  States  Circuit  Court  of  Appeals^  Third 
Circuit— April  16,  1915. 

221  Fed.  618. 


Fidelity  Inavranoe  —  Constmotlon  of 
Policy  —  Constmetioii  in  FaTor  of  In- 
sured. 

The  purpose  of  contracts  of  fidelity  insur- 
ance to  procure  full  indemnity  should  not  be 
defeated,  except  by  clear  and  unambiguous 
^imitations,  assented  to  by  the  parties,  and 
all  ambiguities  of  expression,  as  in  other  in- 
surance contracts,  are  to  be  construed  most 
favorably  to  the  assured. 

Aetfl  Covered  by  Policy  —  IiAroeny  vr 
EmbeuleiBent  —  IXTltat    Conatittttea. 

Under  a  surety  bond  insuring  a  corporation 
against  loss  through  the  personal  dishonesty, 
amounting  to  larceny  or  embezzlement,  of  its 
president,  the  insurer  is  not  liable  for  a  loss 
due  to  the  act  of  the  president  in  issuing,  in 
exchange  for  stock  held  by  him,  new  certifi- 
cates for  greatly  increased  numbers  of  shares, 
which  he  sold  and  pledged,  as  his  acts  did 
not  amount  to  larceny  or  embezzlement, 
though  the  corporation's  loss  was  as  complete 
as  if  money  had  been  stolen  or  embezzled. 

[See  note  at  end  of  this  case.] 

Discltarso  of  Inanrer  —  Failiiro  to  Give 
Notice  of  Defalcation. 

Under  a  surety  bond  insuring  a  corpora- 
tion against  loss  through  the  dishonesty  of 
its  president,  providing  that  if  at  any  time 
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there  should  come  to  the  notice  or  knowledge 
of  the  corporation  any  act,  fact,  or  informa- 
tion indicating  that  the  president  was  dis- 
honest it  should  immediately  notify  the  in- 
surer, that  upon  discovery  by  it  that  a  loss 
had  been  sustained  it  should  immediately 
notify  the  insurer  and  within  the  time  lim- 
ited "make  and  furnish  claim  for  and  proof 
of  loss,  and  that  failure  to  give  such  imme- 
diate notice  or  make  such  claim  or  such 
proof  should  relieve  the  company  from  all 
liability  thereunder,  where  after  the  presi- 
dent had  issued,  in  exchange  for  stock,  cer- 
tificates for  greatly  increased  numbers  of 
shares,  but  before  the  discovery  thereof  the 
corporation  discovered  that  he  had  stolen 
cash  and  securities  belonging  to  it,  but,  the 
loss  occasioned  thereby  having  been  partly 
repaired,  it  gave  no  notice  to  the  insurer, 
but  sought  and  obtained  renewals  of  the 
bond,  the  insurer  is  relieved  from  all  liabil- 
ity for  the  antecedent  dishonesty  in  connec- 
tion with  the  issuance  of  the  stock  certifi- 
cates. 
Appeal   and  Error  —  HarmleM  Error  — 

Nonsuit  Instead  of  Directed  Verdict. 

The  irregularity,  if  any,  in  entering  a  com- 
pulsory nonsuit  in  accordance  with  the  state 
practice,  instead  of  directing  a  verdict  for 
defendant,  is  one  of  form  only. 

Error  to  United  States  District  Court, 
Western  District  of  Pennsylvania:  Obb, 
Judge. 

Action  by  Dominion  Trust  Company,  for- 
merly known  as  Guardian  Trust  Company  of 
Pittsburgh,  plaintiff,  against  National  Sure- 
ty Company,  defendant.  Judgment  for  de- 
fendant. PlaintiflF  brings  error.  The  facta 
are  stated  in  the  opinion.    Affirmed. 

Wm.  C.  Jacob  for  plaintiff  in  error. 
Wm,  A,  Stone  for  defendant  in  error. 

Sitting:  BuF^^^oTON,  McPhebson  and 
WooLLKY,  Circuit  Judges. 

[619]  WoOLLEY,  J. — By  bond  duly  executed 
and  delivered,  the  National  Surety  Company 
undertook  to  reimburse  the  Dominion  Trust 
Company,  which  is  also  described  as  the  em- 
ployer, for  any  loss  sustained  "by  or  through 
the  personal  dishonesty,  amounting  to  lar- 
ceny or  embezzlement,  of  the  employee."  The 
bond  was  executed  August  18,  1909,  and  was 
effective  from  September  1,  1909,  to  Septem- 
ber 1,  1910.  Then  by  various  renewals,  made 
upon  dates  prior  to  dates  of  maturity,  it 
was  continued  from  September  1,  1910,  to 
September  1,  1911,  and  from  September  1, 
1911,  to  January  16,  1912,  and  from  that 
date  to  January  1,  1913. 

This  action  was  brought  by  the  Trust  Com- 
pany on  December  28,  1912,  to  recover  on 
the  defendant's  bond  for  loss  sustained 
through  the  personal  dishonesty  of  William 
T.  Lyon,  its  president,  the  employee  named 


in  the  bond.  Lyon's  dishonesty  was  of  two 
kinds,  occurring  at  different  times.  Recovery 
is  sought,  however,  for  loss  occasioned  by 
dishonestv  of  but  one  kind,  the  acts  of  which 
are  as  follows: 

Lyon  was  a  stockholder,  as  well  as  presi- 
dent, of  the  Trust  Company.  He  held  a 
number  of  valid  certificates  of  stock,  each 
being  for  a  very  small  number  of  shares. 
From  time  to  time  he  surrendered  these  cer- 
tificates to  himself  as  president,  canceled 
them,  and  then  as  president  reissued  to  him- 
self new  certificates  for  greatly  increased 
numbers  of  shares.  He  then  sold  and  pledged 
the  raised  certificates.  The  loss  sustained  by 
the  Trust  Company ,  in  meeting  its  liability 
upon  this  fraudulent  issue  of  stock  amounted 
to  $41,300,  which  in  part  is  the  sum  sought 
to  be  recovered  by  this  action. 

The  Surety  Company  defended  upon  two 
grounds :  First,  that  its  obligation  of  surety- 
ship was  restricted  to  loss  sustained  by  the 
Trust  Company  "through  the  personal  dis- 
honesty, amounting  to  larceny  or  emhezzle- 
menty  of  the  employee,"  and  that  the  dishon- 
esty of  which  Lyon,  the  employee,  was  guilty, 
was  not  of  the  kind  against  which  it  had 
obligated  to  protect  the  Trust  Company; 
and,  second,  that  by  reason  of  the  failure 
of  the  Trust  Company  to  notify  the  Surety 
Company  of  other  dishonest  acts  of  the  em- 
ployee, it  was  relieved  of  liability  for  the 
loss  sustained  by  the  acts  of  dishonesty  de- 
clared upon. 

The  District  Court  directed  a  judgment  of 
nonsuit,  and  upon  motion  refused  to  take 
off  the  judgment.  These  acts  of  the  trial 
court  constitute  the  principal  errors  assigned. 
There  is  no  question  that  the  Trust  Com- 
pany sustained  a  pecuniary  loss  by  reason 
of  the  personal  dishonesty  of  Lyon,  its  presi 
dent.  The  question  is  whether  the  personal 
dishonesty  of  which  Lyon  was  guilty  was 
personal  dishonesty  of  the  kind  against  which 
the  Surety  Company  undertook  to  save  the 
Trust  Company  harmless. 

In  construing  contracts  of  fidelity  insur- 
ance, we  recognize  that  the  general  purpose 
of  such  contracts  is  to  procure  full  indem- 
nity, and  that  this  purpose  should  not  be 
defeated,  except  by  clear  and  unambiguous 
[620]  limitations,  assented  to  by  the  parties, 
and  that  all  ambiguities  of  expression,  as  in 
contracts  of  fire  and  life  insurance,  are  to  be 
construed  most  favorably  to  the  assured. 
Guarantee  Co.  of  North  America  v.  Mechan- 
ics' Sav.  Bank,  etc.  Co.  80  Fed.  766,  26  C. 
C.  A.  146.  This  principle  of  law,  however, 
admits  that  the  parties  may,  without  am- 
biguity, assent  to  limitations  in  an  under- 
taking of  assurance.  Such  a  limitation,  we 
believe,  was  inserted  in  the  bond  sued  upon 
and  assented  to  by  the  parties.  When  the 
Surety   Company    undertook   to   make   good 
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and  reimburse  the  Trust  Company  for  pe- 
cuniary loss  sustained  by  it  through  the  per- 
sonal dishonesty  of  its  employee,  it  specified 
and  defined  in  the  bond,  the  character  and 
the  nature,  and  therefore  the  extent,  of  the 
personal  dishonesty  against  which  it  under- 
took to  protect  the  employer,  and  this  was 
personal  dishonesty  ''amounting  to  larceny 
or  embezzlement."  What  amounts  to  lar- 
cenv  or  embezzlement  cannot  be  ascertained 

ft' 

by  the  extent  or  the  certainty  of  the  pecun- 
iary loss  sustained,  though  such  loss  be  in 
fact  as  complete  as  though  money  were 
stolen  or  embezzled.  It  must  be  ascertained 
from  the  meaning  of  the  words  by  which  the 
undertaking  is  limited,  considered,  in  certain 
cases,  in  connection  with  the  circumstances, 
if  any  there  be,  with  respect  to  which  the 
undertaking  relates. 

In  maintaining  that  the  dishonesty  of  its 
employee  amounted  to  larceny  or  embezzle- 
ment, the  Trust  Company  relied  upon  the 
case  of  the  City  Trust,  etc.  v.  Lee,  204  111. 
69,  68  N.  E.  486,  which  was  an  action  upon 
a  bond  given  by  a  surety  company  to  in- 
demnify the  obligee  against  loss  sustained 
''through  the  dishonesty  or  any  act  of  fraud 
of  Morrow  (the  employee)  amounting  to 
krceny  or  embezzlement."  Morrow  was  an 
agent  of  the  obligee.  He  collected  rents  for 
him,  and  out  of  the  rents  was  entitled  to 
commissions.  It  was  urged  in  that  case, 
under  a  well-known  principle  of  criminal 
law,  that  as  Morrow  had  an  interest  in  the 
funds  collected  to  the  extent  of  his  commis- 
sions he  could  not  be  convicted  of  embezzle- 
ment, and  as  his  dishonesty  did  not  amount 
to  that  crime  recovery  could  not  be  had  on 
the  bond.  It  appeared,  however,  that  the 
application  for  the  bond  a  statement  of  the 
nature  of  Morrow's  employment  waa  made, 
and  the  court  held,  in  construing  the  contract 
of  suretyship-  most  strongly  against  the 
surety  that  the  bond  was  intended  to 
protect  [the  obligee]  from  financial  loss  from 
just  such  dishonest  acts  of  Morrow,  namely, 
the  failure  to  account  for  and  to  pay  over 
rents  collected." 

We  are  of  opinion  that  the  law  of  the  case 
cited  is  not  applicable  to  the  case  under 
consideration,  for  in  this  case  it  does  not 
appear,  either  from  the  bond  or  other  in- 
strument connected  with  its  issuance,  that 
indemnity  against  dishonesty  of  the  type  of 
which  Lyon  was  guilty  was  sought  or  intend- 
ed, and  that  the  acts  done  by  Lyon  did  not 
approach  larceny  or  embezzlement  within 
the  definition  of  either  of  those  crimes,  but 
amounted  more  nearly  to  forgery,  against 
which  the  Surety  Company  did  not  under- 
take to  protect  the  Trust  Company. 

But  the  record,  however,  suggests  another 
reason  which  conclusively  precludes  recovery 
by  the  plaintiff.  The  bond,  by  its  terms,  was 
"executed  by  the  Surety  Company  upon  the 
following  express  conditions,"  [621]  agreed 
Ann.  Cas.  1917C. — 29. 


by  the  parties  to  ''be  conditions  precedent  to 
the  right  of  the  employer  to  recover,"  the 
sixth  of  which  is  as  follows: 

"If  at  any  time  after  the  beginning  of  the 
term  for  which  this  bond  is  written  .  .  . 
there  comes  to  the  notice  of  knowledge  of 
the  employer  .  .  .  any  act,  fact,  or  infor- 
mation tending  to  indicate  that  the  employee 
is  .  .  .  dishonest  .  .  .  the  employer 
shall  immediately  so  notify  the  company 
in  writing.     .     .     . 

"Upon  the  discovery  by  the  employer  that 
a  loss  has  been  sustained,  .  .  .  the 
employer  shall  immediately  so  notify  the 
the  company  in  writing,  .  .  .  and  shall 
within  the  time  limited  .  .  .  make  and 
furnish  to  the  company  in  writing  .  . 
claim  for  and  proof  of  loss,  if  any  sustained, 
and  failure  to  give  such  immediate  notice  or 
to  make  such  claim  or  such  proof  withitv 
such  time  shall  relieve  the  company  from  all 
liability  hereunder  on  account  of  the  em- 
ployee.** 

The  circumstances  which  have  a  bearing 
upon  the  condition  recited  are  these:  Lyon 
raised  the  stock  certiticates  during  the  period 
from  February,  1910,  to  March,  1911.  Dis- 
covery thereof  was  not  made  until  February, 
1912,  and  written  notice  thereof  was  not 
given  the  Surety  Company  until  April  24, 
1912.  In  the  early  part  of  July,  1911,  which 
was  after  Lyon's  dishonest  acts  in  raising 
stock  certificates,  but  before  discovery  there- 
of, the  Trust  Company,  through  its  treasurer 
and  board  of  directors,  discovered  that  Lyon 
had  abstracted  from  its  safe  cash  securities 
belonging  to  the  Trust  Company  amounting 
to  $30,000.  The  loss  occasioned  by  this 
dishonest  act  was  partly  repaired  by  Lyon 
giving  and  the  Trust  Company  accepting  cer- 
tain mortgages.  Notice  of  this  dishonest 
conduct,  however,  was  not  given  the  Surety 
Company. 

Not  until  long  after  the9e  acts  of  dis- 
honesty were  discovered  and  composed  was 
Lyon's  resignation  as  president  of  the  Trust 
Company  demanded,  nor  was  his  re-election 
as  a  director  opposed,  even  after  the  dis- 
covery of  the  over  issue  of  stock.  An  express 
condition  upon  which  the  bond  was  executed 
was  that  notice  of  dishonesty  of  whatsoever 
character  should  be  given  the  Surety  Com- 
pany immediately  upon  its  discovery.  Of 
Lyon's  dishonesty  in  taking  cash  and  securi- 
ties of  the  Trust  Company,  formal  notice  was 
never  given  the  Surety  Company,  nor  claim 
made  for  the  loss  thereby  sustained.  With 
full  knowledge  of  his  dishonesty,  the  Trust 
Company  sought,  and  in  complete  ignorance 
thereof  the  Surety  Company  from  time  to 
time  renewed,  the  bond  for  Lyon's  fidelity. 
We  are  of  opinion  that  the  failure  of  the 
Trust  Company  to  notify  the  Surety  Com- 
pany of  Lyon's  dishonesty  in  abstracting  cash 
and  securities  of  the  Trust  Company  in  July, 
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1911,  and  its  failure  to  make  claim  therefor 
in  the  manner  required  and  within  the  tima 
limited,  in  order  thereby  to  enable  it  to 
protect  itself  from  loss  by  such  means  as  it 
might  employ,  was  a  breach  of  one  of  the 
conditions  upon  which  the  bond  was  issued, 
and  thereby  relieved  the  Surety  Company 
"from  all  liability,"  even  for  antecedent  dis- 
honesty of  which  notice  was  subsequently 
given,  and  therefore  the  District  Court  com- 
mitted no  error  in  directing  a  judgment  of 
nonsuit  and  in  refusing  to  take  it  off. 

The  statute  of  the  state  of  Pennsylvania 
of  March  11,  1875  ( P.  L.  6,  §  1 ) ,  permits  the 
entry  of  a  judgment  of  compulsory  nonsuit 
and  provides  a  method  for  the  review  of  the 
matters  upon  which  such  a  judgment  is 
directed.  The  plaintiff  in  error  contends  that 
the  District  [622]  Court  was  without  power 
to  enter  a  compulsory  nonsuit  in  this  case, 
and  for  authority  cites  Slocum  v.  New  York 
Life  Ins.  Co.  228  U.  S.  364,  33  S.  a.  523, 
67  U.  S.  (L.  ed.)  879,  Ann.  Cas.  1914D  1029,. 
The  Supreme  Court  did  not  decide  in  that 
case  that  a  District  Court  was  without 
power  to  direct  a  compulsory  nonsuit  in 
conformity  with  the  statute  of  a  state 
authorizing  such  a  procedure,  but  the 
opinion  contains  dicta  which  gives  counte- 
nance to  the  contention  tliat  the  entry  of  the 
compulsory  nonsuit  in  this  case  was 
irregular.  If  irregularity  exists,  however, 
it  extends  onlv  to  form.  The  trial  court  had 
found  that  the  plaintiff  upon  its  own  proofs 
waa  without  right  to  recover.  Tlie  question 
then  was  how  to  dispose  of  the  case.  Two 
ways  were  open  to  the  court,  which  were 
equally  effective  and  equally  fair  to  the 
plaintiff;  one  having  the  sanction  of  im- 
memorial usuage  and  judicial  approval,  and 
the  other  being  authorized  by  statute.  The 
first  was  to  direct  a  verdict  for  the  defend- 
ant, and  the  second  to  direct  a  compulsory 
nonsuit  under  authority  of  a  statute  of  the 
state  of  Pennsylvania.  The  latter  method 
was  pursued.  If  erroneous,  the  result  will 
simply  be  a  new  trial  and  a  judgment 
entered  upon  a  directed  verdict,  and  a  review 
upon  another  writ  of  error  of  the  same  ques- 
tions now  before  the  court.  The  difference  in 
the  procedures  extends  only  to  form.  We  are 
of  opinion,  therefore,  that  the  case  of  Slocum 
V.  New  York  h.  Ins.  Co.  supra,  ia  not 
decisive  of  the  contention  of  the  plaintiff  in 
error  that  a  District  Court  of  the  United 
States  is  without  power  to.  enter  a  com- 
pulsory nonsuit  in  conformity  with  a  statute 
of  the  state  in  which  the  trial  is  held. 

The  judgment  below  is  affirmed. 


NOTE. 

The  acts  of  the  president  of  a  trust  com- 
pany, the  holder  of  a  few  shares  of  the  com- 


pany's stock,  in  surrendering  the  certificate 
of  the  shares  to  liimself  as  president,  and 
reissuing  to  himself  new  certificates  for  a» 
greatly  increased  number  of  shares,  which  he 
then  sells  and  pledges,  are  held  in  the  report- 
ed case  not  to  be  acts  of  "personal  dishonesty 
amounting  to  larceny  or  embezzlement"  with- 
in that  expression  in  a  fidelity  bond.  An 
exhaustive  review  of  the  cases  discussing' 
what  acts  of  an  employee  are  covwed  by  & 
fidelity  bond  or  a  policy  of  fidelity  insurance, 
may  be  found  in  the  note  to  Citizens'  Trust, 
etc.  Co.  V.  Globe,  etc.  Fire  Ins.  Co.  reported 
ante,  this  volume,  at  page  416. 


COTLE 

V. 


UNITED      STATES      FIBEUTT 
OUARAITTT  COMPAKT. 


Aino 


Haseachusetta  Supreme  Judicial  Court — 
March  3,  1914. 

217  Mass.  203;  104  N.  B.  659. 


Fidelity    Insuranoe  —  Aota    Covered    by 
Polioy  —  Aota  Outside  Employment. 

M.  applied  to  plaintiff  for  assistance  in 
procuring  cash  to  cArry  on  M.'s  business, 
and  to  that  end  they  made  a  contract  by 
which  plaintiff  agreed  to  "employ  said  M. 
as  collector  or  agent  to  collect  certain  bill 8 
assigned  to"  plaintiff,  "and  to  pay  and  allow 
said  M.  1  per  cent  on  all  such  collect ionH.** 
The  practice  of  the  parties  was  for  M.  to 
assign  to  plaintiff  a  number  of  accounts  re- 
ceivable, due  from  M.*s  customers,  and  re- 
ceive from  plaintiff  their  full  value,  lens 
16  or  18  per  cent,  which  accounts  plaintiff 
gave  to  M.  for  collection  as  if  no  assignment 
had  been  made;  M.'s  customers  not  being 
notified  of  such  assignment.  Afterwards  the 
parties  had  a  settlement,  in  which  M.  paid 
plaintiff  "interest  and  expenses"  on  the  sura 
paid  M.  when  the  assignments  were  made, 
and  M.  never  in  fact  received  a  commission 
for  collecting  the  accounts  assigned.  The 
bond  executed  by  defendant,  providing  for 
reimbursement  to  plaintiff  for  all  loss 
through  M.*8  dishonesty,  recited  that  M., 
"hereinafter  called  the  'employee,'  has  been 
appointed  to  the  position  of  a|;ent  and  col- 
lector in  the  service  of  [plaintiff],  herein- 
after called  the  'employer.' "  Plaintiff*!* 
statement  of  the  character  of  the  position 
stated  that  M.'s  "position"  was  "apent  or 
collector,"  and  that  the  duties  were  the  "col- 
lection of  accounts  assigned  to  me  for  same" 
for  a  "commission  or  percentage  as  collected." 
M.'s  application  for  the  bond  stated  that,  in 
addition  to  his  salary  as  "agent  or  collector," 
he  was  to  have  an  "income  from  business 
now   in,"   referring  to   M.'s  business.     It  is 
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'held'that  M.'s  collection  of  recounts  assigned 
by  him  to  plaintiff  and  appropriation  of  the 
prooeeds  to  his  own  use  were  not  acts  com- 
mitted in  the  course  of  the  employment  de- 
scribed in  the  bond,  so  as  to  make  defendant 
liable  to  plaintiff  therielar. 

{-See  note  at  end  of  this  case.] 

Exception  from  Superior  Court,  Suffolk 
county:    Hitchcock,  Judge. 

Action  by  Philip  H.  Coyle,  plaintiff, 
against  United  States  Fidelity  an4  .Guaranty 
Conipany,  defendant  Judgment  for  plaintiff. 
Defendant  alleges  exception.  The  facts  are 
stated  in  the  opinion.  Exception  sus- 
tained. 

OUs  Emerson  Dunham  for  plaintiff. 
S.  V,  Ctmningham  for  defendant. 

[219]  LoRiNa,  J. — ^This  is  an  action  on  & 
bond  by  which  the  defendant  fidelity  and 
guaranty  company  agreed  to  make  good  to 
the  plaintiff  any  and  all  loss  sustained  by 
him  through  any  act  of  dishonesty  on  the 
part  «>f  one  Mudge,  called  in  the  bond  an 
"Employe"  of  the  plaintiff. 

The  defendant  rested  on  the  plaintiff's 
evidence  and  asked  the  presiding  judge  to 
direct  a  verdict  in  its  favor.  This  was  refus- 
ed. Ab  exception  taken  to  that  ruling  is  the 
only  exception  before  us. 

We  ue  of  opinion  that,  although  the 
evidence  showed  acts  on  the  part  of  Mudge 
which  the  jury  could  have  found  to  be  dis- 
honesty  thiey  were  not  committed  in  the  course 
of  the  employment  described  in  the  bond,  for 
that  reasoa  the  ruling  asked  for  should  have 
been  given. 

The  bond  begins  with  a  recital  that  Mudge, 
^^hereinafter  called  the  'Employe/  has  been 
appointed  to  the  position  of  Agent  and  Col- 
lector in  the  service  of  Philip  H.  Coyle,  here- 
inafter called  the  'Employer/  and  has  been 
required  to  furnish  a  Bond  for  his  honesty  in 
the  performance  of  his  duties  in  the  said 
position."  Then  follows  a  recital  that  the 
"employer"  has  delivered  to  the  defendant  **a 
statement  in  writing  setting  forth  the  nature 
and  character  of  the  office  or  position  to 
which  the  Employe  has  been  elected  or  ap- 
pointed, the  nature  and  character  of  his 
duties  and  responsibilities  .  .  . ,  which 
statement  is  made  a  part  hereof."  The  state- 
ment in  writing  thus  made  a  part  of  the 
bond  is  in  the  form  of  answers  given  by  the 
plaintiff  to  questions  propounded  to  him  by 
the  defendant.  In  these  answers  the  plaintiff 
sUted  that  "the  title"  of  Mudge's  "position" 
was  "agent  or  collector;"  and  that  a  full 
explanation  of  his  duties  was  "collection  of 
accounts  assigned  to  me  for  same,"  and  that 
he  was  to  receive  a  "commission  or  percent- 
age as  collected."     We  construe   the  words 


"for  same"  tor  mean  "for  myself."  It  iff 
state  in  this  F.tatement  in  writing  signed  by 
the  plaintiff  tJiat:  "It  is  agreed  that  the 
above  answwvs  are  to  be  taken  as  conditions 
precedent  and  as  the  basis  of  the  said  bond 
applied  fior,  or  any  renewal  or  continuation, 
of  the  same." 

The  &tcts  put  in  evidence  by  the  plaintiff 
which  showed  the  [270]  true  relation  between 
the  plaintiff  and  Mudge,  were  in  substance 
as  follows:     In  January,  1906,  Mudge,  was 
carrying  on  or  was  about  to  carry  on   the- 
business  of  a  printer   on   his   own   account. 
Being  in  need  of  ready  money  he  applied  to 
the  plaintiff  for  assistance.     Thereupon  the 
iw%  executed  a  written  agreement  by  which 
the  plaintiff  agreed  "to  employ  said  Mudge 
•as  collector  or  agent  to  collect  certain  bills; 
assigned  to  said  Coyle,  and  to  pay  and  allow* 
"said   Mudge   one   per   cent   on   all   such   col-' 
lections.    Said  Mudge  agrees  and  accepts  the ' 
same  on  above  terras,  and  all  collections  shall 
he  turned  over  at  once  and  satisfactory  set- 
tlement made  with' said  Coyle."    This  agree- 
ment was  dated  January  12,  1906.    The  writ 
ten   statement  referred   to  above   and  made 
part  of  the  bond  was  dated  January  11,  1906,. 
and  the  bond  itself  was  dated  January   15,. 
1906.     The   bond   ran   for*  a   year   and   was; 
renewed  five  times.     The  course  of  business* 
pursued  by  the  plaintiff  and  Mudge   (during 
the  five  years  the  bond  was  in  effect  before 
the  renewal  period  here  in  question)  was  as 
follows:     On  Mudge 's  assigning  to  the  plain- 
tiff a  number  of  accounts  receivable  due  to- 
him   from   his   customers,   he   received   fronx 
the  plaintiff  the  full  value  of  them  less  some* 
fifteen  to  eighteen  per  cent.    Tbe  accounts  due 
Mudge   thus   assigned   to  the   plaintiff  were 
then  committed  by  the  pldintijf  to  Mudge  for 
collection.    With  a  single  exception  no  notice 
of  the  assignment  of  any  one  of  these  receiv- 
ables was  ever  given  by  the  plaintiff  or  Mudge 
to     Mudge's     customers     from     whom     the 
accounts  were  due,  and  the  receivables  were 
collected  from  the  customers  by  Mudge  as  if 
no  assignment  of  them  had  been  made.    Later 
on  (presumably  when  the  due  dates  of  the  as- 
signed  accounts   had   passed),    the   plaintiff 
and   Mudge   had   a   settlement.     The   settle- 
ments consisted  in  Mudge's  paying  the  plain- 
tiff "interest  and  expenses"  on  the  sum  paid 
him  (Mudge)  in  cash  when  the  accounts  were 
assigned   by   him   to   the  plaintiff;    the   "in- 
terest and  expenses"  were  added  to  the  sum 
originally   paid   in  cash  and   that   sum   was 
deducted    from    the    amounts    collected    by 
Mudge  on  the  assigned  accounts.     The  "bal- 
ance" so  struck  was  settled  in  cash  or  by  an 
assignment  to  the  plaintiff  by  Mudge  of  new 
accounts    receivable    on    which    the    plaintiff 
made  a  new  advance,  or  partly  in  cash  and 
partly  by  a  new  assignment  on  which  a  new 
advance   was   made.      The   plaintiff   testified 
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that  he  "received  as  a  profit  on  such  trans- 
actions on  an  average  about  one  and  one 
half  [271]  per  cent  a  month."  During  the 
five  years  that  the  bonds  were  in  effect,  be- 
fore the  renewal  period  here  in  question 
Mudge  never  received  a  commission  or  any 
other  compensation  for  collecting  the  as- 
signed accounts. 

The  action  now  before  us  was  brought  to 
recover  reimbursement  for  Mudge's  failure  to 
pay  over  the  plaintiff  $1,297.02,  collected  by 
him  on  accounts  assigned  to  the  plaintiff  on 
May  15,  1911.  The  $1,297.02  was  used  by 
Mudge  for  his  own  benefit. 

We  are  not  able  to  adopt  the  defendant's 
contention  that  as  matter  of  law  the  real 
nature  of  the  transaction  between  the  plain- 
tiff and  Mudge  was  a .  running  account  by 
way  of  loan  secured  by  the  accounts  as- 
signed to  the  plaintiff  by  Mudge.  Doubtless 
the  jury  could  have  found  that  to  be  the 
true  relation  between  the  plaintiff  and 
Mudge;  but  they  were  not  bound  as  matter 
of  law  to  do  so.  For  that  reason  this  was 
Dot  a  ground  for  directing  a  verdict  for  the 
defendant.  Neither  have  we  been  able  to 
adopt  the  further  contention  made  by  the 
defendant  that  as  matter  of  law,  on  the  evi- 
dence in  the  case,  Mudge  had  authority  to 
use.  the  money  collected  by  him  in  his  busi- 
ness, in  which  case,  under  the  doctrine  of 
Com.  V.  Stearns,  2  Mete.  (Mass.)  343,  and 
Com.  V.  Libbey,  11  Mete.  (Mass.)  64,  45 
Am.  Dec.  185  (for  a  collection  of  the  later 
cases  see  Com.  v.  Moore,  166  Mass.  513, 
516,  44  N.  £.  612),  his  failure  to  account 
for  the  sums  collected  by  him  would  not  have 
amounted  to  embezzlement  and  so  would  not 
have  come  within  the  terms  of  the  bond.i 
There  was  no  pretense  that  Mudge  was  to 
collect  for  several  employers,  as  was  the  case 
in  Com.  v.  Libbey,  ubt  supra. 

But  we  are  of  opinion  (taking  the  view 
of  the  evidence  most  favorable  to  tlie  plain- 
tiff) that  the  true  relation  between  the  plain- 
tiff and  Mudge  was  materially  different  from 
that  stated  in  the  bond  including  the  writ- 
ten statement  signed  by  the  plaintiff  referred 
to  in  and  made  part  of  it.  The  relation  there 
stated  is  [272]  that  existing  in  the  ordinary 
case  of  an  "agent  or  collector"  employed  to 
collect  accounts  assigned  to  his  employer  for 
his  (the  employer's)  benefit,  the  "agent  or 
collector"  receiving  for  so  doing  a  "commis- 
sion or  percentage"  on  the  accounts  as  they 
are  collected.  There  is  no  suggestion  in  the 
bond  or  in  the  written  statement  made  part 
of  it  that  the  assigned  accounts  in  the  case 


at  bar  to  be  collected  by  the  employee  were 
accounts  originally  due  to  th^e  employee  and 
earned  by  him  in  the  course  of  a  business 
which  he  was  to  continue  to  carry  on  on  his 
own  account;  nor  that  the  "assigned"  ac- 
counts receivable  were  to  be  assigned  by  the 
employee  to  the  employer  for  money  paid  by 
the  employer  to  the  employee,  nor  that  in 
the  ordinary  course  of  business  the  employee 
would  not  in  fact  be  paid  for  collecting  the 
assigned  accounts.  The  furthest  that  the 
bond  and  the  papers  accompanying  it  go  in 
this  connection  is  a  statement  in  Mudge*s 
application  for  the  bond  that  in  addition  to 
the  salary  to  be  paid  him  as  "agent  or  col- 
lector" for  the  plaintiff  he  was  to  have  "in- 
come from  business  [he  was]  now  [then] 
in."  The  only  contingency  in  which  (tested 
by  the  course  of  business  pursued  by  the 
plaintiff  and  Mudge  during  the  five  years 
here  in  question)  a  commission  would  have 
been  in  fact  paid  to  Mudge  for  collecting  the 
accounts  assigned  to  the  plaintiff  was  in  case 
no  settlement  was  subsequently  made  by 
which  Mudge  got  back  from  the  plaintiff  part 
of  the  fifteen  to  eighteen  per  cent  deducted 
from  the  face  of  the  assigned  accounts  when 
they  were  assigned  to  him.  And  there  was 
no  instance  during  those  five  years  when 
such  a  subsequent  settlement  was  not  made. 
The  likelihood  of  a  person  in  Mudge's  posi- 
tion (under  the  course  of  business  pursuea 
by  the  plaintiff  and  Mudge  during  the  five 
years  here  in  question)  misapplying  collec- 
tions is  quite  different  from  that  in  the  ordi- 
nary case  of  an  "agent  or  collector"  who 
collects  accounts  for  a  "commission  or  per- 
centage" where  the  "agent  or  collector"  has 
no  other  interest  in  or  relation  to  the  ac- 
counts to  be  collected  than  his  employment 
to  collect  them.  Under  the  course  of  business 
here  in  question  the  accounts  to  be  collected 
were  earned  by  Mudge  in  his  business.  To 
be  sure  they  had  been  assigned  to  the  plain- 
tiff and  Mudge  had  received  an  advance  when 
they  were  assigned.  But  judged  by  the 
course  of  business  there  was  an  expectation, 
although  no  obligation,  that  [273]  the  col- 
lections would  be  settled,  in  part  at  least, 
by  a  new  advance  on  a  new  assignment  of 
further  receivables.  And,  as  we  have  said, 
under  the  course  of  business  there  was  to  be 
no  payment  of  a  "commission  or  percentage" 
to  Mudge  except  in  the  remote  contingency 
of  no  such  subsequent  settlement  being  made 
and  of  the  collections  made  being  paid  over 
to  the  plaintiff, — a  thing  that  in  the  five 
years  here  in  question  never  had  taken  place. 


i  The  bond  was  confined  to  making  good 
and  reimbursing  "to  the  Employer  all  and 
any  pecuniary  loss  sustained  by  the  Em- 
ployer, of  money,  securities  or  other  personal 
property  in  the  possession  of  the  Employee, 
or  for  the  possession  of  which  he  is  respon- 


sible, by  any  act  of  fraud  or  dishonesty  on 
the  part  of  said  Employee  in  the  discharge 
of  the  duties  of  his  office  or  position  as  set 
forth  in  said  statement  referred  to,  amount- 
ing to  larceny  or  embezzlement." 
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The  temptation  for  Mudge,  in  case  business 
became  even  less  prosperous,  to  make  wl^at 
might  be  thought  to  be  a  temporary  use  of 
money  collected  on  such  receivables  under 
the  expectation  that  the  matter  would  be 
adjusted  at  the  next  settlement  on  his 
(Mudge's)  procuring  a  new  advance  by  mak- 
ing an  assignment  of  further  receivables,  is 
quite  different  from  the  temptation  to  em- 
bezzle collections  where  the  collector  is  paid 
a  commission,  as  the  collections  are  made, 
for  making  th.e  collections  and  paying  over 
the  sums  collected. 

No  cases  have  been  brought  to  our  atten- 
tion which  are  decisive  of  the  case  at  bar. 
It  has  been  held  in  some  cases  that  a  fidelity 
and  guaranty  company  is  not  entitled  to  the 
consideration  that  an  ordinary  surety  is  en- 
titled to.  See  Atlantic  Trust,  etc.  Co.  v. 
Laurinburg,  163  Fed.  690,  90  C.  C.  A.  274; 
U.  S.  Fidelity,  etc.  Co.  v.  Golden  Pressed, 
etc.  Brick  Co.  191  U.  S.  416,  426,  24  S.  Ct. 
142,  48  U.  S.  (L.  ed.)  242.  If  this  be 
adopted  as  the  measure  of  the  duty  owed 
such  a  company,  this  bond  in  our  opinion  did 
not  cover  the  transactions  between  the  plain- 
tiff and  Mudge.  For  somewhat  similar  cases 
against  sureties,  see  Boston  Hat  Manufactory 
V.  Mesainjgfer,  2  Pick.  (Mass.)  223;  Griswold 
V.  Hazard,  141  U.  S.  260,  11  S.  Ct.  972,  999, 
35  U.  S.  (L.  ed.)  678;  Remington  Sewing 
Mach.  Co.  V.  Kezertee,  49  Wis.  409,  6  N.  W. 
809;  Barnes  v.  Century  Sav.  Bank,  149  la. 
367,  128  N.  W.  641;  Jungk  v.  Holbrook,  15 
Utah  198,  49  Pac.  305,  62  Am.  St.  Rep.  921 ; 
Powers  Dry-Goods  Co.  v.  Harlin,  68  Minn. 
193,  71  N.  W.  16.  64  Am.  St.  Rep.  460; 
Pidcock  V.  Bishop,  3  B.  &  C.  605,  10  E.  C.  L. 
197. 

If  Mudge  had  misapplied  collections  made 
by  him  when  acting  as  an  ordinary  ''agent 
or  collector"  of  accounts  assigned  to  the 
plaintiff  where  the  "agent  or  collector"  was 
to  be  paid  "a  commission  or  percentage"  as 
the  accounts  were  collected,  reimbursement 
could  have  been  obtained  by  an  action  on  this 
bond.  But  the  failure  to  pay  over  collec- 
tions which  has  given  rise  to  this  action  was 
not  committed  in  the  course  of  such  an  em- 
ployment. It  follows  that  the  judge  should 
have  directed  the  jury  to  return  a  verdict 
for  the  defendant,  and  the  exception  taken  to 
bis  refusal  so  to  do  must  be  sustained. 

[274]  We  are  further  of  opinion  that  judg- 
ment should  be  entered  for  the  defendant 
under  St.  1909,  c.  236;  and  it  is 

So  ordered. 


NOTE. 

In  the  reported  case  it  is  held  that  the 
failure  of  an  employee  to  pay  over  collec- 
tions, under  the  particular  circumstances  set 


forth  in  the  opinion,  did  not  constitute  an 
act  of  fraud  or  dishonesty  amounting  to  lar- 
ceny or  embezzlement,  within  the  meaning  of 
a  fidelity  bond.  The  cases  discussing  what 
acts  or  defaults  of  an  employee  are  covered 
by  a  fidelity  bond  or  policy  of  fidelity  insur- 
ance, are  collected  in  the  note  to  Citizens' 
Trust,  etc.  Co.  v.  Globe,  etc.  Fire  Ins.  Co. 
reported  ante,  this  volume,  at  page  416. 


v. 
VIROnriA  BBEWIHG  COMPANY. 


Minnesota  Supreme  Court — June  11,  1915. 


lao  Minn.  46;  153  N.  W.  186. 


Streets  and  HlcKways  — Law  of  tlie 
Road  —  AppUoabiUty  to  Ckild  Coast- 
Ins  in  Street. 

Plaintiff's  intestate,  a  boy  of  twelve  years, 
was  killed  while  coasting  down  hill  on  a 
street  in  the  city  of  Eveleth,  by  his  sled 
coming  in  collision  with  a  sleigh  of  del^id- 
ant  which  was  coming  up  the  hill  on  the 
left-hand  side  of  the  street.    It  is  held: 

(1)  Tliat  Laws  1911,  c.  365,  §  16,  providing 
among  other  things  that  "all  vehicles  .  .  . 
must  keep  to  the  right  of  the  center  of  the 
street"  applies  to  the  case,  and  that,  under 
the  circumstances,  the  violation  of  this  law 
by  defendant  was  at  least  evidence  of  negli- 
gence, and  justified  a  finding  thereof. 

[See  note  at  end  of  this  case.]  ' 

Comtrtbvtorj  NesllBeaoe  —  OUld  Coast* 
ins  in  Street. 

(2)  It  does  not  appear  from  the  evidence 
that  plaintiflTs  intestate  was  guilty  of  n^li- 
gence  as  a  matter  of  law. 

Motor  Vehicles  —  Resnlation  —  Appli- 
cability to  Sled. 

<3)  A  sled  is  not  a  ''motor  vehicle,"  as 
that  term  is  used  in  the  statute  referred  to. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  St.  Louis 
county:  Hughes,  Judge.  j 

w 
I 

/ 
Action  by  Richard  H.  Terrill,  adminis- 
trator, plaintiff,  against  Virginia  Brewing 
Company,  defendant.  From  judgment  ren- 
dered, defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Attain  d  Austin  for  appellant. 
Andrew    Xelaon   and    Oeorge   B,    Sjoseliua 
for   respondent. 

[47]  BuNN,  J. — ^In  the  forenoon  of  Decem- 
ber 31,  1912,  Russell  Terrill,  age  12,  and  ten 
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or  twelve  other  boys,  were  coasting  downhill 
on  a  street  in  the  city  of  Eveleth.  This 
^street  led  from  the  business  portion  of  the 
city  up  a  hill  to  a  suburb  known .  as  the 
Adams'  Location.  The  boys  were  'Tiitching 
bobs,"  the  operation  being  thus  described  by 
one  of  them:  "One  would  lay  down  on  his 
stomach  on  his  sled  and  put  his  feet  on  the 
other  sled,  back  of  the  rope  on  the  other 
sled,  and  the  other  boy  put  his  feet  against 
them.  One  of  them  lav  down  and  the  other 
sits  up,  and  they  put  their  feet  together  in 
the  back  of  the  rope,  and  go  on."  Russell 
and  another  boy  were  sliding  down  the  hill  in 
this  fashion,  [46]  Russell  on  the  rear  sled. 
The  hill  was  quite  steep,  and  the  sledding 
good.  The  boys  were  going  at  a  good  clip, 
but  not  so  fast  that  the  sleds  could  not  be 
steered  properly.  They  followed  the  right 
hand  side  of  the  street.  About  half  way  down 
the  street  curved  to  the  right;  as  the  sleds 
approached  this  curve,  the  boys  saw  through 
the  fence  a  sleigh  coming  up  the  hill  on  the 
same  side  of  the  street  about  10  feet  in  front 
of  them,  and  blocking  their  path;  the  sleigh 
was  defendant's;  its  driver,  when  he  saw  the 
boys  in  front  of  him,  turned  his  horses  to  the 
right,  which  movement  effectively  prevented 
plaintiff  and  his  companion  from  avoiding 
a  collision  by  turning  to  the  left;  they  could 
not  stop,  and  attempted  to  pass  between  the 
rear  end  of  the  sleigh  and  the  fence  on  the 
right,  but  this  space  was  quite  narrow,  and 
near  the  fence  there  was  a  ditch  filled  with 
rocks,  which  prevented  the  boys  from  going 
close  to  the  fence.  The  boy  on  the  front  sled 
managed  to  turn  to  the  right  and  stop  in  the 
loose  snow,  but  Russell's  sled  went  on  for  a 
tew  feet  and  stinek  the  bolster  of  the  rear 
runner  of  the  defendant's  sleigh.  Russell  sub- 
sequently died  from  the  injuries  he  received. 

This  action  was  brought  by  the  father 
before  his  son's  death  to  recover  on  his  be- 
half for  the  injuries  sustained.  After  Rus- 
sell died,  the  father  was  appointed  adminis- 
trator, and  the  action  transformed  into  one 
to  recover  for  his  alleged  wrongful  death. 
The  trial  resulted  in  a  verdict  for  plaintiff  in 
the  sum  of  $2,000.  A  blended  motion  for 
judgment  nan  obstante  or  for  a  new  trial 
was  denied,  except  that  a  new  trial 
was  j^anted,  unless  plaintiff  should  consent 
to  a  reduction  of  the  verdict  to  $1,500. 
Plaintiff  so  consented,  and  defendant  ap- 
pealed  from   the  order   denying   its  motion. 

The  first  contention  of  defendant  is  that 
the  court  erred  in  submitting  the  case  to  the 
jury,  on  the  theory  that  the  failure  of  defend- 
ant to  keep  to  the  right  of  the  center  of  the 
street  justified  a  finding  of  negligence.  The 
claim  is  that  Laws  1911,  p.  498,  c.  365,  §  15, 
does  not  apply  to  the  facts  in  this  case.  The 
law  was  in  force  at  the  time  of  the  accident. 
It  provides  ''road  rules"  for  the  meeting  of 
persons  riding  or  driving  a  horse  or  operat- 


ing a  motor  vehicle  on  a  public  highway,  and 
has  the  following  language  at  the  end  of  the 
section : 

''All  vehicles,  however,  must  keep  to  the 
right  of  the  center  of  the  street." 

[49]  It  is  urged  that  this  law  applies 
only  to  streets  in  the  very  restricted  sense 
of  paved  and  curved  ways  in  a  city  or  village, 
while  the  street  in  question  was  not  paved  or 
curbed,  and  not  "plated."  We  find  no  merit 
in  this  argument.  The  law  applies  generally 
to  all  streets  within  cities  or  villages.  This 
street  is  within  the  limits  of  the  city,  is 
largely  traveled,  and  forms  the  only  way 
leading  from  the  main  part  of  the  city  to  the 
Adams'  Location  on  the  hill,  where  many 
people  have  their  homes;  is  lined  on  botli 
sides  with  houses,  and  has  a  sidewalk  for 
part  of  the  way;  ltd  traveled  portion  was  26 
feet  wide  at  the  place  of  the  accident,  and 
varied  elsewhere  from  19  to  30  feet  in  width. 
It  was  well  packed  down  and  smooth  for  its 
entire  length  and  width.  The  point  that 
there  is  no  means  of  determining  with  pre- 
cision where  the  center  of  the  street  was  has 
no  force  in  determining  the  applicability  of 
the  statute,  though  it  might  have  weight 
were  there  any  question  here  as  to  what  side 
of  the  center  defendant's  team  was  on.  We 
think  it  is  plain  that  the  statute  applied  to 
this  street,  and  that  defendant's  violation 
of  it  was  at  least  evidence  of  negligence.  No 
reason  appears  for  the  driver  being  on  the 
left  side  of  the  street;  there  were  no 
obstructions  to  his  taking  the  other  side,  and 
he  knew  that  the  boys  used  the  hill  for  coast- 
ing. The  trial  court  correctly  submitted  this 
question  to  the  jury,  and  we  cannot  disturb 
their  finding. 

It  is  claimed  that  the  boy  Russell  was 
guilty  of  contributory  negligence  as  a  matter 
of  law.  We  cannot  so  hold.  This  issue  was 
properly  submitted  to  the  jury.  That  there 
was  some  danger  attendant  upon  the  sport 
there  can  be  no  doubt.  But  the  boys  had 
never  before  met  a  team  which  was  on  the 
wrong  side  of  the  road,  and  had  frequently 
met  the  same  driver  on  the  right  side.  There 
was  ample  room  if  the  law  was  obeyed 

Defendant  argues  that  the  boys  violated 
the  statute  in  approaching  a  curve  where  the 
view  was  obstructed  at  a  speed  in  excess  of 
six  miles  an  hour.  It  is  sufficient  to  say  that 
this  is  the  first  time  we  have  heard  a  boy's 
sled  called  a  motor  vehicle.  The  contention 
is  wholly  untenable. 

Order  affirmed. 

KOTE. 

Law  of  Road  as  Applioable  with  Re- 
spect to  One  tTsinc  Highway  for 
Play. 

It  being  thoroughly  established  (hat  the 
use  of  a  highway  by  children  for  the  purpose 


UNITED  STATES  v.  NEW  SOUTH  FARM,  ETC.  CO. 


«il  17. 

of  lawful  play  is  a  proper  and  legitimate  use, 
which  is  not  to  be  distinguished  in  respect  to 
the  rights  of  those  so  using  the  highway 
from  a  use  for  business  purposes  (see  the 
cases  cited  in  the  notes  to  Beaudin  v.  Bay 
City,  4  Ann.  Gas.  284,  and  Collins  v.  Phila- 
delphia, 19  Ann.  Cas.  972),  it  would  seem 
that  a  yiolatiott  of  the  law  of  the  road  where- 
by vehicles  are  required  to  keep  on  the  right 
hand  side  of  the  highway  constitutes  neg- 
ligence as  to  a  child  injured  by  reason  thereof 
while  at  play  in  the  highway.  Such  is  the 
holding  of  the  reported  case  as  applied  to  a 
child  injured  while  coasting  by  a  collision 
with  a  vehicle  which  was  being  driven  up  the 
hill  on  the  teft  side  of  the  road.  While  there 
seems  to  be  no  other  case  involving  similar 
facts,  the  same  principle  was  laid  down  in 
Winckowski  v.  Dodge,  183  Mich.  303,  149 
y.  W.  1061,  wherein  it  appeared  that  a  boy 
eight  years  old,  just  after  alighting  from  the 
rear  end  of  a  load  of  lumber  on  which  he  had 
stolen  a  ride  and  which  was  advancing  on  the 
right  side  of  the  street,  was  struck  by  a 
motor  car  passing,  contrary  to  the  law  of  the 
road,  to  the  left  of  the  wagon  in  an  attempt 
to  go  around  it.  The  court  in  holding  that  a 
verdict  was  improperly  directed  for  the 
defendant  on  the  ground  that  the  plaintiff 
had  failed  to  make  out  a  prima  facie  case  of 
negligence,  said:  '*The  undisputed  evidence 
that  defendant's  car  was  on  the  wrong  side 
of  the  road,  passing  the  vehicle  it  was  meet- 
ing on  the  left,  alone  raises  a  presumption  of 
negligence  on  the  part  of  its  driver,  and  when 
such  negligence  is  shown  to  have  had  a  causal 
relation  to  the  injury  inflicted  upon  the 
plaintilT,  as  is  the  case  here,  a  prima  facie 
case  of  actionable  negligence  is  presented. 
.  .  .  If,  as  claimed  by  defendant,  there 
were  justifying  circumstances  tending  to 
show  it  necessary  for  the  driver  to  take  the 
left  side  of  the  road,  the  question  was  of  fact 
for  the  jury  and  not  of  law  for  the  court." 
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Postal    I«aws  —  ITse    of    Mails    to    De- 
fraud—Sale of  Real  Eatato. 

The  construction  of  the  Federal  Criminal 
Code,  §  215  <Act  March  4,  1909,  c.  321,  35 
Stat.  1130;  Fed.  St.  Ann.  1909  Supp.  p.  464), 


a,  6^. 

making  criminal  the  use  of  the  mails  in  the 
execution  of  a  scheme  to  d^raud,  is  involved, 
so  as  to  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court,  in  a  decision  of  a  dis- 
trict court  by  which  a  demurrer  to  an  indict- 
ment charging  violations  of  this  section  was 
sustained  on  the  ground  that  allegations  of 
the  employment  of  false  representations  in 
furtherance  of  a  plan  to  sell  real  estate  did 
not  constitute  a  scheme  to  defraud,  punish- 
able under  that  section,  if  the  land  to  be 
sold  was  worth  the  purchase  price  asked. 
[See  note  at  end  of  this  case.] 

Same. 

Persons  employing,  in  furtherance  of  a 
plan  to  sell  ten-acre  farms,  false  representa- 
tions as  to  climate,  fertility,  crops,  advan- 
tages, prospective  improvements,  etc.,  have 
engaged  in  a  "scheme  or  artifice  to  defraud, 
or  for  obtaining  money  or  property  by  means 
of  false  or  fraudulent  pretenses,  representa- 
tions, or  promises,''  within  the  meaning  of 
the  Federal  Criminal  Code,  §  215  (Fed.  St. 
Ann.  1909  Supp.  p.  464),  making  criminal 
the  use  of  the  mails  in  the  execution  of  such 
scheme,  although  the  lands  to  be  sold  may 
be  worth  as  much  as  the  purchase  price 
ask6d. 

[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court, 
Southern  IMstrict  of  Florida.  i 

Criminal  action.  New  South  Farm  and 
Home  Company  et  al.,  indicted  for  using 
mails  to  defraud.  Demurrer  to  indictment 
sustained.  United  States  brings  error.  The 
facts  are  stated  in  the  opinion.    Revixsed. 

Assistant  Attorney  General  Wallace  for 
plaintiff  in  error. 

TF.  Knox  Haynes  for  defendants  in  error, 

[65]  McKEN:!fA,  J. — This  writ  of  error  is 
directed  to  a  decision  of  the  District  Court 
sustaining  a  demurrer  to  an  indictment  and 
is  prosecuted  under  the  Criminal  Appeals 
Act,  it  being  contended  by  the  Government 
that  the  decision  involved  the  construction 
of  §  215  of  the  Criminal  Code  ( Fed.  St.  Ann. 
1909  Supp.  p.  464).  The  opposing  conten- 
tion is  that  the  court  passed  only  on  the 
sufficiency  of  the  indictment  as  a  criminal 
pleading  and  that,  therefore,  the  writ  of 
error  should  be  dismissed.  The  contentious 
are  repeated  here,  and  make  the  issue.  They 
necessarily  require  a  consideration  of  the  in- 
dictment. It  is  constituted  of  three  counts. 
Their  foundation  is  §  215,  supra,  which,  so 
far  as  material,  reads  as  follows:  "Who- 
ever, having  devised  .  .  .  any  scheme  or 
artifice  to  defraud,  or  for  obtaining  money 
or  property  by  means  of  false  or  fraudulent 
pretenses,  representations  or  promises,  .  .  . 
shall,  for  the  purpose  of  executing  such 
scheme  or  artifice,  or  attempting  so  to  do, 
place,    or    cause    to    be    placed,    any    letter. 
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.  .  .  circular,  ...  or  advertisement, 
.  .  .  in  any  post  office,  ...  to  be  sent 
or  delivered  by  the  post  office  establishment 
of  the  United  States,    .    .     ."  etc. 

The  section  is  a  somewhat  enlarged  succes- 
sor of  §  5480,  Revised  Statutes,  which  pro- 
vides :  "If  any  person  having  devised  .  .  . 
any  scheme  or  artifice  to  defraud,  .  .  . 
shall,  in  and  for  executing  such  scheme  or 
artifice,  or  attempting  so  to  do,  place  any 
letter     .     .    .    ,"  etc. 

As  showing  a  violation  of  §  215  the  first 
count  of  the  indictment  charged  the  follow- 
ing facts,  which  w^e  state  narratively:  The 
individual  defendants  are  directors  and  stock- 
holders of  the  New  South  Farm  &  Home 
Company,  a  corporation  engaged  in  selling 
approximately  142,000  acres  of  land,  referred 
to  as  the  Burbank-Ocala  colony  and  [66]  the 
Florida-Palatka  colony,  situated  in  Putnam, 
Marion  and  Clay  counties,  Florida.  They  de- 
vised a  scheme  to  defraud  certain  persons, 
who  were  named,  and  other  persons,  of  their 
money  and  property,  with  the  intention  to 
convert  the  same  to  the  use  and  gain  of  the 
defendants  and  the  corporation,  by  means  of 
correspondence  and  communications  through 
the  post  office  establishment  of  the  United 
States  and  by  means  of  oral  and  verbal  com- 
iQunications,  by  offering  to  sell  to  such  per- 
sons, and  inducing  them  to  purchase,  certain 
10-acre  farms  upon  certain  terms  through 
false  and  fraudulent  representations  concern- 
ing the  title,  fertility,  value,  drainage,  loca- 
tion, environs,  and  survey  of  the  farms  and 
the  improvements  made  or  to  be  made 
thereon. 

The  representations  were  these:  The  lands 
and  farms  were  not  swampy;  the  largest 
ocean  steamers  operating  between  New  York 
and  Jacksonville  could  load  at  Palatka;  a 
family  could  make  enough  on  one  farm  dur- 
ing the  first  year  to  support  itself  and  save 
money;  three  crops  a  year  could  be  grown; 
every  month  in  the  year  was  a  growing 
month,  that  is,  some  farm  or  truck  product 
could  be  raised  during  oach  month  of  the 
year;  the  farms  were  surrounded  with  orange 
and  citrus  fruit  groves  and  vegetable  truck 
farms;  the  farms  had  fine  roads  running 
through  them,  were  high  and  well  drained 
and  on  the  whole  like  the  lands  of  Kansas, 
Nebraska,  Iowa  and  Illinois;  artesian  wells 
were  scattered  about  on  the  farms  or  "could 
be  obtained  by  going  down  100  feet;"  the 
land  was  divided  into  160-acre  tracts;  roads 
were  being  built  around  each  160-acre  tract 
and  each  10-acre  farm  would  face  on  a  road, 
and  ditches  were  being  dug  so  that  each 
farm  would  be  drained;  many  miles  of  fence 
had  been  erected  and  hundreds  of  homes  and 
many  school  houses  had  been  built;  the 
school  houses  were  more  than  comfortably 
filled  with  pupils,  and  more  schools  would 
have  to  be  built  to  take  care  of  the  rapid 


growtli  of  the  colonists  settling  upon  the 
farms;  comfortable  [67]  hotels  had  been 
built  upon  the  lands  and  farms  ajdd  improve- 
ments of  all  kinds  were  going  forward  at  a 
wonderful  rate;  lumber  waa  cheap  and  homes 
could  be  built  without  nearly  so  great  ex- 
pense as  in  most  places  in  Florida  and  at 
about  one-half  of  the  expense  the  same  would 
cost  in  the  North;  the  Title  Guarantee  Com- 
pany of  Jacksonville,  Florida,  would  guar- 
antee the  title,  with  which  company  the  New 
South  Farm  &  Home  Company  had  made  ar- 
rangements so  that  purchasers  might  know 
that  their  investments  were  safe;  the  farms 
were  cut  over  and  ready  to  go  upon  at  once 
and  there  were  no  timber  leases  upon  the 
lands;  the  defendants  were  not  land  brokers 
or  speculators ;  the  New  South  Farm  k  Home 
Company  owned  the  land  outright,  the  title 
having  been  approved  by  the  best  attorneys, 
and  any  one  buying  a  farm  could  depend 
upon  securing  a  clear  title  as  the  company 
was  selling  something  it  owned  itself;  the 
farms  were  free  from  mosquitoes,  malaria, 
and  insects  of  all  kinds  and  were  below  the 
frost  line;  the  company  had  secured  tele- 
phone connections  with  Palatka  and  with 
local  exchanges  at  other  places  (they  are 
named)  which  would  place  every  farm  "In 
direct  touch  wuth  the  community  at  all 
times;"  the  lands  and  farms  were  located 
high  and  dry  and  in  a  section  well  drained; 
hundreds  of  people  had  settled  on  them  and 
at  the  little  city  of  Burbank  the  lands  and 
farms  had  increased — doubled,  trebled  and 
quadrupled — in  price,  and  the  same  was  true 
of  the  lands  owned  by  the  company  at  Silver 
City,  and  a  thousand  settlers  were  on  the 
lands  who  could  sell  them  at  a  large  profit; 
land  selling  at  $30  an  acre  would  be  worth 
in  two  years  $200  and  $300  per  acre;  well- 
stocked  stores  and  factories  were  located 
upon  the  lands  and  they  were  the  best  located 
and  the  most  fertile  lands  in  America,  and 
Luther  Burbank  had  been  arranged  with  for 
"the  exclusive  right  for  the  production  of 
certain  of  his  farm  products;"  there  would 
be  installed  a  Burbank  producing  [68]  sta- 
tion on  the  lands  and  farms  and  the  pur- 
chasers of  the  latter  would  share  in  the 
profits  of  the  station,  the  director  of  which 
would  be  available  for  the  needs  of  the  pur- 
chasers; one  could  get  out  of  a  Pullman  car 
on  the  farms,  use  a  long  distance  telephone, 
have  the  daily  paper,  rural  free  delivery  and 
all  the  comforts  of  home. 

There  were  other  representations  of  fact, 
and,  to  give  emphasis  to  those  which  we  have 
enumerated,  it  was  charged  that  the  pictures 
in  the  publications  sent  out  by  the  defendants 
represented  the  true  conditions  to  be  seen  on 
the  farms. 

All  of  the  representations  were  explicitly 
repeated  and  charged  to  be  false;  that  de- 
fendants well  knew  them  to  be  so  and  in- 
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tended  by  them  to  deceive  the  persons  to  be 
defrauded  and  to  induce  such  persons  to  part 
with  their  money  and  property  in  the  pur- 
chase of  the  farms. 

That  the  representations  were  made  and 
communicated  by  the  defendants  to  the  per- 
sons intended  to  be  defrauded  through  and 
by  means  of  oral  statements,  circulars,  maps, 
advertisements,  photographs,  etc.,  so  worded, 
drawn,  constructed,  presented  and  expressed 
as  to  deceive;  but  all  too  voluminous  to  be 
set  forth  in  the  Indictment,  wherefore  the 
grand  jurors  omitted  them. 

That  the  defendants  deposited  in  the 
United  States  mail  at  Jacksonville  and  Pa- 
latka,  in  the  Southern  District  of  Florida, 
certain  publications  known  as  "The  New  Flor- 
ida" and  *TPen  Acres  and  Freedom"  and  cer- 
tain other  letters,  prints,  pamphlets,  maga* 
zines  and  publicatiofhs  containing  the  false 
representations  set  out  above,  which  were 
addressed  to  the  persons  intended  to  be  de- 
frauded and  on  which  legal  United  States 
postage  had  been  paid. 

The  second  count  charged  the  defendants 
with  entering  into  a  conspiracy  to  commit 
the  offense  described  in  the  first  count  and 
repeated  its  allegations  and  representations, 
varied  only  to  meet  the  difference  in  the 
crime  [69]  charged.  In  other  words,  there 
were  allegations  which  charged  that  the  con- 
spiracy was  to  be  accomplished  by  the  rep- 
resentations enumerated  in  the  first  count, 
that  they  were  false  and  known  to  be  so 
and  made  with  the  same  fraudulent  purpose 
and  to  be  accomplished  by  the  use  of  the 
United  States  mails.  Two  letters  from  the 
company,  signed  by  defendant  Seig  as  presi- 
dent, were  set  out  in  the  indictment. 

The  third  count  was  also  like  the  first  in 
its  general  charges  and  designated  by  name 
the  persons  that  were  intended  to  be  defraud- 
ed. The  same  representations  were  charged 
to  have  been  made  "by  publishing  and  caus- 
ing and  procuring  to  be  published  divers 
prints,  papers,  pamphlets,  booklets,  circulars, 
and  divers  advertisements."  The  falsity  of 
the  representations  was  declared,  and  that 
the  scheme  of  fraud  was  to  be  accomplished 
by  the  use  of  the  United  States  mails.  A 
letter  was  quoted. 

The  defendants  demurred  to  the  indict* 
ment.  The  demurrer  is  a  very  voluminous 
•document  and  practically  defies  condensation. 
It  charges  that  the  indictment  does  not,  nor 
-does  any  count  of  it,  "aver  and  charge  any 
•oifense  against  the  United  States,"  that  each 
and  every  count  thereof  is  insufiicient  in  that 
they  do  not,  nor  does  either  of  them,  aver 
the  facts  constituting  a  scheme  to  defraud; 
that  each  and  every  count  is  insufficient  for 
repugnancy,  uncertainty,  ambiguity  and  eva- 
siveness; and  that  each  and  every  count  is 
insufficient  for  want  of  distinct  and  adequate 


specifications  of  the  particulars  wherein  the 
several  representations,  called  in  the  count 
false  representations,  were  false. 

The  demurrer  then  attacks  each  count  sep- 
arately, and  with  much  elaboration  and  with 
repetition  of  the  allegations  of  the  indict- 
ment sets  out  with  particularity  wherein  no 
offense  against  the  United  States  was  charged. 

The  court  sustained  the  demurrer,  resting 
its  decision  [70]  upon  the  second  and  third 
grounds  of  demurrer  which,  we  have  seen, 
charged  that  neither  the  indictment  nor  any 
of  its  counts  averred  or  charged  an  offense 
against  the  United  States  or  averred  facts 
which  constituted  a  scheme  to  defraud.  It 
was  said,  *The  scheme  to  defraud  is  alleged 
in  the  first  and  third  counts,  and  the  con- 
spiracy count  also  sets  out  the  same  scheme. 
So  that  if  the  scheme  to  defraud  set  out  in 
each  of  said  counts  is  not  such  a  scheme  as 
is  punishable  under  the  law,  the  entire  in- 
dictment must  fail." 

Describing  the  representations,  the  court 
said  they  "are  as  to  the  quality  of  the  land, 
climate,  crops  to  be  raised,  advantages  to  be 
obtained,  and  promises  of  improvement,  etc." 
And  further:  "There  is  no  denial  of  the 
facts  of  the  ownership  of  the  lands,  although 
there  is  a  denial  that  all  the  titles  were  per- 
fect. Nor  is  there  denial  that  the  land  was 
worth  fully  as  much  as  was  to  be  obtained 
therefor.  For  aught  that  appears  in  the  in- 
dictment the  lands  to  be  obtained  were  worth 
fully  as  much  as  was  to  be  paid  by  the  par- 
ties purchasing;  that  the  parties  engaged  in 
the  sale  were  legitimately  engaged  in  the 
sale  of  the  lands." 

The  court  regarded  the  business  as  legiti- 
mate and  held  that  the  statute  was  not  vio- 
lated by  puffing  the  qualities  of  the  article 
sold  in  advertising  it.  In  other  words,  as 
the  court  expressed  it,  "raising  the  expecta- 
tions of  the  purchaser,  but  giving  that  pur- 
chaser value  received  for  his  money,  but  not 
fulfilling  those  expectations,"  was  not  an  of- 
fense against  the  statute.  And,  further,  the 
court  said  that  the  deduction  from  the  au- 
thorities referred  to  by  counsel  "is  that  the 
scheme  must  be  one  to  defraud  the  party  or 
by  false  promises,  pretenses,  etc.,  deprive  him 
of  money  or  property  without  adequate  value. 
Mere  puffing  or  exaggeration  of  qualities, 
usefulness,  opportunities  or  value  of  an  ar- 
ticle of  commerce,  where  the  purchaser  gets 
the  article  intended  to  be  purchased  [71] 
and  the  value  of  the  article  is  measured  by 
the  price  paid,  do  not  constitute  the  false 
representations,  promises,  etc.,  denounced  by 
the  statute." 

We  have  made>  these  excerpts  from  the 
opinion  of  the  court  the  better  to  handle  the 
contentions  of  the  parties,  which,  as  we  have 
seen,  are  quite  accurately  opposed,  the  Gov- 
ernment asserting  that  the  court  construed 
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the  statute  and  thereby  justifying  its  appeal 
to  this  court;  the  defendants  insisting  the 
court  construed  onlv  the  indictment  as  a 
pleading  and  that  therefore  this  court  is 
without  jurisdiction. 

We  concur  in  the  view  of  the  Government. 
The  court,  we  think,  construed  the  statute 
and  misapprehend  its  import.     Mere  puffing, 
indeed,  might  not  be  within  its  meaning  (of 
this,  howeyer,  no  opinion  need  be  expressed ) , 
that  is,  the  'ine^e  exaggeration  of  the  quali- 
ties which  the  article  has;  but  when  a  pro- 
posed seller  goes  beyond  that,  assigns  to  the 
article  qualities  which  it  does  not  possess, 
does  not  simply  magnify  in  opinion  the  ad- 
vantages  which    it   lias   but   invents   advan- 
tages and  falsely  asserts  their  existence,  he 
transcends   the  limits   of   '^puffing"   and   en- 
gages in  false  representations  and  pretenses. 
An  article  alone  is  not  neeessarily  the  induce- 
ment and  compensation  for  its  purchase.     It 
is  in  the  use  to  which  it  may  be  put,  the 
purpose  it  may  serve;  and  there  is  deception 
and   fraud   when   the   article  Is  not  of   the 
character  or  kind  represented  and  hence  does 
not  serve  the  purpose.     And  when  the  pre- 
tenses or  representations  or  promises  which 
execute   the   deception   and   fraud   are   false 
they  become  the  scheme  or  artifice  which  the 
statute   denounces.     Harris   v.    Rosenberger, 
145   Fed.'  449,  76   C.   C.   A.   225,   13  L.R.A. 
(N.S.)    762;  O'Hara  v.  U.  S.  129  Fed.  651, 
655,  64  C.  C.  A.  81;   Colburn  v.  U.  S.  223 
Fed.  690,  139  C.  C.  A.  136;  Wilson  v.  U.  S. 
190  Fed.  427,  111   C.  C.  A.  231.     See  also 
U.   S.  v.   Barnow,  239  XJ.   S.   74,  36   S.   Ct. 
19,  60  U.  S.  (L.  ed.)   155.    Especially  is  this 
true  in  the  purchase  of  [72]  small  tracts  for 
homes,  and  upon  this,  if  the  allegations  of 
the    indictment    are    true,    the    defendants 
touched  every  string  of  desire  by  false  state- 
ments,  and   sounded  *every   note  that  could 
excite  and  delude.     We  need  not  repeat  the 
representations ;  and  they  were  made  graphic, 
it  is  alleged,  by  pictures  and  photographs. 

Indeed,  if  it  could  be  admitted  that  the 
article  offered  for  sale  and  its  price  could 
be  balanced  the  one  against  the  other,  the 
price  necessarily  would  be  the  expression  of 
value  and  be  constituted  of  all  the  attributes 
of  the  article,  intrinsic  and  extrinsic;  and  it 
needs  no  comment  to  show  that  a  10-acre 
farm  with  the  character,  environments,  and 
facilities  described,  its  price  doubling,  treb- 
ling and  quadrupling  within  a  year,  has  a 
seduction  more  powerful  than  one  not  ad- 
vancing in  value,  but,  it  may  be,  receding, 
that  is  of  swampy,  not  of  high*land,  char- 
acter, without  fertility,  hotels,  roads,  arte- 
sian wells,  citrus  groves,  Pullman  cars, 
steamship  and  other  facilities  which  the  lit- 
erature of  defendants  describes  and  the  in- 
dictment alleges. 


We  can  entertain  no  doubt  that  those  em- 
ploying such  representations,  if  they  are 
false,  have  engaged  in  a  seheme  to  defraud. 
The  defendants  did  not  seem  to  be  afraid 
of  repelling  by  excess,  and  extravagance  waa 
even  used  in  a  personal  communication.  In 
a  letter  whidi  was  set  out  in  the  indictment 
it  was  said:  "Our  settlers  are  arriving 
daily  and  occupying  their  farms.  The  land 
is  being  rapidly  cleared,  crops  are  being 
planted,  houses  erected,  stores  built,  and,  on 
a  whole,  it  is  impossible  for  us  to  set  forth, 
in  a  letter  to  you  exactly  how  stupendous  is 
the  work  that  is  going  on  there.  Without 
a  question  of  a  doubt  the  Florida  Palatka 
Colony  is  enjoying  the  greatest  prosperity." 

Against  these  considerations  defendants 
contend  that  there  was,  notwithstanding^ 
only  a  construction  of  the  indictment,  but 
ask  that,  if  we  are  of  a  different  view,  [73] 
the  case  be  reversed  only  so  far  as  the  stat- 
ute was  .construed  and  remanded  for  action 
upon  the  other  causes  assigned  for  demurrer^ 
involving,  as  they  say,  the  sufficiency  of  the 
indictment  as  a  criminal  pleading.  The  diffi- 
culty is  to  indicate  a  distinction.  We  can 
only  say  we  have  no  intention  to  control  the 
District  Court  in  its  construction  of  the  in- 
dictment, and  we  have  no  doubt  the  learned 
court  will  be  able  to  adjust  its  action  to  thia 
opinion.  U.  S.  v.  Portale,  235  U.  S.  27,  31^ 
36  S.  Ct.  1,  69  U.  &  (L.  ed.)  111. 

Reversed. 

McReynolds,  J.,  took  no  part  in  the  con- 
sideration and  decision  of  this  case. 


The  reported  case  holds  .that,  irrespective 
of  whether  the  act  of  Congress  relating  to 
the  use  of  the  mails  in  furtherance  of  a 
scheme  to  defraud  (Criminal  Code,  §  215^ 
Fed.  St.  Ann.  1909  Supp.  p.  464)  is  designed 
to  cover  an  advertisement  which  merely 
"pufTs"  or  exaggerates  the  qualities  of  the 
article  offered  for  sale,  the  circulation 
through  the  mails  of  an  advertisement  which 
ascribes  to  the  article  qualities  which  it  doea 
not  possess  is  an  offense  under  the  statute. 
Applying  that  rule,  certain  pamphlets  adver- 
tising Florida  fruit  lands  are  held  to  tran- 
scend the  limits  of  legitimate  puffing  and 
amount  to  a  positive  and  fraudulent  mis- 
statement of  facts.  The  note  to  Blanton  v. 
U.  S.  Ann.  Cas.  1914D  1238,  discusses  in 
detail  the  cases  passing  on  what  constitutes 
a  scheme  to  defraud  within  the  federal  stat- 
ute heretofore  referred  to.  The  statutes  of 
the  various  jurisdictions  regulating  false, 
fraudulent,  immpral  or  other  objectionable 
advertising  are  discussed  in  the  note  to  Peo- 
ple V.  Kennedy,  Ann.  Cas.  19 16 A  895. 
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iBiurance  —  Misrepresentatioiui  —  Mm- 
teriality  —  RepreseAtation  as  to  Re- 
eeipt  of  Previous  Indemnity. 

Misrepresentation  that  the  insured  had 
never  claimed  or  received  indemnity  for  any 
accident  cannot  as  a  matter  of  law  be  held 
a  material  misrepresentation,  where  the  acci- 
dent for  which  he  received  indemnity  was  in 
no  way  coniiected  with  the  one  causing  hig 
death. 

Warrantios  — *  Representation  as  to 
Physioal  Condition. 

A  representation  in  an  application  for  an 
accident  policy  that  insured  was  in  sound 
condition  and  had  not  been  disabled  or  re- 
ceived medical  or  surgical  attention  within 
the  past  five  years  is  an  affirmative  warranty. 

Aeoident  Insurance  •*  Cause  of  Death  — 
niness  of  Insured  as  Proximate 
Cause. 

An  accident  policy  declared  that  loss  of 
life  should  be  deemed  to  mean  death  from 
bodily  injuries  not  intentionally  self-inflicted, 
which  independently  of  all  other  causes  are 
effected  solely  by  accidental  means,  '.die  in- 
sured, who  was  suffering  from  nephritis  and 
was  delirious  part  of  the  time,  either  fell  or 
jumped  overboard  from  an  ocean  steamer 
upon  which  he  was  returning  home.  It  ap- 
peared that  he  left  his  berth  to  which  he 
had  been  confined,  and  that  his  wife  discov- 
ered him  outside  of  the  railing,  but  her  grasp 
was  torn  away  before  a  steward  could  be 
called.  It  is  held  that,  whether  the  death 
was  intentional  or  the  result  of  an  accident, 
the  illness  which  rendered  insured  less  able 
to  take  care  of  himself  must  be  construed 
as  the  proximate  cause,  and  the  insurer  was 
not  liable. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Kent  county; 
Brown,  Judge. 

Action  by  Lydia  Rathmaa,  plaintiff, 
against  New  Amsterdam  Casualty  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  The  facts  are  stated  in 
the  opinion.    Rkveksed. 

Kleinhans,  Knappen  d  Uhl  for  plaintiff  in 
error. 

Holme§  d  Holmes,  Don  E,  Minor  and 
Myron  H,  Walker  for  defendant  in  error. 

[116]  Steere,  J. — ^This  action  was  brought 
by  plaintiff  as  the  beneficiary  named  in  an 


accident  insurance  policy  issued  by  defend- 
ant to  her  husband,  Paul  Hathman,  wlio,  on 
the  evening  of  July  10,  1912,  lost  his  life  by 
falling  or  jumping  overboard  from  the  steam- 
er Kaiser  Wilhelm  II,  while  en  route  between 
Bremen  and  New  York.  No  question  is 
raised  as  to  the  pleadings.  Her  declaration 
is  in  assumpsit,  upon  the  policy  of  insur- 
ance according  to  prescribed  form.  Defend- 
ant's plea  is  the  general  issue,  with  special 
'  notices  which  raise  the  question  of  whether 
death  of  the  assured,  if  proven,  was  acci- 
dental, or  caused,  or  contributed  to,  by  dis- 
ease, illness,  or  suicide,  with  the  affirmative 
defense  that  breaches  of  warranties  in  de- 
ceased's application  for  insurance  indorsed 
upon  the  policy  and  made  part  of  the  con- 
tract of  insurance  rendered  the  same  void. 
A  trial  of  said  cause  in  the  circuit  court 
of  Kent  county  before  a  jury  resulted  in  her 
recovering  a  verdict  and  judgment  for  the 
full  amount  which  could  be  claimed  under 
the  policy,  and,  after  motion  for  a  new  trial 
which  was  refused,  defendant  removed  the 
case  to  this  court  for  review  upon  a  writ  of 
error  containing  many  assignments 

Defendant's  main  contention  is  directed 
against  refusal  of  the  court  to  direct  a  ver- 
dict against  plaintiff  in  the  first  instance, 
followed  by  denial  of  its  motion  for  a  new 
trial;  it  being  urged  and  argued  that  there 
was  in  the  case  no  evidence  to  support  the 
verdict,  [117]  which  was  contrary  to  and 
against  the  great  weight  of  evidence,  because 
it  was  not  shown  death  of  the  insured  was 
accidental,  while  the  evidence  disclosed  that 
the  accident,  if  any,  was  caused  or  contrib- 
uted to  by  disease,  and  tliere  were  material 
breaches  of  the  warranties  contained  in  the 
schedules  indorsed  on  the  policy. 

In  outline.  It  .was  disclosed  by  the  evidence 
that  on  March  16,  1910,  th^  date  of  the  pol- 
icy in  questioUf  deceased,  at  the  solicitation 
of  one  a  Bare,  who  was  defendant's  general 
agent  for  the  State  of  Michigan,  made  ap- 
plication for  accident  insurance;  that  upon 
such  application  La  Bare  countersigned,  as 
special  agent,  and  delivered  to  him  the  pol- 
icy in  question,  at  the  city  of  Oranji,  Rapids 
in  the  State  of  Michigan,  where  both  resided; 
that  the  application  signed  by  deceased  was 
forwarded  to  the  home  office  of  the  company 
and  there  approved.  Statements  made  by  de- 
fendant in  said  application  were  copied  upon 
said  policy,  and  upon  renewals  thereof  made 
in  1911-12,  and  were  by  express  terms  made 
a  part  of  the  same.  By  the  terms  of  his 
application  assured  warranted  all  statements 
contained  in  it  to  be  true,  in  the  following 
language : 

"(14)  This  agreement  is  made  in  consid- 
eration of  the  premiums  and  of  the  state- 
ments contained  in  the  said  schedule  indorsed 
hereon  and  made  a  part  hereof,  which  state- 
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ment  the  assured  nsakes  on  acceptance  of 
this  policy  and  warrants  to  be  true,  and  this 
policy  and  schedule  contain  the  entire  con- 
tract except  as  the  same  may  be  affected  by 
any  table  of  rates  and  classification  of  risks 
filed  by  the  company  with  the  insurance 
•department  of  the  State  wherein  the  policy 
is  issued  or  delivered." 

The  policy  was  for  $3,€!00,  and  provided 
for  payment  of  the  full  sum  in  case  of  loss 
of  life,  indemnities  to  be  doubled  if  the  loss 
\^'as  sustained  by  assured  riding  as  a  pas- 
senger in  a  public  conveyance,  with  a  [118] 
further  provision  for  increased  indemnity  if 
the  policy  was  renewed  continuously. 

The  provisions  as  to  loss  of  life,  and  no- 
tice of  any  loss,  are  as  follows: 

"Loss  of  life  shall  be  deemed  to  mean 
•death  of  the  assured  from  bodily  injuries, 
not  intentionally  self-inflicted,  which  inde- 
pendently of  all  other  causes  are  effected 
solely  and  exclusively  by  accidental  means, 
resulting  in  90  days  of  the  event  causing 
such  bodily  injuries,  or  resulting  during  a 
period  of  total  disability  as  herein  defined 
^nd  within  200  weeks  of  the  event  causing 
such  bodily  injuries  as  aforesaid." 

"Written  notice  of  any  loss  for  which 
claim  is  to  be  made,  with  full  particulars 
thereof,  must  be  given  to  the  company  at  its 
'home  office  in  New  York  City  by  the  assured, 
the  beneficiary  or  legal  representative,  with- 
in 20  days  from  the  event  causing  the  in- 
jury, unless  such  notice  shall  be  shown  not 
^o  have  been  reasonably  possible.  Affirma- 
tive proof  of  death  or  of  loss  of  hand  or 
foot  or  of  sight  or  of  duration  of  any  dis- 
ability, must  also  be  furnished  to  the  com- 
pany at  its  home  office  in  New  York  City 
within  60  days  of  the  time  of  death,  or  of 
loss  of  hand  or  foot  or  of  sight  or  of  the 
termination  of  disability.  The  company 
agrees  to  pay  the  indemnity  due  hereunder 
within  60  days  after  receipt  at  the  home 
office  of  the  company  of  due  proof  of  such 
claim." 

The  policy  expressly  provided  that  the  in- 
surer should  not  be  liable  for  any  loss 
eaused  or  contributed  to  by  suicide,  illness, 
or  disease,  or  by  disappearance,  whether  as- 
sured be  sane  or  insane. 
'  By  their  terms'  the  renewal  certificates  is- 
sued to  deceased  expressly  stated  that  the 
insurance  was  continued  in  force  subject  to 
all  such  conditions  and  warranties,  both  writ- 
ten and  printed,  whether  indorsed  upon  the 
policy  or  attached  thereto,  provided  the  state- 
ments and  warranties  contained  in  such  pol- 
icy indorsed  thereon  or  attached  thereto  re- 
mained and  [119]  were  true  at  the  date  of 
issuing  the  renewal  certificates  and  nothing 
had  occurred,  known  to  assured,  rendering 
the  hazard  greater  or  different  than  origi- 
nally represented. 


Upon  her  return  to  Grand  Kapid'Sy  plain- 
tiff notified  La  Bare,  defendant's-  special 
agent,  of  the  time  and  manner  of  lier  hus- 
band's death  and  through  him  presented  to 
the  company  proofs  of  loss.  Payment  was 
refused  op  the  grounds  before  referred  to, 
and  also  because  notice  was  not  given  nor- 
proofs  of  loss  furnished  accordii^  to  the? 
terms  of  the  policy. 

The  statements  in  insured's  application 
which  defendant  claims  were  false  are  aa 
follows : 

''Statement  14.  I  have  never  made  clailn 
nor  received  indemnity  for  any  accident,  dis- 
ease or  illness,  except  as  follows:  No  excep- 
tions." 

''Statement  16.  My  habits  of  life  are  cor- 
rect and  temperate;  my  hearing  and  vision 
are  unimpaired;  I  have  never  been  aiflleted 
with  hernia,  articular  rheumatism,  cataract, 
any  disease  of  the  eye,  nor  insanity,  and  I 
am  in  sound  condition  mentally  and  phys- 
ically, except  as  follows:     No  exceptions. 

"Statement  17.  I  have  not  been  disabled 
nor  have  I  received  medical  or  surgical  at- 
tention during  the  past  5  years,  except  as 
follows:     No  exceptions." 

In  support  of  its  claim  that  said  statement 
14  was  untrue,  defendant  points  out  the  fol- 
lowing in  plaintiff's  affidavit,  as  beneficiary, 
making  proofs  of  loss: 

"Had  deceased  ever  received  indemnity 
from  a  life,  health,  benefit  or  accident  insur- 
ance company,  association  or  order?  (A^ 
$30  from  Travelers  of  Hartford,  Conn.  In- 
jury to  knee." 

When  and  under  what  circumstances  this 
was  paid  is  not  shown.  La  Bare,  defendant's 
general  agent,  who  assisted  plaintiff  with  her 
proofs  of  loss,  testified  that  deceased  carried 
with  him  a  policy  in  the  Travelers  for  sev- 
eral vears.  Plaintiff  testified  her  husband 
did  not  tell  her  about  his  business  affairs 
and  she  had  [120]  no  knowledge  of  the  col- 
lection of  $30  as  stated.  Manifestly  the  fact 
alleged  to  have  been  misrepresented  has  no 
relation  to  the  cause  of  death.  Under  the 
circumstances  of  this  case,  it  cannot  be  said 
as  a  matter  of  law  that  this  amounted  to  a 
material  and  prejudicial  misrepresentation 
which  necessarily  worked  a  forfeiture  of  the 
policy.  At  most,  it  became  a  matter  for  the 
jury.  Hann  v.  National  Union,  97  Mich. 
513,  66  N.  W.  834,  37  Am.  St.  Rep.  366.  The 
answers  to  statements  16  and  17  are  more 
directly  related  to  the  cause  of  loss  and  in* 
volve  more  serious  consideration. 

It  is  shown  both  by  plaintiff's  testimony 
and  proofs  of  loss  that  deceased  and  expe- 
rienced ill  health  and  received  medical  atten- 
tion at  times  for  several  years  before  his 
death,  although  the  testimony  wavers  some- 
what as  to  the  nature  and  extent  of  his 
troubles.     He  was  an  old  resident  of  Grand 
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lUipids,  65  years  of  age,  an  officer  of  the 
*Orand  Rapids  Brewery  Company,  in  charge 
•of  its  bottling  department,  and  had  been  one 
■of  its  directors  for  over  20  years.  His  health 
had  been  such  that  in  1910  he  visited  Europe 
and  took  baths  at  Bad-Xeuheim,  Germany, 
Jrom  which  he  was  benefited.  When  abroad 
lie  was  treated  by,  and  consulted  with,  two 
[physicians,  Dr.  Pappe,  of  Baden  Neuheim, 
and  Dr.  (Professor)  Mattias,  of  Cologne  and 
Marburg.  In  December,  1911,  at  his  home 
in  Grand  Rapids,  he  suffered  a  severe  illness, 
^accompanied  by  profuse  bleeding  at  the  nose, 
and,  when  Dr.  Hutchinson,  his  physician,  was 
•called,  was  excessively  weak,  breathing  with 
difficulty  and  his  radial  pulse  gone.  He  re- 
vived, under  the  doctor's  treatment,  from 
this  attack,  atAd  his  general  condition  im- 
|im>ved  for  a  time.  In  his  certificate,  which 
was  part  of  plaintiff's  proofs  of  loss,  the 
doctor  certifies  as  follows: 

■*X)ctober  12,  1912.  This  is  to  certify  that 
I  have  treated  Mr.  Paul  Rathman,  deceased, 
mare  or  less  for  [121]  the  past  four  or  five 
jears  and  quite  constantly  during  the  last 
jear  of  his  life. 

^His  illness  was  of  such  a  nature  that  at 
times  he  had  great  difficulty  in  breathing; 
during  this  time  more  or  less  stupor  pre- 
vailed; during  these  attacks  there  were  pe- 
riods of  mental  aberration,  during  which 
time  he  was  certainly  irresponsible. 

"R.  J.  HUTCHINSOW,  M.  D." 

Upon  the  trial  Dr.  Hutchinson  testified 
that  prior  to  the  serious  illness  of  1911  he 
had  not  visited  deceased  professionally  at 
his  home,  but  had  treated  him  at  different 
times  for  four  or  five  years  as  he  would 
*'any  other  person  with  some  minor  ail- 
ment;" that  insured  recovered  from  the  se- 
rious attack  referred  to  and  later  made  visits 
to  the  doctor's  office,  became  better  again, 
and  his  general  condition  improved;  that  he 
was,  however,  weak — not  well — ^and  during 
the  spring  the  doctor  gave  him  a  tonic  to 
build  him  up,  but  did  not  think  he  ever  fully 
recovered.  The  doctor  appears  to  refrain 
from  naming  his  patient's  ailments,  whether 
minor  or  major,  and  seemed  reluctant  to  ad- 
mit on  cross-examination  that  he  had  not 
fully  recovered. 

On  April  27,  1912,  deceased,  accompanied 
by  his  wife,  started  for  Europe,  going  to 
Bad-Neuheim,  where  he  again  took  baths. 
While  abroad  he  became  better  at  times  and 
traveled  some,  but  finally,  while  at  Berlin, 
his  condition  became  serious,  and  a  physi- 
cian was  called  to  attend  him.  On  July  8th 
be  started,  accompanied  by  plaintiff,  for 
Bremen  to  take  ship  for  home.  During  his 
stay  in  Europe  he  was  again  treated  by  Dr. 
Mattias,  at  Marburg,  where  he  remained  for 


two  weeks,  returning  to  Neuheim  again  for 
baths.  The  physician  who  attended  him  in 
Berlin  accompanied  and  cared  for  him  until 
on  board  the  boat  at  Bremen.  His  condition 
had  tiien  become  such  that  it  was  necessary 
to  carry  him  and  he  was  moved  in  an  ambu- 
lance. On  board  the  boat  he  was  out  of 
[122]  his  kead  part  of  the  time — for  about 
three  hours  the  first  night — ^had  difficulty  in 
breathing,  his  heart  bothered  him,  and  he- 
was  at  times  propped  up  in  bed  in  his  state- 
room where  he  remained,  not  being  out  of 
his  berth  except  for  temporary  necessities. 
He  was  rational  at  times  and  at  times  out- 
of  his  head,  said  little,  but  manifested  aiv 
anxiety  to  get  home.  They  occupied  an  out- 
side stateroom  which  opened  upon  a  shortu 
passageway  leading  out  to  the  open  deck, 
around  which  was  a  railing.  On  the  even- 
ing of  July  10th,  at  about  10:05  o'clock,  as- 
sured disappeared  overboard,  under  the  fol- 
lowing circumstances  as  stated  by  plaintiff 
in  her  proofs  of  loss  and  confirmed  by  her^ 
testimony  at  the  trial:  j 

"While  lying  in  my  berth,  I  heard  the  door' 
of  our  cabin  close,  and  I  immediately  fol^ 
lowed  him  to  the  deck  (he  was  clad  in  his^* 
nightshirt)  just  in  time  to  grab  his  hand^ 
his  body  being  on  outside  of  railing,  and  the. 
next  thing  I  heard  was  a  splash  in  the  water: 
We  were  returning  home  from  Europe,  left. 
Bremen  July  9,  1912." 

She  testified  that  at  the  time  she  caught 
him  he  was  over  the  railing,  holding  by  his 
hand  which  she  seized,  but  was  torn  from. 
her  before  the  stew^ard,  who  came  running, 
when  she  screamed,  could  reach  her;  that- 
the  nic^t  was  foggy  and  the  sea  then  rough.. 

Plaintiff  testified,  "No  physician  that  we 
ever  consulted  ever  made  any  statement  as 
to   what   Mr.    Rathman's   trouble   was,"   al> 
though  the  following  appears  in  her  affidavit' 
in  proofs  of  loss: 

"What   diseases   or   ailments   did   the   de-' 
ceased  have  on  or  about  July  10,  1912?  ♦ 

"A.  Specialists  claimed  he  had  kidney 
trouble."  ^ 

Dr.  (or  Professor)  Max  Mattias,  who  made 
an  affidavit  for  her  proofs  of  loss  as  "attend- 
ing physician,"  stated  in  said  affidavit  tliat 
he  was  director  of  the  Medical  University 
clinic  at  Marburg;  that  he  examined  [123] 
deceased  in  private  clinic  at  Cologne  in  1910 
and  at  Marburg  in  1912;  treated  him  in 
May,  June,  and  July,  1912;  that  he  found 
him  afflicted  with  chronic  nephritis,  uremia, 
arterio-sclerosis,  and  hypertrophy  of  the 
heart;  that  the  duration  of  his  last  illneHH. 
waa  "several  years,"  the  predisposing  cauHe 
being  arterio-sclerosis.  Dr.  Vandenburg,  of 
Grand  Rapids,  testified  as  an  expert  that 
chronic  nephritis  is  of  long  duration,  always 
a  few  years  and,  as  a  rule,  many  years;  that 
"it  takes  a  long  time  to  get  a  hypertrophied 
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heart;"  that  in  some  forms  and  stages  of 
nephritis  albumen  is  not  found  in  the  urine, 
while  Dr.  Hutchinson  testified  that  nephritis 
could  not  exist  without  showing  albumen  in 
the  urine;  that  he  made  careful  examination 
of  assured  in  December,  1911,  and  found  no 
trouble  with  the  urine;  that  ther^  is  no  way 
of  telling,  from  an  examination,  how  long 
standing  nephritis  may  have  been,  and  "it 
would  be  guesswork  how  long  that  attack 
had  lasted."  These  matters  upon  which  the 
testimony  is  in  conflict  would,  of  course, 
present  questions  for  a  jury  if  controlling; 
but,  aside  from  this  somewhat  conflicting 
evidence  of  experts  at  the  trial,  the  undis- 
puted evidence  produced  by  plaintiff  shows 
tliat  before,  and  at  the  time,  assured  was 
taken  on  board  the  ship,  he  was  very  ill,  in 
a  serious  condition  requiring  that  he  be 
moved  in  an  ambulance,  his  heart  troubling 
liim  and  breathing  with  difficulty,  his  mind 
affected — "out  of  his  head"  at  times — con- 
;  fined  to  his  stateroom  and  bed  on  board  the 
<  l>oat,  stricken  with  nephritis  and  its  compli- 
cations, the  same  disease  with  which  the  ex- 
pert whom  he  consulted  on  both  his  trips  to 
Europe  found  him  afflicted,  in  a  chronic  con- 
dition, two  years  previous. 
I  This  is  purely  an  iaccident  policy,  covering 
loss  of  life  "irom  bodily  injuries,  not  inten- 
tionally self-inflicted,  which  independently  of 
all  other  causes  arc  [124]  effected  solely  and 
exclusively  by  accidental  means,"  and  it  is 
further  plainly  provided  in  the  contract  of 
insurance  that  the  insurer  shall  not  'be  liable 

4 

for  any  loss  caused  or  contributed  to  by 
illness  or  disease  or  disappearance  or  by 
suicide,  whether  the  assured  be  sane  or  in- 
sane." Tliese  provisions  applied  to  the  facts 
leading  up  to  and  surrounding  the  assured's 
death  present  the  most  meritorious  and  se- 
rious questions  arising  in  the  case. 

I     Incidental   to    and    bearing   directly   upon 

-  thitt  feature  is  the  statement,  made  a  part 

of  the  policy  of  the  insured,   warranted   to 

bo  true,   and   reaffirmed   by  accepting  a   re- 

.newal  certiflcate  in  March,  1912,  that  he  had 
not    been   disabled   nor   received   medical    or 

'surgical  attention  during  the  past  Ave  years. 

,The  materiality  of  the  statement  is  obvious 
in  this  case.  That  such  statements  in  as- 
sured's application,  when  attached  to  and 
made  part  of  the  policy,  are  affirmative  war- 
ranties in  the  contract,  in  accident  as  well 
as  life  insurance,  is  well  settled.  1  May  on 
Insurance  (4th  Ed.)  §§  158,  159;  Bonewell 
V.  North  American  Ace.  Ins.  Co.  167  Mich. 
274,  132  N.  W.  1067,  Ann.  Cas.  1913A  847. 
It  must  be  conceded  as  largely  conjectural 
whether  assured's  death  was  accidental  or 
intcnti<mal  and  suicidal.  There  are  eviden- 
tial facts  in  the  case  persuasive  of  the  latter 
view,  while  the  legal  presumptions  against 
self-destruction  are  in   favor  of  the  former. 


Conceding,  however,  that  it  was  accidental, 
plaintiff  cannot  recover  if  the  accident  was> 
caused  or  contributed  to  by  illness  or  dis- 
ease. The  trial  court  so  held,  but  adopted 
the  view  that  this  was  an  issue  of  fact  for 
the  jury. 

The  burden  of  proof  was  upon  the  plaintiff 
to  prove  accidental  death  within  the  terms  of 
the  policy.  The  question  of  remote  and  proxi- 
mate cause  as  applied  in  negligence  cases  is 
not  controlling  under  the  provisions  [125]  of 
this  contract  of  insurance.  It  may  be  said 
that  the  proximate  cause  of  death  was  fall- 
ing from  the  ship  into  the  ocean  and  drown- 
ing; but  if  there  was  a  causal  relation  be- 
tween the  concededly  serious  illness  witli 
which  the  insured  was  then  suffering  and  the 
fatal  event,  even  if  accidental,  there  can  b« 
no  recovery. 

The  attending  facts  and  circumstances  of 
assured's  death,  and  events  leading  up  to  it, 
are  established  by  plaintiff's  proofs  and  un- 
disputed. There  was  no  question  as  to  the 
proximate  cause  of  death  and  positive  proof 
of  debilitating  disease,  apparently  to  a  point 
of  helplessness,  which  seriously  impaired 
both  his  natural  strength  and  judgment,  and 
the  free,  full,  and  normal  exercise  of  his 
faculties  in  protecting  himself  from  harm  or 
accident,  particularly  when  in  a  strange 
place,  on  shipboard,  traveling  by  sea.  While 
so  traveling,  he  had  been  by  his  illness  con- 
fined to  his  stateroom  and  berth — feeble,  dis- 
tressed in  breathing,  his  heart  troubling  him, 
and  his  mind  unbalanced  at  times.  He  had 
then  been  confined  to  his  bed  most  of  the 
time  for  "about  twenty  days"  with  disease  of 
the  kidneys  designated  by  his  physicians 
^'chronic  nephritis,"  complicated  by  enlarge- 
ment of  the  heart  and  uremia,  a  condition 
resulting  from  retention  in  the  blood  of  waste* 
products  of  the  system  which  would  normal- 
ly be  eliminated  by  the  kidneys.  Al)out  ID 
o'clock  of  the  second  night  out,  which  was 
rough,  dark,  foggy,  and  very  damp,  just 
after  plaintiff  had  lain  down  and  closed  her 
eyes,  he  arose  from  his  berth  and  slipped 
out  upon  deck,  followed  immediately  by 
plaintiff,  who  heard  him  close  the  door,  and 
when  she  overtook  him  he  was  outside  the 
deck  railing,  and  as  she  seized  his  hand  it 
was  torn  from  her,  and  "there  was  a  splash 
in  the  water"  as  he  disappeared.  Tlie  facts 
are  undisputed,  and  the  conclusion  is  un- 
avoidable that  this  catastrophe,  whether  in- 
tentional or  not,  had  causal  connection  "with, 
and  was  attributable  in  [126]  whole  or  in 
part  to,  his  illness  and  the  disease  which  so 
impaired  both  his  normal  mental  and  phys- 
ical ability  to  guard  himself  against  acci* 
dents. 

In  the  case  of  Carr  v.  Pacific  Mut.  L.  Tna. 
Co.  100  Mo.  App.  602,  75  S.  \\ .  180,  plain- 
tiff, while  ill  of  la  grippe  in  a  hospital,  suf- 


RATHMAN  v.  NEW  AMSTERDAM  CASUALTY  CO. 

1B6  Mich,  ns. 


463 


fcring  with  a  high  fever  and  delirious,  es- 
caped from  liis  nurse,  who  had  left  him  for 
a  few  momenta,  and,  jumping  out  of  a  win- 
dow, fell  a  distance  of  20  feet,  receiving 
serious  injuries.  He  brought  action  against 
defendant  on  an  accident  policy  issued  by 
it  to  him  which  by  its  terms  did  not  cover 
or  insure  against  "injuries,  fatal  or  other- 
wise, received  while  or  in  consequence  of 
being  or  having  been  under  the  influence  of 
or  aifected  by,  or  resulting  directly  or  in- 
directly, in  whole  or  in  part,  from  intoxi- 
cants, anaesthetics,  etc.,  ...  or  any  dis- 
ease or  bodily  infirmity,  .  .  ."  etc.  In 
deciding  that  under  this  policy,  aa  applied 
to  the  undisputed  facts,  there  should  have 
been  a  directed  verdict  for  defendant,  the 
court  said  in  part: 

*^We  can  appreciate  the  theory  that  if  the 
individual  is  sick,  and  that  he  merely  suf- 
fers from  an  accident  which  happens  to  him 
while  sick,  but  is  not  brought  about  as  a 
result  of  sudi  sickness,  the  sickness  is  nei- 
ther the  proximate  nor  remote  cause  of  his 
injury.  .  .  .  But  the  question  presented 
under  the  terms  of  the  policy  is  not  whether 
the  plaintiffs  ibickness  was  the  proximate 
and  immediate  cause  of  his  injury,  but 
whether  the  injury  was  directly  or  indirectly 
caused  by  his  disease.  .  .  .  For  the  k*ea- 
sons  given,  we  are  of  the  opinion  that  plain- > 
tifl's  injury  was  the  direct  result  of  his 
sickness;  and  whether  it  was  or  was  not  is 
immaterial,  for  it  cannot  be  denied  that  it 
was  not  at  least  the  indirect  result  of  his 
condition.  In  either  event  the  defendant 
would  not  be  liable  under  the  terms  of  the 
policy." 

We  are  impelled  to  conclude  it  affirmatively 
appears  from  the  undisputed  evidence  in  thid 
ease  tliat  the  assured's  death  was  not  occa- 
sioned by  an  accident  [127]  independent  of 
all  other  causes,  but  was  contributed  to  by, 
and  the  result  of,  the  illness  or  disease  witli 
which  he  was  afflicted. 

The  judgment  is  therefore  reversed,  witli- 
out  a  new  trial. 

Brooke,  G.  J.,  aiid  McAlvay,  Kuhn,  Stone^ 
Ostrander,  Bird,  and  Moore,  JJ.,  concurred. 

NOTE. 

Constniction  of  Clause  in  Accident  In- 
surance Policy  EzccptinK  Death 
Canaed  by  Disease. 

Introductory,  463. 
Death  within  l^xception,  463. 
Death  Not  within  Exception,  464. 
Disease  Caused  by  Accident,  465. 


IntroHuetory. 

It  is  the  purpose  of  this  note  to  review 
the  recent  decisions  involving  the  construc- 


tion of  a  clause  in  an  accident  insurance 
policy  excepting  doath  caused  by  disease. 
Tite  earlier  cases  on  this  question  are  col- 
lected in  the  notes  to  White  v.  Standard  L. 
etc.  Ins.  Co.  5  Ann.  Gas.  83,  and  Gary  v. 
Preferred  Ace  Ins.  Co.  115  Am.  St.  Rep.  997. 

DeatJi  tcithin  Exception* 

It  has  been  held  in  a  number  of  recent 
caaes  that  wh«re  the  death  of  a  person  in- 
sured against  accident  is  caused  by  the  con- 
currence of  a  pre-existing  disease  and  an 
accidental  injury,  the  insurer  is  not  liable 
under  a  policy  exempting  the  jinsurer  from 
liability  for  death  caused  by  disease.  New 
Amsterdam  Casualty  Co.  v.  Shields,  155  Fed. 
54,  86  C.  C.  A.  122;  Stokely  v.  Fidelity,  etc. 
Co.  193  Ala.  90,  69  So.  64,.L.R.A.1915E  955 
(death  of  insured  while  under  influence  of 
anaesthetic  administered  for  purpose  of  clos- 
ing wound  which  was  opened  by  fit  of  vomit- 
ing' and  coughing  four  or  five  days  after 
operation  for  appendicitis) ;  Stanton  v. 
Travelers'  Ins.  Co.  S3  Conn.  708,  78  Atl.  317, 
34  L.Il.A.(N.S.)  445  (appendix  of  insured  in 
abnormal  condition  so  that  strain  resulting 
from  carrying  baskets  of  soil  oauaed  death) ; 
Crandall  v..  Continental  Casualty  Co.  179  111. 
App.  330  (death  caused  by  choking  and  con- 
sequent rupture  of  abcess  in  oesof^agus) ; 
Robison  v.  United  States  Health,  etc.  Ins. 
Co.  192  111.  App.  475;  Binder  v.  National 
Masonic  Ace  Assoc.  127  la.  25,  102  N.  W. 
190  (death  resulting  from  fall  causing  rup- 
ture of  artery  which  was  in  diseased  condi- 
tion) ;  Keen  v.  C<Hitinental  Casualty  Co.  (la.) 
154  N.  W.  409;  ^tna  Ij.  Ins.  Go.  v.  Bethel, 
140  Ky.  609,  131  S.  W.  523;  Thomas  v. 
Fidelity,  etc.  Go.  106  Md.  299,  67  Atl.  250 
(death  resulting  from  injury  to  ankle  which 
would  have  been  trifling  but  for  arterio- 
sclerosis from  which  insured  suffered ) ; 
Skinner  v.  Commercial  Travelers'  Mut.  Ace, 
Assoc.  (Mich.)  157  N.  W.  106;  Ward  v. 
^tna  L.  Ins.  Co.  85  Xeb.  471,  123  N.  W. 
456.  See  also  Shanbcrg  v.  Fidelity,  etc.  Co. 
143  Fed.  651,  afiirmed  158  Fed.  1,  85  C.  C.  A. 
343,  19  L.R.A.(N.S.)  1206;  Preferred  Ace. 
Ins.  Co.  v.  Patterson,  213  Fed.  595,  130  C. 
C.  A.  175;  Maryland  Casualty  Co.  v.  Mor- 
row, 213  Fed.  590,  130  C.  C.  A.  179,  52 
L.R.A.(N.S.)  1213  (death  resulting  from 
diabetes  and  from  gangrene  caused  by  in- 
jury to  toe).  And  see  the  reported  case. 
*  Where  the  only  evidence  of  an  accident 
was  the  presence  of  a  bruise  on  the  shin  of 
the  insured,  and  his  death  was  produced  by 
'  Bright's  disease  and  by  valvular  heart 
trouble,  it  was  held  that  a  verdict  should 
have  been  directed  for  the  insurer  in  an  ac- 
jtion  on  a  policy  insuring  against  death  re- 
I suiting  alone  from  injuries  through  external, 
violent,  and  accidental  means.  National 
Assoc,  of  Ry.  Postal  Clerks  v.  Scott,  155  Fed. 
92,  83  G.  G.  A.  652.    And  under  a  similar 
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clause  it  lias  been  held  that  where  the  deatli 
of  the  insured  resulted  from  erysipelas  the 
insurer  was  not  liable  in  the  absence  of  evi- 
dence showing  that  the  erysipelas  was  caused 
by  an  injury.  McAuley  v.  Casualty  Co.  of 
America,  37  Mont.  256,  &6  Pac.  131. 

Death  Not  within  Exception, 

The  mere  fact  that  the  insured  is  afflicted 
with  some  disease  at  the  time  of  an  injury 
resulting  in  his  death  does  not  operate  to 
bring  the  case  within  an  exception  in  an 
accident  insurance  policy  of  death  caused  by 
disease  where  the  diseased  condition  has  no 
causal  connection  with  the  injury  or  death 
resulting  therefrom.  Stanton  v.  Travelers' 
Ins.  Co.  83  Conn.  708,  78  Atl.  317,  34  L.R.A. 
( N.8. )  447 ;  Robison  v.  United  States  Health, 
etc.  Ins.  Co.  192  111.  App.  475;  Keen  v.  Con- 
tinental Casualty  Co.  (la.)  154  N.  W.  409; 
.^tna  L.  Ins.  Co.  y.  Bethel,  140  Ky.  e09,  131 
S.  W.  523;  Skinner  v.  Commercial  Travelers* 
Mut.  Ace.  Assoc.  (Mich.)  167  N.  W.  105. 
See  also  Fidelity,  etc.  Co.  v.  Cooper,  137  Ky. 
544,  126  S.  W.  Ill  ;<  Vernon  v.  Iowa  State 
Traveling  Men's  Assoc.  158  la.  597,  138  N. 
VV.  696;  Beile  v.  Travelers'  Protective  Assoc. 
155  Mo.  App.  629,  135  S.  W.  497  (death  re- 
sulting from  acute  dilatation  of  heart  caused 
by  administering  chloroform  prior  to  surgi- 
cal operation).  Thus  in  Vernon  v.  Iowa 
State  Traveling  Men's  Assoc,  supra,  in  con- 
struing a  clause  in  an  accident  insurance 
contract  which  exempted  the  insurer  from 
liability  for  the  death  of  the  insured  where 
he  was  afflicted  with  disease,  the  court  said: 
"While  what  is  known  as  article  6,  section  6 
of  the  contract  is  somewhat  obscure,  it  would 
not  do  to  hold  that  no  recovery  could  bo 
had  on  the  certificate  if  the  assured  was 
afflicted  with  any  disease  or  bodily  or  mental 
infirmity,  either  at  the  time  he  received  his 
injuries  or  at  the  time  of  death.  Very  few 
persons  are  free  from  some  form  of  disease 
or  bodily  infirmity,  and  if  a  condition  of  that 
kind,  without  reference  to  its  causal  connec- 
tion with  death,  should  be  held  a  bar  to  re- 
covery, the  proposed  insurance  would  be  a 
delusion  and  a  snare.  Such  conditions  as  we 
here  find  are  to  be  construed  most  strongly 
against  the  insurer;  and,  taken  together,  we 
think  they  must  be  held  to  apply  to  such 
diseases  or  bodily  or  mental  infirmity  as  in 
some  manner  contribute,  directly  or  indirect- 
ly, either  to  the  injury  or  to  the  death.  Un- 
less there  be  such  contribution,  then  the 
death,  loss  of  limb,  etc.,  cannot  result  either 
wholly  or  partially,  directly  or  indirectly, 
therefrom.  In  other  words,  the  disease  or 
bodily  infirmity  must  be  a  cause  or  one  of 
the  causes  of  the  injury  or  death,  and  it  is 
not  enough  to  defeat  recovery  to  show  either 
disease  or  bodily  or  mental  infirmity.  Binder 
y.  National  Masonic  Ace.  Assoc.  127  la.  25.'* 


In  a  number  of  cases  it  has  been  held  that 
where  the  insured  is  affected  with  a  predis- 
posing cause  of  death  which  but  for  the  acci- 
dental injury  suffered  by  him  probably  would 
not  necessarily  result  fatally,  the  insurer  i» 
liable,  the  exception  not  applying.  Patter- 
son V.  Ocean  Ace.  etc.  Corp.  25  App.  Caa. 
(D.  C.)  46;  Fidelity,  etc.  Co.  v.  Meyer,  106 
Ark.  91,  152  S.  W.  995,  44  L.R.A.(N.S.) 
493  (insured  accidentally  thrown  against 
iron  guard  on  seat  of  wagon  receiving  bruise 
causing  rapid  growth  of  latent  cancer  result- 
ing in  death)  ;  Hall  v.  General  Ace.  Assur* 
Corp.  16  Ga.  App.  66,  85  S.  E.  600;  Driskell 
v.  U.  S.  Health,  etc.  Ins.  Co.  117  Mo.  App. 
362,  93  S.  W.  880;  Hooper  y.  Standard  L. 
etc.  Ins.  Co.  166  Mo.  App.  209,  148  S.  W. 
116;  Moon  v.  Order  of  United  Commercial 
Travelers  of  America,  96  Neb.  65,  Ann.  Cas^ 
1916B  222,  146  N.  W.  1037,  52  L.R.A.(N.S.) 
1203  (fall  causing  rupture  of  heart  which, 
was  affected  by  age).  Thus  in  the  case  last 
cited  it  was  said :  "It  is  seriously  contended 
that  the  walls  of  the  heart,  the  left  and 
right  auricles,  were  more  or  less  thinned  by 
the  effect  of  advancing  years,  and  it  is  ar- 
gued that  because  of  their  condition  the 
order  should  not  be  held  liable.  To  this  it 
may  be  said  that,  if  the  insurance  is  to  be 
defeated  because  of  the  fact  that  the  walls 
of  the  heart  grow  thinner  by  advancing  age,, 
or  the  arteries  become  sclerosed,  or  the  valves 
of  the  heart  act  improperly,  and  this  condi- 
tion is  the  result  of  age,  then  the  collection 
of  insurance  money  may  nearly  always  be 
defeated  by  the  effect  of  increasing  years 
which  change  the  condition  of  the  assured. 
We  do  not  believe  this  to  be  the  policy  of 
the  law.  If  it  was  the  policy  of  the  law  it 
would  permit  the  defeat  of  meritorious  cafies. 
It  would,  in  effect,  allow  an  association  of 
this  sort  to  conduct  a  business  and  to  fur> 
nish  salaries  to  those  engaged  in  managing 
the  affairs  of  the  association,  and  it  would 
give  the  members  of  such  an  association  and 
their  families  nothing  upon  which  there 
might  be  any  reliance.  It  is  contended  by 
the  defendant  that  the  provisions  of  section 
6  of  article  VI  should  not  cover  or  extend 
to  any  death  unless  the  injury  which  pro- 
duces the  death  ih  external,  accidental,  and 
the  proximate  and  only  cause  of  the  death. 
It  is  also  contended  by  the  defendant  that 
the  death  was  in  consequence  of  disease,  and 
that  it  was  caused  wholly  or  in  part  by 
bodily  infirmity,  and  that  the  injury  received 
was  not  the  proximate,  sole  and  only  cause 
of  the  death.  This  would  seem  to  bring  us 
to  the  question  whether  the  beneficiary  of  an 
elderly  person  who  dies  because  of  the  injury 
received  through  an  accident  can  recover  any- 
thing if  the  organs  of  the  body  are  affected 
by  the  age  of  the  assured.  When  the  mem- 
bership is  created  it  must  be  known  that  the 
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member  will  grow  old  if  he  lives,  and  that 
the  organs  of  his  body,  including  the  heart, 
lungs  and  kidneys,  are  likely  to  be  aifected 
in  time,  and  that  the  assured  will  be  unable 
to  resist  in  his  old  age  the  force  of  an  acci- 
dent which  he  might  have  successfully  re- 
sisted at  on  earlier  period.  Dr.  W.  O.  Henry, 
a  witness  for  the  defendant,  testified  that 
the  rupture  of  the  auricle  would  produce 
death,  also  that  it  would  not  be  possible  for 
external  violence  to  produce  such  a  rupture 
in  a  normal  heart  as  he  found.  The  effect 
of  this  evidence,  it  is  contended  by  the 
defendant,  releases  the  company  from  liabili- 
tv,  for  the  reason  that  it  tends  to  show  that 
the  disease  which  thinned  the  wall  of  the 
auricle  made  the  death  possible,  and  in  that 
way  that  such  disease  contributed  to  it,  and 
that  death  was  not  'occasioned  by  a  bodily 
injury  effected  through  external  violence  anii 
external  means  alone  and  independent  of  all 
other  causes.*  ....  For  anything  that  ap- 
pears in  the  evidence,  the  deceased  might 
have  lived  many  years  but  for  the  accident. 
We  are  of  the  opinion  that  the  fall  was  the 
proximate  cause  of  his  death,  and  that  the 
injury  sustained  is  within  the  conditions  of 
membership  as  set  out  in  the  certificate." 

And  in  Driskell  v.  U.  S.  Health,  etc.  Ins. 
Co.  117  Mo.  App.  362,  93  S.  W.  880,  the  court 
9aid,  in  construing  a  clause  in  an  accident 
insurance  policy  making  the  insurer  liable  in 
case  of  the  death  of  the  insured  where  it 
resulted  solely  from  an  accidental,  violent 
and  external  injury :  "The  important  question 
that  may  arise  under  certain  possible  phases 
of  proof  is  this:  What  is  meant  by  the  term, 
'If  death  should  result  solely  from  such  in- 
juries?' We  think  the  only  reasonable  in- 
terpretation to  be  placed  upon  this  clause  is 
to  say  that  the  injury  must  stand  out  as  the 
predominant' factor  \v  the  production  of  the 
result  and  not  that  it  must  have  been  so 
virulent  in  character  as  necessarily  and  in* 
evitably  to  have  produced  that  result  regard- 
less of  all  other  conditions  and  circumstances. 
People  differ  so  widely  in  health,  vitality 
and  ability  to  resist  diseases  and  injury,  that 
what  mav  mean  death  to  one  man  would  be 
comparatively  harmless  to  another  and, 
therefore,  the  fact  that  a  given  injury  may 
not  be  generally  lethal  does  not  pre^'ent  it 
from  becoming  so  under  certain  conditions; 
and  if,  under  the  peculiar  temperament  or 
condition  of  health  of  individual  upon  whom 
it  is  inflicted,  such  injury  appears  as  the 
active,  efficient  cause  that  sets  in  motion 
agencies  that  result  in  death,  without  the  in- 
tervention of  any  other  independent  force, 
then  it  should  be  regarded  as  the  sole  and 
proximate  cause  of  death.  The  fact  that 
the  physical  infirmity  of  the  victim  may  be  a 
neeessarv  condition  to  the  result  does  not 
deprive  the  injury  of  its  distinction  as  the 
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sole  producing  cause.  In  such  case,  disease 
or  low  vitality  do  not  arise  to  the  dignity 
of  concurring  causes,  but,  in  having  deprived 
nature  of  her  normal  power  of  resistance  to- 
attack,  appear  rather  as  the  passive  allies 
of  the  agencies  set  in  motion  by  the  injury.*' 

It  is  a  question  for  the  jury  to  determine 
whether  the  death  of  the  insured  was  caused 
proximately  by  the  injury,  so  aa  to  bring 
the  case  within  the  terms  of  the  policy. 
Patterson  v.  Ocean  Ace.  etc.  Corp.  26  App. 
Cas.  (D.  C.)  46;  New  Amsterdam  Casualty 
Co.  V.  Shields,  155  Fed.  54,  86  C.  C.  A. 
122;  Illinois  Commercial  Men's  Assoc,  v. 
Parks,  179  Fed.  794,  103  C.  C.  A.  286; 
Hall  V.  General  Ace.  Assur.  Corp.  16  Ga. 
App.  66,  85  8.  E.  600;  Continental  Casu- 
alty Co.  V.  Hunt,  90  S.  W.  1056,  2a 
Ky.  L.  Rep.  1006;  Johnson  v.  Continental 
Casualty  Co.  122  Mo.  App.  369,  99  S.  W.  473 ; 
Beile  v.  Travelers*  Protective  Assoc.  155  Mo. 
App.  629,  136  S.  W.  497;  Rheinheimer  v. 
Aetna  L.  Ins.  Co.  77  Ohio  St.  360,  83  N. 
E.  491,  15  L.R.A.(N.S.)  245.  In  Hall  v. 
General  Ace.  Assur.  Corp.  supra,  it  was  held 
to  be  for  the  jury  to  declare  what  was  the 
proximate  cause  of  death,  where  it  appeared 
that  the  insured,  who  was  a  large  man 
seventy -two  years  of  age  and  had  an  incur- 
able chronic  case  of  interstitial  Bright's  dis- 
ease, in  starting  to  cross  a  street  stepped  off 
the  curbing  into  the  street  and  slipped  and 
fell  from  which  death  resulted. 

In  U.  S.  Casualty  Co.  v.  Griffis  (Ind.)  114 
X.  £.  83,  it  was  held  that  ptomaine  poison 
resulting  from  eating  tainted  mushrooms 
was  not  a  disease  so  as  to  bar  a  recovery  for 
death  caused  thereby  under  a  clause  in  an 
accident  policy  excepting  death  caused  by 
disease. 

Disease  Caused  by  Accident, 

Where  the  death  of  the  insured  is  caused 
by  a  disease  which  is  itself  the  direct  result 
of  an  accidental  injury,  a  clause  in  an  ac* 
cident  insurance  policy  excepting  from  its 
provisions  a  death  caused  by  disease  does  not 
apply  and  the  insurer  is  liable.  Except  as 
otherwise  noted  the  following  cases  are  those 
in  which  blood  poisoning  followed  the  injury 
to  the  insured:  New  Amsterdam  Casualty  Co. 
T.  Shields,  155  Fed.  54,  85  C.  C.  A.  122 
( death  from  appendicitis  caused  by  injury ) ; 
Stanton  v.  Travelers'  Ins.  Co.  83  Conn.  708, 
78  Atl.  317,  34  L.R.A.(N.S.)  445  (rule 
recognized  but  held  not  applicable) ;  New 
Amsterdam  Casualty  Co.  v.  Mays,  43  App. 
Cas.  (D.  C.)  84;  Central  Ace.  Ins.  Co.  v. 
Rembe,  220  111.  151,  77  N.  E.  123,  110  Am. 
St.  Rep.  235,  5  L.R.A.(N.  S.)  933,  5  Ann.  Cas. 
155;  Robison  v.  United  States  Health,  etc. 
Ins.  Co.  192  111.  App.  475  (  death  from 
valvular  trouble  of  heart  caused   by  lifting 
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stove) ;  CaldvvcU  v.  Iowa  State  Traveling 
Men's  AsBoc.  156  la.  327,  136  X.  VV.  678, 
(death  from  traumatic  erysipelas  resulting 
from  abrasion  of  skin  on  cheek) ;  Ballagh  v. 
Interstate  Business  Men's  Ace.  Assoc.  (la.) 
155  X.  W.  241;  Continental  Casualty  Co.  v. 
Colvin,  77  Kan.  561,  95  Pac.  565  (death  from 
pneumonia  following  injury)  ;  Fidelity  Co. 
V.  Cooper,  137  Ky.  544,  126  S.  W.  Ill  (death 
from  pneumonia  following  injury  to  chest)  ; 
National  L.  etc.  Ins.  Co.  v.  Cox  (Ky,)  192 
6,  W.  636  (death  from  pneumonia  caused  by 
fall  down  stairway)  ;  Skinner  v.  Commercial 
Travelers'  Mut.  Ace.  Assoc.  (Mich.)  157  X. 
W.  105;  Rathjen  v.  Woodmen  Ace.  Assoc.  93 
Xeb.  629,  141  X.  W.  815;  Rheinheimer  v. 
Aetna  L.  Ins.  Co.  77  Ohio  St.  360,  83  X.  E. 
491,  15  L.R.A.(X.  S.)  245;  Cary  v.  Preferred 
Ace.  Ins.  Co.  127  Wis.  67,  7  Ann.  Caa.  484, 
106  X.  W.  1055,  115  Am.  St.  Rep.  997,  5 
L.R.A.(X.  S.)  926;  French  v.  Fidelity,  etc. 
Co.  135  Wis.  259,  115  X.  W.  869,  17 
L.R.A.(X.  S.)  1011;  Matter  of  Etherington 
(1909)  1  K.  B.  (Eng.)  591  (death  caused  by 
pneumonia  following  fall  from  horse  and 
subsequent  exposure).  Thus  in  Continental 
Casualty  Co.  v.  Colvin,  supra,  it  was  said: 
''It  is  further  contended  that  the  death  of 
the  insured  was  not  caused  solely  by  the  in- 
jury, but  resulted  in  part  by  infection,  by 
pneumonia,  and  other  causes  which  under 
the  terms  of  the  policy  would  prevent  any 
recovery,  or  at  least  would  reduce  the 
amount  which  the  beneficiary  was  entitled 
to  recover  to  one-fourth  of  the  principal  sum 
named  in  the  policy.  An  injury  may  be 
said  to  be  the  sole  producing  cause  of  death 
when  it  stands  out  as  the  predominating 
factor  in  the  production  of  the  result.  It 
need  not  be  so  violent  and  virulent  as 
necessarily  and  inevitably  to  produce  the 
result  regardless  of  all  other  circumstances 
and  conditions.  Tlie  active  efficient  canse 
that  sets  in  motion  a  train  of  events  which 
bring  alx>ut  a  result  without  the  intervention 
of  any  force  from  a  new  and  independent 
source  may  be  regarded  as  the  direct  and 
proximate  cause.  If  the  immediate  cause  of 
death  is  a  disease  produced  wholly  by  an  in- 
jury, the  death  must  be  attributable  to  the 
injury  and  not  to  the  disease.  In  this 
case  the  insured  was  a  strong  young  man,  in 
vigorous  health  at  the  time  he  received  the 
injury,  and  his  condition  thereafter  was 
clearly  traceable  to  the  injury  as  the  effective 
and  producing  cause  thereof.  It  must,  there- 
fore, be  held  tliat  the  injury  was  the  sole 
cause  of  his  death." 

And  in  Gary  v.  Preferred  Ace.  Ins.  Co.  127 
Wis.  67,  7  Ann.  Cas.  484,  106  X.  W.  1055, 
115  Am,  St.  Rep.  997,  5  L.R.A.(X.  S.)  926. 
it  was  said:  "Another  exemption  agreed  upon 
by  the  parties  is  that  defendant  sliould  not 
be  liable  for  death  'resulting,  either  directly 


or  indirectly,  w^holly  or  in  part,  from  .  .  . 
bodily  infirmity  or  disease  of  any  kind.'  The 
facts  as  found  exclude  the  idea  that  ^Ir 
Cary  was  afBicted  with  any  bodily  infirmity 
or  disease  other  than  septicaemia  induced  b^* 
bacterial  infection  entering  through  the 
abrasion  of  the  skin.  The  exemption  mani- 
festly cannot  apply  to  this  bodily  infirmity  or 
disease,  the  result  of  the  accident;  for,  if  it 
were  treated  as  within  the  exemption,  then 
it  would  be  difficult  to  conceive  of  liability 
under  any  circumstances  under  insurance 
against  effects  of  bodily  injury  caused  solely 
by  external,  violent,  and  accidental  means. 
In  the  very  nature  of  things  injury  resulting 
from  such  an  accident  must  be  accompanied 
by  some  bodily  infirmity  in  the  general  sense, 
and  probably  by  disease  in  some  form  and 
degree,  which  in  some  mea;sure  contribute  to 
the  resulting  disability  or  death." 


V. 


BROWNING  ET  AL. 


Mississippi  Supreme  Court — July  13,  1914. 


107  Miss.  729;  06  So.  M32. 


Adoption  —  Effect  —  Right     to     Inherit 
from  Foster  Parent. 

An  adopted  child  cannot  take  property  by 
descent  from  its  adoptive  parents,  except  un- 
der Code  1906,  §  642,  providing  that  an 
adopted  child  shall  be  entitled  to  all  the 
benefits  proposed  by  the  petitioner  to  be 
granted  and  conferred  in  the  petition  for 
adoption. 

[See  118  Am.  St.  Rep,  684.] 
What  Law  Governs  —  Adoption  in  For- 
eign State. 

Since  the  descent  of  lands  in  Mississippi  is 
governed  by  the  laws  of  that  state,  under 
which  an  adopted  child  may  not  inherit  from 
foster  parents  unless  so  specified  in  the  peti- 
tion for  adoption,  where  a  child  was  legally 
adopted  in  Kentucky,  where  she  could  in* 
herit  real  property  from  her  foster  parents, 
under  a  petition  which  did  not  give  her  such 
right  in  Mississippi,  where  her  foster  parents 
resided,  she  has  no  interest  in  the  land  of 
her  foster  father  in  Mississippi,  which  on 
his  death  without  natural  children  descends 
to  his  widow. 

fSee  16  Ann.  Cas.  779;  118  Am.  St.  Rep. 
685.] 

Sanie. 

The  courts  of  Mississippi  are  not  required 
to  recognize  rights  flowing  from  the  status 
of  adoption  created  in  Kentucky,  with  refer- 
ence to  the  inheritance  of  land  in  Mississippi 
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by  children  adopted  in  Kentucky;  the  laws 
01  which  state  on  the  subject  are  inconsistent 
with  those  of  Mississippi  governing  the  same 
matter. 

Jndgmeiit  — •  Res  Judicata  —  Decree  on 
Issue  Voluntarily  Submitted. 

Where,  in  a  suit  for  partition,  the  widow 
of  one  of  the  heirs  was  complainant  and  her 
adopted  daughter  a  defendant,  and  in  that 
suit  the  widow  voluntarily  submitted  her 
rights,  as  against  such  daughter,  to  adjudi- 
cation, and  the  court  having  jurisdiction  of 
the  parties  and  subject-matter  erroneously 
determined  that  the  adopted  daughter  was 
entitled  to  inherit  a  part  of  the  land  from 
her  father,  such  decree,  not  having  been  ap- 
pealed from,  and  the  time  to  appeal  having 
expired,  is  conclusive  and  res  judicata  of 
til  at  issue. 

Adoption  -*  Inheritance  from  Adopted 
CUld  —  Property  Doriwed  from  Fos- 
ter Parents. 

Property  inherited  by  an  adopted  child 
from  its  foster  parents  goes  to  it  m  fee,  and 
on  its  death  descends  according  to  the  law 
of  descent  and  distribution  to  its  blood  rela- 
tives to  the  exclusion  of  the  parents. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Sunflower 
county:  Thomas,  Chancellor. 

Action  by  Mary  Browning  et  al.,  plaintiffs, 
against  J.  B.  Fisher,  defendant.  Judgnient 
for  plaintiffs.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmsd. 

Flowers,  Alewcmder  d  Brown  for  appellant. 
D.  M.  Quinn,  «/.  Holmes  Baker  and  S*  F. 
Davis  for  appellees. 

[730]  Owen,  J. — On  the  15th  day  of  July, 
1901,  Church  W.  Rule  and  his  wife  Lula  A. 
Rule,  who  were  then  living  and  having  their 
domicile  in  Sunflower  county,  Mississippi, 
and  then  being  without  children,  and  being  in 
the  state  of  Kentucky,  presumably  on  a  visit 
there,  in  Kentucky,  on  said  date  signed  what 
is  called  in  the  record,  ''articles  of  adoption. ** 
This  was  a  contract  merely,  signed  jointly  by 
Church  W.  Rule  and  his  wife  on  the  one  part 
and  the  Louisville  Baptist  Orphans'  Home,  by 
its  president,  on  the  other  part,  by  which 
Church  W.  Rule  and  his  wife,  Lula  A.  Rule, 
are  said  to  have  adopted  a  child,  then  about 
three  years  of  age,  and  an  inmate  of  said 
institution,  named  Lula  May  Browning.  By 
ihh  contract  the  said  Rule  and  wife  obligated 
themselves  to  adopt  the  said  infant,  Lula  May 
Browning,  "and  do  hereby  adopt  said  Lula 
May  Browning,  and  covenant  with  said  Louis- 
ville Baptist  Orphans'  Home  that  said  Lula 
May  Browning  [731]  shall  bear  from  this 
time  forward  the  same  legal  relation  to  them 
as  if  slie  had  been  born  unto  them,  and  were 
their  child,  especially  as  to  such  property  as 
would  descend  to  her  were  she  their  child." 


After  signing  said  articles  of  adoption. 
Church  W.  Rule  and  his  wife  took  the  said 
infant  to  their  home  in  Sunflower  county, 
Mississippi,  and  there  it  occupied  the  relation 
of  a  child  to  them,  and  was  treated  by  them 
as  their  child,  up  to  the  time  of  their  deaths, 
respectively. 

It  appears  that  the  Louisville  Baptist  Or- 
phans' Home  was  chartered  and  incorporated 
by  an  act  of  the  general  assembly  of  Ken- 
tucky, approved  January  28,  1870  (Laws 
1869-70,  ch.  197),  and  amended  by  an  act 
approved  January  31,  1880  .(Laws  1879-80, 
ch.  108),  and  that  by  virtue  of  its  charter  it 
was  invested  with  all  the  rights  of  parents 
and  natural  guardians  of  any  child  committed 
to  its  care,  and  that  it  was  also  empowered 
to  permit  any  suitable  person  to  adopt  any 
child  in  its  custody  and  control  as  their  own 
child  upon  proper  covenants  in  writing  being 
executed  by  such  persons  and  its  president, 
and  acknowledged  or  proven  in  the  clerk's 
office  of  Jcfl'erson  county,  Kentucky,  as  deeds 
may  be,  and  by  the  amendment  of  1880  to  this 
charter  it  was  provided  that  by  the  articles  of 
adoption,  when  executed  and  recorded,  "such 
child  shall  become  the  heir  at  law  of  such 
person  so  adopting  him  or  her,  and  be  as 
capable  of  inheriting  as  though  he  or  she  were 
the  child  of  such  persons,"  etc.  It  appears 
also  that  the  supreme  court  of  Kentucky  has 
held  this  act  of  incorporation  constitutional, 
and  that  when  this  contract  was  executed  it 
amounted  there  to  a  complete  adoption,  and 
authorized  the  child  adopted  to  inherit  as  if 
it  were  the  natural  child  of  its  parents. 

We  remark  that  the  present  Constitution 
of  Kentucky  has  a  provision  similar  to  sec- 
tion 90  of  our  own  Constitution,  which  forbids 
that  any  special  laws  shall  be  passed  on  the 
subject  of  adoption,  and  other  things,  but  this 
Constitution  of  Kentucky  was  adopted  after 
the  act  of  incorporation  [732]  aforesaid  of 
the  Louisville  Baptist  Orphans'  Home,  with 
a  saving  clause,  and  we  do  not  think  that  it 
repealed  that  act. 

On  August  9,  1898,  Mrs.  Mary  J.  Rule,  the 
mother  of  Church  W.  Rule,  living  in  Sun- 
flower county,  Mississippi,  died  and  left  a 
considerable  body  of  land,  which  descended  on 
her  death  to  her  children,  two  of  whom  were 
then  living,  and  to  the  heirs  of  the  two  of  her 
children  then  dead.  Mrs.  Mary  J.  Rule  was 
survived  by  one  son,  J.  W.  Rule,  and  a  daugh- 
ter, Emma.  Her  son,  J.  H.  Rule,  who  died 
after  she  did,  was  survived  by  his  widow, 
Mary  Maude  Rule,  and  her  daughter,  then 
an  infant,  Johnnie  Floyce  Rule,  and  her  son, 
Church  W.  Rule,  who  died  after  his  mother 
did,  was  survived  by  his  widow,  Lula  A. 
Rule,  and  the  adopted  child,  Lula  May  Brown- 
ing Rule.  On  IVIarch  2,  1903,  J.  W.  Rule,  the 
surviving  son  of  Mrs.  Mary  J.  Rule,  and  the 
widows  of  his  two  deceased  brothers,  to  wit/ 
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Mrs.  May  Maude  Rule,  the  widow  of  John 
Rule,  and  Mrs.  Lula  A.  Rule,  the  widow  of 
Church  W.  Rule,  filed  in  the  chancery  court 
of  Sunflower  county,  Mississippi,  a  hill  to 
which  they  made  defendants  Emma  Rule,  the 
surviving  daughter  of  Mary  J.  Rule,  an  adult, 
and  the  two  minors,  Johnnie  Floyce,  the 
daughter  of  Mrs.  May  Maude,  the  widow  of 
John  Rule,  and  Lula  May  Browning  Rule. 
The  object  of  this  hill,  and  its  sole  purpose 
was  to  partition  the  lands  of  Mrs.  Mary  J. 
Rule  between  her  surviving  son  and  daughter 
and  the  heirs  of  her  deceased  sons,  J.  W.  Rule 
and  Church  W.  Rule,  and  the  bill  prayed  for 
a  division  of  said  lands  of  Mrs.  Mary  J.  Rule 
into  four  parts;  that  is,  one  part  might  be 
set  aside  to  J.  W.  Rule,  and  another  part  to 
Emma  Rule;  one  part  to  the  widow  of  John 
H.  Rule,  and  her  daughter,  Johnnie  Floyce 
Rule,  jointly,  and  the  fourth  part  to  be  set 
aside  to  Lula  A.  Rule,  and  the  child,  Lula 
May  Browning  Rule. 

The  bill  of  complaint  thus  filed  contains  the 
following  statement,  with  reference  to  the 
position  of  Lula  May  Browning  Rule: 

[733]  ''The  said  minor,  Lula  May  Brown- 
ing Rule  was  never  adopted  by  any  proceed- 
ings in  court,  according  to  the  laws  of  the 
state  of  Mississippi,  but  the  said  Church  W. 
Rule  and  his  wife,  Lula  A.  Rule;  made  their 
certain  contract  in  writing  with  the  Louisville 
Baptist  Orphans'  Home,  bearing  date  the  15th 
day  of  July,  1001,  executed  in  triplicate,  and 
signed  by  said  Church  W.  Rule  and  Lula  A. 
Rule  and  the  said  Louisville  Baptist  Orphans' 
Home.  By  the  said  contract  it  was  agreed 
that  the  said  Church  W.  Rule  and  his  wife, 
Lula  A.  Rule,  should  adopt,  and  they  did 
thereby  adopt,  the  said  minor,  whose  name 
at  that  time  was  Lula  May  Browning,  and 
that  the  said  Lula  May  Browning  should, 
from  that  time  forth,  bear  the  same  relation 
to  the  said  Church  W.  Rule  and  his  wife, 
Lula  A.  Rule,  as  if  she  had  been  born  unto 
them  and  were  their  child,  especially  as  to 
such  property  as  would  descend  to  her  if  she 
were  their  child.  Complainants  herewith  file 
a  copy  of  this  contract  as  part  of  this  bill, 
and  mark  the  same  'Exhibit  A.'  Complain- 
ants allege  that  from  that  time  up  to  the  time 
of  the  death  of  the  said  Church  W.  Rule,  the 
said  Church  W.  Rule  and  his  said  wife  have 
had  the  care,  custody,  and  control  of  said 
minor,  and  the  said  child  is  now  in  the  care 
and  custody  of  said  Lula  A.  Rule.  Your  com- 
plainants are  advised  that  by  said  articles  of 
adoption,  although  there  had  been  no  proceed- 
ings in  the  courts,  the  said  child  is  entitled 
to  have  a  child's  part  in  the  said  estate  of 
f'hurch  W.  Rule,  but  complainant  Lula  A. 
Rule,  submits  this  question  for  decision  of 
this  court.  The  said  Lula  A.  Rule  is  now  the 
legally  appointed  guardian  of  the  said  Lula 
May  Browning  Rule;  the  said  Johnnie  Floyce 


has  no  guardian.  It  is  a£ked  that  your  Honor 
may  adjudicate  whether  the  said  minor,  Lula 
May  Browning  Rule,  has  an  interest  in  said 
estate." 

The  suit  in  which  this  bill  was  filed  is 
called  cause  No.  1100  in  the  record,  being  so 
numbered  on  the  chancery  court  docket  of 
Sunflower  county. 

[734]  The  prayer  of  the  bill,  among  other 
things,  is: 

"That  your  honor  may  adjudicate  whether 
the  said  minor,  Lula  May,  has  an  interest  in 
said  estate  .  .  .  and  one  of  said  shares  to 
the  said  Lula  A.  Rule  and  her  adopted  minor 
child,  Lula." 

Guardian  ad  litem  was  appointed  for  the 
minors,  including  Lula  May  Browning  Rule, 
and  answered,  submitting  tiie  interest  of  the 
minors  to  the  protection  of  the  court,  and 
praying  that  the  allegations  of  the  bill  be  re- 
quired to  be  substantiated  by  strictly  legral 
proof.  The  chancellor  rendered  a  written 
opinion,  in  which  he  held  that  Lula  May  Rule 
was  in  fact  adopted  by  Church  W.  Rule  and 
his  wife,  and  as  such  adopted  child  inherited 
one-half  of  the  estate  and  lands  in  Mississippi 
of  Church  W.  Rule,  and  in  the  decree  of  par- 
tition set  apart  one  of  the  four  shares  to  Lula 
A.  Rule  and  her  adopted  child,  Lula  May 
Rule.  From  this  decree  of  the  chancery  court 
in  the  partition  proceedings,  «au8e  No.  1100, 
there  was  never  any  appeal,  and  the  right  of 
appeal  is  barred  by  the  statute  of  limitations. 
Church  W.  Rule  died  intestate  on  the  7th  day 
of  February,  1903,  and  the  infant,  Lula  May 
Browning  Rule,  died  on  the  29th  day  of  No- 
vember, 1905.  Mrs.  Lula  A.  Rule,  after  the 
death  of  her  husband.  Church  W.  Rule,  mar- 
ried the  appellant,  J.  B.  Fisher,  who  claims 
all  the  land  as  the  only  heir  of  his  wife,  Lula 
A.  Rule  Fisher,  who  had  died  since  the  death 
of  Lula  May  Browning  Rule,  and  the  appellant^ 
claims  that  when  the  child  died,  it  had  no 
interest  in  the  lands  of  Church  W.  Rule,  and 
inherited  nothing  from  him,  but  that  if  it  did 
inherit  an  interest  in  the  lands  of  Church  W. 
Rule,  that  upon  the  child's  death  this  land 
descended  to  its  adopted  mother,  Lula  A^ 
Rule,  and  at  her  death  descended  to  him,  ap- 
pellant. The  bill  in  the  present  case  was 
filed  by  appellees,  claiming  to  be  the  brothers, 
and  sisters  by  the  blood  of  Lula  May  Brown- 
ing Rule,  and  claiming  that  as  the  adopted 
child  of  Church  W.  Rule  she  inherited  half 
of  his  lands  upon  his  death,  and  upon  the 
death  of  Lula  May  [735]  Browning  Rule  the 
said  lands  descended  to  them  as  brother  and 
sisters  by  blood,  and  did  not  descend  to  its 
adopted  mother,  Lula  A.  Rule,  and  a  decree 
made  for  appellees  is  appealed  from  to  this 
court. 

There  are  many  questions  in  the  case,  and 
some  of  them  are  of  very  great  importance 
and  are  of  first  impression  in  this  court,  and 
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we  have  carefully  and  laboriously  considered 
the   same. 

The  statutes  of  descent  and  distribution  in 
Mississippi  make  no  provision  for  the  descent 
of  the  property  of  adopted  children.    There  is 
no  lav  in  Mississippi  which  gives  the  right 
of  inheritance  to  an  adopted  child,  except  sec- 
tion 542  of  the  Code  of  1906,  which  was  copied 
from   the  previous   Code  of   1892,  the   only 
change  being  made  in  the  statute  was  with 
reference  to  the  court  in  which  the  petition 
for  adoption  should  be  filed.     The  principal 
questions  presented  by  the  record  for  solution 
are:   First,  was  Lula  May  Browning  Rule  so 
adopted  under  the  laws  of  Kentucky  as  to 
make  her  capable  of  inheriting  the  lands  of 
Charch  W.  Rule  in  Mississippi?     Second,  is 
Mississippi  bound  by  the  law  of  comity  to 
recognize  the  status  of  adoption  of  a  child, 
which  status  is  created  in  Kentucky,  and  give 
effect  to  it,  and  to  the  legal  rights  of  that 
status  in  Kentucky  here  in  Mississippi,  to  the 
extent  of  holding  that  the  child  has  capacity 
to    inherit    lands    located    in    Mississippi? 
Third,  if  the  second  proposition  is  answered 
by  the  court  in  the  negative,  then  is  Mrs. 
Lula  A.  Rule  and  those  in  privity  with  her 
and  claiming  under  her  precluded,  or  estopped, 
by  the  decree  of  the  chancery  court  made  in 
cause  No.  1100,  which  adjudicated  that  the 
child  was  adopted  in  Kentucky,  and  by  virtue 
of  that  adoption  it  had  capacity  to  inherit 
lands  in  Mississippi?    Fourth,  assuming  that 
the  child  was  legally  adopted  in  Kentucky, 
and  that  the  decree  in  cause  Xo.  1100  was 
res  judicata,  then  whether  or  not  on  the  death 
of  the  child  the   property  descended  to  its 
blood  relatives,  [736]   strangers  to  the  Rule 
family,  or  to  its  adoptive  mother,  Mrs.  Lula 
A.  Rule. 

There  can  be  no  dispute  about  the  fact,  we 
think,  that  under  the  laws  of  Kentucky,  Lula 
May  Browning  Rule  was  so  adopted  as  to  be 
capable  of  inheriting  anything  that  Church 
W.  Rule  owned  in  the  state  of  Kentucky.  In 
Mi88i8.sippi,  unlike  in  the  state  of  Kentucky, 
under  this  special  act  of  the  general  assembly 
of  Kentucky,  a  child  may  be  partially  adopt- 
ed, or  it  may  be  completely  adopted,  but 
under  the  laws  of  the  state  of  Mississippi  it 
only  inherits  and  gets  those  benefits  and 
rights  which  are  specifically  given  to  it  in 
the  petition  required  in  adopt  ion,  proceedinga, 
and  in  the  decree  of  the  court  in  response 
to  it. 

There  can  be  no  dispute  that  the  descent  of 
lands  is  governed  by  the  lew  ret  sitae,  and  that 
the  lands  in  Mississippi  must  descend  accord- 
ing to  the  laws  of  Mississippi,  and  we,  there- 
fore, hold  that  the  lands  of  Church  W.  Rule 
in  this  state  upon  his  death  without  natural 
children  descended  to  his  wife,  Lula  A.  Rule, 
and  no  interest  in  it  descended  to  Lula  May 
Browning  Rule. 


There  are  very  many  respectable  authori- 
ties holding  that  adoption  in  one  state  confers 
no  right  of  inheritance  to  lands  in  another 
state,  and  that  inasmuch  as  adoption  was  un- 
known to  the  common  law,  and  it  being  pure- 
ly a  statutory  right,  those  statutes  have  no 
extraterritorial  effect.  See  Smith  v.  Derrs,  34 
Pa.  St.  126,  75  Am.  Dec.  641;  Doe  v.  Vardill. 
5  B.  &  C.  438,  11  E.  C.  L.  266,  6  Ring.  N. 
Cas.  385;  Lingen  v.  Lingen,  45  Ala.  410; 
Barnum  v.  Barnum,  42  Md.  307;  Beauchamp 
V.  Bertig,  90  Ark.  351,  119  S.  W.  75,  23 
L.R.A.(N.S.)  659;  Brown  v.  Finley,  157  Ala. 
424,  47  So.  577,  21  L.R.A.(N.S.)  679,  131 
Am.  St.  Rep.  68,  16  Ann.  Cas.  778;  Shearer 
V.  Weaver,  66  la.  578,  9  N.  W.  907. 

We  recognize  that  the  weight  of  authority 
and  the  trend  of  modern  decisions  is  to  the 
effect  that  every  other  state  will  recognize  the 
status  of  the  state  creating  [737]  it,  and  will 
give  effect  to  it  just  as  if  that  status  were 
created  under  the  law  of  the  state  where  it  is 
invoked,  but  provided,  always,  that  the  status 
and  the  rights  flowing  from  it  are  created  by 
the  laws  of  the  state  which  are  in  harmony 
with  and  consistent  with  the  laws  and  public 
policy  of  the  state  where  it  is  invoked,  and 
that  therefore  Mississippi  will  recognize  the 
status  of  the  child,  created  in  Kentucky,  as 
the  adopted  child  of  Church  W.  Rule,  and  will 
enforce  all  the  rights  of  the  child  in  that 
situation  here,  provided  the  rights  flowing 
from  that  adoption  in  Kentucky  and  the  laws 
of  that  state  on  the  subject  are  not  inconsist- 
ent with  or  opposed  to  the  laws  or  public 
policy  of  this  state  on  the  same  subject. 

We  repeat  that  under  the  law  of  comity  we 
are  not  bound  to  recognize  the  rights  flowing 
from  the  status  created  in  Kentucky  if  its 
laws  on  the  subject  of  adoption  and  the  rights 
flowing  from  it  are  inconsistent  with  our  own 
laws  on  that  subject. 

We  do  not  believe,  however,  that  this  child 
was  capacitated  by  the  adoption  in  Kentudcy 
to  inherit  lands  in  Mississippi,  because  the 
laws  of  Kentucky  are  inconsistent  with  and 
antagonistic  to  our  Constitution  and  laws 
on  the  same  subject,  and  to  the  public  policy 
of  Mississippi  on  that  subject,  as  such  public 
policy  is  found  in  our  statutes  and  Constitu- 
tion, and  for  that  reason  we  do  not  believe 
that  Mississippi  is  bound  to  recognize  this 
adoption  by  contract,  as  it  was  made  in  Ken-, 
tucky,  to  be  valid  and  binding  in  Mississippi 
as  to  confer  upon  the  child  the  capacity  to 
inherit  lands  in  Mississippi.  Its  status  as 
an  adopted  child  of  Mr.  and  Mrs.  Rule  may 
be  recognized  here  without  recognizing  its  ca- 
pacity to  inherit  lands,  which  is  a  wholly 
different  thing.  Under  the  charter  of  the 
Louisville  Orphans'  Home  the  adoption  was 
a  complete  adoption,  or  no  adoption  at  all, 
whilst  in  Mississippi,  there  may  be  an  adop- 
tion without  the  right  to  inherit  lands,  and 
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without  the  right  of  heirship  at  all.  Again, 
the  laws  of  Mississippi  require  the  consent  of 
the  mother  [738]  and  father,  or  the  guardian, 
to  the  adoption,  and  any  kind  of  an  adoption 
requires  the  solemn  sanction  of  a  decree  of  the 
chancery  court.  No  such  thing  is  known  to 
the  laws  of  Mississippi  as  adoption  hy  con- 
tract, nor  can  it  be  done  by  special  act  of  the 
legislature  of  Mississippi,  by  reason  of  section 
90  of  our  Constitution.  The  proceedings  for 
adoption  followed  in  Kentucky  by  the  con- 
tract, etc.,  if  pursued  in  Mississippi,  would 
undoubtedly  be  held  to  be  null  and  void,  and 
before  a  child  adopted  even  in  Mississippi  can 
inherit  lands  here,  the  jurisdictional  fact 
must  be  asserted  in  the  petition  that  heirship 
is  one  of  the  benefits  to  be  conferred  by  adop- 
tion. See  Beaver  v.  Crump,  76  Miss.  36,  23 
So.  432. 

Our  own  court  in  this  case,  in  construing 
section  542  of  the  Code  of  1006,  said: 

'This  statute  is  wholly  unlike  those  of  most 
of  the  other  states  of  the  Union  and  is  similar 
in  some  respects  to  those  of  only  two  other 
states,  80  far  as  we  have  been  able  to  ascer- 
tain." 

And  in  this  case  it  was  held  that  the  adopt- 
ed child  could  not  inherit  lands  in  this  state 
unless  heirship  be  one  of  the  benefits  proposed 
to  be  conferred  by  the  petition  filed  for  adop- 
tion. 

"The  adoption  of  this  class  carries  with  it 
only  the  specific  gifts,  grants,  bequests,  and 
benefits  proposed  in  the  petition." 

The  only  way  to  interpret  the  statute  of 
descent  and  distribution  in  Mississippi  by  way 
of  adoption  is  that  the  adoption  shall  be  made 
in  accordance  with  the  laws  of  the  state  of 
Mississippi.  This  is  the  clear  public  policy 
of  our  state  by  its  Constitution,  laws,  and 
decisions,  and  what  could  not  be  done  in  Misr 
sissippi  directly,  to  create  capacity  to  inherit 
lands  here,  could  not  be  done  in  Mississippi 
indirectly,  and  if  this  contract  or  adoption 
would  i>e  void  under  the  laws  of  the  state  of 
Mississippi,  and  is  inconsistent  with  our  pul>* 
lie  policy,  then  capacity  cannot  [739]  be  given 
to  inherit  lands  here  by  this  indirect  proceed- 
ing in  the  state  of  Kentucky. 

We  hold  that  Mississippi  would  not  be 
bound  by  any  law  of  comity  to  give  effect  to 
this  method  of  inheritance  of  lands  here  where 
the  status  of  adoption  was  created  by  a  state 
whose  laws  and  public  policy  were  so  incon- 
sistent and  antagonistic  to  our  own  laws  and 
Constitution,  and  we  hold,  therefore,  that 
Lula  May  Browning  Rule  inherited  nothing 
of  the  lands  of  Church  W.  Rule  in  Mississippi, 
by  reason  of  her  so-called  adoption  in  Ken- 
tucky. 

As  to  the  third  proposition,  we  are  of  opin- 
ion that  the  decree  in  cause  No.  1100  was 
res  ad  judicata.  Lula  A.  Rule  was  a  com- 
plainant in  this  bill  and  Lula  May  Browning 


Rule  was  a  defendant,  and  the  complainant 
submitted  her  rights  to  the  court  for  ad- 
judication. There  was  a  question  as  to  wheth- 
er Lula  May  Browning  Rule  inherited  this 
property,  and  she  was  therefore  a  necessary 
and  proper  party.  The  court  had  jurisdiction 
of  the  subject-matter  and  the  person,  and  its 
decree  was  therefore,  we  think,  res  adjudi- 
cat  a.  We  think  the  authorities  are  too  uni- 
form and  too  numerous  to  cite  that  a  judg- 
ment of  a  court  in  a  matter  within  its  juris- 
diction, however  erroneous,  is  final  and  con- 
clusive if  not  appealed  from.  The  opinion  of 
the  chancellor  and  his  decree  in  cause  No. 
1100  was  clearly  erroneous,  and  would  un- 
questionably have  been  reversed  had  appeal 
been  taken  to  this  court,  but  Mrs.  Lula  A. 
Rule,  the  complainant  and  adopted  mother  of 
I^ula  May  Browning  Rule,  did  not  appeal 
from  this  decree  and  accepted  it  as  binding 
on  her,  and  we  think  that  when  she  failed 
to  appeal  it  was  res  adjudicata,  and  es- 
topped her  and  her  privies  from  afterwards 
questioning  it. 

The  fourth  proposition,  we  think  must  be 
be  decided  against  appellant's  views.  We 
cannot  subscribe  to  the  doctrine  that  an  adop- 
tive parent  inherits  from  an  adopted  child  to 
the  exclusion  of  its  blood  relatives.  We  think 
that  the  property  inherited  by  an  adopted 
child  goes  to  [740]  the  child  in  fee  simple, 
and  upon  its  death  the  property  descends  ac- 
cording to  the  law  of  descent  and  distribution 
of  this  state,  which  would  be  to  its  blood 
relatives.  We  are  referred  by  counsel  to  the 
case  of  Humphries  v.  Davis,  100  Ind.  274,  60 
Am.  Rep.  788,  decided  by  Judge  Elliott,  in 
which  Judge  Elliott  holds  that  the  adoptive 
parent  inherits  from  an  adopted  child  to  the 
exclusion  of  the  natural  mother  or  blood  rela- 
tives. The  law  on  adoption  of  children  is  in 
derogation  of  the  common  law,  and  unless  the 
statute  of  the  state  provides  for  descent  and 
distribution  from  an  adopted  child  to  go  to 
the  adoptive  relatives  in  preference  to  the 
natural  relatives,  we  are  of  the  opinion  that 
the  natural  relatives  or  blood  kin  inherit  in 
preference  to  the  adoptive  kin.  The  opinion 
in  Humphries  v.  Davis  follows  the  civil  law. 
The  civil  law  was  pressed  on  this  court  by- 
counsel  in  Beaver  v.  Crump,  76  Miss.  34,  23 
So.  432,  and  this  court  refused  to  follow  the 
civil  law  and  adopt  the  views  adopted  by 
Judge  Elliott  in  Humphries  v.  Davis,  and  we 
think  that  was  the  correct  view,  and  there- 
fore hold  that  the  property  upon  the  death 
of  Lula  May  Browning  Rule  was  inherited 
by  her  blood  brothers  and  sisters,  and  that  it 
did  not  go  to  her  adoptive  mother,  Mrs.  Lula 
A.  Rule  Fisher. 

The  case  will  therefore  be  affirmed. 

Affirmed. 

Miller,  J.    {dissentifig). — ^I  cannot  concur 
with  my  Brethren  in  this  case  in  answering 
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the  third  and  fourth   propositions  here  for 
solution. 

I  do  not  believe  that  the  decree  in  the  pro- 
ceeding for  partition  of  the  lands  of  Mrs. 
Mary  J.  Rule  in  cause  No.  1100,  -in  which  it 
is  contended  that  the  legality  of  the  adoption 
of  Lula  May  Browning  in  Kentucky  was  de- 
termined, and  also  that  her  legal  rights  flow- 
ing from  that  adoption,  gave  her  capacity  to 
inherit  an  interest  in  the  lands  of  Church  W. 
Knle  in  Mississippi. 

[741]  I  think  this  decree  was  not  res  judi' 
cata  of  Lula  May  Browning's  right  to  inherit 
the  lands  in  Mississippi,  because  there  never 
was  an  issue  made  up  in  that  case,  or  joined 
in  it,  upon  which  the  court  had  jurisdiction 
or  power  to  make  any  such  determination.  I 
fully  recognize  the  rule,  as  settled,  of  course, 
that  the  judgment  of  a  court  of  competent 
jurisdiction,  however  erroneous,  is  final  be- 
tween the  parties  to  that  litigation,  but  I 
know,  also,  that  on  this  much  misunderstood 
question  there  are  limitations  upon  the  power 
of  the  court  to  bind  parties  to  a  record  by 
way  of  res  judicata. 

In  the  case  of  Charles  v.  White,  214  Mo. 
187,  112  S.  W.  545,  21  L.R.A.(y.S.)  481,  127 
Am.  St.  Rep.  674,  a  decision  was  made  which 
best  illustrates  my  views  upon  this  limitation 
of  the  general  doctrine  announced  by  the 
majority  of  the  court  in  this  case,  and  which 
best  sustains  my  view  that  the  case  at  bar 
18  an  exception  to  such  general  rule,  as  well 
established  as  the  rule  itself.  In  that  case, 
it  is  stated,  quoting  from  the  opinion  of  Chief 
Justice  Beasley  in  Munday  v.  Vail,  34  N.  J. 
L.  418: 

"Jurisdiction  may  be  defined  to  be  the  right 
to  adjudicate  concerning  the  subject-matter 
in  the  given  case.  To  constitute  this,  there 
are  three  essentials:  First,  the  court  must 
have  cognizance  of  the  class  of  cases  to  which 
the  one  to  be  adjudged  belongs.  Second,  the 
proper  parties  must  be  present.  .  .  .  Third, 
the  point  decided  must  be  in  substance  and 
effect,  within  the  issue.  ...  A  defect  in  a 
judgment  arising  from  the  fact  that  the  mat- 
ter decided  was  not  embraced  within  the  issue 
has  not,  it  would  seem,  received  much  judicial 
consideration.  And  yet,  I  cannot  doubt  that 
upon  general  principles  such  a  defect  must 
avoid  a  judgment.  It  is  impossible  to  concede 
that  because  A.  and  B.  are  parties  to  a  suit, 
a  court  can  decide  any  matter  in  which  they 
are  interested,  whether  such  matter  be  in- 
volved in  the  pending  litigation  or  not.  Per- 
sons, by  becoming  suitors,  do  not  place  them- 
selves for  all  purposes  under  the  control  of 
the  court,  and  [742]  it  is  only  over  those 
particular  interests  which  they  choose  to 
draw  in  question  that  a  power  of  judicial 
decision  arises." 

Where  the  court  proceeds  beyond  the  alle- 
gation of  the  pleadings  and  the  prayer  for 


relief,  and  decrees  a  matter  between  parties 
defendant,  its  judgment  to  that  effect  is  void 
and  open  to  collateral  attack.  Unless  the 
defendants  (parties)  contest  an  issue  with 
each  other  upon  the  pleadings  between  tliom- 
Belves  and  the  plaintiff,  or  upon  cross-plead- 
ings, between  themselves,  the  judgment  will 
not  be  res  adjudioata  in  subsequent  litigation 
between  them. 

This  limitation  upon  the  general  and  much 
abused  statement  of  the  general  rule  that  a 
court  of  competent  jurisdiction  by  its  judg- 
ment forever  settles,  by  way  of  res  judicata, 
all  questions  that  might  have  been  litigated 
between  the  parties  is  approved  by  every  re- 
spectable court  where  it  has  been  invoked, 
and  by  the  supreme  court  of  the  United 
States. 

I  repeat  that  it  is  just  as  well  settled  that, 
unless  there  was  an  issue  between  the  parties 
that,  although  the  court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  its 
judgment  as  to  questions  outside  of  and  be- 
yond the  issues  is  mere  obiter  dictum,  and 
without  power  of  the  court  to  detcimine  them 
and  bind  parties  by  w^ay  of  res  judicata. 

The  only  purpose  of  the  petition  in  cause 
No.  1100  to  partite  the  lands  of  Mrs.  Mary 
J.  Rule  was  to  divide  it  into  four  parts,  giv- 
ing one  part  to  each  of  her  four  heirs,  and 
to  the  heirs  of  those  of  them  deceased.  There 
never  was  any  effort  to  divide  the  lands  of 
Church  W.  Rule  between  his  widow  and  the 
so-called  adopted  child.  The  lands  of  Mrs. 
Mary  J.  Rule  were  only  divided  into  four 
parts,  as  they  would  have  been  if  the  child 
had  not  been  made  a  party  to  the  record.  The 
relief  asked  for  was  to  divide  tlie  lands  of 
Mary  J.  Rule,  and  not  to  divide  the  lands 
of  Church  W.  Rule,  and  in  fact  no  partition 
of  tlie  [743]  lands  of  Church  W.  Rule  was 
ever  made.  I  know  the  court  had  jurisdic- 
tion, under  section  3525  of  the  Code  of  1006» 
to  determine  every  interest  in  the  lands,  and 
if  there  had  been  an  issue  in  the  case  upon 
which  the  court  could  have  predicated  its 
determination  that  the  child  was  so  adopted 
in  Kentucky  as  that  it  was  entitled  to  inherit 
an  interest  in  the  lands  of  Church  W.  Rule  in 
Mississippi,  it  would  have  been  res  judicata, 
but  I  repeat  that  judgments  are  res  judicata 
only  of  those  things  necessarily  and  directli/ 
in  issue,  and  which  have  been  fairly  heard 
and  tried  and  determined.  See  Black  on 
Judgments,  sees.  611,  614;  Land  v.  Keirn,  52 
Miss.  341;  Shuler  v.  Murphy,  91  Miss.  518,^ 
44  So.  810,  14  L.R.A.(N.S.)  3.33,  124  Am. 
St.  Rep.  708;  Lincoln  Nat.  Bank  v.  Virgin, 
36  Neb.  735,  55  N.  W.  218,  38  Am.  St.  Rep. 
747;  Bridges  v.  McAlister,  106  Ky.  791,  51 
8.  W.  603,  45  L.R.A.  800,  90  Am.  St.  Rep. 
267. 

In  the  case  of  Shuler  v.  Murphy  one  of 
the  tenants  in  common  had  filed  a  petition 
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for  partition,  and  asserting  that  each  of  eight 
heirs  were  entitled  to  a  share  of  the  lands 
which  were  asked  to  be  sold  for  partition, 
and  the  chancery  court,  with  jurisdiction  of 
all  the  parties,  solemnly  adjudicated  that 
one  of  these  shares  belonged  to  one  Taylor, 
and  the  lands  were  sold  and  the  sale  con- 
firmed and  the  money  ordered  distributed  ac- 
cording to  the  decree  of  the  court,  and  the 
creditors  of  Taylor  appeared  on  the  scene 
and  garnished  the  commissioner  and  sought 
to  have  Taylor's  interest  applied  to  their  debt, 
and  an  issue  was  made  up  between  Taylor's 
two  sisters,  who  claimed  that  Taylor  had 
sold  them  their  interest  in  the  land  before  the 
decree  of  partition  was  made  and  the  cred- 
itors of  Taylor ;  and  this  court  held  that  that 
decree  was  not  res  judicata  against  these 
Aisters,  who  were  parties  to  that  proceeding 
for  partition,  and  who  really  and  in  fact 
owned  Taylor's  interest  in  the  lands  before 
the  decree  for  partition  was  made,  but  that 
issue  was  not  made  up  in  the  case,  and  they 
asserted  no  claim  to  it  in  [744]  that  parti- 
tion proceeding.  That  case  is  to  my  mind 
decisive  of  this  case  by  this  court. 

It  is  a  mistake  to  assume  that  there  was 
an  issue  disclosed  by  this  record  on  the 
question  of  whether  or  not  Lula  May  Brown- 
ing was  so  adopted  in  Kentucky  as  to  confer 
capacity  upon  her  to  inherit  lands  in  Missis- 
sippi from  her  adoptive  father.  It  never  was 
affirmed  in  that  petition  in  cause  No.  1100 
that  Lula  May  Browning  Rule  did  inherit 
by  reason  of  the  adoption  an  interest,  in 
Church  Rule's  land  in  Mississippi.  The  peti- 
tion simply  alleges,  which  is  just  as  near  as 
that  affirmation  was  made  in  the  petition, 
that  Mrs.  Rule  "was  etdvised  that  the  child 
had  been  lawfully  adopted,"  but,  "suhmitted 
this  question  to  the  court,**  And  the  court, 
responding,  said  that,  inasmuch  as  he  had 
been  requested  to  decide  this  question  of 
whether  the  child  was  lawfully  adopted,  pro- 
ceeded to  hold  that  it  was  so  adopted,  and 
had  capacity  to  inherit  lands  in  Mississippi. 
The  matter  claimed  to  be  res  judicata  here 
was  never  affirmed  on  the  one  side  or  denied 
on  the  other.  The  child  was  represented  by 
a  guardian  ad  litem,  who  filed  a  mere  formal 
answer,  and  affirmed  nothing,  claimed  noth- 
ing, and  denied  nothing,  but  merely  sub- 
mitted the  interests  of  the  child  to  the  court. 
I  repeat,  without  an  issue,  and  a  trial  and 
determination  of  that  issue,  the  decree  of  the 
chancellor  in  cause  1100  on  the  subject  of 
the  child's  capacity  to  inherit  lands  in  Mis- 
sissippi as  absolutely  void  and  binding  upon 
nobody. 

It  will  not  do  to  say  that  Mrs.  Rule  filed 
the  petition  and  herself  asked  to  be  done 
just  what  was  done.  That  suggestion  would 
be  pertinent  if  an  estoppel  in  pais  were 
claimed  against  Mrs.  Rule,  but  there  is  no 


predicate  for  an  estoppel  in  pais  against 
Mrs.  Rule  here,  on  account  of  her  attitude 
assumed  in  that  partition  proceeding  because 
that  act  on  her  part  was  purely  voluntary 
and  without  consideration,  and  nobody  is 
claiming  in  this  case  that  they  have  acted 
upon  it  to  their  prejudice,  and  therefore  [745] 
estoppel  does  not  lie  against  Mrs.  Rule,  be- 
cause its  essential  principle  is  lacking;  that 
is,  that  somebody  has  parted  with  his  money 
on  the  faith  of  her  attitude,  and  would  be 
injured  by  her  assertion  of  a  right  to  the 
lands.  These  blood  brothers  and  sisters  of 
Lula  May  Browning  claiming  these  lands  cer- 
tainly have  not  been  injured.  The  real  ques- 
tion in  the  case  is  not  whether  Mrs.  Rule 
would  be  estopped,  which  she  would  not  be 
of  course,  but  the  question  is,  did  the  adjudi- 
cation of  the  chancellor  of  the  child's  capacity 
to  inherit  lands  in  Mississippi  become  ret 
judicata.  I  say  not,  because  his  determina- 
tion of  that  question  was  without  an  issue  in 
the  case  to  rest  upon. 

As  to  the  fourth  proposition :  I  differ  wide- 
ly with  my  Brethren.  I  agree  with  the  ma- 
jority of  the  court  that  the  adoption  of  Lula 
May  Browning  by  contract  in  Kentucky  did 
not  give  her  capacity  to  inherit  lands  in 
Mississippi,  for  the  reason  stated  by  the 
court,  but  the  logic  of  the  court's  opinion  is 
that,  whilst  she  was  not  so  adopted  as  to  in* 
horit  lands  in  Mississippi,  yet  by  way  of 
res  judicata  she  was  so  adopted  as  to  inherit 
lands  in  Mississippi,  and  if  that  be  true,  that 
by  way  of  res  judicata  or  otherwise  she  in- 
herited, as  the  adopted  daughter  of  Church 
W.  Rule,  an  interest  in  his  land  in  Mississip- 
pi, then  she  must  stand  as  to  those  lands 
as  the  adopted  daughter  of  Church  W.  Rule. 
X  hold  that  by  that  adoption  she  became,  in 
truth  and  in  fact,  the  child,  as  if  of  the  blood, 
of  Church  W.  Rule  and  his  wife,  Lula  A. 
Rule,  and  upon  that  child's  death  her  adop- 
tive mother  inherited  her  lands,  and  not  her 
blood  kin. 

My  Brethren  take  the  view  that  the  statute 
of  adoption,  or  the  status  of  adoption,  how- 
ever created,  only  had  the  effect  of  qualifying 
the  child  to  inherit  from  its  adoptive  parents, 
and  did  not  give  the  adoptive  parents  the 
corresponding  right  to  inherit  from  it. 

On  this  subject,  there  is  almost  a  hopeless 
conflict  of  authority  in  the  adjudged  cases. 
A  number  of  the  states  [746]  hold  to  the 
view,  as  best  expressed  by  one  of  the  greatest 
lawyers  and  greatest  judges  America  has 
ever  known.  Judge  Elliott,  that  the  act  of 
adoption  in  effect  establishes  the  blood  rela- 
tion between  the  adoptive  parents  and  the 
adopted  child,  and  that  the  child  stands  as 
to  the  property  of  the  adoptive  family  as  if 
it  had  no  blood  kin  from  whom  it  has  been 
cut  off  by  the  act  of  adoption,  and  that  upon 
its  death  the  property  descends  to  its  adop- 
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tive  kin,  that  is,  the  property  it  gets  in 
the  adoptive  family,  and  not  to  ita  blood  re- 
latione. Thifl,  I  think,  is  the  more  just,  rea- 
Bonable,  and  humane  construction  that  can  be 
given  to  our  statute  of  adoption.  We  do  not 
by  this  view  take  away  from  the  child  the 
capacity  to  inherit  froni  its  blood  relations, 
or  to  give  them  the  right  to  inherit  from  it 
M  to  property  of  its  family  of  the  blood,  but, 
SB  to  the  property  it  acquires  in  the  adoptive 
family,  the  law  of  descent  and  distribution, 
when  it  speaks  of  ''parents"  as  heirs,  or 
"brothers  and  sisters"  as  heirs,  has  reference 
to  the  members  of  the  adoptive  family,  so 
far  as  the  property  of  that  adoptive  family 
is  concerned. 

We  add  nothing  to  the  law  of  descent  and 
distribution  by  this  view,  and  we  take  noth- 
ing away  from  the  law  of  descent  and  distri- 
bution, which  is,  of  course,  aimed  at  and 
founded  in  the  natural  family  relations,  but 
ve  simply  give  a  construction  to  our  statute 
on  the  subject  of  adoption  that  its  purpose 
by  full  adoption  was  to  confer  upon  the  child 
the  right  to  inherit  from  its  adoptive  parents 
and  give  them  the  corresponding  right  to 
inherit  from  it.  This  room  for  construction 
is  furnished  by  the  fact  that  there  is  no 
law  in  Mississippi,  that  is,  no  statute  law, 
which  determines  the  right  of  inheritance 
from  an  adopted  child  at  all,  and  the  courts 
by  decision  must  establish  a  rule  that  is  most 
just  and  humane  and  reasonable  and  consist- 
ent with  the  policy  of  encouraging  adoption, 
rather  than  discouraging  it. 

There  is  absolutely  nothing  in  the  statute 
of  adoption  in  this  state  which  compels  us 
to  take  the  view  that  the  [747]  blood  relative 
must  inherit  from  the  adopted  child  rather 
than  its  adoptive  relatives,  and  I  will  not 
give  my  consent  to  sanction  a  rule  so  unjust 
as  the  rule  contended  for  by  the  majority  of 
this  court.  If  the  child  is  the  lawful  child 
of  the  Rules  they  are  its  lawful  parents.  It 
would  be  monstrously  unjust  to  suppose  that 
the  legislature  ever  intended  by  section  542 
of  the  Code  of  this  state  to  say  that  after 
the  Rules  had  taken  this  little  child  in  its 
tender  infancy  with  the  consent  of  its  natural 
mother  and  father,  if  it  had  any,  who  had 
utterly  abandoned  it  and  cast  it  out,  and 
by  the  law  of  adoption  were  absolved  from 
all  further  obligation  to  it,  and  that  the 
Hules  had  assumed  all  the  obligations,  at 
law,  of  father  and  mother,  and  bound  them- 
eelves  for  its  support,  maintenance,  and  edu- 
cation, as  they  were  bound  if  they  were  its 
adoptive  parents,  and  bestowed  upon  it  their 
affections  and  their  care,  and  educated  it, 
and  then  by  the  death  of  Mr.  Rule  it  got  a 
large  estate  in  his  lands,  and  upon  its  death 
those  lands  should  go  to  its  natural  brothers 
and  sisters  rather  than  to  Mrs.  Rule,  its 
adoptive  mother,  and  is  a  rule  of  law  and  of 


construction  of  that  statute,  to  which  I  will 
never  give  my  consent.  I  am  adopting  the 
result  of  the  rule  of  the  civil  law,  from  which 
the  statute  of  adoption  is  taken.  Under  tha 
civil  law,  the  adoptive  parents  are  its  par- 
ents, rather  than  its  natural  parents.  The 
adoption  was  unknown  to  the  common  law. 

The  view  I  have  adopted  as  expressed  by 
Judge  Elliott  in  the  case  of  Humphries  v. 
Davis,  100  Ind.  274,  50  Am.  Rep.  788,  has 
been  affirmed  by  a  very  respectable  number 
of  the  supreme  courts  of  the  states,  which 
will  be  found  in  the  briefs  of  counsel  for 
appellant,  and  that  view  we  think  has  been 
repudiated  by  the  states  of  Wisconsin,  Ohio, 
and  Missouri,  and  the  reasoning  upon  which 
they  reached  the  conclusion  that  was  reached 
by  the  majority  of  the  court  in  this  case  I 
cannot  approve.  Of  these  cases  holding  as  the 
majority  holds  in  this  case  that  [748]  the 
blood  kin  inherit  from  the  adopted  child  upon 
its  death  rather  than  its  adoptive  mother^ 
Mr.  Freemen,  who  has  made  of  the  American 
State  Reports  one  of  the  greatest  law  publi- 
cations of  the  day,  and  who  was  recognized 
as  the  foremost  annotator  and  one  of  the 
foremost  lawyers  of  his  day  in  America,  in 
the  notes  to  Van  Matre  v.  Sankey,  148  111. 
536,  36  N.  E.  628,  30  Am.  St.  Rep.  229,  2S 
L.R.A.  665,  said: 

"The  vice  of  these  decisions,  in  our  judg- 
ment, lies  in  the  fact  that  the  courts  making 
them  gave  too  strict  a  construction  to  the 
statutes  of  adoption,  and  were  unwilling  to 
concede  that  such  statutes  had  any  other 
object  than  to  confer  the  benefit  of  heirship 
to  the  adopting  parent  upon  the  child  adopt- 
ed. The  purpose  of  these  statutes  we  con- 
ceive to  extend  further  than  this,  and,  in  ef- 
fect, to  take  the  child  from  its  parents  by 
birth,  and  to  give  it  to  the  parents  by  adop- 
tion, and  to  create,  as  between  it  and  such 
parents,  the  reciprocal  rights  and  relations 
of  parent  and  child,  and  to  give  to  the  former 
both  the  incidental  and  the  direct  advantagea 
of  parentage;  and  we,  therefore,  think  that^ 
upon  the  death  of  such  child,  intestate,  and 
leaving  an  estate  which  by  statute,  vests  in 
its  parents,  the  word  "parents,"  as  thus 
used  should  be  deemed  to  designate  the  adopt- 
ing parents,  rather  than  the  parents  by  birth ; 
for  under  the  law,  it  is  the  former,  rather 
than  the  latter,  who  occupy  the  relation  of 
parent  to  the  child  at  the  time  of  its  death.'" 

With  Judge  Elliott  and  Mr.  A.  C.  Freeman,. 
I  am  in  hearty  accord,  and  conceive  myself 
to  be  in  very  respectable  company. 

I  find  that  in  the  state  of  Kentucky,  the 
supreme  court  of  that  state  in  the  case  of 
Lanferman  v.  Vanzile,  160  Ky.  751,  Ann.  Caa. 
1914D  563,  150  S.  W.  1008,  adopts,  in  fact. 
Judge  Elliott's  view.  Kentucky  is  one  of 
the  states  holding  as  a  construction  of  its 
statutes  of  adoption  that: 
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"By  tbc  event  of  adoption/'  the  adopted 
«hild  ^'becomes  the  legal  child  of  the  adopting 
parent,  ...  in  the  same  light  aa  a  child 
born  in  lawful  wedlock.  .  ,  .  [749]  The 
estate  of  the  natural  child,  which  he  inherits 
from  his  parents,  is  defeated  by  his  death  in 
infancy,  without  issue,  and  the  parent  then 
goes  back  to  tlie  kindred  of  tliat  parent.  The 
adopted  child,  inheriting  as  though  he  were 
the  child  of  his  foster  parent,  takes  subject 
to  the  same  limitation;  and  when  he  dies  in 
infancy,  and  without  issue,  the  property  un- 
der the  statute  descends  to  the  kindred  of 
that  parent  from  whom  he  received  it.'' 

It  is  indeed  a  strange  and  illogical  conclu- 
sion, as  it  seems  to  me,  to  which  the  majority 
of  the  court  have  arrived  in  this  case;  this 
child  had  its  status  as  an  adopted  child  fixed 
by  the  laws  of  Kentucky,  under  which  laws, 
as  above  stated,  if  it  had  died  there,  as  it 
died  here,  the  property  it  inherited  from  Mrs. 
Kule  would  have  gone  to  Mrs.  Rule,  rather 
than  to  its  blood  kin,  and  yet  by  way  of 
rea  adjudicator  and  otherwise,  the  court  has 
given  it  by  inheritance  an  interest  in  the 
lands  of  Church  W.  Rule,  and  yet  refuses 
to  enforce  that  legal  result  flowing  from  the 
status  created  thus  in  Kentucky,  to  wit,  that 
upon  its  death  without  issue  and  intestate 
its  property  does  descend  to  its  adoptive 
mother,  Mrs.  Lula  A.  Rule. 

The  logic  of  the  majority  of  the  court  is 
incomprehensible  to  me.  If  we  are  bound 
to  enforce  its  status  as  an  adopted  child  in 
Kentucky,  then  it  seems  clear  to  me  that 
we  ought  to  enforce  all  the  legal  rights  of 
that  status  that  would  flow  in  the  state  of 
Kentucky  upon  its  death. 

It  is  so  monstrously  unjust  to  conceive  of 
a  man  laboring  and  accumulating  a  fortune 
and  dying  and  leaving  it  to  his  wife  and  an 
adopted  child,  and  that  upon  its  death  before 
the  death  of  its  adoptive  mother  the  adopted 
child*8  relatives,  who  had  never  been  adopted 
by  the  adopting  father  and  mother,  and  who 
are  strangers  to  their  blood,  should  take  the 
property  of  the  child  thus  inherited  in  the 
adoptive  family,  rather  than  its  adoptive 
mother  as  to  shock  my  sense  of  justice  and 
fair  play,  and  I  refuse  to  yield  my  assent 
to  any  such  construction  of  the  statute  of 
adoption. 

[750]  This  is  a  very  important  matter,  and 
this  case  is  of  first  impression  in  this  court, 
and  I  have  written  this  dissenting  opinion 
in  the  hope  tliat  the  legislature  will,  by  posi- 
tive statute  overturn  the  conclusion  that  has 
been  reached  by  the  majority  of  the  court 
on  this  subject  and  established  the  law  upon 
what  I  believe  to  be  a  just  basis,  and  upon 
a  basis  which  my  Brethren,  I  really  believe, 
think  it  ought  to  rest  upon.  As  I  understand, 
they  reach  their  conclusion  only  because  of 


the  binding  force  of  the  statute,  which  they 
feel  they  have  no  power  to  oonstrua  as  I 
>  have. 


HOTS. 

The  reported  case,  contrary  to  the  weight 
of  the  earlier,  authority,  repudiates  the  doc- 
trine derived  from  the  civil  law  that  on  the 
death  intestate  of  an  adopted  child  property 
inherited  by  the  child  from  the  foster  parent 
descends  to  the  kindred  of  the  latter.  The 
inheritance  in  sudi  a  oaae  is  held  by  the 
reported  case  to  be  taken  by  the  natural  heirs 
of  the  deceased  child.  The  cases  passing  on 
the  succession  to  an  estate  inherited  by  an 
adopted  child  from  its  foster  parent  in  case 
of  the  intestacy  of  the  child  are  reviewed  in 
the  note  to  Lanferman  y.  Vancile,  Ann.  CSai. 
1014D  563. 


BROWK 


▼. 


SMALX.WOOD. 


Minnesota  Supreme  Court — July  30,  1015. 


130  Minn.  4:92;  163  N.  W.  OSa. 


C^nrta  —  Kmalelpal  Oottrt  —  MaaAer  •£ 
ElecUnK  Jndse  ^  Validitj  of  8tat«te 
CatabUshinc  Branch  of  Covrt. 

It  was  the  intention  of  Laws  1913,  c.  102, 
that  the  preferential  system  of  voting  for 
which  provision  was  made  in  the  Duluth 
home  rule  charter  of  1912  should  apply  to 
the  election  of  the  municipal  judges  of  the 
city;  and  said  act,  though  not  passed  by  a 
two-thirds  vote,  legally  provided  an  assistant 
judge,  and  a  branch  or  division  of  the  court, 
and  fixed  the  terms  of  office  and  times  of 
election  of  the  judges  and  otherwise  regu- 
lated the  court  and  proceedings  therein. 

Eloetioiui  —  Preferential  Votlns  —  Oo»- 
stitntionality  of  Ohartar. 

The  preferential  system  of  voting  provided 
by  the  Duluth  charter,  whereby  first  choice, 
second  choice  and  additional  choice  votes 
are  permitted,  and  are  counted  in  a  manner 
therein  provided,  is  unconstitutional  as  in 
contravention  of  article  7,  section  1  and  sec- 
tion 6,  of  the  constitution. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  St.  Louis 
county :    Cant,  Dancbb,  and  Fe6LBB,  Judges. 


BROWN  ▼.  SMALLWOOD. 

ISO  Minn,  493. 
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Action  hj  John  Brown,  Jr.  plaintiff, 
against  W.  H.  Smallwood,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facta  are  stated  in  the  opinion.     Reversed. 

Fryherger,  Fulton  d  Spear  for  appellant. 
H.  E,  Phelps  for  respondent. 

[493]  DiBELL,  C. — ^At  the  general  munici- 
pal election  held  in  Duluth  on  the  first  Tues- 
day of  April,  1915,  the  contestee  \V.  H. 
Smallwood,  was  a  candidate  for  the  office  of 
municipal  judge,  and  was  declared  elected 
by  the  city  council.  The  contestant,  John 
Brown,  Jr.  is  an  elector  of  Duluth,  entitled 
to  contest  the  election.  On  the  hearing  of 
the  contest  there  were  findings  and  judgment 
for  the  contestee.  The  contestant  appeals 
from  the  judgment. 
There  are  two  questions: 
(1.)  Whether  the  preferential  system  of 
voting  provided  by  the  l>uluth  charter  ap- 
plies to  elections  of  the  municipal  judge. 

(2.)  Whether  the  preferential  system 
provided  by  the  Duluth  charter  is  consti- 
tutional. 

1.  It  is  contended  that  the  municipal 
judge  is  a  state  officer  and  that  for  this 
reason  the  legislature  did  not  intend  his 
election  by  the  preferential  system.  It  is 
conceded  that  the  municipal  judge  is  a  [494] 
state  officer  in  certain  senses  of  the  term. 
State  V.  Fleming,  112  Minn.  136,  127  N.  W. 
473.  In  the  case  cited  it  was  so  held  where 
there  was  an  attempt  to  legislate  an  in- 
cumbent, a  municipal  judge  under  the  general 
laws,  out  of  office  upon  a  change  to  a  home 
rule  charter  The  municipal  court  is  a  state 
court  within  the  meaning  of  Const,  art.  6,  § 
1,  providing  that  all  inferior  courts  shall  be 
established  by  the  legislature  by  a  two- thirds 
vote.  The  state  does  not  pay  the  municipal 
judge.  He  is  paid  by  the  city  of  Duluth. 
The  city  furnishes  him  quarters.  He  is 
elected  by  the  electors  of  the  city.  Const, 
art.  6,  §  0.    His  jurisdiction  is  limited. 

The  Duluth  Home  Rule  Charter  of  1912 
undertook  to  provide  an  assistant  judge  and 
a  branch  of  the  court  in  the  territory  known 
as  West  Duluth.  The  municipal  court  act 
was  a  special  act.  Sp.  Laws  1891,  p.  595,  c. 
53.  It  provided  for  a  municipal  judge  and  a 
special  judge.  The  home  rule  charter  of  1900 
took  no  notice  of  the  municipal  court.' 

There  was  a  well-founded  doubt  as  to  the 
constitutionality  of  the  charter  of  1912,  in- 
sofar as  it  attempted  to  provide  a  branch 
court  and  create  the  office  of  assistant  judge, 
or  otherwise  legislate  as  to  the  municipal 
court.  By  chapter  102,  p.  107,  Laws  of  1913, 
approved  March  24,  1913,  which  amended  the 
original  municipal-  court  act  of  1891,  pro- 
vision was  made  for  a  municipal  judge,  a 
special    municipal    judge,    and    an    assistant 


municipal  judge,  with  a  branch  of  the  court 
at  West  Duluth.  It  was  provided  that  at 
the  general  municipal  election,  on  the  first 
Tuesday  in  April,  1913,  there  should  be 
elected  a  successor  to  the  then  special  judge, 
and  at  the  same  time  an  assistant  munici- 
pal judge,  both  of  whom  should  hold  office 
for  four  years.  It  was  provided  that  the 
municipal  judge  should  be  elected  at  the 
general  election  on  the  first  Tuesday  in  April, 
1915. 

The  act  of  1913,  for  one  thing,  intended  to 
put  the  constitutionality  of  the  municipal 
court,  and  the  provision  for  a  branch  court 
and  a  new  judge,  beyond  doubt.  It  intend- 
ed, further,  to  do  away  with  annual  elections, 
and  the  election  of  the  judges  biennial  to  cor- 
respond with  the  biennial  election  system  of 
the  city.  It  was  enacted  March  24,  1913,  and 
the  general  municipal  election,  to  which  it 
[495]  referred,  was  on  the  first  Tuesday  in 
April  following.  We  take  judicial  notice  that 
in  April,  1913,  a  special  judge  and  an  as- 
sistant municipal  judge  were  elected  under 
the  preferential  system;  and  the  legislature, 
when  it  enacted  the  act  of  March  24,  1913, 
providing  for  their  election,  knew  of  the 
general  municipal  election  to  be  held  in  the 
following  April  under  the  preferential 
system,  and  knew  that  there  was  no  law, 
except  that  provided  by  the  charter,  under 
which  an  election  could  be  had.  There  was 
no  time  for  a  primary  under  the  general  law 
prior  to  the  election  and  no  method  of  putting 
candidates  before  the  people,  except  by  the 
preferential  system  which  the  city  had  pro- 
vided. 

We  are  of  the  opinion  that  it  was  the 
intention  of  the  legislature  that,  commencing 
with  1913,  the  three  judges  for  whom  pro- 
vision was  then  made  ^ould  be  elected  at  the 
general  municipal  election  of  Duluth,  in  the 
manner  provided  for  elections  by  the  charter. 
The  election  was  a  local  one,  of  no  particular 
concern  to  the  rest  of  the  state,  and  there 
was  no  reason  wliy  it  should  not  be  conduct- 
ed by  the  local  machinery.  There  was  every 
reason  why  it  should  intend  to  avoid  annual 
elections,  or  a  primary  for  the  judges  alone, 
separate  ballot  or  by  a  ballot  combined  with 
the  preferential  ballot.  The  fact  that  the 
election  was  of  a  judge  is,  in  itself,  of  no 
significance.  If  the  perferential  system  of 
voting  was  constitutional,  there  is  no  reason 
why  it  should  not  be  applied  to  the  judges. 
There  is  nothing  peculiarly  sacred  about  the 
method  of  their  election  and  by  chapter  102 
the  legislature  manifested  no  intent  that  a 
different  method  of  election  should  be  accord- 
ed them.  If  a  preferential  election  was  good 
for  commissioners,  it  was  not  necessarily  bad 
for  judges.  We  think  the  court  was  right  in 
holding  that  the  preferential  system  was 
intended:  and  if  constitutional  the  apparent* 
result  of  the  election  is  right. 
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In  speaking  of  the  effect  of  Laws  1913,  p. 
107,  c.  102,  we  have  not  overlooked  article 
6,  §  1,  of  the  Constitution,  requiring  that  all 
inferior  courts  must  be  established  by  a  two- 
thirds  vote  nor  have  we  neglected  to  notice 
that  chapter  102  was  not  enacted  by  such  a 
vote.  All  objection  to  the  lack  of  such  vote 
is  answered  by  Dahlsten  v.  Anderson,  99 
Minn.  340,  109  N.  W.  697. 

[496]  2,  The  next  question  is  whether  the 
preferential  system  of  voting,  for  which  pro- 
vision is  made  in  the  Duluth  charter,  is 
constitutional. 

The  general  scheme  of  the  preferential 
system  is  this: 

All  candidates  go  upon  the  ofScial  ballot  by 
petition.  The  ballot  provides  for  first  choice, 
second  choice  and  additional  choice,  votes. 
If  the  result  of  the  first  choice  is  a  majority 
for  a  candidate,  he  is  elected.  If  a  count  of 
the  first  choice  votes  brings  no  majority,  the 
second  choice  votes  are  added  to  the  first 
choice  votes,  and  if  a  candidate  then  has  a 
majority  of  the  first  and  second  choice  votes, 
he  is  elected.  If  there  is  not  a  majority,  the 
first  and  second  choice  votes  are  added  to  the 
additional  choice  votes,  and  the  candidate 
having  a  plurality  is  elected.  Each  voter 
may  vote  as  many  additional  choice  votes  as 
he  chooses,  less  the  first  and  second  choice 
votes ;  that  is,  he  may  vote  as  many  additional 
choice  votes  as  there  are  candidates,  less  two. 
In  this  case,  there  were  four  candidates,  each 
voter  had  two  additional  votes,  or  a  total  of 
four  votes.  No  voter  can  vote  more  than  one 
vote  for  any  one  candidate.  He  is  not  re- 
quired to  vote  a  second  choice  or  additional 
choices.  The  following  is  the  official  ballot 
used  at  the  election: 

MUNICIPAL   BALLOT. 


[497] 


General  Municipal  Election,  City  of  Duluth, 

April  6th,  1915. 

Instructions. 

To  vote  for  any  person  mark  a  (x)  in  the 
square  in  the  appropriate  column  according 
to  your  choice  at  the  right  of  the  name  voted 
for. 

Vote  your  first  choice  in  the  first  column. 

Vote  your  second  choice  in  the  second 
column. 

Vote  for  all  other  candidates  which  you 
wish  to  support  in  the  third  column. 

Vote  2  first  choices  for  Commissioners  or 
ballot  will  be  void  as  to  Commissioners. 

Don't  vote  more  than  one  choice  for  any 
candidate  as  only  one  choice  will  count  for 
any  candidate. 

Any  distinguishing  mark  makes  the  ballot 
void. 

If  you  wrongly  mark,  tear  or  deface  this 
ballot  return  it  and  obtain  another  from  the 
election  officers. 


FOR  COMMISSIONERS 

Vote  two  (2)  first  choices  or 

ballot  will  be  void  ae  to 

CommiBsioDers 

First 
Choice 

Second 
Choice 

Add'l 
Choioe 

William  L.  Bernard 

Chris  E.  Lewis 

James  A.  Farrell 

W.  A.  Hicken 

R.  £.  McFarlane 

Roderick  Murchison 

Jas.  L.  Norman 

Bernard  Silberstein 

FOR  JUDGE  OF  MUNICIPAL 

COURT 
Vote   for   one   only   on   first'    First 

choice  Choice 

Vote  for  one  only  on  second, 

choice  * 


Second 
Choice 


Add*] 
Choice 


M.  E.  Louisell 

John  H.  Norton 

W.  H.  Smallwood.. 
William  L.  Windom 


The  following  tabulation  shows  the  result 
of  municipal  judge. 


•1 

•c 

1 

5S 

o 

s 

■0.0 

1^ 

a 
o 

to 

11 

< 

Louisell 

992 
3,417' 

734 
1,601 

1,726 
4.918 

402 
167 

2,128 

Norton 

5.065 

Smallwood 

3.496' 
4.408| 

2.845 
604 

6.341 
5,012 

240 
54 

6,581 

Windom 

5.066 

Totals 

12,313: 

5.684 

17,997 

863 

18,860 

There  was  no  majority  of  first  choice  votes. 
There  was  no  majority  of  first  and  second 
choice  votes.  There  was  of  course  a  plura- 
ity  of  first  choice,  second  choice,  and 
additional  choice,  votes. 

The  Constitution  provides  as  follows: 
"Every  male  person  of  the  age  of  twenty- 
one  years   or   upwards  shall   be 
entitled  to  vote  at  such  election    .    .    .      for 
all  officers  that  now  are  or  hereafter  may  be, 
elective  by  the  people."    Const,  art.  7,  §  1. 
[498]  Tliere  is  this  futher  provision: 
"All  elections  shall  be  by  ballot,  except  for 
such  town  officers  as  may  be  directed  by  law 
to  be  otherwise  chosen.'^    Const,  art.  7,  §  6. 

When  the  Constitution  was  frame,  and 
as  used  in  it,  the  word  "vote"  meant  a  choice 
for  a  candidate  by  one  constitutionally  qual- 
ified to  exercise  a  choice.  Since  then  it  has 
meant  notliin^  else.  It  was  never  meant  that 
the  ballot  of  one  elector,  cast  for  one  can- 
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didate,  could  be  of  greater  or  less  effect  than 
thp  ballot  of  another  elector  cast  for  another 
candidate.  It  was  to  be  of  the  same  effect. 
It  was  never  thought  that  with  four  can- 
didates one  elector  could  Tote  for  the  can- 
ditate  of  his  choice,  and  another  elector  could 
vote  for  three  candidates  against  him.  The 
preferential  system  directly  diminishes  the 
right  of  an  elector  to  give  an  effective 
vote  for  the  candidate  of  his  choice. 
If  he  votes  for  him  once,  his  power 
to  help  him  is  exhausted.  If  he  votes  for 
other  candidates  he  may  harm  his  choice,  but 
cannot  help  him.  Another  elector  may  vote 
for  three  candidates  opposed  to  him.  The 
mathematical  possibilities  of  the  application 
of  the  system  to  different  situations  are 
infinite. 

Naturally  enough  we  have  little  direct  au- 
thority upon  the  constitutionality  of  this 
method  of  voting.  In  some  states  cumulative 
or  restrictive  voting  is  allowed  by  the  Consti- 
tution. When  the  voting  is  cumulative,  and 
there  are  sufficient  candidates,  the  voter 
votes  for  as  many  candidates  as  there  are 
offices  to  be  filled,  or  votes  all  his  votes  for 
for  one  candidate,  or  otherwise  distributes 
them.  Under  the  restrictive  system  he  is 
permitted  to  vote  for  only  a  portion  of  the 
candidates  to  be  elected,  for  instance,  for  two 
when  there  are  four  offices  to  be  filled.  Cases 
under  these  systems  are  of  some  present 
value.  In  IlUnois  the  Constitution  provides 
for  cumulative  voting.  Const,  art.  4,  §  7. 
This  is  a  rigbt  which  the  legislature  may 
not  interfere  with  under  the  Illinois  Con- 
stitution, and  the  voter  has  the  constitution- 
al right  to  cumulate  his  votes.  Rouse  v. 
Thompson,  228  III.  522,  81  N.  B.  1109; 
People  V.  Deneen,  247  111.  289,  98  N.  E» 
437.  Attempts  have  been  made  to  provide 
for  cumulative  voting  by  legislation  witliout 
direct  constitutional  authority.  An  account 
of  one  such  attempt  is  given  in  Maynard  v. 
Board  of  Canvassers,  84  Mich.  228,  47  N.  VV. 
756,  L.B.A.  332.  It  was  held  unconstitu- 
tional.   Tlie  court  said: 

[499]  ''The  Constitution  is  the  outgrowth 
of  a  desire  of  the  people  for  a  representative 
form  of  government.  The  foundation  of  such 
a  system  of  government  is,  and  always  has 
been,  unless  the  people  have  otherwise  signifi- 
ed by  their  constitution,  tiiat  every  elector 
entitled  to  cast  his  ballot  stands  upon  a  com- 
plete political  equality  with  every  other 
elector,  and  that  the  majority  or  purality  of 
votes  cast  for  any  person  or  measure  must 
prevail.  .  .  .  It  is  the  constitutional  right 
of  every  elector,  in  voting  for  any  person  to 
represent  him  in  the  legislature,  to  express 
his  will  bv  his  ballot;  and  such  vote  shall 
be  of  as  much  influence  or  weight  in  the 
result,  as  to  any  candidate  voted  for,  as  the 
ballot  and  vote  of  any  other   elector.     The 


Constitution  does  not  contemplate,  but  by 
implication  forbids,  any  elector  to  cast  more 
than  one  vote  for  any  candidate  for  any  of- 
fice. The  prohibition  is  implied  from  the 
system  of  representative  government  provid- 
ed for  that  instrument.  .  .  .  Giving  to 
the  language  of  the  Constitution  its  ordinary 
signification,  it  declares  the  principle  that 
each  elector  is  entitled  to  express  his  choice 
for  Representative,  as  well  as  all  other  of- 
ficers, which  is  by  his  vote,  and  the  manner  of 
expressing  such  choice  is  by  ballot.  When  he 
has  expressed  his  preference  in  this  manner, 
he  has  exhausted  his  privilege;  and  it  is  not 
in  the  power  of  the  legislature  to  give  to  his 
preference  or  choice,  without  conflicting  with 
these  provisions  of  the  Constitution,  more 
than  a  single  expression  of  opinion  or 
choice. 

In  State  v.  Thompson,  21  N.  D.  443,  131  N. 
W.  239,  there  was  involved  the  cumulative 
voting  for  commissioners  under  a  commission 
form  of  city  government.  There  was 
language  in  the  statute  easily  susceptible  of 
the  construction  that  cumulative  voting  was 
intended.  The  court,  with  effort,  held  that 
the  statute  did  not  contemplate  cumulative 
voting.  Mr.  Justice  Fisk  dissented,  holding 
that  cumulative  voting  was  intended,  and 
that  the  statute  was  unconstitutional, 
adopting  the  views  of  the  Maynard  case, 
supra.  Mr.  Justice  Spalding,  while  concur- 
ring in  the  opinion,  held  that,  if  the  statute 
provided  for  cumulative  voting,  it  was  un> 
constitutional.  In  the  course  of  his  opinion 
he  said: 

"Our  system  of  government  is  based  upon 
the  doctrine  that  the  [500]  majority  rules. 
This  does  not  mean  a  majority  of  marks, 
but  a  majority  of  persons  possessing  the 
necessary  qualifications,  and  the  number  of 
such  persons  is  ascertained  by  the  means  of 
an  election." 

In  the  case  at  bar  it  may  be  noted  that 
the  number  of  persons  who  voted  were  12,313, 
and  the  number  of  cross  marks  considered 
on  the  plurality  election  were  18,860.  It  was 
not  a  voting  of  man  against  man. 

In  State  v.  Constantine,  42  Ohio  St.  437, 
51  Am.  Rep.  833,  the  statute  under  consid- 
eration authorized  the  election  of  four  mem- 
bers of  the  police  board,  but  denied  to  an 
elector  the  right  to  vote  for  more  than  two 
members.  This  was  held  unconstitutional. 
The  court  said: 

"No  such  thing  as  'minority  representa- 
tion' or  'cumulative  voting'  was  known  in  the 
policy  of  this  state  at  the  time  of  the  adop- 
tion of  this  Constitution  in  1851.  The  right 
of  each  elector  to  vote  for  a  candidate  for 
each  office  to  be  filled  at  an  election  had 
never  been  doubted.  Xo  effort  was  made  by 
the  framers  of  the  Constitution  to  modifv 
this  right,  and  we  think  it  was  intended  to 
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continue  and  guarantee  such  right  by  the 
provision  that  each  elector  'shall  be  entitled 
to  vote  at  all  elections.' " 

In  In  re  Opinion  of  Justices,  21  R.  I.  670, 
41  Atl.  1009,  a  like  opinion  was  given  by 
the  justices.  The  F;».me  holding  was  made  in 
McArdle  v.  Jersey  City,  66  N.  J.  L.  590,  49 
Atl.  1013,  88  Am.  St.  Rep.  496,  and  Bowden 
V.  Bedell,  68  N.  J.  L.  461,  53  Atl.  198. 

Attention  is  called  to  some  cases  involving 
primary  elections  where  departures  from 
what  seemed  to  be  mandates  of  the  Constitu- 
tion have  been  upheld.  Usually  it  will  be 
found  that  the  courts  upheld  them  upon  the 
ground  that  primary  elections  are  not  elec- 
tions within  the  Constitution.  This  is  likely 
true  of  Adams  v.  Lansdon,  18  Idaho  483, 
110  Pac.  280;  and  is  certainly  true  of  State 
V.  Nichols,  60  Wash.  508,  97  Pac.  728;  upon 
which  the  Idaho  case  seems  to  rest.  In  re- 
ferring to  these  two  and  other  cases,  the 
supreme  court  of  Tennessee,  In  Ledgerwood 
V.  Pitts,  122  Tenn.  570,  596,  126  S.  W.  1036, 
said  that  the  decisions  in  such  cases  were 
rested  upon  the  proposition  [501]  "that  such 
primaries  are  not  in  reality  elections,  but 
merely  nominating  devices,'* 

Our  own  court  has  made  a  distinction  be- 
tween provisions  which  might  not  be  fatal 
in  primary  statutes,  which  would  be  fatal  in 
election  statutes.  In  State  v.  Johnson,  87 
Minn.  221,  91  N.  W.  604,  840,  Mr.  Justice 
Lewis,  in  referring  to  a  primary  election, 
said: 

"If  the  election  of  candidates  to  the  posi- 
tion of  nominees  is  an  election  within  thto 
meaning  of  article  7  of  the  Constitution, 
then  the  primary  law,  as  above  construed, 
is  unconstitutional.  It  would,  in  certain 
cases,  deprive  the  voter  of  his  privilege  to 
exercise  the  elective  franchise." 

And  in  State  v,  Erickson,  119  Minn.  152, 
337  N.  W.  385,  Chief  Justice  Start  said  that 
"statutory  regulations  applicable  only  to  a 
primary  election,  which  might  be  repugnant 
to  the  Constitution  if  extended  to  elections, 
are  not  necessarily  invalid." 

The  quotations  made  from  the  different 
cases  are  not  chance  expressions.  They  are 
indicative  of  the  idea,  which  permeates  all 
legal  thought,  that  when  a  voter  votes  for 
the  candidate  of  his  choice,  his  vote  must  be 
counted  one,  and  it  cannot  be  defeated  or 
its  effect  lessened,  except  by  the  vote  of  an- 
other elector  voting  for  one.  A  qualified 
voter  has  the  constitutional  right  to  record 
one  vote  for  the  candidate  of  his  choice,  and 
have  it  counted  one.  This  right  is  not  in- 
fringed by  giving  the  same  right  to  another 
qualifled  voter  opposed  to  him.  It  is  in- 
fringed if  such  other  voter  is  permitted  to 
vote  for  three  opposing  candidates. 

We  know  of  but  two  cases  involving  the 
preferential   system.     One   is   State  v.  Port- 


land, 65  Ore.  273,  133  Pac.  62.  The  Consti- 
tution of  Oregon  distinctly  authorizes  such 
system  and  it  is  of  course  valid.  Hie  other 
is  Orpen  v.  Watson,  87  N.  J.  L.  69,  93  Atl. 
353.  The  court  there  reached  a  conclusion 
directly  opposed  to  our  views.  We  have 
given  it  full  consideration.  It  does  not  ac- 
cord with  our  views,  and  we  do  not  follow  it. 

Men  of  serious  purpose  have  given  thought 
to  the  preferential  and  other  systems  of  vot- 
ing, and  are  of  the  opinion  that  the  pre- 
vailing system  of  voting  by  ballot  ia  not 
effective.  Some  of  the  various  systems  are 
referred  to  in  the  Maynard  case,  supra,  Mc- 
Crary,  [502]  Elections,  note  pp.  158-162; 
Sixty-third  Cong.  Sen.  Doc.  142,  359;  and 
the  libraries  are  replete  with  contempora- 
neous literature  treating  of  the  subject.  We 
have  no  quarrel  with  them.  Our  concern  ia 
with  the  constitutionality  of  the  act  before 
us  and  not  with  the  goodness  of  other  sys- 
tems or  with  defects  in  our  own. 

We  arcf  making  no  narrow  construction  of 
the  Constitution.  In  Elwell  v.  Comstock,  99 
Minn.  261,  109  N.  W.  113,  698,  7  L.R.A. 
(N.S.)  621,  9  Ann.  Cas.  270,  the  constitu- 
tionality of  a  statute  authorizing  voting  by 
machine  instead  of  by  ballot  was  upheld. 
Mr.  Justice  Brown,  the  present  Chief  Justice, 
said: 

"Constitutions  are  not  made  for  existing 
conditions  only,  nor  in  the  view  that  the 
state  of  society  will  not  advance  or  improve, 
but  for  future  emergencies  and  conditions, 
and  their  terms  and  provisions  are  constantly 
expanded  and  enlarged  by  construction  to 
meet  the  advancing  and  improving  affairs  of 
men." 

There  the  purpose  was  to  use  a  machine 
which  answered  all  the  purposes  of  the  Con- 
stitution— secrecv  and  a  correct  coimt.  It 
was  another  method  of  reaching  a  correct 
result.  Here  the  purpose  is  to  adopt  a  dif- 
ferent plan  of  voting,  necessarily  affecting 
what  we  think  to  be  the  clearly  granted  con- 
stitutional rights  of  the  citizen.  If  the  pref- 
erential system  is  adopted,  it  must  be  after 
a  constitutional  sanction  by  the  people. 

It  is  fair  to  say  that  the  question  of  the 
constitutionality  of  the  preferential  vote  was 
not  suggested  to  the  trial  judges;  and  their 
attention  was  asked  only  to  the  point  first 
made. 

Judgment  reversed. 

Hallam,  J.  {dissenting  in  part).— I  dis- 
sent from  the  second  proposition  stated  in 
the  opinion. 

The  constitutional  question  is,  does  this 
system  of  preferential  voting  violate  the  con- 
stitutional guaranty  of  a  right  "to  vote"  at 
an  election  "for  all  officers  .  .  .  elective 
by  the  people?"  Const,  art.  7,  §  1.  The 
question  is  a  new  one  in  this  state.     It  was 
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not  considered  in  Farrell  t.  Hicken,  125 
Minn.  407,  147  N.  W.  816,  L.R.A.1915B  4(K1. 
This  charter  was  drafted  hy  a  commission 
appointed  pursuant  to  the  provisions  of  the 
Constitution  and  statutes  of  the  state,  and 
[503]  was  adopted  by  the  people  of  Duluth. 
It  is  legislation  and  as  legislation  it  is  to 
be  enforced  unless  its  unconstitutionality  ap- 
pears beyond  a  reasonable  doubt.  '  Curryer  t. 
Merrill,  25  Minn.  1,  33  Am.  Rep.  451;  Lom- 
inen  v.  Minneapolis  Gaslight  Co.  65  Minn. 
196,  208,  68  N.  W.  53,  33  L.R,A.  437,  60 
Am.  St.  Rep.  450.  The  membership  of  the 
commission  embraced  lawyers  of  recognized 
ability.  This  court  has  entertained  three 
election  contests  prior  to  this  one,  all  of 
them  arising  out  of  the  first  election  under 
this  charter.  Farrell  y.  Hicken,  125  Minn. 
407,  147  N.  W.  815,  L.R.A.1915B  401;  Mc- 
Ewen  V.  Prince,  126  Minn.  417,  147  N.  W. 
275;  Silberstein  v.  Prince,  127  Minn.  411, 
149  N.  W.  653.  All  were  conducted  with 
ability.  In  one  case  McEwen  and  Prince, 
and  in  another  Silberstein  and  Prince,  con- 
tended for  the  office  of  mayor.  In  both  cases 
Prince  was  solemnly  declared  elected.  None 
of  these  men  had  a  majority  or  even  a  plu- 
rality of  lirst  choice  votes.  If  the  majority 
opinion  in  this  case  is  right  none  of  them 
had  a  semblance  of  a  right  to  the  office. 
They  were  all  "fighting  windmills."  In  the 
McEwen  case  another  candidate.  Fay,  with 
the  highest  number  of  first  choice  votes,  pre- 
■"•ented  in  the  trial  court  the  claims  sus- 
tained by  the  majority  opinion  in  this  case. 
The  decision  was  against  the  contention,  and 
Fay  timidly  submitted  and  did  not  follow 
the  other  contestants  to  this  court.  In  Far- 
rell V.  Hicken,  too,  this  contention  was 
presented  in  the  trial  court.  Here  also  if  sus- 
tained its  application  would  have  been  deci- 
sive against  the  contestee.  It  was  not  sus- 
tained in  the  trial  court  and  it  was  aban- 
doned by  the  able  counsel  for  contestant  on 
appeal  to  this  court.  In  this  case  I  have 
looked  in  vain  through  the  record  as  made 
in  the  trial  court  for  any  suggestion  that 
there  was  any  constitutional  question  in  the 
case.  Of  course  no  one  of  these  facts,  nor 
all  of  them  together,  are  decisive  of  the  con- 
stitutionality of  this  legislation,  but  this 
train  of  circumstances,  of  nisi  priua  deci- 
sions deliberately  acquiesced  in,  and  of  posi- 
tions deliberately  taken  by  able  lawyers, 
should  cause  this  court  to  exercise  much  cau- 
tion before  holding  that  these  positions  all 
voluntarily  abandoned  were  safe  beyond  a 
reasonable  doubt.  No  voter  of  Duluth  has 
ever  complained  of  restriction  of  his  right 
to  vote  or  of  any  advantage,  real  or  sup- 
po^d,  of  any  other  voter.  The  only  com- 
plaint has  come  from  those  [504]  who  claim 
the  right  to  be  voted  for  in  a  particular  way. 
This  is   not   decisive,   but   it   is   significant. 


Neither  is  there  anything  decisive  in  the  fact 
that  if  this  decision  is  right  Duluth  has,  all 
the  time  since  this  charter  went  into  effect, 
lived  its  municipal  existence  under  a  de  facto 
mayor,  and,  for  part  of  the  time  at  least, 
under  de  facto  councilmen.  Yet  these  condi- 
tions, generally  acquiesced  in  for  more  than 
two  years,  are  entitled  to  some  thought  in 
coming  to  a  conclusion  upon  the  crucial  ques- 
tion in  tiie  case,  the  constitutionality  of  this 
election  law. 

Many  reasons  might  be  given  why  this 
legislation  should  not  have  been  passed  by 
the  people  of  Duluth,  With  its  wisdom  we 
are  not  concerned.  The  only  question  is 
whether  this  community  had  the  constitu- 
tional right  to  adopt  this  plan  of  election. 
The  authorities  elsewhere  are  few,  but  they 
are  in  favor  of  the  constitutionality  of  this 
law. 

Orpen  v.  Watson,  87  N.  J.  L.  69,  93  Atl. 
853,  is  directly  in  point. 

Adams  v.  Lansdon,  18  Idaho  483,  110  Pac. 
280,  presented  a  similar  situation,  except 
that  the  case  involved  a  primary  election. 
Had  the  court  been  of  the  opinion  that  the 
provisions  of  the  Constitution  of  that  state 
as  to  elections  do  not  apply  to  primary  elec- 
tions, it  might  have  disposed  of  the  case  on 
that  ground.  It  did  not  do  so.  Perhaps  it 
entertained  the  same  opinion  as  some  other 
courts  (Spier  v.  Baker,  120  Cal.  370,  52  Pac. 
659,  41  L.R.A.  196;  People  v.  Election 
Com'rs,  221  111.  9,  77  N.  E.  321,  5  Ann.  Cas. 
562),  that  the  constitutional  provisions  as 
to  elections  do  apply  to  primary  elections. 
At  any  rate  it  so  treated  the  case.  Tlie  court 
recited  the  contention  made  that  the  second 
choice  feature  was  violative  of  the  provision 
of  the  Constitution  which  forbids  any  power, 
civil  or  military,  to  "interfere  with  or  pre- 
vent the  free  and  lawful  exercise  of  the"  right 
of  suffrage*'  in  that  it  would  "interfere  with 
or  prevent  the  free  and  lawful  exercise  of  the 
right  of  such  voter."  And  it  holds  that  the 
enactment  of  the  second  choice  feature  was 
"a  reasonable  exercise  of  the  power  of  the 
legislature"  to  make  regulations  in  regard  to 
the  conduct  of  elections  and  the  exercise  of 
the  right  of  suffrage,  and  that  it  did  not  un- 
reasonably interfere  with  the  freedom  of  the 
elector  in  exercising  that  right. 

[505]  State  v.  Nichols,  50  Wash.  508,  527, 
528,  97  Pac.  728,  733,  also  involved  a  pri- 
mary election.  In  one  part  of  the  opinion  it 
is  said  that  the  constitutional  provision  as 
to  qualification  of  voters  does  not  apply  to 
primary  elections,  but  in  discussing  the  sec- 
ond choice  provisions  of  the  statute  no  such 
distinction  is  dra\^Ti.  The  court,  pages  527, 
528,  8ft vs: 

"The  principal  argument  against  the  sec- 
ond choice  provision  is  that  it  interferes 
With  the  freedom  of  election  guaranteed  by 
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the  Constitution  and  compels  the  elector  to 
vote  for  a  person  other  than  the  candidate 
of  his  choice.  This  contention  is  untenable. 
The  elector  has  the  utmost  freedom  of  choice 
in  casting  his  first  choice  ballot,  though  his 
choice  will  not  avail  him  unless  at  least 
forty  per  centum  of  his  party  agree  with 
him.  It  was  entirely  competent  for  the  leg- 
islature to  provide  that  a  candidate  receiving 
less  than  forty  per  centum  of  his  party  vote 
should  not  be  deemed  its  nominee,  and  with 
such  a  provision  in  the  law  it  was  incum- 
bent on  the  legislature  to  provide  some  other 
method  of  nomination  whenever  a  candidate 
failed  to  receive  the  required  vote  at  the 
primary." 

Statutory  provisions  giving  voters  the  op- 
tion to  cumulate  their  votes  upon  less  than 
the  whole  number  of  candidates  to  be  elected 
have  been  held  valid  under  constitutional 
provisions  similar  to  our  own.  People  v.  Nel- 
son, 133  111.  566,  596,  27  N.  E,  217.  This 
case  distinguishes  cases  like  State  v.  Con- 
stantine,  42  Ohio  St.  437,  51  Am.  Rep.  833, 
decided  under  a  statute  denying  the  right  to 
vote  for  as  many  candidates  as  there  are 
persons  to  be  elected.  The  Illinois  Consti- 
tution permits  cumulative  voting  for  legisla- 
tive officers,  but  there  is  not  in  the  Consti- 
tution of  Illinois  any  provision  authorizing 
cumulative  voting  in  elections  of  the  kind 
considered  in  the  case  cited.  The  Pennsyl- 
vania court  sustained  a  statute  limiting  the 
right  to  vote  for  six  candidates  where  seven 
were  to  be  elected,  and  declined  to  follow 
State  V.  Constantine.  The  same  question  was 
raised  under  a  statute  in  New  York.  In  one 
case  it  was  said,  the  question  is  "a  very 
grave  and  interesting  one."  People  v.  Ken- 
ney,  96  N.  Y.  294,  and  in  another  case  it  wav 
said  to  be  a  question  '^about  which  there  is 
room  for  difference  and  debate."  People  v. 
Crissey,  91  N.  Y.  616.  We  need  not  go  so 
far  as  the  Illinois  and  Pennsylvania  [506] 
courts  have  gone.  For  purposes  of  this  case 
it  may  be  conceded  that  no  voter  can  give 
more  than  one  vote  for  any  candidate.  The 
legislation  before  us  does  not  do  this. 

The  guaranty  of  the  Constitution  of  this 
state  that  every  male  person  a  citizen  of  the 
United  States  "shall  be  entitled  to  vote"  at 
an  election  "for  all  officers  .  .  .  elective 
by  the  people,"  had  at  the  time  of  its  adop- 
tion only  one  meaning.  At  the  time  the  Con- 
stitution was  adopted  there  was  restricted 
suffrage  in  many  states.  In  some  there  were 
racial  disqualifications,  and  in  others  prop- 
erty and  educational  qualifications.  >Iy  opin- 
ion is  that  the  framers  had  in  mind  only  the 
matter  of  defining  what  persons  should  be 
entitled  to  vote.  The  debaters  in  both  con- 
stitutional conventions  make  this  clear. 
They  intended  to  guarantee  to  the  persons 
named  in  the  Constitution  the  right  to  vote, 
and  the  same  right  to  vote  as  every  other 


elector.  I\Iethods  of  voting  never  entered 
their  minds,  and  they  never  supposed  they 
were  prohibiting  any  method  of  election 
which  did  not  deny  equality  of  right  among 
voters.  The  provision  should  be  so  construed 
as  to  give  effect  to  their  purpose.  Whatever 
the  Duluth  charter  does  do,  it  does  not  in- 
fringe on  tlie  right  to  vote.  Every  citizen 
has  the  same  right  as  every  other  citizen. 
The  thought  running  throu^  all  the  deci- 
sions is  that  the  right  to  vote  is  a  political 
privilege  which  the  legislature  may  regulate 
to  any  extent  not  prohibited  by  the  state  or 
Federal  Constitution.  "Whether  such  regu- 
lation be  reasonable  or  unreasonable  is  for 
the  determination  of  the  Legislature,  and  not 
for  the  courts,  so  long  as  such  regulation 
does  not  become  destruction."  Detroit  v. 
Rush,  82  Mich.  532,  46  N.  W.  951,  10  L.R.A. 
171.  As  said  by  Elkin,  J.,  in  Winston  v. 
Moore,  244  Pa.  St.  447,  Ann.  Cas.  1915C  498, 
L.R.A.1915A  1190: 

"In  a  general  way  it  may  be  said  that  elec> 
tions  are  free  and  equal  within  the  meaning 
of  the  Constitution  when  they  are  public  and 
open  to  all  qualified  electors  alike;  when 
every  voter  has  the  same  right  as  any  other 
voter;  when  each  voter  under  the  law  has 
the  right  to  cast  his  ballot  and  have  it  hon- 
estly counted:  when  the  regulation  of  the 
rig^t  to  exercise  the  franchise  does  not  deny 
the  franchise  itself,  or  make  it  so  difficult  as 
to  amount  to  a  denial;  and  when  no  con- 
stitutional right  of  the  qualified  elector  is 
subverted  or  denied  him." 

[507]  Under  our  system  of  government, 
where  every  voter  has  a  right  to  run  for 
office,  and  where  the  number  of  candidates 
ia  often  large,  it  is  not  practicable  or  wise 
to  settle  the  right  to  office  by  a  single  ballot 
of  first  choice  votes  and  to  give  a  certificate 
of  election  to  the  candidate  receiving  the 
highest  number  of  first  choice  votes.  £ven 
the  highest  may  sometimes  receive  but  a 
small  fraction  of  the  total  vote.  The  com- 
mon method  of  elimination  is  now  by  means 
of  a  primary  election.  The  people  of  Duluth 
proposed  to  dispense  with  the  machinery  of 
an  extra  primary  election  and  to  accomplish 
the  same  result  by  permitting  an  expression 
of  second  and  additional  choice  votes  all  at 
once.  Without  regard  to  the  merits  of  their 
plan,  it  appears  to  me  that  the  plan  wa^ 
within  their  constitutional  power  to  adopt. 
No  voter  has  a  constitutional  right  to  say 
that  his  candidate  shall  be  declared  elected 
without  a  majority  of  first  choice  votes,  and, 
if  such  candidate  receives  less,  the  voter  who 
supports  him  has  no  constitutional  right  to 
say  that  the  election  shall  be  void  and  no 
further  expression  of  the  electorate  shall  be 
received.  In  my  opinion  the  voters  of  Du- 
luth did  not,  by  the  adoption  of  their  charter, 
infringe  upon  their  "own"  right  "to  vote." 


Ok  Petition  fob  Eehearino. 
(August  27,  1915.) 

Peb  Curiam. — ^The  contestee  petitions  for  a 
rehearing.  The  city  of  Duluth,  though  not 
a  party,  asks  for  a  rehearing,  to  the  end,  we 
take  it,  that  it  may  appear  as  a  friend  of 
the  court  and  file  a  brief  or  make  an  argu- 
ment if  a  rehearing  is  granted.  We  treat  its 
petition  as  one  proper  to  be  considered. 

It  is  not  suggested  that  there  has  been  a 
failure  to  bring  any  fact  to  the  attention  of 
the  court;  nor  that  there  are  other  pertinent 
authorities  which  might  be  cited;  nor  that 
arguments  which  might  have  been  made  were 
omitted;  nor  that  anything  new  bearing  upon 
the  case  is  at  hand.  Indeed,  the  claim  is 
that  the  court  went  wrong  upon  a  plain 
proposition  involving  no  difficulty;  or,  to  put 
it  in  the  language  of  one  of  the  petitions, 
"If  one  will  put  the  proposition  up  to  good 
lawvers,  .  .  .  who  have  examined  into 
the  question,  [508]  five  out  of  six  will  say 
that  the  statute  does  not  violate  the  Consti- 
tution." With  the  viewpoint  of  the  petition- 
ers in  mind,  we  have  re-examined  the  one 
question  here  important,  viz.,  the  constitu- 
tionality of  the  preferential  system  of  voting 
used  in  the  election  of  the  municipal  judge. 

In  reaching  our  decision  we  proceeded  stu- 
diously and  with  deliberation,  and  conform- 
ably to  the  settled  policy  of  this  court  in 
favor  of  a  liberal  construction  of  the  Con- 
stitution. It  is  serious  to  declare  a  piece  of 
legislation  unconstitutional.  It  is  a  matter 
for  deliberate  consideration  when  it  is  se- 
riously asserted  that  a  piece  of  legislation 
impairs  the  constitutional  right  of  suffrage 
of  a  citizen.  We  reached  the  conclusion  that 
a  system  of  voting,  giving  the  voter  the 
right  to  vote  for  the  candidate  of  his  first 
choice,  and  against  the  first  choice  of  an- 
other vot«r,  and,  in  addition,  by  a  manipu- 
lation of  second  and  additional  choice  votes, 
vote  for  difTerent  candidates  all  against  the 
first  choice  of  such  other  voter  to  a  number 
of  times  limited  only  by  the  number  of  can- 
didates, was  contrary  to  the  intent  of  the 
Constitution;  and  that  it  was  none  the  less 
so  because  such  other  voter  was  permitted 
to  engage  in  a  like  manipulation  of  second 
and  additional  choice  votes.  Our  further  ex- 
amination confirms  us  in  our  view.  The  de- 
cision is  sound;  and  we  do  right  in  uphold- 
ing the  right  of  the  citizen  to  cast  a  vote 
for  the  candidate  of  his  choice  unimpaired 
by  second  or  additional  choice  votes  cast  by 
other  voters. 

Since  nothing  has  been  overlooked  and 
there  is  nothing  new .  to  be  presented  and 
upon  a  re-examination  we  are  confident  of 
the  correctness  of  our  decision,  a  rehearing 
sliould  not  be  granted.  We  respect  the  opin- 
ions of  others,  those  who  framed  the  charter 
Ann.  Cas.  1917C. — 31. 
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and  those  who  have  thought  upon  it,  but 
our  own  judgment,  reached  after  much  labor 
and  deliberation,  and  with  the  aid  of  the 
arguments  of  able  counsel,  must  determine 
the  decision  as  in  other  cases;  and  the  fact, 
evident  when  the  opinion  was  written,  and 
made  prominently  plain  in  both  petitions, 
that  the  decision  is  unpopular,  had  no  con- 
sideration when  the  decision  was  reached  and 
receives  none  upon  the  petitions  for  a  re- 
hearing. 

Perhaps  all  has  been  said  that  need  be; 
but  it  is  claimed  that  confusion  [509]  has 
come  because  of  the  decision,  and,  if  so,  wc 
should  help  in  its  elimination  so  far  as  we 
properly  can;  and  it  is  proper  enough  to 
remark  upon  some  of  the  grounds  urged  for 
a  rehearing  for  they  are  properly  before  us. 

The  petition  says: 

"Necessarily  untold  litigation  will  arise 
over  salaries  of  officers,  title  to  office,  and 
the  effect  of  official  acts.  Claims  are  al- 
ready made  by  different  parties  for  the  same 
salary  and  the  city  knows  not  who  to  make 
payment  to.  As  to  the  status  of  the  city 
government,  and  the  powers  and  rights  of  its 
officials  opinions  among  lawyers  even  are  al- 
most as  divergent  as  the  number  of  lawyers 
at  the  bar.  The  credit  of  the  city  is  liable 
to  be  seriously  affected  by  this  decision. 
.  .  .  The  result  is  that  bankers  are  al- 
ready expressing  the  fear  that  the  obliga- 
tions of  the  city  created  since  the  adoption 
of  the  present  charter  are  invalid." 

It  is  further  suggested  that  certificates  of 
indebtedness  issued  by  the  city  and  assess- 
ments for  public  improvements  will  be  af- 
fected. It  is  suggested  that  one  or  more 
commissioners,  holding  under  the  1913  elec- 
tion, are  without  title  under  the  late  deci- 
sion; that  the  acts  of  the  commissioners  may 
be  held  invalid;  that  the  right  to  hold  office 
may  still  be  involved  in  judicial  investiga- 
tion; and  that  the  city  may  be  involved  in 
litigation  for  salaries  of  officers  claiming  to 
have  been  elected  though  they  never  entered 
office. 

We  assume  that  these  suggestions  are  se- 
riously made.  They  are  easily  answered. 
The  decision  does  not  invite,  nor  require,  nor 
permit,  the  city  to  disavow  its  obligations. 
The  credit  of  the  citv  is  not  affected.  The 
time  for  contest  of  the  results  of  the  1913 
election  has  gone.  It  is  hard  to  imagine  a 
case  where  a  court  would  give  one  searching 
office  a  remedy  by  quo  warranto.  The  acts 
of  the  commissioners  holding  and  exercising 
office  are  valid.  Public  improvements  or 
assessments  for  them  are  in  no  wise  affected.. 
The  government  of  the  city  is  not  gone.  Its  | 
commission  form  of  government  is  still  with 
it.  No  calamity  has  befallen  the  city.  The 
commissioners  holding  office  under  the  1913  • 
election  are  just  as  truly  commissioners  ad^ 
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if  they  had  been  elected  under  another  sys- 
tem of  voting.  There  is  no  reason  for  con- 
fusion. There  may  be  litigation.  [510] 
Anyone  may  commence  a  lawsuit.  But  all 
these  grounds  suggested  in  support  of  the 
petitions  for  a  rehearing  are  without  merit 
and  tend  only  to  suggest  a  fanciful  basis  for 
fruitless  litigation. 

Complaint  is  made  that  the  opinion  fails 
to  advise  the  city  of  the  various  complica- 
tions which  may  arise  in  the  future.  We  do 
not  see  them.  We  do  not  know  that  there 
will  be  any  or  why  there  should  be.  The 
only  question  brought  to  us  was  whether  the 
contestee  was  elected  municipal  judge  and  it 
arose  upon  a  contest  instituted  by  an  elector 
and  not  by  a  candidate  for  the  office.  We 
can  decide  no  questions  not  involved  in  the 
broad  question  stated.  The  appeal  was  from 
the  judgment  adjudging  the  contestee  elected. 
The  judgment  was  reversed.  The  law  fixes 
the  effect  of  a  reversal. 

Petitions  for  rehearing  denied. 

NOTE. 

Validity  and  Construotlon  of  Statute 
Providing  for  Preferential  System  of 
Votine. 

Validity  of  System,  482. 

Validitv  of  Particular  Provisions  of  Statute, 

482. 
Construction    of     Particular     Provisions    of 

Statute,  485. 


Validity  of  System. 

The  general  scheme  of  the  preferential  sys- 
tem of  voting,  as  stated  in  the  reported  case, 
is  as  follows:  "All  candidates  go  upon  the 
official  ballot  by  petition.  The  ballot  pro- 
vides for  first  choice,  second  choice  and  addi- 
tional choice,  votes.  If  the  result  of  the  first 
choice  is  a  majority  for  a  candidate,  he  is 
elected.  If  a  count  of  the  first  choice  votes 
brings  no  majority,  the  second  choice  votes 
are  added  to  the  first  clioice  votes,  and  if  a 
candidate  then  has  a  majority  of  the  first 
and  second  choice  votes,  he  is  elected.  If 
there  is  not  a  majority,  the  first  and  second 
choice  votes  are  added  to  the  additional 
choice  votes,  and  the  candidate  having  a 
plurality  is  elected.  Each  voter  may  vote 
as  many  additional  choice  votes  as  he 
chooses,  less  the  first  and  second  choice 
votes;  that  is,  he  may  vote  as  many  addi- 
tional choice  votes  as  there  are  candidates, 
less  two.     .  .     Ko  voter  can  vote  more 

than  one  vote  for  any  one  candidate.  He  is 
not  required  to  vote  a  second  choice  or  addi- 
tional choiccH." 

The  reported  case  is  apparently  the  only 
decision  wherein  the  constitutional  it  v  of  the 


preferential  system  of  voting  has  been  square- 
ly adjudicated,  and  in  that  case  it  is  held 
to  be  unconstitutional.  The  conclusion  of 
the  court  is  that  a  system  of  voting,  which 
gives  the  voter  the  right  to  vote  for  the  can- 
didate of  his  first  choice,  and  against  the 
first  choice  of  another  voter,  and,  in  addi- 
tion, by  a  manipulation  of  second  and  addi- 
tional choice  votes,  to  vote  for  different  can- 
didates, all  against  the  first  choice  of  such 
other  voter,  a  number  of  times,  limited  only 
by  the  number  of  candidates,  is  contrary  to 
the  intent  of  a  constitutional  provision  that 
all  voting  "shall  be  by  ballot,"  and  that  it  is 
none  the  less  so  because  every  voter  is  per- 
mitted to  engage  in  a  like  manipulation  of 
second  and  additional  choice  votes.  In  an 
Oregon  case,  State  v.  Portland,  65  Ore.  273, 
133  Pac.  62,  this  system  of  voting  was  held 
to  be  valid.  But  that  case  cannot  be  re- 
garded as  an  authority  in  support  of  the  con- 
stitutionality of  the  preferential  system  of 
voting  for  the  reason  that  the  Oregon  con- 
stitution distinctly  authorizes  such  a  system 
of  voting,  which,  of  course,  renders  it  valid. 
In  a  numlier  of  other  decisions,  discussed 
in  detail  in  the  following  subdivision  of  this 
note,  the  constitutionality  of  statutes  pro- 
viding for  the  preferential  system  of  voting^ 
has  been  impliedly  affirmed  by  reason  of  the 
overruling  of  specific  objections  addressed  to 
specific  sections  of  statutes  providing  for 
that  method  of  voting  without  passing  on  the 
validity  of  the  system.  Adams  v.  Lansdoiu 
18  Idaho  483,  11*0  Pac.  280;  Orpen  v.  Wat- 
son, 87  X.  J.  L.  69,  93  Atl.  853,  affirming 
88  X.  J.  L.  379,  96  Atl.  43;  State  v.  Xichols, 
50  Wash.  608,  97  Pac.  728.  But  the  infer- 
ence as  to  the  validity  of  the  whole  statute 
created  by  the  holding  in  Farrell  v.  Hicken, 
125  Minn.  407,  147  N.  W.  815,  L.R.A.101.->R 
401,  that  a  section  thereof  was  constitution- 
al, is  overruled  by  the  decision  in  the  re- 
ported case  declaring  the  preferential  system 
of  voting  to  be  unconstitutional. 

Validity  of  Particular  Proi'f«*on«  of 

Statute. 

The  constitutionaUty  of  particular  charter 
provisions  or  state  laws  which  require  the 
voter  to  vote  for  a  first  and  a  second  choice, 
where  there  are  more  than  two  candidates 
for  the  same  office,  has  been  upheld  in  several 
decisions.  Thus,  the  provision  of  the  Idaho 
primary  election  law  (Sess.  Laws  1900. 
p.  196,  §  14)  requiring  the  voter  to  vote  for 
a  first  and  second  choice,  where  there  were 
more  than  two  candidates  for  the  same  office, 
was  hold  to  be  constitutional  in  Adams  v. 
LanRdnn,  IS  Idaho  483,  110  Pac.  280.  The 
objection  urged  was  that  the  provision  vio- 
lated the  section  of  the  state  constitution 
(art.  1,  §  19)  which  provides  that  '*no 
power,  civil  or  military,  shall  at  any  time 
interfere  with  or  prevent  the  free  and  lawful 
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exercise  of  the  right  of  suflTrage."  In  holding 
that  the  second  choice  provision  did  not  in- 
terfere unreasonably  with  the  freedom  of  the 
elector  in  exercising  his  right  of  suffrage, 
the  court  said :  "It  is  argued  that  to  compel 
a  votc»r  to  vote  for  a  second  choice,  when 
there  are  more  than  two  candidates  for  t]ie 
same  office — particularly  when  he  has  no  sec- 
ond choice — would  be  violative  of  said  provi- 
sions of  the  constitution,  in  that  it  would 
interfere  with  or  prevent  the  free  and  lawful 
exercise  of  the  right  of  such  voter  and  com- 
pel him  to  vote  for  a  second  choice  candidate 
when  he  did  not  wish  to  do  so.  .  .  .  This 
contention  is  fully  answered  by  the  supreme 
court  of  Washington  in  the  case  of  State  v. 
Nichols,  50  Wash.  508,  97  Pac.  728.  The 
ecurt  there  had  under  consideration  the  pri- 
mary election  law  of  the  state  of  Washing- 
ton, and  in  that  case  the  same  contention 
was  made  as  the  one  here  under  considera- 
tion, and  the  court  said:  The  elector  has 
the  utmost  freedom  of  choice  in  casting  his 
first  choice  ballot,  though  his  choice  will  not 
avail  him  unless  at  least  forty  per  centum 
of  his  party  agree  with  him.  It  was  entirely 
competent  for  the  legislature  to  provide  that 
a  candidate  receiving  less  than  forty  per 
centum  of  his  party  vole  should  not  be 
deemed  its  nominee,  and  with  such  a  provi- 
sion in  the  law  it  was  incumbent  on  the 
legislature  to  provide  some  other  method  of 
nomination  whenever  a  candidate  failed  to 
receive  the  required  vote  at  the  primary.  It 
might  have  provided  a  second  primary,  but 
a  second  primary  would  perhaps  prove  equal- 
ly fruitless,  unless  the  number  of  candidates 
to  be  voted  for  were  restricted.  If  the  can- 
didates to  be  voted  for  at  the  second  primary 
were  restricted  to  the  two  or  three  receiving 
the  highest  vote  at  the  former  primary,  then 
all  those  who  did  not  favor  these  particular 
candidates  might  complain  with  equal  justice 
that  they  were  compelled  to  vote  for  candi- 
dates other  than  those  of  their  choice.  So 
long  as  voting  is  by  ballot,  an  official  ballot 
is  a  convenience,  if  not  a  necessity,  and  some 
authority  vested  somewhere  in  government 
must  determine  the  names  which  shall  ap- 
pear on  that  ballot,  and  those  names  must 
m-cessarily  be  few  in  number;  and,  we  re- 
peat, any  reasonable  method  prescribed  by 
the  law-making  power  which  accomplishes 
this  result  must  be  sustained  by  the  judi- 
cial department  of  government.  The  courts 
have  no  concern  with  its  wisdom  or  policy.* 
After  a  careful  consideration  of  this  ques- 
tion we  conclude  that  said  provision  of  the 
primary  election  law  is  not  in  conflict  with 
said  provision  of  the  constitution  and  does 
not  abridge  the  freedom  of  the  voter  or  inter- 
fere with  his  right  of  suffrage.  The  enact- 
ment of  said  provision  was  a  reasonable  ex- 
ercise of  the  power  of  the  legii=»lature  in  said 


matter,  and  not  in  conflict  with  any  rights 
guaranteed  an  elector  by  said  provisions  of 
the  constitution.  However,  we  think  counsel 
misapprehends  the  force  and  effect  of  said 
constitutional  provision.  It  is  therein  de- 
clared that  no  power,  civil  or  military,  shall 
at  any  time  interfere  with  or  prevent  the 
free  and  lawful  exercise  of  the  right  of  suf- 
frage. Those  provisions  evidently  refer  to 
officers,  civil  or  military,  being  about  the 
polls  to  meddle  with  or  intimidate  electors, 
and  thus  to  interfere  with  and  prevent  them 
from  the  free  and  lawful  exercise  of  the  right 
of  sufi'rage." 

A  like  objection  urged  against  a  similar 
statute  [Primary  Election  Law,  Act  March 
15,  1907  (Laws  Wash.  1907,  p.  457,  c.  209)] 
was  held  to  be  untenable  in  State  v.  Nichols, 
50  Wash.  608,  97  Pac.  728,  quoted  in  the 
case  last  cited. 

Under  a  New  Jersey  statute  adopted  in 
1012  (P.  L.  1912,  p.  643),  the  board  of  com- 
missioners of  any  city  wherein  that  form  of 
government  obtained  were  invested  with  all 
governmental  powers  delegated  to  any  of  the 
municipalities  designated  by  the  statute  which 
accepted  it.  By  a  supplemental  ac:  (P.  L. 
1914,  p.  170)  the  commissioners  were  to  be 
selected  according  to  the  following  method: 
Any  qualiflcd  elector  might  become  a  can- 
didate by  filing  with  the  city  clerk  a  petition 
in  accordance  with  the  provisions  of  the  stat- 
ute, and  the  clerk  was  thereupon  required  to 
furnish  an  official  ballot,  to  be  used  at  the 
election,  which  should  contain  the  names  of 
all  the  petitioning  candidates,  so  arranged 
that  the  voter  might  vote  a  first,  second^ 
third  or  fourth  choice.  The  statute  then  pro- 
vided that  the  voter  should  vote  as  many 
first  choices  as  there  were  offices  to  be  filled, 
or  the  vote  would  be  void;  that  voting  any 
other  choice  was  not  compulsory;  that  only 
one  choice  might  be  expressed  for  any  one 
candidate;  that  the  voter  might  write  on 
the  ballot  the  name  of  any  person  for  whom 
he  might  wish  to  vote,  and  that  a  majority 
of  all  legal  votes  cast  should  be  necessary  to 
an  election.  As  in  the  case  of  the  Idaho 
statute,  heretofore  discussed,  the  first  objec- 
tion urged  against  the  statute  was  that  it 
did  not  permit  a  free  choice  because  it  com- 
pelled the  voter  to  vote  a  first  choice  for 
each  office  to  be  filled  in  order  to  make  his 
vote  effective,  when  he  might  desire  to  vote 
for  only  one  commissioner,  and  therefore 
that  his  right  to  vote  was  restricted.  In 
answer  to  this  objection,  the  court  in  Orpen 
V.  Watson,  87  N.  J.  L.  69,  93  Atl.  853,  aj- 
firmeil  88  N.  J.  L.  379,  96  Atl.  43,  said:  "My 
understanding  is  that  the  right  of  sufl'rage  in 
organized  society  is  not  absolute  or  inherent, 
and  that  the  majority  of  the  persons  consti- 
tuting the  society  may  regulate  that  question 
as  they  deem  best,  except  as  limited  by  soni'i 
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organic  compact  such  as  the  constitution  of 
our  state.  So,  it  would  seem,  that  on  this 
branch  of  the  case  the  simple  question  is, 
whether  the  legislature  deeming  it  wise  that 
some  of  the  powers  of  the  state  shall  be 
intrusted  to  five  commissioners,  it  can  pro- 
vide that  each  citizen,  if  he  desires  to  par- 
ticipate in  the  selection  of  such  instrumen- 
talities of  the  state,  shall  vote  for  the  entire 
number  of  officers  necessary  to  exercise,  for 
the  common  welfare,  the  delegated  powers, 
and  if  so,  whether  such  requirement  infringes 
upon  his  constitutional  right  to  vote  for  all 
offi^sers  that  are  elective.  I  think  it  must  be 
conceded  that,  if  there  be  no  constitutional 
limitation,  the  legislature  could  condition  the 
right  to  vote  for  a  class  of  officers  upon  a 
requirement  to  vote  for  all,  and  my  opinion 
is,  that  the  right  reserved  in  the  constitution 
to  a  vote  for  all  elective  officers  is  not  re- 
stricted by  a  requirement  that  he  shall  vote 
for  as  many  persons  as  there  are  offices  nec- 
essary to  be  filled  in  order  to  carry  on  the 
government.  It  is  not  to  vote  for  particular 
persons,  that  choice  is  left  open,  but  to  aid 
in  filling  elective  offices;  it  is  a  regulation 
of  the  method  of  voting  for  all  elective  offi- 
<cors.  The  argument  that  in  voting  for  only 
one,  the  voter  thereby  advances  the  chances 
of  one  person  whom  he  may  prefer  to  the 
others,  does  not  take  into  account  that  the 
constitution  reserves  no  such  privilege,  either 
expressly  or  by  implication,  nor  does  it  se- 
cure him  the  right  not  to  vote.  ...  I 
think  it  is  clear  that  no  constitutional  right 
of  any  voter  has  been  restricted,  infringed 
upon  or  hampered  by  the  requirement  that 
he  must,  in  order  to  have  his  vote  counted, 
vote  his  first  choice  for  as  many  persons  as 
there  are  offices  to  be  filled  in  the  manner 
required  by  the  statute  assailed."  In  that 
case  it  was  also  urged  that,  by  permitting 
a  voter  to  express  a  second  and  other  choices, 
lie  was  allowed  to  vote  for  more  persons  than 
there  were  offices  to  be  filled,  and  that  this 
was  contrary  to  an  implied  prohibition  in 
the  constitution  against  voting  for  more  than 
one  person  for  the  same  office.  Overruling 
that  contention,  the  court  said:  "Tlie  mani- 
fest purpose  of  the  act  is  to  ascertain  the 
preferences  of  a  majority  of  all  the  voters 
participating  in  any  such  election  and  to 
give  effect  to  that  preference  rather  than  to 
determine  the  result  by  a  plurality  vote. 
The  court  cannot  pass  upon  the  policy  of 
such  legislation;  all  we  have  to  settle  is  its 
legal  or  constitutional  standing.  The  con- 
clusion I  have  arrived  at  is,  that  as  it  is 
only  the  choice  votes  which  go  to  make  a 
majority  that  are  counted  as  effective  votes, 
and  as  no  voter  can  vote  for  the  same  person 
but  once  in  expressing  his  different  choices, 
he  can  in  no  way  cast  more  than  one  vote 
vhich   can  be  counted  for  each  office  to  be 


filled,  because  none  of  his  other  choice  votes 
enter  into  or  influence  the  result.  If  the  per- 
son for  whom  he  votes  as  his  first  choice  has 
a  majority  of  that  class  of  votes,  and  re- 
course is  not  had  to  the  second  choice  votes, 
no  second  choice  vote  of  his  has  any  effect, 
and  so  if  his  second  choice  votes  enter  into 
the  majority,  all  of  his  first  choice  votes 
are  void  so  far  as  they  affect  any  result. 
It  is  perfectly  clear,  that  under  this  method 
of  canvassing  votes  to  ascertain  where  the 
majority  rests,  the  ballot  of  any  voter  can 
only  be  counted  once  for  any  one  candidate. 
Therefore,  the  voter  has  not  cast  a  vote  for 
two  persons  for  the  same  office  in  violation 
of  any  implied'  prohibition  of  the  constitu- 
tion on  this  subject."  Yet  another  objection 
raised  against  the  New  Jersey  act  in  the 
same  case,  was  with  reference  to  that  section 
of  the  statute  providing  that  if  there  was  a 
tie  between  two  or  more  candidates,  it  should 
be  decided  in  favor  of  the  one  having  the 
highest  number  of  first  choice  votes,  and  if 
the  number  of  votes  remained  equal  after 
applying  the  other  choice  votes,  then  the  tie 
should  be  determined  by  lot.  This,  it  was 
urged,  was  in  violation  of  the  constitutional 
prohibition  against  gambling.  But  the  court 
refused  to  decide  the  question,  holding  that 
if  it  was  contrary  to  the  constitution,  it 
could  be  eliminated  without  destroying  the 
scheme  and  purpose  of  the  act,  and  also  that, 
where  no  such  condition  existed  the  court 
ought  not,  in  a  certiorari  proceeding,  to  set 
aside  a  popular  election  for  a  reason  that  in 
no  way  afiected  the  result. 

In  Farrell  v.  Hicken,  126  Minn.  407,  147 
N.  W.  815,  L.R.A.1915B  401,  it  was  claimed 
that  the  provision  of  the  Duluth  charter  con- 
sidered in  the  reported  case  which  required 
the  voter  to  make  as  many  first  choice  votes 
for  the  office  as  there  were  offices  to  be 
filled,  restricted  or  hampered  the  elector  in 
his  constitutional  right  to  vote  for  all  officers 
that  were  to  be  elected.  The  constitutional 
section  with  which  the  charter  provision  was 
claimed  to  be  in  conflict  entitled  every  male 
person  who  was  of  age  and  who  belonged  to 
either  of  certain  classes,  to  vote  "for  all  ofll- 
cers  that  now  are,  or  hereafter  may  be, 
elected  by  the  people."  The  court  said:  "It 
is  undoubtedly  true  that  neither  the  state 
legislature  nor  any  other  legislative  author- 
ity can  either  restrict  or  extend  the  right  of 
suffrage  or  impose  conditions  which  shall  in 
any  substantial  manner  impede  its  exercise. 
.  .  .  It  is  equally  true,  however,  that  the 
exercise  of  the  right  of  suffrage  may  be  regu- 
lated by  legislation.  It  has  for  years  been 
regulated  in  many  ways.  Men  do  not  have 
the  right  to  vote  in  what  manner  they  please. 
The  legislature  may  prescribe  the  day  and 
hours  of  election,  and  may  deny  any  voter 
the   right  to   vote   unless   he   be   present    at 
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such  time.  It  may  require  the  voter  to  reg- 
ister in  advance  of  the  election  and  denv  him 
the  right  to  vote  unlese  he  do  so.  It  may 
prescribe  the  character  of  the  ballot  used  and 
the  manner  in  which  the  voter  shall  indicate 
his  choice.  It  may  require  him  to  vote  by 
means  of  a  voting  machine  and  deny  him  the 
right  to  vote  in  any  other  manner.  It  may 
render  his  ballot  void  if  he  vote  for  too  many 
candidates,  though  he  vote  for  one  and 
against  the  other  of  the  two  regular  or  high- 
est candidates.  .  .  .  The  particular  plan 
adopted  by  the  Duluth  charter  is  new.  But 
its  novelty  alone  should  not  condemn  it.  In 
view  of  past  experience  in  the  government 
of  American  cities,  the  people  of  Duluth  may 
be  pardoned  for  attempting  something  new. 
It  is  a  matt-er  of  common  knowledge  that 
under  the  system  generally  prevailing,  where 
two  or  more  persons  are  to  be  elected  to  any 
office,  some  voters  may  and  do  seek  to  give 
an  advantage  to  the  candidate  of  their  choice 
by  casting  a  vote  for  him  and  none  other. 
The  practice  redounds  to  the  benefit  of  the 
individual  candidate  rather  than  to  the  pub- 
lic good.  The  theory  of  the  nonpartisan 
system  is  that,  under  its  operation,  the  voter 
will  cast  his  vote  uninfluenced  by  the  parti- 
san considerations  which  in  local  affairs  have 
too  often  militated  against  good  government. 
It  may  well  be  that  if  the  practice  is  permit- 
ted of  casting  a  single  vote  for  a  single  can- 
didate for  an  office  to  which  two  or  more  are 
to  be  elected,  combinations  of  voters,  actu- 
ated by  partisan,  selfish,  or  other  improper 
motives,  may  in  this  manner  gain  a  certain 
advantage.  The  people  of  the  city  of  Duluth, 
pursuant  to  the  authority  granted  to  them  by 
the  constitution  and  laws  of  the  state,  adopt- 
ed this  charter  for  their  own  local  govern- 
ment at  a  popular  election,  by  a  vote  of  at 
least  four-sevenths  of  the  electors  voting. 
They  saw  fit  to  make  a  rule,  which  in  their 
local  elections  should  prohibit  this  practice, 
doubtless  in  the  expectation  that  if  every 
elector  who  votes  for  any  candidate  for  an 
office  where  more  than  one  is  to  be  elected  is 
compelled  to  cast  as  many  votes  as  there  are 
officers  to  be  elected,  a  better  composite  ex- 
pression of  the  judgment  of  the  electorate 
will  be  attained.  With  the  wisdom  of  these 
charter  provisions  we  have  no  concern.  They 
emanate  from  the  authority  having  power  to 
legislate  generally  as  to  such  matters.  They 
are  the  law  unless  they  run  contrary  to  some 
higher  law.  The  state  constitution  is  such 
a  higher  law.  .  .  .  We  cannot  hold  that 
this  charter  provision  abridges  the  right  of 
the  elector  *to  vote  ...  for  all  officers 
•  .  .  elective  by  the  people.'  The  charter 
does  not  command  the  elector  not  to  vote. 
It  enjoins  him  to  vote.  No  clause  in  the 
constitution  guarantees  him  the  right  not  to 
^ote.    It  is  his  dutv  as  a  citizen  to  exercise 


his  franchise  to  the  full.  No  citizen  has  any 
constitutional  right  to  perform  half  his  pub- 
lic duty  by  voting  for  only  half  the  number 
of  candidates  to  be  elected  to  any  office,  and 
a  law  that  requires  him  to  perform  his  full 
public  duty  and  vote  for  all  he  may,  as  a 
condition  to  voting  for  any,  is  not  an  unwar- 
ranted restriction  of  his  right  to  vote  'for 
all  officers'  to  be  elected."  In  the  same  case, 
it  was  contended  that  the  charter  provision 
which  required  the  voter  to  make  as  many 
first  choices  for  commissioners  as  there  were 
commissioners  to  be  elected,  was  an  unwar- 
ranted limitation  on  the  right  of  the  voter 
to  vote  for  whom  he  pleased.  This  because, 
it  was  urged,  he  could  not  vote  for  one  whose 
name  was  not  printed  on  the  ballot,  and 
there  might  be  two  candidates  for  commis- 
sioner for  whom  he  could  consistently  vote, 
the  result  being  that  he  might  be  put  to  the 
alternative  of  voting  against  his  conscience^ 
or  not  at  all.  However,  the  court  held  that 
the  voter  was  not  so  limited,  for  the  general 
election  law  (Gen.  St.  I9I3,  §  460)  definitely 
conferred  on  the  voter  the  power  to  write  on 
the  ballot,  and  to  vote  for  persons  other 
than  the  regularly  nominated  candidates 
whose  names  were  printed  thereon. 

Con8ti*uction  of  JParticiilar  ProvisiotiB  of 

Statute 

The  provision  of  the  Idaho  primary  elec- 
tion law  (Sess.  Laws  1909,  p.  196,  §  14) 
with  regard  to  voting  for  a  second  choice  is 
as  follows:  "Vote  for  both  first  and  second 
choice  if  there  are  more  than  twice  as  many 
candidates  as  there  are  positions."  This  lan- 
guage the  court  held  in  Adams  v.  Lanadon^ 
18  Idaho  483,  110  Pac.  280,  to  be  manda- 
tory, as  being  a  command  in  form  and  an 
indicating  a  clear  intention  on  the  part  of^ 
the  legislature  to  require  the  voter,  as  a  con- 
dition on  which  he  might  exercise  his  first 
choice,  also  to  express  his  wish  as  to  a  sec- 
ond choice  in  case  of  tlie  contingency  that 
no  first  choice  selection  was  made.  The 
court  said:  "In  the  same  section  we  find 
the  following  command:  *Mark  only  your 
party  ticket.*  Is  that  language  directory 
only?  And  again,  'Do  not  vote  for  the  same 
person  for  both  first  and  second  choice.'  Can 
anyone  reasonably  imagine  or  contend  that 
those  provisions  are  merely  directory  and 
may  be  disregarded  by  the  voter  if  he  de- 
sires to  disregard  them?  I  think  not.  Can 
the  voter  under  said  last-quoted  provision 
vote  for  the  same  person  for  both  first  and 
second  choice  and  l^ally  insist  that  his  vote 
be  counted?  It  requires  a  peculiar  tempera- 
ment to  seriously  contend  that  said  provi- 
sions are  merely  directory,  to  be  followed  or 
not  at  the  mere  whim  or  caprice  of  the  votoi . 
Those  are  commands  conveyed  directly  to  the 
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voter  by  being  printed  at  the  top  of  each 
ballot,  and  he  must  obey  them  or  his  vote 
will  not  be  counted  for  any  candidate  where 
a  second  choice  vote  is  required  to  be  cast. 
If  the  legislature  had  not  intended  that  can- 
didates should  be  nominated  by  a  majority 
vote  if  possible,  they  certainly  would  not 
have  injected  into  said  act  the  provisions  for 
a  second  choice  vote  at  all.  The  intention 
of  the  legislature  which  naturally  results  or 
is  gathered  from  the  context  of  the  act,  from 
the  occasion  and  necessity  of  the  law,  from 
the  mischief  felt  and  the  remedv  in  view,  is 
too  clear  to  be  misunderstood.  Said  provi- 
sions of  the  statute  requiring  the  voter  to 
vote  for  both  a  first  and  second  choice,  is  as 
follows:  *\'ote  for  both  a  first  and  second 
choice  if  there  are  more  than  twice  as  many 
candidates  as  there  are  positions.'  Tlie  legis- 
lature evidently  had  in  mind  that  there 
would  often  be  more  than  two  candidates  for 
the  same  office,  such  as  governor,  lieutenant- 
governor,  secretary  of  state,  etc.  They  no 
doubt  also  had  in  mind  that  in  the  same 
election  there  might  be  more  than  one  con- 
gressman to  be  elected  or  more  than  one  jus- 
tice of  the  supreme  court,  and  in  county  mat- 
ters more  than  one  representative  from  the 
same  countv.  For  instance,  some  of  the  coun- 
ties  have  three  or  more  representatives.  In 
that  case  there  is  more  than  one  position  to 
he  tilled  in  the  office  of  representative,  and 
if  there  are  three  representatives  to  be  elect- 
ed and  more  than  six  candidates  to  fill  those 
three  positions,  the  elector  must  vote  for 
both  a  first  and  second  choice;  but  if  there 
were  only  six  candidates  to  fill  the  three 
positions,  the  voter  would  not  be  required  to 
vote  for  a  second  choice,  as  no  second  choice 
votes  need  be  cast  where  there  are  not  more 
than  twice  as  many  candidates  as  there  are 
positions  to  fill.  So  it  is  clear  that  under 
said  provision  the  voter  is  not  required  to 
oast  a  second  choice  vote  unless  there  are 
more  than  twice  as  many  candidates  as  there 
sire  positions  to  fill;  or  in  other  words,  more 
than  twice  as  many  candidates  for  the  same 
position  as  there  are  selections  to  be  made 
for  that  office.  We  are  also  satisfied  that  it 
was  the  purpose  of  the  legislature  to  require 
the  voter  to  vote  for  both  a  first  and  second 
choice  candidate  in  order  that  his  ballot  may 
be  complete  and  his  intention  clear  as  to  his 
choice  of  candidates  for  that  particular  office. 
Of  course  a  failure  to  vote  for  either  a  first 
or  second  choice  candidate  for  any  one  office, 
where  such  is  required,  would  not  affect  or 
avoid  the  ballot  except  as  to  that  particular 
office.  We  therefore  conclude  that  said  pro- 
vision of  the  law  is  mandatory,  and  that  a 
voter  must  vote  for  both  a  first  and  second 
choice  candidate  if  there  are  more  than  twice 
as  many  candidates  as  there  are  positions  or 
offices  to  be  filled." 


In  McEwen  v.  Prince,  125  Minn.  417,  147 
N.  W.  275,  it  was  held  that  the  Duluth  char- 
ter considered  in  the  reported  case  drew  a 
sharp  line  of  distinction  between  the  three 
classes  of  votes  and  required  them  to  be 
counted  and  canvassed  separately,  and  to  be 
considered  separately.  It  was  held  that  they 
differed  in  importance,  and  that  the  second 
and  third  classes,  respectively,  were  to  be 
given  no  effect  unless  there  was  a  failure  to 
elect  by  the  preceding  class  or  classes.  It 
was  also  held  that  the  charter  indicated  un- 
equivocally that  neither  class  was  to  be 
counted  in  any  other  class,  and  that,  if  there 
was  an  excess  of  votes  in  the  first  or  second 
columns,  such  votes  should  not  be  counted 
at  all.  It  appeared  in  that  case  that  in  a 
number  of  ballots  the  voting  cross-mark  had 
been  placed  opposite  the  names  of  two  or 
more  candidates  for  mayor  in  either  the 
"first  choice"  column  or  the  "second  choice" 
column,  and  it  was  conceded  that  these  votes 
could  not  be  counted  as  either  first  or  second 
choice  votes,  for  the  reason  that  the  voters 
had  attempted  to  vote  for  two  or  more  when 
they  could  vote  for  only  one.  The  court  dis- 
posed of  a  contestant's  contention  that,  al- 
though these  votes  could  not  be  counted  in 
the  column  in  which  they  were  placed,  yet, 
as  the  voter  could  indicate  in  the  third  col- 
umn as  manv  additional  choices  as  he  wished, 
thev  should  be  counted  the  same  as  if  thev 
had  been  placed  in  the  third  column.  But  in 
Silberstein  v.  Prince,  127  Minn.  411,  14fl  N. 
W.  653,  the  court  held  that  the  rule  laid 
down  in  Farrell  v.  Hicken,  125  Minn.  407, 147 
N.  W.  815,  L.R.A.1915B  401,  with  respect  to 
the  counting  of  the  votes  for  commissioner, 
should  not  be  extended  to  votes  for  mayor. 
The  reason  advanced  was  that  a  decision  in 
favor  of  the  extension  of  the  rule  would  have 
the  drastic  result  of  disfranchising  many 
electors  as  to  their  votes  for  mayor,  and 
therefore  that  the  court  should  not  render 
such  a  decision  unless  imperatively  con- 
strained so  to  do.  Accordingly,  and  in  view 
of  the  language  of  the  statute,  which  referred 
only  to  the  counting  of  ballots  "on  the  elec- 
tion of  commissioners,"  the  court  held  that 
a  voter's  noncompliance  with  the  directions 
of  the  charter  provision  requiring  the  elec- 
torate to  vote  for  the  requisite  number  of 
commissioners  did  not  entail,  by  way  of  pen- 
alty, the  prohibition  of  the  counting  of  his 
ballot  cast  for  mayor.  In  the  reported  case, 
the  pri'ferential  system  of  voting  is  held  to 
be  unconstitutional.  In  State  v.  Prince,  131 
Minn.  399,  155  N.  W.  628,  it  was  held  that 
a  candidate  for  the  office  of  judge  of  the 
municipal  court  was  not  elected  where  he 
received  a  plurality  of  the  first  choice  votes 
under  the  preferential  system,  though,  had 
the  election  been  held  pursuant  to  the  pro- 
visions   of    the    general    election    law    prior 
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thereto,  he  would  have  been  elected  if  he 
had  received  a  plurality.  But  the  court  fur- 
ther held  that  the  adjudged  invalidity  of  the 
preferential  election  system  did  not  affect 
those  holding  under  it  without  a  contest,  or 
the  terms  of  their  office. 

In  Garneau  v.  Cadillac,  182  Mich.  91,  148 
X.  W.  380,  it  appeared  that  a  section  of  the 
charter  of  a  city  having  a  commission  form 
of  government  provided  that  where  three  can- 
didates were  to  be  voted  for,  the  voters 
should  be  given  an  opportunity  of  expressing, 
not  only  their  first  choice,  but  their  second 
choice.  Another  section  provided  as  follows: 
"The  candidate  for  any  office  receiving  a  ma- 
jority of  first  choice  votes  cast  for  candidates 
for  that  office  shall  be  declared  elected.  If 
no  candidate  shall  receive  a  majority  of  the 
first  choice  votes  for  such  office,  then  the 
second  choice  votes  received  by  each  candi- 
date for  such  office  shall  be  added  to  the 
first  choice  votes  for  each  such  candidate, 
and  the  candidate  receiving  the  largest  num- 
ber of  first  choice  and  second  choice  votes 
combined,  if  such  votes  constitute  a  majority, 
shall  be  declared  elected.  If  no  candidate 
shall  have  a  majority,  after  adding  the  first- 
choice  and  the  second  choice  votes,  the  third 
f*hoice  votes  received  by  each  candidate  shall 
be  added  to  the  combined  first-choice  and 
second  choice  votes  received  by  such  candidate 
and  the  candidate  having  the  largest  number 
of  first  choice,  second  choice  and  third  choice 
votes  combined,  shall  be  elected  to  such  office, 
whether  such  number  constitutes  a  majority 
of  all  the  votes  cast  or  not.  .  .  .  Whenever 
the  word  'majority*  is  used  in  the  preceding 
section  it  shall  mean  more  than  one-half  of  the 
total  number  of  votes  cast  at  such  election 
for  the  office  in  question."  In  an  election 
thereunder,  no  candidate  appearing  to  have 
a  majority  of  all  the  votes  cast,  the  can- 
vassing board  determined  that  no  one  was 
elected.  This  determination  was  objected  to 
by  the  candidate  receiving  the  greatest  num- 
ber of  first  and  second  choice  votes  combined, 
on  the  ground  that  the  word  "majority,"  as 
used  in  the  foregoing  section,  should  be  con- 
strued to  mean  "plurality."  The  court  said: 
"There  are  at  lea^t  two  serious  difficulties 
which  stand  in  the  way  of  giving  effect  to 
the  construction  contended  for  by  relator: 
( 1 )  The  f ramers  of  the  charter  made  it  clear 
what  meaning  should  be  given  to  the  word 
^majority'  wherever  used  in  that  section. 
They,  as  though  fearing  it  would  be  miscon- 
strued, construed  it  themselves  by  declaring 
in  express  language  that  it  should  'mean 
more  than  one-half  of  tbe  total  number  of 
votes  cast  at  such  election  for  the  office  in 
question.'  (2)  It  is  evident  from  the  lan- 
guage used  in  section  10  that  two  different 
rules  were  intended  in  determining  the  re- 
sult. When  three  candidates  are  voted  for, 
a  majority  rule  is  specified.    When  there  are 
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more  than  three  candidates,  a  plurality  vote 
will  elect.  Should  we  now  construe  the  word 
'majority'  to  mean  'plurality,'  then  the  ob- 
vious distinction  intended  fades  away,  and  a 
like  rule  obtains  in  both  cases.  These  and 
other  considerations  lead  to  the  conclusion 
that  the  word  'majority*  was  used  to  convey 
the  meaning  which  is  given  to  it  by  the 
lexicographers.  To  hold  otherwise  would  be 
to  do  violence  to  the  language  used.'* 
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United  States  Supreme  Court — May  22,  1916. 


241  U.  S.  265;  36  S.  Ct.  S73. 


Fo4»d  AAd  Dmc*  —  Federal  Act  —  Adul- 
teration —  Proprietary  Article. 

A  poisonous  or  deleterious  ingredient 
called  for  as  a  constituent  by  a  secret  for- 
mula for  a  food  product  sold  under  its  own 
distinctive  name  may  still  be  an  added  in- 
gredient within  the  meaning  of  the  provi- 
sions of  the  Food  and  Drugs  Act  of  June  30, 
1»06  [34  Stat,  at  L.  7tiS,  c.  301.->,  3  Fed. 
St.  Ann.  (2d  ed.)  SoS.  et  seq.],  condemning 
as  adulterated  any  article  of  food  that  eon- 
tains  "any  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  such 
article  injurious  to  health,"  and  the  provisos 
in  §  8  that  food  mixtures  or  comp(»unds 
"which  may  be  now  or  from  time  to  time 
hereafter  known  as  articles  of  food  under 
their  own  distinctive  names"  are  to  enjoy 
the  stated  immunity  only  in  case  they  do 
"not  contain  any  added  poisonous  or  dele- 
terious ingredients,"  and  that  nothing  in  the 
act  shall  be  construed  to  require  manufac- 
turers of  proprietary  foods  "which  contain 
no  unwholeif^me  added  ingredient"  to  dis- 
close their  trade  formulas  except  as  the  pro- 
visions of  the  act  may  require  to  secure  free- 
dom from  adulteration  or  misbranding. 

[See  note  at  end  of  this  case.] 

Same. 

The  elimination  of  a  harmful  ingredient 
from  a  proprietary  food  which  without  such 
ingredient  would  not  be  the  same,  does  not 
constitute  an  adulteration  under  the  Food 
and  Drugs  Act  of  June  30,  1906,  section  7, 
by  the  abstraction  of  a  "valuable  constitu- 
ent." 

[See  note  at  end  of  this  case.] 


Caffeine  introduced  into  a  syrup  during 
the  second  or  third  melting  is  an  "added" 
ingredient  within  the  meaning  of  the  Food 
and  Drugs  Act  of  June  30,  1906,  condemning 
as  adulterated  any  article  of  food  that  con- 
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tains  ''any  added  poisonous  or  other  added 
deleterious  ingredient  which  may  render  such 
article  injurious  to  health/'  although  it  is 
?alled  for  as  a  constituent  by  the  secret  for- 
mula under  which  the  syrup  is  compounded. 
[vSee  note  at  end  of  this  case.] 

Same. 

Whether  caffeine  added  to  a  food  product 
is  a  poisonous  or  deleterious  ingredient 
which  may  render  the  article  deleterious  to 
health,  within  the  meaning  of  the  Act  of 
June  30,  1906,  condemning  as  adulterated 
any  article  of  food  that  contains  "any  added 
poisonous  or  other  added  deleterious  ingre- 
dient which  may  render  such  article  inju- 
rious to  health,"  is  a  question  of  fact  for 
the  jury,  where  the  evidence  on  that  point 
is  conflicting. 

[See  note  at  end  of  this  case.] 

Same. 

The  name  "Coca  Cola"  cannot  be  said  as 
a  matter  of  law  to  be  distinctive  rather  than 
descriptive  of  a  compound  w^ith  coca  and 
cola  ingredients,  so  as  to  escape  condemna- 
tion under  the  Food  and  Drugs  Act  of  June 
30,  1906,  section  8,  as  misbranded  in  case 
of  the  absence  of  either  coca  or  cola,  on  the 
theory  that  it  was  within  the  protection  of 
the  proviso  in  that  section  that  an  article 
of  food  shall  not  be  deemed  to  be  misbranded 
in  the  case  of  "mixtures  or  compounds  which 
may  be  now  or  from  time  to  time  hereafter 
known  as  articles  of  food  under  their  own 
distinctive  names,"  if  the  distinctive  name  of 
another  article  is  not  used  or  imitated,  and 
the  name  on  the  label  or  brand  is  accompa- 
nied with  a  statement  of  the  place  of  pro- 
duction. 

[See  note  at  end  of  this  case.] 

Same. 

A  secondary  significance  cannot  be  attrib- 
uted to  the  name  **Coca  Cola,"  as  descriptive 
of  a  product  known  to  be  destitute  of  either 
of  the  products  indicated  by  its  primary 
meaning,  so  as  to  save  it  from  condemnation 
under  the  Food  and  Drugs  Act  of  June  30, 
1906,  section  8,  on  the  theory  that  it  is 
within  the  protection  accorded  by  the  pro- 
viso in  that  section  to  food  mixtures  or  com- 
pounds known  under  their  own  distinctive 
names. 

[See  note  at  end  of  this  case.] 

Error  to  United  States  Circuit  Court  of 
Appeals,  Sixth  Circuit. 

Libel  for  condemnation  under  food  and 
drugs  act.  United  States,  plaintiff,  and  Coca 
Cola  Company  of  Atlanta,  Georgia,  claimant. 
Judgment  for  claimant  in  United  States  Dis- 
trict Court,  Eastern  District  of  Tennessee. 
Judgment  affirmed  by  Circuit  Court  of  Ap- 
peals. United  States  brings  error.  The  facts 
are  stated  in  the  opinion.    Reversed. 

Aasiatant  Attorney  General  Undertoood  and 
Elliott  Cheath/im  for  plaintiff  in  error. 

Harold  Hirach,  J.  B.  Sizery  A.  W.  Chambliaa 
and  W,  D.  Thomson  for  defendant  in  error. 


[270]  Hughes,  J. — Tliis  is  a  libel  for  con- 
demnation under  the  Food  and  Drugs  Act 
[June  30,  1906,  c.  3916,  34  Stat.  768;  3  Fed 
St.  Ann.  (2d  ed.)  358,  et  seq.]  of  a  certain 
quantity  of  a  food  product  known  as  "Coca 
Cola"  transported,  for  sale,  from  Atlanta, 
Georgia,  to  Chattanooga,  Tennessee.  It  wa» 
alleged  that  the  product  was  adulterated  and 
misbranded.  The  allegation  of  adulteration 
was,  in  substance,  that  the  product  contained 
an  added  poisonous  or  added  deleterious  in- 
gredient, caffeine,  [271]  which  might  render 
the  product  injurious  to  health.  It  was  al- 
leged to  be  misbranded  in  that  the  name  "Coca 
Cola"  was  a  representation  of  the  presence  of 
the  substances  coca  and  cola;  that  the  prod- 
uct "contained  no  coca  and  little  if  any  cola" 
and  thus  was  an  "imitation"  of  these  sub- 
stances and  was  offered  for  sale  under  their 
"distinctive  name."  We  omit  other  charg^cs 
which  the  Government  subsequently  with- 
drew. The  claimant  answered,  admitting  that 
the  product  contained  as  one  of  its  ingredients 
"a  small  portion  of  caffeine,"  but  denying 
that  it  was  either  an  "added"  ingredient,  or 
a  poisonous  or  a  deleterious  ingredient  which 
might  make  the  product  injurious.  It  was 
also  denied  that  there  were  substances  known 
as  coca  and  cola  "under  their  own  distinctive 
names,"  and  it  was  averred  that  the  product 
did  contain  "certain  elements  or  substances 
derived  from  coca  leaves  and  cola  nuts."  The 
answer  also  set  forth,  in  substance,  that  "Coca 
Cola"  was  the  "distinctive  name"  of  the  prod- 
uct under  which  it  had  been  known  and 
sold  for  more  than  twentv  vears  as  an  article 
of  food,  with  other  averments  negativing  adul- 
teration and  misbranding  under  the  provisions 
of  the  Act. 

Jury  trial  was  demanded,  and  voluminous 
testimony  was  taken.  The  District  Judge 
directed  a  verdict  for  the  claimant  (191  Fed. 
431),  and  judgment  entered  accordingly  was 
affirmed  on  writ  of  error  by  the  Circuit  Court 
of  Appeals  (216  Fed.  636),  And  the  Govern- 
ment now  prosecutes  this  writ. 

First.  As  to  "adulteration.**  The  claimant, 
in  its  summary  of  the  testimony,  states  that 
the  article  in  question  "is  a  syrup  manufac- 
tured by  the  claimant  .  .  .  and  sold  and 
used  as  a  base  for  soft  drinks  both  at  soda 
fountains  and  in  bottles.  The  evidence  shows 
that  the  article  contains  sugar,  water,  caffeine, 
glycerine,  lime  juice  and  other  flavoring  mat- 
ters. As  used  by  the  consumer,  about  one 
ounce  of  this  syrup  is  taken  in  a  glass  mixed 
with  [272]  about  seven  ounces  of  carlwnated 
water,  so  that  the  consumer  gets  in  an  eight 
ounce  glass  or  bottle  of  the  beverage,  about 
1.21  grains  of  caffeine."  It  is  said  that  in 
the  year  1886  a  pharmacist  in  Atlanta  "com- 
pounded a  syrup  by  a  secret  formula,  which 
he  called  'Coca-Cola  Syrup  and  Extract;'*' 
that    the    claimant    acquired    "the    formula. 
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name,  label  and  good  will  for  the  product" 
in  1892,  and  then  registered  ^'a  trade-mark 
for   the  syrup  consisting  of  the  name  Coca 
Cola"   and  has  since  manufactured  and  sold 
the  syrup  under  that  name.    The  proportion 
of    caffeine   was   slightly   diminished    in   the 
preparation  of  the  article  for  bottling  pur- 
poses.     The   claimant    again    registered    the 
name  ''Coca  Cola"  as  a  trade-mark  in  1905, 
averring  that  the  mark  had  been  "in  actual 
use    as   a   trade-mark   of   the   applicant   for 
more  than  ten  years  next  preceding  the  pas- 
sage of  the  act  of  February  20,  1905,"  and 
that  it  was  believed  such  use  had  been  ex- 
clusive.    It  is  further  stated  that  in  manu- 
facturing  in    accordance    with    the    formula 
^'certain  extracts  from  the  leaves  of  the  Coca 
shrub  and  the  nut  kernels  of  the  Cola  tree 
were   used   for   the   purpose   of   obtaining   a 
flavor"  and  that  "the  ingredient  containing 
these  extracts,"  with   cocaine  eliminated,  is 
designated  as  "Mechandise  No.  5."    It  appears 
that  in  the  manufacturing  process  water  and 
sugar  are  boiled  to  make  a  syrup;  there  are 
four  meltings;    in   the   second  or   third   the 
caffeine  is  put  in;  after  the  melting  the  syrup 
is  conveyed  to  a  cooling  tank  and  then  to  a 
mixing  tank  where  the  other  ingredients  are 
introduced  and  the  final  combination  is  effect- 
ed; and  from  the  mixing  tank  the  finished 
product  is  drawn  off  into  barrels  for  ship- 
ment. 

The  questions  with  respect  to  the  charge 
of  "adulteration"  are  ( 1 )  whether  the  caffeine 
in  the  article  was  an  added  ingredient  within 
the  meaning  of  the  Act  (§  7,  subd.  Fifth) 
and,  if  so  (2)  whether  it  was  a  poisonous 
or  deleterious  ingredient  which  might  render 
the  article  injurious  to  health.  The  decisive 
ruling  in  the  courts  below  resulted  [273] 
from  a  negative  answer  to  the  first  question. 
Both  the  District  Judge  and  the  Circuit  Court 
of  Appeals  assumed  for  the  purpose  of  the 
decision  that  as  to  the  second  question  there 
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was  a  conflict  of  evidence  which  would  require 
its  submission  to  the  jury.  (191  Fed.  433, 
216  Fed.  540.)  But  it  was  concluded,  as  the 
claimant  contended,  that  the  caffeine — even 
if  it  could  be  found  by  the  jury  to  have  the 
alleged  effect — could  not  be  deemed  to  be  an 
'added  ingredient'  for  the  reason  that  the 
article  was  a  compound,  known  and  sold  under 
its  own  distinctive  name,  of  which  the  caffeine 
was  a  usual  and  normal  constituent.  The 
Government  challenges  this  ruling  and  the 
construction  of  the  statute  upon  which  it 
depends;  and  the  extreme  importance  of  the 
question  thus  presented  with  rcRpect  to  the 
application  of  the  Act  to  articles  of  food  sold 
under  trade  names  is  at  once  apparent.  The 
Government  insists  that  the  fact  that  a 
formula  has  been  made  up  and  followed  and 
a  distinctive  name  adopted  do  not  sufiice  to 
take  an  article  from  the  reach  of  the  statute; 
that  the  standard  by  which  the  combination 
in  such  a  case  is  to  be  judged  is  not  neces- 
sarily the  combination  itself;  that  a  poison- 
ous or  deleterious  ingredient  with  the  stated 
injurious  effect  may  still  be  an  added  in- 
gredient in  the  statutory  sense,  although  it 
is  covered  by  the  formula  and  made  a  con- 
stituent of  the  article  sold. 

The  term  "food"  as  used  in  the  statute 
includes  "all  articles  used  for  food,  drink, 
confectionery,  or  condiment  .  .  .  whether 
simple,  mixed,  or  compound"  ( §  6 ) .  An 
article  of  "food"  is  to  be  deemed  to  be  "adul- 
terated" if  it  contain  "any  added  poisonous 
or  other  added  deleterious  ingredient  which 
may  render  such  article  injurious  to  health." 
(Sec.  7,  subd.  Fifth.M  With  this  [274]  sec- 
tion is  to  be  read  the  proviso  in  §  8,  to  the 
effect  that  "an  article  of  food  which  does 
not  contain  any  added  poisonous  or  deleteri- 
ous ingredients  shall  not  be  deemed  to  be 
adulterated  or  misbranded"  in  the  case  of 
"mixtures  or  compounds  which  may  be  now 
or  from  time  to  time  hereafter  known  as  arti- 


1  Section  7,  with  respect  to  "confectionery" 
and  "food"  is  as  follows: 

"Sec.  7.  That  for  the  purposes  of  this  Act 
an  article  shall  be  deemed  to  be  adulterated: 

"In  the  case  of  confectionery: 

''If  it  contains  terra  alba,  barytes,  talc, 
chrome  yellow,  or  other  mineral  substance  or 
poisonous  color  or  flavor,  or  other  ingredient 
deleterious  or  detrimental  to  health,  or  any 
vinous,  malt  or  spirituous  liquor  or  compound 
or  narcotic  drug. 

"In  the  case  of  food: 

"First.  If  any  substance  has  been  mixed 
and  packed  with  it  so  as  to  reduce  or  lower 
or  injuriously  affect  its  quality  or  strength. 

"Second.  If  any  substance  has  been  sub- 
stituted wholly  or  in  part  for  the  article. 

"Third.  Jf  any  valuable  constituent  of  the 
article  has  been  wholly  or  in  part  abstracted. 

"Fourth.  If  it  be  mixed,  colored,  powdered, 
coated,  or  stained  in  a  manner  whereby  dam- 
age or  inferiority  is  concealed. 


"Fifth.  If  it  contain  any  added  poisonous 
or  other  added  deleterious  ingredient  which 
may  render  such  article  injurious  to  health: 
Provided^  That  when  in  the  preparation  of 
food  products  for  shipment  they  are  preserved 
by  any  external  application  applied  in  such 
manner  that  the  preservative  is  necessarily 
removed  mechanically,  or  by  maceration  in 
water,  or  otherwise,  and  directions  for  the 
removal  of  said  preservative  shall  be  printed 
on  the  covering  or  the  package,  the  provisions 
of  this  Act  shall  be  construed  as  applying 
only  when  said  products  are  ready  for  con- 
sumption. 

"Sixth.  If  it  consists  in  whole  or  in  part 
of  a  filthy,  decomposed,  or  putrid  animal 
or  vegetable  substance,  or  any  portion  of  an 
animal  unfit  for  food,  whether  manufactured 
or  not,  or  if  it  is  the  product  of  a  diseased 
animal,  or  one  that  has  died  otherwise  than 
by  slaughter." 
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cles  of  food,  under  their  own  distinctive 
names,'*  if  the  distinctive  name  of  another 
article  is  not  used  or  imitated  and  the  name 
on  the  label  or  brand  is  accompanied  with 
a  statement  of  the  place  of  production.  And 
§  8  concludes  with  a  furtiaer  proviso  that 
nothing  in  the  Act  shall  be  construed  "as 
requiring  or  compelling  proprietors  or  manu- 
facturers of  proprietary  foods  which  [275] 
contain  no  unwholesome  added  ingredient  to 
disclose  their  trade  formulas,  except  in  so 
far  as  the  provisions  of  tliis  Act  may  require 
to  secure  freedom  from  adulteration  or  mis- 
branding." 1 

[276]  In  support  of  the  ruling  below, 
emphasis  is  placed  upon  the  general  purpose 
of  the  Act  which  it  is  said  was  to  prevent 
deception,  rather  than  to  protect  the  public 
health  by  prohibiting  traffic  in  articles 
which  might  be  determined  to  be  deleterious. 
But  a  description  of  the  purpose  of  the  statute 
would  be  inadequate  which  failed  to  take 
account  of  the  design  to  protect  the  public 
from  lurking  dangers  caused  by  the  introduce 
tion  of  harmful  ingredients,  or  which  assumed 
that  this  end  was  sought  to  be  achieved  by 
simply  requiring  certain  disclosures.  The 
statute  is  entitled  "An  Act  for  preventing 
the  manufacture,  sale,  or  transportation  of 
adulterated   or   misbranded  or   poisonous  or 


deleterious  foods,  drugs,  medicines,  and 
liquors,"  etc.  In  the  case  of  confectionery, 
we  find  that  it  is  to  be  deemed  to  be  adul- 
terated if  it  contains  certain  specitied  sub- 
stances "or  other  ingredient  deleterious  or 
detrimental  to  health."  So,  under  §  7,  sub- 
division Sixth,  there  may  be  adulteration  of 
food  in  case  the  article  consists  in  whole  or 
in  part  of  "any  portion  of  an  animal  unfit 
for  food,  whether  manufactured  or  not,  or 
if  it  is  the  product  of  a  diseased  animal,  or 
one  that  has  died  otherwise  than  by 
slaughter."  In  U.  S.  v.  Lexington  Mill,  etc. 
Co.  232  U.  S.  399,  409,  34  S.  Ct.  337,  68  U. 
S.  (L.  ed.)  658,  L.R.A.  1915B  774,  it  was 
said  that  "the  statute  upon  its  face  shows 
that  the  primary  purpose  of  Congress  was 
to  prevent  injury  to  the  public  health  by  the 
sale  and  transportation  [277]  in  interstate 
commerce  of  misbranded  and  adulterated 
foods.  The  legislation,  as  against  misbrand- 
ing, intended  to  make  it  possible  that  the 
consumer  should  know  that  an  article  pur- 
chased was  what  it  purported  to  be;  that 
it  might  be  bought  for  what  it  really  was 
and  not  upon  misrepresentations  as  to  char- 
acter and  quality.  As  againat  adulteration, 
the  statute  was  intended  to  protect  the  public 
health  from  possible  injury  by  adding  to 
articles  of   food  consumption   poisonous   and 


1  Section  8  provides : 

"Sec.  8.  That  the  term  *misbranded,*  as 
used  herein,  shall  apply  to  all  drugs,  or 
articles  of  food,  or  articles  which  enter  into 
the  composition  of  food,  the  package  or  label 
of  which  shall  bear  any  statement,  design,  or 
device  regarding  such  article,  or  the  ingredi- 
ents or  substances  contained  therein  which 
shall  be  false  or  misleading  in  any  particular, 

"That  for  the  purposes  of  this*  Act  an  arti- 
cle shall  also  be  deemed  to  be  misbranded: 

"In  the  ease  of  food: 

"First.  If  it  be  an  imitation  of  or  offered 
for  sale  under  the  distinctive  name  of  an- 
other article. 

"Second.  If  it  be  labeled  or  branded  so  as 
to  deceive  or  mislead  the  purchaser,  or  pur- 
port to  be  a  foreign  product  when  not  so,  or 
if  the  contents  of  the  package  as  originally 
put  up  shall  have  been  removed  in  wli^le  or 
in  part  and  other  contents  shall  have  been 
placed  in  such  package,  or  if  it  fail  to  bear 
a  statement  on  the  label  of  the  quantity  or 
proportion  of  any  morphine,  opium,  cocaine, 
heroin,  alpha  or  beta  eucaine,  chloroform, 
cannabis  indica,  chloral  hydrate,  or  acetani- 
lide,  or  any  derivative  or  preparation  of  any 
of    such    substances   contained   therein. 

••Third.  If  in  package  form,  and  the  con- 
tents are  stated  in  terms  of  weight  or  meas- 
ure, they  are  not  plainly  and  correctly  stated 
on   tlic  outi*ide  of  the  package. 

"Fonrtli.  If   the  package   containing  it  or 
its    lahel    shall    hear   any   statement,   design,  \ 
or  device  regarding  the  ingredients  or  the  sub- 


stances contained  therein,  which  statement, 
design,  or  device  shall  be  false  or  misleading 
in  any  particular:  Provided,  That  an  article 
of  food  which  does  not  contain  anv  added 
poisonous  or  deleterious  ingredients  sliall  not 
be  deemed  to  be  adulterated  or  misbranded 
in  the  following  cases: 

"First.  In  the  case  of  mixtures  or  com- 
pounds which  may  be  now  or  from  time  to 
time  hereafter  known  as  articles  of  food, 
under  their  own  distinctive  names,  and  not 
an  imitation  of  or  offered  for  sale  under  the 
distinctive  name  of  another  article,  if  the 
name  be  accompanied  on  the  same  label  or 
brand  with  a  statement  of  the  place  wiiere 
said  article  has  been  manufactured  or  pro- 
duced. 

"Second.  In  the  case  of  articles  labeled, 
branded,  or  tagged  so  as  to  plainly  indicate 
that  they  are  compounds,  imitations,  or 
blends,  and  the  word  'compound,*  'imitation,' 
or  'blend,'  as  the  case  may  be.  is  plainly 
stated  on  the  package  in  which  it  is  offered 
for  sale:  Provided ^  That  the  term  blend  as 
used  herein  sliall  be  construed  to  mean  a 
mixture  of  like  Rubstances,  not  excluding 
harmless  coloring  or  flavoring  ingredients 
used  for  the  purpose  of  coloring  and  flavor- 
ing only:  And  provided  furiher^  That  noth- 
ing in  this  Act  shall  be  construed  as  requiring 
or  compelling  proprietors  or  manufacturers^ 
of  proprietary  foods  which  contain  no  un- 
wholesome added  ingredient  to  disclose  their 
trade  formulas,  except  in  so  far  as  the  pro- 
visions of  this  Act  may  require  to  8ecni*e 
freedom  from  adulteration  or  misbranding." 
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delirious  substances  which  might  render 
such  articles  injurious  to  the  liealth  of  con- 
sumers." See  also  U.  S.  v.  Antikamnia  Chem- 
ical Co.  231  U.  S.  654,  665,  Ann.  Cas.  1915A 
49,  34  S.  Ct.  222,  58  U.  S.  (L.  ed.)  419; 
H.  R.  Report,  No.  2118,  59th  Cong.  Ist  Sess. 
6-9.  It  is  true  that  in  executing  these  pur- 
poses Congress  has  limited  its  prohibitions 
(Savage  v.  Jones,  225  U.  S.  501,  529,  532) 
and  has  specifically  defined  what  shall  con- 
stitute adulteration  or  misbranding;  but  in 
determining  the  scope  of  specific  provisions 
the  purpose  to  protect  the  public  health,  as 
an  important  aim  of  the  statute,  must  not 
be  ignored. 

Reading  the  provisions  here  in  question  in 
the  light  of  the  context,  we  observe: 

(a)  That  the  term  "adulteration"  is  used 
in  a  special  sense.  For  example,  the  product 
of  a  diseased  animal  may  not  be  adulterated 

ft- 

in  the  ordinary  or  strict  meaning  of  the  word 
but  by  reason  of  its  being  that  product  the 
article  is  adulterated  within  the  meaning  of 
the  Act.  The  statute  with  respect  to  ''adul- 
teration" and  "misbranding*'  has  its  own  glos* 
sary.  We  cannot,  therefore,  assume  that 
simply  because  a  prepared  "food"  has  its  for- 
mula and  distinctive  name,  it  is  not,  as 
such,  "adulterated."  In  the  case  of  confec- 
tionery, it  is  plain  that  the  article  may  be 
"adulterated"  although  it  is  made  in  strict  ac- 
cordance with  some  formula  and  bears  a 
fanciful  trade  name,  if  in  fact  it  contains  an 
"ingredient  deleterious  or  detrimental  to 
health,  or  any  vinous,  malt  or  spirituous 
liquor  or  compound  or  narcotic  drug."  And 
the  context  clearly  indicates  that  [278]  with 
respect  to  articles  of  food  the  ordinary  mean- 
ing of  "adulteration"  cannot  be  regarded  as 
controlling. 

(b)  The  provision  in  §  7,  subdivision  Fifth, 
assumes  that  the  substance  which  renders 
the  article  injurious,  and  the  introduction 
of  which  causes  "adulteration,"  is  an  ingredi- 
ent of  the  article.  It  must  be  an  "added"  in- 
gredient; but  it  is  still  an  ingredient.  Com- 
I^onent  parts,  or  constituents,  of  the  article 
which  is  the  subject  of  the  described  traffic 
are  thus  not  excluded  but  are  included  in 
the  definition.  The  article  referred  to  in 
subdivision  Fifth  is  the  article  sought  to  be 
niade  an  article  of  commerce, — ^the  article 
which  "contains"  the  ingredient. 

(c)  "Adulteration"  is  not  to  be  confused 
with  "misbranding."  The  fact  that  the  pro- 
visions as  to  the  latter  require  a  statement 
of  certain  substances  if  contained  in  an  article 
of  food,  in  order  to  avoid  "misbranding"  does 
not  limit  the  explicit  provisions  of  §  7  as  to 
adulteration.  Both  provisions  are  operative. 
Had  it  been  the  intention  of  Congress  to 
confine  its  definition  of  adulteration  to  the 
introduction  of  the  particular  substances 
specified  in  the  section  as  to  misbranding,  it 
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cannot  be  doubted  that  this  would  have  been 
stated,  but  Congress  gave  a  broader  descrip- 
tion of  ingredients  in  defining  "adulteration." 
It  is  "any"  added  poisonous  or  "other  added 
deleterious  ingredient,"  provided  it  "may  ren- 
der such  article  injurious  to  health." 

(d)  Proprietary  foods,  sold  under  distinc- 
tive names,  are  within  the  purview  of  the 
provision.  Not  only  is  "food"  defined  as  in- 
cluding articles  used  for  food  or  drink  "wheth- 
er simple,  mixed  or  compound,"  but  the  in- 
tention to  include  "proprietary  foods"  sold 
under  distinctive  names  is  manifest  from  the 
provisos  in  §  8  which  the  claimant  invokes. 
"Mixtures  or  compounds"  which  satisfy  the 
first  paragraph  of  the  proviso  are  not  only 
"articles  of  food,"  but  are  to  enjoy  the  stated 
immunity  only  in  case  they  do  "not  contain 
any  added  poisonous  or  deleterious  [279] 
ingredients."  By  the  concluding  clause  of 
§  8,  it  is  provided  that  nothing  in  the  Act 
shall  be  construed  to  require  manufacturers 
of  "proprietary  foods"  to  disclose  "their  trade 
formulas"  except  in  so  far  as  the  provisions 
of  the  Act  "may  require  to  secure  freedom 
from  adulteration  or  misbranding,"  and  the 
immunity  is  conditioned  upon  the  fact  that 
such  foods  "contain  no  unwholesome  added 
ingredient."  Thus  the  statute  contemplates 
that  mixtures  or  compounds  manufactured 
by  those  having  trade  formulas,  and  bearing 
distinctive  names,  may  nevertheless  contain 
"added  ingredients"  which  are  poisonous  or 
deleterious  and  may  make  the  article  injuri- 
ous, and,  if  so,  the  article  is  not  taken  out 
of  the  condemnation  of  §  7,  subdivision  Fifth. 

(e)  Again,  articles  of  food  including  "pro- 
prietary foods"  which  fall  within  this  con- 
demnation are  not  saved  because  they  were 
already  on  the  market  when  the  statute  was 
passed.  The  Act  makes  no  such  distinction ; 
and  it  is  to  be  observed  that  the  proviso 
of  §  8  explicitly  refers  to  "mixtures  or  com- 
pounds which  may  be  now  or  from  time  to 
time  hereafter  known  as  articles  of  food." 
Nor  does  the  length  of  the  period  covered 
by  the  traffic,  or  its  extent,  affect  the  question 
if  the  article  is  in  fact  adulterated  within 
the  meaning  of  the  Act. 

Having  these  considerations  in  mind  we 
deem  it  to  be  clear  that,  whatever  difficulties 
there  may  be  in  construing  the  provision,  the 
claimant's  argument  proves  far  too  much. 
We  are  not  now  dealing  with  the  question 
whether  the  caffeine  did,  or  might,  render 
the  article  in  question  injurious;  that  is  a 
separate  inquiry.  The  fundamental  conten- 
tion of  the  claimant,  as  we  have  seen,  is  that 
a  constituent  of  a  food  product  having  a  dis- 
tinctive name  cannot  be  an  "added"  ingredient. 
In  such  case,  the  standard  is  said  to  be  the 
food  product  itself  which  the  name  designates. 
It  must  be,  it  is  urged,  this  "finished  product" 
that  is  "adulterated."     In  that  view,  there 
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would  [280]  seem  to  be  no  escape  from  the 
conclusion  that  however  poisonous  or  deleteri- 
ous the  introduced  ingredient  might  be,  and 
however  injurious  its  effect,  if  it  be  made 
a  constituent  of  a  product  having  its  own 
distinctive  name  it  is  not  within  the  provi- 
sion. If  this  were  so,  the  statute  would  be 
reduced  to  an  absurdity.  Manufacturers 
would  be  free,  for  example,  to  put  arsenic  or 
strychnine  or  other  poisonous  or  deleterious 
ingredients  with  an  unquestioned  injurious 
effect  into  compound  articles  of  food,  provid- 
ed the  compound  were  made  according  to 
formula  and  sold  under  some  fanciful  name 
which  would  be  distinctive.  When  challenged 
upon  the  ground  that  the  poison  was  an 
"added*'  ingredient,  the  answer  would  be  that 
without  it  the  so-called  food  product  would 
not  be  the  product  described  by  the  name. 
Further,  if  an  article  purporting  to  be  an 
ordinary  food  product  sold  under  its  ordinary 
name  were  condemned  because  of  some  added 
deleterious  ingredient,  it  would  be  difficult 
to  see  why  the  same  result  could  not  be  at- 
tained with  impunity  by  composing  a  formula 
and  giving  a  distinctive  name  to  the  article 
with  the  criticized  substance  as  a  component 
part.  We  think  that  an  analysis  of  the  stat- 
ute shows  such  a  construction  of  the  provi- 
flion  to  be  inadmissible.  Certain  incongrui- 
ties may  follow  from  any  definition  of  the 
word  "added,"  but  we  cannot  conclude  that  it 
was  the  intention  of  Congress  to  afford  im- 
munity by  the  simple  choice  of  a  formula 
and  a  name.  It  does  not  seem  to  us  to  be 
a  reasonable  construction  that  in  the  case 
of  "proprietary  foods"  manufactured  under 
itecret  formulas  Congress  was  simply  con- 
cerned with  additions  to  what  such  formulas 
might  embrace.  Undoubtedly,  it  was  not 
desired  needlessly  to  embarrass  manufacturers 
of  "proprietary  foods"  sold  under  distinctive 
names,  but  it  was  not  the  purpose  of  the  Act 
to  protect  articles  of  this  sort  regardless  of 
their  character.  Only  such  food  products  as 
contain  "no  unwholesome  added  ingredient" 
are  within  the  saving  clause  and  [281]  in 
using  the  words  quoted  we  are  satisfied  that 
Congress  did  not  make  the  proprietary  arti- 
cle its  own  standard. 

Equally  extreme  and  inadmissible  is  the 
suggestion  that  where  a  "proprietary  food" 
would  not  be  the  same  without  the  harmful 
ingredient,  to  eliminate  the  latter  would  con- 
stitute an  "adulteration"  under  §  7,  subdivi- 
sion Tliird,  by  the  abstraction  of  a  "valuable 
constituent."  In  that  subdivision  Congress 
evidently  refers  to  articles  of  food  which  nor- 
mally are  not  within  the  condemnation  of  the 
Act.  Congress  certainly  did  not  intend  that 
a  poisonous  or  deleterious  ingredient  which 
made  a  proprietary  food  an  enemy  to  the 
public  health  should  be  treated  as  a  "valuable 
constituent,"  or  to  induce  the  continued  use 


of  such  injurious  ingredients  by  making  their 
elimination  an  adulteration  subject  to  the 
penalties  of  the  statute. 

It  is  apparent,  however,  that  Congress  in 
using  the  word  "added"  had  some  distinction 
in  view.  In  the  Senate  bill  (for  which  the 
measure  as  adopted  was  a  substitute)  there 
was  a  separate  clause  relating  to  "liquors," 
providing  that  the  article  should  be  deemed 
to  be  adulterated  if  it  contained  "any  added 
ingredient  of  a  poisonous  or  deleterious  char- 
acter;" while  in  the  case  of  food  (which  was 
defined  as  excluding  liquors)  the  article  was 
to  be  deemed  to  be  "adulterated"  if  it  con- 
tained "any  added  poisonous  or  other  in- 
gredient which  may  render  such  article  in- 
jurious to  human  health."  Cong.  Rec.  59th. 
Cong.  1st  Sess.  Vol.  40,  p.  897.  In  explain- 
ing the  provision  as  to  "liquors,"  Senator 
Heyburn,  the  chairman  of  the  Senate  Commit- 
tee having  the  bill  in  charge,  stated  to  the 
Senate  ( Id.  p.  2647 )  :  "The  word  'added,* 
after  very  mature  consideration  by  your  com- 
mittee, was  adopted  because  of  the  fact  that 
there  is  to  be  found  in  nature's  products  aa 
she  produces  them,  poisonous  substances  to 
be  determined  by  analysis.  Nature  has  so 
combined  them  that  they  are  not  a  danger 
or  an  evil — ^that  is,  so  long  as  they  are  left 
in  [282]  the  chemical  connection  in  which 
nature  has  organized  them;  but  when  they 
are  extracted  by  the  artificial  processes  of 
chemistry  they  become  a  poison.  You  can 
extract  poison  from  grain  or  its  products 
and  when  it  is  extracted  it  is  a  deadly  poison ; 
but  if  you  leave  that  poison  as  nature  em- 
bodied it  in  the  original  substances  it  is  not 
a  dangerous  poison  or  an  active  agency  of 
poison  at  all. — So,  in  order  to  avoid  the 
threat  that  those  who  produce  a  perfectly 
legitimate  article  from  a  natural  product 
might  be  held  liable  because  the  product  con- 
tained nature^s  poison  it  was  thought  sufii- 
cient  to  provide  against  the  adding  of  any 
new  substance  that  was  in  itself  a  poison, 
and  thus  emphasizing  the  evils  of  existing  con- 
ditions in  nature's  product.  That  is  the 
reason  the  word  'added'  is  in  the  bill.  Fusel 
oil  is  a  poison.  If  you  extract  it,  it  be- 
comes a  single  active  agency  of  destruction, 
but  allow  it  to  remain  in  the  combination 
where  nature  has  placed  it,  and,  while  it  is 
nominally  a  poison,  it  is  a  harmless  one, 
or  comparatively  so."  For  the  Senate  bill, 
the  House  of  Representatives  substituted  a 
measure  which  had  the  particular  provisions 
now  under  consideration  in  substantially  the 
same  form  in  which  they  were  finally  enacted 
into  law.  (Section  7,  subd.  Fifth;  §  8, 
subd.  Fourth,  provisos.)  And  the  Committee 
of  the  House  of  Representatives  in  reporting 
this  substituted  measure  said  (H.  R.  Report, 
No.  2118,  59th  Cong.  1st  Sess.  pp.  6,  7,  11 )  : 
"The  purpose  of  the  pending  measure  is  not 
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to  compel  people  to  coDsume  particular  kinds 
of  foods.  It  is  not  to  compel  manufacturers 
to  produce  particular  kinds  or  grades  of 
foods.  One  of  the  principal  objects  of  the 
bill  is  to  prohibit  in  the  manufacture  of 
foods  intended  for  interstate  commerce  tiie 
addition  of  foreign  substances  poisonous  or 
deleterious  to  health.  The  bill  does  not  re- 
late to  any  natural  constituents  of  food  prod- 
ucts which  are  placed  in  the  foods  by  nature 
itself.  It  is  well  known  that  in  many  kinds 
of  foods  in  their  natural  state  some  quantity 
of  poisonous  [283]  or  deleterious  ingredients 
exist.  How  far  these  substances  may  be  de- 
leterious to  health  when  the  food  articles 
containing  them  are  consumed  may  be  a  sub- 
ject of  dispute  between  the  scientists,  but 
the  bill  reported  does  not  in  any  way  con- 
sider that  question.  If,  however,  poisonous 
or  deleterious  substances  are  added  by  man 
to  the  food  product,  then  the  bill  declares 
the  article  to  be  adulterated  and  forbids  in- 
terstate traffic." 

This  statement  throws  light  upon  the  in- 
tention of  Congress.  Illustrations  are  given 
to  show  possible  incongruous  results  of  the 
test,  but  they  do  not  outweigh  this  deliberate 
declaration  of  purpose;  nor  do  we  find  in 
the  subsequent  legislative  history  of  the  sub- 
stituted measure  containing  the  provision  any 
opposing  statement  as  to  the  significance  of 
the  phrase.  It  must  also  be  noted  that  some 
of  the  illustrations  which  are  given  lose  their 
force  when  it  is  remembered  that  the  statu- 
tory ban  (§  7,  subd.  Fifth)  by  its  explicit 
terms  only  applies  where  the  added  ingredient 
may  render  the  article  injurious  to  health. 
See  United  States  v.  Lexington  Mills  Co.  232 
U.  S.  399,  34  S.  Ct.  337,  68  U.  S.  (L.  ed.)  658, 
L.R.A.1915B  774,  supra.  It  is  urged,  that 
whatever  may  be  said  of  natural  food  prod- 
ucts, or  simple  food  products,  to  which  some 
addition  is  made,  a  "proprietary  food"  must 
necessarily  be  "something  else  than  the  simple 
or  natural  article;"  that  it  is  an  "artificial 
preparation."  It  is  insisted  that  every  in- 
gredient in  such  a  compound  cannot  be 
deemed  to  be  an  "added"  ingredient.  But 
this  argument,  and  the  others  that  arc 
advanced,  do  not  compel  the  adoption  of 
the  asserted  alternative  as  to  the  saving 
efficacy  of  the  formula.  Nor  can  we  ac- 
cept the  view  that  the  word  "added"  should 
be  taken  as  referring  to  the  quantity  of  the 
ingredient  used.  It  is  added  ingredient  which 
the  statute  describes,  not  added  quantity  of 
the  ingredient,  although  of  course  quantity 
may  be  highly  important  in  determining 
whether  the  ingredient  may  render  the  article 
harmful,  and  experience  in  the  use  of  ordi- 
nary articles  of  [284]  food  may  be  of  great- 
est value  in  dealing  with  such  questions  of 
fact. 

Congress,  we  think,  referred  to  ingredients 
artifically  introduced;   these  it  described  as 
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"added."  The  addition  might  be  made  to  a 
natural  food  product  or  to  a  compound.  If 
the  ingredient  thus  introduced  was  of  the 
character  and  had  the  effect  de8cril)ed,  it  was 
to  make  no  difference  whether  the  resulting 
mixture  or  combination  was  or  was  not 
called  by  a  new  name  or  did  or  did  not  con- 
stitute  a  proprietary  food.  It  is  said  that 
the  preparation  might  be  "entirely  new."  But 
Congress  might  well  suppose  that  novelty 
would  probably  be  sought  by  the  use  of  such 
ingredients,  and  that  this  would  constitute 
a  means  of  deception  and  a  menace  to  health 
from  which  the  public  should  be  protected. 
It  may  also  have  been  supposed  that,  ordi- 
narily, familiar  food  bases  would  be  u«ed  for 
this  purpose.  But,  however,  the  compound 
purporting  to  be  an  article  of  food  might 
be  made  up,  we  think  that  it  was  the  inten- 
tion of  Congress  that  the  artificial  introduc- 
tion of  ingredients  of  a  poisonous  or  deleteri- 
ous character  which  might  render  the  article 
injurious  to  health  should  cause  the  prohibi- 
tion of  the  statute  to  attach. 

In  the  present  case,  the  article  belongs  to 
a  familiar  group;  it  is  a  syrup.  It  was  origi- 
nally called  "Coca  Cola  Syrup  and  Extract." 
It  is  produced  by  melting  sugar, — the  analysis 
showing  that  52.64  per  cent  of  the  product 
is  sugar  and  42.63  per  cent  is  water.  Into 
the  syrup  thus  formed  by  boiling  the  sugar,, 
there  are  introduced  coloring,  flavoring,  and 
other  ingredients,  in  order  to  give  the  syrup- 
a  distinctive  character.  Tlie  caffeine,  as  has- 
been  said,  is  introduced  in  the  second  or 
third  "melting."  We  see  no  escape  from  the 
conclusion  that  it  is  an  "added"  ingredient 
within  the  meaning  of  the  statute. 
,  Upon  the  remaining  question  whether  the 
caffeine  was  a  poisonous  or  deleterious  in- 
gredient which  might  render  the  article  in- 
jurious to  health,  there  was  a  decided  conflict 
[285]  of  competent  evidence.  The  Govern- 
ment's experts  gave  testimony  to  the  effect- 
that  it  was,  and  the  claimant  introduced  evi- 
dence to  show  the  contrary.  It  is  sufficient 
to  say  that  the  question  was  plainly  one  of 
fact  which  was  for  the  consideration  of  the 
jury.  See  Four  Hundred  and  Forty-three 
Cans  of  Frozen  Egg  Product,  v.  U.  S.  22ft 
U.  S.  172,  183,  33  S.  Ct.  60,  57  U.  S.  (L. 
ed.)   174. 

Second.  As  to  "miahrandmg."  In  the  sec- 
ond count  it  was  charged  that  the  expression 
"Coca  Cola"  represented  the  presence  in  the 
product  of  the  substances  coca  and  cola  and 
that  it  contained  "no  coca  and  little  if  any 
cola."  So  far  as  "cola"  was  concerned,  the 
charge  was  vague  and  indefinite  and  this 
seems  to  have  been  conceded  bv  the  Govern- 
ment  at  the  beginning  of  the  trial.  With  re- 
spect to  "coca,"  there  was  evidence  on  the 
part  of  the  Government  tending  to  show  that 
there  was  nothing  in  the  product  obtained 
from  the  leaves  of  the  coca  plant,  while  on. 


4d4 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


behalf  of  the  claimant  it  was  testified  that 
the  material  called  "Merchandise  No.  5"  (one 
of  tlio  ingredients)  was  obtained  from  both 
coca  leaves  and  cola  nuts.  It  was  assumed 
on  the  motion  for  a  peremptory  instruction 
that  there  might  be  a  disputed  question  of 
fact  as  to  whether  the  use  of  the  word  "coca" 
is  to  be  regarded  "intrinsically  and  original- 
ly" as  stating  or  suggesting  the  presence  of 
"some  material  element  or  quality"  derived 
from  coca  leaves,  and  it  was  also  assumed 
that  the  evidence  might  be  deemed  to  be  con- 
flicting with  respect  to  the  question  whether 
the  product  actually  contained  anything  so 
derived.  191  Fed.  pp.  438,  439.  But  these 
ii>sues  of  faet  were  considered  not  to  be  ma- 
terial. On  this  branch  of  the  case,  the  claim- 
ant succeeded  upon  the  ground  that  its  article 
was  within  the  protection  of  the  proviso  in 
§  8  as  one  known  "under  its  own  distinctive 
name."    215  Fed.  p.  544. 

Section  8  (ante,  p.  275),  in  its  Fourth 
specification  as  to  "food,"  provides  that  the 
article  shall  be  deemed  to  be  "misbranded" 
"if  the  package  containing  it  or  its  label 
shall  [286]  bear  any  statement,  design,  or 
device  regarding  the  ingredients  or  the  sub- 
stances contained  therein,  which 
shall  be  false  or  misleading  in  any  particu- 
lar." Tlien  follows  the  proviso  in  question 
that  an  article  not  containing  any  added 
poisonous  or  deleterious  ingredients  "shall 
not  be  deemed  to  be  .  .  .  misbranded"  in 
the  case  of  "mixtures  or  compounds  which 
may  be  now  or  from  time  to  time  hereafter 
known  as  articles  of  food,  under  their  own 
distinctive  names,  and  not  an  imitation  of 
or  offered  for  sale  under  the  distinctive  name 
of  another  article,"  if  the  name  is  accom- 
panied with  a  statement  of  the  place  where 
the  article  has  been  prbduced.l 

A  distinctive  name  is  a  name  that  distin- 
guishes. It  may  be  a  name  in  common  use 
as  a  generic  name,  e.  g.,  [287]  coffee,  flour, 
etc.  Where  there  is  a  trade  description  of 
this  sort  by  which  a  product  of  a  given  kind 


is  distinctively  known  to  the  public,  it  mat' 
ters  not  that  the  name  had  originally  a  differ- 
ent significance.  Tlius,  soda-water  is  a  fa- 
miliar trade  description  of  an  article  which 
now,  as  is  well  known,  rarely  contains  soda 
in  any  form.  Such  a  name  is  not  to  be  deemed 
either  "misleading"  or  "false,"  as  it  is  in  fact 
distinctive.  But  unless  the  name  is  truly 
distinctive,  the  immunity  cannot  be  enjoyed; 
it  does  not  extend  to  a  case  where  an  article 
is  offered  for  sale  "under  the  distinctive  name 
of  another  article."  Thus,  that  which  is  not 
coffee,  or  is  an  imitation  of  coffee,  cannot 
be  sold  as  coffee;  and  it  would  not  be  pro- 
tected by  being  called  "X's  Coffee."  Similar- 
ly, that  which  is  not  lemon  extract  could  not 
obtain  immunity  by  being  sold  under  tha 
name  of  "Y*8  Lemon  Extract."  The  name  so 
used  is  not  "distinctive"  as  it  does  not  ap- 
propriately distinguish  the  product;  it  is  an 
effort  to  trade  under  the  name  of  an  article 
of  a  different  sort.  So,  with  respect  to  "mix- 
tures or  compounds,"  we  think  that  the  term 
"another  article"  in  the  proviso  embraces  dif- 
ferent compounds  from  the  compound  in  queS' 
tion.  The  aim  of  the  statute  is  to  prevent 
deception,  and  that  which  appropriately  de- 
scribes a  different  compound  cannot  secure 
protection  as  a  "distinctive  name." 

A  "distinctive  name"  may  also,  of  course, 
be  purely  arbitrary  or  fanciful  and  thus, 
being  the  trade  description  of  the  particular 
thing,  may  satisfy  the  statute,  provided  the 
name  has  not  already  been  appropriated  for 
something  else  so  that  its  use  would  tend  to 
deceive. 

If,  in  the  present  case,  the  article  had  been 
named  "Coca"  and  it  were  found  that  the  name 
was  actually  descriptive  in  the  sense  that 
it  fairly  implied  that  the  article  was  derived 
from  the  leaves  of  the  coca  plant,  it  could  not 
be  said  that  this  was  "its  own  distinctive 
name"  if  in  fact  it  contained  nothing  so  de- 
rived. The  [288]  name,  if  thus  descriptive, 
would  import  a  different  product  from  the 
one  to  which  it  was  actuellv  affixed.    And,  in 


1  Among  the  departmental  regulations 
(adopted  in  October,  190G,  pursuant  to  §  3, 
for  the  enforcement  of  the  Act)  is  Regula- 
tion 20  with  respect  to  "distinctive  names" 
under  §  8,  as  follows: 

"(a)  A  'distinctive  name'  is  a  trade,  ar- 
bitrary, or  fancy  name  which  clearly  dis- 
tinguishes a  food  product,  mixture,  or  com- 
pound from  any  other  food  product,  mixture, 
or  compound. 

"(b)  A  distinctive  name  shall  not  be  one 
representing  any  single  constituent  of  a  mix- 
ture or  compound. 

"(c)  A  distinctive  name  shall  not  misrepre- 
sent any  property  or  quality  of  a  mixture  or 
compound. 

"(d)  A  distinctive  name  sh.'ill  give  no  false 
indication  of  origin,  character,  or  place  of 
manufacture,  nor  lead  the  purchaser  to  sup- 


pose that  it  is  any  other  food  or  drug 
product." 

Regulation  27  is  as  follows: 

"(a)  The  terms  'mixtures'  and  'compounds' 
are  interchangeable  and  indicate  the  results 
of  putting  together  two  or  more  food  prod- 
ucts. 

"(b)  These  mixtures  or  compounds  shall 
not  be  imitations  of  other  articles,  whether 
simple,  mixt,  or  compound,  or  offered  for  sale 
under  the  name  of  other  articles.  Thev  shall 
bear  a  distinctive  name  and  the  name  of  the 
place  where  the  mixture  or  compound  has 
been  manufactured  or  produced. 

"(c)  If  the  name  of  the  place  be  one  which 
is  found  in  different  States,  Territories,  of 
countries,  the  name  of  the  State,  Territory, 
or  country,  as  well  as  the  name  of  the  place, 
must  be  stated." 
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the  case  supposed,  the  name  would  not  become 
the  ''distinctive  name"  of  a  product  without 
any  coca  ingredient  unless  in  popular  ac- 
ceptation it  came  to  be  regarded  as  identify- 
ing a  product  known  to  be  of  that  character. 
It  would  follow  that  the  mere  sale  of  the 
product  under  the  name  "Coca/'  and  the  fact 
that  this  was  used  as  a  trade  designation  of 
the  product,  would  not  aoffice  to  show  that 
it  had  ceased  to  have  its  original  significance 
if  it  did  not  appear  that  it  had  become  known 
to  the  public  that  the  article  contained  noth- 
ing derived  from  coca.  Until  such  knowledge 
could  be  attributed  to  the  public  the  name 
would  naturally  continue  to  be  descriptive 
in  the  original  sense.  Nor  would  it  be  con- 
trolling that  at  the  time  of  the  adoption 
of  tiie  name  the  coca  plant  was  known  only 
to  foreigners  and  scientists,  for  if  the  name 
had  appropriate  reference  to  that  plant  and 
to  substances  derived  therefrom,  its  use  would 
primarily  be  taken  in  that  sense  by  those 
who  did  know  or  who  took  pains  to  inform 
themselves  of  its  meaning.  Mere  ignorance 
on  the  part  of  others  as  to  the  nature  of 
the  composition  would  not  change  the  descrip- 
tive character  of  the  designation.  The  same 
conclusion  would  be  reached  if  the  single 
name  ''Cola"  had  been  used  as  the  name  of 
the  product,  and  it  were  found  that  in  fact 
the  name  imported  that  the  product  was 
obtained  from  the  cola  nut.  The  name  would, 
not  be  the  distinctive  name  of  a  product  not 
80  derived  until  in  usage  it  achieved  that 
secondary  significance. 

We  are  thus  brought  to  the  question  wheth- 
er if  the  names  coca  and  cola  were  respective- 
ly descriptive,  as  the  Grovernment  contends,  a 
combination  of  the  two  names  constituted  a 
"distinctive  name"  within  the  protection  of 
the  proviso   in  case  either  of  the  described 
ingredients  was  absent.    It  is  said  that  "coca" 
indicates  one    [289]    article,  and  "cola"   an- 
other, but  that  the  two  names  together  did  not 
constitute  the  distinctive  name  of  any  other 
substance  or  combination  of  substancees.    The 
contention  leads  far.    To  take  the  illustration 
suggested  in  argument,   it   would   permit   a 
manufacturer,  who  could  not  use  the  name 
chocolate    to    describe    that    which    was    not 
chocolate,  or  vanilla  to  describe  that  which 
was  not  vanilla,  to  designate  a  mixture  as 
**Choc(date- Vanilla,"  altliough  it  was  destitute 
of  either  or  both,  provided  the  combined  name 
had  not  been  previously  used.    We  think  that 
the  contention  misses  the  point  of  the  pro- 
viso.    A  mixture  or  compound  may  have  a 
name   descriptive   of    its    ingredients   or   an 
arbitrary  name.     The  latter   (if  not  already 
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appropriated)  being  arbitrary,  designates  the 
particular  product.  Names,  however,  which 
are  merely  descriptive  of  ingredients  are  not 
primarily  distinctive  names  save  as  they  ap- 
propriately describe  the  compound  with  such 
ingredients.  To  call  the  compound  by  a 
name  descriptive  of  ingredients  which  are 
not  present  is  not  to  give  it  "its  own  dis- 
tinctive name" — M'hich  distinguishes  it.  from 
other  compounds — but  to  give  it  the  name  of 
a  different  compound.  That,  in  our  judg- 
ment, is  not  protected  by  the  proviso,  unless 
the  name  has  achieved  a  secondard  signifi- 
cance as  descriptive  of  a  product  known  to  be 
destitute  of  the  ingredients  indicated  by  its 
primary  meaning. 

In  the  present  case  we  are  of  opinion  that 
it  could  not  be  said  as  matter  of  law  that 
the  name  was  not  primarily  descriptive  of  a 
compound  with  coca  and  cola  ingredients,  air 
charged.  Nor  is  there  basis  for  the  con- 
clusion that  the  designation  hnd  attained  a 
secondary  meaning  as  the  name  of  a  com- 
pound from  which  either  coca  or  cola  ingredi- 
ents were  known  to  l>e  absent;  the  claimant 
has  always  insisted,  and  now  insists,  that  its 
product  contain  both.  But  if  the  name  was 
found  to  be  descriptive,  as  charged,  there  was 
clearly  a  conflict  of  evidence  with  respect 
to  the  presence  of  any  coca  ingredient.  We 
conclude  [290]  that  the  court  erred  in  direct- 
ing a  verdict  on  the  second  count. 

The  judgment  is  reversed  and  the  cause  is 
remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

It  is  so  ordered. 

McReynolds,  J.,  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


NOTE. 

The  reported  case  construes  the  section  of 
the  Federal  Pure  Food  and  Drugs  Act  (Act 
June  30,  1906,  §  7,  Fed.  St.  Ann.  1909  Supp. 
p.  139)  providing  that  any  article  of  food 
shall  be  deemed  to  be  adulterated  '4f  it  con- 
tain any  added  poisonous  or  other  added 
deleterious  ingredient."  It  is  held  that  a 
deleterious  ingredient  may  be  considered  as 
"added"  within  the  meaning  of  that  section 
although  the  article  of  food  is  a  proprietary 
product,  sold  under  a  distinctive  trade  name, 
and  the  ingredient  in  question  is  covered  by 
the  formula.  Tlie  cases  passing  on  the  valid- 
ity and  construction  of  the  Federal  Pure  Food 
and  Drugs  Act  are  reviewed  in  the  note  to 
McDermott  v.  Wisconsin,  Ann.  Oas.  1915A 
39. 
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.New  Jersey  Court  of  Errors  and  Appeals — 
September  25,  1914. 

S7  N.  J,  Law  4:87;  91  Atl,  1023. 


Railroads  ~  Resnlation  «  Effect  of 
Open  Gates  at  Crossing  ^  Scope  of 
Act. 

P.  L.  1909,  p.  54,  provides  that,  whenever 
any  railroad  company  maintains  safety  gates 
at  a  crossing  and  a  person  is  struck  by  a 
locomotive  while  attempting  to  cross  the 
tracks  when  the  gates  are  not  down,  the 
question  whether  he  was  guilty  of  contribu- 
tory negligence  shall  be  determined  by  the 
jury  in  all  actions  to  recover  damages  there- 
for. It  is  held  that  the  act  is  not  limited 
to  crossings  in  cities,  but  applies  as  well  to 
injuries  at  crossings  partly  in  a  township 
and  partly  in  a  borough,  where  the  railroad 
company  had  established  crossing  gates. 

[See  generally  7  Ann.  Gas.  801 ;  Ann.  Cas. 
1914C  704.] 
Statutes  —  Constmetion  —  Effect     of 

Preamble. 

Resort  may  be  had  to  the  preamble  or  re- 
citals of  legislative  intent  in  a  statute  only 
when  the  enacting  part  is  ambiguous  and 
doubtful. 

[See  note  at  end  of  this  case.] 


The  enacting  clause  of  a  statute  can  be 
extended  by  the  preamble,  but  cannot  be  re- 
strained by  it. 

[See  note  at  end  of  this  case.] 

Railroads  —  Crossing   Gates  — Hours   of 
Operation  of  Gates  —  Posting  Notice. 

P.  L.  1909,  p.  137,  provides  that  whenever 
a  railroad  has  installed  safety  gates  at  a 
crossing  any  person  approaching  the  crossing 
shall,  during  such  hours  as  posted  notice  at 
the  crossing  shall  specify,  be  entitled  to  as- 
sume that  such  gates  are  in  proper  order 
and  duly  operated,  unless  a  written  notice 
bearing  the  inscription  "out  of  order"  be 
posted,  and  in  any  action  brought  for  in- 
juries to  a  person  at  such  crossing  plaintiff 
shall  not  be  barred  because  of  a  failure  to 
stop,  look,  and  listen  before  crossing.  It  is 
held  that,  where  a  railroad  company  had 
provided  gates  at  a  grade  crossing,  that  it 
had  not  posted  any  notice  specifying  at  what 
hours  the  gates  would  be  operated  did  not 
render  the  section  inapplicable,  and  the  com- 
pany, not  having  posted  such  notice,  was 
estopped  to  complain  that  a  person  passing 
over  the  tracks  when  the  gates  were  up  was 
not  entitled  to  assume  that  they  were  in 
good  order  and  would  be  properly  operated. 

Death   by    Wrongful    Act  — Damages  ^ 
Instructions  —  Capitalixiuf;   Income. 

In  a  mother's  action  for  the  wrongful 
death  of  her  son,  the  court  instructed  the 
jury  to  allow  the  capital  sum  which  would 


represent  the  money  which  plaintiff  had  a^ 
reasonable  expectation  of  receiving  from  de- 
cedent  during  the  term  of  her  natural  life, 
and  then  capitalize  that  in  a  fixed  sum  and 
let  that  be  the  verdict.  It  is  held  that  the 
word  "capitalize"  as  so  used  meant  to  con- 
vert a  periodical  payment  into  a  sum  in 
hand,  and,  the  jury  being  presumed  to  have 
so  understood  it,  the  instruction  was  correct. 

Appeal  and  Error  —  Ham&less  Error— » 
Exclusion  of  Evidenoe. 

The  court's  exclusion  of  a  preliminary 
question,  on  an  issue  as  to  a  mother's  dam- 
age by  the  wrongful  death  of  her  son  asking 
if  her  husband  did  not  make  good  wages  in 
order  to  minimize  her  pecuniary  loss  by  the 
death  of  her  son,  is  not  prejudicial  to  de> 
fendant. 

Appeal  from  Supreme  Court. 

Action  by  Johanna  Brown,  administratriXy. 
plaintiff,  against  Erie  Railroad  Company,  de- 
fendant. Judgment  for  plaintiff  in  trial 
court.  Judgment  reversed  by  Supreme  Court. 
Plaintiff  appeals.  The  facte  are  stated  in 
the  opinion.    Reversed. 

Alexander  Simpson  for  appellant. 
Collins  de  Corhin  for  respondent. 

[4S9]  Walkeb,  Ch. — This  was  a  suit  for 
damages  under  the  Death  act.  The  disputed 
questions  of  fact  were  as  to  whether  the  view 
of  the  deceased  was  obstructed  by  freight 
cars  at  the  crossing  of  the  defendant  com- 
pany's tracks  where  the  accident  happened; 
also,  whether  any  warning  was  given  of  the 
approach  of  the  train  by  bell  or  whistle; 
also,  whether  the  crossing  gates  were  up  or 
down  at  the  time.  The  case  was  submitted 
to  the  jury  who  found  for  plaintiff,  and  de- 
fendant appeals. 

The  controverted  questions  of  fact  were  in- 
volved in  that  of  contributory  negligence 
under  chapter  35  of  the  laws  of  1909  (Pamph. 
L.  p.  54),  wherein  it  is  provided  that  when 
a  person  is  killed  or  injured  when  attempt- 
ing to  cross  the  tracks  of  a  railroad  com- 
pany, by  being  struck  by  a  locomotive  or' 
train  where  gates  are  maintained  and  such 
gates  are  not  down  at  the  time  of  the  injury, 
the  question  as  to  whether  the  person  killed 
or  injured  was  or  was  not  guilty  of  contrib- 
utory negligence  shall  be  a  question  to  be 
determined  by  the  jury.  The  trial  court  per- 
mitted the  jury  to  find  liability  against  the 
defendant  by  reason  of  the  fact,  if  it  were 
a  fact,  that  the  gates  were  not  down.  The 
Supreme  Court  in  reversing  the  judgment 
eaid  this  statute  of  1909  was  inapplicable, 
because  the  accident  happened  at  a  crossing 
partly  in  a  township  and  partly  in  a  bor- 
ough, meaning,  evidently,  that  the  act  ap- 
plied only  to  crossings  in  cities.  We  cannot 
take  that  view. 
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The  title  of  the  act  is  unrestricted.  It  is: 
''An  act  relating  to  accidents  at  railroad 
crossings.'*  The  enacting  clause  is  equally 
broad.    It  reads: 

"1.  Whenever  any  railroad  company  shall 
have  assumed  to  establish  and  maintain  what 
are  known  as  safety  gates  at  any  railroad 
crossing  in  this  State,  and  a  person  is  killed 
or  injured  at  any  such  crossing  by  being 
btmck  by  a  locomotive  or  train  when  at- 
tfmpting  to  cross  the  tracks  at  a  time  when 
[490]  such  gates  are  not  down,  as  required 
by  any  statute  giving  the  railroad  the  right 
to  run  through  an  incorporated  city  at  any 
rate  of  speed  they  see  fit,  upon  compliance 
with  the  provisions  of  such  statute,  that  in 
all  such  cases  the  question  whether  the  per- 
son so  killed  or  injured,  upon  attempting  to 
cross  such  railroad  crossing,  at  a  time  when 
the  safety  gates  at  such  crossing  are  not 
down,  was  or  was  not  guilty  of  contributory 
negligence,  shall  be  a  question  to  be  deter- 
mined by  the  jury,  in  all  actions  brought  to 
recover  damages  for  such  loss  of  life  or  per- 
sonal injury." 

It  is  true,  the  act  contains  a  preamble,  as 
follows: 

"WiiESEiAS,  By  the  provisions  of  the  stat- 
L^tes  of  this  State,  it  has  been  provided  that 
whenever  a  railroad  company  shall  have  en- 
closed its  right  of  way  through  an  incorpo- 
rated city  of  this  State  with  a  fence,  wall 
or  embankment,  and  shall  have  established 
and  maintained  gates  at  street  crossings,  as 
provided  by  the  provisions  of  any  statute  of 
this  State,  that  upon  such  compliance  with 
fluch  provisions  the  said  railroad  company 
could  run  over  the  part  of  their  said  so 
enclosed  road  through  any  incorporated  city 
of  this  state  'at  any  rate  of  speed  they  may 
deem  proper,  and  that  such  speed  should  not, 
thereafter,  be  restrained  by  any  city  ordi- 
nance to  regulate  the  same.' " 

The  provision  in  the  enacting  clause  that 
where  a  person  is  killed  or  injured  when 
such  gates  are  not  down  "as  required  by  any 
statute  giving  the  railroad  the  right  to  run 
through  any  incorporated  city  at  any  rate 
of  speed  they  may  see  fit,  upon  compliance 
with  the  provisions  of  such  statute,"  is 
meant  not  to  excuse,  but  to  render  liable, 
railroad  companies  running  trains  through 
cities  at  any  rate  of  speed;  and  is  not  meant 
to  limit  the  liability  of  railroad  companies 
for  accidents  on  railroad  crossings  where 
safety  gates  are  established,  wherever  those 
crossings  may  be,  whether  within  or  without 
the  limits  of  an  incorporated  city,  unless  the 
precautionary  measure  of  lowered  gates  is 
an  accomplished  fact  on  the  given  occasion. 

It  seems  to  be  established  that  in  cases  of 

doubt  as  to  the  proper  construction  of  the 

body  of  a  statute,  resort  must  be  [491]  had 

to  the  preamble  or  recitals  for  the  purpose 
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of  ascertaining  the  legislative  intent.  But 
where  the  enacting  part  of  the  statute  is 
unambiguous,  its  meaning  will  not  be  con- 
trolled or  afi'ected  by  anything  in  the  pre- 
amble or  recitals.  The  enacting  clause  of  a 
statute  may  be  extended  by  the  preamble, 
but  cannot  be  restrained  by  it.  36  Cyc. 
1132;  Den  v.  Urison,  2  N.  J.  L.  397,  212; 
James  v.  Dubois,  16  N.  J.  L.  285;  Quacken- 
bush  V.  State,  57  N.  J.  L.  18,  21,  29  Atl.  431. 

In  Cooper  Hospital  v.  Camden,  70  N.  J.  L. 
478,  57  Atl.  260,  it  is  laid  down  by  the 
Supreme  Court  that  to  ascertain  the  inten- 
tion of  the  legislature  we  must  look  at  the 
preamble  of  the  act,  citing  from  Pott.  Dwar. 
Stat.  265,  as  follows: 

''The  preamble  states  with  more  or  less 
accuracy  the  object  of  a  law  and  the  occa- 
sion of  its  making.  Its  first  legitimate  and 
unquestioned  use  is  to  ascertain  what  the 
cases  are  to  which  the  act  was  intended  to 
apply.  It  has  never  been  disputed  that  the 
preamble  to  an  act  may  properly  be  used  to 
ascertain  and  fix  the  subject-matter  to  which 
the  enacting  part  is  to  be  applied." 

There  is  nothing  in  this  which  is  incon- 
sistent with  what  was  said  in  Den  v.  Urison, 
supra,  by  Mr.  Justice  Pennington  in  the  Su- 
preme Court,  2  X.  J.  L.  *224,  viz.: 

**It  appears  to  me,  to  be  a  settled  principle 
of  law,  that  the  preamble  cannot  control  the 
enacting  part  of  the  statute,  in  cases  where 
the  enacting  part  is  expressed  in  clear,  un- 
ambiguous terms;  but  in  case  any  doubt 
arises  on  the  enacting  part,  the  preamble 
may  be  resorted  to,  to  explain  it,  and  sliow 
the  intention  of  the  lawmaker.  The  enact- 
ing part  of  this  statute  is  clear  and  explicit; 
tliore  is  no  ambiguity  on  the  face  of  it. 
Shall  we  then  go  out  of  the  enacting  part, 
which  is  clear  and  intelligible,  and  resort  to 
the  preamble,  to  create  an  ambiguity,  and 
then  have  recourse  to  the  same  preamble,  to 
explain  this  ambiguity?  It  appears  to  me, 
that  this  would  be  carrying  the  office  of  the 
preamble  beyond  anything  heretofore  contem- 
plated, by  giving  it  a  paramount  authority 
to  the  enacting  part  of  the  statute  itself." 

Nor  is  there  anything  in  that  case  (Coop- 
er Hospital  V.  Camden)  which  is  inconsist- 
ent with  the  doctrine  held  by  the  [492]  Su- 
preme Court  in  Quackenbush  v.  State,  57  N. 
J.  L.  18,  at  p.  21,  29  Atl.  431,  wherein  it 
was  said: 

"It  is  well  settled  that  where  the  intention 
of  the  legislature  is  clearly  expressed  in  the 
purview  or  body  of  the  act  the  preamble 
shall  not  restrain  it,  although  it  be  of  much 
narrower  import.   Sedgw.  Stat.  &  Const.  L.  43. 

''The  preamble  cannot  restrict  the  enact- 
ing clauses  except  wliere  their  langua<ie  is 
ambiguous  or  uncertain.  Pott.  Dwar.  Stat. 
267;  End.  Stat.  82:  1  Kent  460;  Den  v. 
Dubois,  16  X.  J.  L.  285.  295." 
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Now,  the  enacting  clause  of  chapter  35  of 
the  laws  of  19Q9,  omitting  reference  to  ex- 
isting law  requiring  safety  gates  to  be  down 
when  trains  are  approaching  and  passing, 
reads  as  follows: 

"1.  Whenever  any  railroad  company  shall 
have  assumed  to  establish  and  maintain  what 
are  known  as  safety  gates  at  any  railroad 
crossing  in  this  state,  and  a  person  is  killed 
or  injured  at  any  such  crossing  by  being 
struck  by  a  locomotive  or  train  when  at- 
tempting to  cross  the  track  at  a  time  when 
such  gates  are  not  down,  .  .  .  that  in  all 
such  cases  the  question  whether  the  person 
so  killed  or  injured,  upon  attempting  to 
cross  such  railroad  crossing,  at  a  time  when 
the  safety  gates  at  such  ci^ossing  are  not 
down,  was  or  was  not  guilty  of  contributory 
negligence,  shall  be  a  question  to  be  deter- 
mined by  the  jury,  in  all  actions  brought  to 
recover  damages  for  such  loss  of  life  or  per- 
sonal  injury." 

The  requirement  referred  to  in  the  omitted 
portion  of  the  above-quoted  enacting  clause, 
reads  as  follows: 

"Cause  the  same  (gates)  to  be  closed  at 
least  half  a  minute  before  any  train  may 
<'ros8  such  highway  and  until  such  train 
shall  have  passed  by." 

Inserting  this  provision  (which  is  con- 
tained in  section  22  of  the  General  Eailroad 
act)  into  chapter  35  of  the  laws  of  1900, 
instead  of  the  reference  to  it  contained  in 
the  statute,  it  would  read  as  follows: 

"1.  Whenever  any  railroad  company  shall 
have  assumed  to  establish  and  maintain  what 
are  known  as  safety  gates  at  any  railroad 
crossing  in  this  state,  and  a  person  is  killed 
or  injured  [493]  at  any  such  crossing  by 
being  struck  by  a  locomotive  or  train  when 
attempting  to  cross  the  tracks  at  a  time 
when  such  gates  are  not  down  {at  least  half 
a  minute  before  any  train  may  cross  such 
highicay  and  until  Sfw^h  train  shall  haw 
passed  by ) ,  that  in  all  such  cases  the  ques- 
tion whether  the  person  so  killed  or  injured, 
upon  attempting  to  cross  such  railroad  cross- 
ing, at  a  time  when  the  safety  gates  at  such 
crossing  are  not  down,  was  or  was  not  guilty 
of  contributory  negligence  shall  be  a  question 
to  be  determined  by  the  jury,  in  all  actions 
brought  to  recover  damages  for  such  loss  of 
life  or  personal  injury." 

The  only  provision  of  the  Railroad  law 
which  authorizes  a  company  to  run  ita  trains 
through  a  city  at  any  rate  of  speed  is  sec- 
tion 22  (Comp.  Stat.  p.  4230),  and  reads  as 
follows: 

'•'Any  railroad  company  may  erect  a  fence 
or  other  enclosure  around  ita  stations  so  as 
to  prevent  persons  other  than  passengers 
from  coming  near  its  trains,  and  may  exclude 
from  such  enclosures  all  persons  except  trav- 
elers;   where  any  railroad  company  in  any 


city  shall  maintain  along  its  roadway  where 
the  same  may  adjoin  a  public  highway,  a 
fence  or  embankment  four  feet  high,  suflfi- 
ciently  close  and  strong  to  prevent  children 
and  horses  from  going  through  the  aaine,  or 
where  its  tracks  shall  be  laid  in  a  cut  at 
least  four  feet  deep,  and  shall  provide  on 
each  side  of  the  tra<;k  at  any  highway  cross- 
ing in  such  city  a  gate  of  like  height  and 
sufficienc}^  and  cause  the  same  to  be  closed 
at  least  half  a  minute  before  any  train  m^y 
cross  such  highway  and  until  such  train  shall 
have  passed  by,  in  such  ca«e  it  shall  be  law- 
ful for  such  company  to  run  its  trains  in 
said  city  over  the  portions  of  its  railroad 
thus  protected  and  over  the  portions  not 
adjoining  or  crossing  any  highway,  at  such 
rate  of  speed  as  it  deems  proper,  but  in  the 
absence  of  such  protection  and  safeguard, 
the  company  shall  be  bound  by  lawful  and 
reasonable  municipal  ordinances  regulating 
the  speed  of  its  trains  along  streets  and  at 
crossings." 

Tlie  enacting  clause  of  chapter  35  of  the 
laws  of  1909,  which  provides  that  when  gates 
are  not  down  as  required  by  any  statute  giv- 
ing a  railroad  the  right  to  run  its  trains 
through  an  incorporated  city  at  any  rate  of 
speed  it  may  see  [494]  fit,  when  read  in  con- 
nection with  section  22  of  the  General  Rail- 
road law,  giving  such  right — provided  the 
gates  shall  be  closed  at  least  half  a  minute 
before  any  train  may  cross  the  highway  and 
until  such  train  shall  have  passed  by — makes 
the  question  of  contributory  negligence — 
when  a  person  is  injured  or  killed  at  such 
crossing  when  the  gates  are  up — a  jury  ques- 
tion; the  inference  being,  thaf  if  the  gates 
are  up  there  is  an  invitation  to  persons  to 
cross  upon  an  assumption  that  there  is  no 
danger  to  be  apprehended  from  an  approach- 
ing train. 

Gates  at  railroad  crossings  in  cities  are 
not  the  only  ones  provided  for  in  the  stat- 
ute. Bv  section  36  of  the  General  Railroad 
law,  it  is  provided  that  whenever  the  govern- 
ing body  of  any  township  or  municipality 
shall  so  direct,  an  application  shall  be  made 
to  the  Court  of  Chancery  for  an  order  that 
gates  shall  be  erected  acroes  any  one  or  more 
streets  or  highways  where  the  same  are 
crossed  by  a  railroad  track  at  grade,  and 
that  a  flagman  shall  be  stationed  there,  or 
that  some  other  reasonable  provisions  for 
protecting  such  crossing  shall  be  adopted. 

It  may  have  been  in  virtue  of  proceedings 
under  this  section  that  the  gates  in  question 
were  installed,  or  the  company  may  have 
"assumed"  to  establish  and  maintain  tliem  t^ 
mentioned  in  chapter  35  of  the  acts  of  1900. 
Whatever  the  autliority  or  reason  for  their 
erection,  they  must  be  operated — that  is, 
raised  and  lowered,  and,  under  chapter  35 
of  the  acts  of  1909,  must  be  down  when  a 
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train  approaches  and  passes  a  highway,  in 
order  to  afford  protection  to  the  company  for 
death  or  injury  to  persons. 

The  Supreme  Court,  in  Wolcott  v.  New 
York,  etc.  R.  Co.  68  N.  J.  L.  421,  53  Atl. 
297,  decided  that  when  a  railroad  company 
assumes  to  protect  a  highway  crossing  by  a 
flagman,  it  is  responsible  for  injuries  received 
at  that  crossing,  by  a  traveler  on  the  high- 
way, which  have  resulted  solely  from  the 
negligence  of  such  flagman;  and  that  respon- 
sibility exists,  notwithstanding  that  the  com- 
pany is  under  no  legal  obligation  to  so  pro- 
tect the  crossing.  It  is  the  same  in  reference 
to  gates  voluntarily  installed.  And  this  was 
expressly  provided  in  [495]  chapter  96  of  the 
laws  of  1909.  Pamph.  L.  p.  137.  And  we 
think  that  that  act  is  also  applicable  in  the 
case  at  bar.    It  provides: 

'*VVherever  any  railroad  whose  right  of 
way  crosses  any  public  street  or  highway, 
has  or  shall  install  any  safety  gates,  bell  or 
other  device  designed  to  protect  the  travel lins^ 
public  at  any  crossing  or  has  placed  at  such 
crossing  a  flagman,  any  person  or  persons 
approaching  any  such  crossing  so  protected 
as  aforesaid,  shall,  during  such  hours  as 
posted  notice  at  such  crossing  shall  specify, 
be  entitled  to  assume  that  such  safety  gates 
or  other  warning  appliances  are  in  good  and 
proper  order,  and  will  be  duly  and  properly 
operated  unless  a  written  notice  bearing  the 
inscription  'out  of  order'  be  posted  in  a  con- 
spicuous place  at  such  crossing,  or  that  the 
said  flagman  will  guard  said  crossing  with 
sufficient  care  whereby  such  traveler  or  trav- 
elers will  be  warned  of  any  danger  in  passing 
over  said  crossing,  and  in  any  action,  brought 
for  injuries  to  person  or  property,  or  for 
death  caused  at  any  crossing  protected  as 
aforesaid,  no  plaintiff  shall  be  barred  of  the 
action  because  of  his  failure  of  the  person 
injured  or  killed  to  stop,  look  and  listen 
I)efore  passing  over  said  crossing." 

The  argument  made  by  the  respondent  that 
because  there  was  no  notice  posted  at  the 
crossing  in  question  specifying  at  what  hours 
the  gates  were  to  be  operated,  the  provision 
is  not  applicable,  is  unsound.  To  sanction 
«ueh  a  view  would,  in  effect,  be  to  hold  that 
a  railroad  company  by  failure,  willful  or 
otherwise,  to  observe  the  spirit  of  the  act, 
and  regard  as  a  mandate  that  which  is  not 
enjoined  in  terms  but  arises  from  the  clear- 
est implication,  namely,  that  it  shall  post 
!*uoh  notice  at  the  given  crossing,  could  de- 
feat the  beneficent  purposes  of  the  act. 

As  no  notice  was  posted  by  the  defendant 
at  the  crossing  in  question,  giving  infor- 
mation as  to  the  hours  when  the  gates  were 
to  be  operated,  the  company  will  not  be  heard 
to  complain  that  a  person  passing  over  the 
railroad  tracks  at  the  crossing  was  not 
entitled   to  assume  that  the  gates   were  in 
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good  and  proper  order  and  would  be  duly  and 
properly  operated,  especially  as  there  was  no 
notice  present  bearing  an  [496]  inscription 
tl'.at  the  gates  were  out  of  order.  TJiis  act 
may  be  said  to  be  equally  as  strong  for  the 
plaintiff  as  the  prior  one,  because  it  provides 
that  in  the  situation  in  which  this  plaintiff's 
intestate  found  himself,  the  action  is  not 
barred  because  of  his  failure  "to  stop,  look 
and  listen  before  passing  over  such  crossing," 
while  the  former  provides  that  whether  he 
•*was  or  was  not  guilty  of  contributory  neg- 
ligence shall  be  a  question  to  be  determined 
by  the  jury." 

We  also  think  that  the  faets  of  the  case  un- 
der consideration  are  clearly  distinguishable 
from  those  present  in  Lindsay  v.  Pennsylvania 
R.  Co.  78  N.  J.  L.  704,  75  Atl.  912.  In  that 
case  the  deceased  was  partially  deaf,  and 
therefore  it  was  his  duty  in  approaching  a 
railroad  track,  before  entering  thereon,  to 
rely  especially  upon  his  sense  of  sight.  It 
appeared  that  he  was  familiar  with  the  cross- 
ing and  of  the  movement  of  the  train,  and 
that  while  in  a  place  of  safety,  four  feet 
from  the  first  rail  of  the  track  he  had  an 
unobstructed  view  in  the  direction  in  which 
the  train  came  that  struck  him.  But  in  the 
case  under  consideration,  the  view  of  the 
deceased  was  obstructed  by  a  line  of  freight 
cars  which  stood  within  five  feet  of  the  cross- 
ing, and  it  was  only  when  he  passed  the  line 
of  the  obstructing  freight  cars  that  he  was 
enabled  to  see  the  approaching  train. 
Although  there  was  a  space  of  eight  feet  and 
three  inches  between  the  extreme  end  of  the 
roils  of  the  tracks — that  is,  from  the  track 
upon  which  the  freight  cars  stood  and  the 
track  upon  which  the  train  approached,  we 
think  that  the  circumstance  that  he  was  on  a 
railroad  track,  a  place  of  danger,  without 
warning  by  the  railroad  company,  a  jury 
question  was  presented,  whether  the  deceased, 
in  proceeding  onward,  acted  under  all  the 
circumstances,  with  that  degree  of  care  and 
prudence  which  an  ordinarily  prudent  person 
would  have  eKcrcised  under  like  circum- 
stances. 

Aside  from  the  question  of  contributory 
negligence  the  defendant-respondent  urges 
sustaining  of  the  Supreme  Court's  decision 
because  of  the  alleged  error  in  the  trial 
judge's  charge  with  respect  to  the  measure  of 
damages.  That  portion  of  the  charge  except- 
ed to  on  the  question  of  damages  is  as  fol- 
lows : 

"You  have  to  say,  in  your  best  judgment, 
if  you  come  to  the  [497]  question  of  damages, 
what  capital  sum — which  is  your  verdict — 
whatever  it  may  be,  would  represent  the 
monev  which  his  mother  had  a  reasonable 
expectation  of  receiving  from  him  during  the 
term  of  her  natural  life,  and  it  would  seem, 
from  the  evidence  in  this  case,  that  she  did 
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not  get  over  $6  per  week.  You  liave  to  say  how 
many  weeks  you  think  she  had  a  reasonable 
expectation  of  receiving  that,  and  then 
capitalize  that  in  a  fixed  sum,  and  let  that 
be  your  verdict." 

In  this  instruction  the  judge  told  the  jury 
that  their  verdict  should  be  the  capital  sum 
which  "would  represent  the  money  which  his 
mother  had  a  reasonable  expectation  of 
receiving  from  him  during  the  term  of  her 
natural  life,  and  it  would  seem,  from  the 
evidence  in  this  case,  that  she  did  not  get 
over  $6  per  week.' 

Defendant's  counsel  argues  that  this  comes 
under  the  ban  of  this  court's  decision  in 
Hackney  v.  Delaware,  etc.  Tel.  etc.  Co.  69  N. 
J.  L.  335,  55  Atl.  252,  where  Mr.  Justice 
Fort  said  (at  p.  337),  speaking  of  the 
verdict  in  that  case: 

"That  was  giving  to  the  widow  and  next 
of  kin  as  a  present  value  the  whole  amount 
which  the  jury  might  find  the  intestate,  had 
he  lived,  would  have  given  to  the  widow  and 
next  of  kin,  in  installments,  at  future 
periods,  during  the  whole  of  his  life.  Such 
an  instruction  does  not  take  into  account 
the  fact  that  the  widow  and  next  of  kin  will 
come  into  the  present  possession  of  the  fund 
with  the  future  income  thereof.  What  the 
plaintiff  is  entitled  to  recover  is  a  'capital 
fund'  (so  to  speak) which  shall  represent  the 
present  value  of  all  the  pecuniary  loss  which 
will  fall  upon  the  widow  and  next  of  kin  by 
the  premature  taking  off  of  the  intestate." 

If  anv  vice  inheres  in  the  first  sentence  of 
the  portion  of  the  charge  excepted  to,  it  may 
be  said  to  be  cured  by  the  second  sentence 
which  was: 

"You  have  to  say  how  many  weeks  you 
think  she  had  a  reasonable  expection  of 
receiving  that,  and  then  capitalize  that  in 
a  fixed  sum,  and  let  that  be  your  verdict." 

This  was  equivalent  to  saying  that  the 
jury  should  say  how  many  weeks  they 
thought  the  mother  had  a  reasonable  expec- 
tation of  receiving  from  decedent  $6  or  less 
— the  jury  fixing  [498]  the  number  of  weeks 
and  the  sum  per  week — and  that  the  sum  so 
ascertained  should  be  capitalized. 

True,  the  trial  judge  did  not  define  the 
word  "capitalize"  as  applied  to  the  measure 
of  damages  with  which  he  was  dealing. 
Counsel  for  the  defendant  give  the  definition 
of  "capitalize"  from  the  Standard  Dictionary, 
including,  "(2)  to  convert  (a  periodical  pay- 
ment) into  a  sum  in  hand." 

If  the  jury  understood  the  meaning  of  the 
word  "capitalize"  as  thus  defined,  and  they 
are  presumed  to  have  so  understood  it,  then 
they  were  given  a  technically  correct,  though 
not  luminous  instruction. 

The  defendant  did  not  prefer  any  requests 
to  charge  as  to  the  law  of  damages,  and  relies 
solely  upon  the  exception  to  the  charge  as 


delivered.     We  think  the  instruction  is  not 
reversible  error. 

Defendant  also  urges  that  the  Supreme 
Court's  judgment  should  be  sustained  be- 
cause there  was  error  in  the  trial  court's 
overruling  an  inquiry  as  to  the  earnings  of 
the  plaintiff's  second  husband,  claiming  that 
that  would  tend  to  show  that  plaintiffs 
pecuniary  loss  would  not  be  as  great  as  if 
her  deceased  son  were  her  sole  support.  The 
question  which  was  asked  and  overruled  was 
this: 

"Q.  'He  [referring  to  plaintiff's  husband] 
makes  good  wages,  doesn't  he?'" 

If  the  question  had  been  directed  to  show- 
ing how  much  the  plaintiff's  second  husband 
contributed  toward  her  support,  it  doubtless 
would  have  been  error  to  overrule  it;  but  the 
overruling  of  the  introductory  question  could 
not  in  and  of  itself  have  been  harmful  to  the 
defendant. 

The  other  alleged  errors  we  think  unsub- 
stantial. The  judgment  of  the  Supreme 
Court  should  be  reversed,  to  the  end  that  the 
judgment  of  the  Circuit  Court  shall  stand. 

For  afifirmance:    Burger,  J. — 1. 

For  reversal:  The  Chancellor,  Trenchard, 
Parker,  'Minturn,  Kalisch,  Black,  Bogert, 
Heppenheimer,  Williams,  J  J. — 9. 
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Oenerally. 

Lord  Coke  declared  (Co.  Litt.  790)  that 
the  "preamble  of  a  statute  is  a  good  means 
to  find  out  the  meaning  of  the  statute,  and  as 
it  were  a  key  to  open  the  understanding 
thereof."  The  preamble,  said  Chief  Justice 
Dyer  in  Stowel  v.  Zouch,  1  Plowd.  369,  26  Am. 
&  £ng.  Enc.  of  Law  (2d.  ed.)  626,  is  "a  key 
to  open  the  minds  of  the  makers  of  the  act 
and  the  mischiefs  which  they  intended  to  re- 
dress." 

The  general  rule  has  accordingly  been  laid 
down  that  the  preamble  to  a  statute  may  be 
considered  in  determining  the  meaning  of  an 
act  when  the  meaning  is  in  doubt. 

England. — Salkeld  v.  Johnston,  1  Macn. 
&  G.  264,  1  Hare  196;  Emanuel  v.  Constable, 
3  Buss.  436  overruling  Lees  v.  Summersgill* 
17  Ves,  Jr.  508;  Doe  v.  Brandling,  7  B.  A  C. 
643,  14  E.  C.  L.  108;  Copeman  v.  Gallant.  1 
P.  Wms.  320;  Taylor  v.  Oldham  Corp.  4  Ch. 
D.  395,  46  L.  J.  Ch.  106,  35  L.  T.  N.  S.  696,  25 
W.   R.   178;    Income  Tax   Com'rs  v.   Peinsel 
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tl891]  A.  C.  532,  65  L.  T.  N.  S.  621,  61  L. 
J.  Q.  B.  205;  Rex  v.  Gwenop,  3  T.  R.  133; 
Crespigny  v.  Wittenoom,  4  T.  R.  793; 
Caledonian  R.  Co.  v.  North  British  R.  Co.  6 
App.  Cas.  114;  West  Ham  v.  lies,  8  App. 
Cas.  387,  52  L.  J.  Q.  B.  650,  49  L.  T.  N.  S. 
205,  31  W.  R.  928,  47  J.  P.  708;  Rex  v.  Sutton, 
4  M.  &  S.  532:  Fellowes  v.  Clay,  4  Q.  B.  339, 
45  E.  C.  L.  339;  Joseph  v.  Montreal,  10 
Quebec  Super.  Ct.  536,  citing  Rev.  Stat.  Que. 
112;  Edwards  v.  Rusholme,  L.  R.  4  Q.  B.  554; 
Boulton  V.  Bull,  2  H.  &  Bl.  500;  Mace  v. 
Cammel,  Lofft.  783;  Hughes  v.  Chester,  etc. 
R.  Co.  1  Drew.  &,  Sm.  524.  See  also  Hughes 
V.  Done,  1  Q.  B.  301,  41  E.  C.  L.  5.50;  Ryall 
V.  Rolle,  1  Atk.  174,  1  Ves.  365;  Mason  v. 
Armitage,  13  Ves.  Jr.  36,  y  Rev.  Rep.  131; 
Heyman  v.  Flewker,  13  C.  B.  N.  S.  519,  106 
E.  C  L.  519;  Walker  v.  Richardson,  2  M.  & 
W.  889;  Wilson  v.  Knubley,  7  East  128. 

Cnnada. — Cassidy  v.  Henry,  31  U.  C.  Q.  B. 
345;  Hewson  v.  Ontario  Power  Co.  36  Can. 
Sup.  Ct.   596,   affirming  8  Ont.  L.   Rep.   88. 

United  States. — Price  v.  Forrest,  173  U.  S. 
427,  19  S.  Ct.  434,  43  U.  S.  (L.  ed.)  749; 
Halin  V.  Salmon,  20  Fed.  801;  U.  S.  v. 
Webster,  Davies  38,  2  Ware  46,  28  Fed.  Cas. 
No.  16,658. 

California. — Ex  p.  Fedderwitz,  130  Cal. 
XVIII,  62  Pac.  935. 

Connecticut. — Fowler  v.  State,  5  Day  81. 

Uaumii. — Smithies  v.  Conkling,  20  Hawaii 
600. 

IllinoiB. — Edwards  v.  Pope,  3  Scam.  465. 

Indiana. — See  Hanly  v.  Simms,  175  Ind. 
345,  95  N.  £.  228,  94  N.  £.  401. 

Maryland. — Chesapeake,  etc.  Canal  Co.  v. 
Baltimore,  etc.  R.  Co.  4  Gill.  &  J.  1. 

A'eii?  Jersey. — James  v.  Dubois,  1  N.  J.  L. 
285;  Cooper  Hospital  v.  Camden,  70  N.  J.  L. 
478,  57  Atl.  260.      And  see  the  reported  case. 

New  Y'ork. — Furman  v.  New  York,  5  Sandf. 
16  {affirmed  10  N.  Y.  667);  Jackson  v. 
Gilchrist,  15  Johns.  89;  Constantine  v.  Van 
Winkle,  6  Hill  184. 

Pennsylvania. — See  Seidenbender  v.  Charles, 
4  Serg.  A  R.  166,  8  Am.  Dec.  682;  Com.  v. 
Marshall,  69  Pa.  St.  328;  York  County  v. 
Crafton,  100  Pa.  St.  619. 

Rhode  /»ton<«.— Tripp  v.  Goff,  15  R.  I.  299, 
3  Atl.  691. 

South  Carolina. — State  v.  Stephenson,  2 
Bailey  L.  334.  See  also  State  v.  Butler,  3 
McCord  L.  383. 

Tennessee. — ^Memphis  St.  R.  Co.  v.  Byrne, 
119  Tenn.  278,  104  S.  W.  460. 

Wisconsin. — Nazro  v.  Merchants*  Mut.  Ins. 
Co.  14  Wis.  295. 

Thus  in  Sussex  Peerage  Case,  11  CI.  &  F. 
85,  8  Jur.  793,  8  Eng.  Rep.  (Reprint)  1034, 
the  court  said:  "My  Lords,  the  only 
rule  for  the  construction  of  acts  of  Par- 
liament  is,   that   they   should   be   construed 
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according  to  the  intent  of  the  Parliament 
which  passed  the  act.  If  the  words  of  the 
statute  are  in  themselves  precise  and  unam* 
biguous,  then  no  more  can  be  necessary  than 
to  expound  those  words  in  their  natural  and 
ordinary  sense.  The  words  themselves  alone 
do,  in  such  case,  best  declare  the  intention  of 
the  lawgiver.  But  if  any  doubt  arises  from 
the  terms  employed  by  the  legislature,  it 
has  always  been  held  a  safe  means  of  collect- 
ing the  intention,  to  call  in  aid  the  ground 
and  cause  of  making  the  statute,  and  to  have 
recourse  to  the  preamble,  which,  according 
to  Chief  Justice  Dyer  (Stowel  v.  Zouch, 
1  Plowd.  369),  is  'a  key  to  open  the  minds  of 
the  makers  of  the  €tct  and  the  mischiefs 
which  they  intended  to  redress.' " 

In  Huntworth  v.  Tanner,  87  Wash.  670, 
152  Pac.  523,  it  was  said :  "A  preamble  is  not 
without  its  uses.  It  is  not  to  be  entirely 
rejected  where  the  statute  is  ambiguous, 
although  it  will  not  be  resorted  to  to  create 
a  doubt  or  misunderstanding  which  other- 
wise does  not  exist.  V^Tiere  there  is  a  doubt,  it 
will  be  given  its  place  as  a  component  part  of 
the  act.  'A  preamble  is  said  to  be  the  key  of 
a  statute  to  open  the  minds  of  the  makers 
as  to  the  mischiefs  which  are  to  be  remedied, 
and  the  objects  which  are  to  be  accomplished 
by  the  provisions  of  the  statute.'  Bouvier, 
Law  Dictionary,  title  Preamble.  *When  a 
statute  is  in  itself  ambiguous  and  difficult  of 
interpretation,  the  preamble  ma}'  be  resorted 
to.*  Den  ex.  dem.  James  v.  Dubois,  16  N.  J. 
L.  285.  Where  the  intent  of  the  law  is  the 
object  of  inquiry,  it  is  said  that  a  preamble 
'discloses  the  intention  of  the  legislature  in 
enacting  the  statute.'  Hanly  v.  Sims,  175 
Ind.  345,  93  N.  E.  228,  94  N.  E.  401.  *  "It  is 
a  good  means,"  says  Lord  Coke,  "to  find  out 
the  meaning  of  the  statute,  and  is  a  true  key 
to  open  the  understanding  thereof." '  Lewis' 
Sutherland,  Statutory  Construction  (2d.  ed.) 
§  341.  Without  multiplying  authorities  or 
discussing  those  cited,  we  think  it  may  be 
laid  down  as  a  general  rule  that,  if  there  is  a 
broader  proposition  expressed  in  the  act  than 
is  suggested  in  the  preamble,  the  body  or 
enacting  part  of  the  law  will  prevail  over  the 
preamble.  But  if  the  body  of  the  act  can  be 
given  a  construction  that  is  consistent  with 
the  purpose  as  declared  in  the  preamble,  it 
will  be  so  construed." 

However,  in  Gemmer  v.  State,  163  Ind.  150, 
71  N.  E.  478,  66  L.R.A.  82,  it  was  declared 
that  a  preamble  could  not  be  used  to  correct 
defects  in  an  act  which  was  invalid.  Tlie 
court  said:  "The  preamble  of  &  statute  may 
be  examined  for  the  purpose  of  ascertain- 
ingi  the  meaning  or  proper  construction  of 
the  act,  but  a  recital  of  the  objects  to  be 
accomplished,  however  desirable  and  merito- 
rious  those  objects  may  be,  cannot  cure 
inherent   defects   in   the   act,   nor  render   it 
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valid  if  in  conflict  with  the  organic  law  of 
the  state." 

As  Creating  Ambiguity. 

Where  there  is  no  ambiguity  in  the 
terms  of  a  statute  the  fact  that  the  preamble 
suggests  another  and  difleront  meaning  does 
not  create  an  ambiguity,  but  in  such  a  case 
the  preamble  is  ignored. 

England. — Powell  v.  Kempton  Park  Race 
Course  Co.  [1S9J)]  A.  C.  357;  Mystery  of 
Salters  v.  Jay,  3  Q.  B.  100,  43  E.  C.  L.  054. 
See  also  Trueman  v.  Lambert,  4  M.  &  S.  238. 

United  States. — Yazoo,  etc.  R.  Co.  v. 
Thomaa,  13  U.  S.  174,  10  S.  Ct.  68,  33  U.  S. 
(L.  ed.)  302. 

Georgia. — Eastman  v.  McAlpin,  1  Ga.  157. 

Indiana. — Coverdale  v.  Edwards,  156  Ind. 
382,  58  N.  E.  495. 

Iowa. — McCain  v.  Des  Moines,  128  la.  331, 
103  N.  W.  979. 

Maryland, — Davidson  v.  Clayland,  1  Har. 
t  J.  546 ;   Laidler  v.  Youg,  2  liar.  &  J.  69. 

Missouri, — ^Lackland  v.  Walker,  151  Mo. 
264,  52  S.  W.  414. 

Xeiv  York. — Neumann  v.  New  York,  137 
App.  Div.  55,  122  X.  Y.  S.  62.  See  also  Hart 
v.  Albany,  9  Wend.  571,  24  Am.  Dec.  165. 

North  Carolina. — Blue  v.  McDuffie,  44  N. 
C.  131. 

Pen-nsylvania. — Erie,  etc.  R.  Co.  v.  Casey, 
26  Pa.  St.  287;  Philadelphia  v.  Thirteenth 
etc.  %Sts.  Pass.  R.  Co.  8  Phila.  648. 

South  Carolina. — Bynum  v.  Clark,  3  Mc- 
Cord  L.  298,  15  Am.  Dec.  633. 

Texas. — Sutherland  v.  DeLeon,  1  Tex.  250, 
46  Am.  Dec.  100. 

West  Virginia. — Slack  ▼.  Jacob,  8  W.  Va. 
612. 

In  Coverdale  v.  Edwards,  155  Ind.  382,  58 
X.  E.  495,  it  was  said:  "The  preamble  is  no 
part  of  the  resolution.  A  preamble  may  be 
looked  to  in  aid  of  the  interpretation  of  an 
ambiguity  in  a  resolution.  But  if  the  termy 
of  a  resolution  arc  clear,  a  preamble  cannot  be 
allowed  to  cast  a  doubt  upon  the  meaning." 

In  Yazoo,  etc.  R.  Co.  v.  Tliomas,  13  U.  S. 
174,  10  S.  Ct.  68,  33  U.  S.  (L.  ed.)  302,  the 
court  said  in  applying  the  foregoing  rule  to 
the  facts  in  that  case:  "Again,  the  preamble 
to  the  act  is  referred  to  by  counsel,  as  sus- 
taining their  construction,  because  it  is  there- 
in declared  that  the  work  is  one  of  *great 
public  importance,*  and  *to  be  encouraged  by 
legislative  sanction  and  liberality,'  and  that 
'the  physical  difficulties  of  constructing  and 
maintaining  railroads  to,  across,  along  or 
within  either  the  Mississippi,  Sunflower, 
Deer  Creek  or  Yazoo  bottoms  or  basins,  or 
the  other  alluvial  lands  herein  referred  to, 
are  suoh  that  no  private  company  has  so  far 
been  able  to  establish  a  railroad  and  branches 
developing  said  basins  and  alluvial  lands,  and 


connecting  them  with  the  railroad  system  of 
the  country.'  But  as  the  preamble  is  no  part 
of  the  act,  and  cannot  enlarge  or  confer 
powers,  nor  control  the  words  of  the  act,  un- 
less they  are  doubtful  or  ambiguous,  the 
necessity  of  resorting  to  it  to  assist  in  as- 
certaining the  true  intent  and  meaning  of  the 
legislature  is  in  itself  fatal  to  the  claim  set 
up." 

It  has  been  held  that  a  preamble  cannot  be 
invoked  to  render  an  act  unconstitutional 
when  without  such  preamble  the  act  would 
be  valid.  Sutherland  v.  DeJjeon,  1  Tex.  250, 
46  Am.  Dec.  100. 

As  Restricting  Scope  of  Statute, 

When  the  preamble  of  a  statute  recites  a 
particular  mischief  but  the  enacting  clause  is 
more  general  and  the  intention  of  the  act  is 
clear,  the  preamble  docs  not  ordinarily 
limit  the  scope  of  the  enacting  clause. 

England. — Rex  v.  ^larks,  3  East  157; 
Pattison  v.  Bankes,  2  Cowp.  543;  Rex  v. 
Pierce,  3  M.  &  S.  62;  Colehan  v.  Cooke,  Wil- 
les  393 ;  Rex  v.  Athos,  8  IMod.  144. 

Indiana.— SttiU'  v.  Ohio  Oil  Co.  150  Ind. 
21,  49  X.  E.  809,  47  L.R.A.  627;  Lippincott 
Glass  Co.  V.  Ohio  Oil  Co.  150  Ind.  695,  49  X. 
E.  1100. 

Louisiana. — Reynolds  v.  Baldwin,  1  La. 
Ann.  162. 

Massachusetts. — llolbrook  v.  Holbrook.  1 
Pick.  248. 

yew  Jersey. — Den  v.  Urison,  2  X.  J.  L. 
212;  Quackonbush  v.  State,  57  X.  J.  L.  18, 
21,  29  Atl.  431. 

South  Carolina. — State  v.  Findlev,  1  Brev. 
107. 

Tlius  in  applying  this  doctrine  to  a  par- 
ticular state  of  facts  in  State  v.  Ohio  Oil 
Co.  150  Ind.  21,  49  X.  E.  809,  47  L.R.A.  627, 
it  was  said:  ''But  appellee's  counsel  contend 
that  a  proper  construction  of  the  act  makes 
it  wholly  inapplicable  to  the  subject  of  this 
suit — the  prevention  of  the  waste  of  gas; 
that  it  does  not  apply  to  a  well  unless  it 
endangers  persons  or  property.  It  is  not  in 
the  language  of  the  act  that  counsel  claim 
to  find  this  meaning,  but  they  claim  to  find 
it  in  the  preamble  thereto,  reading  thus: 
'Whereas,  gi-eat  danger  to  life  and  injury  to 
persons  and  property  is  liable  to  result  from 
the  improper,  unsafe,  and  negligent  sinking, 
maintenance,  use,  and  operation  of  natural 
gas  and  oil  wells:  Therefore,*  etc.  It  is  not 
claimed,  as  it  cannot  with  reason  be,  that 
the  language  of  the  act  is  either  ambiguous 
or  doubtful  in  its  meaning.  It  is  not  infre- 
quent for  the  legislature,  in  the  preamble  to 
a  statute,  to  recite  a  particular  mischief, 
while  the  legislative  provisions  extend  far 
beyond  the  mischief  recited.  The  evil  recited 
is  but  the  motive  for  legislation;  the  remedy 
may  both  con.^istently  and  wisely  be  extended 
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beyond  the  cure  of  that  evil;  and  if,  on  re* 
view  of  the  whole  act,  a  wider  intention  than 
that  expressed  in  the  preamble  appears  to  be 
the  real  one,  effect  is  to  be  given  to  it,  not- 
withstanding the  less  extensive  import  of  the 
preamble.  23  Am.  A,  £ng.  Enc.  of  Law 
pp.  331,  332,  and  authorities  there  cited; 
Holbrook  v.  Holbrook,  1  Pick.  (Mass.)  251; 
Erie,  etc.  R.  Ck).  v.  Casey,  26  Pa.  St.  288; 
Yazoo,  etc.  R.  Co.  v.  Thomas,  132  U.  S.  174, 
10  S.  Ct.  68,  33  U.  S.  (L.  ed.)  302;  Hughes 
V.  Done,  1  Q.  B.  301,  41  E.  C.  L.  550.  In 
Yazoo,  etc.  R.  Co.  v.  Thomas,  132  U.  S.  174, 
10  S.  Ct.  68,  33  U.  S.  (L.  ed.)  302,  the 
Supreme  Court  of  the  United  States  said: 
The  preamble  to  the  act  is  referred  to  by 
counsel  as  sustaining  their  construction,  be- 
cause it  is  therein  declared  that  the  work  is 
oiie  ''of  great  public  importance,"  and  "to  be 
encouraged  by  legislative  sanction  and  liber- 
ality," and  that  "the  physical  difficulties  of 
constructing  and  maintaining  railroads  to, 
across,  along,  or  within  either  the  ^lissis- 
sippi,  Sunflower,  Deer  Creek,  or  Y'azoo  bot- 
toms or  basins,  or  other  alluvial  lands  herein 
referred  to,  are  such  that  no  private  com- 
pany has  so  far  been  able  to  establish  a  rail- 
road and  branches,  developing  said  basins 
and  alluvial  lands,  and  connecting  them  with 
the  railroad  svstem  of  the  countrv."  But, 
as  the  preamble  is  no  part  of  the  act,  and 
cannot  enlarge  or  confer  powers,  nor  control 
the  words  of  the  act,  unless  they  are  doubt- 
ful or  ambiguoiis,  the  necessity  of  resorting 
to  it  to  assist  in  ascertaining  the  true  intent 
and  meaning  of  the  legislature,  is,  in  itself, 
fatal  to  the  claim  set  up.'  We  have  no  douot, 
from  the  language  of  the  act  and  the  circum- 
stances surrounding  its  enactment,  that  the 
chief  object  in  the  passage  thereof  was  to 
prevent  the  waste  of  natural  gas." 

In  Kent  v.  Somervell,  7  Gill  A  J.  (Md.) 
265,  the  court  said:  *'But  effect  must  be 
^iven  to  the  plain  words  of  the  legislature 
expressed  in  the  enacting  clause,  as  embrac- 
ing not  merely  the  subject  of  the  recital  in 
the  preamble  but  extending  beyond  the  re- 
cital, and  embracing  every  other  case,  com- 
prehended within  their  clear  meaning,  with- 
out resorting  to  the  preamble,  for  the  pur- 
pose of  restricting,  or  controlling  them;  no 
explanation  of  their  meaning  or  application 
being  required  by  any  ambiguity  in  the  body 
of  the  law. — And  particularly  when  it  is  not 
perceived,  that  any  mischief  can  be  done,  by 
giving  effect  to  the  words  in  the  body  of  the 
law,  accordin*?  to  their  natural  and  plain 
meaning  and  import."  And  in  the  same  opin- 
ion the  court  also  said:  "It  is  admitted, 
that  where  the  words  of  the  enacting  clause 
are  of  doubtful  meaning,  and  the  mind  is  at 
!i  locg  to  discover  their  true  construction,  and 
to  determine  what  it  is,  that  they  embrace, 
it  seizes   upon   anything  from  which  assist- 
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ance  can  be  derived,  and  in  that  effort  looks 
to  the  title,  or  preamble  (if  there  be  one) 
or  to  both,  in  search  of  the  aid  it  requires; 
by  which  means  a  key,  is  sometimes  found, 
to  open  the  door  to  the  intention  of  the 
legislature,  that  otherwise  would  be  locked 
up  in  obscurity. — In  such  a  case,  and  for 
that  purpose,  the  preamble,  or  the  title  has 
a  claim  to  consideration. — But  its  office  is 
auxiliary  only,  and  stops  there:  and  neither 
to  be  invoked  for  the  purpose  of  restricting 
and  controlling  plain  and  unambiguous  words 
in  the  enacting  clauses  or  body  of  the  law. 
A  preamble  it  must  be  admitted  8ometimci» 
misstates  or  does  not  fullv  state  the  whole 
object  of  the  legislature;  and  where  the 
M'ords  in  the  body  of  the  law,  taken  in  their 
plain,  obvious,  and  natural  souse  as  there 
found,  embrace  a  subject  not  stated  in  the 
preamble,  the  preamble  is  not  to  control,  and 
narrow  them  down  to  its  own  more  restricted 
limits;  but  if  looked  to  at  all,  is  to  be  con- 
sidered, as  not  stating  the  entire  object  of 
the  legislature. — Though  where  the  words 
used  in  the  body  of  the  law,  are  in  themselves 
ambiguous,  and  require  the  aid  of  the  pre- 
amble to  give  them  application,  it  may  for 
that  purpo.se  be  resorted  to." 

In  Com.  V.  Smith,  76  Va.  477,  it  was  said: 
"The  preamble  is  not  an  essential  part  of 
the  act.  It  is  often,  and  now,  indeed,  gen- 
erally omitted,  and  is  without  force  in  a 
legislative  sense,  being  but  a  guide  to,  and 
not  the  vehicle  of,  the  import  of  the  statute. 
And  to  what  is  it  properly  a  guide — to  the 
meaning  of  the  enactment?  No;  but  to  the 
intentions  of  the  framer,  which  is  only  the 
first  stage  on  the  road  in  the  construction 
of  statutes.*  Potter's  Dwarris,  p.  107.  It  is 
only  the  first  stage;  for  if  there  are  not 
word*  in  the  enacting  clause  to  carry  out  the 
intention,  it  is  of  no  force.  'It  is  chieflv 
from  the  purview  of  the  act  that  the  will  of 
the  legislature  is  to  be  learned.  And  when 
this  is  clear  and  express,  neither  preamble 
nor  title  will  avail  to  contradict  or  overrule 
it.'  Sedg^vick  on  Construction  of  St.  and 
Const.  Law,  p.  45.  The  preamble  to  the 
statute,  says  the  supreme  court  of  Illinois, 
is  not  part  of  the  act.  It  may  assist  in 
ascertaining  the  true  intent  and  meaning  of 
the  legislature,  when  that  is  doubtful  and 
uncertain,  from  the  body  of  the  act.  The 
preamble  is  properly  referred  to  when  doubts 
or  ambiguities  arise  upon  the  words  of  the 
enacting  part.  The  preamble  can  never  en- 
large: it  cannot  confer  any  power  per  se.' 
]Mr.  Justice  Story,  cited  by  Dwarris,  supra. 
In  support  of  the  doctrine  that  the  pream- 
ble cannot  extend  the  enacting  clause,  Ix)rd 
Kllenborough  said,  in  Wilson  v.  Knubley,  7 
Kast  (Eng. )  128:  *I  agree  that  the  griev- 
ances recited  in  the  preamble  to  the  act, 
would  have  led  one  Co  suppose  that  the  legis- 
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lature  meant  to  have  given  a  larger  remedy 
than  the  action  of  debt  against  the  devisee 
of  land,  to  recover  damages  for  a  breach  of 
covenant  by  the  devisor.  But  for  us  to  ex- 
tend the  wnrd^  to  the  action  of  covenant 
would  be  to  legislate  and  not  to  construe 
the  acts  of  the  legislature.*  Lord  Erskine 
said,  in  Mason  v.  Armitage  [13  Ves.  Ji. 
(Eng. )  36]:  *It  is  said  in  the  report  that 
the  preamble  shows  the  intention;  but  the 
law  is,  that  if  the  enacting  part  will  bear 
only  one  interpretation,  the  preamble  shall 
not  confine  it.  If  that  is  doubtful,  then  the 
preamble  may  be  applied  to  throw  light 
upon  it.' " 

But  where  the  statute  is  so  far  ambiguous 
that  the  employment  of  the  preamble  is 
proper  as  an  aid  to  the  construction  of  the 
atatute,  it  has  been  held  that  it  m4y  either 
restrict  or  extend  the  enacting  clause.  St. 
Peter  v.  Middleborough,  2  Y.  &  J.  (Eng.) 
214;  Beard  v.  Rowan,  9  Pet.  317,  9  V.  S. 
(L.  ed.)  135.  See  also  Lucaa  v.  McBlair,  12 
Gill  &  J.  (Md.)  1.  Thus  in  U.  S.  v.  Web- 
ster, 2  Ware  46,  Davies  38,  28  Fed.  Cas.  No. 
16,658,  the  court  said:  *'It  is  a  rule  in  the 
construction  of  a  statute,  that  recourse  may 
be  iMid  to  the  preamble,  though  it  is  in 
strictness  no  part  of  the  law,  as  one  element 
for  opening  and  expounding  the  meaning  and 
intention  of  the  legislature,  although  it  can- 
not control  the  enacting  part  of  the  law, 
when  the  words  are  clear  and  explicit,  and 
are  manifestly  more  comprehensive  than  the 
preamble.  Perkins  v.  Sewell,  1  W.  Bl. 
(Eng.)  654;  Pattison  v.  Bankes,  Cowp. 
i>43.  But  when  the  words  of  the  enacting 
part  are  ambiguous,  or  may  fairly  admit  a 
larger  or  more  restricted  signification,  then 
reference  may  be  made  to  the  preamble,  to 
•determine  which  sense  is  intended  by  the  leg- 
islature. The  reason  is,  that  the  preamble 
states  the  grounds  and  objects  of  the  law. 
And  when  the  reasons  and  grounds  of  the 
law  are  made  known,  in  any  other  manner 
equally  certain  and  authentic,  they  are  en^ 
titled  to  have  the  same  influence,  in  the  con- 
struction of  a  statute,  as  the  preamble,  if 
the  meaning  of  the  words  is  doubtful,  be- 
cause every  law  ought  to  be  carried  into 
«flrect  according  to  the  intention  of  the  law- 
maker, when  the  intention  can  be  certainly 
known.  Com.  Dig.  'Parliament,'  R.  11.  It 
appears  to  me  that  a  document,  prepared  and 
published  as  this  was,  and  preserved  among 
the  public  archives  of  the  country,  stating 
the  nature  of  the  claims  to  be  provided  for, 
and  the  necessity  of  a  special  act  for  that 
purpose,  and  which  was  before  the  legisla- 
ture, at  the  time  when  the  law  waa  passed, 
may  be  fairly  invoked  in  aid  of  the  exposi- 
tion of  the  statute;  not  to  control  the  mean- 
ing of  the  legislature  clearly  and  explicitly 
«xpre88ed,  but  to  give  a  precise  and  determi- 


nate meaning  to  words  which  are  ambiguous, 
or  expressions  which  may  be  taken  with  a 
greater  or  less  latitude  of  signification.  If 
it  does  not  bring  before  the  court  the  objects 
and  intentions  of  the  lawmaker,  in  so  solemn 
and  authentic  a  form  as  when  these  inten- 
tions are  set  forth  in  a  preamble,  at  least 
it  affords  a  medium  of  exegesis,  against 
which  the  court  cannot  shut  its  eyes,  without 
excluding  an  influence  upon  every  mind  stu- 
dious of  ascertaining  the  real  intent  of  the 
lawmaker."  And  in  Nichols  v.  Wells,  Ky. 
Dec.  255,  it  was  said:  ''But  it  is  argued 
that  a  preamble  cannot  limit  or  extend  the 
enacting  clause  of  a  statute.  In  the  general 
this  is  true  where  the  enacting  clause  is 
expressly  more  or  less  extensive  than  the 
preamble;  but  in  some  instances  the  pream- 
ble must  from  necessity  be  used  as  a  clue 
to  find  the  intention  of  the  legislature. 
Where  the  enacting  clause  of  an  act  is  am- 
biguous, the  preamble  may  be  used  to  ex- 
plain it;  and  to  give  the  section  under  con- 
sideration any  possible  effect,  recourse  must 
be  had  to  its  preamble." 

In  Montesquieu  v.  Hell,  4  La.  61,  23  Am. 
Dec.  471,  wherein  it  appeared  that  the  pre- 
amble of  an  insolvency  act  reciting  that  it 
excluded  fraudulent  debtors  but  the  enact- 
ing clause  of  the  act  specified  certain  partic- 
ular acts  of  fraud,  it  was  held  that  the  pre- 
amble  of  the  act  must  be  considered  in 
determining  the  meaning  of  it.  The  court 
said:  'This  law,  by  its  title,  purports  to 
be  nkade  *for  the  relief  of  insolTent  debtor:) 
in  actiial  custody.'  The  preamble  is  ex- 
pressed in  the  following  terms:  'Whereas 
humanity  as  well  as  policy  requires  that 
relief  in  certain  cases  should  be  afforded  to 
the  honest  and  unfortunate  debtor  who,  from 
losses  or  misfortunes  in  trade,  may  be  un- 
able to  pay  or  satisfy  the  debts  for  whicli 
he  is  confined — justice  equally  demands  that 
due  oare  should  be  taken  to  prevent  the 
fraudulent  debtor  from  availing  himself  of 
that  relief,  and  thereby  depriving  the  honest 
and  industrious  part  of  the  community  of 
their  property.  Be  it,  therefore,  enacted,' 
etc.  The  application  in  the  present  case  to 
cause  the  debtor  to  make  a  surrender  of  his 
property  is  made  by  a  creditor  who  claims 
a  sum  above  five  hundred  dollars,  not  being 
one  of  those  who  charged  him  in  execution. 
The  proceeding  took  place  under  the  seventh 
section  of  the  act,  but  is  subjected  to  the 
rules  relating  to  all  insolvent  debtors  in  ac- 
tual custody,  which  allow  any  one  of  the 
creditors,  at  any  stage  of  the  proceeding 
had  before  the  court,  to  allege  fraud  against 
the  debtor.  See  section  6  of  the  act.  The 
seventeenth  section  designates  the  persons 
who  shall  not  be  entitled  to  its  benefits,  and 
does  not  include,  expressly  by  its  provisions, 
one  situated  as  the  appellant  is  represented 
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to  be  by  the  opposition  made  to  his  release. 
It  is,  however,  contended  on  the  majcim  eX' 
pres^io  unius  eat  exclusio  alterius,  that  he 
ought  not  to  be  deprived  of  the  benefit  of  the 
law,  in  consequence  of  the  fraud  alleged  not 
being  embraced  by  this  express  enactment, 
and  not  coming  within  any  other  part  of  the 
statute,  except  the  preamble.  The  object  of 
all  interpretation  of  laws  is  to  ascertain  the 
intention  of  the  legislator  whenever  doubts 
may  exist  in  their  application  to  particular 
cases,  arising  on  account  of  ambiguity  or 
indistinctness  in  the  expression  of  legisla- 
tive will;  and  such  interpretation  is  to  be 
governed  by  certain  rules.  Reference  is  made 
by  the  counsel  for  the  appellant  to  the  rules 
of  interpretation  adopted  by  writers  on  the 
common  and  statute  law  of  England,  and 
such  as  have  prevailed  in  the  judicial  tribu- 
nals of  the  United  States.  Rules  of  this 
kind  having  for  their  sanction  the  opinions 
of  men  learned  in  jurisprudence,  and  depend- 
ing for  their  soundness  on  general  principles 
relating  to  the  construction  of  written  lan- 
guage, used  to  communicate  ideas,  may  as 
well  be  taken  from  the  sources  referred  to 
as  any  other,  and  perhaps  with  more  pro- 
priety in  relation  to. the  acts  of  our  legisla- 
ture, as  they  must  be  expressed  in  the  Eng- 
lish language.  On  looking  into  Bacon's 
Abridgment,  on  the  subject  of  the  interpre- 
tation of  statutes,  we  find  the  second  rule 
to  be,  'l^at  in  the  construction  of  one  part 
of  a  statute,  every  other  part  ought  to  be 
taken  into  consideration.'  In  pursuance  of 
this  rule,  the  preamble  is  considered  of  im- 
portance; it  is  stated  to  be  the  key  to  open 
tbe  mind  of  the  makers  of  the  law.  So,  ac- 
cording to  this  author,  the  civilians  hold  the 
proscenium  of  a  law  of  high  importance  in 
its  interpretation.  See  6  Bac.  Abr.  381.  This 
rule,  however,  must  not  be  carried  so  far  as 
to  restrain  the  general  words  of  an  enacting 
clause  by  the  particular  words  of  the  pre- 
amble, etc.  It  is  evident  from  this  authority 
that,  in  interpreting  a  statute,  the  preamble 
must  be  looked  to  as  making  a  part  of  the 
law,  or  expression  of  legislative  will;  but  if 
it  contain  any  expressions  contradictory,  and 
irreconcilable  with  the  enacting  parts  of  the 
statute,  the  latter  will  prevail.  The  evident 
intention  of  the  legislature,  as  ascertained 
by  the  preamble  of  the  Act  of  1808,  is  to  ex- 
clude from  its  benefit  all  fraudulent  debtors. 
The  seventeenth  section  specifies  particular 
acts  of  a  debtor,  which  shall  deprive  him  of 
the  privileges  and  benefit  accorded  by  the 
law.  Does  this  specification  of  frauds  pre- 
clude allegation  and  proof  of  others,  which 
would  demonstrate  the  debtor  to  have  been 
dishonest  in  the  transactions  by  which  he 
bwame  indebted  to  any  one  of  his  creditors, 
and  fix  on  the  former  the  character  of  a 
fraudulent  debtor,  and  according  to  the  pre- 


amble, one  who  has  deprived  an  honest  indi- 
vidual of  the  community  of  his  property? 
We  think  not.  The  general  expression  of 
legislative  will  in  the  preamble  ought  not 
to  be  restrained  by  the  particularity  of  the 
enacting  clause;  they  are  not  inconsist- 
ent ;  effect  may  be  given  to  both,  for  no  abso- 
lute and  positive  collision  exists  between 
them;  they  are  not  contrary  to  each  other 
in  their  provisions;  therefore,  the  latter  does 
not  of  necessity  destroy  the  former.  It  is  a 
maxim  that  corUemporanea  ewpositio  est  for- 
tisaima  in  lege.  The  act  now  under  consid- 
eration received  a  construction  by  the  supe- 
rior court  of  the  territorv  of  Orleans,  in 
1810,  contrary  to  the  claims  of  the  appel- 
lant. See  Brown*s  case,  1  Mart.  158.  The 
decision  in  that  case  is  entitled  to  some 
weight,  but  being  only  a  single  instance  of 
interpretation,  we  should  not  feel  ourselves 
in  any  manner  bound  by  it,  were  we  not  of 
opinion  that  it  is  substantially  correct.  It 
is  believed  to  be  a  sound  rule  of  construction 
that  effect  should  be  given  to  every  clause  of 
a  law,  or  a  contract,  if  it  may  be  done  with- 
out violating  the  intention  of  the  legislator, 
or  the  rational  meaning  of  the  contracting 
parties.  In  relation  to  the  act  of  the  legis- 
lature, the  benefit  of  which  is  now  claimed 
by  the  debtor,  such  effect  can  and  ought  to 
be  given  to  both  the  preamble  and  the  seven- 
teenth section;  and  if  it  be  shown  b)'  legal 
evidence  that  he  became  indebted  to  the  op- 
posing creditors  by  fraud  and  theft,  for  the 
debt  which  is  still  unpaid,  and  for  which 
he  is  imprisoned,  he  must  be  excluded  from 
the  benefit  of  that  law  which  purports  to 
be  made  only  for  honest  and  unfortunate 
debtors." 


OSTEEH 


V. 


SOUTHERN   RAII«WAT  COMPANT. 

South  Carolina  Supreme  Court — August  27, 

1915. 

101  S.  Car,  532;  86  S.  E.  30. 


Dead  Bodies  —  Property  Rights  Rela- 
tive In  Charge  of  Fnneral. 

A  brother-in-law  of  decedent  took  charge, 
at  the  request  of  decedent's  husband,  of  the 
arrangements  to  transport  dex^edent's  body, 
and  he  purchased  a  ticket  for  the  corpse. 
The  undertaker  obtained  a  check  therefor 
from  the  station  baggage  agent,  and  the 
corpse  was  received  by  the  carrier  for  trans- 
portation   so   checked.     The   ticket   collector 
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wrongfully  demanded  fare  from  tlie  brother- 
in-law  for  the  corpse,  and  also  exacted  exces- 
sive fare.  It  is  held  that  the  brother-in-law 
had  sufficient  legal  rights  to  justify  a  recov- 
ery of  aciual  and  punitive  damages  caused 
by  the  wrongful  act  of  the  ticket  collector. 
[See  note  at  end  of  this  case.} 

Trial -^  Instrnotions -^  Dnty   to   Declare 
I«aw. 

Tlie  court,  in  its  instructions,  must  de- 
clare the  law  to  the  jury. 

Abstract     Instructions  —  Necessity     of 
Specific   Objection  —  Harmless   Error. 

Instructions  declaring  sound  propositions 
of  law,  though  not  wholly  applicable  to  the 
issues,  are  not  reversible  error,  unless  the 
court's  attention  was  directed  thereto  at  the 
time  and  prejudice  resulted  to  the  party 
complaining. 

Appeal  from  Common  Pleas  Circuit  Court, 
Greenville  county:     Mauldin,  Judge. 

Action  by  R.  M.  Osteen,  plaintiff,  against 
Southern  Railway  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

[533]  The  defendant's  exceptions  were  as 
follows: 

1.  The  presiding  Judge  erred  in  not  sus- 
taining the  first  ground  of  the  defendant's 
motion  for  a  nonsuit,  which  was  as  folloAvs: 

'*There  is  no  evidence  of  any  actual  dam- 
ages sustained  by  the  plaintiff  for  which  the 
defendant  will  be  liable." 

2.  Tlie  presiding  Judge  erred  in  not  sus- 
taining the  second  ground  of  the  defendant's 
motion  for  a  nonsuit,  which  was  as  follows: 

''As  to  the  cause  of  action  for  punitive 
damages:  Tliere  is  no  evidence  of  any  wilful 
or  reckless  conduct  on  the  part  of  the  defend- 
ant as  will  justify  the  awarding  of  punitive 
damages.'* 

3.  Tlie  presiding  Judge  erred  in  not  sus- 
taining the  third  ground  of  the  defendant's 
motion  for  a  nonsuit,  which  was  as  follows: 

"I'here  is  no  evidence  that  the  plaintiff 
had  anv  such  interest  in  the  dead  bodv  beino; 
transported  as  will  sustain  an  action  for 
damages  as  for  a  tort  or  as  for  breach  of 
contract;  the  rule  of  law  being  that  no  one 
has  any  right  of  property  in  a  corpse  and  that 
only  the  heirs  at  law  may  sue  for  improper 
treatment  thereof. 

4.  The  presiding  Judge  erred  in  not  sus- 
taining the  fourth  ground  of  the  defendant's 
motion  for  a  nonsuit,  which  was  as  follows: 

[534]  "There  is  no  evidence  that,  as  al- 
leged in  the  complaint,  the  rights  of  the 
plaintiff  as  a  passenger  have  been  invaded 
bv  the  defendant." 

5.  The  presiding  Judge  erred  in  not  sus- 
taining the  fifth  ground  of  the  defendant's 
motion  for  a  nonsuit,  which  was  as  follows: 


'The  evidence  shows  that  the  plaintiff, 
as  far  as  the  transportation  of  the  corpse  is 
concerned,  was  a  volunteer;  and  from  th&t 
relation  no  legal  riglits  could  emanate.*' 

6.  The  presiding  Judge  erred  in  charging 
the  jury  as  follows: 

"I  charge  you,  gentlemen,  the  law  appli- 
cable to  this  case  that  when  a  man,  an  indi- 
vidual, buys  a  ticket  for  the  purpose  of  be- 
coming a  passenger  on  a  railway  company 
it  Carries  a  contract  between  such  ticket  pur- 
chaser and  the  railway  company.  By  virtue 
of  that  contract  the  intended  passenger,  or 
the  passenger  as  it  might  be,  is  entitled  to 
safe  transportation  to  destination  by  virtue 
of  that  contract." 

Specification:  This  statement  of  the  law, 
however  correct  in  the  abstract,  was  inap- 
plicable to  the  case  and  misleading  to  the 
jury.  The  plaintiff  was  suing,  not  for  a 
breach  of  the  contract  for  his  own  transporta- 
tion, but  upon  the  ground  that  the  carrier 
had  unlawfully  exacted  fare  for  the  trans- 
portation of  the  corpse  after  it  had  been  paid. 

7.  The  presiding  Judge  erred  in  charging 
the  jury  as  follows: 

"The  legal  rate  of  fare  for  adult  passengers 
is  three  cents  per  mile,  and  a  passenger  has 
the  right  to  pay  three  cents  per  mile  on  the 
train  in  cash  fare,  and  if  the  agent  of  a 
carrier  in  charge  of  the  collection .  of  fares 
exacts  and  demands  of  a  passenger  more  than 
three  cents  per  mile  upon  pain  and  penalty 
of  leaving  the  train,  then  such  passenger 
may  pay  such  excessive  and  unlawful  fare 
and  bring  his  action  for  damages  against  the 
carrier  for  such  treatment.  Now,  then,  this 
request  goes  on  further,  as  follows:  'If  the 
jury  finds  that  the  distance  from  Greenville 
to  Gaffney  is  about  fifty-two  [535]  miles, 
then  the  legal  rate  of  fare  should  be  $1.56. 
and  if  the  defendant's  agent  in  charge  of  col- 
lecting fares  required  the  plaintiff  to  pay 
$2,  then  such  amount  of  $2  as  is  in  excess 
of  $1.56  would  be  an  unlawful  and  wrongful 
exaction;  and  if  the  defendant's  agent  and 
servant  knew  that  such  exaction  was  unlaw- 
ful and  in  excess  of  the  legal  rate,  and,  never- 
theless, if  such  agent  in  defiant  disregard 
of  the  rights  and  feelings  of  the  plaintiff 
required  the  payment  of  said  $2,  then  the 
defendant  would  be  liable  for  punitive  dam- 
ages in  addition  to  actual  damages,  and  puni- 
tive damages  in  such  sum  of  money  as  the 
jury  may  see  fit  to  assess  and  award  in 
view  of  the  testimony  as  will  tend  to  deter 
the  defendant  and  other  carriers  from  any 
such  wrongful  and  unlawful  and  defiant  dis- 
regard of  the  rights  and  feelings  of  passen- 
gers in  the  future.'  Now,  gentlemen,  I  charge 
you  that  so  far  as  that  request  is  concerned 
it  is  altogether  for  you.  but  as  to  the  general 
proposition  of  law  involved  in  that  request  to 
charge,  I  charge  you  that  it  is  the  correct 
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statement  of  the  law.  It  is  for  you  to  say 
from  all  the  evidence  in  the  case  whether  or 
not  such  condition  upon  which  this  proposi- 
tion of  law  is  predicated  prevails  in  this  case. 
The  legal  rate  of  fare  for  adult  passengers 
in  this  State  as  a  matter  of  law  is  three 
cents  a  mile,  and  if  the  agent  of  a  carrier  in 
charge  of  the  collection  of  fares  exacted  and 
demanded  more  than  that  upon  penalty  of 
ejecting  the  passenger  in  the  event  it  is  not 
paid,  then  such  passenger  may  pay  instead 
of  being  ejected,  and  if  that  occurrence  comes 
about,  then  he  has  a  right  of  action  against 
the  railway  company." 

Specification:  This  statement  of  the  law, 
however  correct  in  the  abstract,  was  inap- 
plicable to  the  case  and  misleading  to  the 
jury.  The  plaintiff  was  suing,  not  for  a 
breach  of  the  contract  for  his  o\\'n  transporta- 
tion, but  upon  the  ground  that  the  carrier 
had  unlawfully  exacted  fare  for  the  trans- 
portation of  the  corpse  after  it  had  been 
paid. 

8.  The  presiding  Judge  erred  in  charging 
the  jury  as  follows: 

[536]  '*If  the  plaintiff  explained  to  de- 
fendant's agent  and  servant  in  charge  of  the 
collection  of  fares  that  he  had  paid  $7.80 
for  six  tickets  and  had  only  five  in  his 
possession,  then  it  was  the  duty  of  such  agent 
and  servant  to  heed  and  consider  the  facts 
and  explanation  stated  by  the  passenger,  and 
if  such  investigation  and  consideration  as 
the  facts  of  the  case  justified  would  have  led 
to  the  discovery  by  defendant's  agent  and 
servant,  the  ticket  collector,  that  plaintiff  had 
in  fact  bought  six  tickets  and  that  one  of 
said  tickets  had  been  delivered  to  the  baggage 
agent  in  lieu  of  tlie  check  for  the  body  of 
the  dead  person,  and  if  defendant's  said  agent 
and  servant,  ticket  collector,  failed  to  heed 
the  reasonable  explanation  of  the  passenger, 
and  disregarded  his  statement  of  facts,  and 
made  no  investigation,  then  if  said  agent 
and  servant,  the  ticket  collector,  required  the 
plaintiff  to  pay  $2  addition  for  the  right  of 
transportation  from  Greenville  to  Gaffney, 
such  requirement  and  exaction  would  be  un- 
lawful, and  if  the  same  was  made  in  consci- 
ous and  defiant  disregard  of  the  rights  and 
feelings  of  the  plaintiff,  then  the  plaintiff 
would  be  entitled  not  only  to  actual  damages, 
but  to  such  punitive  damages  as  the  jury 
might  conclude  from  the  testimony  would 
tend  to  deter  the  defendant  and  other  car- 
riers in  the  future  from  like  conduct." 

Specification:  Tliis  statement  of  the  law, 
however  correct  in  the  abstract,  was  inappli- 
cable to  the  case  and  misleading  to  the  jury. 
The  plaintiff  was  suing,  not  for  a  breach  of 
the  contract  for  his  own  transportation,  but 
upon  the  ground  that  the  carrier  had  unlaw- 
fully exacted  fare  for  the  transportation  of 
the  corpse  after  it  had  been  paid. 


9.  The  presiding  Judge  erred  in  charging 
the  jury  as  follows: 

"When  a  dispute  arises  between  a  passen- 
ger and  a  conductor  with  reference  to  the 
right  of  transportion,  it  is  the  duty  of  the 
conductor  to  heed  any  reasonable  explanation 
that  the  passenger  may  make,  and  if  the 
passenger  makes  a  correct  statement,  and 
if  it  turns  out  that  the  passenger  was  [537] 
telling  the  truth  to  the  conductor,  and  if  such 
truth  would  constitute  the  right  to  be  trans- 
ported, and  if  in  the  face  of  such  e.>:planation 
the  carrier's  conductor  or  ticket  collector 
threatens  to  expel  the  passenger  from  the 
train  and  thus  exact  additional  fare,  such 
exaction  would  be  unlawful.  Now,  it  has 
been  declared  by  the  Courts,  *The  rule  requir- 
ing the  conductor  of  a  passenger  train  to  heed 
the  reasonable  explanation  of  a  passenger  in- 
stead of  allowing  the  conductor  to  demand 
and  require  the  payment  of  additional  fare 
on  pain  of  expelling  the  passenger  from  a 
train  works  less  hardship  and  inconvenience 
and  expense  on  the  carrier  than  the  opposite 
would   work  on   the  passenger.' " 

Specification:  Tliis  statement  of  the  law, 
however  correct  in  the  abstract,  was  inap- 
plicable to  the  case  and  misleading  to  the 
jury.  The  plaintiff  was  suing,  not  for  a 
breach  of  the  contract  of  his  own  transporta- 
tion, but  upon  the  ground  that  the  carrier 
had  unlawfullv  exacted  fare  for  the  trans- 
portation  of  the  corpse  after  it  had  been 
paid. 

10.  The  presiding  Judge  erred  in  charging 
the  jury  as  follows: 

"The  law  allows  punitive  damages  for  the 
wrongful  expulsion  of  a  passenger  and  also 
of  compelling  him  to  pay  money  under  threat 
of  expulsion.  Consequently  the  law  is  that 
a  carrier  must  be  allowed  to  resort  to  so 
harsh  and  extreme  a  measure  only  at  the  peril 
of  being  able  to  show  that  the  carrier  was 
right  and  the   passenger  was  wrong." 

Specification :  This  statement  of  the  law, 
however  correct  in  the  abstract,  was  inap- 
plicable to  the  case  and  misleading  to  the 
jury.  Tlie  plaintiff  was  suing,  not  for  a 
breach  of  the  contract  of  his  own  transporta- 
tion, but  upon  the  ground  that  the  carrier 
had  unlawfullv  exacted  fare  for  the  trans- 
portation  of  the  corpse  after  it  had  been  paid. 

11.  The  presiding  Judge  erred  in  not  charg- 
ing the  defendant's  first  request,  which  was 
as  follows: 

'There  is  no  evidence  of  any  actual  damages 
sustained  by  the  plaintiff  for  which  the  de- 
fendant would  be  liable." 

[538]  Specification :  The  request  contained 
a  correct' principle  of  law  applicable  to  the 
case. 

12.  The  presiding  Judge  erred  in  not  charg- 
ing the  defendant's  second  request,  which 
was  as  follows: 
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"Ab  to  the  cause  of  action  for  punitive  dam- 
ages, there  is  no  evidence  of  any  wilful  or 
reckless  conduct  on  the  part  of  the  defendant 
as  will  justify  the  awarding  of  punitive  dam- 
ages." 

Specification:  The  request  contained  a 
correct  principle  of  law  applicable  to  the  case. 

13.  The  presiding  Judge  erred* in  not  charg- 
ing the  defendant's  third  request,  which  was 
as  follows: 

"There  is  no  evidence  that  the  plaintiff  had 
any  such  interest  in  the  dead  body  being 
transported  as  will  sustain  an  action  for 
damages  as  for  a  tort  or  as  for  a  breach  of 
contract;  the  rule  of  law  being  that  no  one 
has  any  right  of  property  in  a  corpse  and 
that  only  the  heirs  at  law  may  sue  for  im- 
proper treatment  thereof." 

Specification :  The  request  contained  a  cor- 
rect principle  of  law  applicable  to  the  case. 

14.  The  presiding  Judge  erred  in  not  charg- 
ing the  defendant's  fourth  request,  which  was 
as  follows: 

"There  is  no  evidence  that,  as  alleged  in 
the  complaint,  the  rights  of  the  plaintiff  as 
a  passenger  have  been  invaded  by  the  de- 
fendant." 

Specification:  The  request  contained  a  cor- 
rect principle  of  law  applicable  to  the  case. 

15.  The  presiding  Judge  erred  in  not  charg- 
ing the  defendant's  fifth  request,  which  was 
as  follows: 

"The  evidence  shows  that  the  plaintiff,  so 
far  as  the  transportation  of  the  corpse  is  con- 
cerned, was  a  volunteer;  and  from  that  rela- 
tion no  legal  rights  could  emanate." 

Specification:  Tlie  request  contained  a  cor- 
rect principle  of  law  applicable  to  the  case." 

Cofhran,  Dean  d  Cothran  for  appellant. 
J.  J.  Mc6icain  for  respondent. 

[539]  Watts,  J. — This  was  an  action  tried 
before  Judge  Mauldin,  and  a  jury,  at  the  June 
term  of  Court.  1914,  for  Greenville  county, 
and  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff for  $600.  After  entry  of  judgment,  de- 
fendant appealed.  The  action  was  for  dam- 
ages for  alleged  negligent  and  wilful  conduct 
of  the  defendant  in  matters  complained  of. 
The  plaintiff  in  substance  alleged:  That  on 
February  9,  1914,  he  bought  six  tickets  from 
Greenville  to  Gaffney  for  the  transportation 
of  a  funeral  party  consisting  of  himself  and 
four  others  and  the  dead  body  of  his  sister-in- 
law,  Mrs.  Peace ;  that  the  ticket  for  the  corpse 
was  handed  to  the  station  baggage  agent  by 
the  undertaker,  who  gave  him  a  check  for  the 
cofiin;  that  on  the  train  he  presented  to  the 
collector  the  five  [540]  tickets  for  .the  living 
members  of  the  party;  that  he  did  not  think 
to  present  the  baggage  check  "representing 
the  right  of  transportation  for  the  corpse;" 
that  although  he  protested  that  he  had  bought 


a  ticket  for  the  corpse,  the  collector  demanded 
and  collected  fare  for  it,  and  collected  seventy 
cents  in  excess  of  the  legal  rate;  that  the 
conduct  complained  of  was  a  violation  of  "the 
rights  and  feelings  of  the  plaintiff  as  a  passen- 
ger," to  his  damage  $2,000. 

The  answer  of  the  defendant  was  a  denial 
of  allegations  of  the  complaint. 

The  first  five  exceptions  allege  error  on  the 
part  of  the  trial  Judge  in  not  granting  defend- 
ant's motion  for  a  nonsuit. 

The  first  two,  on  the  ground  that  there  was 
no  evidence  for  actual  or  punitive  damages 
for  which  defendant  was  liable,  and  that  there 
was  no  evidence  that  the  plaintiff's  right  as 
a  passenger  had  been  invaded  by  the  defend- 
ant, and  that  as  far  as  the  transportation  of 
the  corpse  was  concerned  he  had  no  legal 
rights  that  would  entitle  him  to  recover. 

The  evidence  shows  that  the  plaintiff  was 
a  brother-in-law  of  the  deceased,  and  at  the 
request  of  the  husband  of  the  deceased  he  toc>k 
charge  of  the  necessary  arrangements  to 
transport  the  body  from  Greenville,  where 
deceased  died,  to  Gaffney,  where  the  burial 
was  to  take  place.  That  the  husband  was 
dazed  and  prostrated  almost  with  grief  at  the 
death  of  his  wife,  and  from  this  alone  the 
inference  can  be  drawn  that  the  plaintiff  was 
the  representative  of  the  husband  and  in 
charge  of  the  party  who  accompanied  the  body 
for  burial. 

He  purchased  the  ticket  for  the  corpse, 
and  the  undertaker  got  the  check  from  the 
station  baggage  agent,  and  the  corpse  was 
received  by  the  defendant  for  transportation 
duly  checked,  and  the  only  thing  the  plaintiff 
was  expected  to  do  was  to  board  the  train 
on  the  ticket  that  he  had  purchased  which 
entitled  him  to  ride  to  Gaffney,  S.  C,  and 
upon  arrival  there,  present  the  check  and  re- 
ceive the  corpse.  He  was  entitled  to  ride  in 
comfort,  free  and  unmolested.  The  ticket 
[541]  collector  had  nothing  to  do  with  the 
body  that  was  in  the  baggage  car  properly 
received,  and  checked  by  the  proper  party 
entitled  to  do  so.  The  ticket  collector  not 
only  demanded  fare  for  the  corpse,  that  he 
had  no  right  to  do,  but  showed  that  he  was 
careless  and  incompetent  not  only  in  this, 
but  that  he  did  not  know  what  the  fare  was 
from  Greenville  to  Gaffney,  and  demanded 
seventy  cents,  in  excess  of  the  legal  rate, 
which  he  virtually  extorted  from  plaintiff 
when  he  was  on  a  sad  mission,  and  made  him 
uncomfortable  and  no  doubt  vexed  and  an- 
noyed him.  Plaintiff  was  not  a  volunteer  in 
the  sense  complained  of.  He  was  a  brother- 
in-law  of  the  deceased  and  acting  in  behalf 
of  the  family  and  at  their  request  in  provid- 
ing for  the  transportation  of  the  deceased  to 
the  place  of  burial. 

While  it   has   been   decided   in   Griffith   v. 
Charlotte,  etc.  R.  Co.  23  S.  C.  25,  55  Am.  Rep. 
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1,  that  under  the  common  law  there  can  be 
no  property  in  a  corpse,  and  that  decision  was 
correct  on  the  facts  presented  in  that  case, 
it  is  to  be  remembered  that  the  common  law 
of  England  had  nothing  to  do  with  burial 
of  deceased  persons,  etc.,  but  that  the  Eccle- 
siastical Court  had  jurisdiction  over  such 
matters  and  not  the  Courts  of  common  law. 
This  Court  will  not  commit  itself  to  such 
a  barbarous  and  savage  doctrine  as  to  hold 
that  w^hen  a  person  dies  no  one  has  such 
a  property  interest  in  the  body  as  to  see  the 
body  is  decently  interred,  and  resting  place 
un interfered  with,  and  a  relative  or  friend 
has  a  right  to  see  that  the  body  is  protected, 
and  these  feelings  in  relation  thereto  pro- 
tected. 

The  case  at  bar  shows. that  Osteen  had  a 
peculiar  interest  as  custodian  by  appointment 
of  the  husband,  and  as  a  relative,  to  carry  the 
body  to  its  final  resting  place,  and  that  the 
demands  of  the  ticket  collector  to  extort  il- 
legal and  unreasonable  additional  fare,  even 
seventy  cents  in  excess  of  regular  fare,  was 
enough  to  show  that  an  incompetent  agent  of 
the  defendant  was  allowed  to  do  this,  and 
was  sufficient  to  sustain  the  verdict  of  the 
jury  to  actual  [642]  and  punitive  damages. 
It  was  held  in  Kelly  v.  Tiner,  91  S.  C.  41,  74 
8.  E.  30,  that  a  relative  or  friend  had  the 
right  to  prevent  the  desecration  of  a  grave- 
yard where  their  relatives  or  friends  were 
buried,  and  certainly  in  the  case  at  bar  the 
plaintiff  under  the  facts  of  the  case  had  the 
right  to  prevent  any  indignity  to  the  corpse 
which  was  being  transported  for  burial  under 
threat  of  compulsion  by  the  ticket  collector, 
and  by  means  of  such  compulsion  money  was 
wrongfully  and  unlawfully  extorted  from 
plaintiff. 

These  exceptions  are  overruled. 

The  sixth,  seventh,  eighth,  ninth  and  tenth 
exceptions  allege  error  on  the  part  of  his 
Honor  in  his  charge  to  the  jury,  and  com- 
plain that,  even  though  the  propositions  of 
law  charged  w^ere  in  the  abstract  correct,  they 
were  inapplicable  to  the  case.  It  is  the  duty 
of  the  Court  to  declare  the  law  to  the  jury, 
and  in  doing  so  it  is  better  to  fully  charge 
than  not  to  charge  enough,  provided,  what  is 
charged  is  correct  proposition  of  law,  and 
we  fail  to  see  how  any  statement  made  by  his 
Honor  as  complained  of  worked  harm  or 
prejudice  to  the  defendant.  The  propositions 
of  law  charged  were  sound,  and  even  if  not 
wholly  applicable  to  the  issues  presented  by 
the  pleadings,  is  not  reversible  error,  unless 
the  Court's  attention  was  directed  to  it  at 
the  time,  and  unless  prejudice  results  to  the 
complaininjT  party.  Xicklos  v.  Seaboard  Air 
Line  H.  Co.  74  R.  C.  102,  54  S.  E.  25.');  Plun- 
kett  v.  Piedmont  Mut.  Ins.  Co.  80  S.  C.  410, 
61  S.  E.  893. 

The  contract  Avas  to  transport  the  remains, 
and  the  plaintiff  and  his  party  as  members 


of  the  family,  either  as  mourners  or  a  part 
of  the  funeral  party  as  friends  of  the  de- 
ceased and  her  surviving  family,  and  as  such 
the  plaintiff,  being  in  charge  of  the  corpse, 
having  a  check  therefor,  had  a  cause  of  action 
against  the  carrier,  who  had  undertaken  to 
transport  the  corpse,  and  threatened  to  breach 
the  contract  by  its  agent,  clothed  with  a 
"little  brief  authority,"  making  an  unlawful 
and  unjust  demand  for  a  fare  that  had  al- 
ready been  paid,  and  even  more  than  what 
[543]  would  have  been  the  fare  if  it  had  not 
been  previously  paid.  The  plaintiff  had  paid 
for  the  transportation  of  the  corpse  and  had 
to  pay  a  second  time  more  than  the  legal  fare, 
and  this  was  exacted  virtually  under  threats 
and  compulsion  such  as  to  make  it  a  "hold- 
up."   These  exceptions  are  overruled. 

Exceptions  eleven,  twelve,  thirteen,  fourteen 
and  fifteen  are  overruled  by  what  had  already 
been  said.  The  ticket  collector  had  nothing 
to  do  with  the  transportation  of  the  body  ac- 
cording to  the  proof,  and  he  unlawfully  and 
wrongfully  annoyed  a  passenger,  who  was  in 
charge  of  the  same,  a  brother-in-law  and  a 
friend  of  the  deceased  wife  and  surviving  hus- 
band. 

It  is  the  right  and  duty  of  the  living  to 
bury  their  dead,  and  they  have  such  interest 
in  the  remains  as  to  enable  them  to  carry 
the  remains  to  the  graveyard,  and  give  the 
remains  Christian  and  decent  interment  with- 
out interference  from  anyone.  This  can  be 
done  either  by  the  relatives  or  friends  of  the 
deceased.  It  is  their  moral  and  legal  duty, 
and  to  hold  otherwise  would  be  to  relapse 
in  the  ignorant  and  savage  custom  of  the 
dark  ages,  and  be  repugnant  to  every  Chris- 
tian and  civilized  prompting  of  one's  heart 
and  instincts,  and  it  might  as  well  be  under- 
stood that  no  argument  or  sophistry  can  con- 
vince that  in  a  Christian  country  the  dead 
body  of  a  person  is  entitled  to  no  more  con- 
sideration and  protection  than  any  article  of 
merchandise.  It  shocks  and  outrages  all  of 
our  finer  instincts  and  sensibilities,  conscience 
and  common  sense. 

All  the  exceptions  are  overruled. 

Judgment  affirmed. 


NOTE. 

The  reported  case,  affirming  the  existence 
of  a  qualified  right  of  property  in  a  dead  body 
for  the  purpose  of  securing  for  it  proper  and 
decent  burial,  holds  that  a  relative  who,  at 
the  request  of  the  surviving  spouse  of  the 
deceased,  has  charge  of  the  funeral  arrange- 
ments, may  recover  from  a  carrier  actual  and 
punitive  damages  from  a  carrier  for  the  ex- 
action of  a  second  fare  for  the  transportation 
of  the  corpse  to  the  place  of  burial,  llie  cases 
discussing  the  right  of  property  in  the  dead 
body  of  a  human  being  are  reviewed  in  the 
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notes  to  Louisville,  etc.  R.  Co.  v.  Wilson,  3 
Ann.  Cas.  128;  Beaulieu  v.  Great  Northern 
R.  Co.  14  Ann.  Cas.  462;  Darcy  v.  Presby- 
terian Hospital,  Ann.  Cas.  1012b  1238,  and 
Keyes  v.  Konkel,  76  Am.  St.  Rep.  423. 


STATE    EX    REIi.    IiA    LONDE 

V. 

WHITE. 

Minnesota  Supreme  Court — July  9,  1915. 
laO  Minn,  336;  163  N.  W.  602, 


Local  Option  —  Effeot  of  Vote  —  Village 
Inolvded  within  Town. 

LTnder  the  local  option  statutes,  if  a  town 
votes  upon  the  license  question  and  a  village 
located  within  the  town  and  not  separated 
therefrom  for  all  purposes  lias  not  voted 
thereon  as  an  independent  municipality,  the 
vote  of  the  town  determines  the  question  for 
all  the  territory  of  the  to\*ni,  including  that 
within  the  village;  but  if  the  village  itself 
as  an  independent  municipality  votes  upon 
the  question,  the  vote  of  the  village  deter- 
mines such  question  for  the  territory  within 
the  village  regardless  of  the  vote  of  the  town. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Koochiching 
county:   Stanton,  Judge. 

Habeas  corpus  proceeding  of  L.  J.  T^  Londe, 
relator,  and  Thomas  P.  White,  defendant. 
Judgment  for  defendant.  Relator  appeals. 
The  facts  are  stated  in  tlie  opinion.  Reversed. 

Marshall  A.  Spooner  for  appellant, 
Franz  Jevne  for  respondent. 

[337]  Taylor,  C. — ^The  town  of  Jameson 
and  the  village  of  Little  Fork  are  both  duly 
organized  municipal  corporations  in  the  coun- 
ty of  Kooch idling.  The  village  lies  wholly 
within  the  town  and  still  remains  a  part 
thereof  for  certain  purposes,  as  the  statutory 
proceedings  by  which  the  village  may  be  en- 
tirely separated  from  the  town  for  all  pur- 
poses have  not  been  taken.  On  March  9, 1915, 
the  town  held  a  town  election  and  the  village 
held  a  village  election.  The  question  whether 
license  should  be  issued  for  the  sale  of  in- 
toxicating liquor  Avithin  the  town  w^as  duly 
submitted  to  the  voters  of  the  town,  and  they 
voted  against  license.  The  question  whether 
license  should  be  issued  for  the  sale  of  intoxi- 
cating liquor  within  the  village  was  duly  sub- 
mitted to  the  voters  of  the  village,  and  they 
voted  in  favor  of  the  license. 


The  relator  resides  in  the  village  and  for 
several  vears  has  conducted  a  saloon  therein 
under  license  issued  by  the  village.  After 
tlie  above  election,  he  was  arrested  for  selling 
liquor  illegally,  and  was  convicted  and  com- 
mitted to  the  custody  of  the  sheriff.  There- 
after he  sued  out  a  writ  of  h^iheas  corpus  and 
was  brought  before  the  district  court.  That 
court  remanded  him  to  the  custody  of  the 
sheriff,  and  he  appealed  to  this  court. 

It  is  conceded  that  the  relator  had  a  license 
in  due  form  issued  by  the  proper  village  au- 
thorities; and  the  only  question  for  deter- 
mination is  whether  the  vote  of  the  town 
against  license  rendered  [338]  unlawful  the 
sale  of  liquor  within  the  village  under  a  li- 
cense issued  by  the  village  pursuant  to  a  vote 
of  the  village. 

The  prosecution  relies  upon  the  case  of 
State  V.  McKinnon,  126  Minn.  605,  148  N.  W. 
99,  as  holding  that  the  vote  of  the  to^Ti 
against  license  rendered  the  sale  of  liquor  un- 
lawful in  all  the  territory  within  the  town 
including  the  territory  within  the  village.  In 
that  case  as  in  this,  the  village  lay  wholly 
within  the  town  and  had  not  been  separated 
from  the  town  for  all  purposes,  and  the  town 
had  voted  against  license;  but  in  that  case 
the  licen«e  question  had  not  been  submitted 
to  or  voted  upon  by  the  village  as  a  separate 
municipality.  In  both  cases,  the  voters  resid- 
ing within  the  village  voted  at  town  elections, 
while  the  voters  residing  within  the  town,  but 
outside  the  village,  did  not  vote  at  village 
elections. 

The  court  held  in  the  case  cited  that,  as 
the  village  still  remained  a  part  of  the  town 
and  had  taken  no  independent  action  upon 
the  license  question  as  a  separate  municipal- 
itv,  the  vote  of  "no  license''  bv  the  town  ter- 
minated  and  annulled  all  licenses  issued  by- 
the  village.  In  discussing  the  question  the 
court  remarked: 

'The  anomalous  result  reached  comes  be- 
cause the  village  and  the  town  were  not  sep- 
arated. In  the  practical  administration  of 
the  law  many  difficulties  may  arise  unless  the 
legislature  amends  the  statute.  These  we  are 
not  required  to  anticipate.  It  seems  clear 
that  if  a  'no  license'  vote  makes  a  village  dry, 
a  'for  license'  vote  would  make  it  wet. 
Whether  in  the  first  case  supposed  a  village 
may  vote  for  license,  or  in  the  latter  case  may 
vote  against  license,  or  in  any  way  take  ad- 
vantage of  the  local  option  statute,  we  need 
not  inquire.  These  matters  will  be  met  when 
the  occasion  presents  them." 

In  the  present  case,  we  are  confronted  by 
the  difficulty  which  the  court  foresaw  would 
arise  in  case  both  the  town  and  the  village 
should  take  independent  action  upon  the  li- 
cense question  and  should  reach  different  re- 
sults in  respect  thereto.  Upon  the  same  day, 
the  town  voted  "dry"  and  the  village  voted 
"wet."    The  question  is  whether  the  village. 
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1>eing  a  part  of  tlie  town,  is  controlled  by  the 
vote  of  the  town;  or  whether,  having  deter- 
mined tlie  question  for  itself  as  a  separate 
municipality,  it  is  controlled  by  the  result  of 
its  [339]  own  vote.  This  question  must  be 
determined  by  considering  the  purpose  and 
effect  of  the  various  local  option  statutes  en- 
acted by  the  legislature.  Originally  the  sale 
of  liquor  was  lawful  everywhere  and  its  sale 
is  still  lawful  except  as  restricted  or  pro- 
hibited by  statute;  but  the  lawmaking  power 
may  restrict  or  prohibit  the  sale  thereof  to 
any  extent  it  shall  deem  proper  for  the  pro- 
motion of  the  public  welfare. 

Tlie  first  general  law  granting  local  option 
was  passed  in  1876  and  conferred  the  power 
to  vote  upon  the  license  question  upon  towns 
but  not  upon  cities  or  villages.  C'liaptor  112, 
p.  143,  Laws  1875;  Kleppe  v.  Hard,  109 
Minn.  251,  123  N.  \V.  665.  The  licensing 
power  as  to  towns  was  lodged  exclusively  in 
the  board  of  county  commissioners.  This 
statute  provided  that,  if  a  town  voted  against 
license,  "the  board  of  county  commissioners 
shall  grant  no  license  in  said  township."  This 
is  the  only  prohibition  contained  in  the  stat- 
ute. It  merely  limited  the  power  of  the  coun- 
ty commissioners  and  did  not  apply  to  vil- 
lages, for  the  village  authorities  were  given 
the  exclusive  right  to  grant  licenses  therein. 
Chapter  139,  §  13,  p.  174,  Laws  1875.  In 
1885  the  legislature  passed  a  law  conferring 
upon  villages  the  power  to  vote  upon  the 
license  question.     Tliis  statute  provided: 

**The  legal  voters  of  any  incorporated  vil- 
lage shall  have  the  power  and  authority  to 
vote  upon  and  determine  for  themselves,  the 
question  whether  license  for  the  sale  of  in- 
toxicating liquors  as  a  beverage  shall  be 
granted  by  the  council  of  said  village  or  not." 

It  further  provided  that  if  the  returns  from 
the  election  "show  that  a  majority  of  the 
votes  cast  at  such  election  on  said  question 
shall  be  'against  license,'  no  license  for  the 
sale  of  intoxicating  liquors  shall  be  granted 
by  the  authorities  of  such  village,  except  for 
medicinal  or  mechanical  purposes,  but  if 
such  returns  show  a  majority  of  the  votes 
oast  at  such  election,  on  said  question,  shall 
be  'in  favor  of  license,*  then  the  village  coun- 
cil may  grant  license  to  any  suitable  person  of 
lawful  age  for  the  sale  of  intoxicating  liquor." 
Chapter  145,  §  48,  p.  169,  Laws  1885. 

This  statute  unequivocally  granted  to  vil- 
lages the  power  to  settle  the  license  question 
for  themselves  regardless  of  the  action  of  any 
[340]  other  municipality.  It  necessarily  ap- 
plied to  villages  which  were  a  part  of  the 
towns  in  which  they  were  located,  for  at  that 
time  all  villnges,  at  least  all  organized  under 
the  general  law,  remained  a  part  of  such 
towns.  There  was  no  statute  tlien  in  ex- 
istence under  which  a  village  could  become 
separated   from   the  town   for  all  purposes; 


that  statute  was  not  enacted  until  several 
years  later.  It  necessarily  follows  that  the 
fact  that  the  village  still  remained  a  part  of 
the  town  for  town  purposes  did  not  clothe  the 
town  with  power  to  nullify  the  action  taken 
by  the  village  under  the  power  conferred  by 
the  village  local  option  statute.  Both  the 
town  local  option  statute  and  the  village  local 
option  statute  remained  substantially  un- 
changed until  the  enactment  of  the  revised 
laws  of  1905.  In  this  revision  the  two  stat- 
utes were  combined  and  the  local  option  pro- 
vision thereof  put  in  the  following  form: 

"Tlie  clerk  of  any  town  or  incorporated  vil- 
lage, on  the  petition  of  ten  legal  voters  there- 
of, filed  with  him  at  least  twenty  days  before 
the  annual  town  meeting,  or  annual  or  char- 
ter election,  shall  give  notice,  at  the  same 
time  and  in  the  same  manner  as  the  notice 
of  such  meeting  or  election,  that  the  question 
of  license  will  be  submitted  at  such  meeting 
or  election.  Said  question  shall  be  voted 
on  by  ballot,  and  the  result  thereof  certified 
by  the  town  clerk  to  the  county  auditor,  and 
by  the  municipal  clerk  filed  in  his  office.  Such 
vote  shall  remain  in  force  until  reversed  at 
a  subsequent  election  or  town  meeting  at 
which  the  question  of  license  is  again  in  like 
manner  submitted."  R.  L.  1905,  §  1528  (G. 
S.   1913,  §  3128). 

Section  1533  of  the  revised  laws  (G.  S. 
1913.  §  3142)  prohibited  the  sale  of  intoxi- 
cating liquor  "in  any  town  or  municipality  In 
which  a  majority  of  the  votes  at  the  last 
election  at  which  the  question  of  license  was 
voted  upon  shall  not  have  been  in  favor  of 
license." 

The  revised  laws  grant  the  power  to  deter- 
mine the  license  question  to  both  the  town 
and  the  village.  In  view  of  the  historv  of  the 
legislation,  it  cannot  be  held  that  the  action 
of  the  village  is  any  less  potent  where  it  still 
remains  a  part  of  the  town  for  certain  pur- 
poses, than  where  it  has  been  separated  from 
the  town  for  all  purposes.  The  power  to  de- 
termine the  license  question  for  themselves 
conferred  [341]  upon  villages  by  the  original 
act  clearlv  made  such  determination  control- 
ling  and  final  within  the  territorv  of  the  vil- 
lage,  regardless  of  the  action  taken  by  the 
town.  The  change  in  the  statutes  made  by 
the  revised  laws  does  not  purport  to  give  to 
the  town  the  power  to  overrule  or  nullify  the 
action  of  the  village,  nor  to  limit  the  author- 
ity oi  the  village  to  those  cases  only  in  which 
the  town  has  failed  to  act.  In  view  of  the 
plenary  power  possessed  by  the  village  prior 
to  the  revision,  and  of  the  rules  which  require 
such  revisions  to  be  construed  in  the  light  of, 
and  so  as  to  give  effect  so  far  as  may  be  to, 
the  previously  existing  statutes  embodied  in 
the  revision,  we  are  constrained  to  hold  that, 
where  the  village  votes  upon  and  determines 
the  question  for  itself  in  the  manner  provided 
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will  remain  such  until  the  legal  voters  of  the 
city  decide  to  the  contrary  and  remove  the 
restriction.  To  give  the  statute,  which  was 
enacted  solely  for  the  purpose  of  creating 
anti-saloon  territory,  a  construction  that  the 
legal  voters  of  the  township  could  make  the 
city  saloon  territory  against  the  will  of  the 
legal  voters  of  the  city  would  not  be  justified." 

In  State  v.  Jaeger,  240  Mo.  1,  144  S.  W. 
103,  under  a  statute  providing  for  local  op- 
tion in  counties  outside  of  cities  having  a 
population  of  2,500  or  more,  the  question 
arose  whether  a  local  option  law  adopted  in 
a  county  which  embraced  a  city  of  less  than 
2,500  inhabitants  at  the  time  of  the  ordering 
of  the  election,  would  bind  the  city.  The 
court  held  that  the  law  intended  to  bind  all 
cities  within  a  county  of  less  than  2,500  peo- 
ple at  the  time  of  the  ordering  of  the  election, 
and  that  a  subsequent  increase  in  the  popula- 
tion of  the  city  so  as  to  give  it  more  than  the 
required  number  of  inhabitants  at  the  time 
of  the  election,  would  not  exempt  the  city 
from  the  operation  of  the  local  option  law. 

In  Salem  Brewery  Assoc,  v.  Salem,  69  Ore. 
120,  138  Pac.  255,  it  was  held  that  a  statute 
vesting  the  county  court  with  authority  to 
permit  the  sale  of  spirituous  liquors  outside 
of  municipalities  in  case  of  club  houses  or 
hotels  having  a  capacity  of  fifty  members  or 
guests  did  not  apply  outside  of  municipali- 
ties, except  to  prevent  the  licensing  of  club 
houses  and  hotels  in  the  country. 

In  Welch  v.  Irvine,  168  Ky.  798,  166  S.  W. 
611,  it  was  held  that  under  the  county  unit 
law,  a  prohibitory  measure  passed  by  the 
county  controlled  all  cities,  towns,  and  politi- 
cal subdivisions,  therein.  The  court  said: 
"But  under  the  County  Unit  Law  the  county 
controls  all  cities,  towns  and  political  sub- 
divisions in  the  county,  and  when  at  an  elec- 
tipn  held  under  this  law  a  majority  of  the 
votes  in  the  county  are  against  the  sale  of 
liquor,  the  effect  is  to  annul  elections  previ- 
ously held,  no  matter  when,  in  any  city, 
tow*n  or  other  subdivision  authorizing  the 
sale  of  intoxicating  liquors  and  to  put  the  en- 
tire county  under  the  operation  of  the  Coun- 
ty Unit  Law.  Or,  as  expressed  in  the  acts: 
^When  an  election  is  held  in  an  entire  county 
and  a  majority  of  the  legal  votes  cast  at  said 
election  are  against  the  sale,  barter  or  loan 
of  spirituous,  vinous,  malt  or  other  intoxi- 
cating liquors,  then  it  shall  not  be  lawful 
to  sell,  barter  or  loan  any  such  liquors  in  any 
portion  of  the  county." "  But  the  rule  laid 
down  in  the  case  last  cited  is  inapplicable 
where  a  nonprohibitory  law  is  in  force  in  the 
major  unit,  the  minor  subdivision  being  thus 
secure  against  being  forced  to  become  *'wet." 
Taylor  v.  Cook,  147  Ky.  215,  143  S.  W.  1056, 
wherein  it  was  said:  "Without  reviewing 
those  cases  in  detail,  wiiicli  we  deem  entirely 
unnecessary,  it  is  sufficient  to  call  attention 


to  some  general  propositions  that  have  been 
established  thereby.  It  has  been  repeatedly 
held  that  where  a  precinct  is  'dry'  by  a  'vote 
of  that  precinct,  no  vote  of  any  greater  unit 
can  make  it  *wet;'  but,  where  it  is  'wet,*  the 
vote  of  a  greater  unit  embracing  the  precinct, 
can  make  it  *dry.'  Furthermore,  the  law 
contemplates  the  county  as  the  primary  unit, 
but  that  whenever  it  contains  a  city  of  the 
first,  second,  third  or  fourth  class,  the  city 
^^Y)  by  taking  separate  vote  within  the  city 
on  the  same  day  when  the  vote  is  taken  in 
the  county,  segregate  itself  from  the  county, 
into,  and  become  a  separate  unit;  but,  if  un- 
der such  a  county  vote  the  city  fails  to  avail 
itself  of  its  right  to  take  a  separate  vote  upon 
the  same  occasion,  it  is  bound  by  the  vote  of 
the  county,  as  a  whole.  In  May  v.  Ferguson, 
[135  Ky.  411],  the  court  said:  'Where  terri- 
tory is  wet  whore  prohibition  has  not  there- 
tofore been  enforced,  any  subdivision  of  a 
county  may  vote  upon  the  question  of  estab- 
lishing prohibition  therein,  but  no  subdivision 
of  a  county,  other  than  cities  of  the  first,  sec- 
ond, third  or  fourth  class  may  take  a  vote 
upon  the  question  at  all  when  prohibition  is 
already  enforced  within  such  territorial  limit. 
In  other  words  where  no  prohibitory  laws 
are  in  force  in  the  coimty,  any  magisterial 
district,  voting  precinct,  or  town  of  any  class 
may  vote  to  establish  prohibition  within  the 
limits  of  such  magisterial  district,  voting  dis- 
trict, voting  precinct,  or  town,  but,  where 
prohibition  has  been  established  in  the  entire 
county,  a  different  rule  obtains.  A  unit  has 
been  established  and  the  vote  can  never  again 
be  taken  in  any  subdivision  of  that  county 
otlier  than  in  some  one  of  the  cities  belonging 
to  the  excepted  class,  unless  it  is  taken  in  the 
entire  county.* " 

In  Minnesota  it  has  been  held  that  a  town 
or  municipality  may  by  local  option  vote 
against  the  liquor  traffic  not  alone  in  the 
particular  town  or  municipality  but  barring 
it  from  territory  within  a  radius  of  half  a 
mile  from  the  municipal  limits,  but  this  zone 
cannot  embrace  any  part  of  another  village 
or  city.  State  v.  Carver,  126  Minn.  5,  52i>. 
147  N.  W.  660,  661. 

Effect  of  Change  of  Boundaries  or   Or^ 

ganization. 

It  has  been  held  in  several  recent  cases  that 
after  prohibition  has  been  established  bj*  local 
option  in  a  district  the  formation  of  a  now 
political  division  within  that  district  doo^^ 
not  exempt  the  new  unit  from  the  operation 
of  the  local  option  law.  McGriff  v.  State,  66 
Fla.  332,  335,  63  So.  724,  726;  Browning  v. 
Westropp,  31  Ohio  Cir.  Ct.  Rep.  394;  Rassau 
V.  Campbell,  236  Pa.  St.  455,  84  Atl.  957; 
In  re  Denison,  19  Ont.  L.  Rep.  5,  13  Ont. 
W\  Rep.  1056.    In  Hackney  v.  Snipes,  68  Fla. 
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443,  67  So.  Ill,  wherein  it  appeared  that  a 
certain  election  district  having  local  option 
adopted  a  law  permitting  the  selling  of  liquors 
in   that  district   and   that  subsequently  the 
district  was  divided  into  two  districts  and 
given   new    numbers,   it   was   held    that   the 
change  of  boundaries  or  division  of  the  old 
district  into  new  ones  did  not  abrogate  the 
local  option  measure  permitting  the  selling  of 
liquor    in    that   territory.     The   court   said: 
"Section  1222  et  seq.  of  the  General  Statutes 
provides   for    obtaining   a   permit    from    the 
board  of  county  commissioners  *to  sell   liq- 
uors, wines  and  beer  in  any  election  district 
wherein  a  majority  of  the  registered  voters 
have,  since  October  1,  1897,  petitioned  for  a 
permit  to  sell  liquors,  wines  and  beer.'     Sec- 
tion 184  et  seq.  of  the  General  Statutes  au- 
thorizes the  board  of  county  commissioners 
'to  alter  or  change*  any  election  district  *or 
to  create  new  districts,  designating  each  dis- 
trict by  number.'    Considering  these  statutes 
together  it  is  clear  that  the  intent  of  the  law 
is  that  permits  may  be  granted  to  sell  liquors 
in  a  particular  portion  or  part  of  the  terri- 
tory  of  a  county  constituting  at  the  time  an 
election   district   with   a   designated   number 
•wherein  a  majority  of  the  registered  voters 
have,  since  October  1,  1897,  petitioned  for  a 
permit  to  sell  liquors,  wines  and  beer,'  and 
such  sale  is  not  unlawful.     If  the  election 
district  be  divided  and  the  numbers  given  to 
the  election  districts  constituting  the  same 
territory  are  changed  as  authorized  by  law, 
the  status  of  the  original   territory  is   not 
thereby  changed  for  the  operation  of  the  stat- 
ute regulating  the  issuance  of  permits  to  sell 
liquors  therein,  unless  by  some  action  taken 
it  has  become  unlawful  to  sell  liquors  in  that 
territory.     It  appears    to   be   conceded   that 
election  dictrict  No.  33  in  Hillsborough  coun- 
ty was  divided   and   made  election   districts 
Nos.   38   and   39   and   that   in   the  territory 
constituting  election  districts  Nos.  38  and  39 
*a  majority  of  the  registered  voters  have,  since 
October  1,  1897,  petitioned  for  a  permit  to  sell 
liquors,  wines  and  beer,'  and  that  the  sale  of 
liquors  in  that  territory  has  not  by  any  gov- 
ernmental   action    taken    become    unlawful. 
This  being  so,  in  the  absence  of  controlling 
legislation,  the  mere  division  of  the  election 
district   into   two  election   districts    bearing 
different  numbers,  does  not  make  it  unlawful 
to  issue  permits  to  sell  liquors  in  that  terri- 
tory without  a  new   petition.     See  McGrifT 
V.  State,  66  Fla.  332,  63  So.  724." 

The  case  of  American  Falls  v.  West,  26 
Idaho  301,  142  Pac.  42,  presented  a  novel 
eituation.  It  appeared  that  a  new  county  was 
formed  out  of  several  counties  some  of  which 
Were  dry  and  one  of  which  was  wet.  The 
court  declared  that  the  new  county  would  be 
entirely  **wet"  saying:  "Wlien  a  new  county 
is  created  by  act  of  the  legislature,  it  becomes 


a  *wet'  county  or  a  *dry'  county  in  its  en- 
tirety and  not  in  spots.  '  The  legislature  has 
a  right  to  say  whether  the  new  county  will 
be  wet  or  dry  until  an  election  takes  place 
under  the  local  option  law,  but  if  the  legisla- 
ture fails  to  provide  which  it  will  be,  then, 
under  the  general  law,  it  would  be  subject 
to  the  lic^ise  system."    In  a  dissenting  opin- 
ion the  view  was  maintained  that  the  new 
county  should  remain  wet  and  dry  to  the  same 
extent  as  it  was  before  its  organization  into  a 
county,   the   dissenting  judge  saying:    ''And 
yet  I   dissent  from  the  other  extreme  view 
adopted  by  a  majority  of  this  court,  and  an- 
nounced in  paragraph  2  of  the  syllabus,  to  the 
effect  that  a  new  county  created  from  other 
counties  becomes  wet  automatically  by  virtue 
of  such  creation,  even  though  such  area  had 
been  dry  theretofore.    The  most  logical  posi- 
tion to  hold  is  that  where  a  new  county  is 
created  out  of  portions  of  other  counties,  some 
of  which  have  adopted  the  provisions  of  the 
local  option  law,  and  some  are  operating  un- 
der the   license  system,  that  portion  of  the 
new  county  which  was  subject  to  the  license 
system  at  the  time  of  the  creation  thereof 
continues    subject    to    the    law    permitting 
licensed  saloons  to  exist,  and  the  dry  area  re- 
mains dry,  until  the  status  of  such  new  coun- 
ty in  its  entirety  relative  to  the  liquor  ques- 
tion is  legally  determined.    The  legal  status 
of  an    area   relative   to  the   liquor   question 
should  not  be  changed  by  a  law  on  another 
subject  entirely,  when  such  question  is  not 
involved  or  directly  considered.     And  when 
a  community  has  settled  the  question,  its  ac- 
tion should  not  be  set  aside  until  some  direct 
action  by  the  inhabitants  of  such  area  may 
be  taken  on  the  subject.    Under  the  decision 
rendered   by  a  majority   of   this  court,   tlie 
liquor  question  will  hereafter  be  a  direct  issue 
in  every  county  division  fight,  and  althouglt 
either   is   in   itself   a  serious  problem,   when 
considered    together    it    may    reasonably    be 
anticipated    that    in    the    future    practically 
all  of  the  time  of  the  legislature  will  be  occu- 
pied struggling  with  such  controversies.    And 
in  addition  to  being  supported  by  reason,  this 
view  is  maintained  by  a  large  majority  of  the 
authorities.      (Woollen   &  Thornton,   Intoxi- 
cating Liquors,  sec.  548,  cases  there  cited  and 
notes. ) " 

Territory  Entitled  to  Repeal  Law. 

In  Sandaval  v.  State,  72  Tex.  Crim.  368,  162 
S.  W.  1148,  it  was  stated  that  the  only  dis- 
trict or  territory  permitted  to  repeal  a  local 
option  liquor  law  was  the  identical  political 
division  that  put  it  in  force.  The  court  said : 
"This  court,  in  many  decisions,  has  held  that 
where  said  prohibition  law  has  been  put  in 
force  in  any  given  subdivision  of  a  county, 
that  territory  cannot  be  changed  by  the  com- 
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missioners  court  so  afi  to  affect  the  law  in 
such  territory,  or  any  part  of  it,  and  that 
the  identical  territory  that  first  put  the  law 
In  force  must  repeal  it,  and  until  and  AUiless 
the  identical  territory  does  so,  the  law,  as 
first  put  in  force,  continues  in  force." 

In  Kassau  v.  Campbell,  236  Pa.  St.  455,  84 
Atl.  957,  it  appeared  that  a  portion  of  a  town- 
ship while  under  a  local  prohibitory  liquor 
law  was  formed  into  a  borough.  It  was  held 
that  the  prohibitory  law^  still  affected  the 
borough  and  that  a  general  law  repealing  the 
local  option  law  in  the  township  extended  to 
the  borough.  The  court  said:  "If  the  whole 
of  what  was  Harrison  township  was  unaf- 
fected by  cutting  off  a  portion  of  it  for  the 
creation  of  Brackenridge  borough,  and  the 
Act  of  1872  remained,  as  it  concededly  did,  in 
full  force  until  1911  over  all  of  what  had  been 
the  territory  of  Harrison  township  at  the  time 
the  Act  of  1872  was  passed,  the  repeal  of  that 
act  took  away  from  all  that  territory  the 
right  or  privilege  which  had  been  conferred 
upon  it  by  the  Act  of  1872 ;  and  Brackenridge 
borough  is  a  part  of  that  territory.  It  was 
but  a  limb  of  a  body  of  Harrison  township, 
;).nd  what  was  taken  from  that  body  by  the 
Act  of  1911  cannot  remain  in  any  one  of  its 
n[iembers:  Grim  v.  Weissenberg  »School  Dist. 
-57  Pa.  St.  433.  The  Act  of  1911  is  entitled 
an  act  to  repeal  the  Act  of  1872  'so  far  as  its 
provisions  relate  to  the  township  of  Har- 
rison,' and  the  repealing  clause  is  in  these 
words,  llie  legislative  intent  indicated  by 
them  is  that  the  Act  of  1872,  so  far  as  it  re- 
lates to  Harrison  township,  is  to  be  regarded 
as  never  having  been  passed." 
J  In  SUte  V.  Hearn,  59  Ore.  227,  115  Pac. 
1066,  rehearing  denied  59  Ore.  232,  117  Pac. 
412,  it  was  held  that  a  city  which  was  part 
of  a  county  where  a  prohibition  law  was  in 
operation,  could  not  by  a  majority  vote  repeal 
this  law.  as  to  its  own  sphere  of  operation. 
The  court  said:  "The  altered  section  of  the 
organip  act  now  reads  as  follows:  'Corpora- 
tions may  be  formed  under  general  laws,  but 
shall  not  be  created  by  the  legislative  assem- 
bly by  sptecial  laws.  The  legislative  assembly 
shall  not  enact,  amend  or  repeal  any  charter 
or  act  of  incorporation  for  any  municipality, 
city  or  town.  The  legal  voters  of  every  city 
and  town  are  hereby  granted  power  to  enact 
and  amend  their  municipal  charter,  subject 
to  the  constitution  and  criminal  laws  of  the 
state  of  Oregon  <and  the  exclusive  power  to 
license,  regulate,  control,  or  to  suppress  or 
prohibit  the  sale  of  intoxicating  liquors  there- 
in is  vested  in  such  municipality;  but  such 
municipality  shall  within  its  limits  be  sub- 
ject to  the  provisions  of  the  local  option 
law  of  the  state  of  Oregon).'    L.  O.  L.  p.  25. 


The  parts  included  within  parentheses  as 
above  noted  were  added  pursuant  to  an  exer- 
cise of  the  initiative  power.  1.  That  certain 
provisions  of  the  local  option  law  were  im- 
pliedly repealed  and  other  clauses  thereof 
were  amended  in  the  same  manner  has  al- 
ready been  determined  in  construing  the 
alteration  of  the  organic  act  under  considera- 
tion. State  v.  Schluer,  69  Ore.  18,  115  Pac. 
1057.  It  is  believed  that,  while  some  pro- 
visions of  the  amended  section  of  the  con- 
stitution are  self -executing,  others  require 
legislation  to  render  them  efficient  with  re- 
spect to  precincts  which  lie  partially  within 
and  partially  without  an  incorporated  city 
or  town,  so  as  to  make  the  conflicting  boun- 
daries of  such  precincts  conform  to  the  limits 
of  the  municipality.  The  amended  section 
separates  from  a  county  incorporated  cities 
and  towns,  rendering  all  wards  and  precincts 
wholly  within  such  municipalities  generally 
independent  of  the  remaining  territory  in 
all  respects  as  to  pre-existing  orders  of  pro- 
hibition which  were  applicable  to  the  entire 
county,  and  such  orders  can  be  abrogated 
only  by  a  majority  by  vote  of  the  qualifled 
electors  residing  in  the  city  or  town,  given 
against  prohibition  at  an  election  called  for 
that  purpose  by  the  county  court.  Where 
pre-existing  orders  of  prohibition  dominate 
a  city  or  town,  the  same  agency  now  super- 
vises such  elections  as  managed  them  before 
the  fundamental  law  was  changed.  If  no 
order  of  prohibition  governs  such  municipali- 
ty, it  has  'exclusive  power  to  license,  regulate, 
control  or  to  suppress  or  prohibit  the  sale 
of  intoxicating  liquors  therein.'  The  county 
court  having  been  thus  retained  by  the 
amendment  as  the  agency  and  authorized  to 
put  into  or  out  of  operation  orders  of  pro- 
hibition, or  to  maintain  an  interdiction  of 
the  sale  of  intoxicating  liquors  in  an  incor- 
porated city  or  town,  that  alteration  of  the 
organic  act  did  not  in  our  opinion  so  repeal 
or  amend  any  part  of  the  local  option  law 
as  to  require  a  saving  clause  to  preserve  the 
right  to  punish  a  violation  of  that  enactment 
committed  prior  to  November  8,  1910."  To 
substantially  the  same  effect  see  State  y. 
Schluer,  59  Ore.  18,  115  Pac.  1067. 

In  Crippen  v.  Farries,  166  Cal.  69,  134  Pac. 
1139,  it  was  declared  "that  the  police  power 
of  a  city  or  of  a  county,  and  the  authority 
thereunder  to  restrict  or  prohibit  the  sale  of 
liquor,  are  not  limited  by  the  fact  that,  at 
a  prior  election  held  within  two  years  under 
the  local  option  law,  a  majority  of  the 
electors  of  the  city  or  of  one  or  more  super- 
visorial districts  of  the  county,  may  have 
voted  in  favor  of  license." 
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Mvnleipal  Oorporationa  —  Action  of 
Covncil  —  Bisbt  to  Vote  — Effect  of 
PcrsoMAl  Interest. 

A  member  of  a  governing  body  cannot  vote 
on  any  question  involving  his  own  character 
or  conduct,  or  his  right  as  a  member,  or  his 
pecuniary  interest,  if  that  be  immediate, 
particular,  and  distinct  from  the  public  in- 
terest; and  hence  a  borough  councilman  is 
disqualified  from  voting  for  a  resolution  ac- 
cepting his  resignation  from  the  council. 

[See  note  at  end  of  this  case.] 

Public  Ofioers  —  Inconsistent  Ofices  — 
Resienation  Not  I*esally  Accepted. 

Under  Act  March  31,  1860  (P.  L.  382), 
prohibiting  any  councilman  from  being  at 
the  same  time  any  other  officer  who  shall 
receive  a  salary,  a  councilman  is  disqualified 
from  holding  the  office  of  water  superintend- 
ent of  a  borough,  though  he  had  resigned 
from  the  council,  where  he  voted  for  the 
resolution  accepting  his  resignation;  such 
resolution  being  ineffective  by  reason  of  his 
illegal  Tote,  and  he  being  still  a  de  jure 
member  of  the  council. 

[See  generally  2  Ann.  Gas.  380;  10  Ann. 
Cas.  697;  Ann.  Gas.  1915A  526.] 

Appeal  from  Gourt  of  Gommon  Pleas, 
Schuylkill  county:     Beomtel,  Judge. 

Quo  warranto  proceeding.  G.  A.  White- 
bouse,  relator,  and  T.  W.  Baudenbush,  defend- 
ant. Judgment  for  defendant.  Relator  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Reverskd. 

C.  E.  Berger  for  appellant. 
William  C,  Devitt  for  appellee. 

[87]  Mestbbzat,  J. — This  is  a  suggestion 
for  a  writ  of  quo  warranto  to  determine  the 
right  of  T.  W.  Baudenbush  to  hold  the  office 
of  water  superintendent  of  the  Borough  of 
Asliland,  Schuylkill  Gounty.  The  facts  are 
stated  in  the  opinion  filed  herewith  in  Gom. 
V.  Krapf,  249  Pa.  St.  81,  94  Atl.  553,  except 
that  Baudenbush,  the  defendant,  resigned  his 
position  [88]  as  water  superintendent  on 
February  4,  1914,  and  was  immediately  re- 
elected to  the  same  position  by  council.  The 
writ  in  this  case  was  issued  two  days  prior 
to  the  resignation  and  the  re-election  of 
Haudenbush,  and  this  proceeding  was  then 
pending  for  the  ousting  of  Baudenbush  from 
the  position  of  water  superintendent. 
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We  are  of  opinion  that  Baudenbush  could 
not  vote  for  the  acceptance  of  his  own  resigna- 
tion which,  therefore,  never  became  efTectivc. 
In  28  Gyc.  337,  citing  numerous  authorities 
to  sustain  the  text,  it  is  said:     There  is  a 
general   rule   of  law   that  no   member   of   a 
governing  body  shall  vote  on   any  question 
involving  his  own  character  or  conduct,  his 
right  as  a  member,  or  his  pecuniary  interest, 
if  that  be  immediate,  particular,  and  distinct, 
from  the  public  interest."     A  member  of  a 
municipal  council  is  disqualified  from  voting 
in  proceedings  involving  his  personal  or  pe- 
cuniary  interest:     20  Am.  &   Eng.   Enc.   of 
Law   (2d  ed.)   1214.     We  have  been  referred 
to  no  authority  and  have  found  none  which 
permits  a  member  of  council  to  vote  for  his 
own  resignation.     It  is  against  public  policy 
for   a    representative   of   a   municipality   to 
vote  in  its  legislative  body  on  any  matter 
which    afifects    him    individually.      Bauden* 
bush's   resignation,   therefore,  never   became 
efi'ective,  and  he  is  still  a  member  de  jure 
of  the  council  so  far  as  his  attempted  resigna- 
tion  deprives  him  of  the  right  to  exorcise 
the   functions   of  the   office.     Tliis  was   the 
situation  not  only  when  he  was  elected  water 
superintendent  on  January  5,  1014,  but  when 
he   was    re-elected    superintendent   after   his 
resignation   of  the  position  on  February  4, 
1914.    The  defendant  manifestly  doubted  the 
legality  of  his  first  election  as  water  super- 
intendent to  which  a  salary  is  attached,  or 
otherwise   he  would   not  have   tendered   hia 
resignation  as  such,  as  he  says,  "inasmuch 
as  the  legality  of  a  councilman  voting  for 
himself  for  water  superintendent  or  any  of- 
fice to  which  a  salary  is  attached  appears  to 
be  questioned.''    We  think  he  was  correct  in 
assuming  that  he  could  not  legally  be  elected 
or  hold  the  office  of  water  [89]  superintendent 
while  he  was  a  member  of  the  council  which 
elected  him.     A  councilman  cannot  vote  on 
any  contract  or  measure  in  which  he  is  pe- 
cuniarily interested.     This  was  the  rule  of 
the  common  law  and  statutes  have  been  en- 
acted in  most  jurisdictions  forbidding  such 
voting.     A   councilman   cannot  act   for   the 
municipality  and  at  the  same  time  act  for 
himself  individually.     He  cannot  serve  two 
masters  at  the  same  time.     He  is  a  trustee 
for  the  municipality  and  he   may  not  deal 
with  himself  in  any  matter  which  concerns 
it.    His  cestui  que  trust  has  the  right  to  his 
best  judgment  in  everything  that  appertains 
to  its  business  or  welfare  unaffected  and  un- 
prejudiced  by   anything  which   might  enure 
to  his  own  interest  as  an  individual.     We, 
however,  have  a  statute  in  this  State  which 
forbids   the   defendant   holding   the   position 
of  water  superintendent  under  the  borough 
council  while  he  is  a  member  of  council.    Sec- 
tion 66  of  the  Act  of  March  31,  1860,  P.  L. 
382,  provides,  inter  alia:     "It  shall  not  be 
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lawful  for  any  councilman,  burgess,  trustee, 
manager  or  director  of  any  corporation,  mu- 
nicipality or  public  institution,  to  be,  at  the 
same  time,  a  treasurer,  secretary  or  other 
officer,  subordinate  to  the  president  and  di- 
rectors, who  shall  receive  a  salary  therefrom, 
or  be  the  surety  of  such  officer,  nor  shall  any 
member  of  any  corporation  or  public  institu- 
tion, or  any  officer  or  agent  thereof,  be  in 
any  wise  interested  in  any  contract  for  the 
sale  or  furnishing  of  any  supplies,  or  ma- 
terials to  be  furnished  to,  or  for  the  use  of 
any  corporation,  municipality,  or  public  in- 
stitution of  which  he  shall  be  a  member  or 
officer.''  The  section  further  provides  that 
either  of  such  officers  guilty  of  the  offense 
"shall  forfeit  his  membership  in  such  cor- 
poration, municipality  or  institution  and  his 
office  or  appointment  thereunder,  and  shall 
be  held  guilty  of  a  misdemeanor."  This  act 
clearly  covers  the  present  case  and  prohibits 
the  defendant  holding  the  office  of  water 
superintendent  and  receiving  a  salary  for  his 
services  under  an  appointment  [90]  by  the 
council.  It  follows  that  a  judgment  of  ouster 
must  be  entered  against  him. 

The  judgment  is  reversed,  and  judgment 
is  now  entered  in  favor  of  the  Commonwealth 
upon  the  demurrer;  and  it  is  further  ordered 
and  adjudged  that  the  defendant,  T.  W. 
Raudenbush,  be  ousted  and  altogether  ex- 
cluded from  his  office  as  water  superintendent 
of  the  Borough  of  Ashland,  Schuylkill  County, 
and  that  he  pay  the  costs  of  this  proceeding. 
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Generally, 

In  the  absence  of  a  statute  on  the  subject 
there  is  considerable  diversity  of  opinion  as 
to  the  validity  of  a  contract  made  by  a 
municipal  council  in  which  one  of  its  members 
is  interested.  See  the  note  to  Ensle  y. 
Hoilingsworth,  Ann.  Cas.  1912D  652.  But 
it  seems  to  be  thoroughly  established  that  a 
member  of  such  a  council  who  has  a  direct 
personal  interest  in  a  matter  coming  before 
the  council  is  not  eligible  to  vote  thereon  and 
if  his  vote  is  determinative  the  action  of 
the  council  is  void. 

England. — See  Le  Feuvre  T.  Laakester,  3 
El.  k  Bl.  530,  77  E.  C.  L.  530. 


Canad4i. — Houleau  v.  St.  Lambert,  10  Que- 
bec Super.  Ct.  69;  In  re  L'Abb6,  7  Ont.  L. 
Rep.  230,  3  Ont.  W.  Rep.  162. 

California. — San  Diego  v.  San  Di^o,  etc. 
R.  Co.  44  Cal.  106;  Finch  v.  Riverside,  etc.  R. 
Co.  87  Cal.  597,  26  Pac.  765;  Lower  Kings 
River  Reclamation  Dist.  No.  631  v.  McCullah, 
124  Cal.  175,  56  Pac.  887;  Woods  v.  Potter, 
8  Cal.  App.  41,  96  Pac.  1125. 

Indiana^ — Compare  Gardner  t.  BlufTton,  173 
Ind.  454,  89  N.  E.  853,  wherein  the  disquali- 
fication was  confined  to  the  judicial  or  quasi- 
judicial  functions  of  the  coimcil. 

loxoa. — Buffing  Wheel  Co.  v.  Burnham,  60 
la.  493,  15  N.  W.  282;  State  v.  Shea,  106 
la.  735,  72  N.  W.  300. 

Michigan. — Stockwell  v.  White  Lake  Tp. 
Board,  22  Mich.  341;  Smith  y.  Hubbell,  142 
Mich.  637,  106  N.  W.  547.  And  see  Wilson 
V.  Burr  Oak  Tp.  Board,  87  Mich.  241,  49 
N.  W.  572;  Locke  v.  Highway  Com*r,  107 
Mich.  631,  65  N.  W.  558. 

New  HampalUre. — Holderness  v.  Baker,  44 
N.  H.  414;  Rider  v.  Portsmouth,  67  X.  H. 
298,  38  Atl.  385;  Rollins  v.  Connor,  74  N.  H. 
456,  13  Ann.  Cas.  334,  69  Atl.  777,  124  Am. 
St.  Rep.  983. 

New  Jersey. — Foster  v.  Cape  May,  60  N. 
J.  L.  78,  36  Atl.  1089;  Winters  v.  Warmolts, 
70  N.  J.  L.  615,  56  Atl.  245;  Wiesenthal  v. 
Atlantic  City,  73  N.  J.  L.  245,  63  Atl.  759. 
And  see  Hicks  v.  Long  Branch  Commission, 
69  N.  J.  L.  300,  54  Atl.  568,  55  Atl.  250. 

New  York.— Hough  v.  Smith,  37  Misc.  363, 
75  N.  Y.  S.  451. 

Pennsylvania. — Jolly  v.  Pittsburg,  etc.  R. 
Co.  16  Pa.  Co.  Ct.  1.  And  see  the  reported 
case. 

Wisconsin. — O'Conto  County  v.  Hall,  47 
Wis.  208,  2  N.  W.  291. 

"The  mere  fact  that  a  member  of  such  a 
body   acts   as   such   in   connection  with    any 
matter  in  which  he  is  interested  vitiates  the 
transaction.    ...    It  will  be  presumed  that 
under   such    circumstances   self-interest   pre* 
vents  the  individual  member  from  protecting 
.the  rights  of  the  public  against  his  own." 
']Woods   V.   Potter,   8   Cal.  App.   41,   95   Pac. 
'1125.     In  San  Diego  v.  San  Diego,  etc.  R. 
Co.  44  Cal.  106,  it  was  said:     "We  do  not 
doubt  that  a  majority  of  the  trustees  might 
execute  the  power,  but  the  question  is,  wheth- 
er   Sherman,    who    was    a    stockholder    and 
director  of  the  railroad  company,  could  b< 
one  of  that  majority.    When  he  entered  upon 
the  duties  of  a  trustee,  his  relations  to  the 
city  became  those  of  an  agent  to  his  prin- 
cipal, or  of  a  trustee  to  his  cestui  que  trust 
and    while    holding   the    office   he    could    do 
nothing    inconsistent    with    those    relations 
Tills  is  clear  upon  principle,  and  rests  upoD 
abundant  authority.     The   general   principl« 
is,  that  no  man  can  faithfully  serve  two  mas 
ters,  whose  interests  are  or  may  be  in  oon* 
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flic^  The  law,  therefore,  will  not  permit 
one  who  acts  in  a  fiduciary  capacity  to  deal 
with  himself  in  his  individual  capacity." 

Aa  to  the  nature  of  the  interest  which  will 
disqualify,  it  waa  said  in  the  case  of  In  re 
X.'Abb6,  7  Ont.  L.  Rep.  230:     "Now,  the  in- 
tereat  or  bias  which  disqualifies  is  one  which 
«xi«ta   separate   and   distinct   as   to   the   in- 
dividual in  the  particular  ca^e — not  merely 
some  interest  possessed  in  common  with  his 
fellows  or  the  public  generally:     Reg.  v.  Deal 
Corp.  (1881)  46  L.  T.  N.  S.  (Eng.)  439,  441. 
This  may  be  a  direct  monetary  interest,  or 
an    interest   capable  of   being   measured   pe- 
cuniarily, and  in  such  case  that  a  bias  exists 
is    presumed.     But  there  may  be  also  sub- 
stantial interests  other  than  pecuniary,  and 
then  the  question  arises,  on  all  the  circum- 
stances, as  to  whether  there  is  a  real  likeli- 
hood of  bias — a  reasonable  probability  that 
the   interested  person  is  likely  to  be  biased 
with  regard  to  the  matter  in  hand.     Tliese 
are,  I  think,  fair  deductions  of  the  doctrine 
to  be  drawn  from  the  important  decisions  of 
the   Court  of  Appeal  in  Rex  v.  Sunderland, 
[1901]   2  K.  B.    (Eng.)    357.     See  also  Reg. 
V.  Rand   (1866)    L.  R.  1  Q.  B.    (Eng.)    230, 
and  Reg.  v.  Gaisford  [1892]  1  Q.  B.   (Eng.) 
381,  384.     In  brief,  it  appears  to  be  a  ques- 
tion of  fact  in  each  instance  of  the  adminis- 
tration of  public  trusts  to  say  whether  the 
person  voting  in  the  exercise  of  the  trust  has 
such  a  disqualifying  interest  as  should  estop 
him  from  taking  part  and  as  should  nullify  ^* 
his  vote." 

The  mortgagee  of  property  affected  by  an 
ordinance  reducing  the  number  of  liquor 
licenses  cannot  as  a  member  of  the  council 
vote  on  that  ordinance.  In  re  L'Abb^,  7  Ont. 
L.  Rep.  230,  3  Ont.  W.  Rep.  162.  So,  sureties 
on  the  bond  of  a  treasurer  cannot  vote  on 
a  resolution  discharging  him  from  liability. 
Oconto  County  v.  Hall,  47  Wis.  208,  2  N.  W. 
291.  A  member  of  a  volunteer  fire  depart- 
ment cannot  vote  on  the  purchase  by  the  mu- 
nicipality of  the  property  of  the  department. 
Wiesenthal  v.  Atlantic  City,  73  N.  J.  L.  245, 
63  Atl.  759.  A  member  cannot  vote  on  the 
proposition  of  a  loan  to  himself,  Holderness 
V.  Baker,  44  N.  H.  414,  or  on  the  question  of 
allowing  his  own  claim  against  the  munici- 
pality. Lower  Kings  River  Reclamation  Dist. 
Xo.  531  V.  McCullah,  124  Cal.  175,  56  Pac. 
887;  Rider  v.  Portsmouth,  67  N.  H.  298, 
38  Atl.  385.  And  members  of  a  municipal 
council  who,  by  reason  of  their  failure  to 
take  a  bond  from  a  contractor,  are  personally 
liable  for  the  claim  of  a  materialman,  are  dis- 
qualified to  vote  for  the  allowance  of  the 
claim  by  the  municipality.  Smith  v.  Hubbell, 
142  Mich.  637,  106  N.  W.  547.  However,  a 
member  who  acts  for  the  municipality  in  em- 
ploying an  attorney  but  is  not  liable  person- 
ally for  his  compensation,  may  vote  on  the 
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allowance  of  the  attorney's  compensation. 
Smedley  v.  Kirby,  120  Mich.  253,  79  N.  W. 
187. 

Tlie  fact  that  a  member  is  disqualified  by 
interest  docs  not  necessarily  invalidate  the 
action  of  the  council  if  his  vote  is  not  neces- 
sary to  a  majority.  Ft.  Wayne  v.  Lake  Shore, 
etc.  R.  Co.  132  Ind.  558,  32  N.  E.  215,  32 
Am.  St.  Rep.  277,  18  L.R.A.  367.  And  see 
the  note  to  Ensley  v.  Hollingsworth,  Ann. 
Cas.  1912D  652.  Compare  Rollins  v.  Connor, 
74  N.  H.  456,  13  Ann.  Cas.  334  and  note, 
69  Atl.  777,  124  Am.  St.  Rep.  983,  as  to  mem- 
bers of  council  acting  in  judicial  capacity. 

Grant  of  Contruei,  Property  or  Fran^ 

chise, 

A  member  of  a  municipal  council  who  is 
a  director  or  stockholder  in   a  private  cor- 
poration cannot  vote  on  the  grant  of  munici- 
pal lands  to  that  corporation.    San  Diego  v. 
San  Diego,  etc.  R.  Co.  44  Cal.  106.     Neither 
can  a  stockholder  in  a  private  corporation 
vote  on   the  grant  to  the  corporation   of  a 
franchise    or    privilege    to    use    the    streets. 
Finch  V.  Riverside,  etc.  R.  Co.  87  Cal.  597, 
25  Pac.  765;  Hough  v.  Smith,  37  Misc.  363, 
76  N.  Y.  S.  461;  Jolly  v.  Pittsburg,  etc.  R. 
Co.  16  Pa.   Co.  Ct.  1.     And   see,  as  to  the 
ihterest  of  a  stockholder  in  a  contract  be- 
tween the  corporation  and  a  municipal  coun- 
cil  of  which   the   stockholder   is   a  member, 
the  notes  to  State  v.  Williams,  21  Ann.  Cas. 
910,  and  State  v.  Kuehnle,  Ann.  Cas.  1916A 
69.    In  Finch  v.  Riverside,  etc.  R.  Co.  supra, 
it  was  said:     "We  think  that  it  sufficiently 
appears  that  the  franchise  was  granted  foi 
the  benefit  of  a  corporation  to  be  organised 
by   a  number   of  subscribers,   of   whom  the 
city  trustee  was  one,  and  was  subsequently 
'transferred  to  the  corporation;    and  taking 
this   to  be   the   fact,   tlie   case   falls   within 
the  principle  of  San  Diego  v.  San  Diego,  etc. 
R.  Co.  44  Cal.  106.    The  trustee  was  one  of 
a  committee  of  two  to  whom  the  application 
was  referred,  and  the  favorable  report  of  this 
committee,  which  was  adopted  by  the  board, 
must  have  influenced  its  action.    In  our  opin- 
ion, this  vitiated  the  franchise." 

Similarly  in  Bufllington  Wheel  Co.  v.  Burn- 
ham,  60  la.  493,  15  N.  W.  282,  it  was  held 
that  a  member  of  a  municipal  council  is  not 
entitled  to  vote  on  an  ordinance  authorizing 
a  firm  of  which  he  is  a  member  to  occupy 
a  street  with  a  railroad  side  track.  The  court 
said:  ''Counsel  for  defendants  urge  that 
Derby's  interest  is  similar  to  that  which  he 
would  have  in  the  building  of  streets  and 
constructing  of  sewers,  and  that,  if  council- 
men  should  be  prohibited  from  voting  for 
such  works,  because  of  their  interests  therein, 
the  improvement  of  the  city  would  be  re- 
tarded    But  the  cases  supposed  by  counsel 
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are  very  different  from  the  one  before  us. 
In  constructing  streets  and  sewers,  in  the 
usual  manner,  all  the  people  of  the  city,  or, 
at  least,  all  in  the  vicinity  of  the  work, 
are  interested  alike.  They  are  never  built, 
or  should  never  be  built,  for  the  profit  of 
an  individual,  with  incidental  benefits  to 
the  public.  The  rule  of  the  council  forbid- 
ding members  to  vote  upon  questions  when- 
ever they  are  directly  interested,  is  wise 
and  just,  and  a  most  efficient  protection 
against  city  legislation  for  private  purposes. 
The  court  will  be  careful  to  see  that  it  is 
enforced.  A  member  of  the  council  cannot 
base  a  claim  of  right,  as  against  the  public 
or  an  individual,  upon  the  violation  of  the 
rule  to  which  he  was  a  party.  His  participa- 
tion in  the  unlawful  disregard  of  the  rule 
will  be  regarded  as  a  fraud,  from  which  he 
can  reap  no  advantage.'' 

So  in  Foster  v.  Cape  May,  60  N.  J.  L. 
78,  36  Atl.  1089,  it  vfaA  held  that  a  stock- 
holder in  a  lighting  corporation,  though  he 
owned  but  a  single  share,  was  not  entitled  to 
vote  as  a  member  of  the  council  for  the 
award  of  a  municipal  contract  to  the  cor- 
poration. 

But  employment  by  a  public  service  com- 
pany does  not  disqualify  a  member  of  a  coun- 
cil to  vote  on  tlie  grant  of  a  franchise  to  the 
company.  Taylor  County  Gt.  v.  Grafton  (W. 
Va.)  86  S.  £.  924.  And  see  Belair  v.  Royal 
Electric  Co.  4  Quebec  Q.  B.  548.  In  the 
case  first  cited  it  was  said:  "Three  members 
of  the  council,  who  voted  for  the  ordinance, 
and  whose  votes  were  necessary  to  its  passage, 
were  employees  of  the  railroad  company.  As 
such,  they  were  not  interested  in  the  question 
on  which  they  voted,  nor  in  any  sense  dis- 
qualified to  act  upon  it.  Their  interest  did 
not  extent  beyond  their  salaries  or  wages. 
They  had  no  interest  in  the  railroad  com- 
pany, nor  in  the  privileges  granted  to  it."  So 
it  was  held  in  Wrought  Iron  Bridge  Co.  v. 
Arkansas  City,  59  Kan.  259,  52  Pac.  869, 
that  a  council  member  who  is  a  contractor 
for  the  construction  of  a  railroad  is  not 
disqualified  from  voting  to  issue  warrants 
for  municipal  aid  to  the  railroad  in  pursuance 
of  a  previous  vote  of  the  electors. 

Title  to  or  EmolumentB  of  O^e, 

In  the  reported  case  it  is  held  that  a  coun- 
cil member  may  not  vote  on  the  acceptance 
of  his  own  resignation.  So  in  Rollins  v.  Con- 
nor, 74  N.  H.  456,  21  Ann.  Cas.  334,  69 
Atl.  777,  124  Am.  St.  Rep.  983,  it  was  held 
that  a  member  is  disqualified  from  voting  on 
a  contest  of  his  seat.  In  that  case  it  was 
said:  "It  is  alleged  that  Bruen,  whose  seat 
the  plaintiif  claimed,  although  he  appeared 
as  a  party  with  counsel  before  the  committee, 
nevertheless  participated  in  the  action  taken 


by  the  council,  voting  upon  both  motions  by 
which  the  question  was  determined.  He  thas^ 
while  avowedly  a  party  to  the  proceeding,  at- 
tempted to  act  as  a  judge  in  its  decision. 
'The  rule  is  very  plain,  that  no  man  can  be 
plaintiff  or  prosecutor  in  an  action,  and  at 
the  same  time  sit  in  judgment  to  decide  in 
that  particular  case,  either  in  his  own  ease, 
or  in  any  case,  where  he  brings  forward  the 
accusation  or  complaint  on  which  the  order 
is  made.'  Leeson  v.  Oeneral  Council,  etc.  43 
Ch.  Div.  (Eng.)  366,  379.  It  is  equally 
plain  that  a  man  cannot  sit  in  judgment  to 
decide  upon  the  validity  of  a  claim  against 
himself,  or  in  a  proceeding  in  which  he  is 
the  defendant.  'The  first  idea  in  the  ad- 
ministration of  justice  is  that  a  judge  must 
necessarily  be  free  from  all  bias  and  partial- 
ity. He  cannot  be  judge  and  party,  arbiter 
and  advocate,  in  the  same  cause.  Mankind 
are  so  agreed  in  this  principle  that  any 
departure  from  it  shocks  their  common  sense 
and  sentiment  of  justice.'  Oakley  v.  Aspin- 
wall,  3  N.  Y.  647,  649,  660.  Whatever  right 
a  member  of  a  legislative  body  may  have 
to  vote  upon  questions  in  which  he  may  be 
interested,  when  the  question  under  consid- 
eration is  merely  legislative,  he  cannot  do 
so  when  the  body  is  acting  judicially." 

In  Armstrong  v.  Whitehead,  67  N.  J.  L. 
405,  61  Atl.  472,  it  was  held  that  a  member 
holding  over  after  the  expiration  of  his  term 
cannot  vote  for  his  own  appointment  to  the 
vacancy.  The  court  said:  "The  notion  that 
^liitehead,  while  acting  as  a  holdover  coun- 
cilman de  facto,  and  not  de  jure,  could,  by 
his  own  vote  in  that  capacity,  confer  upon 
himself  a  title  to  an  appointive  office  for 
which  his  vote  was  essential,  finds  no  coun- 
tenance in  the  law."  See  to  the  same  effect 
Winters  v.  Warmolts,  70  N.  J.  L.  615,  56 
Atl.  245. 

However,  in  State  v.  Pinkerman,  63  Conn. 
176,  28  Atl.  110,  22  L.R.A.  663,  it  was  held 
that  a  council  member  holding  over  until 
his  successor  has  qualified  may  vote  against 
the  confirmation  of  his  successor,  the  court 
saying:  ''The  right  of  a  member  of  a  legis- 
lative body  to  vote  on  a  question  involving 
his  right  to  the  seat  he  holds  in  it  is  a  very 
different  one  from  that  which  arises  on  a 
question  as  to  his  tenure  of  some  other  ofiice. 
This  distinction  was  strongly  emphasized  in 
the  discussions  arising  upon  a  motion  made 
in  the  senate  of  the  United  States,  1866,  to 
disallow  Senator  Stockton's  vote  upon  a  reso- 
lution declaring  him  entitled  to  retain  his 
seat.  Senator  Foster,  then  the  president  of 
the  senate,  a  distinguished  parliamentarian, 
and  afterwards  a  member  of  this  court,  took 
the  ground  that  the  chair  had  no  power  to 
exclude  the  vote,  but  that  the  senate  could. 
During  the  debate  Senator  Sherman  of  Ohio» 
while  advocating  the  motion,  in  view  of  Mr. 
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Stockton's,  peculiar  relation  to  the  subject 
of  the  resolution  for  which  he  had  voted, 
stjUed  that  lie  had  himself  on  one  occasion, 
as  a  representative,  determined  that  should 
his  vote,  as  such,  be  necessary  to  secure  his 
own  election  to  another  position,  for  which 
he  had  been  placed  in  nomination,  his  duty 
to  his  constituents  would  require  him  to  give 
it,  and  siniilar  views  were  expressed  by  Sen- 
ators Trumbull  of  Illinois  and  Reverdy  John- 
son of  Maryland.  Congressional  Globe,  1st 
Session,  39th  Congress,  1602,  1636,  1643, 
1647;  Phillips  v.  Eyre,  L.  R.  4  Q.  B.  (Eng.) 
225,  235.  It  is  our  opinion  that  Alderman 
Walsh  had  the  right  to  vote  against  the 
confirmation  of  Mr.  Reynolds  as  his  successor 
in  the  office  of  police  commissioner,  and  that, 
even  had  it  been  otherwise,  his  vote,  when 
once  given  and  counted  by  the  mayor  in  his 
declaration  of  the  result,  could  only  be  re- 
jected by  the  action  of  the  board  of  alder- 
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A  council  member  is  not  entitled  to  vote 
on  a  question  of  awarding  himself  a  salary 
for  his  services,  Woods  v.  Potter,  8  Cal.  App. 
41,  95  Pac.  1125;  or  of  increasing  his  salary, 
State  V.  Shea,  106  la.  735,  72  N.  W.  300. 

The  fact  that  members  of  a  council  sign 
charges  against  the  mayor  gives  them  no 
personal  interest  disqualifying  them  from 
voting  in  impeachment  proceedings  based  on 
those  charges.  Riggins  v.  Richards,  97  Tex. 
229,  77  S.  W.  046.  See  also  Hawkins  v. 
Grand  Rapids  (Mich.)  158  N.  W.  953;  People 
v.  Auburn,  85  Hun  601,  33  N.  Y.  S.  165. 
Compare  People  v.  Saratoga  Springs,  4  App. 
Div.  399,  39  N.  Y.  S.  607,  wherein  a  decision 
to  the  contrary  was  based  on  the  inconsistency 
of  the  positions  of  accuser  and  judg^e.  In 
State  V.  Superior,  90  Wis.  612,  64  N.  W. 
304,  it  was  held  that  a  member  of  the  council 
was  not  disqualified  from  voting  on  charges 
against  the  mayor  by  the  fact  that  on  the 
removal  of  the  mayor  the  office  devolved  on 
him. 

Fuhtie  Improvement, 

It  is  held  that  the  ownership  by  a  member 
of  a  municipal  council  of  land  which  will  be 
affected  by  a  proposed  public  improvement 
does  not  give  him  such  direct  personal  in- 
terest as  will  disqualify  him  to  vote  for  the 
improvement.  Topeka  v.  Huntoon,  46  Kan. 
634,  26  Pac.  488  (owner  of  land  in  proposed 
sewer  district) :  Goff  v.  Nolan,  62  How.  Pr. 
(N.  Y.)  323  (owner  of  lands  given  street 
frontage  by  proposed  widening  of  street)  ; 
Erie  v.  Grant,  24  Pa.  Super.  Ct.  109  (owner 
of  property  on  street  to  be  paved)  ;  Elliott 
V.  St.  Catharines,  18  Ont.  L.  Rep.  57  (owner 
of  lands  in  proposed  sewer  district).  See 
also  the  dictum  in  Buffington  Wheel  Co.  v. 
Burnham,  60  la.  493,  15  N.  W.  282,  quoted 
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supra  in  the  subdivision  Orant  of  Contract, 
Property  or  Franchise.  Compare  Coles  v. 
Williamsburgh,  10  Wend.  (X.  Y.)  659  (un- 
der statute).  In  Erie  v.  Grant,  supra,  it  was 
said:  ''The  interest  which  disqualifies  a 
member  of  councils  to  vote  is  a  personal  or 
private  one,  not  such  an  interest  as  he  has 
in  common  with  all  other  citizens  or  owners 
of  property,  nor  such  as  arises  out  of  the 
power  of  the  municipality  to  tax  his  property 
in  any  lawful  manner.  Were  it  to  be  held 
that  the  mere  ownership  of  property  upon 
which  an  ordinance  would  impose  a  tax  dis- 
qualified a  member  of  tlie  councils  from  vot- 
ing upon  that  ordinance,  then  no  member 
who  was  an  owner  of  land  within  the  city 
limits  could  vote  upon  an  ordinance  imposing 
a  general  tax  levy,  nor  upon  any  measure 
through  which  the  city  incurred  any  liability 
which  must  be  discharged  by  a  tax  upon 
real  estate.'* 

In  Topeka  v.  Huntoon,  siipra,  the  court  said : 
'To  say  in  general  terms  that  a  member  of 
a  city  council  cannot  vote  on  the  passage 
of  an  ordinance  providing  for  the  construc- 
tion of  some  important  public  improvement, 
because  he  owns  real  property  on  the  street 
to  be  graded,  in  the  sewer  district  to  be 
established,  or  in  the  city,  when  the  improve- 
ment is  a  generalone,  is  at  once  to  disquali^ 
fy  every  property  owner  in  the  city  from  be- 
longing to  the  city  council,  and  committing 
all  the  material  interests  of  the  city  to  a  class 
of  persons  who  have  no  property  rights  to 
protect.    This  would  be  going  too  far.'' 

In  Gardner  v.  Bhiffton,  173  Ind.  454,  89 
N.  E.  853,  a  distinction  was  drawn  between 
the  preliminary  proceedings  for  the  initiation 
of  an  improvement  and  the  proceeding  for 
the  assessment  of  damages  and  benefits,  it 
being  held  that  a  council  member  could  act 
in  the  first  instance  despite  the  ownership 
of  property  affected  by  the  improvement. 
The  court  said :  ''The  enactment  of  the  ordi- 
nance attacked  was  legislative  in  character, 
and  the  act  of  Councilman  Profenberger  in 
favoring  the  proposed  improvement  and  mak- 
ing a  taxing  district  including  his  own  prop- 
erty and  that  of  his  kinsman  would  appear 
from  the  allegations  of  the  complaint  to  be 
against  his  apparent  interests.  It  is  obvious 
that  he  could  not  by  his  vote  discriminate 
in  favor  of  his  personal  interests,  as  against 
those  of  other  taxpayers  in  the  district.  .  The 
interest  here  shown,  and  of  which  complaint 
is  made,  was  inseparably  linked  with  that 
of  other  abutters,  and  such  as  ought  to  make 
a  councilman  careful  and  prudent  and  pre- 
vent the  imposition  of  unnecessary  and  in- 
tolerable burdens  which  he  must  assist  in 
bearing.  The  principle  for  which  appellants 
contend  is  most  just  and  salutary  in  judicial 
or  quasi  judicial  proceedings;  but  as  applied 
to   officers    engaged    in    the    performance   of 
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legislative  and  administrative  functions  it 
would  disqualify  and  exclude  those  whose 
counsel  and  judgment  would  ordinarily  be 
regarded  as  most  conservative  and  wise.  It 
is  our  conclusion  therefore  tha.t  Councilman 
Profenberger  was  not  disqualified  from  act- 
ing in  all  matters  leading  up  to  the  letting 
of  a  contract  for  the  proposed  improvement, 
and  that  the  ordinance  was,  accordingly, 
enacted  by  a  two- thirds  vote  and  valid/' 

The  fact  that  a  council  member  not  only 
owns  property  which  will  be  affected  by  a 
proposed  public  improvement  but  is  one  of 
the  petitioners  for  the  improvement  does 
not  disqualify  him  to  vote  thereon.  Steckert 
V.  East  Saginaw,  22  Mich.  104;  Erie  v.  Grant, 
24  Pa.  Super.  Ct.  109.  In  the  case  first 
cited  it  was  said:  ''One  ground  of  invalid- 
ity assigned  by  the  complainants  is,  that 
two  of  the  aldermen  who  formed  a  part  of 
the  quorum  of  the  common  council  when 
important  action  waa  taken,  and  without 
whose  presence  and  votes  there  would  have 
been  no  quorum,  were  petitioners  for  th^ 
improvement,  and  owners  of  property  liable 
to  assessment  therefor.  The  votes  of  these 
aldermen,  it  is  claimed,  were  void,  and  con- 
sequently the  action  of  the  council,  to  which 
their  votes  were  essential,  was  void  also. 
We  think  this  objection  without  force.  Tlie 
action  in  question  was  legislative  in  charac- 
ter, and  the  interest  these  aldermen  had  in 
it  was  of  precisely  the  same  nature  with 
that  which  every  legislator  had  in  a  bill  he 
votes  for,  which  is  to  subject  his  property, 
in  common  with  that  of  his  fellow-citizens, 
to  taxation.  They  were  laying  down  rules 
which,  in  their  operation,  would  affect  alike 
and  impartially  their  own  interest  and  that 
of  all  others  whose  property  would  be  taxed. 
Such  an  interest  is  calculated  to  make  a  man 
careful  and  solicitous  for  the  public  interest, 
with  which  his  own  is  inseparably  connected, 
instead  of  inclining  him  to  vote  recklessly 
or  corruptly  when  burdens  are  to  follow 
which  he  must  share." 

However  in  Smith  v.  Centralia,  55  Wash. 
573,  104  Pac.  797,  it  was  held  that  an  owner 
of  property  to  be  benefited  thereby  was  not 
entitled  to  vote  as  a  member  of  the  council 
on  the  vacation  of  a  street,  the  court  saying: 
**The  ordinance  is  invalid  for  another  reason. 
A  councilman  who  cast  the  deciding  vote 
for  t^e  passage  of  the  ordinance  was  one 
of  the  petitioners  for  the  ordinance,  and  one 
of  the  persons  who  would  profit  by  its  en- 
aetment.  He  was,  therefore,  in  effect  ad- 
judicating his  own  cause,  in  violation  of  a 
maxim  as  old  as  the  law  itself." 
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Emplojineiit       Agenoiea    —    Btatutoir 
Besnlatibn  —  Validity. 

The  state,  in  the  exercise  of  its  police 
power,  could,  consistently  with  the  Federal 
Constitution,  enact  so  much  of  Mich.  Pub. 
Acts  1913,  act  No.  301,  as  provides  for  the 
licensing  of  private  employment  agencies, 
and  prescribes  reasonable  regulations  in  re- 
spect to  them,  to  be  enforced  according  to 
the  legal  discretion  of  a  commissioner,  in- 
cluding a  provision  making  it  a  misdemeanor 
to  send  one  seeking  employment  to  an  em- 
ployer who  has  not  applied  for  help. 

[See  note  at  end  oi  this  case.] 

Statutes  —  Effect  of  Partial  IsTaliditj* 

The  possible  invalidity  of  so  much  of  Mich. 
Pub.  Acts  1913,  act  No.  301,  licensing  and 
regulating  private  employment  agencies,  as 
prescribes  the  fees  which  may  be  demanded 
or  retained,  does  not  affect  the  validity  of 
other  provisions  of  the  act  from  which  the 
provision  in  respect  to  fees  is  separable. 

[See  Ann.  Cas.  1916D  9.] 

Error  to  Supreme  Court  of  Michigan. 

Criminal  action.  LeRoy  Brazee  convicted 
in  Recorder's  Court  of  City  of  Detroit  of 
violating  statute  regulating  employment 
agencies.  Judgment  afiirmed  by  Supreme 
Court  of  Michigan.  Defendant  brings  error. 
The   facts  are  stated  in  the  opinion.     Af- 

Proctor  Knott  Owens  for  plaintiff  in  error. 
Grant  Fellovos  and  David  H»  Crowley  for 
defendant  in  error. 

[341]  McReynolds,  J.— Brazee  having 
taken  out  a  license  to  conduct  an  employ- 
ment agency  in  Detroit  under  Act  301,  Pub- 
lic Acts  of  Michigan,  1913,  was  thereafter 
convicted  upon  a  charge  of  violating  its  pro- 
visions by  sending  one  seeking  employment* 
to  an  employer  who  had  not  applied  for  help. 
He  claimed  the  statute  was  invalid  upon  its 
face  because  in  [342]  conflict  with  both  state 
and  Federal  Constitutions,  and  lost  in  both 
trial  and  supreme  courts.  Now  he  insists  it  of- 
fends that  portion  of  the  Fourteenth  Amend- 
ment which  declares,  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due 
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process  of  law;  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
laws." 

The  general  purpose  of  the  act  is  well  ex- 
pressed in  its  title — "An  Act  to  provide  for 
the  licensing,  bonding  and  regulation  of  pri- 
vate   employment   agencies,   the   limiting   of 
the    amount    of    the    fee    charged    by    such 
agencies,  the  refunding  of  such  fees  In  certain 
cases,  the  imposing  of  obligations  on  persons, 
firms    or    corporations    which   have    induced 
workmen  to  travel  in  the  hope  of  securing 
employment,   charging  the   Commissioner   of 
Labor  with  the  enforcement  of  this  act  and 
empowering  him  to  make  rules  and  regula- 
tions, and  fixing  penalties  for  the  violation 
hereof."     It  provides:     "Sec.  1.     No  private 
employment  agency  shall  operate  without  a 
license  from  the  Commissioner  of  Labor,  the 
fee  for  which  is  fixed  at  $2a  per  annum  ex- 
cept   in    cities   over    two   hundred   thousand 
population,   where   it   is   $100;    this    license 
may  be  revoked  for  cause.    The  Commissioner 
is  charged  with  enforcement  of  the  act  and 
given    power  to   make   necessary   rules   and 
regulations.     Sec.  2.     A  surety  bond  in  the 
penal  sum  of.  one  thousand  dollars  shall  be 
furnished  by  each  applicant.     Sec.  3.     Every 
agency  shall  keep  a  register  of  its  patrons 
and  transactions.     Sec.  4.     Receipts  contain- 
ing full   information  regarding   the  transac- 
tions shall  be  issued  to  all  persons  seeking 
employment    who    have    paid    fees.      Sec.    5. 
"The  entire  fee  or  fees  for  the  procuring  of 
one   situation  or   job  and   for  all   expenses, 
incidental  thereto,  to  be  received  by  any  em- 
ployment   agency,    from    any    applicant    for 
employment  at  any  time,  whether  for  regis- 
tration or   other    [343]    purposes,  shall   not 
exceed    ten    per    cent    of    the    first   month's 
wages;'!  no  registration  fee  shall  exceed  one 
dollar  and  in  certain  contingencies  one-half 
of  this  must  be  returned.     Sec.  6.     "No  em- 
ployment agent  or  agency  shall  send  an  ap- 
plicant for  employment  to  an  employer  who 
has  not  applied  to  such  agent  or  agency  for 
help  or  labor;*'  nor  fraudulently  deceive  any 
applicant  for  help,  etc.     Sec.  7.     No  agency 
shall    direct   any    applicant   to    an   immoral 
resort   or   be   conducted   where   intoxicating 
liquors  are  sold.     Sec.  8.     Violations  of  the 
act   are    declared    to   be   misdemeanors    and 
punishment  is  prescribed. 

The  supreme  court  of  Michigan  held  "the 
business  ia  one  properly  subject  to  police 
regulation  and  control;"  the  prescribed  li- 
cense fee  is  not  excessive;  provisions  of  the 
state  constitution  in  respect  of  local  legisla- 
tion are  not  infringed;  and  no  arbitrary 
powers  judicial  in  character  are  conferred 
on  the  commissioner  of  labor.  But  it  did  not 
specifically  rule  concerning  the  validity  of 
limitations  upon  charges  for  services  speci- 
fied by  section  5. 
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Considering  our  former  opinions  it  seems 
clear  that  without  violating  the  Federal  Con- 
stitution a  state,  exercising  its  police  power, 
may  require  licenses  for  employment  agencies 
and  prescribe  reasonable  regulations  in  re- 
spect of  them  to  be  enforced  according  to 
the  legal  discretion  of  a  commissioner.  The 
general  nature  of  the  business  is  such  that 
unless  regulated  many  persons  may  be  ex- 
posed to  misfortunes  against  which  the  leg- 
islature can  properly  protect  them.  Wil- 
liams v.  Fears,  170  U.  S.  270,  275,  21  S.  Ct 
128,  45  U.  S.  (L.  ed.)  186;  Gundling  v. 
Chicago,  177  U.  S.  183,  188,  20  S.  Ct.  633, 
44  U.  8.  (L.  ed.)  725;  Lieberman  v.  Van 
De  Carr,  199  U.  S.  652,  562,  563,  26  S.  Ct. 
144,  50  U.  S.  (L.  ed.)  305;  Kidd,  etc.  Co. 
V.  Musselman  Grocer  Co.  217  U.  S.  461,  472, 
30  S.  a.  606,  54  U.  S.  (L.  ed.)  839;  Engel 
V.  O'Malley,  219  U.  S.  128,  136,  31  S.  Ct. 
190,  55  U.  S.  (L.  ed.)  128;  Bast  v.  Van 
Deman,  etc.  Co.  240  U.  S.  342,  365,  36  S.  Ct. 
370,  60  U.  S.  (L.  ed.)  679;  Armour  v.  North 
Dakota,  240  U.  S.  510,  513;  Ann.  Cas. 
1916D  548,  36  S.  Ct.  440,  60  U.  S.  (L.  ed.) 
771.  See  Moore  v.  Minneapolis,  43  Minn. 
418,  45  N.  W.  719;  Price  v.  People,  193  111. 
114,  61  N.  E.  844,  86  Am.  St.  Rep.  306,  55 
L.R.A.  588;  Armstrong  v.  City  Prison,  183 
N.  Y.  223,  5  Ann.  Cas.  325,  76  N.  E.  11,  2 
L.R.A.(N.S.)  859.  In  its  general  scope  and 
so  far  as  now  [344]  sought  to  be  enforced 
against  plaintiff  in  error  the  act  in  question 
infringes  no  provision  of  the  Federal  Con- 
stitution. The  charge  relates  only  to  the 
plainly  mischievous  action  denounced  by  sec- 
tion 6.  ^provisions  of  section  5  in  respect 
of  fees  to  be  demanded  or  ret4uned  are  sever- 
able from  other  portions  of  the  act  and,  we 
think,  might  be  eliminated  without  destroy- 
ing  it.  Their  validity  was  not  passed  upon 
by  the  supreme  court  of  the  state  and  has 
not  been  considered  by  us. 

The  judgment  of  the  court  below  is 

Affirmed. 

KOTE. 

'  The  reported  case  holds  that  the  imposi- 
tion of  reasonable  regulations  on  the  busi- 
ness of  operating  an  employment  agency  is 
a  legitimate  exercise  of  the  police  power  of  a 
state,  and  upholds  a  statute  requiring  a  li- 
cense, and  forbidding  under  penalty  the  send- 
ing of  an  applicant  for  employment  to  an 
employer  who  has  not  applied  to  the  agency 
for  help.  The  validity  of  certain  provisions 
as  to  license  and  registration  fees  is  not 
passed  on,  those  provisions  being  considered 
as  severable.  The  cases  involving  the  statu- 
tory regulation  of  employment  agencies  are 
collated  in  the  notes  to  People  v.  City  Prison, 
5  Ann.  Cas.  325;  Watts  v.  Com.  Ann.  Cas. 
1914B  738;  and  Eager  v.  Walker,  129  Am. 
6t.  Rep.  238. 
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V. 

VMITJBD  STATES. 

United  States  Circuit  Court  of  Appeals, 
Second  Circuit — June  18,  1914. 

216  Fed.  202. 


Criminal  Iaw  —  Reqniiitei  of  Informa- 
tion —  Verilloation. 

In  the  United  States  the  informations 
used  by  the  prosecuting  officers  are  the  in- 
formations used  by  the  attorney  general  in 
England,  and  not  those  exhibited  by  masters 
of  the  crown,  and  which  were  governed  by  4 
and  5  William  and  Mary,  c.  18;  and  as  at 
common  law  an  information  could  be  filed 
by  the  attorney  general  simply  on  his  oath 
of  office,  and  without  Terification,  the  veri- 
fication of  an  information  by  a  prosecuting 
attorney  in  this  country  is  unnecessary, 
unless  required  by  some  constitutional  or 
statutory  provision. 

[See  note  at  end  of  this  case.] 

Same. 

The  provision  of  the  Fourth  Constitutional 
Amendment  (9  Fed.  St.  Ann.  249)  that  ''no 
warrants  shall  issue  but  upon  probable  cause 
supported  by  oath  or  affirmation,"  which  is 
a  limitation  upon  the  powers  of  the  federal 
government  only,  does  not  require  an  infor- 
mation filed  by  a  district  attorney  of  the 
United  States  to  be  verified  or  supported  by 
an  affidavit  based  on  personal  knowledge  and 
showing  probable  cause,  unless  such  informa- 
tion is  made  the  basis  of  an  application  for 
a  warrant  of  arrest.  If  the  sole  {Purpose  of 
the  information  is  to  state  the  accusation,  a 
defendant  may  be  charged  and  tried  for  a 
misdemeanor  on  an  information  not  verified 
nor  so  supported. 

[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court, 
Southern  District  of  New  York. 

Criminal  action.  Oscar  J.  Weeks,  doing 
business  under  name  of  O.  J.  Weeks  k  Co., 
convicted  of  violating  food  and  drugs  act, 
and  brings  error.  The  facts  are  stated  in 
the  opinion.    Affibmbd. 

Walter  Jeffreys  Carlin  for  plainti£F  in 
error. 

H.  Snoioden  Marshall  and  Robert  Stephen- 
eon  for  defendant  in  error. 

Sitting:  Coxc,  Ward  and  Rooebs,  Circuit 
Judges. 

[292]  RooEBS,  J. — The  defendant  has  been 
convicted  of  a  crime  committed  in  violation 
of  the  Pure  Food  and  Drugs  Act,  approved 
June  aO,  1906  [Act  June  30,  1906,  c.  3915, 


34  Stat.  768;  3  Fed.  St.  Ann.  (2d  ed.)  358]. 
The  infornMition  charged  the  [293]  defend- 
ant with  having  shipped  from  New  York  City 
to  St.  Louis,  Mo.,  a  certain  article  of  food, 
labeled  in  part  as  follows: 

"Cream  thick — Serial  No.  2049 — Manufac- 
tured by  O.  J.  W^eeks  &  Co.,  New  York,  New 
York.  It  is  guaranteed  to  contain  no  gela- 
tine, gum  arable,  egg  albumen  or  similar 
article." 

This  label,  it  was  charged,  was  false  and 
misleading  and  calculated  to  mislead  and  de- 
ceive purchasers  in  that  the  article  of  food 
contained  as  one  of  its  ingredients  an  article 
similar  to  gum  arable,  to  wit,  India  gum. 
The  information  Avas  signed  by  the  United 
States  Attorney,  but  was  not  verified,  nor 
were  any  affidavits  filed  or  submitted  to  the 
court.  The  defendant  appeared  and  demurred 
to  the  information,  and  in  specification  of 
points  under  his  demurrer  alleged: 

"That  the  said  information  is  not  sup- 
ported by  a  verification  or  oath  showing  per- 
sonal knowledge  or  probable  cause." 

His  demurrer  was  overruled,  and,  being 
required  to  plead,  he  pleaded  not  guilty.  At 
the  close  of  the  trial  his  counsel  renewed  his 
motion  that  the  information  be  dismissed  for 
reasons  before  stated,  but  his  motion  was 
denied,  and  the  case  was  submitted  to  the 
jury,  and  a  verdict  of  guilty  was  rendered. 

The  question  ^e  have  to  decide,  therefore, 
is  whether  an  attorney  for  the  United  States 
can  proceed  in  the  courts  of  the  United 
States  by  information  to  prosecute  one  who 
is  alleged  to  have  committed  a  misdemeanor, 
where  the  information  is  not  verified  or  sup- 
ported by  an  affidavit  showing  personal 
knowledge  or  probable  cause. 

There  can  be  no  conviction  or  punishment 
for  a  crime  without  a  formal  and  sufficient 
accusation.  A  court  can  acquire  no  jurisdic- 
tion to  try  a  person  for  a  criminal  ofi'ense 
unless  he  has  been  charged  with  the  commis- 
sion of  the  particular  offense  and  charged  in 
the  particular  form  and  mode  required  by 
law.  If  that  is  wanting,  his  trial  and  con- 
viction is  a  nullity,  for  no  person  can  be 
deprived  of  either  life,  liberty,  or  property 
without  due  process  of  law.  The  forms  or 
modes  of  accusation  which  the  law  recog- 
nizes are:  Indictment  or  presentment  by  a 
grand  jury;  and  information  by  the  public 
prosecutor. 

The  colonists  who  came  to  this  country 
from  England  brought  with  them  the  common 
and  statute  laws  of  England  as  they  existed 
at  the  time  of  their  emigration  and  in  so 
far  as  they  were  applicable  to  the  local  cir- 
cumstances of  the  colonies  which  they  estab- 
lished. Among  the  principles  of  the  common 
law  which  they  thus  brought  were  those 
which  regulated  the  mode  of  proceeding  in 
crimial  cases:     The  law  relating  to  indict- 
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ments  and  informations  and  the  right  to 
trial  by  jury.  Prior  to  the  Declaration  of 
Independence,  various  statutes  had  abolished 
in  the  colonies  as  well  as  in  England  a  num- 
ber of  the  oppressive  provisions  of  English 
law  relating  to  criminal  trials.  Among  the 
principles  which  had  thus  been  abrogated, 
for  example,  v.as  that  which  denied  to  a  per- 
son accused  of  a  capital  crime  the  right  to 
have  compulsory  process  for  his  witnesses, 
and  that  which  withheld  from  him  the  right 
to  examine  on  oath  those  witnesses  who  vol- 
imtarily  appeared  for  him,  as  well  as  that 
which  forbade  him  the  aid  of  counsel  in 
[294]  his  defense,  except  only  as  regarded 
the  questions  of  law.  See  United  States  v. 
R«id,  12  How.  361,  363,  13  U.  S.  (L.  ed.) 
1023   (1851). 

The  proceeding  by  information  is  said  to 
have  been  unpopular  in  England  and  to  some 
extent  in  the  colonies.  But  it  has  never 
been  abolished  in  England,  although  in  some 
of  our  states  it  has  been  done.  At  the  time 
of  the  Declaration  of  Independonce  it  was  a 
familiar  mode  of  criminal  procedure  in  all 
the  colonies. 

Wlien  tlie  statute  of  3  Henry  VII  extended 
the  jurisdiction  of  the  court  of  star  chamber 
and  informations  became  restricted  in  prac- 
tice to  that  court  the  members  of  which 
were  the  sole  judges  of  the  law,  the  fact,  and 
the  penalty,  a  very  oppressive  use  was  made 
of  them  for  something  more  than  a  century, 
"so  as  continually  to  harass  the  subject  and 
shamefully  enrich  the  crown."  4  Blackstone, 
Comm.  p.  310.  And  when  the  court  of  star 
chamber  was  abolished  in  the  time  of  Charles 
I,  and  proceedings  by  information  were  again 
used  in  the  Court  of  King's  Bench,  the  preju- 
dice which  had  arisen  from  the  long  abuse 
of  informations  was  so  strong  that  it  was 
strenuously  contended  that  all  proceedings 
by  information  were  illegal  as  being  contrary 
to  the  nature  of  English  laws  and  to  Magna 
Charta.  But  the  objections  were  overruled; 
Sir  Matthew  Hale  saying: 

'That  although  in  all  criminal  oases  the 
most  regular  and  safe  way,  and  most  con- 
sonant to  the  statute  of  Magna  Charta,  is 
by  presentation  or  indictment  of  12  sworn 
men,  yet,  for  crimes  inferior  to  capital  ones, 
proceedings  might  be  by  information,  and 
this,  from  long  and  frequent  practice,  was 
certainly  established  as  the  law  of  the  land." 
5  Mod.  463;  Show.  106;  Bacon's  Ab.  Infor- 
mation, A;  2  Hawk.  P.  C.  260;  4  Black. 
Com.  310;  1  Ersk.  Speeches,  275;  State  ▼. 
Dover,  9  N.  H.  468   (1«38). 

And  the  unpopularity  of  informations  was 
not  restricted  to  the  mother  country  but,  as 
we  have  already  said,  existed  to  some  extent 
in  this  country.  Mr.  Justice  Wilson  of  the 
Supreme  Court  of  the  United  States,  and 
who  was  also  a  member  of  the  Constitutional 


Convention  of  1787,  in  the  lectures  which  he 
delivered  as  professor  of  law  in  the  Univer- 
sity of  Pennsylvania  in  1790-92,  after  calling 
attention  to  the  two  kinds  of  informations — 
those  filed  ex  officio  by  the  public  prosecutor 
and  those  carried  on  in  the  name  of  the  com- 
monwealth or  crown  but  in  fact  at  the  in- 
stance of  some  private  person  or  common 
informer — said : 

"The  first  have  been  the  source  of  much; 
the  second  have  been  the  source  of  intolera- 
ble vexation;  both  were  the  ready  tools,  by- 
using  which  Empson  and  Dudley  and  an  ar- 
bitrary star  chamber  fashioned  the  proceed- 
ings of  the  law  into  a  thousand  tyrannical 
forms.  Neither,  indeed,  extended  to  capital 
crimes;  but  ingenious  tyranny  can  torture  in 
a  thousand  shapes  without  depriving  the  per- 
son tortured  of  his  life." 

After  calling  attention  to  the  fact  that  in 
England  restraints  had  been  imposed  upon 
informations  at  the  instance  of  private  per- 
sons but  not  upon  those  filed  ex  officio  by 
the  public  prosecutor,  he  went  on  to  say: 

"By  the  Constitution  of  Pennsylvania,  both 
kinds  are  effectually  removed.  By  that  Con- 
stitution, however,  informations  are  still  suf- 
fered to  live;  but  they  are  bound  and  gagged. 
They  are  confined  to  official  misdemeanors; 
and  even  against  those  they  cannot  be  slipt 
but  by  leave  of  the  court.  By  that  [295] 
Constitution,  'no  person  shall,  for  any  in- 
dictable offense,  be  proceeded  against  crimi- 
nally by  information,'  'unless  by  leave  of  the 
court,  for  oppression  and  misdemeanor  in 
office.'"  2  Wilson's  Works  (Andrews'  Ed.) 
p.  450. 

There  seems  to  be  no  doubt  that  prosecu- 
tion by  information  is  as  ancient  as  the  com- 
mon law  itself.  The  subject  had  no  reason 
to  complain  because  this  metliod  of  prosecu- 
tion was  adopted,  for,  aa  Blackstone  (4 
Commentaries,  p.  310)  states: 

"Tlie  same  notice  was  given,  the  same  proc- 
ess was  issued,  the  same  pleas  were  allowed, 
the  same  trial  by  jury  was  had,  the  same 
judgment  was  given  by  the  same  judges,  as 
if  the  prosecution  had  been  by  indictment." 

Moreover,  it  seems  to  have  always  been  the 
rule  that  the  substantial  parts  of  the  infor- 
mation had  to  be  drawn  with  as  much  ex- 
actitude as  the  corresponding  parts  of  au 
indictment  for  the  same  offense. 

In  the  early  years  of  the  federal  govern- 
ment, informations  were  principally  used,  if 
not  exclusively  used,  for  the  recovery  of 
fines  and  forfeitures.  And  Mr.  Justice  Storv 
in  his  Commentaries  on  tlie  Constitution, 
§  1780,  published  in  1833,  said,  in  speaking 
of  informations: 

"This  process  is  rarely  recurred  to  in 
America;  and  it  has  never  yet  been  formally 
put  into  operation  by  any  positive  authority 
of  Congress  under  the  national  government^ 
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in  mere  cases  of  misdemeanors,  though  com- 
mon enough  in  civil  prosecutions  for  penal- 
ties and  forfeitures." 

But  within  the  last  60  years  prosecutions 
by  informations  have  increased  greatly  in 
the  federal  courts.  See  Ex  p.  Wilson,  114 
U.  S.  417,  425,  5  S.  Ct.  935,  29  U.  S.  (L.  ed.) 
89. 

It  appears,  as  Stephens  states  in  his  His- 
tory of  the  Criminal  Law,  vol.  1,  p.  295,  that 
from  the  earliest  times  the  law  officers  of  the 
king  accused  persons  of  offenses  not  capital 
in  his  own  court  without  the  intervention 
of  a  grand  jury.  But  the  right  to  prefer  a 
criminal  information  is  at  conunou  law  re- 
stricted to  misdemeanors. 

"At  common  law  any  information  will  lie 
for  any  misdemeanor,  but  not  for  a  felony." 
22  Cyc.  187,  and  cases  there  cited. 

The  offense  charged  in  the  information  now 
under  consideration  was  plainly  a  misde- 
meanor, and  for  more  than  200  years  in 
England  the  right  has  been  established  to 
prosecute  by  information,  and,  without  the 
sanction  of  a  grand  jury,  a  person  charged 
with  having  committed  a  misdemeanor. 

Bacon  in  his  Abridgment,  vol.  3,  635,  after 
><tating  that  an  information  differs  princi- 
pally from  an  indictment  in  that  "an  indict- 
ment is  an  accusation  found  by  the  oath  of 
12  men,  whereas  an  information  is  only  the 
allegation  of  the  officer  who  exhibits  it," 
goes  on  to  explain  that  there  were  two  kinds 
of  criminal  informations  in  use  in  England 
under  the  common -law  procedure.  The  first, 
wliich  was  for  offenses  more  immediately 
against  the  king,  was  filed,  he  says,  by  the 
Attorney  General  ex  officio  and  without  leave 
of  court.  The  second,  which  was  for  offenses 
against  private  individuals,  was  exliibited  by 
masters  of  the  crown,  and,  as  matter  of 
course,  prior  to  the  statute  of  4  and  5  Wil- 
liam and  Mary,  c.  18.  But,  after  that  stat- 
ute was  enacted,  informations  of  the  second 
class,  he  declares,  could  not  be  filed  except 
upon  leave  of  court,  and  all  such  informa- 
tions [296]  had  to  be  supported  by  the  affi- 
davit of  the  person  at  whose  suit  it  was  filed. 

In  the  United  States  it  has  been  suggested 
that  informations  brought  by  the  prosecuting 
officers  answer  to  the  informations  filed  by 
the  masters  of  the  crown,  and  which,  as 
said,  had  to  be  supported  by  affidavit  and 
not  to  the  informations  of  the  first  class  or 
those  which  related  more  immediately  to  the 
king  and  wliich  could  be  filed  without  affi- 
davit. Those  who  make  this  suggestion  rely 
upon  the  statement  found  in  Blackstone^s 
Commentaries,  vol.  4  p.  309,  where  that 
distinguished  commentator  says: 

"The  obji'cts  of  the  king's  own  prosecu- 
tions, filed  ex  officio  by  his  own  Attorney 
General,  are  properly  such  enormous  misde- 
meanors   as    peculiarly    tend    to    disturb   or 


endanger  his  government,  or  to  molest  or 
affront  him  in  the  regular  discharge  of  his 
royal  functions.  For  offenses  so  high  and 
dangerous,  in  the  punishment  or  prevention 
of  which  a  moment*s  delay  would  be  fatal, 
the  law  has  given  to  the  crown  the  power  of 
an  immediate  prosecution,  without  waiting 
for  any  previous  application  to  any  other 
tribunal,  which  power,  thus  necessary,  not 
enly  to  the  ease  and  safety,  but  even  to  the 
very  existence  of  the  executive  magistrate, 
was  originally  reserved  in  the  great  plan  of 
the  English  Constitution,  wherein  provision 
is  wisely  made  for  the  due  preservation  of 
all  its  parts.  The  objects  of  the  other  species 
of  informations  filed  by  the  master  of  the 
crown  office  upon  the  complaint  or  relation 
of  a  private  subject  ase  any  gross  and  noto- 
rious misdemeanors,  riots,  batteries,  libels, 
and  other  immoralities  of  an  atrocious  kind, 
not  peculiarly  tending  to  disturb  the  govern- 
ment (for  those  are  left  to  the  care  of  the 
Attorney  General),  but  which,  on  account  of 
their  magnitude  or  pernicious  example,  de- 
serve the  most  public  animadversion.*' 

Now  this  statement  may  seem  to  imply 
that  the  Attorney  General's  right  to  file  in- 
formations for  misdemeanors  was  not  unlim- 
ited but  was  restricted  to  misdemeanors 
which  tended  to  disturb  or  endanger  the  gov- 
ernment. But,  if  this  was  his  meaning,  it  is 
evident  that  he  was  mistaken  in  his  under- 
standing of  the  law. 

Chitty  in  his  great  work  on  the  Criminal 
Law,  p.  884,  says: 

"Informations  may  be  filed  by  the  Attorney 
General  for  any  offense  below  the  dignity  of 
felony,  which  tends,  in  his  opinion,  to  dis- 
turb the  government  or  immediately  inter- 
fere with  the  interests  of  the  public  or  tlie 
safety  of  the  crown.  He  most  frequently  ex- 
ercises this  power  in  cases  of  libels  on  gov- 
ernments or  high  officers  of  the  cro\^'n,  etc. 
He  seems,  indeed,  at  his  option  to  exact  it 
when  any  offense  occurs  which  may  thus  be 
prosecuted  in  the  crown  office.  He  may  file 
an  information  against  any  one  whom  he 
thinks  proper  to  select,  without  oath,  without 
motion  or  opportunity  for  the  defendant  to 
show  cause  against  the  proceeding.*' 

And  Cole  in  his  work  on  Criminal  Infor- 
mations, p.  9,  says  that: 

"The  Attorney  General  may  exhibit  an  ex 
officio  information  for  any  misdemeanor 
whatever.** 

And  Hawkins  in  his  Pleas  of  the  Crown, 
vol.  2,  p.  369,  says: 

"As  to  the  first  of  these  particulars,  viz., 
in  what  cases  such  informations  lie,  it  hath 
been  holden  that  the  king  shall  put  no  one 
to  answer  for  a  wrong  done  principally  to 
another,  without  an  indictment  or  present- 
ment, but  that  he  may  do  it  for  a  wrong 
done  principally  to  himself.     But  I  do  not 
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find  this  distinction  confirmed  by  experience, 
for  it  is  everyday's  practice,  agreeable  to 
numberless  precedents,  to  proceed  by  way  of 
information,  either  in  the  name  of  the  Attor- 
ney General  or  of  the  master  of  the  crown 
office,  for  offenses  of  the  former  kind,  as  for 
butteries,  cheats,  seducing  a  youi^  man 
[297]  or  woman  from  their  parents  in  order 
to  marry  them  against  their  consent,  or  for 
any  other  wicked  purpose,  spiriting  away  a 
child  to  the  plantations,  rescuing  persons 
from  legal  arrests,  perjuries,  and  suborna- 
tions  thereof,  forgeries,  conspiracies,  wheth- 
er to  accuse  an  innocent  person  or  to  im- 
poverish a  certain  set  of  lawful  traders, 
and  other  such  like  crimes  done 
principally  to  a  private  person,  as  well  as 
for  offenses  done  principally  to  the  king." 

In  Clark  on  Criminal  Procedure,  pp.  128, 
129,  it  is  said: 

"By  an  early  English  statute  (4  and  5 
William  and  Mary,  c.  18),  however,  which 
is  old  enough  to  have  become  a  part  of  our 
common  law,  if  applicable  to  our  conditions, 
it  was  provided  that  informations  by  masters 
of  the  crown  office  could  only  be  filed  by 
leave  of  court,  and  that  they  should  be  sup- 
ported by  tlie  affidavit  of  the  person  at  whose 
suit  they  were  preferred.  Tlie  law  remained 
that  informations  filed  by  the  Attorney  Gen- 
eral (and  as  already  stated  he  could  file  them 
for  any  misdemeanor)  need  not  be  verified, 
and  that  he  was  the  sole  judge  of  the  neces- 
sity or  propriety  of  filing  them.  • 
There  is  some  authority  for  the  proposition 
that  the  kind  of  information  to  be  used  at 
common  law  in  this  country  is  that  which  in 
England  was  filed  by  the  masters  of  the 
crown  office.  .  .  .  But,  by  the  better  opin- 
ion, the  other  kind  of  information  is  the  one 
in  use  with  us." 

In  Bishop's  Criminal  Procedure,  §  144,  it 
is  said: 

"In  our  states  the  criminal  information 
should  be  deemed  to  be  such,  and  such  only, 
as  in  England  is  presented  by  the  attorney 
or  solicitor  general.  This  part  of  the  Eng- 
lish common  law  has  plainly  become  common 
law  with  us.  As  with  us  the  powers  which 
in  England  were  exercised  by  the  attorney 
or  solicitor  general  are  largely  distributed 
among  our  district  attorneys,  whose  office 
does  not  exist  in  England,  the  latter  officers 
Mould  seem  to  be  entitled,  under  our  common 
law,  to  prosecute  by  information,  as  a  right 
adhering  to  their  office  and  without  leave  of 
court." 

If  it  is  true,  and  it  seems  to  be,  that  the 
district  attorneys  exercise  the  powers  which 
in  £n«;land  were  exercised  by  the  attorney 
or  solicitor  general,  then  they  are  entitled 
to  proceed  upon  information,  and  that  with- 
out leave  of  the  court  and  without  affidavit. 

It  is  necessary  to  keep  in  mind  what  Mr. 
Stephens  in  his  General  View  of  the  Crimi- 


nal Law  of  England,  p.  156,  calls  the  "most 
characteristic  principle  of  the  law  of  Eng- 
land" on  the  subject  of  criminal  procedure, 
namely,  that  in  that  country  "everyone,  with- 
out exception,  has  the  right  to  use  the 
queen's  (king's)  name  for  the  purpose  of 
prosecuting  any  person  for  any  crime."  The 
statute  (4  and  5  W.  &  M.  c.  18)  was  in- 
tended to  restrict  the  right  of  prosecution 
by  private,  and  not  public,  prosecutors. 
Prior  to  that  act  it  had  been  within  the 
power  of  any  individual  to  file  an  informa- 
tion without  disclosing  to  the  court  the 
grounds  upon  which  it  was  exhibited.  Rex 
v.  Jolliffe,  4  T.  R.  (Eng.)  290.  And  the 
meaning  of  the  statute  was  that  the  clerk 
of  the  crown  should  thereafter  file  no  infor- 
mation of  a  private  prosecutor  without  leave 
of  the  court,  and  that  the  fact  that  thert 
was  probable  cause  for  filing  it  should  be 
disclosed  in  order  that  the  court  might  know 
whether  to  grant  leave,  and  it  was  furtlier 
intended  to  preclude  the  issuance  of  process 
on  such  informations  without  recognizance. 
Comyn's  Digest,  vol.  4,  p.  558,  note  "d."  But 
there  was  no  intention  to  limit  the  right  of 
the  Attorney  General  to  prosecute  by  infor- 
mation, as  he  always  had  done.  It  was  not 
necessary  in  England,  either  before  or  after 
the  statute,  that  he  should  obtain  leave  of 
the  court  before  filing  [298]  his  information, 
and  there  was  therefore  not  the  same  reason 
why  he  should  verify  any  information  which 
he  filed.  Moreover,  he  was  acting  through- 
out under  his  oath  of  office,  and  it  was  not 
assumed  that  he  would  proceed  upon  infor- 
mation without  probable  cause. 

We  think  that  the  weight  of  authority  is 
that  in  this  country,  as  the  text-writers  as- 
sert, the  information  used  by  the  prosecuting 
officers  are  the  informations  used  by  the  At- 
torney General  in  England  and  not  those 
exhibited  by  masters  of  the  crown  and  which 
were  governed  by  4  and  6  William  and  Mary, 
c.  18.  And  as  at  common  law  an  information 
could  be  filed  by  the  Attorney  General  simply 
on  his  oath  of  office  and  without  verification, 
it  has  been  held  in  this  country  that  verifi- 
cation of  an  information  by  a  prosecuting 
attorney  is  unnecessary,  unless  required  by 
some  constitutional  or  statutory  provision. 
Long  V.  People,  135  111.  435,  26  N.  E.  851, 
10  L.R.A.  48;  People  v.  Graney,  91  Mich. 
646,  52  N.  W.  66;  State  v.  Pohl,  170  Mo. 
422,  70  S.  W.  695;  22  Cyc.  281. 

We  pass,  therefore,  to  inquire  whether 
there  is  anything  in  the  Constitution  of  the 
United  States  or  in  the  acts  of  Congress 
which  in  anv  wav  alters  the  common  law 
respecting  the  right  of  the  prosecuting  offi- 
cers of  the  government  of  the  United  States 
to  proceed  by  information  in  criminal  cases 
in  the  federal  courts. 

The  Constitution  of  the  United  States 
leaves  all  offenses  against  the  United  States 
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open  to  prosecution  by  information  except 
those  which  are  capital  or  infamous.  The 
restriction  as  to  those  offenses  is  contained 
in  the  fifth  amendment: 

"No  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  or 
naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  or  public 
danger." 

The  Supreme  Court  in  Ex  p.  Wilson,  114 
U.  S,  417,  5  S.  Ct.  935,  29  U.  S.  (L.  ed.)  89 
(1885),  authoritatively  decided  what  mean- 
ing is  to  be  attached  to  the  word  "infamous" 
in  this  connection.  The  court  held  that  a 
crime  punishable  by  imprisonment  for  a  term 
of  years  with  hard  labor  is  an  infamous 
crime.  In  the  constitutional  sense  it  is  not 
the  character  of  the  crime  but  the  nature 
of  the  punishment  which  renders  the  crime 
infamous.  The  offense  with  which  the  de- 
fendant in  this  case  is  charged  is  not  an 
infamous  one  but  one  upon  which  he  might 
be  tried  upon  information. 

The  Acts  of  Congress  not  only  have  not 
prohibited  the  use  of  informations  but  have 
on  the  contrary  expressly  authorized  their 
use  in  certain  cases.  See  section  1022  of  the 
Revised  Statutes  [2  Fed.  St.  Ann.  (2d  ed.) 
675]. 

The  fourth  amendment  to  the  Constitution 
of  the  United  States  provides  as  follows: 

"The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects 
against  unreasonable  searches  and  seizures 
shall  not  be  violated;  no  warrants,  shall 
issue  but  upon  probable  cause  supported  by 
oath  or  affirmation  and  particularly  describ- 
ing the  place  to  be  searched  and  the  persons 
or  things  to  be  seized."  (9  Fed.  St.  Ann. 
249.) 

[299]  Mr.  Justice  Story  in  his  Commenta- 
ries on  the  Constitution,  vol.  2,  §   1902,  in 
*  speaking  of  this  amendment,  states  that: 

"It  is  little  more  than  the  affirmance  of  a 
great  constitutional*  doctrine  of  the  common 
law." 

If  that  be  true,  and  if  it  also  be  true  that 
at  common  law  the  Attorney  General  could 
file  an  information  without  verification  or 
affidavit  of  probable  cause,  his  oath  of  office 
being  regarded  as  sufficient,  then  this  par- 
ticular amendment  should  not  be  regarded 
as  altering  the  lule  upon  that  subject. 

In  U.  S.  V.  Maxwell,  3  Dill.  275,  21  Int. 
Rev.  Rec.  148,  14  Am.  L.  Reg.  (N.  S.)  433, 
26  Fed.  Cas.  No.  15,750  (1875)  in  an  opin- 
ion written  by  Judge  Dillon,  it  is  said: 

"We  are  of  the  opinion,  therefore,  that 
offenses  not  capital  or  infamous  may  in  the 
discretion  of  the  court  be  prosecuted  by  in- 
formation. We  cannot  recognize  the  right  of 
the  District  Attorney  to  proceed  on  his  own 
.motion,  and  shall  require  probable  cause  of 


guilt  to  appear  by  the  oath  of  some  credible 
person  before  we  will  allow  an  information 
to  be  filed  and  a  warrant  of  arrest  to  issue. 
But  with  these  safeguards  there  is  no  more 
reason  to  fear  an  oppressive  use  of  informa- 
tion than  there  is  reason  to  fear  an  abuse 
of  the  powers  of  a  grand  jury." 

The  facts  in  that  case  were  that  prior  to 
the  term  complaint  on  oath  had  been  made 
before  a  United  States  commissioner  charg- 
ing the  defendant  with  several  violations  of 
the  internal  revenue  laws,  and  the  defendant 
was  arrested  upon  a  warrant  issued  by  the 
commissioner  and  held  to  answer  to  the  Dis- 
trict Court.  At  the  term  the  District  Attor- 
ney upon  the  said  complaint,  warrant,  and 
recognizance  moved  the  court  for  leave  to 
file  criminal  information  against  the  defend- 
ant charging  him  with  the  said  offenses, 
which  leave  was  granted  and  the  information 
accordingly  filed.  The  defendant  appeared 
and  pleaded  guilty.  Afterwards  his  counsel 
made  a  motion  in  arrest  of  judgment  upon 
the  ground  that  the  defendant  could  only  be 
punished  criminally  upon  an  indictment  and 
not  upon  an  information.  The  motion  in  ar- 
rest of  judgment  was  overruled;  the  court 
using,  in  the  course  of  its  opinion,  the  lan- 
guage already  quoted.  The  case  cannot  be 
regarded  as  holding  that  an  information 
must  be  verified.  The  court  in  a  dictum  an- 
nounced that  it  would  not  permit  an  infor- 
mation to  be  filed  and  a  warrant  of  arrest 
to  issue  without  some  evidence  being  pre- 
sented under  oath  that  probable  cause  of 
guilt  existed. 

In  U.  S.  v.  Smith,  40  Fed.  765  (1889)  in 
a  case  which  arose  in  the  Circuit  Court  for 
the  Eastern  District  of  Virginia,  Judge 
Hughes  said: 

"A  preliminary  question  raised  in  the  ar- 
gument was  whether  the  District  Attorney 
may  of  right,  by  virtue  of  his  official  prerog- 
ative, file  informations  charging  citizens  with 
offenses  brought  officially  to  his  knowledge. 
This  cannot  be  done  under  the  rules  and 
practice  of  this  court,  except  upon  previous 
complaint  under  oath,  after  opportunity  has 
been  given  the  accused  to  appear  before  the 
examining  officer,  and  to  confront  the  wit- 
nesses testifying  in  support  of  the  complaint. 
This  requisite  makes  it  necessary  that  the 
District  Attorney  shall  have  leave  from  the 
court  to  file  an  information;  and  if  it  is 
within  the  discretion  of  the  court  whether  to 
grant  the  leave  or  not,  then  the  righ  to  file  is 
not  a  perogative  of  the  prosecutor's  office,  and 
the  court  may  require  him,  before  granting 
leave,  to  bring  the  accused,  by  rule  or  other 
proceeding,  before  the  court,  to  show  cause, 
if  cause  there  be,  against  the  filing  of  the 
information." 

[300]  The  case  most  frequently  cited  in 
the  federal  courts  on  this  subject  is  that  of 
U.  S.  y.  Tureaud,  20  Fed.  621,  decided  in 
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1884  in  the  Fifth  Circuit  by  Judge  Billings 
of  the  Eastern  District  of  Louisiana.  It  was 
decided  in  that  case  that  informations  must 
be  based  upon  affidavits  which  show  probable 
cause  arising  from  facts  within  the  know!- 
edge  of  the  parties  making  them.  And  the 
court  quashed  an  information  which  was 
based  on  an  affidavit  which  read: 

"Qeorge  A,  Dice,  being  duly  sworn,  says: 
All  the  statements  and  averments  in  the 
foregoing  information  are  true,  as  he  verily 
believes." 

It  was  conceded: 

**That  under  the  usuages  of  the  government 
of  Great  Britain  this  information  belongs  to 
the  class  of  formal  accusations  whicli  could 
be  made  by  the  king  in  his  courts  without 
any  evidence  and  against  all  evidence." 

The  opinion  then  continued: 

*'But  the  adoption  of  the  fourth  amend- 
ment affected  all  kinds  and  modes  of  prose- 
cution for  crimes  or  offenses,  for  there  can 
be  no  legal  pursuit  of  accused  persons  with- 
out apprehension.  All  prosecutions  re<)uire 
warrants.  An  information,  a  suggestion  of 
a  criminal  charge  to  a  court,  is  a  vain  thin*;, 
unless  it  is  followed  by  a  capias.  Tlie  proce- 
dure by  information,  therefore,  after  it  was 
acted  upon  by  this  amendment,  lost  its  pre- 
rogative function  or  quality.  It  could  not 
thereafter  be  the  vehicle  of  preferring  any 
arbitrary  accusation — not  by  kings  because 
Nve  have  in  the  department  of  criminal  law 
no  successor  to  him,  so  far  as  he  represented 
a  right  to  institute,  if  it  pleased  him,  unsup- 
ported incriminations.  Nor  by  the  District 
Attorney,  nor  any  other  officer  of  the  United 
States,  for  the  Constitution  has  said  in  effect 
that  in  no  way  nor  manner  shall  magistrates 
or  courts  issue  warrants,  except  upon  proofs, 
which  are  to  be  upon  oath  and  make  probable 
excuse." 

What  is  said  as  to  the  necessity  for  a 
verification  of  the  information  we  think  is 
correct  in  any  case  where  the  application  for 
the  issuance  of  a  warrant  of  arrest  is  based 
on  the  information.  In  U.  S.  v.  Polite,  35 
Fed.  68  (1888),  in  the  District  Court  for 
the  District  of  South  Carolina,  it  is  said 
that: 

"Informations  must  be  based  upon  affida- 
vits which  show  probable  cause  arising  from 
facts  within  the  knowledge  of  the  parties 
making  them,  and  mere  belief  is  not  suffi- 
cient." 

In  this  case  the  information  was  not  sworn 
to,  but  accompanying  it  were  the  papers  of 
the  commissioner  who  held  the  preliminary' 
examination,  including  the  sworn  testimony 
of  the  witnesses  taken  in  the  presence  of  the 
accused.  It  was  held  that  this  was  sufficient, 
and  a  motion  to  quash  was  refused. 

In  Johnston  v.  U.  S.  87  Fed.  187,  30  C.  C. 
A.  612    (1898)    in   the  Circuit  Court  of  Ap- 
Ann,  Cas.  191 7C. — 34. 


peals  for  the  Fifth  Circuit,  the  two  preced- 
ing cases  are  referred  to  and  approved.  The 
information  was  not  sworn  to  but  was  ac- 
companied by  an  affidavit.     The  court  said: 

**The  affidavit  on  which  the  information 
was  based  was  wholly  insufficient  to  warrant 
the  arrest  and  trial  of  the  plaintiff  in  error, 
and  is  altogether  too  general  in  terms  as  to 
the  offense  against  the  United  States  said  to 
have  been  committed ;  and  it  shows  no  knowl- 
edge, information,  nor  even  belief  on  the  part 
of  the  affiant  as  to  the  guilt  of  the  party 
charged,  beyond  the  bare  statement  that 
'there  is  probable  cause  to  believe  that  the 
said  offense  has  been  committed  bv  P.  T. 
Johnston.'  HowcA'er  false  the  affidavit  mav 
be,  it  would  be  next  to  impossible  to  assign 
and  prove  perjury  upon  it." 

[301 J  In  U.  S.'v.  Baumert,  179  Fed.  735, 
742  (1910)  District  Judge  Ray,  in  a  care- 
fully prepared  opinion  said: 

**Under  the  common  law  the  information 
was  not  necessarily  verified;  but,  as  stated, 
this  led  to  abuses  and  the  adoption  of  the 
fourth  amendment  to  the  Constitution,  which 
in  legal  effect  demands  that  no  warrant  shall 
issue  upon  an  information  filed  by  the  Ignit- 
ed States  attorney,  unless  it  state  facts,  a 
crime,  etc.,  and  is  supported  by  the  oath  of 
the  officer  filing  it,  who  must  speak  from  per- 
sonal knowledge,  or  by  the  oaths  or  affirma- 
tions of  others  who  speak  from  personal 
knowledge." 

Tliere  is  nothing  in  the  opinion  rendered 
which  holds  that  an  information  must  in  all 
cases  be  verified  or  supported  by  an  affidavit 
showing  probable  cause.  But  only  that  an 
information  must  be  so  verified  or  supported 
when  an  application  for  the  issuance  of  a 
warrant  is  based  on  it.  Tlie  sole  question 
before  the  court  was  as  to  the  issuance  of 
a  warrant,  and  the  court  declined  to  direct 
its  issuance  on  an  information  made  on  the 
information  and  belief  of  the  District  Attor- 
ney alone. 

In  U.  S.  V.  Morgan.  222  U.  8.  274,  282, 
32  S.  Ct.  81,  82,  56  U.  S.  (L.  ed.)  198 
[1911],  the  Supreme  Court,  in  the  case  of 
one  prosecuted  for  a  violation  of  the  Puro 
Food  and  Drugs  Act,  said: 

''A  further  answer  is  that  as  to  this  and- 
every  other  offense  the  fourth  amendment 
furnishes  the  citizen  the  nearest  practicable 
safeguard  against  malicious  accusations.  He 
cannot  be  tried  on  an  information  unless  it 
is  supported  by  the  oath  of  some  one  having 
knowledge  of  facts  showing  the  existence  of 
probable  cause.  Xor  can  an  indictment  be 
found  until  after  an  examination  of  wit- 
nesses, under  oath,  by  grand  jurors — the 
chosen  inptruments  of  the  law  to  protect 
the  citizen  against  unfounded  prosecutions, 
whether  they  be  instituted  by  the  govern- 
n'ent  or  prompted  by  private  malice." 
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This  statement  as  to  the  necessity  of  the 
information  being  supported  by  the  oath  of 
some  one  having  knowledge  of  facts  showing 
the  existence  of  probable  cause  is  obiter  dic- 
tum. That  court  has  certainly  never  decided 
that,  under  such  circumstances  as  exist  in 
the  case  now  before  us,  no  trial  could  be  had. 

In  Foster's  Federal  Practice  {5th  ed.) 
§  494,  p.  1650,  this  usually  accurate  writer 
states  the  rule  as  follows: 

"An  information  cannot  be  filed  without 
leave  of  the  court.  ,  .  .  An  information 
must  be  supported  by  an  affidavit  showing 
probable  cause  for  the  prosecution  arising 
from  facts  within  the  knowledge  of  the  affi- 
ant, or  by  the  depositions  of  witnesses  taken 
upon  a  preliminary  examination  or  affidavits 
upon  which  a  warrant  of  arrest  against  the 
accused  was  previously  issued,  which  may  be 
sufficient." 

Tlie  limitation  imposed  by  this  amendment 
is  a  limitation  solely  upon  the  powers  of  the 
federal  government  and  not  upon  the  powers 
of  the  state  governments.  This  principle  of 
construction  was  settled  as  early  as  1833  by 
a  decision  written  by  Chief  Justice  Marshall 
in  the  leading  case  of  Barron  v.  Baltimore, 
7  Pet.  243,  8  U.  S.  (L.  ed.)  672,  and  has 
been  adhered  to  by  the  Supreme  Court  in 
numerous  cases  which  subsequently  have 
arisen.  But  in  the  constitutions  of  some  of 
the  states  a  provision  exists  similar  to  that 
embodied  in  the  fourth  amendment.  And  we 
may  briefly  inquire  as  to  the  effect  given  to 
it,  as  respects  informations,  by  the  decisions 
of  the  state  courts.  They  [302J  have  held 
in  a  number  of  cases  that  a  constitutional 
provision  similar  in  terms  to  that  embodied 
in  the  fourth  amendment  to  the  Constitution 
of  the  United  States  is  violated  if  proceed- 
ings are  had  under  an  information  which  is 
not  supported  by  the  00th  or  affirmation  of 
any  person  (Lustig  v.  People,  18  Colo.  217, 
32'Pac.  275  [1893] :  vState  v.  Gleason,  32  Kan. 
245,  4  Pac.  363  [1884];  Myers  v.  People,  67 
111.  503  [1873];  Eichenlaub  v.  State,  36  Ohio 
St.  140  [1880];  De  Graff  v.  State,  2  Okla. 
Crim.  519,  103  Pac.  538  [1909];  Thornberry 
v.  State,  3  Tex.  App.  36  [1877];  State  v. 
Boulter,  5  Wyo.  236,  39  Pac.  883  [1894]); 
but  the  state  courts  are  not  agreed  in  this 
view,  f.ome  of  them  having  reached  a  con- 
trary conclusion.  See  State  v.  Smith,  114 
La.  322,  38  So.  204  (1905)  ;  State  v.  Gugliel- 
mo,  46  Ore.  250,  79  Pac.  577,  80  Pac.  103, 
69  L.R.A.  466,  7  Ann.  Cas.  276  (1905)  ;  Ter- 
ritory V.  Cutinola,  4  N.  M.  305,  14  Pac.  809 
( 1887 ) . 

In  the  case  at  bar  the  information  was  not 
verified;  neither  was  it  supported  by  any 
affidavit.     The  information  begins: 

"Xow  comes  Henry  A.  Wise,  United  States 
Attorney  for  the  Southern  District  of  New 
York,   leave   having  been    first   had   and   ob- 


tained,  and   respectfully  informs  this   court 
that,"  etc. 

It  does  not  appear,  however,  that,  in  ob- 
taining leave  of  the  court  to  file  the  infor- 
mation, there  was  ever  presented  to  the  court 
any  complaint  under  oath  or  any  affidavit 
showing  probable  cause  to  believe  that  the 
person  accused  in  the  information  had  ever 
committed  the  offense  charged  against  him. 
If  the  fourth  amendment  makes  it  necessary 
that,  under  all  circumstances,  an  information 
must  be  verified  or  supported  by  an  affidavit 
showing  probable  cause,  then  proceedings  had 
in  the  prosecution  of  the  defendant  cannot 
be  sustained.  But  the  right  secured  to  the 
individual  by  the  fourth  amendment,  as  we 
understand  it,  is  not  a  right  to  have  the 
information,  by  which  he  is  accused  of  crime, 
verified  by  the  oath  of  the  prosecuting  officer 
of  the  government  or  to  have  it  supported  by 
the  affidavit  of  some  third  person.  His  right 
is  to  be  protected  against  the  issuance  of  a 
warrant  for  his  arrest,  except  "upon  probable 
cause  supported  by  oath  or  affirmation,"  and 
naming  the  person  against  whom  it  is  to 
issue.  If  the  application  for  the  warrant  is 
made  to  the  court  upon  the  strength  of  the 
information,  then  the  informayon  should  lx» 
verified  or  supported  by  an  affidavit  showing 
probable  cause  to  believe  that  the  party 
against  whom  it  is  issued  has  committed  the 
crime  with  which  he  is  charged.  But,  if  no 
warrant  has  issued,  no  arrest  been  made,  and 
the  person  has  voluntarily  appeared,  pleaded 
to  the  information,  been  tried,  convicted,  and 
fined,  we  fail  to  discover  wherein  any  right 
secured  to  him  by  the  fourth  amendment  has 
been  infringed.  The  fact  that  in  the  case  at 
bar  the  defendant  demurred  to  the  infor- 
mation because  it  was  not  verified,  and  then 
pleaded  not  guilty  only  after  his  objection  to 
the  demurrer  was  overruled,  does  not  affect 
the  matter.  Tliere  was  nothing  in  the  ruling 
of  the  court  that  deprived  him  of  his  constitu- 
tional right  to  have  no  warrant  issued  for  his 
arrest  '*but  upon  probable  cause  supported  by- 
oath  or  affirmation."  No  such  warrant  has 
been  at  any  time  issued,  and  no  application 
for  its  issuance  has  ever  been  so  much  as 
requested. 

[303]  The  Pure  Food  and  Drugs  Act  makes 
it  a  crime  against  the  United  States  if  any 
part  of  the  label  on  goods  sent  in  interstate 
commerce  is  false  and  misleading.  The  label 
used  on  the  goods  shipped  by  the  defendant 
guaranteed  that  the  goods  contained  "no 
gelatine,  gum  arabic,  egg  albumen  or  similar 
article."  Tlie  claim  of  the  government  is 
that,  while  the  goods  contained  no-  gum 
arabic,  they  did  contain  India  gum,  and 
India  gum  was  "similar"  to  gum  arabic. 
The  jury  found  that  this  was  so  after  being 
instructed  that,  if  thev  had  a  reasonable 
doubt  on  the  subject,  they  must  find  for  the 
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defendant.  There  was  sufficient  evidence  to 
warrant  the  submission  of  tlie  case  to  the 
jury,  and  we  And  no  error  in  the  rulings  of 
the  court. 

Judgment  affirmed. 

NOTE. 

KeeeMlty  that  CrlaaiBsl  Imformatiom 
Filed  by  Froseontinc  Attorney  Be 
under  Onth* 

Generally. 

In  State  v.  Guglielmo,  46  Ore.  250,  7  Ann. 
Cas.  976,  which  was  decided  before  the  recent 
amendment  to  the  Oregon  constitution  (see 
infra  the  subdivision,  Particular  JuriS' 
dictions),  it  was  held  that  an  information 
filed  by  a  prosecuting  officer  was  not  required 
to  be  verified,  his  official  oath  supplying  any 
oath  required  by  the  constitution.  The  fol- 
lowing recent  cases  are  to  the  same  effect: 
U.  S.  V.  Powers,  1  Alaska  187 ;  U.  S.  v.  John 
J.  Sesnon  Co.  3  Alaska  505:  State  v. 
Graham,  68  W.  Va.  248,  69  S.  E.  1010,  40 
L.R.A.(N.  S.)  924.  See  also  State  v.  Wil- 
liams, 109  Ark.  465,  161  S.  W.  159  (holding 
to  be  valid  a  statute  making  it  the  duty  of 
a  peace  officer  having  knowledge  of  a  violation 
of  the  gambling  statutes  to  give  notice  there- 
of to  a  judge  or  magistrate  who  shall  then 
issue  a  warrant  for  the  arrest  of  the  offender 
and  hold  a  summary  examination)  ;  Hurley 
V.  Com.  188  Mass.  443,  74  N.  E.  677,  3  Ann. 
Cas.  757. 

In  some  jurisdictions  an  information  is 
required  by  statute  to  be  verfied,  Emery  v. 
Stnte,  78  Neb.  547,  111  N.  W.  374,  98 
L.R.A.(N.  S.>  1124;  People  v.  Gardner,  71 
MiHC.  335,  130  N.  Y.  S.  202;  People  v.  In- 
dustrial State  School,  79  Misc.  494,  141  N.  Y. 
S.  173;  White  v.  Dunning,  8  Sask.  L.  Rep.  76, 
24  Can.  Crim.  Cas.  85,  21  Dominion  L.  Rep. 
r>28,  7  West.  W.  Rep.  1210,  30  West.  L.  Rep. 
585:  Rex  v.  Tally,  23  Can.  Crim.  Cas.  449,  8 
Alberta  L.  Rep.  453,  7  West.  W.  Rep.  1178, 
30  West.  L.  Rep.  396,  21  Dominion  L.  Rep. 
651;  Reg  v.  McNutt,  28  Nova  Scotia  377. 
Compare  Reg.  v.  McDonald,  29  Nova  Scotia 
35:  Rex  v.  Kav,  41  N.  Bruns.  05.  A  verifi- 
cation  to  an  information  filed  by  the  county 
attorney  reciting  that  the  charges  therein 
**are  true  as  he  verily  believes"  is  sufficient. 
Emery  v.  State,  78  Neb.  547,  111  N.  W.  374, 
98  L.k.A.(N.  S.)  1124.  And  it  seems  that  an 
information  sworn  to  on  the  belief  and  in- 
formation  of  the  affiant  is  sufficient.  Com. 
v.  Green,  185  Pa.  St.  641,  40  Atl.  96;  White 
v.  Dunning,  8  Sask.  L.  Rep.  76,  24  Can.  Crim. 
Cas.  85,  7  West.  W.  Rep.  1210,  30  West.  L. 
Rep.  585,  21  Dominion  L.  Rep.  528.  Compare 
People  v.  Gardner,  71  Misc.  335,  130  N.  Y.  S. 
202.    In  Rex  v.  Tally,  23  Can.  Crim.  Cas.  449, 


8  Alberta  L.  Rep.  453,  7  West.  W.  Rep.  1178, 
30  West.  L.  Rep.  396,  21  Dominion  L.  Rep. 
651,  it  was  said  that  in  no  case  is  it  neces- 
sary to  reswear  an  information  after  an 
amendment,  if  the  amendment  is  of  such  a 
nature  only  that  it  merely  gives  greater 
particularity  or  certainty  to  the  charge  and 
does  not  amount  to  the  laying  of  a  new 
charge,  i.  e.,  a  charge  of  a  different  kind  of 
offense  or  of  a  similar  offense  at  a  time  or 
place  materially  different  from  that  first 
alleged.  Compare  Reg.  v.  McNutt,  28  Nova 
Scotia  377 

In  other  jurisdictions  an  information  must 
be  founded  on  an  affidavit.  Cantwell  v.  State, 
27  Ind.  505;  Morris  v.  State,  2  Tex.  App. 
502;  Scott  V.  State,  9  Tex.  App.  434;  Robert- 
son V.  State,  25  Tex.  App.  529,  8  S.  W.  659: 
Neiman  v.  State,  29  Tfex.  App.  360,  16  S.  W. 
253;  Jennings  v.  State,  30  Tex.  Crim.  428, 
18  S.  W.  90;  Abbey  v.  State,  55  Tex.  Crim. 
232,  115  S.  W.  1191 ;  Mendoz  v.  State,  56  Tex. 
Crim.  65,  118  S.  W.  1031;  Montgomery  v. 
State,  60  Tex.  Crim.  303,  131  S.  W.  1087; 
Germany  y.  State,  62  Tex.  Crim.  276,  Ann. 
Cas.  19i3C  477,  137  S.  W.  130;  Compton  v. 
State,  71  Tex.  Crim.  7,  158  S.  W.  515; 
Murphy  v.  State,  73  Tex.  Crim.  75,  164  S.  W. 
1.  And  the  affidavit  must  be  sworn  to  by  a 
person  competent  as  a  witness.  Thomas  v. 
State,  14  Tex.  App.  70.  The  subsequent  filing 
of  an  affidavit  will  not  cure  the  want  of  one 
accompanying  the  information  when  the  lat- 
ter is  filed.  Moore  v.  State,  (Tex.)  105  S.  W. 
817.  To  the  same  effect  see  Abbey  v.  State. 
55  Tex.  Crim.  232,  115  S.  W.  1191;  Carroll 
v.  State,  56  Tex.  Crim.  78,  118  S.  W.  1031. 
It  is  error  for  the  district  attorney  to  cor- 
rect the  aflidavit  without  leave  of  court  bv 
adding  the  jurat  thereto  after  the  defend- 
ant has  been  arrested  and  placed  under  bond 
Montgomery  v.  State,  60  Tex.  Crim.  303,  131 
S.  W.  1087'. 

Particular  Jurind  let  tons. 

In  the  United  States  courts  the  practice 
seems  to  be  that  an  information  may  be 
filed  by  the  prosecuting  officer  on  his  oath  of 
office  and  without  verification  where  no  war- 
rant of  arrest  is  asked  for  on  the  infor- 
mation. U.  S.  V.  Adams  Express  Co.  230  Fed. 
531.  And  see  the  reported  case.  See  also  U. 
S.  V.  Schallinger  Produce  Co.  230  Fed.  290. 
Compare  U.  S.  v.  Morgan,  222  U.  S.  274,  32 
S.  Ct.  81,  56  U.  S.  (L.  ed.)  198.  (explained 
in  the  reported  case)  ;  U.  S.  v.  Wells,  225 
Fed.  320.  "But  a  verification  of  some  kind  is 
no  doubt  indispensable  under  the  fourth 
amendment  to  the  constitution,  where  a  war- 
rant of  arrest  is  sought  or  applied  for."  U. 
S.  V.  Schallinger  Produce  Co.  230  Fed.  290. 
See  also  U.  S.  v.  Wells,  225  Fed.  320.  And  a 
warrant  cannot  be  issued  on  an  information 
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verified  on  the  information  and  belief  of  the 
United  States  attorney.  U.  S.  v.  Baumert, 
179  Fed.  735.  In  U.  S.  v.  Schallinger  Produce 
Co.  supra,  an  information  stating  that  it 
was  on  the  oath  of  persons  named  in  the  an- 
nexed atlidavits,  tlie  affidavits  being  sworn 
to  before  one  not  liaving  authority  under 
the  laws  of  the  United  States  to  adminis- 
ter oaths  in  connection  with  criminal 
prosecutions,   was   held    to   be    insufficient. 

In  Colorado  it  is  provided  by  statute 
(Mills  Ann.  Stat.  §  1432h)  that  where  a 
preliminary  examination  has  not  been  had 
or  where  it  has  been  waived  the  district 
attorney  may  file  an  information  on  the 
affidavit  of  any  person  having  knowledge  of 
the  commission  of  the  offense.  This  act  is 
not  in  derogation  of  section  seven  of  the  Bill 
of  Rights  providing  that  no  warrant  to  seize 
any  person  shall  issue  without  probable 
cause,  supported  by  oath  or  affirmation 
reduced  to  writing.  Ratcliff  v.  People,  22 
Colo.  75,  43  Pac.  553.  But  a  compliance 
with  the  statute  is  necessary  to  meet  the 
requirements  of  the  state  constitution. 
Ausmus  V.  People,  47  Colo.  167,  19  Ann. 
Cas.  491,  107  Pac.  204.  No  verification  of 
the  information  is  required  where  there  has 
been  a  preliminary  examination  or  a  waiver 
tliereof.  Ratcliflf  v.  People,  22  Colo.  75,  43 
Pac.  553.  The  information  cannot  be  attack- 
ed on  the  ground  that  the  person  who 
verified  it  did  not  have  personal  knowledge 
of  the  commission  of  the  offense  charged. 
Wickman  v.  People,  41  Colo.  345,  93  Pac.  478. 
In  Illitiois  it  is  provided  by  statute 
(Kurd's  Stat.  1909,  c.  37,  p.  207,' that  "all 
offenses  cognizable  in  county  courts  must  be 
prosecuted  by  information  of  the  state's 
attorney,  attorney  general  or  some  other 
person;   and  .     .     when  an  information 

is  presented  by  any  person  other  than  the 
state's  attorney  or  attorney  general,  it  shall 
be  verified  by  affidavit  of  such  person." 
Samuel  v.  People,  164  III.  379,  45  N.  E.  728; 
People  V.  Viskniskki,  255  111.  384,  90  N.  E. 
621,  affirming  1C9  111.  App.  230;  Giroux  v. 
People,  132  III.  App.  562;  Hall  v.  People, 
134  111.  App.  559;  People  v.  Xelson,  150 
111.  App.  595.  See  also  People  v.  Montgom- 
ery, 271  111.  580,  111  N.  E.  578,  affirming 
194  111.  App.  483;  People  v  Armond,  172 
III.  App.  489;  People  v.  Blum,  172  111. 
App.  493;  People  v.  Lee,  185  III.  App. 
452.  In  People  v.  Viskniskki,  supra,  it 
was  contended  by  the  plaintiff  in  error 
that  the  statute  was  unconstitutional  but 
it  was  held  that  the  question  was  waived 
by  the  act  of  the  plaintiff  in  error  in  remov- 
ing the  case  from  the  trial  court  to  the  ap- 
pellate court.  In  People  v.  Zlotnicki,  246 
111.  186,  92  X.  E.  81b,  it  was  held  that  the 
verification  of  an  information  prosecuted  by 
a  person  other  than  the  state's  attorney  or 


attorney  general  could  not  be  applied  to  the 
information  as  subsequently  amended.  To 
the  same  effect  see  People  ▼.  See,  185  IlL 
App,   452. 

In  Missouri  it  is  provided  by  statute  that 
"all    informations    shall    be    signed    by    the 
prosecuting  attorney  and  be  verified  by  hi» 
oath  or  by  the  oath  of  some  person  compe- 
tent to  testify  as  a  witness  in  the  case,  or 
be  supported  by  the  affidavit  of  such  person 
which  sliall  be  filed  with  the  information." 
Rev.  Stat.  1909,  §  5057;  StaU  v.  Brown,  181 
Mo.  192,  79  S.  VV.  1111;  State  v.  Lawhom, 
250  Mo.  293,  157  S.  W.  344;  State  v.  Zehnder, 
182  Mo.  App.  176,  168  S.  W.  666.     See  also 
State  V.   Webster,   200   Mo.   558,   105   S.   W. 
705;  State  v.  Sa^ssaman,  214  Mo.  695,  114  S. 
W.     509.       A     verification     by     the     prose- 
cuting   attorney     may     be    on     information 
and  belief.     Rev.  Stat.  1909,  §  5057;  State  v. 
Swearengin,   234   Mo.    549,    127    S.   W.   880; 
State   V.    Ander.3on,   2o2   Mo.  83,   158   S.   W. 
817;    State   v.   O'Kelley,   121   Mo.  App.    178, 
98  S.  \V.  804 ;  SUte  v.  McCoy,  140  Mo.  App. 
395,  124  S.  W.  78:   State  v.  Clark,  158  Mo. 
App.  489,   138   S.   \V.  894;   State  v.  Rotter, 
193  Mo.  App.  110,  181   S.  W.   1158.  But  an 
information    sworn    to    on    the    information 
and  belief  of  a  private  person  is  insufficient. 
State  V.  McCoy,  140  Mo,  App.  305,  124  S.  W. 
78;  State  v.  Clark,  158  ^lo.  App.  489,  138  S. 
W.  894.     And  so  an  information  filed  by  the 
prosecuting  attorney  is  insufficient  where  it 
is   based    on    an    affidavit    sworn    to    on    the 
"best  knowledge,  information  and  belief*'  of 
the  affiant.     State  v.  Simpson,  136  Mo.  App. 
664,  118  S.  W.  1187.     An  information  charg- 
ing the  commission  of  the  offense  in  various 
wavs   inconsistent   with   one  another   in   the 
several   counts   is   insufficient  if   it   contains 
but  one  verification.     State  v.  Weyland,  126 
Mo.   App.  723,   105  S.  W.  660,  distinguished 
in  SUte  v,  Jaeger,  240  Mo.  1,  144  S.  W.  103, 
adopting  opinion   157  Mo.  App.  328,  138  S. 
W.  345.     It  seems  that  a  verification  to  an 
information    certified    under    the    hand    and 
aeal  of  a  notary  public  but   not   signed   by 
the  prosecuting  attorney   is  sufficient.  State 
V.   Zehnder,    182   Mo,   App.    161,    168   S.    W. 
661.     Ajid  the  want  of  a  verification  to  the 
information   may  be  waived   by  the  defend- 
ant.    State  V.  Brown,  181  Mo.  192,  79  S.  W. 
1111.  It  has  been  held  that  an  information 
was    improperly    verified    where    there    was 
filed  with  it  as  a  verifying  affidavit  the  veri- 
fied   complaint    on    which    the    preliminary 
examination  was  had  before  a  justice  of  the 
peace.    State  v.  jwawhorn,  250  Mo.  293,  157  S. 
W.     344.       Under     the     statute      (Revised 
Statutes  1899,  §  2481)    permitting  an  infor- 
mation to  be  amended  bv  leave  of  court  be- 
fore  the  trial  wlien  it  can  be  done  without 
prejudice    to    the    substantial    rights   of    the 
defendant  an  informaticm  need  not  be  reveri- 


fied    after   it  has   been 

Darling,  216  Mo.  45D,  115  S.  W.  1002,  120 
Am.  St.  Rep.  526,  23  L.R.A.(N.  S.)  272. 
Before  the  amendment  of  the  state  consti- 
tution in  1900  which  authorized  prosecutions 
for  felony  by  information,  an  information 
filed  in  a  circuit  court  for  the  prosecution 
of  a  misdemeanor  was  required  to  be 
verified  by  the  oath  of  the  prosecuting  at- 
torney or  some  other  person  competent  to 
testify,  or  be  supported  by  the  affidavit  of 
.such  person.  State  v.  Pruett  CI  Mo.  App. 
156.  And  tlie  verification  of  a  private 
person  was  not  sufficient  if  he  was  not 
competent  to  testify  in  the  case.  State  v. 
Kirschner,  23  Mo.  App.  349.  The  statute 
does  not  require  an  information  filed  by  tlie 
prosecuting  attorney  before  a  justice  of  the 
peace  to  be  verified,  the  practice  in  courts  of 
that  nature  being  the  same  as  formerly. 
State  V.  Webster,  206  Mo.  558,  105  S.  W. 
705;  State  v.  Maupin,  71  Mo.  App.  54; 
State  V.  O'Kelley,  121  Mo.  App.  178,  98  S. 
W.  804;  State  v.  Simpson,  126  Mo.  App. 
169,  103  S.  W.  502.  See  also  State  y.  Ost- 
mann,    123   Mo.   App.    114,    100   S.   W.    696. 

In  Xorth  Dakota  it  has  been  held  that  an 
information  tiled  by  the  state*s  attorney  and 
verified  on  information  and  belief  only  is 
sufficient,  where  it  appears  that  prior  to 
the  issuance  of  the  warrant  a  complaint 
sworn  to  positively  was  filed.  State  v.  Gott- 
lieb. 21  N.  D.  179,  129  N.  W.  460;  State  v. 
Lesh,  27  N.  D.  165,  145  N.  W.  829. 

In  Ohio  an  information  filed  in  the  pro- 
bate court  for  the  prosecution  of  a  mis- 
demeanor need  not  be  sworn  to.  The  affidavit 
on  which  the  warrant  of  arrest  is  founded 
is  sufficient  to  sustain  the  information. 
Oberer  v.  State,  28  Ohio  Cir.  Ct.  Rep.  620. 

In  Oklahoma  it  is  provided  by  statute 
(Snyder's  Comp.  Laws,  §  6644)  that  "all 
informations  shall  be  verified  by  the  oath 
of  the  prosecuting  attorney,  complainant  or 
some  other  person."  This  section  was 
adopted  when  felonies  could  be  prosecuted 
only  by  indictment  and  relates  to  misde- 
meanors only.  Ex  p.  Flowers,  2  Okla. 
Criro.  430,  101  Pac.  860;  Salter  v.  State, 
2  Olcla.  Crim.  464,  102  Pac.  719,  25  L.RA. 
(N.S.)  60;  Snapp  v.  State,  2  Okla.  Crim. 
515,  103  Pac.  653;  DeGraff  v.  State,  2  Okla. 
Crim.  519,  103  Pac.  538;  Drake  v.  State, 
2  Okla.  Crim.  643,  103  Pac.  878;  Cox  v. 
State,  3  Okla.  Crim.  129,  104  Pac.  1074, 
105  Pac.  369:  Moss  v.  State,  4  Okla.  Crim. 
247,  111  Pac.  950;  In  re  Talley,  4  Okla. 
Crim.  398,  112  Pac.  36,  31  L.R.A.(N.S.) 
805;  Davis  v.  State,  4  Okla.  Crim.  508,  113 
Pac.  220;  Heacock  v.  State,  4  Okla.  Crim. 
606,  112  Pac.  949.  In  Salter  v.  State,  su- 
pra, a  statute  permitting  informations  veri- 
fied by  the  court  attorney  to  be  verified  on 
his   information  and  belief  was   held  to   be 
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amended.      State    v.       invalid  as  not  furnishing  the  probable  cause 

supported    by    oath    or    affirmation    as    re- 
quired  by  the   state   Bill  of  Rights  for  the 
arrest  of  a  person.     To  the  same  effect  see 
Ex  p.  Flowers,  2  Okla.  Crim.  430,  101  Pac. 
860;   Snapp  v.  State,  2  Okla.  Crim.  515,  103 
Pac.  553;   De  Graff  v.  State,  2  Okla.  Crim. 
519,  103  Pac.  538;   Drake  v.  State,  2  Okla. 
Crim.   643,  103  Pac.  878.     But  the  want  of 
a  verification,  or  a  defect  therein,  is  waived 
by  pleading  to  the  information.     In  re  Tal- 
ley,   4    Okla.    Crim.    308,    112    Pac.    36,    31 
L.R.A.  (N.S.)      805,     ovtrruling     Salter      v. 
State,  2  Okla.  Crim.  464,  102  Pac.  719,  139 
Am.    St.   Rep.    935,   25   L.R.x\.(N.S.)    60,   on 
this  point;  Muldrow  v.  State,  4  Okla.  Crim. 
324,   111   Pac.  656;    Blair  v.  State,  4  Okla 
Crim.  359,  111  Pac.  1003;     In  re  Crawford,  4 
Okla.    Crim.    XIII,    112    Pac.    41.      See   also 
Bowes  V.  State,  7  Okla.  Crim.  316,  126  Pac. 
580.     And  an   information  properly  verified 
on  its  face  cannot  be  set  aside  on  a  showing 
that  the  affiant  had  no  personal  knowledge 
of   the   matter   to   which   he   swore   in   veri- 
fying it.     Moss  V.  State,  4  Okla.  Crim.  247, 
111  Pac.  950;  Munn  v.  State,  5  Okla.  Crim. 
245,   114   Pac.   272.     On   the  amendment   of 
an  information  it  must  be  reverified.     Hub- 
bard   V.    Territory,    20    Okla.    764,    95    Pac. 
217;   Hazelton  v.  State,  8  Okla.  Crim.   184, 
126    Pac.    703.     There    is   no   constitutional 
or   statutory   requirement   that   informations 
charging  a  felony  shall  be  verified,  the  con- 
stitutional provision  requiring  a  showing  of 
probable  cause  supported  by  oath  or  affirma- 
tion  to   authorize  the  arrest   and   detention 
of  the  accused  being  met  by  the  preliminary 
complaint   required    by    the    statute.      In    re 
Crawford  4  Okla.  Crim.  XIII,  112  Pac.  41; 
In   re   Taley,   4   Okla.   Crim.   398,    112   Pac. 
36,  31  L.R.A.(N.S.)    805;   Davis  v.  State,  4 
Okla.   Crim.  508,  113  Pac.  220;    Heacock  v. 
State,    4    Okla.    Crim.    606,    112    Pac.    949; 
Henson    v.    State,    5    Okla.    Crim.    201,    114 
Pac.    630;    Martin   v.    State,    5    Okla.    Crim. 
355,    114    Pac.    1112;    Gunnells   v.    State,    7 
Okla.    Crim.    98,    122    Pac.    264;    Hughes   v. 
State,    7    Okla.    Crim.    117,    122    Pac.    554; 
Brown  v.  State,  9  Okla.  Crim.  382,  132  Pac. 
359.     'There  is  no  constitutional   or   statu- 
tory requirement  in  this  state  that  informa- 
tions  charging   a   felony  be   verified   at   all. 
As   to   felonies,   the   constitutional   provision 
for   a  showing  of  probable  cause  supported 
by  oath  or  affirmation,  to  authorize  the  ar- 
rest and  detention  of  the  accused,   is  fully 
met  (1)  by  the  verified  complaint  filed  with 
the  examining  magistrate  as  provided  for  by 
section   6577   of   Snyder's   Comp.   Laws,   and 
(2)  by  the  evidence  taken  under  oath  in  the 
accused's    preliminary    examination    as    re- 
quired by  section  30,  art.  2  of  the  state  con- 
stitution, and  by  his  being  held  to  answer 
by  the  magistrate,  or  by  the  fact  that  the 
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accused  waived  such  preliminary  examina- 
tion, thereby  admitting  the  existence  of  prob- 
able cause  to  believe  him  guilty  sufficient  to 
w&rraut  his  formal  accusation  and  trial." 
In  re  Talley,  4  Okla.  Crim.  398,  112  Pac. 
36.  But  in  Henson  v.  State,  6  Okla.  Crim. 
201,  114  Pac.  630,  it  was  said:  "However, 
in  the  absence  of  a  statute,  as  a  matter  of 
good  form  and  practice,  prosecuting  attor- 
neys should  verify  informations  in  felony 
cases,  at  least  upon  information  and  belief." 

In  Oregon  it  was  held  in  State  v.  Gugliel- 
mo,  46  Ore.  250,  7  Ann.  Cas.  976,  79  Pac. 
577,  80  Pac.  103,  69  L.R.A.  466,  that  an 
information  filed  by  a  district  attorney  was 
not  required  to  be  verified,  the  official  oath 
of  the  officer  supplying  the  oath  or  affirma- 
tion required  by  the  state  Bill  of  Rights. 
Since  the  decision  of  that  case  an  amendment 
to  the  state  constitution  was  adopted  (June 
1,  1908;  Oregon  Const.  Art.  VII,  §  18) 
which  provides  that  "no  person  shall  be 
charged  in  any  circuit  court  with  the  com- 
mission of  any  crime  or  misdemeanor  de- 
fined or  made  punishable  by  any  of  the  laws 
of  this  state,  except  upon  indictment  found 
by  a  grand  jury." 

In  Washington  in  the  case  of  State  v. 
Pepoon,  62  Wash.  635,  114  Pac.  449,  it  was 
contended  that  an  information  was  insuffi- 
cient because  it  did  not  set  forth  that  its 
averments  were  on  the  oath  of  the  prosecut- 
ing attorney.  In  answering  this  contention 
the  court  said:  "Conceding  the  demand  of 
the  statute  to  be  as  contended  for  by  learned 
counsel  for  appellant,  we  think  the  require- 
ments have  been  fully  met  by  the  informa- 
tion. It  is  true  that  the  prosecuting  attor- 
ney docs  not  say  in  words  that  he  makes  the 
statements  under  oath,  but  he  takes  his  oath 
that  he  is  the  prosecuting  attorney,  and 
that  the  information  is  true,  and  that  it  is 
made  for  the  reason  that  the  grand  jury  is 
not  in  session.  The  facts  upon  which  the  in-, 
formation  is  based  are  certainly  set  forth  in 
the  information,  the  truth  of  which  is  sworn 
to,  and  the  information  thereby  becomes  a 
part  of  the  affidavit,  which  it  is  claimed  the 
law  demands."  In  State  v.  Clark,  58  Wash. 
128,  107  Pac.  1047,  an  information  was  held 
to  be  sufficient  as  against  the  objection  that 
it  was  improperly  verified  where  it  appeared 
that  the  deputy  clerk  of  the  superior  court 
signed  the  name  of  the  clerk  to  the  jurat 
by  himself  as  deputy. 
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Confliet  of  Laws  —  Personal  fltatua  — 
Iiegitlmaey. 

Under  Civ.  Code  Cal.  1872,  §  1387,  legiti- 
matizing the  isaue  of  marriages  null  in  law, 
children  of  a  bigamous  marriage  born  in  Cal- 
ifornia are  entitled  to  their  father's  share 
in  the  estate  of  his  sister  dying  intestate 
domiciled  in  Connecticut,  since  the  personal 
status  as  to  legitimacy  established  by  another 
state  should  be  recognized  in  Connecticut  un- 
less violating  some  positive  law  of  the  state, 
contravening  its  established  public  policy,  or 
offending  against  good  morals ;  while,  had  the 
mother  of  the  children  been  a  deceased  sister 
of  the  intestate,  instead  of  their  father  a 
brother,  their  right  to  share  would  have  been 
complete  under  Connecticut   law. 

[See  note  at  end  of  this  case.] 

Ulesitlinaoy  —  Inl&eritanoo  —  From  or 
tliroiigli  Mother. 

It  is  the  law  in  Connecticut  that  a  child 
born  out  of  wedlock  is  the  child  of  its  mother, 
capable  of  inheriting  from  her  and  through 
her. 

[See  Ann.  Cas.  1914D  577.] 

Appeal  from  Superior  Court,  Litchfield 
county:  Reed,  Judge. 

Proceeding  for  distribution  of  estate. 
Florence  Moore  et  al.,  plaintiffs,  and  Robert 
P.  Saxton  et  al.,  defendants.  From  judgment 
rendered,  plaintiffs  appeal.    AFFiBMioy. 

[165]  Ruth  Deborah  Richards,  a  resident  of 
the  town  of  Winchester  in  this  State,  died  in- 
testate on  January  r2th  1914,  leaving  person- 
al estate  and  no  husband,  decendants 
brothers,  sisters,  or  parents.  Her  estate  is 
in  process  of  settlement  in  the  Court  of 
Probate  for  the  district  of  Winchester  and  is 
ready  for  distribution.  That  court  passed 
its  order  and  decree  ascertaining  and  deter- 
mining the  heirs  and  distributees,  from 
which  order  and  decree  this  appeal  was  taken. 

Three  sisters  of  the  decedent  predeceased 
her,  each  leaving  a  child  or  children  who  still 
survive.  A  brother,  Charles  Plat  Saxton, 
also  died  before  her,  leaving  three  children 
by  an  unlawful  and  bigamous  marriage  with 
one  Emma  Byrne,  to  wit:  Robert  P.  Sa.xton, 
Myra  A.  Watson  and  Hazel  E.  LeDuc. 
Charles  Piatt  Saxton  was  first  marrietl,  in 
the  State  of  New  York,  in  1871.  to  a  woman 
who  survived  him,  and  from  whom  he  was 
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never  divorced.  Their  only  child  died  in 
infancy.  On  December  29th,  1877,  Saxton, 
still  remaining  a  resident  of  Now  York, 
entered  into  a  bigamous  marriage  in  Hobo- 
ken,  New  Jersey,  with  Emma  Byrne.  Fol- 
lowing the  marriage  they  lived  together  as 
man  and  wife  during  the  remainder  of  his 
life,  first  in  New  York,  then  in  several  other 
places  to  which  his  business  carried  him,  and 
finally  in  California,  where  they  became 
domiciled  in  1884  and  remained  domiciled 
until  1898.  He  died  at  Reno,  Nevada,  Feb- 
ruary 24th,  1899.  His  three  children  by 
Emma  Byrne  were  all  born  during  the  time 
that  they  were  domiciled  in  California,  the 
first  in  1885  and  the  last  in  1888. 

Emma  Byrne  married  Saxton  in  entire 
good  faith,  and  without  any  knowledge  of 
his  prior  and  existing  marriage,  and  neither 
she  nor  her  children  had  any  knowledge  of 
the  situation  until  the  question  [166]  arose 
about  the  time  of  the  proposed  distribution 
of  Mrs.  Richard's  estate.  The  intestate  and 
various  members  of  her  family,  including  the 
appellants,  have  always  recognized  Emma 
Byrne  as  Saxton's  wife  and  their  children  as 
their  lawful  children. 

By  the  law  of  California,  as  it  existed  at 
the  time  of  the  birth  of  the  children  to  Sax- 
ton and  Emma  Byrne  and  still  exists,  the 
issue  of  all  marriages  deemed  null  in  law  or 
dissolved  by  divorce  are  legitimate,  and  by 
the  laws  of  the  State,  where  they  still  reside, 
they  would  be  Saxton's  legal  representatives. 
The  Court  of  Probate  found  that  these  chil- 
dren were  entitled  to  have  distributed  to  and 
between  them  in  equal  proportion  one  fourth 
of  the  intestate's  estate  to  wit,  one  twelfth 
thereof  to  each,  and  ordered  distribution  ac- 
cordingly and  the  Superior  Court  confirmed 
that  action. 

Wilbur  O.  MoMchester,  Howard  F.  Landon, 
and  Thomas  M.  Losie  for  appellants. 

John  H.  Buck  and  Anson  T,  MvCook  for 
appellees. 

PaEyncB,  C.  J. — By  the  law  of  California, 
in  which  State  their  parents  were  domiciled 
at  the  time  of  their  birth,  the  children  of 
Charles  Piatt  Saxton  and  Emma  Bvrne  were, 
at  birth,  legitimate.  By  a  statute  of  that 
State  enacted  in  18M)  and  still  in  force,  the 
is6ue  of  marriages  null  in  the  law  are  declar- 
ed legitimate,  and  the  courts  of  that  State 
have  determined  that  this  provision  is  ap- 
plicable to  the  issue  of  marriages  null  be- 
cause bigamous.  Laws  of  California,  1850, 
p.  188,  §  2;  Civil  Code  of  California.  1872,  § 
1387;  Graham  v.  Bennet,  2  Cal.  503.  Their 
personal  status  as  legitimates  thus  establish- 
ed is  one  which  we  ought  to  recojrnize  [167] 
unless  such  recognition  would  violate  some 
positive   law   of   this   State,   contravene  our 
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establishf^d  public  policy,  or  offend  against 
good  morals.  Vanbuskirk  v.  Hartford  F.  Ins. 
Co.  14  Conn.  583,  586;  Guarantee  Trust, 
etc.  Deposit  Co.  v.  Philadelphia,  etc.  R.  Co. 
69  Conn.  709,  720,  38  Atl.  792.  38  L.R,A.  804 ; 
Cristilly  v.  Warner,  87  Conn.  461,  463,  88 
Atl.  711,  51  L.R.A.(N.  S.)  415;  Gildersleeve 
v.  Gildersleeve,  88  Conn.  689,  695,  Am.  Cas. 
1916B  920,  92  Atl.  684. 

We  have  no  positive  law  which  would  be 
violated  by  a  recognition  of  the  California 
status  of  these  children.  The  last-named 
gi'ound  for  non-recognition  is  but  a  sub- 
division of  the  larger  matter  of  public  policy. 
Minor  on  Conflict  of  Laws,  §  9.  Tlie  question 
of  recognition  in  the  present  ca^e  thus  be- 
comes narrowed  down  to  one  as  to  whether 
any  public  policy  of  ours  would  be  thereby 
contravened. 

As  bearing  upon  this  question,  it  ia  indeed 
true  that  we  have  no  law  upon  the  subject  of 
legitimacy,  written  or  unwritten,  to  the  same 
effect  as  that  of  California  in  question,  and 
quite  likely  also  true  that  public  opinion  in 
this  State  would  not  be  favorable  to  the  en- 
actment of  such  a  law,  fixing  and  defining  the 
status  of  the  offspring  of  parents  domiciled 
here.  But  that  does  not  furnish  the  test  to 
be  applied  in  determining  whether  or  not 
recognition  should  be  given  to  the  status 
acquired  under  the  laws  of  another  juris- 
diction. If  it  were,  the  principle  of  comity 
between  States  and  nations  would  become  one 
of  much  narrower  application  than  it  is. 
The  inquiry,  whose  answer  should  determine 
whether  recognition  should  be  accorded  by  us 
to  the  status  of  persons  elsewhere  acquired, 
is  whether  or  not  there  is  any  important 
matter  of  public  policy  here  prevailing  which 
would  be  contravened  by  such  recognition. 

Touching  this  inquiry,  as  applicable  to  the 
present  situation,  it  is  to  be  noted  that 
recognition  of  the  legitimacy  of  these  children 
does  not  involve  a  recognition  of  [168]  the 
lawfulness  of  their  parents'  relations  or  con- 
donation of  their  fault.  It  concerns  only  the 
rights  of  the  innocent  offspring.  It  is  further 
to  be  noted  that  the  foreign  law  dealt  with 
is  not  one  legitimatizing  illegitimates,  but 
one  creating  a  legitimate  status  at  birth. 
The  claim  for  non-recognition  is  one  which 
contends  that  we  should  deny  recognition  of 
legitimacy  to  those  who  were  born  legitimate 
by  the  law  of  the  place  of  the  domicil  of  their 
parents  at  their  birth,  and  for  that  matter, 
although  that  may  not  be  legally  important, 
the  place  of  their  present  domicil.  It  is  to 
be  noted  again  that  legitimacy  is  by  the 
California  statute  predicated  upon  a  mar- 
riage in  form.  It  is  only  where  the  parents 
have  entered  into  a  marriage  in  form  that  the 
issue  are  made  legitimate. 

Our  public  policy  is  one  which  insists  upon 
the  existence  of   the   marriage   relation   be- 
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tween  the  parents  as  a  coiulition  precedent  to 
the  production  of  issues  wliich  society  and  the 
law  will  recognize  as  legitimate.  We  have 
long,  in  the  interests  of  good  morals  and  for 
the  safeguarding  of  social  purity  and  the 
sanctity  of  the  home  and  family,  insisted 
upon  that  condition.  But  we  have  not  con- 
sidered it  either  contrary  to  good  morals  or 
an  invasion  of  the  sanctity  of  the  home  and 
family,  or  as  contrary  to  public  policy,  to  re- 
store children  born  out  of  wedlock  to  a  legit- 
imate status  and  the  full  ejoyment  of  the 
rights  of  legitimacy.  By  statute  such 
diildren  become  legitimate  upon  the  subse- 
quent marriage  of  their  parents.  General 
Statutes,  §  390.  From  early  times  we  have 
recognized  that  a  child  born  out  of  wedlock 
was  the  child  of  its  mother  and  capable  of 
inheriting  from  her  and  through  her.  Katon 
V.  Eaton,  88  Conn.  269,  279,  91  Atl.  191.  In 
this  our  position  has  been  unique  among 
common-law  jurisdictions  in  its  liberality 
and  considerate  treatment  of  the  illegitimate, 
and  by  it  we  have  emphasized  that  it  was  not 
the  policy  [169]  of  our  law  to  visit  the  sins 
of  the  parents  upon  their  innocent  children, 
nor  our  belief  that  such  a  course  was  de- 
manded in  the  interests  of  good  morals  or 
sound  social  conditions.  The  legislation  of 
California  in  question  deals  with  other  con- 
ditions, but  differs  from  our  law  in  degree 
rather  than  in  kind.  It  is  similar  in  kind  in 
that  it  makes  legitimates  of  children  born 
out  of  lawful  wedlock  and  recognizes  an  in- 
heritable quality  in  them.  Is  its  difference 
in  degree,  relating  as  it  does  solely  to  chil- 
dren born  of  marriage  in  form,  such  as  to 
make  it  so  offensive  to  good  morals  or  public 
policy  as  established  among  us  that  we  are 
called  upon  in  self-protection  to  say  that  we 
should  withhold  recognition  of  the  status 
which  these  children  had  at  birth,  and  have 
always  enjoyed  in  the  State  of  their  nativity 
and  residence?  Had  the  mother  of  these  chil- 
dren been  a  deceased  sister  of  the  intestate, 
instead  of  their  father  a  brother,  their  right  to 
a.  share  in  the  latter's  estate  would  have  been 
complete  under  our  law.  Eaton  v.  Eaton,  88 
Conn.  269,  91  Atl.  191.  Is  there  so  wide  a 
difference  between  inheritance  through  the 
father  and  through  the  mother,  and  in  the 
matter  of  recognition  of  the  relation  of 
parent  and  child'  between  children  and  father 
and  children  and  mother,  that  it  should  be 
held  to  be  subversive  of  good  morals  and  in 
contravention  of  public  policy  to  countenance 
a  foreign  law  accomplishing  in  the  one  case 
what  we  do  in  the  other? 

However  that  may  be,  there  is  a  larger  and 
more  far-reaching  consideration  of  public 
policy  involved,  and  one  which  should  make 
us  hesitate  to  ignore  the  status  acquired  by 
these  children  at  birth  in  California,  save 
tinder  press  of  much  stronger  considerations 


than  any  existing  in  this  case,  viewed  in 
whatever  aspect.  The  matter  of  personal 
status  lawfully  acquired  in  one  jurisdiction 
is  a  thing  which,  especially  as  between  the 
States  of  this  country,  ought  not  to  be  light- 
ly interfered  [170]  with  or  ignored.  Minor, 
in  his  Conflict  of  Laws,  page  212,  in  dis- 
cussing this  subject  in  connection  with  leg- 
itimacy and  adoption,  remarks  that  it  would 
be  in  the  highest  degree  inconvenient  if  a 
status  of  such  a  sort,  once  established,  were 
liable  to  fluctuate  and  change  with  time, 
place  and  circumstance,  and  adds  that  when 
these  relations  have  been  once  established  by 
proper  law  they  remain,  save  in  rare  cases, 
fixed  and  unchangeable,  into  whatever  coun- 
try the  party  may  wander,  or  wheresoever 
the  question  may  arise.  The  conditions  are 
so  rare  justifying  non-recognition  that  often 
text-writers  and  courts  state  the  duty  of 
recognition  of  personal  status  once  acquired 
in  one  jitrisdiction,  by  another,  in  general 
terms  and  without  noticing  the  existence  of 
exceptional  cases  arising  from  exceptional 
(conditions.  1  Wharton  on  Conflict  of  Laws, 
p.  552;  Miller  v.  Miller,  91  N.  Y.  315,  320, 
43  Am.  Rep.  669. 

Minor's  observation,  that  a  policy  of  non- 
recognition  in  matters  of  legitimacy,  save  for 
grave  and  weighty  reasons,  would  be  in  the 
highest  degree  inconvenient,  is  a  moderate 
one.  It  would  be  not  only  inconvenient^  but 
also  would,  with  the  shifting  conditions  and 
uncertainties  created,  lead  to  unfortunate 
inequalities  and  positive  injustice.  Legit- 
imacy and  the  right  of  inheritance  would 
be  subject  to  fluctuation  according  as  the 
person  or  a  decedent  chanced  to  be  domi- 
ciled in  this  or  that  place.  They  would  be  de- 
pendent upon  boundary  lines.  One  who  wa^ 
a  legitimate  child  residing  cme  side  of  an 
imaginary  line  constituting  a  State  boundary 
would  be  liable  to  find  himself  branded  as  a 
bastard  should  he  remove  across  that  line. 
In  the  one  place  he  would  be  entitled  to  in- 
herit from  or  through  his  father;  in  the 
otlier,  not.  In  the  one  place  his  life  would 
be  free  from  stain:  in  the  other  the  stain  of 
illegitimacy  would  be  cast  upon  him.  In 
respect  to  these  matters,  uniformity  of 
status,  following  the  person  wherever  one 
[171]  is,  is  of  prime  importance,  and,  in 
the  interest  of  society,^  it  should  not  be  per- 
mitted to  give  place  to  unstable  and  shifting 
conditions,  save  under  circumstances  which 
furnish  strong  and  cogent  reasons  for  such 
a  course. 

The  Superior  Court  did  not  err  in  confirm- 
ing the  order  of  the  Court  of  Probate  as- 
certaining the  heirs  and  distributees  of  the 
intestate  estate,  and  directing  that  distri- 
bution of  one  fourth  of  such  estate  be  made 
in  equal  shares  between  them  to  Robert  P. 
Saxton,  Myra  R.  Watson  and  Hazel  E.  LeDuc 
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as  the  I^al  r^resentativea  of  Charles  Piatt 
Saxton,  deceased;  that  is,  one  twelfth  of  said 
estate  to  each  of  them. 

There  is  no  error. 

In  this  opinion  Thayer  and  Beach,  JJ., 
concurred;  Boraback  and  Wheeler,  JJ.,  dis- 
santed. 
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Generally* 

The  general  rule  that,  since  every  juris- 
diction has  the  right  to  fix  for  itself  the 
status  of  persons  under  its  sovereignty, 
personal  status  is  to  be  determined  according 
to  the  law  of  the  domicil  is  applicable  to  the 
status  of  a  person  as  legitimate  or  illegiti- 
mate in  the  absence  of  some  countervailing 
consideration.  Thus  it  was  said  in  Mund  v. 
Rehaume,  51  Colo.  129,  Ann.  Cas.  1913A  1243, 
that  the  law  of  the  domicil  "made  the  insured 
a  legitimate  child,  which  status  remained 
with  him  through  life  wherever  he  went." 
See  also  the  reported  case.  So  in  the  case  of 
In  re  Goodman,  17  Ch.  D.  (Eng.)  266,  it  was 
said:  "The  status  of  a  person,  his  l^^itimaey 
or  illegitimacy,  is  to  be  determined  every- 
where by  the  law  of  the  country  of  his  origin 
— the  law  under  which  he  was  born.  .  .  . 
The  family  relation  is  at  the  foundation  of 
all  society,  and  it  would  appear  almost  an 
axiom  that  the  family  relation,  once  duly 
constituted  by  the  law  of  any  civilized  ctmn- 
try,  should  be  respected  and  acknowledged 
by  every  other  member  of  the  great  com- 
munity of  nations.  England  has  been  for 
centuries  a  country  of  hospitality  and  com- 
merce. It  has  opened  its  shores  to  thous- 
ands of  political  refugees  and  religious  exiles, 
fleeing  from  their  enemies  and  persecutors. 
It  has  opened  its  ports  to  merchants  of  the 
whole  world,  and  has  by  wise  laws  induced 
and  encouraged  them  to  settle  in  our  marts. 
But  would  it  not  be  shocking  if  such  a  man, 
seeking  a  home  in  this  country,  with  his  fam- 
ily of  legitimated  children  should  Und  that  the 
English  hospitality  was  as  bad  as  the  worst 
form  of  the  persecution  from  which  he  had 
escaped,  by  destroying  his  family  ties,  by  de- 
claring that  the  relation  of  father  and  child 
no  longer . existed,  that  his  rights  and  duties 
and  powers  as  a  father  had  ceased,  that  the 
child  of  his  parental  affection  and  fond  pride. 
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whom  he  had  taught  to  love,  honor,  and  obey 
him,  for  whom  he  had  toiled  and  saved,  was 
to  be  thenceforth,  in  contemplation  of  the 
law  of  his  new  country,  a  fatherless 
bastard?" 

But  since  the  question  of  legitimacy  most 
frequently  arises  with  reference  to  the  in- 
heritance of  real  property,  the  rule  hereto- 
fore stated  is  deemed  in  some  jurisdictions 
to  vield  to  that  which  makes  the  law  of  each, 
jurisdiction  controlling  with  respect  to  the 
right  to  inherit  realty  therein.  See  the  fol- 
lowing subdivision  of  this  note.  A  distinc- 
tion between  the  status  of  legitimacy  and  the 
capacity  to  inherit  was  suggested  in  the  lead- 
ing case  of  Boe  v.  Vardill,  9  Bligh  N.  S.  32, 
West  500,  4  Jur.  1076,  7  CI,  &  F.  895,  7  Eng. 
Rep.  (Reprint)  1308,  wherein  it  was  said: 
"Admitting  for  the  sake  of  argument,  and  we 
are  not  called  upon  to  give  our  opinion  om 
that  point,  that  B  legitimate  in  Scotland  la 
to  be  taken  to  be  legitimate  all  over  the  world, 
the  question  still  recurs  whether,  for  the  pur- 
pose of  constituting  him  an  heir  to  land  in 
England  something  more  is  necessary  to  be 
proved  on  his  part  than  such  legitimacy."" 
A  similar  suggestion  was  made  obiter  in  Van 
Horn  V.  Van  Horn,  107  la.  247,  77  N.  W. 
846,  45  L.R.A.  93. 

Yet  another  complication  is  introduced 
by  the  fact  that  the  validity  of  a  marriage 
between  the  parents  of  the  person  in  question, 
is  often  determinative  of  his  original  le- 
gitimacy, or  his  subsequent  legitimation. 
In  such  a  case,  the  validity  of  the  marriage 
is  governed  by  the  law  of  the  place  where  it 
is  contracted  and  not  by  that  of  the  place 
where  legitimacy  resulting  from  it  is  as- 
serted. The  Lauderdale  Peerage,  L.  R.  10 
App.  Cas.  (Eng.)  692;  Franklin  v.  Lee,  30^ 
Ind.  App.  31,  62  N.  E  78;  I.«eonard  v.  Bras- 
well,  99  Ky.  528,  36  S.  W.  684,  36  L.R.A.  707 ; 
Jackson  v.  Jackson,  82  Md.  17,  33  Atl.  317^ 
.34  L.R.A.  773;  Van  Voorhis  v.  Brintnall, 
86  N.  Y.  18,  40  Am.  Rep.  505;  Stack  v.  Stack, 
6  Dem.  (N.  Y.)  280;  Matter  of  Hall.  61  App. 
Div.  266,  70  N.  Y.  S.  406;  Smith  v.  Tliornton, 
5  W.  X.  C.  (Pa.)  372,  25  Pittsb.  Leg.  J.  173; 
Ilazzard's  Estate,  13  Phila.  (Pa.)  335,  37 
Leg.  Int.  133.  And  see  Loring  v.  Thorndike, 
5  Allen  (Mass.)  257.  In  Jackson  v.  Jackson, 
supra,  in  distinguishing  the  eases  holding 
that  the  effect  of  a  subsequent  marriage  to 
legitimate  children  born  out  of  wedlock  is 
governed  by  the  lex  rei  sitae  (see  infra,  the 
subdivision  View  that  Lex  Rei  Sitae 
Qoverns)  the  court  said:  "Assuming  there 
was  no  religious  ceremony  proved  or  attempt- 
ed to  be  proved,  as  there  was  not,  it  has  been 
insisted  with  great  zeal  and  earnestness  that 
even  if  the  marriage  found  by  the  verdict  of 
the  jury  to  have  been  contracted  and  con- 
summated in  Pennsylvania  were  valid  by  the 
laws  of  that  state,  yet  the  legitimacy  of  the 
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appellee,  who  was  bom  in  Pennsylvania, 
where  her  parents  then  lived,  must  be  deter- 
mined, not  by  the  laws  of  that  state,  but  by 
the  law  of  Maryland;  and  that  if,  therefore, 
the  marriage  were,  by  reason  of  the  failure  to 
show  there  had  been  some  religious  ceremony, 
one  that  would  not  on  that  account  have  been 
valid  under  the  statutes  of  Maryland,  the 
issue  of  such  a  marriage  would  in  Maryland 
be  illegitimate  even  though  the  marriage  of 
which  that  issue  was  the  fruit  were  conceded 
to  be  perfectly  valid  in  the  state  where  it 
was  contracted  and  consummated.  And  the 
case  of  Doe  on  the  demise  of  Birtwhistle  v. 
Vardill,  5  B.  &  C.  438,  was  much  pressed 
upon  us  to  support  that  view.  But  that  case 
and  others  founded  on  the  same  settled 
principle  are  clearly  distinguishable  from  the 
case  at  bar.  It  is  a  maxim  as  old  as  the  com- 
mon law  tliat  haeres  legitinvua  eat  quern 
nnptiae  demonstrant.  A  marriage,  if  valid 
where  solemnized,  is,  in  general,  valid  every- 
where, and  of  necessity  the  offspring  of  that 
marriage  would  be  treated  as  legitimate 
wherever  the  marriage  itself  would  be  regard- 
ed as  valid.  But  a  local  statute  which  makes 
an  illegitimate  child,  or  a  child  born  out  of 
wedlock,  legitimate  upon  certain  prescribed 
conditions,  such  as  the  subsequent  marriage 
of  the  parents  and  the  recognition  of  a  child 
as  theirs,  can  have  no  extraterritorial 
operation,  and  therefore  cannot  give  to  such 
child  in  another  jurisdiction  an  inheritable 
status  not  accorded  to  it  bv  the  law  of  the 
latter  jurisdiction." 

In  Adams  v.  Adams,  154  Mass.  290,  28  N. 
E.  260,  13  L.R.A.  275,  an  exception  to  the 
foregoing  rule  was  asserted,  the  court  say- 
ing: "The  rule  that  the  status  of  the  domicil 
is  the  status  everywhere  must  yield  when  the 
status  is  constructed  on  principles  which 
are  contrary  to  those  which  are  generally 
recognized,  or  which  can  be  admitted  by  the 
law  of  the  forum  resorted  to.  See  Ross  v. 
Ross,  129  Mass.  234.  We  should  agree  with 
the  English  decisions  so  far  as  this,  that  the 
fact  that  a  marriage  has  taken  place  on  the 
iaith  of  a  previous  divorce  does  not  preclude 
an  inquiry  by  the  courts  of  another  state  into 
the  capacity  of  the  divorced  party,  and  thus 
into  the  validity  of  the  divorce,  or  a  denial 
of  the  validity  of  the  marriage  if  the  divorce 
is  one  which  would  be  decreed  void  if  it  were 
directly  in  issue.  A  purely  voluntary  con- 
tract of  marriage  cannot  be  allowed  to 
impart  a  conclusive  character  to  a  decree 
which  before  could  have  been  examined." 
See  to  the  same  effect  Olmsted  v.  Olmsted, 
190  X.  Y.  458,  83  N.  E.  569,  123  Am.  St.  Rep. 
585,  and  the  decision  of  the  Federal  Supreme 
Court  in  the  same  case  (216  U.  S.  386, 
30  S.  Ct.  292,  54  U.  S.  (L.  ed.)  530,  25 
L.R.A.(N.S.)  1292),  wherein  it  was  held  that 
the  full  faith  and  credit  clause  was  not  in- 


fringed by  the  holding  of  the  New  York  court. 
And  see  Shaw  v.  Gould,  L.  R.  3  H.  L. 
(Eng.)  55.  Compare  Matter  of  Hall,  61 
App,  Div.  266,  70  N.  Y.  S.  406. 

Another  exception  was  asserted  in  Green- 
how  V.  James,  80  Va.  636,  56  Am.  Rep.  603, 
wherein  the  court  held  that  a  marriage  in 
another  jurisdiction  between  a  white  person 
and  a  negro,  though  valid  in  the  state  where 
it  was  performed,  would  not  be  recognized 
as  legitimizing  previously  born  children  in  a 
jurisdiction  wherein  such  marriages  were 
criminal,  the  court  saying:  **I  have  quoted 
thus  largely  from  the  authorities  to  show 
that  the  capacity  to  enter  into  the  marriage 
contract,  being  one  of  the  essentials  of  the 
contract,  must  be  governed  by  the  law  of  the 
domicil,  and  that  whether  the  rule  which  re- 
quires that  a  marriage  valid  where  celebrat- 
ed is  valid'  everywhere  else  arises  out  of  all 
the  comity  between  nations  or  ew  debito  ftu- 
iitiaey  yet  that  it  can  have  no  application  to 
a  marriage  contract  entered  into  in  a  foreign 
country  in  contravention  of  the  public  policy 
and  statutes  of  the  country  of  their  domicil 
which  pronounces  a  marriage  between  then 
not  only  'absolutely  void*  but  criminal." 

In  Fenton  v.  Livingstone,  3  Maoq.  H.  L, 
(Sc.)  497,  5  Jur.  (N.  S.)  1183,  it  was  held 
that  the  Scotch  courts  would  consider  as 
illegitimate  the  issue  of  a  marriage  performed 
in  England  which  was  unlawful  both  in 
England  and  in  Scotland,  though  the  parents 
were  both  dead,  and  for  that  reason  under 
the  law  of  England  the  illegitimacy  of  til* 
issue  could  not  be  asserted. 

As  to  RtglU  to  Inhertk* 

I^fTBODUCTOBY. 

The  question  of  legitimacy  ordinarily 
arises  in  connection  with  the  right  to  inherit, 
and  when  not  dependent  on  the  validity  of  a 
marriage  (see  supra,  the  subdivision 
Generally/)  must  necessarily  depend  on  the 
effect  of  an  act  of  legitimation  by  the  father. 
The  precise  question  presented  in  the  great 
majority  of  the  cases  is  therefore  the  law 
by  which  a  court  in  passing  on  the  right  to 
inherit  property  will  determine  the  suf- 
ficiency of  an  alleged  legitimation  of  a  claim- 
ant. The  cases  are  in  inextricable  conflict. 
One  line  of  decisions  adheres  to  the  rule 
that  the  lex  rei  tiitae  is  always  determinative. 
Another  line  of  American  cases  holds  that  a 
valid  legitimation  establishes  a  status  of 
legitimacy  which  gives  the  right  to  inherit 
in  a  jurisdiction  wherein  the  legitimation 
would  not  have  been  valid.  The  English 
cases  present  a  doctrine  somewhat  different 
from  either,  depending  on  considerations  not 
wholly  applicable  in  tlie  United  States.  Tlie 
cases   are    further   complicated   by   the   fact 
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that  the  property  to  be  distributed  is  ordi- 
narily situated  at  the  last  domicil  of  the 
father,  and  consequently,  the  leaf  rei  sitae 
and  the  lex  domioilii  deacendentia  being  iden- 
tical, it  is  not  always  possible  to  determine 
with  certainty  which  rule  the  court  intends 
to  apply. 

View  that  Lex  K£i  Sitae  Govebns. 

The  view  that  the  question  of  legitimacy 
is,  for  the  purpose  of  determining  the  right 
to  inherit,  to  be  decided  in  all  cases  according 
to  the  leaf  rei  sitae  is  maintained  in  a  num- 
ber of  jurisdictions.  Lingen  v.  Lingen,  45 
Ala.  410;  Williams  v.  Kimball,  35  Fla.  49, 
16  So.  783,  48  Am.  St.  Rep.  238,  46  L.R.A. 
746;  Stoltz  v.  Doering,  112  111.  234;  Hall  v. 
Gabbert,  213  111.  208,  72  N.  E.  806 ;  Franklin 
V.  I>ee,  30  Ind.  App.  31,  62  N.  E.  78;  Van 
Horn  V.  Van  Horn,  107  la.  247,  77  N.  W. 
846,  45  L.R.A.  93;  Leonard  v.  Braswell,  99 
Ky.  528,  36-  S.  W.  684,  36  L.R. A.  707 ;  Bar- 
num  V.  Barnum,  42  Md.  251;  Smith  v.  Derr, 
34  Pa.  St.  126,  75  Am.  Dec.  641.  See  also 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  (Ky.)  460,  22 
Am.  Dec.  41;  Jackson  v.  Jackson,  82  Md.  17, 
23  Atl.  317,  34  L.R.A.  773;  State  v.  McDon- 
ald, 59  Ore.  520,  317  Pac.  281.  See  also  the 
English  cases  cited  infra  in  the  sulxlivision 
Other  Yieics  which  while  based  on  a  different 
theory  reach  under  some  circumstances  an 
identical  result. 

The  ground  on  which  the  foregoing  view  is 
based  was  stated  in  Williams  v.  Kimball,  35 
Fla.  49,  16  So.  783,  48  Am.  St.  Rep.  238,  46 
L.R.A.  746,  as  follows:  *'The  effect  of  this 
[the  opposite]  contention  would  be  that  the 
capacity  of  a  person  to  inherit  real  estate 
in  this  state  would  depend  not  upon  our 
laws,  but  upon  the  varying  statutes  of  per- 
haps a  hundred  or  more  different  states  or 
countries  in  which  the  claimants  of  the  es- 
tate might  reside.  In  such  a  state  of  the 
law,  one  a  resident  citizen  of  the  state  w^ould 
be  excluded  as  an  heir,  but  would  be  entitled 
to  share  in  the  estate  if  he  accidentally  lived 
over  the  border  line  of  an  adjoining  state." 

So  in  Leonard  v.  Braswell,  99  Ky.  528,  36 
S.  W.  684,  36  L.R.A.  707,  it  was  said :  "We 
shall  not  attempt  to  combat  the  proposition 
made  by  learned  counsel  that  the  lex  loci 
contractus  governs  and  determines  the  valid- 
ity of  the  marriage,  and  if  valid  when  con- 
summated, it  must  be  held  valid  everywhere; 
and,  if  invalid,  a  like  result  follows.  This 
doctrine  cannot  be  controverted,  and  the  rule 
must  be  conceded  to  be  that  the  law  of  the 
place  of  the  marriage  will  generally  govern 
as  to  the  legitimacy  or  illegitimacy  of  the 
offspring.  There  is  then  no  difference  be- 
tween the  court  and  counsel  as  to  this  well- 
settled  doctrine,  but  the  appellees  maintain 
they  are  made  legitimate  by  the  Kentucky 


statute,  which  reads:  'The  issue  of  an  ille- 
gal or  void  marriage  shall  nevertheless  be 
legitimate,  except  the  issue  of  an  incestuous 
marriage,  the  marriage  between  a  white  per- 
son and  a  negro  or  mulatto,  shall  not  be 
legitimate.*  That  every  state  lias  the  power 
and  the  right  to  pass  its  own  laws  of  de- 
scent counsel  admit,  but  insists  that  this 
applies  only  where  the  marriages  take  place 
within  the  borders  of  the  state  passing  such 
laws;  and,  if  within  its  borders,  can  deter- 
mine the  status  of  the  children  or  their  right 
to  inherit.  It  seems  to  us  the  confusion  in 
this  case  arises  from  the  failure  to  distin- 
guish between  the  validity  of  a  marriage  and 
the  right  of  the  offspring  of  that  marriage 
to  inherit  from  their  parents  or  collateral 
kindred.  The  law  of  the  state  where  the 
realty  is  located  determines  the  mode  of 
alienation  or  descent,  and,  as  to  personalty, 
it  passes  under  the  law  of  the  domicil  of  the 
owner.  The  state  of  Kentucky  in  the  exer- 
cise of  its  sovereign  power  has  not  attempted 
by  the  statute  making  certain  children  legiti- 
mate to  validate  marriages  that  were  void 
where  celebrated." 

In  Lingen  v.  Lingen,  45  Ala.  410,  in  de- 
nying effect  to  a  legitimation  under  the  laws 
of  France,  it  was  said:  "Unless  the  common 
law  as  to  the  rights  and  capacities  of  ille- 
gitimate persons  has  been  changed  by  our 
legislation,  so  as  to  enable  such  persons  to 
inherit  property  in  this  state  by  virtue  of  an 
act  of  legitimation  done  in  a  foreign  coun- 
try, the  complainant  is  entitled  to  no  relief 
in  this  case.  Blackstone  says,  'a  bastard  may 
be  made  legitimate  and  capable  of  inheriting 
by  the  transcendent  power  of  an  act  of  par- 
liament, and  not  otherwise,  as  was  done  in 
the  case  of  John  of  Gant's  bastard  children 
by  a  statute  of  Richard  the  Second.*  Wend- 
ell's Blackstone,  459.  By  the  laws  of  this 
state,  a  bastard  may  inherit  from  his  mother, 
but  not  from  his  father.  Rev.  Code,  §  1894. 
So,  too,  the  Revised  Code  provides  two  ways, 
and  only  two,  by  which  Illegitimate  children 
may  bo  legitimized  in  this  state.  Section 
2404  says,  'the  marriage  of  the  mother  and 
reputed  father  of  a  bastard  child  renders  it 
legitimate,  if  recognized  by  the  father  as  his 
child.*  Marriage,  however,  without  recogni- 
tion, is  not  sufficient.  This  is  one  way.  By 
section  2405,  it  is  provided  that  'the  father 
of  a  bastard  child  may  legitimate  it,  and 
render  it  capable  of  inheriting  his  estate,  by 
making  a  declaration  in  writing,  attested  by 
two  witnesses,  setting  forth  the  name  of  the 
child  proposed  to  be  legitimated,  its  sex,  its 
supposed  age,  and  the  name  of  the  mother; 
and  that  he  thereby  recognizes  it  as  his  child 
and  capable  of  inheriting  his  estate,  real  and 
personal,  as  if  born  in  wedlock;  the  declara- 
tion being  acknowledged  by  the  maker,  before 
the  probate  judge  of  the  county  of  his  resi* 
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dence,  or  its  execution  proved  by  the  attest- 
ing witnesses,  filed  in  the  office  of  the  probate 
judge,  and  recorded  on  the  minutes  of  his 
court,  has  the  effect  to  legitimate  such  child.* 
This  is  the  other  ^vay,  and  the  only  way,  by 
which  the  father  of  a  bastard  child  can  legit- 
imate it  by  his  own  act,  and  make  it  capable 
if  inheriting  his  property  in  this  state. 
There  is  no  law  in  this  state  that  gives  va- 
lidity to  an  act  of  legitimation  in  a  foreign 
country,  or  even  in  a  sister  state;  conse- 
quently the  incapacity  of  the  complainant^s 
illegitimacy  still  remains,  and  is  a  fatal  ob- 
jection to  his  claim  to  share,  with  the  defend- 
ants, the  estate  of  his  deceased  father  in 
Alabama." 

In  Hall  V.  Gabbert,  213  111.  208,  72  N.  E. 
806,  the  court  said:  "A  citizen  of  our  state, 
possessed  of  real  estate  in  it,  has  died  intes- 
tate, and  the  question  is,  to  whom,  under  our 
statute,  does  his  property  descend?  The  law 
says  it  shall  descend  to  his  children.  It  rec- 
ognizes that  he  may  have  two  classes  of  chil- 
dren: legitimate  children  and  illegitimate 
children.  It  also  recognizes  that  by  the 
doing  of  certain  acts  the  illegitimate  child 
may  become  legitimate,  and  then  he  will  have 
but  one  class,  and  between  the  class  of  legiti- 
mates there  is  no  distinction  of  right  of 
descent  or  inheritance.  As  we  view  the  law, 
it  is  immaterial  what  the  laws  of  Indiana 
or  Ohio,  or  any  other  country,  are  or  were. 
We  look  to  our  own  law  and  read  it  as  it 
is  written;  then  to  the  facts,  and  if  the  facts 
bring  the  claimant  within  our  law  then  he 
is  entitled  to  its  benefit*,  whatever  may  be 
his  status  elsewhere.  We  do  not  find  in  our 
law  the  requirements  that  the  father  shall 
acknowledge  the  child  during  the  lifetime  of 
\he  mother,  nor  do  we  find  that,  in  order  to 
make  an  acknowledgment  such  as  will  legiti- 
mate the  child,  the  law  of  the  domicil  of  the 
father  at  the  time  of  the  birth  of  the  child 
must  have  recognized  such  form  of  legitima- 
tion. In  a  republic  consisting  of  as  many 
independent  commonwealths  as  does  ours, 
with  each  commonwealth  invested  with  the 
power  of  determining  the  rules  of  descent 
and  heirship  within  its  borders  and  with  the 
people  constantly  changing  from  one  to  the 
other,  if  we  should  be  called  upon  to  deter- 
mine the  rights  of  descent  of  real  estate  in 
our  own  state  by  the  legal  status  of  claim- 
ants as  affected  by  the  laws  of  other  states, 
any  rules  that  we  might  attempt  to  adopt 
would  be  both  unsettled  and  uncertain." 

In  Bamum  v.  Barnum,  42  Md.  251,  it  was 
said  of  a  legislative  legitimation  in  another 
jurisdiction:  *'But  it  is  contended,  that  not- 
withstanding there  may  have  been  no  mar- 
riage between  Dr.  Barnum  and  Caroline  But- 
ler, yet,  by  the  operation  of  the  act  of  the 
legislature  of  Arkansas,  before  referred  to, 
John  R.  Barnum  was  rendered  legitimate,  as 


if  a  valid  marriage  had  taken  place,  and  wa» 
therefore  capable  of  taking  whatever  right 
that  would  or  could  devolve  on  any  legiti- 
mate child  of  his  father;  that  the  act  was 
retroactive,  and  related  back  to  the  time  of 
the  birth  of  the  child  declared  to  be  heir. 
In  this,  however,  we  do  not  agree  with  the 
counsel  of  the  claimants.  As  we  have  seen, 
the  act  makes  no  reference  to  any  marriage^ 
and  in  no  sense  could  operate  to  confirm  any 
defective  or  imperfect  marriage.  Its  opera- 
tion does  not  even  depend  upon  the  fact  that 
John  R.  Barnum  was  the  child  of  Richard 
Barnum.  It  simply,  by  force  of  the  law  it- 
self, and  not  of  the  circumstances  of  birth 
or  relationship,  gave  to  John  R.  Barnum  a 
personal  status,  with  capacity  to  inherit  from 
Richard  Barnum  as  heir.  This  act  could 
have  no  extraterritorial  operation  whatever, 
except  as  to  any  rights  that  may  have  been 
acquired  under  it,  in  the  state  of  Arkansas. 
As  to  such  rights  they  would  be  respected 
everywhere.  Sto.  Confl.  L.  sees.  101,  102. 
But  as  to  capacity  to  acquire  property  be- 
yond the  state  passing  the  act,  by  virtue  of 
the  particular  status  given  the  party,  that 
the  legislature  could  not  confer.  Even  if  the 
act  had  professed  to  legitimate  John  R.  Bar- 
num, without  reference  to  previous  marriage, 
it  could  have  no  operation  here,  and  no 
rights  involved  in  this  case  could  be  affected 
bv  it." 

Even  in  the  jurisdictions  wherein  the  fore- 
going rule  obtains  it  is  confined  to  the  de- 
scent of  real"  property,  and  the  l&c  domicHU 
deseetuientis  governs  the  question  of  legiti- 
macy as  aflTecting  the  distribution  of  per- 
sonalty. Ivingen  v.  Lingen,  45  Ala.  410; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  (Ky.)  460, 
22  Am.  Dec.  41;  Jackson  v.  Jackson,  82  Md. 
17,  33  Atl.  317,  34  L.R.A.  773. 

Other  Views. 

The  English  rule,  enforced  by  the  negative 
declaration  of  Parliament  known  as  the  stat- 
ute of  Merton,  is  that  no  child  born  out  of 
wedlock  is  capable  of  inheriting  lands  in  Eng- 
land. In  pursuance  of  that  doctrine,  it  is 
held  that  legitimation  in  another  jurisdic- 
tion of  a  child  of  a  domiciled  Englishman 
sufficient  linder  its  laws  will  not  be  recog- 
nized for  the  purposes  of  permitting  inheri- 
tance of  realtv  in  England.  Doe  v.  Vardill, 
9  Bligh.  X.  8.  32,  7  CI.  &  F.  895,  4  Jur. 
1076,  133  Eng.  Rep.  (Reprint)  148;  Matter 
of  Wright,  2  Kay  &  J.  595,  25  L.  J.  Ch.  621; 
In  re  Grey  [1892]  3  Ch.  88.  In  Udny  v. 
Udny,  L.  R.  1  H.  L.  441,  it  was  said:'  "I 
have  myself  held,  and  so  have  other  judges 
in  the  English  courts,  that  according  to  the 
law  of  England  a  bastard  child  whose  puta- 
tive father  was  English  at  its  birth  could 
not  be  legitimated  by  the  father  afterwards 
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acquiring  a  foreign  domicil  and  marrying  the 
mother  in  a  country  by  the  law  of  which  a 
subsequent  marriage  would  have  legitimated 
the  child.  I  see  no  reason  to  retract  that 
opinion.  The  status  of  the  child — with  re- 
spect to  its  capacity  to  be  legitimated  by  the 
subsequent  marriage  of  its  parents — depends 
wholly  on  the  status  of  the  putative  father, 
not  on  that  of  the  mother.  If  the  putative 
father  have  an  English  domicil  the  English 
law  does  not,  at  the  birth  of  the  child,  take 
notice  of  the  putative  father's  existence.  But 
if  his  domicil  be  Scottish,  or  of  any  other 
country  allowing  legitimation,  though  the 
mother  be  English  at  the.  birth,  the  putative 
father  (as  in  Munro  v.  Munro,  7  CI.  &  F. 
842)  is  capable  of  legitimating  the  child. 
The  foreign  law,  though  deeming  the  child 
to  be  filius  nullin-8  at  birth,  yet  recognises 
the  father  as  such  at  the  moment  of  his 
acknowledging '  the  child,  either  by  marriage 
and  formal  recognition,  as  in  France,  or  by 
marriage  only,  as  in  Scotland.  I  do  not  think 
that  the  English  law  can  recognize  a  capacity 
in  any  Englishman,  by  a  change  of  domicil, 
to  cause  his  paternity  and  consequent  power 
of  legitimation  to  be  recognized." 

But  the  English  rule  is  not  applicable  to 
the  right  to  take  by  will  under  the  designa- 
tion "child,"  In  re  Andros,  24  Ch.  D.  637; 
In  re  Grey  [1892]  3  Ch.  88;  or  to  the  dis- 
tribution of  personalty,  In  re  Goodman,  17 
Ch.  D.  266,  disapproving  Boyes  v.  Bedale,  1 
Hem.  &  M.  798;  or  to  the  inheritance  of 
land  in  Scotland,  Dalhousie  v.  M'Douall,  7 
CI.  &  F.  817;  and  see  In  re  Don,  4  Drew  194; 
or  to  acts  of  legitimation  in  England  by  a 
Scotchman  temporarily  sojourning  there, 
^funro  V.  Munro,  7  CI.  &  F.  842.  Nor  is  the 
child  of  an  Englishman  legitimated  by  him 
in  France  under  the  laws  of  that  country 
a  "stranger  in  blood"  within  the  meaning  of 
a  legacy  tax  act,  Skottowe  v.  Young,  L.  R. 
11  Eq.  474,  wherein  it  was  said:  "The  status 
of  these  ladies  being  that  of  daugliters  legiti- 
mated according  to  the  law  of  France  by  a 
declaration  of  the  father,  it  is  Impossible  to 
hold  that  they  are  for  any  purpose  strangers 
^in  blood,  on  the  mere  ground  that,  if  they 
had  been  English  and  their  father  domiciled 
in  England,  they  would  have  been  illegiti- 
mate." 

In  those  American  jurisdictions  which  do 
not  adhere  to  the  rule  that  the  lex  rei  sitae 
governs,  the  rule  is  that  if  the  father  of  an 
illegitimate  child  performs  acts  which  legiti- 
mate it  in  the  jurisdiction  in  which  he  is 
then  domiciled,  sucli  legitimation  establishes 
a  status  of  legitimacy  which  will  be  recog- 
nized wherever  the  issue  arises,  and  con- 
versely that  acts  of  legitimation  which  are 
insuHicient  at  the  place  where  they  are  per- 
formed cannot  operate  as  a  legitimation  if 
the  parties  subsequently  come  into  a  juris- 


diction wherein  they  would  have  been  re- 
garded as  effective  if  there  performed.  Scott 
V.  Key,  11  La.  Ann.  232;  Smith  v.  Kelly,  23 
Miss.  167,  55  Am.  Dec.  87;  Dayton  v.  Ad- 
kisson,  45  N.  J.  Eq.  603,  17  Atl.  964,  14 
Am.  St.  Rep,  763,  4  L.R.A.  488;  Stack  v. 
Stack,  6  Dem.  (X.  Y.)  280;  Miller  v.  Miller, 
91  N.  Y.  315,  43  Am.  Rep.  669,  reversing 
18  Hun  507;  Olmsted  v.  Olmsted,  190  N.  Y. 
458,  83  K.  E.  569,  123  Am.  St.  Rep.  585; 
Bates  V.  Virolet,  33  App.  Div.  436,  53  N.  Y. 
S.  893;  Fowler  v.  Fowler,  131  X.  C.  169,  42 
S.  E.  563,  59  L.R.A.  317;  DeWolf  v.  Middle- 
ton,  18  R.  I.  810,  26  Atl.  44,  31  Atl.  271,  31 
L.R.A.  146;  Moen  v.  Moen,  16  S.  D.  210,  92 
X.  W.  13.  See  also  Ross  v.  Ross,  129  Maj». 
243,  37  Am.  Rep.  321;  Finlay  v.  Brown,  122 
Tenn.  316,  123  S.  W.  359,  25  L.R.A.(N.S.) 
1285.  And  see  the  reported  case.  Compare 
Petit's  Succession,  49  La.  Ann.  626,  21  So. 
717,  62  Am.  St.  Rep.  659,  wherein  it  was 
held  that  a  foreign  statute  which  does  not 
affect  the  question  of  legitimacy  but  which 
gives  to  illegitimates  the  right  to  inherit  will 
not  be  given  an  extraterritorial  effect.  In 
Smith  V.  Kelly,  supra,  it  was  said:  "By  the 
laws  of  South  Carolina,  it  would  seem  that 
such  subsequent  marriage  does  not  legitimate 
the  issue  previously  born.  By  the  laws  of 
this  state,  the  subsequent  marriage  of  the 
parties  and  acknowledgment  of  the  father 
will  legitimate  such  issue.  Hutch.  Code,  502. 
This  renders  it  necessary  to  consider,  by 
what  law  the  status  or  condition  of  the  peti- 
tioner is  to  be  determined.  On  this  head,  it 
is  a  well-settled  principle,  that  the  status, 
or  condition  as  to  legitimacy,  must  be  deter- 
mined by  reference  to  the  law  of  the  country 
where  such  status  or  condition  had  its  origin. 
The  only  difference  of  opinion  among  the 
English  judges  on  the  subject,  is  as  to  the 
applicability  of  this  rule  to  real  property 
situated  in  England.  Tlie  majority  of  tlie 
judges  hold,  that  as  to  lands  in  England,  the 
laws  of  that  country  must  govern.  But 
Lord  Brougham  holds,  that  the  rule  is  equal- 
ly applicable  to  real  and  personal  estate. 
Story,  in  his  Conflict  of  Laws,  page  97,  §  105, 
says:  'As  to  issue  born  before  the  marriage, 
if,  by  the  law  of  the  country  where  they  are 
born,  they  would  be  legitimated  by  the  subse- 
quent marriage  of  their  parents,  they  will  by 
such  subsequent  marriage  (perhaps  in  any 
country,  but  at  all  events  in  this),  in  the 
same  country  become  legitimate,  so  that  this 
character  of  legitimacy  will  be  recognized  in 
every  other  country.  If  illegitimate  there, 
the  same  character  will  belong  to  them  in 
every  other  country.*  See  also  from  §  77  to 
§  93.  This  view  strikes  us  as  the  most  cor- 
rect. It  furnishes  an  uniform  rule,  operating 
everywhere  and  as  to  all  things,  alike. 
When  the  point  is  established,  that  the  con- 
dition of  the  party  is  fixed,  as  in  this  case, 
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by  the  laws  of  South  Carolina,  the  place,  not 
only  of  her  birth,  but  of  the  marriage  of  her 
parents,  it  follows  that  she  is  illegitimate. 
As  a  consequence  of  this  status  of  illegiti- 
macy, which  adheres  to  her  everywhere,  she 
cannot  inherit  either  real  or  personal  estate." 

In  Fowler  v.  Fowler,  131  N.  C.  169,  42 
S.  E.  563,  69  L.R.A.  317,  it  was  said:  "By 
the  laws  of  this  state,  the  subsequent  mar- 
riage of  the  parents  does  not  legitimate  their 
children  born  prior  to  the  marriage.  But 
legitimacy  is  a  status,  and  by  the  laws  of 
Illinoid  the  subsequent  marriage  of  the  par- 
ents legitimates  their  prior  offspring.  'If  the 
mother  of  any  bastard  child  and  the  reputed 
father  shall,  at  any  time  after  its  birth, 
intermarry,  the  said  child  shall  in  all  re- 
spects be  deemed  and  held  legitimate.'  Rey. 
Stat.  (1895)  page  203,  sec.  15.  The  parties 
were  domiciled,  according  to  the  complaint, 
at  the  time  of  the  child's  birth  and  up  to 
the  time  of  the  marriage,  in  Illinois,  and  it 
is  well  settled  that  the  child,  being  still  a 
minor,  its  legitimacy  then  accrued  and  ac- 
companies it  wherever  it  goes." 

In  Dayton  v.  Adkisson,  45  N.  J.  Eq.  603, 
17  Atl.  964,  14  Am.  St.  Rep.  763,  4  L.R.A. 
488,  the  court  said:  ''I  am  unable  to  find 
among  our  statutes  any  enactment  equiva- 
lent to  the  statute,  so  called,  of  Merton,  and 
I  think  that  public  policy  at  this  date  favors 
the  adoption  of  the  rule  which  I  have  con- 
cluded to  apply  in  this  case,  and  that  rule  is 
supported  by  the  weight  of  authority  in  this 
country.  Statutes  similar  to  that  in  Penn- 
sylvania exist  in  many,  if  not  most,  of  our 
sister  states,  and  also  statutes  which  provide, 
as  our  own  does,  for  the  adoption  of  chil- 
dren by  legal  proceedings.  Many  persons 
come  to  reside  among  us  from  neighboring 
states,  and  from  those  countries  of  Europe 
governed  by  the  civil  law  system,  and  bring 
with  them  children  whom  they  suppose  to  be 
their  lawful  heirs  for  all  purposes,  but  who 
would  be  denied  the  right  of  heirs  as  to  real 
estate  by  the  rule  adopted  in  England  in  Doe 
V.  Vardill  [9  Bligh  X.  S.  32]  while,  as  to 
personal  property,  they  would  be  lawful  next 
of  kin.  I  do  not  think  such  a  state  of  the 
law  a  desirable  one,  and  am  not  willing  to 
be  the  first  judge  to  declare  such  to  be  the 
law  in  this  state.  Xor  do  I  think  a  law 
enabling  or  even  encouraging  parents  to  do 
simple  justice  to  their  innocent  offspring, 
begotten  out  of  wedlock,  by  investing  them 
with  the  complete  attributes  of  heirs,  is  im- 
moral or  tends  to  promote  immorality.  I 
see  no  reason  why  a  man  should  not  be 
permitted  to  adopt  and  invest  with  rights 
of  heirship  his  own  illegitimate  child  by 
marrying  its  mother;  and  T  see  no  difference 
in  morals  between  such  mode  of  adoption 
and  that  provided  by  our  statutes,  which  en- 
ables a  man  to  adopt,  with  that  effect,  even 
the  ill^itimate  child  of  unknown  parents." 


So  in  Scott  V.  Key,  11  La.  Ann.  232,  it 
was  said  of  a  legislative  legitimation  of  a 
child  at  the  domicil  of  its  father:  "It  is  not 
correct  to  say,  that  the  statute  of  Arkansas, 
to  legitimate  William  Estill  (which  is  a  per- 
sonal statute)  conflicted  with  the  statute  of 
distributions  of  Louisiana  (which  is  a  real 
statute);  and  consequently,  as  was  held  in 
Saul's  case,  is  overruled  by  the  latter  statute. 
By  the  Louisiana  statute  of  distributions, 
the  legitimate  son  inherits  in  preference  to 
the  brothers  and  sisters  of  the  deceased.  By 
the  effect  of  the  statute  of  Arkansas,  Wil- 
liam Estill  was  the  l^itimate  son  of  Samuel 
Estill.  Upon  the  demise  of  Samuel  Estill  in 
Louisiana,  in  1849,  fourteen  years  after  that 
statute,  William  Estill,  as  his  l<^itimate  son, 
was  his  heir,  by  the  law  of  Louisiana.*' 

The  domicil  contemplated  by  the  rule  that 
a  status  is  fixed  by  a  legitimation  good  under 
the  law  of  the  domicil  is  that  of  the  father, 
not  that  of  the  mother  or  child.  Blythe  v. 
Ayres,  96  Cal.  532,  31  Pac.  915,  19  L.R.A. 
40;  Moen  v.  Moen,  16  S.  D.  210,  92  N.  W. 
13;  Richmond  v.  Taylor,  151  Wis.  633,  139 
X.  W.  435.  In  Blythe  v.  Ayres,  supra,  it  was 
said:  ^'Legitimation  is  the  creature  of  leg- 
islation. Its  existence  is  solely  dependent 
upon  the  law  and  policy  of  each  particular 
sovereignty.  The  law  and  policy  of  this  state 
authorize  and  encourage  it,  and  there  is  no 
principle  upon  which  California  law  and  pol- 
icy, when  invoked  in  California  courts,  shall 
be  made  to  surrender  to  the  antagonistic  law 
and  policy  of  Great  Britain.  It  was  said  in 
Munro  v.  Munro,  1  Rob.  492:  We  are  here 
in  a  Scotch  question  and  in  a  Scotch  court, 
applying  a  plain  rule  of  our  law,  and  unless 
that  law  says  that  if  a  child  be  born  in  Eng- 
land it  shall  not  have  the  benefit  of  the  rule, 
we  do  not  see  how  that  it  is  at  all  material 
that  it  could  not  enjoy  it  if  the  law  of 
England  were  to  be  applied  to  the  case;' 
and  again:  'We  are  not  inquiring  what  the 
law  of  England  might  decide  if  the  person 
were  making  a  claim  in  an  English  court  of 
law  in  respect  of  property  within  their  juris- 
diction.' And  we  say  here,  plaintiff  was  the 
child  of  Blythe,  who  was  a  domiciled  citizen 
of  the  state  of  California.  She  founds  her 
claim  upon  the  statutes  of  this  state,  and  is 
now  here  invoking  the  jurisdiction  of  the 
courts  of  this  state.  It  is  a  question  of  Cali- 
fornia law  to  be  construed  in  California 
courts,  and  we  see  nothing  in  our  constitu- 
tion or  statutory  law,  or  in  international 
law,  to  have  prevented  Blythe  from  making 
the  plaintiff  his  daughter  in  every  sense  that 
the  word  implies.  In  conclusion,  we  hold 
that  Blythe  being  domiciled  in  the  state  of 
California  both  at  the  time  of  the  birth  of 
plaintiff  and  at  the  time  he  performed  the 
acts  which  it  is  claimed  resulted  in  tlie  legiti- 
mation of  plaintiff,  and  California  law  au- 
thorizing the  l^timation^of  bastards  by  the 
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doing  of  certain  acts,  it  follows  that  Flor- 
ence Blythe,  the  plaintiff,  at  all  times  was 
possessed  of  a  capacity  for  legitimation,  un- 
der se^^tion  230  of  the  Civil  Code  of  this 
state." 

So  in  Irving  v.  Ford,  183  Mass.  448,  67 
N.  E.  366,  97  Am.  St.  Rep.  447,  65  L.R.A. 
177,  the  court  said:  "We  are  unable  to  see 
any  ground  upon  which  the  state  of  Virginia 
can  impose  upon  a  person  having  his  domicil 
in  Massachusetts  a  legitimate  son,  when  by 
our  law  he  is  illegitimate.  By  our  law  it  is 
provided:  'An  illegitimate  child  whose  par- 
ents have  intermarried,  and  whose  father  has 
acknowledged  him  as  his  child,  shall  be  con- 
«idered  legitimate.'  Pub.  Sts.  c.  125,  §  5, 
R.  L.  c.  133,  §  6.  The  Virginia  act  makes 
mere  acknowledgment  sufficient,  while  our 
law  requires  both  marriage  and  acknowledg- 
ment. The  law  which  governs  this  case  is 
well  stated  by  Mr.  Minor  in  his  treatise  on 
the  Conflict  of  Laws,  §  100.  After  stating 
the  question,  which  domicil  should  govern, 
when  the  act  of  legitimation  is  not  marriage 
but  mere  acknowledgment  or  a  statute  of  a 
state,  and  the  bastard  has  his  domicil  in  one 
state  and  his  father  in  another,  he  proceeds: 
Two  points  should  be  noticed  in  this  connec- 
tion, which  will  aid  us  to  determine  the 
proper  law  in  this  case.  Tlie  first  is  that  the 
legitimation  of  a  bastard  is  the  creation  of 
a  status  which  is  beneficial  to  him,  and  it 
should  be  presumed  in  his  favor  whenever 
adequate  reason  exists  for  such  a  course. 
The  second  is  that  this  benefieial  status  can- 
not be  accorded  the  infant  at  the  expense  of 
a  change  of  status  on  the  part  of  the  father 
not  warranted  by  his  domiciliary  law.  Ap- 
plying these  two  principles,  it  follows  that 
the  law  of  the  father's  domicil  at  the  time 
of  the  legitimating  act  will  be  the  proper 
law  to  determine  the  status  of  both  parties. 
If  by  that  law  the  act  in  question  legiti- 
mates the  bastard,  the  beneficial  status  thus 
created  will  i'l  general  be  recognized  every- 
where, including  the  bastard's  domicil,  though 
by  the  law  of  the  latter  state  the  act  would 
not  suffice  to  create  a  legitimation.  On  the 
other  hand,  if  by  the  law  of  the  father's 
domicil  legitimation  is  not  the  result  of  the 
act  claimed  to  have  that  effect,  though  under 
the  bastard's  domiciliary  law  legitimation 
would  result  therefrom,  the  status  of  legiti- 
mation should  not  be  conferred  upon  the  bas- 
tard, for  that  would  be  to  subject  the  status 
of  the  father  to  a  law  to  which  it  is  not 
properly  subject.*" 

In  case  of  a  legitimation  by  a  subsequent 
marriage  between  parents  having  different 
domicils  it  is  the  law  of  the  father's  domicil 
which  controls.  Matter  of  Wright,  2  Kay  & 
J.  (Eng.)  695;  Munro  v.  Munro,  7  CI.  &  F. 
(Eng.)  842;  The  Lauderdale  Peerage,  L.  R. 
10  App.  Cas.  (Eng.)  692. 


In  like  manner  the  law  of  the  father's 
domicil  prevails  over  that  of  the  jurisdiction 
wherein  the  child  is  born.  Munro  v.  Munro, 
supra;  Dalhousie  v.  M'Douall,  7  CI.  &  F. 
(Eng.)  817;  Blythe  v.  Ayres,  96  Cal.  532, 
31  Pac.  915,  19  L.R.A.  40.' 

The  father  must  &t  the  time  of  the  acts  of 
legitimation  be  domiciled  in  a  jurisdiction 
wherein  those  acts  are  recognized  as  legally 
sufficient.  They  will  not  on  his  subsequently 
becoming  domiciled  in  a  jurisdiction  in  which 
they  are  sufficient  be  permitted  to  operate 
nunc  pro  tune  as  a  legitimation  in  the  latter 
jurisdiction.  Eddie  v.  Eddie,  8  N.  D.  376, 
79  N.  W.  8o<),  73  Am.  St.  Rep.  765.  And 
conversely  a  status  acquired  by  a  valid  legiti- 
mation at  the  domicil  of  the  father  is  not 
afl'ected  by  a  subsequent  change  of  domicil  to 
a  jurisdiction  wherein  the  acts,  of  legitima- 
tion would  not  have  been  effective.  Fowler 
v.  Fowler,  131  N.  C.  169,  42  S.  E.  563,  59 
L.R.A.  317.  But  if  the  father  is  domiciled 
in  a  jurisdiction  whose  laws  effectuate  his 
acts  of  legitimation  it  is  immaterial  where 
those  acts  are  performed.  Blythe  v.  Ayres, 
96  Cal.  532,  31  Pac.  915,  19  l'r.A.  40.  And 
see  Van  Horn  v.  Van  Horn,  107  la.  247,  77 
N.  \V.  846,  45  L.R.A.  93,  cited  supra  in  the 
subdivision  View  that  Lex  Rei  Sitae  Qcvema. 
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101  S,  Car,  181;  85  5.  JS.  370, 

Telegrapha  and  Telephones  —  Duty  to 
Traaamit  MeMase  —  Liability  for 
Delay. 

A  telegraph  company  receiving  a  message 
for  transmission  must  deliver  it  within  a  rea- 
sonable time,  and,  where  it  fails  through  its 
wrongful  act  so  to  do,  it  is  liable  for  the  dam- 
ages proximately  resulting  therefrom. 

Inevitable  Belay  —  Duty  to  Notify 
Sender. 

A  telegraph  company,  learning  that,  be- 
cause of  conditions  brought  about  by  no  ifault 
on  its  part,  it  is  unable  to  deliver  a  message, 
must  send  a  service  message  notifying  the 
sender  why  delivery  cannot  be  made. 

[See  note  at  end  of  this  cape.] 

Joinder  of  Oanaes  Of  Action  —  Delay 
and  Failnre  to  Notify  —  Inoonsist- 
eney. 

A  cause  of  action  for  a  telegraph  com- 
pany's nondelivery  of  a  message  is  inconsist- 


544 


CITE  THIS  VOL.  ANN.  CAS.  1M7C. 


ent  with  a  cause  of  action  for  its  failure  to 
send  a  service  message  on  learning  that,  be- 
cause of  conditions  brought  about  by  no 
fault  on  its  part,  it  is  unable  to  make  deliv- 
ery of  the  message,  and  one  cannot  recover 
damages  for  a  wrongful  failure  to  deliver  and 
for  a  wrongful  failure  to  send  a  awvice 
message. 

InstrnotioiLS  —  Permittins  Double  Re- 
covery. 

Where  the  complaint,  in  an  ax:tion  against 
a  telegraph  company,  alleged  damages  for 
nondelivery  of  a  message  and  for  failure  to 
send  a  service  message,  a  charge  authorizing 
a  verdict  for  actual  and  punitive  damages 
for  nondelivery  and  a  verdict  for  actual  and 
punitive  damages  for  failure  to  send  a  service 
message  is  erroneous  and  prejudicial  to  the 
company. 

Appeal  from  Common  Pleas  Circuit  Court, 
Richland  county :    Holmax,  Judge. 

Action  by  J.  H.  Jones,  et  al.,  plaintifTs, 
against  Western  Union  Telegraph  Company, 
defendant.  Judgment  for  plaintiffs.  Defend- 
ant appeals.  The  faxits  are  stated  in  the 
opinion.    Keversed. 

Oeo.  If.  Fearons  and  Xefwn,  Nelson  d  Get' 
tya  for  appellants. 

DePaaa  d  DePasa  and  Alfred  Wallacey  Jr,, 
for  respondent. 

[182]  Gaby,  C.  J. — Tliis  is  an  action  for 
damages,  alleged  to  have  been  sustained  by 
the  plaintiff  through  the  wrongful  acts  of 
the  defendant,  in  failing  to  deliver  the  fol- 
lowing telegram: 

"Killians,  S.  C.  10-23-1913.  To  Dr.  Lang- 
ford,  Blythewood,  S.  C:  Please  come  to  see 
mv  wife.    J.  H.  Jones." 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $500  actual  damages  and 
$1,000  punitive  damages. 

The  defendant  made  a  motion  for  a  new 
trial,  which  was  granted  unless  plaintiff  re- 
mitted $500  of  the  verdict  for  punitive  dam- 
ages,  which  sum  was  remitted  and  judgment 
entered  for  $1,000. 

The  defendant  appealed,  and  the  sole  ques- 
tion is  whether  his  Honor,  the  presiding 
Judge,  erred  in  charging  the  jury  as  follows : 

"A  telegraph  company  owes  to  the  sender 
of  a  telegram  the  duty  to  inform  her  prompt- 
ly of  inability  to  deliver  the  message  to  the 
addressee,  and  if  it  fails  to  do  so,  it  is  re- 
sponsible in  damages  to  the  sender  for  any 
injury  to  him  caused  by  such  failure  to  noti- 
fy the  sender,  the  same  as  for  failure  to  de- 
liver  promptly." 

[183]  The  complaint  alleges:  "That  the 
defendant,  as  plaintiffs  are  informed  and  be- 
lieve, negligently,  recklessly,  wilfully  and 
wantonly,  failed  to  deliver  said  message  to 
Dr.  Langford,  although,  as  plaintiffs  are  in- 


formed and  believed  the  message  could  have 
reached  Blythewood  in  a  short  time  after 
being  received  at  the  office  at  Killians,  and 
the  defendant  recklessly,  wilfully  and  wan- 
tonly failed  to  notify  the  plaintiff,  Sallie 
Jones  of  the  nondelivery  of  said  message  to 
Dr.  Langford." 

When  a  telegraph  company  receives  a 
message  for  transmission,  the  law  imposaos 
upon  it  the  duty  of  delivering  the  telegram 
within  a  reasonable  time;  and,  if  it  fails 
tlirough  its  wrongful  acts  in  this  respect,  it 
becomes  liable  for  all  damages  proximately 
resulting  from  such  dereliction  of  duty. 

If,  however,  it  finds  out  that  conditions 
are  such  as  to  cause  inability  on  its  part 
to  transmit  the  telegram,  then  the  law  re- 
quires that  it  should  send  a  service  message 
notifying  the  sender  why  delivery  cannot 
be  made. 

Tlie  obligation  to  deliver  is  primary  in  its 
nature,  while  the  duty  to  send  a  aervice  mes- 
sage is  secondary,  and  arises  from  a  different 
state  of  facts,  viz.,  inability  of  a  telegraph 
company,  without  fault  on  its  part,  to  dis- 
charge its  primary  duty.  Mackorell  v. 
Western  Union  Tel.  Co.  90  S.  C.  498,  73  S. 
E.  359,  875. 

A  cause  of  action  for  nondelivery,  based 
upon  the  wrongful  acts  of  the  telegraph  com- 
pany, is  inconsistent  with  a  cause  of  action 
for  failure  to  send  a  service  message,  for  the 
reason  that  a  cause  of  action  for  failure  to 
send  a  service  message  presupposes  and  is 
predicated  upon  the  theory  that  conditicms 
which  were  brought  about  by  no  fault  on 
the  part  of  the  telegraph  company,  and  for 
which  it  is  not  responsible,  were  the  cause 
of  its  inability  to  make  delivery. 

[184]  A  plaintiff  cannot  recover  damages 
for  failure  to  send  a  service  message,  unless 
there  was  negligence  or  wilfulness  on  the 
part  of  the  telegraph  company,  not  in  failing 
to  deliver,  but  in  the  failure  to  send  a  service 
message,  after  ascertaining  that  conditions 
had  arisen  which  rendered  it  powerless  to 
make  delivery.  Tlierefore,  a  plaintiff  cannot 
recover  double  damages — those  caused  by  the 
wrongful  failure  to  deliver,  and  those  result- 
ing from  the  wrongful  failure  to  send  a  serv- 
ice message. 

It  will  be  observed  that  the  complaint  al- 
leges that  the  plaintiff  suffered  damages,  not 
only  on  account  of  the  nondelivery  of  the 
telegram,  but,  also,  on  account  of  the  failure 
to  send  a  service  message,  and  that  under 
the  charge  of  his  Honor,  the  presiding  Judge, 
the  jury  could  render  a  verdict  for  actual 
and  punitive  damages  for  nondelivery,  and 
also,  for  actual  and  punitive  damages  for 
failure  to  send  a  service  message. 

This  was  erroneous  and  prejudicial  to  the 
rights  of  the  appellant,  and  may  have  been 
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the  cause  of  the  amount  of  the  verdict  for 
punitive  damages,  which  was  reduced  because 
hi8  Honor,  the  presiding  Judge,  regarded  it 
aa  excessive. 

Judgment  reversed  and  new  trial  granted. 

Watts  and  Fraser,  JJ.,  concur  in  the  opin- 
ion of  the  Court. 

Hypbick,  J. — I  concur  in  the  result.  There 
should  be  a  new  trial  because  plaintiff's 
seventh  request  was  inapplicable  to  the  fcicta 
of  the  oase  and  prejudicial  to  defendant.  Dr. 
Langford  was  a  member  of  the  firm  of  Lang- 
ford  Brothers,  whose  store  was  across  the 
street  from  the  telegraph  office.  The  testi- 
mony is  that  when  he  was  not  attending 
calls,  he  was  usually  about  the  store,  and 
when  he  was  absent,  telegrams  for  him  were 
nearly  always  left  at  the  store,  though  not 
by  his  instructions  or  request.  The  agent  of 
defendant  who  received  this  message  testified 
that  [185J  he  remembered  receiving  it,  and 
thought  that  it  was  left  at  the  store,  where 
most  of  the  telegrams  for  the  doctor  were 
delivered,  or  left  for  him,  when  he  could  not 
be  found.  He  had  no  receipt  for  it  or  positive 
recollection  of  its  having  been  left  at  the 
store,  but  felt  sure  it  was  delivered  some- 
where. £ven  if  the  company  should,  under 
some  circumstances,  inform  the  sender  of 
nondelivery  and  the  reasons  therefor,  it  was 
not  required  to  do  so  under  the  facts  of  this 
case,  because  it  was  supposed  that  a  proper 
delivery  had  been  made.  It  is  unnecessary 
in  this  view  to  decide  whether  the  failure 
to  send  a  service  message,  when  the  circum- 
stances require  the  sending  of  one,  would 
give  rise  to  a  separate  and  distinct  cause 
of  action,  or  is  a  mere  incident  to  the  cause 
of  action  arising  from  the  failure  to  deliver 
the  principal  message. 

Gage,  J.,  dissents. 


NOTE. 

Duty  of  Telefpraph  Company  to  Notify 
Sender  of  Delay  in  TraaamiMioa  or 
BeliTery  of  M esaage. 

Scope  of  Note,  545. 

In  General,  545. 

Delay  in  Transmission,  545. 

Delay  in  Delivery,  547. 


Scope  of  Note. 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  the  duty  of  a  tele- 
graph company  to  notify  the  sender  of  delay 
in  the  transmission  or  delivery  of  a  message. 
The  earlier  cases  in  point  are  collected  in 
the  notes  to  Postal  Tel.  Cable  Co.  v.  Nichols, 
14  Ann.  Cas.  389,  and  Hendricks  v.  Western 
Union  Tel.  Co.  78  Am.  St.  Rep.  658. 
Ann.  Cas.  1917C.— 36. 


In  General, 


TMiere  a  telegraph  company  knows  or 
should  know  that  a  message  received  by  it 
for  transmission  will  be  subject  to  delay,  it 
must  notify  the  sender  to  that  effect,  in  order 
that  he  may  take  such  other  steps  as  he 
may  deem  necessary  to  accomplish  his  ob- 
ject, and  a  failure  to  give  that  notice  will 
render  the  company  liable  for  any  damage 
resulting  therefrom.  Western  Union  Tel.  Co. 
y.  Hill,  163  Ala.  18,  19  Ann.  Cas.  1058,  50 
So.  248,  23  L.R.A.(N.S.)  648;  Western  Union 
Tel.  Co.  V.  Erwin  (Tex.)  147  S.  W.  607  and 
see  the  cases  cited  throughout  this  note.  In 
the  case  last  cited  the  rule  was  stated  as 
follows:  ''Independent  of  any  special  con- 
tract, the  acceptance  of  a  message  for  trans- 
mission fixes  upon  a  telegraph  company  the 
obligation  and  duty  to  transmit  and  make 
prompt  delivery  thereof.  The  public  may 
rely  upon  this  obligation  and  duty,  and  as- 
sume that  an  important  message  will  be  de- 
livered at  destination  within  a  time  reason- 
ably necessary  for  that  purpose.  If  prompt 
delivery  be  impossible,  because  the  line  is  not 
working,  or  is  crowded  with  other  business, 
or  because  the  sendee  cannot  be  found,  or  for 
some  other  reason  a  prompt  delivery  cannot  . 
be  made,  it  is  the  duty  of  a  telegraph  com- 
pany to  notify  the  sender  of  the  impending 
delay."  So  in  Western  Union  Tel.  Co.  v. 
Hill,  supra,  it  was  said:  "Upon  the  receipt 
of  the  message  it  is  the  duty  of  the  telegraph 
company  to  transmit  it  without  delay,  and 
if  from  any  cause  it  is  impossible  to  transmit 
the  message,  or  if  delay  will  be  necessary,  the 
company  should  inform  the  sender;  certainly 
so  if  the  message  shows  on  its  face  the  im- 
portance of  hasty  transmission  and  delivery." 

Delay  in  Transmission. 

Where  it  is  known  to  aA  agent  of  a 
telegraph  company  or  ought  to .  be  known 
to  him  that  because  of  trouble  with  its 
wires  or  for  any  other  cause,  there  will 
be  delay  in  transmitting  a  message,  it  is 
the  duty  of  the  agent  to  notify  the  sender 
of  the  facts  so  that  he  may  adopt  other  means 
to  protect  himself,  and  the  company  is  liable 
in  damages  for  any  failure  to  give  such 
notice.  Ellison  v.  Western  Union  Tel.  Co. 
163  N.  C.  5,  79  S.  E.  277;  Harrison  v. 
Western  Union  Tel.  Co.  163  N.  C.  18,  79  S. 
E.  281 ;  Galloway  v.  Western  Union  Tel.  Co. , 
101  S.  C.  159,  85  8.  E.  309.  In  Western 
Union  Tel.  Co.  v.  Beckerstaff,  100  Ark.  1, 
Ann.  Cas.  1913B  242,  138  S.  W.  997  it  was 
said:  "A  telegraph  company  cannot  rely 
upon  the  defense  that  it  could  not  transmit 
a  message  on  account  of  trouble  with  its 
wires,  even  though  caused  through  no  fault 
of  its  owti,  if  the  existence  of  the  trouble  was 
known  to  it  when  it  accepted  the  message, 
and  it   failed  to  inform  the   sender  of  its 
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inability  to   transmit   it   promptly   on   that 
account." 

The  foregoing  rule  has  been  said  to  be 
particularly  applicable  where  the  agent  is 
put  on  notice  of  the  importance  of  the  mes- 
sage by  its  wording.  Western  Union  Tel.  Co. 
V.  Holland,  11  Ala.  App.  510,  66  So.  926; 
Western  Union  Tel.  Co.  v.  Hicks  (Ala.)  72 
So.  356. 

In  Hoaglin  v.  Western  Union  Tel.  Co.  161 
X.  C.  390,  77  S.  E.  417,  it  was  held  that 
where  because  of  the  wires  being  down  a 
message  could  not  be  forwarded  at  once,  it 
was  the  duty  of  the  relaying  operator  to 
send  a  service  message  to  the  sending  oper- 
ator so  that  he  could  notify  the  sender  of 
the  delay. 

So  where  a  message  was  to  be  telephoned 
to  the  sendee  from  tlie  receiving  office  and 
the  initial  operator  knew  this  and  knew  that 
the  telephone  exchange  would  be  closed  on 
Sunday  when  the  message  would  arrive,  it 
was  held  to  be  actionable  negligence  to  fail 
to  notify  the  sender  of  the  probable  delay. 
Western  Union  Tel.  Co.  v.  Hicks  (Ala.) 
72  So.  356. 

In  Western  Union  Tel.  Co.  v.  Olivarri 
(Tex.)  126  S.  W.  688  in  answer  to  the  con- 
tention that  because  a  telegram  was  written 
in  Spanish,  which  the  agent  did  not  under- 
stand, the  company  was  absolved  from  liabil- 
ity for  the  negligent  failure  to  deliver  the 
message,  it  was  said:  "It  would  be  a  mock- 
ery of  justice  to  exonerate  a  telegraph  com- 
pany, which  encircles  the  globe  with  its  elec- 
tric wires  and  'bids  the  lightnings  speak 
through  them'  its  messages  in  the  language 
of  every  civilized  nation  of  the  world,  from 
the  consequence  of  its  negligence  in  failing 
to  deliver  a  message  written  in  Spanish,  to 
be  transmitted  in  a  country  where  it  is  the 
dominant  language,  because  its  agent  who 
received  the  message  for  transmission  did 
not  understand  such  language,  especially  in 
a  case  like  this,  where  the  agent  failed  to 
inform  the  sender  of  his  ignorance  of  its 
meaning,  or  to  ascertain  its  import  from 
any  other  source." 

Likewise,  where  a  telegraph  agent  accepts 
a  message  tor  transmission  to  an  office  which 
he  knows  or,  ought  to  know  will  be  closed 
before  the  telegram  arrives,  and  fails  to  noti- 
fy the  sender  of  this  fact,  with  the  consequent 
delay  in  delivery,  the  company  may  be  held 
responsible.  Western  Union  Tel.  Co.  v.  Hill, 
163  Ala.  18,  19  Ann.  Cas.  1058,  50  So.  248, 
23  L.R.A.(X.S.)  648;  Western  Union  Tel. 
Co.  V.  Cleveland,  169  Ala.  131,  Ann.  Cas. 
1912B  534,  53  So.  80;  Western  Union  Tel. 
Co.  V.  Sledge,  7  Ala.  App.  650,  62  So.  390; 
Western  Union  Tel.  Co.  v.  Harris,  91  Ark. 
602,  121  S.  W.  1051,  24  L.K.A.(N.S.)  1283; 
Western  Union  Tel.  Co.  v.  Cowardin,  113 
Ark.  160,  168  S.  W.  1133;  Taylor  v.  Western 


Union  Tel.  Co.  181  Mo.  App.  288,  168  S. 
W.  895;  Carswell  v.  Western  Union  Tel.  Co. 
154  N.  C.  112,  69  S.  E.  782,  32  L.Rj^.(X.S.) 
611;  Mackorell  v.  Western  Union  Tel.  Co. 
90  S.  C.  498,  73  S.  E.  359,  rehearing  denied 
90  S.  C.  602,  73  S.  E.  875;  Western  Union 
Tel.  Co.  V.  Taylor  (Tex.)  167  S.  W.  289. 
See  also  Cates  v.  Western  Union  Tel.  Co.  151 
N.  C.  497,  66  S.  E.  592,  24  L.R.A.(N.S.) 
1286.  The  rule  was  fully  and  clearly  stated 
in  Western  Union  Tel.  Co.  v.  Harris,  supra 
as  follows;  **The  defendant's  agent,  when  he 
received  the  message,  knew  or  should  have 
known  that  the  message  would  not  be  prompt- 
ly delivered  on  account  of  the  fact  that  the 
receiving  office  was  closed  during  the  hours 
of  the  night.  The  message  was  filed  for  im- 
mediate transmission  and  delivery,  and  its 
urgency  and  importance  appeared  on  its  face. 
The  sender  had  the  right  to  assume  that.  as. 
the  message  was  received  by  the  company 
for  immediate  transmission,  if  there  existed 
any  reasons  why  it  could  not  be  promptly 
delivered,  information  thereof  would  be  then 
given,  so  that  other  means  could  be  adopted. 
The  agent  of  the  company  had  no  right  to 
assume  that  the  sender  of  so  urgent  a 
message  knew  of  the  necessary  delay  incident 
to  aw^aiting  the  opening  of  the  receiving  of- 
fice the  next  day,  and  he  therefore  was  not 
justified  in  withholding  or  failing  to  give 
information  that  there  would  necessarily  be- 
considerable  delay  in  sending  the  message. 
The  rule  is,  we  think,  well  established  by  the 
authorities  that  'if  a  telegraph  company  is 
unable,  through  a  disarrangement  of  its  lines 
or  other  cause,  to  do  what  it  makes  a  busi- 
ness of  doing,  it  must  inform  those  who  wish 
to  employ  it  of  the  fact,  and  thus  acquaint 
them  with  the  advantage  of  employing  other 
means.'     .  This   principle,   we  think, 

demands  that  where  the  company's  trans- 
mitting agent  knows  or,  under  the  circum- 
stances, should  know  that  on  account  of  the 
closure  of  the  receiving  office  there  will  be 
delay  in  delivering  an  urgent  message  which 
is  Intended  for  immediate  delivery,  it  is  in- 
cumbent on  him  to  so  inform  the  sender ;  and 
if  he  fails  to  do  so,  the  company  is  liable 
for  damages  resulting  from  such  neglect." 

So  in  Western  Union  Tel.  Co.  v.  Hill.  163 
Ala.  18,  19  Ann.  Cas.  1058,  50  So.  248,  23 
L.R.A.(X.S.)  648,  it  was  said:  "A  telegraph 
company  has  a  right  to  adopt  rules  as  to  office 
hours,  and  have  reasonable  rules  for  its  own 
protection;  but  it  also  has  a  right  to  waive 
them,  and  does  waive  them  as  to  office  hours 
when  it  accepts  a  message  for  transmission 
and  deliverv  without  the  office  hours  without 
informing  the  sender  of  such  rules  or  without 
explaining  to  him  that  it  would  not  be  trans- 
mitted or  delivered  until  the  time," 

In  ('ar.s\vcll  v.  Western  Union  Tel.  Co.  154 
X.  C.   112,   69   S.   E.   782,  32  L.R.A.(N.S.) 
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611,  Trhidi  was  an  action  for  delay  in  trana- 
mittijig  a  telegram  summoning  a  physician 
to  the  bedside  of  a  sick  wife,  it  was  held 
that  a  failure  to  notify  the  sender  that  the 
terminal  office  would  probably  be  closed 
amounted  to  a  waiver  of  the  regulations  re- 
garding office  hours.  In  that  case  it  was 
said:  **If  the  sender  had  been  notified  that 
the  message  could  not  be  delivered,  he  could 
have  communicated  with  I>r.  Brookshire  in 
some  other  way,  as  he  afterwards  did,  and 
prevented  the  mental  anxiety  he  suffered 
from  the  delay  caused  by  the  defendant's  neg- 
ligence in  failing  to  notify  him.  The  plain- 
tiff had  the  right  to  suppose  that  his  message 
had  been  delivered,  if  the  defendant  per- 
formed its  duty,  and  it  was  negligence  not 
to  inform  him  of  the  true  situation.^' 

But  if  the  agent  has  no  knowledge  and  is 
not  chargeable  with  knowledge  as  to  whether 
the  receiving  office  is  open  during  the  night 
for  the  delivery  of  messages,  the  mere  re- 
ceiving of  a  message  does  not  amount  to  a 
waiver  of  the  rights  of  the  company  to  show 
its  office  hours,  and  where  the  agent  informs 
the  sender  at  the  time  the  message  is  given 
that  he  does  not  know  whether  the  terminal 
office  is  a  night  office  or  not,  the  company 
does  all  that  is  required  of  it  and  cannot  be 
held  liable  for  delay  in  transmission  of  the 
telegram.  Western  Union  Tel.  Co.  v.  Perry, 
3  Ala.  App.  247,  56  So.  824. 

I>elay  in  Delivery^ 

Where,  because  of  a  faulty  address  or  for 
any  other  reason,  the  addressee  of  a  tele- 
gram cannot  be  found,  it  is  generally  held 
that  a  duty  devolves  on  the  agent  to  send 
a  service  meflsage  to  the  initial  operator  so 
that  the  sender  may  be  notified  of  the  trouble 
and  given  an  opportunity  to  furnish  the  cor- 
rect address  or  other  information  which  will 
aid  in  locating  the  addressee.  Miller  v.  West- 
ern Union  Tel.  Co.  167  N.  C.  316,  83  S.  E. 
482;  Medlin  v.  Western  Union  Tel.  Co.  169 
N.  C.  495,  86  S.  E.  366;  Johnson  v.  Western 
Union  Tel.  Co.  171  N.  C.  130,  87  S.  E.  993; 
Jones  V.  Western  Union  Tel.  Co.  101  S.  O. 
181,  86  S.  E.  370.  In  Johnson  v.  Western 
Union  Tel.  Co.  supra,  the  rule  was  stated 
as  follows:  "When  a  message  is  received  at 
a  terminal  office  to  which  it  has  been  trans- 
mitted for  delivery  to  the  person  addressed, 
it  is  the  duty  of  the  company  to  make  diligent 
search  to  find  him,  and,  if  he  cannot  be 
found,  to  wire  back  to  the  office  from  which 
the  message  came  for  a  better  address." 

So  where  the  sendee  lives  without  the  free 
delivery  limits  that  have  been  established  by 
a  telegraph  company,  it  is  generally  held 
that  if  the  company  wishes  to  collect  or  se- 
cure the  extra  cost  for  making  the  delivery 
it  must  send  a  service  message  to  the  initial 


operator   so   that   the   sender   may   have   an 
opportunity   of  paying  or  guaranteeing  the 
extra  charges.     Sturtevant  v.  Western  Union 
Tel.   Co.   109  Me.  479,  84  Atl.   998;   Martin 
V.  Western  Union  Tel.  Co.  81  S.  C.  432,  62 
6.  E.  833;  Western  Union  Tel.  Co.  v.  Harris 
(Tex.)    132  S.  W.  876;   Western  Union  Tel. 
Co.  V.  Harris,  105  Tex.  320,  148  S.  W.  284 
affirming    132    S.    W.    876;    Western    Union 
Tel.   Co.    V.   Vance    (Tex.)    151    S.   W.    904; 
Western  Union  Tel.  Co.  v.  Holcomb    (Tex,) 
152  S.   W.  190;   Western  Union  Tel.  Co.  v. 
Parham    (Tex.)     152    S.    W.    819;    Western 
Union  Tel.  Co.  v.  Wilson    (Tex.)    152  S.  W. 
1169;  Western  Union  Tel.  Co.  v.  Wliite  (Tex.) 
162  S.  W.  905.     And  see  the  reported  case. 
See  also  Western  Union  Tel.  Co.  v.  Boteler, 
183   Ala.    457,   62    So.   821;    Western   Union 
Tel.  Co.  V.  Holcomb   (Tex.)    175  S.  W.  750. 
But  it  has  been  held  that  it  is  not  incumbent 
for  a  telegraph  company  to  deliver  a  service 
message  where  the   sender  lives  outside  the 
free    delivery    limits.      Hoaglin    v.    Western 
Union  Tel.  Co.  161  N.  C.  390,  77  S.  E.  417; 
Long  V.    Western   Union   Tel.   Co.   92    S.   C. 
211,  75  S.  E.  403.     In  the  case  last  cited  it 
was  said:     "The  plaintiff  contends  that  de- 
fendant knew  that  the  sender   lived  beyond 
the  free  deliverv  limits  of  the  initial  office, 
and  that,  when  it  accepted  the  message,  with 
knowledge  of  that  fact,  and  without  requir- 
ing the  sender  to  pay  or  guarantee  payment 
of    the    expense    of    delivering    any    service 
message  sent  in  connection  with  the  original 
message   beyond   its   free   delivery   limits,   it 
was  bound  to  deliver  any  such  message.    This 
contention  cannot  be  sustained.     The  sender 
also   knew   or    should   have   known   that   he 
lived   beyond    the   defendant's    free    delivery 
limits,   and   if   he   had   wanted   any   service 
message  delivered  to  him,   it  was  his  duty 
and  business  to  make  the  necessary  arrange- 
ments with  defendant's  agent  to  have  it  done. 
In  the  absence  of  any  agreement,  express  or 
implied,    to   do    so,    the    defendant    was    not 
bound  to  send  the  service  message  beyond  its 
free  delivery  limits.     The  purpose  of  doing 
so  would  have  been  to  give  the  sender  the 
information  contained  in  it,  in  order  that  he 
might  pay  or  guarantee  payment  of  the  extra 
charge  for  delivering  beyond  the  free  delivery 
limits   at   the   terminal    office.      The   sender 
might  have  refused  to  do  this,  and  he  would 
have  been  under  no  obligation  to  pay  defend- 
ant   the    expense    of    delivering   the    service 
message  to  him.     In  the  absence  of  a  con- 
tract, express  or  implied,  defendant  was  not 
bound  to  take  the  risk  that  the  sender  would 
pay    for   delivering   the   service   message   to 
him." 

In  answer  to  a  contention  that  as  the 
sender  of  a  message  lived  twelve  miles  from 
the  telegraph  station  it  would  have  been 
useless  to  send  a  service  message  for  a  bet- 
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ter  address,  it  has  been  said:  "The  defend- 
ant's agent  had  no  right  to  assume  this. 
The  evidence  is  that  Mount  Hollv  is  the  near- 
est  telegraph  station  to  where  sender  resided 
and  only  12  miles  distant.  It  is  highly 
probable  he  could  have  been  reached  by  phone. 
It  was  the  duty  of  the  Smithfield  operator 
at  least  to  send  the  usual  service  message, 
and  there  is  nothing  in  the  facts  of  this 
case  that  relieved  him  of  such  duty."  John- 
son v.  Western  Union  Tel.  Co.  171  N.  C.  130, 
87  S.  E.  993.  And  in  Dempsey  v.  Western 
Union  Tel.  Co,  92  S.  C.  577,  Ann.  Ca«.  1914B 
267,  75  S.  E.  977,  it  was  said:  "It  is  as 
much  the  duty  of  a  telegraph  company  to 
exercise  diligence  in  the  delivery  of  a  service 
message  as  to  exercise  diligence  in  the  de- 
livery of  an  initial  message.  It  has  been 
held  in  numerous  cases,  in  this  state,  if  from 
a  lack  of  knowledge  or  other  causes  the  com- 
pany failed  to  exact  in  advan,ce  the  extra 
charge  for  delivery  outside  the  free  delivery 
limits  it  must  upon  ascertaining  the  facts 
of  residence  beyond  such  limits  give  an  op- 
portunity to  pay  the  extra  charge." 

Where  a  message  is  received  by  a  tele- 
graph agent  after  hours  it  has  been  held 
that  he  must  make  a  reasonable  effort  to 
deliver  it,  and  if  he  cannot  he  should  send 
a  service  message  notifying  the  sender  of 
his  inability  to  deliver  the  message.  Gris- 
wold  V.  Western  Tel.  Co.  163  N.  C.  173,  79 
S.  E.  273. 

However,  where  the  sender  is  notified  that 
the  sendee  resides  outside  the  free  delivery 
limits,  but  refuses  to  pay  or  guarantee  the 
extra  charge,  the  telegraph  company  is 
absolved  from  liabilty.  Smith  v.  Western 
Union  Tel.  Co.  168  N.  C.  615,  84  S.  E.  796. 
In  Williams  v.  Western  Union  Tel.  Co.  (Ky.) 
119  S.  W.  1186,  it  was  held  that  a  telegraph 
company  was  not  guilty  of  negligence  by 
reason  of  the  failure  of  its  receiving  agent 
to  send  a  service  message  after  he  had 
failed  to  locate  the  addressee  within  an 
hour  and  a  half. 
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Judgments  —  Formal  Requisites  —  Sic- 
aatnre  —  Effect  of  Omission. 

Where  the  record  entry  contains  all  the 
sential  elements  of  a  judgment,  it  is  not  nee 


essary  to  the  validity  of  the  judgment  that  it 
should  be  signed  by  the  judge;  the  require- 
ment as  to  signing  the  judgment  being  merely 
directory. 

Vacation  for  Irreirvlarity  — *  Time  for 
Application  —  I«aclies. 

A  motion  to  set  aside  for  irregularities 
judgments  rendered  in  1870  comes  too  late 
w^hen  made  in  an  action  commenced  in  1913  to 
enforce  the  lien  of  such  judgments  against 
the  former  homestead  of  the  judgment  debtor. 

Motion  to  Vacate  —  Venne  of  Motion. 

A  motion  to  set  aside  judgments  for  irreg- 
ularities should  be  made  in  the  superior 
court  of  the  county  where  they  were  rendered, 
and  not  in  an  action  in  another  county  to 
enforce  the  lien  of  the  judgment  against  land 
in  such  county. 

Ground  for  Vacation  of  Jndsment  — 
Action  in  Wrong  Oonnty. 

It  is  not  ground  for  setting  aside  judg- 
ments on  motion  that  the  actions  in  which 
they  were  rendered  were  brought  in  the  wrong 
county,  as  an  objection  to  the  venue  should 
be  made  before  judgment,  and  is  waived  by 
pleading  to  the  merits. 

Executors  and  Administrators  —  Col- 
lection of  Assets  —  Judgement  in 
Hame  of  Decedent. 

The  administrator  of  a  person,  in  whose 
name  judgments  were  taken,  and  who  ap- 
peared on  the  record  to  be  the  legal  owner  of 
one  and  the  beneficial  owner  of  the  other, 
can  enforce  or  collect  them  for  the  benefit  of 
the  true  owner. 


Judgments  —  Ownership   —  Presump- 
tion. 

The  presumption  is  that  the  plaintiff  in  a 
judgment  is  the  owner  of  it,  and  the  burden 
of  proof  is  on  the  one  who  alleges  the  con- 
trary. 

Right    of    Nominal    Party    to    Enforce 
Judgment. 

In  an  action  to  enforce  the  lien  of  judg- 
ments against  land  formerly  owned  by  the 
judgment  debtor,  it  is  no  concern  of  the  de- 
fendants tliat  the  person  in  whose  name  the 
judgments  were  taken  is  not  the  beneficial 
owner  of  the  judgments,  as  defendants  will  be 
protected  by  payment  to  the  plaintiff  of 
record. 

Collateral  Attack  —  Grounds  —  Defect 
of  Parties. 

A  judgment  cannot  be  questioned  collat- 
erally in  an  action  to  enforce  the  lien  thereof 
against  certain  land  of  the  judgment  debtor, 
on  the  ground  that  the  plaintiff  in  the  judg- 
ment had  no  right  to  sue  on  the  notes  on 
which  the  judgments  were  rendered,  as  an 
objection  for  defect  of  parties  must  be  taken 
by  answer  or  demurrer  or  it  will  be  consid- 
ered as  waived. 

Homesteads  —  Exemption  from  Levy  — 
RetroactiTC  Eifect  of  Statute. 

Revisal  1905,  ^  086,  provides  that  an  allot- 
ted homestead  shall  be  exempt  from  levy  so 
long  as  owned  and  occupied  by  the  homestead- 
er or  by  anyone  for  him,  but  that,  when  con- 
veyed by  him  in  the  mode  authorized  by  the 
constitution,  the  exemption  ceases  as  to  liens 
attaching    prior    to    the    conveyance;    that, 
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the  homestead  right  being  indestructible,  the 
homesteader  who  has  conveyed  his  allotted 
homestead  can  have  another  allotted  as  often 
as  may  be  necessary,  provided,  this  shall  have 
no  retroactive  effect.  It  is  held  that  this 
does  not  apply  where  judgments  were  ren- 
dered and  the  homestead  allotted  and  subse- 
quently conveyed  by  the  judgment  debtor  long 
before  the  section  in  question  was  enacted, 
and,  upon  the  enactment  of  that  section,  lim- 
itations did  not  commence  to  run  against  the 
judgment  creditor's  right  to  enforce  the  lien 
of  the  judgments  against  the  homestead. 

MarshaliAS  of  Assets  —  Inverse  Order 
of  AlilsnatioA  —  Elfeot  of  Projndlee 
to  Creditor. 

Where  there  is  a  judgment  lien  on  land, 
part  of  which  is  sold  by  the  debtor,  the  re- 
maining portion  will  be  first  sold  in  satisfac- 
tion of  the  judgment  before  resorting  to  the 
land  first  sold,  and  the  rule  extends  to  a  pur- 
chaser of  the  remaining  land  from  the  judg- 
ment debtor,  but  this  equity  is  never  enforced 
against  the  creditor  when  he  will  in  any  sub- 
stantial way  be  prejudiced  by  it. 

Jndgments  —  Prerennisite^  to  Sale 
under  Judgment  —  EotabllsliiiieiLt  •£ 
Priorities. 

Plaintiff  recovered  two  judgments  against 
P,  who  subsequently  conveyed  part  of  a  tract 
of  land  owned  by  him  to  B  and  later  con- 
veyed the  rest  to  his  son.  The  land  was 
subject  to  a  superior  judgment,  and  the  then 
owner  of  the  superior  judgment  quitclaimed 
to  B  the  land  conveyed  to  her  by  P.  In  a 
suit  bj^  plaintiff  to  enforce  the  lien  of  his 
judgments  against  the  land  conveyed  to  B, 
there  were  conflicting  contentions  that  the 
superior  judgment  had  never  been  paid  but 
was  still  a  charge  on  the  lands  of  P,  that  it 
had  been  assigned  to  P's  wife  and  by  her  will 

fiven  to  P,  and  that  it  had  been  assigned  to 
's  son.  It  is  held  that  these  questions  as 
to  the  status  of  the  superior  judgment  must 
be  determined  before  a  sale  of  any  of  the 
land  in  order  that  the  land  could  be  sold  and 
the  proceeds  distributed,  and  also  in  order 
to  remove  the  cloud  from  the  title  and  obtain 
a  sound  price  for  the  land,  and,  as  plaintiff 
had  an  interest  in  the  settlement  of  such 
matters,  he  would  not  be  delayed  or  embar- 
rassed by  requiring  that  the  land  last  sold 
by  P  should  be  first  sold  for  the  satisfaction 
of  plaintiff's  judgments  before  resorting  to 
the  land  sold  to  B. 

Beeda  —  Quitclaim  by  Jndsment  Credi- 
tor —  Effect. 

The  holder  of  a  judgment  has  no  estate  or 
interest  in  land  subject  to  the  judgment  lien, 
but  only  a  right  to  have  it  applied  to  the 
satisfaction  of  his  debt,  and  hence  an  instru- 
ment executed  by  him  quitclaiming  a  part 
of  the  land  to  a  purchaser  from  the  judgment 
debtor  merely  releases  and  exonerates  such 
land  from  tiie  judgment  lien. 

Judgments  —  Release  —  Effect  of  Aa- 
sisnment  to  Jndsment  Debtor. 

If  a  judgment  is  assigned  to  the  judgment 
debtor's  wife  and  by  her  will  given  to  the 
judgment  debtor,  it  is  extinguished,  as  the 
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two  antagonistic  rights  of  creditor  and  debtor 
merge  in  one  and  uie  dame  person. 
[See  noto  at  end  of  this  case.] 

Subrogation  —  By  Payment  of  Judg- 
ment «•  Owner  of  lAnd  Snbjeet  to 
Lien. 

Where  a  judgment  debtor  conveyed  part 
of  a  tract  of  land  owned  by  him  to  B  and 
subsequently  conveyed  the  rest  of  the  land 
to  P,  those  claiming  under  B  are  entitled 
to  pay  the  debt  and  have  the  judgment  as- 
signed for  their  use  and  benefit,  and  in  such 
case,  or  in  case  they  are  compelled  by  legal 
process  to  pay  the  judgment,  they  will  be 
subrogated  to'  the  rights  of  the  judgment 
creditor  as  against  the  land  conveyed  to  P, 
since  the  duty  rested  upon  the  judgment 
debtor  to  pay  off  the  debt  in  exoneration  of 
the  land  sold  to  B,  and  P  took  the  land 
conveyed  to  him  subject  to  the  same  equity. 

Appeal  from  Superior  Court,  Pitt  county: 
CoNNOB,  Judge. 

Action  by  George  H.  Brown,  plaintiff, 
against  F.  C.  Harding  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Keveiused. 

[255]  Civil  action,  brought  by  George  H.' 
Brown,  administrator  of  F.  B.  Satterthwaite, 
to  enforce  two  certain  judgment  liens  against 
the  land  set  apart  to  J.  J.  Perkins  as  a 
homestead;  one  part  of  which  was  sold  by 
J.  J.  Perkins  to  Lucy  G.  Bernard,  from  whom 
it  descended,  to  the  defendants  Bernard,  and 
the  remaining  part  was  afterwards  sold  by 
the  homesteader  to  his  son,  W.  W.  Perkins. 

At  the  ?^ovember  Term,  1870  (Nov.  11), 
of  Beaufort  Superior  Court,  judgment  was 
rendered  in  the  name  of  F.  B.  Satterthwaite, 
endorsee,  against  J.  J.  Perkins,  on  a  note 
for  $527.94,  bearing  date  2  November,  1869, 
which  judgment  was  transcripted  and  duly 
docketed  in  the  Superior  Court  of  Pitt 
County,  where  the  land  is  situated,  on  17 
February,  1871,  and  was  properly  cross-in- 
dexed. That  at  the  same  term  of  the  Su- 
perior Court  another  judgment  was  recovered 
in  the  case  of  C.  S.  [256]  Parsons  &  Sons, 
to  the  use  of  F.  B.  Satterthwaite  v.  J.  J. 
Perkins,  on  a  note  for  $527.95,  dated  2  No- 
vember, 1869,  with  interest  from  6  March, 
1870;  said  judgment,  on  16  February,  1870, 
was  transcripted  from  Beaufort  Superior 
Court  to  Pitt  Superior  Court  and  reguarly 
docketed  on  the  judgment  docket  of  Pitt 
Superior  Court,  and  properly  cross-indexed. 

At  the  August  Term,  1913,  of  Pitt  Superior 
Court,  Edward  Parsons  and  Henry  C.  Par- 
sons filed  in  this  cause  an  affidavit,  setting 
forth  that  they  were  the  survivors  of  the  late 
firm  of  C.  S.  Parsons  &  Rons,  and  as  such 
the  equitable  owners  of  the  two  judgments 
declared  on  in  this  action,  and  entitled  to 
the    proceeds    collected,    and    that    the    said 
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judgments  were  not  the  property  of  F.  B. 
Satterthwaite,  who,  at  the  time  of  taking 
these  judgments,  was  in  possession  of 
the  two  notes  upon  which  they  were 
rendered,  as  attorney  for  the  collection 
thereof;  and  tiiat  nothing  has  heen  paid  on 
said  notes  or  judgments,  but  that  the  same 
are  still  due  and  owing  to  the  late  firm  of 
C.  S.  Parsons  &  Sons,  the  equitable  owners 
thereof,  upon  which  they  were  permitted  to 
intervene  and  he  made  parties  plaintiff  to 
set  up  the  riglits  of  tlie  said  C.  S.  Parsons  & 
Sons  to  the  proceeds  realized  from  the  collec- 
tion of  said  judgments. 

Upon  the  two  judgments  referred  to,  which 
were  taken  and  docketed  in  Beaufort  Superior 
Court,  transcripted,  docketed  and  cross-in- 
dexed on  the  judgment  docket  of  Pitt  Su- 
perior Court,  executions  were  regularly  is- 
sued, and  the  homestead  of  the  judgment 
debtor,  J.  J.  Perkins,  was  duly  allotted  to 
him,  which  included  Lot  No.  33,  in  the  town 
of  Greenville.  Tlie  homestead  returns  were 
regularly  recorded  in  the  office  of  the  register 
of  deeds,  15  March,  1871. 

At  the  Spring  Term,  1870,  of  Pitt  Superior 
Court,  a  judgment  was  rendered  in  favor 
of  AV.  M.  B.  Brown  as  administrator  of  Rich- 
ard Short  V.  J.  J.  Perkins,  for  the  sum  of 
$1,788.90,  with  interest  on  $1,650.90  from 
1  April,  1870,  and  docketed  in  said  month  in 
Pitt  Superior  Court.  A  homestead  was  duly 
allotted  under  an  execution  issued  upon  this 
judgment,  to  the  defendant,  which  embraced 
said  Lot  No.  33. 

On  24  July,  1893,  J.  J.  Perkins,  for  the 
consideration  of  $1,000,  conveyed  the  land 
described  in  the  complaint,  it  being  a  part 
of  his  homestead  and  of  Lot  No.  33,  to  Lucy 
G.  Bernard,  wife  of  C.  M.  Bernard,  and  moth- 
er of  the  other  Bernards,  who  are  defendants 
in  this  action.  She  died  before  the  bringing 
of  this  suit.  Afterwards,  on  12  November, 
1903,  J.  J.  Perkins,  the  judgment  debtor  and 
homesteader,  conveyed  the  remainder  of  Lot 
No.  33  to  his  son,  W.  W.  Perkins.  Tlie  deeds 
were  all  duly  registered.  J.  J.  Perkins  died 
in  May,  1911.  F.  B.  Satterthwaite  died  in 
1875,  and  plaintiff,  George  H.  Brown,  quali- 
fied as  his  administrator  in  1875,  and  filed 
his  final  account  in  [257]  1876.  It  is  alleged, 
and  there  is  proof  to  show  it,  that  the  judg- 
ment of  W.  M.  Brown,  admr.  v.  J.  J. 
Perkins,  was  assigned  by  L.  V.  Morrill,  ad- 
ministrator, to  R.  A.  Tyson,  and  by  the  latter 
to  Mrs.  A.  C.  Perkins,  wife  of  the  judgment 
debtor,  J.  J.  Perkins.  She  died,  leaving  a 
will  in  which  she  deviled  and  bequeathed  all 
of  her  estate  to  her  husband,  J.  J.  Perkins. 
After  *her  death  R.  A.  Tyson  assigned  the 
judgment,  at  the  request  of  the  judgment 
debtor,  J.  J.  Perkins,  to  the  latter 's  son,  W. 
W.  Perkins,  who  is  dead,  his  administrator, 
heirs  at  law  and  distributees  being  parties 
to  this  suit,  as  defendants. 


Before  the  judgment  in  favor  of  W.  M.  B. 
Brown,  administrator,  was  assigned  by  R.  A. 
Tyson  to  Mrs.  J.  J.  Perkins  he  executed  to 
Mrs.  Lucy  G.  Bernard  the  following  instru- 
ment : 

''For  and  in  consideration  of  the  sum  of 
$600  I  do  hereby  grant,  bargain,  sell  and 
release  and  remise  and  forever  quitclaim  unto 
Lucy  G.  Bernard,  her  heirs  and  assigns  for- 
ever, a  certain  piece  or  lot  of  land  situate 
in  the  town  of  Greenville,  known  as  a  part 
of  Lot  No.  33  in  said  town,  which  has  thiH 
day  been  conveyed  by  J.  J.  Perkins  to  the 
said  Lucy  G.  Bernard,  and  the  same  is  re- 
lieved and  discharged  from  any  lien  on  ac- 
count of  a  certain  judgment  recorded  in  Pitt 
Superior  Court  of  W.  M.  B.  Brown,  admin- 
istrator of  Richard  Short,  transferred  to  L. 
V.  Morrill,  and  by  said  Morrill  assigned  to 
me,  and  on  record  in  Judgment  Docket  No. 
1,  page  193. 

"In  witness  whereof  I  hereby  set  my  hand 
and  seal,  this  24  July,  1893.     R,  A.  Tyson," 

R.  A.  Tyson  testified  as  follows:  **The 
judgment  of  W.  M.  B.  Brown,  administrator 
of  Richard  Short,  v.  J.  J.  Perkins,  was  as- 
signed to  me  by  L.  V.  Morrill.  I  transferred 
it  to  Mrs.  A.  C.  Perkins,  wife  of  J.  J.  Perkins. 
I  made  a  transfer  of  the  judgment  on  a  little 
strip  of  paper.  Mrs.  E.  A.  Moye  was  clerk; 
I  think  he  pasted  it  on  there.  Mr.  Moye 
wrote  it  out:  I  signed  it  and  left  it  with 
Mr.  Move;  saw  him  stick  it  on  the  book 
and  never  saw  it  any  more  until  Mr.  J.  J. 
Perkins  came  to  me  and  said  he  wanted  the 
transfer  made  again,  as  it  had  gotten  off  of 
that  book ;  that  he  wanted  the  transfer  again ; 
that  he  had  paid  me  for  the  judgment  and 
there  was  nothing  against  it,  and  he  wanted 
it  transferred  to  his  son.  Mrs.  Perkins  was 
dead  when  I  transferred  it  to  his  son,  that  is, 
when  I  transferred  it  the  last  time.  It 
was  all  paid  when  I  transferred  it  to  Mrs. 
Perkins.  Mr.  Bernard  paid  me,  I  think,  $600; 
I  do  not  remember  exactly.  I  think  that  was 
transferred  the  same  way,  and  1  was  to  give 
him  $600  interest  in  the  judgment.  I  think 
that  was  transferred  the  same  way.  It  was 
written  on  a  nice  piece  of  paper  and  stuck 
on  the  book.  I  do  not  know  what  became  of 
that  piece  of  paper;  it  was  never  brought 
back  to  me.  Mr.  [258]  Perkins  said  it  was 
lost  and  gone  and  he  wanted  me  to  retransfer. 
I  don't  know  whether  the  paper  with  that 
I  transferred  to  Mrs.  Perkins  was  on  the 
record  when  I  made  the  transfer  to  W.  W. 
Perkins.  It  was  like  it  is  now.  I  signed 
the  transfer  on  a  little  piece  of  white  paper. 
Mr.  E.  A.  Moye,  clerk  of  tiie  Superior  Court, 
was  present.  He  is  dead.  Mr.  J.  J.  Perkins 
was  also  present;  he  is  also  dead.  Two  or 
three  years  after  that  J.  J.  Perkins  came  to 
me  and  asked  me  about  it.  I  have  not  told 
that  I  wrote  it  on  a  piece  of  paper  and  hand- 
ed it  to  Mrs.  Perkins.     I  was  friendly  with 
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W.  W.  Perkins.  Mr.  J.  W.  Perkins  married 
W.  W.  Perkins's  widow.  I  am  not  friendly 
with  him.  I  married  J.  J.  Perkins's  oldest 
daughter.  J.  W.  Perkins  and  myself  were  on 
friendly  terms  at  the  time  of  this  transac- 
tion;  disagreement  has  happened  recently." 

This  action  was  commenced  8  May,  1913. 

Defendant  tendered  these  additional  issues: 

7.  ]>id  Lucy  G.  Bernard  pay  to  R.  A.  Ty- 
son, owner,  as  assignee  of  the  judgment  of 
W.  M.  B.  Brown,  administrator  of  Richard 
Short,  y.  J.  J.  Perkins,  six  hundred  dollars 
•on  said  judgment;  and  did  said  Tyson  assign 
to  Lucy  G.  Bernard  an  interest  in  said  judg- 
ment to  tlie  extent  of  said  six  hundred  dollars 
at  the  time  of  the  sale  of  the  land  hy  J.  J. 
Perkins  to  said  Lucy  G.  Bernard? 

8.  Did  R.  A.  Tyson  assign  to  AUie  C. 
Perkins,  wife  of  J.  J.  Perkins,  the  remaining 
part  of  said  judgment? 

9.  Did  Allie  C.  Perkins,  wife  of  J.  J.  Per- 
kins, bequeath  by  will  her  interest  in  said 
judgment  to  J.  J.  Perkins? 

10.  Was  the  assignment,  as  it  appears  up- 
on the  judgment  docket  of  said  judgment  of 
W.  M.  B.  Brown,  administrator  of  Richard 
Short,  T.  J.  J.  Perkins,  to  W.  W.  Perkins, 
made  after  the  death  of  Allie  C.  Perkins? 

11.  After  the  payment  and  assignment  to 
Lucy  G.  Bernard  of  six  hundred  dollars  in 
the  judgment  of  Brown,  administrator,  as 
aforesaid,  v.  J.  J.  Perkins,  did  said  J.  J. 
Perkins  pay  off  the  balance  of  said  judgment 
before  the  assignment  to  W.  VV.  Perkins? 

The  jury  returned  the  following  verdict: 

1.  Did  F.  B.  Satterthwaite,  endorsee,  ob- 
tain a  judgment  against  J.  J.  Perkins  in 
Beaufort  Superior  Court  for  $527.94  and 
costs,  and  was  said  judgment  duly  docketed 
in  said  court  11  November,  1870,  and  did 
C,  S.  Parsons  to  the  use  of  F.  B.  Satter- 
thwaite obtain  one  other  judgment  for  $527.- 
95  and  costs  against  J.  J.  Perkins,  and  was 
said  judgment  duly  docketed  in  said  court  22 
November,  1870?     Answer:     Yes. 

2.  If  so,  were  said  judgments  duly  tran- 
scripted  and  docketed  in  the  Superior  Court 
of  Pitt  County,  as  alleged  in  the  complaint, 
on  18  February,  1871?     Answer:     Yes. 

[259]  3.  Was  the  homestead  of  the  said 
J.  J.  Perkins  duly  allotted  and  assigned  to 
him  on  16  March,  1871,  as  alleged  in  the 
complaint  and  answer,  and  did  said  allotment 
include  the  lands  in  controversy  in  this  action 
as  his  homestead?     Answer:  Yes. 

4.  Is  the  lien  of  said  judgments  still  sub- 
sisting on  the  lands  set  apart  to  J.  J.  Perkins 
as  a  homestead  ?    Answer :     Yes. 

5.  Is  the  action  of  the  plaintiff  to  foreclose 
said  liens  barred  by  the  statute  of  limita- 
tions?    Answer:     No. 

6.  Are  C.  S.  Parsons  &  Sons  the  equitable 
owners  of  the  two  judgments  set  out  and 
described  in  the  complaint  and  declared  on 
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in  this  action,  to  wit,  F.  B.  Satterthwaite, 
endorsee,  v.  J.  J.  Perkins,  and  C.  S.  Parsons 
&  Sons  to  the  use  of  F.  B.  Satterthwaite 
against  J.  J.  Perkins?     Answer:     Yes. 

The  court  adjudged  that  the  land  conveyed 
to  Lucy  G.  Bernard  be  sold  by  the  commis- 
sioner, to  pay  the  judgments  held  by  plain- 
tiffs and  amounting  to  $3,873.16,  on  the  first 
day  of  the  term,  and  the  costs  and  also 
the  expenses  of  sale,  and  further  directed, 
the  application  of  the  proceeds  of  sale  and 
a  report  by  the  commissioner  to  the  court. 
The  Bernards  excepted,  appealed  and  assigned 
errors  as  follows: 

1.  The  appellants  moved  to  set  aside  the 
proceedings  in  Beaufort  County  in  both  cases 
against  J.  J.  Perkins  for  Irregularity,  on  the 
ground  that  Parsons  k  Sons  were  not  resi- 
dents of  this  State  and  J.  J.  Perkins  was  a 
resident  of  Pitt  County,  and  suit  should  have 
been  brought  in  Pitt  County.  His  Honor  de- 
nied the  motion  and  appellants  excepted. 

2.  The  plaintiffs  offered  the  records  of 
Beaufort  County  and  the  transcripts  of  Pitt 
County.  The  appellants  objected  on  the 
ground  that  the  records  were  mere  fragments 
and  that  no  judgment  had  ever  been  rendered  •:- 
or  drawn  up  and  recorded.  This  same  objec-  f 
tion  was  made  to  each  and  every  one  of  such 
records.  These  objections  were  all  overruled 
and   appellants   excepted. 

3.  At  close  of  plaintiff^s  evidence  the  de- 
fendants Bernard  moved  for  judgment  as  of 
nonsuit  on  the  following  grounds:  (a)  For 
that  the  records  do  not  show  that  there  was 
ever  any  judgment  rendered  in  either  action, 
and  that  the  docketing  of  what  is  on  record 
is  not  sufficient  to  constitute  a  lien  on  the 
land  in  controversy,  (b)  That  there  is  no 
evidence  to  show  that  the  plaintiffs  Henry 
C.  Parsons  and  Edward  Parsons  are  now  or 
ever  were  in  any  way  connected  with  the 
firm  of  C.  S.  Parsons  k  Sons,  (c)  That  plain- 
tiff's claim,  if  any  they  ever  had,  is  barred 
by  the  statute  of  limitations. 

4.  The  defendants  Bernard  allege  in  the 
pleadings  that  if  there  is  any  subsisting  lion 
on  the  lands  formerly  o\med  by  J.  J.  Perkins 
that  they  are  entitled  to  subrogation  as  to 
the  six  hundred  dollars  paid  on  [260]  the  W. 
M.  B.  Brown  judgment,  which  was  the  first 
lien  on  all  the  land,  and  also  that  their  an- 
cestor having  purchased  in  1893,  and  the 
lands  now  in  possession  of  Virginia  H.,  V.  E. 
and  Harry  W.  Perkins  having  been  conveyed 
in  1903,  this  land  must  first  be  subjected  to 
sale  to  satisfy  plaintiffs'  claim.  This  claim 
was  denied  by  the  court. 

5.  At  the  close  of  all  the  evidence  the 
defendants  Virginia  H.,  V.  E.  and  Harry 
W.  Perkins  moved  for  judgment  as  of  non- 
suit.    Motion  allowed.    Appellants  excepted. 

6.  At  the  close  of  all  the  evidence  the  court 
refused  their  motion  for  nonsuit. 
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7.  The  court  refused  to  submit  the  addi- 
tional issues  tendered  by  the  appellants,  as 
set  out  in  the  record,  and  defendants  ex- 
cepted. 

8.  Under  the  charge  of  the  court  the  jury 
answered  all  the  issues  submitted  in  favor 
of  the  plaintiffs,  and  the  appellants  excepted. 

9.  Appellants  moved  for  a  new  trial  for 
errors  set  out  in  record.  Overruled,  and  the 
appellants  excepted. 

10.  When  the  judgment  was  tendered  for 
the  signature  of  the  judge,  and  before  the 
signing  of  same,  the  appellants  moved  to 
set  aside  the  verdict  and  for  a  new  trial, 
on  the  ground  that  there  are  not  sufficient 
facts  found  on  which  to  render  judgment, 
the  records  all  showing  that  Greorge  H.  Brown, 
as  administrator  of  Satterthwaite,  has  no  in- 
terest, right,  or  title  in  and  to  said  judg- 
ments, or  either  of  them,  and  there  is  no 
proof  and  no  finding  of  that  the  plaintiffs 
Henry  C.  Parsons  and  Edward  Parsons  are 
now  or  ever  were  members  of  or  in  any  'way 
connected  with  the  old  firm  of  .C.  S.  Parsons 
&  Sons,  which  they  allege  was  dissolved  by 
the  death  of  some  of  its  members  many  years 
ago.  The  motion  was  overruled  and  exception 
taken.    Appeal  by  defendants. 

8.  J.  Everett  for  plaintiffs. 

Barry  Skinner  and  L.  O,  Cooper  for  inter- 
veners C.  S.  Parsons  &  Sons. 

N.  7.  Chulley,  A.  C.  Bernard  and  D.  M, 
Clark  for  defendants  Bernard. 

W.  F.  Evans  for  defendants  Perkins  et  al. 

Walker,  J.  {after  stating  the  facta), — 
This  action  was  brought  by  the  plaintiff 
against  the  administrator  of  J.  J.  Perkins, 
the  judgment  debtor,  and  other  parties  in- 
terested in  the  controversy,  to  enforce  the 
lien  of  the  judgments  recovered  by  him  in 
Beaufort  Superior  Court,  and,  in  furtherance 
of  that  purpose,  to  have  a  sale  of  the  land 
which  is  covered  by  the  homestead,  and  the 
proceeds  applied  to  the  payment  of  the  said 
judgments,  the  homesteader  having  died,  and 
the  right  to  subject  the  land  to  the  satis- 
faction of  the  debts  evidenced  by  the  judg- 
ments having  accrued  to  him,  the  plaintiff. 

The  first  objection  to  plaintiff's  recovery 
is  that  the  judgments  were  liot  duly  rendered 
in  Beaufort  Superior  Court.  The  record  en- 
try contains  [261]  all  the  essential  elements 
of  a  judgment,  and  it  was  not  necessary  to 
the  validity  of  the  judgments  that  they  should 
have  been  signed  by  the  judge.  It  was  held 
in  Bond  v.  Wool,  113  N.  C.  20,  18  S.  E.  77, 
that  while  it  is  more  regular,  and  for  many 
reasons  the  better  course,  tliat  a  judgment 
should  be  signed  by  the  judge,  the  provision 
of  thfe  statute  is  not  mandatory,  and,  conse- 
quently, an  entry  "Judgment  a«  per  transcript 
filed,"  is  sufiicient  to  constitute  a  judgment. 


It  has  been  repeatedly  held  that  the  require- 
ment as  to  signing  a  judgment  is  merely  di- 
rectory. Rollins  V.  Henry,  78  N.  C.  342; 
Keener  v.  Goodson,  89  N.  C.  273;  Sumner 
V.  Sessoms,  94  X.  C.  371;  Ferrell  v.  Hales, 
119  N.  C.  212,  25  S.  E.  821. 

The  motion  to  set  aside  the  judgments  for 
irrleguarity  came  too  late,  and  should  have 
been  made  in  the  Superior  Court  of  Beaufort 
County,  where  they  were  originally  rendered, 
but  the  ground  of  the  motion,  that  the  actions 
should  have  been  brought  in  Pitt  County  in- 
stead of  Beaufort  County,  was  insufficient, 
as  an  objection  to  the  venue  should  be  made 
before  judgment,  for  it  should  be  taken  in 
apt  time,  and  if  the  defendant  pleads  to  the 
merits  he  will  be  deemed  to  have  waived  it. 
McMinn  v.  Hamilton,  77  N.  C.  300;  Lafoon 
V.  Shearin,  91  N.  C.  370;  Morgan  v.  Charlotte 
First  Nat.  Bank,  93  N.  C.  352;  aark's  Code 
(3d  ed.)   sec.  195,  p.  149,  and  note. 

The  defendant  argued  that  the  entries  on 
the  records  were  mere  fragments,  and  too 
uncertain  to  be  considered  as  solemn  judg- 
ments of  the  court,  but  we  think  otherwise. 
We  have  discussed  this  question  somewhat 
already,  but  we  may  add  that  if  Rollins  v. 
Henry,  supra,  is  examined,  it  will  be  found 
that  the  judgment  in  that  case  consisted  mere- 
ly of  memoranda  and  was  not  as  definite 
and  complete  as  those  in  question  here,  and 
it  was  held  to  be  valid  and  sufficient;  and 
in  Bond  v.  Wool,  supra,  the  entry,  "Judgment 
as  per  transcript  filed,''  was  considered  as 
sufficient  to  show  a  regular  judgment  of  the 
court. 

We  think  there  was  some  evidence  that 
Henry  C.  and  Edward  Parsons  had  the  bene- 
ficial interest  in  the  judgment,  but  if  there 
waa  not  such  evidence  it  cannot  avail  the 
defendants,  as  the  judgments  were  taken  in 
the  name  of  Mr.  Satterthwaite,  and,  nothing 
else  appearing,  he  was  the  legal  owner  of 
the  one  and  the  beneficial  owner  of  the  other, 
as  the  record  now  shows,  at  the  time  of  his 
death,  and  his  administrator  c«n  have  them 
enforced  or  collected  for  the  benefit  of  the 
true  owner.  The  presumption  is  that  the 
plaintiff  in  a  judgment  is  the  owner  of  it,  and 
the  burden  of  proof  must  be  on  the  one  who 
alleges  the  contrary.  If  Mr.  Satterthwaite 
was  not  the  beneficial  owner  of  one  of  the 
judgments  he  was,  as  nominal  plaintiff,  at 
least  a  trustee,  as  he  recovered  the  judgment 
in  his  own  name,  and  having  the  legal  title, 
he  would  hold  it  for  the  use  and  benefit  of 
the  real  owner.  These  are  matters  to  be 
settled  between  George  H.  Brown,  admin- 
istrator, and  the  real  owners  [2621  of  the 
judgment,  and  do  not  concern  the  defendants, 
as  they  will  be  protected  by  payment  to 
the  plaintiff  of  record.  Whether  he  had  a 
right,  in  law,  to  sue  on  the  notes,  as  he 
did,    cannot    be    questioned    collaterally,   at 
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this  stage  of  the  proceedings,  as  an  objection 
for  defect  of  parties  must  be  taken  by  an- 
swer or  demurrer  or  it  will  be  considered 
as  waived.  Kevisal,  sees.  475,  476,  477  and 
478;  Usry  v.  Suit,  91  N.  C.  406;  Kornegay 
T.  Farmers',  etc.  Steamboat  Co.  107  N.  C. 
115,  12  S.  £.  123,  and  cases  cited  at  p.  117. 
It  is  not  necessary  that  the  Parsons  should 
be  parties,  so  far  as  the  defendants  are 
concerned,  as  the  latter  may  safely  pay  to 
the  plaintiff  on  the  record,  as  we  have  shown, 
and  to  fortify  this  further,  we  now  cite  New* 
som  V.  Russell,  77  N.  C.  277 :  "It  is  not  the 
duty  of  the  maker  of  the  note  to  see  to  the 
application  of  the  money,  and  it  is  even  less 
his  duty  to  fight  the  battle  of  the  creditors 
of  the  bankrupt.  What  interest  is  it  to  him 
if  he  is  absolved  from  further  liability  by 
payment  of  his  debt  upon  a  judgment  regu* 
larly  obtained  against  him?"  But  it  may 
be  expedient  to  determine  the  fact  as  to 
the  beneficial  interest  of  the  Parsons,  so  that 
the  plaintiff  may  know  how  to  pay  out  the 
fund  when  received  by  him  and  to  protect 
him  against  any  mistake  in  that  regard. 
Plaintiff  has  filed  a  petition  for  a  certiorari 
to  correct  the  record,  so  as  to  show  that  it 
was  admitted  at  the  trial  that  the  Parsons 
were  the  beneficial  owners  of  the  judgments, 
with  a  letter  from  the  presiding  judge  to 
that  effect,  but  we  do  not  deem  it  necessary 
to  act  upon  it  at  all,  as  we  have  decided  not 
to  disturb  the  finding  on  the  sixth  issue,  and 
it  does  not  concern  the  defendant  if  the  Par- 
sons are  not  parties.  The  court  may  make 
other  parties  as  defendants  in  this  action,  if 
the  issues  to  be  submitted  require  it,  because 
of  their  interest  therein.  The  motion  of  the 
appellants  for  judgment  of  nonsuit  was  prop- 
erly overruled.  The  question  involved  in  the 
nonsuit  of  plaintiff  on  the  motion  of  Virginia 
H.  and  Harry  W.  Perkins  will  be  hereinafter 
considered. 

This  leaves  the  three  principal  questions  in 
the  case  for  consideration:  First,  whether 
the  judgments  are  barred  by  the  statute  of 
limitations;  second,  whether  the  Bernards 
are  entitled  to  have  the  Perkins's  part  of 
the  land  (lot  Xo.  33)  sold,  it  being  the  last 
part  conveyed  by  J.  J.  Perkins,  before  their 
land  is  resorted  to  by  the  plaintiff;  and, 
third,  whether  the  court  should  have  sub- 
mitted to  the  jury  the  issues  tendered  by 
the  Bernards. 

As  to  the  statute  of  limitations,  we  do  not 
think  it  barred  the  plaintiff*8  right  to  proceed 
in  the  collection  of  the  judgments  by  suit. 
Mr.  Oulley  has  stated  his  contention  in  behalf 
of  the  Bernards  very  frankly  and  very  clear- 
ly. We  quote  from  the  supplemental  brief: 
"The  record  shows  that  tlie  so-called  judg- 
ments were  docketed  11  November,  1870,  the 
homestead  was  allotted  on  18  February,  1871, 
or  3  months  and  7  days  afterwards.    The  stat- 


ute of  limitations  was  not  suspended  from 
1  November,  1883,  to  11  March,  1885,  making 
1  year  4  months  and  [263]  10  days  to  be 
added.  The  present  statute,  Revisal,  sec. 
686,  was  passed  6  February,  1905,  and  this 
action  was  begun  15  August,  1913,  making 
8  years  6  months  and  9  days  between  the  two 
dates.  These  three  periods,  when  added  to- 
gether, make  10  years  1  month  and  26  days» 
showing  that  the  action  is  unquestionably 
barred." 

By  the  Laws  of  1869-70,  ch.  121,  ratified 
25  March,  1870  (Battle's  Rev.  ch.  55,  sec. 
26),  what  is  called  "the  reversionary  inter- 
est" in  a  homestead  was  forbidden  to  be  sold, 
and  it  was  further  provided  that  the  statute 
of  limitations  should  not  run  against  any 
debt  owing  by  the  owner  of  the  homestead 
affected  by  the  act  during  the  existence  of 
his  interest  in  the  homestead.  This  act  was 
construed  in  McDonald  v.  Dickson,  85  N.  C. 
248.  It  was  not  incorporated  in  the  Code 
of  1883,  which  became  effective  on  1  Novem- 
ber of  that  year,  and  it  was  held  in  Cobb  v. 
Halyburton,  92  N.  C  652,  654,  that  it  ceased 
to  operate  from  that  day  and  the  statute 
of  limitations  again  began  to  run,  and  it  con- 
tinued to  do  so  until  11  March,  1885  (Laws 
1885,  ch.  359),  when  another  act  was  passed 
with  this  provision:  "The  statute  of  limi- 
tations shall  not  run  against  any  payment 
owing  by  the  owner  of  a  homestead  or  home- 
stead interest  during  the  existence  of  such 
homestead  or  homestead  interest,  whether  the 
same  has  been  or  shall  hereafter  be  allowed, 
assigned  and  set  apart  under  execution  or 
otherwise."  The  word  "payment"  used  in  thia 
statute,  which  from  the  context  it  was  rea- 
sonably inferred  meant  "judgment,"  and  was 
by  some  misprision  of  the  copyist  substituted 
for  the  latter  word,  produced  some  uncer- 
tainty in  regard  to  the  matter  until  24  Jan- 
uary, 1887,  when  the  Legislature  corrected 
the  phraseology  by  substituting  the  words 
"judgment  against"  for  the  other  words, 
"payment  owing  by,"  so  that  it  would  read 
generally  that  the  statute  of  limitations 
should  not  during  the  existence  of  the  home- 
stead affect  any  judgment  against  the  owner 
thereof.  The  acts  of  1885  and  1887  now 
constitute  a  part  of  Kevisal,  sec.  685. 

We  need  not  decide  whether  the  Bernards 
are  entitled  in  the  computation  of  time 
elapsed,  when  the  statute  of  limitations  was 
operative,  to  the  first  period  claimed  by 
them,  that  is,  the  3  months  and  7  days  be- 
tween the  date  of  docketing  the  plaintiffs' 
two  judgments  and  the  date  when  the  action 
was  commenced,  nor  need  we  consider  the 
other  claim  of  1  year  4  months  and  10  days 
from  1  November,  1883,  to  11  March,  1885, 
as  we  are  of  the  opinion  that  they  are  not 
entitled  to  count  the  period  last  claimed,  that 
is,  8  years  6  months  and  9  days,  bur  con- 
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struction  of  the  act  of  6  Febniaxy,  1905 
(Laws  of  1905,  ch.  Ill),  as  brought  forward 
in  the  Eevisal,  sec.  686,  being  quite  different 
from  the  one  relied  on  by  learned  counsel. 
That  section  provides:  **The  allotted  home- 
stead shall  be  exempt  from  levy  so  long  as 
owned  and  occupied  by  the  homesteader  or 
by  any  one  for  him,  but  when  conveyed  by 
him  in  the  mode  authorized  bv  the  Const itu- 
tion,  Article  X,  sec.  8,  the  exemption  [264] 
thereof  ceases  as  to  liens  attaching  prior  to 
the  conveyance.  The  homestead  right  being 
indestructible,  the  homesteader  who  has  con- 
veyed his  allotted  homestead  can  have  another 
allotted,  and  as  often  as  may  be  necessary: 
Provided,  this  shall  not  have  any  retroactive 
effect." 

The  Bernards  insisted  that  under  section 
686  of  the  Revisal,  if  the  owner  of  the 
homestead,  against  whom  a  judgment  has 
been  taken,  conveys  it,  he  thereby  subjects 
it  to  sale  under  execution  issued  upon  the 
judgment,  and  that,  as  the  creditor  can  thus 
proceed  against  him,  the  effect  of  the  section 
is  to  put  the  statute  of  limitations  in  motion 
again  as  to  homesteads  which  have  been  con- 
veyed by  their  owners.  We  need  not  say 
how  this  is,  or  give  any  precise  opinion  upon 
the  meaning  of  that  statute,  as  there  is  a 
proviso  to  it  which  prevents  it  from  being 
retroactive  in  its  operation.  In  our  case 
the  judgments  were  rendered,  and  the  home- 
stead allotted  and  conveyed  by  its  owner  long 
before  the  statute  (Bevisal,  sec.  686)  was 
enacted.  It  would,  therefore,  be  made  to 
operate  retroactively  if  applied  to  the  factA 
in  this  record.  It  was  thought  just  and 
right  that  it  should  not  do  so,  as  it  might 
otherwise  be  open  to  very  serious  objection. 
At  any  rate,  the  Legislature  has  plainly  said 
it  shall  have  no  such  effect,  but  a  prospective 
one  alone,  and  this  is  a  sufficient  reason  for 
the  law.  In  Davenport  v.  Fleming,  154  N. 
C.  291,  70  S.  E.  472,  the  Court  considered 
the  act  and  said,  by  Justice  Hoke,  in  regard 
to  this  feature  of  it:  "A  construction  of 
section  686  of  the  Revisal  does  not  seem  to  be 
involved  in  this  appeal,  for  the  section  itself 
contains  the  provision  that  the  same  shall 
have  no  retroactive  effect,  and  the  determina- 
tive facts  all  transpired  before  the  section 
was  enacted.  Chapter  3,  sec.  3,  Laws  1905." 
And  in  Crouch  v.  Crouch,  160  N.  C.  447, 
76  S.  E.  482,  the  Court,  by  the  Chief  Justice, 
said:  "It  is  true  that  under  the  act  of 
1905,  ch.  Ill,  now  Rev.  686,  the  homestead 
exemption  ceased  as  to  this  tract  of  land  when 
the  homesteader  conveyed  it  to  Abernathy. 
But  the  act  specifically  provides  that  it  shall 
not  have  anv  retroactive  effect;  therefore  the 
land  did  not  become  subject  to  plaintiff's  exe- 
cution till  1905,  and  the  defendant  has  neither 
held  the  land  seven  years  under  color  of 
title  nor  is  the  lien  of  the  judgment  barred 


by  the  ten  years  statute  of  limitations."  We 
therefore  conclude  on  this  question  that  the 
last  claim  of  the  Bernards  cannot  be  allowed^ 
and  the  eight  years  six  months  and  nine  daya 
counted  as  a  part  of  the  time  during  which 
the  statute  of  limitations  was  running,  and, 
this  being  so,  it  follows  that  the  judgments 
are  not  barred  by  it.  Farrar  v.  Harper,, 
133  N.  C.  71,  45  S.  E.  510,  does  not  apply. 
It  decided  very  different  questions:  first, 
as  to  whether  the  act  of  1885,  ch.  359,  sus- 
pended the  running  of  the  statute  of  limita- 
tions until  there  had  been  an  actual  allotment 
of  the  homestead;  and,  second,  as  to  whether 
the  act  of  1901,  ch.  612,  extending  the  time 
two  years  for  allot ing  homesteads,  prevented 
the  running  of  the  statute  against  a  judg- 
ment [265]  which  was  already  more  than  ten 
years  old.  We  answered  both  questions  in. 
the  negative. 

The  next  inquiry  is,  whether  the  Bernards 
are  entitled  to  have  the  part  of  lot  No.  33, 
^hich  was  conveyed  to  W.  W.  Perkins  by 
J.  J.  Perkins,  sold  under  the  decree  of  the 
court  to  satisfy  plaintiff's  judgments  before 
their  part  of  the  said  lot  is  sold  for  that 
purpose,  as  the  same  was  conveyed  to  them 
by  the  judgment  d^tor,  J.  J.  Perkins,  before 
he  conveyed  the  remainder  thereof  to  W.  W. 
Perkins. 

The  doctrine  seems  to  be  established  that 
where  there  is  a  lien  by  judgment  resting  up- 
on land,  part  of  which  is  sold  by  the  debtor, 
the  remaining  portion  will  be  sold  before 
resorting  to  the  land  first  sold  to  satisfy  the 
debt,  and  the  rule  extends  to  a  purcliaser 
of  the  remaining  land  from  the  judgment 
debtor  as  well.  The  rule,  with  its  exception 
or  qualification,  is  thus  stated  in  23  Cyc. 
1392  and  1393:  "Where  part  of  the  land 
subject  to  the  lien  of  a  judgment  has  been' 
sold,  equity  will  require  the  judgment  cred- 
itor, seeking  to  enforce  his  lien,  to  proceed 
first  against  that  portion  remaining  unsold, 
provided  this  can  be  done  without  injustice 
to  him  and  without  involving  him  in  litipra- 
tion  or  danger  of  loss.  So,  also,  where  part 
of  tlio  land  has  been  mortgaged,  the  judgment 
creditor  must  first  have  recourse  to  that  por- 
tion remaining  in  the  hands  of  the  debtors; 
and  where  part  of  the  land  has  been  mort- 
gaged and  part  aliened  in  fee  the  judgment 
creditor  must  first  proceed  to  sell  the  debtor'* 
equity  of  redemption  in  the  mortgaged  lands 
before  coming  upon  the  property  conveyed 
in  fee.  Where  lands  subject  to  the  lien  of 
a  judgment  have  been  sold  or  encumbered 
by  the  owner  at  different  times  to  different 
purchasers  there  is  no  contribution  among 
tlie  successive  purchasers,  but  the  various 
tracts  are  liable  to  the  satisfaction  of  the 
judgment  in  the  inverse  order  of  their  aliena- 
tion or  encumbrance,  the  land  last  sold  being 
first  chargeable,  unless  the  judgment  creditor 
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breaks  the  order  of  liability  by  a  voluntary 
release  of  one  or  more  of  the  tracts." 

It  has  been  recognized  by  this  Court  in 
Jackson  t.  Sloan,  76  N.  C.  306,  where  Justice 
Bynum  said:  **The  rule  of  equity  is,  that 
when  one  creditor  can  resort  to  two  funds 
for  the  satisfaction  of  his  debt,  and  another 
to  one  only  of  the  funds,  the  former  shall 
first  resort  to  the  fund  upon  which  the  latter 
has  no  claim,  as  that  by  this  means  of  dis- 
tribution both  may  be  paid.  And  it  is  an 
analogous  principle  of  equity  that  where  a 
debtor  whose  lands  are  encumbered  by  a 
judgment  lien  sells  one  portion  of  it,  the 
creditor  who  has  a  lien  upon  that  w^hich  is 
sold  and  upon  that  which  is  unsold  shall  be 
compelled  to  take  his  satisfaction  out  of  the 
undisposed  of  land,  so  that  thus  the  creditor 
and  the  purchaser  both  may  be  saved.  Kol- 
lins  V.  lliompson,  13  Smedes  &  M.  (Miss.) 
522;  Kussell  v.  Howard,  2  McLean  489,  2i 
Fed.  Cas.  No.  12,156,  Alston  v.  Munford,  1 
Brock,  266,  1  Fed.  Cas.  No.  267;  Hermon  on 
Ex.  224.  But  this,  however.  Is  never  done 
when  it  trenches  [266]  on  the  rights  or 
operates  to  the  prejudice  of  the  party  en- 
titled to  go  upon  both  funds.  Meech  v.  Allen, 
17  N.  Y.  300,  72  Am.  Dec.  465;  U.  S.  v. 
Duncan,  4  McLean  607,  25  Fed.  Cas.  No. 
15,003,  12  111.  523;  McCulloh  v.  Dashiell, 
1  Har.  &  G.  (Md.)  96."  See  also  Francis  v. 
Herren,  101  N.  C.  497,  8  S.  E.  353;  2  Story's 
Eq.  Jur.  1233  a;  Clark  v.  Wright,  24  *S. 
C.  626. 

This  equity  bears  a  close  resemblance  to 
the  doctrine  of  marshaling,  "which  grows  out 
of  the  principle  that  a  party  having  two 
funds  to  satisfy  his  demands  shall  not,  by 
his  election,  disappoint  a  party  who  has  only 
one  fund.  If  A,  for  example,  holds  a  first 
mortgage  against  only  one  of  these  parcels, 
natural  justice  would  seem  to  require  that 
A  should  not  resort  in  the  first  instance  to 
the  parcel  covered  by  B's  mortgage,  but 
should  endeavor  to  collect  his  debt  from  the 
lot  charged  with  his  encumbrance  alone,  and 
resort  to  the  portion  covered  by  B's  mortgage 
only  for  the  purpose  of  making  up  any  de- 
ficiency." Bisipham's  Pr.  of  Equity,  sec. 
340.  But,  as  has  been  observed,  this  equity 
is  never  enforced  against  the  creditor  when 
he  will,  in  any  substantial  way,  be  preju- 
diced by  it,  and  if  it  were  not  for  the  other 
questions  involved  we  would  hold'  that  the 
plaintiffs  in  the  Satterthwaite  judgment 
would  be  delayed  or  embarrassed  in  the  col- 
lection of  his  debt  and  put  to  extra  cost  and 
expense,  and  the  doctrine,  therefore,  would 
not  apply;  but  there  are  other  matters  to  be 
determined  in  which  he  has  an  interest  and 
the  other  parties  a  very  vital  one.  It  is 
aseerted  that  the  judgment  in  favor  of  W. 
M.  B.  Brown,  administrator  of  Richard  Short, 
has  never  been  paid,  but  is  still  due  and 


owing,  and  is  a  charge  upon  the  lands  of 
J.  J.  Perkins  or  his  assignees,  while  this  is 
denied  on  the  other  hand.  There  is  also  con- 
troversy as  to  whether  this  judgment  was 
assigned  to  Perkins's  wife,  and  afterwards 
given  to  him  in  her  will,  thereby  being  ex- 
tinguished, and  also  a  contention  by  W.  W. 
Perkins,  administrator,  and  heir8>  that  it 
was  assigned  to  him.  C.  M.  Bernard  also 
claims  that  six  hundred  dollars  of  this  judg- 
ment was  assigned  to  him.  As  to  this  claim 
of  C.  M.  Bernard,  it  appears  that  if  there 
was  such  an  assignment  it  was  made  for  the 
purpose  of  protecting  the  land  conveyed  to 
Bernard's  wife  by  J.  J.  Perkins  from  any  lien 
of  the  judgment  of  W.  M.  B.  Brown,  ad- 
ministrator of  Bichard  Short,  and  as  we  hold 
that  the  land  so  conveyed  is  discharged  from 
any  such  lien,  the  question  as  to  this  as- 
signment becomes  immaterial.  The  paper- 
writing,  dated  24  July,  1893,  and  entitled  a 
"release,"  which  was  given  by  R.  A.  Tyson 
to  Mrs.  Bernard,  quitclaims  to  her  the  parcel 
of  land  conveyed  to  her  by  J.  J.  Perkins. 
But  R.  A.  Tyson  had  no  estate  or  interest 
in  the  land,  being  merely  a  judgment  cred- 
itor, having  nothing  more  than  a  lien  there- 
on. It  has  been  held  in  this  Court  that 
a  judgment  does  not  vest  any  estate  or  in- 
terest in  the  land  upon  which  it  is  a  lien, 
but  only  gives  to  the  plaintiff  in  it  the  right 
to  have  it  applied  to  the  satisfaction  of  his 
debt.  Bruce  v.  Nicholson,  109  N.  C.  202, 
13  S.  E.  790,  26  Am.  St.  Rep.  562;  Baruch 
V.  Long,  117  N.  C.  509,  23  S.  E.  447;  Bryan 
V.  [267]  Dunn,  120  N.  C  36,  27  S.  E.  37; 
Dail  V.  Freeman,  92  N.  C.  357;  Murchison 
V.  Williams,  71  N.  C.  135.  It  would  seem, 
therefore,  necessarily  to  follow  that  it  was 
intended,  as  the  legal  effect  of  the  instru- 
ment, that  the  land  should  be  released  and 
exonerated  from  the  judgment  lien,  as  this 
is  all  that  he,  R.  A.  Tyson,  could  do,  and  we 
so  hold  upon  the  facts  as  they  now  appear. 
But  the  other  questions  embodied  in  the 
issues  tendered  by  the  Bernards  must  be  sub- 
mitted to  the  jury  in  order  that  the  facts 
may  be  found  as  to  whether  the  said  judg- 
ment was  paid  by  J.  J.  Perkins,  and,  if  not, 
whether  he  assigned  it  to  his  wife  and  in 
her  will  she  gave  it  to  him,  which,  of  course, 
would  extinguish  it,  as  the  two  antagonistic 
rights  of  creditor  and  debtor  had  merged  in 
one  and  the  same  person.  The  issues  might 
be  a  little  more  clearly  drawn,  but  we  leave 
this  with  the  court  below,  and  will  not  an- 
ticipate what  the  evidence  may  be  by  any 
attempt  to  formulate  them  ourselves.  We 
will  suggest,  though,  that  an  issue  be  sub- 
mitted as  to  whether  J.  J.  Perkins  paid  tlie 
judgment  out  of  his  own  money  before  the 
time  it  is  alleged  that  he  assigned  it  to  his 
wife.  As  to  issue  No.  7,  tendered  by  the' 
Bernards,  if  Mrs.  Bernard  paid  the  full  con- 
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sideration  of  $1,000  for  the  land  conveyed 
to  her  by  J.  J.  Perkins,  and  it  is  released, 
as  we  hold,  from  the  lien  of  the  judgment, 
we  do  not  see  how  an  assignment  of  $(300  of 
the  judgment  to  C.  M.  Bernard  can  be  sus- 
tained, other  than  as  confirming  the  release 
to  his  wife,  unless  it  was  an  independent 
transaction  based  upon  a  different  considera- 
tion. But  it  may  be  necessary  to  settle  this 
matter  by  a  finding  of  the  jury  unless  the 
parties  can  agree  as  to  the  true  nature  of  the 
transaction. 

A  court  always  seeks  to  secure  the  best 
price  in  the  sale  of  land  under  its  decree, 
and,  therefore,  it  is  necessary  to  determine 
the  status  of  the  W.  M.  B.  Brown  judgment, 
not  only  to  settle  all  disputed  matters  so 
that  the  land  can  be  sold  to  determine  how 
the  proceeds  of  sale  shall  be  distributed,  as 
that  judgment  is  older  in  date,  and,  therefore, 
is  prior  in  lien  to  the  other  two,  but  in  order 
to  remove  the  cloud  from  the  title  and  get 
a  sound  price  for  the  land.  As  the  junior 
judgment  creditor  has  an  interest  in  the  set- 
tlement of  these  matters  there  wull  be  no 
additional  delay  to  him  if  we  direct  that  the 
Perkins  part  of  the  lot  be  first  sold,  before 
there  is  a  sale  of  tlie  Bernard  lot,  as  these 
questions  must  be  determined  before  any 
sale  of  the  land  can  be  had,  and  recovery  of 
his  debt  will  not  be  jeopardized,  nor  will  be 
in  the  least  embarrassed  thereby. 

We  therefore  conclude:  First,  that  the 
plaintiff  holds  valid  judgments  against  J.  J. 
Perkins,  which  are  liens  upon  the  lands  in 
question  (lot  No.  33).  Second,  that  said 
judgments  are  not  barred  by  the  statute 
of  limitations,  and  that  plaintiff  is  entitled 
to  have  them  sold  for  their  satisfaction. 
Tliird,  that  if  the  judgments  are  not  paid 
within  a  time  to  be  fixed  by  the  court,  and 
it  therefore  becomes  necessary  to  sell  the 
[268]  land,  that  part  of  it  which  was  con- 
veyed to  W.  W.  Perkins  shall  be  first  sold 
before  the  part  thereof  which  was  conveyed  to 
Mrs.  Lucy  G.  Bernard  is  sold  to  pay  the  in- 
debtedness. 

This  conclusion  is  practically  the  same  that 
would  be  reached  had  we  affirmed  the  ruling 
of  the  court  that  the  Bernard  land  alone  be 
sold,  for  in  such  an  event  the  Bernards  would 
be  entitled  to  pay  the  amount  of  the  debt  to 
the  plaintiff  herein  and  have  the  judgment 
assigned  for  their  use  and  benefit,  in  which 
case  they  would  be  subrogated,  by  virtue  of 
the  assignment,  to  tiie  rights  of  the  plaintiff 
as  against  the  Perkins  interest  in  the  land, 
or  if  they  had  been  compelled  to  pay  it  by 
a  sale  of  their  land,  or  by  compulsion  of  legal 
process  or  a  decree  of  court,  which  is  sub- 
stantially the  same  thing,  they  would  be 
subrogated  in  equity  to  tlu;  rights  of  the 
plaintiff,  as  their  land  occupies,  in  contempla- 
tion of  equity,  the  position  of  surety  to  the 


debt,  the  Perkins  land  being  the  principal, 
and  the  liability  of  the  Bernard  land,  as  be- 
tween it  and  the  Perkins  land,  being  second- 
ary, and  the  creditor  being  satisfied  and  out 
of  the  way,  thus  giving  full  play  to  the 
enforcement  of  this  plain  equity  as  between 
the  two  parcels  oi  land  upon  which  the  lien 
of  the  judgment  rests. 

"The  equity  of  subrogation  springs  natural- 
ly out  of  the  two  equities  just  considered,  of 
contribution  and  exoneration,  and  is,  in  fact,  i 
one  of  the  means  by  which  those  equities  are  j 
enforced.  Subrogation  is  an  equity  called^.S 
into  existence  for  the  purpose  of  enabling  a^ 
party  secondarily  liable,  but  who  has  paid 
the  debt,  to  reap  the  benefit  of  any  securities 
or  remedies  which  the  creditors  may  hold  as 
against  the  principal  debtor  and  by  the  use 
of  which  the  party  paying  may  thus  be  made 
whole.  This  equity  may  be  used  to  enforce 
the  equity  of  exoneration  as  against  the  prin- 
cipal debtor,  or  of  contribution  as  against 
others  who  are  in  the  same  rank.  This  equity 
of  subrogation  is  one  eminently  calculated 
to  do  exact  justice  between  persons  who  are 
bound  for  the  performance  of  the  same  duty 
or  obligation,  and  is  one,  therefore,  which 
is  much  encouraged  and  protected."  Bisp- 
ham's  Equity  (6  ed.)  sees.  335  and  336. 

The  duty  rested  upon  the  principal  debtor, 
J.  J.  Perkins,  before  he  conveyed  to  W.  W. 
Perkins,  to  pay  off  the  debt  in  exoneration 
of  that  part  of  the  land  he  first  sold  to  Mrs. 
Bernard,  or  forfeit  the  remaining  portion 
of  the  land  to  the  extent  necessary  to  do  so, 
and  when  he  conveyed  that  part  to  W.  W. 
Perkins  the  latter  took  it  subject  to  the  same 
equity.  Polk  v.  Gallant,  22  N.  C.  395,  34 
Am.  Dec.  410;  Winborn  v.  Gorrell,  38  X.  C. 
117,  40  Am.  Dec.  456;  Durant  v.  Crowell,  97 
N.  C.  373,  2  S.  E.  541.  So  it  results  that, 
whichever  way  we  view  it,  the  right  to  have 
the  Perkins  land  sold  first  bofore  theirs  was 
subjected  to  the  payment  of  the  debt  belonged 
to  the  Bernards. 

It  was  erroneous  to  graiit  the  nonsuit 
against  the  plaintiff  in  favor  of  the  Perkins 
land.  It  is  true  the  plaintiff  did  not  except, 
but  the  Bernards  [269]  did,  and  they  are 
entitled  to  have  it  set  aside,  in  order  to  have 
their  equity  fully  administered,  and  this  will 
be  done. 

The  case  will  proceed  further  in  the  Su- 
perior Court  according  to  this  opinion,  and 
as  both  the  Bernards  and  Perkinses  resisted 
plaintiff's  recovery  by  denying  the  validity 
of  the  judgments,  and  as  the  nonsuit  ob- 
tained by  the  Perkinses  has  been  set  a^ide, 
the  costs  of  this  Court  will  be  divided  equally 
between  those  defendants,  the  Bernards  to 
pay  one-half  and  the  Perkinses  the  other  half. 

Error. 

Brown,  J.  did  not  sit  during  the  argument 
of  this  case  and  took  no  part  in  the  decision. 
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Rfihearing  denied  May  31,  1916  (171  N. 
C.  686,  89  S.  E.  222 ) . 

Relaxation  of  costs  denied  October  4,  1916 
(90  S.  £.  3). 

HOTE. 

Effeet  OB  Jvdemeiit  Lten  of  AssisiUBiOBt 
of  Jndsmoat  or  Ezoevtion  iMuod 
Thoreon  to  or  for  Boneflt  of  Judg- 
ment Debtor. 

The  rule  as  stated  in  the  reported  case  is 
that  the  assignment  of  a  judgment  to  or  for 
the  benefit  of  a  judgment  debtor  satisfies  and 
extinguishes  it,  for  the  reason  that  the  two 
antagonistic  rights  of  creditor  and  debtor 
merge  in  one  and  the  same  person.  To  the 
same  effect  see  Flagg  v.  Kirk,  20  D.  C.  335, 
wherein  the  evidence  showed  that  the  note 
on  which  the  judgment  was  rendered  was 
executed  by  the  defendant  for  the  accommo- 
'lation  of  another  and  was  transferred  to  a 
third  person  for  value.  It  was  held  that 
the  assignment  of  the  judgment  to  the  per- 
son for  whose  accommodation  the  note  had 
been  made  satisfied  it. 

In  Baker  v.  Secor,  55  Hun  605,  4  Silv.  Sup. 
516,  7  X.  Y.  S.  803,  it  appeared  that  a  judg- 
ment debtor  secured  a  verdict  for  false  im- 
prisonment against  his  creditor  and  the  cred- 
itor's attorney  as  joint  tortfeasors  as  tlie 
result  of  his  arrest  on  a  body  execution  un- 
lawfully issued  on  the  judgment.  This  judg- 
ment he  assigned  to  the  creditor  in  payment 
of  the  original  judgment,  which  assignment 
the  court  held  to  be  a  discharge  of  the  at- 
torney. 

In  Morley  v.  Stevens,  47  How.  Pr.  (N.  Y.) 
228,  it  was  held  that  the  assignment  of  a 
judgment  against  two  defendants  to  a  copart- 
nership of  which  one  defendant  was  a  member 
operated  as  a  satisfaction  of  the  judgment 
and  discharged  the  other  judgment  debtor 
from  liability.  Compare  Bardon  v.  Savage,  1 
Mo.  560. 

In  Carnes  v.  Piatt,  6  Robt.  (N.  Y.)  270, 
it  was  held  that  where  a  person  acted  for  the 
judgment  debtor  and  took  an  assignment  of 
the  judgment  for  his  use,  he  had  the  right  to 
hold  it  as  a  valid  security  for  the  money 
which  he  advanced,  on  its  purchase,  and  in 
case  of  nonpayment  of  that  money  by  the 
judgment  debtor,  to  enforce  the  judgment 
against  any  property  on  which  it  was  a  lien. 

The  assignment  of  a  judgment  w^ill  not 
satisfy  or  extinguish  it  where  the  assignee^ 
although  liable  for  the  debt  evidenced  by  it, 
is  not  a  party  to  the  judgment,  or  occupies 
the  position  of  surety  only.  Thomas  v.  Home 
Mut.  BIdg.  Loan  Assoc.  243  111.  550,  90  N.  E. 
1081. 

There  are  a  number  of  additional  cases 
stating  that  the  assignment  of  a  judgment  to 
the  judgment  debtor  operates  as  a  satisfac- 


tion, or  extinguishment  of  the  judgment,  but 
those  decisions  are  of  value  merely  as  dicta, 
for  the  reason  that  it  appears  in  each  case 
til  at  the  Judgment  was  assigned  to  the  judg- 
ment debtor  subsequent  to  or  at  the  time  of  a 
payment  thereof  by  him  or  in  his  behalf. 
Preslar  v.  Stallworth,  37  Ala.  402;  Warren 
County  Bank  v.  Kemble,  61  Mo.  App.  215,  1 
Mo.  App.  Rep.  341.  See  also  Owensby  v. 
Piatt,  3  Ind.  459;  Henry,  etc.  Co.  v.  Halter, 
58  Xeb.  685,  79  N.  W.  616;  Bank  of  Salina  v. 
Abbot,  3  Denio  (K  Y.)  181;  Corey  v.  White, 
3  Barb.  (N.  Y.)  32;  Porter  v.  Gile,  44  Vt. 
520. 

So  it  has  been  said  obiter  that  the  assign- 
ment of  a  judgment  to  one  of  several  defend- 
ants extinguishes  the  judgment,  although  the 
defendant  to  whom  it  is  assigned  is  -a  mere 
surety.  The  reason  is  the  court  cannot  sub- 
stitute a  surety  in  the  place  of  the  plaintiff, 
and  allow  him  to  take  out  execution  on  the 
judgment,  that  being  regarded  as  extin- 
guished against  all.  Preslar  v.  Stallworth, 
37  Ala.  402;  Bank  of  Salina  v.  Abbot^  3 
Denio   (N.  Y.)    181. 
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76  Oregon  S2S;  14:8  Pac.  1116; 
14S  Pac.  1151. 

Statutes  — *  Constmetion  of  Adopted 
Statvte. 

Where  the  legislature  adopts  a  statute 
from  another  state,  the  construction  given  the 
act  by  the  courts  of  the  other  state  prior  to 
its  enactment  in  this  state  usually  governs 
in  interpreting  such  act  here. 

[See  1  Ann.  Cas.  147.] 

Husband  and  Wife  —  IdaMlity  of  Wife 
to  Tliird  Persona  —  HonseHold  Ex- 
penses. 

Under  L.  O.  L.  §  7039,  providing  that  the 
expenses  of  the  family  and  the  education  of 
the  children  are  chargeable  upon  the  property 
of  both  husband  and  wife,  or  of  either  of 
them,  and  that  in  relation  thereto  they  may 
be  sued  jointly  or  separately,  although  an 
auction  at  law  may  be  maintained  against  a 
married  woman  for  the  value  of  goods  pur- 
chased by  her  husband  and  used  as  family 
necessaries,  yet  the  realty  of  a  wife  cannot  be 
subjected  to  the  payment  of  a  note  given  by 
her  husband  to  evidence  his  liability  to  a 
tradesman  for  household  supplies;  her  lia- 
bility under  the  statute  being  only  upon  the 
original  account  for  goods  sold  and  delivered. 

[See  note  at  end  of  this  case.] 
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Same. 

Where  a  creditor,  to  whom  a  husband  had 

given  a  note  representing  his  liability  for 
ousehold  goods,  sought  to  enforce  against 
the  wife  her  joint  liability  with  the  husband 
for  such  expenses  under  L.  O.  L.  §  7039,  by 
levying  execution  upon  the  wife's  homestead 
e&tate  under  judgment  against  the  husband 
alone  in  an  action  on  his  note,  the  attempt  is 
in  contravention  of  the  organic  law,  which 
guarantees  to  a  citizen  the  right  of  trial  by 
jury  before  he  or  she  may  be  deprived  of 
property,  unless  the  wife's  realty  was  fraud- 
ulently conveyed  to  her  by  her  husband. 
[See  note  at  end  of  this  case.] 

Jvdsn&ents    — -    Persons     Concluded     ^ 
Wife  of  Judgment  Debtor. 

A  wife  is  not  bound  by  judgment  in  an 
action  against  her  husband  to  which  she  was 
not  a  party. 

Appeal  from  Circuit  Court,  Wallowa 
county:  Knowles,  Judge. 

Action  by  Mary  E.  Dale,  plaintiflf,  against 
Edgar  Marvin  et  al.,  defendants.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

• 

[529]  This  ia  a  suit  by  Mary  E.  Dale 
against  Edgar  Marvin,  Sheriff,  and  others  to 
enjoin  a  threatened  clouding  of  the  title  to 
real  property.  The  complaint  charges,  in 
effect,  that  pursuant  to  the  provisions  of  the 
laws  of  the  United  States,  James  H.  Dale, 
prior  to  the  year  1900,  made  a  homestead 
entry  upon  a  tract  of  land,  particularly  de- 
scribing the  premises,  in  Wallowa  County, 
Oregon;  that  on  March  9,  1900,  he  gave  to 
the  defendants  Bart  Stephenson  &  F.'  M. 
Hitt,  partners  aB  Stephenson  k  Hitt,  his 
promissory  not«  for  $170,  maturing  in  six 
months,  with  interest  at  10  per  cent,  stipulat- 
ing to  pay  such  additional  sum  as  the  court 
might  adjudge  reasonable  as  attorney's  fees, 
in  case  an  action  was  commenced  to  collect 
the  note  or  any  part  thereof;  that  a  patent 
was  issued  to  Dale  for  his  homestead  April 
9,  1901 ;  that  on  March  4,  1903,  Stephenson  & 
Hitt  commenced  an  action  in  a  Justice's 
Court  of  that  county  against  Dale  to  recover 
the  amount  of  the  note;  that  eight  days 
thereafter,  and  while  that  action  was  pending, 
Dale  executed  to  his  wife,  the  plaintiff  herein, 
a  deed  to  his  homestead,  which  conveyance 
was  duly  recorded  the  day  it  was  [530] 
made;  that  on  March  16,  1903,  judgment  was 
given  in  that  action  for  the  amount  of  Dale's 
note,  attorney's  fees,  costs  and  disbursements, 
and  three  days  thereafter  a  proper  transcript 
of  the  judgment  was  duly  entered  in  the  judg- 
ment docket  of  the  Circuit  Court  for  that 
county;  that  on  March  11,  1913,  by  considera- 
tion of  the  latter  court,  the  judgment  referred 
to  was  renewed  and  re-entered  in  the  judg- 
ment docket;  that  four  days  thereafter  Ste- 
phenson &  Hitt  caused  an  execution  to  be 


issued  on  the  judgment,  and  delivered  the 
writ   to   the   defendant   Edgar   Marvin,    the 
sheriff  of  that  county,  who  levied  upon  the 
plaintiff's  land  and  advertised   it  for   sale; 
that  a  sale  of  the  premises,  if  allowed  to  be 
made,  will  cloud  the  title  to  the  plaintiff's 
real  property  to  her  irreparable  injury;  and 
that  the  promissory  note  mentioned,  having 
been  given  before  the  patent  was  issued,  the 
homestead,  under  Section  2296,  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stats. 
1913,    §    4551),    is   exempt    from    execution. 
The  answer  admitted  all  the  averments  of  the 
complaint,  except  that  the  threatened  sale  of 
th^»  land  would  be  to  the  plaintiff's  irrepara- 
ble injury,  and  that  the  premises  were  exempt 
from  execution,  which  averments  were  denied. 
For  a  further  defense  it  was  allied,  in  sub- 
stance, that  prior  to  the  giving  of  the  note, 
Stephenson  &  Hitt  sold  and  delivered  to  Dale, 
at  his  request,  groceries,  clothing,  dry-goods, 
and  farming  utensils  of  the  reasonable  value 
of  $170,   which   goods,  etc.,  were  purchased 
for  and  used  by  the  plaintiff  and  her  husband 
as  family  expenses,  and  that  to  evidence  the 
amount  so  due  and  owing,  but  not  as  payment 
thereof,  the  promissory  note  was  given  and 
accepted.     The  answer  practically  reiterates 
the  averments  of   the  complaint,  and   for   a 
second  defense   alleges   that   for   a  valuable 
[531]  consideration  Dale  executed  to  his  wife 
a  deed  of  his  homestead,  which  land  is  sub- 
ject to  the  payment  of  the  judgment  men- 
tioned.   For  a  third  defense  it  is  averred  that 
on  August  27,  1907,  the  plaintiff  secured  the 
legal  title  to  another  tract  of  land  in  that 
county,  particularly  describing  the  premises, 
which  real  property  is  also  liable  to  the  pay- 
ment of  the  judgment  referred  to.    A  motion 
to  strike  out  the  second  and  third  defenses 
was  allowed,  and  a  demurrer  to  the  remain- 
der of  the  averments  of  the  answer  was  sus- 
tained, whereupon  a  decree  was  rendered  as 
prayed  for  in  the  complaint,  and  the  defend- 
ants appeal. 

Thomas  M.  Dili  for  appellants. 
8heahan  d  Cooley  for  respondent. 

MooBB,  C.  J.  {Q4ter  stating  the  foots). — 
The  statute  declaring  the  liability  of  each 
spouse  for  household  outlays  reads: 

"The  expenses  of  the  family  and  the  edu- 
cation of  the  children  are  chargeable  upon 
the  property  of  both  husband  and  wife,  or  of 
either  of  them,  and  in  relation  thereto  they 
may  be  used  jointly  or  separately:"  Section 
7039,  L.  0.  L. 

This  law,  enacted  in  the  year  1878,  was 
evidently  borrowed  from  Iowa,  for  the  stat/utc 
of  that  state  upon  this  subject  is  identical 
with  the  language  quoted:  Ann.  Code  of 
Iowa,  1897,  §  3165;  Watkins  v.  Mason.  11 
Ore.  72,  4  Pac.  524.    The  defendants'  counsel 
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assert  that,  having  thus  appropriated  the 
etatute  of  [532]  Iowa,  the  construction  put 
upon  the  enactment  hy  the  Supreme  Court 
of  that  state  was  also  adopted,  wherehy  the 
rule  established  in  the  case  of  Frost  y.  Parker, 
65  la.  178,  21  N.  W.  607,  is  controlling  here- 
in, and,  this  being  so,  errors  were  committed 
in  awarding  the  relief  granted.  In  the  case 
relied  upon  the  defendant  husband  gave  his 
promissory  notes  for  an  organ  which  was 
used  in  the  family.  IXiring  the  pendency  of 
an  action  on  the  notes  against  the  husband 
he  executed  a  deed  of  his  real  property  to 
another  person,  who  immediately  conveyed 
the  premises  to  the  defendant's  wife.  A  judg- 
ment, rendered  in  that  action  against  the 
husband  alone,  was  transferred,  and  the  as- 
signee instituted  a  suit  in  equity  against 
the  husband  and  wife  to  subject  her  land  to 
the  lien  of  the  judgment,  alleging  in  the  bill 
that  the  conveyances  were  fraudulent,  and 
that  the  debt  for  which  the  judgment  was 
rendered  was  contracted  for  family  expenses, 
in  deciding  that  case  it  was  held  that  the 
purchase  of  the  organ  was  an  expense  in- 
curred on  account  of  the  family;  that  though 
the  husband  gave  his  individual  note  for  the 
musical  instrument,  and  judgment  against 
him  alone  was  rendered,  the  plaintiff,  as  as- 
signee of  the  judgment,  was  entitled  to  the 
relief  sought,  and  that  such  right  to  equita- 
ble relief  was  not  barred  by  the  statute  of 
limitations  so  long  as  the  debt,  in  the  form 
which  it  had  assumed,  was  not  barred  against 
the  husband.  Mr.  Justice  Beck,  in  reaching 
that  conclusion,  observes: 

"We  find  it  unnecessary  to  inquire  into  the 
good  faith  and  validity  of  the  deeds  under 
which  the  wife  claims  title  to  the  land,  for 
the  reason  that,  if  it  be  conceded  that  they 
are  valid,  and  that  her  title  is  not  tainted  by 
fraud,  the  land,  as  well  as  the  lots,  may  in 
this  action,  be  held  subject  to  plaintiff's  judg- 
ment." 

[533]  Further  in  the  opinion  the  writer, 
referring  to  the  statute  of  Iowa,  says: 

'^ere  a  right  is  created  and  a  liability  de- 
clared, but  no  remedy  is  provided  or  pointed 
out.  The  right  declared  is  that  the  creditor 
of  the  husband  or  wife,  for  family  expenses, 
may  have  a  remedy  against  both,  llie  lia- 
bility created  is  that  both  shall  be  liable  for 
family  expenses.  The  remedy  to  enforce  the 
provision  is  not  pointed  out  further  than  that 
the  indebtedness  contemplated  by  the  provi- 
sion may  be  'chargeable  upon  the  property  of 
both  husband  and  wife.'  It  has  been  held 
that  under  this  provision  each  is  personally 
liable.  .  .  .  But  it  cannot  be  held  that  the 
remedy  under  this  provision  is  limited  alone 
to  a  personal  judgment,  that,  by  proper 
proceedings,  the  property  of  the  wife  may  not 
be  pursued  without  the  claim  for  a  personal 
judgment  against  her.    This  is  precisely  what 


plaintiff  seeks  to  do  in  this  case.  No  preju- 
dice results  to  the  wife  by  seeking  to  enforce 
the  debt  against  her  property  without  asking 
a  personal  judgment  against  her.  The  stat- 
ute, in  declaring  that  her  property  shall  be 
charged,  clearly  implies  that  a  remedy 
against  it  is  contemplated." 

1.  When  the  legislative  assembly  of  Oregon 
adopts  a  statute  from  another  state,  the 
construction  given  to  the  act  by  the  court 
of  last  resort  of  the  state  from  whicli  the  law 
was  borrowed,  made  prior  to  its  enactment  in 
this  state,  usually  governs  the  interpretation 
in  Oregon:  State  v.  Townsend,  60  Ore.  223, 
118  Pac.  1020;  Hoskins  v.  Dwight,  69  Ore. 
558,  139  Pac.  922.  In  Black  v.  Sippy,  15 
Ore.  574,  16  Pac.  418,  which  was  an  action 
to  recover  the  value  of  merchandise  purchased 
for  and  used  by  a  family  as  necessary  ex- 
penses, it  was  ruled  that  a  promissory  note, 
given  by  the  husband  to  evidence  the  pur- 
chase price  of  the  goods,  might  be  disregarded 
and  a  recovery  had  against  the  wife  upon 
an  itemized  exliibit  of  the  articles  of  merchan- 
dise [534]  sold  and  delivered.  In  that  case 
Mr.  Chief  Justice  Lord,  referring  to  the 
cases  of  Frost  v.  Parker,  65  la.  178,  21  N.  W. 
507,  and  Phillips  v.  Kirby,  73  la.  278,  34  N. 
W.  855,  decided  respectively,  December  4, 
1884,  and  October  27,  1887,  says: 

''As  a  result  of  the  reasoning  of  these  au- 
thorities under  an  identical  provision,  the 
wife  is  liable  for  necessaries  incurred  as  a 
family  expense,  although  originally  charged 
to  the  husband,  and  for  which  he  had  given 
his  note;  nor  will  the  transfer  of  the  note 
discharge  her  from  such  liability." 

In  a  concurring  opinion,  Mr.  Justice  Stra- 
han  observes: 

"I  yield  an  assent  to  this  decision  solely 
on  the  principle  of  stare  decisis.  Wlien  the 
legislature  used  the  terms  'chargeable  upon 
the  property,*  they  were  using  language  the 
signification  of  which  had  received  a  judicial 
construction,  and  was  fixed  in  equity,  and  it 
ought  to  be  held,  therefore,  that  such  lan- 
guage was  used  in  that  sense.  The  effect  of 
such  construction  would  be  to  create  a  new 
remedy  in  equity  against  the  property  of  both 
husband  and  wife  for  the  necessaries  of  the 
family;  but  Iowa,  whence  this  statute  was 
taken,  had  given  it  a  different  construction 
prior  to  its  adoption  here,  which  I  suppose 
upon  well -settled  principles  we  are  compelled 
to  follow." 

2.  That  an  action  at  law  may  be  main- 
tained against  a  noarried  woman  to  recover 
the  reasonable  value  of  goodb,  wares,  and 
merchandise  purchased  for  and  used  as  family 
necessities  is  conceded  under  the  practice 
prevailing  in  Oregon.  She  is  not  liable,  how- 
ever, on  a  contract  based  on  an  account 
stated  between  her  husband  and  the  merchant 
who  sold  and  delivered  goods  of  that  kind: 
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Holmes  v.  Page,  19  Ore.  232,  23  Pac.  061.  A 
married  woman  would  therefore  not  be  liable 
on  a  promissory  note  executed  by  her  hus- 
band [535]  to  evidence  the  purchase  price  of 
family  expenses.  This  conclusion  repudiates 
the  doctrine  promulgated  in  Frost  v.  Parker, 
66  la.  178,  21  N.  W.  607,  which  case  was 
decided  after  the  enactment  of  Section  7039, 
L.  0.  L.  and  hence  the  rule  so  announced  is 
not  controlling  in  the  case  at  bar.  The 
statute  referred  to  creates,  as  to  the  hus- 
band and  wife,  a  personal  liability  which  may 
be  enforced  in  an  action  at  law  against  them 
jointly  or  severally.  If  both  have  not  joined 
in  executing  a  promissory  note,  or  assented 
to  the  accuracy  of  an  account  stated  to  evi- 
dence the  value  of  the  necessaries  purchased, 
a  recovery  can  be  had  against  the  spouse  who 
did  not  join  in  giving  or  consenting  to  such 
memorandum  only  upon  the  original  account 
of  the  goods  sold  and  delivered. 

3.  Section  7039,  L.  0.  L.  does  not  treat  the 
marital  relation  as  a  partnership,  so  that  the 
signing  of  the  firm  name  to  a  promissory  note 
by  one  spouse,  to  evidence  expenses  incurred 
on  account  of  the  family,  is  thereby  rendered 
an  obligation  binding  upon  the  other,  who  did 
not  join  in  executing  the  writing.  ^Tiile  the 
husband  and  wife  may  be  sued  jointly  for 
family  expenses,  an  action  for  such  recovery 
is  usually  several  and  brought  against  the 
party  who  owns  property  which  by  the  stat- 
ute is  made  chargeable  with  such  expenses, 
and  such  being  the  general  practice,  the 
spouse  who  has  no  property,  though  he  may, 
in  the  first  instance,  impose  a  burden  upon 
the  property  of  his  life  associate,  for  the 
value  of  such  goods  as  he  may  purchase  as 
family  necessities,  ought  not  to  be  permitted 
by  any  act  of  his  own  to  extend  the  statute 
of  limitations  against  the  other  spouse  who, 
in  our  opinion,  is  not  a  surety,  as  has  been 
held  in  some  other  jurisdictions.  Each  spouse 
under  the  organic  law  of  [536]  this  state 
is  guaranteed  the  right  of  a  trial  by  jury, 
in  an  action  at  law,  before  his  property  be- 
comes ultimately  liable  for  the  payment  of 
the  reasonable  value  of  goods  sold  and  de- 
livered, assuming  always  that  no  fraud  has 
been  practiced  by  a  conveyance  of  property 
from  one  spouse  to  the  other  in  anticipation 
of  the  rendition  of  a  judgment  in  such  ac- 
tion, in  which  case  equity  would  undoubtedly 
afford  relief  if  no  laches  had  occurred. 

4.  In  the  case  at  bar,  it  will  be  remembered, 
the  answer  avers  that  the  plaintiff  secured  a 
convevance  from  her  husband  of  his  home- 
stead  for  a  valuable  consideration.  She  never 
had  an  opportunity  to  contest  an  averment 
of  the  quantity  of  goods  sold  and  delivered, 
or  to  challenge  the  value  thereof.  She  is  not 
liable  upon  the  promissory  note  given  by  her 

[husband   to   evidence  the  purchase  price   of 
auch  merchandise,  nor  is  she  bound  by  the 


judgment  rendered  against  him  since  she  waa 
not  a  party  to  that  action.  As  to  her,  the 
statute  of  limitations  of  six  years  has  run 
against  the  original  demand. 

The  conclusion  reached  renders  it  unneces- 
sary to  consider  Section  2296  of  the  Revised 
Statutes  of  the  United  States,  exempting 
homesteads  from  enforced  sales  upon  execu- 
tion. No  error  was  committed  as  alleged, 
and  the  decree  is  affirmed. 

Affirmed. 

Ow  Petition  for  Rehearing. 
(June  22,  19^6.) 

[537]  Moore,  C.  J. — In  a  petition  for  a 
rehearing  it  is  maintained  that  an  error  was 
committed  in  holding  the  statute  of  limita- 
tions was  not  extended  as  to  the  plaintiff 
whose  husband,  in  order  to  evidence  the  pur- 
chase price  of  goods,  wares  and  merchandise 
bought  for  and  used  as  family  expenses,  had 
executed  therefor  a  promissory  note  upon 
which  obligation  a  judgment  was  rendered; 
and  that  Section  7039,  L,  O.  L,  having  been 
obtained  from  Iowa,  the  construction  placed 
upon  the  statute  by  the  Supreme  Court  of 
til  at  state  prior  to  its  adoption  in  Oregon  is 
controlling  herein.  Our  statute  was  enacted 
in  the  year  1878.  In  Lawrence  v.  Sinnamon, 
24  la.  80,  decided  January  28,  1867,  in  con- 
struing the  Iowa  statute,  it  was  held  that 
the  husband  being  the  head  of  the  family 
was  not  only  authorized  to  make  purchases 
of  household  expenses  in  his  o^^nn  name,  but 
to  change  the  form  of  evidence  of  the  in- 
debtedness arising  therefrom  by  executing 
his  promissory  note  for  the  amount,  thereby 
taking  the  case  out  of  the  statute  of  limita- 
tions as  to  the  wife. 

In  Polly  V.  Walker,  60  la.  86,  14  N.  W. 
137,  decided  December  7,  1882,  a  judgment 
was  rendered  against  a  husband,  with  his  con- 
sent in  the  year  1867,  for  the  value  of  goods 
purchased  for  use  in  the  family  [538]  as 
necessaries.  In  March,  1881,  the  husband 
being  insolvent  and  the  judgment  remaining 
unpaid,  an  execution  issued  thereon  was 
levied  upon  the  real  property  of  the  wife,  who 
thereupon  instituted  a  &uit  to  enjoin  the  sale. 
A  cross-bill  w^as  interposed  by  the  defendants, 
alleging  that  the  husband  and  wife  were  lia- 
ble for  the  value  of  the  goods  so  sold,  and 
that  taking  a  judgment  against  him  alone, 
did  not  in  any  manner  release  her  from  the 
debt  or  relieve  her  property  from  liability.  A 
demurrer  to  the  cross-bill,  on  the  ground 
that  the  cause  of  suit  was  barred  bv  the 
statute  of  limitations,  was  sustained  and  the 
defendants  appealed.  In  affirming  the  de- 
cree, Mr.  Justice  Rothrock,  speaking  for  the 
court,  savs: 

**Counsel  for  appellant  contends  that,  al- 
though   this   debt   was    contracted   prior  to 
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1867,  and  suit  was  brouglit  in  that  year 
a^inst  the  husband  alone,  and  judgment  ob- 
tained against  him,  without  any  reference  to 
the  wife  or  her  property,  the  judgment,  or 
rather  the  original  claim,  may  now  be  made 
a  charge  upon  her  property,  because  the  judg- 
ment is  not  barred  by  the  statute  of  limita- 
tions as  against  the  husband.  In  other 
words  it  is  claimed  that,  so  long  as  the  debt 
exists  against  the  husband,  it  may  be  en- 
forced as  a  charge  or  lien  upon  the  wife's 
property;  and  reliance  is  had  upon  the  case 
of  Lawrence  v.  Sinnamon,  24  la.  80."  Fur- 
ther in  the  opinion  it  is  observed :  *' When  the 
judgment  was  rendered  against  the  husband 
for  this  debt,  although  it  operated  to  extend 
the  time  within  which  the  claim  could  be 
collected  of  him,  it  was  not  a  contract  bind- 
ing upon  the  wife,  nor  in  any  manner  con- 
necting her  with  it,  as  in  the  case  of  Law- 
rence y.  Sinnamon,  supra.  In  our  opinion 
the  demurrer  to  the  cross-petition  was  cor* 
rectly  sustained.*' 

Relying  probably  upon  the  rule  announced 
in  Polly  V.  Walker,  60  la.  86,  14  N.  W.  137, 
but  not  referring  [539]  to  that  case,  it  was 
held  in  Black  v.  Sippy,  15  Ore.  574,  16  Pac. 
418,  an  action  to  recover  the  value  of  mer- 
chandise sold  and  delivered,  decided  in  Jan- 
uary, 1888,  that  the  wife  was  liable  for  goods 
purchased  for  family  use,  although  sold  to 
Uie  husband  on  his  individual  credit,  and 
that  he  might  change  the  form  of  indebted- 
ness by  giving  his  promissory  note  for  the  . 
account,  without  releasing  her. 

So,  too,  in  Holmes  v.  Page,  10  Ore.  232, 
23  Pac.  961,  decided  in  May,  1890,  it  was 
ruled  that  where  goods  were  purchased  and 
used  as  family  expenses,  either  the  husband 
or  the  wife  was  liable  in  an  action  for  them, 
but  that  the  wife  could  not  be  held  on  an  ac- 
count stated  between  her  husband  and  the 
merchants,  to  which  contract  she  had  not 
assented.  It  will  thus  be  seen  that  this 
court,  in  deciding  the  cases  last  cited,  fol- 
lowed the  rule  adopted  by  the  Supreme  Court 
of  Iowa  in  Polly  v.  W^alker,  60  la.  86,  14  N. 
W.  137.  Without  referring  to  that  case, 
80  far  as  we  have  been  able  to  ascertain, 
other  decisions  of  that  court  seem  to  have  de- 
parted from  the  legal  principle  thus  pro- 
mulgated. 

In  fitzgerald  v.  McCarty,  55  la.  702,  8 
N.  W.  646,  it  was  held  that  a  wife  could  not 
be  charged  with  attorney's  fees  and  interest 
at  a  greater  rate  than  that  prescribed  by 
itatute,  when  no  contract  to  that  effect  had 
been  made,  because  her  husband  had  given 
a  promissory  note  stipulating  therefor,  to 
evidence,  the  purchase  price  of  goods  obtained 
and  used  as  family  expenses. 

The    statute    imposes    upon    the   property 
of  the  husband  and  the  wife  a  joint  and  sev- 
eral  liability    for    the   reasonable    value    of 
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goods,  wares  and  merchandise  purchased  by 
either  spouse  and  used  in  the  family  [540] 
as  necessary  expenses.  The  burden  thus  cast 
results  from  a  proceeding  in  invitum  and 
repels  the  presumption  that  one  spouse  is 
the  agent  for  the  other,  and  while  the  statute 
of  limitations  may  be  extended  by  one  of  the 
parties,  the  other  is  not  bound  thereby.  The 
remedy  against  one  who  did  not  join  in  exe- 
cuting a  promissory  note  or  in  assenting  to  a 
stated  account  must  be  based  upon  an  item- 
ized account  of  the  good  sold  and  delivered, 
and  the  action  must  be  instituted,  in  order 
to  be  maintainable,  within  six  years  from 
the  sale  of  such  merchandise. 

We  adhere  to  the  former  opinion,  and  the 
petition  for  a  rehearing  is  denied. 

Affirmed.     Rehearing  Denied. 
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7.  Introductory, 

Hie  decisions  discussed  in  this  note  pass- 
ing on  the  question  of  the  liability  of  a  wife 
for  household  expenses  fall  generally  into  two 
distinct  classes,  viz.:  those  which  pass  on  the 
liability  of  a  wife  in  jurisdictions  where 
there  is  an  absence  of  statute  creating  a 
liability,  and  those  decided  in  jurisdictions 
wherein  an  obligation  is  placed  on  the  wife 
by  express  legislation. 

Where  there  is  no  statute  creating  a  lia- 
bility, if  any  rests  on  the  wife  it  is  of  a  vol- 
untary character  arising  from  her  contract 
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and  promise  to  pay.  Under  those  circum- 
stances, if  the  wife  has  the  ability  to  con- 
tract, the  determination  of  her  liability  is 
simply  the  reaching  of  a  decision  as  to 
whether  she  did  contract  on  her  own  credit 
and  responsibility.  Of  importance  in  arriv- 
ing at  the  solution  of  the  question  is  the 
presumption  that  the  wife  generally  acts 
as  the  agent  of  the  husband  in  providing 
necessaries.  Where  it  is  found  that  the  wife 
did  contract  on  her  personal  responsibility 
for  necessaries  or  articles  to  be  used  in  the 
household,  her  liability  is  the  same  on  such 
an  agreement  as  on  any  other  contract  with- 
in her  power  to  make. 

Where  however  the  wife's  liability  is 
fixed  by  statute  it  is  of  an  involuntary  char- 
acter, and  does  not  depend  on  the  intent  and 
willingness  of  the  wife  to  incur  a  responsi- 
bility. The  fact  of  family  necessaries  having 
been  procured  or  a  debt  for  household  ex- 
penses having  been  incurred  is  sufficient  to 
fix  on  the  wife  a  liability.  The  statutes,  it 
will  be  seen,  differ  in  character.  In  some 
instances  the  liability  created  is  of  a  primary 
character  equal  with  that  which  is  placed 
on  the  husband,  while  in  others  it  is  of  a 
secondary  character  making  the  wife  liable 
only  in  case  of  the  inability  of  the  husband 
to  pay.  Another  distinction  is  that  in  some 
jurisdictions  the  wife's  liability  is  limited 
to  necessary  expenses  while  in  others  it  has 
been  extended  to  things  ordinarily  under- 
stood to  fall  without  the  class  of  necessaries. 

II,  Generally, 

No  duty  rested  with  the  wife  at  common 
law  to  support  the  family  for  she  was  allowed 
neither  to  hold  property  nor  to  contract;  and 
in  the  absence  of  a  statute  expressly  provid- 
ing to  the  contrary,  irrespective  of  the  en- 
actment generally  of  legislation  removing  her 
disabilities  and  enabling  her  to  enter  into 
binding  and  enforceable  contracts,  it  is  the 
husband  and  not  the  wife  who  must  bear  the 
burden  of  maintaining  the  household  and  sup- 
porting  the   wife   and   family. 

United  States. — Dodge  v.  Knowles,  144  U. 
e.  430,  5  S.  Ct.  1108,  1197,  29  U.  S.  (L.  ed.) 
144. 

Georgia. — ^Freeman  v.  Holmes,  62  Ga.  556; 
Rushing  v.  Clancy,  92  Ga.  769,  19  S.  E.  711 ; 
Bell  y.  Rossignol,  reported  in  full  post,  this 
volume,  at  page  576. 

Hawaii. — ^N.  S.  Sachs  Dry  Goods  Co.  v. 
Hart,  19  Hawaii  494. 

Indiana. — Nelson  v.  (yNeal,  11  Ind.  App. 
296,  39  N.  E.  207.  See  also  Nelson  v.  Spauld- 
ing,  11  Ind.  App.  453,  39  N.  E.  168. 

Michigan. — ^Howe  v.  North,  69  Mich.  272, 
37  N.  W.  213. 

Minnesota. — Chester  y.  Pierce,  33  Minn. 
370,  23  N.  W.  539. 


Mississippi. — Cook  ▼.  Ligon,  54  Miss.  368; 
Van  Diver  v.  Buckley,  1  So.  633. 

New  Hampshire, — Parsons  v.  McLane,  64 
N.  H.  478,  13  Atl.  588. 

New  Jersey. — W^ilson  v.  Herbert,  41  N.  J. 
L.  454,  32  Am.  Rep.  243. 

New  York. — See  the  cases  cited  infra,  in 
subdivision  V.  8.  Rule  in  Particular  Juris- 
dictions— New  York. 

North  Carolina. — See  the  cases  cited  infra, 
in  subdivision  V.  9.  Rule  in  Particular  Juris- 
dictions— North  Carolina, 

South  Carolina. — Glenn  v.  Gerald,  64  S.  C. 
236,  42  S.  E.  155. 

Canada. — ^Vopni  v.  Bell,  17  Manitoba  417. 

The  court  in  Van  Diver  v.  Buckley  (Miss.) 
1  So.  633,  said:  'The  declaration  alleges  that 
the  account  sued  on  was  for  family  supplies 
and  support.  For  these  the  husband  was 
liable,  but  the  wife  was  not,  unless  it  had 
been  shown  that  they  were  sold  by  agreement, 
express  or  implied,  on  her  credit.  The  com- 
mon-law responsibility  of  the  husband  to  sup- 
port and  provide  for  his  wife  and  family  is 
not  affected  in  any  manner  by  the  statute 
which  abrogates  the  common  law  as  to  the 
disabilities  of  married  women." 

///.  Effect    of    Wife*8    Individual    Con- 
tract, 

While  the  wife  is  not  burdened  with  the 
duty  of  supporting  the  family,  where  her  dis- 
ability to  contract  haa  been  sufficiently  re- 
moved, she  may  by  contracting  individually 
and  not  as  agent  of  the  husband  enter  into 
binding  and  enforceable  agreements  for  house- 
hold supplies  or  necessaries  for  the  use  either 
of  herself  or  of  the  family. 

Arkansas. — Adair  v.  Arendt,  190  S.  W. 
445. 

Delavi}are. — Black  v.  Clements,  2  Penn.  499, 
47  Atl.  617. 

District  of  Columbia. — 'Dobbins  v.  Thomas, 
26  App.  Cas.    (D.  C.)    157. 

Georgia. — Bell  v.  Rossignol,  reported  in 
full  post,  this  volume,  at  page  576.  See  also 
Freeman  v.  Holmes,  62  Ga.  556;  Rushing  v. 
Clancy,  92  Ga.  769,  19  S.  E.  711;  Oliver  v. 
Webb,  12  G*.  App.  216,  76  S.  E.  1081. 

Hawaii. — N.  S.  Sachs  Dry  Goods  Co.  v. 
Hart,  19  Hawaii  494;  VonHamm-Young  Co. 
V.  Welsh,  20  Hawaii  598. 

Indiana. — Nelson  v.  Spaulding,  11  Ind. 
App.  453,  39  N.  E.  168. 

Kentucky. — See  the  cases  cited  infra,  in 
subdivision  V.  5.  Rule  in  Particular  Juris- 
dictions— Ken  tucky . 

MichigoA^. — Tillman  v.  Shackleton,  16  Mich. 
456,  93  Am.  Dec.  198;  Campbell  v.  White, 
22  Mich.  178 ;  Hirshfield  v.  Waldron,  83  Mich. 
116,  47  N.  W.  239;  Meads  v.  Martin,  84  Mich. 
306,  47  N.  W.  583;  Goodman  v.  Shipley,  106 
Mich.  439,  63  N.  W.  412.    See  also  Fayeyta  v. 


McGolrick,  79  Mich.  360,  44  N.  W.  617; 
Leonard  v.  Stowe,  166  Mich.  681,  132  N.  W. 
454.  Compare  Howe  v.  North,  69  Mich.  272, 
37  N.  W.  213,  holding  that  the  wife  could  be 
liable  only  on  a  contract  of  purchase  of  prop- 
erty, not  serviceB. 

Mi99is9ippi, — Cook  v.  Ligon,  54  Miss.  368. 

yew  Hampshire. — Parsons  v.  McLane,  64 
N.  H.  478,  13  Atl.  688. 

New  Jersey. — ^Mooney  v.  McMahon,  83  N. 
J.  L.  120,  83  Atl.  504.  See  also  Wilson  v. 
Herbert,  41  N.  J.  L.  454,  32  Am.  Rep.  243. 

Sew  York. — See  the  cases  cited  infra,  in 
subdivision  V.  8.  Rule  vn  PartUmlar  Juris- 
dictions— New  York. 

North  Carolina. — See  the  cases  cited  infra, 
in  subdivision  V.  9.  Rule  in  ParticiUar  Ju" 
risdictions — North  Carolina. 

South  Carolina.'-Glenn  ▼.  Gerald,  64  S.  C. 
236,  42  S.  £.  155.  Compare  Brown  v.  Thom- 
son, 27  S.  C.  500,  4  S.  E.  345. 

Wisconsin. — See  also  Clark  ▼.  Tenneson, 
146  Wis.  66,  Ann.  Cas.  1912C  l4l,  130  N.  W. 
895,  33  L.R.A.(N.S.)    426. 

The  agreement  on  the  part  of  the  wife  to 
pay  may  be  established  by  the  surrounding 
circumstances,  in  the  absence  of  an  express 
contract.  Cook  v.  Ligon,  54  Miss.  368.  See 
also  Chester  v.  Pierce,  33  Minn.  370,  23  N.  W. 
539;  Van  Diver  v.  Buckley  (Miss.)  1  So.  633. 
And  see  the  eases  cited  to  this  point  infra, 
in  subdivision  V.  8.  Rule  in  Particular  Juris- 
dictions— New  York,  In  Cook  v.  Ligon,  su- 
pra, the  court  said:  ''With  reference  to  fam- 
ily supplies,  clothing,  tuition  and  the  like, 
we  think  that  where  .  .  .  the  wife  knows 
that  the  husband  has  no  property  which  the 
law  can  reach,  and  he  is  engaged  in  no  busi- 
ness save  attending  to  her  estate,  and  devot- 
ing his  time  to  the  production  of  profits, 
all  of  which  must  inure  to  her  benefit,  the 
presumption  would  be  that  she  was  aware 
that  the  credit  was  being  extended  to  herself 
rather  than  to  him;  and  if,  under  such  cir- 
cumstances, she  bought  goods  herself,  or  suf- 
fered him  to  buy  goods  which  she  consumed, 
her  consent  that  her  estate  should  be  bound 
therefor  would  be  implied.  We  do  not  mean 
to  say  that  this  would  be  a  necessary  and 
inflexible  conclusion  of  law,  but  rather  that, 
upon  the  question  of  fact  as  to  whether  or 
not  she  had  consented  that  her  estate  should 
be  bound,  these  circumstances  would  fully 
warrant  an  aflirmative  response." 

The  husband  may  act  as  the  agent  of  the 
vife  in  contracting  a  debt  for  family  supplies. 
''When  the  husband  himself  makes  the  con- 
tract for  her,  with  her  consent,  he  simply 
acts  as  her  agent;  and  the  debt  is  as  much 
hers  as  if  she  had  contracted  it  in  person, 
•  .  .  She  can  only  be  made  liable  by  show- 
ing that  it  is  her  debt,  contracted  by  herself, 
or  by  the  husband  with  her  consent.  But  the 
moment  this  is  established  the   husband  is 
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discharged,  because  the  statute  declares  that 
he  shall  not  be  liable  for  her  debts."  Cook: 
V.  Ligon,  54  Miss.  368. 

At  common  law,  since  the  wife  though  the 
possessor  of  a  separate  estate  was  held  not 
to  be  vested  with  the  power  to  contract  for 
necessaries  or  family  supplies,  her  attempted 
individual  contract  with  respect  thereto  was 
of  course  invalid.  Thomas  v.  Passage,  54  Ind. 
106;  Shaw  v.  Thompson,  16  Pick.  (Mass.) 
198,  26  Am.  Dec.  655;  Stack  v.  Padden,  111 
Wis.  42,  86  N.  W.  568. 

In  equity,  contracts  entered  into  by  a  mar- 
ried woman  to  obtain  household  supplies  for 
the  support  of  herself  and  family  and  on 
the  credit  of  her  separate  estate  have  been 
held  to  be  enforceable  against  it,  though  the 
wife  was  not  empowered  to  make  a  similar 
contract  which  could  have  been  sued  on  and 
enforced  at  law.  Hall  v.  Faust,  9  Rich.  Eq. 
(S.  C.)  294;  Warren  v.  Freeman,  85  Tenn. 
613,  3  S.  W.  513 ;  Priest  v.  Cone,  51  Vt.  495, 
31  Am.  Rep.  695.  See  also  cases  cited  infra, 
in  subdivision  V  under  the  headings  Ala- 
bama, Oalifomia,  Connecticut  and  Missouri. 
In  Priest  v.  Cone,  supra,  the  court  said:  **The 
separate  estate  of  a  married  woman  against 
which  rights  exist  and  may  be  enforceid  by 
her  creditors  is  wholly  a  creature  of  courts 
of  equity,  and  their  remedies  can  exist  and 
be  enforced  in  those  courts  alone.  In  that 
forum  the  common -law  disabilities  of  the 
wife  in  respect  to  the  ownership  of  property 
and  the  right  to  contract  upon  its  credit  are 
disregarded,  and,  to  the  extent  above  stated, 
she  contracts  as  freely  as  if  she  were  un- 
married." 

IV.  Presumption  as  to  Liability  Where 
Wife  Procures  Necessaries. 

Growing  out  of  the  principle  that  the  hus- 
band and  not  the  wife  is  burdened  with  the 
responsibility  of  supporting  the  family,  the 
presumption,  arising  where  the  wife  while 
living  with  the  husband  purchases  articles 
or  engages  services  that  come  under  the  head 
of  necessary  family  expenditures,  is  that  she 
acts  as  agent  of  the  husband  and  does  not 
contract  on  her  own  individual  responsibilty. 

Delaware. — Black  v.  Clements,  2  Penn.  499, 
47  Atl.  617. 

Minnesota. — Chester  v.  Pierce,  33  Minn. 
370,  23  N.  W.  539. 

New  Jersey. — Wilson  v.  Herbert,  41  N.  J. 
L.  454,  32  Am.  Rep.  243;  Feiner  v.  Boynton, 
73  N.  J.  L.  136,  62  Atl.  420;  Riley  v.  Worten- 
dyke,  80  N.  J.  L.  663,  77  Atl.  1035;  Mooney, 
V.  McMahon,  83  N.  J.  L.  120,  83  Atl.  504. 

New  York.  See  the  cases  cited  infra,  in 
subdivision  V.  8.  Rule  in  Particular  Juris- 
dictions— New  York. 

Wisconsin. — Clark  v.  Tenneson,  146  Wis. 
65,  Ann.  Cas.  1912C  141,  130  N.  W.  895,  33 
L.RJL.(N.S.)   426. 
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Canada. — Vopni  v.  Bell,  17  Manitoba  417. 
See  also  Scott  v.  Allen,  22  Out.  W.  Rep.  697, 
3  Ont.  W.  N.  1484,  5  Dominion  L.  Rep.  767, 
26   Ont.  L.   Rep.  571. 

As  to  the  presumption  of  the  wife's  au- 
thority to  contract  for  necessaries  in  her 
husband's  name,  see  the  note  to  McCreery 
V.  Martin,  Ann.  Cas.  1916A  1,  4. 

In  Wilson  v.  Herbert,  41  N.  J.  Law  454, 
32  Am.  Rep.  243,  the  court  said:  "When 
husband  and  wife  are  living  together,  and  the 
wife  purchases  articles  for  domestic  use,  the 
law  imputes  to  her  the  character  of  an  agent 
for  her  husband,  and  regards  him  as  the  prin- 
cipal debtor.  She  may  contract  for  such 
articles  as  principal,  and  assume  the  respon- 
sibility of  a  principal  debtor.  But  to  fix  upon 
her  such  a  liability  it  must  affirmatively  ap- 
pear that  she  made  the  purchase  on  her  in- 
dividual credit.  There  must  be  either  an 
express  contract  on  her  part  to  pay  out  of 
her  separate  estate,  or  the  circumstances 
must  be  such  as  to  show  clearly  that  she 
assumed  individual  responsibility  for  pay- 
ment, exclusive  of  the  liability  of  the  hus- 
band." 

No  presumption  that  the  wife  purchases  as 
agent  of  the  husband  exists  where  she  ex- 
ceeds her  authority  so  to  charge  the  husband. 
Tlius  where  the  wife  purchases  articles  not 
strictly  necessaries  there  is  no  presumption 
that  she  acts  as  his  agent  for  he  is  under  no 
obligation  to  supply  such  articles.  Her  lia- 
bility on  a  contract  of  that  character  is  gov- 
erned by  the  principles  which  would  deter- 
mine her  liability  on  contracts  generally. 
See  Black  v.  Clements,  2  Penn.  (Del.)  499, 
47  Atl.  617. 

F.  Rule  in  Particular  Jurisdictions, 

1.  England. 

In  England  the  disability  of  a  married 
woman  to  contract  was  removed  by  the  Mar- 
ried Women's  Property  Act  of  1882,  but  only 
to  the  extent  that  she  might  enter  into  a 
binding  contract  in  respect  to  her  separate 
property.  It  was  necessary  to  her  right  to 
contract  that  she  should  be  possessed  of  ex- 
isting separate  property  at  the  time  when 
the  agreement  was  entered  into.  Tlie  wife 
could  under  the  act  incur  a  liability  for 
household  supplies  and  necessaries  where  its 
requirements  were  met  and  she  did  not  con- 
tract as  the  agent  of  her  husband.  Palliser 
V.  Gumey,  19  Q.  B.  D.  519.  And  see  Paquin 
V.  Beauclerk   [1906]  A.  C.  148. 

It  had  been  held  previously  that  a  married 
woman  though  holding  a  separate  estate 
could  not  contract  for  necessaries  so  as  to  be 
sued  at  law  for  the  value  thereof.  Such  a 
debt  could  however  be  enforced  in  equity 
where  it  had  been  contracted  on  the  strength 
of  the  separate  estate.    Hodgson  v.  William- 


son, 15  Ch.  D.  87    (wife  living  apart   from 
husband). 

But  now  the  rule  is,  as  provided  by  the  Act 
of  1893,  that  all  the  present  or  future  estate 
of  a  married  woman  shall  be  available  to  an- 
swer every  contract  she  may  enter  into,  where 
she  enters  into  it  "otherwise  than  as  agent.*' 
"'It  does  not  signify  under  this  act  whether  or 
not  she  had  separate  estate  at  the  time.     If 
she  was  acting  as  an  agent,  the  Act  of  1893 
will  not  apply.     If  she  was  acting  otherwiw* 
than    as   agent,    then   the    act    will    apply.*' 
Paquin  v.  Beauclerk  [1906]  A.  C.  148.     Un- 
der that  statute  in  order  to  render  the  wife 
liable  where  she  has  purchased  family  articles 
it  must  affirmatively  be  shown  that  the  wife 
did  not  act  as  agent  of  the  husband  in  pro- 
curing  the   same.      Thus   Lord   Macnaghten 
said  in  Paquin  v.  Beauclerk,  supra:      "It  is 
not   required  by  the  Act  of   1893   that   she 
should  communicate  to  the  person  with  whom 
she  is  dealing  the  fact  that  she  is  her  hus- 
band's agent,  or  state  that  she  is  not  acting 
on   her   own   behalf,  or  declare  that  she  is 
married  and  cohabiting  with  her  husband,  or 
confess  that  she  has  not  a  sixpence  in  the 
world  which  she  can  really  call  her  own.    It 
can   hardly  be  expected  that  such   domestic 
confidences   should   be  whispered   across   the 
counter  or  imparted  to  some  forewoman  in 
the  comparative  privacy  of  an  inner  apart- 
ment.   .    .    .    There  is  really  no  hardship  on 
the   tradesman    who    deals   witii    a   married 
woman.     He  is  under  no  -obligation  to  give 
credit  at  all,  or  to  continue  or  extend  the 
credit,  if  credit  is  given.    He  may  make  any 
inquiries  he  pleases  of  the  customer  or  of 
anybody  else.     If  he  chooses  to  trust  a  lady 
with  unlimited  credit,  when  he  is  not  sure  of 
his  ground,  he  has  only  himself  to  blame  if 
anything  should  go  wrong.    The  learned  judge 
told    the   jury   that   the   real   question   was 
whether   the  manager   knew   that  the   lady 
was  a  married  woman.     I  venture  to  think 
that  that  question  is  not  material.    The  only 
question,  as  it  seems  to  me,  is  whether  the 
contract  was  entered  into  by  the  lady  'oth- 
erwise than  as  agent.'    That  is  a  question  of 
fact.     Unless   the  affirmative  is   riiown  the 
act  does  not  apply." 

2.  Alabama. 

In  Alabama  it  was  formerly  provided 
(Code  of  1876,  §§  2711,  2712)  that  the  stat- 
utory separate  estate  of  the  wife  was  liable 
for  the  payment  of  articles  of  comfort  and 
support  of  the  household  and  family  for 
which  the  husband  would  be  liable  at  common 
law.  It  was  further  provided  that  the  lia- 
bility could  be  enforced  in  proceedings 
against  the  husband  and  wife  jointly  or  upon 
judgment  against  the  husband  alone  and  fol- 
lowed, on  execution  being  returned  unsatis- 
fied, by  a  motion  to  subject  the  wife's  prop- 
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erty  to  the  payment  thereof  after  ten  days' 
notice  in  writing  had  been  given  to  her.  An 
amendment  (Acts  of  1880-81,  p.  d6)  provided 
that  in  the  event  of  the  death  of  the  wife 
the  liability  might  be  enforced  against  the 
personal  representative,  or  if  the  husband 
was  dead,  the  action  might  proceed  against 
the  wife  alone.  See  Ernst  v.  Hollis,  89  Ala. 
638,  8  So.  122;  Harmon  v.  Siler,  99  Ala.  306, 
10  So.  430,  12  So.  432.  However,  the  fore- 
going sections  of  the  code  and  the  amendment 
have  been  expressly  repealed  by  the  Act  of 
February  28,  1887.  See  Ernst  v.  HoUis,  89 
Ala.  638,  8  So.  122. 

Under  the  foregoing  statutory  provisions 
the  judgment  rendered  against  the  wife  was 
not  personal.  Whether  it  was  rendered  in 
the  joint  suit  against  her  and  the  husband, 
or  after  judgment  against  him  when  sued 
alone  on  motion  to  the  court,  it  was  a  judg- 
ment in  rem — a  judgment  of  condemnation 
of  her  statutory  estate,  affecting  and  bind- 
ing only  the  property  mentioned  in  it,  and  not 
other  property.  Ravisies  v.  Stoddart,  32  Ala. 
599;  Pippin  v.  Jones,  52  Ala.  161;  Bender  v. 
Meyer,  55  Ala.  576;  Wright  v.  Strauss,  73 
Ala.  227.  It  was  held  that  the  separate  estate 
being  an  indispensable  element  of  the  pro- 
ceeding, it  must  exist  when  the  contract  was 
made  out  of  which  its  liability  arose,  and 
its  existence  must  continue  to  the  institution 
of  suit.  Pippin  v.  Jones,  52  Ala.  161 ;  Bender 
V.  Meyer,  55  Ala.  576;  Howard  v.  Doughtie, 
56  Ala.  511.  See  also  Janney  v.  Buell,  55 
Ala.  408.  A  change  of  investment  of  the 
wife's  statutory  separate  estate  between  the 
purchase  of  the  goods  and  the  motion  to  con- 
demn the  substituted  estate  for  a  debt  for 
which  such  separate  estate  was  liable  was 
held  to  be  no  defense  to  the  motion.  Cheat- 
ham V.  Newman,  59  Ala.  547. 

The  right  to  subject  the  wife's  separate 
estate  to  payment  for  articles  coming  within 
the  statute  was  held  not  to  be  affected  by  the 
solvency  and  ability  of  the  husband  to  pay, 
or  by  the  faet  that  the  husband  had  been 
recognized  as  the  debtor,  or  had  given  a 
mortgage  to  secure  payment.  Sharp  y. 
Burns,  35  Ala.  653.  Also  it  was  held  that 
the  right  to  subject  the  wife's  separate  es- 
tate to  payment  was  not  affected  where  the 
husband  contracted  for  goods  coming  within 
the  statute  together  with  other  articles  in  hia 
own  name;  where  he  gave  a  note  with  sure- 
ties for  the  price  thereof;  and  where  judg- 
ment was  taken  against  him  and  the  sureties 
on  the  note  for  the  amount  tliereof.  Wright 
V.  Rice,  56  Ala.  43.  And  it  was  held  that 
goods  purchased  by  the  husband,  though  fall- 
ing^, within  the  general  class  of  articles  suit- 
sible  for  the  comfort  or  support  of  the  fam- 
ily, must  have  been  actually  appropriated  to 
the  use  of  the  family  in  order  to  permit  re- 
covery against  the  wife's  separate  estate. 
Mitchell  y.  Dillard,  57  Ala.  317. 


The  amendment  heretofore  referred  to 
(Acts  of  1880-81,  p.  36)  adding  the  pro- 
visions that  in  the  event  of  death  of  the 
wife  the  claim  might  be  enforced  against  the 
personal  representative,  and  that  if  the  hus- 
band was  dead  the  action  might  proceed 
against  the  wife  alone,  must  necessarily  have 
rendered  of  no  force  the  decision  of  Carter  v. 
Wann,  45  Ala.  343,  overruling  Cunningham 
y.   Fontaine,   25   Ala.   644. 

In  the  following  cases  recoveries  were  al- 
lowed: May  V.  Smith,  48  Ala.  483  (profes- 
sional services  and  medicines  for  wife  and 
children)  ;  Wright  v.  Merriwether,  51  Ala. 
183  (house  rent)  ;  Pippin  v.  Jones,  52  Ala. 
161  (necessaries  supplied  servants  in  house- 
hold ) . 

In  the  following  cases  no  recovery  was 
allowed:  Durden  v.  McWilliams,  31  Ala.  438 
(articles  purchased  for  husband's  individual 
or  exclusive  use) ;  Lee  v.  Campbell,  61  Ala. 
12  (smoke-house,  carriage-house  and  fencing 
on  wife's  estate)  ;  Lee  v.  Sims,  65  Ala.  248 
(family  supplies,  moneys  and  materials  for 
improvement  and  benefit  of  separate  estate 
of  wife) ;  Lewis  v.  Dillard,  66  Ala.  1  (goods 
purchased  and  used  to  supply  laborers  em- 
ployed by  husband  in  cultivating  wife's 
land)  ;  Ridley  v.  Hereford,  66  Ala.  261  (gut- 
ters, pipes  and  articles  of  similar  nature)  ; 
Bradley  v.  Murray,  66  Ala.  269  (pipes,  to- 
bacco, cigars  and  newspapers). 

As  to  the  enforcement  in  equity  of  a  lia- 
bility for  necessaries  prior  to  the  statute,  see 
Gunn  v.  Samuel,  33  Ala.  201. 

3.  Galifoknia. 

By  the  California  statute  (Civil  Code,  §  171 
as  amended  in  1905)  it  is  provided  as  fol- 
lows: "The  separate  property  of  the  wife 
is  liable  for  her  own  debts  contracted  before 
or  after  her  marriage,  but  is  not  liable  for 
her  husbands  debts;  provided,  that  such 
property  is  liable  for  the  payment  of  debts 
contracted  by  the  husband  or  wife  for  the 
necessaries  of  life  furnished  to  them  or  either 
of  them  while  they  are  living  together.  Pro- 
vided, that  the  provisions  of  this  act  shall 
not  apply  to  the  separate  property  of  the 
wife  held  by  her  at  the  time  of  her  marriage 
or  acquired  by  her  by  devise  or  succession 
after  marriage."  See  Evans  v.  Noonan,  20 
Cal.  App.  288,  128  Pac.  794,  wherein  as  to  the 
application  and  purpose  of  the  section  the 
court  said:  "The  application  of  the  provi- 
sions of  the  section  is  necessarily  limited  to 
such  of  her  separate  property  only  as  she 
may  have  acquired  after  her  marriage  by  any 
other  means  than  by  devise  or  succession, 
such  property,  for  instance,  as  her  earnings 
or  that  which  she  might  acquire  by  gift  after 
her  marriage.  It  is  probable  that  the  section 
was  put  in  its  present  form  by  the  legislature 
largely  for  the  purpose  of  meeting  those  cases 
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where  the  husband,  in  order  to  render  him- 
Belf  execution  proof,  has  by  gift  transferred 
to  his  wife  all  property."  It  was  said  further 
that  "the  statute  makes  [the  wife]  personally 
responsible  for  necessaries  furnished  under  the 
circumstances  therein  specified  to  the  extent 
that  certain  of  her  separate  estate  is  bound 
for  the  payment  of  a  debt  contracted  for  such 
necessaries."  Also  it  was  said  that  "the  lia- 
bility imposed  upon  the  wife  .  .  .  was 
intended  to  be  for  debts  which  might  be  con- 
tracted by  the  husband  alone  for  necessaries 
furnished  to  herself  or  her  husband  or  both 
while  they  are  living  together;"  that  "the 
furnishing  of  necessaries  to  a  minor  child  of 
the  husband  and  wife  is  the  same  as  furnish- 
ing necessaries  to  such  husband  and 
wife  themselves;"  and  that  therefore  medical 
services  rendered  to  minor  children  at  the 
request  of  the  father  being  "necessaries  of 
life"  within  the  terms  of  the  statute,  a  wife 
to  the  extent  of  her  property  specified  could 
be  charged  therefor. 

But  in  order  to  subject  such  of  the  wife's 
separate  property  as  may  be  taken  for  the 
payment  of  a  debt  contracted  as  provided  in 
the  statute,  it  is  necessary  that  her  liability 
should  be  established  by  a  judgment  in  an 
action  to  which  she  is  a  party.  Her  property 
is  not  bound  by,  or  subject  to  an  execution 
issued  on  a  judgment  rendered  and  entered 
solely  against  her  husband.  Evans  v.  Noo- 
nan,  supra. 

Prior  to  the  statute  liability  for  neces- 
saries was  enforced  in  equity  against  the 
separate  estate  of  a  married  woman.  Miller 
V.  Newton,  23  Cal.  664. 

4.   CONNBCnOUT. 

The  second  section  of  the  Connecticut  stat- 
ute of  1877  (Session  Laws  of  1877,  eh.  114, 
now  Gen.  Stat.  §  4646)  reads  in  port  as  fol- 
lows: "All  purchases  made  by  either  hus- 
band or  wife  in  his  or  her  own  name  shall  be 
presumed,  in  the  absence  of  notice  to  the 
contrary,  to  be  on  his  or  her  private  account 
and  liability;  but  both  shaJl  be  liable  where 
any  article  purchased  by  either  shall  have  in 
fact  gone  to  the  support  of  the  family.  .  .  . 
It  shall,  however  be  the  duty  of  the  husband 
to  support  his  family,  and  his  property  when 
found  shall  be  first  applied  to  satisfy  any 
such  joint  liability;  and  the  wife  shall  in 
equity  be  entitled  to  an  indemnity  from  the 
property  of  the  husband  for  any  property  of 
her  own  that  shall  have  been  taken,  or  for 
any  money  that  she  shall  have  been  compelled 
to  pay  for  the  satisfaction  of  any  such  claim." 
Roe  Buckingham  v.  Kurd,  52  Conn.  404.  In 
that  case  in  overruling  the  contention  that  in 
order  to  bring  suit  against  the  wife  for  the 
value  of  goods  brought  by  the  husband  on 
his  eredit  and  used  for  the  family  support, 


it  was  first  necessary  that  judgment  should 
be  obtained  against  the  husband  and  execu- 
tion   returned    unsatisfied,    the    court    said: 
"Nothing   in   the   statute  gives   any  counte- 
nance to  this  claim.     It  does  not  make  the 
wife  a  guarantor,  requiring  diligence  or  any 
effort,  as  a  condition  precedent  to  her  liabil- 
ity, to  collect  the  debt  of  her  husband.     It 
makes   her   primarily   liable  and   calls   it  a 
'joint   liability.*     The   theory   and   effect   of 
the  statute  is,  that  it'  raises  an  implied  prom- 
ise from  the  use  of  the  goods  in  the  support 
of  the  family.    .    .    .    This  is  in  addition  to 
and  independent  of,  and  in  no  manner  in  con- 
flict with,  any  express  promise  made  by  the 
husband  or  the  promise  which  would  be  im- 
plied  by   the   common   law.     Ordinarily  the 
law  will  not  imply  a  promise  when  there  is  an 
express  one;   but  the  statute  overrides  this 
rule  of  law  and  raises  an   implied  promi»e. 
The   consequence   is   that  the   plaintiff   may 
have  his  election,  to  proceed  against  the  hus- 
band alone  on   his  express  promise  or  that 
which  would  be  implied  by  the  common  law, 
or  against  husband  and  wife  on  the  implied 
promise  raised  by  the  statute.     If  he  resorts 
to  the  former  remedy  he  waives  the  latter,  as 
he  can  have  but  one  judgment  for  the  same 
debt.    So  also  if  he  proceeds  upon  the  statu- 
tory implied  promise  and  has  a  judgment,  he 
cannot  afterwards  resort  to  the  other.    This 
shows    that    this    objection    cannot    prevail. 
That  clause  of  the  statute  which  makes  it  the 
duty  of  the  husband  to  support  his  family, 
and  requires  that  his  property  when  found 
shall   be    first   applied   to   satisfy   any   such 
joint  liability,  is  not  inconsistent  with  this 
view.     A  joint  liability  implies  a  joint  judg- 
ment.    That  clause  refers  to  the  proceeding 
in   collecting  the  execution   and  not  to  the 
liability  of  the  defendants  or  to  the  judgment 
rendered  by  the  court." 

As  to  the  enforcement  in  equity  of  a  lia- 
bility for  necessaries  against  the  separate 
estate  of  a  married  woman,  see  Craft  v. 
Rolland,  37  Conn.  491. 

6.  Kjentuckt. 

In  Kentucky  by  a  statute  formerly  tn 
force  (Rev.  Stat.  ch.  47,  art.  2,  §  1,  subsec. 
1)  it  was  provided  that  the  real  estate  of 
a  married  woman  should  be  liable  for  debtfl 
"contracted  after  marriage  on  account  of 
necessaries  for  herself  or  anv  member  of  her 
family,  her  husband  included,"  as  were  evi- 
denced by  a  writing  signed  by  both  her  and 
the  husband.  See  Bergen  v.  Forsythe,  17 
B.  Mon.  661;  Marshall  v.  Miller,  3  Mete. 
333;  Lee  v.  Morris,  3  Bush  210;  Harris  v. 
Dale,  6  Bush  01;  Gateswood  v.  Bryan, 
7  Bush  609.  See  also  Toombs  v.  Stone, 
2  Mete.  520;  Singer  Mfg.  Co.  y.  Hamed, 
79  Ky.  279,  2  Ky.  L.  Rep.  247;  Duke  v. 
Duke,   4   Ky.   L.   Rep.   293.     Thereunder  H 
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was  held  that  the  contract  for  necessaries 
for  M'hich  the  wife's  estate  could  be  charged 
under  the  statute  must  have  been  originally 
made  by  her,  and  the  credit  originally  given 
to  her.  McMahon  v.  Lewis,  4  Bush  138; 
Gatewood  ▼.  Bryan,  7  Bush  500.  See  al&o 
Bell-Cogshall  Co.  v.  Beadel,  12  Ky.  L.  Rep. 
(Abstract)  892.  Therefore  a  wife  was  held 
not  to  be  liable  on  a  note  executed  by  lier 
and  her  husband  for  a  debt  for  necessaries 
originally  contracted  for  at  an  earlier  date 
by  the  husband  alone.  McMahon  ▼.  Lewis, 
supra. 

The  statute  was  carried  into  a  later  com- 
pilation (Gen.  Stat.  ch.  52,  art.  2,  §  2) 
with  the  change  that  it  was  required  that 
only  the  wife  should  sign  the  writing  evi- 
dencing the  indebtedness.  See  Singer  Mfg. 
Co.  V.  Earned,  79  Ky.  279,  2  Ky.  L.  Rep. 
247;  Gray  v.  Marshall,  13  S.  W.  913,  12 
Ky.  L.  Rep.  103;  Allen  v.  Long,  41  S.  W. 
17,  19  Ky.  L.  Rep.  488.  Thereunder  it  was 
held  to  be  improper  to  render  a  personal 
judgment  against  the  wife,  for  the  wife  was 
empowered  to  charge  only  her  real  estate. 
Hayden  v.  Bohlsen,  7  Ky.  L.  Rep.  (Abstract) 
749.  It  was  held  that  real  estate  though 
acquired  by  a  wife  subsequent  to  the  date 
of  the  creation  of  a  debt  for  necessaries  might 
nevertheless  be  subjected  to  the  payment 
thereof.  Singer  Mfg.  Co.  v.  Harned,  2  Ky. 
L.  Rep.  247;  McKee  v.  Sypert,  6  Ky.  L.  Rep. 
(Abstract)  519;  Fletcher  v.  Radford,  14  Ky. 
L.  Rep.  (Abstract)  303.  In  the  case  last 
cited  it  was  held  that  a  wife  might  bind  her 
estate  by  her  subsequent  promise  in  writing 
for  a  debt  for  necessaries  contracted  for  by 
her,  as  where  she  gave  her  note. 

By  the  statute  now  in  force  (Kentucky 
Statutes  1903,  §  2128)  the  wife  is  empowered 
to  make  contracts  and  sue  and  be  sued  as  a 
single  woman,  except  that  she  may  not  make 
ajD  executory  contract  to  sell  or  convey  or 
mortgage  her  real  estate,  unless  her  husband 
joins  in  the  contract;  by  section  2137  her 
estate  is  made  liable  for  her  debts  and  re- 
Bponsibilities  contracted  after  marriage;  and 
by  section  2130  the  husband  is  made  liable 
for  necessaries  furnished  to  the  wife  after 
marriage.  See  Hardiman  v.  Crick,  131  Ky. 
358,  115  S.  W.  236,  133  Am.  St.  Rep.  248, 
wherein  the  rule  was  laid  down  that  a  wife 
now  having  the  power  so  to  contract,  is 
liable  on  her  individual  agreement  to  pay  for 
necessaries,  and  her  liability  on  such  a  con- 
tract is  in  BO  wise  affected  by  the  fact  that 
the  law  imposes  on  the  husband  as  between 
him  and  his  wife  the  primary  obligation  to 
pay  for  necessaries  furnished  to  her. 

6.  Missoxmi. 

The  Missouri  statute  (Revised  Statutes 
1909,  §8309)  fixings  liability  "for  necessaries 
for  the  wife  or  family"  on  the  separate  estate 
of  the  wife  reads  in  part  as  follows:     "All 


real  estate  and  any  personal  property,  in- 
cluding rights  in  action,  belonging  to  any 
woman  at  her  marriage,  or  which  may  have 
come  to  her  during  coverture  .  .  .  shall, 
together  with  all  income,  increase  and  profits 
thereof,  be  and  remain  her  separate  property 
and  under  her  sole  control,  and  shall  not  be 
liable  to  be  taken  by  any  process  of  law  for 
the  debts  of  her  husband.  .  .  .  Provided 
that  said  personal  property  shall  be  subject 
to  execution  for  the  payments  of  the  debts 
of  the  wife  contracted  before  or  during  mar- 
riage, and  for  any  debt  or  liability  of  her 
husband  created  for  necessaries  for  the  wife 
or  family.  .  .  .  Provided,  that  before  any 
such  execution  shall  be  levied  upon  any 
separate  estate  of  a  married  woman,  she 
shall  have  been  made  a  party  to  the  ac- 
tion, and  all  questions  involved  shall  have 
been  therein  determined,  and  shall  be  re- 
cited in  the  judgment  and  the  execution 
thereon."  (The  foregoing  statute  was  form- 
erly section  4340  R.  S.  1899  and  section 
6869  R.  S.  1889,  as  amended  by  Laws  1895, 
page  222. 

Tlie  statute  does  not  authorize  the  charg- 
ing of  the  wife's  separate  real  estate.  Harned 
V.  Shores,  75  Mo.  App.  500.  And  it  has  been 
held  that  the  statute  gives  no  right  to  a 
personal  judgment  against  the  wife  for  a 
debt  for  necessaries  created  by  her  husband. 
It  is  only  her  property  that  is  liable.  There- 
fore an  action  to  change  her  separate  estate 
is  a  proceeding  in  rem  rather  than  one  in 
personam.  Harned  v.  Shores,  75  Mo.  App. 
500;  Megraw  v.  Woods,  93  Mo.  App.  647,  67 
S.  W.  709;  Moraji  v.  Montz,  175  Mo.  App. 
360,  162  S.  W.  323;  Dougherty  v.  McClelland, 
192  Mo.  App.  498,  182  S.  W.  766. 

In  order  to  state  a  cause  of  action  against 
the  wife  the  petition  should  describe  her  per- 
sonal estate  which  is  sought  to  be  held  and 
should  allege  that  such  estate  was  in  exis- 
tence at  the  time  the  necessaries  were  pur- 
chased and  when  suit  was  brought.  The  judg- 
ment and  execution  should  each  recite  that 
the  debt  was  for  necessaries  and  describe  the 
property  charged  with  the  payment  thereof. 
Megraw  v.  Woods,  93  Mo.  App'  647,  67  S.  W. 
709;  Moran  v.  Montz,  175  Mo.  App.  360, 
162  S.  W.  323. 

A  wife  under  the  statute  is  not  liable  for 
damages  resulting  from  the  breach  of  her 
husband's  executory  contract,  which  if  per- 
formed would  have  ripened  into  a  debt  or 
liability  for  necessaries.  Dougherty  v.  Mc- 
Clelland, 192  Mo.  App.  498,  182  S.  W.  766, 
wherein  the  court  said:  "The  statute  recog- 
nizes the  primary  duty  and  liability  of  the 
husband  to  provide  his  family  with  neces- 
saries, but  in  the  interest  of  the  preservation 
of  the  family  gives  the  creditor  who  furnishes 
such  necessaries  under  contract  with  the 
husband  the  right  to  look  to  the  separate 
personal  estate  of  the  wife  for  the  satisfac- 
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tion  of  his  demand.  It  does  not  extend  the 
liability  to  a  demand  for  damages  resulting 
from  the  husband's  breach  of  a  contract 
which,  if  performed,  would  have  created  a 
debt  for  necessaries.  .  .  .  It  is  for  neces- 
saries furnisjied,  not  those  contracted  for, 
but  not  furnished,  that  the  wife's  property 
may  be  levied  upon  to  satisfy  the  judgment 
debt  of  the  husband.*' 

As  heretofore  noted,  the  statute  was  amend- 
ed in  1895.  The  only  change  made  at  that 
time  was  by  the  adding  of  the  following 
proviso:  "Before  any  such  execution  shall 
be  levied  upon  any  separate  estate  of  a  mar- 
ried woman,  she  shall  have  been  made  a  party 
to  the  action,  and  all  questions  involved  shall 
have  been  therein  determined,  and  shall  be 
lecited  in  the  judgment  and  the  execution 
thereon."  The  enactment  of  this  amendment 
followed  as  a  result  of  the  holding  in  Gabriel 
v.  Mullen,  lU  Mo.  119,  19  S.  W.  1099,  that 
the  wife's  personalty  was  liable  to  execution 
issued  on  a  judgment  rendered  against  the 
husband  alone,  thus  overruling  what  had 
previously  been  the  prevailing  rule.  See 
Bedsworth  v.  Bowman,  104  Mo.  44,  15  S.  W. 
990;  Gabreil  v.  Mullen,  30  Mo.  App.  464. 

By  another  Missouri  statute  (K.  S.  1909, 
%  9309)  it  is  provided  as  follows:  *"The 
rents,  issues  and  products  of  the  real  estate 
of  any  married  woman,  and  all  moneys  and 
obligations  arising  from  the  sale  of  such  real 
estate  .  shall,  during  coverture,   be 

exempt  from  attachment  or  levy  of  execution 
for  the  sole  debts  of  her  husband. 
Provided,  such  annual  products  may  be  at- 
tached or  levied  upon  for  any  debt  or  lia- 
bilitv  of  her  husband,  created  for  necessaries 
for  the  wife  and  family."  (Formerly  R.  S. 
1899,  §  4339  and  R.  S.  1889,  §  6868.)  In 
Towles  V.  Owsley,  44  Mo.  App.  436,  the  court 
speaking  with  reference  to  that  act  said: 
"When  we  consider  the  law,  as  it  stood  prior 
to  the  enactment  of  this  section  of  the  stat- 
ute, in  respect  of  the  rights  of  a  husband 
to  the  annual  products  of  his  wife's  ordinary 
estate,  and  the  rights  of  his  creditors  in 
reference  thereto,  the  object  of  the  legisla- 
ture in  enacting  such  a  law  is  quite  apparent. 
At  common  law  the  right  of  the  husband  to 
the  rents  and  products  of  his  wife's  lands 
was  absolute  during  coverture.  His  right 
to  dispose  of  them  was  free  and  unfettered, 
and  they  were  liable  to  be  seized  and  sold 
under  execution  to  satisfy  any  of  his  debts. 
The  legislature,  by  the  enactment  of  this 
statute,  intended  to  and  did  greatly  curtail, 
modify  and  abridge  this  marital  right  of 
disposal  by  the  husband,  and  the  statute  also 
took  away  the  right  of  levy  by  his  creditors, 
except  in  case  where  the  debt  had  been  con- 
tracted for  necessaries  used  by  the  wife  and 
family." 

Under  the  act  last  mentioned  it  is  also 
the  rule  that  execution  cannot  be  levied  on 


the  separate  property  of  the  wife  unless  slie 
is  a  party  to  the  action.  See  Mcgraw  v. 
Woods,  93  Mo.  App.  647,  67  S.  W.  700.  *'The 
separate  property  sought  to  be  charged  must 
be  described  in  the  petition,  and  the  separata 
estate  being  an  indispensable  element  of  the 
proceeding,  it  must  exist  when  the  contract 
is  made,  out  of  which  the  liability  arises; 
and  its  existence  must  continue  to  the  in- 
stitution of  the  suit."  Osborne  v.  Graham, 
46  Mo.  App.  28. 

As  to  the  liability  in  equity  prior  to  the 
statutes,  see  Miller  v.  Brown,  47  Mo.  504, 
4  Am.  Rep.  345. 

7.  Nkbraska. 

A  Nebraska  statute  makes  the  wife  a  sure- 
ty, liable  for  necessaries  furnished  the  family 
where  an  execution  returned  unsatisfied  shows 
the  indebtedness  not  to  be  collectable  from 
the  husband.  (Comp.  Stat.  Neb.  [1899]  c. 
53,  §  1.)  It  reads  as  follows:  "The  prop- 
erty, real  and  personal,  which  any  woman 
in  this  state  may  own  at  the  time  of  her 
marriage,  and  the  rents,  issues,  profits,  or 
proceeds  thereof,  and  any  real,  personal,  or 
mixed  property,  which  shall  come  to  her  by 
descent,  devise  or  the  gift  of  any  person 
except  her  husband,  or  which  she  shall  ac- 
quire by  purchase  or  otherwise,  shall  remain 
her  sole  and  separate  property,  notwithstand- 
ing her  marriage,  and  shall  not  be  subject 
to  the  disposal  of  her  husband,  or  liable  for 
his  debts;  Provided,  that  all  property  of 
a  married  woman  not  exempt  by  law  from 
sale  on  execution  or  attachment  shall  be  lia- 
ble for  the  payment  of  all  debts  contracted 
for  necessaries  furnished  the  family  of  said 
married  woman  after  execution  against  the 
husband  for  such  indebtedness  has  been  re- 
turned unsatisfied  for  want  of  goods  and 
chattels,  lands,  and  tenements  whereon  to 
levy  and  make  the  same."  See  Xoreen  v. 
Hansen,  64  Neb.  858,  90  N.  W.  937.  In  that 
case  in  sustaining  the  validity  of  the  statute 
the  court  said:  "The  defendant  has  failed 
to  point  out  any  reason  to  support  her  con- 
tention that  the  legislature  is  without  power 
to  impose  upon  a  married  woman  the  duty  of 
providing  for  herself  and  those  constituting 
the  members  of  her  family,  and  we  are  not 
aware  of  any  provision  of  the  constitution 
with  which  this  statute  is  in  conflict." 

It  has  been  held,  and  the  language  of 
the  act  it  will  be  seen  clearly  so  provides, 
that  it  is  necessary  as  a  condition  precedent 
to  maintaining  the  action,  to  show  that  a 
judgment  has  been  maintained  against  the 
husband  for  the  debt  and  execution  duly  is- 
sued thereon  to  the  proper  officer  and  re- 
turned unsatisfied.  Leake  v.  Lucas,  65  Neb. 
359,  91  N.  W.  374,  93  N.  W.  1019,  62  L  RA. 
190.  See  also  Fulton  v.  Ryan,  60  Neb.  0, 
82  N.  W.  105. 
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Under  the  terms  of  the  atntute  it  is  not 
necessary  that  the  judgment  against  the  hus- 
band should  be  obtained  in  the  state  of  Ne- 
braska. Leake  t.  Lucas,  65  Neb.  359,  91 
N.  W.  374,  93  N.  W.  1019,  62  L.R.A.  190. 
Wherein  it  was  held  that  where  a  husband, 
with  his  wife  and  family  moved  to  Missouri 
and  judgment  could  not  be  recovered  against 
the  husband  in  Nebraska  because  there  was 
no  way  to  get  service,  a  judgment  properly 
rendered  in  Missouri  on  which  execution  was 
returned  imsatisfied  afforded  a  proper  basin 
for  an  action  in  Missouri  against  the  wife. 

As  to  the  rule  prior  to  the  enactment  of 
the  statute,  see  Spaun  v.  Mercer,  8  Neb.  357, 
1  N.  W.  246. 

8.  New  Yobk. 

In  New  York  "since  chapter  381  of  the 
Laws  of  1884  was  enacted  all  disabilities  of 
a  married  woman  to  make  valid  contracts 
are  removed,  and  she  may  now  make  contracts 
and  bind  herself  in  the  same  way  as  a  feme 
sole."  O'Connell  v.  Shera,  66  App.  Div.  467, 
73  N.  Y.  S.  231.  Since  that  time  the  holdings 
in  New  York  have  been  in  accord  with  tlie 
general  rules  stated  in  the  preceding  subdi- 
visions of  this  note.  Thus  it  is  now  held 
in  that  jurisdiction  that  the  burden  of  pay- 
ing household  expenses  devolves  wholly  on  the 
husband  in  the  absence  of  a  contractual  as- 
sumption thereof  by  the  wife.  Shipman's 
Estate,  22  Abb.  N.  Cas.  289,  5  N.  Y.  S.  550 ; 
Bradt  v.  Shull,  46  App.  Div.  347,  61  N.  Y. 
S.  484;  Grandy  v.  Hadcock,  85  App.  Div. 
173,  83  N.  Y.  S.  90;  Ruhl  v.  Heintze,  97 
App.  Div.  442,  89  N.  Y.  S.  1031;  Negley  v. 
Stone,  32  Misc.  733,  66  N.  Y.  S.  449 ;  Mandel 
v.  Simpton,  67  Misc.  386,  122  N.  Y.  S.  397;  In 
re  Klingensmith,  58  N.  Y.  S.  375;  Richards 
V.  Young,  84  N.  Y.  S.  266;  Flurscheim  v. 
Rosenthal,  112  N.  Y.  S.  1118.  See  also  Mat- 
ter of  Stadtmuller,  110  App.  Div.  76.  96  N. 
Y.  S.  1101;  Ellenbogen  v.  Slocum,  66  Misc. 
611,  121  N.  Y.  S.  1110;  Sanford  v.  Pollock, 
105  N.  Y.  450,  11  N.  E.  836. 

It  is  likewise  held  that  the  wife  may  by 
contract  bind  her  personal  estate  for  house- 
hold expenses.  Strong  v.  Moul,  22  N.  Y. 
St.  Rep.  762,  51  Hun  644,  4  N.  Y.  S.  299; 
Von  Mallen  v.  Fuhrmann,  56  Hun  402;  9 
N.  Y.  S.  878;  Winkler  v.  Schlager,  64  Hun 
83,  19  N.  Y.  S.  110;  O'Connell  v.  Shera,  66 
App.  Div.  467,  73  N.  Y.  S.  231;  Minners  v. 
Smith,  40  Misc.  648,  83  N.  Y.  S.  117:  Flurs- 
cheim V.  Rosenthal,  112  N.  Y.  S.  1118.  See 
also  Grandy  v.  Hadcock,  85  App.  Div.  173, 
83  N.  Y.  S.  90;  Ruhl  v.  Heintze,  97  App. 
Div.  442,  89  N.  Y.  S.  1031;  Speckmann  v. 
Foote,  138  N.  Y.  S.  380.  And  see  Mettler 
V.  Snow,  90  Conn.  690,  98  Atl.  322  (laying 
down  New  York  rule),  reported  in  full,  post, 
this  volume,  at  page  578. 


And  such  a  contract  may  be  established  by 
circumstances.  Matter  of  Totten,  137  App. 
Div.  273,  121  N.  Y.  S.  942;  Welder  v.  Brokaw, 
141  App.  Div.  811,  126  N.  Y.  S.  932. 

But  when  goods  of  household  necessity  are 
purchased  by  a  wife  the  presumption  is  that 
she  is  acting  for  her  husband  and  does  not 
bind  her  personal  estate.  Kegney  v.  Ovens, 
50  Hun  600  mem.  2  N.  Y.  S.  319;  Lugar  v. 
Sawyze,  2  Misc.  409,  21  N.  Y.  S.  1101 ;  Bradt 
V.  Shull,  46  App.  Div.  347,  61  N.  Y.  S.  484; 
Ruhl  V.  Heintze,  97  App.  Div.  442,  89  N.  Y. 
S.  1031;  Valois  v.  Gardner,  122  App.  Div. 
245,  106  N.  Y.  S.  808;  Richards  v.  Young, 
84  N.  Y.  S.  265;  Nathan  v.  Morgenthau,  114 
N.  Y.  S.  796;  Speckmann  v.  Foote,  138  N. 
Y.  S.  380.  And  see  Mettler  v.  Snow,  90 
Conn.  690,  98  Atl.  322  (applying  New  York 
rule)  reported  in  full  post,  this  volume,  at 
page  578.  Compare  Mayer  v.  Lithauer,  28 
Misc.  171,  58  N.  Y.  S.  1064.  In  Mettler  v. 
Snow,  90  Conn.  690,  98  Atl.  322  (applying 
New  York  rule),  reported  in  full  post,  this 
volume,  at  page  678,  a  wife  was  held  not  to 
have  exceeded  her  authority  so  as  to  destroy 
the  presumption  that  she  acted  as  the  agent 
of  the  husband  where  it  was  shown  that 
though  the  husband  made  advancements  to 
the  wife  of  large  sums  of  money  for  house- 
Iiold  expenses  he  had  for  twelve  years  before 
the  account  was  closed  paid  bills  due  the 
plaintiffs  by  his  own  checks.  In  Haas  v. 
Brady,  96  N.  Y.  S.  449,  it  was  held  that 
no  presumption  that  the  wife  acted  as  agent 
of  the  husband  arose  where  the  husband  and 
wife  were  living  separate  and  no  evidence  was 
offered  showing  that  the  husband  neglected 
or  refused  to  supply  suitable  necessaries. 

But  prior  to  the  passage  of  the  Act  of 
1884  heretofore  referred  to  it  was  laid  down 
in  Tiemeyer  v.  Turnquist,  86  N.  Y.  516,  39 
Am.  Rep.  674,  under  the  enactments  remov- 
ing the  wife's  disabilities  in  existence  at 
the  time  of  that  decision,  that  a  wife  was 
personally  liable  on  her  own  contract  for 
necessaries.  Tiie  grounds  on  which  the  court 
based  its  decision  were  stated  as  follows: 
'^We  have  held  that  where  a  married  woman 
buys  real  estate  she  is  liable  for  the  purchase 
money,  although  at  the  time  of  the  purchase 
she  had  no  separate  estate,  save  that  only 
acquired  by  her  contract,  and  although  she 
did  not  in  terms  charge  the  debt  upon  her 
separate  proi>erty.     .  We  determined 

that,  as  incident  to  her  right  to  acquire  real 
and  personal  property,  and  hold  it  to  her 
sole  and  separate  use,  she  might  purchase 
upon  credit,  and  would  be  liable  upon  her 
contract  as  a  feme  sole.  The  amendment 
of  1862  allows  a  married  woman  to  hold  as 
her  separate  property  that  which  she  acquired 
by  purchase  as  well  as  that  obtained  in 
the  modes  previously  permitted.  Out  of  this 
right  to  purchase   inevitably  flows  her  lia- 
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bilitj  for  the  price.  That  right  was  broadly 
given  without  limit  or  restriction,  and  in- 
tended to  be  completely  and  beneficially  given. 
It  was  not  narrowed  to  a  purchase  for  cash, 
or  a  consideration  paid  down  in  full,  but 
she  was  left  at  liberty  to  purchase  as  freely 
as  a  man  might  purchase,  and  upon  credit 
if  she  should  so  choose.  That  involves  her 
personal  liability.  Without  thai,  credit  is 
impossible.  Without  that,  we  should  be  held 
to  the  absurd  proposition  that  the  wife  might 
buy,  but  should  not  be  bound  to  pay;  and, 
as  a  practical  consequence,  we  should  re- 
strict her  right  to  purchase,  which  the  statute 
gives  fully  and  without  restriction.  In  this 
view  of  the  case  it  matters  not  what  kind 
of  property  is  purchased,  or  with  what  pur- 
pose or  intent  it  is  obtained.  In  the  present 
case  the  property  bought  was  family  gro- 
ceries, intended  to  be  consumed  for  the  joint 
benefit  of  the  whole  family,  and  not  to  be 
held  for  the  sole  and  separate  use  of  the 
wife  alone.  That  fact  seems  to  us  unim- 
portant. If  she  buys  on  her  own  account 
she  must  expect  to  be  herself  liable  for  the 
price.  No  law  prescribes  or  limits  the  kind 
or  character  of  property  which  she  may  ac- 
quire, nor  does  it  dictate  what  she  shall  do 
with  it  when  it  becomes  her  own.  If  it  was 
money  or  land  she  might  consume  it  in  the 
support  of  her  family,  and  it  is  none  the 
less  her  separate  property  because  she  chooses 
not  to  hold  it  as  such,  but  consumes  it  for 
the  benefit  of  others,  as  well  as  herself.  It 
is  enough  that  it  is  hers;  hers  to  keep  or 
give  away,  or  sell,  or  consume  in  the  support 
of  her  family.  It  may  now  be  stated  broadly, 
as  a  rule  both  of  law  and  justice,  that  the 
married  woman  who  buys  property  which 
becomes  her  own  is  liable  for  the  purchase 
price.     She  who  buys  must  expect  to  pay.*' 

For  holdings  similar  to  that  laid  down  in 
Tiemeyer  v.  Turnquist,  supra,  see  Crisfield  v. 
Banks,  24  Hun  159,  and  Muller  v.  Piatt,  31 
Hun  121.  In  Birney  v.  Wheaton,  2  How. 
Pr.  N".  S.  519,  it  was  said:  "Independently 
of  the  statute  of  1884  (chap.  381),  enacted 
after  the  board  bill  herein  was  contracted 
(and  on  that  account  inapplicable  to  the 
present  contention),  a  married  woman  might 
have  contracted  a  board  bill  [for  herself  and 
husband]  on  her  own  credit  and  responsibil- 
ity. .  .  .  We  cannot  imagine  why  a  wife 
with  credit  cannot  take  her  husband,  who 
has  none,  to  a  hotel,  and  in  order  to  procure 
board  and  shelter  for  her  family  arrange  that 
she  and  not  the  impecunious  husband  shall 
pay  the  bills.  ...  If  this  were  not  so, 
a  wife,  however  wealthy,  might  find  it  dif- 
ficult to  find  rooms  in  a  hotel,  simply  because 
her  husband  was  unfortunate  enough  to  be 
impecunious.*' 

Previous  to  the  decision  of  Tiemeyer  v. 
Turnquist,  85  K.  Y.  516  heretofore  quoted, 


the  view  adopted  was  that  a  wife,  while 
entitled  to  hold  her  separate  estate  and  em- 
powered to  make  binding  contracts  relating 
to  or  for  the  benefit  thereof,  could  make  an 
enforceable  contract  for  household  supplies  or 
necessaries,  since  such  an  agreement  did  not 
of  itself  relate  to  her  separate  estate,  only 
where  a  clear  intent  was  shown  on  her  part 
to  charge  her  separate  property  with  the 
value  thereof.  Maxon  v.  Scott,  55  N.  Y. 
247;  EUenlord  v.  Snyder,  71  N.  Y.  45;  Sal- 
mon v.  McEnany,  23  Hun  87.  In  Weir 
v.  Groat,  4  Hun  193,  6  Thomp.  &  C.  444,  it 
was  held  that  the  intention  to  charge  her 
separate  estate  must  be  expressed  in  the  con- 
tract, and  could  not  be  inferred  from  her 
simple  promise  to  pay;  while  in  Conlin  v. 
Cantrell,  64  N.  Y.  217,  it  was  held  that  an 
inference  of  intent  to  charge  her  separate 
estate  could  be  drawn  from  the  surrounding 
circumstances. 

By  an  early  act  now  repealed  (Laws  of 
1860,  c.  90,  §  1),  it  was  provided  that  the 
property  of  a  married  woman  should  not  be 
liable  for  the  debts  of  her  husband,  except 
such  debts  as  might  have  been  contracted 
for  the  support  of  herself  or  her  children, 
by  her,  as  his  agent.  Relative  to  that  act, 
in  Tiemeyer  v.  Turnquist,  85  N.  Y.  616,  39 
Am.  Rep.  674,  it  was  said:  ^'The  section 
.  .  .  has  no  reference  to,  and  makes  no 
provision  for,  the  liability  of  the  wife  in 
a  personal  action.  Its  plain  scope  and  pur- 
pose is  to  free  her  property  from  the  control 
of  her  husband,  and  the  burden  of  his  debts, 
and  make  it  her  sole  and  separate  estate. 
This  is  done  with  a  single  exception,  and  that 
is,  as  against  debts  contracted  by  her  as 
the  agent  of  her  husband  for  the  support  of 
herself  and  her  children.  As  to  such  debts, 
the  rule  of  a  separate  estate  does  not  apply. 
In  that  case,  her  property  is  left  exposed  to 
be  taken  for  the  debt  of  her  husband,  as 
if  the  statute  had  not  been  passed.  But  she 
is  not  made  personally  liable  for  the  debt, 
for  it  is  not  hers,  but  the  debt  of  the  hus- 
band. It  is  not  her  contract,  but  his.  She 
acts  as  his  agent  and  binds  him,  not  herself. 
The  sole  effect  of  the  provision  Ia,  not  to  make 
her  personally  liable  for  her  husband's  debt, 
for  not  a  word  of  such  grave  import  is  con- 
tained in  thei  statute;  but  merely  that  the 
shield  and  protection  thrown  over  her  prop- 
erty against  the  debts  of  her  husband  shall 
be  withdrawn  in  a  case  where  his  debt  has 
been  contracted,  his  liability  incurred, 
through  her  acting  as  his  agent,  and  for 
the  purpose  of  providing  for  her  own  sup- 
port and  that  of  the  children."  In  Covert 
v.  Hughes,  8  Hun  305,  the  court  said:  "The 
legislature  thought  it  would  be  unjust,  when 
a  married  woman  should  actually  purchase 
food  and  clothing  for  herself  and  her  children, 
that  the  creditor  should  not  be  allowed  to 
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collect  the  debt  out  of  her  property,  because 
the  purchases  had  been  made  (as  in  law  it 
probably  would  be)  as  the  agent  of  the  hus- 
band." In  Demott  v.  MoMullen,  8  Abb.  Pr. 
N.  S.  335,  it  was  held  that  to  entitle  a  plain- 
tiff to  recover  under  the  statute  he  was  at 
least  bound  to  show  that  the  debt  was  con- 
tracted for  the  exclusive  support  of  the  wife 
or  her  children.  In  Edwards  v.  Woods,  131 
N,  Y.  350,  30  N.  E.  237,  it  was  held  that 
before  the  wife's  property  could  be  taken  to 
satisfy  her  husband's  debt  for  which  she 
acted  as  agent  in  contracting,  her  liability 
must  first  be  adjudged  in  an  action  to  which 
she  was  a  party  and  in  which  she  had  an 
opportunity  to  be  heard. 

9.  NoBTH   Cabolina. 

In  North  Carolina,  the  Martin  act  (Public 
Laws  of  1911,  p.  109)  emancipated  the  feme 
covert  from  disability  to  contract  except  in 
certain  particulars.  Since  the  passage  of 
that  act  a  wife  who  purchases  household 
articles,  whether  necessaries  or  not,  in  her 
own  name  or  on  her  individual  credit  is  lia- 
ble for  the  value  thereof  in  an  action  against 
her  alone.  Lipinsky  v.  Revell,  167  N.  C.  508, 
83  S.  E.  820;  Bowen  v.  Dougherty,  168  N. 
C.  242,  84  S.  E.  265.  Previous  to  the  passage 
of  the  Act  of  1911  the  wife's  ability  to  con- 
tract was  controlled  by  the  following  statu- 
tory provision:  "No  woman  during  her  cov- 
erture shall  be  capable  of  making  any  con- 
tract to  affect  her  real  and  personal  estate, 
except  for  her  necessary  personal  expenses,  or 
for  the  support  of  the  family,  or  such  as 
may  be  necessary  in  order  to  pay  her  debts 
existing  before  marriage,  without  the  written 
consent  of  her  husband,  unless  she  be  a  free 
trader,  as  hereinafter  allowed."  (Pell's  Re- 
visal  §  2094,  formerly  Code  N.  C.  §  1826.) 
Thereunder  the  wife's  liability  for  articles 
bought  for  the  family  support  was  restricted 
to  her  separate  personal  estate.  Bazemore 
V.  Mountain,  121  N.  C.  59,  28  S.  E.  17; 
Bazemore  v.  Mountain,  126  N.  C.  313,  35  S.  E. 
542.  See  also  Weathers  v.  Borders,  121  N. 
C.  387,  28  S.  E.  524.  In  Bazemore  v.  Moun- 
tain, 121  N.  C.  69,  28  S.  E.  17,  it  was  held 
that  the  husband  could  act  as  the  wife's  agent 
in  making  a  contract  for  her  support  and 
that  of  the  family.  In  Clark  v.  Hay,  98 
K  C.  421,  4  S.  E.  190,  it  was  held  that  a 
"Wife  incurred  no  liability  "for  the  support 
of  the  family"  where  she  purchased  supplies 
to  keep  up  a  boarding  house.  Therein  the 
court  said:  "We  think  it  has  a  more  strict 
meaning,  and  is  confined  to  goods  bought  for 
and  direct  benefit  of  the  members  of  the  fam- 
ily, such  as  food,  clothing,  and  other  neces- 
saries, and  not  for  the  successful  prosecution 
of  a  business,  from  the  profits  of  which  such 
support  is  to  be  obtained,  whether  by  keeping 


a  boarding-house  or  a  hotel,  or  by  engaging 
in  any  other  general  occupation.  For  these 
larger  outside  operations,  whose  results  are 
speculative,  the  written  consent  of  the  hus- 
band, whose  advice  should  be  sought,  must 
be  obtained,  and  this  is  the  protection  secured 
to  her  by  the  statute.  Unless  this  distinction 
prevails,  where  is  the  limit  to  liabilities  she 
may  incur,  by  which  her  separate  estate  may 
be  exhausted?" 

10.  NoETH  Dakota. 

It  is  provided  by  statute  in  North  Dakota 
that  ''the  husband  and  wife  shall  be  jointly 
and  severally  liable  for  any  debts  contracted 
by  either  while  living  together,  for  necessary 
household  supplies  of  food,  clothing,  and  fuel 
for  themselves  and  family,  and  for  the  educa- 
tion of  their  minor  children."  (Laws  1907, 
c.  136,  now  Comp.  Laws  N.  D.  §  4414.)  See 
Banner  Mercantile  Co.  v.  Hendricks,  24  N. 
D.  16,  138  N.  W.  993.  In  that  case  in  sus- 
taining the  constitutionality  of  the  statute 
quoted,  the  court  said:  "It  is  contended  that 
said  chapter  violates  sec.  213  of  the  con- 
stitution of  this  state.  That  section  reads: 
'The  real  and  personal  property  of  any  woman 
in  this  state  acquired  before  marriage,  and 
all  property  to  which  she  may  after  marriage 
become  in  any  manner  rightfully  entitled, 
shall  be  her  separate  property,  and  shall  not 
be  liable  for  the  debts  of  lier  husband.'  We 
do  not  think  there  is  any  merit  in  appellant's 
contention.  The  statute  in  question  does  not 
seek  to  make  the  wife  liable  for  the  husband's 
debts,  but  it  merely  modifies  and  broadens 
the  common-law  rule  regarding  liability  for 
family  necessities.  Under  the  common-law 
doctrine,  the  wife  had  no  separate  estate,  and 
when  this  rule  was  changed  by  our  statute, 
so  as  to  permit  the  wife  to  hold  property  in 
her  own  right  the  same  as  a  feme  sole,  it  was, 
we  think,  a  wise  and  just  act  on  the  part 
of  the  legislature  to  change  the  rule  rela- 
tive to  liability  for  necessaries  of  the  family, 
and  that  the  legislature  possessed  the  power 
so  to  do  is,  we  think,  entirely  clear." 

In  the  case  cited  the  view  was  also  taken 
that  no  action  will  lie  against  the  wife  on 
an  account  stated  between  the  husband  and 
the  creditor. 

11.  Pbnnstlvaitia.  ,:' 

In  Pennsylvania,  by  an  early  statute  (Act 
of  April  11,  1848,  Pamph.  L.  536,  §  6), 
the  property  of  a  married  woman  was  made 
her  separate  estate  during  marriage,  but  she 
was  not  thereby  relieved  from  her  previous 
inability  to  contract  so  as  to  bind  her  estate. 
Bear  v.  Bear,  33  Pa.  525.  By  another  sec- 
tion of  that  act  it  was  provided  as  follows: 
"In  all  cases  where  debts  may  be  contracted 
for  necessaries,  for   the  support  aind  main- 
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tenance  of  the  family  of  any  married 
woman,  it  shall  be  lawful  for  the  creditor, 
in  such  case,  to  institute  a  suit  against  the 
husband  and  wife  for  the  price  of  such 
necessaries,  and  after  obtaining  a  judgment, 
have  an  execution  against  the  husband  alone; 
and  if  no  property  of  the  said  husband  be 
found,  the  officer  executing  the  said  writ 
shall  BO  return,  and  thereupon  an  alias  execu- 
tion may  be  issued,  which  may  be  levied 
upon  and  satisfied  out  of  the  separate  prop- 
erty of  the  wife,  secured  to  her  under  the 
provisions  of  the  first  section  of  this  act: 
Provided,  That  judgment  shall  not  be  rendered 
against  the  wife,  in  such  joint  action,  unless 
it  shall  have  been  proved  that  the  debt  sued 
for  in  such  action  was  contracted  by  the 
wife,  or  incurred  for  articles  necessary  for 
the  support  of  the  family  of  the  said  husband 
and  wife."  See  Bright  Purd.  Dig.  Laws.  Pa. 
(1883)  p.  1161;  Murray  v.  Keyes,  35  Pa.  St. 
384;  Rigoney  v.  Neiman,  73  Pa,  St,  330. 
The  section  just  quoted  was  so  construed 
that  in  order  to  obtain  judgment  against 
the  wife  along  with  the  husband  it  was 
absolutely  necessary  to  show,  both  that  the 
claim  was  for  necessaries  for  the  family  sup- 
port and  that  they  were  furnished  to  the 
wife  at  her  request  and  on  her  credit.  The 
financial  ability  of  the  husband  to  pay  had 
no  bearing  on  the  question  of  the  rendition 
of  judgment  against  him  and  the  wife.  After 
judgment  had  been  obtained  the  alias  execu- 
tion would  be  issued  against  the  wife's  prop- 
erty when  the  judgment  could  not  be  satis- 
fied out  of  the  property  of  the  husband. 
Murray  v.  Keyes,  35  Pa.  St.  385;  Rigoney  v. 
Neiman,  73  Pa.  St.  330;  Hoff  v.  Koerper, 
103  Pa.  St.  396.  See  also  Gougler's  Estate, 
18  W.  N.  C.  116;  Cummings  v.  Miller,  3  Grant 
146;  Sawtelle's  Appeal,  84  Pa.  St.  306;  Don- 
ohoe  v.  Hughes,  2  Kulp  52.  In  determining 
whether  a  wife  who  had  been  furnished  neces- 
saries for  the  family,  purchased  in  her  own 
name  and  on  her  own  credit,  the  presumption 
was  that  she  was  acting  as  the  husband's 
agent.  Gougler's  Estate,  18  W.  N.  C.  116; 
Hoff  V.  Koerper,  103  Pa.  St.  396.  A  joint 
purchase  of  necessaries  by  a  husband  and  his 
wife  was  regarded  as  the  contract  of  the 
husband  alone.  Parke  v.  Kleeber,  37  Pa. 
St.  251.  See  also  Cummings  v.  Miller,  3 
Grant  146.  The  wife  could  not  be  held  liable 
in  a  joint  action  against  her  and  the  husband 
for  damages  for  the  breach  of  a  contract 
made  by  her  for  necessaries  for  the  support 
of  the  family.  Fell  v.  Brown,  116  Pa.  St. 
218,  8  Atl.  70. 

By  a  later  statute  (Act  of  June  3,  1887,  P. 
L.  332)  a  married  woman  was  empowered 
to  make  contracts  for  necessaries  and  was 
made  capable  of  being  sued  thereon  as  a  feme 
sole.  See  Kooker  v.  Williams,  3  Pa.  Dist. 
446,  wherein  the  court  said  as  to  the  pro- 


visions of  the  act :  **The  Act  of  1887  provides 
that  a  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable  up- 
on any  contract  for  necessaries,  and  for  suing 
and  being  sued,  either  upon  such  contract  or 
for  torts  done  to  or  committed  by  her,  in  all 
respects  as  if  she  were  a  feme  sole,  and  any 
debt,  damages  or  costs  recovered  against  her 
in  any  such  action,  suit  or  other  proceeding, 
shall  be  payable  out  of  her  separate  property, 
and  not  otherwise.  .  .  .  The  Act  of  1887 
changes  the  manner  in  which  the  wife  may 
incur  liability  for  necessaries,  and  the  form 
of  the  remedy  to  enforce  the  same;  but,  like 
the  Act  of  1848,  it  is  an  empowering  law 
for  her  benefit  and  protection,  and  cannot  be 
construed  to  relieve  the  husband  of  his  pri- 
mary liability  to  support  his  family  and  her. 
The  presumption  still  stands  as  heretofore, 
by  reason  of  the  very  nature  of  the  marriage 
relation.  To  hold  that  the  wife,  when  she 
acts  in  the  natural  capacity  of  agent  of  her 
husband,  in  making  contracts  .  .  .  would 
thereby  render  her  separate  estate  liable, 
would  be  going  very  far  indeed  to  disturb  that 
relation.  The  presumption  is  the  other  way. 
No  legislation  has  been  attempted  to  over- 
come it,  and  therefore,  in  order  to  bind  her 
separate  estate,  it  must  be  shown,  as  here- 
tofore, that  she  acted  in  her  own  right." 

By  the  statute  apparently  now  in  force 
(Act  of  June  8,  1893,  P.  L.  344)  a  married 
woman  is  quite  generally  relieved  from  her 
former  disability  to  contract  and  to  deal 
with  her  separate  estate.  See  Pepper  and 
Lewis'  Digest,  vol.  2,  pages  2887  and  2890. 
After  the  date  of  the  passage  of  that  act 
it  was  said  in  Moore  v.  Copley,  166  Pa.  St. 
294,  30  Atl.  829,  44  Am.  St.  Rep.  664: 
"While  the  power  of  the  husband  over  the 
separate  estate  of  his  wife  has  been  taken 
away,  his  liability  for  her  support  and  that 
of  his  children  remains.  He  is,  at  least  for 
the  purpose  of  providing  necessaries,  the  head 
of  his  household,  and  he  is  liable  for  such 
necessaries  furnished  to  his  wife  and  children 
whether  with  or  without  his  knowledge.  His 
wife  is  not  liable  unless  she  expressly  under- 
takes to  become  so.  Her  undertaking  is  nev- 
er presumed,  but  must  be  shown  afiirmatively. 
The  act  of  delivery  of  the  goods  to  her,  or 
the  fact  that  the  creditor  has  chosen  to 
charge  them  to  her,  is  not  enough.  This 
might  tend  to  show  the  desire  of  the  creditor 
to  reach  her  estate,  but  it  does  not  tend 
to  show  her  agreement  that  he  shall  do  bo." 

In  the  recent  decision  of  Harres  v.  Weth- 
erill,  21  Pa.  Dist.  247,  the  court  construing 
the  Act  of  April  11,  1848  (P.  L.  536,  §  8), 
the  Act  of  June  3,  1887  (P.  L.  332)  and 
the  Act  of  June  8,  1893  (P.  L.  344)  in 
connection  with  each  other  said :  "While  the 
Act  of  April  11,  1848,  §  8,  P.  L.  536.  auth- 
orizes suits  against  both  husband  and  wife 
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for  necessaries,  it  expressly  provides  that, 
after  judgment,  plaintiff  shall  have  execution 
against  the  husband  alone,  and  that  only 
in  the  event  of  there  being  no  property  of 
the  husband  to  be  found  may  an  alias  execu- 
tion be  issued,  which  may  be  levied  upon 
and  satisfied  out  of  the  separate  property 
of  the  wife.  And  this  state  of  the  law  has 
not  been  altered,  either  by  the  Act  of  June 
3,  1887,  P.  L.  332,  or  by  the  Act  of  June  8, 
1893,  P.  L.  344;  so  that  the  rule  now  is 
that  the  husband  is  primarily  liable  for  neces- 
saries. It  would  seem  to  follow,  inevitably, 
that  the  position  of  the  wife  is  that  of  surety 
for  the  husband  in  the  event  of  his  proved 
inability  to  pay."  Just  what  is  intended 
by  that  statement  is  not  clear.  In  the  light 
of  the  earlier  construction  placed  on  the  Act 
of  1848  it  would  seem  that  the  court  could 
have  meant  only  that  the  wife  stood  in  the 
position  of  surety  where  the  debt  was  con- 
tracted by  her  on  the  strength  of  her  own 
credit,  not  that  she  was  surety  for  all  debts 
contracted  for  necessaries.  So  to  hold  would 
be  in  effect  saying  that  a  wife  was  only 
secondarily  liable  on  her  individual  contract, 
that  is,  she  would  only  be  under  an  obligation 
to  pay  in  the  event  that  it  could  not  be  made 
out  of  the  husband.  But  under  the  authority 
of  Moore  v.  Copley,  supra,  and  under  the 
provisions  of  the  statute  of  1887,  as  con- 
strued in  Kooker  v.  Williams,  3  Pa.  Dist. 
446,  heretofore  referred  to,  it  would  seem 
that  a  wife  contracting  for  necessaries  in  her 
own  right  would  in  the  first  instance  be 
liable  therefor. 

12.  Texas. 

Hie  Texas  statutes  expressly  provide  "that 
the  wife  may  contract  debts  for  necessaries 
furnished  herself  or  children,  and  also  for 
all  expenses  which  may  have  been  incurred 
by  her  for  the  benefit  of  her  separate  prop- 
erty, provided  the  debts  so  contracted  or 
expenses  so  incurred  are  reasonable  and  prop- 
er. (Rev.  St.  1896,  arts.  2970,  2971.)"  Des- 
mond V.  Dockery,  116  S.  W.  114. 

Where  the  wife  procures  necessaries  she 
is  presumed  to  act  as  agent  of  the  husband 
and  it  is  only  on  her  own  personal  contract 
that  she  incurs  liability.  Menard  v.  Schnei- 
der, 48  S.  W.  761;  Davenport  v.  Rutledge, 
187  8.  W.  988.  Thus  in  the  case  first  cited, 
the  court  said:  "In  order  to  bind  appellant 
or  her  property  for  the  goods,  it  was  necessary 
to  show,  in  addition  to  the  fact  that  they 
were  necessaries,  that  she  had  contracted 
for  them.  Rev.  St.  1805,  art.  2970.  There 
was  no  evidence  whatever  to  show  a  contract 
on  the  part  of  the  appellant,  either  express 
or  implied,  for  the  purchase  of  the  goods. 
Orders  were  given,  sometimes  by  the  wife, 
and  sometimes  by  the  daughter  and  cook.  As 
the  husband  is  charged  with  the  support  of 


his  wife  and  childrm,  these  orders  would 
be  presumed  to  be  given  at  his  direction,  and 
the  goods  furnished  upon  his  credit  and  to 
him."  And  in'  Davenport  v.  Rutledge,  187 
S.  W.  988,  it  was  said:  "In  order  to  hold 
the  wife  liable  for  necessaries  furnished  her- 
self or  children,  the  debt  should  be  contracted 
by  her  personally  or  by  some  one  acting  under 
his  authority.  Such  seems  to  be  the  intention 
of  our  statute  and  has  been  the  annunciation 
of  our  courts.  .  .  .  Menard  v.  Schneider, 
48  S.  W.  761.  It  is  not  sufiicient  that  she 
merely  give  an  order  or  call  in  a  physician, 
for  in  such  case  the  presumption  is  that  she 
does  so  as  the  agent  of  her  husband,  whose 
duty  it  is  to  supply  such  things." 

In  Hild  V.  Hellman,  90  S.  W.  44,  the  fact 
that  a  wife  bouglit  goods  and  gave  her  note 
for  the  price  thereof  was  held  to  be  sufficient 
to  show  that  she  contracted  for  them,  in 
the  absence  of  some  evidence  tending  to  show 
the  contrary.  And  in  Trammell  v.  Neiman- 
Marcus  Co.  179  S.  W.  271,  the  wife  was  held 
to  be  liable,  the  court  saying:  "The  evidence 
shows  that  she  in  person  purchased  the  goods 
and  had  them  charged.  She  admits  in  her 
pleading^  that  the  goods  were  necessaries  for 
her  own  use,  and  she  testifies  to  the  same 
effect.  Having  contracted  for  the  goods  in 
person,  and  she  testifying  they  were  neces- 
saries for  her  own  use,  renders  her  personally 
liable  for  the  value  of  the  goods.' 
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13.  CoLOEADO,  Illinois,  Iowa,  Orbgon,  Utah, 
AND  Washington. 

a.  Generally. 

Identical  statutes,  the  original  of  which 
was  adopted  in  Iowa,  placing  a  liability  on 
the  wife  for  "family  expenses"  have  been 
enacted  in  Colorado,  Iowa,  Oregon,  Utah, 
and  Washington. 

Illinois  has  copied  almost  literally  the 
provisions  of  those  statutes,  and  the  change 
made  in  that  jurisdiction  not  being  material 
to  the  present  discussion  it  is  disregarded  in 
the  grouping  of  the  cases.  The  Illinois  stat- 
ute reads  as  follows:  '^The  expenses  of  the 
family  and  of  education  of  the  children  shall 
be  chargeable  upon  the  property  of  both  hus- 
band and  wife,  or  of  either  of  them,  in  favor 
of  creditors  iherefory  and  in  relation  thereto 
they  may  be  sued  jointly  or  separately." 
The  statutes  of  the  other  jurisdictions  named 
are  the  same  with  the  exception  that  they 
do  not  contain  the  italicized  phrase.  See  the 
reported  case.  And  see  Perkins  v.  Morgan, 
36  Colo.  360,  85  Pac.  640;  McCartney,  etc. 
Co.  V.  Carter,  129  la.  20,  105  N.  W.  339, 
3  L.R.A.(N.S.)  145;  Berow  v.  Shields,  159 
Pac.  538;  Russell  v.  Graumann,  40  W^ash. 
667,  5  Ann.  Cas.  830.  82  Pac.  998. 

Where  a  debt  for  "family  expenses"  within 
the  meaning  of  the  term  as  used  in  the  statute 
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is  contracted  by  either  spouse,  the  statute 
places  on  the  wife  a  personal  liability  equal 
with  that  of  the  husband  and  enforceable  at 
law  either  jointly  or  severally.  Both  are  lia- 
ble as  principals.  Gilman  v.  Matthews,  20 
Colo.  170,  77  Pac.  366;  Smcdley  v.  Felt,  41 
la.  588;  Smedley  v.  Felt,  43  la,*  607;  Farrar 
V.  Emery,  52  la.  726,  3  N.  W.  50;  Murdy  v. 
Skyles,  101  la.  549,  70  N.  W.  714,  63  Am. 
St.  Rep.  411;  In  re  Skillman,  146  la.  601, 
126  N.  W.  343;  Vest  v.  Kramer  (la.)  114 
N.  W.  886.  And  see  the  reported  case.  See 
also  Hayden  v.  Rogers,  22  111.  App.  557 ;  Bar- 
nett  V.  Marks,  71  111.  App.  673;  Richardson 
V.  W.  L.  Robinson  Coal  Co.  95  111.  App.  283; 
Walker  v.  Houghteling,  107  Fed.  619,  46 
C.  C.  A.  512  (applying  Illinois  statute). 
Neither  is  surety  for  the  other.  In  re  Skill- 
man,  146  la.  601,  125  N.  W.  343;  Vest  v. 
Kramer  (la.)  114  N.  W.  886.  See  the  report- 
ed case.  In  Vest  v.  Kramer,  supra,  the 
court  said:  "In  our  opinion  the  liability 
of  the  defendant  is  not  that  of  mere  surety 
for  her  husband.  The  statute  makes  the  prop- 
erty of  both  equally  liable  for  the  payment  of 
such  family  expenses.  ...  As  between 
them  and  the  creditor  both  are  liable  as  prin- 
cipals, and  the  discharge  of  one  does  not 
necessarily  work  the  discharge  of  the  other. 
While  both  are  liable  for  the  same  debt,  and 
payment  by  one  operates  as  a  discharge  pro 
tanto  of  the  other,  they  are  not  joint  debtors. 
There  is  no  joint  promise  or  joint  contract. 
The  liability  of  one  is  contractual,  while  the 
liability  of  the  other  is  purely  statutory. 
In  the  present  case  the  right  to  enforce  the 
claim  against  the  husband's  estate  has  been 
lost  by  failure  to  duly  present  the  same  for 
allowance,  but  in  our  judgment  the  statutory 
liability  of  the  wife  remained  unaffected,  and 
may  be  enforced  against  her  by  ordinary 
action     .     .  instituted  in  proper  time." 

The  authorities  are  in  accord  in  holding 
that  the  wife  is  liable  for  the  actual  value 
of  goods  coming  within  the  class  of  ''family 
expenses"  though  the  husband  purchases  the 
same  individually  or  gives  his  note  therefor, 
and  that  she  is  neither  released  from  liabili- 
ty on  an  existing  indebtedness  by  the  fact  that 
the  husband  gives  his  note  as  evidence  thereof 
nor  from  liability  on  an  account  for  house- 
hold articles  by  the  fact  that  it  becomes  an 
account  sta4^  as  between  the  husband  and 
the  creditor.  Houck  v.  Smith,  46  111.  App. 
64;  Morse  v.  Minton,  101  la.  603,  70  N.  W. 
691;  McCartney,  etc.  Co.  v.  Carter,  129  la. 
20,  105  N.  W.  339,  3  L.R.A.(N.S.)  145;  Black 
V.  Sippy,  15  Ore.  574,  16  Pac.  418;  Holmes  v. 
Page,  19  Ore.  232,  23  Pac.  961.  See  also 
Watkins  v.  Mason,  11  Ore.  72,  4  Pac.  524. 
But  there  is  a  conflict  in  the  authorities  as 
to  the  liability  of  a  wife  both  on  a  note  so 
given  by  the  husband  for  an  existing  indebted- 
ness or  on  an  account  stated  by  the  husband. 


In  Oregon  the  wife  is  held  to  incur  no  lia- 
bility either  on  the  husband's  note  or  on  2Ui 
account  stated  by  him,  her  liability  being  lim- 
ited to  the  original  indebtedness,  and  the  lim- 
itation period  of  her  liability  on  that  indebt- 
edness cannot  be  affected  or  extended  in  either 
case  by  the  husband's  acts.  Holmes  v.  Page,  19 
Ore.  232,  23  Pac.  961.  And  see  the  reported 
case.    See  also  Lewis  v.  Lynch,  61  111.  App.  476. 

In  Iowa,  however,  a  contrary  view  is 
taken,  it  being  held  that  an  action  may  be 
brought  against  her  on  a  note  given  or  an 
account  stated  by  the  husband  and  the  ex- 
tension of  the  limitation  period  within  which 
action  may  be  brought  against  the  husband 
is  likewise  binding  on  the  wife.  Lawrence  v. 
Sinnamon,  24  la.  80;  Frost  v.  Parker,  65 
la.  178,  21  N.  W.  607;  Waggoner  v.  Turner, 
69  la.  127,  28  N.  W.  568;  McCartney,  etc. 
Co.  V.  Carter,  129  la.  20,  105  N.  W.  339, 
3  L.R.A.  (N.S.)  145.  See  also  Morse  v.  Min- 
ton, 101  la.  603,  70  N.  W.  691.  But  the 
note  or  account  stated  is  not  conclusive  on 
the  wife  as  to  the  actual  existence  of  the 
debt  or  as  to  the  amount  thereof.  McCartney, 
etc.  Co.  V.  Carter,  129  la.  20,  105  N.  W.  339, 
3  L.R.A.(X.S.)    145. 

In  Frost  v.  Parker,  65  la.  178,  21  N.  W. 
507,  and  Boss  v.  Jordan,  118  la.  204,  89  N. 
W.  1070,  92  N.  W.  Ill,  the  rule  was  laid 
down  that  a  creditor  who  has  obtained  a 
judgment  against  the  husband  for  family  ex- 
penses may  in  an  equitable  action  subject 
the  property  of  the  wife  to  the  payment 
thereof,  without  first  recovering  a  judgment 
at  law  against  the  wife.  Compare  the  report- 
ed case  and  Harrison  v.  Hill,  37  111.  App.  30. 
But  in  Polly  v.  Walker,  60  la.  86,  14  N.  W. 
137,  it  was  held  that  where  a  judgment  was 
rendered  against  the  husband  alone  on  a 
debt  for  family  expenses,  although  it  operated 
to  extend  the  time  within  which  the  claim 
could  be  collected  of  him,  it  was  not  binding 
on  the  wife.  See  also  Stever  Carriage  Co.  v. 
Beandry,  138  111.  App.  147. 

It  is  essential  to  a  recovery  against  a  wife 
for  family  expenses  under  the  statute  that 
a  family  should  in  fact  exist.  Schleeinger 
v.  Keifer,  30  111.  App.  263;  Featherstone  v. 
Chapin,  93  111.  App.  223;  Gilman  v.  Mat- 
thews, 20  Colo.  App.  170,  77  Pac.  366.  See 
also  Berow  v.  Shields  (Utah)  159  Pac.  538. 
"It  would  seem  to  be  a  condition  precedent 
to  any  family  expenses  that  there  should  be 
a  family;  a  family  in  fact,  without  regard 
to  what  knowledge  the  persons  selling  the 
goods  had  of  the  fact.  If  they  sold,  as  they 
supposed,  to  a  bachelor  or  a  spinster,  and  it 
turned  out  that  there  was  a  wife  or  a  hus- 
band, who  with  the  purchaser  constituted  a 
family,  probably  both  oould  be  held,  and  vice 
versa."  Schlesinger  v.  Keifer,  supra,  "The 
admission  that  defendants  were  husband  and 
wife  is  not  an  admission  that  they  constituted 
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ft  family,  nor,  in  this  day  and  generation, 
can  any  presumption  be  based  upon  such  ad- 
mission." Gilman  v.  Matthews,  20  Colo.  App. 
170,  77  Pac.  366.  But  it  is  necessary  that 
there  should  be  an  actual  separation  in  order 
to  enable  the  wife  to  escape  liability  on  that 
ground.  Hudson  v.  King,  23  111.  App.  118; 
Russell  ▼.  Graumann,  40  Wash.  667,  5  Ann. 
Cas.  830,  82  Pac.  998. 

Hie  statute  places  no  liability  on  the  wife 
for  damages  for  the  breach  of  the  husband's 
contract  for  family  expenses.  Thus  in  the 
case  of  a  breach  of  a  lease  the  wife  would 
be  liable  for  the  rent  of  the  premises  for  the 
time  they  were  actually  occupied  by  the  fam- 
ily, but  not  for  the  period  after  the  family 
had  vacated  the  same,  for  an  indebtedness  of 
that  character  could  in  no  sense  be  consid- 
ered as  for  the  actual  benefit  or  use  of  the 
family.  Straight  v.  McKay,  15  Colo.  App. 
60,  60  Pac.  1106. 

The  statute  was  intended  for  the  protection 
of  ci^itors  of  the  husband  and  wife,  and  re- 
specting their  liability  as  between  each  other 
was  not  intended  to  change  the  common-law 
rule  that  the  duty  rests  with  the  husband 
to  provide  family  necessaries.  Taylor  v.  Tay- 
lor, 54  Ore.  560,  584,  103  Pac.  524,  wherein 
the  plaintiff  brought  action  against  her  form- 
er husband  for  moneys  had  and  received.  It 
appeared  that  the  husband  acting  as  agent  for 
the  wife  rented  her  building  to  a  merchant 
tenant  and  in  excess  of  authoritv  made  ar- 
rangements  to  apply  the  rent  on  the  family 
account.  It  was  held  that  this  amounted 
merely  to  the  application  of  funds  collected 
to  the  cancellation  of  an  obligation,  for  which, 
80  far  as  he  and  his  principal  (his  wife)  were 
concerned,  he  was  liable.  The  court  said 
that  while  under  the  statute  "the  merchant 
tenant  could  hold  either  on  the  account,  this 
privilege  in  no  way  entitled  defendant  to 
use  his  wife's  individual  funds  to  cancel  an 
account  which  as  between  them  the  law  im- 
poses upon  him  individually  to  provide  for 
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b.  Meaning  of  Term  "Family  Ewpenses, 

No  genera]  rule  has  been  formulated  as 
to  what  constitutes  ''family  expenses''  for 
which  the  wife  is  liable  under  the  statute. 

"The  term  'family  expense'  has  not  been 
very  clearly  defined  in  our  cases,  and  perhaps 
no  definition  should  be  attempted.  Generally 
speaking,  the  only  criterion  which  the  statute 
furnishes  is  that  the  account  must  be  for 
items  of  goods  furnished  for  and  on  account 
of  the  family,  and  to  be  used  therein.  No 
limitation  is  put  upon  the  expenditures,  and 
it  need  not  appear  that  they  be  'necessaries' 
as  that  term  is  generally  used.  .  .  .  It  is 
essential,  of  course,  that  the  expenditures 
be  for  property  which  was  used  or  kept  for 
use  in  the  family."     McDaniels  v.  McClure, 


142  la.  370,  120  N.  W.  1031,  134  Am.  St. 
Rep.  424.  Compare  Smedley  v.  Felt,  41  la. 
588.  The  statute  "means  the  expenses  for 
the  immediate  sustenance  and  comfort  of  the 
family."  Chamberlain  v.  Townsend,  72  Ore. 
207,  142  Pac.  782,  143  Pac.  924.  "What 
should  be  included  in  the  terra  'family  ex- 
penses' must  be  determined  by  the  facts  and 
circumstances  of  each  case,  subject  to  the 
limitation  that  the  article  or  articles  must 
have  been  purchased  for  and  used  in  or  by 
the  family,  or  some  member  thereof."  Per- 
kins V.  Morgan,  36  Colo.  3G0,  85  Pac.  .640. 
"It  is  the  'expenses  of  the  family'  which, 
under  the  statute  are  chargeable  on  the  prop- 
erty of  both  husband  and  wife.  This  im- 
plies, we  think,  the  expense  must  have  been 
incurred  for  something  used  in  the  family, 
or  kept  for  use,  or  been  beneficial  thereto." 
Featherstone  v.  Chapin,  93  111.  App.  223. 
"The  term  'expenses  of  the  family'  is  not 
synonymous  with  'necessaries,'  which  may  be 
personal  and  individual  as  well  as  for  the 
family.  It  does  not  include  business  expenses, 
which  are  incurred  merely  to  secure  the  means 
to  maintain  the  family,  nor  private  or  in- 
dividual expenses,  which  do  not  affect  the 
collective  body  of  persons  under  one  head 
constituting  a  household  or  family,  but  it 
does  include  expenses  for  many  articles  used 
by  individual  members  of  the  family,  if  they 
mutually  affect  the  members  generally.  It 
is  apparent  that  even  though  an  article  is 
purchased  for  and  used  by  only  one  member 
of  the  family,  yet  it  is  a  family  expense  if  it 
conduces,  in  any  substantial  manner,  to  the 
welfare  of  the  family  generally.  Musical  in- 
struments may  be  as  pleasant  and  beneficial 
to  the  other  members  of  the  family  as  to 
the  operator.  Books,  pictures  and  articles 
of  ornament  used  to  adorn  and  beautify  the 
home,  though  owned  by  individual  members 
of  the  family,  are  beneficial  to  the  family 
generally,  and  tend  to  maintain  its  integrity. 
Articles  of  clothing,  though  purchased  for 
and  used  exclusively  by  individual  members, 
are  family  expenses,  as  they  contribute,  in 
a  substantial  manner,  by  preserving  health 
and  otherwise,  to  the  general  well-being  of 
all  the  members.  It  is  equally  apparent  that 
an  article  is  not  a  family  expense  if  it  in 
no  way  conduces  to  the  welfare  of  the  family 
generally,  even  though  at  times  it  is  used 
or  displayed,  by  the  one  for  whom  it  was 
purchased,  in  the  family."  See  Hyman  v. 
Harding,  162  111.  357,  44  N.  E.  754  [affirm- 
ing 54  111.  App.  434]. 

The  courts  have  held  that  medical  at- 
tendance and  hospital  services  rendered  to 
husband,  wife  or  cliildren  falls  within  the 
term  "family  expenses"  for  which  the  wife 
is  liable.  Schrader  v.  Hoover,  80  la.  243, 
45  N.  W.  734;  Murdy  v.  Skylea,  101  la.  549, 
70  N.  W.  714,  63  Am.   St.  Rep.   411;   Cole 
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T.  Bentlej,  26  111.  App.  260;  Olaubensklee  v. 
Low,  20  111.  App.  408;  Younkin  v.  Essick, 
29  111.  App.  575;  Walcott  v.  Hoffman,  30 
111.  App.  77;  Mueller  v.  Kuhn,  59  111.  App. 
353;  Russell  v.  Graumann,  40  Wash.  667,  5 
Ann.  Cas.  830,  82  Pac.  998.  See  also  In  re 
Skillman,  146  la.  601,  125  N.  W.  343,  140 
Am.  St.  Rep.  295. 

The  following  have  been  specifically  held 
to  be  family  expenses: 

— meat  and  poultry  used  in  the  family, 
Hayden  v.  Rogers,  22  111.  App.  557;  Watkins 
V.  Mason,  13  Ore.  72,  4  Pac.  524; 

— tent  for  a  family  dwelling,  Illingworth 
V.  Burley,  33  III.  App.  394;  Harrison  v.  Hill, 
37  111.  App.  30;  Barnett  v.  Marks,  71  111. 
App.  673   (part  of  premises  sublet)  ; 

— articles  of  clothing  purchased  for  the 
personal  use  of  the  husband  and  used  ex- 
clusively by  him,  Hudson  v.  K.ing,  23  111. 
App.  118; 

— wages  of  a  domestic  servant,  Campbell 
V.  Heuer,  139  111.  App.  631; 

—cook  stove  and  fixtures,  Finn  v.  Rose, 
12  la.  565; 

— piano  for  use  in  family,  Smedley  v.  Felt, 
41  la.  588; 

— watch,  chain  and  other  articles  of  jewel- 
ry used  by  wife  and  family,  Marquardt  v. 
Flaugher,  60  la.  148,  14  N.  W.  214; 

— organ  for  use  in  the  family.  Frost  v. 
Parker,  66  la.  178,  21  N.  W.  607; 

— diamond  shirt  stud,  worn  by  the  husband 
for  personal  use  and  adornment,  Neasham  v. 
McNair,  103  la.  696,  72  N.  W.  773,  64  Am. 
St.  Rep.  202,  38  L.R.A.  847; 

— base  burner  used  in  a  family  residence, 
a  clothes  wringer,  a  round  oak  heating  stove, 
a  buggy  kept  for  use  by  the  family,  and  coal, 
oil  and  can,  McDaniels  v.  McClure,  142  la. 
370,  120  N.  W.  1031,  134  Am.  St.  Rep.  424; 

— goods  used  in  maintaining  and  boarding 
servants  employed  in  the  family  household, 
Perkins  v.  Morgan,  36  Colo.  360,  86  Pac.  640; 

— ^buggy  used  in  the  family,  Houck  v.  La 
Junta  Hardware  Co.  60  Colo.  228,  114  Pac. 
645,  32  L.R.A.  (N.S.)  939;  Dodd  v.  St.  John, 
22  Ore.  250,  29  Pac.  618,  15  L.R.A.  717. 

But  the  wife  has  been  held  not  to  be  liable 
under  the  statute  for  the  following: 

— services  of  one  employed  as  a  family 
servant  but  working  a  portion  of  the  time 
in  and  about  the  coal  and  liquor  business  of 
the  husband,  Von  Platen  ▼.  Krueger,  11  111. 
App.  627; 

— common  two -horse  wagon  used  about  the 
farm,  for  taking  articles  to  market  and  to 
cart  the  family  to  town  and  church,  Dunn  v. 
Pickard,  24  111.  App.  426; 

— money  supplied  by  a  father  to  his  son 
which  was  used  in  part  for  family  expenses, 
the  evidence  showing  the  contribution  was 
intended  as  a  gratuity,  Hickman  ▼.  Eggmann, 
53  111.  App.  661; 


— services  rendered  in  caring  for  a  drunken 
husband  whose  family  was  broken  up  and 
scattered  by  his  misconduct.  Feathers  tone  v. 
Chapin,  93  111.  App.  223; 

— a  "stanhope"  used  occasionally  by  the 
family,  but  principally  by  a  physician  in 
making  calls.  Stover  Carriage  Co.  v.  Beaudry, 
138  111.  App.  147; 

— price  of  beer,  O'Neil  v.  Cardina,  159  la. 
78,   140   N.   W.   196,   44   L.R.A.(N.S.)    1175; 

— board  bill  of  a  husband  who  left  home 
with  a  view  to  obtaining  a  separation,  Vose 
V.  Myott,  141  la.  506,  120  N.  W.  58,  21 
L.R.A.(N.S.)   277; 

— feed  for  a  horse  used  by  a  husband  in 
his  business,  Martin  v.  Vertres,  130  la.  175, 
106  N.  W.  516; 

— maintenance  of  a  husband  in  an  insane 
hospital,  Blackhawk  County  v.  Scott,  111  la. 
190,  82  N.  W.  492; 

— atlas  of  the  county  in  which  the  husband 
and  wife  resided,  containing  their  pictures, 
and  purchased  against  the  protest  of  the  wife, 
Haggard  v.  Holmes,  90  la.  308,  57  N.  W. 
871; 

— rent  for  a  house  never  used  by  the  family, 
Schurz  V.  McMenamy,  82  la.  432,  48  N.  W. 
806; 

— rent  of  a  farm  leased  by  husband,  the 
house  thereon  was  used  by  his  family  as  a 
residence  and  crops  and  produce  therefrom 
supplied  the  family,  Hecht  v.  Gitch,  82  la. 
696,   48  N.  W.  988; 

— money  borrowed  for  and  used  in  ob- 
taining articles  which  though  if  obtained  on 
credit  would  have  been  expenditures  for  the 
family,  Davis  v.  Ritchey,  55  la.  719,  8  N.  W. 
669; 

— plow  used  by  husband  to  break  prairie 
for  hire,  Russell  v.  Long,  52  la.  260,  3  N.  W. 
75; 

— reaping  machine,  although  its  use  en- 
abled the  husband  more  readily  to  support 
his  family,  McCormick  v.  Muth,  49  la.  536; 

— labor  employed  by  husband  and  wife  en- 
gaged in  farming  and  fruit  raising.  Chamber- 
lain V.  Townsend,  72  Ore.  207,  142  Pao.  782, 
143  Pac.  924. 


ROSSIGNOI.. 


Georgia  Supreme  Court — February  11,  1915. 
143  Ga.  160;  84  S.  E.  S42, 

Husband  and  Wife  ~  LiabUity  of  Wife 
to  Tbird  Persona  —  Honsehold  Ex- 
penses —  Express  Contract. 

W^ere   a    married   woman   personally   ap- 
plies to  a  tradesman  for  the  purchase  of  gro- 
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ceries,  stating  that  she  wishes  to  open  an 
Account  in  her  own  name,  and  directs  the 
plaintiff  to  charge  the  goods  to  her,  and 
where  in  pursuance  of  this  arrangement  the 
goods  are  deliyered  at  her  home  and  charged 
to  her,  she  will  be  personally  liable  therefor, 
notwithstanding  the  legal  obligation  of  the 
husband  to  support  his  wife,  and  the  groceries 
being  such  as  would  be  a  proper  support  to 
be  provided  by  the  husband  for  the  family. 
[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Fulton  county: 
Pendleton,  Judge. 

Action  by  J.  F.  Bell,  plaintiff,  against  Cora 
Rossignol,  defendant.  Judgment  for  defend- 
ant. Plaintiff  brings  error.  The  facts  are 
stated  in  the  opinion.    Reversed. 

Joseph  W.  d  Jolm  D.  Htumphries  for  plain- 
tiff in  error. 
Smith  d  Hastings  for  defendant  in  error. 

pSO]  Evans,  P.  J.-— The  plaintiff,  a  gro- 
cery merchant,  brought  suit  against  the  de- 
fendant, a  married  woman,  to  recover  upon 
an  alleged  indebtedness  for  groceries.  The 
defendant  pleaded  that  all  the  purchases 
were  made  for  her  husband's  account,  as  head 
of  the  family,  which  was  well  known  to  the 
plaintiff.  She  did  not  deny  that  the  mer- 
chandise was  furnished  or  that  it  was  worth 
the  amounts  charged.  On  the  conclusion  of 
the  plaintiff's  evidence  he  was  nonsuited. 
The  testimony  submitted  by  him  tended  to 
show  that  he  was  a  grocery  merchant.  The 
defendant  applied  to  him  for  credit,  stating 
that  she  wanted  to  open  an  account  with  him 
in  her  own  name,  that  her  husband  was  a 
good  easy  fellow,  and  allowed  himself  to  be 
imposed  upon,  and  she  ran  the  house  herself. 
She  directed  the  plaintiff  to  charge  the  goods 
in  her  name.  The  plaintiff  had  heard  that 
the  husband  was  a  bankrupt  at  the  time  his 
wife  opened  the  account.  In  supplying  the 
goods  he  made  out  with  each  delivery  a  du- 
plicate statement,  one  of  which  was  delivered 
with  the  goods  and  the  other  was  kept  by 
him.  These  statements 'were  made  out  on  a 
printed  blank,  and  the  line  for  the  name  was 
preceded  by  the  capital  letter  ''M.**  On  many 
of  the  statements  was  written  the  name  'llos- 
signol;"  on  many,  the  letters  "rs"  followed 
the  capital  letter  "M,"  and  these  letters  were 
followed  by  the  name  of  Kossignol;  on  others 
appeared  only  the  address,  "106  Cherokee 
Ave.,'*  without  any  name.  When  plaintiff 
called  at  defendant's  home,  he  always  talked 
to  the  defendant  about  the  account  and  asked 
her  for  the  money.  On  some  occasions  the 
defendant's  husband  would  be  at  home  and 
would  meet  plaintiff  at  [151]  the  door,  and 
Would  say,  "You  want  to  see  Cora."  The 
defendant  made  the  payments  on  the  accounts 
Ann.  Gas.  1917C. — 37. 


The  husband  brought  him  one  payment,  and 
9aid  that  his  wife  had  sent  the  money  to  be 
credited  on  her  account.  The  groceries  were 
furnished  for  the  defendant,  her  husband  and 
child.  The  plaintiff  knew  that  the  defendant 
owned  a  vacant  lot,  and  that  the  husband 
worked  sometimes  for  railroads  and  that  his 
family  lived  with  him. 

There  can  be  no  doubt  that  a  married 
woman  on  her  own  credit  may  by  express 
contract  bind  herself  for  the  purchase  of 
necessaries  for  herself  and  family.  It  is  true 
that  the  husband  is  bound  to  support  his 
wife  and  family,  but  this  legal  obligation 
does  not  prevent  the  wife  from  buying  on 
her  own  responsibility  groceries  for  the  sup- 
port of  the  family,  and  personally  agreeing 
to  pay  for  them.  In  the  instant  case  it  is 
inferable  from  the  evidence,  that,  unattended 
by  her  husband,  the  wife  applied  to  the  mer- 
chant for  a  line  of  credit  to  be  extended 
individually  to  her;  that  the  credit  was  ex- 
tended to  her  and  not  to  her  husband;  and 
that  the  goods  were  furnished  to  her  on  her 
credit.  This  amounts  to  an  express  contract 
on  her  part  to  buy  the  goods  as  an  individual. 

The  facts  in  the  cases  of  Freeman  v. 
Holmes,  62  Ga.  556,  and  Rushing  v.  Clancy, 
92  Ga.  769,  19  S.  E.  711,  are  dissimilar  from 
those  of  the  case  at  bar.  In  the  former  case 
a  husband  accompanied  his  wife  and  child  to 
the  office  of  a  dentist,  and  introduced  theni 
to  the  dentist.  Under  these  circumstances  it 
was  held  there  could  be  no  recovery  against 
the  wife  for  dentistry  done  for  herself  and 
child,  especially  where  it  appeared  that  the 
dentist  knew  nothing  about  her  having  any 
separate  estate,  and  impliedly  gave  eredit  to 
the  husband  and  not  the  wife.  In  the  latter 
case,  the  wife  and  her  husband  applied  for 
board,  but  the  husband  took  no  part  in  the 
negotiations;  and  it  was  held  that  in  the 
absence  of  an  express  promise  by  the  wife  to 
charge  herself  or  her  separate  estate,  the 
board  contracted  for  being  such  as  her  hus- 
band was  bound  to  furnish  to  her  and  her 
children,  the  husband  and  not  the  wife  was 
liable  therefor.  In  both  cases  the  husband 
was  present  when  the  services  and  board 
were  contracted  for,  and,  in  the  absence  of 
an  express  contract  by  the  wife  to  pay  for 
same,  the  implication  was  that  the  credit] 
was  extended  to  the  husband.  In  the  instant 
case  there  was  evidence  that  the  wife,  with- 
out being  attended  by  her  [152]  husband, 
applied  for  credit  and  requested  the  goods 
be  charged  to  her.  The  court  erred  in  sus^ 
taining  the  motion  for  nonsuit. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  Fish,  C.  J.,  absent.  ^ 

NOTE. 

In  the  reported  case  the  court  holds  that 
though  the  husband  is  bound  to  support  the 
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family  this  obligation  in  no  way  prevents 
the  wife  from  contracting  for  necessaries  on 
her  own  responsibility  and  credit,  and  that 
it  being  inferable  from  the  evidence  in  the 
case  at  bar  that  she  did  so  expressly  contract 
to  buy  the  goods  for  the  value  of  which  the 
action  was  brought,  the  court  erred  in  sus- 
taining a  motion  for  nonsuit. 

The  question  of  the  liability  of  a  wife  for 
household  expenses  is  treated  generally  in 
the  note  to  Dale  v.  Marvin,  reported  ante, 
this  volume,  at  page  567. 


METTIiEB  ET  AI.. 

V. 

SNOW. 

Connecticut  Supreme  Court  of  Errors — July 

27,  1916. 

90  Conn.  690;  98  AU,  322. 


Coafllet  of  Laws  —  Lialiility  of  Wife 
for  Household  Ezpeaaoa. 

The  law  of  New  York  governs  a  wife's  lia- 
bility for  the  purchase  price  of  provisions  fur- 
nished to,  and  consumed  by,  the  family  in 
that  state. 

Huabaad  and  Wife  .  liabiUty  of  Wife 
to  Third  Persons  —  Hoiieel&old  Ex- 
penses. 

Under  the  New  York  law,  a  wife  is  not  lia- 
ble for  provisions  furnished  the  family,  unless 
she  expressly  agreed  to  pay  for  them  or  ex- 
ceeded her  authority  as  her  husband's  agent 
in  ordering  them. 

[See  note  at  end  of  this  case.] 

Xdahility  of  Hnsbaad  -*  Anthority  of 
Wife  to  Pledce  Credit  for  Neees- 
saries. 

A  wife  is  held  not  to  have  exceeded  her  au- 
thority in  pledging  her  husband's  credit  for 
provisions  where,  for  12  years,  he  made  pay- 
ments on  the  account,  notwithstanding  he 
also  advanced  her  large  sums  for  household 
expenses. 

[See  Ann.  Gas.  1915A  3.] 

Appeal  from  District  Cburt  of  Waterbury: 
Mkios,  Judge. 

Action  by  Alfred  Mettler  et  al.,  plaintiffs, 
against  Anna  B.  Snow,  defendant.  Judgment 
for  defendant.    Plaintiffs  appeal.    Affirmed. 

[690]  The  plaintiffs,  merchants  doing  busi- 
ness in  Brooklyn,  New  York,  bring  this  ac- 
tion to  recover,  from  the  wife  of  Henry 
Sanger  Snow,  for  provisions  sold  and  deliv- 
ered on  the  defendant's  ordex  for  the  support 


of  Snow  and  his  wife  and  children,  then 
living  together  as  one  family.  The  defense 
is  that  the  sale  and  delivery  of  the  goods 
took  place  within  the  State  of  New  York  at 
times  when  [691 J  the  plaintiffs  and  the  de- 
fendant and  her  husband  were  all  residents 
of  the  State  of  New  York,  and  that  under 
the  law  of  New  York  the  defendant  is  not 
liable,  because  she  ordered  and  requested  the 
delivery  of  the  goods  as  the  agent  of  her 
husband,  and  because  she  never  purchased 
nor  agreed  to  purchase  the  same  on  her  in- 
dividual and  personal  credit  or  liability. 

It  appears  from  the  finding  of  facts  that 
the  plaintiffs  delivered  provisions  to  the 
Snow  household  in  Brookl^^n  from  January, 
1894,  until  February,  1908,  upon  a  running 
account.  For  about  thirty  months  the  bills 
rendered  by  the  plaintiffs  were  paid  by  checks 
drawn  by  Mrs.  Snow,  but  always  out  of 
moneys  supplied  to  her  for  household  ex- 
penses by  her  husband,  and  then  from  July, 
1896,  until  February,  1908,  with  a  single  ex- 
ception, all  such  bills  were  paid  by  checks 
of  the  defendant's  husband.  In  February, 
1908,  Henry  Sanger  Snow  abandoned  his  wife 
and  family,  leaving  a  balance  due  on  the 
account  for  which  this  action  is  brought. 
After  her  husband's  disappearance,  Mrs. 
Snow  opened  an  account  with  the  plaintiffs 
in  her  individual  name,  and  regularly  paid 
all  bills  rendered.  The  plaintiffs  never  made 
any  claim  upon  Mrs.  Snow  for  the  bill  now 
in  suit,  or  asserted  liability  on  her  part 
therefor,  until  sometime  during  the  year 
1913,  and  the  court  finds  that  she  never  made 
any  promise  or  agreement  to  pay  for  any  of 
the  provisions  in  question,  and  that  none  of 
them  were  furnished  by  the  plaintiffs  on  the 
personal  credit  of  the  defendant. 

The  plaintiffs  claim,  first,  that  the  defend- 
ant is  liable  under  Connecticut  statute;  and, 
second,  that  the  defendant  is  liable  under  the 
New  York  law  also. 

Dennis  W.  Coleman  for  appellants. 
Wilson  H,  Pierce  for  appellee. 

[692]  Beach,  J. — Since  the  transaction 
was  begfun  and  completed  in  New  York  State, 
the  question  whether  that  transaction  gave 
rise  to  an  implied  obligation  on  the  defend- 
ant's part  is  a  question  which  must  be  an- 
swered by  the  law  of  New  York.  Plaintiffs 
contend  that  under  the  rule  laid  down  in 
Buckingham  v.  Hurd,  62  Conn.  404,  the  de- 
fendant is  liable  under  the  law  of  Connect- 
icut. In  that  case,  however,  the  husband 
and  wife  were  citizens  and  residents  of  this 
State  at  the  time  when  the  goods  in  question 
were  sold  and  delivered,  and  although  the 
actual  sale  and  delivery  took  place  in  the 
State  of  New  York,  the  goods  themselves 
were  in  fact  consumed  in  the  State  of  Con- 
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B«oticut,  80  that  the  beneficial  use  of  the 
goods  took  plaee  in  Connecticut  and  not  in 
Kew  York.  Upon  this  state  of  facts  the 
question  in  Buckingham  v.  Hurd  was  wheth- 
er the  obligation  of  the  wife  under  our 
statute  arose  out  of  the  contract  made  and 
performed  in  New  York  for  the  sale  and  de- 
livery of  the  goods,  or  whether  it  arose  out 
of  the  joint  beneficial  use  of  the  goods  in 
Connecticut  by  the  husband  and  wife.  We 
held  that  the  obligation  arose  from  the  bene- 
ficial use  and  not  from  the  contract,  and 
Lherefore  that  the  case  was  governed  by  the 
law  of  Connecticut,  where  the  goods  were 
U9ed,  saying  (p.  407)  :  "The  action  is  not 
brought  on  an  express  contract  made  by  the 
husband,  but  upon  the  implied  promise,  which 
the  statute  raises  from  the  beneficial  use  by 
the  husband  and  wife  of  the  goods  purchased. 
The  express  contract  made  in  New  York, 
therefore,  may  be  laid  out  of  the  case.''  Here 
the  goods  were  sold  and  delivered  in  New 
York,  and  were  consumed  there,  and  all  the 
parties  were  residents  of  New  York.  Hence 
the  legal  effect  of  the  whole  transaction  from 
beginning  to  end,  the  capacity  of  the  defend- 
ant as  a  married  woman  to  contract,  and  the 
scope  of  her  implied  authority  to  pledge  her 
husband's  credit  for  necessaries,  [693]  are 
all  to  be  determined  according  to  the  law  of 
New  York. 

In  New  York  the  common-law  duty  of  a 
husband  to  support  his  family  is  supple* 
mented  by  the  statutory  authority  of  a  mar- 
ried woman  to  contract  as  if  unmarried. 
But  there  is  no  statute  similar  to  our  §  4546 
of  the  Qeneral  Statutes,  which  imputes  to 
the  wife,  also,  a  liability  arising  out  of  the 
beneficial  use  of  goods  in  fact  used  for  the 
support  of  the  family.  Hence  the  liability 
of  the  defendant  under  New  York  law  depends 
wholly  upon  principles  of  contract,  subject 
to  the  presumption,  arising  from  the  hus- 
band's duty  to  support  the  family,  that  he 
is  primarily  liable  for  necessaries  furnished 
for  that  purpose  upon  the  order  of  the  wife, 
acting  as  his  agent.  And  so  all  the  New 
York  cases  seem  to  agree,  that  in  such  cases 
the  wife  is  not  liable,  unless  by  express 
agreement  she  charges  herself  personally,  or 
unless  she  exceeds  her  authority  as  the  agent 
of  her  husband.  Tiemeyer  v.  Turnquist,  85 
N.  Y.  516,  39  Am.  Rep.  674;  Winkler  v. 
Schlager,  64  Hun  83,  19  N.  Y.  S.  110;  Lind- 
bolm  v«  Kane,  92  Hun  369,  36  N.  Y.  S.  665 ; 
Grandy  v.  Hadcock,  85  App.  Div.  173,  83 
N.  Y.  S.  90;  Valois  v.  Gardner,  122  App. 
Div.  245,  106  N.  Y.  S.  808;  Wanamaker  v. 


Weaver,  176  N.  Y.  76,  68  N.  E.  136,  98  Am. 
St.  Rep.  621,  66  L.R.A.  629. 

I|i  this  case  the  finding  is  explicit  that  the 
defendant  never  at  any  time  agreed  to  pay 
foi'  any  of  the  groceries  furnished  by  the 
plaintiffs,  and  that  none  of  them  were  sold 
or  delivered  on  her  personal  credit.  This 
finding  is  not  excepted  to,  and  it  concludes 
that  branch  of  the  argument. 

The  remaining  question  is  whether  the  de- 
fendant made  herself  liable  as  a  principal 
by  exceeding  the  limitations  of  her  agency 
to  bind  her  husband;  and  on  this  point  the 
plaintiffs  rely  upon  a  finding  that  the  hus- 
band made  advancements  to  the  wife  of  large 
sums  [694]  of  money  for  household  expenses, 
from  which  it  is  argued,  on  the  authority  of 
Wanamaker  v.  Weaver,  176  N.  Y.  75,  68  N. 
E.  136,  98  Am.  St.  Rep.  621,  65  L.R.A.  529, 
that  the  defendant  had  no  right  to  pledge 
her  husband's  credit  for  such  expenses.  But 
the  argument  is  completely  refuted  by  the 
finding  that  for  twelve  years  before  the  ac- 
count was  closed  the  husband  paid  the  plain- 
tiffs' bills  by  his  own  checks.  This  satisfies 
us,  as  it  did  the  trial  court,  that  the  de- 
fendant was  not  exceeding  her  authority  in 
ordering  these  groceries  on  credit. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 


NOTE. 

The  court  in  the  reported  case,  owing  to 
the  fact  that  the  transaction  which  was  the 
basis  of  the  cause  of  action  was  begun  and 
completed  in  New  York,  having  decided  that 
the  case  should  be  determined  according  to 
the  law  of  that  jurisdiction,  lays  down  as  the 
New  York  rule  that  while  a  married  woman 
living  with  her  husband  and  family  may 
charge  herself  personally  for  necessaries,  she 
nevertheless  is  presumed  to  act  as  agent  of 
the  husband  in  the  purchase  thereof  where 
she  does  not  act  in  excess  of  authority.  It 
is  held  that  though  the  husband  in  the  case 
at  bar  had  made  advancements  to  the  wife 
of  large  sums  of  money  for  household  ex- 
penses it  was  not  shown  that  the  wife  had 
exceeded  her  agency  when  consideration  was 
given  to  the  fact  tliat  for  twelve  years  before 
the  account  was  closed  the  husband  paid  the 
plaintiff's  bills  by  his  own  checks. 

For  a  general  discussion  of  the  authorities 
relative  to  the  liability  of  a  wife  for  house- 
hold expenses  see  the  note  to  Dale  v.  Mar- 
vin, reported  ante,  this  volume,  at  page  557. 
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WYANDOTTE  COAL  AND  LIME 
OOBCPANT 

V. 

WYANDOTTE  PAVING  AND  CON- 

STRUOTION  COMPANY  ET  AL* 

(Two  Cases.) 

Kansas  Supreme  Court — February  12,  1916. 

97  Kan.  203;  164  Pac,  1012. 


Payment    »    Application    —    RiKkt    of 
Third  Person  to  Control. 

Third  persons,  such  as  guarantors,  sureties, 
indorsers,  and  the  like,  secondarily  liable  on 
one  of  several  debts,  cannot  control  the  ap- 
plication which  either  the  debtor  or  the  cred- 
itor makes  of  a  payment,  and  neither  the 
debtor  nor  the  creditor  need  apply  the  pay- 
ment in  the  manner  most  beneficial  to  such 
persons. 

[See  note  at  end  of  this  case.] 

Application  liy  Debtor  —  Eridenoe  of 
Proper  Application. 

A  surety  company  guaranteed  payment  for 
materials  used  by  a  construction  company  in 
paving  certain  streets,  another  construction 
company,  with  the  same  officers  and  the  same 
general  manager,  had  a  contract  for  paving 
certain  other  streets,  and  each  company  pur- 
chased its  materials  from  plaintiff.  Held,  that 
the  evidence  is  sufficient  to  support  a  finding 
that  certain  checks  signed  by  the  first  con- 
struction company  and  delivered  to  plaintiff 
by  the  manager  of  both  companies,  with  direc- 
tion to  credit  the  same  to  the  account  of  the 
second  company,  were  properly  applied  as 
directed,  and  that  under  the  circumstances  in 
evidence  the  surety  company  cannot  complain. 

(Syllabus  by  court.) 

Consolidated  appeals  from  District  Courts 
Wyandotte  county:  Smith  and  Fischeb, 
Judges. 

Actions  by  Wyandotte  Coal  and  Lime  Com- 
pany, plaintiff,  against  Wyandotte  Paving 
and  Construction  Company  et  al.,  defendants. 
Judgments  •  for  plaintiff.  Defendant  South- 
ern Surety  Company  appeals.  The  facts  are 
stated  in  the  opinion.    Aitibmed. 

Arthur  J.  Stanley,  Quy  E.  Stanley,  Thomas 
E.  Wagataffy  Joseph  P.  Fronton,  John  J.  Cos- 
grove  and  John  I\  McCammon  for  appellant. 

J.  E.  MoFadden  and  0.  Q,  Clafiin  for 
appellee. 

[204]  Porter,  J. — ^These  actions,  though 
tried  in  different  divisions  of  the  district 
court,  have  been  consolidated  here  because 
they  involve  the  same  questions  of  law  and 
substantially  the  same  facts.  The  Wyandotte 
Coal  k  Lime  Company  brought  both  actions 


against  the  Wyandotte  Paving  &  Constrne- 
tion  Company  to  recover  for  materials  fur- 
nished in  paving  certain  streets  in  Kansas 
City,  Kan.  The  construction  company  made 
no  defense.  The  Southern  Surety  Company 
furnished  the  bond  required  by  statute  guar- 
anteeing the  payment  for  materials  and  was 
joined  as  defendant.  EtLch  case  was  tried 
without  a  jury,  and  judgment  was  rendered 
against  the  surety  company  which  appeals. 

Separate  suits  were  brought  because  the 
materials  were  furnished  under  different  con- 
tracts. In  the  first  suit  plaintiff  claimed  a 
balance  due  of  $630.23.  The  surety  company 
claimed  to  be  entitled  to  a  credit  of  $900, 
represented  by  a  canceled  check  which  it  of- 
fered in  evidence.  In  the  second  case  plain- 
tiff sued  to  recover  a  balance  of  $2198.14, 
and  the  only  question  involved  in  that  case 
is  whether  the  surety  company  is  entitled  to 
a  credit  of  $600,  which  it  claims  was  paid 
on  the  account. 

The  Wyandotte  Paving  k  Construction 
Company  and  the  Rackliife-Gibson  Construc- 
tion Company  each  entered  into  contracts 
with  the  city  of  Kansas  City  for  the  improve- 
ment of  streets.  Mr.  Rackliffe  was  president 
of  botli  companies,  and  Gracia  Knowles  was 
secretary-treasurer  of  the  Rackliffe-Glbson 
company  and  also  secretary  of  the  Wyandotte 
Paving  &  Construction  Company.  Mr.  Fen- 
ton  was  the  superintendent  of  both  companies 
and  had  charge  of  the  work  of  improving 
the  streets  under  the  various  contracts  be- 
tween the  city  and  each  company.  It  also 
appears  that  the  principal  office  of  both  con 
struotion  companies  was  in  the  same  suite* 
of  rooms  in  St.  Joseph,  Mo. 

The  question  of  law  in  the  first  case  turns 
upon  the  proper  application  of  a  check  for 
$900  which  the  surety  company  claims  waa 
paid  by  the  Wyandotte  Paving  k  Construc- 
tion Company,  and  wrongfully  credited  by 
plaintiff  to  the  account  of  the  Rackliffe-Gib- 
son  Construct i(m  Company.  Mr.  Merstetter, 
[205]  the  general  manager  of  the  plain tif) 
eompany,  after  testifying  to  the  value  of  the 
material  furnished  in  that  ease,  the  credits 
given  and  the  amounts  remaining  due,  fur- 
ther testified  that  the  Rackliffe-Gibson  Con- 
struction Company  was  indebted  to  the  plain- 
tiff ior  material  furnished  in  carrying  out 
certain  contracts  not  involved  in  these  ac- 
tions; that  on  January  23,  1014,  he  received 
from  that  company  a  check  for  $1000  with 
directions  to  apply  it  to  the  account  of  the 
Raekl  iff  ^Gibson  company,  that  he  applied 
the.  payment  as  directed  and  deposited  the 
check  in  the  bank;  that  some  days  later  the 
check  was  dishonored  for  want  of  funds,  and 
he  communicated  by  telephone  with  the  offices 
of  the  Rackliffe-Gibson  company  at  St.  Jo- 
seph and  was  assured  that  they  would  attend 
to  the  matter  promptly.    Also,  that  he  talked 
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about  it  to  Mr.  Fenton,  and  a  few  days  later, 
February  2,  Fenton  met  him  in  the  street 
and  said:  "Here  are  two  checks  to  take  up 
the  check  for  $1000;"  that  one  of  the  checks 
was  for  $100  and  the  other  for  $900,  both 
payable  to  the  Wyandotte  Coal  &  Lime  Com- 
pany; that  they  went  immediately  to  the 
bank,  where  he  indorsed  the  two  checks,  and 
the  dishonored  check  was  surrendered  to 
Fenton;  that  he  made  no  change  on  the 
books,  but  allowed  the  original  credit  of 
$1000  to  the  Rackliffe-Gibson  company  to 
stand  as  it  was  given  the  day  the  $1000 
check  was  received. 

It  appears  that  the  Southern  Surety  Com- 
pany, which  was  surety  on  the  bond  of  the 
Wyandotte  Paving  and  Construction  Compa- 
ny in  the  Georgia  avenue  and  Yecker  avenue 
contracts,  had  arranged  with  the  Commercial 
National  Bank  that  no  checks  drawn  by  the 
Wyandotte  Paving  A  Construction  Company 
would  be  cashed  without  the  countersignature 
of  the  surety  company.  Both  the  $900  and 
$100  checks,  wiiich  were  produced  at  the 
trial,  were  countersigned  by  the  surety  com- 
pany and  bore  the  words  "Georgia  Avenue 
Account"  and  "Yecker  Avenue  Account,"  re- 
spectively. It  is  the  contention  of  the  surety 
company  that  these  memoranda  and  the  coun- 
ter signature  of  the  surety  company  were  no- 
tice to  the  plaintiff  that  the  checks  were  to 
be  applied  as  payments  upon  the  particular 
contracts  therein  referred  to.  Mr.  Merstetter 
testified,  however,  that  he  did  not  see  any 
countersignature  on  either  check;  that  he 
was  not  aware  at  that  time  the-  Southern 
Surety  Company  was  surety  for  the  Wyan- 
dotte Paving  A  Construction  [206]  Company 
on  either  the  Georgia  or  Yecker  avenue  con- 
tracts; that  he  did  not  see  the  memoranda 
and  that  his  attention  was  not  directed  to 
them.  Hjfl  testimony  was  that  he  had  no 
knowledge  of  any  arrangement  between  the 
bank  and  the  Southern  Surety  Company  with 
respect  to  the  manner  in  which  the  checks 
should  be  signed. 

The  circumstances  under  which  these  two 
checks  were  received  are  corroborative  of  the 
testimony  of  Mr.  Merstetter  to  the  effect 
that  his  attention  was  not  challenged  to  the 
manner  in  which  they  were  indorsed  nor  the 
memoranda  upon  them.  They  were  handed 
to  him  on  the  street,  and  with  the  statement 
of  the  manager  of  the  Rackliffe  company  that 
they  were  given  to  take  up  the  check  that 
had  been  dishonored.  He  and  Fenton  went 
at  once  to  the  bank  for  that  purpose;  all 
that  was  necessary  for  him  to  do  was  to 
place  the  indorsement  of  his  company  on  the 
checks  and  to  see  that  the  dishonored  check 
was  taken  care  of.  It  was  the  natural  thing 
for  him  to  regard  the  incident  as  closed  and 
to  allow  the  account  on  the  books  to  remain 
as  though  the  first  check  had  been  paid  when 
it  first  reached  the  bank.     Moreover,  it  aj»-. 


pears  that  when  the  dieck  for  $900  was  given 
the  amount  due  on  the  Yecker  avenue  con- 
tract was  only  about  $600.  All  these  circum- 
stances were  doubtless  given  weight  by  the 
trial  court  in  finding  generally  in  favor  of 
the  plaintiff. 

Both  paving  oompaniet  were  indebted  to 
the  plaintiff  for  material.  Both  were  riepre- 
sented  by  the  same  superintendent  and  man- 
ager, lliat  the  two  checks  were  signed  by 
the  Wyandotte  Paving  A  Construction  Com- 
pany, even  if  he  had  noticed  the  fact,  was 
not,  we  think,  sufiScient  as  a  matter  of  law 
to  put  Merstetter  upon  inquiry,  in  view  of 
all  the  circumstances,  and  particularly  in 
view  of  the  fact  that  both  companies  were 
managed  and  conducted  by  the  same  officers- 
The  manager  of  the  company  which  had 
given  the  dishonored  check  informed  him 
that  the  two  checks  were  for  the  specific 
purpose  of  taking  up  the  one  that  had  been 
dishonored.  We  think  that  the  general  judg-/ 
ment  in  plaintiff's  favor  must  be  sustained. 

In  the  other  case  the  surety  company 
claims  that  the  account  sued  upon  should 
have  been  ereditod  with  the  amount  of  two 
checks,  one  for  $100  and  one  for  $600.  The 
check  for  $100  is  one  of  the  two  checks  whioh 
plaintiff  claims  was  given  for  the  [207]  pur- 
pose of  taking  up  the  $1000  dishonored  check. 
That  has  been  disposed  of  in.  the  other  case 
and  need  not  be  again  considered.  The  check 
for  $600  was  one  which  plaintiff  credited  to 
the  account  of  the  JRackliffe-Gibson  company, 
and  in  addition  to  being  drawn  in  the  same 
way  in  which  the  other  two  checks  were 
drawn,  it  bore  in  one  corner  the  word  "ce- 
ment." Mr.  Merstetter  testified  that  he  cred- 
ited that  check  according  to  specific  directions 
received  in  a  letter,  which  was  introduced  in 
evidence  and  which  reads: 

"As  per  your  wire  of  today  we  have  sent 

a   check    payable    to   your    order    for    $600. 

Kindly  apply  tliis  on  your  old  account  and 

we  will  send  you  another  check  very  shortly. 

Hackliffb-Gibson  Construction  Co., 

By  Gbacia  Knowlss,  Secy,  and  Treas." 

As  contended  by  plaintiff,  there  was  no 
street  or  contract  for  paving  to  which  the 
word  ''cement"  could  apply,  nor  was  there  a 
separate  account  kept  by  plaintiff  for  cement 
furnished.  It  further  appears  from  the  testi- 
mony of  Mr.  Merstetter  that  he  never  noticed 
the  memorandum  "cement"  on  the  check,  and 
merely  followed  the  directions  contained  in 
the  letter  and  credited  it  to  the  account  of 
the  Rackliffe-Gibson  company. 

There  is  another  point  suggested  which  we 
think  applies  with  equal  force  to  both  claims 
of  the  surety  company,  which  is,  that  there, 
is  no  privity  of  contract  between  the  plaintiff 
and  the  surety  company.  The  latter  was  not 
the  owner  of  the  fund  out  of  which  the  pay- 
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ments  were  made.  The  right  of  appropria- 
tion of  payments  belongs  exclusiyely  to  the 
debtor  and  creditor,  and  a  third  party  can- 
not be  heard  to  complain  of  a  different  ap- 
propriation from  that  agreed  upon  by  the 
debtor  and  creditor.  The  surety  company 
had  an  arrangement  with  the  bank  that  it 
should  have  the  privil^e  of  countersigning 
checks  given  by  the  Wyandotte  Paving  &  Con- 
struction Company.  But  we  are  at  a  loss  to 
understand  how  the  plaintiff,  who  was  a 
stranger  to  that  transaction,  could  be  bound 
by  it.  It  was  aware  that  the  two  paving 
companies  were  managed  by  the  same  officers, 
and  when  it  was  offered  a  check  by  the  man- 
ager of  both  companies  and  told  to  apply  the 
check  to  the  satisfaction  of  a  debt  owing  to 
it  from  one  of  them,  it  was  not  obliged,  al- 
though the  check  was  signed  by  the  other 
company,  to  inquire  by  what  authority  the 
company  making  the  payment  used  the  check 
of  the  other. 

[208]  Since,  under  all  the  circumstances 
shown  by  the  evidence  in  these  cases,  the 
Wyandotte  Paving  &  Construction  Company 
made  no  direction  to  apply  the  checks  in 
controversy  to  its  own  indebtedness,  and  on 
the  contrary  permitted  its  own  officers  to 
apply  them  to  the  payment  of  the  debts  of 
the  other  company,  the  surety  has  no  right 
to  complain.  In  the  language  of  Judge 
Story : 

'This  right  of  appropriation  is  one  strictly 
existing '  between  the  original  parties;  and 
no  third  person  has  any  authority  to  insist 
upon  an  appropriation  of  such  money  in  hia 
own  favor,  where  neither  the  debtor  nor  the 
creditor  has  made  or  required  any  such  ap- 
propriation." (Gordon  v.  Hobart,  2  Story 
243,  264,  10  Fed.  Cas.  No.  5,608.) 

* 'Third  persons,  such  as  guarantors,  sure- 
ties, indorsers,  and  the  like,  secondarily  lia- 
ble on  one  of  the  debts,  cannot  control  the 
application  of  a  payment  by  either  the  debtor 
or  the  creditor,  and  neither  the  debtor  or 
the  creditor  need  apply  the  payment  in  the- 
manner  most  beneficial  to  such  persons." 
(30  Cyc.  1251,  and  cases  cited  in  the  notes.) 

This  is  the  rule  applied  in  case  of  an  ordi- 
nary accommodation  surety;  and  certainly  an 
insurance  company  engaged  in  the  business 
of  writing  surety  bonds  for  a  compensation 
has  no  right  to  insist  upon  a  more  favorable 
one. 

The  judgments  are  affirmed. 


NOTE. 

Bislit  of  Tkird  Person  to  Coatrol 
Application  of  Payn&ont. 


Generally,  582. 
Right  of  Agent,  584. 
Right  of  Guarantor,  585. 
Right  of  Surety,  687. 


Riglit  of  Owner  of  Building  on  Which  Me- 
chanic's Lien  Ts  Claimed,  588. 

Right  to  Object-  to  Change  of  Application, 
589. 


Cfenerally. 

The  general  rule  is  that  where  a  creditor 
holds  more  than  one  claim  against  his  debtor, 
it  is  the  right  of  the  latter  on  making  a 
payment  to  direct  on  which  debt  it  shall  be 
credited  and  if  the  debtor  fails  at  the  time 
of  payment  to  direct  the  appropriation,  the 
creditor  may  apply  the  payment  as  he  sees 
fit.  Ordinarily  this  right  of  appropriation 
cannot  be  controlled  by  third  persons  in  their 
favor.  Gordon  v.  Hobart,  2  Story  243,  10 
Fed.  Cas.  No.  5,608;  Mack  v.  Adler,  22  Fed. 
570;  Case  v.  Fant,  53  Fed.  41,  10  U.  S.  App. 
415,  3  C.  C.  A.  418;  Steiner  v.  Jeffries,  118 
Ala.  573,  24  So.  37;  Sproule  v.  Samuel,  4 
Scam.  (111.)  135;  Thatcher  y.  Bullock  Lum- 
ber Co.  140  Ky.  463,  131  S.  W\  271;  Mer- 
chants', etc.  Bank  v.  Hervey  Plow  Co.  45  La. 
Ann.  1214,  14  So.  139;  Jefferson  v.  St.  Ma- 
thew's  Church,  41  Minn.  392.  43  N.  W.  74; 
Orr  V.  Nagle,  87  Hun  12,  33  N.  Y.  S.  879; 
State  V.  Thomas,  33  N.  C.  251 ;  Harding  v. 
Wormley,  8  Baxt.  (Tenn.)  579;  Coles  v. 
Withers,  33  Grat.  (Va.)  186;  National  Cash 
Register  Co.  v.  Bonneville,  119  Wis.  222,  96 
N.  W.  558.  And  see  the  reported  case.  See 
also  Brookfort  Nat.  Bank  v.  Smith,  183  111. 
App.  623  mem.;  M.  A.  Sweeny  Co.  v.  Fry, 
151  Ind.  178,  51  N.  E.  234;  Hu^es  v.  Mattes, 
104  La.  231,  28  So.  1009;  Livermore  v. 
Claridge,  33  Me.  428;  Shaw  v.  Pratt,  22  Pick. 
(Mass.)  306;  Ramsour  v^  Thomas,  32  N.  C. 
165.  Thus  in  National  Cash  Register  Co.  v. 
Bonneville,  119  Wis.  222,  96  N.  W.  558,  it 
was  said:  "If  by  express  or  tacit  consent 
two  parties  agree  to  the  entry  upon  a  mutual 
account  between  them  of  a  charge  against 
one,  and  that  one  proceeds  and  makes  pay- 
ments in  amounts  sufficient  to  cover  that 
item,  together  with  all  preceding  ones,  it 
constitutes  payment  of  that  item,  at  least  as 
against  protest  by  any  third  party." 

In  Gordon  v.  Hobart,  2  Story  243,  10  Fed. 
Cas.  No.  5,608,  in  discussing  the  right  of  the 
assignee  of  a  mortgagor  to  control  the  ap- 
plication of  money  in  the  hands  of  the  mort- 
gagee belonging  to  the  mortgagor,  the  court 
said:  "But  this  right  of  appropriation  is  one 
strictly  existing  between  the  original  parties; 
and  no  third  person  has  any  authority  to 
insist  upon  an  appropriation  of  such  money 
in  his  own  favor,  where  neither  the  debtor 
nor  the  creditor  have  made  or  required  any 
such  appropriation.  What  claim  can  an  aa- 
signee  of  the  mortgagor  have,  to  insist  that 
money  in  the  mortgagee,  belonging  to  the 
mortgagor,  shall  be  applied  in  discharge  of 
the  mortgage,  unless  such  application  of  it 
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'was  clearly  contemplated  by  the  original 
parties,  and  the  assignee  has  made  the  pur- 
chase with  the  understanding  that  the  money 
should  pro  tanto  go  to  the  extinguishment 
of  the  mortgage?  The  maxim  in  such  a  case 
-ought  to  prerail,  'Ites  inter  oZtos  acta  alteri 
nocere  non  debet;*  and  I  may  add,  that,  in 
such  a  case,  'nee  prodesse  potest.'  It  would 
be  inequitable  to  allow  an  assignee  of  the 
mc^rtgagor  to  make  a  profit  by  an  appropri- 
ation of  the  money  of  the  mortgagor  in  the 
hands  of  the  mortgagee,  which  neither  of 
them  ever : contemplated  appropriating  to  the 
extinguishment  pro  tanto  of  the  mortgage/* 

In  Steiner  y.  Jeffries,  118  Ala.  573,  24  So. 
37,  it  was  held  that  the  accommodation  ac- 
ceptors of  a  bill  of  exchange  could  not  require 
the  application  to  their  debt  of  the  proceeds 
of  a  check  presented  to  a  bank  for  collection 
by  the  drawer. 

In  accordance  with  the  rule  heretofore 
stated  it  has  been  held  in  several  instances 
that  the  subsequent  purchaser  of  property 
subject  to  a  lien  cannot  control  a  payment 
made  by  his  vendor  to  the  creditor.  Hiller 
V.  Levy,  66  Miss.  30,  5  So.  226;  Coles  v. 
Withers,  33  Grat.  (Va.)  186;  Wells  v. 
Hughes,  89  Va.  543,  16  S.  E.  689.  Neither 
can  the  mortgagee  of  encumbered  property 
control  the  application  of  payments  made  by 
his  mortgagor.  Ketchum  v.  St.  Louis,  101  U. 
6.  306,  25  U.  S.  (L.  ed.)  999;  Case  v.  Fant, 
53  Fed.  41,  10  U.  S.  App.  415,  3  C.  C.  A.  418; 
Grant  v.  Keator,  117  N.  Y.  369,  22  N.  E. 
1055;  Kelso  v.  Russell,  33  Wash.  474,  74 
Pac.  561.  But  in  Greene  v.  Tvler,  39  Pa.  St. 
361,  it  was  held  that  a  junior  mortgagee 
could  object  to  the  application  of  payments 
made  by  the  mortgagor  to  the  senior  mort- 
gagee where  they  were  applied  to  a  part  of 
the  debt  which  was  usurious. 

One  of  two  joint  debtors  cannot  control 
the  application  of  a  payment  made  by  the 
other  to  the  creditor  who  also  has  a  claim 
against  the  other  debtor  individually. 
Thayer  v.  Denton,  4  Mich.  192;  Harmony 
Creamery  Co.  v.  Bickerton,  57  Pa.  Super.  Ct. 
651.  And  it  has  been  held  that  a  creditor 
who  held  an  individual  note  and  also  a  joint 
note  of  the  same  debtor,  might  apply  to  either 
note  as  suited  his  pleasure  an  undirected 
general  payment  by  the  debtor.  McBride  v. 
Noble,  40  Colo.  372,  13  Ann.  Cas.  1202,  90 
Pac.  1037. 

But  where  a  third  person  has  a  lien  or 
equity  in  the  specific  money  which  is  turned 
over  to  the  creditor,  the  payment  may  not  be 
applied  to  the  discharge  of  another  claim 
held  by  the  creditor  but  must  be  applied  in  a 
manner  beneficial  to  the  third  person.  Kyle 
▼.  Chattahoochee  Nat.  Bank,  96  Ga.  293,  24 
S.  E.  149;  Melson  v.  Travis,  133  Ga.  710,  66 
S.  E.  36;  Linscott  State  Bank  v.  Fidelity, 
etc.  Co.  94  Kan.  30,  145  Pac.  868;  Rafferty  v. 


Buckley,  11  Ky.  L.  Rep.  524;  Griffin  v.  His 
Creditor,  6  Rob.  (La.)  21C;  Belcher  v.  J.  I. 
Case  Threshing  Mach.  Co.  78  Neb.  798,  111 
N.  W.  848;  Eagle  Drug  Co.  v.  White  (Tex.) 
182  S.  W.  378.  Thus  in  Kyle  v.  Chattahoo- 
chee Nat.  Bank,  supra,  it  appeared  that  a 
manufacturing  company  was  indebted  to  a 
bank,  part  of  the  ind^tedness  consisting  of 
notes  drawn  for  the  accommodation  of  the 
manufacturing  company  and  by  it  indorsed 
to  the  bank.  A  mortgage  was  drawn  by  the 
manufacturing  company  in  favor  of  the  bank 
to  secure  the  indebtedness  and  to  save  harm- 
less the  accommodation  makers  of  the  notes. 
The  mortgage  was  foreclosed  by  the  bank 
and  it  was  held  that  the  fund  realized  could 
not  be  so  appropriated  as  to  deprive  the  ac- 
commodation makers  of  the  right  to  partici- 
pate pro  rata  in  the  distribution  of  the  fund. 

In  Melson  v.  Travis,  133  Ga.  710,  66  S.  E. 
936,  it  was  held  that  a  person  holding  notes, 
given  as  collateral  to  secure  an  indebtedness 
against  a  trust  estate,  who  received  payment 
thereon,  could  not  apply  the  payments  to 
claims  of  his  own  against  the  makers  of  the 
notes  and  retain  the  notes  as  a  subsisting 
elaim  against  the  trust  estate,  and  that  the 
mere  assent  of  the  trustee  to  the  application 
would  not  bind  the  beneficiaries. 

So  in  Eagle  Drug  Co.  v.  White  (Tex.)  182 
6.  W.  378,  it  appeared  that  the  holder  of  a 
note  secured  by  a  lien  on  a  stock  of  goods 
procured  the  release  of  a  levy  on  the  goods  by 
paying  off  the  judgment  on  which  the  levy 
was  obtained.  Subsequently  the  stock  of 
goods  was  sold,  and  an  agreement  was  made 
between  the  seller  and  the  holder  of  the  note 
that  after  all  the  indebtedness  of  the  seller 
had  been  paid  by  the  purchaser,  the  amount 
of  the  purchase  price  remaining  as  the  equity 
of  the  seller  should  be  deposited  to  the  credit 
of  the  holder  of  the  note  until  he  was 
reimbursed  for  the  amount  paid  on  the  judg- 
ment. In. an  action  on  the  note  against  the 
seller  and  the  purchaser  of  the  stock  of  goods 
it  was  held  that  the  payments  made  by  the 
purchaser  were  required  to  be  applied  to  the 
note  before  any  sum  could  be  applied  by  the 
holder  of  the  note  to  the  amount  advanced 
to  release  the  goods  from  the  levy. 

Similarily  in  Linscott  State  Bank  v. 
Fidelity,  etc.  Co.  94  Kan.  30,  145  Pac.  868, 
it  appeared  that  the  defaulting  treasurer  of 
a  grand  lodge  had  paid  money  belonging  to  it 
to  the  plaintiff  bank  on  account  of  his  in- 
dividual indebtedness,  the  bank  having  knowl- 
edge of  the  fact  that  the  money  was  a  part 
of  the  lodge  funds.  After  the  death  of  the 
treasurer  the  lodge  was  paid  a  dividend  of 
twenty-five  per  cent  and  also  collected  on  a 
judgment  which  had  been  obtained  against 
the  bank  for  the  money  it  had  received  from 
the  treasurer.  The  bank  brought  an  action 
against  the  lodge  to  recover  one-fourth  the 
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amount  it  had  paid  on  the  judgment,  con- 
tending that  it  was  in  the  position  of  a 
guarantor  or  surety  for  the  defalcation  and 
was  entitled  to  have  the  dividend  applied  pro 
rata  to  its  claim.  The  court  in  answering 
that  contention  said:  "We  think  the  dif- 
ficulty with  this  proposition  is  that  while 
the  bank  was  in  a  sense  in  the  position  of 
guarantor  or  surety  it  came  into  that  position 
by  virtue  of  a  tort  committed  jointly  by 
itself  and  the  former  grand  treasurer,  and  is 
hdd  for  the  shortage  not  on  account  of  a 
suretyship  or  guaranty  volimtarily  entered 
into,  but  as  a  matter  of  law  on  account  of  its 
own  wrong,  for  which  the  injured  party  has 
a  right  to  call  upon  the  bank  to  respond  in 
full,  regardless  of  what  other  wrongs  the 
estate  may  answer  for.  .  .  .  Counsel  say 
that  the  effect  of  the  bank's  knowledge  of  the 
source  of  the  money  taken  was  to  raise  a 
promise  by  implication  where  it  had  failed 
to  make  such  promise  (to  repay)  expressly, 
and  that  'with  that  the  tort  spent  its  force.' 
We  are  unable  to  agree  with  this  contention 
but  are  impelled  to  conclude  ihat  the  bank  is 
not  in  a  situation  to  force  a  return  by  the 
defendant  of  anything  received  from  the 
estate." 

In  Burbank  v.  Buhler,  108  La.  39,  32  So. 
201,  an  action  brought  against  the  estate  of 
a  deceased  partner  to  recover  on  a  note 
executed  by  him  and  his  partners  individual- 
ly and  as  partners,  it  appeared  that  the 
notes  were  secured  by  mortgages  on  the  prop- 
erty of  the  makers  of  the  note  and  by  fire 
insurance  policies  on  the  property.  A  loss  by 
fire  occurring  the  plaintiff  collected  the  sums 
due  on  the  policies  and  applied  them  to  the 
payment  of  the  unsecured  debts  of  the  other 
partners.  The  amount  diverted  being  larger 
than  the  amount  of  the  debt  which  the 
policies  secured,  it  was  held  that  the  plain- 
tiff could  not  recover. 

Bight  of  Agent. 

Where  an  agent  receives  money  from  his 
principal  for  the  purpose  of  paying  a  debt, 
and  usee  it  for  the  purpose  of  paying  a  debt 
of  his  own  due  to  the  creditor,  it  is  generally 
held  that  the  application  of  the  payment  is 
binding  on  the  principal  in  the  absence  of 
knowledge  on  the  part  of  the  creditor  that 
the  money  belongs  to  the  principal.  Tanner 
v.  Lee,  121  Ga.  524,  49  S.  E.  592;  Thacker  v. 
Pray,  113  Mass.  291,  18  Am.  Rep.  480.  See 
also  Johnson,  etc.  Co.  v.  Longley  Luncheon 
Co.  207  Mass.  52,  92  K.  E.  1035.  Thus  in 
Thacker  v.  Pray,  supra,  it  was  said:  "A 
party  is  not  bound  to  inquire  into  the 
authority  of  a  person  from  whom  he  receives 
money  in  payment  of  a  debt,  for  a  different 
doctrine  would  be  productive  of  great  mia- 
ehief."     In  Tanner  v.  Lee,  121  Oa.   524,  49 


8.  E.  592,  it  appeared  that  a  husband  and  hia 
wife  were  each  in  debt  to  the  same  creditor. 
The  wife  gave  the  husband  money  with  in- 
structions to  hand  it  to  the  creditor  to  be  ap- 
plied on  her  debt.  The  money  was  turned 
over  to  the  creditor  without  notice  that  it 
belonged  to  the  wife  and  he  applied  it  to  the 
husband's  debt.  In  an  action  on  the  wife'a 
debt  it  was  held  that  the  creditor  was  enti- 
tled to  retain  the  money  as  a  payment  of  the 
husband's  debt. 

But  it  has  been  held  that  where  an  agent 
receives  money  from  his  prindpal  for  the 
purpose  of  paying  a  sum  due  to  a  creditor, 
the  agent  cannot  divert  the  money  from  that 
purpose  and  have  it  applied  to  the  payment  of 
a  debt  of  his  own  due  the  creditor.  Clark  v. 
Smith,  7  Misc.  572,  28  N.  Y.  &  89,  affirmed  9 
Misc.  164,  29  N.  Y.  S.  720.  And  it  haa  also 
been  held  that  where  a  wife  furnishes  money 
for  the  payment  of  her  debts,  the  money  can- 
not be  applied  to  the  payment  of  her  hus- 
band's debt  to  the  same  creditor.  Y^oung 
V.  Swan,  100  la.  323,  69  N.  W.  566;  Brown 
V.  Brown,  124  Mo.  79,  27  S.  W.  552. 

Where  a  partner  makes  a  payment  of 
money  belonging  to  the  partnership  it  eeema 
that  the  money  cajinot  be  appropriated  to  the 
payment  of  a  debt  due  by  the  partner  in- 
dividually to  the  creditor.  Thompson  v. 
Brown,  M.  &  M.  40,  22  £.  C.  L.  242,  31  Rev. 
Rep.  710;  Johnson  v.  Boone,  2  Har.  (Del.) 
172;  Wiesenfeld  v.  Byrd,  17  S.  C.  106;  Men- 
day  Trading  Co.  v.  Radford  Grocery  Co. 
(Tex.)  178  S.  W.  49.  Tlius  in  J(^nson  v. 
Boone,  supra,  it  was  said:  *' Where  there  are 
distinct  demands  against  a  firm,  and  the  in- 
dividuals of  the  firm,  if  money  of  the  part- 
ners be  paid,  though  generally,  it  cannot  be 
applied  to  the  individual  debt;  and  so,  vice 
versa,  a  payment  by  the  individual  cannot 
be  credited  to  the  partnership  account,  unless 
there  be  evidence  of  consent." 

And  in  Wiesenfeld  v.  Byrd,  17  S.  C.  106, 
it  was  said:  *'One  partner  has  no  right  to 
apply  partnership  funds  to  his  own  debt. 
...  In  the  case  before  the  court,  after  the 
death  of  Jesse  Keith,  Jesse  £.  Keith  con- 
tinued in  business  with  the  partnership  prop- 
erty on  hand.  The  debts  which  he  after- 
wards contracted  were  his  individual  debts, 
and  the  partnership  property  was  not  liable 
therefor.  What  proportion  of  his  payments 
to  plaintiff  came  from  the  partnership  as- 
sets, did  not  appear  in  the  case.  In  fact, 
no  inquiry  of  that  kind  seems  to  have  been 
made.  But  whatever  sum,  if  any,  did  thus 
orginate,  the  estate  of  the  deceased  should 
have  the  benefit  of,  equally  with  the  survivor. 
The  money  applied  was  common  property 
and  should  result  in  a  common  benefit." 

One  who  pays  money  to  an  agent  author- 
ized to  receive  it  is  entitled  to  his  credit  with- 
out tracing  the  fund  through  the  hands  el 
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the  aj^ent  and  into  those  of  his  principal. 
Indiana  Trust  Co.  ▼.  International  Bldg.  etc. 
Assoc.  36  Ind.  App.  685,  74  N.  E.  633; 
Poindexter  v.  LaRoche,  7  Smedes  &  M. 
(Miss.)  609;  Morse  ▼.  Woods,  6  N.  H.  297. 
See  also  American  Exp.  Co.  v.  Lesem,  39  111. 
312 ;  Stebbins  ▼.  Lardner,  2  S.  D.  127,  48  N. 
W.  847.  In  Poindexter  y.  LaRoohe,  supra,  it 
was  held  that  where  the  purchaser  of  mort- 
gaged property  made  a  payment  to  the  agoit 
of  the  mortgagee  without  specifically  direct- 
ing the  application  of  the  payment,  the  agent 
could  not  apply  the  payment  to  a  debt  owing 
him  individually  by  the  mortgagor.  And  in 
Stebbins  v.  Lardner,  2  S.  D.  127, 48  N.  W.  847, 
it  was  held  that  the  cashier  of  a  bank  could 
not  apply  payments  made  by  debtors  of  the 
bank  so  as  to  keep  in  force  secured  indebted- 
ness to  the  bank  in  contravention  of  the 
express  directions  of  the  debtors.  In 
American  Exp.  Co.  v.  Lesem,  39  111.  312,  it 
appeared  that  an  express  company  in  de- 
livering a  consignment  of  goods  which  were 
shipped  C.  O.  D.  collected  only  a  part  of  the 
amount  due  which  was  remitted  to  the  ship- 
per  and  by  him  applied  to  the  payment  of 
another  debt  due  him  from  the  consignee.  In 
an  action  against  the  express  company  to 
recover  the  value  of  the  goods  shipped  it  was 
held  that  the  defendant  had  a  right  to  insist 
that  it  should  be  allowed  the  payment  collect- 
ed by  it  and  turned  over  to  the  plaintiff. 
But  in  Gifford  v.  Thomas,  62  Vt.  34,  19  Atl. 
1088,  an  action  brought  against  a  decedent's 
estate  to  recover  for  supplies  furnished  to  the 
agent  of  the  decedent,  it  appeared  that  after 
the  death  of  the  decedent  the  plaintiff  fur- 
nished more  supplies  to  the  former  agent,  and 
that  the  latter  made  some  payments.  It  was 
held  that  the  death  of  the  principal  revoked 
the  agency  and  that  the  subsequent  payments 
were  not  required  to  be  applied  to  the  amount 
owed  by  the  principal  at  his  death.  And  in 
Taylor  v.  Jones,  1  Ind.  17,  wherein  it  appeared 
that  an  agent  for  the  collection  of  several 
notes  was  directed  after  he  had  parted  with 
the  notes  to  apply  a  payment  previously  made 
to  one  of  the  notes,  it  was  held  that  the  direc- 
tion was  not  sufficient  to  show  a  payment  on 
that  note. 

In  Clark  ▼.  Smith,  13  S.  C.  685,  it  appear- 
ed that  a  payment  of  a  claim  due  to  a  minor 
was  made  to  her  father  under  the  mistaken 
assumption  that  he  was  her  guardian.  After 
the  minor  had  attained  majority  the  father 
made  a  payment  to  her  in  discharge  of  claims 
due  from  him  individually.  In  an  action  by 
the  daughter  against  the  person  who  had  paid 
the  claim  to  the  father,  it  was  held  that  the 
payment  did  not  discharge  the  debtor. 

It  seems  that  where  an  agent  who  holds 
claims  of  different  persons,  to  each  of  whom 
he  is  under  the  same  obligation,  receives 
money  generally,  he  should  apply  the  money 


ratably  to  the  discharge  of  all  the  claims. 
Carpenter  v.  Goin,  19  N.  H.  479;  Colby  v. 
Copp,  35  N.  H.  434.  See  also  Webster  v. 
Mitchell,  22  Fed.  869.  And  where  an  agent 
has  claims  of  his  own  against  a  debtor,  and 
receives  a  payment  from  him  without  any 
direction  as  to  its  application  the  payment 
should  be  applied  to  all  the  claims  in  pro- 
portion to  their  amounts.  Colby  v.  Copp,  35 
K.  H.  434;  Richards  v.  New  Hampshire  Ins. 
Go.  43  N.  H.  263.  See  also  McCurdy  v.  Bor- 
ing, 27  N.  D.  1,  146  N.  W.  730 ;  Clark  County 
V.  Springfield,  36  Ohio  St.  643.  In  McCurdy 
V.  Boring,  supra,  it  appeared  that  the  defend- 
ant in  acting  as  the  agent  for  the  plaintiff  on 
selling  horses  took  notes  for  their  purchase 
price  payable  to  himself,  the  notes  also  cover- 
ing individual  transactions  of  his  own.  It 
was  held  that  the  defendant  could  not  dictate 
as  to  the  division  of  the  notes.  In  Cole  v. 
Trull,  9  Pick.  (Mass.)  325,  it  was  doubted 
whether  one  to  whom  a  debt  was  due  jointly 
with  another  could  apply  to  his  own  part  of 
the  joint  debt  a  payment  made  to  him. 

Right  of  Chtarantar, 

In  the  absence  of  a  lien  or  equity  in  the 
specific  fund  with  which  a  payment  is  made  a 
guarantor  may  not  direct  the  application  of 
a  payment  made  by  his  principal.  Kortlander 
V.  Elst<m,  52  Fed.  180,  6  U.  S.  App.  283,  2  C. 
C.  A.  657;  Sturges  v.  Bobbins,  7  Mass.  301; 
Smith  V.  Ferris,  143  N.  Y.  495,  39  N.  E.  3, 
reversing  70  Hun.  445,  24  N.  Y.  S.  258; 
Fulton  Grain,  etc.  Co.  v.  Anglin,  44  App. 
Div.  488,  60  N.  Y.  S.  967;  Wanamaker  v. 
Powers,  102  App.  Div.  485,  93  N.  Y.  S. 
19,  affirmed  186  N.  Y.  562,  79  N.  E. 
1118;  National  Bank  of  Commerce  v.  Gam, 
23  Ohio  Cir.  Ct.  Rep.  447;  Gile  Grocery  Co. 
V.  Lachmund,  75  Ore.  122,  146  Pac.  519; 
Keith  V.  Dwinnell,  38  Vt.  286;  Cox  v.  Mil- 
brath,  110  Wis.  490,  86  N.  W.  174.  See  also 
French  v.  Bates,  149  Mass.  73,  21  N.  E.  237, 
4  L.R.A.  268;  Frost  v.  Weathersbee,  23  S.  C. 
354.  Thus  in  Gile  Grocery  Co.  v.  Lachmund, 
supra,  it  was  said:  'The  plaintiff  had  the 
clear  right,  in  the  absence  of  any  direction  by 
Glisan,  to  apply  payments  made  by  the  latter 
to  that  portion  of  the  account  not  supported 
by  the  defendant's  guaranty.  So  far  as  ap- 
pears, the  latter  had  no  lien  upon  any  of  the 
funds,  or  the  sources  thereof,  which  Glisan 
paid  to  the  plaintiff.  In  a  sense  it  may  be 
said  that  the  defendant  had  no  privity  of 
estate  in  any  of  the  moneys  paid  by  Glisan, 
and  hence  could  not  direct  the  application  of 
the  payments.  That  was  a  matter  between 
the  principal  debtor  and  the  plaintiff,  his 
creditor;  and,  in  the  absence  of  any  showing 
of  direction  by  Glisan,  the  plaintiff  could 
apply  the  payment  to  the  unsecured  portion 
of  the  account  at  his  election." 
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In  Kortlander  t.  Elston,  52  Fed.  180,  6  U 
6.  App.  283,  2  C.  C.  A.  657,  it  appeared  that 
the  plaintiff  contracted  to  sell  a  hotel  and 
tract  of  land  to  a  third  person  and  agreed  to 
convey  after  a  certain  part  of  the  purchase 
price  had  been  paid.  Tlie  contract  provided 
that  the  buildings  should  be  insured  for  the 
benefit  of  the  vendor.  The  defendant 
guaranteed  the  payment  of  one-fourth  of  the 
purchase  price.  The  buildings  were  burned 
and  the  insurance  thereon  was  collected  by 
the  plaintiff.  The  purchaser  having  default- 
ed, the  plaintiff  sued  the  defendant  on  his 
guaranty,  and  the  latter  contended  that  he 
was  entitled  to  have  one-fourth  of  the  pro- 
ceeds of  tiie  insurance  applied  to  the  amount 
due  on  his  guaranty.  In  answering  this  con- 
tention the  court  said:  "In  the  first  place,  it 
was  contended  on  behalf  of  Kortlander  that, 
as  surety,  he  was  entitled,  under  the  terms 
of  the  original  land  contract  and  his  written 
guaranty,  to  have  one-fourth  of  the  proceeds 
of  the  insurance  policies  from  the  destruction 
of  the  buildings  applied  to  the  amount  due 
on  his  guaranty.  It  was  said  that  he  had 
guaranteed  the  payment  of  $3,000  out  of  the 
$12,000  to  be  paid  for  the  land,  and  as 
surety  he  had  a  right  in  equity  to  be  protect- 
ed by  a  pro  rata  distribution  of  the  collateral 
over  the  whole  debt.  The  court  below  refused 
a  charge  embodying  this  view  of  Kortlander's 
right  to  the  insurance  money,  and  told  the 
jury  that,  unless  there  was  a  subsequent 
agreement  changing  the  rights  of  the  parties, 
Elston  had  the  right  to  hold  the  insurance 
money  realized  on  the  buildings  as  security 
for  the  payment  of  the  whole  debt,  exactly 
as  he  might  have  taken  possession  of  the 
buildings  for  this  purpose,  and  that  Kort- 
lander had  no  right  in  law  or  equity  to 
demand  that  the  money  be  applied  to  the 
amount  due  under  the  guaranty.  In  this 
we  think  the  court  was  entirely  right.  The 
primary  equity  growing  out  of  the  relation 
of  creditor,  debtor,  and  surety  is  that  the 
creditor  be  paid  what  is  due  him;  and  he 
does  not  lose  this  equity  as  against  the 
surety,  except  by  misconduct  to  the  latter's 
prejudice.  When  the  creditor  in  the  original 
contract  has  received  collateral  covering  the 
entire  debt,  and  a  personal  guaranty  on  part 
of  it,  the  legal  and  the  natural  presumption, 
in  the  absence  of  circumstance  showing  the 
contrary,  is  that  he  has  taken  the  personal 
guaranty  as  additional  or  cumulative  pro- 
tection for  his  debt.  In  order  that  his  debt 
may  be  paid,  therefore,  he  has  the  right  to 
exhaust  all  his  securities,  and  in  doing  so 
he  may  apply  the  collaterals  to  that  part  of 
the  debt  not  covered  by  the  personal 
guaranty,  and  hold  the  guarantor  to  the  full 
measure  of  his  contract.  ^The  equity  which  a 
surety  or  a  guarantor  has  in  the  collateral  is 
merely    the    right,    accruing   only    after    the 


principal  debt  is  fully  paid,  to  be  subrogated 
to  the  right  of  the  creditor  in  respect  of  the 
eollateral  security.  This,  the  surety  may  take 
from  the  paid  creditor  as  security  against  loss 
by  reason  of  his  suretyship.  Kortlander, 
therefore,  could  have  no  right  to  the  insurance 
money  for  the  buildings  until  Elston  had 
been  paid  all  the  purchase  price  which  the 
buildings  and  the  insurance  on  them  were  in- 
tended to  secure.  Elston  did  not  r^ard  the 
land  and  buildings  as  sufficient  security  for 
the  payment  of  so  many  small  instalments 
over  so  long  a  period,  and  he  therefore  de- 
manded as  additional  protection  Kortlander's 
personal  guaranty  of  the  payment  of  the  first 
$3,000.  It  would  seem  absurd  to  require 
Elston  to  suffer  loss  by  sharing  the  collateral 
with  Kortlander  for  the  purpose  of  reducing 
the  latter's  liability  on  a  guaranty,  the  only 
object  of  which  could  have  been  to  supple- 
ment the  collateral  and  increase  Elston's 
security." 

In  Smith  v.  Ferris,  143  N.  Y.  495,  39  N.  E. 
3,  the  facts  were  stated  in  the  opinion  of  the 
court  as  follows:  ''The  defendant,  Mark  X. 
Ferris,  who  by  assignm^it  had  become  the 
owner  of  the  bond  and  mortgage,  sold  and 
assigned  the  same  to  the  plaintiff,  executing 
at  the  same  time  a  guaranty  to  the  purchaser, 
indorsed  on  the  mortgage,  as  follows:  *I 
hereby  guarantee  the  payment  of  the  within 
mortgage,  according  to  its  terms  until  the 
same  is  reduced  to  three  thousand  dollarg.' 
The  bond  and  mortgage  was  conditioned  for 
the  payment  of  $4,000,  in  sums  of  $100  of 
principal,  annually,  together  with  interest  on 
the  whole  sum  unpaid,  with  the  privilege  to  the 
mortgagee  to  pay  any  additional  sum  on  the 
principal,  when  any  payment  became  due.  The 
mortgage  further  provided  that  the  mortga- 
gor would  keep  the  buildings  on  the  premises 
insured  for  the  benefit  of  the  mortgagee,  to 
the  amount  of  $1,000.  Subsequent  to  the  as- 
signment of  the  bond  and  mortgage  to  the 
plaintiff  and  the  execution  of  the  guaranty, 
the  buildings  on  the  premises  were  burned, 
and  the  sum  of  $1,434  was  collected  on  the 
insurance  and  received  by  the  plaintiff,  which 
reduced  the  mortgage  to  $2,700.  Default  hav- 
ing been  made  in  the  payment  of  a  subsequent 
instalment  on  the  mortgage  this  action  for 
foreclosure  was  commenced  and  the  defendant 
was  joined  as  defendant  therein  by  reason  of 
his  guaranty,  and  judgment  was  demanded 
against  him  for  any  deficiency,  to  the  extent 
of  his  liability  thereon."  The  court  in  hold 
ing  the  defendant  to  be  liable  said:  ''We 
think  the  fair  construction  of  the  terras,  in 
view  of  the  purpose  of  the  instrument  and 
the  situation  of  the  parties  when  the  war- 
ranty was  executed,  precludes  the  theory  that 
the  application  of  the  insurance  money  was 
a  payment  which,  as  between  these  parties,, 
reduced   the  mortgage   below   the   stipulated 
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amount.  The  defendant  may,  upon  paymept 
of  the  mortgage  debt,  be  entitled  to  »ubroga- 
tion,  or  he  may  protect  bis  intereste  so  far 
as  he  can  on  the  sale  of  the  property,  but  he 
cannot,  we  think,  upon  any  principle  of  law  or 
equity,  remit  the  plaintiff  exclusively  to  the 
land,  and  the  liability  of  the  obligor  in  the 
bond  for  the  payment  of  the  balance  of  the 
mortgage." 

In  National  Bank  of  Commerce  ▼.  Gam,  23 
Ohio  Cir.  Ct.  Rep.  447,  an  action  brought  on 
a  guaranty  reciting  that  the  guarantors 
would  be  liable  on  loans  made  to  a  third  per- 
son proyided  the  loans  should  not  exceed  a 
certain  amount,  it  appeared  that  loans  were 
made  in  excess  of  that  amount  and  that  pay- 
ments were  made  by  the  third  person  and 
credited  on  the  loans  on  account  of  which 
the  guarantors  were  bound.  In  discussing 
the  rights  of  the  guarantors  the  court  said: 
"Notwithstanding  this  limitation  on  this 
written  guaranty,  it  was  competent  for  the 
company  to  borrow  money  from  the  bank. 
It  was  competent  for  the  bank  to  give  credit 
to  the  company  and  c(»npetent  for  the  com- 
pany to  discharge  such  indebtedness  by  pay- 
ing it;  and  to  pay  it  without  reference  to 
the  fact  that  it  was  indebted  to  the  bank 
upon  certain  other  loans,  on  account  of  which 
these  guarantors  had  become  bound;  and  we 
hold  that  payments  made  by  the  debtor  com- 
pany to  the  bank  on  other  loans  would  not 
necessarily,  as  a  matter  of  law,  be  credited — 
would  not  be  required  to  be  credited,  upon 
the  loan  on  account  of  which  these  guaran- 
tors were  bound."  ' 

But  it  has  been  held  that  where  there  is 
a  guaranty  of  a  limited  part  of  a  debt,  any 
payments  made  by  the  debtor  must  be  applied 
to  discharge  that  portion.  Dumont  v.  Fry, 
14  Fed.  293;  Eddy  y.  Sturgeon,  15  Mo.  199; 
Webb  v.  Dickinson,  11  Wend.  (N.  Y.)  62. 
The  rule  is  otherwise,  however,  where  the 
guaranty  is  for  the  unpaid  balance  of  a  debt. 
Dumont  v.  Fry,  14  Fed.  293.  It  has  been 
held  that  where  a  guaranty  is  limited  to  a 
single  transaction,  a  payment  by  the  debtor 
must  be  applied  toward  the  disdiarge  of  the 
guaranty.  Gard  y.  Stevens, .  12  Mich.  292, 
86  Am.  Dec.  52. 

In  Price  v.  Webster,  30  Ga.  802,  in  holding 
that  a  guarantor  had  the  right  to  control  the 
payments  made  under  the  circumstances  ap- 
pearing in  the  opinion  the  court  said: 
"Price  guaranteed  the  payment  of  half  the 
debts  of  Davis  k  Allen,  but  not  a  dollar  of 
the  pre-existing  debts  of  Davis;  and  this 
note  was  in  effect  founded  on  one  of  those 
pre-existing  debts,  and  not  on  a  debt  of 
Davis  &  Allen.  The  payments  made  by 
Davis  k  Allen,  if  applied  to  their  own  in- 
debtment  instead  of  to  that  of  Davis,  would 
have  left  nothing  due  from  them  when  this 
note    was    given,    and    the    plaintiffs    were 


bound  for  the  correct  application  of  the  pay- 
ments, and  are  bound  now  to  consider  and 
treat  the  payments  as  having  been  applied 
as  they  ought  to  have  been  applied.  The 
funds  of  Davis  A  Allen  ought  to  have  been 
applied  to  the  debts  of  Davis  A  Allen. 
Whether  or  not  the  misapplication  was  made 
with  the  consent  of  Davis  A  Allen,  is  imma- 
terial; for,  while  the  plaintiffs  were  not 
bound  for  the  good  faith  of  these  principal 
debtors  in  transactions  with  other  people, 
they  were  bound  for  their  good  faith  in  all 
transactions  with  themselves,  depending  on 
their  own  consent.  The  plaintiffs  could  not 
consent  to  a  wrong  application  of  the  funds 
without  a  violation  of  good  faith  to  the  guar- 
antor, and  the  guarantor  is  entitled  to  treat 
the  wrong  application  as  a  nullity,  and  to 
stand  where  he  would  do,  if  the  right  one 
had  been  made." 

Right  of  Surety, 

In  the  note  to  Bross  v.  McNicholas,  Ann. 
Cas.  1915B  1272,  the  cases  discussing  the 
right  of  a  surety  to  control  the  application 
of  a  payment  by  the  principal  debtor  are 
reviewed.  This  subdivision  supplements  that 
treatment  by  collating  the  recent  cases.  The 
rule  that  where  a  principal  makes  payments 
from  funds  which  are  his  own  and  which  are 
free  from  any  equity  in  favor  of  the  surety 
to  have  the  money  applied  to  the  debt  for 
which  the  surety  is  liable,  the  surety  has  no 
power  to  direct  that  the  payment  shall  be 
applied  to  any  particular  debt,  has  been  fol- 
lowed in  a  number  of  recent  cases.  Mack  v. 
Adler.  22  Fed.  670;  U.  S.  v.  Brent,  236  Fed. 
771;  In  re  Markert,  252  Pa.  St.  622,  17  Atl. 
851;  Puget  Sound  State  Bank  v.  Gallucei, 
82  Wash.  445,  Ann.  Cas.  1916A  767,  144  Pac. 
698.  Thus  it  has  been  held  that  a  surety 
on  a  building  contract  cannot  control  the 
application  of  payments  made  by  the  con- 
tractor to  a  materialman.  Chicago  Lumber 
Co.  V.  Douglas,  89  Kan.  308,  44  L.R.A.(N.S.) 
843,  131  Pac.  663;  Crane  Co.  v.  U.  S.  Fidel- 
ity, etc.  Co.  74  Wash.  91,  132  Pac.  872. 
Compare  Columbia  Digger  Co.  v.  Sparks,  227 
Fed.  780,  142  C.  C.  A.  304. 

But  where  the  specific  money  paid,  or  prop- 
erty delivered  to  the  creditor,  is  the  identical 
money  or  property  for  the  payment  or  de- 
livery of  which  the  debtor  and  his  sureties 
have  obligated  themselves  by  the  contract 
and  undertaking,  the  surety  is  not  bound  by 
an  application  of  the  money  or  property  to 
some  other  debt  for  which  the  surety  is  not 
liable  and  is  entitled  to  have  the  money  or 
property  applied  to  the  payment  of  the  debt 
for  which  he  is  liable.  Columbia  Digger  Co. 
v.  Sparks,  227  Fed.  780,  142  C.  C.  A.  304;  . 
Bridenbecker  v.  Lowell,  32  Barb.  (N.  Y.)  9;  I 
Ballantine  v.  Fenn,  88  Vt.   166,  92  Atl.  3; 
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Fidelity,  etc.  Co.  v.  Northwestern  Nat.  Bank, 
90  Wash.  179,  155  Pac.  743. 

As  to  the  right  of  a  surety  to  object  to  the 
changing  of  the  application  of  a  payment 
see  infra,  the  subdivision  Right  to  Object  to 
Change  of  Application. 

Right  of  Owner  of  Building  on  Which 
Mechani&s  Lien  Is  Claimed, 

In  a  considerable  number  of  cases  it  is 
held  that  the  owner  of  property  on  which  a 

.  mechanic's  lien  is  sought  to  be  enforced  can- 
not object  to  the  act  of  the  contractor  and 
the  person  entitled  to  a  lien  in  applying  a 
payment  received  by  the  latter  from  the  for- 
mer to  other  accounts  between  the  parties. 
Schallert-Ganahl  Lumber  Co.  v.  Neal,  91  Cal. 
362,  27  Pac.  743;  Hutchinson  First  Presby- 
terian Church  V.  Santy,  52  Kan.  462,  34  Pac. 
974;  Union  Trust  Co.  v.  Casserly,  127  Mich. 
183,  86  N.  W.  545;  Grace  Harbor  Lumber 
Co.  V.  Ortman  (Mich.)  157  N.  W.  96;  Kauf- 
man-Wilkinson Lumber  Co.  V.  Christophel, 
69  Mo.  App.  80;  Julius  Seidel  Lumber  Co. 
V.  W^eaver  (Mo.)  184  S.  W.  484;  Dey  v. 
Anderson,  39  N.  J.  L.  199;  Smith  v.  Wilcox, 
44  Ore.  323,  74  Pac.  708,  75  Pac.  710;  Pip- 
korn  Co.  v.  Evangelical  Lutheran  St.  Jacob! 
Soc.  144  Wis.  601,  129  N.  W.  516.  See  also 
Gantner  v.  Kemper,  58  Mo.  567;  Campbell 
Glass,  etc.  Co.  v.  Davis-Page  Planing  Mill 
Co.  130  Mo.  App.  474,  110  S.  W.  24;  St. 
Louis  Sash,  etc.  Works  ▼.  Tonkins,  188  Mo. 
App.  1,  173  S.  W.  47.  Compare  Mills  v. 
Olsen,  43  Mont.  129,  115  Pac.  38.  If  the 
owner  wishes  to  obtain  a  credit  for  money 
paid  by  him  to  the  contractor  who  turns 
over  the  money  to  the  materialman,  it  is  his 

'  duty  to  see  that  it  is  properly  applied. 
Grace  Harbor  Lumber  Co.  r.  Ortman  (Mich.) 
157  N.  W.  96. 

In  several  cases,  in  holding  that  the  owner 
could  not  object  to  the  application  of  pay- 
ments as  between  the  contractor  and  the  lien 
claimant  the  courts  have  referred  to  the  fact 
that  it  did  not  appear  that  the  lien  claimant 
had  any  knowledge  that  the  money  paid  to 
him  was  furnished  by  the  owner.  Tliacker  v. 
Bullock  Lumber  Co.  140  Ky.  463,  131  S.  W. 
271;  Flexner  University  School  v.  Strassel 
Gairs  Paint  Co.  (Ky.)  112  S.  W.  686;  Wa- 
terman  v.  Younger,  49  Mo.  413;  Bohn  v. 
Wilson,  53  Ore.  490,  101  Pac.  202;  Portland 
Floor  Co.  v.  Chas.  K.  Spaulding  Logging  Co. 
64  Ore.  316,  130  Pac.  52.  Of  course  where 
the  lien  claimant  has  knowledge  that  the 
money  paid  him  is  furnished  by  the  owner, 
it  cannot  be  applied  to  the  credit  of  other 
accounts  between  the  lien  claimant  and  the 
contractor.  Hanson  v.  Cordano,  96  Cal.  441, 
31  Pac.  467;  Hughes  v.  Flint,  61  Wash.  460, 
112  Pac.  633.  See  also  Central  Planiitg  Mill, 
etc.  Co.  ▼.  Betz,   92  S.   W.  692,  29  Ky.   L. 


Bep.  262.  It  has  been  held  tkat  the  owner 
of  land  who  lets  a  contract  for  the  erection 
of  a  building  thereon  is  an  involuntary  debt- 
or, made  so  by  statute;  and  where  he  has 
made  payment  on  his  contract,  and  the 
amount  thereof  has  passed  to  the  material- 
man having  'notice  of  the  contract,  and  the 
source  of  the  payment,  .  .  .  equity  and 
fair  dealing  demand  that  the  owner  should 
not  be  made  to  pay  his  debt  over  again. 
Hughes  V.  Flint,  61  Wash.  460,  112  Ps(c.  633. 
And  it  seems  that  payment  by  the  cheek  of 
the  owner  is  snificTent  to  put  the  lien  claim- 
ant on  notice  that  the  money  is  furnished  by 
the  owner.  Petersen  v.  Shain,  4  Cal.  (un- 
reported) Cas.'  122,  33  Pac.  1086;  Bowles 
Co.  V.  Clark,  59  Wash.  336,  109  Pac.  812. 
Especially  is  this  true  where  the  check 
drawn  by  the  owner  has  written  on  it  the 
words  "on  contract."  Hughes  v.  Flint,  61 
Wash.  .460,  112  Pac.  633. 

It  has  been  held  that  a  payment  made  by 
a  contractor  to  a  lien  claimant  may  be  ap- 
plied by  the  parties  to  another  account  be- 
tween them  although  the  lien  claimant  has 
knowledge  that  the  money  is  furnished  by 
the  owner  of  property  on  which  a  mechanic's 
lien  is  sought  to  be  enforced.  Sioux  City 
Foundry,  etc.  Co.  v.  Merten  (la.)  166  N.  W. 
367,  L.R.A.1916D  1247 ;  Jefferson  v.  St.  Mat- 
thew's Church,  41  Minn.  392,  43  N.  W.  74. 

In  several  other  jurisdictions  it  has  been 
held  that  where  money  paid  by  a  contractor 
to  a  lien  claimant  is  famished  by  the  owner 
of  the  premises  it  cannot  be  applied  to  other 
accounts  between  the  parties.  Williams  t. 
Willingham-Tift  Lumber  Co.  6  Ga.  App.  633, 
63  S.  £.  584;  Clow  v.  Goldstein,  147  111. 
App.  571;  Dorris  Lumber  Co.  v.  Cummins, 
157  111.  App.  10;  Crane  Bros.  Mfg.  Co.  ▼. 
Keck,  35  Neb.  683,  53  N.  W.  606;  Lee  v. 
Storz  Brewing  Co.  75  Neb.  212,  106  N.  W. 
220.  See  also  Ballou  v.  Black,  17  Neb.  389, 
23  N.  W.  3;  Boyer-Van  Kuran  Lumber,  etc. 
Co.  y.  Colonial  Apartment  House  Co.  94  Neb. 
180,  142  N.  W.  519.  Thus  in  Williams  v. 
Willingham-Tift  Lumber  Co.  supra,  it  was 
said:  "When  a  materialman  is  furnishing 
at  the  same  time  material  to  one  contractor 
for  the  improvement  of  property  belonging 
to  different  persons,  and  has  full  knowledge 
of  the  separate  contracts,  and  money  is  paid 
to  the  materialman  by  the  contractor  from 
time  to  time  on  account  of  the  material  so 
furnished,  it  is  incumbent  upon  the  material- 
man to  keep  separate  accounts  and  to  find 
out  from  the  contractor  on  what  contract 
the  money  is  paid,  and  to  what  account  it 
should  be  applied." 

In  New  York  it  is  held  that  the  owner  of 
property  on  which  a  mechanic's  lien  is  sought 
to  be  established  cannot  object  to  the  appli- 
cation by  the  lien  claimant  of  a  payment 
made  generally  by  the  oontractor.    Sheppard 
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T.  Steele,  43  N.  Y.  00,  3  Am.  Rep.  660; 
Mack  V.  Colleran,  136  N.  Y.  617,  32  N.  E. 
604.  And  this  is  true  although  he  has  knowl- 
edge that  the  money  is  furnished  by  the 
owner.  Orr  v.  Nagle,  87  Hun  12,  33  N.  Y. 
8.  879. 

As  to  the  right  of  the  owner  of  property 
on  which  a  mechanic's  lien  in  sought  to  ob- 
ject to  a  change  of  the  application  of  a  pay- 
ment made  bv  the  contractor  to  a  lien  claim- 
ant  see  the  following  subdivision. 

Right  to  Object  to  Change  of  Application. 

Where  a  payment  has  onoe  been  applied 
toward  the  discharge  of  a  particular  claim 
it  cannot  afterwards  be  applied  to  another 
claim  to  the  prejudice  of  third  persons  with- 
out their  c<msent.  Bank  of  North  America 
▼  Meredith,  2  Wash.  C.  C.  47,  2  Fed.  Cas. 
No.  893;  U.  8.  v.  Massachusetts  Bond,  eto« 
Co.  19S  Fed.  923;  United  States  v.  Brent, 
236  Fed.  771;  The  Sophia  Johnson,  237  Fed. 
406;  Green  Bay  Lumber  Co.  v.  Thomas,  106 
la.  420,  76  N.  W.  749;  Pinney  v.  French, 
67  Kan.  473,  73  Pac.  94;  Boagni  v.  Wartefle, 
50  La.  Ann.  128,  23  So.  206;  Barrett  v.  * 
Lewis,  2  Pick.  (Mass.)  123;  Thayer  v.  Den- 
ton, 4  Mich.  192;  Carpenter  v.  Ooin,'  19  N. 
H.  479;  Terhune  v.  Colton,  12  N.  J.  Eq.  232, 
affirmed  12  N.  J.  £q.  312;  Louis  v.  Bauer, 
33  App.  Div.  287,  63  N.  Y.  S.  986;  Dean  v. 
Wonache,  2  Tenn.  Ch.  App.  72;  Harding  ▼. 
Wormley,  8  Bajtt.  (Tenn.)  678;  Willis  v.  Mc- 
Intyre,  70  Ter.  34,  7  S.  W.  594,  8  Am.  St. 
Rep.  574.  See  also  Riverside  Milling;  etc. 
Co.  y.  Cartersville  Bank,  141  Ga.  578,  81 
S.  E.  892;  Smith  v.  Wood,  1  K.  J;  Eq.  ^4? 
Paterson  Sav.  Inst.  v.  Brush,  29  N.  J.  Eq. 
]  19 ;  Pierce  v.  Knight,  31  Vt.  701.  Thus  in 
Terhune  v.  Colton,  supra,  it  was  said: 
"These  payments  not  having  been  appropriate 
ed  by  either  party  at  the  time  they  were 
made,  and  a  third  party  being  interested  in 
their  appropriation,  if  any  equities  attached 
on  behalf  of  the  third  party,  it  was  not  in 
the  power  of  the  debtor  and  creditor,  at  a 
subsequent  period,  to  make  an  appropriation 
affecting  the  equities  of  such  Ifiird  party.'' 

Thus  where  a  contractor  makes  a  payment 
to  one  claiming  a  mechanic's  lien  on  certain 
property,  and  the  payment  is  credited  to  the 
account  of  the  owner  of  the  premises,  the 
payment  cannot  afterwards  be  applied  to 
other  accounts  to  the  prejudice  of  the  owner. 
Chicago  Lumber  Co.  y.  Woods,  63  la.  552,  6 
N.  W.  716;  Julius  Seidel  Lumber  Co.  v. 
Weaver  ((Mo.)  184  S.  W.  484.  See  also  City 
Coal,  etc.  Co.  v.  New  Britain  Institute,  77 
Conn.  715  mem.  59  Atl.  33. 

Where  a  creditor  having  several  unsatis- 
fied 6.  fas.  against  a  debtor  held  unappro^ 
priated  for  seven  years  a  fund  arising  from 
the  sale  of  cotton  delivered  to  him  by  tiie 


debtor,  it  was  held  that  he  could  not  after 
a  creditors*  iruit  was  brought  by  other  per- 
sons, apply  the  fund  to  the  payment  of  a 
barred  open  account  and  participate  in  the 
funds  arising  out  of  the  creditors'-  suit  by 
reason  of  his  fi.  fas.  Gunn  v.  Carter,  69  Ga. 
646. 

In  U.  8.  Fidelity,  etc.  Co.  y.  Eichel,  219 
Fed.  803,  135  C.  C.  A.  473,  it  appeared  that" 
a  supply  company  had  three  claims  against  a 
contractor,  and  that  a  surety  was  liable  on 
two  of  the  claims.  Payments  had  been  made 
by  the  contracting  company  but  they  were 
not  applied  by  it  or  by  the  supply  company 
to  any  particular  claim.  It  was  held  that 
as  neither  party  made  any  application  the 
payments  would  be  applied  to  the  oldest  debt 
and  that  the  supply  company  could  not  make 
a  nunc  pro  tunc  application  of  the  payments 
two  years  after  they  were  made. 
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South  Carolina  Supreme  Court — July  9, 

1916. 
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Xfife'  Inanranoe  *  Condittom  *  Canse 
of  Beatli  *  Violation,  of  Law. 

Under  a  certificate  of  fraternal  life  insur- 
aJice  void  if  the  member  die  in  consequence  of 
a  violation  of  tho  state  laws,  if  the  facts  are 
admitted,  the  question  whether  death  was 
so  cauaed  is  one  of  law;  but,  if  the  facte: 
are  denied  or  disputed,  the  question  is  one 
of  fact. 

[See  np^  at  end  of  this  cy^.] 


A  fraternal  benefit  certificate  provided 
that,  if  the  holder  died  in  consequence  of  the 
violation  of. the  laws  of  the  state,  the  cer- 
tificate should  be  void.  In  an  action  on  the 
policy  the  defense  was  interposed  that  the 
holder  came  to  his  death  by  a  gunshot  wound 
inflicted  by  another  in  self-defense  when  at- 
tacked by  the  insured.  It  was  disputed  who 
fired  the  first  shot  and  who  brought  on  the 
difficulty,  and  whether  assured  acted  in  self- 
defense.  It  is  held  that,  under  the  evidence, 
the  question  as  to  whether  deceased  met  his 
death  in  consequence  of  a  violation  of  the 
statie's  criminal  laws  was  for  the  jury. 

[See  note  at  end  of  thii  case.] 

Appeal  from  Common  Pleas  Circuit  Court, 
DiUon  county:     WtuSfXft,  Judge. 
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Action  by  Kichard  Bounds  et  al.,  plaintiffs, 
against  SoTereign  Camp  of  Woodmen  of  the 
World,  defendant.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

[326]  The  defendant's  exceptions  were  as 
follows:  First.  His  Honor  erred,  it  is  re- 
spectfully submitted,  in  not  granting  the  non- 
suit asked  for  by  the  defendant. 

The  plaintiffs  proved  the  beneficiary  cer- 
tificate, death  of  the  assured,  and  the  letter 
from  the  general  attorney  of  the  defendant 
company.     Exhibit  "A." 

The  only  testimony  before  the  Court  show- 
ing how  the  deceased  came  to  his  death  wa« 
contained  in  said  letter,  which  clearly  showed 
that  the  assured  came  to  his  death  in  conse- 
quence of  the  violation,  or  attempted  viola- 
tion, of  the  laws  of  this  State,  in  that  the 
assured,  without  just  cause  or  excuse,  com- 
menced a  difficulty  with  one  Vernon  Parham, 
struck  him  with  his  fist  on  his  head,  drew 
a  gun  on  the  said  Vernon  Parham  and  at- 
tempted to  shoot  and  murder  the  said  Par- 
ham, and  that  the  said  Parham  killed  the 
assured  in  self-defense,  and  that  the  death 
of  the  assured  was  the  direct,  proximate  and 
natural  result  of  the  assault  of  the  assured 
on  the  said  Parham  and  the  ensuing  fight. 

[327]  The  error  bjung;  tl^at.  the  cause  of 
the  death  of  the  said  assured  was  within  the 
exemption  set  forth  in  the  fourth  paragraph 
of  the  conditions  of  the  said  beneficiary 
certificate,  which  is  valid  and  binding,  and 
therefore  the  plaintiffs  in  this  action  are 
not  entitled  to  recover  as  a  matter  of  law, 
and  the  nonsuit  should  have  been  granted. 

Second.  That  his  Honor  erred,  it  is  re- 
spectfully submitted,  in  not  granting  the  di- 
rection of  verdict  asked  for  by  the  defendant. 
All  of  the  testimony  showed  that  the  deceased 
came  to  his  death  in  consequence  of  the  viola-, 
tion,  or  attempted  violation,  of  the  laws  of 
this  State,  in  that  the  assured,  without  just 
cause  or  excuse,  commenced  a  difficulty  with 
one  Vernon  Parham,  struck  him  with  his  fist 
on  the  head,  dr^  a  gun  on  the  said  Vernon 
Parham,  and  attempted  to  shoot  and  murder 
the  said  Parham,  and  that  the  said  Parham 
killed  the  assured  in  self-defense^  and  that 
the  death  of  the  assured  was  the  direct,  proxi- 
mate and  natural  result  of  the  assault  of  the 
assured  on  the  said  Parkham  and  the  ensuing 
fight. 

The  error  being  that  the  cause  of  the  death 
of  the  said  assured  was  within  the  exemption 
set  forth  in  the  fourth  paragraph  of  the  con- 
ditions of  the  said  beneficiary  certificate, 
which  is  valid  and  binding,  and  therefore  as 
a  matter  of  law  the  jury  should  have  been 
instructed  to  find  for  the  defendant. 

Third.  That  his  Honor  erred,  it  is  respect- 
fully submitted,  in  not  granting  a  new  trial 
as  asked  for  by  the  defendant,  as  all  of  the 


testimony  showed  that  the  deceased  came 
to  his  death  in  consequence  of  the  violation, 
or  attempted  violation,  of  the  laws  of  this 
State,  in  that  the  assured,  without  just  cause 
or  excuse,  commenced  a  difficulty  with  one 
Vernon  Parham,  struck  him  with  his  flat 
on  the  head,  drew  a  gun  on  the  said  Vernon 
Parham,  and  attempted  to  shoot  and  murder 
the  said  Parham,  and  that  the  said  Parham 
killed  the  assured  in  self-defense,  and  that 
the  death  [328]  of  the  assured  was  the  direct, 
proximate  and  natural  result  of  the  assault 
of  the  assured  on  the  said  Parham  and  the 
ensuing  fight. 

The  error  being  that  the  cause  of  the  death 
of  the  assured  was  within  the  exemption  set 
forth  in  the  fourth  parac^raph  of  the  condi- 
tions of  the  said  benefic  y  certificate,  which 
is  valid  and  binding,  and  therefore  the  plain- 
tiffs are  not  Entitled  to  recover  in  this  ac- 
tion, and  the  defendant  was  entitled  to  a  new 
trial,  and  it  should  have  been  granted. 

hee  dt  Moise  for  appellant. 
L.  D.  LidCf  Joe  P.  Lane  and  H.  8.  MoCand- 
lish  for  respondent. 

Qaoe,  J. — ^The  plaintiffs  had  a  verdict  for 
$2,126.87  against  the  defendant  on  a  bene- 
fit^ry  certificate  issued  by  tlie  defendant  to 
Marion  H.  Bounds,  in  which  the  plaintiffs 
were  named  as  beneficiaries.  There  is  writ- 
ten  in  the  certificate  this  stipulation: 

"If  the  member  holding  this  certificate 
.  .  .  should  die  ...  in  consequence 
of  the  violation  of  the  laws  of  the  State 
.  .  .  this  certificate  shall  be  null  and  void 
and  of  no  effect,  and  all  moneys  which  shall 
have  been  paid,  and  all  rights  and  benefits 
which  accrued  on  account  of  this  [329]  cer- 
tificate, shall  be  absolutely  forfeited  without 
notice  or  service." 

The  sole  defense  is  that  Marion  H.  Bounds 
came  to  his  death  under  circumstances  which 
brought  him  within  the  stipulation,  and  his 
children  thereby  forfeited  all  benefits  under 
the  policy.  The  defense  is  expressed  in  a 
letter  by  the  general  attorney  of  the  defend- 
ant to  McDaniel,  clerk  of  the  local  camp 
where  Bouiids  had  held  his  membership.  It 
reads  thus: 

"Referring  to  the  claim  for  benefits  under 
the  certificate  of  the  late  Marion  H.  Bounds, 
we  find  that  Sovereign  Bounds'  beneficiary 
certificate  was  issued  October,  1911,  and  that 
he  died  December  30,  1913.  We  have  made 
a  careful  investigation  of  his  death,  and  find 
that  he  died  of  'gunshot  wound'  inflicted  by 
A.  S.  Parham  on  December  24th.  The  inves- 
tigation shows,  by  evidence  of  eyewitnesses, 
that  Bounds  made  an  assault  on  Parham  with 
his  fist,  knocking  him  from  three  to  four 
feet  away,  and  then  drew  his  revolver  and 
fired  the  first  shot.     Parham  then  drew  his 
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revolver  in  Mlf-defense  and  inflicted  the 
wounds  upon  Bounds  that  proved  fatal. 
Bounds'  death  was,  therefore,  the  consequence 
of  violation  of  law,  and  under  the  terms  of 
his  certificate  the  certificate  thereby  became 
null  and  void." 

There  testified  five  alleged  eyewitnesses  to 
the  transaction,  meaning  the  event  of  Decem- 
ber 24,  1913,  when  Bounds  was  killed  by 
Parham. 

The  three  exceptions  malce  the  single  issue, 
and  it  is  this:  Does  the  testimony  warrant 
only  one  reasonable  conclusion,  which  is  that 
Bounds  died  in  consequence  of  the  violation 
of  the  laws  of  the  State?  The  appellant  ad- 
mits in  his  printed  argument  that  ''there  is 
only  one  point  raised  by  the  exceptions.'' 

Whether  a  man  has  violated  the  laws  of 
the  State  may  be  a  single  question  of  law, 
or  a  mixed  question  of  law  and  of  fact.  If 
the  fact  be  admitted,  the  law  makes  the 
inference;  [330]  if  the  fact  be  denied  or  dis- 
puted, the  jury  must  determine  the  fact,  and 
then  apply  the  law  as  declared  to  it  by  the 
Court  to  the  fact  so  determined.  Pythias 
Knights'  Supreme  Lodge  v.  Beck,  181  U.  S. 
52,  21  S.  Ct.  532,  46  U.  S.  (L.  ed.)  741.  Al- 
most every  day  in  the  year  men  are  tried  in 
the  Sessions  Courts  of  the  State  for  a  "viola- 
tion of  the  laws,"  and  the  issue  of  guilty  or 
not  guilty  is  always  for  the  jury,  unless  the 
defendant  shall  admit  the  fact,  and  that 
amounts  to  a  plea  of  guilty.  So  in  the  case 
at  bar,  had  the  deceased,  Bounds,  not  died, 
but  survived,  and  been  brought  to  trial  for 
a  "violation  of  the  laws,"  the  public  prose- 
cutor must  have  particularly  indicated  what 
specific  law  he  had  violated.  The  words  of 
the  stipulation  are  "violation  of  the  laws  of 
the  State."  The  judgments  of  the  Courts 
of  the  different  States  are  in  disarray  about 
the  meaning  of  these  words,  and  that,  we 
think,  accounts  for  the  different  conclusions 
at  which  they  have  arrived.  Some  of  the 
Courts  have  gone  so  far  as  to  hold  that  the 
violation  of  a  civil  law  would  forfeit  the 
policy.  Bloom  v.  Franklin  L.  Ins.  Co.  97 
Ind.  478,  49  Am.  Rep.  469. 

In  the  instant  case  that  is  plainly  not  the 
right  construction.  The  stipulation  is  that 
the  policy  should  be  forfeited  if  the  insured 
should  die  in  consequence  of  a  violation  of 
the  State's  law.  The  stipulation  by  necessary 
inference  has  reference  to  the  State's  criminal 
laws;  and  so  does  the  full  context  of  the 
beneficiary  certificate.  If  that  be  so,  and  it 
must,  what  criminal  laws  are  referred  to? 
'There  must  be  a  clear  violation  of  some 
criminal  law."  1  Cyc.  266.  The  stipulation 
works  a  forfeiture,  and  he  who  pleads  it 
niust  put  his  finger  on  the  very  act  which 
violated  a  very  law,  and  that  act  must  have 
been  the  cause  standing  next  before  the  death, 
that  is  to  say,  it  must  have  been  the  proxi- 


mate cause  of  the  death.  The  defendant 
surely  admits  that;  for  in  this  case  the  plea 
and  the  proof  are  both  directed  to  that  end. 
[331]  The  general  attorney  wrote  a  letter 
to  the  local  lodge,  already  quoted,  and  stated 
the  facts  which  worked  a  forfeiture  of  the 
policy.  The  third  paragraph  of  the  answer 
pleaded  the  same  facts  to  defeat  the  policy, 
to  wit; 

"The  defendant  alleges  that  the  said  Marion 
H.  Bounds  came  to  his  death  in  consequence 
of  the  violation,  or  the  attempted  violation, 
of  the  laws  of  the  State  of  South  Carolina, 
in  that  the  said  Marion  H.  Bounds,  witliout 
just  cause  or  excuse,  commenced  a  difiieulty 
with  one  Vernon  Parham,  struck  him  with 
his  fist  on  his  head,  and  drew  a  gun  on  the 
said  Vernon  Parham  and  attempted  to  shoot 
and  murder  the  said  Vernon  Parham,  and 
the  said  Parham  killed  the  said  Bounds  in 
self-defense." 

Four  witnesses  were  sworn  to  sustain  the 
allegations  of  the  complaint.  The  allegation 
amounts  to  a  charge  of  assault  and  battery 
with  intent  to  kill,  and  the  testimony  tended 
to  prove  it.  Plainly,  therefore,  the  defendant 
had  cast  upon  it  the  burden  of  proving,  and  it 
undertook  to  prove  before  the  jury,  that 
Bounds  assaulted  Parham  and  intended  t^ 
kill  him,  and  that  without  cause,  that  is  to 
say,  unlawfully. 

It  has  been  frankly  admitted  by  appellant's 
counsel  that  "it  could  not  be  said  that  one 
who  was  engaged  in  protecting  his  own  life 
(or  body  from  serious  harm)  was  violating 
any  law  of  this  State;"  that  is  to  say,  if 
Bounds  assaulted  Parham  in  self-defense, 
then  Bounds  was  within,  and  not  without 
the  law,  and  the  policy  had  not  been  for- 
feited. The  admission  is  but  a  statement  of 
the  law ;  for  he  who  defends  himself  preserves 
the  law  as  well  as  himself.  In  legal  con- 
templation then.  Bounds  is  now,  though,  dead, 
on  trial  for  assault  and  battery,  and  his 
counsel  has  pleaded  for  him  not  guilty.  If 
Bounds  acted  in  self-defense,  he  is  not  guilty, 
and  his  policy  has  not  been  forfeited.  To 
determine  that  issue  appeal  must  be  had  to 
the  testimony. 

[332]  And  the  issue  here  is  not  whether 
the  testimony  by  a  preponderance  satisfies 
a  Court  that  Bounds  violated  the  law,  that 
is,  that  he  made  the  assault  upon  Parham 
with  malice,  and  not  in  self-defense;  the 
issue  here  is  whether  the  testimony  there- 
about is  conflicting,  much  or  little,  so  that 
it  ought  to  go  to  the  constitutional  tribunal, 
the  jury,  to  find  the  fact.  It  is  true  that, 
if  all  the  testimony  be  one  way,  then  the 
issue  comes  to  be  one  of  law  for  a  Court. 

Testimony:  The  fight  happened  in  a 
country  store,  on  Christmas  Eve;  about  11 
o'clock  at  night,  in  the  presence  of  six  or 
more  witnesses.    Bol'i  of  the  principals,  audi 
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perhaps  others,  had  been  "drinking/'  ajid 
both  the  principals  had  pistols  on  their  per- 
sons, and  fired  the  one  at  the  other,  and 
there  were  seven  or  eight  sliots.  The  transac- 
tion was  started  and  ended  in  ''five  or  ten 
minutes."  Bounds  was  leaning  on  a  counter. 
Parham  **pushed"  or  *'pulled"  or  "shoved" 
him  down  to  the  floor.  Parham  apologized, 
and  Bounds  said;  "All  right."  But  -'they 
kept  talking  on  for  something  like  five  min- 
utes, arguing  and  got  to  cursing."  Bounds 
called  Parham  a  "damn  rascal,"  and  Par- 
ham returned  the  epithet.  Bounds  struck 
Parham  with  his  fist.  Four  of  the  witnesses 
say  Bounds  then  shot  first  at  Parham.  One 
witness  says: 

"I  saw  Parham  reach  for  his  gun  .  .  . 
and  I  saw  Bounds  reach  for  his,  .  .  .  and 
when  I  saw  Bounds  reach  for  his  I  got 
across  the  other  side,  and  time  I  could  turn 
around  both  were  shooting." 

This  recital  is  the  essence  of  the  testimony. 
Plainly,  it  does  not  make  a  case  of  mutual 
combat,  but,  if  it  does,  the  issue  thereabout 
is  so  complex  as  to  require  a  verdict  of  a 
jury  as  to  whether  it  was  an  agreement 
to  first  or  a  sudden  affray.  The  fight  was  in 
time  and  place  so  closely  connected  ajs  to 
make  one  the  whole  transaction,  starting  with 
a  shove  by  Parham,  and  ending  with  a  shot 
by  Parham;  but,  if  it  was  not  one  transac- 
tion, the  testimony  is  so  [333]  involved  there- 
about as  to  require  the  submission  to  a  jury 
of  the  issue  aa  to  whether  it  was  one  fight  or 
one  assault  and  the  renewal  of  it. 

Upon  the  controlling  issue  of  self-defense, 
had  Bounds  not  died,  and  had  there  been 
cross-indictments  for  assault  and  battery 
with  intent  to  kill  on  the  trial  thereof,  and 
upon  the  testimony  here  adduced,  a  Court 
could  no  more  have  instructed  the  jury,  as 
a  matter  of  law,  that  Bounds  was  guilty  than 
it  could  have  instructed  the  jury  that  Parham 
was  guilty.  In  the  trial  of  Parham  for  mur- 
der the  issue  was  submitted  to  a  jury;  and 
the  issue  of  Bounds'  guilt  must  also  be  so 
submitted.  It  n  surely  not  beyond  dispute 
who  brought  on  the  difficulty;  it  is  not  be- 
yond dispute  who  fired  the  first  shot,  and, 
if  it  was,  that  single  fact  would  not  settle 
the  issue  of  self-defense'  (State  v.  Watson, 
94  8.  C.  458,  78  S.  E.  324 )  ;  it  is  not  beyond 
dispute  whether  Bounds  was  in  a  place  of 
imminent  danger  to  his  person  or  his  life;  it 
is  not  beyond  dispute  whether  Bounds  so 
believed,  and  assaulted  Parham  to  save  his 
own  life  or  to  save  his  body  from  serious 
harm.  It  is  elemental  law,  and,  therefore, 
law  of  the  gravest  import,  and  all  these  is- 
sues affect  the  liberty  of  the  citizen,  and  may 
only  be  settled  by  the  verdict  of  a  jury.  It 
matters  not  that  a  jury  has  acquitted  Par- 
ham of  murder;  it  is  not  pretended  by  the 
appellaat  that  such  verdiet  ia  conclusive  of 


the  issue  here.  The  plea  in  that  case  waa 
"not  guilty,"  and  we  do  not  know  from  the 
record,  and  cannot  know  from  other  8ource% 
upon  what  ground  Parham  was  acquitted. 

Finally,  we  have  not  discussed  the  many 
cases  from  other  jurisdictions  cited  by  coun- 
sel. Some  of  the  Courts  go  a  long  way  to- 
wards assuming  to  decide  for  themselves 
whether  a  particular  act  is  a  violation  of  law. 
They  fully  sustain  the  contention  of  the  de- 
fendant. Others  of  them  take  the  view  which 
we  have  come  to,  that  where  the  facts  are  at 
all  in  reasonable  dispute,  a  jury  must  decide 
whether  [334]  in  a  particular  caae  the  policy- 
holder "died  in  consequence  of  the  violation, 
of  the  laws  of  the  State." 

Our  opinion  is*  that  the  judgment  of  the 
Circuit  Court  be 

Affirmed. 


HOTS. 

Death  while  Enlaced  in  Violating 
Xmw  'Within  Exception  in  I<ife  Insnr- 
ance  Policy. 

It  is  the  purpose  of  this  note  to  review  the 
recent  decisions  construing  a  clause  in  a  life 
insurance  policy  exempting  the  company 
from  liability  in  case  the  insured  meets  his 
death  while  engaged  in  violating  the  law. 
The  earlier  cases  in  point  are  collected  in  the 
notes  to  Supreme  Lodge,  etc.  v,  Bradley,  3 
Ann.  Cas.  872;  Supreme  Lodge,  etc.  v.  Cren- 
shaw, 12  Ann.  Cas.  307 ;  and  Conboy  v.  Rail- 
way Officials,  etc.  Assoc.  60  Am.  St.  Rep. 
154. 

In  order  that  the  death  of  an  insured  may 
be  said  to  have  been  caused  -or  superinduced 
by  the  violation  of  a  law  within  the  meaning 
of  a  clause  in  an  insurance  policy,  exempting 
the  insurer  from  liability  for  death  so  caused, 
it  must  appear  that  his  act  bore  such  rela- 
tion to  his  death  that  it  would  not  have  oc- 
curred at  the  time  and  place,  if  the  insured 
had  not  been  engaged  in  violating  the  law. 
Empire  L.  Ins.  Co.  v.  Einstein,  12  Ga.  App. 
380,  77  S.  E.  209;  Baker  y.  Supreme  Lodge, 
etc.  103  Miss.  374,  Ann.  Cas.  1915B  547,  60 
So.  333.  Thus  where  the  killing  ol  the  in- 
sured is  unjustifiable  and  is  the  result  of 
malice  or  excessive  violence  on  the  part  of 
another,  the  policy  is  not  avoided  though  the 
insured  is  guilty  of  unlawful  acts  of  provo- 
cation. American  Nat.  L.  Ins.  Co.  v.  White 
(Ark.)  191  S.  W.  26;  Overton  v.  St.  Louis 
Mut.  L.  Ins.  Co.  3  Mo.  122,  90  Am.  Dec.  455. 
It  has  been  held  that  the  death  of  an  insured 
was  not  a  result  to  be  anticipated  from  his 
use  of  opprobrious  words  and  striking  an- 
other with  his  hands  and  that  a  provision  in 
the  policy  limiting  recovery  if  the  insured 
should  within  a  year  from  the  date  of  the 
issuance  of  the  policy  die  as  a  result  of  the 
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violaiioii  of  tlie  law,  did  not  apply.  Empire 
L.  Ins.  Ck>.  ▼.  Einstein,  12  Ga.  App.  386,  77 
S.  E.  209. 

Where  the  aets  of  the  insured  render  the 
killing  of  him  by  another  justifiable  the 
clause  applies.  Sleeting  v.  Supreme  Tribe  of 
Ben  Hur,  161  111.  App.  449.  See  also  Amer- 
ica Nat.  L.  Ins.  CJo.  v.  White  (Ark.)  191  S. 
W.  26.  In  the  ease  first  cited  it  appeared 
that  the  insured  was  killed  while  engaged  in 
making  an  assault  with  a  large  bottle  on  an 
ofiicer  and  it  was  held  that  his  death  occurred 
as  a  consequence  of  a  violation  of  the  law 
within  a  clause  relieving  the  insurer  from 
liability  under  the  policy  on  that  ground. 

Where  the  death  of  an  insured  resulted 
from  a  criminal  operation  for  the  purpose  of 
producing  an  abortion,  it  was  held  that  the 
insure  was  not  liable  on  a  policy  containing 
a  clause  which  avoided  it  if  the  insured  died 
while  violating  the  law.  Lundholm  v.  Mystic 
Workers  of  World,  164  111.  App.  472. 

In  Johnson  v.  Hawkeye  Commercial  Men's 
Assoc.  171  la.  425,  152  N.  W.  561,  it  appeared 
that  an  insured  in  undertaking  to  pass  over 
a  stile  in  a  fence  along  some  railroad  tracks 
fell  and  was  run  over  by  an  engine,  thereby 
receiving  injuries  from  which  he  died.  In  an 
action  on  the  policy  it  was  contended  that 
there  could  be  no  recoverv  inasmuch  as  the  in- 
Bured  was  killed  while  committing  a  trespass. 
In  answering  that  contention  the  court  said: 
"This  is  on  the  theory  that  the  common  law 
was  in  force  in  Illinois,  and  therefore,  in 
going  through  the  fence  onto  the  railroad 
tracks,  defendant  was  committing  the  crime 
of  trespass.  At  common  law,  however,  a  mere 
trespass  on  the  land  of  another  was  not  an 
indictable  offense,  and  the  injury,  if  any, 
could  be  redressed  only  in  a  civil  action.  To 
constitute  a  criminal  offense,  the  act  must 
have  amounted  to  a  breach  of  the  peace,  or 
have  had  a  tendency  to  break  the  peace. 
Bishop's  New  Cr.  Law,  sees.  538,  539;  2 
McClain's  Cr.  Law,  sec.  823.  ...  It  is 
manifest  that  even  though  crimes  at  the 
common  law  are  putiishable  in  Illinois,  there 
was  no  offense  in  the  instant  case.  There 
is  a  conflict  in  the  authorities  as  to  whether 
the  violation  of  law  to  constitute  a  defense 
must  have  been  criminal,  as  was  held  in  Cluff 
V.  Mutual  Ben.  L.  Ins.  Co.  13  Allen  (Mass.) 
308,  or  might  be  merely  a  trespass  against 
property  or  other  infringement  of  civil  rights 
to  which  no  criminal  consequences  are  at- 
tached, as  held  in  Bloom  v.  Franklin  L.  Ins. 
Co.  97  Ind.  478,  49  Am.  Rep.  469.  See  also 
Travelers'  Ins.  Co.  ▼.  Seaver,  19  Wall.  531, 
22  U.  S.  (L.  ed.)  155.  But  as  the  point  has 
not  been  argued,  we  do  not  decide  it,  and 
merely  pass  on  the  issue  of  fact  by  saying 
Cas.  19170.-^8. 


that  there  ^as  no  proof  of  deceased's  having 
trespassed  on  the  railroad  property.  The 
evidence  that  the  stile  had  existed  since  the 
construction  of  the  fence  and  had  been  made 
use  of  every  day  for  10  or  12  years,  in  pass- 
ing to  and  from  the  depot  by  the  public  gen- 
erally having  to  go  that  way,  was  undis- 
puted, and  conclusively  established  the  exist- 
ence of  a  license  on  the  part  of  the  railway 
company  to  pass  by  that  route  to  and  from 
the  depot.  This  being  so,  the  deceased,  in 
going  by  way  of  the  stile,  was  not  a  tres- 
passer, and  therefore  he  was  not  violating 
any  law,  civil  or  criminal." 

In  Woodmen  of  World  v.  Wright^  7  Ala. 
App.  255,  60  So.  1006,  a  plea  in  an  action  on 
an  insurance  policy  setting  up  an  avoidance 
of  the  policy  because  of  the  illegal  act  of  the 
assured  in  carrying  a  pistol  about  his  per- 
son "which  was  either  intentionally  or  acci- 
dentally discharged  by  him''  wa^  held  not  to 
be  sustained  by  evidence  showing  that  the 
insured  was  carrying  a  pistol  openly  in  his 
hand,  as  that  was  not  a  violation  of  the 
law. 

In  Baker  v.  Supreme  Lodge,  etc.  103  Miss. 
374,  60  So.  333,  it  was  held  that  the  burden 
of  showing  that  the  insured  was  unlawfully 
carrying  a  concealed  weapon  at  the  time  of 
his   death   was  on   the   insurer. 

Where  the  evidence  is  conflicting  as  to 
whether  the  liomicide  was  legally  justifiable, 
the  questions  of  proximate  cause  and  the 
adequacy  of  tlie  provocation  are  for  the  jury. 
American  Nat.  L.  Ins.  Co.  v.  White  (Ark.) 
191  S.  W.  26;  Sovereign  Camp  of  W^oodmen 
of  World  V.  Purdom,  147  Ky.  177,  143  S.  W. 
1021;  Sovereign  Camp  of  Woodmen  of  World 
V.  Bailey  (Tex.)  163  S.  W.  683.  And  see  the 
reported  case.  And  where  the  evidence  is 
conflicting  as  to  whether  the  insured  volun- 
tarily engaged  in  a  flght  which  resulted  in 
his  death  the  question  is  one  for  the  jury. 
Baker  v»  Supreme  Lodge,  etc.  ]03  Miss.  374, 
60  So.  333.  So  where  there  is  a  conflict  in 
the  evidence  as  to  whether  the  insured  in- 
tentionally fired  the  shot  which  resulted  in 
his  death  the  question  is  one  for  the  jury. 
Woodmen  of  World  v.  Wright,  7  Ala.  App. 
255,  60  So.   1006. 

In  Hanisch  v.  North  American  Union,  170 
1)1.  App.  79,  it  was  held  that  a  defense  in  an 
action  on  an  insurance  policy  tha)b  the  in- 
sured met  his  death  under  such  circumstances 
as  to  relieve  the  insurer  from  liability  on 
the  policy  by  reason  of  a  provision  in  the 
policy  excepting  from  its  provisions  death 
while  engaged  in  violating  the  law  could  not 
be  maintained  where  the  policy  contained  an 
incontestable  clause. 
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24:2  U.  8.  526;  37  5.  Ct.  190. 


Conrts  -*  Rules  of  Deoision  —  Federal 
Conrt  Following  State  —  Conetruo- 
tioB  of  Mnnioipal  Ckarter. 

The  decision  of  the  highest  court  of  a  state 
that  a  certain  municipal  ordinance,  chal- 
lenged as  repugnant  to  the  Federal  Constitu- 
tion, is  within  the  scope  of  the  powers  con- 
ferred by  the  state  legislature  upon  a  munici- 
pality, is  conclusive  upon  the  Federal  Su- 
preme Court  on  writ  of  error  to  the  state 
court. 

[See  generally  7  R.  C.  L.  tit.  Courts  p. 
1012.] 

Mnnieipal  Corporations  —  Resnlation 
of  Billboards  ~  Validity. 

A  municipal  ordinance  passed  under  au- 
thority delegated  by  the  state  legislature  to 
regulate  or  control  the  construction  and 
maintenance  of  billboards  is  a  valid  exercise 
of  the  police  power  unless  it  is  clearly  unrea- 
sonable and  arbitrary. 

[See  note  at  end  of  this  case.] 


The  erection  of  any  billboard  or  signboard 
over  twelve  square  feet  in  area  in  any  block 
in  which  one-half  of  the  buildings  on  both 
sides  of  the  street  are  used  exclusively  for 
residence  purposes,  without  first  obtaining 
the  written  consent  of  the  owners  of  a  major- 
ity of  the  frontage  on  both  sides  of  the  street 
in  such  block,  may  be  prohibited  in  the  exer- 
cise of  the  state's  police  power,  and  such 
prohibition  works  no  denial  to  a  corporation 
«ngaged  in  outdoor  advertising  of  either  the 
due  process  of  law  or  equal  protection  of  the 
laws  guaranteed  by  the  14th  Amendment  to 
the  Federal  Constitution  (9  Fed,  St.  Ann. 
416,  538.) 

[See  note  at  end  of  this  case.] 


Error  to  Illinois  Supreme  Court. 

Action  by  Thomas  Cusack  Company,  plain- 
tiff, against  City  of  Chicago  et  al.,  defend- 
ants. Judgment  for  plaintiff  in  Superior 
Court,  Cook  county.  Judgment  reversed  by 
Illinois  Supreme  Court.  Plaintiff  brings 
error.  The  facts  are  stated  in  the  opinion. 
Affibmbd. 


John  8.  Hummer  and  Jotnea  E.  MoOrqih 
for  plaintiff  in  error. 

Lorvng  R,  Hoover^  Cheater  B.  Cleveland 
and  8amuM  A.  Etieleon  for  defendants  in 
error. 


[527]  Clarke,  J. — ^In  this  proceeding  the 
plaintiff  in  error,  a  corporation  engaged  in 
"outdoor  advertising,"  claims  that  §  707  of 
article  23  of  an  ordinance  of  the  City  of 
Chicago,  governing  the  erection  and  mainte- 
nance of  billboards  in  that  city,  is  unconsti- 
tutional. 

This  section  is  as  follows: 

"707.  Frontage  consents  required.  It  shall 
be  unlawful  for  any  person,  firm  or  corpora- 
tion to  erect  or  construct  any  billboard  or 
signboard  in  any  block  on  any  public  street 
in  which  one-half  of  the  buildings  on  both 
sides  of  the  street  are  used  exclusively  for 
residence  purposes  without  first  obtaining  the 
consent  in  writing  of  the  owners  or  duly 
authorized  agents  of  said  owners  owning  a 
majority  of  the  frontage  of  the  property  on 
both  sides  of  the  street  in  the  block  in  which 
such  billboard  or  signboard  [528]  is  to  be 
erected,  constructed  or  located.  Such  writ- 
ten consents  shall  be  filed  with  the  Commis- 
sioner of  Buildings  before  a  permit  shall  be 
issued  for  the  erection,  construction  or  loca- 
tion of  such  billboard  or  signboard." 

The  plaintiff  in  error  expressly  concedes 
in  this  court  that  it  is  within  the  police 
power  of  the  City  of  Chicago  to  exercise 
within  the  city  limits  a  reasonable  regula- 
tion and  control  over  the  construction  and 
maintenance  of  billboards  and  other  similar 
structures.  But  it  is  contended  that  the  sec- 
tion quoted  is  in  terms  "an  arbitrary,  unre- 
strained" exercise  of  power  which,  if  given 
effect,  could  be  used  without  any  regard  "to 
the  safety,  health,  morals,  comfort  or  wel- 
fare of  the  public"  and  that  it  therefore  of- 
fends against  the  Fifth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  Unit- 
ed States. 

Obviously,  claims  made  under  tlie  Fifth 
Amendment  need  not  be  considered,  Living- 
ston V.  Moore,  7  Pet.  469,  551,  8  U.  S.  (L. 
ed.)  751;  Ohio  v.  DoUison,  194  U.  S.  445. 
24  S.  Ct.  703,  48  U.  S.  (L.  ed.)  1062,  and 
there  remains  only  the  question  whether  the 
ordinance,  if  enforced,  would  work  "a  de- 
nial to  the  plaintiff  in  error  of  the  equal 
protection  of  the  laws"  or  would  "deprive  it 
of  its  property  without  due  process  of  law." 

The  claimed  infirmity  in  the  ordinance  con- 
sists in  the  requirement  that  before  any  bill- 
board or  signboard  of  over  twelve  square  feet 
in  area  may  be  erected  in  any  block  in  which 
one-half  of  the  buildings  are  used  exclusively 
for  residence  purposes  the  owners  of  a  ma- 
jority of  the  frontage  of  the  property  on  both 
sides  of  the  street  in  such  block  shall  con- 
sent in  writing  thereto.  This,  it  is  claimed, 
is  not  an  exercise  by  the  city  of  power  to 
regulate  or  control  the  construction  and 
maintenance  of  billboards,  but  is  a  delega- 
tion of  legislative  power  to  the  owners  of  a 
majority  of  the  frontage  of  the  property  in 
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the  block  "to  subject  the  use  to  be  made  of 
their  property  by  the  minority  owners  of 
property  in  such  block  to  the  whims  and 
<mprices  of  their  neighbors." 

[529]  The  Supreme  Court  of  the  State  of 
Illinois  Bustaineid  the  validity  of  the  ordi- 
nance in  an  opinion  (267  Illinois  344)  which 
declares  that  the  act  of  the  legislature  of 
that  State,  passed  in  1912,  Hurd's  Stat.  1913, 
«.  24,  par.  696,  is  a  clear  legislative  declara- 
tion that  the  subject  of  billboard  advertising 
ahall  be  subject  to  municipal  control. 

It  is  settled  for  this  court  by  this  decision 
that  the  ordinance  assailed  is  within  the 
scope  of  the  power  conferred  on  the  City  of 
Chicago  by  the  legislature,  that  it  is  to  be 
treated  as  proceeding  from  the  law-making 
power  of  the  State,  and  that,  therefore,  it  is 
a  valid  ordinance  unless  the  record  shows  it 
to  be  clearly  unreasonable  and  arbitrary. 
Reinman  v.  Little  Rock,  237  U.  S.  171,  35 
S.  a.  611,  59  U.  S.   (L.  ed.)   900. 

Upon  the  question  of  the  reasonableness 
of  the  ordinance,  much  evidence  was  intro- 
duced upon  the  trial  of  the  case,  from  which 
the  Supreme  Court  finds  that  fires  had  been 
started  in  the  accumulation  of  combustible 
material  which  gathered  about  such  bill* 
boards;  that  offensive  and  insanitary  accu- 
mulations are  habitually  found  about  them, 
and  that  they  afford  a  convenient  conceal- 
ment and  shield  for  immoriil  practices,  and 
for  loiterers  and  criminals.  As  bearing  upon 
the  limitation  of  the  requirement  of  the  sec- 
tion to  blocks  "used  exclusively  for  residence 
purposes,''  the  court  finds  that  the  trial 
court  erroneously  refused  to  allow  testimony 
to  be  introduced  tending  to  show  that  resi- 
dence sections  of  the  city  did  not  have  as 
fall  police  or  fire  protection  as  other  sections 
have,  and  that  the  streets  of  such  sections 
are  more  frequented  by  unprotected  women 
and  children  than,  and  are  not  so  well  light- 
ed as,  other  sections  of  the  city  are,  and 
that  most  of  the  crimes  against  women  and 
children  are  offenses  against  their  persons. 

Neglecting  the  testimony,  which  was  ex- 
cluded by  the  trial  court,  there  remains  sufb-, 
cient  to  convincii^ly  show  the  priority  of 
putting  billboards,  as  distinguished  from 
buildings  and  fences,  in  a  class  by  themselves, 
St.  Louis  [530]  Gunning  Advertising  Co.  ▼. 
St.  Louis,  235  Mo.  99,  137  S.  W.  929,  and 
to  justify  the  prohibition  against  their  erec- 
tion in  residence  districts  of  a  city  in  the 
interest  of  the  safety,  morality,  health  and 
decency  of  the  community. 

The  claim  is  palpably  frivolous  that  the 
validity  of  the  ordinance  is  impaired  by  the 
provision  that  such  billboards  may  be  erected 
in  such  districts  as  are  described  if  the  con- 
sent in  writing  is  obtained  of  the  owners  of 
a  majority  of  the  frontage  on  both  sides  of 
the  street  in  any  block  in  which  such  bill- 
board is  to  be  erected.    The  plaintiff  in  error 


cannot  be  injured,  but  obviously  may  be 
benefited  by  this  provision,  for  without  it  the 
prohibition  of  the  erection  of  such  billboards 
in  such  residence  sections  is  absolute.  He 
who  is  not  injured  by  the  operation  of  a  law 
or  ordinance  cannot  be  said  to  be  deprived 
by  it  of  either  constitutional  right  or  of 
property.  Tyler  v.  Judges  of  Registration, 
179  U.  8.  405,  21  S.  Ct.  206,  45  U.  S.  (L. 
ed.)  252;  Plymouth  Coal  Co.  v.  Pennsylva- 
nia, 232  U.  S.  631,  34  S.  Ct.  359,  58  U.  S. 
(Lt.  ed.)  713.  To  this  we  may  add  that  such 
a  reference  to  a  neighborhood  of  the  pro- 
priety of  having  carried  on  within  it  trades 
or  occupations,  which  are  properly  the  sub- 
ject of  regulation  in  the  exercise  of  the  po- 
lice power,  is  not  uncommon  in  laws  which 
have  been  sustained  against  every  possible 
claim  of  unconstitutionality,  such  as  the 
right  to  maintain  saloons,  Swift  v.  People, 
162  111.  534,  44  N.  E.  528,  33  L.R.A.  470, 
and  as  to  the  location  of  garages.  People  v. 
Ericsson,  203  111.  368,  Ann.  Cas.  1915C  183, 
105  N.  E.  315,  L.R.A.1915D  607.  Such  treat- 
ment is  plainly  applicable  to  offensive  struc- 
tures. 

The  principles  governing  the  exercise  of  the 
police  power  have  received  such  frequent  ap- 
plication and  have  been  so  elaborated  upon 
in  recent  decisions  of  this  court,  concluding 
with  Armour  v.  North  Dakota,  240  U.  S. 
610,  514,  Ann.  Cas.  1916D  548,  36  S.  Ct.  440, 
60  TJ.  S.  (L.  ed.)  771,  that  further  discussion 
of  them  would  not  be  profitable,  especially 
in  a  case  falling  as  clearly  as  this  one  does 
within  their  scope.  We  therefore  content 
ourselves  with  saying  that  while  this  court 
has  refrained  from  any  attempt  to  define 
with  precision  the  limits  of  the  police  [531] 
power,  yet  its  disposition  is  to  favor  the 
validity  of  laws  relating  to  matters  complete- 
ly within  the  territory  of  the  State  enacting 
them  and  it  so  reluctantly  disagrees  with 
the  local  legislative  authority,  primarily  the 
judge  of  the  public  welfare,  especially  when 
its  action  is  approved  by.  the  highest  court 
of  the  State  whose  people  are  directly  con- 
cerned, that  it  will  interfere  with  the  action 
of  such  authority  only  when  it  is  plain  and 
palpable  that  it  has  no  real  or  substantial 
relation  to  the  public  health,  safety,  morals, 
or  to  the  general  welfare.  Jacobson  v.  Mas- 
sachusetts, 197  U.  S,  11,  20,  3  Ann.  Cas.  765, 
25  S.  Ct.  358,  49  U.  S.  (L.  ed.)  643.  And 
this,  for  the  reasons  stated,  cannot  be  said 
of  the  ordinance  which  we  have  here. 

The  plaintiff  in  error  relied  chiefiy  upon 
Eubank  v.  Richmond,  226  U.  S.  137,  Ann. 
Cas.  1914B  192,  33  S.  Ct.  76,  42  L.R.A.(N.S.) 
1123.  As  sufficient  distinction  between  the  or- 
dinance there  considered  and  the  one  at  bar 
is  plain.  The  former  left  the  establishment 
of  the  building  line  untouched  until  the  lot 
owners  should  act  and  then  made  the  street 
committee    the    m<sre   automatic    register    of 
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that  action  aad  gave  to  it  the  effect  of  law. 
The  ordinance  in  the  case  at  bar  absolutely 
prohibits  the  erection  of  anj  billboards  in 
the  blocks  designated,  but  permits  this  pro- 
hibition to  be  modified  with  the  consent  of 
the  persons  who  are  to  be  most  affected  by 
such  modification.  The  one  ordinance  permits 
two-thirds  of  the  lot  owners  to  impose  re- 
strictions upon  the  other  property  in  the 
block,  while  the  other  permits  one-half  of  the 
lot  owners  to  remove  a  restriction  from  the 
other  property  owners.  This  is  not  a  dele- 
gation of  legislative  power,  but  is,  as  we 
have  seen,  a  familiar  provision  affecting  the 
enforcement  of  laws  and  ordinances. 

It  results  that  the  judgment  of  the  Su- 
preme Court  of  Illinois  will  be 

Affirmed. 

Dissenting:    Mr.  Justice  McKenna. 


NOTE. 

The  reported  case  holds  that  a  municipal 
ordinance  prohibiting  the  erection  of  bill- 
boards is  a  legitimate  exercise  of  the  police 
power,  and  that  no  invalidating  discrimina- 
tion is  introduced  into  such  a  prohibition  by 
its  restriction  to  residential  streets.  To  a 
contention  that  the  validity  of  such  an  ordi- 
nance is  impaired  by  a  provision  for  the 
erection  of  billboards  by  the  consent  of  a 
majority  of  the  property  owners  on  any  block 
the  court  responds  that  since  that  proviso 
works  no  injury  to  a  person  complaining  of 
the  general  prohibition  such  a  person  is  de- 
prived of  no  constitutional  right  thereby. 
The  reported  case  affirms  the  decision  in 
Thomas  Cusack  Co.  v.  Chicago,  267  111.  344, 
Ann.  Cas.  1916C  488,  108  N.  E.  340,  and  the 
earlier  cases  discussing  the  municipal  regu- 
lation of  billboards  and  signs  are  collated 
in  the  note  to  that  case  as  reported  in  Ann. 
Cas.  1916C  488,  and  the  earlier  notes  to 
Chicago  V.  Gunning  System,  2  Ann.  Cas.  802; 
Slate  V.  Whitlock,  16  Ann.  Cas.  765;  Ex  p. 
Savage,  Ann.  Cas.  191 3D  951;  and  Varney  ▼. 
Williams,  132  Am.  St.  Rep.  88. 


COH£K 

v. 

TVTF, 


Delaware  Supreme  Court — ^April  21,  1913. 


4  Boyce   (Del.)    18S;  80  All.  S3S, 


Jiidgmenta  —  Lien  —  Dnratloa. 

The  lien  of  a  judjonent,  the  debt  secured 
by  which   is  due  and  payable  at  its  date, 


though  against  the  personal  representative 
of  a  decSent,  not  beiiig  extended  by  Bcire 
facias  or  otherwise  within  the  10  years  lim- 
ited, by  Rev.  Code  1852,  amended  to  1893,  p. 
814  (19  Del.  Laws,  c.  778),  for  its  existence, 
expires  at  the  end  of  such  time,  and  not  being 
thereafter  revived,  no  longer  exists. 

Exeontors  and  Adntiaiatratora  «-  Sale 
of  liands  —  Time  for  Appllcatloia. 

Though  the  common -law  presumption,  from 
lapse  of  20  years,  that  a  judgment  has  been 
paid,  may  be  rebutted  in  scire  facias  proceed- 
ings instituted  after  the  presumption  has 
attached,  and  though  no  statute  limits  the 
time  within  which  an  administrator  may  ap- 
ply for  and  be  allowed  an  order  to  sell  lands 
to  pay  judgment  creditors  of  deceased,  he  will 
in  no  case  be  granted  an  order  to  sell  lands 
for  payment  of  debts  after  the  time  limited 
by  statute  for  recovery  thereon,  or  after  the 
tune  when  by  the  common  law  the  debts  are 
presumed  to  be  paid. 

[See  note  at  end  of.  this  case.] 

JndsBienta  — ■  Iiien  —  Revival  after  Ex* 
piration  «-  Bislita  of  lateiim  Par- 
oHaser. 

19  Del.  Laws,  c  778,  §  4,  providing  that 
when  the  lien  of  a  judgment  is  lost  or  inter- 
rupted, and  it  is  thereafter  revived  by  scire 
facias  it  shall  not  "affect  any  prior  bona  fide 
purchaser  from  such  (in  the  original  judg- 
ment) defendant  or  terre-tenant,''  means  a 
purchaser  from  such  defendant  "or  from**  a 
terre-tenant,  and  so  protects  a  purchaser 
from  the  deviseee  of  the  original  defendant. 


A  bona  fide  purchaser  from  a  devisee  of 
a  judgment  defendant  being,  by  provision  of 
19  Del.  I^ws,  c.  778,  §  4,  not  "in  any  manner 
affected"  by  the  lien  of  the  judgment,  after 
being  lost,  being  revived  by  scire  facias,  90 
that  the  land  cannot  t>e  reached  by  proceed- 
ings directly  on  the  judgment,  it  for  the  sane 
reason  cannot  be  reached  by  an  order  of  the 
orphans'  court  to  sell  lands  to  pay  the  judg- 
ment of  the  deceased  judgment  defendant. 

Error  to  Superior  Court,  New  Castle 
county. 

Action  by  Simon  Tuff,  plaintiff,  against 
Hary  Cohen,  defendant.  Judgment  for  plain- 
tiff, after  hearing  on  agreed  statement  of 
facts.  Defendant  brings  error.  Tlie  facts 
are  stated  in  the  opinion.    AFFiRiaiD. 

Hou?ell  B,  England  for  plaintiff  in  error. 
Robert  H.  Richatds  and  Aaron  Finger  for 
defendant  in  error. 

[192]  WooLEfir,  J. — This  case  was  sub- 
mitted to  the  court  below  for  its  opinion  upon 
an  agreed  state  of  facts.  The  case  as  stated 
discloses  that  Simon  Tuff,  the  plaintiff  below, 
agreed  to  sell  to  Harry  Cohen,  the  defendant 
below,  a  certain  piece  of  land  situate  in  New 
Castle  County,  State  of  Delaware,  and  to 
convey  to  him  a  fee  simple  title  thereto,  dear 
of  all  liens  and  incumbrances;  that  there  ap- 
pear  upon  the   dockets   of  this  court   four 
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judgments  against  one  Joseph  M.  Pusejr,  en- 
tered either  directly  against  him  or  against 
his  personal  representative,  upon  difTerent 
dates  in  the  years  1889,  1890,  and  1^91, 
which  remain  open  and  unsatisfied;  that 
Joseph  M.  Pusey  was  a  predecessor  to  the 
plaintiff  below  in  the  title  to  the  lands  agreed 
to  be  sold,  upon  which  the  four  mentioned 
judgments  were  liens  for  periods  of  ten  years 
each  from  their  respective  dates  of  entry; 
that  the  debts  secured  by  the  judgments  were 
due  and  payable  upon  the  dates  upon  which 
they  were  entered;  that  title  to  the  land 
in  question  passed  by  devise  from  the  said 
Joseph  M.  Pusey,  incumbered  with  the  liens 
of  the  said  judgments,  and  ultimately  became 
vested  in  the  plaintiff  below;  that  while  let- 
ters testamentary  were  granted  upon  the 
estate  of  Joseph  M.  Pusey,  no  publication 
thereof  was  made,  no  inventory  of  the  estate 
vas  filed  and  no  account  was  passed  by  his 
executrix ;  and  that  as  the  judgments  against 
Joseph  M.  Pusey  were  not  paid  out  of  his 
estate,  of  which  the  real  estate  in  question 
was  a  part,  the  defendant  below  declined  to 
accept  title  to  and  pay  for  the  land  as  he 
agreed  to  do,  upon  the  contention,  first y  that 
the  land  is  still  incumbered  by  the  liens  of 
the  said  judgments,  and,  second,  that  the  land 
is  still  liable  for  the  payment  of  the  debts 
secured  [193]  thereby.  The  questions  of  law 
submitted  for  the  opinion  of  the  court,  there- 
fore, are  whether  or  not  the  said  judgments 
are  ''now  liens  upon  said  lot,  piece  or  parcel 
of  land"  and  whether  ''the  same  is  not  liable 
to  be  taken  for  the  payment  of  said  judg- 
ments." 

Disposing  first  of  the  question  first  sub- 
mitted, we  find  that  all  of  the  judgments  were 
entered  at  periods  more  than  ten  years  ago, 
that  the  several  debts  secured  by  these  judg- 
ments were  due  and  payable  at  their  respec- 
tive dates  of  entry,  that  the  lien  of  none  of 
tliem  has  been  extended  by  scire  facias  or 
otherwise  within  the  period  of  ten  years  from 
its  date  of  entry  nor  revived  at  any  period 
thereafter,  and  therefore  we  are  clearly  of 
opinion  that  by  virtue  of  the  statute  (Rev. 
Code,  814;  Chapter  778,  Volume  19,  Laws  of 
Delaware)  limiting  the  liens  of  judgments  of 
certain  classes  to  ten  years  and  generally 
known  as  the  ten-year  lien  law,  the  lien  of 
each  of  these  judgments  was  lost  ten  years 
from  the  date  of  its  entry  and  that  these 
judgments  are  not  "now  liens  upon  the  said 
lot,  piece  or  parcel  of  land"  in  question. 

The  general  proposition  of  law  involved  in 
the  second  and  important  question  is  whether 
the  real  estate  of  a  decedent  may  be  reached 
in  the  possession  of  his  heir  or  devisee  or 
their  grantees,  and  be  subjected  to  the  pay- 
ment of  his  debts  at  all  times  after  his 
disease,  and  if  not,  then  within  what  time; 
or  considered  with  reference  to  the  specific 
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facts  stated  in  this  case,  the  question  for  deci- 
sion is  whether  the  particular  real  estate  of 
the  deceased  is  still  liable  for  the  payment  of 
certain  judgment  debts  of  the  deceased  not- 
withstanding the  liens  thereof  are  lost. 

To  determine  this  question  consideration 
must  be  given  first  to  the  character  and  legal 
status  of  the  judgments  upon  which  recovery 
might  be  attempted,  and  second  to  the  pro- 
cedure by  which  such  attempt  might  be  made. 

The  judgments  have  not  only  lost  their 
liens  by  force  of  the  ten-year  lien  law,  but 
by  force  of  the  common-law  presumption  of 
payment  after  twenty  years,  which  prevails 
in  this  state  in  lieu  of  any  statute  of  limita- 
tion upon  this  class  of  record  debts,  the  judg- 
ments, having  been  entered  more  than  twenty 
years  ago  and  the  debts  secured  by  them 
being  more  than  twenty  years  overdue,  are 
in  law  also  presumed  to  be  paid  and  satisfied. 
This  presumption,  [194]  however,  maybe  re- 
butted in  scire  facias  proceedings  instituted 
after  the  presumption  has  attached,  and  if 
rebutted,  the  judgments  regain  their  force  as 
judgment  obligations.  While  this  has  not 
been  done  upon  any  of  the  judgments  named, 
the  legal  possibility  of  it  being  done  still 
keeps  alive  the  question  of  the  ultimate  lia- 
bility of  the  decedent's  land  for  the  payment 
of  these  judgment  debts.  Tlie  possible  revival 
of  the  judgment  obligations,  by  removal  of 
the.  presumption  of  their  payment,  suggests 
the  further  question  whether  after  such  re- 
vival, the  judgment  creditors  may  reach  the 
land  of  the  judgment  debtor  for  the  payment 
of  the  judgment  debts,  either  by  sale  thereof 
under  an  order  of  the  Orphans'  Court  for  the 
sale  of  the  decedent's  land  to  pay  his  debts, 
directed  to  an  administrator  appointed  at 
the  behest  of  the  judgment  creditors  for  that 
purpose,  or  by  sale  of  the  decedent's  land  in 
the  possession  of  his  heirs,  devisees  or  their 
grantees,  by  execution  process  issued  directly 
on  the  judgments  themselves. 

It  is  a  general  principle  of  law  that  the 
estate  of  a  decedent,  both  real  and  personal, 
is  liable  for  the  payment  of  his  debts,  and 
the  rights  of  creditors  therein  constitute  a 
species  of  lien.  In  the  absence  of  statutory 
or  decisional  law  to  the  contrary,  of  which 
there  is  none  in  this  state,  it  haa  been  thought 
that  resort  to  thife  liability  might  be  had  at 
any  time  and  the  creditor's  right  thereto  ex- 
tends through  all  time.  But  the  same  prin- 
ciples of  law  that  recognize  the  existence  of 
such  a  lien,  and  of  such  a  liability,  further 
recognize  that  the  lien  may  be  lost  or  the 
liability  discharged  by  neglect  to  enforce  the 
one  or  to  resort  to  the  other.  In  this  regard, 
courts  have  applied  statutes  of  limitation  to 
belated  procedures  either  in  probate  courts  or 
other  courts  when  appropriate  statutes  ex- 
isted, and  when  none  existed,  as  in  this 
jurisdiction,  they  have  uniformly  applied  the 
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rule  that  the  procedure  must  be  instituted 
within  a  reasonable  time,  otherwise  the  lien 
is  lost  and  the  decedent's  land  is  freed.  The 
difficulty  is  in  determining  just  what  consti- 
tutes a  reasonable  time  within  which  the 
creditor  may  exert  his  right  and  after  which 
the  decedent's  land  cannot  be  reached  in  the 
hands  of  the  heir  or  devisee. 

The  question  seems  to  have  arisen  almost 
uniformly  in  probate  courts,  where,  in  re- 
vived administrations,  applications  have 
[195]  been  made  for  leave  to  sell  lands  of  the 
decedent  to  pay  his  debts,  and  in  those  courts 
or  in  the  courts  reviewing  their  decisions  the 
reasonableness  of  the  time  within  which  the 
application  is  made,  has  been  determined  by 
applying  by  analogy  some  statute  of  limita- 
tion that  is  deemed  to  be  appropriate  to  the 
equities  of  the  case.  In  Ricard  v.  Williams, 
7  Wheat.  61,  5  U.  S.  (L.  ed.)  398,  Mr.  Jus- 
tice Story,  in  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  de- 
scribed with  great  force  and  just  coloring  the 
Incalculable  mischiefs  and  the  intolerable  in- 
justice of  suffering  a  secret  lien  of  a  creditor 
to  be  called  into  action  at  any  distance  of 
time,  to  avoid  which  the  court  held  that  if 
the  right  to  resort  to  the  land  of  a  deceased 
debtor  is  not  exerted  within  a  reasonable 
time,  it  is  to  be  deemed  waived  or  extin- 
guished, and  ruled  that  by  analogy  to  the 
statute  of  the  State  of  Connecticut  in  which 
state  the.  case  arose,  limiting  the  right  of 
entry  into  lands  to  fifteen  years,  an  applica- 
tion for  an  order  to  sell  lands  to  pay  debts 
after  that  period,  was  made  at  an  unreason- 
able time  and  would  not  be  allowed.  Sumner 
V.  Child,  2  Conn.  607;  Wooster  v.  Hunts 
Lyman  Iron  Co.  38  Conn.  266,  260;  Porter  v. 
Cocke,  Peck  (Tenn.)  28;  Roth  v.  Holland,  56 
Ark.  633,  20  S.  W.  621,  36  Am.  St.  Rep.  126. 

The  courts  of  other  jurisdictions  have  held 
by  analogy  to  their  statutes  limiting  the 
liens  of  judgments  to  ten  years,  that  an 
application  for  such  an  order  made  after  that 
period  is  made  at  an  unreasonable  time  (Mc- 
Coy V.  Morrow,  18  111.  619,  68  Am.  Dec.  578; 
Unknown  Heirs  v.  Baker,  23  111.  484;  State 
V.  Probate  Ct.  40  Minn.  296,  41  N.  W.  1033)  ; 
and  still  others  have  fixed  four  years  as  the 
limit  of  a  reasonable  time  by  analogy  to  the 
statutes  of  those  jurisdicticms  which  limit  a 
right  of  action  against  an  administrator  to 
four  years  (In  re  Allen,  16  Mass.  68;  Smith 
V.  Dutton,  16  Me.  312;  Heath  v.  Wells,  6 
Pick.   (Mass.)   142,  16  Am.  Dec.  383). 

Another  jurisdiction,  by  analogy  to  the 
rules  of  Massachusetts  and  Maine,  at  onetime 
limited  the  right  to  one  year  after  the  final 
settlement  of  the  accounts  of  the  administra- 
tion (Dorman  v.  Lane,  1  Gilman  (111.)  143)  ; 
while,  in  New  York,  Chancellor  Kent  held 
that  the  right  should  be  restricted  to  the  year 
of  administration  (Mooers  v.  White,  6  Johns. 
Ch.  [N.  Y.]  360,  386,  387). 


[196]  While  in  the  absence  of  statutes,  it 
is  impossible  to  define  what  in  every  case  is 
a  reasonable  time  within  which  an  adminis- 
trator may  apply  for   and  obtain   an   order 
to  sell  lands  to  pay  debts,  certainly   in  any 
case  a  delay  after  a  right  of  action  has  ac- 
crued upon  a  debt  for  the  payment  of  which 
the  order  to  sell  lands  is  sought,  for  a  period 
of  time  greater  than  the  period  within  which,, 
by   the   statute   of   limitations,   the   creditor 
himself  might  have  recovered  on  the  debt  by 
an  action  at  law,  or  a  delay  for  a  period  of 
time  greater  than  the  period,  after  which,  by 
the    common-law    presumption    of    payment, 
the  debt  is  presumed  to  be  paid,  is  an  un- 
reasonable delay,  and  an  application  for  an 
order  to  sell  the  decedent's  land  to  pay  such 
a  debt  is  made  at  an  unreasonable  time.     If 
a  creditor  has  a  demand  against  a  decedent's 
estate,  whether   it  be  upon  a  book  account, 
upon    an    instrument   under   hand,   upon   an 
instrument  under   seal,  or,  as  in  this  case, 
upon  a  record  judgment  of  the  class  which 
embraces  those  here  under  consideration,  for 
the  payment  of  any  one  of  which  the  land 
of  the  decedent  is  ultimately  liable,  and  if  he 
does  not  resort  to  one  or  more  of  the  several 
remedies  afforded  him  by  the  law  to  subject 
the  decedent's   land   to  the  payment  of  his 
debt   within   the   particular   period    of   time 
limited  by  the  statute  for  proceedings  at  law 
upon  demands  of  the  class  in  which  his  de- 
mand is  included,  or  within  the  time,  when 
by  equally  positive  law,  the  debt  is  presumed 
to  be  paid,  he  cannot  complain   if  the  law 
finds  that  the  equities  of  others  outweigh  the 
rights  that  were  his,  and  if  the  law  holds  that 
the  administrator  of  a  deceased  debtor  is  not 
allowed  to  do  for  the  benefit  of  a  tardy  cred- 
itor, more  than,  under  the  law,  the  creditor 
can  do  for  himself.    Upon  principles  of  plain 
justice,  an  administrator  should  not  be  "per- 
mitted to  obtain  an  order  for  the  sale  of  the 
real    estate,    as    to    debts    which    would   be 
barred  at  that  time  by  a  plea  of  the  statute 
of  limitations;    and   the  reason   is  that  the 
heir,  or  other  owner  of  the  real  estate,  is  en- 
titled to  the  benefit  of  that  plea,"  and  an 
order    to '  sell    the    land    would   deprive  him 
of  it.    Mooers  v.  White,  6  Johns.  Ch.  (N.  Y.) 
360,  386. 

As  there  is  no  statute  in  this  state  limiting 
the  time  within  which  an  administrator  mar 
apply  for  and  be  allowed  an  order  to  [197 J 
sell  lands  to  pay  debts  to  judgment  creditors, 
we  hold,  if  not  by  analogy  to  the  statute  of 
this  state  limiting  the  right  of  entry  into 
lands,  with  respect  to  the  principle  of  the 
application  of  which  Chancellor  Kent  in 
Mooers  v.  White,  supra,  disagreed  with  Jus- 
tice Story  in  Ricard  v.  Williams,  supra,  then 
certainly  by  analogy  to  the  common-law  pre- 
sumption of  payment  after  twenty  years, 
which  is  the  law  of  this  state,  that  the  cred- 
itors in  the  judgments  recited  in  this  case^ 
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by  delaying  for  more  than  twenty  years  to 
resort  to  the  land  which  was  liable  for  the 
payment  of  their  judgment  debts  after  their 
rights  to  proceed  thereon  in  various  ways 
had  accrued,  have  waited  an  unreasonable 
time  and  have  forfeited  their  right  to  have 
Bold  by  order  of  Orphans'  Court  for  the  pay- 
ment of  their  judgment  debts,  the  decedent's 
land,  whether  it  be  in  the  possession  of  the 
devisee  or  of  her  grantee. 

This  conclusion  has  been  reached  upon 
broad  principles  applicable  generally  to  any 
case  where  there  has  been  a  delay  in  applying 
for  an  order  to  sell  lands  to  pay  debts  for  a 
greater  time  than  the  time  limited  by  statute 
for  recovery  thereupon  by  actions  at  law, 
or  for  a  time  greater  than  that  after  which, 
by  the  common  law,  the  debts  are  presumed 
to  be  paid.  But  it  must  not  be  understood 
that  the  rule  here  stated  upon  general  prin- 
ciples is  the  only  rule  or  principle  governing 
the  discretion  of  the  court  in  considering  an 
application  for  an  order  to  sell  lands  to  pay 
debts,  for  it  may  readily  be  conceived  that 
circumstances  of  the  case  and  some  law  relat- 
ing particularly  to  those  circumstances  would 
greatly  affect  the  right  and  shorten  the  time 
within  which  the  order  for  a  sale  of  the  de- 
cedent's lands  may  be  made,  and  such,  indeed, 
is  the  situation  in  the  case  now  under  con- 
sideration. 

In  order  to  determine  whether  an  executor 
of  Joseph  M.  Pusey  has  lost  the  right  to 
obtain  an  order  to  sell  the  land  of  his  de- 
ceased defendant,  for  the  benefit  of  his  four 
judgment  creditors,  even  before  their  judg- 
ments were  presumed  by  the  lapse  of  twenty 
years  to  be  paid,  and  in  order  to  determine 
with  finality  the  question  whether  the  land 
that  was  a  part  of  the  estate  of  Joseph  M. 
Pusey  "is  not  liable  (now  or  in  the  future) 
to  be  taken  for  the  payment  of  said  (four) 
judgments,"  it  becomes  necessary  next  to 
consider  the  present  right  of  the  plaintiffs  in 
the  judgments  to  [198]  proceed  thereon  to 
execution  and  sale  of  the  defendant's  land, 
which  in  the  devolution  of  title  has  passed 
from  the  defendant  to  his  devisee  and  through 
her  to  the  plaintiff  below,  a  bona  fide  pur- 
chaser. 

To  this  end  it  becomes  necessary  to  again 
advert  to  the  legal  status  of  the  judgments. 

These  for  judgments  were  entered  upon 
different  dates  in  the  years  1889,  1890,  and 
1891,  being  dates  sufficiently  close  to  one  an- 
other and  sufficiently  remote  from  the  present 
to  bring  each  alike  under  the  same  rules  of 
law.  They  were  each  due  and  payable  when 
entered  and  when  entered  they  were  each 
liens  upon  the  land  of  Joseph  M.  Pusey. 

At  any  time  during  ten  years  next  follow- 
ing their  dates  of  entry,  the  lands  upon  which 
the  judgments  were  liens  could  have  been  sold 
under  execution  process  issued  thereupon,  but 
as  no  resort  was  made  to  this  process,  and 
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as  the  liens  were  not  renewed  or  continued 
by  agreement  or  sctre  faoias  proceeding  with- 
in the  said  terms  of  ten  years,  the  lien  of  each 
judgment  was  lost  ten  years  after  it  was 
entered.  Though  the  judgments  had  then 
lost  their  liens,  which  are  but  one  of  the 
characteristics  of  judgments  of  this  class, 
they  still  reniained  obligations  of  record 
against  Joseph  M.  Pusey,  and  continued  such 
until  upon  the  expiration  of  twenty  years 
from  their  respective  dates  of  entry,  nothing 
in  the  meantime  having  been  done  to  re-estab- 
lish their  liens  or  to  continue  their  existence^ 
they  were,  by  force  of  the  common-law  rule^ 
presumed  to  have  been  paid  and  satisfied. 

This  presumption  of  payment  after  twenty 
years,  however,  may  be  rebutted  in  scire 
facias  proceedings  thereafter  instituted,  and 
the  judgments  be  re-established  as  obligations 
against  the  defendant.  But  would  the  re- 
establishment  of  these  judgments  as  record 
obligations  also  re-establish  the  lost  liens 
thereof  and  refasten  them  upon  the  land  of 
the  defendant  in  the  possession  of  his  devisee 
or  of  her  grantee?    That  is  the  question. 

If  the  land  in  question  had  remained  in  the 
possession  of  the  devisee  of  the  judgment  debt- 
or after  the  expiration  of  twenty  years,  and 
scire  facias  proceedings  were  thereafter  in- 
stituted against  her  as  terre-tenant,  we  hold^ 
upon  the  principles  of  law  [199]  applied  by 
analogy  in  the  earlier  consideration  of  this 
subject,  that  the  liens  of  the  judgments  would 
not  have  been  revived  against  the  land  in  her 
possession,  and  that  upon  principle  the  judg- 
ment creditors  would  have  had  no  greater 
right  to  reach  the  land  of  the  decedent  in  her 
possession  by  execution  process  than  by  pro- 
ceedings in  Orphans'  Oourt  for  an  order  to 
sell  lands  to  pay  debts.  But  it  appears  from 
the  record  that  the  devisee  of  the  deceased 
judgment  debtor,  who  by  the  devise  became 
terre-tenant,  alienated  the  land  in  question  to 
a  bona  fide  purchaser  for  value  on  the  seven- 
teenth day  of  July,  1901,  at  which  time  the 
liens  of  all  the  judgments  had  been  lost  by 
force  of  the  ten -year  lien  law,  the  last  lien 
being  lost  about  a  month  before  the  convey- 
ance. With  respect  to  a  conveyance,  made 
after  a  lien  is  lost,  even  while  the  judgment 
remains  as  an  obligation,  and  before  that 
obligation  is  presumed  by  the  lapse  of  twenty 
years  to  be  paid,  there  is  a  statute  that  es- 
tablishes the  law.  It  is  provided  by  Section 
4,  c.  778,  Volume  19,  Laws  of  Delaware,  be- 
ing a  section  of  the  ten-year  lien  law,  that 
"in  case  the  lien  upon  real  estate  of  any  judg- 
ment for  the  recovery  of  money  .  .  .  shall 
be  lost  or  interrupted  .  .  .  and  the  said 
judgment  shall  thereafter  be  revived  by  scire 
faciaSf  the  same  when  so  revived  shall  be  a 
lien  upon  the  real  estate  of  the  defendant  or 
defendants  in  the  original  judgment,  .  .  . 
from  the  time  of  such  revival,  but  such  lien 
shall   not  relate  back,   nor   shall   it   in   any 
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manner  affect  any  prior  bona  fide  purchaser, 
or  mortgagee  from  or  judgment  creditor  of 
such  defendant  or  defendants  or  terre-tenant 
or  terre-tenants." 

The  meaning  of  this  provision  of  the  law 
in  its  relation  to  the  facts  of  this  case,  and 
with  reference  to  the  use  of  the  words  "or 
terre-tenant  or  terre-tenants,"  is  that  when 
the  lien  of  a  judgment  is  lost  or  interrupted, 
and  it  is  thereafter  revived  by  scire  facias, 
it  shall  not  "affect  any  prior  bona  fide  pur- 
chaser .  .  .  from  such  defendant,"  or  from 
any  "terre-tenant  or  terre-tenants."  The  dev- 
isee of  the  deceased  defendant  was  a  terre- 
tenant.  She  took  the  land  by  devise,  incum- 
bered with  the  liens  of  all  four  judgments. 
These  liens  had  all  been  lost  by  June  of  1901, 
and  in  July  of  1901  she  conveyed  the  land  to 
a  bona  fide  purchaser.  If  [200]  the  liens  of 
these  judgments  had  been  revived  or  been 
attempted  to  be  revived  between  the  date  of 
her  conveyance  and  the  dates  at  which  the 
judgments  were  presumed  to  be  paid,  the 
liens  as  revived  would  not  have  reached  or 
"in  any  manner  affected"  the  land  in  tlie  pos- 
session of  the  purchaser,  who  after  the  liens 
were  lost  and  before  they  were  revived  had 
acquired  title  thereto  from  the  terre-tenant. 
As  the  land  of  the  deceased  defendant  could 
not  thus  have  been  reached  in  the  possession 
of  the  bona  fide  purchaser  by  scire  faxnas  pro- 
ceedings begun  before  the  expiration  of  twen- 
ty years  from  the  entry  of  the  judgments, 
then  clearly  it  cannot  thereafter  be  reached 
in  his  possession  or  in  the  possession  of  his 
grantee;  and  if,  because  of  this  particular 
provision  of  the  ten-year  lien  law,  protecting 
bona  fide  purchasers  from  terre-tenants  after 
liens  are  lost,  the  land  of  the  deceased  de- 
fendant cannot  be  reached  by  proceedings 
directly  upon  the  judgments,  then  for  the 
same  reason  it  cannot  be  reached  in  Orphans' 
Court  by  an  order  to  sell  lands  to  pay  the 
debts  of  the  same  judgments. 

The  judgment  below  is  affirmed. 


NOTE* 

Xdmit  of  Time  witliiia  Wbioh  Leave 
"Will  Be  Granted  to  8eU  Decedent's 
Realty. 

Limit  Precedent,  600. 
Limit  Subsequent: 

Under  Statute,  600. 
In  Absence  of  Statute: 
Generally,  602. 
Delay  Held  Reasonable,  603. 
Delay  Held  Unreasonable,  604. 


Limit  Precedent. 

As  a  general  proposition  a  proceeding  to 
obtain  leave  to  sell  the  realty  of  a  decedent 


cannot  be  conunenced  until  the  administra- 
tion or  probate  proceeding  has  been  properly 
begun,  the  claims  of  creditors  established  and 
the  realty  divested  of  liens  superior  to  the 
rights  of  the  creditors.  See  11  R.  C.  L.  tit. 
Ewecutors  and  Administrators,  p.  326. 

Thus  where  realty  forming  part  of  the 
estate  of  a  decedent  constitutes  the  homestead 
it  has  been  held  that  a  proceeding  for  its  sale 
cannot  be  brought  until  the  extinguishment  of 
the  homestead  estate.  People  v.  Lanhan,  189 
111.  326,  59  N.  E.  610;  Atherton  v.  Hughes, 
156  111.  App.  215,  reversed  on  other  grounds, 
249  111.  317,  94  N.  £.  5.  See  also  Thomas  v. 
Waters,  122  111.  App.  434;  Miller  v.  Ham- 
mond, 126  111.  App.  267.  And  in  several  cases 
cited  in  the  following  subdivisions  of  this  note 
the  existence  of  a  homestead  right  has  been 
recognized  as  excusing  delay. 

It  has  been  regarded  as  premature  to  decree 
a  sale  of  a  decedent's  realty  before  an  ad- 
judication of  the  claims  of  the  creditors  and 
their  respective  priorities,  ascertaining  the 
precise  amount  chargeable  on  the  realty. 
Cralle  v.  Meem,  8  Grat.  (Va.)  496;  Simmons 
v.  Lyles,  27  Grat.  (Va.)  922. 

In  Palmer  v.  Palmer,  13  Gray  (Mass.) 
326,  the  fact  that  the  administrator  had  not 
settled  his  account  was  regarded  as  not  being 
necessarily  a  bar  to  tl^e  petition;  but  it  was 
deemed  expedient  to  delay  action  on  the  peti- 
tion. In  the  case  of  Honeywell's.  Estate,  9 
Kulp  (Pa.)  340,  it  wa£  held  that  the  or- 
phans' court  could  not  grant  an  order  of  sale 
to  pay  the  expenses  of  settling  an  estate 
until  an  account  had  been  flled. 

A  court  of  probate  cannot  entertain  a  pro- 
ceeding for  the  sale  of  a  decedent's  realty 
until  a  will  has  been  proved  or  administration 
granted.    Whitesides  v.  Barber,  24  S.  C.  373. 

It  has  been  held  that  no  petition  for  the 
sale  of  real  estate  should  be  entertained  be- 
lore  the  expiration  of  the  period  for  the 
presentation  of  claims.  Matter  of  Kamai- 
piialii,  19  Hawaii  163. 

A  statute  providing  that  whenever  an  ex- 
ecutor or  administrator  shall  discover  that 
the  personal  estate  is  insufficient  he  shall 
file  his  petition  for  the  sale  of  the  realty  has 
been  held  not  to  contemplate  that  the  admin- 
istrator shall  postpone  the  filing  of  such 
petition  until  claims  sufficient  to  exhaust  the 
personal  estate  have  been  filed  and  allowed. 
Ditton  V.  Hart,  176  Ind.  585,  96  N.  £.  119; 
Nation  v.  Green  (Ind.)  114  N.  E.  895;  Ran- 
del  V.  Randel,  64  Kan.  254,  67  Pac.  837. 

Limit  Subsequent, 

Under  Statutk. 

The  Indiana  statute  limits  to  fifteen  vears 
the  time  within  which  leave  will  be  granted 
to  sell  a  decedent's  realty.  Cole  v.  l^fon- 
taine,  84  Ind.  446;  Witz  v.  Dale,  129  Ind.  120, 
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27  N.  £.  498.  But  the  statute  does  not  begin 
to  run  until  the  executor  or  administrator 
discovers  the  insufficiency  of  the  personal' 
estate.  Falley  v.  Gribling,  128  Ind.  110,  26 
N.  E.  794.  In  the  absence  of  laches  working 
an  equitable  estoppel,  leave  will  be  granted 
with\n  fifteen  years  from  the  time  the  cause 
of  action  accrued.  Scherer  v.  Ingerman,  110 
Ind.  428,  11  N.  E.  8,  12  N.  E.  304.  See  also 
Nettleton  v.  Dixon,  2  Ind.  440. 

In  Massachuseita  the  statutory  limitation, 
alTccting  realty  conveyed  in  good  faith  and 
for  value,  is  two  years  from  the  time  of  the 
giving  of  the  executor's  or  administrator's 
bond.  (Acts  1907,  c.  549.)  See  Grant  v. 
Crowley,  217  Mass.  552, 105  N.  E.  625.  Before 
the  passage  of  that  statute,  the  court  regard- 
ed the  four  year  limitation  on  actions  against 
executors  as  controlling  by  analogy  in  an 
ordinary  case  of  a  petition  to  sell  a  dece- 
dent's realty.  In  re  Allen,  16  Mass.  58; 
Tarbell  v.  Parker,  106  Mass.'  347.  And  see 
Aiken  v.  Morse,  104  Mass.  277.  But  the 
limitation  was  not  enforced  where  the  cir- 
cumstances justified  the  delay.  In  re  Rich- 
mond, 2  Pick.  (Mass.)  667;  Hudson  v.  Hul- 
bert,  15  Pick.  (Mass.)  423;  Cooper  v.  Robin- 
son, 2  Cush.  (Mass.)  184;  Abbott  v.  Downs, 
108  Mass.  481,  47  N.  E.  94  (leave  granted 
after  16  years).  See  also  Edmunds  v.  Rock- 
well, 125  Mass.  363. 

In  MUsouri  it  has  been  provided  that 
"when  no  administration  shall  be  had  on  the 
estate  of  a  person  who  shall  die  owning  land 
in  this  state,  such  land  shall  not  be  taken 
or  sold  for  any  claims  or  debts  against  such 
person  or  estate  after  ten  years  from  the 
death  of  such  person,  but  shall  be  free  and 
clear  therefrom."  (Laws  1909,  p.  102;  Rev. 
Stat.  1909,  §  188).  By  another  act  (Rev.  Stat. 
1909,  §  189)  provision  is  made  for  cases  in 
which  the  death  occurred  prior  to  1909,  and 
mortgages  are  excepted  from  the  operation 
of  the  statute.  See  Austin  v.  Shipman,  160 
Mo.  App.  206,  141  S.  W.  425.  For  cases  prior 
to  the  statute  see  Gunby  v.  Brown,  86  Mo. 
253  (twelve  years  too  long) ;  Macey  v.  Stark, 
116  Mo.  481,  21  S.  W.  1088  (delay  of  eleven 
years  excused  because  of  litigation) ;  Howell 
v.  Jump,  140  Mo.  441,  41  S.  W.  976  (judg- 
ment of  probate  court  as  to  reasonableness 
of  delay  is  conclusive  in  collateral  proceed- 
ing) ;  Robbins  v.  Boulware,  190  Mo.  33,  88 
S.  W.  674,  109  Am.  St.  Rep.  746  (eleven 
years  not  too  long) ;  Barlow  v.  Clark,  67  Mo. 
App.  340  (eighteen  years  not  too  long)  ; 
Derge  v.  Hill,  103  Mo.  App.  281,  77  S.  W. 
105  (fourteen  years  too  long). 

In  New  Jersey  it  haa  been  said:  "By  the 
orphans'  court  act  all  lands,  tenements  and 
real  estate  of  any  person  who  shall  die  seized 
thereof  are  declared  to  be  and  to'  remain 
liable  for  the  payment  of  his  or  her  debts  for 
one  year  after  his  or  her  decease,  and  may  be 
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sold  by  virtue  of  an  order  of  the  orphans' 
court  of  the  countv  where  such  lands  shall 
lie;  if  the  order  of  the  orphans'  court  to  sell 
be  obtained  within  one  year,  any  alienation  or 
incumbrance  made  or  attempted  to  be  made 
by  his  or  her  heir  or  heirs,  devisee  or  devisees, 
to  the  contrary  notwithstanding.  Gen.  Stat, 
p.  2370,  sec.  70.  If  the  order  be  not  obtained 
within  one  year,  then  the  conveyance  shall 
vest  all  the  estate  that  the  heirs  or  devisees 
are  seized  of  at  the  time  of  the  making  of  the 
order  of  sale.  No  time  is  limited  by  the 
statute  within  which  an  order  for  the  sale 
is  to  be  made.  A  discretion  in  that  respect 
is  confided  to  the  orphans'  court."  Hohokus 
Tp.  V.  Erie  R.  Co.  66  N.  J.  L.  353,  47  Atl. 
566.  See  also  Skillman  v.  Van  Pelt,  1  N.  J. 
Eq.  511;  Bockover  v.  Ayres,  22  N.  J.  Eq.  13; 
Freehold  First  Nat.  Bank  v.  Thompson,  61 
N.  J.  Eq.  188,  48  Atl.  333;  Podeata  v.  Bifins, 
69  N.  J.  Eq.  387,  60  Atl.  815;  Den  v.  Hunt, 
111  N.  J.  L.  1;  Liddel  v.  McVickar,  11  N. 
J.  L.  44,  19  Am.  Dec.  369. 

In  yew  York  it  was  formerly  the  rule  by 
statute  (Code  Civil  Proc.  §  2750)  that  ap- 
plication for  the  disposition  of  a  decedent's 
realtv  mifiht  be  made  at  anv  time  within 
three  years  after  the  grant  of  letters.  That 
statute  waa  repealed  in  1914,  the  following 
cases  having  been  decided  under  it  or  preced- 
ing statutes:  Fitch  v.  Witbeck,  2  Barb.  Ch. 
161;  Cliurch  v.  Olendorf,  49  Hun  439,  Z 
N.  Y.  S.  557;  In  re  Callaghan,  69  Hun  161, 
23  N.  Y.  S.  378  (limiUtion  was  only  for 
protection  of  bona  fide  purchasers) ;  Butler 
V.  Emmett,  8  Paige  12;  Cornwall  Estate, 
Tuck.  260;  U.  S.  Life  Ins.  Co.  v.  Jordan,  6 
Redf .  207 ;  Dodge  v.  Stevens,  105  N.  Y.  586, 
12  N.  E.  759,  rerersing  40  Hun  443;  In  re 
Bingham,  127  N.  Y.  296,  27  N.  E.  1055;  Oly- 
phant  V.  Phvfe,  48  App.  Div.  1,  62  N.  Y.  S, 
688,  affirmed  166  N.  Y.  680,  60  N.  E.  1117; 
Richmond  v.  Freemans  Nat.  Bank,  86  App. 
Div.  152,  83  N.  Y.  S.  632;  Topping's  Estate, 
18  Civ.  Pro.  115,  2  Con.  187,  9  N.  Y.  S.  447; 
In  Matter  of  Van  Vleck,  32  Misc.  419,  66  N. 
Y.  R.  727;  Matter  of  Howard,  11  Misc.  224, 
32  N.  Y.  S.  1098 ;  Hughes  v.  Golden,  44  Misc. 
128,  89  N.  Y.  e.  765 ;  Reynolds  v.  Britton,  66 
Misc.  67, 106  N.  Y.  S.  937 ;  Matter  of  Eychner, 
65  Misc.  86,  120  N.  Y.  S.  1110  (time  ran  from 
appointment  of  administrator,  although  de- 
cedent died  sixteen  years  before) ;  Early  y. 
Korn,  89  N.  Y.  S.  392.  See  also  Ferguson  ▼. 
Broome,  1  Bradf.  10;  Carman  v.  Brown,  4 
Dem.  96;  Mead  v.  Jenkins,  95  N.  Y.  31, 
affirming  27  Hun  670,  29  Hun  253;  Matter 
of  Braker,  48  App.  443,  62  N.  Y.  S.  850; 
Allen  v.  Sanford,  55  Hun  607,  8  N.  Y.  S.  182. 
In  Mooers  v.  White,  6  Johns.  Ch.  (N.  Y.) 
360,  it  appeared  that  the  statute  then  in 
force  (1822)  declared  that  the  executor  or 
administrator,  when  he  should  discover  or 
suspect  that  the  personal  estate  was  insuffi- 
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cient  to  pay  the  debts,  should  as  soon  as  con- 
yeniently  might  be,  make  application  for  the 
sale  of  realty.  In  that  case  the  court  said: 
"The  law  intended,  that  the  executor,  or 
administrator,  should  make  his  application 
with  due  diligence,  and  in  a  reasonable  time; 
and,  if  he  does  not,  the  judge  or  surrogate 
has,  from  the  nature  of  his  judicial  trust,  a 
discretion  to  reject  the  application.  What 
is  reasonable  time,  may  be  another  question. 
All  I  mean,  at  present,  to  say,  is,  that  the 
judge  of  probates,  or  surrogate,  must  be  en- 
titled to  determine,  in  sound  discretion,  what 
is  a  reasonable  time,  under  the  circumstances 
of  the  case,  and  to  determine  when  the  execu- 
tor did  first  discover,  or  had  ground  to  sus- 
pect, the  insufficiency  of  the  personal  estate, 
and  whether,  as  soon  as  conveniently  might 
have  been,  he  had  made  out  an  account,  and 
filed  an  inventory,  and  applied  the  assets  in 
hand  according  to  the  requisitions  of  the 
statute.  If  he  has  been  guilty  of  gross  negli- 
gence, or  palpable  laches  on  these  points,  he 
is  clearly  not  in  season  within  the  meaning 
of  the  act,  and  the  judge  or  surrogate  ought 
not  to  permit  him,  or  the  creditor  who 
prompts  him,  by  this  summary  proceeding, 
to  sweep  away  the  real  estate  of  the  heir." 
See  also  Jackson  v.  Robinson,  4  Wend.  (N. 
Y.)    436. 

The  Ohio  statute  was  discussed  in  Ling  v. 
Strome,  31  Ohio  Cir.  Ct.  Rep.  669,  wherein 
it  was  said:  "Section  4981,  Rev.  Stat,  pro- 
vides the  limitation  is  six  years  upon  'an 
action  upon  a  liability  created  by  statute, 
•other  than  a  forfeiture  of  penalty.'  The 
law  of  descent  and  distribution  casting  upon 
the  heirs  the  real  estate,  the  liability  to  have 
the  land  taken  from  them  and  applied  to  the 
payment  of  the  debts  of  the  ancestor,  is  one 
created  by  statute.  It  required  the  enactment 
of  a  statute  to  confer  upon  the  administrator 
«  right  to  proceed  to  sell  the  land,  take  it 
from  the  heirs  and  apply  it  to  the  payment  of 
debts.  No  such  right  existed  at  common  law. 
No  such  right  existed  prior  to  the  enactment 
of  the  statute.  Therefore,  it  may  well  be 
«aid  to  he  a  liability  created  by  statute.  But 
assuming  that  this  section  of  the  statute  does 
not  control,  the  general  statute  for  limiting 
the  time  of  actions,  sec.  4985,  would  control, 
'an  action  for  relief  not  hereinbefore  pro- 
vided for,  can  only  be  brought  within  ten 
years  after  the  cause  of  action  accrues.'" 
And  see  Longley  v.  Stump,  9  Ohio  Dec.  (Re- 
print) 234,  11  Cine.  L.  Bui.  247.  The  statute 
of  limitations  does  not  run  against  a  claim 
which  has  been  allowed.  Taylor  v.  Thorn, 
29  Ohio  St.  569;  Lafferty  v.  Shinn,  38  Ohio 
St.   46. 

In  Pennsylvania  the  statute  (Act  of  May 
3,  1909,  P.  L.  386)  limits  the  lien  of  a  dece- 
dent's debts  against  his  realty  to  two  years, 
dee  Qolden's  Estate,  56  Pa.  Super.  Ct.  300. 


For  cases  under  the  earlier  statutes  see  Bind- 
ley's  Appeal,  69  Pa.  St.  295 ;  Truby  v.  Steele, 
45  Pa.  Super.  Ct.  152;  Beyer  v.  Key  lor,  45 
Pa.  Super.  Ct.  389;  Hoover's  Estate,  9  Kulp 
126.  And  it  has  been  held  that  the  orphans' 
court  cannot  order  a  sale  of  real  estate  to  pay 
debts  where  the  lien  of  the  debts  on  the 
realty  has  expired.  Smith  v.  Wildman,  178 
Pa.  St.  245,  36  Atl.  1047,  56  Am.  St.  Rep. 
760,  36  L.R.A.  834;  Honeywell's  Estate,  9 
Kulp  340.  But  where  a  will  impliedly  di- 
rected a  conversion  of  the  realty  into  per- 
sonalty, lapse  of  time  was  held  not  to  be  a 
bar.  Mustin's  Estate,  8  Pa.  Dist.  180.  See 
also  Paschall's  EsUte,  14  Phila.  242,  38  Leg. 
Int.  5. 

The  Wisconsin  statute  limits  to  three  years 
from  the  death  of  the  deceased  the  power  of 
an  administrator  to  obtain  a  license  to  sell 
the  realty  in  ordinary  cases.  See  Fisk  v. 
Jenewein,  75  Wis.  254,  43  N.  W.  950,  44  N. 
W.  515,  wherein  it  was  held  that  the  statute 
did  not  bar  any  other  existing  remedy  to 
enforce  the  payment  of  the  debt. 

In  Absbtnoe  of  Statutb. 

Generally* 

In  the  absence  of  a  statutory  limitation 
it  has  been  generally  held,  consonant  with  the 
decision  in  the  reported  case,  that  the  applica- 
tion for  a  sale  of  a  decedent's  realty  must  be 
made  within  a  reasonable  time.  Ricard  v. 
Williams,  7  Wheat.  59,  6  U.  S.  (L.  ed.)  398 
(reasonable  time  to  be  fixed  by  analogy  to 
statute  limiting  rights  of  entry  and  action  to 
fifteen  years  after  title  accrues)  ;  Mays  v. 
Rogers,  37  Ark.  156;  Brogan  v.  Brogan,  63 
Ark.  406,  39  S.  W.  58,  58  Am.  St.  Rep.  124; 
James  v.  Gibson,  73  Ark.  440,  84  S.  W.  485 ; 
Bishop  V.  O'Conner,  69  111.  431;  Reed  v.  Colby. 
89  111.  104 ;  W^achsmuth  v.  Penn  Mut.  L.  Ins. 
Co.  147  111.  App.  510;  Wilson  v.  Stanton,  58 
la.  404,  10  N.  W.  792;  Plummer  v.  Kenning- 
ton,  149  la.  419,  128  N.  W.  552;  Thomas  v. 
Williams,  80  Kan.  632,  103  Pac.  772,  25 
L.R.A.(N.S.)  1304;  In  re  Gk)dfrey,  4  Mich. 
308;  State  v.  Probate  Ct.  40  Minn.  296,  41 
N.  W.  1033;  Hall  v.  Woodman,  49  N.  H,  295. 
And  see  generally  the  cases  cited  hereinafter. 
It  has  been  held  that  the  application  must  be 
prompt,  in  the  absence  of  equitable  circum- 
stances excusing  delay.  Flora  v.  Brown,  159 
la.  253,  140  N.  W.  364.  For  statutes  former- 
ly  in  force  in  Minnesota,  see  In  re  Ackerman, 
33  Minn.  54,  21  N.  W.  852;  Gates  v.  Shugrue, 
35  Minn.  392,  29  N.  W.  57 ;  Culver  v.  Harden- 
bergh,  37  Minn.  225,  33  N.  W.  792. 

''Tlie  reason  upon  which  the  limitation  is 
placed  ...  is,  that  the  heirs  have  a 
right  to  the  indisputable  posession  of  their 
inheritance  as  early  as  a  just  regard  for 
creditors   will  permit,   which   precludes   any 


COHBN 

4  Boyce 
unreasonable  delay  on  part  of  the  creditors 
in  the  assertion  of  their  rights.  2  Woemer, 
Am.  Law  of  Adm'n,  sec.  465.''  Roth  v.  Hol- 
land, 56  Ark.  633,  20  S.  W.  521,  35  Am.  St. 
Rep.  126.    And  in  the  case  of  In  re  Crosby, 

55  Cal.  574,  it  was  said:  "Under  our  system, 
the  petition  to  sell  real  estate  is  a  substitute 
for  an  action  against  the  heir,  who  must  be 
cited,  and  has  a  right  to  be  heard.  As  we 
have  seen,  the  heir  then  first  has  his  day  in 
court,  and  except  that,  by  a  statutory  rule 
of  eyidence,  the  'allowance'  proves  the  valid- 
ity of  the  claim  prima  facie,  the  proceeding 
is  in  its  nature  an  original  proceeding.  It  is 
manifest  that  the  administrator  or  creditor 
ought  not  to  delay  an  unreasonable  time, 
since  every  consideration  arising  from  the 
probable  loss  of  evidence  by  reason  of  lapse 
of  time,  is  applicable  to  a  long  delay  preced- 
ing the  petition  for  the  sale  of  real  estate, 
which  is  applicable  with  respect  to  laches  in 
any  other  legal  proceeding.'^ 

"Where  the  legislature  has  not  thought 
proper  to  fix  a  definite  and  inflexible  period 
of  limitation,  it  does  not  become  the  court 
to  do  so.  While  it  may  be  said,  generally, 
that  this  secret  lien  is  entitled  to  no  special 
favor,  and  courts  should  be  intolerant  of 
laches,  because  the  lien  is  secret,  yet,  in  the 
absence  of  a  legislative  rule,  every  case  must 
be  left  to  depend  largely  upon  its  own  cir- 
cumstances."  Rosenthal  v.  Renick,  44  111. 
202.  '^Courts  in  considering  what  delay 
would,  and  what  would  not,  bar  the  right, 
have  usually  applied  the  limitation  prescribed 
by  some  statute  in  which  it  discovered  analo- 
gies that  were  deemed  sufficient  to  make  it 
applicable.  Thus,  in  some  cases  the  statute 
limiting  the  time  for  presenting  claims 
against  the  estates  of  decedents  has  been 
thought  to  furnish  a  rule;  While  in  others 
the  statute  limiting  the  lien  of  judgments 
has  been  lo<^ed  to;  and  in  others  that,  lim- 
iting the  right  of  entry  upon  land.  But  it  is 
not  held  that  any  statute  can  be  taken  to 
furnish  a  rule  of  limitation  inflexibly  con- 
trolling in  all  cases,  and  the  statement  is 
often  found  that  what  delay  is  reasonable 
must  be  determined  by  the  court  in  its  sound 
discretion   in  each  case."     Roth  v.  Holland, 

56  Ark.  633,  20  8.  W.  521,  35  Am.  St.  Rep. 
126. 

Debts  suspended  on  contingencies,  and  un- 
known as  to  the  executor  or  administrator  at 
the  distribution  may  be  enforced  against  the 
realty  after  distribution.  Qriswold  v.  Bige- 
low,  6  Conn.  258.  In  Sevier  v.  Qordon,  25 
La.  Ann.  231,  it  was  held  that  an  order  to 
sell  succession  property  will  not  be  granted 
after  the  succession  has  been  closed  and  the 
heirs  have  been  put  in  possession.  On  an 
application  for  the  sale  of  a  decedent's  realty 
for  the  pa3rment  of  debts,  the  heir  is  the  ad- 
versary party  with  right  to  defend,  and  if 
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the  debt  is  barred  by  statnte,  such  bar  may 
be  pleaded  by  the  heir.  Steele  v.  Steele,  64 
Ala.  436,  38  Am.  Rep.  15 ;  Trimble  v.  Fariss, 
78  Ala.  260;  Warren  v.  Hearne,  62  Ala.  554, 
2  So.  491;  Taylor  v.  Crook,  136  Ala.  354, 
34  So.  905,  96  Am.  St.  Rep.  26;  Ferguson  v. 
Scott,  49  Miss.  500.  See  also  Matthews  v. 
Peterson,  150  N.  C.  132,  63  S.  £.  722;  Henry 
▼.  Mills,  1  Lea  (Tenn.)  144;  Raht  v.  Meek, 
89  Tenn.  274,  14  S.  W.  777;  Carrigan  v.  Row- 
ell,  96  Tenn.  185,  34  S.  W.  4.  In  Yandell  v. 
Pugh,  53  Miss.  295,  it  was  said:  "As  long  as 
there  is  a  valid  and  subsisting  debt  due  from 
the  estate  no  one  claiming  as  an  heir  or 
dowress  of  the  decedent  can  successfully  ob- 
ject to  an  order  to  sell  the  land  or  decree 
the  estate  insolvent  on  the  mere  lapse  of 
time." 

It  has  been  held  that  license  will  not  be 
granted  where  the  debt  is  barred  by  statute. 
Hall  V.  Woodman,  49  N.  H.  295  (debt  barred 
after  three  years  from  appointment  of  ad- 
ministrator ) . 

It  has  been  held  that  the  statute  of  limita^ 
tions  does  not  run  against  a  claim  that  has 
been  allowed.  Arguello's  Estate,  85  Cal.  151, 
24  Pac.  641.  See  also  Lebroke  v.  Damon,  89 
Me.  113,  35  Atl.  1028.  And  see  the  Ohio 
cases  cited  in  the  preceding  subdivision  of 
this  note. 

Delay  Held  Reasonable, 

As  pointed  out  in  the  preceding  subdivision, 
the  question  what  constitutes  a  reasonable 
time  depends  ordinarily  on  the  circumstances 
of  the  case,  though  sometimes  on  the  influ- 
ence of  a  statute  governing  analogous  casea. 
The  decisions  may  beat  be  considered  with 
reference  to  the  particular  time  involved  in 
each  case,  such  time  usually  being  measured 
from  the  death  of  the  decedent  or  the  grant 
of  letters  of  administration.  '  Applications 
made  after  t^e  following  times  have  been 
regarded  as  made  within  a  reasonable  time: 

One  and  one-half  yea/re. — Conger  v.  Cook, 
56  la.  117,  8  N.  W.  782  (conceding  that  in 
general  application  must  be  made  within  one 
year  allowed  for  filing  claims,  delay  excused 
by  depreciated  value  of  realty). 

Three  years. — Reed  v.  Reed,  94  la.  569,  63 
N.  W.  329  (delay  excused  by  effort  to  sell 
land  in  another  state  and  procrastination  of 
attorney)  ;  Milburn  v.  Eaat,  128  la.  101,  102 
N.  W.  1116  (administrator  delayed  in  dis- 
covering realty  because  deeds  were  not  rer 
corded ) . 

Four  yeora.— Frier  y.  Lowe,  232  III.  622,  83 
N.  E.  1083,  reversing  119  111.  App.  246  (time 
measured  from  extinguishment  of  homestead 
estate)  ;  Larzelere  v.  Starkweather,  38  Mich. 
.  96  (within  four  years  after  grant  of  letters 
-  of  administration ) .  See  also  Pratt  v.  Hough- 
Uling,  45  Mich.  457,  8  N.  W.  72. 
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Five  y«ur9. — Myer  t.  McDougal,  47  111. 
278 ;  Flood  v.  Strong,  108  Mich.  561,  66  N.  W. 
473  (surviving  partner  cared  for  funds  and 
paid  interest). 

Six  year*, — Brown  v.  Nelms,  86  Ark.  368, 
112  S.  VV.  373;  Smith  ▼.  Dutton,  16  Me.  308 
(within  reasonable  time  after  expiration  of 
four  years  from  date  of  acceptance  of  trust 
by  executor).  See  also  Judd  v.  Ross,  146 
111.  40,  34  N.  E.  631. 

Seven  years. — Black  v.  Robinson,  70  Ark. 
185,  68  S.  W.  489  (heir  responsible  for  de- 
lay). 

Eight  years. — ^Thomas  y.  Williams,  80  Kan. 
632,  103  Pac.  772,  25  L.R.A.(N.S.)  1304 
(delay  excused  because  of  litigation). 

Nine  years. — Rosenthal  v.  Renick,  44  111. 
202  (delay  explained  by  fact  that  estate  waa 
still  unsettled  in  another  jurisdiction)  ; 
Moore  v.  Ellsworth,  51  111.  308  (claim  post- 
poned by  litigation,  land  had  not  been  sold) ; 
In  re  Smith,  43  Ore.  595,  73  Pac.  336,  75 
Pac.  133. 

Ten  years. — Schlarb  ▼.  Holderbaum,  80 
la.  394,  45  N.  W.  1051  (delay  caused  by 
litigation)  ;  In  re  Tuohy,  33  Mont.  230,  83 
Pac.  486;  Mowry  v.  Robinson,  12  R.  I.  152 
j(four  years  after  appointment  of  adminis- 
trator). 

Ttvelve  years. — ^Mayo  v.  Mayo,  79  Ark.  570, 
96  S.  W.  165  (agreement  of  heirs  that  prop- 
erty should  be  cultivated  and  not  sold  consti- 
tuted reasonable  cause  for  delay)  ;  McCollis- 
ter  V.  King,  10  111.  App.  243  (heirs  pro- 
cured delay)  ;  Matter  of  Moore,  84  Mich.  474, 
48  N.  W.  39,  following  Church  v.  Holcomb, 
45  Mich.  29,  7  N.  W.  167  (estate  had  not 
been  closed). 

Thirteen  years.-"— Bursen  ▼.  Goodspeed,  60 
111.  277  (sale  of  land  when  encumbered  by 
dower  and  homestead  would  have  sacrificed 
creditor's  rights). 

Twenty  years. — Kil lough  v.  Hinton,  54  Ark. 
65,  14  S.  W.  1092,  26  Am.  St.  Rep.  19  (land 
assigned  to  widow  as  dower;  order  of  sale 
applied  for  soon  after  her  death) ;  Arguello's 
Estate,  85  Cal.  151,  24  Pac.  641  (delay  of 
nearly  twenty  years;  order  of  court  below 
affirmed  in  absence  of  abuse  of  discretion); 
People  V.  Lanham,  189  111.  326,  59  N.  E.  610, 
reversing  91  111.  App.  101  (widow's  home- 
stead right  existed  during  most  of  time). 

Tu>enty'One  years. — Brogan  y.  Brogan,  63 
Ark.  405,  39  S.  W.  58,  58  Am.  St.  Rep.  124 
(land  was  offered  for  sale  within  three  years; 
postponed  by  litigation). 

Twenty-eight  years. — Judd  v.  Boss,  146  111. 
40,  34  N.  E.  631  (land  encumbered  by  dower 
and  homestead)  ;  Turner  v.  Fell,  142  III.  App. 
458  (petition  filed  immediately  after  ex- 
tinguishment of  homestead). 

Thirty  years. — Atherton  v.  Hughes,  249 
111.  317)  94  K.  E.  546  (seven  months  after  ex- 
tinguishment of  homestead ) ;  BrowB  t.  Bur- 


ley,  168  111.  App.  114  (delay  because  of  home- 
stead). 

Delay  Held  Uiweasonahle. 

Applications  made  after  the  following 
lapse  of  time  have  been  denied  because  not 
made  within  a  reasonable  time: 

Four  years. — Hadley  v.  Gregory,  57  la.  167, 
10  N.  W.  319  ( promise  of  widow  to  pay  claim 
and  indulgences  extended  for  benefit  of  widow 
and  heirs  held  not  to  entitle  claimant  to 
equitable  relief) ;   Creswell  v.  Slack,  68  la. 

110,  26  N.  W.  42  (more  than  four  years 
after  allowance  of  claim,  when  it  waa  known 
that  assets  in  hands  of  administrator  would 
not  pay  all  of  claims  allowed).  See  also 
In  re  Godfrey,  4  Mich.  308;  Nowell  v.  Brag- 
don,  14  Me.  320. 

Seven  years. — Roth  v.  Holland,  56  Ark. 
633,  20  S.  W.  521,  35  Am.  St.  Rep.  126  (by 
analogy  to  statute  limiting  right  to  sue  for 
land)  ;  Black  v.  Robinson,  70  Ark.  185»  68 
S.  W.  489  (litigation  and  fact  that  land  was 
sometimes  overflowed  no  excuse) ;  Bishop  v. 
O'Conner,    69    111.    431;    Reed    v.    Colby,   89 

111.  104;  Hurlbut  v.  Talbot,  273  111.  299,  112 
N.  £.  693  (unexplained  delay)  ;  Brown  v. 
Morgan,  84  111.  App.  233;  In  re  Cordon,  174 
111.  App.  427  (provision  in  will  for  payment 
of  debts  no  excuse  for  delay) ;  Goetz  v.  Wen- 
zel,  177  111.  App.  484;  Larsh  v.  McClelland, 
194  111.  App.  38;  Flora  v.  Brown,  159  la. 
253,  140  N.  W.  364;  Hatch  v.  Kelly,  63  N.  H. 
29.  See  also  McCoy  v.  Morrow,  18  111.  519, 
68  Am.  Dec.  578;  Furlong  v.  Riley,  103  111. 
628;  McKean  v.  Vick,  108  111.  373;  Crutten- 
den  V.  Finlay,  123  111.  App.  623;  Digby  Y. 
Weber,   149   111.   App.   487. 

Ten  years. — Mays  v.  Rogers,  37  Ark.  165; 
Furlong  v.  Riley,  103  111.  628  (delay  not 
excused  by  loss  of  records  by  fire  and  peti- 
tioncgr's  own  negligence  in  failing  to  have 
widow^s  award  promptly  fixed) ;  Hoffman  v. 
Beard,  32  Mich.  218  (in  general,  limit  is 
four  and  one-half  years,  by  force  of  statutes 
regulating  disposing  of  estate)  ;  State  v. 
Probate  Ct.  40  Minn.  296,  41  N.  W.  1033. 

Thirteen  years. — Wingerter  v.  Wingerter, 
71  Cal.  105,  11  Pac.  853;  McKean  v.  Vick, 
108  111.  373;  McCrary  v.  Tasker,  41  la.  265 
(generally,  application  must  be  made  within 
eighteen  months  from  time  executor  gives 
notice  of  appointment). 

Fourteen  years. — James  v.  Gibson,  73  Ark. 
440,  84  S.  W.  486;  Wolf  v.  Ogden,  66  111.  224 
(delay  not  excused  by  mere  belief  on  part 
of  creditors  that  homestead  right  was  in 
youngest  child) ;  In  re  Brigham,  144  la.  71» 
120  N.  W.  1054  (alleged  enhancement  of 
value  no  excuse  for  delay.) 

Fifteen  ye«r«.*^Dorman  v.  Lane,  1  Gilman 
(III.)  143  (generally,  no  sale  after  expira^ 
tion  oi  one  year  from  final  settlement). 
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Sixteen  year«. — Gregory  r.  Rhoden,  24  8. 
C.  90. 

Seventeen  years, — In  re  Croeby,  55  Cal.  574. 

Nineteen  years, — Graham  v.  Brock,  212  111. 
579,  72  N.  £.  825,  103  Am.  St.  Rep.  248 
(not  excused  by  fact  that  land  subject  to 
dower  had  only  recently  become  worth  more 
than  incumbrance) ;  Nowell  r.  Nowell,  8 
Greenl.  (Me.)  220  (by  analogy  to  statute 
limiting  action  against  executor,  application 
should  be  made  within  lour  years  from  his 
acceptance  of  trust  or  reasonable  time  there- 
after ) . 

Twenty  yeare. — Bozeman  y.  Bozeman,  82 
Ala.  389,  2  So.  732,  83  Ala.  416,  3  So.  784; 
Wooster  v.  Hunts  Lyman  Iron  Co.  38  Conn. 
256;  Cruttenden  v.  Finlay,  123  III.  App.  523. 
And  see  the  reported  .case.  In  Bozeman  v. 
Bozeman,  supra,  the  court  said:  "It  is  not 
to  be  supposed  that  rights  of  this  kind  are 
to  be  exercised  without  limitation  of  time. 
If  twenty  years  does  not  bar  such  an  appli- 
cation, neither  would  a  hundred,  or  a  thou- 
sand years  do  so.  We  have,  in  this  state, 
by  a  long  series  of  decisions,  established  the 
rule,  that  the  lapse  of  twenty  years  will 
operate  as  a  positive  bar  to  the  enforcement 
of  every  character  of  legal  right  in  the  courts 
of  this  state,  unless  there  has  been,  witliin 
that  period  of  time,  a  recognition  or  admis- 
sion of  some  material  fact  on  which  the  right 
in  question  may  be  adjudged  to  rest,  and 
which,  therefore,  keeps  it  alive  and  in  force. 
The  rule  10  one  of  presumption,  based  on  the 
broad  doctrine  of  prescription,  and  is  not  to 
be  rebutted.  It  has  in  view  the  peace  and 
security  of  society,  and  is  applicable,  as  often 
held,  to  all  human  transactions,  which  are 
open  to  judicial  investigation.  The  doctrine 
is  broader  and  more  comprehensive  than  a 
mere  statute  of  limitations,  although  based 
on  analogous  principles,  as  we  have  above 
said,  of  repose  to  society." 

Twenty-one  years. — Brogan  ▼.  Brogan,  63 
Ark.  405,  39  S.  W.  58,  58  Am.  St.  Rep.  124 
(litigation  and  declining  prices  no  excuse). 

Twenty-five  years, — McCoy  v.  Morrow,  18 
111.  519,  68  Am.  Dec.  579. 

Ticenty-seven  years, — Unknown  Heirs  r. 
Baker,  23  III.  484. 

Thirty  years. — ^Mowry  r.  McQueen,  80 
Minn.  385,  83  N.  W.  348. 

Thirty-one  years. — IMgby  v.  Weber,  149  111. 
App.  487  (delay  of  twenty-seven  years  after 
extinguishment  of  homestead  not  excusable; 
no  duty  on  widow  and  heirs  to  notify  cred- 
itors of  extinguishment)  • 
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60  Colo.  42S;  1S3  Pac.  756. 


Imsamity  »  Aa  Defenae  to  Oriate  —  la- 
asBO  ]>«li&ii«Ba. 

"Insanity''  is  a  disease  of  the  mind,  while 
a  "delusion,"  which  is  a  symptom  of  the  dis- 
ease, is  a  false  conception  and  a  persistent 
belief,  unconquerable  by  reason,  of  what  has 
no  existence  in  fact;  hence  an  instruction 
that  an  insane  delusion  to  alone  suffice  to 
establish  the  defense  of  insanity  must  be  of 
such  a  character  that,  if  things  were  as  the 
person  possessed  of  such  delusion  imagined 
them  to  be,  it  would  justify  the  act  spring- 
ing from  the  delusion  is,  in  a  prosecution  for 
homicide,  where  the  defense  was  insanity  and 
accused  claimed  to  have  been  laboring  under 
an  insane  delusion  that  he  believed  deceased, 
while  acting  as  his  attorney,  had  betrayed 
him,  financially  ruined  him,  and  denounced 
him  to  the  world  as  a  leper  and  a  drunkard, 
prejudicially  erroneous,  for  it  takes  from  the 
jury  the  question  of  insanity  evidenced  hy 
delusions,  and  requires  them  to  find  that  the 
delusion  was  sufficient,  if  true,  to  have  jus- 
tified the  killing. 

Irresistible  latpnlae. 

A  person  who  is  so  diseased  in  mind  as  to 
be  incapable  of  distinguishing  right  and 
wrong,  or  being  able  to  so  distinguish,  has 
suffered  such  an  impairment  as  to  destroy  the 
will  power,  is  not  accountable,  and  such  in- 
sanity may  b^  manifested  by  insane  delusions. 

[See  note  at  end  of  this  case.] 

Eridenee  —  Aa  to  SAiiity  of  Aoonaod  — 


Testimony  by  those  having  personal  knowl- 
edge as  to  the  transactions  between  deceased 
and  accused,  who  claimed  to  have  killed  as 
the  result  of  insane  delusions,  is  admissible, 
but  not  so  hearsay  as  to  the  transactions. 

Appeal  and  Error  •»  Heeessltj  of  Bill 
of  Ezeeptioua  -^  Remmrka  of  Prose- 
ovtias  Attorney. 

.  Improper  rem9.rks  by  the  prosecutor  can- 
not be  considered  on  appeal,  when  not  pre- 
fl'erved  by  bill  of  exceptions. 

[See  7  Ann.  Cas.  229;  Ann.  Cas.  1916A 
651.] 

Error  to  District  Court,  Larimer  county: 
Gbaham,  Judge. 


Criminal  action.  William  L.  Ryan  con- 
victed of  murder  in  first  degree  and  brings 
error.  The  facts  are  stated  in  the  opinion  J 
Reverbgd. 


L.  R.  Rhodes  for  plaintiff  in  error. 
Fred  Farrar  and  Norton  Montgomery  for 
defendant  in  error. 
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[426]  Bailey,  J, — ^The  defendant,  William 
L.  Ryan,  was  convicted  in  the  District  Court 
of  Larimer  County,  of  murder  in  the  first 
degree,  with  penalty  fixed  at  death.  Tlie 
victim,  Newton  Crose,  was  an  attorney,  with 
offices  in  the  A  Very  Building  in  Fort  Collins, 
where  the  tragedy  occurred  on  the  14th  day 
of  August,  1914,  and  as  such  had  for  several 
years  acted  for  the  mother  of  the  defendant, 
and  also  for  the  defendant  himself.  The 
defense  was  insanity. 

That  part  of  Instruction  No.  16,  to  the  giv- 
ing of  which  objection  was  made  and  excep- 
tion reserved,  reads  as  follows: 

"An  insane  delusion  which  will  alone  sufiice 
to  establish  the  defense  of  insanity  must  be 
of  such  a  character  that,  if  things  were  as 
the  person  possessed  of  such  delusion  im- 
agined them  to  be,  it  would  justify  the  act 
springing  from  such  delusion." 

No  objections  are  urged  to  the  other  in- 
structions. ITiey  therefore  need  be  neither 
considered  nor  discussed,  and  we  express  no 
opinion  upon  their  sufficiency  and  correctness. 

The  rule  embodied  in  the  matter  com- 
plained of  was  formulated  in  England  in 
1843,  upon  questions  propounded  to  the 
Judges  by  the  House  of  Lords,  in  consequence 
of  the  acquittal  of  one  MeNaghten  of  murder, 
on  the  ground  of  insanity,  and  has  since  been 
approved  in  some  jurisdictions  in  this  coun- 
try, and  disapproved  in  others. 

Delusion  is  defined  as  ''a  false  conception 
and  persistent  belief,  unconquerable  by  rea- 
son, of  what  has  no  existence  in  fact."  Web- 
8t<»r's  New  International  Dictionary, — Delu- 
sion, 3.  All  delusions  which  show  or  tend 
to  show  insanity  are  insane  delusions.  In- 
sanity is  a  disease  of  the  mind,  and  [427] 
delusion  a  symptom  of  the  disease.  It  would 
be  as  incorrect  in  law  to  say  that  all  de- 
lusions are  insanity  as  that  all  insanity  is 
delusion. 

The  mind  may  be  so  impaired  by  disease 
as  to  lose  all  appreciation  of  duty  to  society 
in  one  or  many  particulars,  or  realizing  the 
duty,  be  incapable  of  performing  it.  Where 
the  evidence  of  delusion  showa  that  a  person 
is  so  insane  at  the  time  of  the  commission 
of  the  act  as  to  be  incapable  of  entertaining 
criminal  intent,  it  is  in  point  of  law  insanity 
as  to  all  acts  resulting  from  such  delusion, 
and  in  such  circumstances  the  act  is  no  more 
a  crime  than  a  like  act  would  be  in  a 
person  totally  mad.  In  the  trial  of  the  pres- 
ent  case  the  theory  of  the  defense  was  that 
the  deceased  was  killed  by  the  defendant 
acting  under  delusions  showing  an  insane  con- 
dition of  the  mind  compelling  the  act,  and 
all  the  testimony  introduced  for  the  purpose 
of  making  out  his  defense  was  directed  to 
the  support  of  that  contention. 

The  substance  of  the  testimony  adduced  to 
show  that  the  defendant  was  at  the  time  of 


the  act  laboring  under  insane  delusion  was 
that  he  believed  the  deceased,  while  acting 
as  his  attorney,  had  betrayed  him,  in  a  suit 
in  which  his  wife  procured  a  divorce  and  the 
custody  of  their  two  children ;  also  in  another 
suit  brought  by  one  Dr.  Norton  against  him ; 
and  that  the  deceased  had  ruined  him  finan- 
cially by  forcing  him  to  transfer  his  interest 
in  a  farm  at  a  sacrifice,  to  pay  debts,  had 
induced  the  mother  of  defendant  to  withhold 
further  assistance  from  him  when  in  financial 
straits,  and  had  denounced  him  to  the  world 
as  a  leper  and  drunkard. 

The  instruction  could  scarcely  have  failed 
to  mislead  the  jury,  as  its  practical  effect  was 
to  nullify  the  testimony  adduced  as  to  the 
delusions,  since  such  testimony  did  not  relate 
to  the  kind  of  delunons  which,  if  based  on 
true  or  actual  facts,  as  stated  in  the  instruc- 
tion, would  have  justified  the  killing,  and 
therefore  the  ^ving  of  it,  under  the  facta 
[428]  of  this  case,  because  of  the  character 
of  the  testimony  introduced,  being  only  the 
delusions,  was  clearly  prejudicial.  We  do 
not  say  that  the  giving  of  this  instruction 
would  necessarily  be  prejudical  error  in  all 
cases  where  insanity  is  the  defense,  but  do 
say  that  in  such  cases  it  has  no  application, 
states  a  wrong  principle  of  law,  and  should 
not  be  given. 

By  this  instruction  the  jury  were  told  that 
in  order  to  acquit  the  defendant  on  the  ground 
of  insane  delusion,  they  must  consider  and 
determine  whether  the  supposed  state  of  facts 
with  respect  to  which  the  delusion  existed 
would,  if  real,  have  justified  the  commission 
of  the  act.  This  put  the  inquiry  upon  a  basis 
of  the  criminality  of  a  like  act  in  a  sane 
person,  rather  than  upon  the  question  of  the 
sanity  or  insanity  of  the  accused.  The  de- 
fense of  insanity  raises  the  question  of  mental 
accountability,  and  is  purely  a  trial  of  the 
condition  of  the  mind,  whether  it  is  so 
diseased  as  to  render  the  accused  incapable 
of  crime,  and  has  to  do  with  the  nature  or 
character  of  the  particular  delusions  which 
are  relied  upon  to  establish  insanity,  only  as 
they  may,  under  some  circumstances,  in  their 
very  nature  throw  light  upon  the  mental 
condition.  To  apply  the  same  test  for  the 
determination  of-  the  question  of  insanity  as 
is  applied  to  determine  what  is  criminal  in  a 
sane  person,  is  obviously  wrong.  The  effect 
of  the  instruction  is  to  declare  a  person  who 
may  be  insane  because  of  delusions  account- 
able to  the  law  for  all  acts  which  would  foe 
criminal  if  he  were  sane.  This  manifestly 
cannot  be  a  correct  rule.  A  simple  illustra- 
tion discloses  its  vice.  Suppose  a  man  labors 
under  a  delusion  that  a  countryman  is  in- 
volved in  a  traitorous  scheme  in  the  capacity 
of  a  foreign  spy,  such  delusion  so  completely 
possessing  his  mind  that  it  becomes  a  fore- 
most   and    constant    thought,    and    actually 
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renders  him  insane,  under  it  he  kills  that 
otiier  in  the  belief  that  it  was  an  act  of  civil 
duty.  This  instruction,  if  given  in  such  a 
case,  would  preclude  an  acquittal  on  the 
ground  of  insanity,  no  matter  how  firmly 
satisfied  of  the  [429]  existence  of  that  fact 
the  jury  might  be,  simply  because  the  sup- 
posed  facts  of  the  delusion  would  not,  if 
founded  upon  fact,  justify  the  commission  of 
the  act.  'rhus  punishment  might  be  imposed 
upon  the  most  unfortunate  sufferer  from 
mental  disease,  should  his  act  chance  to  be 
the  same  or  similar  to  acts  that  would  be 
criminal  in  a  sane  person.  The  question  in- 
volved is  one  of  first  impression  in  this  juris- 
diction, and  notwithstanding  the  approval  of 
the  rule  elsewhere,  we  deem  it  unsound. 

In  criminal  trials,  where  proof  of 
delusions  has  been  offered  in  defense,  some 
courts,  in  instructing  the  jury,  have  employ- 
ed the  term  partial  insanity,  as  interchange- 
able with  insane  delusion,  and  have  under- 
taken to  lay  down  rules  of  law  governing 
accountability  under  such  circumstances, 
differing  from  those  applicable  where  the 
proof  is  general  insanity.  In  all  such  cases 
the  controlling  question  is  the  sanity  or  in-  ^ 
sanity  of  the  accused  with  respect  to  the  act, 
and  upon  trial  of  this  issue  there  is,  in  legal 
contemplation,  no  middle  ground,  the  defend- 
ant is  either  sane  or  insane,  and  therefore 
culpable  or  inculpable,  according  as  that 
question  may  be  determined  by  the  jury  from 
the  evidence. 

In  Parsons  v.  State,  81  Ala.  577,  2  So.  854, 
60  Am.  Rep.  193,  the  court,  discussing  the 
propriety  of  an  instruction  like  that  under 
consideration,  said: 

"The  rule  in  M'Xagh ten's  Case  as  decided 
by  the  English  judges,  and  supposed  to  have 
been  adopted  by  the  court,  is  that  the  defense 
of  insane  delusion  can  be  allowed  to  prevail  in 
a  criminal  case  only  when  the  imaginary 
Ktate  of  facts  would,  if  real,  justify  or  excuse 
the  act;  or  in  the  language  of  the  English 
judges  themselves,  the  defendant  'must  be 
considered  in  the  same  situation  as  to 
responsibility,  as  if  the  facts  with  respect 
to  which  the  delusion  exists  were  real.' 
Boswell  V.  State,  63  Ala.  307,  35  Am.  Rep. 
20.  It  is  apparent  from  what  we  have  said 
that  this  rule  cannot  be  correct  as  applied  to 
all  cases  of  this  nature,  even  limiting  it  as 
done  [430]  by  the  English  judges  to  case 
where  one  'labors  under  partial  delusion,  and 
is  not  in  other  respects  insane.*  M'Nagh* 
ten's  Case,  10  CI.  k  F.  200;  2  Lawson's  Cr. 
Def.  150.  It  holds  a  partially  insane  person 
as  responsible  as  if  he  were  entirely  sane, 
and  it  ignores  the  possibility  of  crime  being 
committed  under  the  duress  of  an  insane 
delusion,  operating  upon  the  human  mind, 
the  integrity  of  which  id  impaired  or  de- 
stroyed by  disease,  except  perhaps  in  cases 
where  the  imaginary  state  of  facts,  if  real, 


would  excuse  or  justify  the  act  done  under 
their  influence.    Fields  Med.  Leg.  Guide,  101- 
104;   Guy  &  F.   Forsenic  Med.  220.     If  the 
rule  declared  by  the  English  judges  be  cor- 
rect,   it    necessarily    follows    that    the    only 
possible   instance   of   excusable   homicide   in 
cases  of  delusional  insanity  would  be  where 
the  delusion,  if  real,  would  have  been  such  as 
to  create  in  the  mind  of  a  reasonable  man,  a 
just  apprehension  of  imminent  peril  to  life 
or     limb.       The     personal     fear     or    timid 
cowardice  of  the  insane  man,  although  creat- 
ed  by  disease   acting  through   a   prostrated 
nervous  organization,  would  not  excuse  un- 
due   precipitation    of    action    on    his    part. 
Nothing  would  justify  assailing  his  supposed 
adversary    except    an    overt    act    or   demon- 
stration on  the  part  of  the  latter,  such  as,  if 
the  imaginary  facts  were  real,  would  under 
like    circumstances    have    justified    a    man 
perfectly  sane  in  shooting  or  killing.     If  he 
dare   fail   to   reason   on   the   supposed   facts 
embodied  in  the  delusion,  as  perfectly  as  a 
sane  man  could  do  on  a  like  state  of  realities, 
he  receives  no  mercy  at  the  hands  of  the  law. 
It  exacts  of  him  the  last  pound  of  flesh.    It 
would  follow  also  under  this  rule,  that  the 
partially     insane    man,    afflicted     with    de- 
lusions, would  no  more  be  excusable  than  a 
sane  man  would  be,  if  perchance  it  was  by 
his  fault  the  difficulty  was  provoked,  whether 
by  word  or  deed;  or  if,  in  fine,  he  may  have 
been  so  negligent  as  not  to  have  declined  com- 
bat when  he  could  do  so  safely  without  in- 
creasing peril  of  life  or  limb.    If  this  has  been 
the  law  heretofore,  it  is  time  it  should  be  so 
no  longer.     It  is  [431]  not  only  opposed  to 
the  known  facts  of  modern  medical  science, 
but  it  is  a  hard  and  unjust  rule  to  be  ap- 
plied   to   the   unfortunate    and   providential 
victims  of  disease.     It  seems  to  be  a  little 
less   than    inhuman,   and   its   strict  enforce- 
ment  would  probably  transfer  a  large  per- 
centage of  the  inmates  of  our  insane  hospital 
from  that  institution  to  hard   labor  in  the 
mines     or     the     penitentiary.       Its     fallacy 
consists    in    the    assumption    that   no   other 
phase  of  delusion  proceeding  from  a  diseased 
brain,  can  so  destroy  the  volition  of  an  in- 
sane person  as  to  render  him  powerless  to  do 
what   he   knowa   to   be   right,    or   to   avoid 
doing    what    he    may    know    to    be    wrong 
This    inquiry,    as    we    have    said,    and    here 
repeat,  is  a  question  of  fact  for  the  deter- 
mination of  the  jury  in  each  particular  case. 
It  is  not  a  matter  of  law  to  be  decided  by  the 
courts.     We  think  it  sufficient  if  the  insane 
delusion — ^by    which    we   mean   the   delusion 
proceeding  from  a  diseased  mind — sincerely 
exists  at  the  time  of  committing  the  alleged 
crime,  and  the  defendant,  believing  it  to  be 
real,  is  so  influenced  bv  it  as  either  to  render 
him  incapable  of  perceiving  the  true  nature 
and  quality  of  the  act  done,  by  reason  of  the 
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deprivation  of  the  reasoning  faculty,  or  so 
subverta  his  will  as  to  destroy  his  free 
agency  by  rendering  him  powerless  to  resist 
by  reason  of  the  duress  of  disease." 

And  in  State  v.  Jones,  5Q  N.  H.  369,  9  Am. 
Rep.  242,  with  reference  to  this  rule,  it  is 
said: 

'^lie  doctrine  thus  promulgated  as  law 
has  found  its  way  into  the  text-books,  and 
has  doubtless  been  largely  received  as  the 
enunciation  of  sound  legal  principle  since 
that  day.  Yet  it  is  probable  that  no  in- 
genuous student  of  the  law  ever  read  it  for 
the  first  time  without  being  shocked  by  its 
exquisite  inhumdnity.  It  practically  holds  a 
man  confessed  to  be  insane,  accountable  for 
the  exercise  of  the  same  reason,  judgment, 
and  controlling  mental  power,  that  is  re- 
quired of  a  man  in  perfect  mental  health.  It 
is  in  effect  saying  to  the  jury,  the  prisoner 
was  mad  when  he  committed  [432]  the  act, 
but  he  did  not  use  sufficient  reason  in  his 
madness.  He  killed  a  man  because,  under  an 
insane  delusion,  he  falsely  believed  the  man 
had  done  him  a  great  wrong  which  was 
giving  rein  to  a  motive  of  revenge,  and  the 
act  is  murder.  If  he  killed  a  man  only 
because,  under  an  insane  delusion,  he  falsely 
believed  the  man  would  kill  him  if  he  did 
not  do  so,  that  would  have  been  giving  rein 
to  an  instinct  of  self-preservation,  and  would 
not  be  a  crime.  It  is  true,  in  words,  the 
judges  attempt  to  guard  against  a  con- 
sequence so  shocking,  as  that  a  man  may  be 
punished  for  an  act  which  is  purely  the  oiT- 
spring  and  product  of  insanity,  by  introduc- 
ing qualifying  phrase,  'and  is  not  in  other 
respects  insane."  That  is,  if  insanity  pro- 
duces the  false  belief,  which  is  the  prime 
cause  of  the  prime  cause  of  the  act,  but  goes 
no  further,  then  the  accused  is  to  be  judged 
according  to  the  character  of  the  motives 
which  are  presumed  to  spring  up  out  of  that 
part  of  the  mind  which  has  not  been  reached 
or  affected  by  the  delusion  or  disease.  This 
is  very  refined.  It  may-  be  that  mental 
disease  sometimes  takes  a  shape  to  meet  the 
provisions  of  this  ingenious  formula;  or,  if 
no  such  case  has  ever  yet  existed,  it  is  doubt- 
less within  .  the  scope  of  omnipotent  power 
hereafter  to  strike  with  disease  some  human 
mind  in  such  peculiar  manner  that  the  con- 
ditions will  be  fulfilled;  and  when  that  is 
done,  when  it  is  certainly  known  that  such 
a  case  has  arisen,  the  rule  may  be  applied 
without  punishing  a  man  for  disease.  That 
is,  when  we  can  certainly,  know  that, 
although  the  false  belief  on  which  the 
prisoner  acted  was  the  product  of  mental 
disease,  still,  that  the  mind  was  in  no  other 
way  impaired  or  affected,  and  that  the 
motive  to  the  act  did  certainly  take  its  rise 
in  some  portion  of  the  mind  that  was  yet  in 
perfect  health,  the  rule  may  be  applied  with- 


out any  apparent  wrong,  but  it  is  a  rule 
which  can  be  safely  applied  in  practice,  that 
we  are  seeking;  and  to  say  that'  an  act  which 
grows  wholly  out  of  an  insane  belief  that 
some  great  wrong  has  been  inflicted,  is  at  the 
same  time  [433]  produced  by  a  spirit  of 
revenge  springing  from  some  portion  or 
corner  of  the  mind  that  has  not  been  reached 
by  the  disease,  is  laying  down  a  pathological 
and  psychological  fact  which  no  human  in- 
telligence can  ever  know  to  be  true,  and 
which,  if  were  true,  would  not  be  late,  but 
pure  matter  of  fact.  No  such  distinction 
evor  can  or  will  be  drawn  in  practice;  and  the 
a!xsurdity  as  well  as  inhumanity  of  the  rule 
seems  to  me  sufficiently  apparent  without 
further  conunent." 

A  person  who  is  so  diseased  in  mind  at  the 
time  of  the  act  as  to  be  incapable  of  dis- 
tinguishing right  and  wrong  with  respect  to 
it,  or  being  able  to  so  distinguish,  has  suf- 
fered such  an  impairment  of  mind  by  disease 
as  to  destroy  the  will  power  and  render  him 
incapable  of  choosing  the  right  and  refrain- 
ing from  doing  the  wrong,  is  not  accountable. 
And  this  is  true  howsoever  such  insanity 
may  be  manifested,  by  insane  delusions  of 
whatever  nature,  by  irresistible  impulse,  or 
otherwise.  Parsons  v.  State,  supra;  State 
¥.  Jones,  supra;  Green  v.  State,  64  Ark.  52:i, 
43  S.  VV.  973;  State  v.  Johnson,  40  Conn. 
136;  Flanagan  v.  State,  103  Ga.  610,  30  S.  £. 
550;  Dacey  v.  People,  116  III.  555,  6  N.  E. 
165;  Lilly  v.  People,  148  111.  467,  36  N.  E.  95; 
Meyer  v.  People,  156  111.  126,  40  N.  E.  490; 
Plake  V.  State,  121  Ind.  433,  23  N.  E.  273,  16 
Am.  St.  Rep.  408;  Bradley  v.  State,  31  Ind. 
492;  State  v.  Hockett,  70  la.  442,  30  N.  W. 
742;  Shannahan  v.  Com.  8  Bush  (Ky.)  463, 
8  Am.  Rep.  465 ;  Banks  v.  Com.  145  Ky.  800, 
141  S.  W.  380,  Com.  v.  Rogers,  7  Mete. 
(Mass.)  500,  41  Ann.  Dec.  458;  State  v. 
Crowe,  aO  Mont.  174,  102  Pac.  579,  18  Ann. 
Cas.  643;  Dejarnette  v.  Com.  75  Va.  867; 
Bishop,  New  Criminal  Law,  sees.  381-394;  1 
Wharton,  Criminal  Law,  10th  ed.  sees.  43- 
45;  1  McLain,  Criminal  Law,  sees.  156-158; 
12  Cyc.  p.  169,  note  50;  16  Am.  &  Eng.  Enc. 
of  Law   (2d.  ed.)   618. 

However,  the  utmost  care  should  be  taken 
not  to  confuse  such  mental  disease  with 
moral  obliquity,  mental  depravity,  [434]  or 
passion  arising  from  anger,  hatred,  revenge, 
and  kindred  evil  conditions,  for  where  the 
act  is  induced  by  any  of  these  causes  the 
perpetrator  is  accountable  to  the  law.  Tlie 
question  of  the  mental  condition  of  a  defend- 
ant at  the  time  in  respect  to  the  act  should 
go  to  the  jury  for  its  determination  as  mat- 
ter of  fact  upon  bU  the  evidence  adduced, 
under  general  instructions  defining  the  scope 
of  the   inquiry. 

Error  -  is  assigned  to  the  admission  over 
objection    of    testimony    of   three    witneaaes, 
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Claude  Coffini  E.  D.  Avery  and  Louise  Avery 
Crose,  wife  of  deceased,  which  tended  to  show 
the  relations  existing  between  the  deceased 
and  the  defendant.  Counsel  assert  that  this 
was  an  attempt  to  vindicate  the  character  and 
conduct  of  the  deceased,  and  had  no  proper 
place  in  the  trial  as  rebuttal,  or  at  all.  It 
may  be  said  of  some  of  this  testimony  that  it 
was  hearsay  in  character,  and  should  have 
been  excluded,  particularly  that  of  Louise 
Avery  Crose,  the  widow,  as  to  certain  re- 
marks made  by  her  deceased  husband,  and 
the  substance  of  certain  telephonic  messages 
between  him  and  other  persons,  concerning 
the  conduct  of  defendant,  the  admission  of 
which  was  manifestlv  erroneous.  So  much 
of  it  was  given  by  those  who  testified  from 
personal  knowledge  of  the  relations  between 
the  deceased  and  the  defendant  was  compe- 
tent, more  properly  admissible  in  chief  than 
rebuttal,  to  be  considered  and  weighed  with 
ail  other  evidence  adduced  in  the  case. 

Complaint  is  also  made  of  alleged  remarks 
by  the  special  prosecutor  in  his  closing  argu- 
ment to  the  jury,  among  others  one  that  th^ 
defense  of  insanity  is  a  disgrace  to  American 
jurisprudence,  which  it  is  said  w«re  per- 
mitted to  go  to  the  jury  despite  objection. 
The  matter  is  not  contained  in  the  bill  of 
exceptions,  but  is  presented  by  affidavit  of 
counsel,  and  is  therefore  not  properly  here 
for  consideration.  Had  such  statement  been 
made  to  the  jury,  it  would  [435]  have  been 
not  only  highly  improper  and  reprehensible, 
but  if  preserved  with  objections  and  ex- 
ceptions, might  constitute  reversible  error. 
This  suggestion  certainly  ought  to  be  suf- 
ficient to  preclude  the  possibility  of  improper 
conduct  of  this  character  on  the  part  of  the 
district  attorney  at  another  trial. 

The  judgment  is  reversed  and  the  same 
remanded  for  a  new  trial  according  to  the 
views    herein    expressed. 

Decision  en  banc. 

Gabbert,  C.  J.,  and  White  and  Garrigues 
J  J.  dissent. 

Rehearing  denied  January  3,  1915. 


HOTE. 


Irresistible  or  Unoontrollmble  laapulse 
fts  Defense  to  Criminal  Ol&mrso* 

Introductory,  609. 

Doctrine  of  Irresistible  Impulse,  609. 
Doctrine  Recognized,  610. 
Doctrine  Not  Recognized,  611. 
Impulse  Produced  by  Emotion^  612. 


Introductory. 

The  earlier  cases  discussing  the  question 
whether    an    irresistible    or    uncontrollable 
Ann.  Cas.  1917C. — 39. 


impulse  constitutes  a  defense  to  a  criminal 
charge  are  reviewed  in  the  note  to  Smith  v. 
State,  Ann.  Cas.  1912A  23.  The  present  note 
collates  the  more  recent  decisions  on  that 
point. 

The  note  to  State  v.  Riddle,  Ann.  Cas. 
1914A  884,  discusses  specifically  the  form  of 
insanity  known  as  "kleptomania"  which  is 
sometimes  manifested  aa  an  irresistible 
impulse. 

Doctrine  of  Irresfstible  Impulse, 

The  so-called   doctrine  of   irresistible   im- 
pulse is  briefly  that  a  person  is  not  legally 
responsible  for  a  criminal  act  though  he  has 
capacity    sufficient    to    distinguish    between 
right  and  wrong  with  respect  to  that  act,  if 
by  reason  of  insanity  he  is  not  only  impelled 
to  the  commission  of  the  act  but  is  deprived 
of  the  power  to  resist  the  impulse.    The  doc- 
trine touches  on  the  law  of  responsibility  for 
crime  at  many  points.    It  constitutes  a  defi- 
nite exception  to  the  "right  and  wrong  test" 
laid  down  in  M'Naghten's  case,  1  C.  &  K.  130, 
note  a,  47  E.  C.  L.  130,  note  a,  81  Scott  N.  R. 
695,  10  CI.  &  F.  200,  8  Eng.  Rep.  [Reprint] 
718,  and  followed  in  the  majority  of  Ameri- 
can jurisdictions.    As  is  said  in  the  reported 
case,  it  likewise  modifies  the  rule  of  M'Nagh- 
ten's  case  as  to  delusional  insanity.     See  in 
this  connection  Bell  v.  State,  120  Ark.  630, 
180  S.  W.  186,  and  Banks  v.  Com.  146  Ky. 
800,  141  S.  W.  380,  stated  at  length  infra  in 
the  subdivision  Doctrine  Recognized.    It  also 
affects  materially  the  "moral  insanity"  the- 
ory  which   involves   primarily   the   question 
whether  the  discrimination  between  right  and 
wrong  required  by  the  test  in  M'Naghten's 
case   is   to   be   confined   to   legal   right  and 
wrong.    A  few  recent  cases  recognizing  an  un- 
controllable pow^er  in  an  insane  delusion  that 
an  act  known  to  be  legally  wrong  is  neverthe- 
less morally  right  have  held  that  irresponsibil- 
ity results  from  such  a  delusion.    See  Banks 
V.  Com.  145  Ky.  800,  HI  S.  W.  380;  People 
V.  Schmidt,  216  N.  Y.  324,  Ann.  Cas.  1916A 
078,  110  N.  E.  945,  L.R.A.1916D  519.    On  the 
other  hand  it  was  said  in  Watson  v.  State, 
133  Tenn.  198,  180  S.  W.  168:     "A  man  may 
have  the  deepest  religious  convictions  and  be 
thoroughly  persuaded  that  the  hand  of  the 
Almighty  is   upon   him,   and  that  whatever 
he  may  do  will  turn  out  all  right  in  the  end, 
that  Providence  will  intervene  to  prevent  the 
detection   and  punishment  of  any  crime  he 
mav  commit.    Yet  if  he  does  an  act  which  in 
a  man  of  sound  mind  would  be  criminal  in 
character,  and  at  the  same  time  the  act  is 
done,  to  use  the  exact  words  of  the  witness, 
*he  had  sense  enough  to  know  that  it  was  a 
violation  of  the  law,'  for  which  punishment 
was  prescribed,  there  is  no  immunity  from 
punishment  for  him.     The  law  exacts  obedi- 
ence   from    him    as    well    as    others,    and 
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when  he  knows  the  act  he  contemplates  to  be 
a  violation  of  the  law,  for  which  punishment 
is  prescribed,  he  has  then  a  legal  conception 
of  what  is  right,  and  also  of  what  is  wrong." 

Doctrine  Recognized. 

The  doctrine  that  an  irresistible  impulse 
resulting  from  a  disordered  mind  relieves 
from  criminal  responsibility  though  the 
person  is  capable  of  distinguishing  between 
right  and  wrong  with  respect  to  the  act  in 
question  finds  support  in  a  number  of  recent 
decisions.  Bell  v.  State,  120  Ark.  530,  180  S. 
W.  186;  Hall  v.  Com.  155  Ky.  641,  159  S.  W. 
1155;  State  v.  Leakey,  44  Mont.  354,  120  Pac. 
234;  Doherty  v.  State,  73  Vt.  380,  50  Atl. 
1113;  Lowe  V.  State,  118  Wis.  641,  96  N.  W. 
417.  And  see  the  reported  case.  See  also 
State  V.  Kelley,  74  Vt.  278,  52  Atl.  434.  In 
Bell  ▼.  State,  supra,  the  court  stated  the 
tests  of  irresponsibility  as  follows:  'Tirst, 
that  at  the  time  of  the  killing  the  defendant 
was  under  such  a  defect  of  reason  from  dis- 
ease of  the  mind  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing;  or, 
second,  if  he  did  know  it,  that  he  did  not 
know  that  he  was  doing  what  was  wrong; 
or,  third,  if  he  knew  the  nature  and  quality 
of  the  act,  and  knew  that  it  was  wrong, 
that  he  was  under  such  duress  or  mental  dis- 
ease as  to  be  incapable  of  choosing  between 
right  and  wrong  as  to  the  act  done,  and 
unable,  because  of  the  disease,  to  resist  the 
doing  of  the  wrong  act  which  act  was  the 
result  solely  of  his  mental  disease."  As  to 
the  application  of  tliose  tests  to  a  case  of 
delusional  insanity  the  court  said:  ''The 
second  and  third  of  these  tests  are  applicable 
in  every  case  where  the  evidence  tends  to 
prove,  as  it  does  here,  that  the  accused,  at 
the  time  of  the  alleged  criminal  act,  was 
afflicted  with  that  disease  of  the  mind  termed 
by  medical  experts,  alienists,  and  authors  on 
medical  jurisprudence  as  paranoia,  which  has 
progressed  to  the  'stage  of  persecution.'  This 
disease  manifests  itself  and  is  characterized 
by  systematized  delusions ;  that  is,  a  delusion 
based  on  false  premises,  pursued  by  a  logical 
process  of  reasoning  to  an  insane  conclusion. 
Taylor  v.  McClintock  [87  Ark.  243].  The 
victim  of  this  disease,  in  its  first  stage, 
has  apparently  a  sound  mind  upon  all  sub- 
jects except  those  coming  within  the  particu- 
lar sphere  of  his  delusion,  and  he  may  thep 
be  able  to  control  hie  actions  with  reference 
to  his  delusion.  Hence  the  reason  for  the 
rule  announced  in  M'Naghten's  case,  10  Cl. 
A  F.  200-211,  and  recognized  by  us  in  Boiling 
V.  State  [64  Ark.  588],  that  where  one  labors 
under  a  partial  delusion  only,  and  is  not  in 
other  respects  insane,  he  must  be  considered  in 
the  same  situation  as  to  responsibility  as  if 
.the  facts  with  respect  to  which  the  delusion 


exists  were  real.  But  where  the  disease  has 
progressed  to  its  second  stage,  according  to 
Wharton  k  Stills,  in  their  excellent  work  on 
^fedical  Jurisprudence,  pp.  828,  1031,  b:  'The 
patient  passes  on  to  the  formation  of  delu- 
sions of  suspicion  and  persecution.  He  be- 
lieves he  is  the  object  of  evil  designs  of 
others;  he  is  talked  about  and  maligned;  he 
is  shunned;  his  plans  are  thwarted;  he  i» 
unjustly  dealt  with;  he  is  defrauded  of  his. 
rights.  ...  He  may  fasten  his  suspicions- 
upon  some  particular  person  or  persons.  He 
meditates  plans  of  protection,  and  then  of 
resentment.  He  has  now  become  the  persecut- 
ed paranoiac,  the  most  dangerous  of  all  the 
insane.'  In  this  the  second  stage  of  the  dis- 
ease the  mind  of  the  victim  of  paranoia  may 
have  become  so  completely  dominated  by  the 
disease  as  to  render  him  incapable  of  con- 
trolling his  actions  with  reference  to  the 
subject-matter  of  his  delusion.  The  disease 
may  have  progressed  to  the  extent  that,  in 
the  language  of  Dean  on  Med.  Jur.  497 :  The 
reason  has  lost  its  empire  over  the  passions 
and  the  actions  by  which  they  are  manifested 
to  such  a  degree  that  the  individual  can 
neither  repress  the  former  nor  abstain  from 
the  latter.*  But  he  adds :  'It  does  not  follow 
that  he  may  not  be  in  possession  of  his 
senses.  The  maniac  may  judge  correctly  of 
his  actions,  without  being  in  a  condition  to 
repress  his  passions,  and  to  abstain  from  the 
acts  of  violence  to  which  they  impel  him.' 
Hence  the  reason  for  the  third  test  mentioned 
above,  approved  by  the  best  of  modern  au- 
thorities." 

Tlie  case  last  cited  follows  the  earlier  de- 
cision in  Boiling  v.  State,  54  Ark.  588,  16  S. 
W.  658,  wherein  it  was  said:  "If  the  de- 
fendant labored  under  a  delusion  as  to  the 
acts  and  purposes  of  Parks,  and  by  reason 
thereof  really  believed  that  it  was  not  wrong 
under  the  laws  of  God  and  nature  to  kill  him, 
he  would  not  be  responsible;  but  although 
he  had  a  delusion,  still  if  his  reason  was 
not  dethroned  and  he  knew  that  it  was  wrong 
to  kill  Parks,  he  would  be  responsible,  unless 
the  delusion  was  that  Parks  was  in  the  act 
of  attempting  to  kill  him,  and  that  it  was 
necessary  for  him  to  kill  Parks  to  prevent 
his  own  death  or  serious  bodily  harm.  The 
delusion  that  Parks  was  attempting  to  marry 
his  mother,  or  had  tried  to  injure  him  in 
the  church  or  in  his  business,  would  not  ex- 
cuse the  killing;  for  such  facts,  if  real,  would 
furnish  no  excuse;  to  acquit  the  defendant 
on  account  of  such  delusion,  there  must  also 
appear  an  absence  of  the  knowledge  of  right 
and  wrong  in  relation  to  the  facts  assumed." 

In  Banks  v.  Com.  145  Ky.  800,  141  S.  W. 
380,  the  court  gave  some  recognition  to  the 
irresistible  impulse  doctrine,  saying:  "What 
is  known  as  moral  insanity,  defined  to  be  'a 
morbid  state  of  the  aifections  and  passions. 
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or  unsettling  of  the  moral  system,  the  mental 
faculties  remaining  normal  and  sound;  an 
irresistible  impulse  to  commit  a  criminal  act 
coexisting  with  mental  sanity'  (Wharton  & 
Still^'s  Medical  Jurisprudence,  vol.  1,  sec. 
195),  as  an  excuse  for  crime,  found  apparent 
recognition  in  the  cases  of  Smith  v.  Com.  1 
Duv.  224;  Kriel  v.  Com.  5  Bush  362;  and 
Scott  V.  Com.  4  Mete.  227,  decided  nAany  years 
ago,  but  never  obtained  a  foothold  in  this 
state,  nor  has  it  in  any  other.  While  the  law 
does  not  desire  or  demand  that  incapables 
shall  be  punished  for  violating  its  mandates, 
the  frequency  with  which  this  often  mysteri- 
ous and  always  alarming  mental  state  known 
as  insanity  is  put  forward  as  an  excuse  for 
crime,  makes  it  necessary  for  the  protection 
of  life  that  this  defense  should  be  as  carefully 
guarded  from  abuse  as  its  nature  will  permit. 
And,  although  medical  writers  are  generally 
agreed  that  there  is  a  well-defined  disease 
called  moral  insanity,  as  distinguished  from 
mental  insanity  aa  the  latter  is  usually  un- 
derstood, the  doctrine  of  moral  insanity  aa  a 
protection  against  punishment  has  been  re- 
pudiated by  all  courts  aa  dangerous  to  the 
safety  of  society.  Wharton's  Criminal  Law, 
vol.  1,  §  46.  Under  our  practice,  in  every 
case  where  the  defense  of  insanitv  is  made, 
the  accused  is  allowed  the  widest  latitude  in 
bringing  before  the  jury  the  peculiarities  of 
the  particular  affection  he  is  suffering  with, 
whatever  its  technical  name  may  be;  but, 
when  this  is  done,  he  must  submit  to  the  in- 
exorable test  that  it  is  only  unsoundness 
of  mind  as  a  result  of  mental  disease  that 
will  save  him  from  the  consequences  of  his 
act.  McCarty  v.  Com.  114  Ky.  620.  If  ap- 
pellant was  a  paranoiac,  and  under  the  coer- 
cive influence  of  an  insane  delusion  that  he 
could  not  resist,  he  was  not  entitled  to  an 
acquittal  unless  tlie  jury  believed  that  this 
impelling  po\v(M-  was  the  result  of  mental 
disease;  and  this  being  so  the  very  point  in 
his  defense  was  covered  by  that  part  of  the 
instruction  telling  the  jury  that  they  should 
acquit  him  if  'as  a  result  of  mental  unsound- 
ness he  did  not  then  hav^  sufficient  will  power 
to  govern  his  actions  by  reason  of  some  In- 
sane impulse,  which  he  could  not  resist  or 
control.'  From  a  careful  examination  of  the 
record,  we  are  satisfied  that  the  test  of  in- 
sanity that  would  authorize  the  discharge  of 
appellant  was  properly  applied  in  the  instruc- 
tions." In  Tliompson  v.  Com.  155  Ky.  333, 
159  S.  W.  829,  the  same  rule  was  applied 
in  a  case  of  morbid  sexual  degeneracy. 

In  England f  while  there  appears  to  have 
been  no  authoritative  departure  from  the  rule 
in  M'Naghten's  case,  two  recent  cases  have 
recognized  the  irresistible  impulse  doctrine. 
Rex  V.  Hay,  22  Cox  C.  C.  268,  75  J.  P.  480 ; 
Rex  V.  Fryer,  24  Cox  C.  C.  403.  In  the  case 
last  cited  it  was  said:     "What  does  insane' 


mean?  The  definition  is  based,  according  to 
our  law,  on  this — that  the  accused  labored 
under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing.  Then  there 
is  an  alternative — or  if  he  did  know  the 
nature  and  quality  of  the  act  he  was  doing,  he 
did  not  know  that  he  was  doing  what  was 
wrong.  That  is  the  recognized  law  on  the 
subject;  but  I  am  bound  to  say  it  does  not 
seem  to  me  to  completely  state  the  law  as 
it  now  is,  and  for  the  purpose  of  to-day  I 
am  going  to  direct  you  in  the  way  indicated 
by  a  very  learned  judge,  Fitzjames  Stephen^ 
and  follow  his  direction — that,  if  it  is  shown 
that  he  is  in  such  a  state  of  mental  disease 
or  natural  mental  infirmity  as  to  deprive 
him  of  the  capacity  to  control  his  actions,  I 
think  you  ought  to  find  him  what  the  law 
calls  him — *insane,*  because  it  seems  to  me, 
if  there  is  such  a  disease  of  the  mind,  not. 
caused  by  any  accident,  but  an  actual  disease 
of  the  mind,  such  as  to  deprive  him  of  the 
capacity  of  controlling  his  actions,  in  my 
opinion  a  jury  should  find  him  insane,  if 
that  is  shown  to  have  existed  at  the  time  of 
doing  the  act.' 
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Doctrine  Not  Recognized. 

The  recent  decisions  from  the  jurisdiction* 
previously  repudiating  the  irresistible  im- 
pulse doctrine  adhere  to  that  view  and  recog- 
nize the  **right  and  wrong  test"  as  the  sole 
criterion  of  responsibility.  State  v.  Riddle, 
245  Mo.  451,  Ann.  Cas.  1914A  886,  150  S.  W, 
1044,  43  L.B.A.(N.S.)  150;  People  v.  Schmidt, 
216  N.  Y.  324,  Ann.  Cas.  1916A  978,  110  N. 
E.  945,  L.R.A.1916D  510;  State  v.  Cooper, 
170  N.  C.  719,  87  8.  E.  50;  Adair  v.  State, 
6  Okla.  Crim.  284,  118  Pac.  416,  44  L.R.A. 
(X.S.)  119;  Albcrty  v.  State,  10  Okla.  Crim- 
016,  140  Pac.  1025,  52  L.R.A.(X.S.)  248; 
Smith  V.  State  (Okla.)  155  Pac.  699;  State 
V.  Hassing,  60  Ore.  81,  118  Pac.  195;  Watson 
V.  State,  133  Tenn.  198,  180  S.  W.  168;  Hogue 
V.  State  (Tex.)  146  S.  W.  905;  Roberts  ▼. 
State  (Tex.)  150  S.  W.  627;  Mikeska  v.  State 
(Tex.)  182  S.  W.  1127;  Rex  v.  Jessamine,  1ft 
Can.  Crim.  Cas.  214,  3  Ont.  W.  N.  753,  21 
Ont.  W.  Rep.  392.  And  see  State  v.  Mewhin- 
ney,  43  Utah  136,  Ann.  Cas.  1916C  637,  134 
Pac.  632,  L.R.A.1916D  690.  In  State  v. 
Kassing,  supra,  after  stating  that  the  weight 
of  authority  upholds  the  "right  and  wron*]^ 
test,"  the  court  said:  "On  the  other  hand, 
a  few  courts  have  admitted  with  some  reser>'a- 
tion  the  theory  that  an  uncontrollable  im- 
pulse, superinduced  by  mental  disease,  even 
though  accompanied  by  capacity  to  distin- 
guish between  right  and  -wrong,  is  a  defense 
to  crime.  Dr.  Maudsley,  an  eloquent  cham- 
pion of  this  theory,  remarks:  'There  is  a 
destiny  made  for  a  man  by  his  ancestors,  and. 
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no  one  can  elude,  were  he  able  to  attempt 
it,  the  tyranny  of  his  organization.'  It  is 
submitted  that  these  writers,  and  the  judges 
who  have  adopted  their  opinions,  have  dealt 
with  man's  moral  responsibility  as  between 
his  Creator  and  himself,  rather  than  his  legal 
responsibility  as  a  member  of  organized  socie- 
ty. It  ought  to  be  plain  that  if  every  case 
tried  should  involve  an  investigation  of  the 
defendant's  ancestry  and  environment,  with 
a  view  to  determine  to  what  extent  these  in- 
fluenced the  free  and  untrammeled  action  of 
his  will,  and  how  far,  in  view  of  these,  he 
was  morally  responsible  for  his  acts,  the  in- 
vestigation would  be  interminable.  While  one 
of  the  incidental  objects  of  the  law  is  to  re- 
form offenders,  where  they  are  reformable, 
its  principal  object  is  to  protect  society,  and 
the  only  practicable  working  theory  upon 
wliich  it  can  proceed  is  to  assume  that  every 
man  who  knows  right  from  wrong  can  ob- 
serve  the  right  and  avoid  the  wrong." 

In  State  v.  Mewhinney,  48  Utah  135,  Ann. 
Cas.  191ftC  537,  134  Pac.  632,  L.R.A.1916D 
590,  referring  to  the  "right  and  wrong  test," 
the  court  said:  ''That  the  test  in  a  case 
,  like  the  one  presented  by  this  record  is  the 
'  proper  one  impresses  us  as  clearly  sound, 
and  this  impression  is  not  weakened  after 
considering  counsel's  argument  advanced  in 
behalf  of  their  contention.  They,  in  effect, 
argue  that  if  appellant  was  controlled  by  an 
irresistible  impulse  to  commit  the  robbery — 
that  is,  if  he  did  not  have  the  will  power  to 
resist  the  temptation  or  impulse  to  rob  or 
steal — ^then  he  should  be  acquitted,  although 
he  possessed  the  mental  capacity  to  distin- 
guish between  right  and  wrong  with  respect 
to  the  homicide.  This,  in  our  judgment,  is 
neither  good  law  nor  good  sense.  Suppose  A 
is  charged  with  the  murder  of  B,  which  is 
committed  because  he  is  detected  by  B  while 
he  was  in  the  act  of  committing  a  robbery 
or  larceny.  Upon  being  tried  for  the  murder, 
A,  however,  establishes  by  indubitable  proof 
that  for  a  long  time  prior  to  the  commission 
of  the  larceny  he  was  a  confirmed  kleptoma- 
niac; that  is,  that  he  was  aflSicted  with  that 
species  of  insanity  which  manifests  itself  in 
an  irresistible  impulse  or  desire  to  steal,  and 
that  he  lacked  the  will  power  to  control  or 
overcome  the  impulse.  Would  this  proof  be 
sufficient  to  excuse  the  homicide?  We  think 
not.  In  the  assumed  case  A  committed  mur- 
der for  precisely  the  same  reason  that  ap- 
pellant killed  Erickson,  namely,  to  avoid  ap- 
prehension and  possible  conviction  for  the 
attempted  robbery.  Under  such  circum- 
stances, the  test  of  mental  responsibility, 
therefore,  is  not  whether  the  accused  is  a 
confirmed  thief  and  has  not  the  will  power 
to  resist  theft,  but  it  is  whether  he  had 
the  mental  capacity  to  distinguish  between 
right  and  wrong  with  respect  to  the  act  with 
which   he   is  charged,  in   this  case  murder. 


According  to  counsel's  theory,  although  the 
accused  may  have  had  ample  mental  capacity 
to  realize  that  it  was  wrong  to  kill,  yet,  if 
he  was  afflicted  with  an  irresistible  impulse  to 
steal,  he  ought  to  have  been  acquitted  of  both 
crimes.  This,  in  effect,  would  be  an  induce- 
ment to  every  thief  to  slay  every  one  who  dis- 
covered a  theft  committed  by  him." 

Impulse  Produced  hy  Etnotion, 

The  recent  cases  are  in  accord  in  holding 
that  an  emotional  impulse  howsoever  irresist- 
ible, such  as  the  frenzy  of  anger  or  jealousy, 
does  not  operate  as  a  defense.  Garner  v. 
State  (Miss.)  73  So.  50;  Lowe  v.  State,  118 
W^is.  641,  96  N.  W.  417.  In  Bell  v.  SUte,  120 
Ark.  530,  180  S.  W.  186,  the  court,  after 
recognizing  the  doctrine  of  irresistible  im- 
pulse, said:  "But  it  must  be  remembered 
that  one  who  is  otherwise  sane  will  not  be 
excused  from  a  crime  he  has  committed  while 
his  reason  is  temporarily  dethroned,  not  by 
disease,  but  by  anger,  jealousy,  or  other  pas- 
sion; nor  will  he  be  excused  because  he  has 
become  so  morally  depraved  "that  his  con- 
science ceases  to  control  or  influence  his  ac- 
tions.' In  other  words,  neither  so-called 
'emotional'  nor  'moral'  insanity  will  justify 
or  excuse  a  crime." 
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Appeal  and  Error  •»  Scope  of  Rerlow  i* 
Objoetion  Hot  Made  Below. 

An  objection  that  causes  of  action  set  out 
in  a  petition  are  inconsistent,  not  called  to 
the  attention  of  the  trial  court,  will  not  be 
considered  when  presented  for  the  first  time 
in  this  court. 

Iiandlord  and  Tenant  —  Implied  Ootc- 
nanta  in  Lease  —  Qniet  Enjoyment. 

As  against  a  lessor,  or  any  one  holding 
under  him,  a  covenant  of  quiet  enjoyment  of 
the  premises  is  implied  in  a  lease  silent  on 
that  subject. 

[See  note  at  end  of  this  case.] 

Breaeli    of    Covenant    •»    Measure    ef 
Damages. 

Tx)88  of  profits,  when  they  can  be  ascer- 
tained, is  a  proper  measure  of  damages  where 
by  the  act  of  a  lessor  the  tenant  is  deprived 
of  the  use  and  occupation  of  the  premises 
covered  by  the  lease. 

[See  Ann.  Cas.  1916D  1147.] 
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PittiiiiK  I«eaB«  into  Posseaiioii  •»  Wliftt 
Conctitntea. 

A  lessee,  working  upon  the  leased  premises 
on  the  first  day  of  his  term,  does  not  thereby 
obtain  possession  thereof,  where  the  premises 
are  in  the  rightful  possession  of  a  prior 
tenant. 

[See  14  Ann.  Cas.  402;  134  Am.  St.  Rep. 
916,] 

Verdiotc  aad  Fiadincs  »  Vordlot  Sus- 
tained. 

There  is  nothing  in  this  case  to  indicate 
that  the  verdict  was  given  under  mistake,  or 
the  influence  of  passion  or  prejudice,  nor  that 
the  verdict  and  judgment  are  contrary  to  the 
evidence. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Montgomery 
county:    FLASJmsLLY,  Judge. 

Action  by  W.  R.  Stewart,  plaintiff,  against 
W.  B.  Murphy,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.  Affibm£D. 

P.  L,  Courtright  for  appellant. 
8.  H.  Piper  for  appellee. 

[421]  Mabshall,  J. — ^This  is  an  appeal 
from  a  judgment  for  damages  for  failure  to 
deliver  possession  of  leased  premises. 

The  defendant  leased  to  the  plaintiff 
eighty  acres  of  land  in  Montgomery  county, 
but  was  unable  to  deliver  [422]  possession  of 
the  premises  because  a  former  tenant  held 
over  under  a  lease  not  legally  terminated. 
There  are  two  causes  of  action  set  out  in 
the  petition.  Under  the  first  the  plaintiff 
sought  to  recover  the  consideration  paid  for 
the  lease.  This  was  not  contested  by  the 
defendant,  was  included  in  the  verdict,  and 
was  remitted  by  the  plaintiff  before  judg- 
ment. The  second  cause  of  action,  as  stated 
in  the  petition,  Is  as  follows: 

"For  a  second  and  further  cause  of  action 
the  said  plaintiff  hereby  refers  to  his  first 
cause  of  action  and  makes  all  the  all^ations 
and  averments  thereof  a  part  of  this  cause  of 
action  and  further  alleges  that  the  said 
defendant  has  failed  and  neglected  to  place 
and  put  said  plaintiff  in  the  possession  said 
real  estate  as  under  his  said  contract  of  lease 
he  was  obligated  and  bound  to  do,  and  that 
by  reason  thereof  said  plaintiff  has  been 
deprived  of  the  use  of  said  real  estate  for  the 
term  for  which  it  was  leased  to  him,  and  that 
the  fair  and  reasonable  rental  value  of  the 
use  of  said  premises  to  said  plaintiff  during 
said  term  is  the  sum  of  $500.00,  and  that 
said  plaintiff  has  been  damaged  by  reason  of 
said  defendant's  failure  and  neglect  to  com- 
ply with  the  terms,  both  express  and  implied, 
of  said  lease,  and  to  place  and  put  said 
plaintiff  in  the  possession  of  said  premises, 
in  the  aforesaid  sum  of  $500.00,  and  which 
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sum  is  now  justly  due  and  owing  from  the 
said  defendant  to  said  plaintiff." 

(1)  On  the  trial  the  defendant  objected 
to  the  introduction  of  evidence  on  the  second 
cause  of  action  because  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
because  the  lease  contained  no  warranty  of 
possession.  This  objection  was  overruled.  A 
demurrer  to  the  plaintiff's  evidence  was  also 
overruled.  An  objection  urged  against  the 
second  cause  of  action  stated  in  the  petition 
and  against  the  evidence  to  sustain  it,  is  that 
the  plaintiff's  two  causes  of  *  action  are  in- 
consistent. This  matter  seems  not  to  have 
been  called  attention  of  the  trial  court,  and 
is  now  presented  for  the  first  time.  It  is 
now  too  late.  (Walker  v.  Armstrong,  2 
Kan.  198,  222;  Green  v.  Dunn,  6  Kan.  254; 
Moore  v.  Wade,  8  Kan.-  380;  Wilson  v. 
[423]  Fuller,  9  Kan.  176 ;  Kansas  Pac.  R.  Co. 
V.  Mihlman,  17  iCan.  224 ;  Parsons  Water  Co. 
V.  Hill,  46  Kan.  145,  26  Pac.  412;  Rouse  v. 
Bartholomew,  51  Kan.  425,  32  Pac.  1088; 
Board  of  Education  v.  Jacobus,  83  Kan.  778, 
112  Pac.  612;  Gorrell  v.  Battelle,  93  Kan. 
370,  372,  144  Pac.  244;  Insurance  Co.  of 
North  America  v.  Baer,  94  Kan.  777,  347, 
Pac.   840.)  \ 

(2)  It  IS  urged  that  there  is  no  warranty 
in  the  lease  of  the  quiet  enjoyment  of  the 
premises.  This  is  correct,  unless  one  is 
implied.  The  lease  recites  that  the  party  of 
the  first  part  has  this  day  leased  and  rented 
unto  the  party  of  the  second  part,  for  tlie 
term  of  one  year,  commencing  on  the  first 
day  of  March,  1913,  etc.  To  enjoy  the 
benefitB  secured  by  this  contract  the  lessee 
— the  plaintiff  in  this  action — must  be  in 
possession  of  the  premises.  If  he  cannot 
have  such  possession,  the  provisions  of  the 
contract  are  defeated  so  far  as  he  is  con- 
cerned. In  a  sale  of  personal  property  there 
is  an  implied  warranty  or  covenant  on  the 
part  of  the  seller  that  he  is  the  owner  of  the 
property  and  has  the  right  to  sell  the  same. 
Unless  there  is  an  implied  covenant  for  quiet 
enjoyment  of  the  premises  a  landowner  may 
lease  property  to  different  persons  for  the 
same  period,  and  not  be  liable  because  of 
failure  to  deliver  possession  under  the  leases. 
It  is  true  that  when  parties  enter  into  a 
written  contract  that  contract  is  presumed  to 
contain  all  the  terms  of  their  agreement,  but 
many  times  conditions  are  implied  by  law  on 
which  the  contract  itself  is  silent.  It  would 
be  a  harsh  rule  that  would  permit  a  land> 
owner  to  lease  land  to  a  person,  and  then, 
without  fault  on  the  part  of  the  lessee,  pre- 
vent him  from  going  upon  or  possessing  the 
premises.  The  authorities  are  not  united  in 
holding  that  a  covenant  of  quite  enjoyment 
is  implied  in  a  lease.  In  a  Note  in  9  Iy.R.A. 
(K.S.)  1127,  it  is  stated  that  the  authorities 
upon  this  point  are  in  direct  conflict,   and 
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■  cases  are  thero  cited  on  both  sides  of  the  con- 
troversy. The  weight  of  authority,  however, 
is  that  in  every  lease  of  land  a  covenant  of 
quite  enjoyment  is  implied  when  the  lease  is 
silent  on  that, subject. 

[424]  "The  lessor  impliedly  covenants  to 
put  the  lessee  in  possession  at  the  beginning 
of  the  term  as  against  a  prior  tenant  wrong- 
fully holding  over."  (Sloan  v.  Hart,  150 
N.  C.  269,  63  S.  E.  1037,  134  Am.  St.  Rep. 
911,   21    L.R.A.(N.S.)    239,   headnote.   If    1.) 

In  Sloan  v.  Hart,  supra,  this  language  is 
found : 

"All  authorities  are  agreed  that,  if  Josh 
Simon,  the  prior  tenant,  held  over  rightfully 
under  the  terms  of  his  lease,  the  defendants 
would  be  liable,  for  to  hold  otherwise,  would 
be  giving  to  the  defendants  the  benefits  of 
their   own   wrong."    (p.   271.) 

"Ordinarily  there  is  an  implied  covenant  in 
a  lease  that  the  demised  premises  shall  be 
open  to  entry  by  the  lessee  at  the  time  fixed 
in  the  lease  as  the  beginning  of  the  term." 
( Herpolsheimer  v.  Christopher,  76  Neb.' 352, 
355,  14  Ann.  Cas.  399,  107  N.  W.  382  syl.  K  1, 
111  N.  W.  359,  9  L.R.A.(N.  S.)  1127.) 
^  "Where  the  lease  contains  no  stipulation 
to  the  contrary,  there  is  an  implied  covenant 
on  the  part  of  the  lessor  that  the  premises 
shall  be  open  to  entry  by  the  lessee  at  the 
time  fixed  by  the  lease  for  him  to  take  pos- 
session." (24  Cyc.  1049.) 

"A  formal  instrument  of  lease  ordinarily 
contains  an  express  covenant  on  the  part  of 
the  lessor  for  quiet  enjoyment  by  the  lessee, 
but,  according  to  the  weight  of  authority, 
even  though  such  a  covenant  is  not  expressed, 
it  will  be  implied."  (1  Tiffany,  Landlord 
and  Tenant,  §  79,  p.  517.) 

"The  making  of  a  contract  to  let  land,  or 
making  of  a  lea^e  for  the  land,  from  a  certain 
date,  binds  the  lessor  to  make  the  lease  and 
deliver  the  possession."  (Trickett,  Landlord 
and  Tenant,  §  4,  p.  3.j 

"The  law  supposes  that  when  a  man  makes 
a  lease,  he  has  a  good  title  to  the  land,  and, 
consequently,  power  to  lease  it;  and  an 
engagement  to  this  effect  on  the  part  of  a 
lessor  is  therefore  always  implied."  (1  Tay- 
lor's Landlord  and  Tenant,  9th  ed.  §  304,  p. 
^367.) 

j  "It  is  now  the  established  rule  that  in 
every  lease  or  demise  of  land,  a  covenant 
for  quite  enjoyment  is  implied."  (1  Mc- 
Adam  on  Landlord  and  Tenant,  4th  ed.  §  118, 
p.  402.) 

An  extended  note  on  "Covenant  for  quiet 
enjoyment'*  is  found  in  53  Am.  St.  Rep. 
113120. 

[425]  **The  words  'grant  and  demise'  in 
a  lease  for  years,  create  an  implied  warranty 
of  title  and  a  covenant  for  quiet  enjoyment." 
1  (Stott  V.  Rutherford,  92  U.  S.  107,  syl.  U  1, 
'23  U.  S.   (L.  ed.)   486.) 


"Valid  lease  may  be  made  of  land  then  in 
possession  of  lessor's  tenant,  under  an  un- 
expired lease ;  and  the  lessor  is  answerable  in 
damages  to  his  lessee  if  he  fails  to  dispossess 
such  tenant  after  the  expiration  of  the  first 
lease,  and  to  deliver  possession  pursuant  to 
the  terms  of  the  first  lease."  (Rice  v.  Whit- 
more,  74  Gal.  619,  16  Pac.  501,  5  Am.  St. 
Rep.  479,  syl.  1.) 

"It  is  well  settled  at  common  law,  that  a 
covenant  for  quiet  enjoyment  is  implied  in 
every  mutual  contract  for  the  leasing  and 
demise  of  land,  by  whatever  form  of  words 
the  agreement  is  made ;  and  for  the  breach  of 
such  covenant  occasioned  through  any  fault 
of  the  lessor,  the  lessee  has  his  remedy 
against  the  lessor  for  whatever  damages  he 
may  have  sustained."  (Eldred  v.  Leahy,  31 
Wis.  546,  551.  See  also  Hammond  v.  Jones, 
41  Ind.  App.  32,  37,  83  N.  E.  257.) 

We  must  hold  with  this  weight  of  author- 
ity and  better  reasoning,  that  there  is  a 
covenant  of  quiet  enjoyment  implied  in  a 
lease. 

This  disposes  of  two  other  complaints  of 
the  defendant,  relating  to  this  subject.  One 
is,  that  he  made  an  unsuccessful  attempt  to 
remove  the  prior  tenant,  and  contends  that 
because  of  tiiis  effort  he  is  not  liable  to  the 
plaintiff  for  damages  sustained  by  him  by 
reason  of  his  failure  to  obtain  possession  of 
the  premises.  The  other  complaint  is  that 
the  court  refused  to  instruct  the  jury  as  fol- 
lows: 

"You  are  instructed  that  where,  through 
no  fault  of  the  defendant's  own,  the  defend- 
ant is  unable  to  carry  out  his  contract,  the 
plaintiff  cannot  recover  the  value  of  his 
bargain,  and  the  measure  of  damages  if  yon 
find  that  through  no  fault  of  the  defendant 
he  was  unable  to  carry  out  his  contract  with 
plaintiff  in  this  matter  is  rent  as  consider- 
ation paid  and  the  actual  expense  incurred." 

The  diflSculty  with  these  complaints  is  that 
the  prior  tenant  held  the  premises  legally. 
The  defendant  leased  [426]  the  premises  to 
this  plaintiff  for  a  term,  during  which  the 
prior  tenant  had  a  right  to  their  occupancy 
under  the  law. 

(3)  Another  complaint  concerns  the  meas- 
ure of  damages.  Over  the  objection  of  the 
defendant,  the  plaintiff  was  permitted  to  tes- 
tify that  he  believed  he  could  have  made 
$600  out  of  the  place.  The  court  refused  to 
strike  out  other  evidence  of  the  plaintiff  con- 
cerning the  crop  of  hay  grown  on  the  land 
for  the  previous  year,  and  the  amount  of 
oats  that  might  have  been  raised  on  the  land 
during  the  year  covered  by  the  lease.  The 
defendant  asked  that  the  jur}'  be  instructed 
that  probable  profits  in  the  business  or  un- 
dertaking, -which  might  have  resulted  to  the 
plaintiff  had  the  terms  of  the  lease  been 
complied  with,  cannot  be  taken  into  consid- 
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eration  in  estimating  his  damages,  as  they 

jtre    too    speculative    and    conjectural.      In 

O'Neal  V.  Bainbridge,  94  Kan.  618,  148  Pac. 

1165,   this   court   said    that   loss   of   profits, 

when   they  can  be  ascertained,   is  a  proper 

measure  of  damages  for  refusing  to  permit 

a  tenant  to  occupy  the  premises  covered  by  a 

lease.     Following  that  case,  we  say  that  loss 

of  profits,  when  they  can  be  ascertained,  is 

a  proper  measure  of  damages,  where  by  the 

act  of  the  landlord  the   tenant  is  deprived 

of  the  use  and  occupation  of  the  premises 

covered  by  a  lease.     The  rule  allowing  loss 

of  profits  as  a  measure  of  damages  is  not 

new  in  this  state.     (Larabee  Flour  Mills  Co. 

V.   Missouri   Pac.   R.   Co.   85   Kan.  214,   116 

Pac.   901;   Mensing  v.   Wright,  86  Kan.   98, 

119   Pac.   374;   Skinner   v.  Gibson,   86   Kan. 

431,  121  Pac.  513.) 

(4)  The  defendant  contends  that  the  plain- 
tiff was  in  possession  of  the  premises  on  the 
first  day  of  March,  the  first  day  of  the  term, 
and  for  that  reason  the  defendant  is  not 
liable.  We  cannot  agree  with  the  defendant 
in  this  matter.  The  plaintiff  was  on  the 
premises  on  that  day  and  did  some  work 
there,  but  the  prior  tenant  was  in  possession 
thereof,  and  what  the  plaintiff  did  was  in 
violation  of  that  tenant's  rights. 

[427]  (5)  It  is  next  argued  that  "the  ver- 
dict was  given  under  mistake;  or  the  in- 
fluence of  passion  or  prejudice,''  and  that 
**the  verdict  and  judgment  is  contrary  to 
the  evidence."  There  is  nothing  to  indicate 
passion  or  prejudice,  and  the  verdict  as  ren- 
dered was  supported  by  the  evidence.  One 
hundred  and  fifteen  dollars  of  the  verdict 
was  remitted.  With  this  eliminated,  there 
was  no  mistake. 

The  judgment  is  affirmed. 


KOTC 

Implication  of  Oovenaat  for  Quiet 
EnJoTmeat  in  Iiease* 

Introductory,  615. 

Use  of  Particular  Words,  615. 

Implication  from  Relation  of  Landlord  and 

Tenant,  616. 
Effect    of    Express    Covenant   or   Provision, 

618. 
In  Lease  for  Life,  618. 
In  Sublease,  618. 
Under  Statute,  619. 


Introductory. 

It  was  held  in  the  earlier  cases  that  the 
use  of  tlie  technical  words  "grant"  or  "de- 
mise" in  a  lease  imports  a  covenant  for  quiet 
enjoyment,  and  the  later  cases  are  almost 
unanimous  in  affirming  that  doctrine.    Where 
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the  word  used  is  "let"  or  a  similar  expres- 
sion, or  in  other  words  if  the  rights  of  the 
parties  are  to  be  determined  from  the  mere 
relation  of  landlord  and  tenant,  while  it  was 
doubted  in  some  of  the  earlier  cases  whether 
a  covenant  for  quiet  enjoyment  is  to  be  im- 
plied, the  later  cases  in  nearly  all  the 
jurisdictions  are  agreed  that  in  the  absence 
of  statute  a  covenant  for  quiet  enjoyment 
^ill  be  implied  in  all  leases  unless  a  contrary 
intent  is  expressed.  Of  course  where  there 
is  an  express  covenant  relating  to  quiet  en- 
jojrment,  none  will  be  implied,  the  maxim 
"expressio  unius  est  exclusio  alterius"  ap- 
plying. 

V8e  of  Particular  Words. 

It  is  a  rule  from  which  there  has  been 
practically  no  dissent  that  the  use  of  the 
word  "demise"  in  a  lease  imports  a  covenant 
for  quiet  enjoyment. 

England. — ^Iggulden  ▼.  May,  9  Ves.  Jr.  325, 
32  Eng.  Rep.    (Reprint)    628;   Xokes's  Case, 

4  Coke  8(>b;  Mostyn  v.  West  Moetyn  Coal, 
etc.  Co.  1  C.  P.  D.  152;  Bulmer  v.  Reg.  3 
Can.  Exeh.  184,  affirmed  in  part  and  re- 
versed in  part  23  Can.  Supp.  Ct.  488;  Line 
T.  Stephenson,  6  Ring.  N.  C.  183,  35  E.  G.  L. 
77;  Adams  v.  Gibney,  6  Ring.  656,  19  E.  G. 
L.  194;  Hart  v.  Windsor,  12  M.  k  W.  68. 
See  also  Spencer's  Case,  5  Coke  16a;  Mark- 
ham  V.  Paget  [1908]  1  Ch.  697,  77  L.  J,  Ch. 
461,  98  L.  T.  N.  S.  605,  24  Times  L.  Rep. 
426;  Baynes  ▼.  Lloyd  [1895]  2  Q.  B.  610, 
59  J.  P.  710,  64  L.  J.  Q.  B.  787,  73  L.  T. 
N.  S.  250,  44  W.  R.  328,  14  Rep.  678;  Line 
V.  Stephenson,  4  Ring.  K.  Gas.  678,  33  E. 
G.  L.  492,  6  Scott.  447,  affirmed  6  Bing.  N. 
Gas.  183,  35  E.  C.  L.  77;  Burnett  v.  Lynch, 

5  B.  &  G.  589,  12  E.  G.  L.  327. 

Cannda. — Smart  v.  Stuart,  5  U.  G.  Q.  B. 
301.  See  also  Ross  v.  Maasingberd,  12  tF.  G. 
G.  P.  62. 

United  States.— ^toti  v.  Rutherford,  92  U. 
S.  107,  23  U.  S.  (L.  ed.)  486.  See  also 
Trimble  v.  Seattle,  231  U.  S.  683,  34  S.  Gt. 
218,  58  U.  S.  (L.  ed.)  435. 

Illinois. — Wells  v.  Mason,  4  Scam.  90; 
Harms  v.  McCormick,  132  111.  104,  22  N.  E. 
611. 

Indiana,— Bethell  r.  Bethell,  54  Ind.  428, 
23  Am.  Rep.  650. 

Massachusetts, — See  Sumner  v.  Williams,  8 
Mass.  201,  5  Am.  Dec.  83. 

Minnesota. — Wilkinson  r.  Clauson,  29 
Minn.  91,  12  N.  W.  147. 

Missouri. — Maeder  v.  Carondelet,  26  Mo. 
112. 

Montana. — York  v.  Steward,  21  Mont.  516, 
65  Pac.  29,  48  L.R.A.  125. 

New  Hainpshire. — Crouch  r.  Fowle,  9  N. 
H.  219,  32  Am.  Dec.  350. 
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Neia  Jersey. — Gano  v.  Vanderveer,  34  N. 
J.  L.  293.  See  also  Merahon  v.  Williams,  63 
K  J.  L.  398,  44  Atl.  211. 

Ohio, — Tooker  v.  Grotenkemper,  1  Cine. 
Super.  Ct.  8S. 

Pennsylvania. — Maule  v.  Ashmead,  20  Pa. 
St.  482.  See  also  I.ianigan  v.  Kille,  97  Pa. 
St.  120,  39  Am.  Rep.  797. 

West  Virginia. — Headley  v.  Hoopengarner 
60  W.  Va.  626,  55  S.  E.  744;  Ford  v.  Ball, 
86  S.  K.  562. 

And  so  a  covenant  for  quiet  enjoyment  will 
be  implied  fscbwi  the  use.  of  the  word  "grant" 
in  a  lease.  Nokes's  Case,  4  Coke  (Eng.)  80b; 
Iggulden  V.  May,  9  Ves.  Jr.  325:  32  Eng. 
Rep.  (Reprint)  G28;  Stott  v.  Rutherford,  92 
U.  S.  107,  23  U.  S.  (L.  ed.)  486;  Bethell 
V.  Bethel],  54  Ind.  428,  23  Am.  Rep.  650; 
Tooker  v.  Grotenkemper,  1  Cine.  Super.  Ct. 
(Ohio)  88;  Lanigan  v.  Kile,  97  Pa.  St.  120, 
39  Am.  Rep.  797;  Headley  v.  Hoopengarner, 
60  W.  Va.  626,  65  S.  E.  744;  Ford  v.  Bell 
(W.  Va.)  86  S.  E.  502.  See  also  Spencer's 
Case,  5  Coke  (Eng.)  16a;  Baynes  v.  Lloyd 
[1895]  2  Q.  B.  610,  59  J.  P.  710,  64  L.  J. 
Q.  B.  787,  73  L.  T.  N.  S.  250;  Roes  v.  Mas- 
8ing;berd,  12  U.  C.  C.  P.  62;  Gano  v.  Van- 
derveer, 34  N.  J.  L.  293;  Mershon  v.  Wil- 
liams, 63  N.  J.  L.  398,  44  Atl.  211. 

It  is  generally  held  that  a  covenant  for 
quiet  enjoyment  is  to  be  implied  from  the 
use  of  the  words  "let"  or  *'lease."  Markham 
V.  Paget  [1908]  1  Ch.  (Eng.)  697,  77  L.  J. 
Ch.  451,  98  L.  T.  N.  S.  605,  24  Times  L. 
Rep.  426;  Mostyn  v.  West  Mostyn  Coal,  etc. 
Co.  1  C.  P.  D.  (Eng.)  152;  Trimble  v.  Seat- 
tle, 231  U.  S.  683,  34  S.  Ct.  218,  58  U.  S. 
(L,  ed.)  435;  Hamilton  v.  Wright,  28  Mo. 
199;  York  v.  Steward,  21  Mont.  515,  65  Pac. 
29,  43  L.R.A.  125;  Tooker  v.  Grotenkemper, 
1  Cine.  Super.  Ct.  (Ohio)  88;  Maule  v.  Ash- 
mead,  20  Pa.  St.  482;  Lanigan  v.  Kille,  97 
Pa.  St.  120,  39  Am.  Rep.  797;  Hemphill  v. 
Eckfeldt,  5  Whart.  (Pa.)  274;  Headley  v. 
Hoopengarner,  60  W.  Va.  626,  65  S.  E.  744. 
Compare  Ross  v.  Massingberd,  12  U.  C.  C.  P. 
62.  Thus  in  Hamilton  v.  Wright,  supra,  it 
was  said:  "The  words  relied  upon  in  this 
case  as  creating. a  covenant  for  quiet  enjoy- 
ment are  these:  *The  said  Wright  hereby 
leases  unto  said  Ditley,'  &c.  It  is  almost  ian 
axiom  in  the  law  that  the  words  'demisi,' 
'concessi,'  or  demise  and  grant,  in  a  lease  for 
years  contain  an  implied  covenant  for  quiet 
enjoyment  and  that  the  lessor  had  power  to 
demise ;  but  it  is  insisted  that  no  other  words 
have  that  teclinical  operation.  In  many  of 
the  earlv  cases,  which  discuss  the  force  of 
particular  words  on  this  subject,  the  leases 
were  in  Latin,  and,  as  the  words  'demisi'  or 
'concessi'  were  always  employed,  it  was  only 
necessary  to  decide  on  the  effect  of  these 
words;  and  as  in  England  leases  are  drawn 
by  professional  conveyancers,  who  use  estab- 
lished forms  or   follow   stereotyped   phrases 


that  contain  the  words  'grant'  and  'demise,' 
their  courts  have  not  been  called  on  to  de- 
cide whether  other  equivalent  words  would 
not  have  the  same  force  and  imply  the  same 
covenants.  Whilst  therefore  the  adjudged 
cases  assume  or  decide  tliat  the  use  of  the 
word  'demise'  of  itself  implies  a  covenant,  it 
cannot  be  inferred  that  no  other  translation 
of  'deniisi'  has  the  same  operation.  The  case 
of  Levering  v.  Levering,  13  N.  H.  517,  is  the 
only  case  we  have  seen,  which  denies  that 
such  an  effect  can  be  implied  from  the  worda 
'let  and  lease,'  and  the  reasoning  of  the  court 
is  founded  solely  on  the  absence  •  of  these 
words  in  the  older  cases.  But  Rawle,  in  his 
learned  treatise  on  covenants  for  title,  prop- 
erly observes  that  the  only  difference  would 
seem  to  be  that  thev  used  the  Latin  word 
'demisi,'  of  which  he  thinks  'lease'  is  a  fair 
translation;  and  the  law  now  seems  to  be 
that  the  implied  covenants  arise,  not  from 
particular  or  iixed  terms,  but  from  the  worda 
of  leasing,,  or,  as  Furlong  expresses  it,  'from 
the  use  of  words  of  demise  in  a  lease.'  (Fur- 
long on  Land.  &  Ten.  456;  Maule  v.  Ash- 
mead,  20  Pa.  St.  482;  Young  v.  Hargrave, 
7  Ohio  63,  pt.  2;  Black  v.  Gilmore,  9  Leigh 
(Va.)  448.)  The  lessor  must  have  intended 
that  the  lease  should  be  beneficial  to  tlie 
lessee,  and  the  latter  had  the  right  to  require 
of  his  landlord  that  the  quiet  enj-oyment  of 
it  should  be  secured  to  him  against  evictiop 
or  disturbance  by  his  act  or  the  act  of  those 
who  claim  under  or  paramount  to  him. 
(Smith,  Land.  &  Ten.  262,  268.)  W^e  tliink, 
then,  that  the  lease  in  this  case  contained  a 
covenant  for  quiet  enjoyment  implied  by  law, 
which  ran  with  the  land,  and  for  the*  breach 
of  which  an  action  accrued  to  the  assignee 
of  the  term." 

It  has  been  held  that  the  use  In  a  lease  of 
words  which  are  the  equivalent  of  "demise" 
or  "let"  import  a  covenant.  Bulmer  v.  Reg. 
3  Can.  Exch.  184,  affirmed  in  part  and  re- 
versed in  part  23  Can.  Sup.  Ct.  488;  Hart  v. 
Windsor,  12  M.  &  W.  (Eng.)  68;  Wilkinson 
V.  Clauson,  29  Minn.  91,  12  N.  W.  147. 

In  at  least  two  jurisdictions  it  is  held 
that  the  use  of  the  words  "let"  or  "lease'^ 
does  not  import  a  covenant  for  quiet  enjoy- 
ment. Lovering  v.  Lovering,  13  N.  H.  617;^ 
Gano  V.  Vanderveer,  34  N.  J.  L.  293;  Mer- 
shon V.  Williams,  63  N.  J.  L.  398,  44  AtL  211. 

A  covenant  for  quiet  enjoyment  has  been 
implied  from  the  use  in  a  lease  of  the  words 
"to  have  and  to  hold,  use,  occupy,  possess 
and  enjoy."  Knapp  v.  Marlboro,  29  Vt.  282. 
So  a  covenant  has  been  implied  from  the 
use  of  the  words  "hold  and  occupy."  £llis 
V.  VA'elch,  6  Mass.  246,  4  Am.  Dec.  122. 

Implication  front  Relation  of  Landlord 

and  Tenant, 

The  rule  obtaining  in  nearly  all  of  the 
jurisdictionfl   is   that   a   covenant  for   quiet 
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enjoyment  is  necessarily  implied  in  a  lease 
unless  express  negative  words  are  contained 
therein. 

England.^Budd-Scott  v.  Daniell  [1902]  2 
K.  B.  351,  71  L.  J.  K.  B.  706,  87  L.  T.  N.  S. 
392,  51  W.  R.  134.  See  also  Robinson  v. 
Kilvert,  41  Ch.  D.  88,  61  L.  T.  N.  S.  60; 
Hall  V.  London  Brewery  Co.  2  B.  &  S.  t37, 
110  E.  C.  L.  737,  9  Jur.  N.  S.  18,  31  L.  J. 
Q.  B.  267. 

C(M»a<to.— Smart  v.  Stuart,  5  U.  C.  Q.  B. 
301. 

United  States,— Owens  v.  Wight,  18  Fed. 
865;  American  Ice  Co.  v.  Pocono  Spring 
Water  Ice  Co.  183  Fed.  193,  105  C.  C.  A. 
625,  modifying  179  Fed.  868  (construing  law 
of  Pennsylvania).  See  also  Trimble  v.  Seat- 
tle, 231  U.  S.  683,  34  S.  Ct.  218,  58  U.  S. 
(h,  ed.)  435. 

Alabama. — ^Abrams  ▼.  Watson,  59  Ala.  524. 

Arkansas. — Pickett  v.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545. 

Colorado. — ^Milheim  v.  Baxter,  46  Colo. 
155,  103  Pac.  376,  133  Am.  St.  Rep.  50. 
Compare  Wright  v.  Ware  (Ga.)  90  S.  E.  742. 

IHinois.'^Ws^de  v.  Halligan,  16  111.  507; 
Gazzolo  V.  Chambers,  73  111.  75;  Berrington 
V.  Casey,  78  111.  317;  Field  v.  Herrick,  10 
111.  App.  591 ;  Russell  v.  Clark,  173  111.  App. 
461.  See  also  Kieman  v.  Bush  Temple  of 
Music  Co.  229  111.  494,  82  N.  E.  410;  Jung 
Brewing  Co.  v.  Reich,  177  111.  App.  83. 

Indiana. — ^Avery  v.  Dougherty,  102  Ind. 
443,  2  N.  E.  123,  52  Am.  Rep.  680. 

Indian  Territory. — See  Thurman  v.  Hender- 
son. 7  Indian  Ter.  692,  104  S.  W.  936. 

/oM?<k— Cohen  v.  Hayden,  157  N.  W.  217. 
See  also  Kane  v.  Mink,  64  la.  84,  19  N.  W. 
852. 

Kansas. — See  the  reported  case. 

Kentucky. — Denny  v.  Marksbury,  15  Ky.  L. 
Kep.   (abstract)  400. 

Maryland. — Baugher  v.  Wilkins,  16  Md.  35, 
77  Am.  Dec.  279;  Sigmund  v.  Haward  Bank, 
29  Md.  324. 

Massachusetts — Dexter  v.  Manley,  4  Cush. 
14;  Duncklee  t.  Webber,  151  Mass.  408,  24 
N.  E.  1082.  See  also  Foster  v.  Peyser,  9 
Cush.  242,  57  Am.  Dec.  43. 

Missouri. — National  Hollow  Brake  Beam 
Co.  V.  Bakewell,  224  Mo.  203,  123  S.  W.  561 ; 
Oeer  v.  Boston  Little  Circle  Zinc  Co.  126 
Mo.  App.  173,  103  S.  W.  151.  See  also  Smith 
V.  Thurston,  19  Mo.  App.  48 ;  Brown  v.  Wall, 
186  Mo.  App.  150,  171  S.  W.  586. 

Nebraska. — ^Herpolsheimer  v.  Funke,  1  Neb. 
(unofficial)  Rep.  471,  95  N.  W.  688;  Kitchen 
Bros.  Hotel  Co.  v.  Philbin,  2  Neb.  (unofficial) 
Rep.  340,  96  N.  W.  487. 

North  Carolina. — ^Huggins  v.  Waters,  154 
N.  C.  444,  70  S.  E.  842;  Smithfield  Imp.  Co. 
T.  Coley-Bardin,  156  N.  C.  255,  72  S.  E.  312, 
36  L.R.A.(N.S.)   907. 

Ohio. — ^l^lains  v.  Henkle,  2  Ohio  Dec.  (Re- 
print) 530,  3  West.  L.  Mont.  593. 
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Oklahom4L.—K'mg  v.  Coombs,  36  Okla.  396, 
122  Pac.  181;  Holden  v.  Tidwell,  37  Okla. 
553,  Ann.  Cas.  1915C  394,  133  Pac.  54,  49 
L.R.A.(X.S.)   369. 

Oregon. — Edwards  ▼.  Perkins,  7  Ore.  149; 
W^olf  V.  Eppenstein,  71  Ore.  1,  140  Pac.  751; 
Northern  Brewery  Co.  v.  Princess  Hotel,  re- 
ported in  full,  poet,  t&is  volume,  at  page  621. 

Pentisyltxinia. — ^Maule  v.  Ashmead,  20  Pa. 
St.  482;  Ross  v.  Dyaart,  33  Pa.  St.  452; 
Steel  V.  Frick,  56  Pa.  St.  172;  Schuylkill, 
etc.  Imp.  etc.  Co.  v.  Sehmoele,  57  Pa.  St. 
271;  Bams  v.  Wilson,  116  Pa.  St.  303,  9 
Atl.  437;  Kelly  v.  Miller,  249  Pa.  St.  314, 
94  Atl.  1055;  Einfeld  v.  Shermer,  56  Pa. 
Super.  Ct.  4 ;  Hamphill  v.  Eckfeldt,  5  Whart. 
274;  Brennan  v.  Jacobs,  15  Atl.  685.  See 
also  Hemphill  v.  Eckfeldt,  5  WTiart.  (Pa.) 
274;  Hastings  v.  Burchfield,  28  Pa.  Super. 
Ct.  309;  Wilson  v.  Sale,  11  Pa.  Super.  Ct. 
566;  Tuckef  v.  Dupny,  210  Pa.  St.  461,  60 
Atl.  4. 

Tennessee. — See  O'Connor  v.  Memphis^  7 
Lea  219. 

r«ra».— Maxwell  v.  Urban,  22  Tex.  Civ. 
App.  565,  55  S.  W.  1124. 

West  Virginia. — Knotts  .v.  McGregor,  47 
W.  Va.  566,  35  S.  E.  899.  See  also  Headley 
V.  Hoopengarner,  60  W.  Va.  626,  55  S.  E.  744. 

Thus  in  Avery  v.  Dougherty,  102  Ind.  443, 
2  N.  E.  123,  52  Am.  Rep.  680,  it  was  said: 
"It  is  true  that  the  lease  under  examination 
contains  no  covenant  for  quiet  enjoyment, 
but  there  is  nevertheless  such  a  covenant, 
for,  where  the  demise  is  for  a  term  certain, 
the  law  imports  such  a  covenant  into  the 
lease.  This  principle  has  solid  support  in 
reason.  It  would  be  a  contradiction  to  af- 
firm in  one  breath  that  the  tenant  is  in^ ' 
vested  with  the  right  of  possession,  and  in 
the  next  affirm  that  the  landlord  might  de- 
prive him  of  his  right  by  an  entry.  The 
doctrine  is,  however,  so  well  settled  that  it 
need  not  be  supported  by  argument.  W^ood 
Landlord  and  Tenant,  564;  Taylor  Landlord 
and  Tenant  (7th  ed.)  section  304;  2  Piatt 
Leases,  9.  The  lease  of  the  appellants,  by 
force  of  law,  contained  this  covenant." 

In  Cohen  v.  Hayden  (la.)  157  N.  W.  217, 
the  court  said:  "Is  there  implied  in  the 
lease  a  warranty  of  quiet  enjoyment?  Upon 
this  proposition  we  are  not  without  author- 
ity. In  Kerr  on  Real  Property,  vol.  2,  sec. 
1213,  p.  1065,  the  author  says:  'The  cove- 
nants usually  implied  on  the  part  of  the 
grantor  are  that  he  has  a  title,  and  there- 
fore a  right  to  make  the  lease,  and  that,  in 
consideration  of  the  rent  to  be  paid  him,  the 
lessee  shall  not  be  disturbed  in  the  posses- 
sion by  the  lessor  or  those  claiming  under 
him,  during  the  term  of  the  lease.'  At  sec- 
tion 1214  the  author  saj's:  'There  is  implied 
an  undertaking  on  the  part  of  the  lessor  that 
the  lessee  shall  not  be  dispossessed  or  dis- 
turbed in  his  quiet  enjoyment  of  the  premises 
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by  the  lessor,  or  by  any  persons  claiming 
under  him,  or  by  any  one  having  the  legal 
title  or  right  of  entry  to  the  land  (citing 
authorities).  But  there  is  no  implied  cove- 
nant to  indemnify  the  lessee  against  the 
wrongful  acts  of  a  trespasser  or  other  person, 
or  against  an  action  in  ejectment  brought  by 
a  third  person  not  having  legal  title  or  right 
of  entry.'  .  .  .  Clearly  there  was  an  im- 
plied covenant  for  a  quiet  enjoyment  in  the 
lease  in  question,  and  this  covenant  was 
broken  by  ouster.  It  is  the  very  meat  of  the 
contract;  it  is  the  very  purpose,  essence,  and 
spirit  of  the  contract;  it  is  what  one  agrees 
to  give  for  the  consideration  to  be  paid,  and 
it  is  what  the  other  agrees  to  pay  the  con- 
sideration for." 

In  Smithfield  Imp.  Co.  v.  Coley-Bardin, 
166  N.  C.  255,  72  S.  E.  312,  36  L.R.A.(N.S.) 
907,  it  was  said:  "Without  express  stipula- 
tion in  a  lease,  the  law  implies  a  covenant 
of  quiet  enjoyment  upon  the  part  of  the 
landlord,  and  if  the  tenant  be  rightfully  in- 
vited by  another  he  may  recover  damages 
and  this  covenant  extends  to  water  and 
sewerage  connections  existing  at  date  of 
lease.    Huggins  v.  Waters,  154  X.  C.  444." 

In  Maule  v.  Ashmead,  20  Pa.  St.  482,  a 
covenant  for  quiet  enjoyment  was  implied  in 
a  letting  by  parol.  To  the  same  effect  see 
Hemphill  v.  Eckfeldt,  5  Whart.  (Pa.)  274; 
Einfeld  v.  Shermer,  56  Pa.  Super.  Ct.  4. 
And  in  Bandy  v.  Cartwright,  8  Exch.  (Eng.) 
913,  22  L.  J.  Exch.  285,  1  W.  R.  45,  it  was 
held  that  the  covenant  would  be  implied  in 
a  lease  by  a  writing  not  under  seal. 

In  a  number  of  decisims  it  has  been  held 
expressly  that  a  covenant  for  quiet  enjoy- 
ment will  be  implied  in  a  lease,  no  matter 
what  words  are  used.  Hoagland  v.  New 
York,  etc.  R.  Co.  Ill  Ind.  443,  12  N.  E.  83, 
13  N.  E.  572;  Jordan  v.  Indianapolis  Water 
Co.  169  Ind.  337,  64  N.  E.  680;  Voss  v. 
Capital  City  Brewing  Co.  48  Ind.  App.  476, 
96  N.  E.  11;  Hanley  v.  Banks,  6  Okla.  79, 
51  Pac.  664;  Northern  Brewery  Co.  v.  Prin- 
cess Hotel,  78  Ore.  453,  153  Pac.  37.  See 
also  Young  v.  Hargrave,  7  Ohio  63,  pt.  2. 

The  rule  heretofore  stated  that  a  covenant 
for  quiet  enjoyment  will  be  implied  in  a 
lease  unless  contrary  to  its  terms  is  not 
affected  by  a  statute  providing  that  no  cove- 
nants shall  be  implied  in  a  conveyance. 
Northern  Brewery  Co.  v.  Princess  Hotel,  re- 
ported in  full,  post,  this  volume,  at  page 
621;  Edwards  v.  Perkins,  7  Ore.  149. 

In  New  Jersetf  a  covenant  of  quiet  enjoy- 
ment is  not  implied  from  a  lease  which  sim- 
ply creates  the  relation  of  landlord  and  ten- 
ant. May  v.  Levy,  reported  in  full,  post, 
this  volume,  at  page  619.  See  also  Gano  y. 
Vanderveer,  34  N.  J.  L.  293;  Mershon  v. 
Williams,  63  N.  J.  L.  308,  44  Atl.  211.  (7of»- 
pare  Metropole  Constr.  Co.  v.  Hartigan,  83 
N.  J.  L.  400,  85  Atl.  313.     In  May  v.  Levy, 


supra,  it  was  held  that  a  clause  in  a  lease 
providing  that  tJie  lessee  would  not  "let  or 
demise"  the  premises  did  not  imply  a  cove- 
nant for  quiet  enjoyment. 

Effect  of  Express  Covenant  or  Provislofu 

Where  there  is  in  a  lease  an  express  cove> 
nant  relating  to  the  enjo3niient  of  the  de- 
mised property  by  the  lessee,  it  will  exclude 
or  limit  the  covenant  for  quiet  enjoyment 
otherwise  implied.    Stannard  v.  Forbes,  6  Ad. 

6  El.  572,  33  E.  C.  L.  149,  6  L.  J.  K.  B.  185, 
1  N.  &  P.  633,  W.  W.  A.  D.  321;  Line  ▼. 
Stephenson,  4  Bing.  N.  Cas.  678,  33  E.  C.  L. 
492,  6  Scott  447,  affirmed  1  Am.  385,  5  Bin^. 
N.  Cas.  183,  35  E.  C.  L.  77,  L.  J.  C.  P.  263, 

7  Scott  69;  Mostyn  v.  West  Mostyn  Coal, 
etc.  Co.  1  C.  P.  D.  (Eng.)  152;  Dennett  v. 
Atherton,  L.  R,  7  Q.  B.  (Eng.)  316,  41  L. 
J.  Q.  B.  165;  Crouch  v.  Fowle,  9  N.  H.  219, 
32  Am.  Dec.  350;  Merrill  y.  Frame,  4  Taunt. 

(Eng.)  329;  Grosvenor  Hotel  Co.  y.  Hamil- 
ton [1894]  2  Q.  B.  (Eng.)  836;  O'Connor  v. 
Memphis,  7  Lea  (Tenni)  219.  See  also 
Tooker  y.  Grotenkemp^,  1  Cine.  Super.  Ct. 

(Ohio)  88;  Davis  y.  Pitchers,  24  U.  C.  C.  P. 
516. 

It  seems  that  a  covenant  for  quiet  enjoy- 
ment will  not  be  implied  when  it  is  expressly 
stipulated  in  the  lease  that  nothing  therein 
contained  shall  be  construed  to  imply  a  cove- 
nant for  quiet  enjoyment.  Maeder  v.  Caron- 
delet,  26  Mo.  112. 

In  Lease  for  Life, 

No  covenant  for  quiet  enjoynaent  will  be 
implied  in  a  lease  for  the  life  of  the  tenant 
since  that  is  the  creation  of  an  estate  of 
freehold.  Black  y.  Gilmore,  9  Leigh  (Va.) 
446,  33  Am.  Dec.  253;  Young  v.  Hargrave, 
7  Ohio  63,  pt.  2.  See  also  Spencer's  case,  5 
Coke  (Eng.)  16a.  "No  authority  is  found 
to  justify  the  annexation  of  a  warranty  of  a 
freehold  to  any  other  term  than  the  word 
give."    Young  v.  Hargrave,  7  Ohio  63,  pt.  2. 

In  Suhl^ase. 

The  covenant  of  quiet  enjoyment  implied 
in  a  lease  between  a.  person  who  is  himself 
holding  under  a  lease,  and  a  sublessee,  will 
not  be  extended  further  than  the  period  of 
the  sublessor's  term.  Adams  v.  C^ibney,  6 
Bing.  656,  19  E.  C.  L.  194;  Baynes  v.  Lloyd 
[1895]  2  Q.  B.  (Eng.)  610,  59  J.  P.  710,  64 
L.  J.  Q.  B.  787,  73  L.  T.  N.  S.  250,  14  Rep. 
678,  44  W.  R.  328;  Penfold  v.  Abbott,  0  Jur. 
N.  S.  (Eng.)  517.  See  also  Messat  v.  Rey- 
nolds, 3  C.  B.  194,  54  E.  C.  L.  194;  Waldo 
y.  Hall,  14  Mass.  486;  Brookhaven  v.  Rag- 
gett, 61  Miss.  383.  Thus  in  J>enfold  v.  Ab- 
bott, supra,  it  was  said  by  Crompton,  J.: 
"It  seems  to  me,  that  both  on  authority  and 
common  sense  there  cannot  be,  whether   the 
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lease  be  by  deed  or  merely  parol,  an  implied 
covenant  for  quiet  enjoyment  for  a  longer 
period  than  the  lessor's  own  term.  It  is 
said,  that  because  the  plaintiff  became  tenant 
to  the  defendant  on  such  and  such  terms, 
that  the  plaintiff  was  to  occupy  and  enjoy 
the  premises  during  the  whole  tenancy;  but 
there  ia  no  general  promise  or  agreement  of 
this  nature;  there  is  only  an  implied  prom- 
ise, which  is  limited  to  the  defendant's  in- 
terest." 

In  Jones  v.  Lavington  [1903]  1  K.  B. 
(Eng.)  253,  72  L.  J.  K.  B.  98,  190,  it  was 
held  that  no  action  could  be  brought  for  the 
breach  of  the  implied  covenant  for  quiet  en- 
joyment which  might  arise  from  the  use  of 
the  word  "let"  in  a  lease  where  it  appeared 
that  the  lessee  was  enjoined  from  violating 
the  restrictive  covenants  contained  in  a  lease 
under  which  his  lessor  held. 

Under  Statute, 

In  California  it  is  provided  by  statute 
(Civil  Code,  §  1927)  as  follows:  "An  agree- 
ment to  let  upon  hire  binds  the  letter  to 
secure  to  the  hirer  the  quiet  possession  of 
the  thing  hired  during  the  term  of  the  hiring, 
against  all  persons  lawfully  claiming  the 
same."  See  Dowell  v.  Hyman,  117  Cal.  67. 
In  Agoure  v.  Lewis,  15  Cal.  App.  71,  113 
Pac.  882,  in  discussing  the  effect  of  the  stat- 
ute, it  was  said:  "The  guaranty  of  the  les- 
sor is  that  he  will  see  that  his  tenant  is  not 
disturbed  by  anyone  having  a  right  to  the 
possession."  In  Georgeons  v.  Lewis,  20  Cal. 
App.  255,  128  Pac.  768,  it  was  held  that  tfiere 
was  no  implied  covenant  for  quiet  enjoyment 
in  a  sublease  for  a  period  longer  than  the 
term  of  the  original  lease  once  it  was  the 
duty  of  the  persons  contracting  for  a  sub- 
lease to  ascertain  the  provisions  of  the  orig- 
inal lease. 

In  Netp  York  it  is  provided  by  statute 
(Real  Property  Law,  §  251)  that  "a  cove- 
nant is  not  implied  in  a  conveyance  of  real 
property,  whether  the  conveyance  contains 
any  special  covenant  or  not."  This  statute 
does  not  prevent  an  implication  of  a  cove- 
nant for  quiet  enjoyment  in  a  lease.  Lynch 
v.  Onondaga  Salt  Co.  64  Barb.  558;  Rotter 
V.  Goerlitz,  16  Daly  484;  Tone  v.  Brace,  11 
Paige  666,  overruliftig  Kinney  v.  Watts,  14 
Wend.  38;  New  York  v.  Mabie,  13  N.  Y. 
151,  64  Am.  Dec.  538;  Boreel  v.  Lawton,  90 
N.  Y.  296,  43  Am.  Rep.  170;  Conley  v. 
Schiller,  24  N.  Y.  S.  473.  See  also  Burr  v. 
Stenton,  43  N.  Y.  462.  But  it  has  been  held 
that  the  statute  prevents  the  implication  of 
the  covenant  in  a  lease  for  perpetuity.  Car- 
ter V.  Burr,  39  Barb.  65.  In  each  of  the 
following  eases  it  was  held  without  reference 
to  the  statute  that  a  covenant  for  quiet  en- 
joyment would  be  implied  in  a  lease.  Jack- 
son V.  Patemo,  68  Misc.  201,  108  N.  Y.  S. 


1073,  affirmed  128  App.  Div.  474,  112  N.  Y. 
S.  924,  citing  Duff  v.  Hart,  40  K  Y.  St.  Rep. 
676 ;  Wells  v.  Caro,  74  Misc.  87,  131  N.  Y.  S. 
573;  American  Tract  Soc.  v.  Jones,  76  Misc. 
236,  134  N.  Y.  S.  611;  Mack  v.  Patchin,  42 
X.  Y.  167,  1  Am.  Rep.  506;  Vann  v.  Rouse, 
94  N.  Y.  401;  People  v.  Gedney,  10  Hun  151. 
And  it  has  been  held  that  a  covenant  for 
quiet  enjoyment  will  be  implied  from  the 
use  in  a  lease  of  the  words  "grant"  and 
"demise."  Lynch  v.  Onondaga  Salt  Co.  64 
Barb.  568;  Barney  v.  Keith,  4  Wend.  502; 
Grannis  v.  Clark,  8  Cow.  36.  See  also  Tone 
V.  Brace,  11  Paige  566;  New  York  v.  Mabie, 
13  N.  Y.  161,  64  Am-  Dec.  538.  But  where 
a  lease  provided  inter  alia  that  the  lease  was 
accepted  by  the  tenant  subjeet  to  any  new 
mort.gage  which  the  lessor  might  thereafter 
place  on  the  premises,  it  was  held  that  there 
was  not  implied  a  covenant  of  quiet  enjoy- 
ment of  the  premises  as  against  a  pre-existing 
mortgage.  Wagner  v.  Van  Schaick  Realty 
Co.  163  App.  Div.  632,  148  N.  Y.  S.  736.  A 
covenant  for  quiet  enjoyment  will  not  be 
implied  where  the  lease  contains  express 
covenants  relating  to  the  same  subject-mat- 
ter. Bruce  v.  Fulton  Nat.  Bank,  79  N.  Y. 
162,  35  Am.  Rep.  506;  Burr  v.  Stenton,  4Z 
N.  Y.  462. 

In  Wisconsin  there  is  a  statute  (Stats 
1908,  §  2204)  similar  to  that  of  New  York 
hereinbefore  quoted.  It  is  also  provided  by 
another  statute  that  a  conveyance  shall  in- 
clude every  instrument  or  writing  by  which 
any  estate  in  real  property  is  created  or 
aliened  except  wills  and  leases  for  a  term 
not  exceeding  three  years.  Under  those  stat- 
utes there  can  be  no  implied  covenant  for 
quiet  enjoyment  in  a  lease  for  a  term  exceed- 
ing three  years.  Koeber  v.  Somers,  108  Wis. 
497,  84  N.  W.  991,  52  L.R.A.  512,  overrulins^ 
Shaft  V.  Carey,  107  Wis.  273,  83  N.  W.  288 ; 
Hunter  v.  Hathawliy,  108  Wis.  620,  84  N.  W. 
996.  In  an  early  case  it  was  held  that  a 
covenant  would  be  implied  in  a  lease  irre- 
spective of  the  words  used  in  the  agreement. 
Eldred  v.  Leahy,  31  Wis.  546. 
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landlord  and  Tenant  *-  Intplied  Cove- 
nants in  I«eafle  ^  Quiet  Enjoyment. 

A    written    lease    which    recites    that    the 
lessor  "doth  hereby  let,"  and  which  contains 
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a  covenant  against  subletting  bv  the  lessee, 
that  the  lessee  will  not  "let  or  demise,  or  in 
any  manner  dispose  of  the  hereby  demised 
premises,  or  any  part  thereof,  for  all  or  any 
part  of  the  term  hereby  granted,  to  any  per- 
son or  persons  whatever,"  does  not  create  an 
implied  covenant  for  quiet  enjoyment. 
[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 
Appeal  from  Supreme  Court. 

Action  by  Moses  May  et  al.,  plaintiffs, 
against  Joseph  I.  Levy,  defendant.  Judgment 
for  defendant.  Plaintiffs  appeal.  The  facts 
are  stated  in  tiie  opinion.     Affikmed. 

Clarence  L.  Cole  for  appellants. 
Bourgeois  d  Coulomb  and  Clarence  L,  Gold- 
enberg  for  respondent. 

[351]  Blaok,  J. — This  suit  and  the  com- 
plaint are  founded  upon  a  breach  of  an  al- 
leged implied  covenant  for  quiet  enjoyment, 
in  a  written  lease,  made  by  Joseph  I.  Levy, 
lessor,  to  one  Moses  May,  lessee,  dated  the 
31st  day  of  March,  1914,  for  the  term,  from 
the  25th  day  of  April,  1914,  to  the  15th  day 
of  March,  1917.  At  the  end  of  the  appellant's 
testimony,  the  trial  court  granted  a  nonsuit, 
on  the  ground  that  the  lease  does  not  create 
an  implied  covenant  of  warranty  for  quiet 
enjoyment,  to  which  ruling  of  the  court  an 
exception  was  [352]  duly  noted.  The  legality 
of  that  ruling  is  the  only  question  that  is 
brought  under  review  by  this  appeal. 

The  lease  contains  no  express  covenant  for 
quiet  enjoyment,  but  the  appellant's  insist- 
ence is,  that  the  lease  does  contain  language 
from  which  an  implied  covenant  for  quiet 
enjoyment  is  created. 

The  lease  is  in  the  usual  form,  reciting 
that  the  lessor  "doth  hereby  let,"  etc.  The 
language  of  the  lease  relied  on  for  that  pur- 
pose, however,  is  contained  in  the  clause 
against  subletting,  and  is  as  follows:  "And 
he,  the  said  Moses  May,  his  executors  and 
administrators,  shall  and  wiU  not,  at  any 
time  during  the  said  term,  let  or  demise,  or 
in  any  manner  dispose  of  the  hereby  demised 
premises,  or  any  part  thereof,  for  all  or  any 
part  of  the  term  hereby  granted,  to  any  per- 
son or  persons  whatever." 

The  case  of  Mershon  v.  Williams,  63  N.  J. 
L.  398,  44  Atl.  211,  in  the  Supreme  Court,  is 
cited  as  an  authority,  by  the  appellant,  to  sup- 
port the  proposition  that  an  implied  covenant 
arises  from  the  use  of  the  words  "grant  and 
demise"  contained  in  a  lease ;  the  place  in  the 
written  instrument  where  the  words  appear  is 
immaterial.  But  the  decision  in  that  case, 
when  read  in  connection  with  the  facts,  is 
not  an  authority  to  support  the  appellant's 
contention.  In  that  case,  the  lease  did  recite 
that  the  lessor  "let  to"  and  "leases  to"  the 


lessee;  the  court  held  that  the  lease  simply 
created  the  relation  of  landlord  and  tenant, 
out  of  which  no  implied  covenant  for  title, 
or  for  quiet  enjoyment,  arose. 

There  is  a  contrariety  of  judicial  opinion 
on  this  subject.  Mr.  Justice  Lippincott,  in 
the  case  cited,  reviews  at  some  length  the 
cases  on  the  subject,  and  other  cases  may  be 
found  collected  in  24  Cyc.  1057.  \\Tiatever 
may  be  the  rule  in  some  other  jurisdictions, 
in  New  Jersey  there  is  no  implied  covenant  of 
quiet  enjoyment  from  a  lease  which  simply 
creates  the  relation  of  landlord  and  tenant. 
Nor  is  such  a  covenant  to  be  implied  from  the 
words  used  in  the  lease  here  under  discussion 
forbidding   subletting. 

Mr.  Justice  Depue,  speaking  for  the  Su- 
preme Court,  in  the  case  of  Naumberg  v. 
Young,  44  N.  J.  L.  331,  43  Am.  Dec.  380 
(at  p.  345),  said:  [353]  "The  doctrine  with 
respect  to  covenants  implied  from  the  letting 
has  been  held  in  great  strictness  in  this  state. 
A  covenant  on  the  part  of  the  lessor,  even  for 
title,  will  not  arise  from  the  relation  of  land- 
lord and  tenant;  there  must  be  either  an  ex- 
press agreement  to  that  effect,  or  words  must 
be  used  from  which  such  an  agreement  can 
be  implied."  So  in  Oano  v.  Vanderveer,  34 
N.  J.  L.  293,  it  is  said  by  Chief  Justice  Beas- 
ley,  that  a  man  does  not  when  he  conveys 
or  leases  land,  covenant  or  agree,  ipso  facto, 
that  the  title  is  good.  In  the  civil  law,  from 
an  adequate  price,  a  warranty  was  implied; 
but  it  was  to  the  contrary  of  this  in  the 
common  law.  Our  conclusion  is,  that  the 
trial  court  was  correct  in  holding  that  there 
was  no  implied  warranty  for  quiet  enjoyment 
arising  from  the  mere  leasing.  The  words 
"hereby  let  or  demise,"  in  the  clause  again 
subletting,  for  all  or  any  part  of  the  term 
hereby  granted,  did  not  create  such  an  im- 
plied covenant  of  title.  The  plaintiff  was 
therefore  rightly  nonsuited. 

The  judgment  of  the  trial  court  granting 
a  nonsuit  is  affirmed. 

For  affirmance:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Trenchard,  Parker, 
Bergen,  Minturn,  Black,  Vredenburg^,  White, 
Terhune,  Heppenheimer,  Taylor,  JJ. — 14. 

For  reversal:     None. 


NOTE. 

The  reported  case,  while  recognizing  the 
common-law  doctrine  that  a  covenant  for 
quiet  enjoyment  will  be  implied  in  a  lease 
by  the  use  of  the  words  "grant"  and  "demise." 
asserts  that  in  New  Jersey  the  rule  is  that  the 
covenant  is  not  implied  in  a  lease  which 
simply  creates  the  relation  of  landlord  and 
tenant.  It  is  further  held  that  no  covenant 
for  quiet  enjoyment  is  to  be  implied  from  a 
clause  in  a  lease  which   provides  that  the 
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lessee  shall  not  "let  or  demise"  the  premises. 
In  the  note  to  Stewart  v.  Murphy,  reported 
ante,  this  volume,  at  page  612,  the  cases  dis- 
cussing the  question  when  a  covenant  for 
quiet  enjoyment  will  be  implied  in  a  lease 
are  reviewed. 
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Receivers  »  Nature  of  Ofice. 

A  receiver  is  a  ministerial  officer  of  the 
court  of  equity  which  appoints  him,  presumed 
to  be  indifferent  to  the  parties  of  the  suit, 
and  holding  the  property  for  all  parties  inter- 
ested; his  title  and  possession  being  that  of 
the  court. 

liamdlord  and  Tenant  —  Implied  Cotc- 
nante  in  Lease  ^  Quiet  Enjoyment. 

In  case  of  a  demise,  a  covenant  of  quiet 
enjoyment  is  implied  for  from  the  fact  of  the 
letting,  it  will  be  presumed  that  the  landlord 
had  the  right  to  lease,  and  that  he  agreed  to 
protect  the  lessee  against  eviction,  either  by 
title  paramount  or  his  own  acts. 

[See  note  at  end  of  this  case.] 

Same. 

The  implied  covenant  of  quiet  enjoyment 
arising  in  case  of  a  lease  is  not  in  violation 
of  L.  O.  L.  §  7105,  declaring  that  no  covenant 
shall  be  implied  in  any  conveyance  of  real 
estate,  for  a  lease  of  land  is  not  a  conveyance. 

[See  note  at  end  of  this  case.] 

Rent  —  Effect  of  Eviction  of  Tenant. 

Where,  at  the  suit  of  the  landlord,  the 
tenant  was  evicted,  and  a  receiver,  appointed 
by  the  court,  took  possession  of  the  premises, 
the  tenant's  liabilitv  for  rent  then  ceased, 
and  the  landlord  can,  on  foreclosure  of  a 
chattel  mortgage  to  secure  the  rent,  recover 
only  that  already  accrued. 

Cliattel  Mortsases  —  Foreclosure  Sale 
—  Price  in  Excess  of  Debt  —  Rights 
of  Junior  Mortsasec. 

Where  personal  property,  subject  to  a 
mortgage  to  secure  rent,  was  sold  by  a  re- 
ceiver under  foreclosure  and  bid  in  by  the 
lessor  at  the  full  amount  of  the  mortgage, 
which  exceeded  the  amount  of  the  rent  due, 
the  lessor  is  liable  to  a  subsequent  chattel 
mortgagee  for  the  overplus,  and  the  sale  will 
not,  in  an  analogy  to  sales  of  real  property, 
be  set  aside  on  the  ground  that  the  purchase 
price  exceeded  the  value  of  the  goods,  for 
sales  of  personalty  are  not  ordinarily  subject 
to  redemption. 


ReceiTcrs  —  Sale  ^  Necessity  of  Con- 
Urmation. 

A  receiver  being  a  ministerial  officer,  his 
sale  of  mortgaged  personalty  must  be  con- 
firmed by  the  court  in  order  to  be  valid. 

Bills  and  Notes  ^  Provision  for  Attor- 
ney's Fee  —  Liability  of  Tbird  Per- 
son. 

Where  a  note  secured  by  chattel  mortgage 
provided  for  attorneys'  fees  in  case  of  suit  for 
collection,  an  attorney's  fee  allowed  the  holder 
cannot  be  recovered  from  one  liable  because 
having  obtained  property  subject  to  the  chat- 
tel mortgage. 

Appeal  from  Circuit  Court,  Multnomah 
county:     GATiavs,  Judge. 

Action  by  Northern  Brewery  Company, 
plaintifT,  against  Princess  Hotel  et  al.,  de- 
fendants. From  judgment  rendered,  defend- 
ant Anderson  appeals.    Modified. 

[464]  This  is  a  suit  by  the  Northern 
Brewery  Company,  a  corporation,  against  the 
Princess  Hotel,  a  corporation,  Gardner  F. 
Elliott,  W.  W.  Wyatt,  J.  R.  Prigmore,  W.  F. 
G.  Thacher,  E.  F.  Younger,  T.  J.  Ward  and 
E.  F.  Younger,  trading  as  Ward  &  Younger, 
B.  Lee  Paget,  and  American  Surety  Com- 
pany, a  corporation,  and  T.  G.  Anderson,  to 
foreclose  a  chattel  mortgage.  The  plaintiff, 
the  Northern  Brewery  Company,  a  corpora- 
tion, having  the  right  to  the  possession  in 
Portland,  Oregon,  of  a  four-story  building 
with  a  basement,  leased  the  premises  to  the 
defendant,  the  Princess  Hotel,  a  corporation, 
at  a  monthly  rental  of  $600,  commencing 
March  1,  1909,  $625  beginning  two  years 
thereafter,  and  $650  for  the  remainder  of 
the  term,  or  for  six  years,  to  end  April  22, 
1917,  the  several  installments  payable  in  ad- 
vance on  the  first  of  each  month.  The  lease 
provided  inter  alia  that  if  the  rent  should 
be  in  arrears  for  the  space  of  15  days,  the 
plaintiff  might,  at  any  time  thereafter  and 
while  the  default  [455]  continued,  enter 
upon  the  premises,  repossess  the  same  as  of 
its  former  estate,  and  expel  the  lessee  and 
those  claiming  under  it.  The  Princess  Hote;", 
to  guarantee  the  payment  of  a  part  of  the 
rent,  executed  to  the  plaintiff  its  promissory 
note  for  $5,000,  payable  on  demand,  stipu- 
lating to  pay,  in  case  suit  or  action  were 
instituted  to  collect  the  note  or  any  part 
thereof,  such  additional  sum  as  the  court 
might  adjudge  reasonable  for  attorney's  fees. 
In  order  to  secure  the  payment  of  the  note, 
the  lessee  also  executed  to  the  plaintiff  a 
chattel  mortgage  of  all  the  furniture,  beds, 
bedding,  carpets,  etc.,  used  in  rooms  num- 
bered 201  to  427,  inclusive,  in  the  building. 
This  mortgage  was  duly  recorded  in  Multno- 
mah County.  The  Princess  Hotel,  prior  to 
January  9,  1912,  siiblet  the  building  and  sold 
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the  mortgaged  personal  property  therein  to 
the  defendant   W.   W.    Wvatt,   who   on   that 
day  gave  to  the  defendant  J.  R.  Prigmore  a 
promissory  note  for  $2,2o0,  with  7  per  cent 
interest    per    annum    payable    monthly,    and 
also    stipulated   to   pay   at   the   same   times 
$100  on  account  of   the   principal,   the  first 
partial    payment    maturing    April    1,    1912. 
That  note  provided,  "if  smy  of  said  install- 
ments  are   not  so   paid,   the   whole   of   said 
principal  sum  and  interest  to  become  imme- 
diately due  and  collectible/'  and  further  stip- 
ulated that  in  case  suit  or  action  were  insti- 
tuted  to   collect  the   sum   due   or    any   part 
thereof  the  maker  would  pay  such  additional 
sum  as  the  court  might  adjudge  reasonable 
as  attorney's   fees.     To  secure  the  payment 
of  that  note  the  maker,  on  January  9,  1912, 
executed  to  the  payee  a  chattel  mortgage  on 
all  the  furniture,   fixtures,  kitchen  utensils, 
dishes,    silverware,    beds,    table    and    other 
linens,  and  everything  contained  in  the  build- 
ling,   which   mortgage  was   duly   recorded   in 
that  county.    Prigmore  sold  and  assigned  the 
latter  note   and  mortgage    [456]    to   the   de- 
fendant W.  F.  G.  Thacher,  who  also  sold  and 
^assigned   the   same  to  the   defendant   £.    F. 
Younger.     Wyatt  on  August  1,  1912,  failed 
to  pay  the  installment  maturing  at  that  time 
upon  the  note,  whereupon  Younger  duly  pre- 
.sented   it  to  him  for  payment,  and  upon  a 
rrefusal  thereof  gave  to  the  indorsers,  Prig- 
'more   and   Thacher,    notice   of    the    default. 
Thereafter   it   was   mutually   agreed   by  the 
maker,  indorsers,   and  holder  of  the  $2,250 
note  to  defer  the  August  installment  until 
^September  1,  1912,  when  the  stipulated  pay- 
ments were  resumed.    Younger  on  November 
15,   1912,   sold  and  assigned   that  note   and 
mortgage  to  the  defendant  T.  G.  Anderson, 
and  the  defendant  T.  J.  Ward,  doing  busi- 
ness as  the  partners  Ward  &  Younger,  joined 
in  the  indorsement  of  the  note  in  order  to 
lend  credit  thereto.     Wyatt,  prior  to  Janu- 
ary  1,   1913,  sold  his  interest  in  the  mort- 
gaged  property,   and   assigned   the   lease   of 
the   building   to   the   defendant   Gardner    F. 
Elliott,  who  thereupon  took  possession  of  the 
premises.     Anderson,  also  prior  to  January 
1,  1913,  sold  and  assigned  the  note  last  men- 
tioned, and  the  mortgage  given  to  secure  the 
-payment    thereof,   to   the   defendant   B.   Lee 
Paget,   waiving  demand   and  notice  of  non- 
payment, the  amount  of  that  note  on  Decem- 
l)er  1,  1912,  being  $1,450.     The  installment 
of  $100  and  the  interest  on  $1,450,  the  re- 
mainder of  the  smaller  note,  at  7  per  cent 
per  annum   for   one  month,   which   matured 
January   1,   1913,  were  not  then  paid,  but, 
that  day  being  a  nonjudicial  period  of  time, 
Paget,   the   holder   of  the  note,  did   not   at- 
tempt  to   prcsp,nt   it   for  payment   until   the 
next  day,  when  he  was  unable  to  find  Wyatt, 
the  maker.    Paget,  however,  on  February  10, 


1913,  gave  written  notice  to  Anderson,  Prig- 
more, Thacher,  Younger  and  Ward  &.  Young- 
er tJiat  Wyatt's  promissory  note,  datwd 
January  9,  1912,  and  bearing  [467]  their 
indorsements,  was  delinquent  two  monthly 
installments,  and  inasmuch  as  he  could  not 
make  such  collection,  he  called  upon  them 
for  the  payment  thereof.  At  the  same  time 
Anderson  sent  a  like  written  notice  to  each 
of  the  prior  indorsers  of  the  note.  Paget  on 
March  1,  1913,  finally  found  Wyatt  and 
inade  a  written  demand  of  him  to  pay  the 
note,  and  upon  the  maker's  inability  to  com- 
ply therewith  he  also  gave  another  written 
notice  to  each  of  the  indorsers  of  the  pre- 
sentment and  default.  Paget  on  April  1, 
1913,  believing  the  stipulation  contained  in 
the  note,  providing  for  accelerating  the  ma- 
turity thereof,  was  optional,  again  presented 
the  negotiable  instrument  to  Wyatt,  declared 
to  him  the  amount  thereof  then  wholly  to  be 
due  and  demanded  the  payment  of  that  sum, 
but,  failing  to  obtain  any  part  thereof,  he 
again  gave  written  notice  to  all  the  indorsers 
that  demand  had  been  made  and  payment 
refused. 

This  suit  was  commenced  April  18,  1913. 
The  complaint  sets  forth  the  facts  herein- 
before stated,  relating  to  the  making  of  the 
original  lease,  the  giving  of  the  promissory 
note  for  $5,000,  and  the  execution  of  the 
chattel  mortgage  to  secure  the  payment  there- 
of, and  also  alleges  that  with  the  rent  for 
that  month,  payable  in  advance,  there  was 
then  due  the  plaintiff  $3,000,  that  demand 
tllerefor  had  been  made  upon  the  Princess 
Hotel  and  upon  Gardner  F.  Elliott,  the  ten- 
ant in  possession  of  the  premises,  and  that 
each  had  refused  to  pay  any  part  thereof. 
Tt  is  further  averred  that  $300  is  a  reason- 
able sum  as  attorney's  fees,  specified  in  the 
note,  and  that  it  was  necessary  that  a  re- 
ceiver should  be  appointed  to  care  for  and 
protect  the  building,  the  mortgaged  property, 
and  the  hotel  business  pending  the  litigation. 
The  court,  on  April  28,  1913,  with  the  con- 
sent of  Anderson,  Paget  and  [458]  Tliacher, 
but  not  with  the  approbation  of  £Uiott,  ap- 
pointed Paul  Dauschel,  the  plaintilT's  treas- 
urer, receiver,  directed  him  to  take  posses- 
sion of  the  building  and  mortgaged  property, 
continue  the  business,  and,  until  farther  or- 
dered, to  account  for  the  proeeedii  thereof. 
Paget  in  April,  1913,  assigned  the  $2,250 
note  and  mortgage  to  Anderson,  who  did  not 
give  any  money  therefor,  but  agreed  that 
within  a  reasonable  time  he  would  pay  a 
sum  equal  to  the  amount  of  the  note. 

The  answer  of  the  defendant  Anderson, 
after  denying  some  of  the  averments  of  the 
complaint,  alleged,  for  a  further  defense  and 
by  way  of  cross-bill,  the  facts  with  respect 
to  the  smaller  note  and  mortgage  as  herein- 
before set  forth,  stating  there  was   due  on 
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that  instrument  $1,450,  with  interest  at  7 
per  cent  per  annum  from  December  1,  1912, 
and  that  $300  was  a  reasonable  sum  as  at- 
torney's fees  as  stipulated  for  in  that  note. 
The  prayer  is  for  the  foreclosure  of  the 
chattel  mortgage  and  a  sale  of  the  property 
specified  therein. 

The  separate  answers  of  the  defendants 
Younger  and  Ward  &  Younger,  of  Thacher, 
and  of  the  American  Surety  Company,  a  cor- 
poration, need  not  be  referred  to,  as  the  de- 
fenses thus  interposed  are  deemed  immate- 
rial to  any  question  to  be  considered  herein. 
The  defendants,  the  Princess  Hotel,  Elliott 
and  Wyatt,  though  each  was  duly  served 
with  process,  failed  to  appear  or  answer. 

The  averments  of  new  matter  in  the  sev- 
eral answers  were  put  in  issue  by  replies, 
and,  the  cause  having  been  tried,  a  decree 
was  rendered  February  6,  1914,  awarding  the 
plaintiff  $5,000,  the  principal  of  the  note, 
since  the  rent  then  due  it  exceeded  that  sum, 
and  $300  as  attorney *s  fees,  and  commanding 
that  the  mortgage  [459]  given  to  secure  the 
payment  of  that  note  be  foreclosed,  and  the 
personal  property  described  therein  be  sold, 
as  upon  execution,  and  the  proceeds  arising 
from  the  sale  be  applied  to  the  satisfaction 
of  the  sums  awarded  the  plaintiff,  and  if  any 
surplus  remained,  it  be  paid  over  to  the 
Princess  Hotel,  the  mortgagor,  but  if  any 
deficiency  remained,  that  the  plaintiff  have 
a  decree  therefor  over  against  the  latter  de- 
fendant. It  was  further  decreed  that  the 
cross-bill  of  Anderson  be  dismissed  as  against 
Prigmore,  Thacher,  Younger  and  Ward  & 
Younger,  and  that  they  recover  from  him 
their  costs  and  disbursements.  Another  de- 
cree was  signed  February  18,  1914,  wherein 
the  personal  property  was  described  as  in  the 
first  chattel  mortgage,  but  in  all  other  re- 
spects no  important  modification  was  made 
in  the  preceding  decree.  Based  upon  these 
decrees  the  pergonal  property  so  described 
was  sold  to  the  plaintiff  for  the  sum  of 
$5,000.  A  nunc  pro  tunc  decree  was  also 
made  April  4,  1914,  as  of  February  6th  of 
that  year,  the  time  the  original  decree  was 
given,  awarding  Anderson  a  recovery  against 
Wyatt,  the  maker  of  the  smaller  note,  and 
Elliott,  his  successor  in  interest,  of  $1,450, 
with  interest  at  7  per  cent  per  annum  from 
December  1,  1912,  and  the  further  sum  of 
$150  as  attorney's  fees,  and  decreeing  a  fore- 
closure of  the  chattel  mortgage  given  to  se- 
cure the  payment  of  that  note,  providing, 
however,  that  such  modification  of  the  orig- 
inal decree  should  not  affect  any  prior  pro- 
ceedings had  thereunder,  except  as  to  the 
application  of  the  funds  derived  from  the 
sale  of  the  personal  property,  in  the  event 
any  sum  remained  of  the  proceeds  after  pay- 
ing the  plaintiff's  award.  From  this  decree 
the  defendant  Anderson  appeals. 


Virgil  A,  Crum  and  Miller  Murdoch  for 
appellant  T.  G.  Anderson. 

Btapleton  d  Sleight  for  plaintiff-respondent 
Northern  Brewery  Company. 

F.  E.  Origshy  and  Titcker  d  Boxce  for  de- 
fendants-respondents E.  F.  Younger  and 
Ward  &  Younger. 

McMenamin  d  Sicindells  for  defendants- 
respondents  J.  R.  Prigmore  and  W.  F.  G. 
Thacher. 

Kollock  d  Zollinger  for  respondent  Amer- 
ican Surety  Company. 

[400]  Moore,  C.  J.  {after  gtating  the 
facts). — 1.  It  is  contended  by  appellant's 
counsel  that  when  the  plaintiff's  agent  was 
appointed  receiver  and  took  possession  of  the 
leased  premises,  thereby  ousting  the  tenant, 
the  landlord  was  restored  to  ite  original  es- 
tate, and,  this  being  so,  no  eharge  in  excess 
of-  $3,000,  the  amount  of  rent  in  arrears 
when  this  suit  was  commenced,  could  legally 
have  been  impressed  on  the  mortgaged  per- 
sonal property,  and  an  error  was  committed 
in  decreeing  a  recovery  of  $5,000,  the  face 
value  of  the  larger  note.  It  is  insisted  by 
plaintiff's  counsel,  however,  that  since  the 
receiver  was  appointed  with  the  appellant's 
consent,  the  rule  invoked  by  him  [461]  is 
not  applicable  herein.  It  will  be  remembered 
that  the  defendant  Gardner  F.  Elliott  was 
the  tenant  in  possession  of  the  leased  prem- 
ises, April  18,  1913,  when  this  suit  was  com- 
menced, and  that  he  did  not  acquiesce  in  the 
appointment  of  the  receiver.  A  receiver  is  a 
ministerial  officer  of  the  court  of  equity 
which  appoints  him.  He  is  presumed  to  be 
indifferent  as  bett\ron  the  parties  to  the  suit, 
and  holds  the  property  committed  to  him>  in 
trust  for  all  the  parties  interested  therein; 
his  title  and  possession  being  that  of  the 
court:  State  v.  Norfolk,  etc.  R.  Co.  152  N.  C. 
785,  67  S.  E.  42,  21  Ann.  Cas.  692,  26  L.R.A. 
(N.S.)  710. 

**The  general  principle,  very  well  settled  in 
the  books,"  says  Mr.  Chief  Justice  Winslow 
in  Bartelt  v.  Smith,  145  Wis.  31,  129  N.  W. 
782,  Ann.  Cas.  1912A  1195,  1197,  "is  that  a 
party  to  the  cause  will  not  ordinarily  be  ap- 
pointed receiver  unless  both  parties  consent, 
or  there  are  special  circumstances  present 
which  make  such  an  appointment  clearly  for 
the  best  interest  of  all  concerned.  The  rea- 
son is  that  the  receiver  is  an  officer  of  court, 
whose  business  it  is  to  administer  his  trust 
impartially  for  the  benefit  of  all  concerned, 
and  hence  he  should  have  no  special  interests 
which  might  influence  him  in  his  conduct  of 
the  trust  in  matters  where  his  interests  and 
the  interest  of  any  party  to  the  action  may 
clash." 

The  plaintiff  herein,  being  a  corporation, 
could  act  only  by  its  agents,  one  of  whom 
vwas  Paul  Dauschel,  its  treasurer.     Though 


624 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


the  defendants  Anderson,  Paget  and  Thacher 
consented  to  the  appointment  of  a  receiver, 
it  cannot  be  said,  from  an  inspection  of  the 
transcript  before  us,  that  they  acquiesced  in 
Dauschel's  selection,  or  waived  any  objection 
they  might  have  had  against  him  by  reason 
of  his  interest  in  the  subject-matter  of  the 
suit  as  the  plaintiflTs  representative. 

[462]  2,  3.  The  lease  under  which  Elliott 
held  possession  of  the  building  until  he  was 
evicted  by  the  receiver,  pursuant  to  the  order 
of  the  court,  is  not  before  us,  and  hence  it 
cannot  be  stated  witli  certainty  that  the 
demise  contained  any  express  covenants  on 
the  part  of  the  lessor.  A  text-writer,  in 
discussing  this  subject,  remarks: 

"It  is  immaterial  in  all  cases  whether  or 
not  a  lease  contains  an  express  covenant  of 
quiet  enjoyment  so  far  as  the  rights  of  the 
tenant  are  concerned.  For  a  covenant  of 
quiet  enjoyment  is  implied  in  every  lease  for 
a  term,  by  whatever  form  of  words  the  lease 
is  created.  In  other  words,  from  the  fact  of 
the  letting  together  with  the  entry  by  the 
tenant  into  possession  with  the  consent  of 
the  lessor,  it  will  be  implied  or  presumed, 
not  only  that  the  landlord  had  a  right  to 
lease,  but  that  he  covenanted  to  secure  the 
lessee  against  eviction  by  a  paramount  title, 
as  well  as  against  his  own  acts,  which  would 
destroy  the  beneficial  enjoyment  which  the 
lessee  expects  to  have  of  the  demised  prem- 
ises:" 2  Underbill,  Landlord  &  Tenant,  §  427. 

The  legal  principle  thus  asserted  does  not 
contravene  the  provision  of  our  statute  that 
no  covenant  shall  be  implied  in  any  convey- 
ance of  real  estate  (Section  7105,  L.  O.  L.), 
for  a  lease  of  land  is  not  a  conveyance  with- 
in the  meaning  of  this  section,  and  hence 
every  demise,  unless  expressly  negative  words 
are  contained  therein,  embraces  an  implied 
covenant  that  the  lessor  will  protect  the 
lessee  in  the  quiet  enjoyment  for  the  term 
of  the  lease:  Edwards  v,  Perkins,  7  Ore.  149. 

4.  When  Elliott,  the  tenant  in  possession 
of  the  building,  was  evicted  by  the  receiver, 
pursuant  to  the  order  of  the  court,  the  con- 
sideration for  the  payment  of  any  rent  there- 
after accruing,  as  long  as  the  possession 
[463]  of  the  premises  was  withheld  from  him, 
failed:  Osmers  v.  Furey,  32  Mont.  581,  590, 
81  Pac.  345.  In  such  case  he  was  not  liable 
for  the  rent  during  that  time:  Mariner  v. 
Chamberlain,  21  Wis.  253,  256.  In  that  case, 
Mr.  Justice  Downer,  speaking  for  the  court, 
said: 

"The  order  of  a  court  of  equity  appointing 
a  receiver  and  requiring  a  tenant  to  deliver 
possession  to  him,  when  he  takes  possession 
under  it,  as  effectually  ousts  the  tenant  dur- 
ing the  possession  of  the  receiver  as  the  ex- 
ecution of  a  writ  of  possession  on  a  judgment 
at  law;  and  the  same  effect  must  be  given  to 
it  as  a  protection  or  defense  to  the  tenant 


in  an  action  by  hi«  landlord  for  rent  accru- 
ing during  such  possession  of  the  receiver." 

In  Yuen  Suey  v.  Fleshman,  65  Ore.  606, 
133  Pac.  803,  Ann.  Cas.  1915A  1072,  it  was 
ruled  that  the  election  of  the  lessor  to  ter- 
minate a  lease  for  the  nonpayment  of  rent, 
and  to  eject  the  lessee,  put  an  end  to  the 
term  so  as  to  release  the  timant  from  lia- 
bilitv  for  rent  not  due  when  he  was  ousted. 
Analogous  to  the  principle  invoked  in  the 
case  at  bar,  it  has  been  held  that  a  receiver 
of  a  decedent's  estate,  who  takes  possession 
of  real  property  under  a  lease  to  the  de- 
ceased, becomes  liable,  but  not  personally, 
for  the  rent  of  the  premises,  which  compen- 
sation for  such  use  must  be  paid  out  of  any 
funds  lawfully  coming  to  his  hands:  2 
Underbill,  Landlord  &  Tenant,  §  666.  Tlie 
tenant  herein  having  been  evicted,  no  charge 
for  rent  subsequently  accruing  could  have 
been  legally  impressed  by  the  receiver  upon 
the  personal  property  described  in  the  sec- 
ond chattel  mortgage  so  as  to  augment  the 
amount  due  when  possession  was  taken.  Th€ 
sum  of  $3,000,  so  due  at  that  time,  limits 
the  plaintiff's  recovery  as  against  Elliott,  the 
evicted  tenant,  and  Anderson,  the  holder  of 
his  chattel  mortgage. 

[464]  5-7.  It  is  argued  by  plaintiff's  coun- 
sel that  though  the  mortgaged  property  at 
the  sale  thereof  was  bought  by  their  client 
for  $5,000,  such  purchase  price  exceeded  the 
worth  of  the  goods  by  $2,000,  and,  this  being 
so,  the  sale  should  be  set  aside  and  a  resale 
of  the  personal  property  decreed.  If  the  sale 
had  been  of  real  estate,  which  is  subject  to 
redemption,  a  reason  might  be  given  for  bid- 
ding the  full  sum  awarded  by  the  decree. 
A  sale  of  personal  property  under  an  execu- 
tion, or  pursuant  to  a  decree,  generally  trans- 
fers the  legal  title,  and  no  redemption  is 
allowed  by  law.  A  receiver  being  a  minis- 
terial officer,  sales  of  property  conducted  by 
him  are  in  effect  made  by  the  court,  and 
must  be  confirmed  bv  it  in  order  to  be  valid. 
In  the  case  at  bar,  if  the  furniture,  etc.,  had 
been  bid  in  for  an  insufficient  consideration, 
the  sale  might  thus  have  been  set  aside,  to 
avoid  which  it  is  reasonable  to  infer  that 
the  plaintiff  bid  for  the  property  nothinar 
more  than  its  reasonable  value.  Anderson  is 
therefore  entitled  to  recover  of  the  plaintiff 
$1,450,  with  interest  thereon  from  December 
1,  1912,  at  the  rate  of  7  per  cent  per  annum. 
The  attorney's  fee  of  $150,  allowed  him  upon 
the  foreclosure  of  his  mortgage,  should  not 
be  recovered  from  the  plaintiff,  since  it  was 
not  responsible  for  the  payment  of  his  prom- 
issory note,  and  is  not  held  liable  therefor 
only  on  the  ground  that  it  has  obtained  prop- 
erty upon  which  that  defendant  had  a  right 
to  rely  for  security. 

The  conclusion  thus  reached  renders  it  un- 
neoessary  to  consider  whether  or  not  the  is- 
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dorsers  of  the  note  held  by  Anderson  are 
liable  for  the  payment  thereof. 

The  decree  will  therefore  be  modified  in 
accordance  with  the. view  here  expressed,  and 
DO  disposition  of  the  surplus  of  $2,000,  if 
any  remain  after  discharging  [465]  Ander- 
son's demand,  will  be  made,  since  the  parties 
entitled  thereto  have  not  appealed. 

Modified. 

Bean  and  Eakin,  J  J.,  concur. 

Habris,  J.  (disaenting  in  part). — ^Tlie 
plaintiff  bid  $5,000  at  the  foreclosure  sale; 
the  amount  of  the  judgment  now  awarded 
to  the  Northern  Brewery  Company  is  less 
than  $0,000;  and  the  difference  between  the 
judgment  and  the  sum  bid  would  ordinarily 
be  paid  into  court  for  distribution.  Ander- 
son alone  appealed.  Conceding  that  no  one 
has  a  right  to  complain  except  the  appellant, 
and  assuming  that  the  plaintiff  is  answerable 
to  Anderson  to  the  extent  of  any  claim  held 
by  him,  but  not  exceeding  an  amount  repre- 
senting the  difference  between  the  bid  made 
by  the  Northern  Brewery  Company  and  the 
judgment  obtained  by  it,  then  Anderson 
should,  in  my  opinion,  have  a  judgment 
against  plaintiff  for  attorney's  fees,  as  well 
as  for  the  balance  of  the  principal  and  in- 
terest due  on  the  note.  If  the  amount  bid 
by  plaintiff,  after  crediting  its  judgment  in 
full,  was  paid  into  court,  then  Anderson 
would  unquestionably  be  entitled  to  have  his 
judgment  paid  in  full,  or  at  least  to  the 
extent  of  the  available  proceeds;  and  the 
rights  maintainable  by  Anderson  should  not 
be  limited  or  curbed  merely  because  the 
plaintiff  is  made  directly  accountable  to  An- 
derson. 

Rehearing  denied,  December  28,  1915. 

NOTE. 

Hie  reported  case  recognizes  the  rule  that 
a  covenant  for  quiet  enjoyment  will  be  im- 
plied in  every  lease  in  the  absence  of  express 
words  to  the  contrary,  and  holds  that  this 
principle  does  not  contravene  a  statute  pro- 
viding that  no  covenant  shall  be  implied  in 
a  conveyance  of  real  estate.  The  implication 
of  a  covenant  for  quiet  enjoyment  in  a  lease 
is  discussed  in  the  note  to  Stewart  v.  Murphy 
reported  ante,  this  volume,  at  page  612. 
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Intoxieatioa    —    Proof    —    Nonexpert 
Opinion. 

In  a  servant's  action  for  damages  for  per- 
sonal injury,  wherein  the  master  claimed  that 
the  injury  was  caused  by  plaintiff's  fall  while 
intoxicated,  the  people  with  whom  plaintiff 
boarded,  who  saw  him  at  the  breakfast  table 
and  observed  his  conduct,  might  state  that 
then  and  when  he  left  the  house  shortlv  after- 
wards  he  was  very  drunk,  as  whether  a  per- 
son is  drunk  is  a' question  which  one  not  an 
expert  may  answer,  being  something  of  com- 
mon knowledge,  and  such  statements  amount- 
ing in  effect,  to  a  description  of  facts,  a 
characterization  of  plaintiff's  conduct. 

[See  note  at  end  of  this  case.] 

Neglisenoe  —  Contrilintory  Neeliso>^<^ 
—  Intoxication. 

The  fact  that  a  person  is  intoxicated  when 
he  is  injured  does  not  of  itself  show  such 
contributory  negligence  as  will  defeat  his 
recovery  for  such  injury,  but  may  be  consid- 
ered in  determining  whether  his  intoxication 
contributed  to  his  injurv. 

[See  19  Ann.  Cas.  11*76;  Ann.  Cas.  1914D 
114.] 

Same. 

In  a  servant's  action  for  injury  from  a 
blast  fired  near  him,  wherein  the  master  con- 
tended that  the  servant  was  drunk  and  fell 
off  an  embankment  into  a  deep  cut  and  was 
injured,  evidence  that  the  servant  was  drunk 
■when  he  left  his  boarding  place  to  go  to  work 
along  the  way  where  he  was  injured  is  mate- 
rial and  admissible. 

Master   and    Serrant  ^   Nesliseneo   •* 
Blasting. 

On  the  evidence  in  a  servant's  action  for 
injury  from  a  blast  fired  near  him  without 
warning,  it  is  held  that  whether  the  master 
should  have  reasonably  expected  the  servant, 
who  did  not  work  where  the  blasting  was 
done,  to  be  within  range  of  the  explosion, 
and  should  have  given  warning  before  the 
blast  was  fired,  was  for  the  jury. 

Inatmotiona  —  Arsumentative  Inatmc- 
tion. 

Argumentative  instructions  should  not  be 
given. 

Evidenoe     —     Opinion     of     Expert     — 
Tbeory  of  Admission. 

Experts  are  allowed  to  testify  by  way  of 
opinion  because  they  are  presumed  to  have 
acquired  more  skill  and  knowledge  and  to  be 
more  capable  of  forming  a  correct  opinion  as 
to  the  subject-matter  of  the  question  under 
discussion. 

IXTeisht  of  Expert  Testimony. 

The  opinions  of  experts  are  admitted  to 
aid  the  jury  to  understand  questions  which 
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inexperienced  persons  are  not  likely  to  de- 
clde  correctly  without  aid,  but  it  is  for  the 
jury  to  determine  what  weight  the  opinion 
of  an  expert  is  entitled  to  under  the  circum- 
stances of  a  given  case. 

Appeal  from  Circuit  Court,  Saline  county: 
Evans,  Judge. 

Action  by  Edward  F.  Dunn,  plaintiff, 
against  American  Bauxite  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

[2]  Edward  F.  Dunn  instituted  this  action 
against  the  American  Bauxite  Company  to 
recover  damages  for  injuries  received  by  him 
while  in  the  employment  of  said  company. 

In  March,  1914,  the  American  Bauxite 
Company  was  engaged  in  getting  ore  out  of 
its  mines  in  Saline  County,  Arkansas,  and 
had  been  so  engaged  for  several  years.  The 
plaintiff,  Edward  F.  Dunn,  testified  that  ho 
was  forty-nine  years  of  age,  and  that  on  the 
26th  day  of  March,  1914,  he  was  in  the  em- 
ployment of  the  American  Bauxite  Company 
engaged  in  stripping  dirt  off  of  the  ore;  that 
he  boarded  with  a  Mr.  Lorali,  who  lived  about 
a  mile  and  a  half  from  where  he  was  engaged 
at  work;  that  in  going  to  and  from  his  work 
he  passed  by  a  place  where  some  of  the  com- 
pany's servants  were  engaged  in  blasting  and 
that  it  was  usual  to  cry  '^fire"  before  a  blast 
was  set  off;  that  on  the  evening  of  the  25th 
inst.  before  going  home  he  hid  a  shovel  with 
which  he  worked  because  it  was  a  new  one; 
that  he  got  up  the  next  morning  before  day- 
light and  started  to  work,  that  he  might  get 
his  shovel  before  any  of  the  other  employees 
could  find  it;  that  it  commenced  to  rain 
while  he  was  en  route  to  his  work  and  he 
went  into  a  house  belonging  to  the  company 
and  stayed  there  till  daylight ;  that  just  after 
he  reached  the  path  he  was  accustomed  to  use 
on  his  way  to  his  work  a  blast  was  fired  off 
without  any  warning  to  him  and  in  a  few 
feet  of  him;  that  the  shock  of  the  explosion 
threw  him  with  great  violence  to  the  ground; 
that  he  got  up  and  tried  to  get  away  but 
before  he  could  do  so  several  other  blasts 
were  fired  which  again  hurled  him  violently 
to  the  ground;  and  that  he  was  subsequently 
carried  to  the  hospital,  where  he  was  treated 
for  some  time. 

[3]  Two  physicians  who  attended  him  tes- 
tified as  to  the  character  and  extent  of  his 
injuries  and  said  that  they  believed  them  to 
be  permanent. 

On  the  part  of  the  bauxite  company  it  was 
shown  that  the  regular  time  for  the  plaintiff 
to  begin  work  was  fifteen  minutes  after  7 
o'clock  in  the  morning  and  that  the  plaintiff 
did  not  leave  for  work  on  the  morning  he 
was  injured  until  8  or  9  o'clock;  that  he 
was  seen  walking  down  the  railroad  track, 


staggering  like  he  was  drunk;  that  as  he 
passed  along  the  embankment  by  a  deep  cut 
he  staggered  and  fell  into  the  cut;  that  he 
was  picked  up  and  carried  to  the  hospital  in 
an  unconscious  condition;  and  that  his  in- 
juries were  caused  by  this  fall. 

The  company  showed  that  blasting  was 
usually  done  in  the  morning  before  the  men 
went  to  work,  at  noon  while  they  were  gone 
to  dinner,  or  in  the  evening  after  they  had 
quit  work;  and  that  blasting  was  never  done 
before  daylight  because  it  would  be  dangeroiu 
to  work  with  dynamite  by  artificial  light. 

In  rebuttal  the  plaintiff  denied  that  he  was 
drunk  on  the  morning  he  was  injured,  and 
stated  that  he  left  his  boarding  house  about 
6  o'clock  in  the  morning  and  that  it  was  not 
yet  daylight  when  he  was  injured. 

Other  facts  will  be  stated  or  referred  to 
in  the  opinion. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  and  the  defendant  has  appealed. 

W.  R.  Donham  for  appellant. 

J.  8,  Vtley  and  X,  0.  Pinddll  for  appellee. 

[6]  Hart,  J.  (after  stating  the  facts).— 
Tlie  plaintiff  boarded  with  Mr.  Lorah  at  the 
time  he  was  injured  and  had  boarded  there 
about  two  months  prior  thereto.  The  defend- 
ant offered  to  prove  by  Mr.  Lorah  and  his 
wife  that  tliey  saw  the  defendant  at  the 
breakf.ist  table  on  the  morning  he  was  in- 
jured and  that  he  was  very  drunk;  and  that 
he  left  the  house  about  8  or  9  o'clock  and 
was  very  drunk  then. 

Tlie  court  specifically  instructed  the  jury 
that  the  statements  of  Mr.  and  Mrs.  Lorah 
as  to  their  opinion  as  to  whether  or  not  the 
plaintiff  was  drunk  were  withdrawn  from 
their  consideration  and  that  they  could  not 
consider  such  testimony  under  any  circum- 
stances in  determining  the  issues  in  the  case. 

(1-2)  This  action  on  the  part  of  the  court 
was  error.  If  the  opinion  of  the  witnesses 
had  been  asked  as  to  facts  not  within  their 
observation  an  objection  to  their  testimony 
would  have  been  good  and  the  ruling  of  the 
court  excluding  it  would  have  been  correct. 
But  the  witnesses  saw  the  plaintiff  at  the 
breakfast  table  and  observed  his  conduct. 
They  were  testifying  about  a  fact  which  they 
had  observed.  Whether  a  person  is  drunk  or 
sober,  or  to  what  extent  he  is  affected  hj 
intoxication  is  frequently  better  determined 
by  the  direct  answers  of  those  w^ho  have 
seen  and  know  the  person  than  by  their  [7] 
description  of  his  conduct.  Whether  a  per- 
son is  drunk  is  a  question  which  a  person 
not  an  expert  is  competent  to  answer  as  this 
is  something  which  may  fairly  be  considered 
as  something  of  common  knowledge.  It  is 
generally  held  that  a  witness  may  state 
whether  a  certain   person  is   intoxicated  or 


^ 


AMERICAN  BAUXITE  CO.  v.  DUNN. 

120  Ark,  i. 


627 


liad  that  appearance  at  a  given  time.  The 
witness,  in  efTect,  describes  the  facts,  when 
he  gives  his  opinion  as  to  the  intoxication  of 
a  person  whom  he  knows  and  has  observed  at 
a  particular  time.  A  witness  may  not  be 
able  to  detail  everything  he  has  observed 
about  a  man  which  caused  him  to  believe  him 
to  be  drunk  and  yet  may  characterize  the  acts 
of  a  person  whom  he  knows  and  observes 
such  as  to  lead  him  to  the  opinion  that  he 
was  or  was  not  drunk  at  a  particular  time. 
Com.  v.  Eyler,  217  Pa.  St.  612,  66  Atl.  746, 
10  Ann.  Cas.  786,  and  extensive  case  note. 
Ihe  same  case  is  also  reported  in  11  L.R.A. 
{ X.  8. )  630,  and  many  cases  are  cited  in  sup- 
port of  it. 

When  a  witness  who  knows  and  observes 
a  particular  person  at  a  given  time  and 
states  that  in  his  opinion  he  was  drunk,  it  is 
naturally  understood  that  he  had  an 
opportunity  to  observe  the  facts  upon  which 
he  bases  his  opinion.  On  this  ocasion  Mr. 
Lorah  and  his  wife  were  both  in  the  dining 
room  when  the  plaintiff  ate  his  breakfast  and 
observed  his  conduct  while  there.  They  were 
well  acquainted  with  him,  saw  him  leave  the 
house,  and  observed  hia  conduct  at  that  time. 
Under  these  circumstances,  the  court  erred  in 
excluding  from  the  jury  their  opinion  as  to 
w^hether  or  not  he  was  drunk.  The  excluded 
testimony  was  competent  and  material  to  the 
issues  involved. 

(3)  Though  it  is  well  settled  that  the 
mere  fact  that  a  person  was  intoxicated  at 
the  time  he  was  injured  does  not  of  itself 
show  such  contributory  negligence  as  will 
defeat  his  recovery  for  such  injury,  it  is  a 
circumstance  to  be  considered  in  determining 
whether  or  not  his  intoxication  contributed 
to  his  injury.  Kansas  City  Southern  R.  Co. 
T.  Davis,  83  Ark.  217,  103  S.  W.  603;  Mc- 
intosh V.  Standard  Oil  Co.  89  Kan.  280,  Ann. 
Cas.  1914D  112,  and  case  note,  131  Pac.  151, 
47  L.R.A.(N.  S.)   730. 

[8]  (4)  Tlie  testimony  was  material  for 
another  reason.  It  is  the  contention  of  the 
defendant  in  this  case  that  the  plaintiff  was 
not  injured  by  the  firing  of  a  blast  at  its 
mine,  but  that  he  was  drunk  and  fell  off  of 
an  embankment  into  a  deep  cut  on  the  rail- 
road track,  and  in  this  way  received  his 
injuries.  The  excluded  testimony  was  com- 
petent as  tending  to  prove  the  contention  of 
defendant  in  this  respect. 

(5)  It  might  also  be  stated  that  the 
court  erred  in  directing  the  jury,  as  a 
matter  of  law,  that  the  failure  of  the  defen- 
dant to  give  a  warning  that  a  blast  was 
about  to  be  fired  constituted  negligence  on  its 
part.  The  question  of  the  liability  of  the 
defendant  under  the  facts  and  circumstances 
in  the  case  depends  upon  the  finding  of  neg- 
liji^ence  as  a  fact  by  the  jury.  It  is  not  claim- 
ed that  tlte  blasting  was  unlawful,  and  the 
question  of  whether  or  not  a  failure  to  give 


warning  that  a  blast  was  about  to  be  fired 
was  negligence  under  the  facts  in  the  case, 
wag  far  the  jury. 

The  evidence  on  the  part  of  the  defendant 
shows  that  the  blasts  were  fired  before  the 
men  came  to  work  in  the  morning,  at  noon, 
or  in  the  evening  after  they  quit  work;  and 
that  these  blasts  were  always  fired  in  the 
daytime  because  it  was  dangerous  to  work 
with  dynamite  by  artificial  light;  and  that 
warning  was  given  to  servants  who  worked 
in  the  immediate  vicinity. 

So  it  will  be  seen  that,  according  to  the 
defendant's  testimony  the  hour  selected  for 
blasting  was  one  where  it  was  not  reasonable 
to  anticipate  that  other  servants  of  the 
company  would  be  in  the  vicinity.  The 
plaintiff  did  not  work  at  the  place  where  the 
blasting  was  done  and  only  passed  there  in 
going  to  and  from  his  work.  Therefore,  it 
cannot  be  said,  as  a  matter  of  law,  that  the 
defendant  should  have  reasonably  expected 
him  to  be  within  range  of  the  explosion. 
On  the  other  hand,  the  blasting  itself  being 
lawful,  it  was  a  question  of  fact  for  the  jury 
to  determine  whether  or  not,  under  the 
circumstances,  warning  should  have  been 
given  before  the  blast  was  [9]  fired.  Driscoll 
V.  Newark,  etc.  Lime,  etc.  Co.  37  N.  Y.  637, 
97  Am  Dec.  761. 

(6)  In  view  of  another  trial,  we  call  at- 
tention to  the  fact  that  the  instruction  given 
by  the  court  on  expert  testimony  was 
argumentative  and  should  not  have  been 
given.  We  do  not  mean  to  say  that  we  would 
reverse  the  case  on  account  of  that  in- 
struction being  given  but,  inasmucli  as  the 
case  is  reversed  for  the  errors  mentioned 
above,  we  deem  it  proper  to  call  the  attention 
of  the  court  to  the  verbiage  of  this  in- 
struction. The  language  is  involved  and 
argumentative.  In  the  case  of  Arkansas 
Southwestern  R.  Co.  v.  Wingfield,  94  Ark. 
75,  126  S.  W.  76,  the  court  held  that  it  was 
for  the  jury  to  determine  what  weight  the 
opinion  of  an  expert  is  entitled  to  under  the 
circumstances  of  a  given  case.  Experts  are 
allowed  to  give  testimony  by  way  of  opinion 
because  they  are  presumed  to  have  acquired 
more  skill  and  knowledge  and  are  more 
capable  of  forming  a  correct  opinion  as  to 
the  subject-matter  of  the  question  under  dis- 
cussion, and  their  opinions  are  admitted  in 
evidence  for  the  purpose  of  aiding  the  jury 
to  understand  questions  which  inexperienced 
persons  are  not  likely  to  decide  correctly 
without  such  assistance.  But  the  testimony 
of  experts  may  receive  only  such  considera- 
tion by  the  jury  a^  the  testimony  may 
appear  to  the  jury  to  deserve. 

For  the  error  in  excluding  the  testimony 
as  indicated  in  the  opinion  the  judgment 
will  be  reversed  and  the  cause  remanded  for 
a  new  trial. 
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NOTE. 

Admissibility  of  Nonexpert  Testtmony 
to  Prove  Intoxication. 

The  court  in  the  reported  case  cites  CJom. 
V.  Eyler,  217  Pa.  612,  10  Ann.  Ca«.  786,  as 
supporting  the  rule  that  nonexpert  evidence 
as  to  intoxication  is  admissible.  The  recent 
cases,  including  the  reported  case,  are  in 
accord  with  that  rule.  May  v.  State,  167 
Ala.  36,  52  So.  602;  Bidwell  v.  Los  Angeles, 
etc.  R.  Co.  169  Cal.  780,  148  Pac.  197;  Adams 
V.  Cameron,  27  Cal.  App.  625,  150  Pac.  1005, 
hearing  in  Supreme  Court  denied,  27  Cal. 
I  App.  641,  161  Pac.  286;  Ward  v.  Chicago 
City  R.  Co.  237  III.  633,  86  N.  E.  1111; 
Little  V.  Iowa  State  Traveling  Men's  Assoc. 
154  la.  440,  134  N.  W.  1087 ;  McDermott  v. 
Hawkeye  Commercial  Men's  Assoc.  158  la. 
.544,  139  N.  W.  472;  State  v.  Ryan,  122  La. 
1095,  48  So.  537;  Maryland,  etc.  R.  Co.  v. 
Tucker,  116  Md.  43,  80  Atl.  688;  Com.  v. 
Boyd,  246  Pa.  St.  529,  Ann.  Cas.  1916D  201, 
92  Atl.  705;  State  v.  Stockman,  82  S.  C.  388, 
64  S.  E.  695,  129  Am.  St.  Rep.  88;  Palmer  v. 
Schurz,  22  S.  D.  283,  117  N.  W.  150 ;  Crowell 
V.  State,  56  Tex.  Crim.  480,  120  S.  W.  897; 
Duke  V.  State,  61  Tex.  Crim.  441,  134  S.  W. 
706.  See  also  In  re  Henley,  18  Cal.  App.  1, 
121  Pac.  933;  Taylor  v.  Security  L.  etc.  Co. 
145  N.  C.  383,  13  Ann.  Cas.  ?48,  59  S.  E. 
139,  15  L.R.A.(N.  S.)   583. 

"As  It  usual  rule  this  character  of  testi- 
mony is  admissible  as  a  shorthand  rendering 
of  the  facts.  Whether  a  man  is  drunk  or 
sober,  or  quiet  or  boisterous,  or  matters  of 
that  kind,  can  be  stated,  not  so  much  as  a 
conclusion,  but  as  a  fact."  Duke  v.  Smith, 
61  Tex.  Crim.  441,  134  S.  W.  705. 

Whether  a  person  is  drunk  or  sober  at  a 
particular  time  is  one  of  those  matters  which 
involve  the  statement  of  the  impression  or 
belief  in  the  mind  of  the  witness  produced 
by  various  circumstances  which  cannot  be 
made  intelligible  to  the  jury  apart  from  the 
impression  they  create.  State  v.  Stockman, 
82  S.  C.  388,  64  S.  E.  695,  129  Am.  St.  Rep. 
888. 

In  Ward  v.  Chicago  City  R.  Co.  237  111. 
633,  86  N.  E.  1111,  which  was  a  personal  in- 
jury action,  the  court  said:  "Appellant 
(defendant  below)  next  contends  that  the 
court  erred  in  permitting  appellee,  over  its 
objection,  to  testify  that  he  was  not  at  the 
time  of  the  accident  in  any  degree  under  the 
influence  of  liquor.  Evidence  had  been  in- 
troduced showing  that  appellee  had  taken 
one  or  more  drinks  during  the  evening  of  the 
accident.  The  purpose  of  this  evidence  was 
presumably  to  show  that  appellee  was  in- 
toxicated. Appellant  contends  that  it  was 
only  proper  for  appellee  to  state  the  quantity 
of  liquor  drank  and  let  the  jury  determine 
whether  he  was  drunk  or  sober.  We  think 
this  is  not  the  only  evidence  receivable  on  the 


question  of  intoxication.  We  think  it  was 
competent  for  appellee  to  testify  that  he  was 
not  under  the  influence  of  intoxicating  liq- 
uors at  the  time  of  the  accident." 

The  rule  admitting  nonexpert  testimony  as 
to  intoxication  admits  testimony  as  to  the 
indicia  of  intoxication.  Crowell  v.  State,  66 
Tex.  Crim.  480,  120  S.  W.  897,  wherein 
the  court  said:  "On  the  trial,  objection  was 
made  to  the  testimony  of  Willie  Crowell, 
to  the  effect  that  his  father  was  under  th» 
influence  of  whisky  on  the  morning  of  the 
2d  of  November,  and  that  he  showed  it  in 
his  eyes  and  face;  that  appellant  was  up 
and  about  in  his  room  between  twelve  and 
four  o'clock  that  night;  that  the  witness 
knew  he  kept  whisky,  and  that  next  morn- 
ing his  eyes  were  badly  blood-shotten  and 
his  face  red.  This  testimony  was  objected 
to  because  it  is  a  conclusion  of  the  witness, 
in  the  nature  of  things,  opinion  testimony^ 
and  immaterial.  We  do  not  think  that  the 
testimony  is  subject  to  these  objections.  As 
long  as  wine  is  mockery  and  strong  drink 
is  raging,  the  undisputable  signs  testified 
to  by  this  boy  are  so  certain  as  not  to  escape 
ordinary  observation." 

In  James  v.  State,  193  Ala.  65,  69  So.  569, 
it  was  said:  "It  was  competent  for  the 
defendant  to  show  that  he  was  intoxicated  to 
such  a  degree  as  to  tender  him  at  the  time  of 
the  killing  incapable  of  understanding  that 
he  was  committing  a  crime;  this  for  the  pur- 
pose only  of  disproving  the  existence  of  the 
specific  intent  or  mental  state  which  is  an 
essential  ingredient  of  murder.  Waldrop  v. 
State,  185  Ala.  20,  64  So.  80;  Walker  v. 
State,  91  Ala.  76,  9  So.  87.  But  it  was  not 
competent  for  defendant's  witnesses  to  testify 
that  his  intoxication  produced  that  result, 
since  that  was  a  conclusion  to  be  drawn  by 
the  jury  from  the  evidence.  Armor  v.  State, 
63  Ala.  173." 
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Smiment  Domain  —  Cdndemnatioii  of 
Railroad  Risbt  of  IXTay  for  Tele- 
grajfih  Iiine. 

The  evidence  on  the  issue  whether  the  use 
for  a  telegraph  line  for  which  a  right  of  way 
along  a  railroad  right  is  sought  to  be  eon- 
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^emned  will  materially  and  subatantially  in- 
terfere with  the  use  of  the  right  of  way  for 
railway  purposes,  to  which  it  is  already  de- 
voted, being  conflicting  and  of  such  a  char- 
acter that  reaaonable  minds  may  draw  op- 
poaite  inferences  as  to  the  ultimate  facts  to 
be  determined  therefrom,  the  decision  thereon 
of  the  trier,  whether  court  or  jury,  cannot 
be  reviewed  on  appeal. 

[See  Ann.  Gas.  IDITB  689.] 

Conditional  Condemnation  —  Risl&t  to 


The  complaint  in  proceedings  to  condemn  a 
right  of  way  for  a  telegraph  line  along  a 
railroad  right  of  way  is  held  not  to  be  an 
application  for  an  unqualified  and  unoondi- 
tional  appropriation,  at  all  events,  subject  to 
certain  rights  to  b^  excepted  and  left  unaf- 
fected thereby,  but  to  evince  a  purpose  to 
assert  a  right  to  condemn  only  on  stated  con- 
ditions and  terms,  and  therefore  to  be  bad. 

I  See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Posey  county: 
CuEiiENTS,    Judge. 


Action  by  Western  Union  Telegraph  Com- 
pany of  Indiana,  plaintiff,  against  Louisville 
and  Nashville  Railroad  Company  et  al., 
defendants.  Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.     Revebsesd. 

Philip  W.  Frey,  for  appellants. 

Pickens,  Moores,  Davidson  d  Pickens, 
Heorge  H.  Fearons  and  /.  R.  Williamsotv, 
for  appellee. 

[532]  Lairy,  J, — This  action  was  brought 
by  appellee  to  condemn  a  right  of  way  for  a 
line  of  poles  and  wires  longitudinally  upon 
and  along  the  railroad  right  of  way  of  appel- 
lants. The  right  of  way  aflfected  by  this 
proceeding  lies  within  the  county  of  Posey 
and  extends  from  the  State  line  on  the  west 
to  the  east  line  of  Posey  County.  The 
questions  presented  on  this  appeal  are 
practically  the  same  as  those  presented  in 
an  appealed  case  between  the  same  parties 
recently  decided  by  this  court,  but  in  this 
case  all  of  the  objections  filed  were  overruled 
by  the  trial  court  and  appraisers  appointed 
to  assess  the  damages,  while  in  the  other  case 
the  court  sustained  certain  of  the  objections 
and  declined  to  appoint  appraisers.  Western 
Union  Tel.  Co.  v.  Louisville,  etc.  R.  Co. 
<1915)  183  Ind.  259,  108  N.  E.  951.  The 
pleadings  [533]  in  this  case,  as  in  the  one 
just  cited,  presented  an  issue  of  fact.  On  the 
part  of  the  railroad  company  it  was  asserted 
that  the  use  for  which  the  condemnation  was 
sought  would  materially  and  substantially  in- 
terfere with  the  use  of  the  right  of  way  for 
railway  purposes  to  which  it  was  already  de- 
Toted,  and  this  was  denied  by  the  telegraph 


company.  In  so  far  ^  this  question  affects 
this  appeal  the  case  cited  is  controlling,  and 
what  was  there  eaid  need  not  be  here  repeat- 
ed. The  evidence  presented  on  this  issue  on 
the  two  cases  was  very  much  the  same.  It 
was  conflicting  and  was  of  such  a  character 
that  reasonable  minds  might  draw  opposite 
inferences  as  to  the  ultimate  facts  to  be  deter- 
mined therefrom.  Under  such  a  state  of  the 
evidence  it  is  the  exclusive  province  of  the 
court  or  jury  trying  the  issues  of  fact  to 
weigh  the  evidence  and  draw  the  inferences 
therefrom  and  this  court  cannot  review  the 
decision  thus  made.  It  is  worthy  of  remark 
that  the  trial  court  in  this  case,  reached  a 
conclusion  on  the  question  of  fact  diametri- 
cally opposed  to  the  conclusion  reached  by 
the  trial  court  in  the  case  cited,  and  that  the 
evidence  in  the  two  cases  was  practically  the 
same,  and  that  this  court  under  the  establish- 
ed rules  of  law  is  unable  to  disturb  either  of 
such  findings  on  appeal.  Such  a  result 
would  be  impossible  if  the  law  were  an  exact 
science.  If  the  standards  by  which  duties  and 
liabilities  are  measured  w^ere  in  all  cases 
exact  and  invariable,  the  result  of  applying 
those  standards,  under  like  conditions  and 
circumstances  would  be  always  the'  same ;  but 
the  conditions  and  circumstances  arising  are 
so  numerous  and  varied  that  it  is  frequently 
impossible  for  the  courts  to  fix  and  enforce  a 
deftnite  and  invariable  standard  by  which  to 
measure  duties  and  responsibilities,  and  any 
attempt  to  do  so  would  often  work  grave  in- 
ju«tice  and  would  be  [534]  worse  than  futile. 
A  familiar  illustration  of  the  want  of  an 
exact  and  invariable  standard  arises  in  neg- 
ligence cases.  The  standard  of  care  applied 
in  such  cases  is,  ''such  care  as  a  person  of 
ordinary  prudence  would  use  under  like 
circumstances."  This  standard  is  not  capable 
of  application  in  such  a  way  as  to  reach 
uniform  results.  In  applying  this  standard 
it  is  possible  for  different  courts  and  juries 
to  reach  opposite  conclusions  in  different 
cases  where  the  facts  and  circumstances  are 
practically  identical.  One  jury  might  hold 
that  certain  conduct  under  a  given  state  of 
circumstances  and  conditions  was  negligence, 
while  another  jury  might  hold  that  the  same 
conduct  under  the  same  circumstances  and 
conditions  was  consistent  witii  ordinary  care 
as  fixed  by  the  standard  to  which  we  have 
referred.  In  either  case  the  finding  of  the 
jury  on  the  question  of  fact  would  have 
to  be  affirmed  on  appeal.  This  apparent  in- 
consistency does  not  arise  from  any  defect  of 
the  law  but  from  the  imperfection  and  falli- 
bility of  human  reason  and  understanding. 
The  ideal  "man  of  ordinary  prudence"  as  con- 
ceived and  understood  by  different  minds  is 
not  the  same;  and,  therefore,  in  determining 
what  care  such  a  person  would  use  under  a 
given  state  of  conditions  and  circumstances. 
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diderent  conceptions  of  the  standard  may  be 
applied  and  different  results  reached.  So,  in 
a  case  as  this,  there  is  no  fixed  and  invariable 
standard  bv  which  the  courts  can  measure  the 
decree  of  interference  of  a  subsequent  appro- 
priation of  real  estate,  with  the  public  use 
to  which  it  has  been  devoted  under  a  prev- 
ious appropriation  so  as  to  determine  when 
such  interference  passes  the  stage  where  it 
may  be  compensated  in  damages  and  be- 
comes so  material  and  substantial  as  to  pre- 
clude the  right  of  a  subsequent  appropria- 
tion. In  such  a  case  this  court  cannot  reverse 
the  decision  of  the  [535]  trial  court  on  the 
evidence  where  there  is  a  conflict,  or  where 
the  faets  established  are  of  such  a  character 
that  reasonable  minds  might  properly  draw 
opposite  inferences  therefrom. 

The  complaint  of  appellee  after  setting  out 
the  description  of  the  right  of  way  which 
it  seeks  to  appropriate,  and  after  describing 
the  use  to  which  it  is  to  be  devoted  pro- 
ceeds aa  follows:  **And  subject  to  the  con- 
dition, to  which  plaintiff  hereby  agrees,  that 
in  the  event  of  the  railroad  company  owning 
or  operating  said  railroe>d  shall  at  any  time 
desire  to  change  the  location  of  the  railroad 
track  or  tracks,  structures  or  appurtenances, 
or  construct  new  tracks,  sidetracks,  build- 
ings, structures  or  appurtenances  where  the 
same  do  not  now  exist,  which  may  be  neces- 
sary in  the  operation  of  said  railroad,  by 
reason  of  which  plaintifTs  said  telegraph 
line  and  the  operation  and  maintenance 
thereof  may  interfere  with  the  maintenance, 
operation  and  use  of  said  railroad,  plaintiff 
shall  move  and  change  its  poles  and  parts  of 
its  line  of  telegrapli  to  such  other  point  or 
points  on  said  railroad  right  of  way  as  may 
be  designated  by  said  railroad  company, 
upon  reasonable  notice  and  at  the  sole  ex- 
pense of  the  plaintiff;  and  subject  to  the 
further  condition,  to  which  plaintiff  hereby 
agrees,  that  the  railroad  company  owning  or 
operating  said  line  of  railroad  shall  have  the 
right  to  use  said  right  of  way  occupied  by 
said  line  of  telegraph,  but  not  so  as  to  .  *  , 
interfere  with  said  line  of  telegraph,  and  the 
right,  when  necessary  upon  reasonable  notice 
to  the  plaintiff,  to  remove  dirt,  gravel,  sand 
and  stone  from  the  said  right  of  way  occupied 
be  said  telegraph  line  that  may  be  needed  in 
improving  said  railroad  track  or  roadbed,  or 
for  other  necessary  purposes  in  the  operation 
of  said  railroad;  and  the  plaintiff  hereby 
stipulates  that  it  will  hold  the  railroad 
'company  [536]  owning  or  operating  said 
railroad  harmless  from  any  damage  to  plain- 
tiff's poles,  wires,  cross-arms  and  other  ap- 
purtenances occasioned  by  fire  or  other 
method  of  keeping  said  railroad  right  of  way 
free  from  grass,  weeds,  underbrush,  and  other 
combustible  materials."  Appellants  filed  an 
objection    based    upon    this    portion    of    the 


complaint  and  allege  tliat  appellants  refused 
to  accept  the  conditions  and  stipulations 
which  appellee  sought  thereby  to  impose. 
The  question  thus  presented  is  one  of  l&w 
and  relates  to  the  suffici^icy  of  the  com' 
plaint.  It  has  been  held  that  a  complaint 
for  appropriation  of  land  may  be  so  drawn  afr 
to  limit  the  rights  to  be  acquired  thereunder 
and  so  as  to  leave  in  the  landowner  certain 
easements  and  rights  not  taken  by  ap- 
propriation. When  a  limited  appropriation 
of  tills  kind  is  made  the  damages  are  assess- 
ed on  the  basis  of  the  land  appropriated  as- 
considered  in  connection  with  the  rights  and 
easements  not  taken  and  compensation  ia 
awarded  accordingly:  Indianapolis,  etc. 
Traction  Ca  v.  Wiles  (1910)  174  Ind.  236, 
91  N.  E.  100,  729;  St.  Louis,  etc.  R.  Co.  v. 
Clark  (1894)  121  Mo.  169,  25  S.  W\  192, 
006,  26  L.R.A.  751,  note.  A  distinction  is  to 
be  observed  however  between  an  appropri- 
ation subject  to  certain  rights  of  the  land- 
owner excepted  from  the  appropriation  sought 
and  left  unaffected  thereby  in  the  landowner^t 
and  an  attempt  to  impose  unaccepted  promis- 
sory stipulations  and  proposed  agreements 
by  the  condemning  party  in  respect  to  under- 
takings to  be  performed  subsequent  to  the 
time  of  appropriation.  In  the  absence  of  an 
agreement,  the  party  condemning  must  take 
the  rights  which  he  seeks  to  appropriate 
absolutely  and  unconditionally  and  he  must 
make  full  compensation  for  what  he  takes. 
His  unaccepted  promise  to  do  something  in 
the  future  in  case  certain  [537]  emergencies 
arise  cannot  affect  the  character  or  the  ex- 
tent of  the  rights  acquired  and  they  cannot 
be  considered  as  affecting  the  amount  of 
damages  to  be  awarded.  Indianapolis,  etc. 
Traction  Co.  v.  Wiles,  supra;  Evansville 
Terminal  R.  v.  Heerdink  (1910)  174  Ind. 
537,  92  N.  E.  548.  The  stipulations  contained 
in  that  part  of  the  complaint  which  has  been 
quoted  are  promissory  in  their  character 
relating  to  acts  to  be  performed  upon  con- 
tingencies to  arise  after  the  act  of  appropria- 
tion has  been  completed  by  the  payment  of  the 
awarded  and  the  taking  of  the  land  appropri- 
ated. These  allegations  serve  no  purpose  in 
the  complaint  unless  it  be  to  disclose  and 
make  apparent  the  theory  of  the  complaint. 
It  is  the  opinion  of  the  majority  of  the  court 
that  tliese  allegations  do  serve  this  purpose 
and  that  their  effect  is  to  show  that  appellee 
by  its  complaint  did  not  seek  to  condemn  the 
land  described  therein  at  all  events  and  to 
pay  the  compensation  awarded;  but  that  it 
was  its  purpose  to  make  the  appropriation 
only  upon  the  conditions  stated,  and  in  case  it 
was  permitted  to  impose  the  stipulations  as  to 
the  future,  and  to  have  such  stipulations  con- 
sidered in  making  the  award.  Such  terms  and 
conditions  cannot  be  imposed  by  the  party 
seeking  to  condemn  real  estate;  and,  if  the 
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eomplaint  must  be  oonstrued  ae  proceeding  on 
the  theory  that  the  right  to  condemn  was  to 
be  exerciaed  on  the  terms  stated  or  not  at  all, 
it  is  clearly  bad.  The  writer  is  of  the  opin- 
ion that  the  complaint  may  be  construed  as 
an  application  for  the  unqualified  and  uncon- 
ditional appropriation  of  the  land  therein 
described  at  all  events,  and  that  the  allega- 
tions called  in  question  by  the  third  specifi- 
cation of  objections  were  intended  to  miti- 
gate the  damages  to  be  awarded.  If  the  trial 
court  placed  this  construction  on  the  com- 
plaint it  was  justified  in  disregarding  [538] 
these  allegations  as  mere  surplusage  and  in 
holding  that  the  complaint  stated  facte  suffi- 
cient to  entitle  the  plaintiff  to  an  uncondi- 
tional and  unqvalifled  appropriation  of  the 
land  described  in  the  complaint.  Every  rea- 
sonable presumption  will  be  indulged  in  favor 
of  the  ruling  of  the  trial  court;  and  the 
writer  is  of  the  opinion  that  this  court 
should  presume  that  the  trial  court,  in  hold- 
ing this  complaint  sufficient  as  against  the 
objection,  treated  the  allegations  as  mere 
surplusage  and  held  that  the  complaint  states 
facts  sufficient  to  justify  an  unconditional 
appropriation  of  the  land  described. 

In  accordance  with  the  views  of  the  ma«- 
jority,  the  court  holds  that  the  complaint 
proceeds  on  the  theory  that  appellee  was 
entitled  to  appropriate  the  land  described 
under  the  conditions  and  limitations  therein 
stated  as  hereinbefore  set  out,  and  that  the 
allegaticms  questioned  in  objection  No.  3  are 
so  linked  with  the  other  allegations  of  the 
complaint  as  to  evince  a  purpose  on  the  part 
of  appellee  to  assert  its  right  to  condemn  on 
these  terms  or  not  at  all.  Viewed  in  this 
light  the  complaint  does  not  state  facts  suffi- 
cient to  entitle  the  plaintiff  to  the  relief 
asked,  or  to  any  relief,  and  the  court  erred 
in  overruling  objection  No.  3  and  in  appoint- 
ing appraisers  to  assess  damages. 

The  interlocutory  order  appointing  apprais- 
ers is  hereby  reversed  with  instructions  to 
sustain  specification  No.  3  of  objections  filed 
by  defendants  and  to  grant  plaintiff  leave  to 
amend  the  complaint. 


KOTE. 

Conditional  Condemnation  of 
Property. 

Mere  unaccepted  promissory  stipulations 
of  a  condemnor  of  property  are  distinguished 
in  the  reported  case  from  unappropriated 
rights  reserved  to  the  owner  of  the  fee.  The 
holding  in  that  case  that  whatever  rights  are 
sought  to  be  appropriated  by  eminent  domain 
must  be  taken  absolutely  and  uncondition- 
ally, and  that  such  unaccepted  promissory 
stipulations  cannot  affect  either  the  charac- 
ter or  extent  of  the   appropriation,  or   the 


amount  of  damages  to  be  awarded,  is  sup- 
ported by  the  few  cases  in  which  this  precise 
question  has  been  determined.  Indianapolis,, 
etc.  R.  Co.  V.  Wiles,  174  Md.  236,  91  N.  E. 
161,  729;  Evansville  Terminal  Ry.  v.  Heer- 
dink,  174  Md.  637,  92  N.  E.  548;  Klopp  v. 
Chicago,  etc.  R.  Co.  142  la.  474,  119  N.  W. 
373;  Brown  v.  Worcester,  13  Gray  (Mass.) 
31;  Old  Colony  R.  Co.  v.  Miller,  125  Mass. 
1,  28  Am.  Rep.  194;  Taber  v.  New  York,  etc. 
R.  Co.  28  R.  I.  269,  07  Atl.  9.  See  also 
Pinkerton  v.  Boston,  etc.  R.  Co.  109  Mass. 
627.  In  Old  Colony  R.  Co.  v.  Miller,  supra, 
the  court,  holding  that  the  subsequent  use  of 
merely  permissive  benefits  allowed  by  the 
condemning  party  could  not  affect  the  vested 
right  acquired  by  the  appropriation,  said: 
"No  right  of  crossing  or  of  drainage  was 
reserved  in  the  original  location  filed  by  the 
company,  or  ordered  by  the  county  commis- 
sioners under  the  provisions  of  the  Gen.  Sts. 
c.  63,  §  40.  The  right  to  the  exclusive  use 
of  the  land  taken  was  acquired  by  the  loca- 
tion. The  title  to  such  exclusive  use  waa 
then  vested  in  the  company;  the  value  of 
such  title  was  the  measure  of  the  land- 
owner's damages;  and  the  money  to  be  paid 
for  it  was  due  then,  though  the  amount 
could  not  then  be  ascertained.  .  .  .  Such 
use  was  merely  permissive  and  subject  to  the 
paramount  right  of  the  railroad  corporation."^ 

In  Indianapolis,  etc.  R.  Co.  v.  Wiles,  174 
Ind.  236,  91  N.  E.  161,  an  instruction  that 
the  jury  might  take  into  accoimt  a  stipula- 
tion by  which  the  condemning  party  had 
agreed  to  construct  and  maintain  a  passage- 
way for  stock  and  wire  fences  at  private 
crossings  was  held  to  be  erroneous,  the  court 
saying:  **A  proprietary  right  reserved  in  the 
owner  of  the  fee  and  not  appropriated  ia 
quite  a  different  thing  from  a  promissory 
stipulation  made  on  its  own  motion  by  the 
condemning  party.  A  landowner  is  not 
obliged  to  accept  or  be  bound  by  such  prom- 
ises,  but  may  insist  upon  full  pecuniary  com> 
pensation  for  property  appropriated  against 
his  will,  together  with  resultant  damages. 
In  the  instruction  before  us,  the  court  waa 
dealing  with  promissory  or  contractual  stipu- 
lations, and  not  with  reservations;  and  in  the 
absence  of  evidence  that  kp^ellees  had  ac- 
cepted and  agreed  to  such  contractual  obliga- 
tions as  appellant  had  included  in  its  com- 
plaint, this  instruction  was  more  favorable 
to  appellant  than  the  law  warrants.'' 

In  Evansville  Terminal  Ry.  v.  Heerdink,. 
174  Ind.  537,  92  N.  E.  648,  the  reason  for 
the  rule  was  stated  as  follows:  **The  reason: 
for  the  rule  lies  in  the  right  of  one  whose 
property  is  taken  without  limitation  or  res- 
ervation in  the  taking,  by  the  power  of  emi- 
nent domain,  to  make  his  election  to  stand 
upon  his  right  to  damages  once  for  all,  or 
contract  with  reference  to  the  matter." 
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In  Brown  v.  Worcester,  13  Gray  (Mass.) 
31,  the  condemnor  was  not  permitted  to 
avail  itself  of  a  permission  given  the  owner 
to  keep  his  house  on  the  location  until  he 
had  occasion  to  rebuild  or  remove  it.  In 
that  case  the  court  said:  ''So  far  as  the 
location  of  this  road  embraced  any  part  of 
this  house,  it  was  an  absolute  location,  and 
miglit  be  treated  as  such  by  the  petitioner, 
and  he  was  entitled  so  to  act  upon  it  in 
reference  to  such  house." 

So  in  Taber  v.  New  York,  etc.  R.  Co.  28 
R.  I.  209,  67  Atl.  9,  an  instruction  that  the 
right  of  an  abutting  o^^'ner  to  demand  a  spur 
track  connection  with  the  condemning  rail- 
road should  be  considered  in  assessing  dam- 
ages was  held  to  be  improper,  the  court 
saying:  "This  instruction  was  erroneous  in 
Assuming  that  the  abutting  owners  had  a 
right  to  put  in  a  spur  track.  .  .  .  The 
possibility  of  a  spur  track  would  be  a  proper 
subject  for  consideration,  but  the  right  to 
demand  a  spur  track  did  not  exist.*' 

Similarly  it  has  been  held  that  the  mere 
present  intention  of  a  condemning  railroad 
to  use  only  one  track  on  its  right  of  way 
•could  not  be  considered  in  assessing  damages, 
as  the  railroad's  title  to  its  right  of  way  was 
unconditional  and  it  could  use  as  many 
tracks  as  it  might  in  the  future  see  fit  what- 
■ever  its  present  intention  might  be.  Kloff  v. 
Chicago,  etc.  R.  Co.  142  la.  474,  119  N.  W. 
373. 

In  Jeffery  v.  Chicago,  etc.  R.  Co.  138  Wis. 
1,  119  N.  W.  879,  it  was  held  that  the  filing 
of  an  award  and  payment  of  the  money 
vested  the  title  and  exclusive  use  of  the  land 
in  the  condemning  railroad  and  that  it  could 
not  on  appeal  tender  back  certain  rights  and 
privileges  in  lieu  of  damages  against  the 
will  of  the  owner. 


V. 

VENKSTI^VAKIA  RAILROAD 
COMPAKT. 

Pennsylvania  Supreme  Court — ^May  17,  1915. 

249  Pa.  St.  530;  04  Atl.  1097. 


Canierfl  of  Passenirerfl  •»  Proof  of  Ke^- 
liK^noA  «-  Presnmptioii  froaa  Ool- 
UaioA. 

Where  a  passenger  is  injured  from  a  colli- 
sion between  the  train  on  which  he  is  riding 
and  another  train  on  the  same  track,  a  pre- 
sumption of  negligence  on  the  part  of  the  2 


company  carrying  the  passenger   arises,   re- 
gardless of  any  question  as  to  his  negligence. 
[See  note  at  end  of  this  case.] 

Contributory  KoKliiroiieo  of  Passeacor 
—  Burden  of  Proof. 

In  a  passenger's  action  for  injuries  from  a 
collision  between  two  trains  on  the  same 
track,  plaintifTs  contributory  negligence  is  a 
matter  of  defense,  the  burden  of  proof  as  to 
which  is  on  defendant. 

Proof   of   NesUc^noA  —  EfPeot  of  Pre- 
sumption. 

In  a  passenger's  action  for  injuries  from  a 
collision  between  two  trains  on  the  same 
track,  plaintiff  need  not  prove  any  specifio 
act  of  negligence,  but  may  rest  his  case  en- 
tirely on  the  presumption  of  negligence  aris- 
ing from  the  collision. 

Appeal  and  Error  ^  Errors   Aarigned 
by  Appellee. 

On  an  appeal  by  plaintiff,  errors  assigned 
by  defendant's  counsel  cannot  be  considered. 

Appeal  from  Court  of  Common  Pleas,  Erie 
county:     BfiNSON,  Judge. 

Action  by  Sewyem  Niebalski,  plaintiff, 
against  Pennsylvania  Railroad  Company,  de- 
fendant. Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the  c^in- 
ion.    Reversed. 

C.  F.  Hau^hney  and  /.  R,  Hiimghney  for  ap- 
pellant. 

A".  7^.  RoHsiter  and  Tlwiivpson  d  Rosaiter 
for  appellee. 

[531]  Mestbezat,  J. — ^This  is  an  action  of 
trespass  brought  by  the  plaintiff '  to  recover 
damages  for  injuries  which  he  sustained 
while  a  passenger  on  the  defendant's  train. 
The  plaintiff  purchased  a  ticket  for  passage 
over  the  defendant's  road  from  Baltimore, 
Maryland,  to  Erie,  Pennsylvania.  He  left 
Baltimore  on  the  evening  of  January  24, 1913, 
and  occupied  a  berth  in  one  of  the  sleeping 
cars.  The  following  morning  he  left  his 
berth  about  seven  o'clock,  while  the  train 
was  standing  at  a  point  about  three  miles 
east  of  Kane,  Pennsylvania,  and  went  for* 
ward  in  the  car  to  the  lavatory.  On  his  re- 
turn to  the  berth  he  found  it  made  up  and 
before  taking  his  seat,  and  while  he  was  in 
the  aisle,  a  collision  occurred  between  the 
train  and  one  of  the  defendant's  yard  engines 
which  resulted  in  throwing  the  plaintiff  to 
the  floor  of  the  car  and  he  was  severely  in- 
jured. The  train  had  stopped  on  a  heavy 
grade  and  was  unable  to  proceed  by  reason 
of  the  slippery  condition  of  the  rails.  The 
conducttH*  telephoned  to  the  defendant's  yard- 
master  at  Kane  to  send  him  an  extra  engine 
to  assist  in  getting  the  train  up  the  grade  to 
Kane  station,  [532]  and  as  the  engine  pro- 
ceeded on  the  descending  grade  toward  the 
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train,  the  engineer  lost  control  of  it  and  the      Co.     148    Pa.    St. 
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colIieioB  occurred  between  it  and  the  engine 
haoKng  the  train. 

The  case  was  submitted  to  the  jury  by  the 
learned  trial  judge  and  the  verdict  was  for 
the  defendant.  The  plaintiff  has  taken  this 
appeal.  The  first,  second,  third,  fifth  and 
gixtli  assignments  of  error  must  be  sustained. 
In  this  first  point  for  instruction,  the  plain- 
tiff requested  the  court  to  charge  the  jury 
that  ^'where  a  passenger  in  a  railroad  car  is 
injured  by  a  collision  of  the  train  in  which 
he  is  riding  with  another  train  on  the  same 
track  a  presumption  of  negligence  on  the  part 
of  the  company  carrying  the  pasnenger 
arises."  The  point  and  the  negative  answer 
were  read  to  the  jury.  The  reason  for  deny- 
ing the  instruction,  as  subsequently  stated 
by  the  learned  judge  in  his  opinion  overruling 
the  motion  for  a  new  trial,  was  that  "we  are 
of  opinion  that  as  a  matter  of  law,  it  is  too 
far  reaching  and  would  lead  to  confusion  on 
the  part  of  the  jury  when  taken  in  connection 
with  the  instructions  given  in  the  general 
charge.  To  bring  the  point  within  the  law 
as  we  understand  it,  it  would  be  necessary  to 
make  the  additional  statement  that  the  In- 
jury was  without  any  fault  on  the  part  of 
the  passenger  before  the  legal  presumption 
of  negligence  could  arise."  The  point  cor- 
rectly states  the  law  and  should  have  been 
affirmed  without  qualification.  We  need  not 
discuss  the  reasons  of  the  rule,  as  it  is  firm- 
ly established  by  a  long  line  of  our  decisions. 
In  Meier  v.  Pennsylvania  R,  Co.  64  Pa.  St. 
225,  3  Am.  St.  Rep.  581,  Agnew,  J.,  deliver- 
ing the  opinion  said,  inter  alia  (p.  230) : 
'This  is  the  rule  (that  a  presumption  of 
negligence  arises  from  the  accident)  wiien 
the  injury  is  caused  by  a  defect  in  the  road, 
cars,  or  machinery,  or  by  a  want  of  diligence 
or  care  in  those  employed,  or  by  any  other 
thing  which  the  company  can  and  ought  to 
control  as  a  part  of  its  duty,  to  carry  the 
passengers  safely;  but  this  rule  of  evidence 
is  not  conclusive.  The  carrier  may  rebut  the 
presumption  and  relieve  himself  [533]  from 
responsibility  by  showing  that  the  injury 
arose  from  an  accident  which  the  utmost 
skill,  foresight  and  diligence  could  not  pre- 
vent." In  Pennsvlvania  R.  Co.  v.  McKin- 
ney,  124  Pa.  St.' 462,  471,  17  Atl.  14,  10 
Am.  St.  Rep.  601,  2  L.R.A.  820,  speaking 
through  Mr.  Justice  Sterrett,  we  said: 
"When  a  passenger  is  injured  by  any  acci- 
dent connected  with  the  means  or  appliances 
of  transportation,  there  naturally  arises  a 
presumption  that  it  must  have  resulted  from 
Bome  negligent  act  of  omission  or  commis- 
sion of  the  company  or  some  of  its  employees, 
because,  without  some  such  negligence,  it  is 
very  improbable  that  the  accident  would 
have  occurred."  The  same  doctrine  is  an- 
nounced in  Thomas  v.  Philadelphia,  etc.  R. 


180,  23  Atl.  989,  15 
L.R.A.  416,  where  it  is  said  by  Chief  Justice 
Paxon  delivering  the  opinion  (p.  183)  :  *The 
rule  appears  to  be  that,  where  a  passenger 
is  injured,  either  by  anything  done  or  omitted 
by  the  carrier,  its  employees,  or  anything 
connected  with  the  appliances  of  transporta- 
tion, the  burden  of  proof  is  upon  the  carrier 
to  show  that  such  injury  was  in  no  way  the 
result  of  its  negligence.  But  to  throw  this 
burden  upon  the  carrier,  it  must  first  be 
shown  that  the  injury  complained  of  result- 
ed from  the  breaking  of  machinery,  collision, 
.  .  .  or  something  improper  or  unsafe  in 
the  conduct  of  the  business,  or  in  the  ap- 
pliances of  transportation."  The  reason  of 
the  rule  is  clearly  stated  by  Mr.  Justice  Wil- 
liams in  Herstine  v.  Lehigh  Val.  R.  Co.  lol 
Pa.  St.  244,  25  Atl.  104,  and  in  concluding  he 
says  (p.  253) :  "\Mien  an  accident  occurs 
therefore  the  presumption  is  that  it  is  due 
to  the  want  of  care  in  construction,  repair 
or  management,  and  the  burden  of  showing 
its  own  freedom  from  fault  is  on  the  carrier.'^ 

In  the  present  case  the  plaintiffs  injuries 
resulted  from  a  collision  between  the  defend- 
ant's train  and  one  of  its  yard  locomotives. 
A  presumption  of  negligence,  therefore,  clear- 
ly arose  which  the  defendant  was  required  to 
rebut.  It  arises  from  the  act  of  the  carrier 
and  not  from  anything  which  the  plaintiff 
does  or  fails  to  do.  Whatever  he  may  or  may 
not  do  cannot  prevent  [534]  the  presumption 
of  negligence  arising  when  an  accident  re- 
sults from  a  defective  means  of  transporta- 
tion or  from  a  failure  on  the  part  of  the 
company  or  its  employees  to  perform  some 
duty  in  the  transportation  of  the  passenger. 
The  plaintiff  can  control  his  own  action,  but 
not  the  presumption  which  arises  from  the 
negligent  act  of  the  carrier.  The  proposi- 
tion of  law  contained  in  the  point  was,  there- 
fore, correct  and  the  presumption  of  negli- 
gence arose  without  regard  to  the  plaintiff's 
negligence. 

Tlie  plaintiff's  contributory  negligence  was 
a  matter  of  defense,  and  it  was  incumbent 
on  the  defendant  to  establish  it  to  the  satis- 
faction of  the  jury.  All  that  he  was  required 
to  do  in  the  first  instance  to  entitle  him  to 
recover  was  to  show  the  negligence  of  the 
defendant  without  disclosing  his  own  negli- 
gence which  contributed  to  the  accident. 
W^hen  he  had  shown  that  he  was  a  passenger 
on  the  defendant's  road  and  had  been  in- 
jured by  a  collision,  a  presumption  of  action- 
able negligence  arose  for  which  the  defendant 
was  liable.  If  his  testimony  had  disclosed 
negligence  on  his  part  it  would  have  prevent- 
ed a  recovery.  If,  however,  his  contributory 
negligence  was  not  disclosed  by  his  testi- 
mony, the  burden  was  cast  on  the  defend- 
ant, and  failing  to  meet  it,  the  plaintiff  was 
entitled   to   a  verdict.     Contributory   negli- 
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gence  is  a  matter  of  defense  and,  unless  dis- 
closed by  the  plaintiff's  evidence,  must  be 
showTi  by  the  defendant.  As  observed  above, 
it  in  no  way  affects  the  rule  that  a  presump- 
tion of  negligence  arises  when  an  accident  to 
a  passenger  occurs  resulting  from  a  defective 
means  or  appliance  of  transportation  or 
from  a  failure  of  performance  of  duty  on  the 
part  of  the  company  or  its  employees. 

The  learned  court  instructed  the  jury  in 
answer  to  defendant's  eighth  point,  which  is 
the  subject  of  the  third  assignment  of  error, 
that  unless  the  jury  found  from  the  evidence 
that  the  defendant  company  was  negligent, 
and  the  specific  manner  in  which  it  was  negli- 
^nt,  the  plaintiff  could  not  recover.  Had 
this  been  an  action  by  an  employee  against 
an  employer  to  recover  damages  for  injuries 
[535]  sustained  while  performing  his  serv- 
ice, the  instruction  would  have  been  correct: 
Higgins  V.  Fanning,  195  Pa.  St.  599,  46  Atl. 
102;  Specs  v.  Boggs,  198  Pa.  St.  112,  47  Atl. 
875,  82  Am.  St.  Rep.  792,  62  L.R.A.  933. 
That  is  the  rule  applicable  in  such  cases,  but 
not  in  actions  brought  by  a  passenger  against 
a  carrier.  In  the  latter  class  of  cases,  as 
pointed  out  above,  where  an  injury  occurs 
from  a  collision  as  in  the  present  case,  the 
plaintiff  is  not  required  to  show  any  specific 
act  of  negligence,  but  may  rest  his  case  en- 
tirely upon  the  presumption  of  negligence. 

We  think  there  is  merit  in  the  fifth  as- 
flignment  and  the  court  was  in  error  in  that 
part  of  its  charge,  the  subject  of  that  as- 
signment. It  is  true  the  plaintiff's  negligence 
iras  a  question  of  fact  to  be  determined  by 
the  jury,  but  we  fail  to  discover  any  evi- 
dence which  would  warrant  the  jury  in  find- 
ing that  the  plaintiff  was  careless  in  pass- 
ing to  or  from  the  lavatory,  or  while  he  was 
standing  in  the  aisle  when  the  collision  oc- 
curred. It  may  be  that  we  have  overlooked 
that  part  of  the  evidence,  but  unless  there 
was  some  testimony  on  which  the  jury  could 
lind  the  plaintiff  was  negligent  in  passing 
through  the  car  the  charge  was  erroneous. 
We  need  not  discuss  the  sixth  assignment 
as  the  matter  complained  of  was  not  defend- 
ed in  the  argument  at  bar. 

From  their  printed  brief,  the  learned  coun- 
sel for  the  defendant  appear  to  regard  this  ap- 
peal as  having  been  taken  by  them  and  not 
by  the  plaintiff.  We  cannot  consider  on  this 
appeal  the  numerous  errors  which  they  al- 
lege the  court  committed  against  their  client. 
We  are  now  confined  to  a  review  of  the  er- 
rors which  the  plaintiff  claims  the  learned 
court  committed  against  him  in  the  trial  of 
the  cause  and  which  he  claims  caused  a  ver- 
dict for  the  defendant. 

The  judgment  is  reversed  with  a  venire 
facias  de  novo. 


KOT& 

Presnmptlom  of  JS^gll^mncm  froaa  0«1« 
lision  Resiiltini:  in  lajiirjr  to  Poo- 
senser. 

Introductory,  634. 

Collisiun  of  Trains  of  Same  Company,  634. 

Collision  of  Street  Cars  of  Same  Company, 
63G. 

Collision  of  Cars  or  Trains  of  Different  Com- 
panies, 037. 

Collision  of  Street  Cars  and  Vehicles,  639. 

Collision  with  Obstruction  on  Track,  642. 


Introductory, 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  dealing  with  the  question  wheth- 
er a  presumption  of  negligence  arises  against 
a  carrier  from  the  fact  of  a  collision  result- 
ing in  an  injury  to  a  passenger.  The  earlier 
cases  discussing  this  subject  are  collected  in 
the  notes  to  Chicago  Union  Traction  Co.  v. 
Mee,  4  Ann.  Cas.  7,  and  Thompson  v.  Gard- 
ner, etc.  R.  Co.  119  Am.  St.  Rep.  459. 

CoWsion  of  Traina  of  Same  Company. 

The  rule  is  well  settled  that  when  a  pas- 
senger is  injured  by  a  collision  between  trains 
belonging  to  the  same  company,  proof  of  the 
relation  of  passenger  and  carrier  and  of  the 
collision  and  resultant  injury  creates  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier,  and  makes  out  a  prima  facie  case 
for  the  passenger,  which,  if  not  rebutted,  is 
sufiicient  to  sustain  a  verdict  in  his  favor. 

United  States, — Kirkendall  v.  Union  PaiJ. 
R.  Co.  200  Fed.  197,  118  C.  C.  A.  383. 

Alabama. — Central  of  Georgia  R.  Co.  t. 
Geopp,  153  Ala.  108,  45  So.  65;  Western 
Ry.  V.  McGraw,  183  Ala.  220,  62  So.  772. 

Arizona. — Southern  Pac.  Co.  v.  Hogan,  1 
Ariz.  34,  108  Pac.  240,  29  L.R.A.(y.S.)  813. 

Arkansas. — St.  Louis,  etc.  R.  Co.  v.  Os- 
borne, 95  Ark.  310,  129  S.  W.  537. 

Delairare. — Wood  v.  Philadelphia,  etc.  R. 
Co.  1  Boyce  336,  76  Atl.  613. 

Illinois. — Pennsylvania  R.  Co.  v.  Purvis, 
128  111.  App.  367;  Illinois  Cent.  R.  Co.  t. 
Rothschild,  134  111.  App.  504;  Baker  v.  Chi- 
cago, etc.  R.  Co.  149  111.  App.  520,  affirmed 
90  N.  E.  1057. 

loira. — flitch  ell  v.  Chicago,  etc,  R.  Co. 
138  la.  283,  114  N.  W.  622. 

Kentucky. — Southern  R.  Co.  v.  Brewer,  105 
S.  W.  160,  32  Ky.  L.  Rep.  43. 

Missouri. — Partello  v.  Missouri  Pae.  R.  Ca 
240  Mo.  122,  145  S.  W.  55. 

Montana. — Dempster  v.  Oregon  Shortlins 
R.  Co.  37  Mont.  335,  96  Pac.  717. 

\ew  Jersert. — ^Kuttner  v.  Central  R.  Co. 
80  X.  J.  L.  11,  77  Atl.  470,  affirmed  in  81  N. 
J.  L.  731,  80  Atl.  1136. 
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Nevada. — Murphy  v.  Southern  Pac.  Co.  31 
Nev.  120,  21  Ann.  Gas.  502,  101  Pac.  322. 

North  Carolina. — Curtis  v.  Southern  R. 
Co.  151  N.  C.  623,  66  S.  E.  599. 

Pennsylvania. — See  the  reported  case 
wherein  it  is  held  that  even  proof  of  contrib- 
utory negligence  on  the  part  of  the  passen- 
ger does  not  alter  the  rule. 

South  Carolina, — Sutton  v.  Southern  Ry. 
S2  S.  C.  345,  64  S.  E.  401. 

South  Dakota. — Reeves  v.  Chicago,  etc.  R. 
Co.  24  S.  D.  84,  123  N.  W.  498. 

Texas. — Ft.  Worth,  etc.  R.  Co.  v.  Day,  50 
Tex.  Civ.  App.  407,  11  S.  W.  663. 

Utah. — Dearden  v.  San  Pedro,  etc.  R.  Co. 
33  Utah  147,  93  Pac.  271. 

Washington. — Harris  v.  Puget  Sound  Elec- 
tric Ry.  52  Wash.  289,  100  Pac.  838. 

The  rule  was  stated  in  Murphy  v.  Southern 
Pac.  Co.  31  Nev.  120,  21  Ann.  Cas.  502, 
101  Pac  322,  as  follows:  "The  law  is  also 
-well  established  that  a  railroad  acting  in  the 
capacity  of  a  common  carrier  of  passengers 
is  bound  to  use  the  utmost  care  and  diligence 
for  the  safety  of  the  passengers,  and  is  lia- 
ble for  any  injury  to  a  passenger  occasioned 
by  the  slightest  negligence  against  which 
human  prudence  and  foresight  should  have 
guarded.  In  the  present  case,  the  fact  that 
there  was  a  collision  of  two  of  defendant's 
trains  establishes  a  presumption  of  negli- 
gence on  the  part  of  defendant  in  the  opera- 
tion of  its  trains,  which  presumption  was 
not  rebutted  or  overcome  by  any  evidence  on 
the  part  of  defendant,  and  defendant  must 
concede,  as  it  frankly  does,  its  liability  for 
juiy  injuries  sustained  by  plaintiff  directly 
resulting  from  collision.'*  In  Kirkendall  v. 
Union  Pac.  R.  Co.  200  Fed.  197,  118  C.  C.  A. 
383,  it  was  said  that  a  prima  facie  case  of 
negligence  was  made  where  it  was  shown  that 
a  car  in  which  the  plaintiff  was  riding  was 
run  into  by  an  engine  and  train  from  behind. 
In  Ft.  Worth,  etc.  R.  Co.  v.  Day,  50  Tex. 
Civ.  App.  467,  111  S.  W.  663,  it  was  held  that 
proof  of  a  collision  by  a  passenger  train  with 
unprotected  box  cars  on  the  main  line  of  a 
railroad  company's  track  was  prima  facie 
evidence  of  negligence  which  if  uncontradicted 
or  unexplained  supported  or  even  required  a 
finding  in  favor  of  a  passenger  injured  as  a 
consequence  of  such  collision.  In  Reeves  y. 
Chicago,  etc.  R.  Co.  24  S.  D.  84,  123  N. 
W.  498,  wherein  it  appeared  that  a  train  had 
broken  in  two  and  that  in  coming  together 
it  caused  a  collision  which  occasioned  the 
injury  sued  for,  it  was  held  that  those  facts 
raised  a  presumption  of  negligence  on  the 
part  of  the  carrier.  The  court  said:  "It 
goes  without  saying  that  a  broken  train  in 
motion  is  both  an  abnormal  and  a  dangerous 
condition  of  things.  The  mere  fact  that  & 
train  is  running  through  the  country  in 
this  condition  doubtless  raises  a  presumption 


of  negligence  on  the  part  of  defendant,  be- 
cause, if  the  equipment  and  management 
of  the  train  were  perfect,  such  a  state  of 
things  would  not,  in  the  ordinary  course  of 
events,  be  possible  except  through  the  opera- 
tion of  some  intervening  cause.  It  is  a  case 
of  res  ipsa  loquitur." 

In  an  action  in  Kentucky  for  injuries  to 
a  passenger  occurring  in  Pennsylvania,  the 
Kentucky  court  stated  the  Pennsylvania  rule 
as  follows:  "Briefly  stated,  then,  the  Penn- 
sylvania rule  is  that  no  presumption  of  negli- 
gence arises  from  mere  proof  of  injury  to  a 
passenger.  Negligence  will  be  presumed  only 
from  the  circumstances  of  the  accident;  and 
when  these  circumstances  are  as  consistent 
with  the  absence  of  negligence  as  with  negli- 
gence itself,  the  burden  of  proof  is  still  upon 
the  party  injured.  The  evidence  in  this  case 
showed  that,  at  the  time  of  appellee's  injury, 
a  freight  train  was  passing  the  train  on 
which  he  was  a  passenger.  Just  prior  to  the 
time  he  was  struck,  something  rattled  against 
the  side  of  the  car  that  sounded  like  a  chain. 
One  of  the  passengers  saw  the  shadow  of  the 
object  which  struck  appellee.  Tlie  rattling 
continued  after  the  injury.  There  were  marks 
upon  the  side  of  the  car  that  indicated  it 
had  been  struck  by  something  of  irregular 
shape.  No  object  of  any  kind,  which  could 
have  struck  appellee,  was  found  in  the  car. 
If  the  object  that  struck  him  had  been  a 
stone,  or  something  of  that  sort,  it  would 
not  have  struck  him  and  then  gone  out  of  the 
window.  It  is  reasonably  certain,  therefore, 
that  the  object  which  struck  appellee  was  at- 
tached to  the  passing  freight  train.  It  was 
evidence  of  negligence  on  the  part  of  ap- 
pellants to  have  attached  to  the  train  any 
kind  of  swinging  objects  that  might  enter 
the  window  of  a  car  on  an  adjoining  track 
and  strike  a  passenger.  With  these  facts  in 
evidence,  it  was  incumbent  upon  appellants 
to  rebut  the  presumption  of  negligence." 
Pittsburg,  etc.  R.  Co.  v.  Grom,  142  Ky.  51, 
133  S.  W.  977. 

However,  the  rule  is  not  applicable  where 
the  plaintiff  alleges  particular  acts  of  neg- 
ligoice  and  fails  to  make  any  general  allega- 
tion of  negligence.  In  such  cases  it  is  held 
that  the  plaintiff  must  prove  the  particular 
acts  of  negligence  as  alleged  and  cannot  rely 
on  the  presumption  ordinarily  arising.  Gard- 
ner V.  Metropolitan  St.  R.  Co.  223  Mo.  389, 
18  Ann.  Cas.  1166,  122  S.  W.  1068;  Ft. 
Worth,  etc.  R.  Co.  v.  Neal  (Tex.)  140  S.  W. 
398.  See  also  Miller  v.  United  R.  Co.  155 
Mo.  App.  628,  134  S.  W.  1045;  Nagel  v. 
United  R.  Co.  169  Mo.  App.  284,  152  S.  W. 
621;  Jordan  v.  Seattle,  etc.  R.  Co.  47  Wash. 
503,  92  Pac.  284. 

But  where  negligence  generally  is  charged 
it  is  immaterial  whether  particular  acts  of, 
negligence  are  also  charged  or  established.. 
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Illinois  Cent.  R.  Co.  v.  Rothschild,  134  III. 
App.  504;  Walters  v.  Seattle,  etc.  R.  Co.  48 
Wash.  233,  93  Pac.  419,  24  L.R.A.(N.S.) 
788;  Lobb  v.  Seattle,  etc.  R.  Co.  48  Wash. 
238,  93  Pac.  420. 

Collision  of  Street  Cars  of  Same  Com- 

pany. 

The  rule  that  a  presumption  of  negligence 
arises  from  an  unexplained  collision  between 
two  trains  belonging  to  the  same  company 
is  equally  applicable  where  the  collision  is 
between  two  street  cars  belonging  to  the 
same  company. 

United  States, — ^Patterson  v.  Jacksonville 
Traction  Co.  213  Fed.  289,  130  C.  C.  A.  13. 

Alabama, — Birmingham,  etc.  Co.  v.  Moore, 
148  Ala.  115,  42  So.  1024.  See  also  Birming- 
ham, etc.  R.  Co.  v.  Sawyer,  166  Ala.  199,  47 
So.  67,  19  L.R.A.(N.S.)    717. 

CaUfomia, — Bond  v.  United  Ry.  24  Cal. 
App.  157,  140  Pac.  982.  See  also  Steele  v. 
Pacific  Electric  R.  Co.  168  Cal.  375,  143  Pac. 
718. 

Delavxire. — Eaton  y.  Wilmington  City  R. 
Co.  1  Boyce  435,  75  Atl.  369. 

Illinois.— Sedoff  v.  Chicago  City  R.  Co.  124 
III.  App.  609;  Chicago  City  R.  Co.  v.  Pural, 
127  111.  App.  652,  affirmed  224  III.  324,  79  N. 
£.  686;  Chicago  City  R.  Cd.  y.  Qreinke,  136 
III.  App.  77,  affirmed  234  111.  564,  85  N.  E. 
327;  Fuhry  v.  Chicago  City  R.  Co.  144  111. 
App.  521,  affirmed  239  111.  548,  88  N.  E.  221 ; 
Wilson  T.  Chicago  City  R.  Co.  144  111.  App. 
604;  Hickey  v.  Chicago  City  R.  Co.  148 
111.  App.  197;  Klecsewski  v.  Chicago  City 
R.  Co.  152  III.  App.  481;  Szczech  v.  Chicago 
City  R.  Co.  157  III.  App.  150;  Smith  v. 
Chicago  City  R.  Co.  165  111.  App.  190; 
Burgoyne  v.  Chicago  City  R.  Co.  167  111. 
App.  69;  Levy  v.  Chicago  City  R.  Co.  187 
111.  App.  64. 

Indiana. — Indiana  Union  Traction  Co.  v. 
Maker,  176  Ind.  289,  Ann.  Cas.  1914A  994, 

95  N.  E.  1012. 

Massachusetts. — Chaffe  v.  Consolidated  R. 
Co.  196  Mass.  484,  82  N.  E.  497. 

Michigan. — In  Congdon  v.  Detroit,  etc.  R. 
Co.  179  Mich.  176,  146  N.  W.  118. 

MissoiPrL — Chlanda  y.  St.  Louis  Transit 
Co.  213  Mo.  244,  112  S.  W.  249;  Price  y. 
Metropolitan  St.  R.  Co.  220  Mo.  435,  119 
S.  W.  932,  132  Am.  St.  Rep.  588;  Goodloe  y. 
Metropolitan  St.  R.  Co.  120  Mo.  App.  194, 

96  S.  W.  482;  Hunt  v.  Metropolitan  St.  R. 
Co.  126  Mo.  App.  79,  103  S.  W.  1088;  Meegan 
v.  Metropolitan  St.  R.  Co.  161  Mo.  App.  45, 
142  S.  W.  1104;  Erdmann  v.  United  R.  Co. 
173  Mo.  App.  98,  155  S.  W.  i081;  Tierney 
v.  United  R.  Co.  185  Mo.  App.  720,  171  S. 
W,  977;  Oillogly  v.  Dunham,  187  Mo.  App. 
651,  174  S.  W.  118. 

North  Carolina. — Briggs  v.  Durham  Trac- 
tion Co.  147  N.  C.  389,  61  S.  E.  373. 


Oklahoma. — ^Muskogee  Electric  Traction 
Co.  V.  Eaton,  162  Pac.  1109. 

Pennsylvania. — Kramer  y.  Pittsburgh  Rys. 
Co.  247  Pa.  St.  352,  93  Atl.  461. 

Rhode  Island. — Simone  v.  Rhode  Island  Co. 
28  R.  I.  186,  66  Atl.  202,  9  L.R.A.(N.S.)  740; 
Enos  V.  Rhode  Island  Suburban  R.  Co.  28^ 
R.  I.  291,  67  Atl.  6;  Parrent  v.  Rhode  Island 
Co.  72  Atl.  865. 

Washington, — Russell  v.  Seattle,  etc.  R. 
Co.  47  Wash.  500,  92  Pac.  288;  Mandel  v. 
Washington  Water  Power  Co.  83  Wash.  19^ 
144  Pac.  921. 

Canada, — British  Columbia  Electric  R.  Ca 
V.  Wilkinson,  45  Can.  Sup.  Ct.  263,  affirming 
16  British  Columbia  113. 

In  Chicago  City  R.  Co.  v.  Greinke,  136 
111.  App.  77,  affirmed  237  III.  564,  85  N.  E. 
327,  the  court  stated  the  rule  as  follows: 
*'The  declaration  under  the  doctrine  of  res 
ipsa  loquitur  clearly  states  a  cause  of  action. 
.     .  The  facts  averred  and  proved  and 

not  denied  by  defendant  are  that  plaintiff  was 
a  passenger  on  the  car  at  the  time  it  collided 
with  another  car  ahead  of  it  on  the  same 
track;  that  both  cars  were  owned  and  operat- 
ed by  the  defendant;  that  plaintiff  was  in- 
jured as  a  result  of  that  collision.  These 
facts  supply  all  the  essential  elements  mak- 
ing the  doctrine  of  res  ipsa  loquitur  applica- 
ble. A  case  so  stated  is  an  averment  within 
the  scope  of  the  doctrine,  and  when  the  proof 
sustains  the  averment  a  case  of  negligence 
is  made  out  by  legal  intendment  of  that  doc- 
trine, and  the  burden  imposed  upon  defend- 
ant in  such  circumstances  to  rebut  and  over- 
come the  negligence  so  imputable  to  it." 

In  Sewell  v.  Detroit  United  Ry.  158  Mich. 
407,  123  N.  W.  2,  it  was  said:'  *at  is  the 
settled  rule  of  this  state  that  negligence  of 
the  defendant  must  be  proved,  and  that  an 
inference  of  negligence  is  not  to  be  drawn 
from  the  mere  fact  of  an  accident.  But  it 
has  also  been  held  in  numerous  cases  that 
the  circumstances  attending  an  injury  may 
be  such  as  to  justify  an  inference  of  negli- 
gence. As  in  the  present  case,  if  all  that 
appeared  had  been  that  the  plaintiff  was 
riding  in  a  car  of  the  defendant  under  the 
control  of  its  servants,  and  the  car  in  which 
plaintiff  was  riding  continued  its  course 
until  it  collided  with  another  car  ahead  of 
it  standing  still,  with  sufficient  force  to  push 
the  still  car  ahead  75  feet,  the  inference  that 
some  one  had  blundered  prima  facie  would  be 
the  most  natural  one  to  be  drawn,  and  that 
inference  is  so  clear  that  it  would  not  re- 
quire further  proof  of  negligence  on  the  part 
of  the  defendant.  It  is  not  very  important 
as  to  whether  this  be  termed  a  presumptioa 
arising  from  the  peculiar  facts  of  the  case^ 
or  an  inference  of  fact  amounting,  when  not 
rebutted,  to  a  positive  inference  of  law.  Tlie 
result  would  be  substantially  the  same." 
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In  Chlanda  v.  St.  Louis  Transit  Co.  213 
3do.  244,  112  S.  W.  249,  wherein  it  appeared 
:that  the  plaintiff  was  injured  by  a  rear  end 
collision  of  another  car  with  the  one  she  was 
Tiding  in,  the  courts  in  answer  to  the  objec- 
tion that  the  doctrine  of  res  ipsa  loquitur  was 
inapplicable   to   the   case   said:      ''The   peti- 
tion is  broad  enough  to  permit  the  applica- 
tion of  that  doctrine.     The  relation  of  car- 
rier and  passenger  existing  and  the  petition 
<»unting    on    general    negligence,    plaintiff's 
<:ase   falb   within   the  line  of  cases  holding 
that    under    such    circumstances    the    thing 
speaks    for    itself.      Therefore,    whether    the 
following   car    was    moving   too    swiftly    or 
-whether  it  was  running  too  closely  to  plain- 
tiff^d   car  or   whether   there   was   negligence 
in  stopping  the  first  car,  without  notice  to 
the  following  car  and  so  close  to  it  that  a 
collision  inevitably  resulted,  makes  no  differ- 
«nce.     The  collision  happened,  plaintiff  was 
hurt   thereby,   and   the  burden   rested   upon 
defendant  to  show  it  used  the  highest  prac- 
ticable degree  of  care  to  preserve  its  passen- 
ger from  injury." 

In  Eaton  v.  Wilmington  City  R.  Co.r  1 
Boyce  (Del.)  435,  75  Atl.  369,  the  rule  was 
stated  as  follows:  "While  there  is  no  pre- 
sumption of  negligence,  as  we  have  said 
either  on  the  part  of  the  plaintiff  or  on  the 
part  of  the  defendant,  from  the  mere  fact 
that  injury  resulted  to  the  plaintiff,  yet  when 
an  electric  railway  is  under  the  control  and 
management  of  a  company,  and  the  accident 
is  of  such  a  character  as  to  show  that  it 
could  not  have  happened  in  the  ordinary 
course  of  events  under  reasonably  careful 
management,  it  affords  some  evidence,  in  the 
absence  of  some  explanation,  that  the  acci- 
dent arose  from  the  want  of  care;  but  if  it 
is  satisfactorily  shown  that  the  defect,  which 
it  is  claimed  caused  the  accident,  did  not 
exist  at  the  time  of  the  accident,  negligence 
would  be  rebutted." 

But  the  rule  that  a  presumption  of  negli- 
gence arises  from  the  proof  of  the  collision 
and  consequent  injury  to  the  passenger  ap- 
plies only  where  the  petition  charges  negli- 
gence in  general  terms  and  does  not  apply 
where  it  specifically  avers  that  certain  negli- 
gent acts  caused  the  injury.  Gardner  v. 
Metropolitan  St.  R.  Co.  223  Mo.  389,  18  Ann. 
Cas.  1166,  122  S.  W.  1068;  Miller  v.  United 
Ry.  Co.  155  Mo.  App.  528,  134  S.  W.  1045; 
Nagel  V.  United  Rys.  Co.  169  Mo.  App.  284, 
152  S.  W.  621 ;  Jordan  v.  Seattle,  etc.  R.  Co. 
47  Wash.  603,  92  Pac.  284. 

However,  a  mere  attempt  to  prove  specific 
acts  of  negligence  does  not  operate  as  a 
waiver  of  the  presumption,  provided  specific 
acts  of  negligence  are  not  pleaded.  Price  v. 
Metropolitan  St.  R.  Co.  220  Mo.  435,  119 
S.  W.  932,  132  Am.  St.  Rep.  588,  wherein  it 
was  said:     "Kor  are  we  impressed  with  the 


contention  made  that  because  plaintiff  on 
her  case  in  chief  put  in  proof  of  some 
specific  acts  of  negligence,  she  is  thereby  pre- 
cluded from  the  presumption  of  negligence 
to  which  she  was  entitled  under  her  petition, 
it  being  one  charging  negligence  in  general 
terms  and  not  specifically.  In  so  doing  she 
assumed  a  burden  that  she  did  not  have  to 
assume  in  making  out  a  prima  facie  case, 
but  it  does  not  lose  her  the  right  of  resting 
upon  the  presumption,  if  tlie  evidence  so 
introduced  does  not  clearly  show  what  did 
cause  the  accident.  .  .  .  Tliis  is  different 
from  a  case  wherein  the  plaintiff  pleads  that 
the  collision  was  occasioned  by  one  or  more 
specific  acts  of  negligehce.  When  she  so 
pleads  it  rises  to  the  dignity  of  an  admission 
of  record,  that  she  knew  the  cause  of  the 
accident.  Not  only  so,  but  she  points  out 
specifically  the  negligent  acts,  and  must  prove 
them,  and  recover,  if  at  all,  upon  the  negli- 
gent acts  pleaded.  A  mere  attempt  to  prove 
negligent  acts  hardly  justifies  the  conclusion 
that  a  plaintiff  knows  the  cause  of  the  acci- 
dent." 

Collision  of  Cars  or  Trains  of  Different 

Companies, 

Where  a  collision  occurs  between  cars  or 
trains  belonging  to  different  companies,  and 
is  caused  bv  an  act  of  such  a  character  that 
when  due  care  is  taken  in  its  performance 
no  injury  ordinarily  ensues  from  it,  or  where 
it  is  caused  by  the  mismanagement  of  a  thing 
over  which  the  defendant  carrier  has  immedi- 
ate control,  a  prima  facie  case  is  made  out 
by  proof  of  the  collision,  the  injury  and  the 
circumstances  embraced  by  the  rule.     Asher 
V.  East  St.  Louis,  etc.  R.  Co.  140  III.  App. 
220;   Wojczynska  v.  Chicago  Consol.  Transit 
Co.  156  111.  App.  587;  Augustus  v.  Chicago, 
etc.  R.  Co.  153  Mo.  App.  572,  134  S.  W.  22; 
Nagel  V.  United  Rys.  Co.  169  Mo.  App.  284, 
152  S.  W.  621;   Levine  v.  Brooklyn,  etc.  R. 
Co.   134   App.   Div.   606,   119   N.  Y.   S.   315; 
Stanbridge   v.    Nassau    Electric   R.   Co.    135 
App.  Div.  38,  119  N.  Y.  S.  668.     In  Asher 
V.  East  St.  Louis,  etc.  R.  Co.  supra,  the  rule 
was   stated    and   applied   as   follows:      "The 
presumption    in    question    comes    from    the 
nature  of  the  accident  and  the  circumstances 
surrounding  it,  rather  than   from  the  mere 
fact   of   the    accident   itself.     These   circum- 
stances must  tend  to  connect  the  carrier  with 
the  cause   of  injury.     If   the   circumstances ' 
surrounding  the  accident  are  such  as  to  in- 
dicate that  it  would  not  probably  have  oc- 
curred if  the  company  had  been   in  the  use 
of  suitable  machinery  or  safe  apparatus,  or 
if    it    had    employed    proper    and    competent 
servants  to  manage  such  machinery  or  ap- 
paratus,  tlien   the  burden   of   proof  will   be 
shifted  to  the  carrier.    •    •    .    It  is  reason- 
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able  that  a  presumption  of  negligence  should 
arise  against  the  carrier  in  eases  where  the 
cause   of   the   accident   is   under   its   control, 
because  it  has  in  its  possession  the  almost 
exclusive  means  of  knowing  what  occasioned 
the  injury  and  of  explaining  how  it  occurred, 
while  the  injured  party  is  generally  ignorant 
of   the   facts.     Clearly  the   evidence   in   this 
case  brings  it  within  the  doctrine,  and  the 
reasons  therefor.    .    .    .    Tlie  collision  *  would 
not    probably    have    occurred,'    the    accident 
would  not  probably  have  happened,  the  plain- 
tiff would  not  probably  have  been   injured, 
had  the  defendant  been   in   the  use  of   safe 
apparatus  or  if  it  had  employed  proper  and 
competent  servants  to  manage  the  machinery 
and   apparatus   which    it   had   in   use.     The 
moving  of  the  car  to  and  upon  the  crossing 
was  entirely  within  control  of  the  defendant's 
servants.     Whether  the  conditions   for  such 
crossing  were  safe  or  otherwise  was  for  the 
conductor  to  ascertain  and  determine  in  ad- 
vance of  the  attempt  to  cross,  and  all  that 
was  done  or  to  be  done  in  the  movement  of 
the  car  before  and  after  the  trolley  left  the 
wire  was  entirelv  under   the  control  of  the 
defendant's    servants,    and    the    consequence 
of  what  they  did,   the  collision,   would  not 
probably   have  occurred   had   they   exercised 
that  degree  of  care,  skill  and  diligence  re- 
quired by  the  law  for  the  safety  of  the  help- 
less occupants  of  the  car.     It  is  wholly  im- 
material, in  this  action,  which  of  the  trains 
had  the  right  of  the  crossing  under  the  law 
applicable  to  contesting  such  right,  nor  does 
it  affect  the  plaintiff's  right  to  recover  that 
the  ser\'ants  of  the  Terminal  Association  were 
negligent,  if  the  injury  she  sustained  could 
have  been  prevented  had  the  defendant's  em- 
ployees exercised  that  degree  of  care  which 
the  law  requires.    The  Terminal  Association, 
no  less  than  the  defendant,  may  be  held  to 
the  same  degree  of  care  respecting  passengers 
endangered  by  collision  at  the  crossing,  but 
in  an  action  against  cither  it  is  no  defense 
that  the  other  is  also  liable." 

In  Levine  v.  Brooklyn,  etc.  R.  Co.  134 
App.  Div.  606,  119  N.  Y.  S.  315,  it  was 
said:  'The  doctrine  of  res  ipsa  loquitur 
does  not  permit  a  recovery  without  some 
proof  of  negligence,  but  it  regulates  the  de- 
gree of  proof  required  under  certain  circum- 
stances. If  proof  of  the  occurrence  shows 
that  the  accident  was  such  as  could  not  have 
*  happened  without  negligence  according  to 
the  ordinary  experience  of  mankind,  the  doc- 
trine is  applied,  even  if  the  precise  omission 
or  act  of  negligence  is  not  specified.  .  .  . 
When  the  front  of  a  car  operated  by  the 
company  upon  which  plaintiff  was  a  passen- 
ger ran  into  a  car  owned  and  operated  by 
another  company,  a  presumption  of  negli- 
gence on  the  part  of  the  carrying  company 
arises,  which  calls  upon  it  for  an  explana- 
tion." 


But  where  a  car  owned  by  another  com- 
pany  runs  into  the  car  on  which  a  passenger 
was  riding  it  has  been  held  that  the  rule  of 
res  ipsa  loquitur  is  inapplicable.  Elliott  v. 
Brooklyn  Heights  R.  Co.  127  App.  Div.  300, 
111  N.  Y.  S.  358,  wherein  it  was  said:  "Aa 
the  thing  may  have  happened  from  the  negli- 
gence of  the  other  company,  there  is  lacking 
the  thing  that  the  maxim  in  every  case  has 
to  stand  on,  viz.,  that  the  occurrence  could 
not  happen  in  the  ordinary  course  except 
by  the  defendant's  negligence.  There  can  be 
no  presumption  in  such  a  case  that  there 
was  negligence  by  the  defendant.  Such  a 
presumption  does  not  arise  except  out  of  the 
fact  that  there  is  no  other  way  to  account 
for  the  occurrence;  in  which  case  it  is  for 
the  defendant  to  show  another  way."  And 
in  Lazer  v.  Chicago,  etc.  R.  Co.  152  111.  App. 
319,  it  was  said:  "It  is  true  that  no  pre- 
sumption of  negligence  arises  against  the 
carrier  and  that  the  burden  is  on  plaintiff 
to  show  negligence,  when  it  is  proven,  as  in 
this  case.,  that  the  accident  resulted  from  a 
collision  with  a  car  beyond  the  control  of 
tRe   defendant." 

Where  a  car  of  one  company  operated  over 
the  tracks  of  another  company  was  run  into 
by   a   car   belonging   to   the   latter   company 
it   was   held   that   the   doctrine  of   res    ipsa 
loquitur   applied  just  as  if  both   cars   were 
owned  by  the  same  company.     Chicago  Ry. 
Co.  v.  Kramer,  234  Fed.  245,  148  C.  C.  A. 
147,  wherein  the  court  said:  "We  are  unable 
to  see  any  real  distinction  between  the  lessor 
and  lessee  cases  and  the  present  case.     Tlie 
Chicago   Railways   Company  was   the   owner 
of  the  track  and  furnished  the  motive  power. 
It   had  the   right   and   the   duty  to  operate 
its  own  cars  thereon.    The  privilege  granted 
to   the   Chicago   City   Railway   Company   to 
operate   its   through   cars   over   the  Chicago 
Railways  Company's  tracks  was  necessarily 
with  the  consent  and  permission  of  the  latter 
company,  a  consent  evidenced  by  its  accept- 
ance  of   the   ordinance.      The    Chicago    City 
Railway  Company   while  operating  its  cars 
over  the  tracks  and  under  the  electric  power 
furnisiicd  by  the  Chicago  Railways  Company 
was  performing  the  public  duty  of  the  latt^ 
company   as   its   agent  or  substitute  in  the 
same  measure  as  a  lessee  company  to  whidi 
similar  privileges  had  been  granted.     It  fol- 
lows that,  while  the  plaintiff  was  a  passenger 
of  the  Chicago  City  Railway  Company,  she 
was   also   as   a  matter  of  law  passenger  of 
the  Chicago  Railways  Company  and  entitled 
to  the  exorcise  of  each  of  them  of  the  same 
degree  of  care.     Plaintiff's  rights,  therefore, 
are   the   same   as  w^ould   have   arisen    if   her 
injuries  had  been  caused,  under  similar  cir- 
cumstances, by  a  collision  of  two  oars,  both 
belonging  to  the  defendant  Chicago  Railways 
Company.      In    such    a    case,    conceded ly   res 
ipsa    loquitur   would   apply      For   there,   as 
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here,  the  uncertainty  as  to  whether  the  in- 
jury was  due  to  the  negligence  of  the  em- 
ployees of  the  first  car  or  of  the  second  car 
or   of  both  would  support  a  charge  of  gen- 
eral   negligence   against   the  defendant   Chi- 
cago   Railways    Company.     While   res    ipsa 
loquitur  does  not  shift  the  ultimate  burden 
of  proof,  and  at  times  only  calls  for  without 
necessarily  requiring  explanation  or  rebuttal 
(Sweeney  v.  Erving,  228  U.  S.  233,  240,  33 
S.  Ct.  416,  67  U.  S.  (L.  ed.)   815,  Ann.  Cas. 
1914D   905),   in   the   instant   case,   in   view 
of  the  passenger  carrier  relation,  the  prima 
facie   case   made   for   her   through   proof   of 
the    circumstances  of  the  collision   and   the 
exercise  of  due  care  for  her  own  safety  would 
not  merely  have  justified  the  submission  of 
the  question  of  the  defendant's  negligence  to 
the   jury,  but,  in  the  absence  of  any  testi- 
mony offered  by  the  defendant  and  of  any 
matters  on  the  testimony  offered  on  behalf 
of   the   plaintiff  tending  to  explain  the  oc- 
currence on  any  theory  other  than  that  of 
the    defendant's    negligence,    an    instruction 
to  find  for  the  plaintiff  on  the  count  charg- 
ing   general    negligence    would    have    been 
proper." 

However,  while  a  presumption  of  negli- 
gence may  arise  against  the  carrier  in  whose 
car  a  passenger  is  riding,  no  presumption 
arises  as  against  the  other  company.  Kirnic 
V.  San  Jose-Los  Gatos  Interurban  R.  Co.  156 
Cal.  370,  104  Pac.  986. 

And  where  specific  acts  of  negligence  are 
charged  and  relied  on  the  doctrine  of  res 
ipsa  loquitur  does  not  apply.  Barnes  v. 
Danville,  etc.  R.  Co.  235  111.  566,  85  N.  E. 
921. 

Collision  of  Street  Cars  and  Vehicles, 

The  cases  are  not  in  entire  accord  as  to 
whether  a  presumption  of  negligence  against 
the  carrier  arises  from  a  collision  between  a 
street  car  and  a  vehicle  whereby  a  passenger 
is  injured.  In  some  jurisdictions  it  has  been 
held  that  the  doctrine  applies  to  collisions 
between  street  cars  and  vehicles.  Housel  v. 
Pacific  Electric  R.  Co.  167  Cal.  245,  Ann. 
Cas.  191 5C  665,  139  Pac.  73,  51  L.R.A.(N.S.) 
1105;  Thompson  v.  Pacific  Electric  R.  Co. 
167  Cal.  795,  139  Pac.  75;  Stauffer  v.  Me- 
tropolitan St.  R.  Co.  243  Mo.  305,  147  S.  W. 
1032;  Williamson  v.  St.  Louis,  etc.  R.  Co. 
133  Mo.  App.  376,  113  S.  W.  239.  In  Housel 
V.  Pacific,  etc.  R.  Co.  supra,  which  was  an 
action  by  a  paasenger  on  a  street  car  to 
recover  for  injuries  sustained  by  reason  of 
a  collision  with  a  wagon,  the  court  answered 
the  contention  that  the  doctrine  of  res  ipsa 
loquitur  was  inapplicable  to  such  cases  as 
follows:  '*As  against  the  carrier,  it  appears 
to  be  settled  by  the  decisions  in  this  state 
that,  under  such  circumstances  as  appear 
here,  the  doctrine  of  res  ipsa  loquitur  is  ap- 


plicable in  favor  of  the  passenger.  The  ques- 
tion was  squarely  presented  in  Osgood  v.  Los 
Angeles  Traction  Co.  137  Cal.  280,  92  Am. 
St.  Rep.  171  [70  Pac.  169],  where  the  injury 
was  the  result  of  a  collision  between  two 
cars  owned  and  operated  by  two  different 
defendants  independent  of  each  other.  It  was 
held  that  the  rule  clearly  applied  to  the  pro- 
prietor of  the  vehicle  occupied  by  the  passen- 
ger. The  statement  in  McCurrie  v.  Southern 
Pac.  Co.  122  Cal.  558  [55  Pac.  324]  that  *a 
prima  facie  case  is  established  when  the  plain- 
tiff shows  that  he  was  injured  while  being  car- 
ried as  a  passenger  by  the  defendant,  and 
the  injury  was  caused  by  the  manner  in 
which  defendant  used  or  directed  the  instru- 
mentality under  its  control,*  was  quoted  ap- 
provingly, and  the  court  said:  'If  the  fault 
or  negligence  which  was  the  proximate  cause 
of  the  injury  was  attributable  to  some  other 
vehicle  under  other  and  independent  control, 
the  defendant  could  so  show,  and  that  would 
be  a  good  defense;  but  the  presumption  of 
defendant's  negligence  arises  regardless  of 
the  fact  that  the  injury  may  have  been  caused 
by  some  other  agency.'  .  .  .  The  reason 
for  the  application  of  the  doctrine  in  such 
cases  appears  to  be  .  .  .  that,  in  view 
of  the  very  high  degree  of  care  essential 
under  the  law  on  the  part  of  a  carrier  of 
persons  towards  those  who  are  its  passengers, 
such  a  collision  would  not  happen  in  the 
ordinary  course  of  events  if  the  carrier  exer- 
cised such  care,  and  that  ordinarily  when 
such  an  accident  occurs  it  is  due  to  failure 
on  the  part  of  the  person  operating  the  car 
to  use  the  proper  degree  of  care  in  so  operat- 
ing it,  or,  in  other  words,  to  'the  manner 
in  which  defendant  used  or  directed  the  in- 
strumentalitv  under  its  control.*  ...  It 
is  always  open  to  the  carrier  to  show,  in  reply 
to  the  prima  facie  case  thus  made,  that 
there  was  no  failure  on  its  part  to  use  due 
care.  .  As  has  been  suggested  in  some  of 
the  cases,  the  means  of  proving  the  specific 
facts  as  to  the  cause  of  the  accident  are 
peculiarly  within  the  power  of  the  carrier, 
and  the  explanation  should  come  from  it, 
rather  than  from  the  passenger,  who  very 
often  is  unable  to  ascertain  and  prove  the 
real  facts." 

So  in  Stauffer  v.  Metropolitan  St.  R.  Co. 
243  Mo.  305,  147  S.  W.  1032,  it  was  said: 
"Tliere  is  a  question  whether  general  or 
specific  negligence  is  charged  in  the  petition. 
We  need  not  pass  on  that  at  this  point.  If, 
however,  the  charge  be  held  to  be  one  of 
general  (as  distinguished  from  specific)  neg- 
ligence, then,  given  the  relation  of  passenger 
and  carrier,  a  collision  and  an  injury,  the 
maxim  res  ipsa  loquitur  applies,  neglig-ence 
is  presumed  prima  facie,  and  the  burden  is 
shifted  over  from  plaintiff's  shoulders  to  de- 
fendant's to  show  a  "Want  of  negligence — i.  e.. 
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to  satisfactorily  show  the  collision  was  with- 
out fault  of  the  carrier." 

In  Minneapolis  St.  R.  Co.  v.  Odegaard, 
182  Fed.  56,  104  C.  C.  A.  496,  the  court 
said:  "It  may  be  conceded  that  the  fact 
of  a  collision  and  a  resulting  injury  to  a 
passenger  creates  a  presumption  of  negli- 
gence on  the  part  of  the  carrier,  but  this 
is  only  a  rebuttable  presumption — one  which 
may  be  overcome  by  the  facts  of  the  case 
when  they  appear  (Wabash  R.  Co.  v.  DeTar, 
73  C.  C.  A.  166,  141  Fed.  932,  4  L.R.A.(N.S.) 
352;  Rich  v.  Chicago,  etc.  R.  Co.  78  C.  C.  A. 
663,  149  Fed.  79),  and  we  think  it  was  so 
overcome  by  the  undisputed  facts  of  this 
case.  The  trolley  car  had  fixed  and  immov- 
able tracks  on  which  it  had  the  right  of  way, 
and  there  is  no  substantial  evidence  that 
the  motorman  was  not  operating  it  with  all 
due  care  as  he  approached  and  was  crossing 
First  Avenue  South  when  it  was  struck  by 
the  automobile.  The  contention  that  the 
motorman  should  have  seen  the  automobile 
as  it  was  approaching  with  the  speed  com- 
plained of,  and  should  have  stopped  his  car 
or  accelerated  its  motion  so  as  to  avoid  col- 
lision, is  without  merit.  The  motorman 
might  reasonably  act  on  the  presumption 
that  any  competent  chauffeur  in  charge  of 
an  automobile  would  either  stop  his  machine 
as  it  approached  the  car  or  turn  the  corner 
and  pass  along  by  the  side  of  the  car  in  the 
direction  it  was  moving,  or  otherwise  avoid 
plunging  into  it.  We  may  take  judicial  cog- 
nizance of  the  fact,  now  well  known,  that  an 
automobile  even  when  going  at  the  rate  of 
speed  complained  of  in  this  case  yields  ready 
and  quick  obedience  to  the  guiding  wheel 
in  the  hands  of  a  competent  chauffeur." 

Where  specific  acts  of  negligence  are  al- 
leged, it  has  been  held  that  the  doctrine 
does  not  apply.  Miller  v.  St.  Louis  United 
Rys.  155  Mo.  App.  628,  134  S.  W.  1045 
wherein  it  was  said:  "As  the  relation  of 
carrier  and  passenger  exists  between  these 
parties,  ordinarily  a  presumption  of  negli- 
gence or  the  doctrine  of  res  ipsa  loquitur 
alone  would  be  sufficient  as  prima  facie  proof, 
on  showing  the  facts  of  the  collision  and  in- 
jury. .  .  .  But  the  petition  alleges  spe- 
cific acts  of  negligence  against  the  United 
Railways  Company,  for  after  reciting  ante- 
cedent facts  leading  up  to  his  injury,  plain- 
tiff avers  that  while  he  was  in  the  car  travel- 
ing north  at  or  near  the  intersection  of  W^est 
Pine  boulevard  and  Euclid  avenue,  *the  motor- 
man  of  the  defendant,  United  Railways  Com- 
pany of  St.  Louis,  in  charge  of  said  car,  so 
negligently  and  carelessly  managed  and  run 
said  car  that  he  suffered  and  permitted  the 
same  to  be  collided  with  a  team  of  horses 
and  wagon,  etc.*  This  is  a  charge  of  specific 
negligence  for  it  avers  the  motorman  care- 
lessly managed  and  ran  the  car  and  further 


points  out  wherein  he  was  negligent  in  suffer- 
ing and  permitting  it  to  collide  with  the 
wagon  and  team.  When  a  negligent  act  it 
charged  against  a  particular  servant,  the 
allegation  is  regarded  as  specific  rather  than 
general  as  is  the  case  where  the  act  is 
charged  against  the  defendant  in  general 
terms  and  thus  includes  all  of  its  servants, 
appliances,  etc.  .  .  .  Where  specific  acts 
of  negligence  are  alleged,  they  must  be  proved 
as  laid  and  the  presumption  of  negligence 
may  not  be  invoked." 

The  courts  in  some  jurisdictions  have 
based  the  application  of  the  doctrine  on  the 
determination  of  the  question  whether  the 
collision  is  caused  by  something  over  which 
the  carrier  had  sole  control.  Thus  in  Coffey 
V.  Sampsell,  174  111.  App.  576,  wherein  it 
appeared  that  a  passenger  on  a  street  car 
was  injured  by  the  pole  of  a  wagon  being 
thrust  into  the  car,  the  court  stated  the 
rule  applicable  to  such  cases  as  follows: 
"While  it  is  true  that  'carriers  of  passen- 
gers for  hire,  though  not  insurers  of  abso- 
lute safe  carriage,  are  bound  to  exercise  the 
highest  degree  of  care,  skill  and  diligence 
consistent  with  the  practical  operation  of 
the  road  and  the  mode  of  conveyance  adopted' 
.  .  .  yet  'the  fact  that  a  passenger  on  a 
street  car,  while  exercising  ordinary  care, 
was  struck  by  a  passing  wagon  and  injured, 
does  not,  of  itself,  raise  a  presumption  of 
negligence  against  the  street  car  company.' 
Chicago  City  R.  Co.  v.  Rood,  163  111.  477; 
Chicago  Union  Traction  Co.  v.  Mee,  218  111 
9,  14.  If  the  plaintiff's  own  evidence  shows 
that  the  accident  was  due  to  a  cause  bevond 
the  control  of  the  defendants,  such  as  'the 
presence  of  vi8  majoTf  or  the  tortious  act 
of  a  stranger/  no  such  prima  facie  case  is 
made  out  as  will  require  the  carrier  to 
assume  the  burden  of  showing  that  it  was 
not  guilty  of  negligence.  ...  In  Barnes 
T.  Dansville  St.  R.  etc.  Co.  235  III.  566,  it 
was  held  that  the  maxim  res  ipsa  loquitur 
'does  not  apply  upon  mere  proof  that  an 
accident  to  the  passenger  has  happened,' 
but  that  the  evidence  must  also  show  that 
the  accident  proceeded  from  an  act  of  such 
a  character  'that  when  due  care  is  taken  in 
its  performance  no  injury  ordinarily  results 
from  it,*  or  that  the  accident  was  caused  'hy 
the  mismanagement  of  a  thing  over  which 
the  carrier  has  either  control  or  for  the  man- 
agement or  construction  of  which  it  is  re- 
sponsible.' In  this  case  the  evidence  showed 
that  the  horses,  whose  sudden  fright  caused 
the  accident,  were  not  under  the  control  or 
management  of  appellees,  but  were  owned 
by  tlie  Western  Packing  &  Provision  Com- 
pany, and  were  in  the  care  of  its  driver  who 
had  left  them  standing  at  the  curb,  and  who 
was  in  the  restaurant  at  the  time  of  the 
accident;  and  it  appears  from  the  record  in 
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thi«  case  that  the  plaintiff  has  received  a 
considerable  sum  from  said  company  for  a 
covenant  not  to  sue  it  for  damages  arising 
out  of  said  accident.  The  only  act  of  ap- 
pellees' servant  which  can  be  claimed  to  have 
been  of  such  a  character  'that  if  due  care 
had  been  taken  in  its  performance'  no  injury 
would  ordinarily  have  resulted,  is  the  alleged 
faUiure  of  the  motorman  to  anticipate  the 
sudden  fright  of  the  horses,  and  to  operate 
his  car  accordingly.  In  Chicago  Union  Trac- 
tion Co.  V.  Browdy,  206  111.  615,  where  the 
evidence  showed  that  a  horse  and  wagon  were 
left  standing  in  the  street  in  such  a  position 
that  a  car  could  safely  pass,  and  remained 
there  until  the  car  was  nearly  opposite  when 
the  driver,  without  warning,  suddenly  turned 
upon  the  track  in  front  of  the  car,  the  court 
said  (p.  618) :  *It  is  clear  that  negligence 
cannot  be  imputed  to  the  motorman  because 
he  did  not  stop  the  car  while  the  horse  and 
wagon  were  standing  near  the  curb  and  out 
of  the  line  of  contact  with  the  car.  The 
peril  to  appellee  did  not  commence  and  be- 
come  apparent  until  he  turned  upon  the  track. 
Then,  and  not  until  then,  was  the  motorman 
required  to  act.  To  hold  that  it  was  the 
motorman's  duty  to  stop  the  car  because  the 
horse  and  wagon  were  standing  near  the 
track,  although  sufficiently  distant  to  permit 
the  car  to  pass  in  safety,  would  be  to  impose 
upon  the  appellant  a  duty  not  imposed  upon 
it  by  law.  ...  To  require  him  to  run 
his  car  with  such  caution  as  to  guard  against 
unusual  or  extraordinary  perils  would  be  to 
require  him  to  so  operate  his  car  as  to  pre- 
vent the  practical  operation  of  the  road.'"* 
So  in  Chicago  Union  Traction  Co.  v.  Brow- 
dy,  206  111.  615,  69  N.  E.  570,  wherein  the 
evidence  showed  that  a  horse  and  wagon 
were  left  standing  in  the  street  in  such  a 
position  that  a  car  could  safely  pass,  and 
remained  there  until  the  car  was  nearly  op- 
posite when  the  driver,  without  warning, 
suddenly  turned  on  the  track  in  front  of 
the  car,  the  court  said:  '*It  is  clear  that 
negligence  cannot  be  imputed  to  the  motor- 
man  because  he  did  not  stop  the  car  while 
the  horse  and  wagon  were  standing  near  the 
curb  and  out  of  the  line  of  contact  with  the 
car.  The  peril  to  appellee  did  not  commence 
and  become  apparent  until  he  turned  upon 
the  track.  Then,  and  not  until  then,  was  the 
motorman  required  to  act.  To  hold  that  it 
was  the  motorman's  duty  to  stop  the  car 
because  the  horse  and  wagon  were  standing 
near  the  track,  although  sufficiently  distant 
to  permit  the  car  to  pass  in  safety,  would 
be  to  impose  upon  the  appellant  a  duty  not 
imposed  upon  it  by  law.  Neither  was  the 
motorman  required  to  assume  that  when  his 
car  was  too  near  the  horse  and  wagon  to 
permit  him  to  stop  his  car  before  it  would 
strike  the  wagon,  the  appellee  would  sud- 
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denly  and  without  notice  drive  upon  the 
track.  He  was  only  required  to  operate  his 
car  with  reference  to  perils  which  reason- 
ably might  be  expected  to  occur.  To  require 
him  to  run  his  car  with  such  caution  as  to 
guard  against  unusual  or  extraordinary  perils 
would  be  to  require  him  to  so  operate  his  car 
as  to  prevent  the  practical  operation  of  the 
road." 

In  Kurts  v.  Philadelphia  Rapid  Transit  Co. 
244  Pa.  St.  179,  90  Atl.  525,  wherein  it  ap- 
peared that  a  wagon  was  being  driven  along- 
side the  car  and  the  team  suddenly  shied, 
running  the  wagon  tongue  into  the  car  and 
injuring  a  passenger,  it  was  held  that  there 
was  no  presumption  of  negligence  on  the 
part  of  the  car  company.  In  Blew  v.  Phila- 
delphia Rapid  Transit  Co.  227  Pa.  St.  319, 
76  Atl.  17,  wherein  it  appeared  that  the 
collision  was  caused  by  a  wagon  running  into 
the  side  of  a  car,  it  was  held  that  as  the 
wagon  was  not  under  the  control  or  manage- 
ment of  the  carrier  no  presumption  of  neg- 
ligence arose  against  it.  So  in  Stangy  v. 
Boston  £1.  R.  Co.  220  Mass.  414,  107  N.  E. 
933,  wherein  it  appeared  that  a  street  car 
passenger  was  injured  by  a  coal  wagon  collid- 
ing with  the  side  of  the  car,  it  was  said :  ''The 
case  at  bar  is  not  within  the  doctrine  of 
rea  ipsa  logifi^ur,  which  oftentimes  is  enoi^gh 
to  support  a  finding  of  negligence  on  the 
part  of  a  common  carrier.  .  .  .  That  doc- 
trine does  not  establish  liability  where  a 
definite  cause  is  clear  on  the  evidence.  It 
applies  only  when  the  cause,  although  un- 
explained, does  not  happen  according  to  com- 
mon experience  without  fault  on  the  part 
of  the  defendant.  The  case  at  bar  is  not 
an  instance  of  an  unsuccessful  attempt  to 
prove  the  precise  cause,  which  would  not 
bar  the  plaintiff  from  relying  upon  appro- 
priate presumptions,  but  it  is  a  case  where 
inferences  are  excluded  because  the  cause  is 
disclosed  to  be  a  definite  fact.  ...  In  cases 
of  this  sort  such  fact  must  be  shown  to  be 
the  result  of  the  defendant's  negligence  be- 
fore there  can  be  recovery." 

But  in  a  case  wherein  it  appeared  that  the 
collision  was  due  to  some  instrumentality 
entirely  within  the  control  of  the  carrier  it 
was  held  that  the  doctrine  applied.  Eagan 
V.  Old  Colony  St.  R.  Co.  195  Mass.  169,  80 
N.  E.  696,  wherein  it  was  said:  '-It  appears 
that  as  the  car  was  running  on  the  main 
track,  it  came  to  a  switch  opening  into  a 
track  which  ran  into  a  side  street,  when  the 
forward  truck  passed  safely  over,  but  the 
rear  truck  swivelled,  or  turned,  and  w^it 
into  the  side  track,  bringing  the  rear  part 
of  the  car  into  collision  with  the  team,  and 
thus  causing  the  accident.  The  entire  man- 
agement of  track  and  equipment  was  in  the 
control  of  the  defendant.  It  was  content  to 
remain  silent,  and  offered  no  evidenee  eithetr 
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of  its  fiupervision  and  care  of  the  track  or 
of  the  cause  of  the  derailment.  If  it  could 
have  shown  that  it  was  not  negligent  either 
in  the  construction  or  maintenance  of  the 
track  or  in  the  running  of  the  car,  yet,  hav- 
ing rested  its  defense  on  the  testimony  put 
in  by  the  plaintiff,  upon  proof  by  her  that  the 
car  left  the  track  there  was  evidence  of  the 
defendant's    failure   to    discharge    its    duty." 

In  Vogel  V.  Bahr,  130  App.  Div.  732,  115 
N.  Y.  S.  284,  it  was  held  that  where  a  car 
on  which  the  plaintiff  was  a  passenger  ran 
into  a  vehicle,  resulting  in  the  injury  sued 
for,  and  it  appeared  that  the  car  was  pro- 
ceeding at  a  rapid  rate  and  that  its  speed 
was  not  checked  until  after  the  collision,  a 
presumption  of  negligence  on  the  part  of  the 
car  company  arose,  which  if  not  rebutted 
was  sufficient  to  sustain  a  verdict  for  the 
plaintiff. 

So,  in  Bamberg  v.  International  K.  Co.  63 
Misc.  403,  103  N.  Y.  S.  297,  judgment  and 
order  reversed  on  other  grounds,  121  App. 
Div.  1,  105  N.  Y.  S.  6^1,  it  was  held  that 
where  it  appeared  that  the  car  was  going 
at  a  very  dangerous  rate  of  speed  when  it 
collided  with  a  vehicle,  a  presumption  of 
negligence  arose. 

Collision  with  Ohstruction  on  TVode. 

In  Rice  v.  Chicago,  etc.  R.  Co.  153  Mo. 
App.  35,  131  S.  W.  374,  it  appeared  that  the 
plaintiff  was  a  passenger  on  one  of  the  trains 
of  the  defendant  and  that  the  train  collided 
with  a  tree  which  had  fallen  across  the  right 
of  way,  whereby  the  plaintiff  lost  the  sight  of 
one  eye  from  broken  window  glass.  In  the 
course  of  a  very  full  discussion  of  the  doc- 
trine of  res  ipsa  loquitur  as  applicable  to 
the  facts  in  that  case  the  court  said:  "It 
is  argued  here  on  tlie  part  of  defendant  that 
the  doctrine  of  res  ipsa  loquitur  as  between 
carrier  and  passenger  obtains  only  in  those 
cases  where  it  appears  the  injury  resulted 
from  some  defect  in  the  carriage  or  appliances 
for  transportation  or  in  the  construction  of 
the  road,  such  as  a  defect  in  the  track  or  a 
bridge  or  a  collision  with  another  train  on 
the  same  track,  for  it  is  said  these  things 
in  and  of  themselves  suggest  a  dereliction  of 
duty  somewhere  on  the  part  of  the  carrier 
as  to  the  means  and  appliances  afforded  by 
it  for  the  transportation  or  as  to  its  servants 
in  operating  the  same.  There  can  be  no 
doubt  that  the  mere  fact  of  injury  suffered 
by  a  passenger  while  on  his  journey,  without 
any  evidence  connecting  the  carrier  with  its 
cause,  is  not  sufficient  to  raise  the  presump- 
tion of  negligence  on  the  part  of  the  carrier. 
But  if  the  proof  as  made  suggests  the  injury 
to  have  resulted  from  a  breach  of  care  on  the 
part  of  the  carrier,  then  the  presumption 
goes  to  that  effect.     .     .     .     There  are  in- 


stances of  injuries  to  passengers  where  the 
proof  of  the  injury  itself  discloses  no  lack  of 
duty  performed  on  the  part  of  the  carrier. 
In  such  circumstances,  instead  of  the  facts 
suggesting  and  invoking  a  presumption  to 
the  effect  that  the  carrier  is  negligent^  the 
presumption  is  actually  repelled,  and  for  that 
reason,   does  not  obtain.     .  So   it  is 

in  every  case  the  facts  attending  the  acci- 
dent must  point  a  negligent  breach  of  some 
duty,  which  the  carrier  owes  to  the  passen- 
ger, before  the  presumption  of  negligence 
may  arise.  It  is.  therefore,  entirely  clear 
that  when  plaintiff,  by  his  proof,  establishes 
the  relation  of  passenger  and  carrier  and 
indicates  that  his  injury,  received  during 
the  transit,  resulted  from  a  breach  of  some 
duty  which  the  carrier  owed  pertaining  to  his 
safety,  the  presumption  of  negligence  arises 
against  the  carrier,  and  it  thereupon  devolves 
upon  him  to  explain  it  away.  .  .  .  It  is 
true  defendant,  a  public  carrier,  is  not  an 
insurer  of  the  safety  of  its  passengers.  Nev- 
ertheless its  obligation  was  to  exercise  for 
plaintiff's  safety  the  highest  degree  of  care 
of  a  very  prudent  person  in  view  of  all  the 
faets  and  circumstances  at  the  time  of  his 
injury.  Among  other   things,   this 

obligation  enjoined  upon  defendant  the  duty 
of  exercising  high  care  to  the  end  that  its 
railroad  and  tracks  should  be  sound  and 
secure  and  free  from  obstructions  whether 
temporary  or  permanent.  This  feature  of 
the  obligation  is  imposed  for  the  purpose  of 
preventing  collisions  with  any  manner  of 
obstructions  which  may  operate  to  entail 
injury  on  the  passenger.  It,  therefore,  ap- 
pears that  by  showing  the  relation  of  carrier 
and  passenger  and  the  collision  with  the  tree 
top  in  the  track,  plaintiff  disclosed  circum- 
stances indicating  that  defendant  had 
breached  its  obligation  to  exercise  high  care 
to  the  end  of  maintaining  its  track  free  of 
obstructions,  for  in  the  ordinary  course  of 
things,  if  due  care  is  exercised,  such  obstruc- 
tions are  not  allowed  upon  a  railroad  track. 
This  being  true,  the  presumption  of  negli- 
gence arose  and  it  devolved  upon  defendant  to 
acquit  itself  by  showing  there  had  been  no 
breach  of  duty  on  its  part.  .  .  .  Just  when 
the  doctrine  of  res  ipsa  loquitur  obtains  and 
when  it  is  repelled  or  overcome  in  .view  of 
all  of  the  facts  in  judgment  is  not  always 
clear,  but  in  an  early  case  the  rule  was  formu- 
lated and  it  has  been  ofttimes  repealed  as 
follows:  'Where  the  thing  is  shown  to  be 
under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as,  un- 
der an  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation  by  the 
defendants,  that  the  accident  arose  from  want 
of  care.'     (Scott  v.  London  Dock  Co.  10  Jur. 


N.  S.  (Eng.)  1108.)  .  .  . 
no  doubt  that  where  the  thing  which  oc- 
casions the  injury  is  conclusively  shown  to 
have  been  one  not  under  the  management  or 
within  the  control  of  the  defendant  the  doc- 
trine of  res  ipsa  loquitur  does  not  obtain. 
Indeed,  the  theory  of  the  law  in  respect  to 
this  doctrine  proceeds  from  the  fact  that  the 
management  or  control  of  that  which  oc- 
casioned the  injury  is  exclusively  within  the 
power  of  the  defendant  as  between  him  and 
the  plaintiff  and  that  it  works  no  injustice 
by  requiring  him  to  explain.  .  The 

theory  of  the  law  as  portrayed  throughout 
those  cases  is  to  effect  that  the  presumption 
of  negligence  obtains  until  the  defendant  has 
overcome  and  repelled  the  same  by  showing 
that  it  has  discharged  every  obligation  which 
the  law  has  laid  upon  it  to  the  end  of  insur- 
ing the  safety  of  the  passenger  in  the  circum- 
stances of  the  case.  .  And  this  is 
highly  just,  for  the  spirit  of  the  doctrine 
is  that  except  for  the  carrier's  negligence 
somewhere  or  gome  place,  which  contributed 
proximately  to  the  injury,  the  accident  would 
not  have  happened.  In  this  view  the  Supreme 
Court  of  the  United  States  in  Gleeson  v.  Vir- 
ginia Midland  R.  CJo.  140  U.  S.  436  [11  S.  Ct. 
859,  35  U.  S.  (L.  ed.)  458]  declared  that  the 
presumption  of  negligence  should  be  applied 
to,  and  it  was  not  overcome  by,  the  case 
made  when  it  appeared  the  plaintiff's  injury 
was  occasioned  by  the  carrier's  train  collid- 
ing with  an  obstruction  on  the  track  which 
resulted  from  a  landslide  from  one  of  its 
cuts  on  the  roadway.  In  that  case,  it  was 
reasoned  that  although  the  landslide  was  an 
intruder  upon  the  track  and  one  over  which 
defendant  then  had  no  immediate  control  and 
of  which  it  had  no  notice,  it  nevertheless 
might  have  been  obviated  by  the  exercise  of 
high  care  on  the  part  of  defendant  in  inspect- 
ing  the  railroad  cut  before  the  landslide  oc- 
curred. So,  in  Texas,  the  defendant's  servant 
permitted  a  crippled  bull  to  remain  on  the 
right  of  way  after  knowing  its  condition. 
It  afterwards  dragged  itself  upon  the  track 
and  caused  a  derailment  of  the  train.  The 
court  declares  primary  negligence  against 
the  defendant  and  said  the  facts  did  not  repel 
the  presumption.  (Mexican  Cent.  R.  Co.  v. 
Lauricella,  87  Tex.  277,  ^8  8.  W.  277.)  The 
rule  may,  therefore,  be  said  to  be  that  the 
presumption  of  negligence  which  arises  from 
the  fact  of  a  collision  with  an  obstruction  on 
the  track,  as  in  the  circumstances  of  this 
case,  continues  to  inhere  with  sufficient  pro- 
bative force  to  support  a  verdict  until  de- 
fendant has  overcome  it  by  not  only  showing 
that  it  had  no  notice  of  the  particular  ob- 
struction but  by  showing  as  well  that  it  was 
in  no  respect  remiss  in  its  duty  in  prevent- 
ing the  obstruction  from  finding  its  way  on 
the  track  in  the  first  instance.     It  obtains 
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There  can  be      too,  until  defendant  shows  it  could  not  avoid 

the  collision  after  it  saw,  or  might  have  seen, 
the  obstruction,  by  employing  the  appliances 
at  hand.'' 
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""Blue  Sky  Law»  *  VaUdtty. 

Dealing  in  corporate  or  quasi  corporate 
securities  without  first  securing  a  license 
from  a  specified  state  official,  obtainable  only 
upon  an  application  setting  out  certain  in- 
formation respecting  the  applicant's  business, 
with  references  establishing  good  repute,  may 
be  forbidden  by  a  state,  in  the  exercise  of 
its  police  power,  as  is  done  bv  Ohio  Gen. 
Code,  §§  6373-1  to  6373-24,  notwithstanding 
the  declarations  of  U.  S.  Const.  14th  Amend. 
(9  Fed.  St.  Ann.  416,  538),  that  no  person 
shall  be  deprived  of  his  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  denied 
the  equal  protection  of  the  laws. 

[See  note  at  end  of  this  case.] 


Arbitrary  power  is  not  unconstitutionally 
conferred  upon  the  state  superintendent  of 
banks  and  banking,  contrary  to  U.  S.  Const. 
14th  Amend,  by  the  provisions  of  Ohio  Gen. 
Code,  §§6373-1  to  6373-24,  which  require 
that  official,  as  a  condition  of  granting  the 
license  that  such  statute  makes  a  condition 
precedent  to  dealing  in  corporate  or  quasi 
corporate  securities,  to  be  satisfied  of  the 
good  repute  in  business  of  the  applicant  and 
its  selling  agents,  and  empower  him  to  re- 
voke the  license  or  to  refuse  to  renew  it  upon 
ascertaining  that  the  licensee  "is  of  bad  busi- 
ness repute,  has  violated  any  provision  of  the 
act,  or  has  engaged,  or  is  about  to  engage, 
under  favor  of  such  license,  in  illegitimate 
business  or  fraudulent  transactions,"  since 
there  is  a  presumption  against  wanton  action 
on  his  part,  and  the  statute  also  affords  judi- 
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oial  review  of  his  action  in  caaes  where  there 
may  be  a  dispute  of  fact. 

[See  note  at  end  of  this  case.] 

Same. 

Dealers  in  corporate  securities  cannot  suc- 
cessfully urge  against  the  validity  of  the 
provisions  of  Ohio  Gen.  Code,  §§  6373-1  to 
6373-24,  making  a  license  a  condition  pre- 
cedent to  dealing  in  corporate  or  quasi  corpo- 
rate securities,  that  while  the  statute  in  form 
prohibits  sales,  it  at  the  same  time  neces- 
sarily prevents  purchases,  and  thereby  shields 
contemplating  purchasers  from  the  loss  of 
property  by  the  exercise  of  their  own  de- 
fective judgment,  and  puts  them,  as  well  as 
the  sellers,  under  guardianship. 

[See  note  at  end  of  this  case.] 

Same. 

The  equal  protection  of  the  laws  is  not 
denied  by  the  provisions  of  Ohio  Gen.  Code, 
§§  6373-1  to  6373-24,  forbidding  dealing  in 
corporate  or  quasi  corporate  securities  with- 
out a  license,  by  reason  of  the  fact  that  the 
statute  discriminates  between  cases  where 
more  or  less  than  50  per  cent  of  an  issue 
of  bonds  is  included  in  a  sale  to  one  person; 
between  securities  which  have  and  those 
which  have  not  been  authorized  by  the  state 
public  service  commission;  between  securi- 
ties issued  by  certain  corporations  organized 
under  the  state  laws  and  those  which  are 
not;  between  an  owner  who  sells  his  securi- 
ties in  a  single  transaction  and  one  who  dis- 
poses of  them>  in  successive  transactions; 
between  a  bank  or  trust  company  that  sells 
at  a  commission  of  not  more  than  2  per 
cent  and  one  which  sells  at  a  higher  com- 
mission; between  securities  which  have  and 
those  which  have  not  been  published  in  regu- 
lar market  reports:  between  single  sales  of 
$5,000  or  more  and  smaller  transactions; 
between  securities  upon  which  there  has  and 
has  not  been  a  default  as  to  principal  or 
interest;  between  cases  where  the  informa- 
tion required  is  or  is  not  contained  in  a 
standard  approved  manual;  between  cases  in 
which  the  vendor  proposes  to  sell  securities 
for  which  he  has  and  those  for  which  he  has 
not  paid  90  per  cent  of  his  selling  price: 
and  discriminates  against  securities  when 
any  part  of  the  proceeds  is  to  be  applied  in 
payment  for  patents,  services,  good  will,  or 
for  property  outside  of  the  state;  against 
securities  issued  by  taxing  subdivisions  of 
other  states;  against  securities  which  have 
not  from  time  to  time  for  six  months  been 
published  in  the  regular  market  reports  or 
the  news  columns  of  a  daily  newspaper  of 
general  circulation  in  the  state:  and  dis- 
criminates where  the  securities  are  or  are 
not  of  manufacturing  or  transportation  com- 
panies in  the  hands  of  bona  nde  purchasers 
on  a  specified  date  if  such  companies  were 
on  that  date  and  at  the  time  of  sale  going 
concerns;  where  the  di^osal  is  or  is  not 
made  for  a  commission  of  less  than  1  per 
cent  by  a  licensee  who  is  a  member  of  a  stock 
exchange  and  who  is  conducting  sun  estab- 
lished and  lawful  business  in  the  state,  regu- 
larly open  for  public  patronage;  where  the 
securities  are  or  are  not  those  of  a  common 
carrier  or  of  a  company  organized  under  the 


state  laws  and  engaged  principally  in  the 
business  of  manufacturing,  transportation, 
etc.,  and  the  whole  or  a  part  of  the  property 
upon  which  securities  are  based  is  located 
within  the  state:  and  provides  for  such  de- 
lays in  the  issue  of  a  license  and  in  the  sub- 
sequent conduct  of  business  thereunder  as  to 
hinder  substantially,  and  in  many  cases  to 
prevent,  sales. 

[See  note\at  end  of  this  case.] 

Same. 

Congressional  inaction  leaves  the  state 
free  to  impose  such  an  indirect  or  incidental 
burden  upon  interstate  commerce  as  may  re- 
sult from  the  provisions  of  Ohio  Gen.  Code, 
§§  6373-1  to  6373-24,  forbidding  dealers 
from  disposing  or  offering  to  dispose  of  cor- 
porate or  quasi  corporate  securities  ''within 
the  state"  w^ithout  first  having  obtained  a 
license  from  a  specified  state  official. 

[See  note  at  end  of  this  case.] 

Three  appeals  from  United  States  District 
Court,  Southern  District  of  Ohio. 

Actions  by  Geiger-Jones  Company,  Don  0. 
Coultrap  and  William  R.  Rose  et  al.,  plain- 
tififs,  respectively,  against  Harry  T.  Hall, 
Superintendent  of  Banks  and  Banking  ol 
State  of  Ohio,  et  al.,  defendants.  Judgments 
for  plaintiffs.    Defendants  apptol.    Reyebsbd. 

[540]  These  cases  were  heard  together  in 
the  District  Court  and  there  disposed  of  in 
one  opinion.  They  were  argued  and  submit- 
ted together  here.  The  bills  of  complaint 
attacked  from  different  angles  the  so-called 
Blue  Sky  Law  of  the  State  of  Ohio,  which 
provides : 

"Sec.  6373-1.  Except  as  otherwise  pro- 
vided in  this  act,  no  dealer  shall,  within  this 
state,  dispose  or  offer  to  dispose  of  any  stock, 
stock  certificates,  bonds,  debentures,  collater- 
al trust  certificates  or  other  similar  instru- 
ments (all  hereinafter  termed  'securities') 
evidencing  title  to  or  interest  in  property, 
issued  or  executed  by  any  private  or  quasi- 
public  corporation,  copartnership  or  associa- 
tion '[541]  (except*  corporations  not  for 
profit),  or  by  any  taxing  subdivision  of  any 
other  state,  territory,  province  or  foreign 
government,  without  first  being  licensed  so 
to  do  as  hereinafter  provided.    .    .     . 

"Sec.  6373-2.  ...  The  term  'dealer,' 
as  used  in  this  act,  shall  be  deemed  to  in- 
clude any  person  or  company,  except  national 
banks,  disposing,  or  offering  to  dispose,  of  any 
such  security,  through  agents  or  otherwise, 
and  any  company  engaged  in  the  marketing 
or  flotation  of  its  own  securities  either  di- 
rectly or  through  agents  or  underwriters  or 
any  stock  promotion  scheme  whatsoever,  ex- 
cept: 

"(a)  An  owner,  not  the  issuer  of  the  secu- 
rity, who  disposes  of  his  own  property,  for 
his' own  account;  when  such  disposal  is  not 
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made  in  the  oourM  of  repented  and  eucces- 
eive  transactioBB  of  a  similar  character  by 
Buch  owner;  or  a  natural  person,  other  than 
the  underwriter  of  the  security,  who  is  a 
bona  fide  owner  of  the  security  and  disposes 
of  his  own  property  for  his  own  account; 
•  ••••••• 

"As  used  in  this  act,  the  term  'company' 
shall  include  any  corporation,  copartnership 
or  association,  incorporated  or  unincorpo- 
rated, and  whenever  and  wherever  organ- 
ized;    .    .     ." 

The  Geiger-Jones  Company  is  an  Ohio  cor- 
poration, licensed  to  do  the  business  of  buy- 
ing and  selling  investment  securities  and  of 
buying  and  selling  the  stocks  and  bonds  of 
industrial  corporations.  It  has  a  r^;ularly 
established  clientage,  it  alleges,  of  about 
11,000  persons  residing  in  the  <State  of  Ohio 
and  otiier  States  and  hae  sold  and  there  are 
now  outstanding  in  the  hands  of  persons  to 
whom  it  has  sold  securities  of  aJbout  twenty 
to  twenty-five  million  dollars,  par  value,  and 
has  stockholders  in  Ohio  and  other  States. 
Iliat  the  securities  above  referred  to  consist 
of  securities  of  over  twenty  corporations  of 
Ohio  and  other  States  and  foreign  countries. 
That  it  is  still  selling  such  [542]  securities 
and  is  and  haa  been  engaged  in  intrastate, 
interstate  and  foreign  commerce. 

The  appellee,  Don  C.  Coultrap,  in  No.  439 
repeats  the  allegations  made  by  Geiger-Jones 
Company,  with  enumeration  of  some  of  the 
companies  in  whose  stocks  and  securities 
that  corporation  is  engaged  in  dealing,  and 
alleges  that  he  is  the  owner  and  holder  of 
its  stocks  and  of  the  stocks  of  other  compa- 
nies and  is  engaged  in  buying  and  selling 
and  offering  to  sell  such  stocks  in  the  State 
of  Ohio  and  in  the  State  of  Pennsylvania, 
and  in  the  course  of  such  transactions  travels 
back  and  forth  between  those  States  and  con- 
ducts a  correspondence  from  Pennsylvania  to 
Ohio  and  receives  certificates  evidencing  the 
ownership  of  stock  from  the  State  of  Ohio 
and  sends  them  from  Pennsylvania  to  Ohio. 

William  K.  Rose,  one  of  the  appellees  in 
Ko.  440,  alleges  himself  to  be  a  citizen  of 
Ohio  and  engaged  in  that  State  in  the  busi- 
ness of  buying  and  selling  investment  securi- 
ties and  particularly  the  stocks  and  bonds  of 
industrial  corporations  and  that  he  has  built 
up  and  maintained  a  large  and  profitable 
buKinesB  and  an  enviable  reputation. 

The  Richard  Auto  Manufacturing  Compa- 
ny, the  other  appellee,  is  a  corporation  of 
West  Virginia  but  has  its  principal  place  of 
business  in  Cleveland,  Ohio,  and  has  a  con- 
tract to  manufacture  and  is  ready  to  manu- 
facture automobiles  under  certain  patents  ob- 
tained by  Francois  RiChard  as  soon  as  and 
not  until  the  stock  of  the  company  can  be 
put  upon  the  n^arket  and  a  sufficient  amount 
realized  therefrom  for  such  purposes. 


That  on  Septeiuber  25,  1014,  and  prior 
thereto,  Rose  was  actively  engaged  in  buying 
and  selling  atocks  and  bonds  of  industrial 
corporations  and  investment  securities  in 
general,  and  particularly  the  stock  of  the 
RiChard  Auto  Manufacturing  Company,  of 
which  company  be  was  the  secretary,  and 
for  which  business  he  had  unusual  aptitude 
and  was  able  to  prosecute  more  successfully 
"than  any  [543]  other  man  whose  services 
were  available  to  said  corporation." 

That  OB  September  25th  he  was  arrested 
upon  an  affidavit  filed  by  one  H.  R.  Young, 
a  subordinate  and  deputy  of  the  state  super- 
intaident  of  banks  and  banking  for  the  State 
of  Ohio,  under  whose  immediate  direction  and 
control  he  was  then  acting.  Rose,  upon  being 
taken  before  a  magistrate,  waived  examina- 
tion and  was  "bound  over  to  the  grand  jury" 
of  Cuyahoga  County,  which  jury  subsequent- 
ly returned  an  indictment  against  him  for 
violation  of  the  law. 

The  grievance  alleged  in  Nos.  438  and  439 
is  that  under  the  laws  of  the  State  the 
Attorney  General  is  threatening  to  give  an 
opinion  to  Hall,  the  superintendent  of  banks 
and  banking,  that  the  law  is  valid  and  that 
it  is  the  duty  of  Hall  to  cancel  appellees' 
license  and  that  this  will  result  in  irrepara- 
ble injury  to  a{>pellees  and  to  their  security 
holders  from  the  publicity  they  will  obtain. 
And  it  is  apprehended  that  Hall  will  act  on 
such  advice,  believing  that  he  is  bound  by 
the  opinion  of  the  Attorney  General. 

The  statute  is  attached  to  the  bills  and  is 
asserted  to  be  unconstitutional,  invalid  and 
void  and  the  particulars  are  enumerated  to 
be  that  it  will  deprive  appellees  of  their 
property  without  due  process  of  law,  deny 
them  the  equal  protection-  of  the  laws,  im- 
pose burdens  on  interstate  commerce,  confer 
executive  powers,  delegate  such  powers  and 
legislative  powers  in  violation  of  the  consti- 
tution of  Ohio.  Appellees  consider  them- 
selves remediless  except  in  equity  and  pray 
injunctions  interlocutory  and  permanent. 

The  complaint  of  Rose  and  the  Auto  Com- 
pany is  that  Elall,  superintendent  of  banks 
and  banking,  is  actively  engaged  in  the  pros- 
ecution of  the  proceedings  against  Rose  and 
has,  together  with  the  prosecuting  attorney, 
interfered  with,  interrupted  and  completely 
prevented  Rose  from  carrying  on  his  business 
in  the  State  of  Ohio  and  especially  in  at- 
tempting upon  his  part  to  dispose  of  and 
[544]  sell  the  stock  of  the  Auto  Company, 
and  that  the  prosecuting  attorney  and  the 
sheriff  of  Cuyahoga  County,  unless  restrained, 
will  assist  and  actively  co-operate  with  Hall, 
to  the  great  and  irreparable  injury  of  both 
Rose  and  the  Auto  Company. 

The  charge  is  amplified  by  details  which 
it .  is  unnecessary  to  give  and  the  law  is 
charged  to  be  uncon8tituti<»ial  ii&  the  same 
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particulars  as  those  fnumerated  by  the 
Geiger-Jonte  Company. 

Injunctions  temporary  and  perpetual  are 
prayed. 

llie  District  Court  in  the  Geiger-Jonee 
case  considered  that  it  was  without  power 
to  enjoin  the  Attorney  General  but  decided 
that  it  could-  and  should  under  the  charges 
of  the  bill  restrain  Hall  from  further  action 
under  the  law,  the  restraint  to  continue 
until  the  hearing  and  determination  of  the 
applications  of  the  respective  complainants 
for  interlocutory  injunctions. 

Tlie  applications  subsequently  came  to  be 
heard  before  three  judges,  and  Hall  and  all 
of  his  employees  and  subordinates  were  en- 
joined from  attempting  to  enforce  the  provi- 
sions of  the  law.  Tliere  was  an  exception  in 
No.  440  as  follows:  "...  except  such 
proceedings  as  may  be  deemed  proper  in  any 
criminal  action  pending  against  said  com- 
plainants or  either  of  them  when  the  com- 
plaint in  this  cause  was  filed."  The  injunc- 
tions in  all  the  cases  were  to  continue  until 
final  decision  or  further  order  of  the  court. 
Tlie  court  declared  the  law  to  be  obnoxious 
to  all  of  the  charges  made  by  the  respective 
complainants  against  it.    230  Fed.  Rep.  233. 

Edward  C,  Turner  for  appellants. 

John  A.  Shauckf  Timothy  8.  Hogan,  A.  M, 
McCarty,  E.  N.  Huggina,  M.  B.  Johnson,  H. 
H.  Johnson  and  Francis  R.  Marvin  for  ap- 
pellees. 

Robert  B.  Reed,  (George  W,  Wickersham 
and  Charles  K.  Allen  as  amici  curiae. 

[548]  McKenna,  J.  (after  stating  the 
facts). — It  will  be  observed  that  these  cases 
bring  here  for  judgment  an  asserted  conflict 
between  national  power  and  state  power,  and 
bring,  besides,  power  of  the  State  as  limited 
or  forbidden  by  the  National  Constitution. 

The  assertion  of  such  conflict  and  limita- 
tion is  an  ever-recurring  one;  and  yet  it  is 
approached  as  if  it  were  a  new  thing  under 
the  sun.  The  primary  postulate  of  the  State 
is  that  the  law  under  review  is  an  exercise 
of  the  police  power  of  the  State,  and  that 
power,  we  have  said,  is  the  least  limitable 
of  the  exercises  of  government.  Sligh  v. 
Kirkwood,  237  U.  S.  52,  35  S.  Ct.  501,  69 
U.  S.  (L.  ed.)  836.  We  get  no  accurate  idea 
of  its  limitations  by  opposing  to  it  the  dec- 
larations of  the  Fourteenth  Amendment  that 
no  person  shall  be  deprived  of  his  life,  lib- 
erty or  property  without  due  process  of  law 
or  denied  the  equal  protection  of  the  laws. 
Noble  State  Bank  v.  Haskell,  219  U.  S.  104, 
110,  31  S.  Ct.  186,  Ann.  Cas.  1912A  487,  55 
U.  S.  (L.  ed.)  112,  32  L.R.A.(N.S.)  1062. 
A  stricter  inquiry  is  necessary,  and  we  must 
consider  what  it  is  of  life,  liberty  and  prop- 
erty that  the  Constitution  protects. 


What  life  is  and  whftt  aaj  or  imij  not 
affect  it,  we  hare  quite  aeecumte  tMts;  and 
what  liberty  is  in  its  outside  sense,  and,  in 
like  sense,  what  property  is.  We  know  that 
it  is  of  the  essence  of  liberty — indeed,  we 
may  say,  of  life — that  there  shall  be  freedom 
of  conduct,  and  yet  there  may  [549]  be  limi- 
tations upon  such  freedom.  We  know  that 
in  the  concept  of  property  there  are  the 
rights  of  its  acquisition,  disposition  and  en- 
joyment— in  a  word,  dominion  over  it.  Yet 
all  of  these  rights  may  be  regulated.  Such 
are  the  declarations  of  the  cases,  become 
platitudes  by  frequent  repetition  and  many 
instances  of  application. 

The  question  then  is.  Is  the  statute  of  Ohio 
within  the  principles  declared?  The  statute 
is  a  restraint  upon  the  disposition  of  certain 
property,  and  requires  dealers  in  securities 
evidencing  title  to  or  interest  in  such  prop- 
erty to  obtain  a  license — a  requirement  sim- 
ple enough  in  itself  and  yet  of  itself  asserted 
to  be  an  illegal  control  of  a  private  busi- 
ness, made  especially  so  by  the  conditions 
which  are  imposed.  These  conditions,  sum- 
marized, are  as  follows: 

To  obtain  the  license  there  must  be  filed 
with  the  superintendent  of  banks  and  bank- 
ing (termed  in  the  act  "commissioner'*)  ap- 
plication for  such  license,  together  with  in- 
formation in  such  form  as  the  commissioner 
shall  determine,  setting  forth: 

"(a)  The  names  and  addresses  of  the  di- 
rectors and  officers  if  such  applicant  be  a 
corporation  or  association  and  of  all  part- 
ners if  it  be  a  partnership,  and  of  the  person 
if  the  applicant  be  an  individual,  tc^ether 
with  names  and  addresses  of  all  agents  of 
such  applicant  assisting  in  the  disposal  of 
such  securities; 

"(b)  Location  of  the  applicant's  princi- 
pal ofiice  and  of  his  principal  office  in  the 
state,  if  any: 

"(c)  The  general  plan  and  character  of  the 
business  of  said  applicant,  together  with  ref- 
erences which  the  'commissioner'  shall  con- 
firm by  such  investigation  as  he  may  deem 
necessary,  establishing  the  good  repute  in 
business  of  such  applicant,  directors,  officers, 
partners  and  agents. 

"If  the  applicant  be  a  corporation  organ- 
ized under  the  laws  of  any  other  state,  ter- 
ritory or  government,  or  have  its  principal 
place  of  business  therein,  it  shall  also  file  a 
copy  of  its  articles  of  incorporation,  certified 
by  the  proper  [550]  officer  of  such  state,  ter- 
ritory or  government,  and  of  its  regulations 
and  by-laws;  and  if  it  be  an  unincorporated 
association,  a  certified  copy  of  its  articles  of 
association,  or  deed  of  settlement." 

The  applicant  is  also  required  to  file  a 
written  instrument  irrevocably  consenting  to 
be  sued  in  a  particular  county  and,  if  per- 
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«onal  service  there  cannot  be  had,  consenting 
to  service  upon  the  sheriff  of  the  county. 

It  is  also  provided  that  all  of  the  applica- 
tions shall  be  published  in  a  daily  news- 
paper and  if  the  commissioner  be  satisfied 
that  the  applicant  is  of  good  business  repute, 
he  shall,  upon  payment  of  certain  fees,  regis- 
ter the  applicant  as  a  licensed  dealer  in 
securities.  Pending  disposition  of  the  appli- 
cation temporary  permission  to  transact  busi- 
ness may  be  given.  Yearly  renewals  of  the 
licenses  are  provided  for. 

The  commissioner  may  revoke  a  license 
upon  ascertaining  that  the  licensee:  (a)  is 
of  bad  business  repute;  (b)  has  violated  any 
provision  of  the  act;  or  ^c)  has  engaged,  or 
is  about  to  engage,  under  favor  of  such  li- 
cense, in  illegitimate  business  or  fraudulent 
transactions. 

It  will  be  observed,  therefore,  that  the  law 
is  a  regulation  of  business,  constrains  con- 
duct only  to  that  end,  the  purpose  being  to 
protect  the  public  against  the  imposition  of 
unsubstantial  schemes  and  the  securities 
bcMed  upon  them.  Whatever  prohibition 
there  is,  is  a  means  to  the  same  purpose, 
made  necessary,  it  may  be  supposed,  by  the 
persistence  of  evil  and  its  insidious  forms  and 
the  experience  of  the  inadequacy  of  penalties 
or  other  repressive  measures.  The  name  that 
is  given  to  the  law  indicates  the  evil  at 
which  it  is  aimed,  that  is,  to  use  the  lan- 
guage of  a  cited  case,  ^'speculative  schemee 
which  have  no  more  basis  than  so  many  feet 
of  'blue  sky;*"  or,  as  stated  by  counsel  in 
another  case,  'to  stop  the  sale  of  stock  in 
ily-by-night  concerns,  visionary  oil  wells,  dis- 
tant gold  mines  and  other  like  fraudulent 
•exploitations."  Even  if  the  descriptions  be 
regarded  as  rhetorical,  the  existence  of  evil 
is  [551]  indicated,  and  a  belief  of  its  detri- 
ment; and  we  shall  not  pause  to  do  more 
than  state  that  the  prevention  of  deception 
is  within  the  competency  of  government  and 
that  the.  appreciation  of  the  consequences  of 
it  is  not  open  for  our  review.  Rast  v.  Van 
Deman,  etc.  Co.  240  U.  S.  342,  391,  36  S.  Ct. 
370,  60  U.  S.  (L.  ed.)  679,  L.R.A.1917A  421. 
Therefore,  the  purpose  being  legal,  the  ques- 
tion only  remains  whether  the  manner  in 
which  it  is  accomplished  is  illegal.  This  is 
^contended,  and  the  provisions  which  render 
the  law  void  are  found,  it  is  stated,  in:  (1) 
Power  conferred  upon  the  commissioner  to 
grant  or  refuse  licenses;  (2)  the  authority 
given  the  commissioner  to  place  forbidden  re- 
strictions and  burdens  on  the  conduct  of  the 
business  of  one  who  has  obtained  a  license. 

The  basis  of  these  contentions  is  that  the 
law  confers  arbitrary  power  upon  the  com- 
missioner. In  considering  the  contentions  we 
must  keep  in  mind  that  the  law  is  addressed 
to  a  complex  situation.  Its  purpose  is,  as 
we  have  seen,  to  give  a  basis  for  judgment 


ef  the  securities  offered  the  purchasing  pub- 
lic; assure  credit  where  it  is  deserved  and 
confidence  to  investment  and  trading;  pre- 
vent deception  and  save  credulity  and  ignor- 
ance from  imposition,  as  far  as  this  can  be 
done  by  the  approved  reputation  of  the  seller 
of  the  securities  and  authoritative  informa- 
tion. 

It  may,  however,  be  said  that  character 
establishes  itftelf  and  neither  needs  nor  can 
be  compelled  to  accept  the  stamp  of  govern- 
ment, and  it  is  asserted  that  the  "normal 
investment  business  of  the  country"  and  itn 
"individual  transactions"  are  not  subject  to 
"executive  control,"  the  broad  contention  be- 
ing made  that  as  such  business  ca,nnot  be 
prohibited  it  cannot  be  regulated.  This,  in- 
deed, is  the  basic  principle  of  the  opposition 
to  the  statute.  It  is  expressed  in  many  ways, 
and  the  various  provisions  of  the  statute — 
those  that  are  explicit  in  direction  to  the 
commissioner  and  those  that  commit  discre- 
tion to  him — are  said  to  so  burden  and  com- 
plicate "normal  business  ae  to  [552]  make  it 
difficult  if  not  impossible  to  carry  it  on  in  a 
normal  way,  if  at  all." 

As  broadly  made,  we  cannot  assent  to  these  - 
propositions.  The  reason  and  extent  of  the 
law  we  have  indicated  and  the  control  to 
which  individual  transactions  are  subjected, 
and  we  think  both  are  within  the  competency 
of  the  State.  It  is  to  be  remembered  that 
the  value  of  securities  consists  in  what  they 
represent,  and  to  determine  such  value  is  a 
complex  problem  even  to  the  most  skillful 
and  informed. 

We  have  very  lately  decided  a  case  upon 
the  principle  of  the  power  of  the  State  to 
prevent  frauds  and  impositions.  Hutchinson 
Ice  Cream  Co.  v.  Iowa,  242  U.  S.  153,  37 
S.  Ct.  28.  The  principle  applies  as  well  to 
securities  as  to  material  products,  the  pro- 
visions of  the  law  necessarily  varying  with 
the  objects.  As  to  material  products  the 
purpose  may  be*  accomplished  by  a  require- 
ment of  inherent  purity.  The  intangibility 
of  securities,  they  being  representatives  or 
purporting  to  be  representatives  of  something 
else,  of  property,  it  may  be,  in  distant  states 
and  countries,  schemes  of  plausible  preten- 
sions, requires  a  difference  of  provision  and 
the  integrity  of  the  securities  can  only  be 
assured  by  the  probity  of  the  dealers  in  them 
and  the  information  which  may  be  given  of 
them.  This  assurance  the  State  has  deemed 
necessary  for  its  welfare  to  require;  and  the 
requirement  is  not  unreasonable  or  inappro- 
priate. It  extends  to  the  general  market 
something  of  the  safeguards  that  are  given 
to  trading  upon  the  exchanges  and  stock 
boards  of  the  country,  safeguards  that  expe- 
rience has  adopted  as  advantageous.  Incon- 
venience may  be  caused  and  supervision  and 
surveillance,  but  this  must  yield  to  the  public 
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welfare;  and  against  oounsers  alarm  of  oon- 
sequences,  we  set  the  judgment  of  tlie  State. 

We  turn  back,  therefore,  to  consider  the 
more  specific  objections  to  the  law.  The 
basis  of  them  is,  as  we  have  seen,  the  power 
conferred  upon  the  commissioner,  which  is 
[553]  asserted  to  be  arbitrary.  The  objec- 
tion is  somewhai;  difficult  to  handle.  It  cen- 
ters in  the  provision  that  requires  the  com- 
missioner, as  a  condition  of  a  license,  to  *%e 
satisfied  of  the  good  repute  in  business  of 
such  applicant  and  named  agents,"  and  in 
the  power  given  him  to  revoke  the  license  or 
refuse  to  renew  it  upon  ascertaining  that  the 
licensee  "is  of  bad  business  repute;  has  vio- 
lated any  provision  of  this  act  or  has  en- 
gaged, or  is  about  to  engage,  under  favor  of 
such  license,  in  illegitimate  business  or  in 
fraudulent  transactions."  It  is  especially  ob- 
jected that  AS  to  these  requirements  no 
standard  is  given  to  guide  or  determine  the 
decision  of  the  commissioner.  Therefore,  it 
is  contended  that  discretion  thus  vested  in 
the  commissioner  leaves  "room  for  the  play 
and  action  of  purely  perB<mal  and  arbitrary 
power." 

We  are  a  little  surprised  that  it  should  be 
implied  that  there  is  anything  recondite  in 
a  business  reputation  or  its  existence  as  a 
fact  which  should  require  much  investigation. 
If  in  special  cases  there  may  be  controversy, 
those  cases  the  statute  takes  care  of;  an 
adverse  judgment  by  the  commissioner  is  re- 
viewable by  the  courts.  Section  6373--8.  So 
also  as  to  the  other  judgments. 

Besides  it  is  certainljr  apparent  that  if  the 
conditions  axe  within  the  power  of  the  State 
to  impose,  they  can  only  be  ascertained  by 
an  executive  officer.  Reputation  and  charac- 
ter are  quite  tangible  attributes,  but  there 
can  be  no  legislative  definition  of  them  that 
can  automatically  attach  to  or  identify  indi- 
viduals possessing  them,  and  necessarily  the 
aid  of  some  executive  agency  must  be  invoked. 
The  contention  of  appellees  would  take  from 
government  one  of  its  most  essential  instru- 
mentalities, of  which  the  various  national 
and  state  commissions  are  instances.  But 
the  contention  may  be  answered  by  authority. 
In  Gundling  v.  Chicago,  177  U.  S.  183,  20 
S.  Ct.  633,  44  U.  S.  (L.  ed.)  725,  an  ordinance 
of  the  City  of  Chicago  was  passed  on  which 
required  a  license  of  dealers  in  cigarettes  and 
as  a  condition  [554]  of  the  license  that  the 
applicant,  if  a  single  individual,  all  of  the 
members  of  the  firm,  if  a  copartnership,  and 
any  person  or  persons  in  charge  of  the  busi- 
ness, if  a  corporation,  should  be  of  good  char- 
acter and  reputation,  and  the  duty  was  dele- 
gated to  the  mayor  of  the  city  to  determine 
the  existence  of  the  conditions.  The  ordi- 
nance was  sustained.  To  this  case  may  be 
added  Red  "C"  Oil  Mfg.  Co.  v.  North  Caro- 
Una,  222  U.  S.  380,  304,  32  S.  Ct.  152,  66 


U.  S.  (L.  ed.)  240,  and  oases  cited;  Mittnal 
Film  Corp.  v.  Ohio  Industrial  Commission, 
236  U.  S.  230,  35  S.  Ct.  387,  Ann.  Cas. 
1016C  206,  50  U.  S.  (L.  ed.)  552;  Brasee  y. 
Michigan,  241  U.  S.  840,  341,  36  S.  Ct.  561, 
47  U.  S.  (L.  ed.)  563.  See  also  Reetz  v. 
Michigan,  188  U.  S.  506,  23  S.  Ct.  390,  50 
U.  S.  (L.  ed.)  305;  New  York  v.  Van  De 
Carr,  199  U.  S.  552,  26  S.  Ct.  144,  50  U.  S. 
(L.  ed.)  305. 

The  discretion  of  the  commissioner  is  quali- 
fied by  his  dul7,  and  besides,  as  we  have 
seen,  the  statute  gives  judicial  review  <^  his 
action.  Pending  such  review  we  must  accord 
to  the  commissioner  a  proper  sense  of  duty 
and  the  presumption  that  the  functions  en- 
trusted to  him  will  be  executed  in  the  public 
interest,  not  wantonly  or  arbitrarily  to  deny 
a  license  to  or  take  one  away  from  a  repu- 
table dealer  (Plymouth  Coal  Co.  v.  Pennsyl- 
vanU,  232  U.  S.  531,  545,  34  S.  Ct.  359,  58 
U.  S.  (L.  ed.)  713);  and,  as  we  have  said, 
in  cases  where  there  can  be  a  dispute  of  fact, 
the  statute  provides  for  judicial  review,  and 
we  see  no  legal  objectioB  to  the  designation 
of  a  particular  court  for  such  review. 

We  are  not  disposed  to  give  serious  atten- 
tion to  the  contention  that  while  the  statute 
in  form  prohibits  sales  "it  at  the  same  time 
necessarily  prevents  purchases,  and  thereby 
shields  contemplating  purchasers  from  loss 
of  property  by  the  exercise  of  their  own  de- 
fective judgm«it>"  and  puts  them  as  well  as 
the  sellers  under  guardianship.  If  we  may 
suppose  that  such  purchasers  would  assert  a 
liberty  to  form  a  "defective  judgment"  and 
resent  means  of  information  as  a  limitation 
of  their  freedom,  we  must  wait  until  they 
themselves  appear  to  do  so.  Besides,  there 
are  examples  in  l^slation  of  unsolicited  pro- 
tection, and  there  is  much  in  the  business 
we  are  considering  [555]  which  urges  to  an 
imitation  of  the  examples.  It  is  not  wise  to 
put  out  of  view  the  tendencies  of  the  busi- 
ness and  that  it  tempts  to  and  facilitates 
speculative  judgments,  if  the  purpose  be  trad- 
ing, improvident  judgments,  if  the  purpose 
be  investment.  Whatever  detriment  may 
come  from  such  judgments  the  law  may  be 
powerless  to  prev^it;  but  against  counter- 
feits of  value  the  law  can  give  protection, 
and  such  is  the  purpose  of  the  statute  under 
review.  It  must  be  judged  of  upon  that 
consideration,  not  upon  the  assertion  of  an 
absolute  liberty  of  conduct  which  does  not 
exist. 

Discriminations  are  asserted  against  the 
statute  which  extend,  it  is  contended,  to  de- 
nying appellees  the  equal  protection  of  the 
laws.     Counsel  enumerates  them  as  follows: 

"Prominent  among  such  discriminations 
are  between  the  cases  where  more  or  less 
than  fifty  per  cent  of  an  issue  of  bonds  it 
included  in  the  sale  to  one  person;  betweea 
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securities  whTch  have  and  which  have  not 
been  authorized  by  the  public  service  com- 
mission of  this  state;  between  the  securities 
isBued  by  a  bank,  trust  company,  a  building 
and  loan  association  organized  under  the 
laws  of  this  state  and  those  which  are  not; 
between  an  owner  who  sells  his  securities  in 
a  single  transaction  and  one  who  disposes  of 
them  in  successive  transactions;  between  a 
bank  or  trust  company  who  sells  at  a  com- 
mission of  not  more  than  two  per  cent  and 
one  which  sells  at  a  higher  commission; 
against  securities  when  any  part  of  the  pro- 
ceeds to  be  derived  from  the  sale  are  to  be 
applied  in  payment  for  patents,  services, 
good  will  or  for  property  not  located  ii|  this 
state;  in  providing  for  such  delays  in  the 
issuance  of  a  license  and  in  the  subsequent 
conduct  of  business  thereunder  as  to  sub- 
stantially hinder,  and  in  many  cases  natu- 
rally arising,  to  utterly  prevent  sales;  in 
discriminating  between  securities  which  have 
and  which  have  not  been  published  in  regu- 
lar market  reports;  between  [556]  sales 
where  in  a  single  ttansaction  the  sale  is  for 
five  thousand  dollars  or  more;  in  discrimina- 
tions against  securities  issued  by  taxing  sub- 
divisions of  other  states;  between  securities 
upon  which  there  has  and  has  not  been  a 
default  as  to  principal  or  interest;  against 
securities  which  have  not  from  time  to  time 
for  six  months  been  published  in  the  regular 
market  reports  or  the  news  columns  of  a 
daily  newspaper  of  general  circulation  in  the 
state;  where  the  securities  are  or  are  not  of 
manufacturing  or  transportation  companies 
in  the  hands  of  bona  fide  purchasers  prior  to 
March  Ist,  1914,  where  such  companies  were, 
on  that  date  and  shall  be  at  the  time  of  the 
proposed  sale,  going  concerns;  between  cases 
where  the  information  contemplated  is  or  is 
not  contained  in  a  standard  manual  of  in- 
fornmtion  a^roved  by  the  commissioner; 
where  the  disposal  is  or  is  not  made  for  a 
commission  of  less  than  one  per  cent  of  the 
par  value  thereof  by  a  licensee  who  is  a  mem- 
ber of  a  regularly  organized  and  recognized 
stock  exchange  and  who  has  an  established 
and  lawfully  conducted  business  in  this  state 
regularly  open  for  public  patronage  as  such; 
between  cases  in  which  the  vendor  proposes 
to  sell  sectiTities  for  which  he  has  and  those 
for  which  he  has  not  paid  ninety  per  cent 
of  the  price  at  which  they  are  to  be  sold  by 
him;  where  the  securities  are  or  are  not 
those  of  a  common  carrier  or  of  a  company 
organized  under  the  laws  of  this  state  and 
engaged  principally  in  the  business  of  manu- 
facturing, transportation,  etc.,  and  the  whole 
or  a  part  of  the  property  upon  which  such 
securities  are  predicated  are  located  within 
this  sUte." 

We  cannot  give  separate  attention  to  the 
asserted  discriminations.  It  is  enough  to 
Hay  that  they  are  within  the  power  of  classi- 


fication which  a  State  has.  A  State  "may 
direct  its  law  against  what  it  deems  the  evil 
as  it  actually  exists  without  covering  the 
whole  field  of  possible  abuses,  and  it  may 
do  so  none  the  less  that  the  forbidden  act 
does  [557]  not  differ  in  kind  from  those  that 
are  allowed.  ...  If  a  class  is  deemed'  to 
present  a  conspicuous  example  of  what  the 
legislature  seeks  to  prevent,  the  Fourteenth 
Amendment  allows  it  to  be  dealt  with  al- 
though otherwise  and  merely  logically  not 
distinguishable  from  others  not  embraced  in 
the  law."  Central  Lumber  Co.  v.  South  Da- 
kota, 226  U.  S.  167,  160,  33  S.  Ct.  66,  57 
U.  S.  (L.  ed.)  164.  The  cases  were  cited 
from  which  those  propositions  were  dediiced. 
To  the  same  effect  is  Armour  v.  North  Da- 
kota, 240  U.  S.  510,  517,  36  S.  Ct.  440,  Ann. 
Cas.  191«D  648,  60  U.  8.   (L.  ed.)   771. 

The  next  contention  of  appellees  is  that 
the  law  under  review  is  a  burden  on  inter- 
state commerce,  and  therefore  contravenes 
the  commerce  clause  of  the  Constitution  of 
the  United  States.  There  is  no  doubt  of  the 
supremacy  of  the  national  power  over  inter- 
state commerce.  Its  inaction,  it  is  true,  may 
imply  prohibition  of  state  legislation  but  it 
may  imply  permission  of  such  legislation.  In 
other  words,  the  burden  of  the  legislation, 
if  it  be  a  burden,  may  be  indirect  and  valid 
in  the  absence  of  the  assertion  of  the  na- 
tional power.  So  much  is  a  truism;  there 
can  only  be  controversy  about  its  application. 
The  language  of  the  statute  is:  "Except  as 
otherwise  provided  in  this  act,  no  dealer 
shall,  taithin  this  statCy  dispose"  of  certain 
securities  'issued  or  executed  by  any  private 
or  quasi-public  corporation,  co-partnership  or 
association  (except  corporations  not  for 
profit)  .  .  .  without  first  being  licensed 
so  to  do  as  hereinafter  provided." 

The  provisions  of  the  law,  it  will  be  ob- 
served, apply  to  dispositions  of  securities 
within  the  State  and  while  information  of 
those  issued  in  other  States  and  foreign 
countries  is  required  to  be  filed  (§§  6373-0), 
they  are  only  affected  by  the  requirement  of 
a  license  of  one  who  deals  in  them  within 
the  State.  Upon  their  transportation  into 
the  State  there  is  no  impediment — ^no  regu- 
lation of  them  or  interference  with  them  after 
they  get  there.  There  is  the  exaction  only 
that  he  who  disposes  of  them  there  shall 
[558]  be  licensed  to  do  so  and  this  only  that 
they  may  not  appear  in  false  character  and 
impose  an  appearance  of  a  value  which  they 
may  not  possess — and  this  certainly  is  only 
«n  indirect  burden  upon  them  as  objects  of 
interstate  commerce,  if  they  may  be  regarded 
as  such.  It  is  a  police  regulation  strictly, 
not  affecting  them  until  there  is  an  attempt 
to  make  disposition  of  them  within  the  State. 
To  ffive  them  more  immunitv  than  this  is  to 
give  them  more  immunity  than  more  tangible 
articles  are  given,  they  having  no  exemption 
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from  regulations  the  purpose  of  which  is  to 
prevent  fraud  or  deception.  Such  regulations 
aifect  interstate  commerce  in  them  only  inci- 
dentally. New  York  v.  Reardon,  204  U.  S. 
152,  27  S.  Ct.  188,  61  U.  S.  (L.  ed.)  415; 
Ware  v.  Mobile  County,  209  U.  S.  405,  14 
Ann.  Cae.  1031,  28  S.  Ct.  526,  52  U.  S.  (L. 
ed.)  855;  Engel  v.  O'Malley,  219  U.  S.  128, 
31  S.  Ct.  190,  55  U.  S.  (L.  ed.)  128;  Brodnax 
V.  Missouri,  219  U.  S.  285,  31  S.  Ct.  238,  55 
U.  S.  (L.  ed.)  219;  Banker  Bros.  Co.  v.  Penn- 
sylvania, 222  U.  S.  210,  32  S.  Ct.  38,  56 
U.  S.  (L.  ed.)  168;  Savage  v.  Jones,  225  U. 
S.  501,  32  S.  Ct.  715,  56  U.  S.  (L.  ed.)  1182; 
Standard  Stock  Food  Co.  v.  Wright,  225  U. 
&  540,  32  S.  Ct.  784,  56  U.  S.  (L.  ed.)  1197; 
Rast  V.  Van  Deman,  etc.  Co.  supra.  With 
these  cases  International  Textbook  Co.  v. 
Pigg,  217  U.  S.  91,  30  S.  Ct.  481,  18  Ann. 
Cas.  1103.  54  U.  S.  (L.  ed.)  678,  27  L.R.A. 
(N.S.)  493;  Buck  Stove,  etc  Co.  v.  Vickers, 
226  U.  S.  205,  33  S.  Ct.  41,  67  U.  S.  (L. 
ed.)  189;  and  the  Lottery  Case,  188  U.  S. 
321,  23  S.  Ct.  321,  47  U.  S.  (L.  ed.)  492;  are 
not  in  discordance. 

We  might,  indeed,  ask^  When  do  the 
designated  securities  cease  migration  in  inter- 
state commerce  and  settle  to  the  jurisdiction 
of  the  State?  Material  things,  choses  in  pos- 
session, pass  out  of  the  interstate  commerce 
when  they  emerge  from  the  original  package. 
Do  choses  in  action  have  a  longer  immunity? 
It  is  to  be  remembered  that  though  they  may 
differ  in  manner  of  transfer,  they  are  in  the 
same  form  in  the  hands  of  the  purchaser  as 
they  are  in  the  hands  of  the  seller,  and  in 
the  hands  of  both  as  they  are  brought  into 
the  State.  We  ask  again,  Do  they  never  pass 
out  of  interstate  commerce?  Have  they 
always  the  freedom  of  the  State?  Is  there 
no  point  of  time  at  which  the  State  can 
expose  the  evil  that  they  may  mask?  Is 
anything  more  necessary  for  the  supremacy 
of  the  national  power  than  that  they  be  kept 
free  when  in  actual  transportation,  [559] 
subjected  to  the  jurisdiction  of  the  State 
only  when  they  are  attempted  to  be  sold  to 
the  individual  purchaser?  Xlic  questiun^  are 
pertinent,  the  answer  to  them  one  way  or  the 
other,  of  consequence;  but  we  may  pass  them, 
for  regarding  the  securities  as  still  in  inter- 
state commerce  after  their  transportation  to 
the  State  is  ended  and  they  have  reached  the 
hands  of  dealers  in  them,  their  interstate 
character  is  only  incidentally  affected  by  the 
statute. 

Decree  reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with 
this  opinion. 

McReynolds,  J.  dissents. 

KOTE. 

Tie  reported  case  sustains  the  validity  of 
the  Ohio  ''Blue  Sky  Law''  and  is  supplement- 


ed by  two  similar  decisions  at  the  same  term 
sustaining  acts  differing  somewhat  in  their 
provisions  but  addressed  to  the  same  general 
purpose.  See  Caldwell  v.  Sioux  Falls  Stock- 
yards Co.  242  U.  S.  559,  37  S.  Ct.  224,  sustain- 
ing the  South  Dakota  statute,  and  Merrick 
V.  Halsey,  242  U.  S.  668,  37  S.  Ct.  227,  up- 
holding the  Michigan  statute.  The  earlier 
cases  discussing  the  validity  and  con- 
struction of  "Blue  Sky  Laws"  are  reviewed 
in  the  note  to  Exp.  Taylor,  Ann.  Caa.  1916A 
701. 
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Antomobiles  —  Kesliseiiee  —  LeaTinc 
Motor  Tmck  Unimtteiided  in  Street. 

Automobiles  and  motor  trucks,  being  law- 
ful means  of  conveyance,  may  be  used  on 
the  public  streets  and  highways,  and  it  is 
not  negligence  per  se  to  leave  a  motor  tmd^ 
unattended  in  a  public  street,  although  it  ia 
the  duty  of  the  driver  to  exercise  the  care 
of  a  person  of  ordinary  prudence  under  the 
circumstances. 

[See  16  Ann.  Cas.  402.] 

Same. 

In  an  action  by  one  hurt  in  attempting  to 
change  the  course  of  a  motor  truck,  which 
had  started  from  the  side  of  the  street  where 
it  had  been  left  unattended,  evidence  of  de 
fendant's  negligence  is  held  to  be  for  tJie  jury. 

Neslisenee  —  Res  Ipsa  lioqnltiir  — > 
Startias  of  Motor  Track  Iieft  UBiit- 
tended. 

While  there  must  be  reasonable  evidence 
of  negligence,  yet  where  the  thing  to  be 
shown  is  under  the  management  of  the  de- 
fendant or  his  servants,  and  the  accident  is 
one  which  does  not  happen  in  the  ordinary 
course  of  things,  the  happening  of  the  acci- 
dent affords  reasonable  evidence  of  negligence. 

Contributory  NesUsoBoo  -*  Attempt  ts 
SaTe  Iilf  e. 

Where  an  unattended  motor  truck,  which 
is  running  down  the  street  at  an  accelerating 
speed,  will  strike  wagons,  behind  which  there 
are  men  and  horses,  it  is  not  negligence,  as 
a  matter  of  law,  for  the  plaintiff  to  attempt 
to  catch  the  truck  and  change  its  course. 

fSee  note  at  end  of  this  case.] 

Same. 

in  an  action  by  one  hurt  when  he  wss 
attempting  to  change  the  course  of  a  run- 
away motor  truck,  the  question  of  plaintifTft 
negligence  is  held  to  be  for  the  jury. 

[See  note  at  end  of  this  case.] 
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laitniotiqiis  —  Requests  —  Iffatters 
Covered  by  Cbarse. 

The  refusal  of  requests  covered  by  the 
panted  prayers  is  not  error. 

Heslisenee  —  lastn&otions  —  Misstate- 
ment of  Fact  —  Ref erenoe  to  Speed 
of  Tnek  as  **Great.'^ 

Plaintiff  was  injured  in  trying  to  change 
the  course  of  a  motor  truck,  which,  when  the 
driver  dismounted  to  deliver  a  parcel,  had 
started  and  was  running  down  a  slight  grade 
at  the  rate  of  three  or  four  miles  an  hour. 
The  speed  was  accelerating,  and  the  truck 
was  pointed  towards  wagons,  behind  which 
were  men  and  horses.  It  is  held  that  a 
charge  that  if  the  defendant  negligently  per- 
mitted the  truck  to  drive  itself  at  a  •*great** 
rate  of  speed,  in  such  a  manner  as  to  endan- 
ger the  lives  and  property  of  persons,  and 
plaintiff,  because  of  such  conduct,  while  act- 
ing in  a  reasonable  manner,  was  injured, 
verdict  should  be  for  plaintiff,  was  warranted 
under  the  question,  the  expression  "great" 
being  used  in  its  comparative  sense,  and  not 
as  indicating  unusual  rapidity. 

Appeal  and  £rror  —  Harmless  Error. 

Errors  will  not  cause  reversal,  unless  some 
real  injury  resulted. 

Appeal  froifk  Superior  Court,  Baltimore 
city:     Bond,  Judge. 

Action  by  Howard  P.  Terry,  plaintiff, 
against  American  Express  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals.    The  facts  are  stated  in. the  opinion. 

Floyd  Johngon  Kvndner,  John  Philip  Hill 
and  Hill,  Rosa  A  Hill  lor  appellant. 
Robert  J.  QUI  and  L.  Wethered  Barroll  for 

appellee. 

[255]  BUKKE»  J.— This  is  the  defendant's 
appeal  from  a  judgment  for  Aye  hundred 
dollars  recovered  against  it  in  the  Superior 
Court  of  Baltimore  City  in  an  action  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff,  Howard  P.  Terry, 
through  the  negligence  of  the  defendant.  The 
facrts  are  unusual,  but  the  legal  principles 
which  should  control  the  case  are  well  settled. 
The  plaintiff  offered  evidence  tending  to  prove 
the  following  facts:  That  on  the  13th  day 
of  March,  1914,  whilst  he  was  crossing  the 
intersection  of  Franklin  street  and  Park  ave- 
nue, in  Baltimore  City,  he  noticed  an  [256] 
electric  truck  running  west  on  the  north  side 
of  Franklin  street  with  no  one  in  control. 
This  truck  was  owned  by  the  defendant,  and 
was  usrd  by  it  in  its  business  of  transporting 
and  d«'livcring  articles  in  the  city.  At  the 
time  his  attention  was  attracted  to  the  truck 
it  was  running  at  the  rate  of  three  or  four 
milefi  an  hour,  and  it  increased  its  speed  until 
the  time  of  the  happening  of  the  injuries 
complained  of.     He   ran  to  the  truck,   got 


hold  of  the  steering  wheel  and  attempted  to 
stop  the  machine,  and  Avas  injured.  The  cir- 
cumstances under  which  he  was  injured  and 
the  reasons  which  induced  him  to  intervene 
to  stop  the  truck  are  fully  stated  in  his  testi- 
mony, from  which  we  insert  the  following 
quotation:  ''I  had  started  across  the  inter- 
section of  Park  avenue  and  Franklin  street, 
and  had  gotten  about  halfway  across  Frank- 
lin street;  I  was  not  noticing  anything  in 
particular,  but  I  did  glance  up  and  saw  an 
automobile  coming  down  the  street,  an  auto* 
mobile  truck;  I  looked  more  closely  and  I 
saw  the  truck  did  not  have  any  driver;  I 
had  noticed  before  going  into  breakfast  that 
morning,  also  when  I  came  out,  there  were 
wagons  on  the  north  side  of  Franklin  street 
and  men  just  behind  them;  I  instantly 
thought  if  that  car  went  the  way  it  was 
going  it  certainly  was  going  right  into  these 
wagons  and  would  hit  the  wagons  and  in- 
jure the  men  and  horses  and  smash  up  the 
wagons;  my  idea  at  once  was  to  divert  the 
car  so  as  to  prevent  that;  I  ran  for  the  car 
and  reached  up  for  the  steering  wheel  with 
my  right  hand  and  got  it,  and  tried  to  get 
hold  with  my  left  hand,  but  could  not;  I 
thought  I  could  steer  the  ear  north  up  Park 
avenue,  but  I  found  it  was  going  a  little  too 
fast,  and  by  the  time  I  had  got  halfway  over 
Park  avenue  I  found  I  could  not  do  that; 
I  then  endeavored  to  run  into  the  brick  wall 
at  the  northwest  corner,  realizing  at  the  time 
this  would  not  injure  anyone,  and  I  had  no 
idea  certainly  I  would  have  injured  myself, 
I  could  not  see  how  I  could;  it  happened 
that  the  front  left  wheel  of  the  truck  struck 
that  rounded  curve,  throwing  my  plans  all 
out.  I  turned  the  car  so  the  back  wheel  came 
around  this  way  and  threw  [257]  me  and 
the  car  over  against  the  pole,  and  the  post 
caught  me  right  here  (indicating)  and  the 
car  caught  me  right  here  (indicating),  and 
the  distance  between  the  post  and  the  car 
was  lessening  all  the  while,  and  as  it  came 
closer  it  brought  me  around  this  way  (indi- 
cating) and  I  was  jammed  in  about  as  small 
a  place  as  anybody  could  be;  as  far  as  I 
know,  I  retained  hold  of  the  steering  wheel; 
that's  about  all  I  remember  until  being  car- 
ried up  the  steps  of  the  doctor's  house  and 
I  came  to,  and  then  went  to  the  Y.  M.  C.  A. 
and  was  attended  there  bv  Dr.  Abercrombie." 
That  his  primary  purpose,  as  he  testified,  in 
attempting  to  stop  the  truck  was  to  save 
the  lives  of  the  men  working  on  the  street, 
and  if  the  truck  had  not  been  diverted  it 
would  probably  have  crashed  into  the  wagon. 
He  further  testified  that  at  the  time  he  inter- 
vened the  motor  power  of  the  truck  was 
turned  on;  that  he  could  not  say  whether 
he  turned  the  current  on  in  attempting  to 
stop  the  truck,  but  if  he  did  it  was  unin- 
tentionally  done;    that   he   did   nothing   to 
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accelerate  the  motion  of  the  truck.  The  plain- 
tiff was  severely  and  painfully,  but  not  per- 
manently, injured.  He  testified  that  he  had 
operated  a  gas  truck;  that  he  never  ran  an 
electric  one,  but  in  steering  there  is  no  differ- 
ence in  a  gas  and  an  electric  truck;  that  he 
was  imable  to  get  in  the  truck  because  of  cer- 
tain obstructions,  and  was  unable  to  turn 
the  trudc  to  the  south  side  of  Franklin  street 
or  up  Park  avenue  for  reasons  which  he  gave 
to  the  jury,  and  that  he  interfered  "to  save 
life  and  property." 

Charles  V.  Milholland,  an  experienced  au- 
tomobile demonstrator,  who  wsm  familiar  with 
electric  trucks  and  had  operated  them,  testi- 
fied that  in  order  to  stop  an  electric  truck 
and  insure  its  remaining  stationary,  the  driv- 
er ''should  close  his  lever  and  put  on  his  foot 
brake.  Q.  I>oes  that  stop  the  motor  and  the 
electric  current?  A.  Yes;  absolutely;  if  he 
takes  it  off  all  points.  Q.  I  understand  that 
in  a  gasoline  truck  you  can  leave  the  motor 
go  and  in  an  electric  truck  you  have  to  stop 
the  motor;  that  is  my  understanding  of  the 
difference  between  the  two  kinds  of  trucks? 
A.  In  the  electric  [258]  truck  if  the  switch 
is  on  and  the  brake  is  on,  if  the  brake  is 
sufficient  to  hold  the  point  at  which  that 
lever  is  set,  the  car  will  not  move,  but  it  will 
bum  out  the  points;  if  you  have  enough 
power  to  overcome  your  brakes  the  car  will 
move,  otherwise  the  points  will  burn." 

Julius  J.  Small,  the  driver  of  the  defend- 
ant's truck,  testified  that  the  truck  was  in 
good  condition,  and  that  he  had  examined 
it  that  morning  before  taking  it  out  of  the 
garage;  that  the  second  stop  he  made  was 
to  deliver  a  package  at  114  W.  Franklin 
street;  that  he  threw  off  the  power  and 
closed  down  the  switch.  He  said:  *'I  was  in 
the  gutter ;  I  had  the  car  in  the  gutter ;  that 
the  front  wheels  were  in  the  gutter,  the  back 
part  was  out  of  the  gutter;  now  the  gutter 
at  that  point  is  curbed;  it  was  about  that 
high  at  the  time  (indicating)  and  I  had  my 
wheels  turned  in  part  of  the  way  first,  as 
the  law  requires  when  you  stop  on  a  hill; 
just  about  then,  as  I  stated  before,  the  car 
started  off,  and  as  the  lady  told  me  I  dropped 
everything  and  run ;  it  was  moving  very  slow- 
ly, and  I  happened  to  look  at  the  car  and 
at  the  same  time  I  seen  the  gentleman  run 
across  the  street  who  I  afterwards  learned 
was  Mr.  Terry ;  he  looked  to  me  as  though  he 
come  from  the  southwest  corner  of  Franklin 
street  across,  and  as  I  jumped  on  the  car 
Mr.  Terry  had  hold  of  the  car  at  the  same 
time;  he  had  one  hand  up  on  the  wheel  and 
one  foot  on  the  hub,  reaching  for  the  dash- 
board ;  he  was  slipping  off  the  wheel,  because 
he  could  not  ride  the  wheel;  the  wheel  had 
the  speedometer  on  which  registers  the  mile- 
age and  he  was  trying  for  that,  which  he 
could  not  reach;  just  as  the  car  hit  the  post. 


that  is  the  trolley  pole,  I  waa  on  the  seat 
and  backed  away  that  quick,  and  naturally 
Mr.  Terry  was  in  between  the  post  and  the 
car."  That  there  was  a  "very  slight  grade" 
from  W.  Franklin  street  to  the  place  where 
the  plaintiff  was  injured. 

On  cross-examination,  he  testified  as  fol- 
lows; "Q.  Won't  you  explain  to  the  jury 
why  if  the  wheel  was  turned  in  at  that  angle 
with  no  current  on  the  car  running  it,  that 
car  could  continue  that  distance  at  that  rat« 
of  speed  and  you  [259]  running  hastily  after 
it;  was  it  possible  for  that  car  to  run  in 
that  way  simply  from  its  own  momentum? 
A.  It  was,  yes ;  except  from  power.  Q.  With- 
out power  ?  A.  Without  power.  Q.  With  the 
brakes  on?  A.  I  adjusted  the  brakes  when 
I  got  off  the  car.  Q.  Would  it  have  gone  that 
way  with  the  brakes  on  without  power? 
A.  No;  it  would  not.  Q.  Then  the  brakes 
could  not  have  been  on?  A.  The  brakes  were 
on  when  I  left  the  car.  Q.  When  the  car 
was  running  that  way  there  could  not  have 
been  any  brakes  on?  A.  After  I  got  on  tlie 
car,  at  128,  I  found  the  brake  was  off.  Q. 
Then  you  had  not  put  it  on?  A.  I  had  put 
it  on.  Q.  You  hadn't  properly  put  it  on? 
A.  I  had  properly  put  it  on." 

The  facts  stated  are  sufficient  to  dispose 
of  the  main  legal  questions  presented  by  the 
record. 

At  the  conclusion  of  the  whole  case  the 
Court  granted  the  plaintiff's  third  and  fourth 
prayers.  The  fourth  prayer  was  the  usual 
damage  prayer,  and  the  third  prayer  is  here 
transcribed:  ''If  the  jury  find  from  the  evi- 
dence that  the  defendant  corporation  negli- 
gently permitted  its  motor  delivery  truck  to 
drive  itself  at  a  great  rate  of  speed  with  no 
one  in  charge  of  the  eng^ine  or  steering  ap- 
paratus thereof  through  the  street  in  the 
City  of  Baltimore  in  such  a  manner  as  to 
endanger  the  lives  and  property  of  persons 
on  the  street,  and  if  because  of  such  conduct 
on  the  part  of  the  defendant  corporation,  the 
plaintiff  while  acting  in  a  reasonably  prudent 
and  careful  manner,  sustained  injuries,  then 
their  verdict  must  be  for  the  plaintiff." 

If  granted  the  defendant's  sixth,  eighth  and 
eleventh  prayers  and  its  ninth  prayer  was 
conceded.    These  prayers  are  as  follows: 

''6th— 'The  defendant  prays  the  Court  to 
instruct  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant's  servant,  io 
charge  of  defendant's  electric  truck,  drore 
said  truck  to  a  point  on  the  north  side  of 
Franklin  street  opposite  the  house  known  as 
number  114  West  Franklin  street;  that  said 
servant  brought  said  truck  to  a  atop  at  the 
point  [260]  aforesaid,  near  the  curb;  that 
said  servant  turned  off  the  current  and  sei 
the  brakes  of  said  truck  as  careful  and  pru- 
dent persons  usually  do;  that  said  servant 
in  pursuance  of  his  duty  left  said  truck  and 
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entered  the  houae  aloresaid  to  deliver  a  pack- 
age; that  in  hi&  absence,  said  truck,  without 
the  fault  of  defendant  or  defendant's  servant, 
began  to  move  west  down  Franklin  street 
toward  Park  avenue;  tlien  there  is  no  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant or  the  defendant's  servant,  and  the  ver- 
dict of  the  jury  must  be  for  the  defendant.'^ 

'*8th — The  defendant  prays  the  Court  to 
instruct  the  jury  that  unless  they  find  from 
the  evidence  that  the  defendant's  servant  in 
the  management  of  the  truck  failed  to  use 
such  diligence  and  care  as  prudent  and  dis- 
creet persona  would  exercise  on  a  like  oc- 
casion with  such  truck,  then  the  plaintiff 
is  not  entitled  to  recover  and  the  verdict  of 
the  jury  must  be  for  the  defendant. 

''9thf—Tbit  defendant  prays  the  Court  to 
instruct  the  jury  that  if  they  find  from  tho 
evidence  that  the  plaintiff  failed  to  exercise 
such  care  and  prudence  as  a  discreet  person 
would  have  exercised  under  all  the  Mrcum- 
stances,  then  the  plaintiff  is  not  entitled  to 
recover,  even  though  the  defendant  was  negli- 
gent, provided  the  defendant  could  not  have 
avoided  the  plaintiff's  negligence." 

"Jlih — The  defendant  prays  the  Court  to 
instruct  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  interfered  with 
the  defendant's  truck  for  the  purpose  of 
securing  a  reward  for  his  services  and  that 
at  the  time  of  such  interference  he  had  no 
reasonable  ground  to  believe  that  there  was 
immediate  danger  to  hunutn  life,  tlien  such 
interference  constituted  contributory  negli- 
gence, and  the  verdict  of  the  jury  must  be 
for  the.  defendant. '^ 

The  granted  prayers,  in  our  opinion,  prop- 
erly declared  the  law  applicable  to  the  facts 
and  fairly  submitted  the  whole  case  to  the 
jury. 

Automobiles  and  motor  trucks  are  lawful 
means  of  conveyance,  and  have  rights  to  the 
use  of  the  public  streets  and  [261]  highways, 
but  their  use  should  be  accompanied  with 
that  degree  of  prudence  in  management  and 
consideration  for  the  rights  of  others  which 
is  consistent  with  their  safety.  It  is  not 
per  se  negligence  to  leave  an  auto  truck 
unattended  in  a  public  street.  It  is  the  duty 
of  one  who  leaves  a  machine  unattended  in 
the  public  street  to  exercise  such  care  as 
a  person  of  ordinary  prudence  would  exer- 
cise under  the  circumstances.  With  respect 
to  this  kind  of  truck,  the  precautions  to  in- 
sure the  safety  of  persons  and  property  on 
the  street  are  those  testified  to  by  the  witness 
MilhoUand.  If  the  driver  failed  to  exercise 
due  care,  it  cannot  be  doubted  that  he  was 
guilty  of  negligence,  and  under  the  circum- 
stances testified  to  by  the  plaintiff  the  jury 
may  well  have  inferred  that  the  driver  Small 
had  been  careless  in  the  management  and 
control  of  the  tru«k.    The  plaintiff's  evidence 


was  legally  sufficient  to  raise  a  prima  faoi« 
presumption  of  negligence,  which  the  defend- 
ant was  bound  to  rebut  or  overcome.  The 
evidence  precludes  the  theory  that  the  truck 
was  started  because  of  the  intervening  act 
of  some  third  party,  and  had  the  machine 
been  in  good  order  and  the  current  turned 
off  and  the  brake  properly  applied,  it  is 
difficult  to  see  how  it  could  have  been  found 
running  down  the  street  in  the  manner  de- 
scribed by  the  witnesses.  The  testimony  on 
the  part  of  the  plaintiff,  under  the  principles 
declared  in  Howser  v.  Cumberland,  etc.  R. 
Co.  80  Md.  146,  30  Atl.  906,  45  Am.  St.  Hep. 
332,  27  L.R.A.  154,  and  Benedick  v.  Potts, 
88  Md.  52,  40  Atl.  1067,  was  sufficient  to 
take  the  case  to  the  jury  upon  the  question 
of  the  defendant's  negligence.  In  Howser's 
case,  supra,  the  Court  adopted  the  rule  stated 
in  the  case  of  Scott  v.  London,  etc.  Dock  Co. 
3  H.  ^  C.  (Eng.)  596:  'There  must  be  rea- 
sonable evidence  of  negligence.  But  where 
the  thing  is  shown  to  be  under  the  manage- 
ment of  the  defendant  or  his  servants,  and 
the  accident  is  such  as,  in  the  ordinary  course 
of  things,  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendant)  that  the  accident 
arose  from  want  of  care." 

[262]  Did  the  evidence  tend  to  show  that 
the  negligence  of  the  plaintiff  was  the  proxi- 
mate cause  of  the  injury?  It  was  contended 
for  the  defendant  that  the  plaintiff  was  not 
justified  in  his  attempt  to  stop  the  truck, 
and  that  his  intervention  constituted  con- 
tributory negligence;  that  the  lower  Court 
should  have  so  decided  as  a  matter  of  ktir, 
and  withdrawn  the  case  from  the  jury  by 
granting  the  defendant's  third,  fourth  and 
fifth  prayers. 

In  a  full  note  in  4  Ann.  Cas.  925,  to  the 
case  of  Mobile,  etc.  R.  Co.  v.  Ridley,  114 
Tenn.  727,  4  Ann.  Cas.  925,  86  S.  W.  606, 
in  which  many  of  the  cases  on  this  subject  are 
cited  and  reviewed,  it  is  stated  that:  "The 
well  established  rule  is,  as  laid  down  in  the 
reported  case,  that  a  person  who  incurs  dan- 
ger and  is  injured  or  killed  in  attempting 
to  save  human  life  is  not  guilty  of  contribu- 
tory negligence,  unless  his  conduct  is  such 
as  to  amount  to  rashness  entailing  almost 
certain  injury."  In  support  of  this  statement 
of  the  rule  the  author  cites  many  cases  from 
the  State  courts.  In  Bracey  v.  Northwestern 
Imp.  Co.  41  Mont.  338,  109  Pac.  706,  137  Am. 
St.  Rep.  738,  the  Court  said:  "The  rule  rests 
upon  the  principle  that  it  is  commendable  to 
save  life,  and,  though  a  person  attempting 
to  save  it  voluntarily  exposes  himself  to 
danger,  the  law  will  not  readily  impute  to 
him  responsibility  for  an  injury  received 
while  doing  so.  In  such  cases  the  incurring 
of  the  danger  is  not  per  w  negligence,  and 
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the  question  whether  there  was  contributory 
negligence  is  ordinarily  to  be  answered  by 
the  jury  upon  proof  of  the  circumstances 
surrounding  the  attempt  to  rescue — such  as 
the  alarm,  excitement,  and  confusion  usually 
present,  the  uncertainty  as  to  the  means  to 
be  employed,  the  promptness  required,  and 
the  liability  to  err  in  the  exercise  of  judg- 
ment as  to  the  best  course  to  pursue — and 
great  latitude  of  judgment  must  be  allowed 
to  one  who  is  impelled  by  the  dictates  of 
humanity  to  decide  and  act  in  the  face  of 
emergencies." 

In  Illinois  Cent.  R.  Oo.  v.  Siler,  229  111. 
390,  11  Ann.  Cas.  368,  82  N.  E.  362,  15 
L.R.A.  (N.8.)  819,  the  defendant  company 
was  charged  with  negligence  in  starting  [263] 
a  fire  on  its  own  right  of  way.  The  fire 
spread  to  the  premises  of  the  plaintiff's  in- 
testate, who  was  burned  to  death  while  exer- 
cising due  care  in  an  effort  to  extinguish  the 
fire,  and  protect  her  dwelling  house,  whose 
destruction  was  threatened.  It  was  insisted 
that  the  injury  to  the  decedent  was  not  the 
proximate  result  of  the  negligence  charged. 
This  contention  was  not  sustained.  In  a 
strong  opinion  the  question  of  proximate 
cause  was  clearly  discussed,  and  it  was  held 
that  "the  proximate  cause  of  an  injury  is 
ordinarily  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  a  consideration  of 
all  the  attending  circumstances."  In  the 
course  of  the  opinion  the  Court  said:  "It  is  -& 
true  that  in  this  case  the  voluntary  act  of 
the  decedent  intervened  between  the  negli- 
gent act  of  the  appellant  in  setting  out  the 
fire  and  the  injury  occasioned  by  the  burning 
of  decedent.  But  this  act  was  one  of  the 
intervening  causes  which  the  appellant  with 
reasonable  diligence  might  have  foreseen.  It 
was  a  consequence  of  the  wrongful  act  of 
appellant  which  it  ought  to  have  anticipated. 
It  was  not  a  new  and  independent  cause  in- 
tervening between  the  wrong  and  the  injury, 
or  disconnected  from  the  primary  cause  and 
self -opera  ting,  but  was  itself  the  natural  re- 
sult of  appellant's  original  negligence." 

The  same  rule,  both  as  to  proximate  cause 
and  contributory  negligence  in  cases  of  this 
kind,  was  announced  by  this  Court  in  Mary- 
land Steel  Co.  V.  Marney,  88  Md.  482,  42 
Atl.  60,  71  Am.  St.  Rep.  441,  42  L.R.A.  842. 

The  court  refused  to  take  the  case  from 
the  jury,  and  submitted  to  the  finding  of  the  } 
jury  the  question  of  the  defendant's  negli- 
gence and  the  plaintiff's  contributory  negli- 
gence, and  also  the  further  question  as  to 
whether  the  running  of  the  machine  under 
the  circumstances  mentioned  endangered  the 
lives  and  property  of  persons  on  the  street. 
We  find  no  error  in  the  refusal  of  the  de- 
fendant's seventh  and  tenth  prayers  or  in 
the  overruling  of  the  two  special  exceptions. 
These  prayers  are  open  to  several  objections, 


but  it  is  sufficient  to  say  that  the  questions 
proposed  to  be  submitted  were  covered  by  the 
granted  prayers.  The  special  exceptions  to 
the  granting  of  the  plaintiff's  third  prayer 
[264]  were  based  on  two  grounds:  First, 
that  there  was  no  evidence  that  at  the  time 
of  the  accident  the  truck  was  running  at  a 
"great  rate  of  speed;"  and  secondly ,  that 
there  was  no  evidence  that  "the  lives  and 
property  of  persons  on  that  street"  were  en- 
dangered. There  was  sufficient  evidence  to 
have  submitted  both  of  these  questions  to 
the  jury.  The  machine  was  running  at  a 
speed  of  three  or  four  miles  an  hour  when 
the  plaintiff  first  noticed  it,  and  this  speed 
was  afterwards  increased.  The  adjective 
"great"  was  evidently  used  in  a  comparative 
sense  as  opposed  to  slow  or  moderate,  and 
not  in  the  sense  of  unusual  rapidity. 

During  the  course  of  the  trial,  the  defend- 
ant reserved  nine  exceptions  to  rulings  on 
evidence.  We  do  not  consider  it  necessary 
to  discuss  these  exceptions.  The  Court  will 
not  reverse  a  judgment  unless  it  clearly  ap- 
pears that  there  has  been  a  concurrence  of 
error  and  injury  in  the  action  of  the  trial 
Court.  It  frequently  happens  in  the  trial 
that  the  Court  commits  some  errors,  but  they 
do  not  constitute  ground  of  reversal  unless 
this  Court  can  see  that  some  real  injury  has 
thereby  resulted.  In  this  case  the  plaintiff 
sustained  serious  injury,  but  the  verdict  was 
small,  and  we  do  not  find,  after  a  eareful 
consideration  of  the  exceptions  and  the  whole 
evidence  contained  in  the  record,  any  rever- 
sible error  in  any  of  the  rulings. 

Judgment  affirmed,  the  appellant  to  pay 
the  costs. 


NOTE. 

Contribiitory  NegUsenoe  Im  Attempt  to 
SaTe  Human  Uf  e. 

In  Mobile,  etc.  R.  Co.  v.  Ridley,  114  Tenn. 
727,  4  Ann.  Cas.  925,  it  was  held  that  where 
a  human  being  is  placed  in  peril  of  death 
by  the  negligence  of  another,  a  third  person 
is  not  as  a  matter  of  law  guilty  of  contribu- 
tory negligence  in  incurring  danger  in  an 
attempt  to  rescue  the  person  thus  imperiled. 
While  a  few  recent  cases  hereinafter  referred 
to  apply  the  exception  laid  down  in  Wright 
V.  Atlantic  Coast  Line  R.  Co.  110  Va.  670. 
19  Ann.  Cas.  439,  the  great  majority  of  the 
late  decisions  adhere  to  and  apply  the  gen- 
eral rule  heretofore  stated.  Great  Northern 
R.  Co.  V.  Harman,  217  Fed.  959,  133  C.  C.  A 
361,  L.R.A.1915C  843;  Smith  v.  Chicago 
City  R.  Co.  169  111.  App.  570;  McCallion  v. 
Missouri  Pac.  R.  Co.  74  Kan.  785,  88  Pac. 
60,  9  L.R.A.(N.S.)  866;  Murphy  v.  Baltimore, 
etc.  Southwestern  R.  Co.  114  Ky.  696,  71  S. 
W.  886;  Jones  v.  Mackay  Tel.  Ckble  Co.  137 
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La.  121,  68  So.  379;  Perpich  ▼.  Leetonia  Min. 
Co.  118  Minn.  508,  137  N.  W.  12;  Eversole 
¥.  Wabash  R.  Co.  249  Mo.  523,  155  S.  W.  419; 
Nelaon  y.  Northern  Pac.  R.  Co.  50  Mont. 
516,  148  Pac.  388;  Manthey  v.  Rauenbuehler, 
71  App.  Div.  173,  76  N.  Y.  8.  714;  Murhe 
y.  Brooklyn  F.  Ins.  Salvage  Corps,  89  App. 
Div.  389,  86  N.  Y.  S.  911;  Missouri,  etc.  R. 
Co.  V.  Goss,  31  Tex.  Civ.  App.  300,  72  S.  W. 
94.  See  also  Smith  v.  Spokane  Falls,  etc.  R. 
Co.  52  Wash.  350,  100  Pac.  747;  Thoresen 
V.  St.  Paul,  etc.  Lumber  Co.  73  Wash.  99, 
131  Pac.  645,  132  Pac.  860.  And  see  the 
reported  case.  In  Perpich  v.  Leetonia  Min. 
Co.  supra,  it  was  said:  "It  is  well  estab- 
lished, though  perhaps  not  by  a  uniform  line 
of  decisions  by  all  the  courta,  that  when, 
through  the  n^ligence  of  one  person,  another 
is  placed  in  imminent  peril  of  his  life,  a 
third  person,  standing  by,  who  successfully 
rescues  or  unsuccessfully  attempts  to  rescue 
the  imperiled  person  may  recover  for  in- 
juries received  by  him  in  the  attempt,  in  an 
action  against  the  one  whose  negligence  im- 
periled  the  life  of  the  rescued  person,  unless 
it  appear  that  the  attempt  to  rescue  was 
clearly  one  of  rashness  or  recklessness  under 
the  circumstances   presented.  The 

proximate  cause  of  the  injury  to  the  rescuer 
in  such  cases  is  held  to  be  the  act  of  the 
person  whose  negligence  created  the  peril, 
and,  though  the  rescuer  owed  no  duty  to 
either,  he  may  recover  from  the  negligent  per- 
son, unless  under  the  circumstances  disclosed 
it  may  be  said  that  the  attempt  was  one  of 
extreme  recklessness.  We  adopt  that  view 
of  the  law,  and  come  to  the  question  whether 
the  act  of  plaintiff  in  attempting  to  save 
Martinovich  was  so  rash  and  reckless  as  to 
constitute  contributory  negligence  as  a  matter 
of  law.  Upon  that  question  the  law  is 
neither  harsh  nor  exacting.  Persons  are  held 
justified  in  assuming  greater  risks  in  the 
protection  of  human  life  than  would  be  sus- 
tained under  other  circumstances. 
Sentiments  of  humanity  applaud  the  act,  the 
law  commends  it,  and,  if  not  extremely  rash 
and  reckless,  awards  the  rescuer  redress  for 
injuries  received,  without  weighing  with  tech- 
nical precision  the  rules  of  contributory  neg- 
ligence or  assumption  of  risk.  The  question 
18  ordinarily  one  of  fact  for  the  jury.  .  .  . 
When  confronted  with  a  sudden  emergency 
of  the  kind,  the  person  in  position  to  render 
aid  is  not  afforded  either  time  or  opportunity 
to  measure  the  chances  of  success.  He  must 
act  quickly,  if  at  all,  and  much  must  be  left, 
in  determining  the  character  of  the  act,  to 
the  particular  situation  with  which  he  is  at 
the  moment  confronted,  viewing  the  act  in 
the  light  of  common  prudence  and  the  proba- 
bility or  improbability  of  success." 

Applying     the     general     rule     heretofore 
stated  it  has  been  held  in  several  recent  cases 


that  a  railroad  employee  is  not  as  a  matter 
of  law  negligent  in  persisting  in  an  effort 
to  move  a  handcar  from  the  track  in  front 
of  a  rapidly  approaching  passenger  train. 
Great  Northern  R.  Co.  v.  Harman,  217  Fed. 
959,  133  C.  C.  A.  631,  L.R.A.1915C  843; 
Jones  v.  Mackay  Tel.  Cable  Co.  137  La.  121, 
68  So.  379;  Nelson  v.  Northern  Pac.  R.  Co. 
50  Mont.  516,  148  Pac.  388.  In  the  case 
last  cited  it  was  said:  "In  attempting  to 
save  his  car,  prevent  injury  to  it  and  a  pos- 
sible derailment  of  the  train,  the  plaintiff 
was  within  the  scope  of  his  employment. 
.  .  .  It  is  his  duty  to  make  every  effort 
compatible  with  his  own  personal  safety  to 
rescue  his  car  from  destruction  or  injury, 
and  also  to  protect  the  train  with  those  in 
charge  of  it  and  the  passengers  thereon  from 
the  danger  incident  to  a  collision.  ...  He 
was  not  under  any  legal  obligation  to  do 
this;  but  by  his  effort  to  do  it  he  did  not, 
as  a  matter  of  law,  incur  the  imputation  of 
negligence.     .  When   the  attempt  is 

to  rescue  a  person,  it  is  necessary  to  a  re- 
covery by  the  rescuer  for  injury  suffered  by 
him,  to  show  precedent  negligence  toward 
the  person  in  peril  or  towards  himself  after 
the  attempt  has  begun.  When  this  appears, 
it  is  a  question  for  the  jury  whether  the  at- 
tempt was  made  under  such  circumstances  as 
to  constitute  rashness  in  the  judgment  of 
prudent  persons.  In  such  case  a  person  must 
act  promptly,  if  at  all,  because  a  moment's 
delay  will  be  fatal.  There  is  no  time  for 
deliberation.  The  law  has  such  a  high  regard 
for  human  life,  that  it  will  indulge  the  pre- 
sumption that  one  who  has  risked  his  life 
for  the  safety  of  another  was  prompted  by 
dictates  of  humanity  rather  than  by  a  rash 
disregard  of  his  own  safety." 

In  Smith  v.  Chicago  City  R.  Co.  169  111. 
App.  570,  a  woman  was  held  not  to  have 
been  negligent  in  attempting  to  alight  from 
a  street  car  which  had  started  suddenly,  it 
appearing  that  her  small  child  had  previous- 
ly alighted  and  was  clinging  to  her.  The 
court  said:  ''The  plaintiff  had  seen  to  it 
that  her  boy  was  upon  the  ground,  and  was 
herself  in  the  act  of  alighting.  Naturally 
the  child  clung  to  its  mother  and  the  mother 
to  the  child.  To  have  shaken  herself  loose 
from  the  child  after  the  car  started  and 
remained  upon  the  car  would  have  been  to 
subject  her  child,  in  all  probability,  to  in- 
jury. She  was  by  the  starting  of  the  car 
under  the  circumstances  placed  in  a  posi- 
tion of  being  compelled  to  choose  between 
two  alternatives,  subjecting  her  child  to  in- 
jury, or  running  the  risk  of  injury  to  her- 
self in  attempting  to  alight  from  the  car 
after  it  had  been  negligently  started.  She 
chose  to  alight  and  save  her  child.  In  so 
doing  we  think  she  a«ted  reasonably  and 
without   negligence." 


666 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


In  Manthty  y.  Ranenbuefaler^  71  App.  Div. 
173,  75  N.  Y.  S.  714,  it  was  held  not  to  be 
negligence  to  attempt  to  stop  a  runaway 
team,  the  court  saying;  ''The  accident  hap- 
pened at  about  3  p.  m.  on  a  Friday.  At  the 
time  of  the  runaway  between  the  blacksmith 
shop  and  Avenue  A,  east  of  the  point  of  the 
accident,  the  street  was  more  or  less  filled 
with  children,  who  were  crossing  back  and 
forth,  and  playing  in  the  street.  Witness 
for  the  defendant  testified  that  in  view  of  the 
conditions  he  was  apprehensive  that  the 
horse,  if  not  stopped,  would  hurt  children 
and  other  persons  in  the  street,  and  at  the 
time  of  the  accident  these  children  were 
engaged  in  an  attempt  to  avoid  the  pending 
danger.  The  deceased,  it  is  fair  to  presume, 
understood  these  conditions,  as  he  had  worked 
in  the  shop  for  some  considerable  time.  Up- 
on this  evidence,  we  think  a  fair  question 
was  presented  for  determination  by  the  jury, 
as  to  whether,  when  the  deceased  left  tbe 
shop  and  caught  the  rein,  he  did  such  act 
under  an  apprehension  that  if  the  horse  was 
not  stopped  injury  would  happen  to  some  of 
the  children  in  the  street.  It  goes  without 
saying  that  any  person  observing  the  condi- 
tion would  naturally  apprehend  the  inflic- 
tion of  injury  to  the  children  or  others  then 
in  the  street,  and  the  action  of  the  deceased 
is  clearly  to  be  measured  by  what  was  rea- 
sonably likely  to  happen  if  the  horse  con- 
tinued upon  this  course.  In  principle,  there- 
lore,  the  'Case  does  not  differ  from  those  cases 
where  an  individual  has  sought  to  rescue  a 
child  or  person  from  impending  danger  to 
life  and  has  received  injuries  resulting  there- 
from. Under  such  circumstances  it  has  been 
he)d  that  contributory  negligence  may  not 
be  imputed  as  matter  of  law,  but  is  for  the 
d^te^mination  of  a  jury." 

So:  in  Muhs  v.  Brooklyn  F.  Ins.  Salvage 
Corps,  89  App.  Div.  389,  86  N.  Y.  S.  911, 
a  policeman  was  held  not  to  have  been  negli- 
geni  in  incurring  a  risk  in  an  effort  to  save 
a  woman  and  child  from  being  run  over  by 
a  jftre  patrol  wagon. 

To  warrant  the  application  of  the  rule 
relieving  from  the  imputation  of  contribu- 
tory negligence  a  person  endeavoring  to  gave 
life,  it  must  appear  that  there  was  a  reason- 
able probability  that  human  life  was  endan- 
gered by  the  condition  which  the  injured  per- 
son sought  to  avert.  Eversole  v.  Wabash 
R.  Co.  249  Mo.  523,  155  S.  W.  419. 

The  exception  to  the  general  rule,  hereto- 
fore referred  to,  is  that  no  recovery  can  be 
had  by  a  person  injured  in  the  effort  to  save 
life  unless  the  original  peril  was  the  result 
of  actionable  negligence.  Taylor  Coal  Co.  v. 
Porter,  164  Ky.  523,  176  S.  W.  1014,  where- 
in the  court  said:  "No  person  who  is  free 
from  n^ligence  himself  can  be  made  liable 
in  damages  on  account  of  injuries  sustained 


l^  a  person  wbo,  at  hii  reqiwit^  ocnua  to 
the  assistance  of  one  who  is  in  danger  or 
exposed  to  peril.  There  is  scarcely  a  day 
passes  that  brave  men,  in  response  to  re- 
quests for  assistance,  do  not  expose  them- 
selves to  danger  and  death  in  efforts  to 
rescue  persons  in  peril,  yet  no  one  would 
think  of  holding  that  the  person  who  called 
on  them  for  assistance  would  be  liable  for 
any  accident  that  might  happen  to  them  in 
their  efforts  at  rescue  unless  the  peraon 
sought  to  be  made  liable  has,  by  his  own  neg- 
ligence, produced  the  peril.  If  a  man  stand- 
ing near  a  burning  building,  ovmed  by  him- 
self or  some  one  else,  should  call  on  those 
present  to  rescue  from  the  flames  some  per- 
son in  the  burning  house,  no  one  would  think 
of  holding  him  liable  if  those  who  attempted 
the  rescue  sustained  injury  or  lost  their 
lives  in  the  effort.  And  so,  if  one  who  saw 
a  person  struggling  in  the  water  should  call 
for  assistance,  and  a  bystander,  in  response 
to  the  call,  should  lose  his  life  in  an  effort 
to  save  the  drowning  person,  no  one  would 
think  of  saying  that  the  person  who  made 
the  request  might  be  made  liable  in  damages 
for  his  death.  There  is  no  difference  between 
the  supposed  cases  and  the  one  we  have. 
yJe  repeat^  neither  the  coal  company  nor 
any  peraon  connected  with  this  unfortunate 
transaction  was  guilty  of  any  negligence  un- 
less it  should  be  that  Veller's  act  in  going 
into  a  shaft  that  he  might  have  known  was 
dangerous,  was  negligence.  If  so,  he  paid 
the  penalty  with  his  death."  So  in  Scates 
V.  Rapid  Transit  R.  Co.  (Tex.)  171  S.  W. 
503,  it  was  held  that  a  person  injured  while 
endeavoring  to  rescue  a  drunken  man  who 
had  stepped  in  front  of  a  street  oar  could 
not  recover  from  the  street  railway  oom- 
pany. 


REHUOfG 

V. 


Nevada  Supreme  Court — November  12,  1914. 


as  Nev.  19;  1^4:  rac.  197. 


Criaiiaal  ConTersationL  —  Eridenee  — 
Letters  of  Wife  —  Iiimitation  to  Par- 
tlonlar  Purpose. 

In  a  trial,  without  a  jury,  of  a  husband's 
action  for  criminal  conversation,  the  admis- 
sion in  evidence  of  letters  to  plaintiff  from 
his  wife  containing  matters  competent  and 
'  matters  incompetent  is  not  error,  where  the 
court  stated  that  the  letters  were  admiitad 
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merely  to  contradict  any  inference  that  the 
husband  and  wife  were  living  together,  and 
there  was  other  and  competent  evidence  rela- 
tive to  the  adultery  relied  on  as  the  basis  of 
the  action. 

Appeal  and  Error  —  Harmless  Error  — 
Admission  of  Eridenoe  —  Trial  with- 
o«t  Jury. 

Where  incompetent  evidence  is  admitted  in 
a  trial  without  a  jury,  a  reversal  is  war- 
ranted only  when  tlie  record  shows  that  the 
competent  evidence  was  insufficient  to  support 
the  findings,  or  that  the  improper  evidence 
affected  the  result. 

[See  note  at  end  of  this  case.] 

Eridenoe  Beneflcial  to  Party  Com- 
plaiaJBg  of  Admission. 

A  party  cannot  complain  on  appeal  of  the 
admission  of  incompetent  evidence  which  in- 
ures to  his  benefit. 

Witnesses  —  Competeney  —  Hnsband 
and  Wife  -—  Consent. 

Under  Rev.  Laws,  §  5424>  providing  that 
a  wife  cannot  testify  for  or  against  her  hus- 
band "without  his  consent,"  a  wife  is  compe- 
tent to  testify  for  her  husband  in  his  action 
for  criminal  conversation,  where  the  husband 
and  wife  had  each  consented  in  open  court 
that  the  other  might  testify  to  anything  ex- 
isting between  them  having  a  bearing  on  the 
caee. 

Criminal  ConTorsation  —  EHdenee  8nf  • 
fleient. 

Evidence  in  a  husband's  action  for  criminal 
conversation,  tried  without  a  jury,  is  held  to 
sustain  a  judgment  for  plaintiff. 

Scope  of  Issne* 

In  a  husband's  action  for  criminal  conver- 
sation, the  issue  is  whether  the  wife  has  been 
guilty  of  adultery  without  his  consent  or 
connivance. 

M easnre  of  Eamases  —  Effeet  of  Ree- 
oneiliation. 

In  a  husband's  action  for  criminal  conver- 
sation, lack  of  consortium  is  an  element  of 
the  damages,  but  the  fact  that  the  breaking 
np  of  the  home  or  the  destruction  of  the 
marital  relation  has  been  only  partial,  and 
that  there  has  been  a  reconciliation,  may  be 
considered  in  mitigation  of  damages. 

Appeal  and  Error  —  Scope  af  RoTiew  — 
SnAcieney  of  Evidenoe. 

The  judgment  in  a  case  tried  without  a 
jury  will  not  be  disturbed  on  appeal,  though 
the  evidence  is  confiicting,  where  it  is  sup- 
ported by  any  substantial  evidence. 

Appeal  from  Second  Judicial  District 
Court,  Washoe  county:  Obs,  Judge. 

Action  by  Joseph  L.  Rehling,  plaintiff, 
against  £.  A.  Brainard,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Afitrmid. 

Maseey  d  Bpringmeyer  for  appellant. 
Stoddord,  Moore  ^  Woadhum  for  respond- 
ents 

▲mi.  Cas.  1917C. — #2. 


[17]  McCabran,  J. — ^This  is  an  action  in 
damage  for  criminal  conversation  between 
appellant  and  the  wife  of  respondent.  Damage 
was  prayed  for  in  the  sum  of  $10,000.  The 
case  was  tried  in  the  lower  court  without  a 
jury.  Judgment  was  rendered  in  favor  of 
plaintiff  in  the  sum  of  $2,000.  From  the 
judgment  and  from  the  order  denying  a  new 
trial  the  defendant  appeals. 

The  defense  interposed  by  the  pleadings 
denies  the  alleged  wrongful  act,  and  the 
damage,  and  by  way  of  affirmative  defense 
appellant  alleged  tliat  respondent  and  his 
wife,  prior  to  the  19th  day  of  June,  1011, 
conspired  to  manufacture  evidence  against 
the  appellant,  and  conspired  to  wrongfully 
accuse  appellant  of  the  acts  alleged  in  the 
complaint  for  the  purpose  of  extorting  money 
from  him. 

There  are  a  number  of  assignments  of 
error  aserted  by  appellant  in  the  case.  We 
will  consider  only  that  assignment  moat 
seriously  urged,  and  the  only  one  which,  in 
our  judgment,  demands  serious  consideration. 

The  respondent  on  redirect  examination 
was  fully  interrogated  by  his  attorneys 
relative  to  the  relationship  existing  between 
himself  and  wife  subsequent  to  the  10th 
day  of  October,  1911,  the  date  on  which 
he  testified  to  having  seen  his  wife  in  a 
compromising  position  with  appellant.  His 
testimony  disclosed  that  same  time  [18] 
after  the  19th  dav  of  October  he  left  the  state 
and  went  to  CalifcNrnia,  and,  having  identified 
certain  letters  received  by  him  from  his  wife 
while  he  was  in  the  State  of  California,  the 
same  were  admitted  in  evidence  over  the 
objection  of  appellant.  The  admisison  of 
these  letters  in  evidence  is  the  principal  error 
relied  upon  by  appellant  for  reversal  in  this 
case.  The  evidence  tended  to  establish  that 
these  letters  were  written  by  Annie  Rehling, 
wife  of  respondent,  after  the  10th  of  October, 
and  were  received  by  respondent,  according  to 
his  testimony,  while  he  was  in  the  State  of 
California.  The  appellant,  Brainard,  had  no 
knowledge  of  the  sending  and  receiving  of  the 
letters,  nor  their  contents.  The  letter  of 
December  20  contains  a  complete  confession 
on  the  part  of  respondent's  wife,  and  a  full 
statement  disclosing  the  illicit  relations  ex- 
isting between  Brainard  and  herself. 

The  letter  of  December  10  is,  in  substance, 
a  request  for  respondent  to  return  to  Reno, 
and  among  other  things  contains  these  words : 
"Well,  all  at  once  my  eyes  are  open.  Now  I 
am  ready  to  talk  and  if  you  think  of  me  as 
you  said  you  did  then,  and  seemed  to  when 
you  left,  I  am  your  friend  in  every  sense  of 
the  word  as  you  said  you  were  mine,  and 
want  you  to  come  here  now  and  hear  what  I 
have  to  say." 

These  letters  contained  other  statements 
indicating  that  the  respondent  had  left  the 
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home,  and  that  there  was  at  least  a  tempo- 
rary separation. 

It  is  the  contention  of  appellant  that  these 
letters,  purporting  to  have  been  written  by 
the  wife  of  the  respondent  without  the  knowl- 
edge or  assent  of  appellant,  are  objectionable 
under  the  rule  excluding  hearsay  testimony, 
and  also  under  the  rule  excluding  self-serving 
declarations.  There  is  nothing  in  the  record, 
in  our  judgment,  that  would  relieve  these 
letters  of  their  objectionable  features  in  so 
far  as  their  contained  admission  and  decla- 
rations of  acts  of  adultery  are  concerned. 
Each  of  the  letters  was  subject  to  exclusion 
under  all  the  rules  invoked  if  they  had  been 
admitted  for  any  other  purposes  than  that 
expressly  stated  by  the  court  when  admitting 
them. 

[19]  In  reviewing  this  particular  phase 
of  the  case,  however,  we  must  take  into  con- 
sideration the  circumstances  under  whicti 
the  letters  were  admitted,  the  purpose  for 
which  they  were  admitted,  and  the  force  and 
effect  apparently  given  to  them  by  the  trial 
judge  on  arriving  at  his  decision.  A  review  of 
this  phase  of  the  case  necessarily  demands  a 
consideration  of  the  entire  field  covered  by 
the  evidence  produced  at  the  trial. 

The  wife  of  the  respondent,  the  party  from 
whom  these  letters  purported  to  have  emanat- 
ed, was  called  as  a  witness  by  respondent, 
and  her  testimony  given  at  the  trial  disclosed 
a  chapter  of  her  life  which  was  replete  with 
debauchery  in  which  the  appellant,  according 
to  her  testimony,  was  the  star  actor.  Her 
story  told  upon  the  stand,  both  in  direct  and 
through  the  course  of  the  most  searching 
cross-examination,  disclosed  a  series  of  acts 
of  adultery  committed  with  the  appellant, 
not  only  in  her  own  home,  but  in  various 
lodging-houses  in  the  city  of  Reno  prior  to 
the  19th  of  October.  She  testified  in  detail 
as  to  the  occurrences  on  the  day  of  the  19th 
of  October,  the  date  on  which  it  is  alleged 
the  respondent  discovered  appellant  in  a 
compromising  position  with  her,  and  in  her 
testimony  she  admits  the  act  of  adultery  on 
that  date.  Her  testimony  not  only  covers  the 
ground  covered  by  the  inadmissible  portions 
of  the  letters,  but  without  referring  to  the 
letters  goes  much  further,  and  much  more  in 
detail.  In  her  testimony  she  corroborates  the 
statement  made  by  respondent  as  to  the  acts 
and  utterances  of  the  respective  parties,  to 
wit,  herself,  the  appellant,  and  the  respondent 
in  the  presence  of  each  other  on  the  19th  day 
of  October. 

As  we  have  already  stated,  it  requires  no 
citation  of  authorities  and  no  critical  analysis 
to  further  the  conclusion  that  the  letters  in 
question  were  inadmissible  to  prove  adulter- 
ous acts.  Their  incompetency  was  a  matter 
manifest  and  apparent  on  their  very  face. 
With  reference  to  the  admission  of  the  letters 
the  record  discloses  the  purpose  for  which 


they  were  admitted,  and  the  attitude  of  the 
court  in  admitting  them.  The  court  in 
admitting  [20]  them  in  evidence  expressly 
stated  the  purpose  for  which  the  letters  were 
admitted,  i.  c,  ^'contradicting  any  inference 
that  might  be  drawn  that  they  were  living  to- 
gether as  husband  and  wife,  cohabiting  to- 
gether," subsequent  to  October  19. 

It  has  been  held  that,  ev  n  in  cases  where 
a  trial  was  conducted  before  a  jury,  the 
admission  of  incompetent  evidence  contained 
in  an  instrument,  part  of  the  contents  of 
which  was  competent,  would  not  constitute 
reversible  error  where  the  court  gave  in- 
struction to  the  jury  directing  them  to  dis- 
regard the  incompetent  portion,  or  where  the 
court  specifically  instructed  the  jury  as  to 
the  purpose  for  which  the  instrument  or  its 
contents  should  be  considered  by  them.  ( Bill- 
ings V.  Albright,  06  App.  Div.  289,  73  N.  Y. 
S.  22 ;  Ball  v.  Marquis,  122  la.  665,  98  N.  W. 
496.) 

Our  reference  to  this  rule  applicable  to  the 
admission  of  evidence  of  this  character  in  the 
trial  cases  before  a  jury  is  made  without  con- 
ferring upon  it  either  our  approval  or  disap- 
proval. The  established  and  recognized  rules 
applicable  to  the  admissibility  of  evidence 
should,  in  our  judgment,  be  closely  and  care- 
fully adhered  to,  with  a  view  that  nothing 
may  inject  itself  into  the  record  excepting 
that  which  is  properly  admissible  under  the 
applicable  rules.  Strict  adherence  to  these 
rules  forms  the  surest  avenue  by  which 
litigation  may  be  speedily  determined  and  by 
which  litigants  may  be  saved  interminable 
annoyance  and  expense  attendant  upon 
reversals  by  courts  of  last  resorts,  and  hard- 
shipful  retrials. 

In  a  case  such  as  this  where  the  trial  is 
conducted  before  a  court  sitting  without  a 
jury,  it  may,  in  our  judgment,  be  properly 
presumed,  unless  the  contrary  appears,  that 
the  court  in  arriving  at  its  conclusion  con- 
sidered only  such  evidence  as  was  legally  ad- 
missible. (Gernert  y.  Griffin,  28  Okla.  733, 
116  Pac.  439;  Lee  v.  Missouri  Pac.  R.  Co. 
67   Kan.  402,  73  Pac.   110,  63   L.R.A.  271.) 

As  we  have  already  stated,  the  incompetent 
evidence  admitted  by  way  of  the  letters  in 
question  was  not  the  only  evidence  establish- 
ing the  acts  of  adultery.  Other  and  competent 
evidence  was  before  the  court  by  way  of  [21] 
the  testimony  of  the  wife  of  respondent,  and 
if  the  court  deemed  her  testimony  worthy  of 
belief,  he  was  warranted  in  giving  it  such 
weight  and  consideration  as  he  saw  fit.  The 
writer  of  these  letters,  wife  of  the  respondent, 
having  taken  the  stand  as  a  witness  for  re- 
spondent, testified  as  to  all  of  the  matters 
touched  upon  in  the  letters.  She  was  subject- 
ed to  a  long  and  searching  croee-examination, 
going  into  every  phase  of  the  case.  Her  testi- 
mony in  this  respect  was  not  objectionable;  it 
was  competent,  relevant,  and  material. 
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We  think  a  rule  sufficiently  established 
and  worthy  of  adherence  is  applicable  here, 
i.  e.y  where  incompetent  evidence  is  admitted 
in  a  trial  of  cause  by  a  court  sitting  without 
a  jury,  a  reversal  is  only  warranted  when  it 
is  apparent  from  the  record  that  the  compe- 
tent evidence  was  insufficient  to  support  the 
judgment,  or  when  it  is  affirmatively  shown 
that  the  improper  evidence  affected  the  result. 
(Miller  v.  Foster,  28  Okla.  731,  110  Pac.  438; 
Gernert  v.  Griffin,  supra.) 

It  cannot  be  assumed  that  the  incompetent 
evidence,  which  was  inseparable  from  the 
competent  statements  contained  in  the  let- 
ters, affected  the  conclusion  reached  by  the 
trial  judge  when  his  decision  in  admitting 
the  evidence  excluded  the  incompetent  portion 
from  consideration.  It  must  be  assumed,  in 
the  absence  of  a  showing  to  the  contrary, 
that  the  trial  judge  adhered  to  his  position 
as  stated  when  he  admitted  the  letters  in  evi- 
dence. The  rule  that  injury  will  be  presumed 
where  error  is  shown  unless  the  contrary 
appears  affirmatively  cannot  apply  where,  in 
a  case  like  this,  the  incompetent  matter,  in- 
separably attached  to  competent  matter,  was 
expressly  referred  to  as  not  being  admissible, 
or  where  the  admissibility  of  the  instrument 
is  limited  to  a  specified  purpose  for  which  it 
is  competent.  If  the  testimony  of  the  wife  of 
the  respondent  given  before  the  trial  court, 
with  the  opportunity  afforded  the  court  for 
careful  scrutiny  and  observation  of  the  wit- 
ness, carried  conviction  to  the  mind  of  the 
court  as  to  the  truth  of  her  assertions,  it  was 
sufficient   in   itself    to   support   the   finding. 

[22]  This  court  has  heretofore  held  that 
the  admission  of  incompetent  evidence  in  the 
trial  of  a  cause  by  the  court  without  a  jury 
should  not  of  itself  be  sufficient  to  warrant  a 
reversal  of  the  judgment,  if  an  affirmance  of 
the  judgment  is  otherwise  sustained  by  a  pre- 
ponderance of  competent  evidence.  (Fleeson 
V.  Savage  Silver  Min.  Co.  3  Nev.  157;  Robin- 
son V.  Imperial  Silver  Min  Go.  5  Nev.  44.) 
Other  courts  have  held  to  the  same  effect. 
(Smith  V.  Scott,  51  Wash.  330,  98  Pac. 
763;  Alexander  y.  Wellington,  44  Colo.  388, 
98  Pac.  631.) 

The  letters  were  admitted  solely  for  the 
purpose  of  contradicting  the  inference  that 
respondent  waa  cohabiting  with  his  wife  sub- 
sequent to  the  date  on  which  knowledge  of  her 
adultery  was  brought  home  to  him.  There 
were  certain  statements  in  the  letters  which 
might  be  considered  as  tending  to  disprove 
auch  inference.  They  were  properly  admissible 
for  this  purpose,  and  under  the  rule  already 
cited,  it  must  be  presumed  that  the  court  re- 
garded the  letters  for  no  other  purpose.  (Wil- 
lis V.  Bernerd,  131  Eng.  Rep.  (Reprint)  439; 
Ball  V.  Marquis,  122  la.  665,  98  N.  W.  496 ; 
Billings  V.  Albright,  66  App.  Div.  239,  73 
N.  Y.  S.  22.) 


The  letters  introduced  by  the  respondent, 
taken  in  connection  with  his  testimony,  estab- 
lish a  fact  against  his  interest,  viz.,  that  the 
acts  of  appellant  caused  only  a  temporary 
separation  of  respondent  from  his  wife,  hence 
lessening  the  injury,  and  this,  no  doubt,  was 
the  basis  for  the  court's  conclusion  in  fixing 
the  damages.  Of  this  the  appellant  cannot 
complain,  inasmoich  as  the  admission  of  the 
letters  inured  to  his  benefit.  (Lamance  v. 
Byrnes,  17  Nev.  197,  30  Pac.  700.) 

The  wife  of  respondent  was  a  competent 
witness  to  testify  in  his  behalf.  Section  482 
of  the  civil  practice  act  (Rev.  Laws,  sec. 
5424 )    provides : 

"A  husband  cannot  be  examined  as  a  wit- 
ness for  or  against  his  wife  without  her  con- 
sent, nor  a  wife  for  or  against  her  husband 
without  his  consent;  nor  can  either,  during 
their  marriage  or  afterwards,  be,  without  the 
consent  of  the  other,  examined  as  to  any 
communication  [23]  made  by  one  to  the  other 
during  marriage.  But  this  exception  shall  not 
apply  to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by  one 
against  the  other." 

As  we  have  already  stated,  tiie  record  dis- 
closes consent  given  by  the  respondent  and  by 
his  wife,  respectively,  in  open  court  that  the 
other  might  testify  as  a  witness  about  any 
and  all  facts  and  circumstances  and  mutual 
confidences  which  existed  between  them  hav- 
ing a  bearing  on  the  case.  The  error  contend- 
ed for  in  this  respect  not  being  seriously 
urged  by  appellant,  we  deem  it  sufficient  to 
say  that  the  action  of  the  trial  court  in  per- 
mitting the  witness,  Annie  Rehling,  wife  of 
respondent,  to  testify  was  not  an  error  under 
the  statute  cited.  (Scheffler  v.  Robinson,  159 
Mo.  App.  627,  141  S.  W.  485;  Smith  v. 
Meyers,  52  Neb.  70,  71  N.  W.  1006;  Wigmore 
on  Evidence,  sec.  2241.) 

As  we  view  the  evidence  as  disclosed  by 
the  record  in  this  ease,  it  was  sufficient  to 
support  the  judgment,  if  in  the  opinion  of  the 
trial  court  the  testimony  of  the  wife  of  re- 
spondent was  worthy  of  belief,  and  we  find 
nothing  in  the  record  to  lead  us  to  assume 
the  contrary.  The  plea  of  appellant  asserting' 
a  conspiracy  on  the  part  of  respondent  and 
his  wife,  and  the  carrying  out  of  the  con- 
spiracy on  the  19th  of  October  by  respondent 
and  wife  as  coconspirators,  is,  in  our  judg- 
ment, inconsistent  with  the  acts  and  conduct 
of  appellant  himself  subsequent  to  the  19th 
of  October,  inasmuch  as  it  is  disclosed  from 
the  record,  by  the  testimony  of  appellant, 
that  on  several  occasions  after  the  19th  of 
October,  Annie  Rehling,  the  wife  of  respond- 
ent, visited  the  place  of  business  of  appellant, 
and  while  there  transacted  business  with  ap- 
pellant, and  received  credit  from  appellant, 
and  merchandise  sold  to  her  by  appellant  on- 
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eredit,  as  he  testifies,  was  delivered  to  her 
house,  the  place  at  which,  according  to  his 
contention,  he  had  been  made  the  subject  of 
a  previously  arranged  conspiracy  to  extort 
money  from  him.  Moreover,  the  debauching  of 
respondent's  wife,  according  to  her  own  testi- 
mony, was  not  confined  to  the  date  of  October 
19.  She  testifies  to  numerous  acts  of  adultery 
committed  by  herself  and  [24]  appellant 
prior  to  the  19th  of  October,  the  date  on 
which  they  were  caught  in  the  act  by  re- 
spondent. 

The  issue  in  cases  of  this  character  is  aa 
to  whether  or  not  the  appellant  committed 
adultery  with  the  wife  of  respondent  without 
the  consent  or  connivance  of  the  latter. 
This  being  proven,  the  amount  of  damages 
in  which  the  party  sued  must  respond  is  a 
matter  depending  upon  such  mitigating 
circumstances  as  may  be  shown  to  appear. 
The  lack  of  consortium  of  the  spouse  is 
•always  an  element  upon  which  damages  are 
estimated,  and  v/hen  this  does  not  appear,  or 
where,  as  in  this  case,  there  appears  a  rec- 
oncilation  and  only  a  partial,  if  any,  break- 
ing up  of  the  home,  or  only  a  partial,  if  any, 
destruction  of  the  marital  affection  or  re- 
lation, these  elements  are  properly  considered 
in  mitigation  of  damages.  ( Smith  v^  Meyers, 
supra;  Billings  v.  Albright,  supra;  Scheffler 
v.  Robinson,  supra.) 

The  question  as  to  whether  or  not  the  ap- 
pellant was  guilty  of  adultery  with  the  wife 
of  respondent  was  one  to  be  determined  by 
the  trial  court.  There  is  a  substantial  con- 
flict in  the  evidence.  The  testimony  of  re- 
spondent tends  to  establish  the  fact  by 
circumstantial  evidence,  while  the  testimony 
of  Annie  Rehling  was  a  direct  and  positive 
accusation,  not  alone  as  to  one  occurrence,  but 
as  to  many.  A  complete  denial  of  all  of  these 
statements  is  in  the  testimony  of  respondent. 
There  was  evidence  eminently  substantial  to 
support  the  finding  as  to  adultery.  Following 
the  almost  universal  rule  that  where  there 
is  a  substantial  conflict  in  the  evidence,  an 
appellate  court  will  not  disturb  the  decision 
of  the  court  below,  and  especially  in  view 
of  the  fact  that  the  decision  is  supported  by 
substantial  evidence. 

Other  minor  errors  are  asserted  by  ap- 
pellant, but  we  deem  them  unimportant  or 
nonprejudicial. 

The  judgment  and  order  appealed  from  are 
sustained. 

It  is  so  ordered. 


NOTE. 

Effeot  of  Admission  of  Ineompeteiit 
Evideiioe  in  Trial  before  Court  wi^- 
omt  Jury. 

Introductorv,    660. 

Admission  Not  Ground  for  Reversal: 
Generally,  660. 


Disregard   of   Incompetent  fividenoe: 
In  General,  662. 

Presumption  as  to  Disregard  of  Evi- 
dence, 663. 
Statement  as  to  Disregard  of  Evi- 
dence, 664. 
fiufiicient    Competent   Evidence   to    Sus- 
tain Decision,    665. 
Evidence  Admitted  Immaterial,   667. 
Admission  Ground  for  Reversal: 

Failure  of  Competent  Evidence,    668. 
Decision  Influenced  by  Incompetent  Evi- 
dence, 668. 


Introductory. 

The  cases  dealing  with   the  effect  of  the 
admission  of  incompetent  evidence  on  a  trial 
before  the  court  without  a  jury  habitually 
dispose  of  the  question  somewhat  summarily 
and  rarely  if  ever  lay  down  the  rule  on  that 
subject   in   its   entirety.     The   general   rule 
deducible  from  the  cases  appears  to  be  that 
where  a  case  has  been  tried  before  the  court 
without  a  jury  the  admission  of  incompetent 
evidence  is  ordinarily  deemed  to  have  been 
harmless  unless  it  affirnuitively  appears  that 
the  action  of  the  court  was  influenced  there- 
by.    In  other  words  it  is  presumed  that  in- 
competent evidence  was  disregarded  by   the 
court  in  making  up  its  decision.     That  pre- 
sumption may  be  strengthened  by  the  trivial 
character    of    the    evidence    erroneouslv    ad- 
mitted,  by  the  presence  of  adequate  compe- 
tent evidence  on  the  same  point  to  justify  the 
finding  of  the  court  or  by  stat^nents  in  the 
record   showing  more   or    less   directly   that 
the  evidence  in  question  was  actually  disre- 
garded.   The  presumption  may  be  rebutted  by 
the  fact  that  the  court  made  a  finding  which 
was  without  adequate  support  in  the  compe- 
tent evidence  or  by  statements  in  the  record 
indicating  that  the  incompetent  evidence  was 
in  fact  considered  in  making  up  the  decision. 
But  as  heretofore  stated  the  decisions  confine 
themselves   to   laying  down   in   fragmentary 
form  so  much  of  the  rule  as  is  applicable  to 
the  particular  case,  and  accordingly  the  state- 
ments therein  made  must  be  taken  as  subject 
to  several  unexpressed  qualifications. 

AdnUssi&n  Not  GroutuI  for  Reversal, 

Gknerallt. 

While,  as  has  been  said  (see  supra.  In- 
troductory), the  statement  is  subject  to  many 
qualifications  it  has  been  declared  generally 
in  a  number  of  cases  that  where  a  trial  is 
had  before  the  court  without  a  jury  the 
admission  of  incompetent  evidence  does  not 
constitute  reversible  error. 

United  States. — U.  S.  y.  King,  7  How. 
833,  12  U.  S.  (L.  ed.)  934;  Streeter  v. 
Chicago  Sanitary  Dist.  133  Fed.  124,  66  C. 
C.  A.  190;  Ajax  Forge  Co.  v.  Morden  Frog^ 
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etc.  Works,  156  FeS.  591,  affirmed  164  Fed. 
843,  90  C.  C.  A.  606;  Sperry,  etc.  Co.  v. 
O'NeiU.AdamB  Cow' 186  Fed.  231,  107  CCA. 


337. 


AMMtma. — Berlin.  Mach.  Works  y.  Ala- 
bama City  Furniture  Co.  112  Ala.  488,  20  8o. 
418. 

Califofma, — California  £lectrie  Light  Co. 
y.  California  Sale  Deposit,  etc.  Co.  145  CaL 
124,  78  Pac.  372.  See  also  Falk  v.  Wittram, 
120  Cal.  479,  52  Pac.  707,  65  Am.  St.  Rep. 
184. 

Colorado, — ^Rollins  y.  Fearnley  Inyest.  etc. 
Co.  26  Colo.  App.  85,  136  Pac  95. 

Conneotio^t. — Barber  v.  Mexico  Inter- 
national Co.  73  Conn.  iJ87,  48  Atl.  758. 

lyistrict  of  Columbia,— V.  S.  y.  Ballingeri 
35  App.  Cas.  429. 

Georgia, — ^McMillan  v.  Sayannah  Guano 
Co.  133  Ga.  760,  66  S.  E.  943. 

Illinois,— ^ze  Giachas  v.  Cable  Co.  190  111. 
App.  285, 

Indiana. — Indiana  Imp.  Co.  v.  Wagner,  138 
Ind.  658,  38  N.  E.  49;  Miller  v.  Dill,  149 
Ind.  326,  49  K.  E.  272;  Bowen  v.  Eaton, 
46  Ind.  App.  65,  89  N.  E.  961. 

Kankos. — ^Hastings  y.  Roll,  62  Kan.  868,  64 
Pac.  1114,  affirming  judgment  9  Kan.  App. 
882,  57  Pac.  1048;  Readicker  v.  Denning,  86 
Kan.  617,  122  Pac.  103,  reversed  on  rehear- 
ing 87  Kan.  523,  125  Pac.  29. 

Kentucky. — ^Newberry  y.  Rhinehart,  169 
Ky.  513,  167  S.  W.  674. 

M€usachu8etts. — ^Folsom  y.  Ballou  Banking 
Co,  160  Maas.  561,  36  N.  E.  469. 

Michigan, — Reed  v.  Whipple,  140  Mich.  7, 
103  N.  W.  548,  12  Detroit  Leg.  N.  76. 

Minnesota. — Kern  y.  Cooper,  97  Minn.  509, 
106  N.  W.  962: 

Missouri. — Kleimann  y.  Gieselmann,  114 
Mo.  437,  21  S.  W.  796,  35  Am.  St.  Rep.  761, 
affirming  45  Mo.  App.  497;  Sanzenbacher  v. 
Santhuff,  220  Mo.  274,  119  S.  W.  395;  Daw- 
son V.  North  America  Ace.  Ins.  Co.  38  Mo. 
App.  355;  Keylon  v.  Missouri,  etc.  R.  Co. 
114  Mo.  App.  66,  89  S.  W.  337;  Stark  y. 
Kirkley,  129  Mo.  App.  363,  108  S.  W.  625; 
Zahm  V.  Royal  Fraternal  Union,  154  Mo.  App. 
70,  133  S.  W.  374.  See  also  Hanson  v.  Neal, 
215  Mo.  256,  114  S.  W.  1073;  Donaldson  y. 
Donaldson,  249  Mo.  228,  156  S.  W.  791; 
Fischer  v.  Missouri  Pac.  R.  Co.  135  Mo.  App. 
37,  115  S.  W.  477;  Barron  v.  W.  D.  Williams 
Cooperage  Co.  185  Mo.  App.  625,  171  8.  W. 
683.  Compare  Miller  y.  Slupsky,  158  Mo. 
643,  59  S.  W.  990;  Russell  y.  Sharp,  192 
Mo-  270,  91  S.  W.  134,  111  Am.  St.  Rep.  496. 

Nehmska. — ^Lunney  y.  Healy,  66  Neb.  313, 
76  N.  W.  558,  44  L.R.A.  598;  National  Ma- 
sonic Ace.  Assoc,  y.  Burr,  67  Neb.  437,  77 
N.  W.  1098:  Bolin  y.  Fines,  60  Neb.  443, 
83  N.  W.  740;  Blondel  y.  Bolander,  80  Neb. 
531,  114  N.  W.  574;  Nemaha  Val.  Drainage 
Diet.  y.  Marconnit,  90  Neb.  514,  134  N.  W. 


177;  Metcalf  T.  Bockoven,  1  Neb.  (unofficial) 
Rep.  822,  96  N.  W.  406. 

New  York. — Walden  y.  Jamestown,  178  N. 
Y.  213,  70  N.  E.  466,  affirming  79  App.  Div. 
433,  80  N.  y.  S.  65,  12  N.  Y.  Ann.  Cas.  313; 
Mercer  y.  Vose,  40  Super.  Ct.  218;  Mitchell 
y.  Metropolitan  £1.  R.  Co.  56  Hun  642,  9 
N.  Y.  8.  130;  Banks  y.  New  York  Club,  68 
Hun  92,  22  N.  Y.  8.  727 ;  Frank  y.  Musliner, 
76  App.  Div.  616,  78  N.  Y.  S.  369;  Newman 
y.  Lee,  87  App.  Diy.  116,  84  N.  Y.  S.  106; 
Jackson  y.  Jackson,  100  App.  Div.  395,  91 
N.  Y.  8.  844;  Middleworth  y.  Ordway,  120 
App.  Diy.  903,  106  N.  Y.  8.  1131,  affirm^^ 
191  N.  Y.  404,  84  N.  £.  291.  See  also  Flynn 
y.  CrimminB*  17  N.  Y.  8t.  Rep.  987. 

Oklahoma. — See  Tobin  y.  O'Brieter,  10 
Okla.  600,  86  Pac.  1121. 

Oregon. — Columbia  Val.  Trust  Co.  v.  Smith, 
66  Ore.  6,  107  Pac.  465. 
-  8outh     Dakota. — Compare     Chapman     y. 
Greene.  18  S.  D.  606,  101  N.  W.  351. 

Texas. — Hensey  v.  Bagdad  Sash  Factory 
Co.  1  White  &  W.  Civ.  Cas.  Ct.  App.  §  718; 
Hill  V.  Smith,  6  Tex.  Civ.  App.  312,  25  S. 
W.  1079;  Smith  y.  Bunch,  31  Tex.  Civ.  App. 
541,  73  S.  W.  569;  Flack  v.  Bremen,  45  Tex. 
Civ.  App.  473,  101  S.  W.  537 ;  Daugherty  v. 
Templeton,  60  Tex.  Civ.  App.  304,  110  S.  W. 
663;  Missouri,  etc.  R.  C>.  v.  McLean,  56 
Tex.  Civ.  App.  130,  118  8,  W.  161;  Merri- 
man  v.  Blalack,  57  Tex.  Civ.  App.  270,  121 
6.  W.  662,  122  S.  W.  403;  Leonard  v.  King, 
135  S.  W.  742;  Gulf,  etc.  R.  Co.  v.  Bogy, 
178  8.  W.  577;  Lawson  v.  Port  Arthur  Canal, 
etc.  Co.  186  8.  W.  600. 

Vermont, — Compare  Pictorial  League  y. 
Nelson,  69  Vt.  162,  37  Atl.  247. 

Washington. — ^Merchants'  Nat.  Bank  v. 
Peet,  9  Wash.  237,  37  Pajc.  290;  Bohrer  v. 
Snyder,  29  Wash.  199,  69  Pac.  748;  Ek- 
strand  v.  Barth,  41  Wash.  321,  83  Pac.  306; 
Davis  y.  Lee,  62  Wash.  330,  100  Pac.  752; 
Hastie  v.  Jenkins,  63  Wash.  21,  101  Pac.  495. 
Wisconsin. — Gross  v.  Gross,  94  Wis.  14,  68 
N.  W.  469;  Hill  v.  American  Surety  Co.  112 
Wis.  627,  88  N.  W.  642 ;  Spafford  v.  McNally, 
130  Wis,  537,  110  N.  W.  387. 

Wyoming. — See  Yount  v.  Strickland,  17 
Wyo.  526,  101  Pac.  942. 

Thus  in  Bolin  v.  Fines,  60  Neb.  443,  83 
N.  W.  740,  the  court  said  that  the  principle 
was  a  familiar  one,  that  the  admission  of 
incompetent  and  improper  evidence,  in  a 
cause  tried  to  the  court  without  the  inter- 
vention of  a  jury,  was  not  cause  for  reversal. 
And  in  Readicker  v.  Denning,  86  Elan.  617, 
122  Pac.  103,  reversed  on  other  grounds  on 
rehearing  87  Kan.  523,  125  Pac.  29,  wherein 
it  appeared  that  complaint  was  made  of  the 
admission  of  certain  testimony,  the  coiu*t  said 
that  as  the  case  was  tried  without  a  jury, 
rulings  of  that  character  were  not  vital.  So 
in  Rollins  y.   Fearnley  Inveat.   etc*  Co.   26 
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Colo.  App.  86,  136  Pac.  95,  the  court  said: 
''Serious  complaint  is  made  by  appellant  to 
the  rulings  of  the  trial  court  on  the  intro- 
duction of  testimony,  and  we  think  that  the 
record  discloses  that  both  parties  were  per- 
iriitted,  over  objection,  to  introduce  much  in- 
competent evidence,  but,  as  the  trial  was  to 
the  court  without  a  jury,  we  cannot  say  that 
prejudicial  error  resulted  therefrom."  Like- 
wise in  Berlin  Mach.  Works  v.  Alabanui  City 
Furniture  Co.  112  Ala.  488,  20  So.  418,  the 
court  said:  "Where  a  cause  is  tried  by  the 
court  without  a  jury,  the  rule  is,  that 
though  the  court  may  have  erred  in  its  rul- 
ings upon  the  admission  and  exclusion  of 
evidence,  if  the  same  conclusion  should  have 
been  reached,  and  there  been  no  error  in  its 
rulings  upon  these  questions,  this  court  will 
not  reverse."  In  Newberry  v.  Rhinehart,  169 
Ky.  513,  167  S.  W.  674,  the  court  said  that 
certain  testimony  was  incompetent  but  it  was 
not  hurtful  and  could  be  disregarded.  And 
in  Ajax  Forge  Co.  v.  Morden  Frog,  etc. 
W^orks,  166  Fed.  591,  affirmed  164  Fed.  843, 
00  C.  C.  A.  605,  in  an  equity  suit  the  court 
said  that  a  paper  which  was  received  in  evi- 
dence purporting  to  be  an  opinion  given  by 
counsel  for  the  complainant  expressing  doubt 
as  to  the  infringement  of  a  patent  averred 
in  the  bill,  even  though  inadmissible,  could 
not  disturb  the  decree  on  the  merits  of  the 
controversy. 

In  Williams  v.  Burdick,  63  Ore.  41,  125 
Pac.  844,  rehearing  denied  63  Ore.  49,  126 
Pac.  603,  the  court  said:  "In  an  action  tried 
by  a  court  without  a  jury,  the  receipt  of 
incompetent  evidence,  properly  excepted  to,  is 
not  prejudicial,  unless  injury  has  necessarily 
resulted.'*  See  to  the  same  effect  Burroughs 
V.  Straus,  48  App.  Div.  684,  62  N.  Y.  S. 
1119;  Taffe  v.  Smyth,  62  Ore.  227,  126  Pac. 
308. 

DlSRaeABD  OF  INCOMFEIVNT  EVIDBNOB. 

In  General. 

In  a  trial  before  the  court  without  a  jury 
where  incompetent  evidence  is  not  considered 
its  admission  is  not  reversible  error. 

United  States. — Hinckley  v.  Pittsburgh 
Bessemer  Steel  Co.  121  U.  S.  264,  7  S.  Ct. 
875,  30  U.  S.  (L.  ed.)  967;  West  v.  East 
Coast  Cedar  Co.  113  Fed.  737,  51  C.  C.  A. 
411,  affirming  110  Fed.  726.  See  also  Field 
V.  U.  S.  9  Pet.  182,  9  U.  S.  (L.  ed.)  94. 

Alabama. — Nelms  t.  Kennon,  88  Ala.  329, 
6  So.  744. 

Arizona. — California  Development  Co.  v. 
Yuma  Val.  Union  Land,  etc.  Co.  9  Ariz.  366, 
M  Pac.  88. 

Ark<[neas. — Niagara  F.  Ins.  Co.  v.  Boon, 
76  Ark.  153,  88  S.  W.  916;  Waters  v.  Merit 
Pants  Co.  76  Ark.  252,  88  S.  W.  879.  See 
alfio  Allen  v.  Ozark  Land  Go.  55  Ark.  549, 
18  S.  W.  1042. 


Califomia.^^Soott  ▼.  McPherson,  168  Cal. 
783,  145  Pac.  529. 

Colorado. — Hunter  v.  Outh,  19  Colo.  App. 
135,  73  Pac.  1089. 

Illinois.—BuTt  v.  Burt,  40  lU.  App.  536; 
First  Nat.  Bank  v.  Leaae,  68  III.  App.  562, 
affirmed  168  III.  40,  48  N.  £.  160;  Bruce  v. 
Partridge,  96  111.  App.  36;  Rogers  Grain  Co. 
▼.  Shepherd,  116  111.  App.  532. 

India/na, — Pittsburgh,  etc.  R.  Co.  v.  John- 
son, 52  Ind.  App.  467,  99  N.  £.  506. 

lotoa. — Amsden  v.  Dubuque,  etc  R.  Co.  13 
la.  132. 

Michiffan. — Rose  t.  Lewis,  10  Midi.  483; 
Turner  v.  Grand  Rapids,  20  Mich.  390; 
Ladies'  Auxiliary,  etc.  t.  Flanigan, .  157 '  N. 
W.  355. 

Minnesota. — ^American  Bridge  Co.  v.  Amer- 
ican Dist.  Steam  Co.  107  Minn.  140,  119  N. 
W.  783. 

Missouri. — Boggs  v.  Caldwell  County,  28 
Mo.  586;  McCu  Hough  v.  Hartford  Phoenix 
Ins.  Co.  113  Mo.  606,  21  S.  W.  207;  Shaffer 
V.  Detie,  191  Mo.  377,  90  S.  W.  131;  Home 
Telephone  Co.  v.  Carthage,  235  Mo.  644,  Ann. 
Cas.  1912D  301,  139  S.  W.  547,  48  L.R,A. 
(N.S.)  1055;  Gill  v.  Ely-Norris  Safe  Co.  170 
Mo.  App.  478,  156  S.  W.  811;  Lindsay  v. 
Smith,  178  Mo.  App.  189,  166  S.  W.  820. 

Montana. — Montana  Ore  Purchasing  Co.  ▼. 
Butte,  etc.  Consol.  Min.  Co.  25  Mont.  427, 
65  Pac.  420;  Cobban  v.  Hecklen,  27  Mont. 
245,  70  Pac.  805;  Colusa  Parrot  Min.  etc. 
Co.  V.  Barnard,  28  Mont.  11,  72  Pac.  45; 
King  V.  Pong  Gold  Min.  Co.  28  Mont.  74, 
72  Pac.  309. 

Nevada. — Rawhide  Balloon  Traction  Min. 
Co.  V.  Rawhide  Coalition  Mines  Co.  33  Nev. 
307,  111  Pac.  30. 

NeuD  Hampshire. — Young  v.  Milan,  73  N. 
H.  562,  64  Atl.  16. 

Ifew  York. — Quinoey  v.  Young,  6  Daly  327 ; 
Belmont  v.  Coleman,  1  Bosw.  188;  Grould  v. 
Chicago,  etc.  R.  Co.  61  Hun  625,  15  N.  Y.  S. 
895;  Woodward  v.  Remington,  81  Hun  160, 
30  N.  Y.  S.  743;  Alpaugh  v.  Hulse,  72  App. 
Div.  438,  76  N.  Y.  6.  571;  Nette  v.  New 
York  El.  R.  Co.  13  Misc.  218,  34  N.  Y.  S. 
233;  Murphy  v.  Metropolitan  St.  R.  Co.  19 
Misc.  194,  43  N.  Y.  S.  223;  Cassidy  v.  Font- 
ham,  14  N.  Y.  S.  151. 

Oklahoma. — Ins.  Co.  of  North  Ankerica  v. 
Cochran,  159  Pac,  247. 

Oregon. — ^Zelig  v.  Blue  Point  Oyster  Co.  •! 
Ore.  535,  113  Pac.  852,  122  Pac.  766. 

Pennsylvania. — Huntley  v.  Goodyear,  182 
Pa.  St.  613,  38  Atl.  507,  41  W.  M.  C.  113; 
Llewellyn  v.  Canffiel,  215  Pa.  St.  23,  64  AtL 
388;  Reading  City  Pa«8.  R.  Co.  v.  Berks 
County,  246  Pa.  St.  44,  91  Atl.  1045. 

Rhode  Island. — Baxter  v.  Patemaude,  32 
R.  T.  197,  78  Atl.  626. 

South  OdroZtna.— Miller  t.  Edwards,  18  S. 
C.  600;  Minton  v.  Pickens,  24  S.  C.  692. 
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Teafos. — Barth  v.  Green,  78  Tex.  678,  15 
S.  W.  112;  St.  Louis,  etc.  R.  Co.  v*  Turner, 
1  Tex.  Civ.  App.  625,  20  S.  W.  1008;  Peo- 
ple's Bldg.  etc.  Assoc,  v.  Marston,  30  Tex. 
Civ.  App.  100,  69  S.  W.  1034;  Veatch  v. 
Gray,  41  Tex.  Civ.  App.  145,  91  S.  W.  324; 
Brooks  Tire  Mach.  Co.  v.  Shields,  48  Tex. 
Civ.  App.  631,  108  S.  W.  1005;  St.  Paul  F. 
etc.  Ins.  Co.  v.  Cronin,  62  Tex.  Civ.  App. 
440,  131  S.  W.  649;  Phoenix  Assur.  Co.  v. 
Freedman,  19  fi.  W.  1010;  Emporia  Lumber 
Co.  V.  League,  106  S.  W.  1167;  Edwards  v. 
White,  120  6.  W.  914;  Texas  Cent.  Tel.  Co. 
V.  Owens,  128  S.  W.  920;  Martin  v.  Reed, 
160  S.  W.  1094.  See  also  La  Pice  v.  Cadden- 
head,  21  Tex.  Civ.  App.  363,  53  8.  W.  66. 

rermont.— Walston  v.  Allen,  82  Vt.  549,  74 
Atl.  225. 

Virginia. — Steptoe  v.  Pdlard,  30  Grat.  689. 

Waahin^on. — Chlopeck  v.  Chlopeck,  47 
Wash.  256,  91  Pac.  966;  Smith  v.  Scott,  51 
Wash.  330,  98  Pac.  763;  Carney  v.  Vogel,  52 
Wash.  671,  100  Pac.  1027. 

Weet  Virytma.— State  v.  Seabright,  16  W. 
Va.  690. 

Wi«jon#m.— Taylor  v.  Collins,  51  Wis.  12S, 
8  N.  W.  22;  Frisk  v.  Reigelman,  76  Wis.  490, 
43  N.  W.  117,  44  N.  W.  766,  17  Am.  St.  Rep. 
198 ;  In  re  Hyde,  141  Wis.  41,  122  N.  W.  774. 

Thus  in  Minton  v.  Pickens,  24  S.  C.  592, 
the  court  said:  "A  new  trial  will  not  be 
granted  for  admission  of  testimony,  which, 
even  if  incompetent,  was  not  considered  by 
the  circuit  judge  in  reaching  his  conclusions." 

Presumption  as  to  Disregard  of  Evidence. 

In  reviewing  a  trial  before  the  court  with- 
out a  jury  it  will  be  presumed  that  incom- 
pet^it  evidence  was  disregarded  and  the  issue 
determined  only  from  a  consideration  of  com- 
petent evidence,  and  accordingly  the  admis- 
sion of  the  incompetent  evidence  does  not 
constitute  reversible  error. 

United  States.-^.  J.  McCaskill  Co.  v.  U. 
e.  216  U.  S.  504,  30  S.  a.  386,  54  U.  S. 
(L.  ed.)  690.  See  also  Diinlap  v.  Hopkins, 
95  Fed.  231,  37  C.  C.  A.  62. 

Arizona. — Boston,  etc.  Smelting,  etc.  Co.  v. 
Lewis,  3  AriE.  6,  20  Pac.  310,  73  Pac.  448; 
U.  S.  V.  Marks,  5  Ariz.  404,  52  Pac.  773; 
Seavems  v.  Costello,  8  Ariz.  308,  71  Pac. 
930;  Shannon  Copper  Go.  v.  Potter,  13  Ariz. 
245,  108  Pac.  486. 

Arkansas. — Waters  v.  Merit  Pants  Co.  76 
Ark.  252,  88  S.  W.  879;  Covington  v.  St. 
Francis  County,  77  Ark.  258,  91  S.  W.  186; 
St.  Louis,  etc.  R.  Co.  v.  Berry,  86  Ark.  309, 
110  S.  W.  1049. 

Colorado. — Standard  Ace.  Ins.  Co.  v. 
Friedenthal,  1  Colo.  App.  5,  24  Pac.  88; 
Washburn  v.  Williams,  10  Colo.  App.  153,  50 
Pac.  223;  Crocker  v.  Burns,  13  Colo.  App. 
54,  66  Pac.  199. 


/MinoM.—Swift  v.  Castle,  23  111.  209 ;  Saw- 
yer  v.  Campbell,  130  111.  186,  22  N.  E.  458  j 
Coffey  V.  Coffey,  179  111.  283,  63  N.  E.  590, 
affirming  74  111.  App.  241 ;  Podolski  v.  Stone,. 
186  111.  640,  58  N.  E.  340,  affirming  judgment 
86  111.  App.  62;  Dorman  v.  Dorman,  187  IlL 
154,  58  N.  E.  236,  79  Am.  St.  Rep.  210; 
Vinson  v.  Scott,  198  111.  144,  65  N.  E.  76; 
Dowie  V.  Driscoll,  203  111.  480,  68  N.  £.  56; 
Springer  v.  Borden,  210  111.  518,  71  N.  E. 
345,  affirming  judgment  112  111.  App.  168; 
Kreiling  v.  Northrup,  216  111.  195,  74  N.  E. 
123,  affirming  judgment  116  111.  App.  448; 
Teford  v.  Howell,  220  111.  62,  77  N.  E.  82, 
affirming  judgment  119  111.  83;  Kenealy  v. 
Glos,  241  111.  15,  89  N.  £.  289;  Magnusson 
V.  Charlson,  32  111.  App.  580;  Keithley  v. 
Wood,  47  111.  App.  102;  Dorsey  v.  W^illiams, 
46  111.  App.  386;  Beal  v.  Pratt,  67  111.  App. 
483;  Chronister  v.  Anderson,  73  111.  App. 
624;  Ellison  v.  Chicago  Title,  etc.  Co.  80  111. 
App.  399;  Groff  v.  Mutual  L.  Ins.  Co.  92 
111.  App.  207;  Supreme  Council  American 
Legion  of  Honor  v.  Stewart,  106  111.  App. 
605;  KiUler  v.  Studbaker,  113  111.  App.  342, 
352;  Ranson  v.  Ranson,  115  111.  App.  1: 
Slattery  v.  Stevens,  125  111.  App.  67;  Mc- 
intosh V.  risher,  125  111.  App.  511;  Ritz- 
muller  v.  Neuer,  130  III.  App.  380;  Lake 
Forest  Water  Go.  v.  Lake  Forest,  164  111. 
App.  184,  affirmed  249  111.  382,  94  N.  E.  517; 
Mugge  V.  Erkman,  161  111.  App.  180;  Society 
Operaria,  etc.  v.  Rock,  176  111.  App.  132. 

lotoa. — ^Bowman  v.  Sedgwick,  82  N.  W. 
491 ;  Keenhold  v.  Dudley,  151  N.  W.  1076. 

Kansas. — Reagle  v.  Dennis,  8  Kan.  App. 
151,  55  Pac.  469. 

Kentucky. — Lambert  v.  Lambert,  63  S.  W. 
614,  23  Ky.  L.  Rep.  692. 

Missouri. — Wald  v.  Wald,  119  Mo.  App. 
341,  96  S.  W.  302. 

Montana. — Lane  v.  Bailey,  29  Mont.  648, 
76  Pac.  191. 

Xebraska. — Schmelling  v.  State,  57  Neb. 
562,  78  N.  W.  279;  Gage  County  v.  George 
E.  King  Bridge  Co.  58  Neb.  827*^,  80  N.  W. 
56;  Merrifield  v.  Pawnee  City  Farmers*  Nat. 
Bank,  59  Neb.  602,  81  N.  W.  611;  Bowman 
V.  Wright,  66  Neb.  661,  91  N.  W.  580,  92 
N.  W.  580;  Citizens'  Ins.  Co.  v.  Herpol- 
sheimer,  77  Neb.  232,  109  N.  W.  160;  Palmer 
V.  MacFarlane,  78  Neb.  788,  111  N.  W.  794; 
Crinkley  v.  Rogers,  160  N.  W.  974. 

New  Jersey, — ^U.  S.  Commercial  Co.  ▼. 
Joachinstahl,  72  Atl.  46. 

New  Meceioo. — ^Radcliffe  v.  Chavey,  15  N. 
M.  258,  110  Pac.  699;  Williams  v.  Dockwiler, 
19  N.  M.  623,  145  Pac.  475. 

New  York. — McSorley  v.  Hughes,  58  Hun 
360,  12  N.  Y.  S.  179. 

North  DoJfcota.— State  v.  Harris,  14  N.  D. 
601,  106  N.  W.  621. 

OWo.— Terry  ▼.  State,  24  Ohio  Cir.  Ct. 
Rep.  111. 
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Bcuth  Carolina. — Ross  v.  Jones,  58  S.  G.  1, 
35  6.  £.  402,  36  S.  £.  1. 

South  Dakota. — Bowdle  v.  Jencks,  18  S.  D. 
80,  99  N.  W.  98;  Kirby  v.  Citizens'  Tel.  Co. 

20  S.  D.  154,  105  N.  W.  95 ;  In  re  McCellan, 

21  S.  D.  209,  111  N.  W.  540,  modifying  on 
rehearing  30  S.  D.  498,  107  N.  W.  681; 
Durand  v.  Preston,  26  8.  D.  222,  128  N.  W. 
129;  Squier  v.  Mitchell,  32  S.  D.  342,  143 
N.  W.  277. 

Texas, — McGaughey  v.  Meek,  1  White  &  W. 
Civ.  Cas.  Ct.  App.  §  1195;  Franklin  v.  Hardi, 
1  \^^lite  &  W.  Civ.  Cas.  Ct.  App.  §  1219; 
Wade  V.  Buford,  1  White  &  W.  Civ.  Cas.  Ct. 
App.  §  1336;  Ward  v.  Armstead,  17  Tex. 
Civ.  App.  374,  43  S.  W.  63;  Texas,  etc.  R. 
Co.  V.  Rutherford,  28  Tex.  Civ.  App.  690,  68 
S.  W.  825;  Nicholson-Watson  Shoe,  etc.  Co. 
V.  Urquhart,  32  Tex.  Civ.  App.  527,  75  S.  W. 
45;  Stubblefleld  v.  Hanson,  94  S.  W.  406; 
Conturie  v.  Roensch,  134  S.  W.  413;  U.  S. 
Fidelity,  etc.  Co.  v.  Hall,  173  S.  W.  892. 

Utah. — Salt  Lake  Foundry,  etc.  Co.  v. 
Mammoth  Min.  Co.  6  Utah  351,  23  Pac.  760; 
Wells  V.  Davis,  22  Utah  322,  62  Pac.  3. 

Virginia. — Engleman  v.  Engleman,  97  Va. 
487,  34  S.  £.  50. 

West  Virginia. — ^Poling  v.  Condon-Lane 
Boom,  etc.  Co.  55  W.  Va.  529,  47  S.  E.  279. 

Wisconsin, — ^McNally  y.  McAndrew,  98 
Wis.  62,  73  N.  W.  315. 

Thus  in  J.  J.  McCaskiU  Co.  v.  U.  6.  216 
U.  S.  504,  30  S.  Ct.  386,  54  U.  8.  (L.  ed.) 
590,  wherein  it  was  contended  that  certain 
testimony  was  incompetent  because  it  was 
not  followed  by  other  testimony  which  was 
necessary  to  give  it  e£fect,  McKenna,  J., 
said  it  must  be  kept  in  mind  that  the  case 
was  tried  by  the  court  and  that  it  mig^t  be 
assumed  that  it  was  given  no  value  or  proba- 
tive strength.  So  in  Bowman  v.  8edg\vick 
(la.)  82  N.  W.  491,  the  court  said:  ''On  all 
the  issues  the  evidence  was  in  conflict.  If 
some  of  it  was  inadmissible,  the  court  will 
be  assumed  not  to  have  considered  that  in 
reaching  its  conclusion.''  Likewise  in  U.  S. 
Fidelity,  etc.  Co.  v.  Hall  (Tex.)  173  S.  W. 
892,  it  was  said:  "If  the  testimony  of  the 
witness  Turner  as  to  what  Watson  said  to 
him  about  the  ownership  of  the  land  was 
inadmissible,  as  claimed,  the  error  in  admit- 
ting it  is  not  a  reason  why  the  judgment 
should  be  reversed.  The  trial  being  to  the 
court,  and  there  being  other  and  competent 
testimony  warranting  the  finding  that  the 
land  was  a  part  of  appellee's  mother's  sepa- 
rate estate,  it  should  be  assumed  that  the 
court  based  his  finding  as  to  the  ownership 
of  the  land  on  the  competent  testimony." 
And  in  Bowdle  v.  Jencks,  18  S.  D.  80,  99 
N.  W.  98,  the  court  said:  "In  the  case  at 
bar  the  evidence,  although  inadmissible,  was 
not  of  such  a  conclusive  character  as  consti- 
tuted prejudicial  error,  and  the  preaumption 


will  be  indulged  in  that  the  court  did  dia- 
legard  the  evidence  in  its  final  decision  of 
the  case." 

Stat&ment  as  to  Disregaird  of  Bvidenoe. 

In  a  trial  by  the  court  without  a  jury 
where  the  court  states  that  incompetent  evi- 
dence has  been  disregarded  its  admission  is 
not  reversible  error.  Lampkin  v.  Garwood, 
122  Ga.  407,  50  N.  £.  171;  McGlennan  v. 
Margowski,  90  Ind.  150;  Ladies'  Auxiliary, 
etc.  V.  Flanigan  (Mich.)  157  N.  W.  365; 
Hodgdon  v.  Peet,  122  Minn.  286,  142  N.  W. 
808;  American  Bank-Note  Co.  v.  Metropoli- 
tan £1.  R.  Co.  63  Hun  506,  18  N.  Y.  S.  532; 
Smith  V.  Lee,  82  Tex.  124,  17  S.  E.  598; 
Hornberger  v.  Giddings,  31  Tex.  Civ.  App. 
283,  71  S.  W.  989;  Texas,  etc.  R.  Co.  v. 
Dorman  (Tex.)  62  S.  W.  1086;  Keller  v. 
Lindon  (Tex.)  133  S.  W.  304;  Foster  v. 
Burton,  62  Vt.  239,  20  Atl.  326;  Spaulding 
V.  Albin,  63  Vt.  148,  21  Atl.  530;  Main  v. 
Johnson,  7  Wash.  321,  35  Pac.  67.  Compare 
Farmers'  Union  Elevator  Co.  v.  Syndicate 
Ins.  Co.  40  Minn.  152,  41  N.  W.  647;  Farm- 
ers Union  Elevator  Co.  v.  Liverpool,  etc. 
Ins.  Co.  40  Minn.  155,  41  K.  W.  548;  Robin- 
son V.  New  York  El.  R.  Co.  175  N.  Y.  219, 
67  N.  £.  431.  Thus  in  Foster  v.  Burton,  62 
Vt.  239,  20  Atl.  326,  the  court  said:  "On 
the  statement  of  the  county  court,  that  it 
found  the  facts  reported  from  legitimate  tea- 
timony,  its  reception  of  the  testimony,  if 
erroneous,  is  not  reversible  error."  And  in 
Hodgdon  v.  Peet,  122  Minn.  286,  142  N. 
W.  808,  wherein  it  appeared  that  the  court 
received  incompetent  eividence  subject  to  ob- 
jection, and  expressly  stated  that  it  was 
disregarded  in  reaching  the  deciaion,  it  was 
held  that  this  was  in  effect  a  ruling  suatain- 
ing  the  objection  to  the  evidence.  So  in 
Smith  V.  Lee,  82  Tex.  124,  17  S.  W.  598,  the 
court  said:  ^'Usually  when  a  case  is  tried 
by  the  court  and  there  is  sufficient  legal  evi- 
dence to  support  the  judgment  it  will  not  be 
reversed  on  account  of  the  admission  of  erro- 
neous evidence,  especially  when  the  judge 
trying  the  case  is  able  to  certify  in  the  bill 
of  exceptions  that  such  evidence  was  not  o<m- 
sidered  in  reaching  the  conduaion." 

In  Coffey  v.  Coffey,  179  111.  283,  53  N.  B. 
590,  it  was  said:  'There  can  be  no  error  in 
such  a  case  as  this  in  letting  in  the  incom- 
petent evidence  where  it  is  afterwards  ex- 
cluded." In  Ladies'  Auxiliary,  etc.  v.  Flani- 
gan (Mich.)  157  N.  W.  355,  the  court  said 
that  the  decree  indicated  that  the  incompe- 
tent testimony  was  not  required  by  the  trial 
court  in  reaching  a  conclusion;  therefore  it 
would  be  unnecessary  to  consider  it. 

But  in  Robinson  v.  New  York  El.  R.  Co. 
175  N.  Y.  219,  67  N.  E.  431,  the  court  said: 
'The  mere  statement  of  the  trial  judge  that 
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he  did  not  consider  certain  evidence  in  reach- 
ing  his  decision  is  without  legal  effect.'' 

SUTFIdSnT  GOMPlTFeNT  EVIDBNCE  TO  SUSTAIN 

Decision.  > 

In  a  trial  before  the  court  without  a  jury 
if  there  is  sufficient  competent  evidence  sup- 
porting the  judgment  or  finding,  the  admis- 
sion of  incompetent  evidence  does  not  consti- 
tute reversible  error. 

United  States. — ^Mammoth  Min.  Co.  v.  Salt 
Lake  Foundry,  etc.  Co.  161  U.  S.  447,  14 
S.  Ot.  384,  38  U.  S.  ( L.  ed. )  229 ;  Dorsheimer 
V.  Glenn,  51  Fed.  404,  4  U.  S.  App.  500,  2 
C.  C.  A.  309;  Miller  v.  Houston  City  St.  R. 
Co.  55  Fed.  3<J6,  13  U.  S.  App.  57,  5  C.  C.  A. 
134;  Migeon  v.  Montana  Cent.  R.  Co.  77  Fed. 
249,  44  U.  S.  App.  724,  23  C.  C.  A.  156, 
Harming  decree  68  Fed.  811. 

Alabama.— Carlisle  v.  Tuttle,  30  Ala.  613; 
Powers  V.  Dickie,  49  Ala.  81;  Todd  v.  Neal, 
49  Ala.  266;  Bozeman  v.  Bozeman,  83  Ala. 
416,  3  So.  784;  Scarborough  v.  Borders,  115 
Ala.  436,  22  So.  180;  Smith  ▼.  EIrod,  122 
Ala.  269,  24  So.  994;  Wood  v.  Potts,  140 
Ala.  425,  37  So.  263;  Union  Cent.  L.  Ins. 
Co.  V.  Washburn,  158  Ala.  169,  48  So.  475. 

Ariaona. — Boston,  etc.  Smelting,  etc.  Co.  v. 
Lewis,  3  Ariz.  6,  20  Pac.  310,  73  Pac.  448; 
Abernathy  v.  Reynolds,  8  Ariz.  173,  71  Pac. 
914. 

Arkansas. — Waters  y.  Merit  Pants  Co. 
76  Ark.  252,  88  S.  W.  879. 

Coit/omia.— White  v.  White,  82  Cal.  427, 
23  Pac.  276,  7  L.R.A.  799;  Bancroft-Whitney 
Co.  V.  McHugh,  166  Cal.  140,  134  Pac.  1157; 
IVince  V.  Hill,  170  Cal.  192,  149  Pac.  578; 
Stone  V.  San  Francisco  Brick  Co.  13  Cal. 
App.  203,  109  Pac.  103;  Pugh  v.  Bell,  21 
Cal.  App.  530,  132  Pac.  286.  See  also  Whit- 
ney V.  Buekman,  13  Cal.  536. 

Colorado. — Parker  v.  Van  Buren,  20  Colo, 
217,  36  Pac.  900;  Casserleigh  v.  Green,  28 
Colo.  392,  65  Pac.  32,  affirming  12  Colo.  App. 
515,  56  Pac.  189;  Alexander  v.  Wellington, 
44  Colo.  388,  98  Pac.  fiiSl ;  Freeman  v.  Peter- 
son, 45  Colo.  102,  100  Pac.  600;  Guldman  v. 
Wilder,  45  Colo.  551,  101  Pac.  759;  Brown 
V.  Douglas  County  First  Nat.  Bank,  49  Colo. 
393,  113  Pac.  483;  Ross  Min.  etc.  Co.  v. 
Sethman,  50  Colo.  33,  114  Pac.  287;  Sel- 
f ridge  v.  Leonard-Heflfner  Co.  51  Colo.  314, 
Ann.  Cas.  1913B  282,  117  Pac.  158;  Rogers 
V.  Nevada  Canal  Co.  reported  in  full,  post, 
this  volume,  at  page  669 ;  Harper  v.  Lockhart, 
9  Colo.  App.  430,  48  Pac.  901;  Webb  v. 
Marks,  10  Colo.  App.  429,  51  Pac.  518;  Oass 
V.  Scott,  14  Colo.  App.  377,  60  Pac.  'M; 
Pisher  v.  McPhee,  etc.  Co.  24  Colo.  App.  420, 
135  Pac.  132.  See  also  McAllister  v.  People, 
28  Colo.  156,  63  Pac.  308. 

Florida.— Ray  v.  Pollock,  66  Fla.  630,  47 
So.  940. 


minoi$.^mtieT  v.  Schenck,  101  111.  387; 
Smith  V.   Long,   106   111.  485;    Pardridge  v. 
Ryan,  134  111.  247,  25  N.  E.  627;   Brugge- 
stradt  V.  Ludwig,  184  111.  24,  56  N.  E.  419, 
affirming  82  111.  App.  435;  Lanzit  v.  J.  W. 
Sefton  Mfg.  Co.  184  111.  326,  66  N.  E.  393, 
75  Am.  St.  Rep.  171,  reversing  83  111.  App 
168;    Palmer  v.   Meriden   Britannia  Co.   188 
111.  508,  69  N.  E.  247,  affirming  88  111.  App. 
486;  Shirk  v.  Chicago,  195  111.  298,  6a  N.  E. 
193;  Van  Vleet  v.  De  Witt,  200  111.  153,  65 
N.  E.  677;  Iroquois  Furnace  Co.  v.  Elphicke, 
200  111.  411,  66  N.  E.  784,  affirming  102  111. 
App.  138;  Scott  v.  Aultman  Co.  211  111.  612, 
71  N.  E.  1112,  103  Am.  St.  Rep.  215;  Pink- 
staff  V.  Steffy,  216  111.  406,  75  N.  E.   163; 
Grand  Pac.  Hotel  Co.  v.  Pinkerton,  217  111. 
61,  75  N.  E.  427,  affirming  118  111.  App.  89; 
Illinoifl  Steel  Co.  v.  Preble  Mach.  Works  Co. 
219  111.  403,  76  N.  E.  574,  affirming  116  111. 
App.   268;    Benedict  v.  Dakin,  243  111.  384, 
90  N.  E.  712;  Riehl  v.  Riehl,  247  111.  475,  93 
N.  E.  318;  Morton  v.  Babb,  251  111.  488,  96 
N.  E.  279;   Cassem  v.  Prindle,  268  111.   11, 
101  N.  E.  241 ;  Sharp  v.  School  Trustees,  261 
111.  44,  103  N.  E.  562;  Wiener  v.  Nachbour, 
38  111.  App.  527;    Cheney  v.   Beaty,   69  111. 
App.  402;   Hammond  v.  Doty,  103  111.  App. 
75;    Johnston  v.  Miller,   103   111.  App.   181; 
Haish  V.  Dreyfus,  111  111.  App.  44;  Broderick 
V.   O'Leary,   112   111.   App.   658;    Peterson  v. 
Manhattan   L.   Ins.   Co.    115    III.   App.   421; 
Pratt  V.  Davis,  118  111.  App.   161,  affirmed 
224  111.  300,  8  Ann.  Cas.  197,  79  N.  E.  562, 
7  L.R.A.(N.S.)  609;  Foltz  v.  People,  118  111. 
App.  557;  Ray  v.  Hunter,  122  111.  App.  466; 
Stoutcnborough    v.    Rammel,    123    111.    App. 
487;   Bauman  v.  Stoller,  139  111.   App.  393, 
judgment  affirmed  235  111.  480,  85  N.  E.  657 ; 
Lundholm  v.  Mystic  Workers  of  World,  164 
111.  App.  472;  Donovan  v.  Ingoldsby,  186  111. 
App.  335;  Sawyer  v.  Campbell,  2  N.  E.  660. 
See  also  Mix  v.  People,  116  111.  266,  4  N.  E. 
783;    Harding  v.   Harding,   180   111.  481,  54 
N.  E.  587,  modifying  79  111.  App.  590. 

Indiana. — Bowers  v.  Headen,  4  Ind.  318; 
Adams  v.  Dale,  38  Ind.  106;  Stanton  v. 
State,  74  Ind.  503. 

/oictt.— Grumme  v.  Firminich  Mfg.  Co.  110 
la.  505,  81  N.  W.  791;  Mahoney  v.  State 
Ins.  Co.  133  la.  670,  110  N.  W.  1041,  9 
L.R.A.(N.S.)  490;  Stev^art  v.  Whicker,  168 
la.  269,  160  N.  W.  64. 

Kansas. — Robbins  v.  Saekett,  23  Kan.  301; 
McCready  v.  Crane,  74  Kan.  710,  88  Pac. 
748;  Sarbach  v.  Sarbach,  86  Kan.  894,  122 
Pac.  1052:  Kimball  v.  Edwards,  91  Kan.  298, 
137  Pac.  948;  Fairbank  v.  Fairbank,  92  Kan. 
45,  139  Pac.  1011,  rehearing  denied  92  Kan. 
492,  141  Pac.  297;  Dyche  v.  Weichselbaum, 
9  Kan.  App.  360,  58  Pac.  126. 

Kentuoky. — Curd  v.  Lewis,  1  Dana  351; 
Andrews  v.  Hayden,  88  Ky.  456,  11  S.  W. 
'428,  10  Ky.  L.  Rep.  1029;  Parker  y.  Catron, 
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120  Ky.  145,  85  S.  W.  740,  27  Ky.  L.  Rep. 
536,  117  Am.  St.  Rep.  575. 

Maryland.— WiWiams  v.  Higgin,  30  Md. 
404. 

Michigan. — ^Michie  ▼.  EUair,  64  Mich.  518, 
20  N.  W.  564  J  Bird  v.  Pope,  73  Mich.  483, 
41  N.  W.  514. 

Minnesota. — Ilogan  v.  Vinje,  88  Minn.  499, 
93  N.  W.  523 ;  Mankato  Mills  Co.  v.  Willard, 
M  Minn.  160,  102  N.  W.  202;  Humphreys  v. 
Minnesota  Clay  Co.  94  Minn.  469,  103  N.  W. 
338;  Cochran  v.  Cochran,  96  Minn.  523,  105 
N.  VV.  183;  Uoyd  v.  Simona,  97  Minn.  315, 
105  N.  W.  902. 

Mississippi. — Rule  v.  Rule,  39  So.  782. 

Missouri. — Moore  v.  Moutcastle,  72  Mo. 
«05:  Young  v.  Hudson,  99  Mo.  102,  12  S.  W. 
632;  Laumerier  v.  Gehner,  110  Mo.  122,  19 
S.  W.  82;  Crook  v.  Tull,  111  Mo.  283,  20  S. 
W.  8;  Kostuba  v.  Miller,  137  Mo.  361,  38 
S.    W.    946;    Green    v.    Ditsch,    143    Mo.    1, 

44  S.  W.  799;  Jones  v.  Elkins,  143  Mo.  647, 

45  S.  \V.  261;  Mississippi  Val.  Trust  Co.  v. 
McDonald,  146  Mo.  467,  48  S.  W.  483;  South- 
ern Commercial  Sav.  Bank  v.  Slattery,  166 
Mo.  620,  66  S.  \V.  1066;  Williams  v.  Stroub, 
168  Mo.  346,  67  S.  W.  875;  Dobbins  v. 
Humphreys,  171  Mo.  198,  70  S.  W.  815; 
Sheehan  v.  Stackhouse,  10  Mo.  App.  469; 
Tarrant  v.  Tarrant,  156  Mo.  App.  725,  137 
S.  W.  56;  Joseph  B.  Baum  Mercantile  Co.  v. 
Levin,  189  Mo.  App.  237,  174  S.  W.  442. 

Montana, — Way  v.  Sherman,  30  Mont.  410, 
76  Pac.  942. 

Nebraska. — Richardson  ▼.  Doty,  25  Neb. 
420,  41  N.  W.  282;  Bilby  v.  Townsend,  29 
Neb.  220,  45  N.  W.  619;  Dewey  v.  Algire, 
37  Neb.  6,  55  N.  W.  276,  40  Am.  St.  Rep. 
468;  Lihs  v.  Lihs,  44  Neb.  143,  62  N.  VV. 
457;  Hartford  Phoenix  Ins.  Co.  v.  Walter, 
61  Neb.  182,  70  N.  W.  938 ;  McKee  v.  Baniter, 
52  Neb.  604,  72  N.  W.  1044;  Bell  v.  Walker, 
54  Neb.  222,  74  N.  W.  617;  Stenger  Benev. 
Assoc.  V.  Stenger,  54  Neb.  427,  74  N.  W. 
846;  German  Nat.  Bank  v.  Kautter,  55  Neb. 
103,  75  N.  W.  566,  70  Am.  St.  Rep.  871; 
Ailing  V.  Nelson,  55  Neb.  161,  75  N.  \V.  581; 
Harvey  v.  Omaha  First  Nat.  Bank,  56  Neb. 
320,  76  N.  W.  870;  New  Hampshire  Trust 
Co.  V.  Korsmeyer  Plumbing,  etc.  Co.  57  Neb. 
784,  78  N.  W.  303;  Omaha  Nat.  Bank  ▼. 
Kyser,  60  Neb.  33,  82  N.  W.  102;  Sheibley 
v."  Dixon  County,  61  Neb.  409,  85  N.  W.  399; 
Flanagan  v.  Mathieson,  70  Neb.  223,  97  N. 
W.  287 ;  Byrnes  t.  Eley,  70  Neb.  283,  97  N . 
W.  298;  Clark  Implement  Co.  v.  Wiltfang, 
37  Neb.  796,  128  N.  W.  616;  .Etna  Indem- 
nity Co.  V.  Malone,  89  Neji.  260,  131  N.  W. 
200;  Wilson  v.  Wilson,  94  Neb.  192,  142  N. 
W.  543;  Smith  v.  Woodward,  94  Neb.  298, 
143  N.  W.  196;  Armjstrong  v.  Mayer,  1  Neb. 
(unofficial)  Rep.  1119,  95  N.  W.  483;  O'Brien 
V.  Kluever,  4  Neb.  (unofficial)  Rep.  571,  95 
N.  W.  505;  In  re  Emyart  (Neb.)  160  N.  W. 
120. 


Nevada, — Fleeson  v.  Savage  Silver  Min. 
Co.  3  Nev.  157;  Robinson  v.  Imperial  Silver 
Min.  Co.  5  Neb.  44;  Leport  v.  Sweeney,  11 
Nev.  387;  Gardner  v.  Gardner,  23  Nev.  207, 
45  Pac.  139. 

Neu?  Meanco. — ^Arizona,  etc.  R.  Co.  v.  Den- 
ver, etc.  R.  Oo.  16  N.  M.  281,  117  Pac.  730. 

Neu?  Yorik.— Hiler  v.  Hetterick,  5  Daly  33; 
Gould  V.  Chicago,  etc.  R.  Co.  61  Hun  625,  15 
N.  Y.  S.  895;  Matter  of  McCarthy,  65  Hun 
624,  20  N.  Y.  S.  581;  Lowery  v.  Steward,  3 
Bosw.  505;  Schwartz  v.  Kuhn,  83  Misc.  484, 
145  N.  Y.  S.  Ill,  affirming  137  N.  Y.  S.  990; 
Whitman  v.  Folley,  125  N.  Y.  651,  26  N.  E. 
725;  Smith  v.  Wetmore,  167  N.  Y.  234,  60 
N.  E.  419,  24  Misc.  Rep.  225,  52  N.  Y.  S.  513, 
41  App.  Div.  290,  58  N.  Y.  S.  402;  Hutton 
V.  Smith,  176  N.  Y.  375,  67  N.  E.  633,  af- 
firming 74  App.  Div.  284,  77  N.  Y.  S.  523; 
Hey  V.  Collman,  180  N.  Y.  560,  73  N.  E. 
1125,  affirming  78  App.  Div.  584,  79  N.  Y.  S. 
778;  Fox  V.  Erbe,  184  N.  Y.  542,  76  N.  E. 
1095,  affirming  100  App.  Div.  343,  91  N.  Y. 
S.  832;  Olmstead  v.  Rawson,  188  N.  Y.  517, 
81  N.  E.  456,  modifying  110  App.  Div.  809, 
97  N.  Y.  S.  239;  Brown  v.  Newell,  132  App. 
Div.  548,  116  N.  Y.  S.  965,  affirmed  200  N. 
Y.  501,  93  N.  E.  1117;  Junkins  v.  Junking, 
151  App.  Div.  77,  136  N.  Y.  S.  830;  De  St. 
Lawrent  v.  Slater,  19  Misc.  197,  43  N.  Y.  S 
63;  Shaffer  v.  Martin,  25  App.  Div.  501,  49 
N.  Y.  S.  853.  See  also  White  v.  Manhattan 
R.  Co.  63  Hun  634,  18  N.  Y.  S.  396;  Foote 
V.  Beecher,  78  N.  Y.  155;  McCarthy  v.  Gal- 
lagher, 4  Misq.  188,  23  N.  Y.  S.  884. 

Ofcio.— Thayer  v.  Luce,  22  Ohio  St.  63. 

Oklahoma.— GemeTt  v.  Griffin,  28  Okla. 
733,  116  Pac.  439;  Heeksiaii  v.  Jackson,  30 
Okla.  693,  120  Pac.  941.  See  also  Miller  t. 
Foster,  28  Okla.  731,  116  Pac.  438. 

Pennsylvania. — Bierby's  Appeal,  81  Pa.  St. 
419;  In  re  Harbison,  145  Pa.  St.  456,  22 
Atl.  991;  Robbins  v.  Farwell,  193  Pa.  St. 
37,  44  Atl.  260. 

South  Dakota.— lAesA  v.  Mellette,  18  S.  D. 
623,  101  N.  W.  355;  Godfrey  v.  FauBt,  20 
S.  D.  203,  105  N.  W.  460,  deifying  rehearing 
18  S.  D.  567,  101  1^.  W.  718;  Sherman  v. 
Harris,  reported  in  full,  post,  this  volume,  at 
page  675. 

Tennessee. — ^Montague  v.  Thomaaoii,  91 
Tenn.  168,  18  S.  W.  264. 

Texas. — Smith  v.  Hughes,  23  Tex.  248; 
Millican  v.  Millican,  24  Tex.  426;  Schleicher 
V.  Markward,  61  Tex.  99;  Sharp  v.  Schmidt, 
62  Tex.  263 ;  Texas  Land,  etc.  Co.  v.  Blalock, 
76  Tex.  85,  13  S.  W.  12;  Rodriquec  v. 
Haynea,  76  Tex.  225,  13  S.  W.  296;  Andrews 
V.  Key,  77  Tex.  35,  13  S.  W.  640;  Interna- 
tional, etc.  R.  Co.  V.  SUrtz,  97  Tex.  167,  77 
S.  W.  1,  reversing  judgment  74  S.  W.  1118; 
Jamison  v.  Dooley,  98  Tex.  206,  82  S.  W. 
780,  affirming  34  Tex.  Civ.  App.  428,  79  S. 
W.  91;  Chicago,  etc.  R.  Co.  v.  Halsell,  98 
Tex.  244,  83  S.  W.  15,  agkmimg  35  Tex.  Civ. 
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App.  126,  80  S.  W.  140;  Henderson  Mercan- 
tile Co.  V.  McKinney  First  Nat.  Bank,  100 
Tex.  344,  99  8.  W.  860,  reverting  93  S.  W. 
510;  Fowler  v.  Chapman,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  967 ;  Henry  v.  Fay,  2  Willson, 
Civ.  Cm.  Ct.  App.  §  836;  St.  Louis,  etc.  R. 
Co.  V.  Ticer,  3  Willson,  Civ.  Cas.  Ct,  App. 
§  403;  Hale  v.  Terrell,  3  Willson,  Civ.  Cos, 
Ct.  App.  §  455;  Pioneer  Sav.  etc.  Co.  v. 
Peck,  20  Tex.  Civ.  App.  Ill,  49  S.  W.  160; 
Carter  v.  Forbes  Lithograph  Mfg.  Co.  22  Tex. 
Civ.  App.  549,  56  S.  W.  227 ;  Besson  v.  Rich- 
ards, 24  Tex.  Civ.  App.  64,  58  S.  W.  611; 
Greenville  First  Nat.  Bank  v.  Greenville  Oil, 
etc.  Co.  24  Tex.  Civ.  App.  645,  60  S.  W.  828 ; 
Creenway  v.  DeYoung,  34  Tex.  Civ.  App.  583, 
79  S.  W.  603;  Jones  v.  Day,  40  Tex.  Civ. 
App.  158,  88  S.  W.  424;  Lutcher  v.  Allen, 
43  Tex.  Civ.  App.  102,  95  S.  W.  572;  Gage  v. 
Hunter,  43  Tex.  Civ.  App,  241,  94  S.  W. 
1104;  St.  Louis,  etc.  R.  Co.  v.  Watkins,  45 
Tex.  Civ.  App.  321,  100  S.  W.  162;  Garcia 
V.  Cleary,  50  Tex.  Civ.  App.  465,  110  S.  W. 
176;  Gainesville  Water  Co.  v.  Grainesville,  57 
Tex.  Civ.  App.  257,  122  S.  W.  959,  reversed 
103  Tex.  394,  128  S.  W.  370;  Palmer  v.  Ott, 
26  S.  W.  526;  Lowdon  v.  Fisk,  27  S.  W.  180: 
Cannon  v.  Sweet,  28  S.  W.  718;  Vasquez  v. 
Texas  loan  Agency,  45  S.  W.  942;  Crary  v. 
Port  Arthur  Channel,  etc.  Co.  49  S.  W.  703; 
Price  V.  Oatman,  77  S.  W.  258;  Pierpont  v. 
Buchanan,  79  6.  W.  610;  Texas  Cent.  R.  Co. 
V.  Marrs,  101  S.  W.  1177;  Bauknight  v.  St. 
Louis  Southwestern  R.  Co.  133  S.  W.  936; 
Haley  v.  Hall,  135  S.  W.  663;  Young  v. 
Robinson,  135  S.  W.  715;  Freeman  v.  Huttig 
Sash,  etc.  Co.  135  S.  W.  740;  Banco  Minero 
V.  Ross,  138  S.  W.  224;  Middleton  v.  Pre- 
sidio County,  138  S.  W.  812;  American  Rio 
Grande  Land,  etc.  Co.  v.  Mecedes  Plantation 
Co.  155  S.  W.  286;  Swan  v.  Price,  162  S.  W. 
994;  Halflf  Co.  v.  Jones,  169  S.  W.  906; 
Cline  V.  Booty,  175  S.  W.  1081;  Keeling  v. 
Poindexter,  188  S.  W.  1018;  Fargo  v.  Long, 
190  S.  W.  530;  Wadsworth  v.  Powell,  191 
8,  W.  169. 

I7fafc.— Schettler  v.  Lynch,  23  Utah  305,  64 
Pac.  966;  Utah  Assoc,  of  Creditmen  v.  Boyle 
Furniture  Co.  43  Utah  523,  136  Pac.  572. 

Vermont. -^Toster  v.  Burton,  62  Vt.  239,  20 
Atl.  326. 

Washington, — ^Davies  v.  Cheadle,  31  Wash. 
168,  71  Pac.  728;  Carstens  v.  Hine,  39  Wash. 
498,  81  Pac.  1004;  Malsch  v.  Waggoner,  62 
Wash.  470,  114  Pao.  446;  McManamon  v. 
Tobiason,  75  Wash.  46,  134  Pac.  524;  Coe 
V.  Wormell,  reported,  in  full,  post,  this  vol- 
ume, at  page  679. 

Weat  Virginia. — Nease  v.  Capehart,  15  W. 
Va.  290;  Abrahams  v.  Swann,  18  W.  Va. 
274,  41  Am.  Rep.  692;  Woods  v.  Stevenson, 
43  W.  Va.  149,  27  S.  E.  309;  State  v.  Thacker 
Coal,  etc.  Co.  49  W.  Va.  140,  38  S.  E.  539; 
Ewart  V.  New  River  Fuel  Co.  68  W.  Va.  10, 


69  S.  E.  300 ;  Cecil  v.  Clark,  69  W.  Va.  641, 
72  S.  £.  737.  See  also  Feamster  y.  Withrow, 
9  W.  Va.  296. 

TFMcoii«i».— Kirkland  v.  Telling,  49  Wis. 
634,  6  N.  W.  361 ;  Sutton  v.  Hasey,  58  Wis. 
656,  17  N.  W.  416;  Carmeron  v.  White,  74 
Wis.  426,  43  N.  W.  155,  5  L.R,A,  493 ;  Hooker 
V.  Brandon,  75  Wis.  8,  43  N.  W.  741;  Kelly  v. 
Green  Bay,  etc.  R.  Co.  80  Wis.  328,  50  N.  W. 
187;  Williamson  v.  Neeves,  94  Wis.  656,  69 
N.  W.  806;  Merriman  v.  McCormick  Har- 
vesting Mach.  Co.  101  Wis.  619,  77  N.  W. 
880;  Duncan  v.  Duncan,  111  Wis.  75,  86  N. 
W.   562;   Gudden   v.   Gudden,  113  Wis.  297, 

89  N.  W.  Ill;  Shaft  v.  Carey,  115  Wis.  155, 

90  N.  W.  427 ;  Wolf  v.  Tlieresa  Village  Mut. 
F.  Ins.  Co.  115  Wis.  402,  91  N.  W.  1014; 
Currie  v.  Michie,  123  Wis.  120,  101  N.  W. 
370;  Schumaker  v.  Draeger,  137  Wis.  618, 
119  N.  W.  305;  Jacob's  Will,  139  Wis.  457, 
121  N.  W.  126;  Cleary  v.  Cleary,  139  Wis. 
500,  121  N.  W.  146. 

In  Erwart  v.  New  River  Fuel  Co.  68  W. 
Va.  10,  69  S.  E.  300,  the  court  said:  "It  is 
insistently  aligned  as  error  that  the  court 
heard  improper  and  inadmissible  evidence. 
We  cannot  reverse  on  that  ground,  if  there 
is  nevertheless  proper  evidence  to  support 
the  judgment  rendered  on  a  trial  by  the 
court  without  a  jury.  This  holding  has  been 
iterated  and  reiterated." 

So  in  Garcia  v.  Cleary,  60  Tex.  Civ.  App. 
465,  110  S.  W.  176,  it  was  said:  "When  a 
case  is  tried  hy  a  court  without  a  jury,  the 
admission  of  illegal  or  incompetent  testimony 
will  not  require  a  reversal  of  the  judgment 
when  there  is  sufficient  evidence  to  sustain 
the  judgment  regardless  of  the  improper  tes- 
timony." 

Likewise  in  Gernert  v.  Griffin,  28  Okla. 
733,  116  Pac.  439,  the  court  said:  "Assum- 
ing that  incompetent  evidence  was  thus  ad- 
mitted, we  will  not,  where,  as  here,  a  cause 
is  tried  to  the  court,  reverse  on  that  account, 
unless  it  is  apparent  from  the  record  that 
the  competent  evidence  was  insufficient  to 
support  the  decree,  or  in  some  other  way 
show  affirmatively  that  the  improper  evidence 
affected  the  result." 

In  the  case  of  In  re  Enyart  (Neb.)  160 
N.  W.  120.  the  court  said:  "We  have  re- 
peatedly held  that  in  a  trial  before  a  judge 
the  admission  of  inccmipetent  evidence  does 
not  furnish  ground  for  the  reversal  of  a 
judgment,  provided  that  there  is  sufficient 
competent  testimony  in  the  record  to  convince 
this  court  that  the  judgment  of  the  trial 
court  is  the  judgment  which  should  have  been 
rendered  upon  the  evidence." 

Evidence  Admitto)  Immaterial. 

In  a  trial  before  the  court  without  a  jury 
the  admission  of  evidence  which  is  plainly 
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immaterial  and  which  could  not  possibly  have 
any  weight  with  the  court  does  not  consti- 
tute reversible  error.  Gassenheimer  v.  Hugu- 
ley,  64  Ala.  83;  Little  v.  Smith,  110  Ala. 
461,  24  So.  427;  Miller  v.  Green,  3  Ariz.  207, 
73  Pac.  399;  Abernathy  v.  Reynolds,  8  Ariz. 
173,  71  Pac.  914;  Hughes  v.  Cadena  De 
Cobre  Min.  Co.  13  Ariz.  52,  108  Pac.  231; 
Hubbell  V.  Hubbell,  7  Cal.  App.  661,  96  Pac. 
664;  Fernandez  v.  Watt,  26  Cal.  App.  86, 
146  Pac.  47;  Union  Transp.  Co.  v.  Bassett 
(Cal.)  46  Pac.  907;  IMmmock  v.  Cole,  130 
Mich.  601,  90  N.  W.  333,  9  Detroit  L^.  N. 
166;  Holford  v.  Crowe  (Minn.)  161  N.  W. 
213;  Latourette  v.  Miller,  67  Ore.  141,  135 
Pac.  327;  Cassin  v.  La  Salle  Gaunty,  1  Tex. 
Civ.  App.  127,  21  S.  W.  122;  Abbott  v.  Cobb, 
17  Vt.  593.  Thus  in  Hughes  v.  Cadena  De 
Cobre  Min.  Co.  supra,  the  court  said:  'The 
court  was  ...  in  error  in  receiving  the 
testimony  complained  of.  The  case  was  tried, 
however,  before  the  court,  and  the  testimony 
received  wa«  immaterial.  Its  reception  was 
not  therefore  error  upon  which  a  reversal  of 
the  decision  may  be  predicated."  And  in 
Hubbell  v.  Hubbell,  7  Cal.  App.  661,  95  Pac. 
664,  wherein  it  appeared  that  a  statement 
made  by  the  plaintiff  was  purely  hearsay 
and  should  not  have  been  admitted  in  evi- 
;  dence,  the  court  holding  that  the  ruling  was 
not  of  sufficient  importance  to  justify  a  re- 
versal of  the  case,  said:  "The  case  was  tried 
before  the  court,  and  we  are  of  the  opinion 
that  the  ruling  did  not  injure  the  defendant." 
So  in  Little  v.  Smith,  119  Ala.  461,  24  So. 
427,  the  court  said:  "If  the  testimcmy  ob- 
jected to  was  inadmissible  it  was  solely  on 
the  grounds  of  irrelevancy  and  immaterial- 
ity, and  it  wa«  in  fact  so  irrelevant  and  im- 
material that  the  court  could  not  have  been 
influenced  by  it. 


» 


Admission  Ground  for  Reversal, 

Failube  of  Competent  Evidence. 

In  a  trial  before  the  court  without  a  jury 
where  the  competent  evidence  fails  to  sustain 
the  judgment  or  finding  the  admission  of  in- 
competent evidence  constituted  reversible 
error.  Dolan  v.  Dolan,  89  Ala.  266,  7  So.  425; 
Talladelga  First  Nat.  Bank  V.  Chaflin,  118 
Ala.  259,  24  So.  80;  Allen  y.  Way,  7  Barb. 
(N.  y.)  585;  Jefferson  v.  New  York  El.  R. 
Co.  132  N.  Y.  483,  30  N.  E.  981;  Cook  v. 
Penrhyn  Slate  Co.  36  Ohio  St.  335,  38  Am. 
Rep.  568;  State  Nat.  Bank  v.  Wood,  43 
Okla.  251,  342  Pac.  1002;  Baugh  v.  Geisel- 
man,  23  Tex.  Civ.  App.  143,  55  S.  W.  616; 
Kimmel  v.  Shroyer,  28  W.  Va.  505;  Hannah 
V.  Knuth,  reported  in  full,  post,  this  volume, 
at  page  681.  And  see  the  reported  ease.  Thus 
in  Dolan  v.  Dolan,  supra,  the  court  said: 
"The  general  rule,  invoked  by  counsel  for  ap- 
pellee,   that    the    disputed    queetion    being 


authorised  by  law  to  be  tried,  and  having 
been  tried  by  the  court  wiHioat  a  jury,  the 
finding  will  not  be  reversed,  unless  it  is  man- 
ifestly against  the  evidence,  has  no  appli- 
cation, when  it  appears  that  the  conclusion 
and  /idgment  of  the  court  are  based  upon 
illega.i  and  i&oompetent  evidence,  without  the 
consideration  of  which  the  finding  cannot  be 
supported."  And  in  Cook  v.  Penrhyn  Slate 
Co.  36  Ohio  St.  135,  in  a  brief  review  of  the 
facts  the  court  said:  'The  caee  was  tried  to 
the  court,  and  if  the  finding  ought  to  have 
been  for  the  plaintifEs,  upon  the  competent 
evidence  in  the  case,  the  defendant  would  not 
have  been  prejudiced  by  the  admission  of 
the  incompetent  evidence.  But  from  an  ex- 
amination of  the  record,  we  cannot  say  that 
sueh  is  the  case." 

Decision  Influencrs  by  Incompetent  p]vi- 

DBNO&. 

In  a  trial  before  the  court  without  a  jury 
where  the  decision  is  influenced  by  incompe- 
tent evidence,  the  admission  of  such  evidence 
constitutes   reversible   error. 

Alabama. — Harwood  v.  Harper,  54  Ala. 
659;  Lallande  v.  Brown,  121  Ala.  513,  26  So. 
997;  Bowden  Lime  Works  v.  Moes,  70  So. 
292. 

CaUfomia, — ^In  re  James,  124  Cal.  653,  57 
Pac.  578,  1008 ;  Rulof son  v.  Billings,  140  Cal. 
452,  74  Pac.  35;  Schwarting  v.  Carpenter, 
157  Cal.  432,  108  Pac.  318;  Northwestern 
Redwood  Co.  v.  Dieken,  13  Cal.  App.  689, 
110  Pac.  691. 

Michigan. — See  Mower's  Appeal,  48  Mich. 
441,  12  N.  W.  646. 

Minnesota. — Johnson  v.  Johnson,  92  Minn. 
167,  99  N.  W.  803. 

Missouri. — ^Asbury  v.  Hicklin,  181  Mo.  658, 
81  S.  W.  390;  Holmes  v.  Farris,  97  Mo.  App. 
305,  71  S.  W.  116;  Hunt  v.  Missouri,  etc. 
R.  Co.  152  Mo.  App.  182,  133  S.  W.  373. 

Montana. — Anacondo  Copper  Min.  Co.  t. 
Heinze,  27  Mont.  161,  69  Pac.  909;  Rumping 
v.  Rumping,  41  Mont.  33,  108  Pac.  10. 

Ifehraska. — ^Merchant's  Nat.  Bank  v.  Mc- 
Donald, 63  Neb.  363,  88  N.  W.  492,  rehearing 
denied,  63  Neb.  377,  89  N.  W.  770.  See  also 
Byrnes  v.  Eley,  70  Neb.  283,  97  N.  W.  298. 

tfevada. — See  the  reported  case. 

VevD  yorfc.— Allen  v.  Way,  7  Barb.  585; 
Doty  V.  Staton,  50  Hun  600,  2  N.  Y.  S.  417; 
Colwell  V.  Colwell,  14  App.  Div.  80,  43  N*.  t. 
S.  439;  Gambee  v.  Gambee,  24  App.  Dif 
446,  48  N.  Y.  B.  501 ;  Harding  v.  Conlori,  169 
App.  Div.  441,  144  N.  Y.  S.  663;  Nussbaum 
v.  Jordan,  26  Misc.  187,  56  N.  Y.  S.  862; 
Hirshman  v.  H.  D.  Best  Co.  126  N.  Y.  S.  476; 
Abramowitz  y.  Wisch,  159  N.  Y.  S.  738.  &^ 
also  Shaffer  t.  Martin,  25  App.  Div.  501,  49 
N.  Y.  S.  953. 
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Oklahoma. — Jaduon  y.  Thornton,  8  Okla. 
331,  58  Pac.  951;  Barnett  y.  Ruyle,  9  Okla. 
635,  60  Pac.  243. 

Pennaylvania. — See  Robert's  Appeal,  126 
Pa.  St.  102,  17  Atl.  538;  In  re  Harbinson, 
145  Pa.  St.  456,  22  Atl.  991. 

South  Dakota. — Starkweather  y.  Bell,  12 
8.  D.  146,  80  N.  W.   183. 

Texa8.^GoTdoii  y.  McCall,  20  Tex.  Ciy. 
App.  283,  48  S,  W.  1111 ;  Neitch  v.  Hillmann, 
29  Tex.  Civ.  App.  544,  69  S.  W.  494;  Erwin 
V.  Archenhold  Co.  34  Tex.  Civ.  App.  55,  77  S. 
W.  823;  Gaither  y.  Lindsey,  37  Tex.  Civ. 
App.  149,  83  S.  W.  225;  Frammell  v.  J.  M. 
Gulfey  Petroleilm  Co.  42  Tex.  Civ.  App.  455, 
94  S.  W.  104;  Roach  v.  Crime,  41  S.  W.  86; 
Wright  v.  U.  S.  Mortg.  Co.  42  S.  W.  789; 
Texas,  etc.  R.  Co.  v.  Brashears,  91  S.  W.  594 ; 
Garrison  v.  Richards,  107  S.  W.  861;  Texas, 
etc.  R.  Co.  V.  Dickson  Bros.  167  S.  W.  33; 
Orient  Land  Co.  v.  Reeder,  173  S.  W.  939. 
See  also  Texas  Cent.  R.  Co.  v.  Marrs,  101  S. 
W.  1177;  Young  v.  Robinson,  135  8.  W.  715. 

In  Bowdon  Lime  Works  v.  Moss  (Ala.)  70 
So.  292,  the  court  said:  **The  trial  was  by 
the  court,  without  a  jury,  and  the  admission 
of  the  evidence  over  the  defendant's  objection 
had  a  tendency  to  show  that  the  court  was  in- 
fluenced by  his  evidence  in  solving  the  issues 
in  the  case,  and  for  this  reason  we  are  not 
able  to  apply  the  doctrine  of  error  without 
injury." 

In  HirshmaB  v.  H.  D.  Best  Co.  125  N.  Y. 
S.  476,  it  was  said :  "As  the  whole  case  turn- 
ed upon  the  one  question  whether  delivery 
was  refused  by  defendant,  and  since  the 
competent  evidence  on  this  point  was  evenly 
balanced  as  between  the  plaintiff  and  defend- 
ant, it  must  be  assumed  that  the  evidence 
improperly  admitted  affected  the  trial  judge's 
determination." 

In  Merchants  Nat.  Bank  v.  McDonald, 
63  Xeb.  363,  88  N.  W.  492,  rehearing  denied 
63  Neb.  377,  89  N.  W.  770,  the  court  said: 
It  is  a  settled  rule  of  this  court  that  a  judg- 
ment will  not  be  reversed  solely  because  the 
trial  court,  sitting  without  a  jury,  erred  in 
admitting  incompetent  or  immaterial  evi- 
dence; but  this  rule  has  no  application  in 
an  instance  in  which  it  is  apparent  that  such 
evidence  is  the  sole  basis  of  the  findings  and 
judgment  assailed/' 


BOOEBS  ET  All. 


y. 
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lajwaetioiui  —  Adequate  Remedy  at 
Iiaw  -^  Proteotiom  of  Water  Rlshte. 

Rev.  St.  1908,  c.  72,  providii^g  a  method  of 
establishing  priorities  to  the  use  and  dis- 
tribution of  water,  and  that  any  commis- 
sioner failing  to  perform  his  statutory  duty, 
and  any  person  violating  the  commissioner's 
order,  shall  be  guilty  of  criminal  offenses, 
does  not  afford  a  complete  and  adequate  rem- 
edy for  injury  from  the  taking  of  water  by  a 
junior  appropriator,  when  it  is  needed  and 
demanded  by  a  senior  appropriator  within 
the  same  irrigation  division,  so  as  to  pre- 
clude an  injunction. 

EnjoininK  Criminal  Act. 

Although  the  acts  of  a  water  officer  in 
permitting  water  to  be  taken  by  a  junior 
appropriator,  and  the  taking  thereof  by  the 
latter,  are  crimes  subject  to  prosecution,  they 
constitute  a  special  injury  to  the  senior  ap- 
propriator, and  may  be  enjoined  by  a  court 
of  equity. 

Appeal  aad  Error  —  BEarmleaa  Error  •» 
SvstalninK  Demurrer  to  Part  of 
Pleadinff. 

Where  every  material  allegation  embodied 
in  an  affirmative  defense  was  contained  in 
other  parts  of  the  answer,  the  sustaining  of 
a  demurrer  thereto  in  no  wise  prejudiced  the 
defendant. 

Pleadias  -^  Repetittoa.  —  Strikias  Out. 

Upon  motion,  matter  which  is  only  repeti- 
tion of  that  already  pleaded  may  be  stricken 
out. 

TUTatera  aad  Watereouraes  ~  Prior 
Richt  of  Appropriation  —  Protection 
by  Injunction. 

The  taking  of  the  water  of  a  stream  by 
users  whose  rights  of  appropriation  were 
junior  to  those  of  the  plaintiffs,  and  who  had 
no  legal  right  to  use  it  until  the  plaintiffs'  ^ 
superior  rights  were  supplied,  constituted  an  ^ 
injury  to  plaintiffs'  rights;  and  where  no 
relief  was  sought  against  the  owners  of 
reservoirs,  who  were  designated  merely  to 
disclose  the  manner  in  which  the  water  offi- 
cers neglected  to  obey  former  decrees,  the 
fact  that  such  officers,  who  were  also  defend- 
ants, had  not  distributed  water  according  to 
law,  does  not  relieve  the  defendants  from  an 
injunction  against  their  appropriation. 

Proof  of  Priority  —  Certificate  of  Ad- 
Jndioation. 

In  such  aetion,  a  certificate  of  the  proper 
court  of  certain  facts  in  the  adjudication  of 
plaintiffs'  water  rights  established  by  the  de- 
cree of  such  court  Is  admissible  under  the 
express  provision  of  Rev.  St.  1908,  §§  3284, 
3285,  as  prima  facie  evidence  of  so  much  of 
the  decree  as  was  recited  therein. 
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Proof  of  Violation  of  RiKhts  —  Decla- 
rations of  Defendants. 

In  such  action,  testimony  of  the  divMon 
eni^neer,  the  state  engineer,  and  an  officer  of 
the  district  court,  who  served  restraining  or- 
ders, as  to  certain  statements  made  by  the 
water  commissioner  and  by  scnne  of  the  de- 
fendants, explaining  why  an  order  of  dis- 
tribution had  not  been  carried  out,  and  sup- 
porting plaintiffs'  allegation  of  concerted 
action  on  the  part  of  the  water  users,  their 
control  of  the  water  commissioners,  and  their 
intention  to  use  waters  without  regard  to 
plaintiffs'  superior  rights,  is  admissible. 

Appeal  and  Error  —  Harmless  Error  — 
Admission  of  Eridenoe  —  Trial  with- 
out Jury. 

The  admissibility  of  evidence  for  the  plain- 
tiff in  a  cause  tried  without  a  jury  will  not 
be  considered  upon  objection  by  the  defend- 
ant, where,  irrespective  of  such  evidence, 
sufficient  is  found  in  the  record  to  support 
the  judgment. 

[See  note  at  end  of  this  case.] 

Waters  and  Watercourses  —  Violation 
of  Appropriator's  Right  —  Evidence 
of  Ezcnse. 

In  an  action  to  enjoin  injury  to  plaintiffs' 
prior  water  rights,  alleging  concert  between 
the  water  commissioners  and  certain  defend- 
ants, evidence  for  a  defendant  that  at  one 
time  a  certain  headgate  of  its  ditches  was 
washed  out,  tending  to  show  that  the  head- 
gate  could  not  be  shut  down  then  in  accord- 
ance with  the  direction  of  the  water  officers, 
is  admissible. 

Appeal  and  Error  •»  Harmless  Error  — 
Ezdnsion  of  Immaterial  Evidence. 

Error  in  the  exclusion  of  such  evidence  was 
harmless,  where  it  appeared  that  such  defend- 
ant, prior  to  and  subsequent  to  such  time, 
had  opened  the  headgate  of  its  ditches,  con- 
trary to  the  orders  of  the  water  officers. 

Waters  and  Watercourses  —  Violation 
of  Appropriator's  Rights  —  Evidence 
Immaterial. 

In  an  action  to  enjoin  injury  to  plaintiffs' 
prior  water  rights,  alleging  that  defendants 
had  diverted  water  when  needed  and  demand- 
ed by  plaintiff,  evidence  as  to  the  acreage 
irrigated  in  the  district  from  year  to  year, 
the  annual  rainfall,  and  the  amount  of  water 
stored  by  certain  reservoirs  without  decree, 
18  immaterial. 

Existence  of  Substantial  Injnrj  — 
Diminution  of  Flow. 

Senior  appropriators,  requiring  water,  are 
Bubstantialy  damaged  by  the  acts  of  junior 
appropriators,  whose  use  retarded  the  return 
of  water  to  the  natural  stream  for  several 
days,  and  reduced  the  amount  taken  by  25 
per  cent. 

Evidence  Inadmissible  —  Increase  of 
Acreage  by  Plaintiffs. 

In  an  action  to  enjoin  injury  to  the  water 
rights  of  plaintiffs  as  prior  appropriators, 
where  there  was  no  claim  that  the  quantity 
of  water  diverted  was  greater  than  that  to 
which  plaintiffs'  respective  decrees  entitled 
them,  evidence  that  some  of  the  plaintiffs. 


subsequent  to  their  decrees,  had  enlarged  their 
acreage,  is  inadmissible. 

Irrigation  -—  Priority  of  Appropriation 

—  Decree  as  Ros  Jmdieata. 

The  volume  of  the  priority  awarded  a  ditch 
in  adjudication  proceedings  is  res  judicata, 
and  the  facts  upon  which  such  award  is  based 
cannot  be  inquired  into  in  a  collateral  pro- 
ceeding. 

Appeal  and  Error  —-  Scope  of  Review 
•»  SuAdLeney  of  Svidenee. 

Where  the  record  contains  a  fair  quantum 
of  admissible  evidence  to  support  the  conclu- 
sions of  the  trial  court,  and  there  is  nothing 
to  show  that  it  was  not  governed  by  proper 
rules  of  law,  the  supreme  court  accepts  its 
findings  of  fact. 

Irrigation  —  Adjudication  in  District 

—  Extraterritorial  Effect. 

The  decrees  entered  in  one  irrigation  divi- 
sion, until  modified  in  accordance  with  law, 
must  be  considered  as  an  entirety,  and  the 
water  of  natural  streams  thereof  distributed 
in  accordance  therewith,  althou^  the  diver- 
sion and  use  of  the  water  are  made  &t  points 
beyond  the  territorial  limits  of  the  particular 
water  district  in  which  the  decrees  were 
entered. 

Finality  of  Adjudication. 

After  four  years  from  a  final  decree  in  any 
water  district,  appropriators  in  different  dis- 
tricts taking  water  from  the  same  stream  are 
barred  from  an  independent  action  against 
another  appropriator  to  determine  their  rela- 
tive rights,  although  the  respective  appro* 
priations  sought  to  be  readjudicated  were 
obtained  in  several  statutory  proceedings  in 
different  districts,  and  such  appropriators 
have  not  joined  in  either  proceeding. 


Decrees  entered  in  proceedings  to  establish 
water  rights,  though  not  final,  are  prima 
facie  correct,  and  can  only  be  attacked  in  a 
direct  proceeding  instituted  for  that  purpose. 

Error  to  District  Court,  City  and  County 
of  Denver:     Shattdck,  Judge. 

Action  by  Nevada  Canal  Company  et  al., 
plaintiffs,  against  Joseph  Rogers  et  al.,  de- 
fendants. Judgment  for  plaintiffs.  Defend- 
ants bring  error.  The  facts  are  stated  in  the 
opinion.     AFFuaasy, 

Haytt  Da^caon  d  Wright  and  O,  K,  Hariemr 
Btein  for  plaintiffs  in  error. 

Goudy,  Ttoitchell  d  Burkhardt  and  H.  R. 
Kaus  for  defendants  in  error. 

[61]  White,  J. — ^Upon  the  petition  of  The 
Nevada  Canal  Company  and  other  ditch  own- 
ers of  decreed  water  rights  in  Irrigation  Di- 
vision No.  1,  the  Division  Engineer  thereof, 
the  State  Engineer,  and  the  Water  Commis- 
sioners in  Water  District  No.  23  of  the 
aforesaid  Irrigation  Division,  were  enjoined 
and  required  to  distribute  water  to  the  users 
entitled  thereto,  in  accordance  with  the  de- 
crees entered  and  existing  in  Irrigation  Divi- 
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sion  No.  1;  and  the  defendant  ditch  owners 
and  water  users  in  the  aforesaid  Water  Dis- 
trict No.  23  were  enjoined  from  diverting 
water  from  the  natural  streams  in  the  Dis- 
tricty  otherwise  than  in  accordance  with  the 
decrees  therefor  in  the  aforesaid  Irrigation 
Division  No.  1.  They  were  likewise  enjoined 
from  interfering  with  the  water  officials  in 
the  distribution  of  the  water  in  accordance 
with  the  decrees  therein,  and  from  using  the 
water,  as  against  the  prior  appropriations 
and  rights  of  the  plaintiff  ditch  owners;  and, 
unless  permitted  so  to  do  by  the  water  offi- 
cials, from  interfering  in  any  manner  with 
the  headgates  of  the  ditches  therein  after 
the  same  had  come  under  the  control  and 
supervision  of,  or  been  adjusted  by,  the  afore- 
said water  officials,  or  their  successors  in 
office.  The  defendant  ditch  owners  and  water 
consumers  in  Water  District  No.  23  prose- 
cute this  writ  of  error,  claiming  that  they 
were  and  are  injuriously  affected  in  their 
substantial  rights  by  the  proceedings  and 
decree  in  the  premises. 

The  complaint  alleges  substantially,  that 
the  water  officials,  not  consenting  to  become 
plaintiffs,  were,  therefore,  made  defendants; 
and  that  defendant  water  users,  pursuant 
to  an  agreement  or  understanding  among 
themselves,  obstructed  and  resisted,  and  un- 
less restrained'  would  continue  to  obstruct 
and  resist,  the  water  officials  in  the  discharge 
of  their  duties  in  the  distribution  of  water 
in  accordance  with  the  decrees  existing  in 
Irrigation  District  No.  1;  that  in  defiance 
of  the  laws  of  the  state  and  the  decreed 
senior  priorities  of  plaintiffs,  the  defendant 
water  users  in  Water  District  No.  23  had 
for  several  years  retained,  and  would  con- 
tinue [62]  to  retain,  the  water  of  the  natural 
streams  in  said  District,  and  distribute  the 
same  therein  among  themselves,  when  it  was 
needed  and  required  by  plaintiffs  further 
down  the  streams  in  the  said  Irrigation  Di- 
vision No.  1,  and  whose  rights  of  appropria- 
tion were  senior  to  the  rights  of  defendant 
users,  to  the  great  damages  and  injury  of 
the  plaintiffs;  that  for  many  years  prior  to, 
and  including  1910,  the  W^ater  Commission- 
er of  Water  District  No.  23  aided  and  abetted 
the  defendant  water  users  in  such  wrong- 
ful and  unlawful  diversion  and  use  of  the 
water  in  said  district. 

The  South  Park  Land  &  Live  Stock  Com- 
pany answered  separately  and  the  other  de- 
fendants jointly.  The  answers  were,  how- 
ever, substantially  the  same.  The  alleged 
wrongful  acts  of  the  defendant  water  users 
were  denied  and  the  claim  made  that  the 
priorities  of  the  defendant  users  were  senior 
in  time  to  the  decreed  priorities  of  plaintiffs, 
and  that  the  water  of  the  natural  streams 
in  Water  District  No.  23  should  be  distribut- 
ed in  accordance  with  the  decrees  of  that  dis- 


trict, without  regard  to  the  decrees  of  priority 
in  other  water  districts  in  the  same  irrigation 
division.  It  was  charged  that  the  water 
officials  had  not  attempted  to  distribute  water 
in  accordance  with  the  decrees  mentioned 
in  the  complaint,  but,  on  the  contrary,  en- 
tirely disregarded  all  decrees,  and  closed 
down  the  headgates  of  various  ditches  in 
Water  District  No.  23  in  direct  violation 
of  all  decrees,  and  of  their  duty  in  the 
premises  as  such  officers;  that  they  closed 
the  headgates  of  ditches  belonging  to  defend- 
ants, while  allowing  other  ditches,  junior  in 
time  of  appropriation  both  to  plaintiffs  and 
defendants,  to  remain  open  and  to  divert 
and  use  water  and  permitted  certain  named 
reservoirs,  that  had  no  decreed  appropriations 
whatsoever,  to  store  water  while  the  head- 
gates  of  various  ditches,  with  decreed  water 
rights  belonging  to  defendants,  were  closed 
by  said  officials. 

Two  affirmative  defenses  and  a  cross-com- 
plaint were  interposed  by  each  group  of  de- 
fendants. The  cross-complaint,  also  denomi- 
nated a  fourth  defense,  set  forth  substantially 
[63]  the  same  facts  fileged  in  the  answer 
proper,  and  likewise  in  that  portion  of  the 
pleading  designated  a  third  and  further  af- 
firmative defense.  A  demurrer  to  the  cross- 
oomplaint  was  sustained.  In  the  second 
affirmative  defense  it  was  alleged  that  certain 
sections  of  the  statutes  of  the  state  provided 
and  afforded  a  plain,  speedy  and  adequate 
remedy  at  law  to  the  plaintiffs  for  the  acts 
alleged  to  have  been  done  by  the  defendants. 
A  demurrer  to  this  defense  was  sustained. 
In  the  third  affirmative  defense  it  was  set 
forth  that  the  water  used  by  defendants  un- 
der the  respective  ditches  and  priorities  was 
applied  wholly  to  land  near  the  headgates 
of  Water  District  No.  23  during  the  months 
of  May,  June  and  July  only,  and  by  reason 
thereof,  and  the  nature  of  the  soil,  and 
configuration  of  the  land,  the  water  returned 
to  the  natural  streams  within  Water  District 
No.  23  above  the  point  of  diversion  of  the 
ditches  owned  by  the  plaintiffs,  and  that  said 
use  of  water  by  the  defendants,  which  had 
continued  for  thirty  years  without  interrup- 
tion, produced  and  would  produce  no  injury 
or  damage  to  the  plaintiffs.  The  answer 
prayed  that  the  water  officials  be  restrained 
from  closing  the  headgates  of  defendants  in 
violation  of  their  rights,  and  restrained  from 
allowing  water  to  be  stored  in  the  reservoirs 
having  no  decrees.  The  owners  of  these  reser- 
voirs were  not  parties  to  the  suit.  A  repli- 
cation was  filed  and  trial  had,  resulting  in 
findings  in  favor  of  plaintiffs,  and  thereupon 
a  decree  entered  as  aforesaid. 

The  contentions  upon  which  plaintiffs  in 
error  rely  for  a  reversal  of  the  decree  may 
be  stated  as  follows:  (1)  The  plaintiffs  had 
a  plain,  speedy  aud  adequate  remedy  at  law, 
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and,  therefore,  no  cause  of  action  was  stated 
a^inst  the  defendants,  jointly  or  severally; 
(2)  The  court  erred  in  sustaining  the  de- 
murrer to  the  cross-complaint,  or  fourth  de- 
fense, embodied  in  the  answer:  (3)  The 
court  erred  to  the  prejudice  of  the  defend- 
ants, plaintiffs  in  error,  in  its  rulings  on  the 
admission  and  rejection  of  evidence,  and  the 
[64]  evidence  was  insufficient  to  support  the 
decree;  (4)  The  decree  deprives  plaintiffs  in 
error  of  their  respective  property  rights  with- 
out due  process  of  law,  by  requiring  the  water 
of  the  natural  streams  in  Water  District  No. 
23  to  be  distributed  in  connection  with,  and 
as  affected  by,  the  decrees  of  all  the  water 
districts  in  the  same  irrigation  division. 

1.  We  think  plaintiffs  had  no  plain,  speedy 
and  adequate  remedy  at  law  for  the  acts 
alleged  to  have  been  done  to  their  injury  by 
the  defendants,  and  there  was  no  error  in 
sustaining  the  demurrer  to  the  answer  setting 
forth  such  defense.  It  is  true  an  elaborate 
statutory  method  of  establishing  priorities  to 
the  use,  and  for  the  distribution  of  water 
thereunder,  exists  in  this  state;  and  that 
any  water  commissionei^who  fails  to  perform 
any  of  the  duties  imposed  upon  him  by  the 
statutes,  and  likewise  any  persons  violating 
the  water  commissioner's  orders,  relative  to 
the  opening  or  shutting  down  of  headgates 
or  the  using  of  water  for  irrigation  purposes, 
are  severally  guilty  of  criminal  offenses. 
Chap.  72,  Rev.  Stat.  1908.  However,  these 
statutes  do  not  afford  a  complete  and  ade- 
quate remedy  for  the  injury  and  loss  oc- 
casioned by  taking  water  from  the  streams 
by  a  junior  appropriator,  when  it  is  needed 
and  demanded  by  a  senior  appropriator  of 
the  same  stream  within  the  same  irrigation 
division.  While  the  acts  of  a  water  officer 
in  permitting  the  water  to  be  so  taken  by  a 
junior  appropriator,  and  the  taking  by  the 
latter  against  the  order  of  the  former,  are 
crimes,  for  the  commission  of  which  the  peo- 
ple may  prosecute  the  respective  violators  of 
the  law,  the  result,  nevertheless,  constitutes 
a  special  injury  to  the  senior  appropriator. 
Acts  of  such  character  may  be  enjoined  by 
a  court  of  equity.  People  v.  Tool,  35  Colo. 
225,  86  Pac.  224,  229,  231,  6  L.R.A.(N.S.) 
822,  117  Am.  St.  Rep.  198.  An  injury  to 
private  property  is  in  its  nature  special  and 
peculiar  and  constitutes  a  private  wrong, 
though  the  act  causing  the  injury  may  also 
be  a  disturbance  or  obstruction  to  the  public 
right.  The  right  of  [66]  all  the  people  to 
have  the  laws  of  society  observed  in  no  sense 
limits  or  curtails  the  right  of  the  individual 
to  maintain  a  suit  in  equity  to  restrain  the 
threatened  injury,  the  commission  of  which 
would  certainly  result  in  a  private  wrong  to 
him  by  injuring  or  depriving  him  of  his 
property  rights. 

2.  Every  material   allegation   embodied  in 
the  defendants'  so-called  cross-complaint,  or 


fourth  affirmative  defense,  was  contained  in 
other  portions  of  the  answer,  and  the  sua- 
taining  of  a  demurrer  thereto  in  no  wise 
prejudiced  defendants  or  either  of  them.  Up- 
on motion  such  matter  might  properly  have 
been  striken  upon  the  ground  that  it  was 
only  repetition  of  that  which  was  already 
pleaded.  Plaintiffs  in  error  concede  and  as- 
sert, in  their  belief,  that  they  neither  asked 
nor  sought  relief  against  the  owners  of  the 
reservoirs  named  in  their  answer  proper,  as 
well  as  in  their  cross-complaint,  and  that  the 
purpose  of  their  designation  therein  was  to 
disclose  the  manner  in  which  the  water  offi- 
cials neglected  to  obey  the  decrees,  and  that 
they  asked  only  that  the  water  officials  be 
compelled  to  obey  the  law,  and  if  it  were 
necessary  to  close  the  ditches  for  the  benefit 
of  water  users  on  the  streams  below,  they 
should  be  closed  in  the  order  of  priority 
and  not  otherwise.  This  is  exactly  what  the 
plaintiffs  asked  and  which  the  decree  imposed. 
That  decree  is  binding  upon  all  the  parties 
to  the  suit  and  the  rights  of  each  and  all 
are  measured  thereby.  The  fact,  if  it  be  a 
fact,  as  claimed  by  defendants,  that  the 
theory  of  the  complaint  is  that  the  water 
officials  were  endeavoring  to  diatribute  the 
water  in  accordance  with  the  law,  and  that 
the  defendant  water  users  were  determined 
to  have  the  water,  without  regard  to  their 
rights  as  fixed  by  their  respective  decrees  of 
priority,  and  were  obstructing  said  water 
officials  in  the  discharge  of  their  duties,  when, 
in  fact,  the  water  officials  had  not  endeavored 
to  distribute  the  water  according  to  law,  is 
of  little  consequence.  The  water  officials  were 
defendants  in  the  suit  and  the  court  was 
asked  to  require  [66]  them  to  distribute  the 
water  of  the  irrigation  division  in  accordance 
with  the  decrees  therein  and  the  law,  and 
that  defendant  water  users  be  enjoined  from 
interfering  with  such  officials  in  the  discharge 
of  their  duties  in  that  regard.  The  case 
against  the  water  officials  was  made  stronger 
by  the  allegations  of  the  answer  and  proof 
of  their  wilful  dereliction  in  the  premises; 
but  this  in  no  sense  relieves  the  defendant 
water  users  from  the  wrongs  which  they 
committed,  if  any,  in  depriving  plaintiffs  of 
their  right  to  the  prior  use  of  water.  If  the 
water  officials  were  making  unlawful  orders 
and  performing  unlawful  acts  by  distributing 
and  permitting  water  to  be  distributed  to 
consumers  who  had  no  rights  of  appropria- 
tion, or  whose  rights  were  junior  to  those  of 
defendant  water  users,  the  taking  of  water 
by  the  defendant  users,  whose  rights  of  ap- 
propriation were  junior  to  the  plaintiffs,  was, 
nevertheless,  the  proximate  cause  of  the  in- 
jury to  the  latter.  The  defendant  users  had 
no  legal  right  to  water  until  the  plaintiffs' 
superior  rights  were  supplied.  *  In  such  case 
it  clearly  appears  that  the  acts  of  those 
sued  caused  the  injury  of  whick  complaint  is 
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made,  and,  if  such  acts  are  continued,  dam- 
ages will  result  therefrom  to  plaintiffs.  As 
said  in  Lower  Latham  Ditch  Co.  v.  Louden 
Irrigating  Canal  Co.  27  Colo.  267,  275,  60 
Pac.  629,  631,  83  Am.  St.  Rep.  80 : 

"Certain  of  the  priorities  of  plaintiff  are 
in  advance  of  those  of  the  defendant  ditch 
companies.  When  required,  it  is  entitled  to 
have  them  supplied  as  against  the  defendant 
companies  and  all  others  junior  in  point  of 
time.  It  may  be  that  others  divert  water 
from  the  river,  which  results  in  depriving 
plaintiff  of  its  rights,  but  it  is  not  concerned 
m  settling  the  relative  priorities  between 
ditch  companies  whose  rights  are  junior  to 
its  own;  that  is  a  matter  which  they  must 
settle  between  themselves.  The  acts  of  the 
defendant  ditch  companies,  in  supplying  their 
priorities  junior  to  those  of  plaintiff,  at  a 
time  when  the  latter  requires  the  water  thus 
diverted,  is  an  invasion  of  its  rights.  If  the 
[67]  former  permits  others  to  divert  water 
to  which  they  are  entitled,  or  which,  if  not 
diverted,  would  be  sufficient  to  supply  the 
needs  of  plaintiff,  that  does  not  license  them 
to  wrong  plaintiff,  because  others  have 
wronged  them.  In  considering  the  joinder 
of  defendants  to  an  action  for  the  wrongful 
diversion  of  water,  the  late  Justice  Elliott, 
after  illustrating  the  necessity  for  permitting 
such  joinder,  in  speaking  of  the  rights  of  a 
prior  appropriator  to  join  as  defendants  those 
whose  rights  were  junior,  said: 

"'He  may  bring  and  maintain  an  action 
jointly  against  all  parties  junior  in  right  to 
himself  whenever  the  result  of  their  acts, 
either  joint  or  several,  deprives  him  of  his 
better  right  to  the  use  of  water,  or  sub- 
stantially interferes  therewith.  He  may  thus 
secure  protection  to  his  own  priority,  and 
leave  the  several  junior  appropriators  to  set- 
tle their  relative  priorities  among  them- 
selves.' Saint  V.  Guerrerio,  17  Colo.  448,  30 
Pac.  336,  31  Am.  St.  Rep.  320. 

"The  fact,  therefore,  that  others  junior  in 
point  of  time  to  either  of  the  parties  to  this 
action  may  have  diverted  water  from  the 
river  above  the  mouth  of  the  Big  Thompson, 
which,  if  permitted  to  flow  down  the  stream, 
would  have  supplied  the  needs  of  the  plain- 
tiff, so  that  the  defendant  ditch  companies 
could  have  continued  their  diversion  from 
the  Big  Thompson,  without  injury  to  the 
plaintiff,  was  not  a  defense  which  the  de- 
fendants could  interpose." 

3.  We  shall  consider  the  rulings  of  the 
court  on  the  admission  and  rejection  of  evi- 
dence, to  which  objections  were  made,  and 
the  alleged  insufficiency  of  the  evidence  to 
support  the  decree,  together.  There  was  no 
error  in  receiving  in  evidence  plaintiffs'  Ex- 
hibit "K."  It  is  a  certificate,  under  seal  of 
the  proper  court,  of  certain  facts  in  the  ad- 
judication of  plaintiffs'  water  rights  estab- 
Ann.  Cas.  1917C.— 43. 


lished  by  the  decree  of  such  court,  and  was 
prepared  under  the  provisions  of  the  statute 
which  expressly  declares  that  it  shall  be 
prima  facie  evidence  of  so  much  of  the  decree 
as  was  recited  [68]  therein.  §§  3284,  3285, 
R.  S.  1908.  Certain  evidence  admitted  upon 
the  part  of  plaintiffs  is  said  by  defendants 
to  be  hearsay  and  clearly  prejudicial.  We 
do  not  concur  in  this  view.  This  evidence 
was  given  by  the  Division  Engineer,  the  State 
Engineer,  and  an  officer  of  the  District  Court 
serving  restraining  orders  relative  to  the 
use  of  the  water  of  the  natural  streams  in 
Irrigation  Division  No.  1  upon  water  users 
in  District  No.  23  thereof,  and  related  to 
and  covered  certain  statements  made  by  the 
Water  Commissioner  of  the  district  and  his 
attorney,  who  was  also  attorney  for  an  as- 
sociation of  the  ditch  owners  in  that  district, 
and  certain  statements  of  some  of  the  de- 
fendant ditch  owners  in  explaining  why  the 
orders  of  the  State  and  Division  Engineers, 
in  the  distribution  of  water  in  the  district, 
had  not  been  carried  out.  The  evidence  clear- 
ly supported  the  allegations  of  the  pleadings 
of  combined  and  concerted  action  on  the  part 
of  the  water  users  in  District  No.  23,  and 
their  control  of  the  Water  Commissioners 
thereof,  their  misconception  of  the  effect  of 
the  decrees  of  that  district,  and  their  deter- 
mination to  use  the  water  of  the  natural 
streams  thereof  without  regard  to  the  su- 
perior rights  of  others  in  the  same  irrigation 
division.  Relative  to  the  reception  of  other 
evidence  to  which  objection  was  made,  it  is 
sufficient  to  say,  that  the  admissibility  of 
evidence  for  the  plaintiffs,  in  a  cause  tried 
without  a  jury,  will  not  be  considered  upon 
objection  by  the  defendant,  where,  irrespec- 
tive of  such  evidence,  sufficient  is  found  in 
the  record  to  support  the  judgment.  Self- 
ridge  v.  Leonard -Heffner  Co.  51  Colo.  314, 
117  Pac.  158,  Ann.  Cas.  1913B  282.  The 
court  declined  to  permit  the  defendant.  The 
South  Park  Land  and  Live  Stock  Company, 
to  show  that  at  one  time  during  the  summer 
of  1909,  by  a  run  of  water  from  the  Antero 
Reservoir,  certain  headgates  of  its  ditches 
were  washed  out.  We  think  this  evidence 
should  not  have  been  excluded,  as  it  tended 
to  show  that  the  headgates  of  the  ditches  to 
which  [69]  it  related  could  not  be  shut  down 
at  that  particular  time  in  accordance  with 
the  directions  of  the  water  officials.  The 
error  in  the  exclusion  of  the  evidence,  how- 
ever, was  harmless,  for  it  is  clearly  shown 
that  at  prior  and  subsequent  times  the  serv- 
ants and  agents  of  that  company  opened  the 
headgates  of  its  ditches  contrary  to  the 
orders  of  the  water  officials.  Water  Officer 
Kniseley  testified,  that  he  knew  most  of  the 
ditches  of  that  company  and  had  closed  the 
headgates  thereof  several  times,  and,  upon 
returning,  found  them  open.     Water  Officrtr 
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Wright  told  the  superintendent  of  the  de- 
fendant company  that  he  was  closing  down 
that  company's  ditches,  whereupon  the  super- 
intendent stated  that  he  didn't  blame  Wright 
because  he  was  simply  doing  his  duty,  but 
said:  "I  will  have  to  open  them  again.  If 
we  cannot  get  water  now,  we  can't  get  it  at 
any  time."  And  thereafter  the  headgates 
of  these  ditches  were  found  to  be  open.  There 
was  ample  evidence  which  connected  this 
particular  defendant,  as  well  as  the  other 
defendants,  with  the  acts,  concerted  move- 
ment and  alleged  understanding  set  forth 
in  plaintiffs'  pleadings.  There  was  no  error 
in  excluding  the  evidence  offered  relative  to 
the  number  of  acres  of  land  that  had  been 
irrigated  in  District  No.  23  for  the  preceding 
ten  or  more  years.  The  average  irrigated 
from  year  to  year  was  wholly  immaterial. 
No  attack  was  made  by  plaintiffs  upon  de- 
fendants' use  of  water  or  acreage  supplied. 
The  charge  was  that  they  diverted  into  their 
ditches  the  water  of  ^e  natural  streams 
when  the  same  was  needed  and  demanded  by 
plaintiffs  whose  rights  of  appropriation  were 
superior  and  prior  to  theirs.  Neither  was 
the  annual  rainfall,  nor  the  amount  of  water 
that  was  being  stored  by  certain  reservoirs, 
alleged  to  be  without  decrees,  material  as 
between  plaintiffs  and  defendant  water  users, 
and  excluding  the  proffered  evidence  in  re- 
lation thereto  was  not  error.  Lower  Latham 
Ditch  Co.  v.  Louden  Irrigation  Co.  supra. 
Defendants  in  error  assert  that  the  court 
refused  to  [70]  allow  Prof.  Carpenter  to 
testify  as  to  what  his  investigations  showed 
relative  to  the  irrigation  of  wild  hay 
meadows  in  high  altitudes  such  as  that  in 
which  defendants'  lands  were  situate,  or  to 
testify  to  the  nature  and  quantity  or  return 
waters  and  the  effect  of  irrigation  in  such 
localities,  if  any,  upon  the  ditches  further 
down  the  streams,  and  claim  that  they  were 
prejudiced.  We  think  the  record  does  not 
war  rent  the  assertion.  On  the  contrary, 
Prof.  Carpenter  testified  fully  as  to  the 
investigations  he  had  made  relative  to  the 
matter;  and,  while  it  is  true  that  the  court 
sustained  an  objection  to  a  question  pro- 
pounded to  him  as  to  what  his  investiga- 
tions had  led  him  to  find  ''as  to  the  method 
adopted  for  the  irrigation  of  wild  hay 
meadows  in  high  altitudes,"  and  as  to  the 
return  waters  from  that  class  of  irrigation, 
the  court  permitted  him  to,  and  he  did, 
testify  fully  in  relation  to  these  matters  as 
to  defendant  water  users'  land  and  the  irri- 
gation thereof.  Besides,  it  was  shown  con- 
clusively by  the  evidence  that  when  the  par- 
ticular defendants  were  using  water  it  was  re- 
tarded for  several  days,  and  the  return  to  the 
natural  streams  materially  reduced.  In  fact, 
the  evidence  disclosed  that  the  water  so  divert- 
ed and  used  would  not  return  into  the  natural 


streams  for  a  period  of  many  days  and  ap- 
proximately 25  per  cent  thereof  would  be  ab- 
sorbed by  vegetation,  and  lost  by  evaporation. 
Clearly,  imder  these  circumstances,  senior 
appropriators  requiring  water  were  sub- 
stantially damaged  by  the  acts  of  defendants. 
We  do  not  think  the  court  erred  in  declining 
to  permit  defendants  to  show  that  some  of 
the  plaintiffs  had,  subsequent  to  the  date  of 
their  respective  decrees,  enlarged  the  acreage 
to  which  they  applied  water,  wlien  there  wat 
no  attempt  to  show  or  claim  made,  that  the 
quantity  of  water  diverted  was  greater  than 
that  to  which  their  respective  decrees  entitled 
them.  Fulton  Irrigation  Ditch  Co.  v.  Meadow 
Island  Irrigation  Co.  35  Colo.  588,  86  Pa<?. 
748.  The  volume  of  the  priority  awarded 
a  ditch  in  adjudication  proceedings  [71]  is 
res  adjudioata,  and  the  facts  upon  which 
such  award  is  based  cannot  be  inquired  into 
in  a  collateral  proceeding.  O'Brien  v.  King, 
41  Colo.  487,  92  Pac.  945. 

No  other  questions,  based  upon  the  admis- 
sion or  rejection  of  evidence,  are  of  sufficient 
importance  and  materiality  to  require  con- 
sideration. There  is  in  the  record  a  fair 
qtuuitiifn  of  admissible  and  proper  evidence 
to  support  the  conclusions  of  the  trial  court; 
and  there  is  nothing  to  show  that  the  court 
was  not  governed  by  proper  rules  of  law. 
We,  therefore,  accept  its  findings  of  fact. 
Davis  V.  Pursel,  55  Colo.  287,  134  Pac.  307. 

4.  Plaintiffs  in  error  contend  that  inas^ 
much  as  the  adjudication  proceedings  result- 
ing in  the  decrees  in  the  different  water  dis- 
tricts comprising  Irrigation  Division  No.  1, 
were  separate  and  distinct,  and  they  were  not 
parties  to  any  such  proceedings  except  that 
in  Water  District  No.  23,  the  water  of  the 
natural  streams  in  the  last  named  district 
should  be  distributed  in  accordance  with  the 
decrees  therein  without  regard  to  priorities 
in  the  other  water  districts  in  the  same  ir- 
rigation division.  We  have  frequently  held, 
and  the  law  in  substance  provides,  that  the 
decrees  entered  in  one  Irrigation  Division 
must,  until  modified  or  changed  in  accordance 
with  law,  be  considered  as  an  entirety,  and 
the  water  of  the  natural  streams  thereof 
distributed  in  accordance  therewith,  although 
the  diversion  and  use  of  the  water  are  made 
at  points  beyond  the  territorial  limits  of  the 
particular  Water  District  or  County  in  which 
the  decrees  were  entered.  Farmers'  Inde- 
pendent Ditch  Co.  v.  Agricultural  Ditch  Go. 
22  Colo.  513,  45  Pac.  444,  55  Am.  St.  Rep. 
149;  Lower  Latham  Ditch  Co.  v.  Louden 
Irrigating  Canal  Co.  27  Colo.  267,  60  Pftc. 
629,  83  Am.  St.  Rep.  80. 

We  have  also  held,  and  reaffirmed  the  doc- 
trine, that  after  the  lapse  of  four  years  from 
the  time  of  rendering  a  final  decree  in  any 
water  district,  appropriators  in  different  dis- 
tricts taking  water   from  the  same  stream. 
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are  barred  from  an  independent  action  by  any 
Bucli  appropriator  [72]  against  another  ap« 
propriator,  to  determine  their  relative  rights, 
although  the  respective  appropriations  sought 
to  be  readjudic&ted  were  obtained  in  several 
statutory  proceedings  in  di£ferent  districts, 
and  such  appropriator s  were  not  joined  in 
either  proceeding.  Ft.  Lyon  Canal  Co.  v. 
Arkansas  Val.  Sugar  Beet,  etc.  L.  Co.  39  Colo. 
332,  90  Pac.  1023;  O'Neill  v.  Northern  Colo- 
rado Irrigation  Co.  56  Colo.  546,  139  Pac. 
536. 

This  is  conceded  by  plaintiffs  in  error,  but 
they  urge  us  to  reconsider  the  last  named 
cases  and  the  holding  in  that  regard  and  an- 
nounce a  contrary  rule.  The  several  decrees 
involved,  when  first  entered,  were  not  final, 
and  whether  they  have  become  so  by  the  lapse 
of  time  is  of  no  concern  herein.  They  are 
prima  facie  correct,  and  can  only  be  attacked, 
reviewed  or  modified  in  a  direct  proceeding 
instituted  for  that  purpose.  They  are  not 
subject  to  collateral  attack.  Therefore,  the 
rule  announced  and  applied  in  those  cases, 
of  which  complaint  is  made,  has  no  applica- 
tion whatever  in  this  case.  But  apart  there- 
from, we  have  no  disposition  to  cither  re- 
consider or  change  the  rule  announced  and 
applied  in  those  cases.  The  decision  in  the 
Ft.  Lyon  Canal  Co.  v.  Arkansas  Val.  Sugar 
Beet  Co.  case,  supra,  was  rendered  at  the 
January  term,  1907.  It  involved  no  public 
rights  and  has  become  a  rule  of  property,  and 
should  not  be  disturbed. 

Having  carefully  considered  the  assign- 
ments of  error  relied  upon,  and  finding  no 
prejudicial  error  in  the  record,  the  judgment 
is  affirmed. 

Judgment  affirmed. 

Decision  en  banc. 

Bailey,  J.,  not  participating. 

Rehearing  denied  October  4,  1915. 
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KOTE. 

The  reported  ease  holds  that  on  an  appeal 
in  a  cause  tried  without  a  jury  an  objection 
as  to  the  competency  of  evidence  admitted 
will  not  be  considered  where  irrespective  of 
that  evidence  sufficient  competent  evidence  is 
found  to  support  the  judgment.  The  cases 
discussing  the  effect  of  the  admission  of  in- 
competent evidence  in  a  trial  before  the  court 
without  a  jury  are  reviewed  in  the  note  to 
Rehling  v.  Br4inard  reported  ante,  this  vol- 
^nne,  at  page  65d. 
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AsaienmeiLta    •—   Biglita   Aaalsnable    — 
Blglit  of  Actton  for  Beoeit. 

A  claim  for  deceit,  whether  considered  as 
arising  from  a  violation  of  a  right  of  prop- 
erty or  an  obligation  imposed  by.  law,  is  as- 
signable; Civ.  Code,  §  384,  declaring  a  "tiling 
in  action^'  (defined  by  section  383  as  a  right 
to  recover  money  or  other  personal  property 
by  a  judicial  proceeding)  arising  out  of  the 
violation  of  a  right  of  property,  or  out  of  an 
obligation,  to  be  transferable*;  section  1115 
declaring  that  an  "obligation"  (defined  by 
section  1114  afi  a  legal  duty  by  which  a  per- 
son is  bound  to  do  or  not  to  do  a  certain 
thing)  arises  from  the  contract  of  the  par- 
ties or  the  operation  of  law;  section  2444 
declaring  that,  when  the  meaning  of  a  word 
is  defined  in  any  statute,  such  definition  is 
applicable  to  the  same  word  wherever  it  oc- 
curs, except  where  a  contrary  intention  plain- 
ly appears;  and  section  1134,  which,  with 
sections  1114,  1115,  appears  under  that  part 
of  the  subject  of  "Obligations"  dealing  with 
obligations  in  general,  providing  that  a  right 
arising  out  of  an  obligation  is  the  property 
of  the  person  to  whom  it  is  due  and  may  be 
transferred  as  such. 

Requisites  of  Aaaisiuiie&t* 

An  assignment  of  a  cause  of  action  must 
conform  to  the  fundamental  tests  applied  to 
any  contract,  prescribed  by  Civ.  Code,  §  1189, 
as  to  parties,  consent,  lawful  object,  and  con- 
sideration. 

CriterioA  of  Assignability. 

The  criterion  as  to  assignability  of  a  cause 
of  action  under  Civ.  Code,  §  384,  declaring  a 
thing  in  action  arising  out  of  violation  of  a 
right  of  property,  or  out  of  an  obligation, 
transferable,,  is  whether  it  is  lawful  to  make 
the  assignment,  for  instance,  it  must  not  be 
within  the  inhibition  of  sections  918,  919,  as 
to  subject-matter. 

Assienments  against  Pnblie  Policy. 

An  assignment  must  not  violate  Civ.  (Dode, 
§  1271,  declaring  a  contract  unlawful  which 
is  contrary  to  the  express  provisions  of  law, 
the  policy  of  express  law,  or  good  morals. 

Same. 

Civ.  Code,  §  384,  declaring  a  thing  in  ae^ 
tion  arising  out  of  an  obligatioi^  transferable, 
an  assignment  of  a  cause  of  action  for  deceit 
cannot  be  held  contrary  to  public  policy. 

Assignability  of  Rigbt  of  Action  for 
Tort  —  Constraotion  of  Statnte. 

Civ.  Code,  §  384,  making  assignable  a 
cause  of  action  for  tort,  is  not  modified  by 
Code  Civ.  Proc.  §  80,  requiring  every  action 
to  be  prosecuted  in  the  name  of  the  real 
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party  in  interest,  except  as  otherwise  pro- 
vided, 'n>ut  this  section  shall  not  be  deemed 
to  authorize  the  assignment  of  a  thing  in 
action  not  arising  out  of  a  contract;"  the 
limiting  clause  not  taking  away  right  of  as- 
signment otherwise  conferred. 

Appeal  and  Error  —  Scope  of  Review  — 
Ground  of  Objection  Below. 

The  question  of  evidence  being  incompetent 
as  hearsay  cannot  be  considered  on  appeal, 
the  overruled  objection  below  being  that  it 
was  irrelevant  and  immaterial. 

HarmleM  Error  —  Admission  of  EtI- 
dence  —  Tkial  without  Jnry. 

An  admission  of  evidence  is  harmless,  the 
trial  having  been  without  a  jury,  and  there 
having  been  other  competent  evidence  suffi- 
cient to  sustain  the  findings. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Walworth 
county:     Bottum,  Judge. 

Action  by  T.  C.  Sherman,  plaintiff,  against 
J.  W.  Harris,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Aftirmed. 

L.  W.  Crofoot  and  Wm.  M.  Potts  for  ap- 
pellant. 
.     CM.  StilluHll  for  respondent. 

[63]  Gatis,  J. — ^This  is  an  action  for  dam- 
ages to  deceit  in  procuring -subscriptions  for 
the  capital  stock  of  the  Evarts  State  Bank, 
claimed  to  have  been  induced  by  the  false 
repF^sentations  of  the  defendant,  as  president 
of  said  bank,  that  the  notes  constituting  a 
part  of  the  assets  of  the  bank  were  good  and 
collectible.  There  are  three  causes  of  action. 
The  first  cause  is  based  upon  representations 
made  to  the  plaintiff.  The  third  cause  is 
based  upon  representations  made  to  W.  V. 
Wade,  the  right  of  action  for  which  was  as- 
signed to  the  plaintiff.  The  second  cause  of 
action  was  decided  favorably  to  the  defend- 
ant, and  we  are  not  now  concerned  therewith. 
The  court  made  findings  of  fact  and  con- 
clusions of  law,  from  which  it  appears  that 
the  plaintiff  suffered  damage  to  the  amount 
of  $1,000  under  the  first  cause  of  action,  and 
that  the  said  W.  V.  Wade  suffered  damage 
to  the  amount  of  $200  under  the  claim  set 
forth  in  the  third  cause  of  action.  From 
the  judgment  entered  pursuant  thereto,  and 
an  order  denying  a  new  trial,  the  defendant 
has  appealed. 

We  are  firsj  confronted  with  a  proposition 
which  affects  only  the  third  cause  of  action, 
to  wit,  that  a  claim  for  damages  for  deceit 
is  not  assignable,  hence  that  respondent  could 
not  maintain  that  cause  of  action.  It  is 
asserted  by  counsel  for  both  appellant  and 
respondent  that  the  general  test  of  assign- 
ability is  [54]  whether  the  cause  of  action 
is  one  which  would  survive  the  death  of  the 


assignor.  Reasoning  from  this  common 
ground,  the  appellant  insists  that  he  hu 
proven  his  contention  that  the  third  cause 
of  action  was  not  assignable,  and  the  re- 
spondent claims  to  have  demonstrated  that 
said  cause  of  action  was  assignable.  We  are, 
however,  unable  to  agree  with  the  parties  as 
to  this  common  ground.  To  admit  the  above 
test  as  to  the  assignability  of  a  thing  in 
action  would,  in  effect,  nullify  certain  sections 
of  our  Codes.  Sections  383  and  384,  Civil 
Code,  provide  (the  italics  are  ours)  ; 

"Sec.  383.  A  thing  in  action  is  a  right  to 
recover  money  or  other  personal  property, 
by  a  judicial  proceeding. 

"Sec.  384.  A  thing  in  action,  arising  out  of 
the  violation  of  a  right  of  property,  or  ovt 
of  an  obligation,  may  be  transferred  by  the 
owner.  Upon  the  death  of  the  owner,  it 
passes  to  his  personal  representatives,  except 
where,  in  the  cases  provided  by  law,  it  passes 
to  his  devisees  or  successor  in  ofiice." 

In  sections  1114  and  1115,  Civil  Code,  we 
find  "obligation"  defined  as  follows: 

"Sec.  1114.  An  obligation  is  a  legal  duty 
by  which  a  person  is  bound  to  do  or  not  to 
do  a  certain  thing. 

"Sec.  1115.  An  obligation  arises  either 
from: 

*'I.  The  contract  of  the  parties;  or, 

"2.  The  operation  of  law. 

''An  obligation  arising  from  an  operation 
of  law  may  be  enforced  in  the  manner  pro- 
vided by  law,  or  by  civil  action  or  proceed- 
ing." 

Division  third  of  our  Civil  Code  embracea 
sections  1114  to  2283,  inclusive,  dealing  with 
the  subject  of  "Obligations."  This  division 
is  subdivided  into  four  parts.  Part  I  relates 
to  obligations  in  general.  Part  II  relates 
to  contracts.  Part  III  relates  to  obligations 
imposed  by  law.  Part  IV  relates  to  obliga- 
tions arising  from  particular  transactions. 
It  is  imder  part  III,  §§  1291-1293,  that  the 
present  cause  of  action  arises. 

We  are  of  the  opinion  that  the  word  "ob- 
ligation" in  section  384,  C.  C,  was  used 
by  the  Legislature  in  its  broad  sense,  as 
covering  all  of  the  matters  embraced  within 
division  third  of  the  Civil  Code  and  as  de- 
fined in  section  1114  and  1115,  C.  C.  Section 
2444,  C.  C,  provides: 

[55]  "Whenever  the  meaning  of  a  word 
or  phrase  is  defined  in  any  statute,  such  defi- 
nition is  applicable  to  the  same  word  or 
phrase  wherever  it  occurs,  except  where  a 
contrary  intention  plainly  appears." 

See  also  In  re  State  Bonds,  7  S.  D.  42, 
46,  63  N.  W.  223;  State  v.  Shannon,  7  S.  D. 
319,  322,  64  N.  W.  175 ;  Sutherland  on  SUt- 
utory  Construction,  §  255.  Our  conclusioQ 
that  the  word  "obligation"  in  section  384 
means  the  same  as  defined  in  section  1114, 
C.  C   is  also  fortified  by  section  1134,  C.  C, 
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which  appears  under  paxt  I  «f  division  third 
of  the  Civil  Code,  viz.,  Obligations  in  General, 
and  is  as  follows: 

"A  right  arising  out  of  an  obligation  is  the 
property  of  the  person  to  whom  it  is  due, 
and  may  be  transferred  as  such." 

From  its  context  it  is  certain  that  the 
word  "obligation"  in  this  section  means  the 
same  as  defined  in  sections  1114  and  1115, 
CO.  It  is  also  observed  that  the  proposed 
Field  New  York  Civil  Code  contains  this 
section  as  No.  690,  s^nd  in  the  note  thereto 
reference  is  made  to  section  367,  which  is 
the  same  as  our  section  384,  C.  C.  It  would 
thus  appear  that  all  causes  of  action  arising 
out  of  a  violation  of  a  right  of  property,  or 
out  of  an  obligation  arising  from  contract, 
or  out  of  an  obligation  arising  by  operation  of 
law,  are  assignable.  Generally  speaking,  that 
is  80.  But  the  several  sections  of  the  Codes 
must  be  read  and  interpreted  together.  An 
assignment  of  a  cause  of  action  must  con- 
form to  the  fundamental  tests  applied  to  any 
contract  prescribed  by  section  1189,  C.  C.  It 
would  therefore  seem  to  us  that  in  states 
having  a  provision  similar  to  our  section 
384,  C.  C.  (not  modified  by  other  provisions), 
the  criterion  as  to  the  assignability  of  a 
cause  of  action  is  whether  it  is  lawful  to 
make  the  assignment.  For  instance,  it  must 
not  be  within  the  inhibition  of  sections  918 
and  919,  C.  C,  as  to  subject-matter.  It 
inust  not  violate  section  1271,  C.  C;  that 
is  to  say,  the  assignment  must  not  be;  (a) 
Contrary  to  the  express  provisions  of  law; 

(b)  contrary  to  the  policy  of  express  law 
thereof,    thou^    not    expressly    prohibited; 

(c)  contrary  to  good  morals.  It  is  true  that 
at  common  law,  and  at  present  in  a  large 
number  of  the  states,  a  cause  of  action  for 
deceit  was  not  and  is  not  assignable.  2  S. 
C.  L.  p.  610;  1  Corpus  Juris,  pp.  174-216, 
particularly  page  194,  note  78  and  79.  The 
violation  of  the  rule  against  champerty  and 
maintenance  was  [56]  the  foundation  of 
this  principle.    More  v.  Massini,  32  Cal.  590. 

While  under  our  Codes,  as  is  the  general 
rule,  the  assignability  of  a  thing  in  action 
tnd  the  survival  of  a  thing  in  action  are 
"convertible  terms/'  the  one  is  not,  with  us 
the  test  of  the  other,  but  both  are  to  be 
tested  by  the  legality  of  such  assignment  as 
defined  by  law  or  by  the  doctrine  of  public 
policy.  We  are  aware  that  this  court  in 
Erickson  v.  Brookings  County,  3  S.  D.  434, 
53  N.  W.  857,  18  L.R.A.  347,  and  the  Cali- 
fornia courts  in  many  cases,  have,  in  eflfect, 
ignored  the  provisions  of  section  384,  C.  C, 
and  adopted  the  old  criterion  of  assignability, 
yet  that  does  not  justify  us  in  continuing 
the  error.  The  decision  in  the  Brookings 
County  case  seems  to  have  been  based  largely 
opon  the  discussion  of  the  subject  by  that 
learned  author,  John  Norton  Pomeroy,  in  his 


work  on  Remedies  and  Remedial  Rights.  In 
the  sections  quoted  the  author  was  dealing 
with  the  law  generally  and  he  expressly  said 
in  section  146: 

"In  some  states  there  may  be  statutes  ex- 
pressly dealing  with  the  subject  of  assign- 
ments inter  vivos." 

So  Sutherland  in  his  work  (Code  PI.  Pr.  k 
Forms,  §§  3270,  3272)  refers  to  the  section 
corresponding  to  our  section  80,  C.  C.  P., 
but  entirely  ignores  the  provisions  of  section 
954,  C.  C.  Cal.,  the  same  as  our  section  384, 
C.  C.  Section  384,  C.  C,  was  first  set  forth 
by  David  Dudley  Field  in  the  proposed  New 
York  Civil  Code.    Of  it  he  said: 

"Tliis  section  is  proposed  to  establish  one 
rule  for  the  assignability  and  the  survivor- 
ship of  things  in  action." 

It  may  also  be  observed  that  the  California 
decisions  cited  in  the  Brookings  County  case 
were  all  decisions  rendered  prior  to  the  adop- 
tion in  California  of  the  Field  Code.  In  Cross 
V.  Sacramento  Sav.  Bank,  66  Cal.  462,  6 
Pae.  94,  the  court,  while  not  referring  to 
the  Code  sections,  decided  that  the  right  to 
impeach  an  account  stated  was  not  assign- 
able: (a)  Because  there  was  no  valid  en- 
forceable possibility  or  expectancy  (see  sec- 
tion 918  of  our  Civil  Code) ;  and  (b)  because 
it  was  contrary  to  sound  policy  (see  section 
1271  of  our  Civil  Code).  Yet  we  find  the 
California  court  in  Rued  v.  Cooper,  109  Cal. 
682,  34  Pac.  98,  referring  to  survivability 
as  the  test  of  assignability. 

Is  it  contrary  to  public  policy  to  allow  an 
assignment  of  a  cause  of  action  for  deceit? 
In  the  states  having  provisions  similar  [57] 
to  our  section  384,  C.  C,  we  are  unable  to 
find  that  any  court  other  than  that  of  Cali- 
fornia hsis  held  such  an  assignment  to  be 
against  public  policy.  In  Emmons  v.  Barton, 
109  Cal.  662,  42  Pac.  303,  that  court  tersely 
said  that  fraud  is  not  a  vendible  commodity. 
Yet  we  find  that  court  recognizing,  in  Fox 
V.  Hale,  etc.  Silver  Min.  Co.  108  Cal.  478,  41 
Pac.  328,  under  the  authority  of  section  1684, 
C.  C.  P.  Cal.  the  survivability  of  an  action 
for  deceit.  In  Henderson  v.  Henshall,  4  C. 
C.  A.  357,  64  Fed.  320,  7  U.  S.  App.  565,  the 
court  quoted  the  California  sections  similar 
to  our  sections  383  and  384,  C.  C,  with 
others,  and  held  that  a  cause  of  action  for 
deceit  survived;  but  the  decision  was  based 
on  the  ground  that  the  tort  was  a  wrong 
to  the  estate  of  the  original  plaintiff,  viz., 
that  it  arose  "out  of  the  violation  of  a  right 
of  property." 

In  Wisconsin,  until  lately,  it  has  been  con- 
sistently held  that  actions  for  deceit  did  not 
survive  and  were  not  assignable.  But  in 
1907  the  Legislature  amended  their  survival 
statute  (section  4253,  St.  Wis.)  by  making 
it  apply  to  "all  damages  done  to  the  property 
rights  or  interests  of  another."    It  was  held 
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in  Harris  v.  Welch,  148  Wis  441,  134  N.  W. 
1041,  under  that  statute,  that  a  cause  of 
action  for  deceit  survived.  It  is  diflRcult  to 
see  any  difference  in  meaning  between  the 
Wisconsin  amendment  and  the  words  "out 
of  the  violation  of  a  right  of  property"  con- 
tained in  section  954,  C.  C.  Cal.,  and  our 
section  384,  C.  C.  The  Legislature  of  this 
state  having  declared  that  a  cause  of  action 
''arising  out  of  the  violation  of  a  right  of 
property  or  out  of  an  obligation,"  whether  a 
contract  obligation  or  an  obligation  imposed 
by  law,  is  assignable,  it  is  not  our  province 
to  say  that  the  subject-matter  of  such  an 
assignment  is  not  assignable  because  such 
assignment  is  in  violation  of  public  policy. 
The  Legislature  has  made  its  declaration  of 
public  policy.  It  may,  however,  be  that,  even 
when  the  subject-matter  is  properly  assign- 
able, the  transaction  by  the  parties  may  be 
such  that  the  enforcement  of  such  an  assign- 
ment would  violate  the  statutes  against 
champerty  and  maintenance.  .  It  would  be 
our  province  to  consider  any  such  violations, 
but  no  such  violation  is  shown  or  claimed 
in  this  case. 

But  it  is  urged  by  appellant  that  section 
80,  C.  C.  P.,  is  a  modification  of  section 
384,  C.  C,  and  this  claim  finds  support  in 
the  decisions  of  the  Kansas  and  Oklahoma 
courts  in  Kansas  Midland  R.  Co.  v.  Brehm, 
54  Kan.  756,  39  Pac.  690,  and  Kansas  City, 
etc.  [58]  R.  Co.  v.  Shutt,  24  Okla.  96,  104 
Pac.  51,  138  Am.  St.  Rep.  870,  20  Ann.  Cas. 
255.     Section  80,  C.  C.  P.  reads  as  follows: 

"Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  section  82  of  this  Code; 
but  this  section  shall  not  be  deemed  to  au- 
thorize the  assignment  of  a  thing  in  action 
not  arising  out  of  contract.     ..." 

Both  of  said  states  have  this  same  section, 
as  well  as  sections  corresponding  to  our  sec- 
tion 384,  C.  C,  and  both  courts  held  in 
the  cases  cited  that  the  section  in  the  Code 
of  Civil  Procedure  recognized  the  limitation 
V^hich  existed  at  common  law,  and  inferential- 
ly,  at  least,  provided  that  a  chose  in  action 
arising  out  of  a  pure  tort  was  not  assignable, 
notwithstanding  their  sections  similar  to  our 
section  384,  C.  C.  It  seems  to  us  that  these 
courts  have  utterly  mistaken  the  force  and 
effect  of  the  Civil  Procedure  section.  It  seems 
to  us  that  Mr.  Pomeroy,  in  his  discussion  of 
the  subject  in  sections  124-144,  Remedies 
and  Remedial  Rights  (2d  ed. )  has  set  forth 
the  true  interpretation  of  section  80  of  our 
Code  of  Civil  Procedure.  In  section  125  he 
said: 

"One  effect — and  perhaps  the  principal  ef- 
fect of  this  statutory  provision — is  that  all 
assignees  of  things  in  action  which  are  as- 
9ignahle  may  sue  upon  them  in  their  own 
names,  and  are  no  longer  obliged  to  sue  in 


the  names  of  the  original  assignors.  It  is 
not  strictly  correct  to  say  that  the  provision 
itself  renders  any  thing  in  action  assignabl?. 
that  it  creates  any  attribute  of  assignability; 
but,  for  the  purpose  of  defeating  such  possi- 
ble interpretation,  the  second  clause  was  add- 
ed in  many  of  the  Codes.  This  limiting 
clause,  however,  is  only  negative  in  its  form 
and  meaning.  It  merely  forbids  a  certain 
construction  to  be  placed  upon  the  preceding 
language.  It  does  not  say  that  no  thing  in 
action  is  assignable  unless  it  arises  out  of 
contract." 

In  section  144  he  said: 

"Even  the  clause  which  follows  in  some 
of  the  states,  *but  this  section  shall  not  be 
deemed  to  authorize  the  assignment  of  things 
in  action  not  arising  out  of  contract,'  al- 
though doubtless  intended  to  limit  the  effect 
of  the  preceding  general  requirement,  has 
really  no  practical  effect.  The  section  doe^ 
not  authorize  the  assignment  of  any  thing.^ 
in  action,  either  growing  out  of  tort  or  out 
of  contract,  and  it  was  therefore  an  empty 
legislative  prohibition  [59]  to  say  that  it 
should  not  be  deemed  to  authorize  the  assioTi 
ment  of  those  arising  out  of  tort.  It  is  not 
said  that  those  things  in  action  arising  out  of 
tort  shall  not  be  assigned,  but  only  that 
the  authority  for  such  a  transfer  shall  not 
be  found  in  this  particular  section  of  a  single 
statute.  If  the  right  to  assign  such  de- 
mands is  conferred  by  other  statutes,  or  by 
any  rules  of  the  law  independent  of  statute, 
it  is  not  taken  away  by  these  apparently  re- 
strictive clauses." 

We  therefore  conclude  that,  whether  we 
consider  the  tort  in  question  as  one  violating 
a  right  of  property  or  as  arising  out  of 
the  violation  of  an  obligation  imposed  by 
law,  in  either  case,  the  assignment  of  the 
third  cause  of  action  did  not  violate  any 
express  provision  of  law,  nor  the  policy  of 
express  law,  nor  good  morals. 

Appellant  argues  that  certain  evidence  of- 
fered in  regard  to  the  financial  standing  of 
Holloway,  the  maker  of  one  of  the  notes  com- 
prising a  portion  of  the  assets  of  the  bank, 
was  incompetent  as  hearsay.  Under  the  ob- 
jection that  such  evidence  was  irrelevant  and 
immaterial,  we  may  not  consider  whether  it 
was  incompetent.  It  was  certainly  relevant 
and  material. 

Appellant  also  urges  that  the  evidence  is 
insufficient  to  sustain  the  findings.  A  repro- 
duction of  the  substance  of  this  evidence 
would  cover  many  pages  and  would  not  be 
a  benefit  to  anybody.  A  careful  examination 
and  consideration  of  the  evidences  convinces 
us  that  the  trial  court  was  warranted  in  find- 
ing that  the  defendant  made  representations 
to  the  plaintiff  and  Wade  that  the  notes  and 
discounts  of  the  Evarts  State  Bank  were 
good  and  worth  par,  and  that  such  was  not 
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tiie  ca3e,  and  that  the  plaintiff  and  Wade 
relied  upon  such  representations. 

Appellant  urges,  also,  that  the  court  erred 
in  admitting  certain  other  evidence  than  that 
above  referred  to.  The  trial  was  had  to  the 
court  without  a  jury.  Being  convinced  that 
there  was  sufficient  competent  evidence  to 
sustain  the  findings  of  the  trial  court,  irre- 
spective of  the  matters  contained  in  appel- 
lant's assignments  of  error  Nos.  4  to  8,  in- 
^uaive,  we  cannot  discover  how  appellant 
was  prejudiced  by  the  rulings  of  the  court 
thereon.         ^ 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 


KOTB. 

In  the  reported  case  it  is  held  that  where  a 
trial  is  had  to  the  court  without  a  jury  and 
there  is  sufficient  competent  evidence  to  sus- 
tain the  findings,  the  admission  of  incompe- 
tent evidence  is  not  prejudicial  error.  The 
effect  of  the  admission  of  incompetent  evi- 
dence in  a  trial  before  the  court  without  a 
jury  is  considered  in  the  note  to  Rehling  t. 
Brainard,  reported  ante,  thia  volume,  at  page 
666, 
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Appeal  And  Evror  —  Harmlesa  Error  — 
Adaiiasioa  of  Evidettce  —  Trial  wlt]&- 
out  Jury. 

In  an  equity  case  tried  de  novo  in  the  su- 
preme court,  the  admission  of  incompetent, 
irrelevant,  or  immaterial  evidence  is  not  re- 
versible error,  if  there  is  sufficient  competent 
and  relevant  evidence  to  sustain  the  findings 
and  judgment;  the  incompetent  evidence  be- 
ing disregarded  in  considering  the  case. 

[See  note  at  end  of  this  case.] 

Beeda  —  DeliTory  ^  Deed  Takem  Iby 
Violemoe* 

Where  a  vendor  and  a  purchaser  met  to 
<x>mplete  a  sale  of  land,  and  the  purchaser 
laid  the  money  down  and  reached  for  the 
deed,  whereupon  the  vendor  knocked  him 
down  and  took  both  the  deed  and  money,  it 
is  held  that  there  was  no'  valid  delivery  of 
the  deed. 

Judsments  —  Res  Jvdleata  ^  Matters 
Coaolnded  by*  Decree  Qviettns  Title. 

Where  L  sued  plaintiff  to  quiet  title  to 
land,  and  plaintiff,  claiming  to  own  the  land 


under  a  deed  from  L,  the  delivery  of  which 
was  disputed,  answered  and  asked  that  his 
title  be  quieted  and  recovered  a  juds^ent 
quieting  title  in  him,  such  judgment  did  not 
establish  the  delivery  of  the  deed  as  against 
parties  claiming  under  a  mortgage  from  L 
executed  and  recorded  several  months  before 
the  action  was  commenced  in  which  such 
judgment  was  rendered,  as  a  mortgagee  or 
his  assigns  are  not  bound  by  a  judgment 
against  the  mortgagor  in  a  suit  commenced 
by  third  parties  subsequent  to  the  execution 
and  recording  of  the  mortgage,  unless  the 
mort.*Tagee  or  some  one  authorized  to  repre- 
sent him  is  made  a  party  to  the  litigation. 

Verdicts  and  Findings  —  Materiality 
of  Finding  — ■  Action  to  Enjoin  Deed 
after  Foreclosnre. 

Where,  in  an  action  to  enjoin  the  execu- 
tion and  delivery  of  a  sheriff's  deed  to  the 
holder  of  a  certificate  of  sale  under  a  decree 
of  foreclosure,  it  appeared  that  plaintiff  had 
no  right  in  the  premises  as  against  the  mort- 
gBgees  or  their  assigns,  a  finding  as  to  the 
rights  of  one  to  whom  the  certificate  of  sale 
had  been  transferred  is  immaterial  so  far  as 
plaintiff  is  eonoemed. 

Appeal     from     Superior     Oourt^     Asotin 

county:     Milues,  Judge- 
Action  by  J.  M.  Coe,  plaintiff,  against  J. 

L.  Wormell  et  al.,  defendants.    Judgment  for 

defendants.    Plaintiff  appeals.    The  facts  are 

stated  in  the  opinion.    Affibmed. 

Oeo.  W.  TannahiU  and  M.  P.  Shauffhneasy 
for  appellant. 

Jhvight  E,  Hodge  and  B.  J,  Doyle  for  re- 
spondents. 

[120]  Main,  J. — The  purpose  of  thia  action 
<was  to  enjoin  the  execution  and  delivery  of 
a  sheriff's  deed  to  the  holder  of  a  certificate 
of  sale  under  a  decree  of  foreclosure  of  a 
real  estate  mortgage.  The  defendants  named 
in  the  complaint  were  J.  L.  Wormell,  as 
sheriff  of  Asotin  county,  Washington,  Clay 
McNamee,  James  L.  Ham,  and  Sam  Oylear. 
After  the  is.^ues  were  joined,  the  cause  was 
tried  to  the  court  sitting  without  a  jury,  and 
resulted  in  a  judgment  in  favor  of  the  de- 
fendants.    The  plaintiff  has  appealed. 

Tlie  facts  are  as  follows:  On  the  29th  day 
of  March,  1912,  and  for  some  time  prior 
thereto,  one  Morris  Long  was  the  owner  of 
a  certain  tract  of  land  containing  about  160 
acres,  located  in  Asotin  county,  Washington. 
A  few  days  prior  to  the  date  mentioned,  one 
J.  M.  Coe  had  negotiated  with  Long  for  the 
purchase  of  the  land.  After  the  terms  had 
been  agreed  upon.  Long  had  prepared,  signed 
and  acknowledged  a  deed  for  the  land,  in 
which  deed  Coe  was  named  as  grantee.  The 
deed  was  not  delivered  at  this  time,  but  the 
parties  then  went  to  Lewiston,  Idaho,  to  com- 
plete the  transaction.  After  they  reached; 
Lewiston,  as  claimed  by  Coe,  they  went  out 
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on  the  railroad  track  to  complete  the  trade, 
and,  "I  laid  the  money  on  the  track  and  as 
I  reached  for  the  papers  he  knocked  me  down 
and  took  both." 

On  the  same  day  and  immediately  there- 
after, Coe  caused  Long's  arrest  for  the  crime 
of  robbery.  At  the  time  he  was  arrested, 
Long  had  in  his  possession  the  deed.  On 
April  11,  1912,  this  being  after  Long's  arrest, 
he  executed  a  power  of  attorney  to  one  John 
C.  Applewhite,  wherein  the  latter  was  named 
as  his  attorney  in  fact  to  execute  and  acknowl- 
edge any  deed  or  instruments  of  conveyance 
or  mortgage  so  as  to  entitle  them  to  be  re- 
corded, and  was  authorized  to  represent  Long 
personally  or  by  counsel  of  his  selection  in 
any  and  all  matters  and  in  any  and  all  pro- 
ceedings had  or  to  be  had.  This  power  of 
attorney  was  recorded  in  the  office  of  the 
auditor  of  Asotin  county,  Washington,  on 
April  12,  1912.  Thereafter,  on  August  13, 
1912,  Applewhite,  as  attorney  in  [121]  fact 
for  Long,  executed  to  Clay  McNamee  and  J. 
L.  Harn,  attorneys  residing  at  Lewiston,  Ida- 
ho, a  mortgage  upon  the  Asotin  county  real 
estate  above  mentioned,  to  secure  the  payment 
of  a  note  executed  by  him  as  such  attorney 
in  fact  for  the  sum  of  $1,000.  This  mort- 
gage was  recorded  on  August  16,  1912. 

On  August  30,  1912,  McNamee  and  Harn 
borrowed  from  the  Empire  National  Bank  of 
Lewiston,  Idaho,  the  sum  of  $500,  and  to 
secure  the  payment  thereof,  assigned  to  the 
bank,  as  collateral  security,  the  note  and 
mortgage,  executed  to  them  by  Applewhite. 
On  August  28,  3912,  Long  instituted  an 
action  in  the  superior  court  for  Asotin 
county,  wherein  he  claimed  that  the  note 
and  mortgage  executed  by  Applewhite,  as 
his  attorney  in  fact,  had  been  given  without 
authority,  and  praying  that  the  same  be  can- 
celled. The  only  defendants  named  in  this 
action  were  McNamee  and  Harn.  On  Feb- 
ruary 7,  1913,  the  bank  filed  a  complaint  in 
intervention  in  this  action,  setting  out  the 
fact  of  the  assignment  of  the  note  and  mort- 
gage and  alleging  that  it  was  the  owner  there- 
of, and  praying  for  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  premises  to  satisfy 
the  same.  The  trial  of  this  action  resulted 
in  a  judgment  in  favor  of  the  bank,  and  di- 
recting that  the  mortgage  be  foreclosed  and 
the  premises  sold  to  satisfy  the  same.  Under 
this  judgment,  the  land  was  sold  by  the 
sheriff  of  Asotin  county  on  August  30,  1913. 
On  September  9,  1913,  McNamee  and  Ham, 
having  paid  their  indebtedness  to  the  bank, 
the  bank  executed  a  written  authority  to  the 
sheriff  to  issue  to  them  the  certificate  of  sale. 
The  order  confirming  the  sale  was  entered  on 
November  13,  1913.  Thereafter  McNamee 
and  Harn  transferred  the  certificate  of  sale 
^to  Oylear. 

The  facts  thus  far  stated  show  the  basis 
jbf  the  claim  of  McNamee  and  Ham  and  Oy- 


lear to  the  land.  We  will  now  state  the  facts 
which  furnished  the  basis  of  the  appellant's 
claim.  After  Long  had  been  arrested,  as 
above  stated,  there  was  taken  from  his  pos- 
session by  the  arresting  officer  the  [122]  deed 
for  the  Asotin  county  land  in  which  Coe  was 
named  as  grantee.  This  deed  was  introduced 
in  evidence  at  the  preliminary  hearing,  and 
was  thereafter  transmitted  as  an  exhibit  to 
the  district  court  of  the  second  judicial  dis- 
trict of  the  state  of  Idaho,  in  Nez  Peree 
county.  While  the  deed  was  thus  on  file 
with  the  clerk  of  the  district  court  for  the 
second  judicial  district  of  Idaho,  Coe  pro- 
cured a  certified  copy  thereof,  and  caused 
such  copy  to  be  recorded  in  the  auditor's 
office  in  Asotin  county  on  November  21,  1912. 
Thereafter,  on  December  27,  1912,  Lon«: 
brought  an  action  against  Coe  for  the  purpo^ 
of  removing  the  cloud  from  the  title  to  bis 
land  which  the  filing  of  the  certified  copy 
of  the  deed  had  caused.  In  this  action  Coe 
answered,  claiming  the  ownership  of  the  land 
and  praying  that  title  thereto  be  quieted  in 
him.  This  cause  in  due  time  was  tried  to 
the  court  without  a  jury.  Long  was  not 
present  at  the  trial  and  no  evidence  was  in- 
troduced in  his  behalf.  On  April  4,  1914, 
tlie  court  entered  a  judgment  in  favor  of 
Coe  quieting  the  title  to  the  land  in  him. 
To  this  action  neither  McNamee  nor  Harn 
nor  any  of  the  other  defendants  in  the  present 
action  were  parties. 

Coe,  relying  upon  the  judgment  which  x^n^ 
entered  in  his  favor  in  the  suit  which  was 
brought  against  him,  instituted  the  pre.(iont 
action  for  the  purpose  of  preventing  a  deed 
being  issued  in  the  foreclosure  action  in 
which  the  bank  was  intervener.  •  As  above 
stated,  the  trial  court  was  of  the  opinion  that 
Coe  was  not  entitled  to  injunctive  relief,  and 
entered  a  judgment  accordingly. 

The  appellant  first  contends  that  the  trial 
court  erred  in  admitting,  over  his  objection, 
certain  incompetent,  irrelevant,  and  imma- 
terial evidence.  This  is  an  equity  case  and 
is  tried  in  this  court  de  novo.  In  such  a  case, 
the  admission  of  incompetent,  irrelevant,  or 
immaterial  evidence  by  the  trial  court  does 
not  conRtitute  reversible  error,  but  where 
such  evidence  appears  in  the  record,  it  will 
be  disregarded  by  this  [123]  court  in  con- 
sidering the  case.  If  there  is  sufficient  compe- 
tent and  relevant  evidence  to  sustain  the  trial 
court's  findings  and  judgment,  the  cause  will 
not  be  reversed  because  there  mav  have  bees 
admitted  during  the  trial  certain  incompetent, 
irrelevant,  or  immaterial  evidence.  Rohrer 
V.  Snyder,  29  Wash.  199,  69  Pac.  748;  Davies 
V.  Cheadle,  31  Wash.  168,  71  Pac.  728. 

It  is  also  claimed  that  the  trial  court  erred 
in  holding  that  the  judgment  in  the  fore- 
closure action  was  binding  upon  Coe  when 
he  was  not  a  part  to  that  action.  From  the 
findings,  oonclusions,  and  judgment  entered, 
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we  do  not  understand  that  this  was  the 
position  of  the  trial  court.  If  Coe  was  en- 
titled to  prevail  as  against  the  defendants  in 
this  action,  it  was  by  reason  of  the  fact 
that  there  had  been  a  valid  delivery  of  the 
deed  to  him.  Coe  did  not  testify  in  the 
present  action,  but  relied  largely  upon  the 
judgment  in  the  action  wherein  he  prevailed 
against  Long.  The  trial  court  found  that 
the  deed  had  at  no  time  been  delivered  to 
Coe,  and  this  finding  is  amply  sustained  by 
the  evidence.  The  judgment  in  the  action 
of  Coe  V.  Long  would  not  establish  the  de- 
livery of  the  deed  as  against  the  present  de- 
fendants, but  the  issue  must  be  determined 
from  the  evidence  introduced  upon  the  trial 
in  this  cause. 

It  is  also  claimed  that  the  trial  court  erred 
in  adjudging  that  Coe  had  no  right,  title  or 
interest  in  the  Asotin  county  land  as  against 
the  defendants  in  this  case,  and  that  the 
judgment  rendered  in  favor  of  Coe  in  the 
action  in  which  Long  was  the  plaintiff  and 
Coe  was  the  cross-complainant  is  ineffective 
so  far  as  it  affects  the  defendants  in  this  ac- 
tion. There  was  no  error  in  this  regard.  The 
mortgagee  or  his  assigns  are  not  bound  by  a 
judgment  against  the  mortgagor  in  a  suit 
begun  by  third  parties  subsequent  to  the 
execution  and  recording  of  the  mortgage,  un- 
less such  mortgagee,  or  some  one  authorized 
to  represent  him,  is  made  a  party  to  the 
litigation.  Keokuk,  etc.  R.  Co.  v.  Missouri, 
V)2  U.  S.  301,  14  S.  Ct.  692,  38  U.  S.  (L.  ed.) 
450;  Old  Colony  Trust  Co.  v.  Omaha,  230 
U.  S.  100,  33  8.  Ct.  967,  57  U.  S.  (L.  ed.) 
1410.  In  [124]  this  case,  the  mortgage  was 
executed  on  the  13th  day  of  August,  1912, 
and  recorded  on  the  16th  day  of  the  same 
month.  The  action  in  which  Coe  prevailed 
against  Long  was  not  begun  until  December 
27,  1912,  approximately  four  months  subse- 
quent to  the  mortgage. 

There  is  some  contention  that  it  was  error 
for  the  trial  court  to  enter  a  finding  that 
Ovlear  was  the  owner  of  the  sheriff's  certifi- 
cate  of  sale.  In  the  plaintiff's  complaint  it 
was  alleged  that  Oylear  has  or  claims  some 
interest  in  or  to  the  premises  by  virtue  of 
the  purchase  of  the  sheriff's  certificate  of 
sale  or  some  part  thereof.  This  allegation 
was  admitted  in  the  answer  by  the  defend- 
ants. It  would  seem  that  the  allegation  of 
the  complaint  and  the  admission  of  the 
answer  were  sufficient  to  sustain  the  finding. 
But  in  any  event,  if  Coe  had  no  right  in  the 
premises  as  against  the  mortgagees  or  their 
assignee,  the  finding  would  be  immaterial 
80  far  as  he  may  be  concerned. 

The  judgment  will  be  affirmed. 

Morria,  C.J.,  Ellis,  and  Fullerton,  JJ., 
concur. 
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NOTE. 


The  view  is  taken  in  the  reported  case, 
that  on  an  appeal  in  an  equity  case  if  there 
is  sufficient  competent  evidence  to  justify 
the  findings  the  cause  will  not  be  reversed 
because  of  the  admission  of  incompetent  evi- 
dence. The  cases  discussing  the  effect  of 
admitting  incompetent  evidence  on  a  trial 
without  a  jury  are  collated  in  the  note  to 
Rehling  v.  Brainard,  reported  ante,  this  vol- 
ume, at  page  656. 


V. 


KlfUTH  ET  AXte 


Wisconain  Supreme  Court — NoTember  16, 

1915. 


161  Wis.  467;  164  if.  W.  986. 


Joint  AdTeatnres  —  RisHts  of  Parties 
•—  Withdrawiae  from  Enterpriso. 

The  stockholders  of  a  mining  company, 
who  subscribed  an  agreement  to  raise  a  fund 
to  buy  the  material,  etc.,  necessary  to  oper- 
ate its  mill,  and  to  pay  its  pressing  bills  by 
having  them  assigned  to  their  representative, 
the  balance  to  be  used  to  operate  the  mine 
and  mill,  provided  that  the  directors  pledge 
them  enough  of  the  production  to  repay  the 
subscription  and  guarantee  that  none  of  the 
money  received  from  operation  should  be  used 
except  to  run  the  mill,  until  they  were  re- 
paid, and  that  the  property  purchased  should 
remain  their  property,  who  understood  they 
were  to  be  represented  by  some  one  in  pur- 
chasing materials,  paying  bills,  and  operat- 
ing the  mine,  could  not  thereafter  disable 
the  other  signers  from  proceeding  with  the 
enterprise  by  merely  neglecting  or  refusing 
to  take  any  part  in  meetings  for  the  selection 
or  authorization  of  such  agents,  but  would  be 
bound  by  the  action  of  their  associates  in 
creating  such  agency. 

[See  17  Ann.  Cas.  1022;  Ann.  Caa.  1912C 
202;  Ann.  Cas.  1916A  1210.] 

Formation    of  Joint   Adreninro  — >  Eri- 
denoe  —  Minnies  of  MoetinK. 

In  such  case,  the  minutes  of  the  directors' 
meeting,  accepting  such  subscription  agree- 
ment, are  competent  as  part  of  the  res  gestae. 


In  such  case,  the  minutes  of  a  meeting  of 
subscribers  are  in  the  nature  of  admissions, 
and  competent  as  affirmatively  showing  that 
a  certain  number  of  the  subscribers  were 
present  at  that  meeting,  hearing  the  minutes 
i)f  the  directors'  meeting  and  choosing  a  com- 
mittee to  act  as  an  adviaory  board  to  the 
board  of  directors. 
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Appeal  and  Error  —  Harmlesfl  Error  — 
AdmiMiom  of  Eridenoe  —  Trial  with- 
out Jury. 

In  a  cause  tried  by  the  court  without  a 
jury,  the  admission  of  incompetent  evidence 
cannot  be  assisTied  as  error  on  appeal,  unless 
some  proposition  essential  to  sustain  the 
judgment  has  no  other  evidence  to  support  it. 

[See  note  at  end  of  this  case.] 

Joint  Adventures  —  Liability  for  Ma- 
'    terials  — >  Evidence  Sufficient. 

Evidence,  in  an  action  on  a  subscription 
agreement  of  stockholders  of  a  corporation, 
to  recover  on  claims  for  materials  furnished, 
or  services  performed  at  the  request  of  their 
agent  is  held  to  sustain  a  finding  that,  under 
the  agreement,  the  agents  of  all  the  sub- 
scribers operated  the  company's  mill  in  at- 
tempting to  repay  the  subscribers,  and  in  so 
doing  incurred  liability  for  the  materials, 
etc. 

Same. 

In  such  case,  it  is  not  necessary  to  prove 
each  of  the  assigned  claims  by  the  testimony 
of  the  person  who  did  the  work  or  furnished 
the  material,  although  such  testimony  was 
competent;  but  the  testimony  of  the  agent 
who  incurred  such,  obligations  was  sufficient. 
Judgments  •—  Form  •—  Against  Several 

Defendants. 

In  such  case,  where  the  court  finds  for 
plaintiff,  it  properly  orders  judgment  against 
the  joint  property  of  all  the  defendants  and 
the  separate  property  of  each,  exce|^t  as  to 
one  not  served  with  process,  and  who  did  not 
appear  in  the  action. 

Appeal  from  Circuit  Courts  Milwaukee 
county:  Lttdwio,  Judges 

Action  by  Alice  W.  Hannah  et  al.,  plain- 
tiffs, against  Herman  P.  Knuth  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
appeal.  The  facts  are  stated  in  the  opinion. 
AnriBMBa). 

Kronshage,  MoOovefn  S  Hamtan  for 
appellants. 

Flanders,  Bottum,  Fwwsett  d  Bottum  and 
Charles  E,  Monroe  for  respondents. 

[468]  Timlin,  J. — ^To  maintain  the  issues 
arising  upon  a  complaint  charging  that  the 
defendants  were  a  voluntary  association  and 
copartners,  at  the  times  mentioned,  engaged 
in  operating  a  mine  in  Montana,  and  that  a 
large  number  of  persons  [469]  named  during 
such  time  performed  services  or  sold  and  de- 
livered material  to  the  defendants,  and  that 
all  these  claims,  aggregating  about  $4,000, 
were  assigned  to  the  plaintiffs;  and  an 
answer  amounting  to  a  general  denial;  the 
plaintiffs  introduced  in  evidence  a  writing 
signed  by  each  of  the  defendants  with  a  bujr 
set  opposite  his  or  her  name,  and  this  writ- 
ing was  as  follows: 


Milwaukee,  Wis.,  May,  1906. 

"We,  whose  signatures  appear  below,  here- 
by subscribe  the  amount  set  opposite  our 
names  to  a  fund  to  be  used  in  buying  siKh 
articles  as  are  necessary  to  operate  the  mill 
of  the  Milwaukee  Gold  Extraction  Co.,  and  to 
pay  such  bills  as  are  pressing  by  having 
them  assigned  to  our  representative,  the 
balance  to  be  used  to  operate  the  mines  and 
mill  of  said  company,  providing  the  directors 
pledge  to  us  the  gross  output  of  the 
operations  or  enough  of  the  product  to  repay 
us  the  money  subscribed  and  guarantee  to  ns 
that  none  of  the  money  received  by  the 
operation  of  the  mill  shall  be  used  for  any 
other  purpose  than  running  said  mill  until 
we  have  been  repaid. 

"It  is  understood  that  the  property  bought 
with  this  money  shall  remain  our  property 
until  we  have  been  fully  repaid,  and  that  in 
case  that  after  making  the  repairs  of  the  mill 
should  anything  prohibit  us  from  operating 
the  mill  that  we  shall  stand  as  creditors  of 
said  company. 

"Subscription:  $100.00,  H.  Knuth,  IIH 
Chambers  St.  paid  6/16/08,"  etc.,  etc 

This  written  contract  was  supplemented  by 
written  evidence  consisting  of  (1)  the  corpo- 
rate records  pf  a  meeting  of  the  directors  of 
the  Milwaukee  Gold  Extraction  Company 
held  June  15,  1908,  showing  that  the  writing 
first  mentioned  was  produced  at  that  meeting 
by  Mr.  Dwight,  the  president  of  the  corpo- 
ration and  one  of  the  signers  of  the  first 
mentioned  writing,  and  that  thereupon  reso- 
lutions were  adopted  in  effect  accepting  that 
proposition,  permitting  such  an  association  to 
operate  the  mill  until  such  time  as  the  output 
thereof  has  repaid  to  them  the  money  ad- 
vanced by  them  six  per  cent  interest,  not,  how- 
ever, to  exceed  four  months  from  and  after 
July  1,  1908,  and  providing  that  the  board  of 
directors  [470]  advise  with,  consult,  and  co- 
operate with  the  subscribers  to  said  writing 
in  all  things  pertaining  to  the  operation  of 
the  mill,  the  purchase  of  material,  and  the 
payment  of  pressing  bills  against  the  compa- 
ny. It  is  contended  by  appellants  that  the 
record  of  the  meeting  of  the  corporation  di- 
rectors was  incompetent  as  against  the  sub- 
scribers to  the  writing  first  mentioned.  (2) 
Minutes  of  a  meeting  of  the  subscribers  h^ 
on  the  evening  of  June  15,  1908,  reciting  that 
thirty -three  subscribers  were  present  and 
organized  i^nd  that  there  was  read  to  them 
the  minutes  of  the  directors*  meeting  men- 
tioned and  that  three  of  the  subscribers  were 
by  this  meeting  elected  to  act  with  the  board 
of  directors  of  the  corporation  as  an  advisory 
board  and  that  Mr.  Dwight  was  elected 
trustee  for  the  subscribers.  It  is  contended 
that  this  writing  was  not  competent  evi- 
denee. 


HANNAH  ▼.  KNUTH. 

161  Wis,  467, 
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Otber  evidence  was  iDtroduced  which  show- 
ed (1)  that  all  the  subscribers  were  stock- 
holders of  the  Milwaukee  €rold  Extractipn 
Company  and  0.  F.  Dwight,  one  of  the  sub- 
scribers, was  its  president  and  a  director^  and 
that  all  of  the  seven  directors  of  the  Ex- 
traction Company  were  subscribers;  (2)  that 
on  the  afternoon  of  June  16,.  1008,  four  of 
the  seven  directors  of  the  Extraction  Compa- 
ny and  one  of  the  advisory  board  of  the  sub- 
scribers held  a  meeting  and  employed  one  £. 
Hiland  Pitcher  to  take  charge  of  the  mine 
and  mill  in  Montana,  fixing  his  salary.  Mr. 
Dwight  was  present  at  this  meeting  and  Mr. 
£.  Hiland  Pitcher  went  to  Montana,  took 
charge  of  the  property,  and  under  his  admin- 
istration the  liabilities  alleged  were  incurred. 
Considerable  gold  was  realized  by  this  oper- 
ation, but  it  was  used  up  in  paying  expenses, 
leaving  the  claims  sued  on  unpaid.  Appel- 
lants ccmtend  that  there  is  no  evidence 
identifying  the  thirty-three  subscribers  pres- 
ent at  the  subscribers'  meeting  of  June 
15th,  and  no  subsequent  meeting  of  the  sub- 
scribers, hence  the  latter  were  not  bound  by 
these  doings  of  Dwight,  Pitcher,  and  the  di- 
rectors, and  the  so-called  advisory  board,  be- 
cause these  men  were  not  appointed  [471  ]  by 
all  the  subscribers,  and  while  their  action 
might  be  binding  upon  the  subscribers  who 
procured  and  secured  their  appointment  it 
could  not  affect  subscribers  who  were  not 
shown  to  have  been  present  at  such  meeting 
and  who  are  not  shown  to  have  taken  any 
part  in  appointing  E.  Hiland  Pitcher,  or  any 
one  else,  to  take  charge  of  the  property  and 
operate  it,  or  ia  appointing  the  advisory 
board,  or  in  appointing  Dwight  as  trustee.  It 
is  contended  by  appellants  that  the  sub- 
scription agreement  above  referred  to  and 
presented  at  the  directors'  meeting  of  the  Ex- 
traction Company  was  not  at  that  time 
signed,  but  we  think  the  evidence  tends  more 
strongly  to  show  that  before  that  it  was 
signed  by  most  of  the  defendants.  It  ia 
further  contended  that  this  paper  was  not 
at  that  time  nigned  by  all  the  defendants,  and 
we  think  this  is  correct.  There  seem  to  be 
forty- six  signers,  and  Schissler,  Buschman, 
and  Dwight  are  the  thirty-third,  thirty- 
fourth,  and  thirty-fifth  names.  There  seems 
to  be  evidence  by  inference  that  the  eleven 
names  following  were  added  after  the  meet- 
ing of  June  15th.  It  »  quite  certain  that 
Dwight  and  the  other  directors  of  the  Gold 
Extraction  Company  had  signed  the  paper 
before  it  was  presented  to  the  directors* 
meeting  of  June  15th.  All  points  made  by  the 
appellants  rest  upon  the  basic  proposition 
that  the  evidence  does  not  tend  to  show  any- 
thing more  than  a  subscription  of  money  by 
a  certain  group  of  stockholders  for  the  pur- 
pose of  paying  present  and  pressing  obli- 
gations of  the  corporation  mentioned  and 
operating  the  plant  only  so  far  as  the  money 


thus     subscribed     would     carry     on     such 
operation. 

This  case,  however,  largely  turns  upon  the 
construction  of  the  written  instrument  above 
quoted.  A  proper  construction  of  that  in- 
strument solves  all  the  questions  in  this  case 
relating  to  the  competency  of  evidence  and 
to  the  right  of  recovery.  Whoever  signed  that 
instrument  before  the  directors' 'meeting  of 
June  15th  and  permitted  one  or  more  of  his 
associates  to  present  that  paper  bearing  his 
signature  to  the  directors'  [472]  meeting  for 
acceptance  is  certainly  bound  by  such  ac- 
ceptance, and  whoever  signed  it  after  that 
meetiug,  signed  it  with  the  knowledge  that 
he  promised  a  sum  of  money  "to  be  used  in 
buying  such  articles  as  are  a  necessity  to 
operate  the  mill."  To  be  used  by  whom? 
Each  signer  knew  that  there  was  to  be  an 
agency  for  the  disbursement  of  the  fund.  He 
knew  that  the  bilk  were  to  be  paid  by  some 
one  acting  as  agent  for  the  subscribers  and 
that  the  paid  bills  were  to  be  assigned  to 
the  representative  of  the  subscribers.  "Th* 
balance  to  be  used  to  operate  the  mines  and 
mill  of  the  said  company."  To  be  used  by 
whom?  Manifestly  not  by  all  acting  in  mass, 
but  by  some  representative  person  or  persons. 
It  was  next  provided  that  the  directors 
pledge  to  the  subscribers  the  gross  output  of 
the  operation  or  enough  of  the  product  to 
repay  them  the  money  subscribed  and  that 
the  directors  should  guarantee  to  them  that 
none  of  the  money  received  by  the  operation 
of  the  mill,  that  is  to  say,  none  of  the  pro- 
ceeds of  the  operation,  should  be  used  for 
any  other  purpose  than  for  running  said 
mill  until  the  subscribers  had  been  fully  paid. 
This  informed  every  signer  that  the  directors 
of  the  company,  all  of  whom  were  also 
signers,  would  continue  to  have  a  voice  in  the 
operation  of  the  mill  and  in  the  receipt  of  the 
proceeds  of  such  operation.  Without  continu- 
ing this  analysis,  it  is  apparent  that  every 
man  who  signed  this  subscription  agreement 
did  so  with  the  understanding  that  he  was  to 
be  represented  by  some  person  or  persons  in 
buying  articles  of  necessity,  in  paying 
present  bills  of  the  corporation,  in  holding 
such  bills  as  trustee  for  him  and  his  co- 
signers, and  in  operating  the  mines  and  secur- 
ing the  proceeds  of  such  operation  for  the 
benefit  of  such  subscribers.  After  signing 
such  an  instrument  he  could  not  disable  the 
other  signers  from  proceeding  with  the  enter- 
prise by  merely  neglecting  or  refusing  to  take 
any  part  in  the  selection,  appointment,  or 
authorization  of  such  agents.  In  this  respect 
he  would  be  bound  by  the  action  of  his  as- 
sociates who  did  take  such  part,  because  by 
this  writing,  [473]  by  clear  implication  and 
by  the  necessity  of  the  situation  he  conferred 
upon  his  associate  subscribers  the  power  to 
create  the  agency  necessary  to  carry  out  the 
purposes   of   the   subscription   contract.  For 
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this  reason  the  minutes  of  the  directors' 
meeting  of  June  l&th  accepting  the  pro- 
position were  competent  as  res  gestae.  For 
this  reason  the  minutes  of  the  meeting  of  the 
subscribers  on  June  15th  were  In  the  nature 
of  admissions  and  competent,  because  it  was 
affirmatively  shown  that  thirty-three  of  the 
subscribers,  were  present  at  that  meeting  and 
some  of  those  present  were  identified  by  name. 

This  cause  having  been  tried  by  the  court 
without  a  jury,  the  admission  of  incompetent 
evidence  cannot  be  assigned  as  error  on 
appeal  unless  some  proposition  essential  to 
sustain  the  judgment  has  no  evidence  to  sup- 
port it  other  than  such  incompetent  evidence. 
We  find  no  such  situation  here.  There  seems 
to  be  ample  evidence,  oral  as  well  as  writ- 
ten, to  support  the  finding  that  pursuant  to 
the  subscription  agreement  quoted  parties 
representing  the  subscribers,  acting  with  the 
directors  of  the  Gold  Extraction  Company, 
operated  the  mines  and  mill  of  the  latter 
company  for  the  purpose  of  attempting  to 
repay  to  the  subscribers  the  amount  advanced 
by  each.  They  were  unable  to  make  such  pay- 
ment, but  in  the  attempt  they  incurred  the 
liabilities  for  which  judgment  has  been 
rendered  against  them  in  the  court  below. 
These  liabilities  were  therefore  incurred  by 
agents  of  all  the  subscribers  acting  under  the 
authority  of  all,  although  appointed  by  less 
than  all,  because  the  subscribers  entered  into 
a  contract  which  could  only  be  carried  out 
by  and  through  agents  appointed  for  that 
purpose,  thus  conferring  upon  their  associates 
authority  to  appoint  such  agents  in  case  they 
failed  or  neglected  to  make  the  appointment 
or  to  take  part  in  the  appointment  them- 
selves. No  other  construction  would  give 
force  and  efTect  to  the  subscription  contract. 
Whether'the  representatives  of  the  subscribers 
were  acting  under  a  lease  or  a  license  or  a 
mere  informal  agreement  with  the  directors 
is  immaterial.  [474]  It  was  not  necessary  to 
prove  each  of  the  assigned  claims  by  the 
testimony  of  the  person  who  did  the  work  or 
furnished  the  material,  although  such  testi- 
mony was  competent  so  far  as  it  went.  The 
testimony  of  Pitcher,  the  manager  who  in- 
curred these  obligations,  was  sufficient.  The 
trial  court  properly  ordered  judgment  to  be 
enforced  against  the  joint  property  of  all  the 
defendants  and  the  separate  property  of  each 
except  the  separate  property  of  the  defend- 
ant E.  Hiland  Pitcher,  because  the  latter  was 
not  served  with  process  and  did  not  appear  in 
the  action.  We  believe  other  findings  of  fact 
are  well  supported  by  competent  evidence, 
and  the  judgment  should  be  affirmed. 

By  the  Coubt. — Judgment  affirmed. 

NOTB. 

In  the  reported  case  it  is  held  that  where 
a  cause  is  tried  by  the  court  without  a  jury 


the  admission  of  inoompetent  evidence  can- 
not be  assigned  as  error  unless  there  is  no 
evidence  to  support  the  judgment  other  than 
the  incompetent  evidence.  The  cases  con- 
sidering the  effect  of  receiving  incompetent 
evidence  in  a  trial  without  a  jury  are  discuss- 
ed in  the  note  to  Rehling  v.  Brainard  reported 
ante,  this  volume,  at  page  656. 


IN  BE  SIBGEIi. 


Missouri  Supreme  Court — December  19,  1914. 


26a  Mo.  d75;  173  S.  W.  1. 


Mnnieipal  Corpozmtioas  — -  Ordiaaacet 
—  Ordlaaaoe  aa/'Law.'* 

An  ordinance  is  a  "law,"  within  Rev.  St. 
1901),  §§  615.5,  6177,  governing  elections  in 
cities  empowered  to  enact  ordinances,  making 
it  a  crime  to  vote  more  than  once  ai  any 
such  election,  including  one  to  pass  on  a  pub- 
lic proposition  submitted  to  vote  by  "law." 

[See  note  at  end  of  this  case.] 

Electioas  —  lUegal  Votiac  —  Wliat  is 
''Pablio  Propositioa.** 

Adoption  or  rejection  of  a  street  car  fran- 
chise IS  a  "public  proposition,"  within  Rev. 
St.  1909,  §§  6156,  6177,  making  it  a  crime 
to  vote  more  than  once  at  an  election  in  a 
city  to  pass  on  such  a  proposition. 

Crimlaal  Law  —  Jad^meat  —  8aft- 
oieaoy. 

A  judgment  based  on  a  plea  of  guilty  "m 
charged,"  the  information  charging  only  vot- 
ing twice  at  an  election,  though  merely  di- 
recting confinement  for  "illegal  voting,"  ia 
sufficient. 

Habeas  Corpna  —  Soope  of  Relief  — 
CoaTlotloa  aader  Def  ectlre  laf  ormm- 
tloa. 

That  the  information  under  which  one  was 
convicted  was  defective  does  not  entitle  him 
to  discharge  on  habeas  corpus;  all  that  he 
could  secure  by  a  reversal  on  appeal,  in  view 
of  Const,  art.  2,  §  23,  being  a  remand  for 
trial  on  a  proper  information. 

[See  87  Am.  St.  Rep.  185.] 

laf  ereaoee  oa  Habeas  Corpas  —  Statate 
aader  Wblok  CoaTlotloa  Waa  Had. 

Petitioner's  conviction  of,  and  sentence  to 
a  term  of  two  years  for,  voting  twice  at  an 
election,  being  supported  by  Rev.  St.  1909, 
§  4427,  authorizing  a  term  "not  exceeding 
five  years,"  and  it  not  appearing  by  the  rec- 
ord proper,  all  that  is  before  the  court,  that 
the  information  was  not  drawn,  and  the  pun- 
ishment assessed,  thereunder,  he  will  not  be 
discharged  on  habeas  corpus,  even  if  sections 
6155,  6177,  under  which  the  information 
might  be  drawn,  and  which  require  a  term 
not  less  than  two  years  nor  more  than  five 
years,  be  invalid  as  special  legislation. 


W  RE  SIEGEL. 

t€S  Mo.  915. 
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Original  Habeas  corpus  proceeding.  Joseph 
Siege],  petitibner.  The  facts  are  stated  in  the 
opinion.    Writ  denibd. 

Jfuma  F.  Seitnum,  for  petitioner. 

[879]  Bbown,  J. — Upon  his  plea  of  guilty 
to  a  charge  of  illegal  voting,  petitioner  was 
sentenced  to  serve  a  term  of  two  years  in  the 
penitentiary  by  the  criminal  court  of  Jack- 
son, county,  Missouri,  and  he  brings  habeas 
corpus  in  this  court  to  secure  his  discharge. 

The  complaint  of  petitioner  is  accompianed 
by  a  copy  of  the  information  under  which 
he  was  convicted  upon  a  plea  of  guilty,  a 
copy  of  the  judgment  and  sentence,  together 
with  a  copy  of  an  ordinance  of  Kansas  City 
which  purports  to  authorize  the  holding  of  an 
election  on  July  7,  1014,  in  said  city  to  deter- 
mine, by  vote,  whether  or  not  said  city  would 
grant  a  franchise  to  certain  corporations  to 
maintain  and  operate  certain  street  car  lines 
upon  its  streets.. 

Petitioner  asserts  that  there  is  no  law 
which  denounces  as  a  crime  his  act  in  voting 
more  than  once  in  the  beforementioned 
municipal  election,  and  that  therefore,  he  is 
entitled  to  his  discharge.  We  will  consider 
this  insistence  first,  for  if  it  be  true  that  the 
acts  of  which  petition  was  convicted  are  not 
denounced  as  a  crime  by  any  law  in  force  in 
this  State,  then  his  confinement  is  unlawful, 
notwithstanding  his  plea  of  guilty  to  the  in- 
formation preferred  against  him. 

Petitioner  concedes  that  by  section  6155, 
Revised  Statutes  1909  (which  is  a  part  of 
article  14,  chapter  43,  of  the  Revised  Statutes 
of  1909,  governing  the  holding  of  elections  in 
Kansas  City,  Missouri),  he  was  expressly 
prohibited  from  voting  more  than  once  at 
any  election  held  in  said  city  pursuant  to 
Jaw.  However,  he  earnestly  insists  that  the 
election  held  on  July  7,  1914,  to  adopt  or 
reject  a  street  ear  franchise  was  not  an 
election  held  by  {otr,  being  merely  an  election 
held  pursuant  to  a  city  ordinance,  and,  there^ 
fore,  not  within  [380]  the  purview  of  that 
part  of  section  6177  which  reads  as  follows: 

"The  word  'election,'  as  used  in  this  article, 
shall  be  construed  to  designate  elections  had 
within  any  city  for  the  purpose  of  enabling 
electors  to  choose  some  public  officer  or  of- 
ficers under  the  laws  of  this  State  or  the 
United  States,  or  to  pass  any  amendment, 
law  or  other  public  act  or  proposition  sub- 
mitted to  vote  by  law."  (Italics  ours.) 

Petitioner  stresses  the  two  words  quoted 
from  sections  6177,  and  insists  that  a  prop- 
osition submitted  to  voters  by  a  city 
ordinance  is  not  a  submission  of  such  prop- 
osition by  lawt  for  the  reason  that  city  or- 
dinances are  not  laws;  so  that  a  proper  rul- 
ing on  this  issue  depends,  in  a  large  measure, 


upon  a  correct  interpretation  of  the  words 
"by   teic,"  as  found  in   section   6177,   supra 

I.  To  sustain  the  last-noted  contention 
petitioner  cites  Kansas  City  v.  Clark,  68  Mo. 
588,  wherein  Chief  Justice  Sherwood,  in 
discussing  the  right  of  a  city  to  appeal  from 
a  judgment  of  acquital  in  an  action  to 
recover  a  fine  for  violating  its  ordinances, 
stated  that  the  violation  of  a  city  or- 
dinance was  not  a  crime,  because  the  or- 
dinance was  not  a  public  law,  but  only  a 
IcctU  law. 

Petitioner  also  cites  the  case  of  Baldwin  v. 
Philadelphia,  99  Pa.  St.  164,  in  which  it  was 
held  that  a  provision  in  the  constitution  of 
Pennsylvania  which  ordained  that  "no  law 
shall  increase  the  salary  of  any  public  oflScer 
after  his  election  or  appointment"  did  not 
apply  to  the  increase  of  salary  of  an  ofiScer  by 
city  ordinance. 

Notwithstanding  the  authorities  cited  we 
think  petitioner's  contention  is  unsound.  The 
Clark  case,  supra,  was  not,  in  a  strict  sense, 
an  interpretation  of  the  word  laic,  but  what 
was  there  said  was  in  the  nature  [381]  of 
obiter,  or  the  reasoning  of  the  judge,  and  in- 
tended merely  to  illustrate  the  reason  why  a 
city  was  entitled  to  appeal  from  a  judment  of 
acquittal  in  a  suit  to  enforce  its  ordinances. 
As  will  be  seen,  that  opinion  does  not  hold 
that  an  ordinance  is  not  a  law,  but  only  that 
it  is  a  "local  law"  as  distinguished  from  a 
"public  law."  That  view  did  not  meet  the  ap- 
proval of  all  the  judges  of  this  court. 

In  the  subsequent  case  of  Grand  Ave.  R. 
Co.  V.  Citizens*  R.  Co.  148  Mo.  665,  1.  c.  671, 
50  S.  W.  305,  it  was  held  that  a  power  to  hear 
and  determine  a  certain  class  of  causes  con- 
ferred upon  circuit  courts  a  valid  city  or- 
dinance was  a  jurisdiction  conferred  upon 
such  courts  by  law.  This  last-cited  case  met 
the  unanimous  approval  of  this  court  in 
Banc,  except  Valliant,  J.,  who  did  not  sit.  If 
that  ruling  was  sound,  it  would  necessarily 
follow  that  an  election  held  under  a  city  or- 
dinance is  an  election  held  "by  law.'* 

McQuillin,  in  his  treatise  on  Municipal 
Corporations  (Vol.  2,  sec.  643),  says:  **Valid 
ordinances  of  municipal  corporations  are  as 
binding  on  the  corporators  and  the  inhabit- 
ants of  the  place  as  the  general  laws  of  the 
State  upon  the  citizens  at  large."  Can  it  be 
a  misnomer  to  classify  as  a  law  that  which 
was  enacted  by  a  legislative  body  and  pos- 
sesses all  the  force  of  law? 

Section  10,  article  1,  of  the  Federal  Con- 
stitution provides  that  "no  State  shall  .  .  . 
pass  .  .  .  any  .  .  .  law  impairing  the 
obligation  of  contracts."  This  constitutional 
provision  has  been  held  by  the  Supreme 
Court  of  the  United  States  to  include  or- 
dinances enacted  by  cities  which  impair  the 
obligation  of  contracts.  [Murray  ▼.  Charles- 
ton, 96  U.  S.  432,  24  U.  S.  (L.  ed.)   760,  see 
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also  Iron  Mountain  R.  Co.  v.  Memphis,  96 
Fed.  1.  c.   126,  37   C.  C.  A.  410.] 

Of  course,  the  Murray  case  supra,  is  not 
directly  in  point  here,  because  constitutions 
are  not  always  construed  by  the  same  rules 
as  criminal  statutes,  but  [382]  it  does  tend 
to  show  that  the  ruling  in  the  Pennsylvania 
case,  cited  by  petitioner,  is  erroneous. 

In  Miller  v.  Dunn,  72  Cal.  462,  1.  c.  466, 
14  Pac.  27,  1  Am.  St.  Rep.  677,  the  Supreme 
Court  of  California  was  urged  to  hold  that 
the  word  law  as  found  in  the  Constitutiou 
of  that  State  was  intended  to  cover  only 
statutes  enacted  by  the  General  Assembly,  but 
instead  of  announcing  such  a  rule  that  court 
said:  "It  is  useless  to  attempt  to  apply  iron- 
clad rules  of  interpretation  to  any  phrase  or 
word  used  in  a  constitution.  Especially  is 
this  true  of  a  word  which  has  a  technical  as 
well  as  a  popular  meaning.  There  is  no  word 
in  the  language  which  in  its  popular  and 
technical  application  takes  a  wider  or  more 
diversified  signification  than  the  word  'law,' 
— its  use  in  both  regards  is  illimitable." 

However,  leaving  out  of  view  the  prece- 
dents, we  think  the  statute  under  consider- 
ation ought  to  be  construed  to  include  an 
election  held  pursuant  to  the  ordinance  here- 
inbefore mentioned.  If  one  speak  generally  of 
the  laws  of  a  certain  city  or  place  he  is  pre- 
sumed to  refer  to  all  laws  having  a  binding 
force  in  that  locality,  and  not  merely  to  a 
certain  class  of  laws  by  which  tKat  vicinity 
is  governed. 

If  a  State  statute  using  the  word  "law"  in 
its  broad  general  sense  is  intended  to  apply 
exclusively  to  places  where  no  incorporated 
city  or  town  exists,  we  might  be  justified  in 
holding  that  such  words  so  used  did  not  apply 
to  city  ordinances,  but  we  find  that  sections 
6155  and  6177,  supra,  are  a  part  of  article 
14,  chapter  43,  Revised  Statutes  1909,  which 
by  its  very  terms  is  intended  to  govern 
elections  in  cities  having  a  population  of 
100,000,  or  more  (Sec.  6090,  R.  S.  190»),  and 
as  we  judicially  know  that  cities  of  that 
size  are  empowered  to  enact  ordinances,  it  is 
but  natural  that  the  Legislature  should  in- 
tend that  said  sections  6155  and  6177  should 
apply  to  elections  held  pursuant  to  the  valid 
ordinances  of  such  city. 

[383]  We  are  not  unmindful  of  the  fact 
that  all  criminal  and  penal  statutes  must 
be  strictly  construed  against  the  State  and 
liberally  construed  in  favor  of  the  accused. 
[State  V.  Robinson,  253  Mo.  271,  1.  c.  284, 
161  S.  W.  1169,  and  cases  there  cited.] 
However,  this  well-known  and  universally 
accepted  rule  of  construction  does  not  war- 
rant such  an  unreasonable  construction  of 
even  a  criminal  statute  as  will  thwart  the 
intention  of  the  lawmaker.  [36  Cyc.  p.  1183, 
b.]  We  think  such  would  be  the  result  if  we 
adopted    the    views    urged    by    petitioner's 


reeourceful  attorney.  That  the  adoption 
rejection  of  the  street  car  franchise,  upon 
which  petitioner  voted  twice,  was  a  "public 
proposition"  within  the  purview  of  section 
6177,  Revised  Statutes  1909,  is  too  plain  to 
need  citation  for  its  support.  We,  therefore, 
hold  that  the  municipal  election  held  in 
Kansas  City  on  July  7,  1914,  was  an  election 
as  defined  by  section  6177,  supra,  at  which  a 
public  proposition  was  submitted  by  law. 

II.  Petitioner  also  contends  that  the  judg- 
ment under  which  he  is  imprisoned  does  not 
recite  the  acts  of  which  he  was  found  guilty, 
and  that  such  judgment  is  too  vague  and  in- 
definite to  warrant  the  marshall  in  depriving 
him  of  his  liberty.  Omitting  caption,  said 
judgment  reads  as  follows: 

"Now  comes  the  prosecuting  attorney, 
comes  also  the  defendant  Joseph  Siegel  tUias 
James  Foley  ai^d  said  defendant  being 
arraigned  before  the  court  for  the  plea  says 
he  is  guilty  as  charged  and  that  the  court 
fixes  the  punishment  of  said  defendant  at  two 
years  in  the  State  p^itentiary.  It  is  there- 
fore considered  and  adjudged  by  the  court 
that  said  defendant  Joseph  Siegel  do  undergo 
confinement  in  the  penitentiary  of  the  State 
of  Missouri  for  and  during  the  period  of 
two  years  for  said  offense  of  illegal  voting. 

[384]  "That  the  State  of  Missouri  have 
and  recover  of  and  from  said  defendant  all 
costs  herein  and  that  execution  issue  therefor 
and  the  court  further  orders  that  said  defend- 
ant be  remanded  to  the  custody  of  the  mar- 
shal of  Jackson  county  and  that  said  marshal 
deliver  said  defendant  into  the  custody  of  the 
proper  officer  in  charge  of  said  penitentiary 
therein  to  be  confined  as  aforesaid." 

That  the  act  of  voting  more  than  once  in 
the  same  election  is  "illegal"  voting  and  de- 
nounced as  a  felony  by  section  6155,  Revised 
Statutes  1909,  there  can  be  no  doubt,  and 
while  that  statutes  also  denounces  several 
different  kinds  of  illegal  voting  we  find 
that  the  judgment  is  clear  enough  on  that 
point.  It  is  unnecessary  for  a  judgment  to 
designate  the  particular  acts  by  which  a 
crime  was  consummated  with  the  same  pre- 
cision as  an  indictment. 

It  will  be  observed  that  the  judgment 
against  the  petitioner  is  based  on  the  finding 
that  he  pleaded  guilty  "as  charged,"  and  as 
judgments  can  be  tested  by  the  pleadings  or 
indictment  upon  which  they  are  based  (23 
Cyc.  1102  [2]),  we  find  this  judgment  is  not 
so  vague  as  to  render  it  invalid.  The  infor- 
mation charges  but  one  offense,  and  the  effect 
of  finding  that  petitioner  pleaded  guilty  "as 
charged"  is  equivalent  to  a  general  verdict  of 
guilty  by  a  jury  when  only  one  offense  is 
charged  and  when,  under  the  law,  the  defend* 
ant  cannot  be  convicted  of  a  lower  degree  of 
the  offense  than  the  one  charged.  In  such 
cases  a  general  verdict  finding  the  defendant 
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guilty  has  uniformly  been  held  to  be  suf- 
ficient. [SUte  V.  Stork,  202  Mo.  210,  1.  c. 
221,  100  e.  W.  642;  State  v.  Martin,  230  Mo. 
«80,  1.  c.  6W,  132  S.  W.  595.]  In  State  v. 
Williams,  191  Mo.  206,  1.  c.  214,  90  S.  W. 
448,  this  court  approved  a  judgment  which 
did  not  refer  to  the  nature  of  the  crime  of 
which  the  defendant  was  found  guilty — ^the 
jury  in  that  case  having  found  that  defend- 
ant was  guilty  as  charged  in  the  information. 
The  objections  to  the  judgment  will  be  over- 
ruled. 

[386]  III.  Petitioner  also  assails  the  in- 
formation under  which  he  was  convicted 
upon  many  grounds,  but  the  conclusions  we 
have  reached  render  it  unnecessary  for  us  to 
encumber  this  opinion  with  a  full  copy  of 
such  information. 

Among  the  objections  to  the  Information 
is  that  it  does  not  charge  that  petiticmer 
feloniously  voted  twice  in  the  municipal 
election  before  mentioned,  and  therefore,  that 
the  trial  court  exceeded  its  jurisdiction  in 
sentencing  him  as  for  a  felony. 

We  find  that,  while  the  information  does 
not  contain  the  word  "feloniously"  it  does 
recite  in  detoil  the  acts  of  defendant  in  vot- 
ing more  than  once  in  the  same  election, 
as  prohibited  by  section  6155,  Revised 
Statutes  1909;  and  if  it  does  not  contain  all 
the  averments  necessary  to  continue  a  valid 
information  this  does  not  entitle  the  petitioner 
to  discharge  upon  a  writ  of  habeas  corpus. 
If  the  information  is  not  legally  sufficient  to 
support  the  jttdgment,  then  petitioner  could 
have  arrested  the  judgment  by  a  timely  ap- 
plication for  that  relief  and  if  the  circuit 
court  had  denied  such  relief  the  judgment 
could  have  been  reversed  by  bringing  the 
cause  here  by  appeal.  Section  23,  article  2, 
of  our  Constitution,  provides  that  "if  judg- 
ment be  arrested  after  a  verdict  of  guilty  on 
a  defective  indictment"  the  defendant  may 
again  be  placed  upon  trial  upon  a  proper  in- 
dictment; so  that,  if  petitioner  is  ^ititled  to 
any  relief,  the  most  he  has  shown  himself 
entitled  to  is  to  have  the  judgment  against 
him  reversed  and  remanded — ^not  to  an 
absolute  discharge.  Before  a  prisoner  can  be 
released  on  habeas  corpus  it  must  be  shown 
that  his  confinement  is  wholly  unlawful.  To 
awarded  a  prisoner  greater  relief  on  habeas 
<»rpus  than  he  could  have  secured  by  an 
ordinary  appeal  would  amount  to  a  nul- 
lification of  those  statutes  which  permit  him 
to  secure  relief  from  errors  in  the  record 
proper  by  appeal. 

[386]  The  petitioner  witt  therefore  be  re- 
manded to  the  custody  of  the  marshal  of  the 
criminal  court  of  Jackson  county.  It  is  so 
ordered.  All  concur,  Bond,  J.,  in  paragrapha 
two  and  three  and  in  the  result. 
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On  "BxKKAxnuQ, 

(December  31,  1914.)* 

Bbown,  J. — In  his  motion  for  rehearing, 
petitioner  has  called  our  attention  to  the  fact 
that  sections  6165  and  6177,  Revised  Statutes 
1909,  applicable  only  to  cities  having  one 
hundred  thousand  inhabitants  or  more,  may 
be  invalid  on  the  ground  that  they  are 
special  laws  and  in  conflict  with  section 
4427,  Revised  Statutes  1909,  which  is  a 
general  law  relating  to  the  same  subject  (il- 
legal voting),  and  that,  under  the  rule  of 
this  court  in  8tate  v.  Anslinger,  171  Mo.  600, 
the  conviction  of  petitioner  may  be  illegal. 

After  a  careful  examination  of  the  above- 
cited  statutes,  and  also  of  the  rule  announced 
in  the  Anslinger  case  supra,  we  find  that, 
even  if  it  is  true  that  section  4427,  supra,  is 
the  only  legal  statute  under  which  defendant 
could  have  been  prosecuted  for  voting  more 
than  once,  his  conviction  is  fully  supported 
by  said  section  last  named. 

There  is  nothing  in  the  information  to 
which  petitioner  pleaded  guilty  that  points 
more  definitely  to  sections  6165,and  6177,  Re- 
vised SUtutes  1909,  than  to  said  general 
statute  (section  4427,  supra).  The  in- 
formation is  as  good  as  under  the  one  statute 
as  the  other,  and  as  the  court,  upon  defend- 
ant's plea  to  the  charge  of  voting  more  than 
once  possessed  the  power  to  sentence  him  to 
a  term  of  "not  exceeding,  five  years,"  under 
section  4427,  Revised  Statutes  1909,  the  sen- 
tence of  two  years  actually  imposed  is  in  con- 
formity with  that  section.  The  fact  that  the 
court  might  have  imposed  a  lighter  sentence 
is  no  groimd  for  relief  by  habeas  corpus. 

[387]  In  this  action  of  habeas  corpus  there 
is  nothing  before  us  but  the  r/scord  proper, 
and  for  aught  that  appears  the  information 
may  have  been  drawn  and  the  punishment 
imposed  under  section  4427,  Revised  Statutes 
1909.  The  motion  for  rehearing  is,  therefore, 
overruled. 

All  concur  except  Bond,  J.,  who  concurs  in 

result. 

Motion  to  modify  opinion  overruled 
January  22»  1915. 


KOTB. 
Ordimanoe  as  **Jaw/* 


Within  Meaning  of  Constitutional  Provision : 

Federal  Constitution,  688. 

State  Constitution,  688. 
Within    Meaning    of    Statutory    Provisi(»i: 

Federal  Statute,  689. 

State  Statute,  689. 
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Within     Meaning     of     Provision     of     City 

Charter,  691. 
Within    Meaning    of    Phrase    "Contrary    to 

Law"  in  Pleading,  691. 


Within  Meaning  of  ConstituHantU 
Provision. 

Federal  Coi^stttution. 

It  is  well  settled  that  an  ordinance  passed 
by  a  municipal  corporation  acting  in  a  leg- 
islative capacity  under  power  and  authority 
delegated  to  it  by  the  state  may  be  consid- 
ered as  a  "law"  within  the  meaning  of  the 
provision  of  the  Federal  Constitution  (Art. 
1,  §  10,  8  Fed.  St.  Ann.  748),  that  "no  state 
shall  .  .  .  pass  any  .  .  .  law  impairing 
the  obligation  of  contracts."  Homes  Ins.  Co. 
v.  Augusta,  93  U.  S.  116,  23  U.  S.  (L.  ed.) 
825;  Murray  v.  Charleston,  96  U.  S.  432,  24 
U.  S.  (L.  ed.)  760;  Hamilton  Gas  Light, 
etc.  Co.  V.  Hamilton,  146  U.  S.  268,  13  S.  Ct 
90,  36  U.  S.  (L.  ed.)  963;  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  19  S.  Ct. 
77,  43  U.  S.  (L.  ed.)  341;  St.  Paul  Gaslight 
Co.  V.  St.  Paul,  181  U.  S.  142,  21  S.  Ct.  575, 
45  U.  S.  (L.  ed.)  788;  Mercantile  Trust,  etc. 
Co.  V.  Collins  Park,  etc.  R.  Co.  99  Fed.  812; 
Southwest  Missouri  Light  Co.  v.  City  of  Jop- 
lin,  101  Fed.  23;  Little  Falls  Electric,  etc.  Co. 
V.  Little  Falls,  102  Fed.  663 ;  Cleveland  Elec- 
tric R.  Co.  V.  Cleveland,  135  Fed.  368; 
Cumberland  Telephone,  etc  Co.  v.  Memphis, 
198  Fed.  955.  See  also  New  Orleans  Water- 
Works  Co.  V.  Louisiana  Sugar  Refining  Co. 
125  V.  S.  18,  8  S.  Ct.  741,  31  U.  S.  (L.  ed.) 
607;  Citizens  St.  R.  Co.  v.  City  R.  Co.  56  Fed. 
746;  Iron  Mountain  R.  Co.  v.  Memphis,  96 
Fed.  113,  37  C.  C.  A.  410;  Hot  Springs 
Electric  Light  Co.  v.  Hot  Springs,  70  Ark. 
300,  67  S.  W.  761. 

Thus  in  Murray  v.  Charleston  supra, 
wherein  it  appeared  that  the  city  council  of 
Charleston,  on  which  the  legislature  of  South 
Carolina  had  conferred  the  power  of  taxing 
persons  and  property  within  the  city,  passed 
ordinances  assessing  a  tax  on  bonds  of  the 
city,  thereby  diminishing  the  amount  of  in- 
terest which  it  had  agreed  to  pay,  the  court 
held  the  ordinances  to  be  laws  impairing  the 
obligation  of  contracts.  In  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  1,  19  S.  Ct. 
77,  43  U.  S.  (L.  ed.)  341,  an  ordinance  "to 
provide  for  the  construction  of  a  system  of 
waterworks"  by  a  city  before  the  expiration 
of  the  period  of  years  for  which  a  private 
water  company  had  been  granted  the  privilege 
of  supplying  water  to  the  city  was  held  to  be 
a  law  passed  in  violation  of  the  federal  con> 
stitutional  provision  referred  to.  In  New 
Orleans  Water- Works  Co.  v.  Louisiana  Sugar 
Refining  Co.  125  U.  S.  18,  8  S.  Ct.  741,  31  U. 


S.  (L.  ed.)  607,  the  eourt  said:  "It  is  not 
strictly  literally  true,  that  a  law  of  a  state, 
in  order  to  come  within  the  constitutional 
prohibition,  must  be  either  in  the  form  of  a 
statute  enacted  by  the  legislature  in  the 
ordinary  course  of  legislation,  or  in  the  form 
of  a  constitution  established  by  the  people  of 
the  state  as  their  fundamental  law.  .  .  . 
A  by-law  or  ordinance  of  a  municipal  corpo- 
ration may  be  such  an  exercise  of  legislative 
power  delegated  by  the  legislature  to  the 
corporation  as  a  political  subdivision  of  the 
state,  having  all  the  force  of  law  within  the 
limits  of  the  municipality,  that  it  may 
properly  be  considered  as  a  law,  within  the 
meaning  of  the  article  of  the  Constitution 
of  the  United  States." 

But  a  municipal  ordinance,  not  passed 
under  legislative  authority,  cannot  be  re- 
garded as  a  law  of  the  state  within  the  mean- 
ing of  the  prohibition  in  the  Federal  Con- 
stitution against  state  laws  impairing  the 
obligations  of  contract.  See  Hamilton  Gas 
Light,  etc.  Co.  v.  Hamilton,  146  U.  S.  258, 
13  S.  Ct  90,  36  U.  S.   (L.  ed.)   963. 

If  an  ordinance  is  administrative,  rather 
than  legislative  it  is  not  within  the  federal 
constitutional  inhibition,  even  though  it 
impairs  the  obligation  of  .a  contract.  New 
Orleans  Water-Works  Co.  v.  Louisiana  Sugar 
Refining  Co.  125  U.  S.  18,  8  S.  Ct.  741.  31  U. 
S.  (L.  ed.)  607.  See  also  Iron  Mountain  R. 
Co.  V.  Memphis,  96  Fed.  113,  37  C.  C.  A.  410. 

State  Constitdtion. 

City  ordinances  providing  for  fines  and 
penalties  have  been  held  not  to  be  'Haws" 
within  the  meaning  of  the  Michigan  con- 
stitutional provision  that  "all  fines  assessed 
and  collected  in  the  several  counties  and 
townships  for  any  breach  of  the  penal  Iatr«," 
shall  be  exclusively  applied  to  the  support  of 
libraries.  (Art.  XIII,  sec.  12)  ;  People  v. 
Bay  City,  36  Mich.  186.  See  also  Wayne 
County  V.  Detroit,  17  Mich.  390,  and  People 
V.  Detroit,  18  Mich.  445. 

The  Missouri  constitutional  provision  pro 
hibiting  the  passage  of  a  law  impairing  the 
obligation  of  contracts  has  been  held  to  place 
it  beyond  the  power  of  a  city,  to  impair 
by  ordinance  the  rights  of  a  plaintiff  which 
existed  under  a  contract  at  the  time  of  the 
passage  of  the  ordinance.  Neill  v.  Gates,  162 
Mo.  585,  54  S.  W.  460.  In  Grand  Ave.  R,  Co. 
V.  Citizens'  R.  Co.  148  Mo.  665,  50  S.  W.  306. 
it  was  held  that  the  jurisdiction  conferred 
by  an  ordinance  adopted  under  the  authority 
of  and  in  obedience  to  the  provisions  of  a  city 
charter,  on  circuit  courts  to  hear  and  deter- 
mine a  certain  class  of  causes,  was  a  juris- 
diction conferred  on  such  courts  by  "law" 
within  the  meaning  of  section  22,  of  article 
6   of   the   state   constitution   providing  that 
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eircuit  courts  should  have  "such  concurrent 
jurisdiction  with,  and  appellate  jurisdiction 
from,  Inferior  tribunals  and  justices  of  the 
peace  as  is  or  may  be  provided  by  Ioac." 
See  also  Union  Depot  R.  Co.  v.  Southern  R. 
Co.   106  Mo.  562,  16  S.  W.  920. 

In  a  PeHn8ylvaMia  case  it  has  been  held 
that  a  city  ordinance  was  not  a  "law"  within 
the  meaning  of  a  clause  of  the  state  con- 
stitution which  declared  that  "no  law  shall 
extend  the  term  of  any  public  c^cer,  or  in- 
crease or  diminish  his  salary,  or  emoluments, 
after  his  election  or  appointment."  Baldwin 
V.  Philadelphia,  99  Pa.  St.  164,  wherein  the 
court  said:  "The  word  'law'  has  a  fixed  and 
definite  meaning.  In  its  general  sense  it 
imports  'a  rule  of  action;'  in  the  particular 
sense  in  which  we  are  now  considering  it,  it 
means,  'a  rule  of  civil  conduct,  prescribed 
by  the  supreme  power  in  the  state,  command- 
ing what  is  right,  and  prohibiting  what  is 
wrong.*  ...  A  law  is  an  emanation  from 
the  Supreme  power,  and  cannot  originate 
elsewhere.  It  is  a  rule  which  every  citizen  of 
the  state  is  bound  to  obey.  The  ordinance  of 
councils  by  which  the  plaintiff's  salary  was 
increased  is  not  a  law,  and  therefore  does  not 
come  within  the  constitutional  prohibition. 
It  is  a  mere  local  regulation  for  the  city  of 
Philadelphia.  It  has  perhaps  the  force  in  the 
community  to  be  affected  by  it,  but  it  is  not 
prescribed  by  the  supreme  power,  it  concerns 
only  a  subdivision  of  the  state,  and  does  not 
rise  to  the  dignity  of  a  law.  There  is  no 
ambiguity  in  this  section  of  the  constitution. 
It  is  clear  and  explicit.  But  when  we  con- 
sider it  in  ccmnection  with  the  other  portions 
of  the  3rd  article,  there  is  no  room  for  doubt. 
It  is  the  article  upon  'legislation,'  and  is  very 
elaborate.  It  contains  thirty-three  sections, 
and  is  throughout  a  restraint  upon  the 
powers  of  the  general  assembly.  It  imposes 
numerous  restrictions  upon  the  mode  by 
which  laws  shall  be  passed,  and  prohibits 
legislation  upon  a  large  variety  of  subjects. 
When,  therefore,  section  13  declares  that  'no 
law  shall  extend  the  term  of  any  public  of- 
ficer, or  increase  or  diminish  his  salary  or 
emoluments,  after  his  election  or  appoint- 
ment,' the  obvious  meaning  is  that  the 
general  assembly  shall  not  pass  such  a  law. 
There  is  nothing  in  the  article,  even  by 
implication,  that  would  justify  us  in  extend- 
ing the  word  'law'  to  the  ordinances  of  a  city. 
Such  an  interpretation  would  not  be  ex- 
pounding the  constitution;  it  would  be 
altering  it.** 

In  denial  of  the  contention  that  an  or- 
dinance was  not  a  "law"  within  the  meaning 
of  the  Wyoming  constitutional  requirement 
that  a  certificate  of  legality  should  be 
endorsed  "upon  the  bond  of  any  county, 
or  of  any  township,  or  other  political  sub- 
division to  be  signed  by  the  county  auditor 
Ann.  Cas.  1917C. — *4. 


or  other  officer  authorized  by  law"  it  was 
held  in  Diefendcrfer  v.  State,  14  Wyo.  302, 
83  Pac.  591,  that  the  requirement  was  suf- 
ficiently complied  with  where  a  town  adopted 
an  ordinance  proving  that  the  certificate 
should  be  signed  by  the  mayor,  it  a{>pearing 
that  at  the  time  of  its  adoption  there  was  no 
ofiicer  known  as  the  county  auditor  and  that 
no  act  of  the  legislature  had  named  any 
officer  to  sign  the  certificate  on  bonds  of  a 
city  or  town. 

Within  Meaning  of  Statutory  ProviMon, 

Federal  Statute. 

Municipal  ordinances  levying  taxes,  it  was 
held  in  Davenport  v.  Dows,  15  Wall.  390,  21 
U.  S.  (L.  ed.)  96,  cannot  be  regarded  as 
"revenue  laws"  of  a  state  within  the  meaning 
of  the  term  as  it  is  used  in  the  federal  stat- 
ute (Act  <A  June  30,  1870,  ch.  181,  18  Stat. 
L.  176,  now  R.  S.  §  949,  4  Fed.  St.  Ann. 
1st  ed.  594,  Fed.  St.  Ann.  2d  ed.  tit.  JuOi- 
ciary),  which  makes  it  the  duty  of  federal 
courts  to  give  priority  to  causes  wherein  a 
state  is  a  party  or  where  the  execution  of  the 
revenue  laws  of  a  state  is  enjoined  or  sus- 
pended by  judicial  order.  In  so  holding  the 
court  said:  "The  ordinances  of  municipal 
corporations  levying  taxes  can  be  classed  as 
revenue  laws  of  a  state.  Congress  seems  to 
have  intended  to  give  to  the  state  the  right 
to  preference  in  hearing  when  itself  a  party 
to  a  cause  pending  in  this  court,  and  a  like 
preference  when  the  execution  of  the  revenue 
laws  of  a  state  is  enjoined  or  suspended,  to 
any  party  claiming  under  such  Iaws«  This 
preference  is  given,  plainly  enough,  because 
of  the  presumed  importance  of  such  cases  to 
the  administration  and  internal  welfare  of 
the  states,  and  because  of  their  dignity  as 
equal  members  of  the  Union.  The  reasons 
for  preference  do  no  apply  to  municipal  cor- 
porations, more  than  to  railroad  and  many 
other  corporations." 

State  Statute. 

The  reported  case  holds  that  an  ordinance 
authorizing  the  holding  of  an  election  to  de- 
termine whether  the  city  shall  grant  a  fran- 
chise to  certain  corporations  to  maintain  and 
operate  certain  street  car  lines  on  its  streets 
is  a  "law"  within  the  purview  of  a  state  stat- 
ute expressly  prohibiting  one  from  voting 
more  than  once  at  any  election,  and  defining 
the  word  "election"  as  thus  used  to  mean 
"elections  had  within  any  city  for  the  pur- 
pose of  enabling  electors  ...  to  pass 
any  amendment,  law  or  other  public  act  or 
proposition  submitted  to  vote  by  lato." 

County  ordinances  have  been  held  to  be 
within  the  phrase  "law  of  this  state"  as 
used  in  a  statute    (California   Penal   Code, 
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I  435),  reading  as  follows:  "Evory  person 
who  coiniitences  or  carries  on  any  business, 
trade,  profession,  or  calling,  for  the  trans- 
action or  carrying  on  of  which  a  license  is 
required  by  any  law  of  this  state,  without 
taking  out  or  procuring  the  license  prescribed 
by  such  law,  is  guilty  of  a  misdemeanor." 
In  re  Lawrence,  09  Cal.  608,  11  Pac.  217; 
Plumas  County  v.  Wheeler,  149  Cal.  758,  87 
Pac.  909.  See  also  In  re  Miller,  13  Cal. 
App.  564,  110  Pac.  139.  It  has  been  simi- 
larly held  with  respect  to  city  and  county 
ordinances,  £x  p.  Christensen,  85  Cal.  208, 
24  Pac.  747;  also  with  respect  to  town  ordi- 
nances, Ex  p.  Bagshaw,  152  Cal.  701,  93  Pac. 
864.  See  also  Ex  p.  Sweetman,  5  Cal.  App. 
677,  90  Pac.  1069. 

In  Greeley  v.  Hamman,  12  Colo.  94,  20 
Pac  1,  there  was  involved  a  statute  defining 
a  crime  or  misdemeanor  as  a  violation  of  a 
''public  law."  It  was  held  that  the  violation 
of  a  municipal  ordinance  made  punishable 
either  by  fine  or  imprisonment  was  not  a 
violation  of  a  "public  law"  so  as  to  consti- 
tute the  offense  a  crime  or  misdemeanor,  and 
thus  preclude  a  municipal  corporation  from 
taking  a  writ  of  error  to  review  a  judgment 
for  the  defendant  in  an  action  for  a  viola^ 
tion  thereof.  See  also  Kansas  v.  Clark,  68 
Mo.  588. 

The  question  involved  in  Wright  v.  Macon, 
5  Ga.  App.  750,  64  S.  £.  807,  was  whether  a 
license  of  the  state  permitting  an  Elks  Club 
to  keep  intoxicating  liquors  in  a  "place  con- 
nected" with  the  "place  in  which  the  mem- 
bers of  the  club  assembled  or  frequented" 
and  for  which  the  sum  of  $1500  had  been 
paid,  or  an  ordinance  of  the  city  of  Macon 
forbidding  such  an  assembling  of  liquors 
should  prevail.  It  was  contended  that  ex- 
press authority  to  pass  the  ordinance  in  ques- 
tion was  conveyed  by  the  following  proviso 
contained  in  the  state  tax  act:  "Nothing  in 
this  section  shall  be  construed  to  license  or 
permit  ■  the  keeping  of  any  intoxicating  liq- 
uors, in  any  place  now  prohibited  by  law  or 
which  may  hereafter  be  prohibited  by  law." 
In  denying  that  the  prohibition  contained  in 
the  city  ordinance  was  a  prohibition  "by  law" 
within  the  terms  and  meaning  of  the  proviso 
in  the  tax  act  the  court  said:  "The  clause, 
referring  to  places  which  may  hereafter  be 
prohibited  by  law,  was  an  expression  by  the 
legislature  of  its  reservation  of  the  right 
hereafter  to  prohibit  the  keeping  of  intoxi- 
cating liquors  at  such  additional  places  as  it 
might  see  fit.  The  contention  that  municipal 
ordinances  are  necessarily  included  or  in- 
tended by  the  use  of  the  word  *law,*  in  the 
proviso  to  the  tax  act,  cannot  be  sustained. 
Ordinances  are  mere  rules  or  by-laws  of  a 
municipal  corporation.  ...  It  cannot  be 
presumed  that  the  legislature,  in  using  the 
word  'law,'  in  the  proviso  to  subdivision  47 


of  section  2  of  the  tax  act,  had  in  mind  the 
by-laws  of  a  municipality,  any  more  than  it 
was  considering  the  laws  of  nature;  for  the 
courts  do  not  take  judicial  cognizance  of 
municipal  ordinances.  .  .  .If  the  courts 
are  not  presumed  to  know  the  municipal 
ordinances  of  the  various  municipalities,  can 
it  be  presumed  that  the  legislature  knew? 
And  if  not,  can  it  be  presumed  that  tlie  leg- 
islature had  them  in  mind?  And  if  the  leg- 
islature intended  municipal  ordinances  to 
conflict  with  the  tax  regulations  which  it 
was  passing,  and  intended  to  except  such 
municipalities  as  saw  fit  to  prohibit  all 
keeping  of  intoxicating  liquors  for  any  pur- 
pose whatever,  we  are  of  the  opinion  that 
the  legislature  would  have  added  to  the  word 
law,'  in  the  proviso,  the  words,  *or  by  the 
ordinances  of  any  city  or  town  in  this  state;' 
so  that  the  proviso  would  have  read,  'pro- 
vided, that  nothing  in  this  section  shall  be 
construed  to  license  or  permit  the  keeping  of 
any  intoxicating  liquors  in  any  place  now 
prohibited  by  law,  or  which  may  hereafter 
be  prohibited  by  law,  or  by  the  ordinances  of 
any  city  or  town  in  this  state.' " 

In  Newport  v.  Silva,  143  Ky.  704,  137 
6.  W.  546,  under  an  act  authorizing  the  as- 
sessment of  the  cost  of  improvement  of  cer- 
tain portions  of  streets  occupied  by  street 
railways  on  such  railway  companies  as  were 
required  "by  law"  or  by  their  franchise,  or 
by  any  other  contract  with  the  city  to  pave 
or  improve  any  parts  of  the  streets  of  a  city, 
it  was  held  that  a  city  ordinance  providing 
that  each  and  every  company  maintaining  or 
operating  street  railways  should  pave  and 
improve  the  street  between  the  rails  of  its 
tracks  was  a  requirement  "by  law"  within 
the  meaning  of  the  act. 

In  Com.  V.  Pittsburgh,  14  Pa.  St.  183,  it 
was  held  that  an  act  which,  after  fixing  cer- 
tain duties  and  conferring  certain  specific 
power  on  the  mayor  of  a  certain  city,  pro- 
vided that  he  should  "have  all  the  other 
powers  vested  by  law  in  the  mayor  of  said 
city,  by  virtue  of  his  office,"  did  not  include 
powers  conferred  by  an  ordinance. 

The  repeal  of  an  ordinance  of  a  town  pro- 
hibiting drunkenness  and  disorderly  conduct 
on  its  streets  has  been  held  not  to  come 
within  a  statute  (M.  &  V.  Code  of  Tennes- 
see, §  47),  which  read  as  follows:  "The 
repeal  of  a  statute  does  not  affect  any  right 
accrued,  any  duty  imposed,  any  penalty  in- 
curred, nor  any  proceeding  commenced,  under 
and  by  virtue  of  the  statute  repealed." 
Rutherford  v.  Swink,  96  Tenn.  564,  35  S.  W. 
554,  wherein  the  court  said:  "It  is  manifest 
that  a  municipal  ordinance  is  not  a  statute 
in  the  sense  in  which  the  word  'statute'  is 
used  in  said  sec.  47  of  the  (M.  k  V.)  code; 
that  it  was  only  intended  to  apply  to  the 
statutes  of  the  state,  and  that  the  common- 
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law  mle  still  applies  in  this  state  to  the 
repeal  of  municipal  ordinances  the  same  as 
it  did  before  sec.  47  «f  the  code  became  the 
law." 

WUhin  Meaning  of  ProviM4>n  of  Ctiy 

Charter, 

"Law^  and  "ordinance'.'  have  been  held  to 
be    synonymous    and    interchangeable    terms 
when   used  in  a  charter   with  reference  to 
the  acts  of  a  municipal  corporation.     Thiui 
in  Zottman  v.  San  Francisco,  20  Gal.  97,  81 
Am.  Dec.  96,  the  court  speaking  with  respect 
to  the  powers  of  a  council  under  a  city  char- 
ter authorizing  it  to  pass  "all  proper  and 
necessary  laws"  for  the  improvement  of  city 
property  said:     "They  could,  therefore,  only 
provide  for  any  specific  improvement  of  the* 
city  property  by  the  passage  of  a  law,  that 
ia,   an   ordinance  for   that   purpose.     'Laws' 
and   'ordinances'    when   applied   to   the   acts 
of    municipal    corporations   are   synonymous 
terms,   and   were   so  used   in   the   charter." 
And  in  Pimental  v.  San  Francisco,  21  Gal. 
351,  the  court  referring  to  a  charter  provi- 
sion empowering  the  common  council  to  pass 
all  "proper  and  necessary  laws"  for  the  sale 
of  city  property  said:   "That  is,  all  proper 
and  necessary  ordinances  for  that  purpose, 
for  'laws'  and  'ordinances,'  when  applied  to 
the  acts  of  municipal  corporations,  are  syn^ 
onymous  terms." 

WUhin  Meaning  of  Pferoao  "Contrary  to 
lM¥^*  *n  Pleading. 

A  complaint  containing  the  allegation  that 
a  defendant  committed  a  described  act  "con- 
trary   to    law"    was    held    in    Rosenberg    v. 
Selma,  168  Ala.  195,  52  So.  742,  not  to  aver 
an  infraction  of  a  municipal  ordinance.     The 
court   said:      "By   statute    (Code   1907,    sec. 
7353),  the  phrase  'contrary  to  law'  has  been 
appropriated  to  the  definition  in  indictments 
of  violation  of  statute  touching  the  sale,  etc., 
of  prohibited  liquors.     So  far  as  we  are  ad- 
vised, the  phrase  has  not  been  thought  apt 
or  fit  in  the  allegation  of  a  violation  of  any 
municipal    ordinance.     The    mere    fact    that 
the  city  of  Selma  appeared  to  be  the  com- 
plainant against  appellant  cannot,  we  think, 
avail  to  give  the  expression  'contrary  to  law* 
a  meaning  and  effect  equivalent  to  an  express 
averment  that  in  doing  the  act  described  the 
appellant  violated  an  ordinance  of  the  city 
of  Selma.     With  that  in  this  case  he  must 
have  been  clearly  charged.    Without  that  un- 
equivocal  allegation,  the  complaint  was  de- 
fective as  the  demurrer  objected."     But   in 
l>owling  T.  Troy,   1   Ala.   App.   508,   56   So. 
116,   the   court  held   that  while  the  phrase 
^contrary  to  law"  had  been  appropriated  "for 
the  statement  of  offenses  against  the  sover- 
eignty  of   the   state"    (citing    Rosenberg   y. 


Selma,  supra),  still  a  use  of  the  mere  word 
"law,"  which  would  include  a  "municipal  or- 
dinance" was  by  no  means  impossible,  and 
when  a  complaint  in  a  case  proceeded  to  a 
further  definition  of  the  law  invoked  against 
a  defendant  by  alleging  that  it  was  an  ordi- 
nance of  a  city  it  was  made  to  appear  clearly 
that  the  defendant  was  being  proceeded 
against  for  a  violation  of  that  ordinance. 


AKBERSON 


V. 


ROTAI*  LBiLOITE. 


Minnesota  Supreme  Court — July  16,  1915. 
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Conflict  of  Idivs  — '  Rlglits  mnder  Bene* 
flt  Certificate. 

In  this  action  upon  a  certificate  issued  by 
a  fraternal  benefit  society,  organized  under 
the  statute  of  Illinois,  we  assume,  for  the 
purposes  of  this  case,  that  the  laws  of  that 
state  govern  the  rights  of  the  parties. 

lasnranoe  —  Beneficiary  —  Persona  In- 
elnded  in  Term  "Family.** 

The  deceased  member  was  the  stepfather 
of  plaintiff,  the  designated  beneficiary;  they 
were  mratbers  of  the  same  household,  when 
the  certificate  issued  and  at  the  time  of  the 
member's  death;  and  he  had  voluntarily  as- 
sumed to  contribute  to  the  support  of  the 
household.  It  is  held  that  plaintiff  was  a 
proper  beneficiary  as  one  of  the  fmnily  of 
the  deceased  member  and  within  the  class  of 
permitted  beneficiaries  under  the  Illinois 
statute. 

[See  note  at  end  of  this  case.] 

Same. 

Defendant's  by-law  is  not  more  restrictive 
than  the  statute,  and,  given  a  liberal  con- 
struction, its  designation  of  an  adopted  child 
as  a  proper  beneficiary  embraces  a  stepdaugh- 
ter who  is  of  the  same  household  with  the 
member.  But  even  were  it  held  restrictive, 
the  evidence  shows  the  by-law  to  have  been 
waived  and  defendant  estopped  from  assert- 
ing that  it  excludes  plaintiff. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Harmless  Error  •— 
ETidenoe  and  Instructions  on  Imma- 
terial Issne. 

The  evidence  bein!»  conclusive  that  plaintiff 
was  a  proper  beneficiary  when  the  member 
died,  the  issue  of  dependency  became  imma- 
terial, and  errors  assigned  upon  the  recep- 
tion of  testimony  and  the  instructions  of  the 
court  upon  such  issue,  even  if  well  founded, 
are  without  prejudice. 

(Syllabus  by  court.) 
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Appeal  from  District  Court,  St.  Louis 
county:  Ensign,  Judge. 

1 

Action  by  Jessie  Isadore  Anderson,  plain- 
tiff, against  Royal  League,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.     Affirm]q>. 

George  W.  Miller,  Arthur  J,  Donovan  and 
John  H.  Norton  for  appellant. 

Andrew  Nelson  and  Qeorge  B.  Sjoselius  for 
respondent. 

[417]  Holt,  J. — When  plaintiff  was  six 
years  old,  her  mother,  a  widow,  married 
Robert  Whidden.  One  older  and  one  younger 
lister  also  became  members  of  Whidden *s 
household.  He  supported  and  educated  his 
step-daughters  until  they  married,  and  both 
before  and  since  their  marriage  has  treated 
them  as  if  they  had  been  his  natural  chil- 
dren. They  in  turn  have  regarded  him  as  a 
father.  Plaintiff  went  by  his  name  before 
becoming  Mrs.  Anderson.  During  the  greater 
part  of  her  16  years  of  married  life  she  lived 
near  her  mother  and  Mr.  Whidden.  The  in- 
tercourse between  the  two  families  was  char- 
acterized with  that  intimacy  and  helpfulness 
which  is  common  between  parents  and  chil- 
dren. In  3906  Mr.  Whidden  became  a  mem- 
ber of  the  defendajit,  a  fraternal  benefit  asso- 
ciation incorporated  under  the  laws  of  Illi- 
nois and  duly  authorized  to  do  business  in 
this  state.  His  beneficiary  was  his  wife.  She 
died  within  a  year.  Thereupon  a  new  certi- 
cate  was  issued,  naming  his  oldest  step- 
daughter, Mrs.  [418]  Wheeler,  beneficiary. 
He  lived  with  her  for  a  year,  but  he  did  not 
seem  to  be  congenial  to  Mr.  Wheeler.  And 
in  1909  WTiidden  brought  his  belongings  to 
plaintiff's  house  in  Duluth,  and  until  his 
death  made  his  home  with  the  Andersons. 
His  work,  however,  as  cook  in  the  lumber 
ramps  took  him  out  of  the  city  for  about 
nine  months  in  the  year.  When  he  took  up 
his  home  with  plaintiff  he  again  changed  his 
certificate  making  her  the  beneficiary  instead 
of  Mrs.  Wheeler,  so  that  therein  the  instu*- 
ance  is  payable  to  "Jessie  Isadore  Anderson, 
step-daughter,  dependent."  The  organizer 
and  general  agent  of  defendant,  by  whose 
assistance  the  change  was  effected,  knew  the 
situation  between  the  insured  and  the  bene- 
ficiary. Whidden  while  staying  with  plain- 
tiff never  paid  board,  but  he  at  times  bought 
groceries  for  the  household,  gave  plaintiff 
money  occasionally,  helped  her  and  her  hus- 
band to  meet  payments  upon  the  home  they 
bought,  and  paid  some  local  assessments  they 
were  unable  to  pay.  He  also  helped  to  pay  for 
installing  modern  conveniences  in  the  house, 
since,  as  he  said,  he  was  making  his  home 
with  them,  and  would  get  the  benefit  of  the 
conveniences.     He    contributed    thus    alx>ut 


$600  during  the  last  three  years  of  bis  life. 
His  death  occurred  in  November,  1914,  while 
a  member  of  defendant  in  good  standing. 
The  defendant  admits  liability  on  the  cer- 
tificate, but  contends  that  plaintiff  is  not  a 
lawful  beneficiary  .  and  that  the  insurance 
must  go  to  Whidden's  brothers  and  sisters, 
his  sole  heirs,  he  having  no  children.  The 
oourt  submitted  the  issues  to  the  jury,  and 
a  verdict  for  plaintiff  was  returned.  I>e- 
fendant  appeals  from  the  order  denying  its 
alternative  motion  for  judgment  noti^'ith- 
standing  the  verdict  or  a  new  trial. 

The  defendant  insists  that  the  contract  is 
an  Illinois  contract  and  must  be  construed  in 
accord  with  the  statutes  and  decisions  of  that 
state.  Plaintiff  claims  it  to  be  a  Minnesota 
contract,  and  Coverdale  v.  Royal  Arcanum» 
•193  111.  91,  61  N.  E.  915,  seems  so  to  hold. 
For  the  purposes  of  this  decision  we  may 
accept  defendant's  position  as  correct.  Roval 
Arcanum  v.  Green,  237  U.  S.  531,  35  S.  tt. 
724,  59  U.  S.  (L.  ed.)  1089,  L.R.A.1916A 
771.  I^e  statute  of  Illinois  under  which  de- 
fendant is  incorporated  provides  [R.  S.  1913, 
c.  73,  §  258]:  ''Payments  of  death  benefits 
shall  only  be  paid  to  the  families,  heirs,  blood 
relations,  aflfiaAced  husband  or  [419]  afilanced 
wife  of,  or  to  persons  dependent  upon  the 
member."  The  by-law  of  defendant  reads.- 
*'A  benefit  certificate  may  be  made  payable 
only  to  one  or  more  persons  bearing  the  re- 
lationship to  the  member  of  wife,  child, 
adopted  child,  father,  mother,  adopting  par- 
ent, brother,  sister,  affianced  wife,  uncle, 
aunt,  niece,  nephew,  grandparent  or  grand- 
child, in  which  class  of  beneficiaries  no  proof 
of  dependency  shall  be  required."  Another 
by-law  is:  ''No  benefits  shall  be  payable  to 
any  person  upon  the  ground  of  dependency 
alone  unless  the  dependency  exists  at  the 
time  of  the  member's  death,  and  satisfactory 
proof  of  such  dependency  shall  be  furnished 
in  writing  to  the  supreme  archon.  If  at 
the  time  of  the  member's  death  the  depend- 
ency has  ceased  then  such  benefit  shall  bs 
paid  to  the  heirs  of  the  member." 

The  first  contention  of  defendant  is  that 
under  the  statute  quoted  plaintiff  was  in- 
eligible as  beneficiary  except  as  a  dependent. 
To  this  we  cannot  assent.  We  think  she  and 
Whidden  were  members  of  the  same  family 
and  as  such  she  was  a  proper  beneficiary.  It 
must  be  conceded  that  the  beneficiary  fund 
cannot  be  paid  to  persons  not  coming  within 
the  classes  designated  in  the  law  under  which 
defendant  is  organized.  *'The  corporation 
has  no  authority  to  create  a  fund  for  other 
persons  than  the  classes  specified  in  the  law, 
nor  can  a  member  direct  the  fund  to  be  paid 
to  a  person  outside  such  classes."  Alexander 
V.  Parker,  144  111.  355,  33  N.  E.  183,  19 
L.R.A.  187.  Of  course,  when  plaintiff  as  a 
child  was  received  into  Whidden's  household, 
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there  could  not  have  been  any  doubt  aboiiit 
her  then  being  a  lawful  beneficiary.  It  ie 
not  enough  that  she  once  was  a  member  of 
his  family,  she  must  have  been  such  not  only 
when  the  certificate  issued  but  also  at  the 
time  of  his  death.  Baldwin  v.  Begley,  185 
111.  180,  56  N.  E.  1065;  Murphy  v.  Nowak, 
223  111.  301,  79  N.  E.  112,  7  L.R.A.(N.S.) 
393;  Royal  Arcanum  v.  McKnight,  238  111. 
349,  87  N.  E.  299 ;  Tyler  v.  Odd-Fellows'  Mut. 
Relief  Ass'n,   145  Mass.   134,   13  N.   E.  360. 

We  think  the  evidence  conclusive  that,  at 
Whidden's  death,  he  and  plaintiff  were  mem- 
bers of  one  family  in  the  restricted  sense  of 
being  related  by  afiinity,  having  the  same 
home,  and  constituting  one  household,  to  the 
support  of  which  he  considered  himself  obli- 
gated. They  were  such  when  plaintiff  was 
made  beneficiary.  [420]  He  had  his  bed  and 
effects  in  plaintiff's  home,  and  lived  there  as 
a  member  of  the  family,  paying  no  board,  but 
contributing  liberally  to  the  household.  True, 
a  few  months  before  his  death  he  went  on  a 
visit  to  his  youngest  step-child,  and  finding 
her  in  great  need  of  assistance  remained  to 
help  until  death  overtook  him.  But  the  re- 
lation he  had  established  and  maintained  as 
a  memi^er  of  plaintiff's  family  was  not 
changed  by  the  temporary  stay  with  his  other 
step-child.  The  term  "family*'  as  used  in 
statutes  and  charters,  relating  to  who  may 
become  beneficiaries  in  associations  like  de- 
fendant, is  not  to  receive  a  restrictive  con- 
struction. It  may  include  step-children.  Tep- 
per  V.  Royal  Arcanum,  61  N.  J.  Eq.  638,  47 
Atl.  460,  88  Am.  St.  Rep.  449.  In  Norwegian 
Old  People's  Home  Soc.  v.  Wilson,  176  111. 
94,  52  N.  E.  41,  a  brother  residing  with  the 
member  as  well  as  a  daughter  not  so  residing 
were  held  to  be  of  the  "immediate  family." 
Construing  the  statute  here  under  considera- 
tion, a  step-mother  was  held  to  come  within 
the  designation  of  family  of  the  assured,  al- 
though she  never  lived  in  the  same  home. 
Faxon  v.  Grand  Lodge,  etc.  87  111.  App.  262. 
Peterson  v.  Nation  Council,  etc.  89  Mo.  App. 
662,  175  S.  W.  284,  held  one  a  member  of  the 
family,  although  not  related,  and  whose  resi- 
dence with  the  beneficiary  was  no  more  stable 
than  was  that  of  Whidden  with  plaintiff. 

The  law  is  well  settled  that,  while  a  bene- 
ficial fraternal  society  may  not  extend  its 
beneficiary  classes  beyond  the  statutory  limi- 
tation, it  may,  by  its  articles  of  incorpora- 
tion or  by-laws,  restrict  the  same.  Norwe- 
gian Old  People's  Home  Soc.  v.  Wilson, 
supra;  National  Union  v.  Keefe,  263  III.  453, 
Ann.  Cas.  19150  271,  106  N.  E.  319.  Does 
the  by-law  of  defendant  here  set  out  exclude 
the  designation  of  plaintiff,  she  and  the  in- 
sured being  members  of  the  same  family? 
We  do  not  think  it  intended  as  restrictive, 
but  rather  as  descriptive  of  those  of  the 
**family"    who    might  be   beneficiaries   of   a 


member.  The  by-law  provides  that  an  adopt* 
ed  child  may  be  such.  This  by-law  should 
receive  a  liberal  construction  so  as  to  aid 
the  benevolent  purposes  for  which  defendant 
exists.  American  Legion  of  Honor  v.  Perry, 
140  Mass.  580,  5  N.  £.  634.  In  Renner  v. 
Supreme  Lodge,  etc.  89  Wis.  401,  62  N.  W. 
80,  after  stating  this  to  be  the  rule  the  court 
proceeds:  "It  is  said  that  a  leading  purpose 
[421]  of  defendant's  existence,  as  expressed 
in  its  charter,  is  'to  assist  and  give  pecuniary 
aid  to  the  widows  and  orphans  of  deceased 
members.'  There  is  no  question  that  the  per- 
sons named  in  the  beneficiary  certificate  are 
the  identical  persons  whom  the  members  who 
paid  the  money  wishes  to  have  the  benefit. 
If,  then,  upon  fair  principles  of  interpreta- 
tion, it  appears  that  tliose  beneficiaries  are 
fairly  included  in  the  class  of  persons  desig- 
nated as  'orphans  of  the  deceased,'  then  all 
question  of  the  correctness  of  the  judgment 
of  the  trial  court  disappears.  Now,  it  seems 
clear  that  if  Josepha  Votapek  was,  in  a  legal 
sense,  the  child  of  John  Renner  in  his  life- 
time, then  she  was  his  'orphan'  after  his  de- 
cease. It  is  quite  clear  that,  in  a  legal  sense, 
she  was  his  child  during  his  lifetime.  She 
was  his  wife^s  daughter,  his  step-daughter." 
Simcoke  v.  Grand  Lodge,  etc.  84  la.  383,  51 
N.  W.  8,  15  L.R.A.  114.  Adopted  child  does 
not  always  mean  one  adopted  or  made  heir 
through  statutory  proceedings.  The  diction- 
ary definition  of  "adopt"  may  well  be  applied 
to  the  reception  of  plaintiff  into  the  insured's 
family  and  of  him  into  hers  subsequently,  es- 
pecially in  view  of  their  relation  by  mar- 
riage. 

Again  assuming  the  by-law  to  be  more  re- 
strictive than  the  statute,  there  is  good  rea* 
son  for  holding  tliat  defendant  is  estopped 
from  asserting  that  the  by-law  excluded 
plaintiff,  or,  in  other  words,  the  by-law  hap 
been  waived  if  it  ever  was  intended  to  ex- 
clude such  as  she.  A  by-law  may  be  waived 
In  Bush  V.  Modem  Woodmen  of  America 
[Iowa],  152  N.  W.  31,  it  is  said:  "It  is  al- 
most the  universal  holding  that  a  society  of 
this  kind  can  waive  the  enforcement  of  a  rc' 
quirement  embodied  in  the  by-law,  but  ic 
elementary  that  a  corporation  such  as  this 
has  no  power  to  create  a  fund  for  persons 
other  than  the  class  specified  in  the  law  au' 
thorizing  its  organization  and  maintenance." 
Our  own  decisions  go  even  farther.  Hansor 
V.  Minnesota  Scandinavian  Relief  Assoc.  50 
Minn.  123,  60  N.  W.  1091;  Gruber  v.  Grand 
Lodge,  etc.  79  Minn.  59,  81  N.  W.  743.  De- 
fendant's general  agent  who  assisted  Whidden 
in  changing  the  certificate  so  as  to  designate 
plaintiff  the  beneficiary  knew  the  exact  situa- 
tion between  her  and  the  insured.  The  rela- 
tion between  the  two  never  changed  until  the 
death  of  the  insured.  And  the  defendant  for 
more  than  five  years,  with  full  knowledge  of 
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the  facts  which  went  to  show  whether  or  not 
[422]  plaintiff  was  a  proper  beneficiary,  col- 
lected and  retained  the  assessments.  If  the 
by-law  did  exclude  plaintiff,  which  in  our 
opinion  it  did  not,  it  has  been  effectively 
waived. 

The  conclusion  we  have  reached  on  the 
questions  thus  far  discussed  makes  it  un- 
necessary to  determine  the  one  of  dependency, 
for  the  by-law  provides  that  where  the  bene- 
ficiary named  is  an  adopted  child  there  need 
be  no  proof  of  dependency.  But  we  may  say 
in  passing  that  under  such  decisions  as  Mc- 
Carthy V.  Supreme  Lodge,  153  Mass.  314,  26 
N.  E.  866,  11  L.R.A.  144,  25  Am.  JSt.  Rep.  637, 
we  think  the  evidence  ample  upon  that  prop- 
osition, and  the  assignments  of  error  relating 
to  its  submision  to  the  jury  without  mate- 
rial error.  We  think  the  jury  was  entitled 
to  the  whole  history  of  what  the  beneficiary 
and  the  insured  had  been  to  each  other,  so 
as  to  determine  whether  or  not  there  existed 
a  moral  and  equitable  obligation  upon  Mr. 
Whidden  to  help  support  plaintiff  at  the  time 
of  his  death.     She  certainly  needed  his  aid. 

Some  cases  upon  which  defendant  places 
reliance  should  be  noted:  Koyal  League  v. 
Shields,  251  111.  260,  96  N.  E.  46,  36  L.R.A. 
(N.S.)  208,  turned  entirely  upon  the  ques- 
tion of  dependency.  The  designated  boiefi- 
ciaj-y  was  not  related  by  blood  or  marriage 
to  the  insured,  and  they  had  never  been 
members  of  the  same  household.  Three 
judges  of  the  seven  thought  dependency  es- 
tablished. The  case  of  Murphy  v.  Nowak, 
223  111.  301,  79  N.  E.  112,  7  L.R.A.(N.S.) 
393,  turned  upon  this  provision  of  the  so- 
ciety's by-law:  "No  benefit  shall  be  payable 
to  any  person  or  persons  of  class  2,  section 
63,  unless  the  dependency  therein  specified 
to  be  shown  exists  at  the  time  of  the  mem- 
ber's death."  The  beneficiary  came  under 
said  clafls.  The  Catholic  Order  of  Foresters, 
the  society  in  which  the  deceased  there  was 
a  member,  was  organized  "to  establish  a 
widows'  and  orphans'  fund  for  the  benefit  of 
dependents  of  deceased  members."  The  court 
says:  *'From  this  language  it  would  seem 
clear  that  the  fund  was  only  to  be  paid  to 
'dependents  of  deceased  members/ — that  is, 
to  a  beneficiary  who  was  dependent  upon  the 
member  at  the  time  of  the  death  of  the  mem-  * 
ber."  On  this  basis  the  designated  equitable 
beneficiary,  a  person  who  as  a  child  was 
taken  by  the  assured  from  an  orplian  asylum 
and  reared  by  him,  was  held  not  entitled 
[423]  to  take  because  it  was  conceded  that 
for  years  she  had  not  not  been  a  dependent, 
nnd  the  by-law  in  force  specifically  provided 
that  unless  dependent  at  the  time  of  the 
death  of  the  insured  the  funds  should  be  paid 
to  relatives  in  a  certain  order.  In  Grimme 
V.  Grimme,  198  111.  266,  64  N.  E.  1088,  the 
father  of  the  insured  was  held  ineligible  un- 
der  the   applicable   Muwomri   statute   under 


which  the  charter  of  the  order  provided  for 
"the  relief  and  aid  of  the  families,  widows, 
orphans  or  other  dependents  of  its  deceased 
members"  because  he  was  not  a  dependent 
nor  a  member  of  the  family,  that  is,  of  the 
household,  of  the  son.  The  court  conceded 
that  had  a  later  statute  worded  the  same  as 
that  of  Illinois  applied,  the  father  would 
have  been  a  proper  beneficiary.  In  Supreme 
Commandery,  etc.  v.  Dona^e^,  75  N.  H.  197, 
72  Atl.  419,  the  court  says  of  the  insured: 
"His  status  was  either  that  of  a  boarder  or  a 
visitor  in  the  family  of  a  friend,  none  of 
whose  members  were  relatives  of  his  and  none 
of  whom  were  dependent  upon  him."  Hie 
court  in  Supreme  Lodge,  etc.  v,  Dewey,  142 
Mich.  666,  106  N.  W.  140,  3  L.ILA.(N.5J.) 
334,  113  Am.  St.  Rep.  596,  7  Ann.  Cas.  681, 
after  stating  that  the  term  "family"  in  stat- 
utes relating  to  beneficiaries  of  members  in 
fraternal  associations  has  received  a  flexible 
construction,  says:  "But  it  would  be  going 
to  an  unwarrantable  extreme  to  hold  that  a 
relative  by  marriage  becomes  a  member  of 
the  family  when  not  a  member  of  the  hou^^e- 
hold  nor  maintaining  the  usual  family  rela- 
tions." Under  that  proposition  the  benen- 
ciary  was  held  not  a  member  of  the  insured^ 
family  either  when  designated  a  beneficiary 
or  when  the  insured  died,  hence  not  entitled 
to  the  fund. 

As  before  stated,  the  beneficiary  was  the 
step-daughter,  and  the  evidence  is  concluBive 
that  the  insured  not  only  became  a  meinl)cr 
of  the  household,  but  deemed  it  his  duty  to 
provide  for  the  family  and  did  so  to  the 
extent  of  his  ability.  And  using  the  lan- 
guage of  the  court  in  Bush  v.  Modern  Wood- 
man of  America,  supra:  "She  now  claims  it 
under  the  designation  given  by  Mr.  Bean 
(Whidden).  Her  identity  haa  been  estab- 
lished as  the  person  to  whom  Bean  (Whid- 
den) desired  this  payment  to  be  made.  Slie 
does  not  admit  that  she  is  not  a  dependent. 
She  is  not  seeking  to  recover  under  some  oth- 
er [424]  designation  than  that  named  in  the 
certificate.  The  burden,  therefor,  is  on  the 
association  to  show,  and  on  those  who  seek 
to  defeat  her  right,  to  establish  by  a  prepon- 
derance of  the  evidence  that  she  is  not  what 
she  claims  to  be;  that  she  is  not  what  the 
certificate  designates  her  to  be;  that  she  is 
not  entitled  to  receive  the  fund." 

We  think   under  any  proper  view  of  the 
evidence  plaintiff  was  entitied  to  recover. 

Affirmed. 

HOTB. 

Persons  Included  witlila  the  Term 
''Family*^  When  TTsed  to  Deals^ate 
Benefioiarles  in  Inflvraaee  Poliey  or 
Benefit  Oertlfieate. 

The  earlier  cases  determining  what  persoM 
are  mcluded  within  the  term  "family''  as  vted 
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to  designate  the  beneiiQiaries  in  an  insurance 
policy  or  a  benefit  certificate  are  reviewed 
in  the  notes  to  Supreme  Lodge,  etc.  y.  Dewey, 
as  reported  in  7  Ann.  Cas.  681,  and  113  Am. 
St.  Rep.  696;  Dalton  y.  Knights  of  Ck)lumbus, 
11  Ann.  Cas.  568;  and  Bankers',  etc.  Mut. 
Ben.  Assoc,  v.  Stapp,  19  Am.  St.  Rep.  772, 
787.  The  present  note  collates  the  recent 
eases  on  that  point. 

The  primary  significance  of  the  term  "fam- 
ily" has  been  said  in  a  recent  case  to  be  "the 
group  comprising  a  husband  and  wife  and 
their  dependent  children,  constituting  a  fun- 
damentai  unity  in  the  organization  of  so- 
ciety." Finn  v.  Columbia  Woodmen,  163 
Ky.  187,  173  S.  W.  349.  In  Peterson  v.  Na- 
tional Council,  etc.  189  Mo.  App.  662,  175  S. 
W.  284,  it  was  said:  "The  word  family'  is 
one  of  more  or  less  flexibility,  susceptible  of 
different  meanings  according  to  the  connec- 
tion in  which  it  is  used.  It  may  be  of  narrow 
or  broad  meaning,  as  the  intention  of  the 
parties  using  it,  or  of  the  law,  may  be  made 
to  appear.  It  is  said  that  in  its  ordinary 
and  primary  sense,  the  term  signifies  the 
collective  body  of  persons  living  in  one  house, 
or  under  one  head  or  manager,  or  one  domes- 
tic government,'  and  that,  unless  the  context 
manifests  a  different  intention,  the  word  is 
usually  construed  in  this  primary  sense." 

In  the  reported  case  a  stepdaughter  is  held 
to  be  a  member  of  the  family  of  her  step- 
father and  accordingly  eligible  as  a  bene- 
ficiary under  an  Illinois  statute  and  a  by- 
law of  a  fraternal  benefit  association.  In 
Cerny  ▼.  Jednota  Cesky  Dam,  146  111.  App. 
518,  a  eousin  with  whom  the  insured,  an 
unmarried  woman,  lived  was  held  not  to  be 
a  member  of  her  family.  In  National  Union 
v.  Keefe,  263  111.  463,  Ann.  Cas.  1915C  271, 
105  N.  E.  319,  it  was  held  that  a  brother 
not  living  with  the  insured  was  not  a  member 
of  his  family.  In  Knights  of  Columbus  v. 
Mclnerney,  153  Mich.  574,  117  N.  W.  166,  126 
Am.  St.  Rep.  541,  a  mother  who  did  not  live 
with  her  son,  a  married  man,  was  held  not 
to  be  a  member  of  his  family. 

In  Peterson  v.  National  Council,  etc.  189 
Mo.  App.  662,  175  8.  W.  284,  a  person  who 
was  not  a  relative  of  the  insured  was  held 
to  be  a  member  of  his  family  The  facts 
were  stated  by  the  court  as  follows:  "One 
Thomas  Ward  was  a  member  of  defendant 
order,  and  prior  to  December,  1908,  held  a 
benefit  certificate  issued  by  defendant,  pay- 
able to  his  wife.  In  November,  1908,  while 
he  was  living  with  his  wife  at  or  near  the 
corner  of  Fifteenth  street  and  Chouteau  ave- 
nue, in  the  city  of  St.  Louis,  the  latter  died, 
and  during  the  following  month  Ward  was 
taken  into  the  home  of  plaintiff,  Mrs.  Peter- 
eon,  who  lived  with  her  husband  at  1102 
Rutger  street,  in  said  city.  It  appears  that' 
plaintiff  bad  known  both  Ward  and  his  wife 


intimately  for  a  great  many  years — from  the 
time  of  plaintiff's  childhood — had  great  af- 
fection for  both  of  them,  saw  much  of  them, 
and  assisted  them  from  time  to  time  in  vari- 
ous ways.  The  evidence  is  that  at  the  time 
of  his  wife's  death,  and  for  a  short  period 
thereafter.  Ward  who  was  then  about  fifty 
years  of  age,  lived  in  a  single  room  which 
was  scantily  furnished,  and  that  he  was  prac- 
tically destitute.  It  appears  that  he  had 
no  known  relatives,  and  no  one  to  look  to  for 
assistance,  but  plaintiff,  who  had  a  sisterly 
regard  and  affection  for  him.  Plaintiff  ap- 
parently lived  in  a  comfortable  house.  Her 
husband  was  in  business,  and  she  conducted 
an  artist's  studio  of  some  sort  at  the  house 
in  which  they  lived.  She  testified  that  Ward 
came  into  her  home  at  her  invitation.  She 
said:  'I  had  known  him  so  long  as  a  brother, 
and  I  says,  "Now,  Tom,  you  are  here  all 
by  yourself;  ...  I  want  you  to  come 
over  to  my  house  to  live;"  and  he  thanked 
me,  of  course,  and  said  he  would  be  glad  to; 
and  he  came  over  there.'  Ward,  having  sold^ 
for  a  small  sum,  such  household  goods  as  he 
possessed,  moved  his  trunk  and  personal 
effects  to  plaintiff's  home,  and  there  con- 
tinned  to  live  as  a  member  of  the  household 
for  a  period  of  nearly  two  years.  The  evi- 
dence is  that  during  this  time  he  worked  only 
at  certain  intervals,  for  a  few  days  at  a  time, 
paid  no  board,  and  none  was  expected  of  him." 
On  the  foregoing  facts  the  court  said:  "We 
are  of  the  opinion  that  the  relations  existing 
between  Ward  and  plaintiff  for  approximate- 
ly two  years  were  such  as  to  constitute  them 
members  of  the  same  family,  within  the 
meaning  of  the  authorities  supra.  They  were 
members  of  one  family  circle;  and  their  re- 
lations were  'of  a  permanent  domestic  char- 
acter, not  that  of  those  abiding  temporarily 
together  as  strangers.'  See  Duncan  v.  Frank, 
8  Mo.  App.  loc.  cit.  289.  There  is  nothing 
in  the  language  used  in  the  constitution  of 
the  order  to  imply  that  the  term  'families' 
is  therein  used  in  a  narrow  sense,  and  we  are 
not  inclined  to  so  construe  it  where  to  do  so 
would  work  an  injustice.  Nor  can  it  be 
taken  to  mean  that  a  beneficiary  must  neces- 
sarily be  one  dependent  to  some  extent  upon 
the  member  for  support,  as  was  held  in 
McGinness  v.  Catholic  Benev.  Legion,  59  Ohio 
St.  531,  53  N.  E.  54.  And  the  facts  here  are 
not  such  as  were  present  in  Supreme  Lodge^ 
etc.  V.  Nairn,  60  Mich.  44,  26  N.  W.  826,  or 
in  Supreme  Coramandery,  etc.  v.  Donaghey, 
75  N.  H.  197,  72  Atl.  419,  upon  which  appel- 
lant places  reliance;  foi*  in  the  former  it  was 
sought  to  apply  the  fund  to  the  payment  of 
the  assured's  debts,  owing  to  the  designated 
beneficiary  and  others.,  and  in  the  latter  it 
was  found  that  the  assured  lived  in  the 
family  in  question  as  a  boarder.  Our  stat- 
ute relating  to  fraternal  insurance  in  force 
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at  the  time  in  question  (section  7109,  Rev. 
Stat.  1909)  was  amended  in  1911  (Laws 
1911,  p.  286),  by  striking  out  the  word 
'families/  and  more  specifically  enumerating 
those  entitled  to  receive  benefits.  Our  legis- 
lature evidently  recognized  the  import  of  the 
prior  rulings  of  our  courts  construing  the 
word  'family,'  and  sought  to  confine  within 
more  narrow  limits  the  class  authorized  to 
be  named  as  beneficiaries  in  such  certificates. 
It  is  contended  that  the  aforesaid  language 
implies  that  the  beneficiary  must  be  a  mem- 
ber of  a  family  of  which  the  assured  is  the 
head;  but  such  has  not  been  the  construction 
placed  upon  a  like  use  of  the  word  'families' 
(see  Ferbrache  v.  Grand  Lodge,  etc.  81  Mo. 
App.  268),  and  we  see  no  merit  in  this  con- 
tention." 

In  Supreme  Commandery,  etc.  v.  Dona^hey, 
75  N.  H.  197,  72  Atl.  419,  referred  to  in  the 
preceding  quotation,  the  court  stated  the 
facts  and  its  conclusions  thereon  as  follows: 
"Was  Mrs.  Donaghey  a  member  of  the  de- 
ceased's family  at  the  time  of  his  death?  It 
is  conceded  that  she  was  not  a  relative  of  his. 
Their  relations  were  merely  those  of  friends. 
It  appears  that  from  November,  1906,  to  the 
time  of  his  death  in  March,  1907,  he  lived 
with  the  Donagheys  at  their  home.  He  paid 
no  board  or  room  rent,  and  there  is  no  evi- 
dence that  they  were  in  any  respect  depend- 
ent upon  him.  The  fact  seems  to  be  that  he 
lived  in  their  family  as  a  boarder;  for,  while 
he  did  not  pay  them  for  his  board,  they  ex- 
pected to  be  compensated  therefor,  and  upon 
his  decease  Mr.  Donaghey,  the  head  of  the 
family,  filed  with  his  administrator  a  claim 
for  his  board,  covering  the  period  of  his 
residence  in  the  family.  His  status  was 
either  that  of  a  boarder  or  a  visitor  in  the 
family  of  a  friend,  none  of  whose  members 
were  relatives  of  his,  and  none  of  whom  were 
dependent  upon  him.  The  Donagheys  had  no 
insurable  interest  in  his  life,  except  upon  the 
ground  that  they  were  his  creditors.  But 
under  section  10,  c.  86,  Laws  1895,  this 
money  cannot  be  taken  to  pay  the  member's 
debts;  so  that  it  follows  that,  so  far  as  the 
contract  of  insurance  is  concerned,  they  had 
no  insurable  interest  in  his  life,  as  creditors, 
relatives,  members  of  his  family,  or  as  de- 
pendents. .  The  finding  that  Mrs. 
Donaghey  was  a  member  of  the  deceased's 
family  cannot  be  sustained  on  the  facts  re- 
ported." 


▼. 
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Anoaymovs  Tjtttcn  —  Crimimml  Liabil- 
ity for  SeadisLS  —  Wliat  Coastittttes 
Seadiag. 

Pen.  Code  1911,  art  1182,  providing  that 
if  any  person  shall  send,  or  cause  to  be  sent, 
deliver,  or  cause  to  be  delivered,  to  any  other 
person  any  anonymous  letter  reflecting  upon 
the  integrity,  chastity,  virtue,  etc.,  of  such 
person  or  any  other  person,  the  person  so 
''sending"  the  letter  shall  be  guilty  of  a  mis- 
demeanor, is  violated  where  the  writer  of  the 
letter  himself  delivers  it  to  the  person  to 
whom  it  is  addressed,  in  view  of  Code  Cr 
Proc.  1911,  art.  25,  requiring  its  provisions 
to  be  liberally  construed  to  attain  the  object 
intended;  Rev.  St  1911,  art.  5502,  aubd.  6, 
requiring  the  court  to  look  to  the  intention 
of  the  legislature;  Pen.  Code  1911,  art.  9. 
requiring  that  code  and  all  other  criminal 
laws  to  be  construed  according  to  the  plain 
import  of  the  language  without  regard  to 
the  usual  distinction  between  penal  and  other 
laws;  and  article  10,  providing  that  word^s 
specially  defined  shall  be  understood  in  that 
sense,  and  other  words  in  the  sense  in  which 
they  are  understood  in  common  language. 

[See  note  at  end  of  this  case.] 

Statntes  —  Ooastraotioa  —  fttatatory 
Ralea  of  Coaotraetioa  —  Applioabil- 
ity  to  CHaiiaal  Statate. 

Rev.  St  1911,  art.  5502,  prescribing  rules 
for  the  construction  of  civil  statutorv  enact- 
ments, applies  and  is  of  binding  force  in 
criminal  prosecutions. 

ladiotmeat  aad  lafonaatioa  —  8aJB- 
eieacy  of  ATonaeats  -*  DesoHptioa 
of  Letter  Seat  by  Aoeaaed. 

Under  Pen.  Code  1911,  art  1182,  making 
it  a  misdemeanor  to  send  an  anonymous  letter 
"reflecting"  on  the  integrity,  chastity,  et^:.,  of 
any  person,  a  c<Hnplaint  and  information 
charging  the  sending  of  a  letter  which  *'re- 
flects"  upon  a  person  named  is  not  defective. 


A  complaint  and  information  for  sending 
an  anonymous  letter  reflecting  upon  a  person's 
integrity,  chastity,  etc.,  need  not  contain  the 
letter,  in  view  of  Code  Cr.  Proc.  1911,  art. 
453,  requiring  only  such  certainty  as  will 
enable  accused  to  plead  the  judgment  in  bar 
of  another  prosecution;  article  460,  providing 
that  it  shall  be  sufficient  to  charge  the  offense 
in  ordinary  and  concise  language  and  with 
such  certainty  as  will  give  defendant  notice 
of  the  offense  charged  and  enable  the  court 
to  pronounce  judgment;  and  article  474,  pro- 
viding that  it  is  sufficient  to  use  other  words 
conveying  the  same   meaning  as  the  words 
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used  in  a  statote  or  including  the  sense  of 
the  statutory  words. 

Evideaoe  —  ReleT«aey  —  JvstUleatiQa 
of  Refleotioa  of  Oliastity  of  Female. 

On  a  trial  for  delivering  to  a  15  year  old 
girl  an  anonymous  letter  reflecting  on  her  in- 
tegrity, chastity,  etc.,  evidence  that  on  the 
night  before  the  delivery  of  the  letter  accused 
was  seen  hugging  and  kissing  such  girl  is 
properly  excluded,  in  the  absence  of  any 
showing  that  this  was  with  her  consent  or 
permission,  as  otherwise  such  conduct  would 
not  have  reflected  on  her. 

Appeal  from  San  Saba  County  Court: 
Habtlet,  Judge. 

Criminal  action.  E.  D.  Bradfield  convicted 
of  delivering  anonymous  letter  and  appeals. 
The  facts   are  stated   in  the  opinion.     Af- 


Walker  4f  Burleson  for  appellant. 
€.  E.  LtM€  for  appellee. 

[S54]  PBBRDEBeAST,  P.  J. — ^Appellant  was 
convicted  for  delivering  to  Miss  Alma  Walker, 
a  young  16-year-old  girl,  an  anonymous  let- 
ter,  and  his  punishment  assessed  at  the  low- 
est prescribed  by  law. 

The  statute  is:  "Article  1182.  If  any 
person  shall  send,  or  cause  to  be  sent,  deliver, 
or  cause  to  be  delivered,  to  any  other  person 
any  anonymous  letter  or  written  instrument 
of  any  character  whatsoever,  reflecting  upon 
the  integrity,  chastity,  virtue,  good  character 
or  reputation  of  the  person  to  whom  such 
letter  or  written  instrument  is  sent  or  ad- 
dressed, or  any  other  person,  or  wherein  the 
life  of  such  person  is  threatened,  said  person 
BO  sending  such  letter  or  written  instrument 
shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  two  hundred  and  fifty 
dollars  nor  more  than  one  thousand  dollars, 
and  by  imprisonment  in  the  county  jail  for 
not  less  than  one  month  nor  more  than  twelve 
months."  The  complaint  and  information  al- 
lege: That  on  August  1,  1913,  appellant  "did 
then  and  there  unlawfully  send  and  deliver 
to  Miss  Alma  Walker,  an  anonymous  letter, 
typewritten  in  the  Spanish  or  Mexican  lan- 
guage, which  said  letter,  according  to  its 
words  and  tenor  reflects  upon  the  chastity, 
virtue,  good  character  and  reputation  of  the 
said  Miss  Alma  Walker,  to  whom  said  letter 
was  sent  and  delivered  and  intended  for." 

The  uncontradicted  evidence  shows  that  at 
the  time  and  place  alleged,  appellant  himself 
wrote  and  delivered  to  Miss  Walker  a  type- 
written letter  in  the  Spanish  or  Mexican  lan- 
guage, which  reflected  upon  her  in  the  par- 
ticulars specified.  No  name  was  signed  or 
written,  thereto,  except  this:  "From  5,  4,  2 
in  the  alphabet."     The  figures  5,  4,  2  in  the 


alphabet  are  the  initials  of  appellant.  The 
letter  was  produced,  identified  and  introduced 
in  evidence.  It  was  shown  to  be  in  the  Span- 
ish or  Mexican  language.  It  was  translated 
by  two  competent  witnesses  and  without  ques- 
tion reflected  upon  Miss  Walker,  as  stated 
above. 

[355]  Appellant  contends  that  the  indict- 
ment was  invalid,  because,  under  the  terms 
of  the  statute,  as  he  contends,  no  punishment 
was  fijced  where  the  writer  himself  delivers 
such  letter,  contending  that  because  the  arti- 
cle of  the  Code  above  quoted  says  said  per- 
son so  sending  such  letter  shall  be  punished, 
and  that  the  statute  does  not  prescribe  any 
punishment  for  one  who  himself  delivers  such 
letter. 

In  our  opinion  appellant's  contention  can- 
not be  sustained.  We  think  that  the  true 
construction  of  said  article,  and  the  undoubt- 
ed intention  of  the  Legislature  was,  not  only 
to  make  it  unlawful  for  any  person  to  deliver 
or  cause  to  be  delivered  any  such  letter,  as 
well  as  to  send  or  cause  it  to  be  sent,  and 
that  where  said  Act  says,  said  person  so  send- 
ing such  letter,  does  not  exclude  but  embraces 
one  who  delivers  it  or  causes  it  to  be  delivered 
as  well  as  one  who  sends  or  causes  it  to  be 
sent. 

The  undoubted  rule  of  construction  appli- 
cable to  this  question  is  well  established,  as 
laid  down  by  2  Lewis*  Sutherland  Statutory 
Construction,  sees.  589  and  590,  as  follows: 
"The  modern  doctrine  is  that  to  construe 
a  statute  liberally,  or  according  to  its  equity, 
is  nothing  more  than  to  give  effect  to  it  ac- 
cording to  the  intention  of  the  lawmaker,  as 
indicated  by  its  terms  and  purposes.  This 
construction  may  be  carried  beyond  the 
natural  import  of  the  words  when  essential 
to  answer  the  evident  purpose  of  the  act;  so 
it  may  restrain  the  general  words  to  exclude 
a  case  not  within  that  purpose. 

"There  is  no  arbitrary  form  of  words  to 
express  any  particular  intention;  the  intent 
is  not  identical  with  any  phraseology  em- 
ployed to  express  it.  Any  language  is  but  a 
sign,  and  many  signs  may  be  used  to  signify 
the  same  thing.  In  statutes,  the  sense  signi- 
fied is  the  law;  the  letter  is  but  its  servant 
or  its  vehicle.  Language  is  so  copious  and 
flexible  and  when  general  words  are  used  there 
is  an  absence  of  precision,  and  all  words  and 
collocations  of  words  admit  of  more  than  one 
interpretation.  In  the  construction  of  re- 
medial statutes,  while  the  meaning  of  the 
words  is  not  ignored,  it  will  be  subordinated  to 
their  general  effect  in  combination  in  a  whole 
act  or  series  of  acts,  read  in  the  light  of  all 
the  pertinent  facts  of  every  nature  of  which 
the  courts  take  judicial  notice.  Liberal  con- 
struction of  any  statute  consists  in  giving  the 
words  a  meaning  which  renders  it  more  ef- 
fectual to  accomplish  the  purpose  or  fulfill 
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the  intent  which  it  plainly  discloBes.  For 
this  purpose,  the  words  may  be  taken  in  their 
fullest  and  moet  comprehensive  sense.  Where 
the  intent  of  the  act  is  manifest,  particular 
words  may  have  an  effeet  quite  beyond  their 
natural  signification  in  aid  of  that  intent." 
But,  in  addition  to  this  common-law  rule  of 
construction,  our  own  statutes  and  decisions 
especially  are  applicable.  Article  25,  Code 
Criminal   Procedure,   is: 

*'The  provisions  of  this  Code  shall  be  liber- 
ally construed,  so  as  to  attain  the  objects 
intended  by  the  Legislature:  The  prevention, 
suppression  and  punishment  of  crime.'* 

Article  5502  (3268)  of  our  Revised  Civil 
Statutes  is:  "The  following  rules  shall  gov- 
ern in  the  construction  of  all  civil  statutory 
enactments:  ...  6.  In  all  interpretations 
the  court  shall  look  diligently  for  the  [356] 
intention  of  the  Legislature,  keeping  in  view 
at  all  times,  the  old  law,  the  evil  and  the 
remedy."  As  frequently  held  by  this  court, 
said  article  of  the  Revised  Statutes  "though 
embraced  in  the  Civil  Statutes,  is  in  our 
opinion,  equally  as  applicable  and  of  binding 
force  in  criminal  prosecutions."  Murray  v. 
State,  21  Tex.  App.  620,  2  S.  W.  757,  57  Am. 
Rep.  623.  To  the  sailie  effect  are  articles  9 
and  10  of  the  Penal  Code.  Taking  all  these 
together,  it  is  clear,  as  has  frequently  been 
held  by  this,  and  our  Supreme  Court,  that 
all  penal  statutes  shall  be  liberally  construed 
and  that  the  old,  or  common-law  rule  that 
they  will  be  strictly  construed  has  been  abro- 
gated. Road  cases,  30  Tex.  503;  Ex  p.  Gre- 
gory, 20  Texas  App.  210,  54  Am.  Rep.  516; 
Ex  parte  Garza,  28  Tex.  Crim.  381,  13  S.  W. 
779,  19  Am.  St.  Rep.  845. 

In  Chapman  v.  State,  16  Tex.  App.  76,  this 
court  said:  "When  the  intention  of  a  statute 
Is  plainly  discernible  from  its  provisions  that 
intention  is  as  obligatory  as  the  letter  of 
the  statute,  and  will  even  prevail  over  the 
strict  letter.  Brooks  v.  Hicks,  20  Tex.  666; 
Forshey  v.  Galveston,  etc.  R.  Co.  16  Tex.  516. 
A  tiling  which  is  within  the  Intention  of  the 
makers  of  a  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter,  and 
a  thing  which  is  within  the  letter  is  not  with- 
in the  statute,  unless  it  be  within  the  inten- 
tion of  the  makers.  Holmes  v.  Carley,  31 
K.  Y.  289;  Chase  v.  Xew  York  Cent.  R.  Co. 
26  N.  Y.  523.  In  construing  a  statute,  the 
principal  object  should  be  to  arrive  at  the 
intention  of  the  Legislature.  Such  construc- 
tion ought  to  be  given  the  statute  as  will 
best  answer  the  intention  which  its  makers 
had  in  view.  Whenever  the  intention  can 
be  discovered,  it  ought  to  be  followed,  al- 
though it  may  seem  to  be  contrary  to  the  let- 
ter of  the  statute.  People  v.  Utica  Ins.  Co. 
15  Johns.  (N.  Y.)  358,  380,  8  Am.  Dec.  243; 
Sedg.  on  Con.  and  Stat.  Law,  p.  225  et  seq.; 
Potter's  Dwarris  on  Stat.  p.  174  et  seq." 


In  Saii»,in  y.  State,  10  Tex.  App.  651,  38 
Am.  Rep.  649,  this  court  said:  "'Courts  are 
not  confined  to  the  literal  meaning  of  the 
words  employed,  in  the  construction  of  stat- 
utes, but  as  was  said  in  Burgett  v.  Burgett, 
10  Rep,  221,  the  intention  of  the  law- 
makers may  be  collected  from  the  cause 
or  necessity  of  the  act;  and  statutes  are  some- 
times contrary  to  the  literal  meaning  of  the 
words.  It  has  been  decided  that  a  thing  with- 
in the  letter  was  not  within  the  statute,  un- 
less within  its  intention.  The  letter  is  some- 
times restrained,  sometimes  enlarged,  and 
sometimes  the  construction  is  contrary  to  tht 
letter.  4  Bac.  tit.  Statute,  1,  sees.  38,  45,  50. 
Every  statute  should  be  construed  with  refer- 
ence to  its  object,  and  the  will  of  the  law- 
makers is  best  promoted  by  such  a  construc- 
tion as  secures  that  object  and  excludes  every 
other.'  Caatner  v.  Walrod,  83  111.  171;  Walk- 
er V.  State,  7  Tex.  App.  245." 

In  Whisenhunt  v.  State,  18  Tex.  App.  491, 
this  court  said:  "It  is  a  well-settled  rule  of 
statutory  construction  'that  the  intent  and 
meaning  should  be  followed,  although  it  may 
seem  to  be  contrary  to  the  letter  of  the  stat- 
ute' Sedgwick  on  Statutory  Construction,  256. 
'Statutes  are  to  be  construed  according  to  the 
intentions  of  the  makers,  if  these  can  be  as- 
certained with  reasonable  certainty,  although 
such  construction  [357]  may  seem  contrary 
to  the  ordinary  meaning  of  the  letter  of  the 
statute.'  Id.  p.  313;  4  Cush.  (Mass.)  314; 
Wilson  V.  Ireland,  4  Md.  444." 

In  Albrecht  V.  State,  8  Tex.  App.  314,  this 
court  said:  "If  a  reasonable  construction  of 
the  language  would  tend  to  effectuate  this 
purpose  (the  legislative  intent),  aUd  another 
construction,  equally  as  reasonable,  would 
have  a  contrary  tendency,  under  well  estab- 
lished canons  of  construction,  courts  should 
not  hesitate  in  choosing  the  former  to  the 
exclusion  of  the  latter.  Intention  frequently 
controls  express  language  in  the  construction 
of  a  statute.  Walker  v.  State,  7  Tex.  App.  245." 
"The  intention  6f  the  Legislature  in  enacting 
a  law  is  the  law  itself."  Edwards  v.  Morton, 
92  Tex.  152,  46  S.  W.  792. 

It  is  needless  to  cite  the  many  other  de- 
cisions from  this  court  and  our  Supreme 
Court  to  the  same  effeet. 

Appellant's  other  objection  to  the  eomplaint 
and  informatiofk  is,  because  they  allege  said 
letter  "reflects"  upon  the  chastity,  virtue, 
good  character  and  reputation  of  the  said 
Miss  Alma  Walker,  whereas,  the  statute  says 
"reflecting."  This  is  very  hypercritical  and, 
of  course,  presents  no  cause  to  hold  the  plead- 
ing bad. 

Another  contention  of  appellant  Is  that  the 
complaint  and  information  are  fatally  defec- 
tive in  that  they  do  not  contain  the  said 
letter.  In  our  opinion  it  was  unnecessary  to 
copy  the  letter  in  either  the  complaint  or 
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information.  Article  470,  Penal  Code,  pre- 
scribes that  if  any  person  shall  go  into  or 
near  any  public  place,  etc.,  and  shall  use  loud 
and  vociferous  or  obscene,  vulgar  or  indecent 
language,  swear  or  curse  or  yell  or  shriek, 
etc.,  in  a  manner  calculated  to  disturb  the 
inhahitants,  shall  ^'*  fined,  etc.  This  court 
expressly  held  in  iv^ieman  v.  State,  31  Tex. 
Crim.  477,  20  S.  W.  1109,  that  it  was  un- 
necessary to  allege  what  the  language  was; 
that  following  the  statute  was  sufficient.  In 
Jones  V.  State,  35  Tex.  Crim.  565,  34  S.  W. 
631;  Glass  v.  State,  23  Tex.  App.  425,  5  S. 
W.  131,  and  Satchell  v.  State,  1  Tex.  App. 
438,  this  court  held  that  in  prosecutions  for 
the  fraudulent  disposition  of  mortgaged  prop- 
erty, it  was  not  necessary  that  the  indictment 
set  out  the  mortgage  by  its  tenor,  or  by  an 
exhibited  copy. 

Article  453,  Code  Criminal  Procedure,  is: 
^'Hie  certainty  required  in  an  indictment  is 
such  as  will  enable  the  accused  to  plead  the 
judgment  that  may  be  given  upon  it,  in  bar 
of  any  prosecution  for  the  same  offense." 

Article  460,  Code  Criminal  Procedure,  is: 
"'An  indictment  for  any  offense  against  the 
penal  laws  of  this  State  shall  be  deemed 
sufficient  which  charges  the  commission  of 
the  offense  in  ordinary  and  concise  language 
in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is 
meant,  and  with  that  degree  of  certainty  that 
will  give  the  defendant  notice  of  the  particu- 
lar offense  with  which  he  is  charged,  and  en- 
able the  coiu't,  on  conviction,  to  pronounce  the 
proper  judgment." 

Article  474,  Code  Criminal  Procedure,  is: 
''Words  used  in  a  statute  [358]  to  define  an 
offense  need  not  be  strictly  pursued  in  the 
indictment;  it  is  fuffioient  to  use  other  words 
conveying  the  same  meaning,  or  which  include 
the  sense  of  the  statutory  words." 

It  haa  niany  times  been  held  by  this  court 
that  when  an  indictment  charges  the  offense 
substantially  in  the  language  of  the  statute 
this  is  all  that  is  necessary.  Judge  White 
says:  "It  will  generally  be  sufficient  if  the 
indictment  follows  the  exact  words  of  the 
statute  and  it  is  rarely  ever  safe  to  depart 
from  them."  Sec.  344,  aubd.  2  of  his  C  C 
P.  Ann. 

In  hifl  motion  for  new  trial,  appellant  has 
some  complaints  to  the  court's  charge  and 
he  also  requested  one  charge  which  was  re- 
fused. These  matters  are  not  raised  in  such 
a  way  that  this  coiu't  is  authorized  to  review 
them,  under  a  uniform  and  large  number  of 
decisions.  Giles  v.  State,  66  Tex.  Crim.  638, 
148  S.  W.  317 ;  Mealer  y.  SUte,  66  Tex.  Crim. 
140,  145  S.  W.  363;  Cabiness  y.  State,  66 
Tex.  Crim.  409,  146  S.  W.  934;  Qowans  v. 
SUte,  64  Tex.  Crim.  401,  146  8.  W.  614; 
Smith  y.  SUte,  65  Tex.  Crim.  658,  146  S.  W. 
918 ;  Lutrall  y.  State,  64  Tex.  Crim.  411,  142 


S.  W.  588;  Perkins  y.  SUte,  65  Tex.  Crim. 
311,  144  S.  W.  241 ;  Golden  v.  State,  66  Tex. 
Crim.  262,  146  S.  W.  945 ;  Yarbrough  v.  SUte, 
66  Tex.  Crim.  324,  147  S.  W.  270;  Milam  v. 
State,  66  Tex.  Crim.  249,  146  S.  W.  185; 
Gamble  v.  SUte,  66  Tex.  Crim.  297,  146  S.  W. 
551;  SUten  v.  State,  63  Tex.  Crim.  592,  141 
S.  W.  526.     Sec.  813,  subd.  6,  Wh.  C.  C.  P. 

Appellant  complains  that  the  court  would 
not  permit  his  witness.  Miss  Viola  Matlock, 
to  testify  that  on  the  night  before  appellant 
delivered  to  Miss  Walker  said  letter,  she,  the 
witness,  was  returning  from  church  in  com- 
pany with  Rick  Woods  and  that  about  a  mile 
and  a  half  from  the  church  she  saw  defend- 
ant hugging  and  kissing  Miss  Walker.  We 
think  there  was  no  error  in  excluding  this 
testimony.  It  was  not  sought  to  show  by 
this  witness  that  appellant  hugged  and  kissed 
Miss  Walker  with  her  consent  or  permission. 
If  he  did  without  her  permission  or  by  force 
such  conduct,  in  no  event,  would  have  re- 
flected on  Miss  Walker.  On  cross-examination 
by  appellant.  Miss  Walker  testified  that  she 
did  not  let  the  defendant  so  treat  her  the 
night  before,  or  any  other  time  and  his  letter 
to  her  would  indicate  that  if  he  attempted 
to  so  mistreat  her,  she  resented  it  and  he  bore 
marks  of  her  resentment  on  his  person,  for 
he  said  to  her  in  the  letter,  ''Dog  gone,  but 
I  have  a  blue  spot  where  you  hit  me  to-night." 

We  have  not  Uken  up,  in  the  order  pre- 
sented by  appellant,  his  contentions,  or  each 
of  them,  separately,  but  we  have  considered 
them  all  and  they  are  embraced  and  passed 
upon  by  what  we  have  said  in  this  opinion. 
There  is  no  reversible  error  shown  and  the 
judgment  will  be  affirmed. 

Affirmed. 

Rehearing  denied  May  13,  1914. 


KOTB. 

Seadimc  AaoayBtoiia  Letter  m»  Oriialmal 

Offense. 

The  statutes  of  many  jurisdictions  penalize 
the  sending  of  threatening  letters,  and  are 
usually  so  phrased  as  to  include  an  anony- 
mous letter.  Tlie  present  discussion  however 
excludes  from  consideration  threatening  let- 
ters (see  the  note  to  Com.  v.  [Morton,  Ann. 
Cas.  1912B  454,  as  to  what  constitutes  a 
threatening  letter  within  such  a  sUtute)  and 
is  confined  to  tlie  few  cases  arising  under 
sUtutes  which  embrace  anonymous  letters 
other  than  those  of  a  threatening  character. 
The  federal  offense  of  sending  indecent  letters, 
signed  or  unsigned,  through  the  mails  is  like- 
wise excluded. 

The  reported  case  construes  a  Texas  sUt- 
ute forbidding  the  sending  of  an  anonymous 
letter  reflecting  on  the  integrity,  chastity, 
virtue,  good  character  or  repuUtlon  of  the 
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person  to  whom  it  ie  sent.     A  New  York 
statute  (Penal  Law,  §  551)  makes  it  a  mis- 
demeanor to  Bend  or  deliver  a  letter  ''with 
or    without   a    name    Bubscribed    thereto   or 
signed  with   a  fictitious   name  or  with  any 
letter,  mark  or  other  designation,  with  intent 
thereby  to  cause  annoyance  to  any  person." 
That  act  was  construed  in  People  v.  Mikulski, 
146  N.  Y.  S.  829,  wherein  it  appeared  that 
the  accused  sent  certain   anonymous  letters 
to  the  mayor  and  police  commissioner  charg- 
ing that  gambling  and  other   violations   of 
law  habitually  occurred  on  certain  premises. 
It  was  held  that  to  constitute  a  violation  of 
the  statute   it   was   not   necessary  that  the 
letter  should  be  sent  or  delivered  to  the  per- 
son to  be  annoyed  thereby,  but  that  the  letters 
in   question   were   qualifiedly   privileged   and 
did  not  fall  within  the  statute  unless  sent 
with  actual  malice.     On  the  latter  point  it 
was  said:     "It  is  fair  to  assume  from  the 
record  here  that  the  defendant  intended  that 
the  officers  charged  with  the  duty  to  suppress 
crime  should  make  an  investigation  on  police 
lines,  with  the  least  possible  publicity  and 
annoyance  to  the  person  accused,  in  the  mat- 
ter of  the  charges,  and  then  take  only  such 
police  action  as  was  warranted  by  the  evi- 
dence that  developed.    The  defendant,  I  am 
satisfied,  acted  'upon  a  proper  occasion,  from 
a  proper  motive,  in   a  proper  manner,  and 
upon  reasonable  and  probable  cause.'     True 
it  is  that  annoyance  may  result,  no  doubt, 
from  the  means  employed  by  the  city  officials, 
and  not  from  the  written  complaint  itself. 
But  is  such  'annoyance'  within  the  contempla- 
tion of  this  law?     A  broad  construction  of 
the  statute  in  question  might,  however,  in- 
clude every  form  of  writing  which  may,  in 
the  relation  of  things  under  the  rule  of  cause 
and  effect,  actually  annoy  any  person,  whether 
he  be  the  person  addressed  or  intended.    Such 
a  rule  of  law  could  be  earried  to  extremes  and 
work    considerable    injustice.      The    writing 
must  be  calculated  to  cause  real  annoyance 
and  disturbance  in  the  mind  of  the  person 
affected,  and  not  be  merely  a  whimsical  or 
capricious  annoyance.    Trivial  annoyance  and 
idle  threats  are  outside  of  the  pale  of  the 
law.    Serious  and  malicious  cajsos  come  with- 
in  its   inhibition.     If   the   operation   of   the 
mind  of  such  person  were  the  sole  test,  then 
I  fear  that  almost  any  letter  might  be  held  to 
cause    annoyance.     While   no   precise   words 
are   required    to   convey    a    threat   or    cause 
annoyance,  still  the  inhibition  deals  with  sucli 
cases  only  as  have  a  substantial   basis   for 
the  fear   or   annoyance  caused   another.     To 
hold  that  the  legislature  intended  by  the  use 
of  the  words  *cause  annoyance'  that  any  per- 
son wonld  be  prevented  from  complaining  of 
the  commission  of  a  crime,  or  the  suspicion 
of  a  crime,  would  be  to  defeat  the  very  pur- 
pose of  this  law,  which  is  to  prevent  ground- 


less and  vicious  annoyance.  Srcry  person  has 
a  right  to  make  a  complaint  to  the  authori- 
ties, if  made  bona  fide,  and  with  the  purpose 
of  aiding  in  the  detection  and  prosecution 
of  offenses  against  the  law  .  .  .  and  such 
complaints  may  cause  annoyance  at  times, 
more  particularly,  when  they  result  in  an 
arrest  and  conviction.  Annoyance  of  that 
kind  is  not  within  the  purview  of  this  stat- 
ute. .  .  .  The  whole  case  resolves  itself 
into  one  of  intent.  This  statutory  offense 
must  have  the  necessary  ingredient  of  intent 
to  cause  annoyance  that  seems  to  be  lacking 
here.  I  appreciate  that  letters  charging  the 
commission  of  unlawful  acts  without  any 
justification  therefor  may  be  sent  to  the  police 
authorities  with  the  deliberate  design  of  an> 
noying  a  business  rival,  for  instance:  never- 
theless in  such  cases  it  becomes  a  question  of 
law  and  fact  on  the  evidence  as  to  whether 
such  was  the  real  purpose  of  the  writer  in 
respect  to  the  person  to  be  affected."  The 
same  act  was  referred  to  in  Foley  v.  Xavier, 
104  App.  Div.  1,  93  N.  Y.  S.  289,  wliich  was 
an  action  for  malicious  prosecution  based  on 
a  prosecution  imder  the  statute  for  sending 
scurrilous  anonymous  letters  to  a  Catholic 
priest. 

While  the  communication  which  formed  the 
basis  of  the  prosecution  in  Johnson  v.  State, 
152  Ala.  46,  44  So.  670,  671,  was  signed,  it 
appears  from  that  case  that  the  statute  makes 
it  an  offense  to  send  a  letter  ''which  may  tend 
to  provoke  a  breach  of  the  peace"  and  a  person- 
ally abusive  letter  was  held  to  be  within  the 
act. 


SUftZHIK 

y. 

AliGEB  I^OOaiKG  COMPANY. 

Oregon  Supreme  Court — ^April  20,  1015. 
76  Oregon  ISO;  147  Pac,  922. 


Pteadiag  —  laepaslsteat  Defenses. 

Defenses  are  not  inconsistent  when  they 
may  all  be  true,  and  are  only  inconsistent 
when  some  of  them  must  necessarily  be  false 
if  others  are  true,  and  in  such  a  case  they 
cannot  be  united. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  injuries  based  on  the 
theory  of  the  relation  of  passenger  and  carrier 
between  plaintiff  and  defendant,  an  answer 
setting  up  the  Workmen's  Compensation  Act 
as  affording  the  remedies  for  plaintiff,  and 
alleging  that  plaintiff  was  guilty  of  negli- 
gence, does  not  set  forth  inconsistent  de- 
fenses, though  allegations  in  the  first  defense 


SUSZNIK  y.  ALGER  LOGGING  CO. 

76  Oregon  189. 


701 


that  plaintiff  was  riding  on  the  train  without 
the  consent  or  knowledge  of  defendant,  and 
of  plaintiff's  negligence,  are  irrelcTSAt,  be- 
cause under  the  Workmen's  Compensation 
Act  such  questions  are  eliminated. 
[See  note  at  end  of  this  case.] 

UTorkmea's  CompeasatloiL  Aet  m»  Ex- 
elvalTe  Remedy  —  Pleadins  <ui  B«« 
f  otae  to^  Actipn* 

Where  the  complaint,  in  an  action  for  a 
personal  injury,  alleged  that  the  relation  of 
pasenger  and  carrier  existed  between  plaintiff 
and  defendant  at  the  time  of  the  accident 
causing  the  injury,  defendant  could  plead  and 
prove  that  the  relation  of  master  and  servant 
existed,  and  that  plaintiff  must  resort  to  the 
relief  afforded  by  the  Workmen's  Compensa- 
tion Act. 

Persoms  iprithia  Aet  •»  Ezisteaoe  of  Re« 
latloa  of  Master  and  Serramt. 

Plaintiff  visited  an  office  of  defendant, 
seeking  employment,  and  was  directed  by 
the  person  in  charge  thereof  to  go  to  de- 
fendant's camp  near  a  designated  town  to 
begin  work.  When  he  reached  the  town,  he 
went  to  defendant's  logging  train,  and  was 
there  directed  by  the  engineer  to  place  his 
baggage  on  the  pilot  of  the  engine  and  get 
aboard.  He  rode  on  the  pilot  to  the  logging 
camp.  Before  leaving  the  immediate  vicin- 
ity of  the  train,  he  waa  injured.  He  did  not 
do  any  work  or  receive  any  compensation 
from  defendant  prior  to  the  acciaent.  It 
ifl  held  that  the  relation  between  the  par- 
ties was  that  of  passenger  and  carrier,  and 
not  of  employee  and  employer,  within  the 
Workmen's    Compensation    Act. 

Appeal  and  Error  <^  HarmleM  Error  — 
Striking  Out  Unfounded  Flea. 

Where  the  relation  between  plaintiff,  su- 
ing for  a  personal  injury,  and  defendant, 
was  that  of  passenger  and  carrier,  the  strik- 
ing^ out  of  defendant's  plea  of  the  Work- 
men's Compensation   Act  is  not  prejudicial. 

ICaater  and  Servant  —  Aetlon  for  In- 
Jnriea  •»  Pleading  —  Contributory 
Heglieenee. 

An  answer,  in  an  action  for  injury  to  a 
passenger,  which  alleges  that  plaintiff  was 
transported  by  defendant  on  its  logging 
train  gratuitously  solely  for  the  benefit  of 
plaintiff  and  defendant  in  connection  with 
the  business  in  which  defendant  was  en- 
gaged, and  that  plaintiff,  on  reaching  his 
destination,  ran  in  front  of  the  engine  and 
was  injured,  sets  forth  plaintiff's  contribu- 
tory negligence,  though  it  does  not  admit 
any  negligence  of  defendant. 

Appeal  from  Circuit  Court,  Multnomah 
county:     Cleeton,  Judge. 

Action  by  Joe  Susznik,  plaintiff,  against 
Alger  Logging  Company,  defendant.  Judg- 
ment for  plaintiff.     Defendant  appeals.    Rs- 

VEBSED. 

[190]  This  is  an  action  for  damages  result- 
ing from  personal  injuries.  On  the  25th  day 
of    August,    1913,    plaintiff    applied    to    the 


Evans  Employment  Company,  of  Portland, 
under  the  name  of  Joe  Wagner,  for  a  job  as 
a  "wood  buck"  or  wood -chopper.  He  was 
given  what  is  referred  to  in  the  testimony 
as  a  "ticket"  or  "employment  ticket,"  which 
appeared  upon  the  face  to  be  a  contract  be- 
tween plaintiff  and  the  employment  [191] 
bureau,  whereby  the  latter  was  to  find  em- 
ployment or  refund  the  fee  of  $1  which  plain- 
tiff paid  therefor.  This  ticket  reads  as  fol- 
lows: 

"Must  have  blankets  and  pay  own  fare 
$1.50.  Evans  Employment  Company,  20 
North  Second  Street,  Portland,  Oregon,  P.  S. 
Phone  Main  1639,  Home  Phone  A-3074. 
Licensed.  Bonded.  Received  from  Joe  Wag- 
ner the  Slim  of  $1  for  which  we  agree  to 
furnish  correct  information  by  which  the 
above-named  employee  shall  be  enabled  to 
secure  a  situation  with  Alger  Logging  Com- 
pany at  818  Spaulding  Bldg.,  as  wood  buck, 
wages  $2.50  per  day,  board  $5  per  week. 
Hospital  $1  per  month.  Failing  to  do  which 
we  promise  to  refund  the  above  amount  paid, 
and  the  fare  for  transportation  actually  paid 
to  and  from  the  place  where  said  applicant 
is  sent  by  said  agent,  on  return  of  this  receipt, 
together  with  a  written  statement  from  the 
employer  or  other  evidence  that  the  applicant 
could  not  get  the  situation.  This  ticket  is 
good  for  a  job,  any  time  within  31  days  from 
date  of  issue;  and  for  which  the  fee  is  the 
same  as  stated  herein ;  except  where  transpor- 
tation is  furnished.  Not  responsible  for  loss 
of  ticket.  Evans  Employment  Company,  by 
F.  B.  C.  Report  at  this  office  for  directions 
10  A.  M.  to-day.  Not  transferable.  No  money 
returned  after  two  days.  I  the  undersigned 
received  directions  to  the  above-stated  posi- 
tion at ,  and  agree  to  go  as  direct.  Fail- 
ing to  do  which  I  forfeit  all  right  to  the 
position  and  the  fee  paid  for  the  information. 
I  am  thoroughly  experienced  as  above.  Sig- 
nature of  employee:  .    Ticket  No.  2425. 

Order  No.  229.     Ordered  by  B.  Alger." 

Upon  the  reverse  said  the  following  is  print- 
ed and  written: 

"Take  Str.  Harvest  Queen  at  8  P.  M.  from 
Ash  Street  Dock  to  Skamokawa,  Washington. 
Report  Alger  Logging  Co.  818  Spaulding 
Bldg.  3rd  and  Washington  St.  To  the  em- 
ployer. This  should  be  filled  out  and  signed 
by  the  employer  in  case  the  position  [192] 
is  not  open  for  applicant.  Under  no  con* 
sideration  should  this  be  signed  if  the  position 
is  open  as  stated  hereon  and  you  need  the 
applicant  for  the  position.     Time  and  date 

this  ticket  was  presented:  .    The  bearer 

was  not  employed  for  the  following  reasons: 
.      Employer's    signature:      ." 

Pursuant  to  instructions,  plaintiff  took 
this  ticket  to  the  office  of  the  defendant  cor- 
poration in  the  Spaulding  building  in  Port- 
land, where  he  presented  the  same,  and,  under 
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ite  instructions,  took  the  steamboat  to 
Skamokawa,  Washington.  He  there  placed 
himself  and  baggage  upon  the  pilot  of  the 
locomotive  which  moved  backward  pushing 
defendant's  logging  cars  from  the  river  to 
the  logging  camp.  When  the  train  reached 
the  camp)  the  cars  were  backed  into  a  round- 
house. The  locomotive  stood  still  long  enough 
for  the  brakeman  to  set  the  brakes  upon  the 
trucks  and  uncouple  them  from  the  engine 
which  then  moved  forward  for  the  purpose  of 
unloading  at  the  cookhouse  some  freight 
from  the  cab  or  tender.  Just  as  the  engine 
started  it  struck  the  plaintiff,  and  he  received 
the  injuries  upon  which  the  action  is  based. 
The  plaintiff  testifies  that,  when  the  train 
stopped,  the  engineer  told  him  to  get  off, 
and  while  he  was  doing  so,  with  his  suitcase 
and  blanket-roll  in  his  hands,  the  locomotive 
started  without  any  warning,  and  he  was 
thrown  down  and  injured.  Defendant  con- 
tends that  he  was  standing  at  the  side  of 
the  engine,  and,  when  it  started,  he  reck- 
lessly ran  in  front  of  it  for  the  purpose  of 
getting  his  baggage,  and  was  hurt  by  his 
own  negligence. 

The  complaint  is  based  upon  the  theory 
that,  at  the  time  of  the  accident,  the  parties 
sustained  the  relation  of  passenger  and  car- 
rier. The  answer,  after  a  series  of  denials 
sets  up  for  the  first  affirmative  defense  that 
[193]  plaintiff  was  an  employee  of  defendant 
at  the  time  that  he  received  the  injury,  and 
was  therefore  compelled  to  look  to  the  Work- 
men's Compensatioh  Act  of  the  State  of 
Washington  for  indemnity,  since  by  that  law 
all  remedies  for  such  injuries  by  actions  at 
law  are  abrogated.  This  defense  is  compli- 
cated by  an  additional  allegation  to  the  effect 
that,  at  the  time  of  the  accident,  the  plaintiff 
was  riding  upon  defendant's  locomotive  witli- 
out  its  knowledge  or  consent,  and  the  further 
language  as  follows: 

*'The  plaintiff  thereupon,  seeing  said  engine 
in  motion,  and  being  then  at  his  destination, 
ran  in  front  of  same  in  order  to  remove  his 
baggage,  which  he  had  placed  on  the  cow- 
catcher, and  was  injured." 

The  second  affirmative  defense  is,  in  effect, 
contributory  negligence.  In  the  statement 
thereof  it  is  alleged,  among  other  things, 
that : 

**0n  or  about  the  26th  day  of  August,  1913, 
plaintiff  was  transported  by  the  defendant  on 
its  logging  train  from  Skamokawa  to  defend- 
ant's logging  camp  gratuitously  and  without 
consideration  therefor  and  not  in  perform- 
ance of  any  contract,  express  or  implied,  be- 
tween the  defendant  and  plaintiff  to  furnish 
the  same  to  plaintiff  on  account  of  his  being 
in  defendant's  employ  and  not  in  partial  pay- 
ment or  otherwise  of  any  labor  performed  or 
to  be  performed  by  plaintiff  for  defendant, 
but  solely  for  the  mutual  benefit  and  con- 


venience of  plaintiif  and  defendant  in  connec- 
tion with  the  business  in  which  the  defendant 
was  engaged  and  in  which  the  plaintiff  was 
employed." 

Upon  filing  this  amended  answer,  plaintiff 
moved  the  court  to  require  d<rfendant  to  elect 
between  its  two  affirmatire  defenses  upon  ^the 
ground'  that  they  are  inconsistent '  and  to 
strike  out  the  one  not  so  elected.  This  motion 
was  allowed  by  the  court.  Defendant  having^ 
elected  to  stand  upon  the  first  affirmative  de- 
fense, [194]  plaintiff  then  moved  to  strike 
therefrom  certain  paragraphs,  consisting  of 
allegations  setting  ont  the  several  provisions 
of  the  Workmen's  Compensation  Act  of  the 
State  of  Washington  and  an  alleged  ruling 
of  the  "Industrial  Insurance  Commission  of 
the  State  of  Washington,"  purporting  to  be 
an  interpretation  of  the  compensation  act  and 
its  application  to  the  facts  of  the  case  at 
bar.  The  motion  also  went  to  that.. part  of 
the  first  defense  which  reads: 

"The  plaintiff  thereupon  seeing  said  engine 
in  motion,  and  being  then  at  his  destination^ 
ran  in  front  of  the  same  in  order  to  remove 
his  baggage,  which  he  had  placed  on  the  cow- 
catcher, and  was  injured." 

This  motion  was  allowed  by  the  court,  and 
the  cause  proceeded  to  trial.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Wood,  Montague  4  Hvmi  for  appellant. 
Littiefiekt  d  Sfhith  and  Lon  L.  Parker  for 

respondent. 

Benson,  J.  {after  ttatinp  the  facts). — 
There  are  some  35  assignments  of  error  which 
we  shall  consider  as  far  as  necessary  to  a 
determination  of  the  case. 

I,  2.  The  first  of  these  is  that  the  trial 
court  erred  in  requiring  the  <^fendant  to 
elect  between  its  afiirmative  defenses  upon 
the  ground  of  inconsistency.  Diis  conH  has 
frequently  passed  upon  the  question  here  pre- 
sented, and  the  rule  is  quite  clearly  expressed 
[195]  by  Mr.  Chief  Justice  Thayer  in  the  case 
of  McDonald  v.  American  Mortg.  Co.  17  Ore. 
633,  21  Pac.  S86,  when  he  says: 

''The  rule,  as  I  understand  it,  in  regard 
to  inconsistent  defenses,  is  that  defenses  are 
not  inconsistent  when  they  may  all  l:>e  true; 
that  they  are  only  inconsistent  when  some 
of  them  must  necessarily  be  false,  if  others 
of  them  are  true;  in  such  a  case  they  cannot 
be  united." 

This  has  been  reiterated  by  this  court  in 
several  later  cases.  Applying  such  test  to 
the  answer  in  the  present  case,  we  must  con- 
clude that  there  is  no  inconsistency  between 
the  plea  of  the  compensation  act  and  the  plea 
of  negligence,  for  both  may  well  be  true. 
It  must  be  conceded  that  the  allegation  in 
the  first  defense  that  plaintiff  was  riding  on 
defendant's    train    without    its    consent    or 
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knowledge,  and  the  further  averment  of  plain- 
tiff's negligence,  were  irrelevant,  since,  under 
the  compensation  act,  all  questions  of  this 
sort  are  entirely  eliminated.  These  allega- 
tions were  mere  surplusage,  in  no  way  affect- 
ing the  vital  elements  of  the  defense,  there- 
fore might  properly  have  been  striken  out. 
The  court  erred  in  requiring  the  defendant  to 
elect. 

3.  The  second  assignment  is  that  the  court 
erred  in  striking  out  the  defense  of  the  Work- 
men's Compensation  Act.  This  ruling  of  the 
trial  court  was  evidently  based  upon  the 
theory  of  plaintiff's  counsel  that,  since  the 
complaint  alleges  that  the  relation  of  passen- 
ger and  carrier  existed  at  the  time  of  the 
accident,  the  defendant  should  be  limited  to 
denialfl.  We  cannot  agree  with  court  or 
counsel  in  this,  but  must  insist  that  defend- 
ant was  clearly  entitled  to  plead  and  prove  if 
it  could,  that  the  relation  of  master  and 
servant  existed,  and  that,  by  reason  of  the 
compensation  act  [196]  of  the  State  of  Wash- 
ington, the  courts  of  Oregon  were  without 
jurisdiction  to  entertain  the  action.  It  fol- 
lows that  the  court  erred  in  this  respect  also. 

4,  5.  This  brings  us  to  a  consideration  of 
the  evidence  upon  the  question  as  to  what 
was  the  true  relation  of  the  parties  at  the 
moment  of  the  injury.  They  agreed  in  their 
allegations  that  plaintifF  was  not  a  passenger 
for  hire.  There  is  no  substantial  conflict  in 
the  evidence  as  to'  the  facts  upon  which  we 
are  to  determine  whether  or  not  the  relation 
of  master  and  servant  then  existed.  Plaintiff 
had  visited  the  Portland  office  of  defendant, 
and  had  there  beeh  directed  by  the  person  in 
charge  to  go  to  its  camp  near  Skamokawa, 
Washington,  to  begin  work.  When  he  reached 
Skamokawa,  he  went  to  the  defendant's  log- 
ging train,  and  was  there  directed  by  the 
engineer  to  place  his  baggage  upon  the  pilot 
of  the  engine  and  get  abroad.  He  rode  upon 
the  pilot  to  the  logging  camp.  Within  a  very 
brief  period  of  time  after  such  arrival,  the 
accident  occurred.  He  had  not  left  the  im- 
mediate vicinity  of  the  train,  had  not  report- 
ed to  the  foreman,  had  not  spoken  to  anyone 
in  charge,  was  not  upon  the  pay-roll,  and 
never  did  do  any  work  or  receive  any  compen- 
sation from  defendant.  Under  these  condi- 
tions, we  are  called  upon  to  determine  wheth- 
er or  not  the  plaintiff  was  an  employee  of  de- 
fendant in  the  sense  that  he  was  entitled  to 
indemnity  under  the  compensation  act  of  the 
State  of  Washington,  and  thereby  barred  from 
bringing  this  action : 

This  18  the  first  time  we  have  been  called 
upon  to  consider  a  compensation  act,  but  this 
court  has  indicated  quite  clearly  a  reason- 
able test  as  to  the  relation  of  master  and 
servant  in  the  recent  case  of  Putnam  v.  Pacific 
Monthly  Co.  68  Ore.  54,  130  Pac.  986,  136 
Pac.   835.  Ann.  Cas.   1916C  266,  45  L.R.A. 


(N.S.)  338,  L.B.A.1915F  782,  wherein  Mr. 
[197]  Chief  Justice  McBride  in  the  opinicm 
upon  rehearing  says: 

''The  testimony  shows  that  deceased  was 
employed  by  defendant  as  a  stenographer  on 
the  fourth  floor  of  the  building;  that  her 
duties  began  at  8:30  in  the  morning;  and 
that  the  accident  happened  at  8:20.  At  the 
time  of  her  accident  her  time  was  her  own. 
She  was  not  the  servant  of  the  defendant 
until  it  was  time  for  her  to  begin  such  serv- 
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ice. 

The  case  at  bar  is  still  more  decisively  dif- 
ferentiated in  that  plaintiff  had  never  worked 
for  defendant,  and  had  never  reached  the  point 
where  work  could  be  assigned  to  him.  We 
have  read  with  care  the  English  cases  cited 
in  the  briefs,  but  they  are  not  convincing  up- 
on the  facts  before  us.  The  case  most  nearly 
in  point  is  that  of  Leonard  v.  Baird,  38  Scott. 
L.  Rep.  649,  but  in.  that  case  the  injured 
person  had  been  employed  to  work  in  a  coal 
mine.  He  had  gone  down  into  the  pit.  Be- 
fore commencing  work  his  lamp  went  out, 
and  he  took  it  and  lighted  one,  borrowed  from 
a  fellow-workman,  to  the  lamp  station.  While 
he  was  returning,  he  was  crushed  by  a  rake 
of  hutches,  and  died  from  his  injuries.  Even 
under  this  state  of  facts,  the  court  was  re- 
luctant to  hold  that  he  came  within  the  pro- 
visions of  the  compensation  act.  There  is 
no  doubt  that  he  was  engaged  in  the  employ- 
ment of  the  company.  The  facts  in  the  case 
at  bar  are  very  different.  It  is  true  that 
the  defendant  has  pleaded  in  his  answer  and 
tendered  in  evidence  a  written  opinion  of 
the  Industrial  Insurance  Commission  of  the 
state,  based  upon  a  reading  of  the  complaint 
in  this  action,  in  which  it  held  that  the 
plaintiff  is  entitled  to  indemnity  under  the 
compensation  act.  But  the  same  was  pre- 
pared and  delivered  by  two  members  of  the 
commission  in  Portland,  unofficially,  since 
there  was  [198]  no  application  for  such  com- 
pensation pending  before  them,  and  it  does 
not  impress  us  as  having  any  more  binding 
effect  than  a  private  expression  of  opinion 
by  a  trial  judge  upon  the  street  corner.  We 
conclude  that  plaintiff  was  not  engaged  in 
the  employment  of  defendant  at  the  time  he 
was  hurt.  From  this  conclusion  we  reach 
the  further  inference  that  defendant  suffered 
no  substantial  wrong  by  reason  of  the  trial 
court's  action  in  striking  out  of  its  first  af- 
firmative defense,  the  allegations  relating  to 
the  compensation  act,  since,  under  the  evi- 
dence, such  defense  must  necessarily  fail. 

6.  We  next  consider  the  effect  of  the  order 
of  election  which  resulted  in  striking  out  de- 
fendant's plea  of  contributory  negligence. 
Plaintiff  insists  that  it  is  not  a  plea  of  con- 
tributory negligence,  because  it  does  not 
admit  any  negligence  upon  the  part  of  defend- 
ant, and  cites  a  number  of  authorities  sup- 
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porting  his  position.  However,  this  court  in 
the  case  of  Edlefson  v.  Portland  K.  etc.  Co. 
69  Ore.  25,  136  Pac.  834,  has  settled  the 
question.  In  this  case  Mr.  Chief  Justice 
Moore  says: 

''Though  a  process  of  reasoning  seems  to 
support  the  rule  thus  announced  in  cases 
where  contributory  negligence  is  specially  al- 
leged as  a  defense,  it  is  believed  that  where, 
as  in  the  case  at  bar,  the  answer  denies  the 
negligence  charged  in  the  complaint,  and  avers 
specially  that  the  injury  complained  of  was 
caused  by  the  carelessness  of  the  person  hurt, 
without  alleging  that  such  negligence  was 
contributory,  the  special  plea  is  not  equiva- 
lent to  a  confession  and  avoidance.  It  is 
possible  that  the  injury  might  be  sustained 
by  a  person  s^ii  juris  without  any  negligence 
on  the  part  of  the  party  owning  or  controlling 
the  instrumentality  causing  the  hurt.  In 
such  cases,  to  hold  that  the  answer  must  con- 
fess negligence,  so  as  to  [199]  avoid  its  con- 
sequences, in  order  to  introduce  evidence  of 
the  carelessness  of  the  person  hurt,  is  to 
place  the  defendant  at  a  great  disadvantage 
before  the  jury.'* 

We  conclude,  therefore,  that  defendant  was 
entitled  to  have  the  jury  instructed  upon  the 
law  of  contributory  negligence,  and  that  the 
trial  court  erred  in  refusing  such  requested 
instruction.  For  these  reasons  it  is  not  neces- 
sary to  consider  the  other  assignments  of 
error. 

The  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed. 

Rehearing  denied  May  18,  1915. 


KOTB. 
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a.  At  Common  Law,  706. 

b.  In  Equity,  708. 

c.  Under  Reformed  Procedure,  709. 
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1.  Generally,  712. 

2.  Test  of  Inconsistency  in  Fact,  713. 
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a.  Action  Growing  Out  of  Contract 
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b.  Action  Growing  Out  of  Contract 

of  Insurance,  717. 

c.  Action  Growing  Out  of  Contract 

of  Employment,  719. 

d.  Action  Growing  Out  of  Contract 

of  Guaranty,  720. 
6.  Action  on  Bill,  Xote  or  Bond, 
721. 


f.  Action  for  Money  Had  and  Re- 

ceived, 726. 

g.  Action    Relating    to    Personal 

Property,  725. 

h.  Action    Growing    Out   of   Con- 
tract of  Sale,  727. 

i.  Action  Relating  to  Real  Prop- 
erty Generally,  729. 

j.  Action  of  Ejectment,  731. 

k.  Action  Relating  to  Rent,  733. 

1.  Action  to  Quiet  Title,  734. 

m.  Action  Growing  Out  of  TroS' 
pass  on  Realty,  735. 

n.  Action  Growing  Out  of  Lien  on 
Realty,  736. 

o.  Action   Growing  out  of  Negli- 
gence, 736. 

p.  Action  for  Assault  or  False  Im- 
prisonment, 737. 

q.  Action    for    Libel    or    Slander, 
737. 
IV.  Admission  or  Waiver  from  Inconsistent 

Defenses : 

1.  Majority  Rule,  740. 

2.  Minority  Rule,  742. 

y.  Method  of  Objecting  to  Inconsistent  De- 
fenses, 743. 


J.  ItUroduct&ry, 

This  note  is  confined  to  a  review  of  the 
cases  discussing  directly  the  right  to  plead 
inconsistent  defenses  in  the  same  pleading, 
or  the  question  what  constitutes  inconsistent 
defenses.  Cases  involving  the  right  to  pipad 
in  abatement  and  in  bar,  general  and  special 
pleas,  or  original  and  ajnended  pleas  are 
excluded  unless  the  question  of  consistency 
is  specifically  presented  and  determined. 

By  the  rules  of  the  common  law  a  defendant 
was  not  allowed  in  his  pleadings  to  present 
simultaneously  several  distinct  answers  to 
the  plaintiff's  allegations,  as  there  could  be 
but  a  single  issue  presented  for  determina- 
tion. See  Auburn,  etc.  Canal  Co.  v.  Leitcfa, 
4  Denio  (N.  Y.)  66.  In  equity,  however,  the 
defendant  may  interpose  as  many  defenses  aa 
he  has  under  the  facts  of  the  case,  and  this 
is  allowed  also  in  pleadings  at  law,  by  virtue 
of  the  statute  of  4  Anne,  chapter  16,  section 
4  which  is  generally  held  to  have  become  a 
part  of  the  common  law  of  the  United  States. 
By  the  procedure  in  force  in  all  the  jurisdic- 
tions in  which  the  code,  system  prevails, 
distinct  defenses  are  allowed  to  be  pleaded 
simultaneously.  As  to  whether  a  defendant, 
interposing  distinct  defenses  in  separate  divi- 
sions of  his  answer,  may  rely  on  defenses  in- 
consistent with  each  other,  there  is  a  seeming 
conflict  among  the  authorities  in  which  the 
code  system  has  been  interpreted.  This  conflict 
arises  from  a  misunderstanding  of  the  real 
nature  of  the  inconsistency  which  will  vitiate 
a  pleading  and  the  failure  of  the  courts,  in 
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many  instances,  to  define  or  declare  exactly 
what  is  meant  by  inconsistent  defenses.  As 
will  b^  seen  from  an  examination  of  the  cases 
cited  in  subdivisions  III.  1,  and  III.  2,  of 
this  note,  inconsistency  in  defenses  is  of  two 
kinds,  namely:  inconsistency  by  implication 
of  law  which  is  never  objectionable,  and  in- 
consistency in  fact,  which  is  generally  held 
to  be  fatal  to  an  answer  if  the  inconsistency 
is  such  that  the  truth  of  one  necessarily 
proves  the  falsity  of  tlie  other.  Bearing  this 
distinction  in  mind,  it  will  be  seen  that  the 
apparent  conflict  between  those  cases  which 
declare  unqualifiedly  that  inconsistent  de- 
fenses may  be  joined  and  those  declaring  that 
while  a  defendant  may  plead  as  many  defenses 
as  he  may  have,  they  must  be  consistent  with 
each  other,  almost  entirely  disappears. 

II.  Bight  to  Plead  Inconsistent  Defenses, 

1.  In  Siptole  Plea. 

In  all  modern  forms  of  pleading,  whether 
under  the  statute  of  Anne,  or  under  the  more 
recent  statutes  codifying  procedure,  though 
the  defendant  may  plead  as  many  distinct 
defenses  as  he  may  have,  they  must  be  pleaded 
separately  and  each  must  be  consistent  in  it- 
self. 

England. — Cutler  v.  Southern,  1  Lev.  194. 

Alabama. — ^Ansley  v.  Piedmont  Bank,  113 
Ala.  467,  21  So.  59,  59  Am.  St.  Rep.  122. 

Arkansas. — Mcllroy  v.  Buckner,  36  Ark. 
555. 

Calif orma. — Hensley  v.  Tartar,  14  Cal.  508; 
Kuhland  v.  Sedgwick,  17  Cal.  123;  Bell  ▼. 
Brown,  22  Cal.  671;  Buhne  v.  Corbett,  43 
Cal.  264. 

Colorado. — People  v.  Lothrop,  3  Colo.  428; 
Tucker  v.  Edwards,  7  Colo.  209,  3  Pac.  233; 
Priest  V.  Dudsworth,  235  111.  613,  14  Ann. 
Cas.  340,  85  N.  E.  940. 

Indiana, — Barber  v.  Summers,  5  Blackf. 
339;  Oronk  v.  Cole,  10  Ind.  485;  State  v. 
St.  Paul,  etc  Turnpike  Co.  92  Ind.  42;  Duflfy 
V.  England,  176  Ind.  575,  96  N.  E.  704; 
Queen  Ins.  Co.  v.  Hudnut  Co.  8  Ind.  App.  22, 
35  N.  E.  397;  Reeves  v.  Miller,  48  Ind.  App. 
334,  95  N.  E.  677  (reversing  judgment  on 
petition  for  rehearing  91  N.  E.  812). 

New  York. — Freeman  v.  Frank,  10  Abb. 
Pr.  370;  Porter  v.  McCreedy,  1  Code  Rep. 
K  S.  88;  Buddington  v.  Davis,  6  How.  Pr. 
401;  Rodgers  v.  Clement,  162  N.  Y.  422,  56 
N.  E.  901,  76  Am.  St.  Rep.  342;  Johnson  v. 
Gibson,  23  N.  Y.  VVkly.  Dig.  433. 

Pennsylvania. — Kelly  v.  Singer  Mfg.  Co.  4 
Pa.  Dist.  440. 

Rhode  Island.— Wright  r.  Card,  16  R.  I. 
719,  19  Atl.  709. 

Tea?a«.— Hillebrant  v.  Booth,  7  Tex.  499; 
Fowler  v.  Davenport,  21  Tex.  626. 

The  rule  was  stated  and  applied  in  Hille- 
brant  v.  Booth,  7  Tex.  499,  as  follows:  "The 
Ann.  Cas.  1917C. — 45. 


statute  which  authorizes  the  defendant,  in 
his  answer,  to  plead  'as  many  several  mat- 
ters' as  he  may  think  necessary  for  his  de- 
fense, while  it  gives  the  right,  at  the  same 
time  and  in  the  same  answer,  to  interpose 
two  or  more  distinct  and  independent  defenses 
by  separate  and  distinct,  and,  it  may  be,  in- 
consistent pleas,  does  not  dispense  with  the 
necessity  of  pleading  the  facts  which  con- 
stitute each  ground  of  defense  by  consistent 
averments.  The  answer  may  embrace  a  gen- 
eral denial  and  a  plea  in  confession  and 
avoidance,  and^  in  so  far,  it  may  embrace  in- 
consistent defenses.  But  each  plea  in  con- 
fession and  avoidance,  must  constitute,  in 
itself,  a  good  defense  to  the  action;  and,  of 
consequence,  must  be  consistent  in  its  aver- 
ments. It  is  an  elementary  and  primary  req- 
uisite of  a  good  plea  that  it  be  capable  of 
proof,  and,  consequently,  that  it  be  true.  The 
pleader  must  state  the  facts  on  which  he 
relies,  according  to  the  truth  of  the  case,  or 
his  pleading  will  not  avail  him  on  the  trial. 
Truth,  and  of  course  consistency,  is  essential 
to  the  validity  of  every  pleading.  Hence,  if  it 
judicially  appear  to  the  court,  from  the  de- 
fendant's own  admissions  or  statements  in  his 
plea,  that  it  is  untrue,  it  will  be  of  no  validity. 
If  the  averments  be  inconsistent,  and  thus 
contradict  and  falsify  themselves,  they  can- 
not be  susceptible  of  proof.  A  plea  setting 
up  as  a  defense  failure  of  consideration,  which 
alleges  that  such  failure  consisted  in  the 
existence  and  nonexistence  of  a  given  fact, 
presents  on  its  face  an  absurdity,  and,  of  con- 
sequence, must  be  invalid.  Such  is  the  char- 
acter of  the  plea  of  failure  of  consideration 
in  this  case.  It  alleges  that  the  consideration 
of  the  note  has  failed,  for  that  it  was  given 
in  the  purchase  of  certain  notes,  accounts,  and 
land  papers,  the  property  of  the  plaintifTs 
intestate,  and  which  were  sold  by  her  at 
public  sale;  and  that  there  was  no  sale  or 
delivery  by  the  plaintiff  of  anything  what- 
ever, and  that  the  consideration  of  the  note 
was  an  entirely  different  one  from  that  be- 
fore alleged.  This  plea  is  manifestly  untrue 
upon  its  face,  and  was  rightly  rejected  by 
the  court." 

In  People  v.  Lothrop,  3  Colo.  428,  it  was 
said:  "It  is  not  doubted  that  each  defense 
separately  pleaded  must  be  sufficient  in  itself. 
In  determining  the  legal  sufficiency  of  each 
defense,  as  a  general  rule  reference  must 
not  be  had  to  any  matter  dehors  t)ie  defense 
itself,  although  it  may  be  contained  in  the 
same  answer.  Ekich  defense  separately  con- 
sidered must  be  complete.  The  several  pleas 
or  defenses  must  be  examined  independently 
of  each  other.  If  there  be  contained  in  a 
defense  matters  which  are  repugnant  to  each 
other,  the  defense  is  ill." 

So,  in  an  action  for  damages  for  assault, 
a  plea  setting  up  that  the  defendant  had  been 
convicted    and   sentenced   to   prison   for   life 
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and  was  therefore  civilly  dead  was  held  to  be 
inconsistent  the  court  saying:  **The  fact  that 
the  defendant  has  answered,  though  by  attor- 
ney, shows  he  is  neither  civilly  nor  physical- 
ly dead.  It  is  conclusive  that  he  is  living, 
and  not  under  any  disability  that  prevents 
him  defending  the  action.  The  defendant,  by 
answering,  proves  he  is  alive;  and  when  he 
avers  in  his  answer  that  he  is  dead,  he  is 
not  to  be  believed.  The  answer,  therefore, 
contains  two  contradictory  averments,  one 
of  which  in  judgment  of  law  is  a  fiction.  If 
the  defendant  was  dead,  he  could  not  answer. 
Hence  the  averment  that  he  is  civilly  dead 
must  be  deemed  untrue."  Freemaji  v.  Frank, 
10  Abb.  Pr.   (N.  Y.)  370. 

An  affidavit  of  defense  which  admits  an  in- 
debtedness of  a  certain  amount  but  concludes 
with  the  assertion  that  the  defendant  does 
not  owe  a  cent  has  been  held  to  be  inconsist- 
ent and  improper.  Kelly  v.  Singer  Mfg.  Co. 
4  Pa.  Dist.  440. 

In  Mullikin  v.  Millikin,  23  S.  W.  352,  25 
S.  W.  598,  15  Ky.  L.  Rep.  612,  which  was 
an  action  on  a  note,  wherein  the  defendant 
pleaded  in  one  paragraph  want  of  considera- 
tion and  non  est  factum  it  was  held  that  the 
plea  was  inconsistent  with  itself,  the  court 
saying:  "The  paragraph  or  answer  is  in- 
consistent with  itself,  and  while  inconsistent 
pleas  may  be  filed,  it  must  be  done  so  as  to 
enable  the  adversary  to  know  w^hat  defenses 
are  being  relied  on.  As  said  in  the  original 
opinion,  it  was  the  duty  of  the  court  to 
require  the  defendant  to  paragraph  the  answer 
so  as  to  enable  the  plaintiff  to  know  what  de- 
fenses were  being  relied  on." 

2.  In  Separate  Pleas. 

tk.  At  Common  Law, 

At  common  law  double  pleading  was  inad- 
missible, but  the  harshness  of  that  rule  led 
to  the  enactment  of  the  statute  of  4  Anne 
(ch.  16,  §  4)  which  provided  as  follows: 
"It  shall  be  lawful  for  any  defendant  or 
tenant  in  any  action  or  suit,  or  for  any 
plaintiff  in  replevin,  in  any  court  of  record, 
with  leave  of  the  court,  to  plead  as  many  sev- 
eral matters  thereto  as  he  shall  think  neces- 
sary for  his  defense."  Under  that  statute, 
which  is  held  to  have  become  a  part  of  the 
common  law  of  the  United  States  the  court 
may,  in  its  discretion,  regulate  the  number 
of  the  defendant's  pleas  and  allow  them  even 
though  they  are  inconsistent  with  each  other. 
Triebnerr  v.  Duer,  1  Bing.  N.  Cas.  266,  27 
E.  C.  L.  383,  1  Scott  N.  R.  102,  3  Dowl.  P. 
C.  133;  Jenkins  v.  Edwards,  5  T.  R.  97. 

However,  the  practice  at  first  under  the 
statute  was  for  the  court  to  refuse  leave 
to  plead  distinct  defenses  when  the  pleas 
were  inconsistent.     Gully  y.  Exeter,  5  Bing. 


42,  16  E.  C.  L.  360;  Martin  v.  Woods,  6 
Mass.  6;  Whittemore  v.  Stephens,  48  Mich. 
674,  12  N.  W.  858.  Thus,  in  an  action  for 
an  account  of  tithes,  wherein  the  defendants 
set  up  by  their  answer  certain  yearly  pay- 
ments as  moduses,  but  insisted  that  if  the 
same,  for  any  reason,  were  not  good  and 
valid  moduses  from  time  immemorial,  they 
must  be  taken  to  have  been  payable  as  a 
good  and  valid  real  composition,  made  with 
the  assent  of  all  parties,  it  was  held  that 
the  defenses  were  inconsistent  and  bad.  Jesus 
College  V.  Gibbfl,  1  Y.  &  C.  Exch.  (Eng.)  145, 
160.  So  the  court  refused  to  grant  leave 
to  plead  in  bar  of  dower,  first,  that  the  de- 
ceased was  never  seized  of  the  lands  in  ivhich 
the  dower  was  claimed,  and  second,  that  there 
had  never  been  a  legal  marriage  between 
plaintiff  and  deceased.  Anderson  v.  Anderson, 
2  W.  Bl.  (Eng.)  1157;  Hillier  v.  Fletcher,  2 
W.  Bl.  (Eng.)  1207;  Robins  v.  Crutchley.  2 
Wils.  C.  PI.  (Eng.)  118.  In  Hutchinson  v. 
Jackson,  2  Lutw.  (Eng.)  1324,  it  was  held 
that  in  an  action  for  trespass  the  defendant 
could  not  plead,  first,  that  the  lands  involved 
were  copyhold,  and  second,  that  they  were 
descendable  since  the  pleas  were  inconsistent. 
In  an  action  by  the  drawer  against  the 
acceptor  of  a  bill  of  exchange,  a  plea  that 
there  was  no  consideration  for  the  acceptance 
or  payment  by  the  defendant  has  been  held 
to  be  inconsistent  with  a  plea  that  by  agrc^e- 
ment  between  the  parties  the  plaintiff  should 
cause  the  defendant  to  be  paid  out  of  the 
proceeds  of  a  certain  consignment  of  goods, 
and  if  the  proceeds  of  the  consignment  should 
fail  to  arrive  in  the  country  when  the  bill  was 
due,  the  plaintiff  would  renew  the  same  and 
the  proceeds  failing  to  arrive  the  plaintiff  had 
refused  to  renew,  but  it  was  further  agreed 
that  the  defendant  should  direct  the  con- 
signee to  pay  the  proceeds  to  the  plaintiff 
which  was  accordingly  done.  Byas  v.  Wylie, 
1  C.  M.  &  R.  (Eng.)  686,  3  Dowl.  52'4,  6 
Tyrw.  377,  1  Gale  50.  And  in  an  action  of 
debt  on  a  bond  the  court  refused  to  allow  the 
defendant  to  plead  non  est  factum  and  solvit 
ad  diem  together.  Arnold  v.  Baas,  2  W.  Bl. 
(Eng.)  993;  Fox  v.  Chandler,  2  W.  Bl.  (Eng.) 
905.  And  so,  where,  in  an  action  on  a  bond 
given  in  the  East  Indies  the  defendant  caused 
great  delay  by  insisting  that  the  original 
bond  should  be  brought  from  the  East  Indies, 
the  court  refused  to  allow  him  to  plead  non 
est  factum  and  payment  at  and  after  the  day, 
but  required  him  to  elect  on  which  plea  he 
would  stand.  Cliitty  v.  Hume,  13  East 
( Eng. )  255.  A  plea  of  alien  enemy  cannot 
be  pleaded  with  any  other  defense  incon- 
sistent with  it  and  therefore  where  it  was 
pleaded  in  an  action  of  trespass  and  false  im- 
prisonment together  with  a  special  justifica- 
tion inconsistent  therewith,  the  defendant  was 
required  to  elect  between  the  pleas.    Tnieken- 
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iHTodt  y.  Payne,  12  East  (Eng.)  206.  Nor 
could  non  assumpeit  and  alien  enemy  be  plead- 
ed together.  Thyatt  y.  Young,  2  B.  &  P. 
(Eng.)  72.  Likewise  a  plea  of  tender  to  one 
court  and  a  plea  of  alien  enemy  to  another 
were  not  allowed  to  be  pleaded  together. 
Shombeck  v.  De  La  Cour,  10  East  (Eng.)  326. 

So  a  genera]  denial  and  tender  have  been 
held  to  be  inconsistent.  Jenkins  v.  Edwards, 
5  T.  R.  (Eng.)  97;  Dowgall  v.  Bowman,  3 
Wile.  C.  PI.  (Eng.)  146;  Orgill  y.  Kemshead, 
4  Taunt.  (Eng.)  459,  13  Rev.  Rep.  712;  Bak- 
er V.  Westbrooke,  2  Stra.  (Eng.)  949;  Union 
Bank  y.  Ridgely,  1  Har.  &  G.  (Md.)  324, 
dictum;  Chew  y.  Close,  9  Phila.  211,  31  Leg. 
Int.  204.  In  Maclellan  y.  Howard,  4  T.  R. 
(Eng.)  195,  it  was  said:  "The  defendant 
cannot  be  permitted  to  plead  non  assumpsit 
to  the  whole  and  a  tender  as  to  part  because  if 
the  general  iasue  be  found  for  the  defendant 
it  will  then  appear  on  the  record  that  no 
debt  is  due,  and  yet  that  the  defendant  admits 
something  to  be  due." 

But  the  more  modern  cases  haye  modified 
the  rule  against  pleading  inconsistent  de- 
fenses,  and  leaye  to  plead  inconsistent  de- 
fenses has  been  granted  provided  the  incon- 
sistency arose  from  implication  of  law  and 
was  not  one  of  fact  wherein  the  proof  of  one 
neeesfiarily  disproved  the  other.  Wilkinson 
▼.  Small,  3  Dowl.  564,  1  Harr.  ft  W.  214: 
Triebner  y.  Dner,  1  Bing.  N.  Caa.  266,  27 
E.  C.  L.  383,  1  Scott  N.  R.  102,  3  Dowl.  P. 
C.  133;  Nagle  v.  Edwards,  3  Anstr.  (Eng.) 
702;  Butt's  Case,  7  Coke  (Eng.)  25a;  Merry 
Y.  Gay,  3  Pick.  (Mass.)  388;  Martin  v. 
Woods,  6  Mass.  6;  Smith  y.  Kessler,  44  Pa. 
8t.  142.  The  modern  doctrine  was  stated  in 
Peters  v.  Ulmer,  74  Pa.  St.  403,  as  follows: 
"Under  the  statute  of  4  Anne,  c.  16,  sec.  4, 
Roberts's  Digest  42,  which  first  permitted  a 
defendant,  with  the  leave  of  the  court,  to 
plead  as  many  several  matters  as  he  should 
think  necessary  for  his  defense — it  was  the 
practice  at  first  for  the  court  to  refuse  leave 
when  the  proposed  pleas  were  inconsistent, 
but  in  modern  practice  such  pleas,  notwith- 
standing the  apparent  repugnancy  between 
them,  are  permitted:  .  .  .  Thus,  to  go 
no  further,  what  seems  to  be  more  inconsistent 
than  to  an  action  upon  a  bond  to  plead  non 
est  factum  and  payment — to  deny  the  execu- 
tion of  the  bond  by  the  defendant,  and  yet 
to  allege  that  he  had  paid  it?  The  only  ex- 
ception which  appears  to  be  recognized  is 
the  general  issue  and  tender,  and  there  is  a 
good  reason,  perhaps,  for  not  allowing  these 
to  be  pleaded  together;  for  if  a  verdict  were 
found  for  the  defendant  on  the  general  issue, 
this  incongruity  would  appear  upon  the  rec- 
ord, that  nothing  was  due,  though  the  de- 
fendant had  admitted  on  the  record,  by 
pleading  the  tender,  that  something  was  due. 
.    .    .    The  discretion  vested  in  the  court  by 


the  statute  of  Anne  to  refuse  leave  to  put  in 
more  than  one  plea,  is  clearly  a  legal  dis- 
cretion, not  to  be  exercised  unions  good  rea- 
son exists."  And  in  Parks  v.  McClellan,  44 
N.  J.  L.  552,  it  was  said:  **The  statute 
which  allows  double  pleading  is  a  copy  of 
4  and  5  Anne,  c.  16.  It  is  expressed  in  gen- 
eral terms,  and  allows  the  defendant  to  plead, 
by  leave  of  the  court,  as  many  several  mat- 
ters as  he  may  think  necessary  for  his  de- 
fense, without  any  limitation  as  to  the  form 
or  the  nature  of  the  pleas.  Rev.  p.  867,  sec. 
118.  The  pleader  ought  to  state  that  the 
additional  pleas  are  pleaded  by  leave  of  the 
court.  Such  leave  is  never,  in  fact,  asked, 
but  the  court  will  strike  out  all  such  pleas  as 
it  would  not  have  granted  leave  to  plead  if 
leave  had  been  applied  for.  Copperthwait  v. 
Duminer,  18  N.  J.  L.  258,  260.  The  statute 
was  designed  to  relieve  against  the  hardship 
of  the  common-law  rules  of  pleading,  which 
sought  to  narrow  the  controversy  to  a  single 
issue,  for  the  convenience  of  trial)  frequently 
in  disparagement  of  the  rights  of  parties,  and 
has  always  been  liberally  construed.  In  gen- 
eral, a  defendant  will  be  allowed  to  plead  in 
different  pleas  as  many  substantially  dififer- 
ent  grounds  of  defense  as  may  be  thought 
necessary,  though  they  appear  to  be  contra- 
dictory and  inconsistent,  and  th«  court  will 
deny  leave  only  where  the  several  pleas  are 
clearly  repugnant,  or  will  create  unjust  delay 
or  embarrassment  in  obtaining  a  trial.*' 

In  an  action  for  assault  it  has  been  held 
that  the  defendant  might  plead  not  guilty  and 
justification  together.  Purcell  v.  Welsh,  6 
Ont.  Pr.  29. 

As  a  general  rule  a  defendant  may  in  his 
answer  deny  the  plaintifTs  cause  of  action  and 
plead  payment  into  court  at  the  same  time. 
Berdan  v.  Greenwood,  3  Exch.  D.  (Eng.)  251, 
47  L.  J.  Exch.  628,  30  L.  T.  N.  S.  223,  26 
W.  R.  902;  Hawkesley  v.  Bradahaw,  5  Q.  B. 
D.  (Eng.)  302,  49  L.  J.  Q.  B.  .33.3,  42  L.  T. 
N.  S.  285,  28  W.  R.  557;  Pratt  v.  Wark,  2 
Manitoba  213,  disappromng  Rpurr  v.  Hall,  2 
Q.  B.  D.  (Eng.)  615,  46  L.  J.  Q.  B.  693,  37 
L.  T.  N.  S.  313,  26  W.  R.  78. 

Likewise  a  plea  of  not  guilty  has  been  al- 
lowed in  an  action  of  trespass  for  taking  a 
hog,  to  be  pleaded  together  with  a  plea  of 
justification  alleging  that  the  hog  was  taken 
damage  feasant  and  impounded.  Dye  v. 
Leatherdale,  3  Wils.  C.  PI.    (Eng.)    20. 

Similarly  pleas  of  not  guilty  and  the  stat- 
ute of  limitations  have  been  held  not  to  be 
so  inconsistent  as  to  preclude  their  being 
pleaded  together.  Da  Costa  v.  Carteret,  2 
Stra.  (Eng.)  889;  Cooke  v.  Sayer,  2  Burr. 
(Eng.)    753. 

In  an  action  on  a  bond  for  the  faithful 
performance  of  services  by  a  servant,  a  plea 
of   non    est    factum   was    allowed    with    one 
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of  non  damnificatus.  Wright  v.  Rusaell,  3 
Wils.  C.  PL   (Eng.)   636,  2  W.  Bl.  923. 

In  Steele  v.  Pindar,  Barnes  Cas.  (Eng.) 
347,  it  was  held  that  a  plea  of  not  guilty 
and  a  general  release  in  an  action  of  trover 
were  not  absolutely  contradictory  where  the 
release  was  general  and  not  particular  and 
could  not  be  given  in  evidence  under  the  gen- 
eral issue.  In  Gerring  v.  Manning,  Barnes 
Cas.  (Eng.)  366,  which  was  an  action  of 
trespass,  the  defendant  was  granted  leave  to 
plead  not  guilty  and  a  tender  of  amends,  the 
court  pointing  out  that  such  pleas  were  differ- 
ent from  non  assumpsit  and  a  tender  of 
money. 

So,  it  was  said  in  Martin  v.  Kesterton,  2 
W.  Bl.  (Eng.)  1089,  that  the  plea  of  tender 
is  a  very  conscientious  plea  and  that  though 
apparently  inconsistent  with  a  plea  of  not 
guilty  in  an  action  of  trespass  they  may  be 
pleaded  together. 

In  Wilson  v.  Ames,  5  Taunt.  340,  1  E.  C.  L. 
127,  1  Marsh.  74,  it  was  held  that  a  plaintiff 
in  replevin  might  plead  in  bar  to  the  defend- 
ant's avowry  or  cognizance,  that  he  did  not 
hold  as  tenant,  with  a  plea  of  infancy. 

Where  however,  the  pleas  are  contradictory 
it  has  been  held  that  they  should  not  be  al- 
lowed unless  accompanied  by  an  affidavit  of 
their  necessity.  Prinnel  v.  Preston,  Barnes' 
Cas.  (Eng.)  351;  Pleading  Several  Matters, 
3  Bing.  635,  13  E.  C.  L.  84. 

It  has  been  held  that  where  the  different 
defenses  interposed  by  a  defendant  necessi- 
tated different  modes  of  trial  or  trial  by 
different  tribunals  he  should  be  refused  leave 
to  plead  them  and  should  be  required  to  elect 
on  which  defense  he  would  rely.  Benney  v. 
Merchant,  6  Mass.   190. 

b.  In  Equity, 

While  it  has  been  stated  that  though  a  de- 
fendant in  equity  might  plead  as  many  de- 
fenses as  he  might  have,  they  must  be  con- 
sistent with  each  other  (Emmott  v.  Mitchell, 
14  L.  J.  Ch.  179,  14  Sim.  432,  9  Jur.  171). 
The  true  rule  would  seem  to  be  that  where  the 
inconsistency  is  not  of  such  a  character  that 
the  proof  of  one  plea  necessarily  disproves 
the  other  they  may  be  pleaded  toi^ether. 
Thus  in  an  action  to  restrain  the  collection,  by 
county  of  Weston,  of  taxes  on  range  cattle 
the  defendant,  after  a  general  denial,  an- 
swered that  the  home  ran^e  of  the  plaintiff 
was  in  both  Crook  and  Weston;  that  the  1,500 
head  in  question  were  ranging,  kept,  herded 
and  located  in  Weston,  and  plaintiff  did  not 
pay  taxes  upon  them  in  Crook:  that  he  did 
not  list  them  to  the  assessor  of  Weston  and 
that  the  latter  failed  to  assess  them,  but  they 
were  added  to  the  assessment  roll  by  the 
board  of  equalization.  A  third  defense  set 
out   in   substance   that   the    1,500   head,   on 


which  the  tax  in  controversy  was  levied,  were 
brought  into  the  county  of  Weston  by  the 
defendant  in  error  after  the  regular  annual 
assessment,  and,  not  having  been  listed  by 
him  or  assessed  by  the  assessor,  were  added  to 
the  assessment  roll  by  the  board  of  equali- 
zation, the  claim  of  plaintiff  in  error  being 
that  they  were  subject  to  taxation.  It  was 
held  that  these  defenses  were  consistent.  Hor- 
ton  v.  Driskell,  13  Wyo.  66,  3  Ann.  Cas.  561, 
77  Pac.  354,  wherein  the  court  said:  "Upon 
what  principle  the  defendant  was  required  to 
elect  is  not  very  clear.  The  defenses  were 
not  inconsistent  even  if  that  would  justify  the 
court  in  requiring  an  election  between  them. 
It  might  be  that  the  plaintiff  had  that  number 
of  cattle  ranging  in  the  county  on  April  1st, 
and  also  that  he  brought  into  the  county  an 
equal  number  after  that  date  and  prior  to  the 
assessment  by  the  board  of  equalization  in 
June.  Or  it  might  well  be  that  a  portion 
of  the  number  assessed  were  in  the  county  and 
subject  to  taxation  at  the  time  of  the  annual 
assessment  on  April  1st,  and  that  the  remain- 
der were  brought  in  and  became  taxable  sub- 
sequent to  that  date  and  prior  to  the  assess- 
ment. In  either  case  he  had  the  right  to  plfad 
the  facts,  and  he  had  the  right  to  so  plead 
them  as  to  cover  whatever  state  of  circum- 
stances might  be  developed  by  the  evidence. 
The  ruling,  in  effect,  struck  out  the  third  de- 
fense and  deprived  the  defendant  of  that 
right,   and  we   think   it   clearly  erroneous." 

But  a  positive  denial  of  fraud  in  the  an- 
swer will  not  prevail  against  admissions  in 
the  same  pleading  of  facts  which  necessarily 
show  that  the  transaction  was  fraudulent. 
Sayre  v.  Fredericks,  16  N.  J.  Eq.  205;  Ho- 
boken  Sav.  Bank  v.  Beckman,  33  N.  J.  £q. 
53. 

Likewise  in  an  action  in  equity  wherein  two 
papers  exhibited  had  been  declared  by  the 
court  to  constitute  the  agreement  between  the 
parties,  and  they  were  admitted  in  the  de- 
fendant's answer,  it  was  held  that  the  ad- 
mission was  sufficient  to  control  the  denials 
in  the  answer,  without  the  aid  of  oral  testi- 
mony in  their  support.  Jones  v.  Belt,  2  GilL 
(Md.)  106. 

In  a  suit  in  equity  to  subject  land  to  the 
lien  of  certain  trust  deeds,  while  admitting 
that  the  debt  was  still  due  and  unpaid,  it  was 
ploaded  in  defense  that  it  had  been  satisfied 
by  a  prior  sale  of  the  property,  and  it  was 
further  said  that  such  prior  sale  having  been 
declared  void  and  a  nullity  the  beneficiary 
in  the  trust  deeds  was  estopped  to  make  fur- 
ther sale  of  the  property.  The  court,  holding 
the  defenses  to  be  inconsistent,  said:  '^Xow 
it  is  perfectly  apparent  that  the  defense  thus 
made  is  a  defense  which  a  court  of  equity 
eannot  entertain.  They  claim  that  he  is  es- 
topped by  a  sale,  and  yet,  in  the  same  breath, 
they  say  that  nothing  passed  under  that  sale. 
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and  that  the  decree  was  ineffective  to  pass 
any  title  to  the  trustees  under  it.  .  .  . 
While  they  undertake  to  maintain  that  there 
is  an  estoppel  on  his  part,  they  seem  to  forget 
altogether  that  there  was  a  paramount  es- 
toppel not  only  in  law,  hut  according  to  the 
fundamental  principles  of  justice,  to  the  de- 
fenses which  they  now  set  up.  It- is  impossi- 
ble that  they  can  aver  in  one  breath  that  the 
sale  was  utterly  void  and  nugatory,  and  in 
the  same  breath  deny  that  he  has  any  redress 
and  any  right  to  appeal  to  a  court  of  equity 
to  enforce  his  rights,  it  being  admitted  on  all 
lands  that  his  debt  has  not  been  paid,  and  that 
he  has  received  no  benefit  whatsoever  from 
the  sale  thus  made  and  thus  assailed."  Pep- 
per V.  Shepherd,  4  Mackey  (D.  C.)  269, 
affirmed  in  133  U.  S.  626,  10  S.  Ct.  438,  33 
U.  S.  (L.  ed.)  706.  In  Todd  Protectograph 
Co.  V.  New  Era  Co.  236  Fed.  768,  it  was  held, 
in  a  suit  for  an  injunction  against  the  in- 
fringement of  a  patent,  that  a  pleader,  being 
bound  to  put  in  issue  all  his  defenses  *'is  not 
held  to  make  each  consistent  with  every  other 


one.' 

As  to  the  lUinoia  rule  in  equity  casee,  see 
the  following  subdivision  of  this  note. 

c.  Under  Reformed  Procedure. 

The  right  to  plead  inconsistent  defenses 
under  the  reformed  or  code  procedure  is  based 
on  that  provision  common  to  most  of  the 
codes  which  declares  that  a  defendant  may 
plead  as  many  defenses  as  he  has  or  may 
deem  necesasary.  Construing  that  clause,  the 
courts  in  a  great  majority  of  jurisdictions 
have  laid  down  the  rule  that  inconsistent  de- 
fenses are  not  objectionable  provided  they  are 
set  out  in  separate  pleas. 

/Itaftafwa.— Pope  v.  Welsh,  18  Ala.  632; 
Ansley  v.  Piedmont  Bank,  113  Ala.  467,  21 
So.  59,  59  Am.  St.  Rep.  122. 

Arkansas. — Lincoln  v.  Wilamowicz,  7  Ark. 
378;  Brown  v.  Bickle,  7  Ark.  410;  Mcllroy 
V.  Buckner,  35  Ark.  556.  Compare  Pope  v. 
Latham,   1   Ark.   66. 

California. — Miles  v.  Woodward,  116  Cal. 
308.  46  Pac.  1076,  47  Pac.  360.  See  Banta  v. 
Siller,  121  Cal.  414,  53  Pac.  935;  Wall  v. 
Mines,  130  Cal.  27,  62  Pac.  386;  American 
Nat.  Bank  v.  Donnellan,  170  Cal.  9,  148  Pac. 
188;  Butler  v.  Delafield,  1  Cal.  App.  367,  82 
Pac.  260;  Schader  v.  White  (Cal.)  160  Pac. 
557;  American  National  Bank  v.  Donnellan, 
reported  in  full,  post,  this  volume,  at  page 
745. 

Colorado. — People  v.  Lothrop,  3  Colo.  428; 
Tucker  v.  Edwards,  7  Colo.  209,  3  Pac.  233; 
Pike  V.  Sutton,  21  Colo.  84,  39  Pac. 
1084;  Carlile  v.  People,  27  Colo.  116,  59  Pac. 
48:  Conrey  v.  Nichols,  35  Colo.  473,  84  Pac. 
470;  Denver  Omnibus,  etc.  Co.  v.  Gast,  54 
Colo.  17,  129  Pac.  233;  Hummel  v.  Moore,  25 
Fed.  380  (applying  Colorado  statute). 


F/oru2(k— Buesing  ▼.  Forbes,  33  Fla.  495, 
15  So.  209. 

Georgia.— Mendel  v.  Miller,  134  Qa.  610,  68 
8.  £.  430;  Southland  Knitting  Mills  v.  Ten- 
nille  Yarn  Milk,  4  6a.  App.  753,  62  S.  £.  532 ; 
Pidcock  v.  Crouch,  7  Ga.  App.  299,  66  S.  E. 
971;  Pidcock  v.  Merchants  Nat.  Bank,  7  Ga. 
App.  303,  66  S.  £.  973;  Kerr  Glass  Mfg.  Co. 
V.  Americus  Grocery  Co.  13  Ga.  App.  512, 
79  S.  E.  381;  Cook  v.  Parsons,  143  Ga.  127, 
84  S.  E.  559;  Watters  v.  Freeman,  16  Ga. 
App.  596,  85  S.  E.  931. 

Illinois. — Keokuk,  etc.  Bridge  Co.  v.  Wetzel, 
228  111.  253,  81  N.  £.  864  (affirming  judgment 
130  111.  App.  81);  Priest  v.  Dodsworth,  235 
111.  613,  14  Ann.  Cas.  340,  85  N.  E.  940; 
Peoria,  etc.  Union  R.  Co.  v.  Barton,  38  III. 
App.  469;  Hansell-Elcock  Co.  v.  Frankfort 
Marine  Ace.  etc.  Ins.  Co.  177  111.  App.  500. 

Indiana. — Johnson  v.  Sherwood,  34  Ind. 
App.  490,  73  N.  E.  180.  But  see  Barber  ▼. 
Summers,  5  Blackf.   (Ind.)   339. 

Maine. — Gordon  v.  Peirce,  11  Me.  213; 
Granite  State  Bank  v.  Otis,  53  Me.  133, 
dictum. 

Mississippi. — Rowland  v.  Dalton,  36  Miss. 
702;  Morris  v.  Henderson,  37  Miss.  492;  Lay 
V.  Filmore,  75  Miss.  493,  23  So.  184.  Com- 
pare Williams  v.  Harris,  2  How.  627,  decided 
prior  to  pleading  act  of  1850. 

Montana. — ^Potter  v.  Lohse,  31  Mont.  91,  77 
Pac.  419. 

New  Ham^pshvre. — ^True  v.  Huntoon,  54  N. 
H.  121.  But  see  Chapman  v.  Sloan,  2  N.  H. 
464,  decided  before  the  adoption  of  the  code 
procedure    and    under   the   statute    of   Anne. 

New  York. — Dewey  v.  Hoag,  15  Barb.  365; 
Taylor  v.  Richards,  9  Bosw.  679;  Moody  v. 
Beldon,  21  Civ.  Pro.  89,  15  N.  Y.  S.  119;  Au- 
burn, etc.  Canal  Co.  v.  Leitch,  4  Denio  65; 
Mott  V.  Burnett,  2  E.  D.  Smith  50;  Stiles  v. 
Comstock,  9  How.  Pr.  48 ;  Smith  v.  Wells,  20 
How.  Pr.  158;  Woods  v.  Reiss,  78  Hun  78, 
29  N.  Y.  S.  263 ;  Mac  Coll  v.  American  Union 
L.  Ins.  Co.  89  Hun  490,  35  N.  Y.  S.  364; 
Siriani  v.  Deutsch,  12  Misc.  213,  34  N.  Y.  S. 
26;  Seeman  v.  Bandler,  25  Misc.  328,  54  N.  Y. 
S.  564,  affirmed  26  Misc.  372,  56  N.  Y.  S. 
210;  Isaacs  v.  Moll,  77  Misc.  180,  136  N.  Y. 
S.  69;  Bryant  v.  Bryant,  2  Robt.  612;  Bruce 
V.  Burr,  67  N.  Y.  237;  Goodwin  v.  Werthei- 
mer,  99  N.  Y.  149,  1  N.  E.  404;  Societa  Ital- 
iana  Di  Beneflcenza  v.  Sulzer,  138  N.  Y.  468, 
34  N.  E.  193;  Talbot  v.  Laubheim,  188  N.  Y. 
421,  81  N.  E.  163;  Wendling  v.  Pierce,  27 
App.  Div.  517,  50  N.  Y.  S.  509;  Schlesinger 
v.  Wise,  106  App.  Div.  587,  94  N.  Y.  S.  718, 
720,  721;  107  App.  Div.  615;  Schlesinflrer  v. 
McDonald,  106  App.  Div.  570,  94  N.  Y.  S.  721 ; 
Putman  v.  Interior  Metal  Mfg.  Co.  169  App. 
Div.  248,  154  N.  Y.  S.  464;  Ross  v.  Duffy,  46 
Hun  681,  12  N.  Y.  S.  584;  Johnson  v.  Simp- 
son Crawford  Co.  115  N.  Y.  S.  141.  Compare 
Willet  V.  Metropolitan  Ins.  Co.  2  Bosw.  678. 
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And  see  Ex  p.  Davenport,  6  Peters  661; 
Games  v.  Duncan,  Col.  Cas.  42;  Ijc  Conte 
r.  Pendleton,  1  Johns.  Cas.  104;  Witherwax 
V.  Aver  ill,  6  Cow.  (K.  Y.)  589;  Trotter  v. 
Mills,  6  Wend.  512  decided  before  the  adop- 
tion of  the  code  procedure.  Also  see  Loud  v. 
Sergeant,  1  Edw.  Ch.  164;  Wood  v.  Wood,  2 
Paige  108;  Hopper  v.  Hopper,  11  Paige  46; 
Robinson  v.  Stewart,  10  N.  Y.  189;  Manice 
V.  New  York  Dry  Dock  Co.  3  Edw.  Ch.  144, 
decided  under  the  rules  of  equity  pleading 
before  the  adoption  of  the  code  procedure. 
North   Carolina. — ^Ten   Broeck   v.   Orchard, 

79  N.  C.  618;  Reed  v.  Reed,  93  N.  C.  462; 
Tlireadgill  v.  Anson  County,  116  N.  C.  616, 
21  S.  E.  425;  Upton  v.  South  Carolina,  etc. 
E.xtension  R.  Co.  128  N.  C.  173,  38  S.  E.  736; 
Williams  v.  Hutton,  etc.  Co.  164  N.  C.  216, 

80  S.  E.  257 ;  Cohrs  v.  Fraser,  5  S.  C.  351 ; 
Millan  v.  Southern  R.  Co,  54  S.  C.  485,  32 
S.  E.  539. 

Oregon. — Hall  v.  Austin,  Deady  104,  11 
Fed.  Cas.  No.  6,925  (applying  Oregon 
statute). 

South  Dakota. — Stebbins  v.  Laxdner,  2  S. 
D.  127,  48  N.  W.  847;  Lawrence  v.  Peck,  3 
S.  D.  645,  64  N.  W.  808;  Green  v.  Hughitt 
School  Tp.  5  S.  D.  452,  59  N.  W.  224 ;  West- 
phal  V.  Nelson,  25  S.  D.  100,  125  N.  W.  640. 

Tennessee. — Langford  v.  Frey,  8  Humph. 
(Tenn.)  444;  Kelly  v.  Craig,  9  Humph. 
(Tenn.)  215;  Brown  v.  Brown,  10  Yerg. 
(Tenn.)  84;  Shelby  County  v.  Bickford,  102 
Tenn.  395,  52  S.  W,  772,  73  Am.  St.  Rep.  851, 
43  L.R.A.  788. 

Tewas. — Hillebrant  v.  Booth,  7  Tex.  499; 
Fowler  v.  Davenport,  21  Tex.  626;  Smith  v. 
Sublett,  28  Tex.  163;  Welden  v.  Texas  Conti- 
nental Meat  Co.  66  Tex.  487;  Wildey  Lodge 
No.  21,  etc.  v.  Paris,  81  S.  W.  99;  Sanford  v. 
Cobe,  172  S.  W.  584;  Galveston,  etc.  R.  Co. 
v.  Galveston,  186  S.  W.  368.  See  also  Parlin, 
etc.  Co.  V.  Glover,  66  Tex.  Civ.  App.  112,  118 
S.  W.  731. 

?7f(iA.— Burnham  v.  Call,  2  Utah  433. 

Vermont. — McKinstry  v.  Collins,  74  Vt. 
147,  52  Atl.  438;  Powers  v.  Rutland  R.  Co. 
83  Vt.  415,  76  Atl.  110. 

Firflrtnia.— Waller  v.  Ellis,  2  Munf.  88. 
See  also  Com.  v.  Myers,  1  Va.  Cas.  188; 
Furniss  v.  Ellis,  2  Brock  14,  9  Fed.  Cas. 
No.   5162    (construing  Virginia   code). 

In  Bruce  v.  Burr,  67  N.  Y.  237,  in  answer 
to  an  objection  that  a  defense,  in  an  action 
for  a  breach  of  a  contract  for  the  sale  of 
books  alleging  a  breach  of  warranty,  was  in- 
consistent with  a  defense  setting  up  a  re- 
scission of  the  contract  on  account  of  fraud 
and  mistake,  the  court  said:  ''The  code  (sec. 
150)  allows  a  defendant  to  put  in  as  many 
defenses  or  counterclaims  as  he  may  have, 
and  the  objection  of  inconnistency  between 
them  is  not  available."  And  in  Fowler  v. 
Dayenporty  21  Tex.  626,  the  court,  construing 


a  statute  allowing  a  defendant  to  plead  b« 
many  defenses  as  he  may  wish,  said:  *'Our 
statute  provides  'that  the  defendant  in  hia 
answer  may  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  he  shall  think 
necessary  for  his  defense,  and  which  may  be 
pertinent  to  the  cause:  provided  he  shall  file 
them  all  at  the  same  time,  and  in  due  order 
of  pleading.*  (Hart.  Dig.  Art.  688.)  The 
general  and  absolute  right  here  given  to 
plead  'several  matters'  is  unlimited,  if  they 
are  pertinent,  filed  all  at.  the  same  time,  and 
in  the  due  order  of  pleading.  There  is  no 
qualification  or  abridgment  of  this  right  in 
matters  that  are  inconsistent.  Such  a  quali- 
fication would  destroy  the  right."  In  Lay 
V.  Filmore,  75  Miss.  493,  23  So.  184,  which 
was  an  action  on  a  due  bill  the  defend- 
ant pleaded  as  follows:  (1)  The  general  is- 
sue; (2)  payment;  (3)  payment  and  release; 
(4)  want  of  consideration;  (5)  denial  of  in- 
terest in  the  instrument  sued  on  in  the  plain- 
tifiy  and  that  the  amount  due  had  been  paid 
to  the  real  owner  of  the  debt;  and  (6)  notice 
of  set-off.  In  answer  to  the  contention  that 
these  defenses  were  inconsistent  the  court 
said:  ''Under  our  statutes  and  decisions,  in- 
consistent pleas  may  be  filed  together,  and, 
under  section  683,  code  of  1892,  the  pleas 
stricken  out  are  specifically  allowed  to  be 
filed  together.  The  action  of  the  court  in 
striking  out  defendants'  pleas  was  error,  and 
for  this  we  reverse  the  judgment." 

In  lonyi  the  statute  specifically  provides 
that  a  defendant  may  plead  as  many  incon- 
sistent defenses  as  he  wishes,  and  under  this 
statute  the  courts  have  allowed  any  number 
of  defenses  to  be  pleaded,  however  inconaist- 
ent  they  may  be.  Pike  v.  King,  16  la.  49; 
Heinricks  v.  Terrell,  65  la.  25,  21  N.  W  171; 
Cole  V.  Laird,  121  la.  146,  96  N.  W.  744; 
Rudd  V.  Dewey,  121  la.  454,  96  N.  W.  973; 
Bruner  v.  Brotherhood  American  Yeomen,  136 
la.  612,  11  N.  W.  977;  Sturgis  v.  Slocum, 
140  la.  25,  116  N.  W.  128;  Davidson  Bros.  Co. 
V.  Smith,  143  la.  124,  121  N.  W.  503;  Hender- 
son V.  Standard  F.  Ins.  Co.  143  la.  572,  121  N 
W.  714 ;  Shawhan  v.  Prather,  Man.  Unrep.  Cas. 
(La.)  177  ( construing  Iowa  code ) .  And  see 
Parsons  v.  Trowbridge,  reported  in  full,  post, 
this  volume,  at  page  750.  See  also  Grach  v. 
Sater,  6  la.  302.  Thus  in  Rudd  v.  Dewey, 
supra,  it  was  said:  "Any  uncertainty  of  the 
law  in  this  respect,  however,  has  been  definite- 
ly settled  in  this  state  by  code,  section  3620, 
which  is  as  follows:  'Inconsistent  defenses 
may  be  stated  in  the  same  answer  or  reply, 
and  when  a  verification  is  required  it  must 
be  to  the  effect  that  the  party  believes  one  or 
the  other  to  be  true,  but  cannot  determine 
which' — and  is  the  same,  in  substantial  effect, 
as  section  2937,  of  the  Revision  of  1860,  the 
first  provision  on  the  subject  in  our  statutory 
history.     Under   our  code   it  has  uniformly 
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been  held,  in  a  series  of  decisions,  the  first 
of  which  was  rendered  before  there  was  any 
specific  provision  on  the  subject,  that  defend- 
ant might,  in  different  divisions  of  his  an- 
swer, plead  a  general  denial  and  a  confession 
and  avoidance,  and  that  the  effect  of  the  gen- 
eral denial  will  not  be  nullified  by  the  color- 
able confession  necessarily  alleged  in  connec- 
tion with  the  avoidance.  .  .  .  The  theory 
of  the  courts  in  some  states  where  there  is 
no  specific  provision  allowing  inconsistent 
defenses,  that,  as  the  defendant  should  allege 
the  truth,  he  ought  not  to  be  allowed  to  rely 
upon  different  states  of  fact  inconsistent  with 
each  other,  as  against  plaintiff's  claim,  is, 
after  all,  no  more  cogent  than  that  recognized 
by  our  statutory  provision  under  which  he  is 
allowed  to  plead,  and  proceed  to  prove,  so  far 
as  he  can,  allegaticHis  by  way  of  defease  which 
are  absolutely  inconsistent  with  each  other. 
Absurd  as  it  may  seem  at  first  blush  to  allow 
defendant,  charged  with  having  negligently 
broken  a  borrowed  kettle,  to  answer  that  he 
never  borrowed  the  kettle,  that  it  was  broken 
when  he  borrowed  it,  and  that  it  was  sound 
when  returned,  nevertheless,  when  it  is  re- 
flected that  the  controversy  may  be  about  a 
kettle  borrowed  by  defendant's  servant,  as  to 
which  defendant  had  no  knowledge  whatever 
and  that,  the  servant  having  disappeared,  de- 
fendant will  be  entirely  dependent  on  such 
casual  evidence  as  he  may  be  able  to  scrape 
up  in  the  neighborhood,  the  rule  is  not  by 
any  means  unreasonable  or  without  support 
in  public  policy.  The  defendant  may  not 
know  what  set  of  facts  he  will  be  able  to  es- 
tablish. He  is  absolutely  dependent  upon  the 
testimony  of  witnesses  as  to  matters  not  with- 
in his  personal  knowledge,  and  he  ought  not 
to  be  defeated  if  on  the  trial  any  legitimate 
defense  which  he  has  pleaded  is  established 
by  the  evidence.  .  .  .  The  case  before  us 
illustrates  the  policy  of  this  rule,  for  defend- 
ant, in  his  testimony,  absolutely  denied  sexual 
intercourse  with  plaintiff's  wife,  and  also  tes- 
tified as  to  a  proposition  made  by  the  hus- 
band, which,  if  truly  related,  would  have 
justified  defendant  in  believing  that  such 
intercourse  would  not  be  objectionable  to  the 
husband.  Whatever  doubts  the  jury  might 
have  entertained  with  reference  to  the  cred- 
ibility of  this  testimony,  defendant  had  the 
right  to  have  it  considered  by  them,  aa 
judges  of  the  facts." 

In  other  jurisdictions,  however,  the  rule  has 
been  stated  to  be  that  under  a  statute  allow- 
ing a  defendant  to  plead  as  many  defenses 
as  he  may  have,  he  may  set  up  any  number 
of  distinct  defenses,  provided  only  that  they 
are  consistent  with  each  other.  Andrews  v. 
Hensler,  6  Wall.  254,  18  U.  S.  (L.  ed.)  737 
(construing  Louisiana  statute)  ;  Dean  ▼. 
Jackson,  1  Mart.  N.  S.  (La.)  127;  Nagel  v. 
Mignot,  8  Mart.  O.  S.   (La.)   493;  Adams  y. 


Trigg,  37  Mo,  141;  Darrett  v.  Donnelly,  38 
Mo.  494;  Smith  y.  CuUigan,  74  Mo.  389; 
Crowder  v.  Searcy,  103  Mo.  97,  15  S.  W.  346; 
McCord  V.  Doniphan  Branch  R.  Co.  21  Mo. 
App.  92;  South  Milwaukee  Boulevard  Heights 
Co.  V.  Harte,  95  Wis.  692,  70  N.  W.  821. 

In   Minneaotay  though   the   foregoing   rule 
has  been  laid  down    (Booth  v.  Sherwood,  12 
Minn.    426;     Steenerson    v.    Waterbury,    52 
Minn.  211,  53  K.  W.  1146),  the  tendency  is 
steadily  toward  a  very  liberal  interpretation 
of  the  code  and  the  court  will  not  declare  de- 
fenses   inconsistent    where    to    do    so    would 
materially  defeat  the  ends  of  justice.     Thus 
in  McAlpine  v.  Fidelity,  etc.  Co.  (Minn.)  158 
N.  W.  967,  the  Minnesota  rule  was  discussed 
and  announced  as  follows:  "Under  our  deci- 
sions  separate  defenses  must  be  consistent. 
This   is  not  an  express   requirement  of  the 
statute.     It  has  come  about  by  construction. 
It  is  not  a  universal  holding,  nor  where  held 
is  the   principle  uniformly   applied.     .     .     . 
The  objection  upon  the  ground  of  inconsist- 
ency  is   not    favored.     Rees   v.    Storms,   101 
Minn.  381,  112  N.  W.  419.     The  purpose  of 
the  code  system  of  pleading  is  to  get  tlie  par- 
ties to  a  speedy  trial  upon  the  merits.     It 
is  not  to  prevent  the  hearing  of  a  cause  of 
action  or  the  interposition  of  a  defense.    We 
are  not  so  much  concerned  with  the  develop- 
ment of  an  artistic  and  symmetrical  system 
of  pleading  as  we  are  with  having  a  practical 
procedure  which  will  result  in  a  speedy  de- 
termination of  disputes  upon  the  facts.     It 
is  sometimes  said  that  whether  both  defenses 
can  be  true  is  the  test  of  their  consistency. 
An  examination  of  the  cases  shows  that  what- 
ever the  test  defenses  are  not  often  held  in- 
consistent.    Thus  it  is  held  not  inconsistent 
to  deny  a  slander  and  allege  matter  in  miti- 
gation.    Warner  v.  Locker  by,  31  Minn.  421, 
18  N.  W.  146,  821.    Or  to  deny  the  rendition 
of  services  by  the  plaintiff  and  allege  pay- 
ment.    Steenerson   v.   Waterbury,   52   Minn. 
211,  53  N.  W.  1146.     Or  to  deny  the  execu- 
tion of  a  note  and  allege  that  it  was  procured 
by  fraud.    Bank  of  Glencoe  v.  Cain,  89  Minn. 
473,  95  N.  W.  308.    Such  defenses  in  general 
amount  to  a  general  denial  coupled  with  a 
plea  in  confession  and  avoidance.     There  is 
an   inconsistency  in   fact  between   a  general 
denial  and  a  plea  in  confession  and  avoidance; 
but  the   inconsistency  does  not  prevent  the 
interposition  of  both.    When  the  rule  of  con- 
sistency,   technically    applied,    prevents    tlie 
interposition  of  a  fair  defense,  it  must  yield 
to  the  insistent  demand  of  the  law  that  a 
party  be  given  a  hearing  on  all  his  causes  of 
action  and  all  his  defenses.    This  is  the  para- 
mount    consideration.       Substantive     rights 
must  not  be  sacrificed  to  preserve  a  rule  no 
more  important  and  no  better  accredited  than 
the  consistency  rule.     Naturally  enough  the 
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legal  mind  revolts  at  a  rule  of  pleading  which 
requires  a  defendant  to  choose  which  of  two 
honest  defenses  he  will  interpose,  though  both 
cannot  be  true,  and  neither  is  within  his 
knowledge,  at  the  peril  of  losing  all  if  he 
mistakes,  for  when  called  upon  to  elect  he  is 
having  his  final  day  in  court.  We  share  the 
view  of  the  trial  court  that  the  situation  was 
not  one  requiring  an  election  which  it  ex- 
pressed as  follows:  'It  is  true  that  the  two 
defenses  cannot  both  be  true  or  correct;  but 
it  is  also  true  that  the  defendants  do  not 
very  well  know  which  one  may  be  correct; 
and  either  would  be  a  good  defense  if  true. 
.  .  .  It  would  be  an  injustice  to  limit 
them  to  one  when  they  cannot  know  which 
one,  if  either,  is  true.  They  should  have  an 
opportunity  some  time  to  rely  upon  the  other, 
and  we  cannot  have  two  trials  of  the  same 
matter.  Therefore  the  motion  to  elect  should 
be   denied.' " 

The  apparent  conflict  in  the  cases  is  largely 
explained  when  it  is  seen  from  those  cases 
which  define  inconsistent  defenses  just  what 
is  the  character  of  inconsistency  that  is  ob- 
jectionable. Even  in  those  jurisdictions  which 
unqualifiedly  declare  that  inconsistent  de- 
fenses may  be  pleaded  there  are  cases  in  which 
the  distinction  between  the  various  kinds  of 
inconsistency  has  been  recognized  and  applied. 
Thus  in  Daniels  v.  Stock,  21  Colo.  App.  661, 
126  Pac.  281,  283,  it  was  said:  '^Defendant 
asserts  that  the  code  permits  the  pleading  of 
inconsistent  defenses,  no  matter  if  such  de- 
fenses be  so  inconsistent  with  each  other  that 
the  proof  of  one  would  necessarily  disprove 
the  other,  and  defendant  cites  numerous  opin- 
ions from  our  supreme  court  and  court  of  ap- 
peals to  support  his  assertion.  Our  supreme 
court,  it  must  be  conceded,  has  frequently 
categorically  held  that  inconsistent  defenses 
might  be  set  up  in  an  answer.  If  the  writer 
of  this  opinion  were  convinced  that  these 
rulings  were  meant  to,  and,  when  properly 
interpreted  did,  include  defenses  so  contradic- 
tory that  the  proof  of  one  necessarily  dis- 
proved the  other,  he  would  feel  that  the  ques- 
tion was  foreclosed  in  this  state,  so  far  as 
this  court  is  concerned,  since  an  application 
for  a  reconsideration  thereof  could  onlv  be 
properly  addressed  to  the  supreme  court. 
After  a  careful  reading  of  every  opinion  he 
can  discover,  from  both  X)f  the  courts  of  last 
resort  in  this  state,  which  in  any  wise  refer 
to  the  question  of  inconsistent  defenses,  the 
writer  is  disposed  to  think  that  counsel  for 
the  defense,  and  probably  the  profession  gen- 
erally, have  taken  these  opinions  too  literally, 
and  carried  them  beyond  the  point  they  were 
intended  to  cover."  And  see  the  cases  cited  in 
subdivisions  III,  1  and  III.  2  infra,  this  note. 

In  Illinois  a  statute  expressly  permits  a 
defendant  in  an  action  at  law  to  set  up  as 
many  defenses  as  he  may  have  and  this  is 


held  to  permit  the  joinder  of  inoonsistent  de- 
fenses. See  the  Illinois  cases  cited  supra  in 
this  subdivision.  But  in  that  jurisdiction 
separate  equity  procedure  is  maintained  and 
in  equity  defenses  must  be  consistent.  Scan- 
Ian  V.   Scanlan,   134  111.   630,  25  N.  E.  652. 

///.  What  Are  IncfmMstent  Defenses. 

1.  Generally. 

Inconsistency  in  defenses  is  ci  two  kinds: 
first,  inconsistency  by  implication  of  law 
where  there  is  only  a  seeming  and  logical  in- 
consistency, which  arises  merely  from  a  denial 
and  a  plea  of  confession  and  avoidance,  which 
form  of  inconsistency  is  unobjectionable; 
second,  inconsistency  in  fact,  which  arises 
where  the  allegations  contained  in  the  differ- 
ent defenses  are  so  contradictory  that  the 
proof  of  one  defense  will  necessarily  disprove 
the  other.  The  latter  form  of  inconsistencv 
is  generally  held  to  be  objectionable  as  will 
be  seen  from  the  cases  cited  in  the  following 
subdivisions  of  this  note.  Gilmour  v.  Haw- 
lev  Merchandise  Co.  21  Colo.  307,  121  Pm. 
765 ;  Murphy  v.  Russell,  8  Idaho  133,'  67  Pac. 
421;  Smith  v.  Doherty,  109  Ky.  616,  60  S.  W. 
380;  Caruso  v.  Brown.  142  Ky.  76,  133  S.  W. 
948;  Cohn  v.  Lehman,  93  Ma  674,  6  S.  W. 
267;  Pavey  v.  Pavey,  30  Ohio  St.  600;  Bow- 
ers  V.  Good,  62  Wash.  384,  100  Pac.  848; 
South  Milwaukee  Boulevard  Heights  Co.  v. 
Harte,  95  Wis.  595,  70  N.  W.  821.  The  dis- 
tinction and  rule  was  set  out  in  Caruso  v. 
Brown,  supra,  as  follows:  "'Under  the  rule 
now  in  force,  very  great  latitude  is  allowed 
a  defendant  in  the  number  and  character  of 
defenses  he  may  interpose  to  an  action.  For 
the  purpose  of  determining  whether  defenses 
are  inconsistent  or  not,  the  law  divides  them 
into  two  classes:  First,  those  which  are  in- 
consistent and  contradictory  in  point  of  fact; 
second  those  which  are  merely  technically  in- 
consistent by  implication  of  law.  Where  the 
defenses  involve  mere  logical  inconsistencies 
or  inconsistencies  by  implication  of  law.  that 
may  be  pleaded  together ;  but  defenses  contra- 
dictory or  repugnant  in  fact  cannot  be  joined. 
In  other  words,  a  defendant  will  only  be 
required  to  elect  between  defenses  where  the 
facts  stated  in  the  pleadings  are  so  incon- 
sistent that  if  the  truth  oif  one  defense  be 
admitted  it  would  disprove  the  other." 

In  South  Milwaukee  Boulevard  Heights  Qg- 
v.  Harte,  95  Wis.  695,  70  N.  W.  821,  the 
court,  distingtiishing  the  two  kinds  of  incon- 
sistent defenses,  said:  "It  is  well  settled  that 
the  defendant  may  plead  as  many  defenses 
and  counterclaims  as  he  has,  although  they 
may  be  based  on  inconsistent  legal  theories. 
R.  S.  sec.  2667.  .  .  .  This  rule  does  not 
invade  the  general  principle  that  the  truth 
should  be  pleaded,  nor  the  principle  that  aa 
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admission  in  an  answer  will  not  be  affected 
by  a  repugnant  denial  in  anotiier  part  of  the 
same  answer.  Hartwell  ▼.  Pa|^,  14  Wis.  49. 
While  authorities  may  be  found  stating,  in 
general  terms,  that  inconsistent  defenses  can- 
not be  set  up  in  the  same  answer,  examina- 
tion will  show  that  these  are  generally  cases 
where  repugnant  allegations  of  fact  are  con- 
tained in  the  different  defenses,  and  where, 
consequently,- the  proof  of  one  defense  would 
necessarily  disprove  the  other." 

In  Pavey  v.  Pavey,  30  Ohio  St.  600,  in  an- 
swer to  the  contention  that  in  an  action  on 
&  promissory  note  the  defenses  of  non  est 
factum  and  want  of  consideration  were  in- 
consistent, the  court  distinguished  the  two 
kinds  of  inconsistency  as  follows:  "It  is 
claimed  that  want  of  conaideration  can  be 
pleaded  only  by  way  of  confession  and  avoid- 
ance, and  therefore  the  second  defense  is 
necessarily  inconsistent  with  the  first.  But 
the  making  of  the  note  is  not  expressly  ad- 
mitted in  the  second  defense.  It  can  be 
regarded  as  admitted  only  by  implication  of 
law,  as  a  mere  technical  supposition  on  which 
the  defense  proceeds,  and  not  as  an  admission 
in  fact.  .  .  .  Nor  does  the  implied  admis- 
sion include  any  matter  of  fact  on  which  the 
second  defense  is  based.  Under  the  provi- 
sions of  the  code,  it  is  only  necessary  to  state 
the  facts  constituting  a  defense,  and  it  is 
only  such  statement  that  is  to  be  verified  by 
oath.  It  is  neither  essential  to  state,  nor  to 
verify,  what  is  implied  by  law.  The  con- 
fession, implied  in  the  second  defense,  of 
the  truth  of  the  petition  does  not,  then, 
come  within  the  only  limitation  of  the  code 
against  joining  even  inconsistent  defenses  in 
the  same  answer." 

In  Gilmour  v.  Hawley  Merchandise  Co.  21 
Colo.  307,  121  Pac.  765,  it  was  said:  "We 
know-  of  no  authorities  that  deny  a  defendant 
the  right  to  plead  defenses  which  are  rendered 
inconsistent  by  implication  of  law  solely.  It 
is  true  that  the  plea  of  the  statute  of  limita- 
tions is  in  confession  and  ayoidance,  and,  by 
implication  of  law,  admits  the  original  in- 
debtedn^s;  but  such  a  plea  is  not  so  incon- 
sistent with  a  general  denial  of  liability  as 
that  the  proof  of  the  one  necessarily  dis- 
proves the  other." 

2.  Test  of  Inconsistency  in  Fact. 

The  true  test  of  the  inconsistency  of  de- 
fenses which  is  prohibited  under  the  various 
statutes  allowing  a  defendant  to  plead  as 
many  defenses  as  he  may  have,  as  well  as 
under  the  common  law  as  modified  by  the 
statute  of  Anne,  may  be  said  to  be  that  de- 
fenses  are  inconsistent  when  both  cannot  be 
true,  and  the  proof  of  one  necessarily  proves 
the  falsity  of  the  other. 

C<Uifomia.— Bell  v.  Brown,  22  Cal.  671. 


Colorado. — OiUnour  y.  Hawley  Merchandise 
Go.  21  Colo.  307,  121  Pac.  765. 

Ftori(ia.-^Bames  v.  Scott,  29  Fla.  285,  11 
So.  48. 

Idaho.— MuT^hy  v.  Russell,  8  Idaho  133,  67 
Pac.  421;  Harsbarger  v.  Ebey,  reported  in 
full,  post,  this  volume,  at  page  703. 

Indiamou — Springfield  Nat.  Bank  v.  Hart, 
8  Ind.  App.  19,  35  N.  £.  302. 

K(m9a9. — Shed  v.  Augustine,  14  Kan.  282; 
Bird,  etc.  Map  Co,  v.  Jones,  27  Kan.  177 ;  De 
Lisaa  v.  Fuller  Coal,  etc.  Co.  59  Kan.  319,  52 
Pac.  886. 

Kentucky. — Smith  v.  Doherty,  109  Ky.  616, 
60  S.  W.  380,  22  Ky.  L.  Rep.  1238;  Jones  v. 
Whitaker,  141  Ky.  484,  133  S.  W.  223;  Caruso 
V.  Brown,  142  Ky.  76,  133  S.  W.  948. 

Louisiana. — ^Mylee  v.  Miller,  4  Mart.  N.  S. 
492. 

Minnesota. — Gammon  y.  Can  field,  42  Minn. 
368,  44  N.  W.  126. 

Miasowri. — Cohn  v.  Lehman,  93  Mo.  574..  6 
S.  W.  267;  Lampel  Land,  etc.  Co.  v.  Spelling, 
236  Mo.  33,  139  S.  W.  345;  Sheehan,  etc. 
Transp.  Co.  y.  Sims,  36  Mo.  App.  224;  Atter- 
bury  v.  Hendricks,  127  Mo.  App.  47,  106  S. 
W.  Ill;  People's  Sav.  Bank  v.  Hoppe,  132  Mo. 
.  App.  449,  111  S.  W.  1190. 

Montcma. — Johnson  v.  Butte,  etc.  Copper 
Co.  41  Mont.  158,  108  Pac.  1057,  48  L.R.A. 
(N.S.)  938;  O'DonneU  v.  Butte,  44  Mont. 
97,  119  Pac.  281. 

Nehraaka. — Blodgett  y.  McMurtry,  39  Neb. 
210,  57  N.  W.  885;  Home  F.  Ins.  Co.  v.  Deck- 
er, 55  Neb.  346,  75  N.  W.  841 ;  Cate  v.  Hutch- 
inson, 68  Neb.  232,  78  N.  W.  500;  Maier  v. 
Romatzki,  95  Neb.  76,  144  N.  W.  1036. 

Nevada. — Clarke  v.  Lyon  County,  7  Nev. 
75. 

New  York. — Mclntire  v.  Wiegand,  24  Abb. 
N.  Cas.  312,  10  N.  Y.  S.  3;  Hollenbeck  v. 
Clow,  9  How.  Pr.  289;  Breunich  v.  Weselman, 
100  N.  Y.  609,  2  N.  E.  385. 

Ohio. — Citizens'  Bank  v.  Closson,  29  Ohio 
St.  78;  Pavey  v.  Pavey,  30  Ohio  St.  600; 
Phoenix  Ins.  Co.  y.  Carnahan,  63  Ohio  St.  258, 
68  N.  E.  805. 

Oregon. — Moore  v.  Willamette  Transp.  etc. 
Co.  7  Ore.  355;  McDonald  v.  American  Mortg. 
Co.  17  Ore.  626,  21  Pac.  883;  Fleishman  v. 
Meyer,  46  Ore.  267,  80  Pac.  209;  Peters,  etc. 
Furniture  Co.  v.  Queen  City  F.  Ins.  Co.  63 
Ore.  382,  126  Pac.  1006.  And  see  the  reported 
case. 

South  Dakota. — Lawrence  v.  Peck,  3  S.  D. 
645,  64  N.  W.  808. 

CTfoA.— Burnham  y.  Call,  2  Utah  433. 
Washington. — Seattle  National  Bank  y. 
Carter,  13  Wash.  281,  43  Pac.  331,  48  L.R.A. 
177;  Lamberton  y.  Shannon,  13  Wash.  404, 
43  Pac.  336;  Bowers  v.  Good,  62  Wash.  384, 
100  Pac.  848;  Hart-Parr  Co.  v.  Keeth,  62 
Wash.  464,  Ann.  Oas.  1912D  243,  114  Pac. 
;L69. 
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Wiscongiik. — Soutk  Milwaukee  Boulevard 
Heights  Co.  ▼.  Harte,  96  Wifi.  592,  70  N.  W. 
821;  Kerslake  ▼.  Mclnnra,  113  Wit.  669,  89 
N.  W.  895. 

Wyoming. — Lake  Shore,  etc.  Southern  R. 
Co.  V.  Warren,  3  Wyo.  134,  6  Pac.  724. 

The  test  of  inconsistency  in  fact  which  will 
render  a  pleading  unobjectionable  under  the 
reformed  procedure  was  stated  in  Pavey  v. 
Pavey,  30  Ohio  St.  600,  as  follows:  "Tlie 
code  provides  that  the  defendant  may  set 
forth  in  his  answer  as  many  grounds  of  de- 
fense as  he  may  have.  This  privilege  has  no 
limitation  except  what  is  implied  in  the  pro- 
vision requiring  pleadings  to  be  verified  by 
oath.     .     .  Since,  then,  the  right  of  the 

defendant  to  plead  any  number  of  defenses 
in  the  same  answer  is  limited  only  by  the 
necessity  of  their  being  verified  by  oath,  it 
follows  that  those  may  be  joined  which  can 
be  verified  by  oath  without  swearing  falsely. 
The  true  rule,  then,  would  seem  to  be,  that 
the  defendant  can  be  required  to  elect  between 
defenses  only  where  the  facts  stated  therein 
are  so  inconsistent,  that  if  the  truth  of  one 
defense  be  admitted  it  will  disprove  the 
other." 

In  O'Donnell  v.  Butte,  44  Mont.  97,  119 
Pac.  281,  it  was  said:  "An  allegation  in  an 
answer  that  a  fact  stated  in  the  complaint 
as  true  is  true,  or  the  affirmative  statement 
in  the  answer  of  a  fact  which  is  likewise 
pleaded  in  the  complaint,  is  an  admission  of 
the  truth  of  the  allegation  of  the  complaint, 
and  proof  is  not  necessary.  If  it  be  said  that 
this  determination  practically  denies  to  a 
defendant  the  right  to  interpose  inconsistent 
defenses,  our  reply  is  that  the  defendant  does 
not  have  such  right  unqualifiedly.  The  rule 
is  established  in  this  state  that  'the  defendant 
may  plead  inconsistent  defenses,  provided 
they  are  not  so  incompatible  as  necessarily 
to  render  one  or  the  other  absolutely  false.' " 

In  Lake  Shore,  etc.  Southern  R.  Co.  v. 
Warren,  3  Wyo.  134,  6  Pac.  724,  the  rule  was 
stated  as  follows:  ''In  addition  to  giving  the 
defendant  the  right  to  plead  'as  many  several 
defenses  as  he  may  have,*  our  statute  provides 
that  pleadings  'shall  be  liberally  construed, 
with  the  view  to  substantial  justice  between 
the  parties.'  It  seems  to  me  that  the  right 
thus  secured  to  the  defendant  is  a  substantial 
one — the  right  to  set  forth  every  defense 
which  in  fact  exists,  without  reference  to 
technical  conclusions  or  implications  of  law 
which  might  be  drawn  or  might  arise  from 
some  of  those  defenses;  that  he  has  the  right 
to  plead  any  number  of  defenses  which  are 
not  inconsistent  in  fact;  and  that  in  deter- 
mining this  right  two  statements  should 
never  be  held  inconsistent  if  both  may  be 
true." 

In  Gammon  v.  Ganfield,  42  Minn.  368,  44 
N.  W.  125,  in  answer  to  the  objection  that 


defenses  were  inconsistent  the  court  said: 
"It  may  be  that,  if  one  of  the  defenses  were 
established,  the  other  would  be  entirely  un- 
necessary. But  that  is  not  a  test  of  consist- 
ency in  two  defenses.  The  test  is,  may  they 
both  be  true  ?  It  is  only  where,  if  one  be  true, 
the  other  must  be  false,  that  there  is  an  in- 
consistency." 

In  Hollenbeek  v.  Clow,  9  How.  Pr.  (N.  Y.) 
289,  the  rule  was  stated  as  follows:     "Under 
the    former    practice,    the    defendant    might 
plead  as  many  separate  matters  as  he  should 
think  necessary  to  his  defense,  subject  to  the 
power  of  the  court  to  compel  him  to  elect  by 
which  plea  he  would  abide  in  cases  where  he 
should   plead   inconsistent  pleas.      (2   R.  S. 
352;  Graham's  Pr.  244.)     But  the  code  con- 
tains, in  terras,  no  such  restriction  upon  the 
right  of  the  defendant  to  interpose  different 
defenses.    It  declares  that  the  defendant  may 
set  forth  by  answer  as  many  defenses  as  he 
may  have.     When,   therefore,  the   court  as- 
sumes to  compel  the  defendant  to  elect  be- 
tween inconsistent  defenses,  it  must  do  so  on 
the  ground  that  from"  the  very  nature  of  the 
case  it  is  impossible  that  the  defendant  can 
have  two  such  defenses.    But  as  I  understand 
the   theory   of   pleading  defenses   under  the 
code,  a  defendant  should  never  be  required  to 
elect  between  a  denial  of  a  material  allega- 
tion in  the  complaint,  authorized  by  the  first 
subdivision   of   the    149th   section,   and  new 
matter  constituting  a  defense  under  the  sec- 
ond subdivision  of  the  same  section.     I  sup- 
pose a  defendant  should  never  be  required  to 
admit  allegations  in  the  complaint,  which  he 
might  otherwise  be  able  to  deny,  as  the  con- 
dition upon  which  he  is  to  be  permitted  to 
set  up  affirmative  matters  of  defense.    It  may 
be,  tliat  the  plaintiff  will  be  able  to  prove  his 
allegations,  even  when  the  defendant  might 
honestly  deny  their  truth.    In  such  a  case,  lie 
ought  not  to  be  compelled  to  forego  any  other 
defense  he  may  have,  as  the  price  of  such  de- 
nial.   If,  as  in  Roe  v.  Rogers,  8  How.  356,  the 
defendant  can  deny  the  alleged  assault  and 
batterv  and  false  imprisonment,  I  think  be 
ought  to  be  permitted  to  do  so,  and  yet  not 
be  deprived  of  the  right  to  avail  himself  of  a 
justification,  if  he  have  one.     Indeed,  such 
defenses  are  not  necessarily  inconsistent.    If, 
for  example,  the  alleged  assault,  etc.,  consist- 
ed of  an  arrest,  then  the  justification,  show- 
ing that  the  arrest  was  lawful,  may  also  be 
regarded  as  disproving  the  allegations  of  the 
complaint.     I  am  of  opinion  that  the  power 
of  the  court  to  require  a  defendant  to  elect 
between  defenses  alleged   to   be   inconsistent 
should  be  limited  to  cases  where  the  several 
defenses  contain  matters  so  inconsistent  that 
the  pro6f  of   one  defense  would  necessarily 
disprove  the  other.     It  might  well  be  said 
that  the  defendant  could  not  have  two  such 
defenses." 
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In  Burnham  v.  Call,  2  Utah  433,  an  action 
for  trespass  on  real  estate,  the  court  applied 
the  rule  that  defenses  are  inconsistent  only 
when  they  are  necessarily  contradictory  when 
sworn  to,  saying:  "The  answer,  in  express 
terms,  denies  that  respondents  either  owned 
the  property  or  were  ever  entitled  to  the 
possession,  or  were  ever  in  posession  of  the 
said  premises  or  any  part  thereof,  prior  to 
the  10th  July,  1876.  But  in  the  new  matter 
set  up  in  the  answer,  the  appellants  allege 
possession  in  themselves  and  those  under 
whom  they  claim  ever  since  1840,  and  that 
whilst  appellants  were  so  in  possession,  to 
wit,  on  the  3d  day  of  July  1876,  the  respond- 
ents, against  the  will  of  the  appellants  en- 
tered upon  the  land  and  commenced  to  cut 
hay,  and  that  said  possession,  'so  wrongfully 
taken'  by  respondents,  was  the  only  posses- 
sion respondents  ever  had  prior  to  the  10th 
July,  1876.  A  defendant  has  a  right  to  plead 
as  many  defenses  as  he  may  have  if,  when 
the  answer  is  sworn  to,  they  be  not  contradic- 
tory. The  denials  and  t^e  new  matters  here 
can  stand  together.  If  they  be  even  incon- 
sistent, the  incon«istency  is  inferential  and 
remote." 

The  subject  of  inconsistent  defenses  was 
fully  reviewed  in  the  leading  case  of  Seattle 
Nat.  Bank  v.  Carter,  13  Wash.  281,  43  Pac. 
331,  48  L.K.A.  177,  wherein  it  was  said: 
*'On  this  subject  of  inconsistent  defenses  there 
have  been  many  conflicting  decisions,  but  we 
think  their  origin  has  been  in  a  misunder- 
standing of  the  cases  cited  and  relied  upon 
as  sustaining  the  doctrine  that  inconsistent 
defenses  under  the  reformed  practice  of  plead- 
ing could  be  maintained ;  and,  secondly,  a 
loose  discussion  and  misapprehension  of  what 
inconsistent  pleadings  really  are.  The  idea 
that  inconsistent  defenses  to  the  extent  of 
being  false  defenses  could  be  tolerated  under 
the  code  has  received  a  stimulus  from  the 
announcement  of  Mr.  Poroeroy,  in  his  excel- 
lent work  on  Remedies  and  Kemedial  Rights, 
sec.  722,  that:  'Assuming  that  the  defenses 
are  utterly  inconsistent,  the  rule  is  estab- 
lished by  an  overwhelming  weight  of  judicial 
authority,  that,  unless  expressly  prohibited 
by  the  statute,  they  may  still  be  united  in  one 
answer.  It  follows  that  the  defendant  cannot 
be  compelled  to  elect  between  such  defenses, 
nor  can  evidence  in  favor  of  either  be  excluded 
at  the  trial  on  the  ground  of  the  inconsist- 
ency.' This  announcement  is  attempted  to  be 
fortified  by  the  citation  of  a  large  number  of 
authorities.  It  was  insisted  by  counsel  for 
the  respondent  that  an  investigation  of  these 
authorities  would  show  conclusively  that  they 
do  not  bear  out  the  statement  made  by  the 
author,  and  for  the  purpose  of  obtaining  all 
the  light  possible  on  this  question  we  have 
carefully  examined  the  cases  cited  and  are 
forced  to  the  conclusion  that  the  learned  au- 


thor was  unwarranted  in  making  the  asser- 
tion that  the  rule  he  announced  was  estab- 
lished by  an  overwhelming  weight  of  judicial 
authority  or  any  weight  of  authority  at  all, 
under  the  code  practice.''  After  reviewing  in 
detail  all  the  cases  cited  by  Pomeroy,  the 
court  said  further:  *'In  none  of  the  cases  ex- 
amined has  it  been  held  that  an  affirmative 
allegation  by  the  defendant  of  a  fauct  which, 
if  true,  would  necessarily  compel  the  conclu- 
sion that  some  other  fact  which  had  been 
pleaded  in  the  same  answer  was  false,  can  be 
sustained,,  and  while  much  loose  talk  has  been 
indulged  in  by  the  courts  concerning  the 
pleading  of  inconsistent  defenses,  when  the 
facts  involved  in  the  cases  are  scrutinized  it 
can  easily  be  ascertained  that  the  courts  have 
never  announced  the  rule  established  under 
the  code  pleading  where  the  answer  has  to  be 
verified  by  oath,  that  the  pleader  will  be  al- 
lowed to  compel  the  plaintiff  to  enter  upon 
the  investigation  of  a  state  of  facts  which, 
if  admitted  to  be  true,  would  subject  the  de- 
fendant to  the  penalties  of  perjury.  .  .  . 
In  conclusion,  this  much  at  least  must  be  de- 
manded, that,  however  diversified  the  answers 
may  be,  they  must  all  contain  the  essential 
element  of  truth,  and  if  the  admission  of  the 
truth  of  one  answer  necessarily  proves  the 
falsity  of  another,  they  cannot  be  allowed  to 
stand,  and  the  plaintiff  will  not  be  compelled 
to  sustain  the  truth  of  an  allegation  the 
truthfulness  of  which  is  asserted  by  the  de- 
fendant." 

It  has  been  held  that  the  rule  is  not  changed 
by  the  subsequent  amendment  of  a  statute 
providing  that  ''the  several  defenses  must  be 
consistent  with  each  other,"  Lichtenstein 
V.  Hudepohl  Brewing  Co.  31  Ohio  Cir.  Rep. 
204,  wherein  it  was  said:  '*The  word  'con- 
sistent' as  used  in  the  statute  refers  to  the 
facts  constituting  the  several  defenses  which 
are  averred  to  be  true,  and  not  to  such  as  are 
implied  by  law  or  supposed  by  the  pleader, 
and  requires  only  that  they  should  be  stated 
in  such  form  that  the  answer  can  be  sworn 
to  without  falsehood  and  in  good  faith.' 


a 


3.  Dra'ENSBS  IN  Pabuculab  AcrriONS. 

a.  Action  Orowing  Out  of  Contract  Oeneralli^, 

Applying  the  rule  that  defenses  are  not 
inconsistent  unless  the  proof  of  one  necessa- 
rily disproves  the  other,  it  was  held  in  Cos 
V.  Bishop,  55  Mo.  App.  1 35,  that  a  defense  of 
non  est  factum  in  an  action  to  recover  money 
under  a  construction  contract  w^as  not  so  in- 
consistent with  a  defense  that  the  plaintiff 
had  not  done  the  work  under  the  contract,  as 
to  preclude  their  being  joined  in  the  same 
answer,  as  both  might  be  true. 

In  an  action  to  recover  money  claimed  to 
be  due  on  a  contract  t'elative  to  herding  cer- 
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tain  sheep,  pleas  of  the  general  denial,  pay- 
ment, settlement,  and  arbitration  and  pay- 
ment of  the  award,  were  held  not  to  be  so 
inconsistent  as  to  prevent  their  being  joined. 
8nodgrass  v.  Andross,  19  Ore.  236,  23  Pac. 
969. 

Nor  is  a  def^ise,  in  an  action  on  a  con- 
struction contract,  admitting  the  contract  and 
denying  performance  on  the  part  of  the  plain- 
tiff, inconsistent  with  the  further  defense 
that  the  plaintiff  had  rescinded  the  contract 
and  elected  to  receive  full  compensation  under 
a  quantum  meruit  for  the  actual  amount  of 
work  done.  Williams  v.  Wright,  68  Wash. 
341,  123  Pac.  446. 

In  Lee  y.  Dodd,  20  Mo.  App.  271,  it  was 
held  that  a  defendant  might,  in  an  action  on 
a  contract,  plead  its  illegality  and  at  the 
same  time  allege  performance,  provided  the 
defendant  claimed  no  rights  under  the  con- 
tract against  the  plaintiff,  the  court  saying 
that  both  of  the  defenses  pleaded  miglit  be 
'   true. 

In  an  action  for  the  breach  of  a  contract 
for  cutting  and  clearing  timber  from  land 
it  was  held  that  a  defense  admitting  the  con- 
tract and  alleging  performance  was  not  neces- 
sarily inconsistent  with  the  defense  that  the 
plaintiff  had  prevented  the  complete  perform- 
ance of  the  contract.  Brown  v.  Porter,  7 
Wash.  327,  34  Pac.  1105. 

In  an  action  to  recover  on  a  contract  of 
subscription  to  corporate  stock  it  was  held 
that  a  general  denial  of  the  contract  was  not 
inconsistent  with  the  further  defense  that 
whatever  contract,  if  any,  had  been  made  be- 
tween the  parties  was  subsequently  rescinded 
by  mutual  agreement.  Palais  I>u  Costume 
Co.  V.  Beach,  144  Mo.  App.  456,  129  S.  W. 
270. 

In  an  action  for  money  claimed  to  be  due 
under  a  contract  it  was  held  that  a  general 
denial  was  not  inconsistent  with  a  plea  of 
prescription,  the  court  saying:  "We  are  of 
opinion  that  the  two  pleas  are  not  inconsistent 
with  each  other.  The  general  denial  puts  at 
issue  the  right  of  the  party  to  recover;  and 
the  plea  of  prescription  is  founded,  not  ex- 
clusively on  a  presumed  release  and  payment, 
but  in  some  measure  from  public  policy,  upon 
the  negligence  of  the  party  to  prosecute  his 
right:  Interest  reipuhlicae  ut  finis  sit  litium. 
The  plea,  therefore,  of  the  general  denial,  and 
the  plea  of  prescription,  may,  in  our  opin- 
ion, well  stand  together.''  Ingram  v.  Croft, 
7  La.  82. 

In  an  action  for  damages  for  delay  in  the 
transportation  of  live  stock  it  was  held  that 
the  defendant  might  plead  a  general  denial 
and  allege  a  failure  to  give  the  stipulated 
notice  before  unloading  as  a  condition  prece- 
dent to  the  right  to  sue,  as  both  defenses 
might  be  true.  Aull  v.  Missouri  Pac.  R.  Co. 
136  Mo.  App.  291,  116  S.  W.  1122. 


In  an  action  to  recover  rent  for  the  use 
of  certain  machinery  wherein  the  defendant 
alleged  that  there  was  no  legal  or  valid  con- 
sideration for  the  lease,  and  for  a  second  de- 
fense alleged  that  by  the  terms  of  the  lease 
he  was  entitled  to  an  accounting  by  reason  of 
certain  unwarranted  actions  on  the  part  of 
the  lessor,  and  further  set  up  a  counterclaim 
for  damages  because  of  the  lessor's  violation 
of  the  lease,  it  was  held  that  the  defenses  were 
not  inconsistent.  The  court  said:  "Admit 
the  truth  of  the  all^ations  of  the  first  de- 
fense— that  the  object  and  purpose  of  the 
lease  was  unlawful,  against  public  policy; 
that  plaintiff  by  its  breach  of  the  stipulations 
of  said  lease,  prevented  the  carrying  out  of 
said  unlawful  object  and  purpose — it  does 
not  disprove  the  allegations  either  of  the 
second  defense,  or  of  the  cross-petition.  The 
first  may  be  true,  and  yet  the  stipulations  of 
the  lease — though  founded  upon  an  unlawful 
consideration — may  be  as  set  forth  in  the 
second  defense  and  cross-petition.  There  is 
nothing  in  the  pleading  to  prevent  its  verifi- 
cation. All  of  the  allegations  may  be  verified 
without  swearing  falsely.  The  counterclaim 
set  up  in  the  cross-petition  is  founded  upon 
the  breach  of  the  stipulations  of  the  lease 
set  up  in  the  first  defense.  The  section  of  the 
code  providing  for  the  joinder  of  defenses  in 
one  answer  applies  equally  to  a  counterclaim." 
Hooven,  etc.  Co.  v.  National  Cordage  Co.  11 
Ohio  Dec.  (Reprint)  434,  27  Cine.  L.  Bull. 
18,  affirmed  in  3  Ohio  Cir.  Dec.  613. 

In  Parsons  v.  Trowbridge,  reported  in  full, 
post,  this  volume,  at  page  750,  it  was  held 
that  an  objection  to  the  defenses  of  denial  of 
contract,  postponement  of  performance,  and 
mitigation  of  damages,  as  inconsistent,  was 
not  tenable,  since  under  the  law  of  Iowa  the 
defenses  might  be  joined. 

But  in  an  action  on  account  it  has  been 
held  that  a  defense  averring  that  the  account 
had  been  settled  by  agreed  arbitration  was  in- 
consistent with  a  defense  setting  up  a  counter- 
claim. Ferguson  v.  Prince,  2  Kan.  App.  7, 
41  Pac.  988. 

Defenses  to  an  action  on  account,  setting 
up  the  statute  of  limitations  and  claiming  a 
balance  due  on  the  same  account,  were  held 
to  be  inconsistent  in  Auld  v.  Butcher,  2  Kan. 
136,  wherein  the  court  said:  "The  one  would 
have  been  in  irreconcilable  antagonism  with 
the  other.  By  one  answer  he  sets  up  a  part- 
nership account  upon  which  he  alleges  there 
is  a  large  balance  due  to  him.  and  prays  the 
court  to  take  an  account  of  the  partnership 
business  and  give  him  a  judgment  for  the 
balance  in  his  favor.  By  the  other  he  de- 
clares in  the  same  breath,  that  the  whole 
partnership  account  is  barred  by  the  statute 
of  limitations,  and  no  judgment  can  be  ren- 
dered on  it.  In  such  case  the  court,  on  mo- 
tion,  would   compel   the   defendant   to   elect 


SUSZNIK  y.  ALGER  L0GGI1V6  CO. 

76  Oregon  189. 


717 


which  answer  he  would  etand  upon,  and  strike 
the  other  from  the  record." 

Where,  in  a  repiy  to  an  answer  alleging  a 
contract  whereby  plaintiflT  agreed  to  take  his 
pay  in  certain  articles,  the  plaintiff  denied 
the  contract  because  it  was  incorrect,  and 
because  he  had  not  sufficient  knowledge  there- 
of to  form  a  belief,  the  court  holding  the 
denials  to  be  inconsistent  said:  ''There  is  in 
this  an  apparent  inconsistency,  to  say  the 
least  of  it.  The  plaintiff  first  denies  that  the 
contract  is  as  stated  in  the  answer  in  positive 
terms,  and  then  says  that  he  has  not  suffi- 
cient knowledge  or  information  to  form  a 
belief  as  to  what  he  has  thus  denied.  The 
reason  last  assigned  certainly  overrules  the 
first;  for  when  a  man  alleges  that  he  knows 
nothing  about  the  matter,  his  positive  as- 
sertion, in  reference  to  what  it  was  or  was 
not,  must  go  for  nothing."  Lewis  v.  Acker, 
11  How.   Pr.    (N.  Y.)    163. 

b.  Action  Growing  Out  of  Contract  of  Insur- 

a/noe. 

In  an  action  on  a  beneficiary  certificate 
wherein  the  defendant  pleaded  a  suspension 
for  nonpayment  of  an  assessment  together 
with  a  suspension  for  the  nonpayment  of  cer- 
tain dues,  the  court  declaring  that  both  might 
be  true  said:  '*Th€  test  of  consistency  in 
two  defenses  is,  can  the  facts  pleaded  in  both 
be  true?  If  so,  then  although,  either  being 
proved,  proof  of  the  other  may  be  unnecessary, 
they  are  not  inconsistent.  As  the  two  sus- 
pensions alleged  in  the  answer  were  at  differ- 
ent times,  for  different  causes,  affected  in 
different  ways,  and  having  different  conse- 
quences, the  last  in  point  of  time  being  more 
comprehensive  than  the  other,  and  as,  not- 
withstanding the  earlier,  the  defendant  might 
have  made  the  later  suspension,  they  were 
not  inconsistent."  Backdahl  v.  Grand  Lodge, 
etc  46  Minn.  61,  48  N.  W.  4.54. 

And  so  a  defense  of  forfeiture  for  the  non- 
payment of  dues  has  been  held  to  be  consistent 
with  the  defense  that  the  beneficiary  had 
failed  to  make  proof  of  death  within  the  time 
required  in  the  policy.  Boren  v.  Brother- 
hood Railroad  Trainmen,  145  Mo.  App.  186, 
129  S.  W.  491.  In  Hill  v.  Groesbeck,  29  Colo. 
161,  67  Pac.  167,  it  was  said:  **In  two 
separate  defenses  the  defendant  alleged  that 
she  had  a  vested  interest  in  the  policy  by 
virtue  of  an  antenuptial  agreement  and  a  gift 
inter  vivos.  The  plaintiff  says  that  these  de- 
fenses  are  inconsistent,  and  that  proof  of  one 
disproves  the  other.  This  does  not  neces- 
sarily follow.  Yet  under  the  code,  inconsist- 
ent defenses  are  allowed.  It  often  happens 
that  a  party  has  a  good  cause  of  action  or  a 
defense,  but  is  uncertain  as  to  whether  the 
proof  will  establish  it  in  one  form  or  another, 
and  so,  either  in  separate  causes  of  action  in 


his  complaint^  or  in  different  defenses  of  the 
answer,  he  sets  forth  in  varying  forms,  the 
facts  constituting  the  same.  So  here  the 
defendant  relied  upon  the  same  facte  to  estab- 
lish the  separate  defenses,  and  the  proof  of 
one  did  not  negative  the  other." 

Likewise,  in  an  action  on  a  benefit  certifi- 
cate a  reply  to  the  claim  of  a  third  party  as 
beneficiary  under  an  instrument  alleged  to 
have  been  executed  by  the  insured,  that  the 
insured  did  not  execute  the  instrument,  was 
held  to  be  consistent  with  the  further  defense, 
that  if  he  did  he  was  of  unsound  mind  at  the 
time.  Blood  v.  Sovereign  Camp  Woodmen  of 
World,  140  Mo.  App.  526,  120  S.  W.  700.  In 
Phoenix  Ins.  Co.  v.  Carnahan,  63  Ohio  St.  258, 
68  N.  E.  805,  it  was  held  that  there  was  no 
inconsistency  or  implied  falsehood  in  an  in- 
surer alleging  that  the  defendant  believed 
that  the  insured  set  fire  to  his  store,  or  that 
he  violated  the  conditions  of  the  policy  as  to 
the  storage  of  kerosene,  and  at  the  same  time 
and  in  the  same  answer  alleging  that  the 
insured  neglected  or  refused  to  arbitrate  as 
to  the  amount  of  the  loss  as  stipulated  in 
the  policy. 

In  Farmers'  Ins.  Co.  v.  Frick,  29  Ohio  St. 
466,  a  defense  alleging  a  failure  to  furnish 
proofs  of  loss  as  required  by  the  terms  of 
the  policy  was  held  not  to  be  inconsistent 
with  other  defenses.  And  in  Home  F.  Ins.  Co. 
V.  Decker,  55  Neb.  346,  75  N.  W.  841,  it  was 
said  of  the  defenses  of  failure  to  furnish 
proofs  of  loss  and  an  averment  that  the  in- 
sured set  fire  to  his  own  property:  "It  is 
first  argued  that  the  court  erred  in  forcing 
the '  defendant  to  an  election  of  defenses  be- 
cause the  defenses  pleaded  were  not  inconsist- 
ent. We  entirely  agree  with  counsel  that 
the  several  grounds  of  defense  stated  in  the 
answer  were  not  inconsistent.  The  proof 
of  one  would  have  no  tendency  whatever  to 
disprove  either  of  the  others.  A  defendant 
may,  under  our  system  of  pleading,  allege  as 
many  grounds  of  defense  as  he  may  have, 
subject  only  to  the  condition,  implied  from 
the  requirement  in  regard  to  verification,  that 
such  defenses  shall  not  be  so  repugnant  that 
if  one  be  true  the  other  must  be  false." 

But  it  has  been  held  that  a  defense  deny- 
ing that  the  policy  was  in  force  at  the  time 
of  the  loss  because  of  a  breach  of  the  con- 
ditions therein  by  the  insured  is  inconsistent 
with  the  further  plea  that  the  beneficiary 
failed  to  give  the  required  notice  and  proof 
of  claim  as  stipulated  in  the  policy.  Omaha 
F.  Ins.  Co.  V.  Dierks,  43  Neb.  473,  61  N.  W. 
740;  Western  Travelers*  Ace.  Assoc,  v.  Tom- 
son,  72  Neb.  661,  101  N.  W.  341,  105  N.  W. 
293  {r^^eraed  on  rehearing  72  Neb.  674,  103 
N.  W.  695  on  other  grounds)  ;  Hilmcr  v. 
Western  Travelers*  Ace.  Assoc.  86  Neb.  285, 
125  N.  W.  .535,  27  L.R.A.(N.S.)  319.  In 
Omaha  F.  Ins.  Co.  v.  Dierks,  supra,  it  was 
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said:  'The  insurance  company  resisted  the 
payment  of  this  loss,  both  by  its  pleading  and 
evidence,  on  the  ground  that  the  insured 
property  at  the  time  of  its  destruction  by  fire 
was  incumbered  by  a  mortgage,  and  that 
therefore  the  policy  at  the  time  of  the  fire 
was  not  in  force.  This  defense  set  up  in 
the  answer  of  the  insurance  company  was,  in 
efifect,  a  plea  of  confession  and  avoidance.  It 
in  effect  admitted  the  execution  and  delivery 
of  the  policy,  the  receipt  of  the  premium,  the 
destruction  of  the  insured  property  by  fire, 
and  the  receipt  by  it  of  notice  of  the  fire. 
This  defense  that  the  policy  was  not  in  force 
at  the  time  the  loss  occurred  is  utterly  in- 
consistent with  the  defense  of  want  of  notice 
of  the  loss.**  And  in  Peters,  etc.  Furniture 
Co.  V.  Queen  City  F.  Ins.  Co.  63  Ore.  382, 
126  Pac.  1005,  it  was  said:  "The  defense 
that  the  policy  of  insurance  in  question  was 
not  issued  and  never  became  a  binding  con* 
tract,  and  another  defense,  that  it  is  a 
binding  contract  and  contains  provisions 
by  virtue  of  which  defendant's  liability  is 
reduced  in  amount,  or  by  virtue  of  which 
plaintiff  agreed  to  do  something  which  he 
has  not  done,  are  inconsistent.  Both  cannot 
be  true.  The  proof  of  one  necessarily  dis- 
proves the  other.  It  is  manifest  upon  tlie 
face  of  the  answer  in  this  case  that  defendant 
did  not  have  both  of  these  defenses,  and 
therefore  the  statute  which  only  authorizes 
the  pleading  of  all  dpfen.ses  which  the  de- 
fendant has  does  not  authorize  these  two 
defenses." 

Likewise,  where  the  defendant  in  an  action 
on  an  accident  insurance  policy  expressly 
admitted  the  death  of  the  insured  to  have 
been  caused  by  an  accidental  cutting  it  was 
held  that  he  could  not  join  a  defense  that 
there  were  no  visible  marks  of  the  accident 
on  the  body  of  the  insured.  The  court  said: 
"Tlie  plea  that  there  were  no  visible  marks 
of  the  accident  on  the  body  of  the  deceased  is 
repugnant  to  other  parts  of  the  answer.  The 
answer  expressly  admits  that  on  November 
21,  1888,  the  date  alleged  in  the  petition,  the 
deceased  'accidentally  cut,  lacerated,  and 
w^ounded  one  of  his  fingers.'  The  averment 
that  there  were  no  visible  marks  of  injury 
is  not  consistent  with  the  admission,  unless 
it  is  understood  to  relate  to  the  time  of 
death,  and,  understood  in  that  sense,  the 
averment  is  immaterial.  If  there  were  vis- 
ible marks  of  the  injury  when  the  accident 
happened,  as  the  answer  in  effect  admits,  but 
they  had  become  obliterated  before  the  death 
of  the  assured,  the  plaintiff  is  entitled  to  re- 
cover if  the  injury  sustained  was  in  fact 
the  efficient  cause  of  death.  The  defense  in 
question  is  not-  well  pleaded."  Bernays  v. 
U.  S.  Mutual  Ace.  Assoc.  45  Fed.  4.56 

It  has  been  held  that  a  defense  alleging  a 
failure  to  pay  the  premium  whereby  an  insur- 


ance contract  was  never  oonsummated  waa 
inconsistent  with  the  farther  defense  that  the 
beneficiary  had  misrepresented  the  character 
of  the  house  insured.  Michael  v.  Mutual  Ins. 
Co.  10  La.  Ann.  737.  But  in  Dibble  v.  Re- 
liance L.  Ins.  Co.  170  Cal.  190,  149  Pac. 
171,  it  wa«  held  that  a  defense  denying  the 
execution  of  the  policy  and  an  averment  that 
the  policy  was  avoided  because  of  fraudulent 
statements  in  the  application  as  to  the  health 
of  the  insured  were  permissible  under  the 
code  even  if  they  were  inconsistent.  And  in 
Hansell-Elcock  Co.  v.  Frankfort  Marine  Ace. 
etc.  Ins.  Co.  177  111.  App.  500,  in  answer  to 
the  contention  that  a  plea  that  the  policy 
was  canceled  before  the  injury  occurred  and 
a  plea  that  the  time  for  suit  on  the  policy 
had  elapsed  before  the  commencement  of  the 
action  were  inconsistent,  the  court  stated  the 
Illinois  rule  ae  follows:  "No  proposition  is 
more  thoroughly  settled  in  this  state  than 
that  under  our  system  of  pleading  a  defend- 
ant may  avail  himself  of  as  many  defenses  as 
the  facts  warrant,  even  if  such  defenses  are 
inconsistent.  The  plea  relying  on  the  can- 
cellation of  the  policy  and  the  plea  relying 
on  the  limitation  by  contract,  as  well  as  all 
the  other  pleaa,  were  filed  simultaneously  and 
neitiier  waives  the  other  as  a  defense." 

Since  under  the  Iowa  Code  a  defendant  is 
specifically  allowed  to  plead  inconsistent  de- 
fenses it  has  been  held  that  defenses  admitting 
the  execution  of  an  insurance  policy  and  dam- 
age by  fire  but  denying  the  extent  of  the  loss 
claimed,  and  further  alleging  that  the  policy 
had  expired,  that  the  conditions  of  the  policy 
had  been  breached,  and  pleading  the  statute 
of  limitations,  were  not  improperly  joined. 
Morgan  v.  Hawkeye  Ins.  Co.  37  la.  359. 
So  in  an  action  on  a  fraternal  benefit  cer- 
tificate wherein  the  defendant  pleaded  a  de- 
nial of  .the  plaintiff's  membership  and  also 
suspension  from  the  order,  the  appellate  coiirt, 
reversing  an  order  striking  out  the  second 
defense,  said:  "We  may  say,  however,  that, 
if  it  had  been  allowed  to  stand,  the  defendant 
would  have  occupied  the  position  of  pleading, 
ajs  it  had  a  right  to  plead,  two  inconsistent 
defenses:  (1)  A  denial  that  a  certificate 
of  membership  had  ever  been  issued  to  Ernest 
Bruner,  or  that  any  contract  for  benefits  or 
insurance  had  ever  been  made  with  him;  and 
(2)  assuming  that  if  he  did  become  a  mem- 
ber as  alleged  by  plaintiff,  he  had  been  duly 
suspended,  and  that  at  or  before  the  date  of 
his  death  his  certificate  had  become  void  and 
of  no  effect.  The  effect  of  the  ruling  now 
being  considered  was  to  wholly  eliminate  this 
latter  defense  to  the  clear  prejudice  of  the 
appellant.  Counsel  for  the  appellee  makes 
the  point  that  because  these  defenses  are  in- 
consistent the  doctrine  of  election  applies, 
and  that  the  defendant  must  choose  the  one 
on  which  he  will  put  his  case  to  the  test  of 
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trial,  but  cannot  plead  botk.  The  objection 
involves  a  misapprehension  of  the  rule  cited. 
It  is  applied  in  this  state  to  inconsistent 
causes  of  action,  but  not  to  inconsistent  de- 
fenses. Our  statute  expressly  allows  the 
latter.  Code,  section  3620.  We  are  united 
in  the  opinion  that  the  ruling  complained  of 
was  error  which  compels  a  reversal  of  the 
judgment  below."  Bruner  v.  Brotherhood 
American  Yeomen,  136  la.  612,  111  N.  W. 
977. 

c.  Action  Orowing  Out  of  Oonircici  of  Bn^ 

ploymeni. 

In  an  action  to  recover  for  legal  services 
allied  to  have  been  rendered  under  a  con- 
tract of  employment  it  has  been  held  that  a 
general  denial  is  not  inconsistent  with  a 
plea  of  the  statute  of  limitations.  Peirce  v. 
Sholtey,  190  111.  App.  341;  Looney  v.  Levy, 
35  La.  Ann.  1012;  Dutro  v.  Ladd,  50  Ore. 
120,  91  Pac.  459.  Nor  in  an  action  for  wages 
is  a  plea  of  prescription  inconsistent  with 
an  admission  that  the  debt  was  once  due  but 
has  been  paid.  Col  ley  v.  Latourette,  7  La. 
Ann.  222.  Nor  is  a  denial  of  the  value  of 
services  rendered  inconsistent  with  a  special 
plea  of  payment.  Collins  v.  Fenley,  53  S.  W. 
667,  21  Ky.  L.  Rep.  958. 

Nor  is  a  general  denial  inconsistent  with 
a  plea  of  payment.  Fitch  v.  Martin,  83  Neb. 
124,  119  N.  W.  25.  In  Steenerson  v.  Water- 
bury,  52  Minn.  211,  53  N.  W.  1146.  the  court, 
holding  a  general  denial  of  the  rendition  of 
services  and  a  plea  of  payment  to  be  con- 
sistent, said:  "There  was  a  general  denial 
in  the  answer  by  which  the  allegations  of  the 
complaint  as  to  the  rendition  of  the  services, 
and  that  they  were  performed  at  defendants* 
request,  were  put  in  issue,  and  this  denial 
was  followed  by  a  special  averment  that 
prior  to  the  commencement  of  the  action 
defendants  had  paid  plaintiff  in  full  of  all 
demands,  including  that  set  forth  in  the  com- 
plaint. The  position  of  plaintiff  was,  and  is, 
that,  because  of  an  inconsistency  between  the 
general  denial  and  the  special  plea  of  pay- 
ment, the  latter  controlled,  and  it  stood  ad- 
mitted on  the  trial  that  the  professional 
services  were  rendered  at  defendants'  request. 
Under  our  system  of  pleading,  a  defendant 
may  set  up  as  many  defenses  as  he  may  have ; 
the  only  limit  to  this  right  being  that  they 
must  not  be  inconsistent.  Separate  and  dis- 
tinct defenses  are  consistent  when  both  may 
be  true,  and  are  only  held  inconsistent  when 
the  proof  of  one  necessarily  disproves  the 
other.  These  allegations  did  not  stand  op- 
posed to  the  extent  that,  if  one  should  be 
established  by  testimony,  the  other  would  of 
necessity  be  provep  untrue;  for  the  fact  might 
be  that  plaintiff's  services  had  been  rendered 
without   defendants'   request,    and   yet   have 


been  considered  aad  taken  into  aecomnt  in  a 
subsequent  settlement,  at  which  they  paid 
plaintiff  in  full  of  all  demands.  There  exists 
no  good  reason  why  one  should  not  be  per- 
mitted to  settle  a  claim  for  services  which 
he  regards  as  unjust,  because  no  services  have 
been  required,  without  having  his  act  con- 
strued to  his  prejudice." 

In  Robinson  v.  Landrum,  10  La.  Ann.  539, 
it  was  said  of  a  denial  of  the  total  amount 
claimed  as  due  and  a  plea  of  payment  of  the 
amount  admitted.  ''The  doctrine  that  the 
plea  of  payment  admits  the  debt,  only  affirms 
the  general  principle  that  litigants  should 
be  consistent  and  truthful  in  their  pleadings, 
and  cannot  be  allowed  to  assume  positions 
which  are  contradictory.  An  allegation  that 
a  debt  has  been  paid,  is  certainly  an  admis- 
sion that  it  once  existed,  but  an  averment  by 
a  defendant  that  he  has  paid  all  that  he  ad- 
mits to  have  been  due,  coupled  with  a  denial 
of  further  indebtedness  and  specifying  at  the 
same  time  the  amount  thus  paid,  though  it 
may  operate  as  an  admission  pro  tanto,  can- 
not be  considered  as  a  recognition  of  the 
whole  of  the  plaintiff's  demand.  The  answer 
of  the  defendant  is  consistent  with  itself,  and 
if  supported  by  the  evidence  would  present 
a  defense  in  every  respect  equitable." 

So  in  McDonald  v.  American  Mortg.  Co.  17 
Ore.  633,  21  Pac.  883,  an  action  for  the  re- 
covery for  legal  services,  it  was  said:  ''The 
two  defenses  set  up  in  the  answer,  that  the 
respondent  never  employed  the  law  firm  of 
McDougall  &  Bower,  and  that  they  were 
guilty  of  gross  negligence  in  the  management 
of  the  business,  were  not  necessarily  in- 
consistent, as  they  both  may  have  been  true. 
If  the  respondent  had  denied  the  rendition 
of  the  services,  and  then  alleged  that  they 
were  negligently  and  unskilfully  performed, 
the  case  would  have  been  different.  In  the 
latter  case,  the  two  defenses,  unless  the  de- 
nials were  with  an  absque  hoc,  as  it  was 
termed,  would  be  inconsistent,  as  both  could 
not  be  true." 

In  Black  v.  Holloway,  41  S.  W.  576, 
19  Ky.  L.  Rep.  694,  which  was  an  action 
to  recover  for  medical  services,  a  gen- 
eral denial  that  the  services  were  ever  ren- 
dered and  an  allegation  that  they  were  un- 
skilfully rendered  were  held  to  be  inconsistent. 
The  court  stated  the  pleas  and  its  ruling  as 
follows:  "In  the  first  paragraph  defendant 
denies  that  plaintiffs  rendered  the  services 
claimed  in  the  petition,  or  any  part  thereof, 
at  his  request  or  for  him,  or  that  the  services 
were  reasonably  worth  the  prices  charged,  or 
any  price,  or  that  the  sum  sued  for  was  due 
or  owing  to  plaintiffs  from  defendant,  or  any 
part  of  it.  In  the  second  paragraph  the  de- 
fendant says  that  the  plaintiffs  undertook  to 
treat  the  defendant's  wife,  and  to  perform  an 
operation    upon    her;    but    he    alleges    and 


720 


CITE  THIS  VOL.  AlVN.  CAS.  1»17C. 


charges  that  the  pretended  services  so  claimed 
to  have  been  rendered,  and  the  operation, 
were  so  unskilfully  performed  and  badly  man- 
aged by  plaintilTs  that  the  defendant's  wife 
died  by  reason  thereof,  and  that  the  services 
and  operation  were  by  reason  thereof  detri- 
mental, and  worse  than  worthless,  and  in- 
jurious to  the  patient.  This  paragraph  ad- 
mits that  plaintiffs  treated  defendant's  wife, 
and  performed  the  operation,  and  does  not 
deny  that  the  services  were  rendered  at  his 
request,  and  relies,  to  defeat  recovery,  upon 
the  allegation  that  the  services  were  negli- 
gently and  unskilfully  performed,  and  of  no 
value.  Tlie  defenses  set  up  by  these  two 
paragraphs  are  manifestly  inconsistent,  under 
subsection  4,  §  113,  Civ.  Code,  and  the  court 
properly  required  the  defendant  to  elect  on 
which  defense  he  would   rely." 

But  a  general  denial  has  been  held  to  be 
consistent  with  an  averm<*nt  that  the  charges 
for  services  were  unreasonable.  Cate  v. 
Hutchinson,  68  Neb.  232,  78  N.  W.  500. 

Where  the  defendant  in  an  action  for  dam- 
ages for  the  illegal  discharge  of  an  employee 
pleads  a  justification  for  the  discharge  and 
further  alleges  that  the  employee  voluntarily 
resigned  the  defenses  are  properly  joined  as 
they  are  not  inconsistent.  Koll  v.  Bush,  6 
Colo.  App.  294,  40  Pac.  579;  Conklin  v.  John 
H.  Woodbury  Dermatological  Inst.  37  App. 
EHv.  610,  66  N.  Y.  S.  258.  And  in  a  simi- 
lar action  the  general  issue  was  held  to 
be  joined  properly  with  a  plea  of  justifica- 
tion. Derby  Cycle  Co.  v.  White,  64  111.  App. 
245. 

So  in  an  action  on  an  assigned  claim  for 
legal  services  it  has  been  held  that  a  denial 
of  the  claim  was  not  inconsistent  with  a  plea 
setting  up  a  counterclaim  provided  there  was 
no  direct  contradiction  in  the  facts  pleaded. 
Davis  V.  Seattle  Xat.  Bank,  19  Wash.  65,  52 
Pac.  526.  And  in  Urquhart  v.  Powell,  64  Ga. 
29,  which  was  an  action  against  a  surviving 
partner  for  work,  labor  and  materials,  pleas 
of  general  issue,  denial  of  the  partnership 
and  an  alternative  plea  that  if  there  was  a 
partnership  the  plaintiff  was  indebted  to  the 
firm,  were  held  not  to  be  inconsistent. 

It  has  been  held  that  a  general  denial  and 
tender  cannot  be  pleaded  together  as  the 
plea  of  tender  is  a  conclusive  admission  of  a 
certain  amount  as  due.  Hatch  v.  Thompson, 
67  Conn.  74,  34  Atl.  770;  Jo  Daviess  County 
V.  Staples,  108  111.  App.  539;  O'Meara  v. 
TardiflF  Coal  Co.  154  111.  App.  321.  In  Jo 
Daviess  County  v.  Staples,  supra,  it  was 
said:  **While  inconsistent  pleas  can  gen- 
erally be  filed  under  our  statute,  yet  a  party 
cannot  plead  a  tender  of  part  of  the 
sum  declared  for,  and  at  the  same  time  main- 
tain a  plea  of  the  general  issue  to  the  whole 
declaration,  as  this  plea  was.  ...  A  plea 
of  tender  is  a  conclusive  admission,  and  the 
defendant  who  flies  it  is  estopped  by  the  rec- 


ord from  denying  he  is  indebted  to  the  plain- 
tiff in  the  sum  named  in  the  plea." 

But  in  Clarke  v.  Lyon  County,  7  Nev.  76, 
an  action  for  attorney's  services,  wherein  the 
defendant  pleaded  a  general  denial  and   the 
tender  of  a   small    amount,   the  court   said: 
'The  answer  in  this  case  directlv  denies  any 
employment  or  retainer  of  plaintiffs  by  de- 
fendant, thus  putting  in  issue  the  material 
allegation  of  the  complaint;  and  also  alleges 
that   the    services   rendered   were  not   worth 
over    four    hundred   dollars,   which    sum    the 
defendant  offered  to  pay,  avers  its  willing- 
ness still  to  pay,  and  brings  the  same  int» 
court  for  that   purpose.     It   is  argued   this 
plea  of  tender  is  an  implied  admission  of  the 
employment    of    retainer    of    plaintiffs,    and 
consequently  the  only  issue  left  to  be  tried 
by  the  pleadings  was  the  value  of  the  services 
rendered.      Tliis    was    undoubtedlv    the    rule 
under  the  old  practice.     But  we  can  see  no 
reason   why,   under  the  practice  adopted    In 
this  state,  it  should  be  so.    The  code  allows 
the  defendant  to  plead  as  many  defenses  as 
he  may  have,  and  also  declares  that  in  the 
construction  of  a  pleading,  for  the  purpose 
of  determining  its  effect,  its  allegations  shall 
be  liberally  construed,  with  a  view  to  sub- 
stantial  justice   between   the   parties.     Now, 
under    similar    statutory    provisions,    it    has 
been  held  that  the  defendant  may  plead  in- 
consistent defenses,  provided  they  be  not  so 
incompatible  as  necessarily  to  render  one  or 
the  other  absolutely  false;   and  as  a  conse- 
quence, that  in  so  pleading  he  does  not  waive 
any  of  the  defenses  set  up  by  him.     .     . 
In  this  case,  there  is  certainly  no  such  abso- 
lute  repugnance   betwe^i   the   denial   of   the 
employment  or  retainer  of  the  plaintiff  and 
offer  to  pay  a  smaller  sum  than  that  claimed, 
as  that  both  cannot  be  consistent.    The  tender 
of  a  smaller  sum  is  certainly  not  a  necessary 
admission  that  any  sum   is   legally  due;    it 
is  simply  an  implication  or  inference  which 
might,   under   former   rules   of   pleading,    be 
sufiicient  to  bar  all  contradictory  proof;  but 
under  the  practice  which  makes  it  the  duty 
of   courts  to  give  a   liberal  construction  to 
pleadings,  with  a  view  of  effecting  justice  be- 
tween the  parties,  it  would  be  unwarrantable 
to  allow  such  mere  implication  to  overcome  a 
positive   denial   or   direct   allegation   of   the 
pleader.    Here  the  defendant  has,  under  oath, 
denied  that  the  plaintiffs  were  retained  or  em- 
ployed by  it;  how  would  it  comport  with  the 
liberal  spirit  of  the  code  to  hold  that  such 
denial  is  rendered  nugatory  by  an  implication 
that  they  were  so  retained,  arising  simply 
from  an  offer  to  pay.  and  tender  of  a  smaller 
sum  than  that  demanded?" 

d.  Action    Orowing   Out   of   Contract  of 

€H*aranty. 

In  an  action  on  a  contract  guaranteeing  the 
proper  performance  of  certain  obligations  on 
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the  part  of  the  prineipa]  obligor,  plea  of 
non  est  factum  and  an  allegation  that  in 
the  contract  sued  on  the  name  of  the  prin- 
cipal obligor  was  not  the  same  as  had  ap« 
peared  in  the  contract  signed  by  the  guaran- 
tors were  held  not  to  be  inconsistent.  Mc- 
Connon  v.  Evans,  162  Ky.  491,  153  S.  W.  773. 

So  in  CJorbitt  v.  Harrington,  14  Wash.  197, 
44  Pac.  132,  which  was  an  action  to  recover 
money  under  an  alleged  guaranty  claimed 
to  have  been  executed  on  behalf  of  a  partner- 
ship, it  was  held  that  a  denial  of  the  allega- 
tions of  the  complaint  by  alleging  want  of 
knowledge  or  information  sufficient  to  form  a 
belief  was  not  inconsistent  with  an  affirma- 
tive defense  that  if  the  guaranty  was  execut- 
ed it  was  done  in  pursuance  of  a  conspiracy 
to  defraud  the  firm. 

In  an  action  on  a  fidelity  bond  a  plea 
setting  out  that  the  principal  in  the 
bond  had  discharged  any  liability  for 
breadies  under  the  bond  by  executing  notes 
to  cover  such  liability  was  held  not  to  be 
necessarily  inconsistent  with  the  former 
plea  of  non  est  factum.  But  in  the  same  case 
a  plea  that  the  principal  in  the  bond  had 
failed  to  discharge  properly  the  duties  for 
which  the  bond  was  given  as  surety  and  that 
the  plaintiff  knew  of  such  default  and  pur- 
posely concealed  the  same  from  the  sureties 
was  held  to  be  inconsistent  with  the  plea 
of  non  est  factum.  Accident  Ins.  Co.  of  North 
America  v.  Baker,  34  W.  Va.  667, 12  S.  E.  834. 

In  Isaacs  v.  Moll,  77  Misc.  180,  136  N.  T. 
8.  69,  it  was  held  that  pleas  of  the  general 
issue,  accord  and  satisfaction,  and  cancella- 
tion, even  if  inconsistent,  might  be  pleaded 
together. 

e.  Action  <m  Bill,  Note  or  Bond, 

It  is  generally  held  that  in  an  action  on 
a  bill  or  note  a  general  denial,  or  a  plea 
of  the  general  issue,  or  nil  debit,  or  non  est 
factum,  is  not  inconsistent  with  a  plea  of 
the  statute  of  limitations  and  may  be  joined 
with  the  latter  plea  without  objection.  U.  S. 
Bank  v.  Donnally,  8  Pet.  361,  8  U.  S.  (L.  ed.) 
974;  Gilmour  v.  Hawley  Merchandise  Co.  21 
Colo.  App.  307,  121  Pac.  766;  May  v.  Burk, 
80  Mo.  675;  Schuchman  v.  Heath,  38  Mo. 
App.  280;  Ostrom  v.  Bixby,  9  How.  Pr.  (N. 
Y.)  67;  Lawrence  v.  Peck,  3  S.  D.  646,  54  N. 
W.  808.  In  the  case  last  cited  it  was  said: 
'Two  defenses  are  not  inconsistent  if  both 
may  be  true,  and  it  might  certainly  be  true 
that  plaintiff  never  signed  the  note  in  suit, 
and  that  'the  cause  of  action  set  forth  in 
plaintiff's  complaint  did  not  accrue  within 
six  years  before  the  commencement  of  this 
action.'  The  two  propositions,  thus  connect- 
ed in  one  pleading,  may  on  the  surface  appear 
logically  inconsistent,  because,  if  the  first  is 
true,  the  second  is  immaterial;  but  they  are 
not  inconsistent  in  fact.  They  are  really  in- 
Ann.  Cas.  1917C. — 46.' 


consistent  only  when  the  proof  of  one  neces- 
sarily disproves  the  other.'*  And  in  Gilmour 
V.  Hawley  Merchandise  Co.  21  Colo.  App. 
307,  121  Pac.  765,  the  court  said:  **We  know 
of  no  authorities  that  deny  a  defendant  the 
right  to  plead  defenses  which  are  rendered 
inconsistent  by  implication  of  law  solely.  It 
is  true  that  the  plea  of  the  statute  of  limita- 
tions is  in  confession  and  avoidance,  and,  by 
implication  of  law,  admits  the  original  in- 
debtedness; but  such  a  plea  is  not  so  incon- 
sistent with  a  general  denial  of  liability  as 
that  the  proof  of  the  one  necessarily  disproves 
the  other." 

Nor  is  a  plea  of  nil  debit  inconsistent  with 
a  plea  of  non  est  factum.  Grand  Chute  v. 
Winegar,  15  Wall.  355,  21  U.  S.  (L.  ed.)  170, 
wlierein  it  was  said:  'The  first  of  the  said 
pleas  was  that  tlie  defendant  did  not  owe 
the  moneys  demanded  or  any  part  thereof  In 
manner  and  form  as  the  plaintiff  had  com- 
plained against  it.  The  second  plea  was  that 
the  said  supposed  writings  were  not,  nor 
were  any  of  them,  the  deed  of  the  defendant. 
It  is  not  easy  to  see  the  inconsistency  of 
these  two  defenses.  If  the  defendant  had 
never  executed  the  bonds,  it  would  be  very 
likely  it  did  not  owe  the  moneys  in  them  * 
agreed  to  be  paid.  So  again  it  might  well 
be  that  if  it  did  not  owe  the  money  it  had 
never  executed  the  bonds." 

Likewise  it  is  generally  held  that  non  est 
factum  and  a  want  of  consideration  are  not 
so  inconsistent  as  to  prevent  their  being 
joined  in  an  answer  to  an  action  on  a  bill  or 
note.  Barnes  v.  Scott,  29  Fla.  285,  11  So. 
48;  Smith  v.  Doherty,  109  Ky.  616,  60  S.  W. 
380,  22  Ky.  L.  Rep.  1238;  Paducah  First  Nat. 
Bank  v.  Wisdom,  111  Ky.  135,  63  8.  W.  461, 
23  Ky.  L.  Rep.  630;  Walsh  v.  Pearce,  148 
Ky.  760,  147  S.  W.  739;  Mulliken  v.  Mulliken, 
23  S.  W.  362,  26  S.  W.  598,  15  Ky.  L.  Rep. 
612;  Speneer  v.  Shakers'  Soc.  (Ky.)  64  S.  W. 
468,  23  Ky.  L.  Rep.  854;  Glencoe  Bank  v. 
Cain,  89  Minn.  473,  95  N.  W.  308;  Patrick 
V.  Boonville  Gas-Light  Co.  17  Mo.  App.  466; 
Settles  v.  Moore,  149  Mo.  App.  724,  129  S. 
W.  455;  Pavey  v.  Pavey,  30  Ohio  St.  600; 
Booco  V.  Mansfield,  66  Ohio  St.  121,  64  N.  E. 
116;  Gibson  v.  Feeney,  66  Wash.  531,  120 
Pac.  97.  Compare  Brann  v.  Brann  (Ky.)  44 
S.  W.  424,  19  Ky.  L.  Rep.  1814.  In  Barnes 
V.  Scott,  supra,  the  rule  was  stated  as  fol- 
lows: '* While  there  may  be  some  repugnancy 
between  them,  the  plea  of  'want  of  considera- 
tion' to  a  suit  on  a  note  carrying  with  it 
an  implied  admission  of  the  making  of  the 
note;  yet  there  is  no  such  inconsistency  and 
repugnance  between  them  as  prohibited  their 
being  pleaded  at  the  same  time  as  a  defense. 
If  the  note  sued  upon  is  not  the  act  of  the 
alleged  maker  but  is  a  forgery,  it  would 
follow  as  a  corollarv  that  such  an  instrument 
was  devoid  of  consideration.     While  on  the 
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other  hand  though  the  defendant's  plea  that 
it  was  not  his  note  might  be  proven  to  be 
untrue,  still  it  might  be  true,  as  stated  in 
his  second  plea,  that  it  was  without  consid- 
eration. The  two  pleas  set  up  distinct  and 
entirely  independent  defenses,  both  of  which 
are  legitimate  and  proper,  and  either  one  of 
which,  when  established,  would  entirely  de- 
feat a  recovery.  By  this  ruling  the  defendant 
was  shut  off  from  introducing  proof  to  estab- 
lish want  of  consideration,  and  was  thereby 
deprived  of  a  legitimate  defense  that  he  at- 
tempted to  make,  and  that  should  have  been 
made  by  .him,  occupying  the  representative 
capacity  that  he  did,  if  the  facts  of  such  plea 
were  true." 

In  Xoonan  v.  Bradley,  9  Wall.  394,  19  U.  S. 
(L.  ed.)  757,  wherein  the  defendant  denied 
any  right  in  the  plaintiff  in  his  representative 
capacity  as  administrator,  and  further  set  up 
a  failure  of  consideration  for  the  bond  sued 
on,  the  court  said:  "Here  there  is  no  incon- 
sistency in  the  pleas;  the  one  denying  any 
right  in  the  plaintiff,  in  hie  capacity  as  ad- 
ministrator, to  the  subject  of  controversy,  and 
the  other  the  release  of  the  defendant  from 
liability  on  the  bond  in  suit  by  failure  of  its 
consideration.  The  averments  of  both  may 
*be  true." 

Similarly  it  may  be  stated  as  a  general  rule 
that  in  an  action  on  a  bill,  note  or  bond  a 
defendant  may  deny  generally  and  set  up 
fraud  without  violating  any  rule  against  in- 
consistency in  pleading.  Fudge  v.  Marquell, 
164  Ind.  447,  72  N.  E.  565,  73  N.  E.  895; 
De  Lissa  v.  Fuller  Coal,  etc.  Co.  59  Kan.  319, 
52  Pac.  886;  Durnford  v.  Ayme,  3  Mart.  N. 
S.  {LtL.)  270;  Bayly  ▼.  Givens,  29  La.  Ann. 
546;  Citizens*  Bank  v.  Closson,  29  Ohio  St. 
78.  In  Durnford  v.  Ayme,  supra,  it  was  said: 
"Tl)e  pleas  of  usury,  fraud,  and  want  of 
consideration,  are  not  in  this  case  a  waiver 
of  the  general  issue,  for  neither  is  inconsist- 
ent with  it.  Those  pleas  are  erroneously  as- 
similated to  that  of  payment.  Payment  is 
the  extinguishment  of  a  debt,  and  he  who 
avers  that  he  paid,  extinguished  a  debt,  im- 
pliedly admits  it  had  an  existence,  for  that 
alone  renders  it  capable  of  being  extin- 
guished." And  in  De  Lissa  v.  Fuller  Coal, 
etc.  Co.  69  Kan.  319,  52  Pac.  886,  the  court 
said:  "It  may  be  said  that  a  denial  of  the 
execution  of  the  note  in  behalf  of  or  as  the 
obligation  of  the  defendant  may  be  well 
made,  and  it  may  also  be  true  that  the  person 
by  whom  it  was  made  was  defrauded  into 
its  execution.  Therefore,  passing  by  the  quea^- 
tion  whether  inconsistencies  between  the  sev- 
eral defenses  of  an  answer  may  be  tolerated, 
and  assuming,  for  the  purpose  of  meeting  the 
objections  of  the  plaintiff  in  error  ^n  this 
case,  that  they  are  not  allowable  under  our 
practice,  it  would  nevertheless  seem  to  justify 
the  objection  the  inconsistency  must  be  such 


as  to  constitute  the  proof  of  one  defense  a 
direct  and  positive  denial  of  the  other;  and 
that  if  the  Inconsistency  between  the  two  ex- 
ists  by  inference  or  implication,  and  can  be 
made  out  only  by  an  argument,  both  of  them 
may  stand." 

But  compare  Vette  v.  Evans,  111  Mo.  App. 
588,  86  S.  W.  504,  wherein  the  rule  was  laid 
down  without  discussion  that  a  plea  of  non 
est  factum  was  inconsistent  with  a  plea  al- 
leging that  the  note  was  obtained  by  fraud; 
and  Mclntire  v.  Wiegand,  24  Abb.  N.  Caa.  312, 
10  N.  Y.  S.  3,  wherein  it  was  said  that  al- 
though inconsistent  defenses  were  allowed  in 
New  York,  the  courts  had  never  gone  so  far 
as  to  allow  a  plea  of  non  est  factum  to  be 
joined  with  an  allegation  that  the  execution 
of  the  instrument  was  induced  by  fraud. 

Pleas  of  want  of  consideration  for  the  note 
sued  on  and  payment  are  not  so  inconsistent 
that  they  cannot  be  joined,  since  both  may 
be  true.  Ward  v.  Jones,  11  Ky.  L.  Rep. 
273;  Myles  v.  Miller,  4  Martin  N.  S.  (La.) 
492;  Phillips  v.  W.  T.  Adams  Mach.  Co.  52 
La.  Ann.  442,  27  So.  65.  In  Myles  v.  Miller, 
supra,  the  rule  was  stated  as  follows:  '*The 
pleas  of  payment  and  want  of  consideration 
are  not  so  inconsistent  but  they  may  well 
stand  together,  for  the  one  does  not  neces- 
sarily suppose  the  other  to  be  false.  A  man 
may  pay  a  note,  and  not  discover,  until  after 
the  payment  is  made,  that  the  consideration 
on  which  he  gave  it  was  wanting." 

The  cases  are  not  in  entire  accord  as  to 
whether  pleas  of  the  general  issue  or  non  est 
factum  may  be  united  with  a  plea  of  payment. 
Thus  in  some  jurisdictions  it  has  been  held 
that  such  pleas  are  not  so  inconsistent  as  to 
prevent  their  being  joined  in  the  same  answer. 
Glencoe  First  Nat.  Bank  v.  Lincoln,  36  Minn. 
132,  30  N.  W.  449;  Cavitt  v.  Tharp,  30  Mo. 
App.  131;  Ruff  v.  Milner,  92  Mo.  App.  620; 
Long  V.  Long,  167  Mo.  App.  79,  150  S.  W. 
1135;  Smith  v.  Kessler,  44  Pa.  St.  142;  Green 
V.  Hughitt  School  Tp.  6  S.  D.  452,  69  N.  W. 
224.  Compare,  Sheppard  ▼.  Starrett,  35  Mo. 
367.  In  Long  v.  Long,  supra,  it  was  said: 
"The  rule  is  well  settled  that  two  or  more  de- 
fenses are  not  deemed  inconsistent  in  a  legal 
sense  except  where  the  proof  of  one  neces- 
sarily would  disprove  the  others.  In  an  ac- 
tion on  a  promissory  note  a  plea  of  payment 
is  not  repugnant  to  a  plea  of  non  est  factum, 
since  men  sometimes  pay  demands  for  which 
they  are  not  liable."  And  in  Miller  v.  Stan- 
ley, 186  III.  App.  340,  it  was  held  that  a  plea 
of  the  general  issue  and  a  plea  of  satisfaction 
might  be  joined  even  if  they  were  inconsistent 
as  under  the  statute  allowing  a  defendant  to 
plead  as  many  defenses  as  he  might  have,  in- 
consistency was  no  objection. 

In  Louisiana,  however,  it  is  held  that  a  de- 
fendant will  not  be  permitted  to  deny  the  ex- 
ecution of  a  note  or  bond  and  in  the  same 
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answer  allege  payment,  as  the  two  defenses 
are  incoiuiistent.  Naba  v.  Carlin,  3  Mart.  N. 
S.  (La.)  373;  McNamara  v.  Jarvis,  2  La. 
Ann.  591;  Davis  v.  MillaudoD)  17  La.  Ann. 
97,  87  Am.  l>ec.  517. 

A  general  denial  will  not  be  allowed  with  a 
plea  of  part  payment.  School-dlst.  No.  27  ▼. 
Holmes,  16  Neb.  486,  20  N.  W.  721.  But  a 
plea  of  payment  may  be  joined  with  a  plea 
of  payment  in  a  particular  manner.  Richards 
y.  Stewart,  53  Colo.  205,  124  Pac.  740,  where- 
in it  was  said:  "'There  is  in  fact  no  in- 
consistency between  a  plea  of  payment  gen- 
erally and  a  plea  of  payment  in  a  particular 
way.  Evidence  to  support  the  latter  would 
be  equally  competent  to  establish  the  former. 
But  even  if  the  defenses  are  inconsistent,  that 
constitutes  no  legal  ground  of  objection  for 
inconsistent  defenses  are  allowable  under  the 
code,  and  especially  where,  as  in  this  case, 
they  are  entirely  consistent  with  themselves, 
and  state  complete,  full  and  independent  de- 
fenses." 

So,  a  plea  of  payment  has  been  held  to  be 
consistent  with  the  further  plea  of  release  of 
the  defendants  as  sureties  by  an  unauthorized 
extension  of  the  time  for  payment.  Osborne 
v.  Waller,  73  Minn.  62,  75  N.  W.  732 ;  Randall 
V.  Simmons,  40  Ore.  564,  67  Pac.  513.  And 
in  an  action  on  a  note  it  has  been  held  that 
the  defenses  of  usury,  extension  of  time  and 
payment,  were  not  inoonsistent,  the  court  say- 
ing: "This  was  an  action  in  the  district 
court,  brought  by  plaintiff  in  error  against 
Augustine,  on  a  promissory  note  signed  by 
him  as  surety.  Plaintiff  was  the  payee  of 
the  note.  The  answer,  as  it  finally  stood, 
contained  three  separate  defenses:  (1)  us- 
ury; (2)  payment;  and  (3)  an  extension  of 
time  to  the  principal,  whereby  the  surety  was 
discharged.  Plaintiff  claimed  that  these  de- 
fenses were  inconsistent,  and  moved  the  court 
to  require  defendant  to  elect  upon  which  he 
would  stand.  This  motion  the  court  over- 
ruled, and  properly  so.  All  three  defenses 
might  be  true.  The  contract  might,  in  its 
inception,  have  been  usurious,  and  to  that 
extent  have  been  modified  thereby  in  ac- 
cordance with  the  laws  of  the  state  where  the 
contract  was  made.  Extension  of  time  might 
also,  after  the  making  of  the  usurious  contract, 
have  been  given  to  the  principal,  whereby  the 
surety  would  have  been  discharged  from  all 
liability  thereon;  and  after  such  extension 
had  released  the  surety,  the  principal 
might  have  paid  the  note,  and  thus  destroyed 
all  liability  on  the  instrument.  As  all  these 
defenses  might,  in  fact,  have  existed,  they 
were  not  inconsistent,  and  the  motion  was 
properly  ovefruled."  Shed  v.  Augustine,  14 
Kan.  282.  So  a  general  denial  was  held  in 
Moore  v.  Macon  Sav.  Bank,  22  Mo.  App.  684, 
not  to  be  inconsistent  with  the  defense  of  a 
release  by  an  extension  of  time  for  payment. 


It  has  been  held  that  in  an  action  on  a 
note  given  for  the  difference  in  an  exchange 
of  engines  a  defense  of  a  breach  of  warranty 
as  to  the  condition  of  the  engine  was  not 
inconsistent  with  an  allegation  of  settlement 
after  the  defects  in  the  engine  were  brought 
to  the  attention  of  the  plaintiff.  Robinson 
V.  Hill  (Ky.)  66  S.  W.  623,  23  Ky.  L.  Rep. 
2095.  Nor,  it  has  been  held,  are  breach  of 
warranty  and  failure  of  consideration  im- 
properly joined.  Mallory  Commission  Co.  v. 
Elwood,  120  la.  632,  95  N.  W.  176.  Similarly 
it  has  been  held  that  breach  of  warranty  and 
fraud  in  obtaining  a  note  may  be  pleaded 
together.  Minneapolis  Tlireshing  Mach.  Co. 
V.  Peters,  112  Minn.  429,  128  N.  W.  578, 
wherein  it  was  said:  '^he  defenses  are  con- 
sistent if  both  may  be  true,  and  they  are  to 
be  held  inconsistent  only  when  the  proof 
of  one  necessarily  disproves  the  other.  This 
is  the  general  rule,  and  has  been  applied  many 
times  in  this  court.  The  defenses  that  there 
was  a  breach  of  warranty  and  that  the  note 
had  been  obtained  by  fraud  may  both  be 
true.  The  proof  of  one  does  not  necessarily 
disprove  the  other." 

In  Caruso  v.  Brown,  142  Ky.  76,  133  S.  W. 
948,  it  was  said:  "Where  it  is  attempted  to 
charge  a  person  with  liability  on  a  note  in 
his  individual  capacity,  he  may  deny  the 
execution  of  the  note  in  that  capacity  and 
may  also  plead  payment,  fraud,  and  accord 
and  satisfaction,  and  that  none  of  these  pleas 
would  be  so  inconsistent  in  fact  that  the 
proof  of  one  would  tend  to  disprove  the 
other." 

In  an  action  on  an  assigned  check,  the  de- 
fendant having  alleged  in  one  paragraph  of 
his  answer  that  the  check  was  given  merely 
in  jest,  and  was  without  consideration,  which 
facts  were  known  to  the  plaintiff,  who  wit- 
nessed the  transaction,  and  alleged  in  an- 
other paragraph  that  the  plaintiff  and  his 
assignor,  the  payee  of  the  check,  had  fraudu- 
lently conspired  to  induce  him  to  deliver  the 
check,  and  that  the  assignment  to  the  plain- 
tiff was  made  with  the  fraudulent  design  to 
force  the  collection  of  the  check  from  him, 
it  was  held  that  these  defenses  were  not  in- 
consistent, and  the  court  erred  in  requiring 
the  defendant  to  elect.  Fowler  v.  Broadwell, 
14  Ky.  L.  Rep.   (Abstract)   768. 

In  Tapp  V.  Poindexter  (Ky.)  128  8.  W. 
594,  which  was  an  action  by  an  administra- 
tor on  a  note,  the  defendant  pleaded  first, 
that  Tapp,  who  was  an  old  man  and  not  on 
friendly  terms  with  his  children,  agreed  to 
give  him  the  note  if  he  would  pay  him  in- 
terest on  $2,000  as  long  as  he  lived,  and 
furnish  him  such  care  and  attention  as  he 
needed  during  the  remainder  of  his  life,  and 
that,  in  pursuance  of  this  agreement,  Tapp 
delivered  to  him  the  note  and  did  make  his 
house  his  home  whenever  he  desired  to.    The 
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other  defense  was  that  Tapp  requested  him 
to  allow  him  to  make  his  home  at  his  house, 
and  have  the  privilege  of  coming  and  going 
with  his  boy  and  horse  as  he  pleased,  and 
agreed  that,  if  he  would  do  so,  he  would  com- 
pensate him  for  all  the  service,  board,  and 
entertainment  so  furnished,  and  that  under 
this  agreement  he  did  furnish  him  service, 
board  and  entertainment,  which  were  reason- 
ably  worth  $1,500,  and  this  sum  he  pleaded 
as  a  counterclaim  against  the  note.  In  an- 
swer to  the  contention  that  the  two  pleas 
were  inconsistent  it  was  said:  "It  is  first 
said  the  court  erred  in  permitting  the  second 
defense,  which  was  presented  in  an  amended 
answer,  to  be  filed,  as  it  was  inconsistent 
with  the  first  one.  Section  113  of  the  Civil 
Code  permits  a  defendant  to  set  up  as  many 
defenses  legal  and  equitable  as  he  may  have. 
And,  although  inconsistent  pleas  are  not  al- 
lowable, the  practice  in  regard  to  permitting 
defenses  and  causes  of  action  apparently  in- 
consistent to  be  relied  on  is  very  liberal. 
.  .  .  Under  this  practice,  we  do  not  think 
the  pleas  axe  open  to  the  objection  that  they 
are  inconsistent  within  the  meaning  of  the 
code.  The  answer  and  amended  answer  may 
be  treated  as  two  paragraphs  of  one  plead- 
ing, and  Poindexter  had  the  right  in  one 
paragraph  to  set  up  the  contract  by  which  he 
obtained  possession  of  the  note,  and  in  the 
other  to  rely  upon  the  agreement  to  pay  for 
board,  lodging,  and  attention." 

Likewise  in  an  action  on  a  note,  it  has  been 
held  that  a  claim  by  the  defendant  that  the 
note  was  given  to  him  was  not  inconsistent 
with  a  further  claim  that  the  note  was  his 
under  a  marriage  contract  between  the  alleged 
donor  and  his  mother.  Glackins  v.  Glackins, 
4  Ky.  L.  Rep.  (Abstract)  54. 

In  an  action  on  a  bill  of  exchange  it  has 
been  held  that  a  plea  of  the  general  issue 
was  not  inconsistent  with  an  allegation  that 
the  bill  was  drawn  as  agent  for  a  third  party 
vhich  fact  was  well  known  to  the  plaintiff. 
Hloodgood  v.  Hawthorn,  0  La.  124. 

In  an  action  on  a  bond,  it  has  been  held 
that  a  general  denial  was  not  inconsistent 
with  an  allegation  that  the  bond  was  in  effect 
a  mortgage.    Reed  v.  Reed,  93  N.  C.  462. 

But  in  an  action  on  a  mortgage  note  it  has 
been  held  that  the  defenses  of  want  of  con- 
sideration, extinguishment  by  remission  and 
prematurity  resulting  from  the  inexpiration 
of  an  extension  of  time  were  inconsistent  and 
could  not  be  pleaded  together.  Citizens'  Bank 
V.  Benachi,  38  La.  Ann.  376.  In  Harshbar- 
ger  V.  Eby,  reported  in  full  post,  this  volume, 
at  page  753  pleas  of  want  of  consideration* 
fraud  and  breach  of  warranty  were  held  to 
be  inconsistent. 

And  where  in  an  action  on  notes  and 
a  check  given  for  the  purchase  price  of 
an  engine  the  defendant  pleaded  among  other 
defenses  that  the  notes  were  delivered  con- 


ditionally    and     were    not    to     become    ef- 
fective    unless    the     engine     proved     to    be 
capable  of  doing  the  work  as  represented  and 
that  it  had  failed  to  fill  the  requirements,  and 
in  a  subsequent  plea  set  up  a  counterclaim  for 
damages  because  of  the   insufficiency  of  the 
engine,  the  court  applying  the  rule  that  de- 
fenses were  inconsistent  where  the  truth  of 
one    necessarily    proved    the    falsity    of   the 
other   held   them   to  be  inconsistent.     Hart- 
Parr  Co.  v.  Keeth,  62  Wash.  464,  Ann.  Cas. 
1»12D  243,  114  Pac.  169.    In  that  case  it  was 
said:      ''The   crucial    question    in    this   ease 
is,  were  these  affirmative  defenses  so  inconsist- 
ent that  the  facts  stated  in  one  must  neoes- 
sarily    be   false    if    the    facts    stated    in   the 
other  are  accepted   as  true?     If   it   is  true 
that  the  notes  and  check  were  not  executed 
or  delivered  under  the  contract  set  forth  in 
the  complaint,  that  there  was  no  such  con- 
tract  entered  into  at  all,   but  that,  on  the 
other  hand,  the  contract  was  simply  an  agree- 
ment to  try  out  the  machine  and  to  enter  into 
a  future  contract  if  it  proved   satisfactory, 
which  was,  in  substance,  the  first  affirmative 
defense,  together  with  the  allegation  that  it 
did  not  prove  satisfactory  and  did  not  meet 
the  stipulated  requirements,  and  that  no  con- 
tract was  ever  entered  into,  these  facts  are 
inconsistent  with  the  statements  made  in  the 
third  affirmative  defense,  for  it  is  not  con- 
ceivable that  there  is  any  room  for  a  counter- 
claim growing  out  of  a  contract  which  was 
never  executed   and  to  which   the  defendant 
was  never   a  party.     This   is,   in   reality,  a 
partial  defense,  and  must  be  based  upon  some- 
thing; and  if  it  is  based  upon  anything,  it  is 
upon  the  fact  denied  in  the  answer,  viz.,  that 
the  notes,  check,  and  mortgage  had  ever  been 
delivered  or  that  the  contract  sued  on  had 
ever  been  executed."    So  in  Herbert  Craft  Co. 
V.  Bryan   (Cal.)  68  Pac.  1020,  which  was  an 
action  on  a  note  for  a  balance  secured  by  a 
deed  of   trust   where  the  defendant   pleaded 
tliat  the  sale  under  the  trust  deed  was  void 
and  further  that  he  wa^  entitled  to  the  profits 
realized  by  the  purchaser  on  a  resale  of  the 
property,  the  court  held  the  defenses  to  be 
inconsistent,   saying:      '*In    the   answer   and 
cross -com  plaint    the    defendant    insists    that 
the   sale  to   the  Herbert   Craft  Company  is 
void,  and  that  she,  or  the  estate,  is  entitled 
to  the  profits  realized.    It  is  evident  that  the 
two  demands  cannot  both  be  granted.     Tlie 
claim  that  the  sale  is  void,  coupled  with  the 
contention   that  no  suit   can   be  maintained 
upon  the  note  until  the  security  has  been  ex- 
hausted, is  in  the  nature  of  a  plea  in  abate- 
ment.   The  other  is  a  proposal  to  affirm  the 
sale  to  Mrs.  Grinnell  and  a  demand  lor  the 
proceeds  of  the  sale.     The  court,  on  motion 
of  the  plaintiff,  struck  out  that  part  of  the 
answer  which  sets  up  as  matter  of  defense 
the  facts  concerning  the  trust  and  also  the 


SUSZlflK  y.  ALG£R  LOGGING  CO. 

7«  Oregon  189. 


72fi 


cross-coznplainty  and,  of  courBe,  declined  to 
receive  evidence  sustaining  suck  defense  or 
the  cross-complaint." 

Where  a  general  denial  in  an  action  on  a 
note  is  inconsistent  with  affirmative,  express 
and  direct  admissions  in  the  answer  it  is  held 
that  the  general  denial  is  unavailing.  Ryan 
T.  Middlesborough  Town  Lands  Co.  (Ky.)  52 
S.  W.  33;  Williams  v.  Harris,  2  How.  (Miss.) 
627;  Eanman  v.  Cannefax,  34  Mo.  147;  Keiff 
v.  Mullholland,  65  Ohio  St.  178,  62  N.  £.  124; 
Baines  v.  Coos  Bay  Nav.  Co.  41  Ore.  135,  68 
Pac.  397;  Seattle  Nat.  Bank  v.  Carter,  13 
Wash.  281,  43  Pac.  331,  48  LJI.A.  177 ;  Allen 
v.  Olympic  Light,  etc.  Co.  13  Wash.  307,  43 
Pac.  55.  In  Keiff  v.  Mullholland,  supra,  it 
waa  said:  "True  the  answer  contains  a  gen- 
eral denial  of  the  allegations  of  the  petition 
and  an  inferential  averment  that  the  note  was 
executed  without  consideration.  But  these 
portions  of  the  answer  are  argumentative 
merely.  They  are  unavailing  in  view  of  the 
express  admissions  of  the  same  pleadings  that 
the  defendants  executed  the  note,  and  that 
it  was  given  in  renewal  of  a  former  note  for 
the  purchase  price  of  land  sold  and  conveyed 
by  the  payee,  and  the  implied  admission  that 
no  portion  of  it  had  been  paid." 

In  each  of  the  following  cases  the  court 
without  passing  on  the  question  whether  the 
pleas  were  inconsistent  allowed  them  to  be 
joined  under  a  statute  providing  that  a  de- 
fendant may  plead  ae  many  defends  as  he 
may  have:  Hummel  v.  Moore,  25  Fed.  380 
(want  of  consideration,  payment,  and  an 
agreement  to  cancel  and  deliver  up  the  note )  ; 
Eppinger  v.  Kendrick,  114  Cal.  620,  46  Pac. 
613,  112  Cal.  360,  42  Pac.  301,  44  Pac.  234, 
723,  53  Am.  St.  Rep.  220  (denial  of  surety- 
ship on  note,  and  a  plea  of  payment)  ;  In  re 
Hellier,  169  Cal.  77,  145  Pac.  1008  (non  est 
factum,  no  consideration,  and  payment) ;  Light 
v.  Stevens,  8  Cal.  App.  74,  103  Pac.  361  (pay- 
ment and  counterclaim)  ;  Barker  v.  Barth, 
88  111.  App.  23,  at^rmed  192  111.  460,  61  N.  £. 
388  (general  issue  and  set-off)  ;  Springer  v. 
Dwyer,  60  N.  Y.  19  (want  of  consideration 
and  recoupment) ;  Sheldon  v.  Heaton.  78  Hun 
50,  29  N.  Y.  S.  275  (general  denial,  statute 
•of  limitations,  payment,  satisfaction  and 
discharge);  Langford  v.  Frey,  8  Humph. 
(Tenn.)  444  (ne  unquea  executor  and  non  eat 
factum ) . 

f.  Actum  for  Money  Had  and  Recewed, 

Pleas  of  general  denial  and  repayment  have 
been  held  to  be  so  inconsistent  that  they 
could  not  be  joined  in  an  action  to  recover 
money  deposited.  Adams  v.  Trigg,  37  Mo. 
141;  Smith  V.  Culligan,  74  Mo.  388.  And  so 
in  an  action  to  recover  money  collected  by 
an  attorney  it  was  held  that  a  plea  of  the 
general  issue  was  waived  by  a  plea  of  pay- 


ment. McMicken  t.  Brent,  6  Mart.  N.  S. 
(La.)  249. 

In  Adler  v.  Planters*  Hotel  Co.  (Mo.)  181 
8.  W^.  1062,  which  was  an  action  for  the  re- 
covery of  money  deposited  with  a  hotel  com- 
pany, it  was  said:  ^'Defendant  may  not  say 
in  setting  forth  one  defense  that  no  bailment 
and  no  contract  touching  that  matter  what- 
ever was  made  and  in  another  that  such  a 
bailment  was  made  and  defendant  was  not 
responsible  for  the  loss  of  the  money  because 
gross  negligence  on  its  part  does  not  appear. 
These  two  defenses  are  utterly  inconsistent 
and  irreconcilable  and  amount  to  a  felo  de  se. 
It  is  the  established  rule  of  decision  'that 
though  one  may  make  any  djefense  under  the 
general  issue  which  tends  to  defeat  the  plain- 
tiff's cause  of  action  such  defenses  must  be 
inconsistent  at  least 'and  not  so  irreconcilable 
as  for  one  to  repel  the  force  of  the  other." 

But  in  Quigley  v.  Merritt,  11  la.  147,  it 
was  held  that  in  an  action  for  money  had  and 
received  a  general  denial,  although  incon- 
sistent with  an  allegation  that  any  money 
received  by  the  defendant  was  received  under 
an  agreement  for  services  in  procuring  sur- 
veying work  for  the  plaintiff,  could  be  joined 
therewith. 

In  New  York  it  has  been  held  that  in  an 
action  to  recover  money  loaned  or  deposited 
a  defendant  may  join  in  his  answer  a  gen- 
eral denial  with  a  plea  of  payment.  Do  van 
v.  Dinsmore,  33  Barb.  (N.  Y.)  86,  20  How. 
Pr.  504;  Kellogg  v.  Baker,  15  Abb.  Pr.  (N. 
Y.)  286.  And  in  Spencer  v.  Tooker,  12  Abb. 
Pr.  (X.  Y.)  353,  it  was  held  that  in  an  action 
for  money  due  a  denial  of  indebtedness  to  the 
full  amount  claimed  and  an  admission  of  a 
certain  amount  to  be  due  was  not  inconsistent 
with  a  plea  of  tender  of  the  amount  admitted 
to  be  due. 

In  Elis  V.  Gill,  92  Ky.  569,  18  S.  W.  464, 
13  Ky.  L.  Rep.  798,  it  was  held  that  in  an 
action  to  recover  money  claimed  to  have  been 
lost  in  gambling,  a  defense  denying  that  any- 
thing was  lost  was  not  inconsistent  with  an 
averment  that  the  defendant  had  lost  to  the 
plaintiff. 

g.  Action  Relating  to  Personal  Property. 

In  an  action  for  the  wrongful  seizure  and 
sale  of  property  claimed  to  be  exempt  from 
execution,  pleas  of  the  general  issue,  a  denial 
that  the  property  was  exempt  from  execution 
and  an  allegation  that  the  property  was  sold 
under  a  judgment  recovered  for  the  purchase 
price  were  held  not  to  be  inconsistent  under 
the  rule  that  defenses  are  not  inconsistent 
when  all  may  be  true.  State  v.  Samuels,  28 
Mo.  App.  649. 

In  an  action  to  recover  securities  pledged, 
a  denial  of  the  ownership  of  the  plaintiff  and 
a  plea  that  the  goods  were  delivered  to  the 
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defendant  by  the  plaintiff  as  a  pledge  for 
advances  made  were  held  not  to  be  inconsist- 
ent, the  court  saying:  "There  may  be  many 
cases  where  a  party  is  not  the  owner  of  prop- 
erty, and  still  obtains  money  by  pledging  it, 
and  the  defendant  could  in  an  action  set  up 
both  defenses.  Take,  for  instance,  the  case 
of  stolen  property,  on  which  the  thief  obtains 
a  loan  of  money.  The  defense  of  money  ad- 
vanced upon  it  would  be  a  good  defense  to  an 
action  brought  by  him  for  the  recovery  of  it, 
but  would  not,  by  any  means,  estop  the  de- 
fendant from  showing  on  the  trial  that  the 
property  had  been  stolen,  and  that  the  plain- 
tiff was  under  no  circumstances,  entitled  to 
the  possession  of  it."  Townsend  v.  Piatt,  3 
Abb.  Pr.  (N.  Y.)  326. 

In  an  action  to  recover  certain  securities 
deposited  for  a  loan  it  was  held  that  it  was 
not  inconsistent  for  the  defendant  to  deny 
ever  having  received  them,  and  at  the  same 
time  to  allege  that,  if  he  did  receive  them, 
they  had  been  lost.  Willard  v.  Giles,  24  Wis. 
319. 

In  Gordon  v.  Freeman,  112  Minn.  482,  128 
N.  W.  834,  rehearing  denied  112  Minn. 
486,  128  N.  W.  1118,  it  was  held  that  a  de- 
fense to  an  action  for  unlawfully  detaining 
certain  grain,  that  it  was  retained  by  virtue 
of  a  thresher's  lien,  was  not  inconsistent  with 
the  defense  that  the  plaintiff  was  allowed  to 
retain  the  balance  of  the  grain  on  condition 
that  the  defendant  had  a  lien  on  the  amount 
kept. 

In  an  action  against  a  carrier  for  the  loss 
of  a  trunk  it  was  held  that  a  plea  of  general 
denial  was  not  inconsistent  with  the  further 
plea  that  since  the  beginning  of  the  action 
the  defendant  had  tendered  the  trunk  in 
good  condition  to  the  plaintiff.  Lake  Shore 
etc.  R.  Co.  v.  Warren,  3  Wyo.  134,  6  Pac. 
724.  In  that  case  it  was  said:  ''In  this 
case  both  pleas  may  be  true.  For  example, 
for  anything  that  appears  in  the  pleas,  the 
plaintiff  in  error  may  have  come  into  posses- 
sion of  the  property  by  finding  after  suit 
brought,  and  not  otherwise,  and  having  so 
received  it  may  have  offered  to  deliver  it  to 
the  defendant  in  error." 

In  an  action  for  the  recovery  of  personal 
property  a  general  denial  has  been  held  not 
to  be  inconsistent  with  a  plea  of  justification 
under  execution.  Billings  v.  Drew,  52  Cal. 
666;  Hackley  v.  Ogmun,  10  How.  Pr.  (N.  Y.) 
44.  But  in  an  action  for  taking  and  con- 
verting personal  property  a  defense  admitting 
the  taking  of  the  goods  and  alleging  that 
they  were  the  property  of  a  third  person  and 
justifying  the  taking  under  process  was  held 
to  be  inconsistent  with  a  general  denial  of 
every  allegation  in  the  complaint.  Derby  v. 
Gallup,  5  Minn.  119.  And  in  an  action  to 
recover  possession  of  cattle  under  a  chattel 
mortgage  it  was  held  that  a  denial  of  the 


execution  of  the  mortgage  was  inconsistent 
with  an  allegation  admitting  its  execution 
but  averring  that  it  was  done  for  fraudulent 
purposes.  Veasey  v.  Humphreys,  27  Ore.  515, 
41  Pac.  8;  Maxwell  v.  BoUes,  28  Ore.  1,  41 
Pac.  661. 

In  an  action  to  contest  the  right  to  fore- 
close a  chattel  mortgage  the  defenses  of  rescis- 
sion and  breach  of  contract  have  been  held  to 
be    inconsistent   since    both   cannot   be   true. 
Murphy  v.  Russell,  8  Idaho  133,  67  Pac.  421. 
However,  under  the  Iowa  code  specifically  al- 
lowing   inconsistent   defenses   to    be    pleaded 
together,  the  defense  of  rescission  of  the  con- 
tract and  breach  of  warranty  have  been  al- 
lowed.    Thorson,  etc.  Co.  v.  Baker,   107  Ta. 
49,  77  N.  W.  510,  wherein  it  was  said:    "De- 
fendant in  the  case  at  bar  pleaded  rescission, 
but  the  court  held,  in  ruling  on  a  demurrer 
to  this  answer,  that  he  could  not  maintain 
this  defense,  because  he  held  the  gun  an  un- 
reasonable length  of  time  before  tendering  it 
back.    Thereupon  he  6 led  a  counterclaim  for 
breach  of  warranty  in  the  sale  of  the  gun, 
claiming  that  it  did  not  meet  the  warranty, 
and  this  he  did  by  way  of  amendment  to  his 
original  answer.    This  we  do  not  regard  as  an 
election  of  remedies.    Section  2656  of  the  Code 
of  1873  provides  that  a  defendant  may  set 
forth  in  his  answer  as  many  causes  of  de- 
fense, counterclaim,  whether  legal  or  equita- 
ble, as  he  may  have.     And  section  2710  of 
the  same  code  provides  that  'inconsistent  de- 
fenses may  be  stated  in  the  same  answer  or 
reply.'     Under  these  statutes  it  was  permis- 
sible  for   defendant  to  plead   in   defense  to 
plaintiff's  action  a  rescission  of  the  contract 
in  one  count,  and  a  counterclaim  for  breach 
of  warranty  in  the  other.    It  is  not  like  the 
case  of  Crawford  v.  Nolan,  70  la.  97,  wherein 
we  held  that  a  defendant  who  claimed  under 
an  attachment  in  a  replevin  suit  brought  by 
a  mortgagee   of   the  property   could   not  be 
heard  to  say  that  it  in  fact  owned  the  prop- 
erty at  the  time  the  mortgage  was  executed, 
and  that  the  mortgage  was  of  no  validity  be- 
cause not  made  by  the  owner.     Tliis  decision 
was  based  upon  the  doctrine  that  one  cannot 
claim  property  under  two  inconsistent  rights 
at  the  same  time.    It  is  said  that,  as  defend- 
ants attached  the  goods  as  the  property  of 
the  mortgagor  they  were  estopped  from  set- 
ting up  that  they  owned  the  property.    In 
the  case  at  bar  defendant  made  no  claim  to 
the  property.    He  insisted,  in  one  division  of 
his  answer,  that  by  reason  of  breach  of  war- 
ranty  he  was   entitled   to  rescind,   and  had 
offered  to  rescind,  the  sale;  and,  in  another, 
that  there  was  a  breach  of  warranty  resulting 
in  his  damage.     These  were  clearly  inconsist- 
ent  defenses,    and    not    such    an    election  of 
remedies  as  bound  him." 

In  an  action  of  replevin,  non  cepit  and  a 
plea  that  the  property  of  the  goods  was  in 
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the  defendant  were  allowed  to  be  pleaded  to- 
gether, the  court  holding  that  even  if  incon- 
sistent they  could  be  joined.  Shuter  v.  Page, 
11  Johns.  (N.  Y.)  196.  Similarly  non  detinet, 
property  in  the  defendant  and  an  averment 
that  the  defendant  had  a  right  to  the  horses 
for  pasturage  and  feeding  have  been  allowed 
to  be  pleaded  together  under  the  Illinois  rule 
that  even  though  inconsistent  a  defendant 
may  plead  as  many  defenses  as  he  may  have. 
Holmes  v.  Tarble,  77  111.  App.  114. 

h.  Action  Orotoing  Out  of  Contract  of  Sale, 

In  an  action  for  goods  sold  it  has  been  held 
that  the  general  issue,  prescription  and  a  dis- 
charge under  a  state  Insolvent  law  were  not 
inconsistent  defenses  and  might  be  joined  in 
the  same  answer.  Shewell  v.  Raguet,  17  La. 
459.  Nor  is  there  any  inconsistency  in  fact 
between  pleas  of  the  general  issue  and  the 
statute  of  limitations,  Richardson  v.  Whit- 
field, 2  McCord  L.  (S.  C.)  148,  or  pleas  of 
pa3nnent  and  the  statute  of  limitations,  Con- 
way V.  Wharton,  13  Minn.  158. 

Pleas  of  non  assumpsit  and  payment  have 
been  held  to  be  consistent  in  an  action  for 
goods  sold.  Rogers  v.  Old,  6  Serg.  &  R.  (Pa.) 
411,  wherein  it  was  said:  "The  several  pleas 
are  to  be  considered  as  distinct  and  independ- 
ent, and  each  is  to  be  proved  as  if  it  stood 
alone.  They  are  not  inconsistent  as  non 
assumpsit,  and  a  tender  as  to  part;  because, 
in  that  case,  if  the  general  issue  be  found 
for  the  defendant,  it  will  then  appear  on  the 
record  that  no  debt  is  due,  and  yet  the  defend- 
ant admits  that  something  is  due.  He  can 
only  plead  non  assumpsit  as  to  part,  and 
tender  as  to  the  residue.  But  so  consistent 
are  the  pleas  of  non  assumpsit  and  payment, 
that  on  the  general  issue,  which  is  non  as- 
sumpsit, the  defendant  may  give  payment  in 
evidence.  The  plea  of  payment  alone  admits 
the  promise,  and  the  burden  of  the  proof 
on  that  issue  is  cast  on  the  defendant,  and  he 
begins  and  concludes.  But  this  is  not  so  in 
non  assumpsit  and  payment.  Constant  ex- 
perience demonstrates  that  it  is  not  so.  It 
is  almost  the  universal  practice  to  put  in 
both  pleas,  where  the  defendants  intend  to 
resist  the  existence  of  the  demand  at  any 
time." 

A  general  denial  has  been  held  to  be  con- 
sistent with  a  plea  that  indebtedness  had 
been  extinguished  by  novation.  Durham  v. 
Williams,  32  La.  Ann.  962,  wherein  it  was 
said :  "We  are  constrained  to  differ  with  our 
learned  brother  of  the  district  court  in  his 
conclusion  on  this  feature  of  the  pleadings. 
We  are  of  opinion  that  the  two  pleas  as  in- 
terposed by  defendants  are  not  inconsistent. 
Defendants'  plea  of  general  denial  is  not  lev- 
eled at  averments  of  simple  facts,  but  at 
allegations  of  facts  pregnant  with  a  legal 
proposition  or  deduction.    They  do  not  deny 


the  existence  of  the  account  sued  on,  nor  the 
averment  that  the  items  charged  therein  were 
furnished  to  their  plantation,  but  they  deny 
that  such  an  account,  such  dealings  and  such 
transactions  could,  by  operation  of  law,  make 
them  the  debtors  of  plaintiff;  but  they  aver 
that  if  such  an  indebtedness  can  be  legally 
deduced  from  such  state  of  facts,  that  the 
indebtedness  has  been  extinguished  by  nova- 
tion in  the  manner  suggested  in  their  answer. 
This  plea  is  merely  in  the  alternative,  and 
has  been  sanctioned  by  our  jurisprudence  in 
many  instances." 

In  an  action  for  the  purchase  price  of  a 
machine  a  defense  that  tlie  machine  was  not 
as  warranted  was  held  not  to  be  inconsistent 
with  the  further  defense  that  the  machine 
was  bought  for  a  known  specifie  purpose  and 
that  it  proved  to  be  worthless  for  such  pur- 
pose. Keystone  Implement  Co.  v.  Leonard,  40 
Mo.  App.  477;  Gammon  v.  Ganfield,  42  Minn. 
368,  44  N.  W.  125. 

In  an  action  for  the  recovery  of  a  balance 
on  account  of  goods  purchased  and  sold  for 
and  to  the  defendant  the  answer  contained 
first,  a  general  denial;  second,  the  affirmative 
defense  that  the  balance  sued  for  was  the 
result  of  wagering  contracts  in  grain,  known 
as  options  and  futures,  which  were  prohibited 
by  law;  and  third,  that  the  plaintiff,  as  the 
defendant's  agent  in  these  transactions,  dis- 
obeyed the  orders  and  directions  of  the  de- 
fendant, and,  owing  to  such  disobedience, 
caused  a  loss  to  the  defendant  nearly  equal 
in  amount  to  the  entire  balance  now  claimed. 
Applying  the  rule  that  defenses  are  not  in- 
consistent if  both  may  be  true  the  court 
said:  "It  is  evident  that  the  action  of  the 
court  was  erroneous,  as  the  defendant  was 
entitled  to  show,  if  he  could,  both  that  the 
transactions  were  illegal,  and  that  the  plain- 
tiff had  disobeved  his  instructions,  as  both 
might  have  been  true."  Grier  Commission  Co. 
V.   Dockstader,   47   Mo.    App.    42. 

Where  in  an  action  for  damages  for  failure 
to  deliver  goods  purchased  the  defendant 
pleaded  an  act  of  God  as  an  excuse  for  the 
failure  and  set  out  further  the  receipt  of  a 
part  of  the  goods  after  the  time  originally 
agreed  on  for  delivery,  under  a  new  contract 
and  alleging  a  waiver  of  the  conditions  of  the 
original  contract,  it  was  held  that  the  defenses 
were  not  so  inconsistent  that  they  both  could 
not  be  true.  Fleishman  v.  Meyer,  46  Ore. 
267,  80  Pac.  209. 

Similarly,  it  has  been  held  that  a  defendant 
might  deny  making  a  contract  for  the  sale 
of  goods  and  allege  that  the  goods  were  not 
shipped  within  a  reasonable  time  without 
violating  any  rule  against  pleading  inconsist- 
ent defenses.  Ford,  etc.  Lumber  Co.  v.  H.  F. 
Cady  Lumber  Co.  94  Neb.  87,  142  N.  W.  300. 

In  Irwin  v.  Buffalo  Pitts  Co.  39  Wash.  346, 
81  Pac.  849,  it  was  held  that  a  defense  to  an 
action   to   recover  commissions  for   the   sale 


788 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


of  machinery,  setting  up  that  ten  per  cent 
was  to  be  deducted  if  the  notes  were  not  paid 
at  maturity  and  any  expense  was  incurred 
in  their  collection,  was  not  inconsistent  with 
the  defenses  of  the  statute  of  limitationsi 
settlements,  and  that  the  sale  was  made  under 
a  different  contract. 

In  an  action  to  recover  commissions  for 
selling  stock,  an  answer  containing  &  general 
denial  and  setting  up  a  counterclaim  was  held 
to  be  allowable  under  the  statute  (Laws  1913, 
p.  312)  though  prior  to  that  time  it  was 
improper.  Hammer  v.  Campbell  Automatic 
Safety  Gas  Burner  Co.  74  Ore.  126,  144  Pac. 
396. 

In  an  action  on  a  contract  for  the  sale  of 
goods,  pleas  of  non  est  factum  and  that  if  the 
defendant  signed  the  contract  his  signature 
thereto  was  obtained  by  fraud  have  been  held 
aot  to  be  so  inconsistent  as  to  prevent  their 
being  joined.  Bird,  etc.  Map  Co.  v.  Jones,  27 
Kan.  177;  Loveland  v.  Jenkins-Boys  Co.  49 
Wash.  369,  95  Pac.  490.  In  the  case  last 
cited  the  rule  was  stated  as  follows:  *'Plead- 
ings  are  construed  according  to  their  legal 
effect,  and  it  is  not  a  legal  execution  of  a 
contract  to  procure  the  maker's  signature 
thereto  by  trickery  and  fraud,  and  when  a 
person  so  defrauded  is  sued  upon  the  pur- 
ported contract,  he  may  properly  deny  its 
execution  and  plead  affirmatively  the  fraud 
practiced  upon  him  by  which  he  was  induced 
to  apparently  execute  it.'' 

In  American  Jobbing  Assoc,  v.  Potter 
(Ky.)  124  S.  W.  311,  which  was  an  action 
on  a  contract  for  the  sale  of  certain  jewelry, 
the  defendant  by  his  answer  pleaded  in  sub- 
stance that  he  was  a  merchant  doing  a  small 
business  at  Kinner,  Ky.;  that  he  was  without 
education,  and  could  scarcely  read  print;  that 
on  January  30,  1906,  J.  W.  Hall,  a  salesman 
for  the  plaintiff  came  to  his  store  and  offered 
to  sell  him  the  merchandise  referred  to  in  the 
petition;  that  he  declined  to  buy  it;  that  Hall 
then  agreed  with  him  to  ship  it  to  him  on 
commission,  he  to  have  twenty-five  per  cent 
of  the  proceeds  of  the  sale  for  his  services, 
and  to  remit  every  three  months,  what  was 
left  at  the  end  of  fourteen  months  to  be  re- 
turned to  the  plaintiff;  that  Hall  then  pro- 
posed to  draw  up  a  contract,  and  read  it  to 
him;  that,  as  read  to  him  by  Hall,  the  con- 
tract was  an  agreement  on  his  part  to  take 
the  stuff  on  commission  as  stated,  and  that 
he  signed  it  on  this  understanding;  that  Hall 
practiced  a  fraud  on  him  and  obtained  his 
signature  to  the  contract  by  fraud;  that 
shortly  after  this  he  received  six  notes 
called  for  in  the  contract  to  be  signed  by  him 
and  returned  to  the  plaintiff;  that  he  had 
not  then  opened  the  goods,  and  that  when 
he  discovered  the  fraud  that  had  been  prac- 
ticed on  him  he  immediately  returned  the 
goods  and  the  papers  to  the  plaintiff  without 


signing  the  papers.  In  answer  to  the  objec- 
tion that  the  answer  presented  inconsistent 
defenses  the  court  said:  "There  was  no  in- 
consistency between  the  first  paragraph  and 
the  second,  for  the  denials  in  the  first  para- 
graph are  accompanied  with  the  statement 
that  he  made  no  contract  with  the  plaintiff 
except  as  thereafter  set  out,  and  in  the 
subsequent  part  of  the  answer  the  facts  as  to 
what  contract  was  made  are  fully  stated.*' 
But  see  Marx  v.  Gross,  58  Super.  Ct.  221, 
9  N.  Y.  S.  719,  appeal  dismissed  126  X.  Y. 
747,  27  N.  £.  407,  wherein  it  was  held  that  a 
denial  of  making  a  contract  of  sale  was  in- 
consistent with  a  plea  that  the  defendant  was 
induced  to  make  the  contract  by  fraud. 

Failure  to  deliver  goods  bought  and  a  de- 
fense that  the  order  was  obtained  by  fraudu- 
lent representations  have  been  held  not  to  be 
inconsistent  defenses.  Roblee  v.  Secrest,  28 
Minn.  43,  8  N.  VV.  904.  And  so  in  an  action 
for  the  sale  of  goods  it  has  been  held  that  the 
defendant  might  plead  breach  of  warranty 
and  that  he  was  induced  to  enter  into  the 
contract  of  pureliase  through  fraudulent  rep- 
resentations of  the  vendor.  Kelly  v.  Bernhei- 
mer,  3  Thomp.  &  C.  (N.  Y.)  140,  wherein  the 
rule  was  stated  as  follows:  '^he  court  has 
no  power  to  require  defendants  to  elect  upon 
which  of  their  defenses  they  will  rely  where 
more  than  one  is  set  forth  by  the  answer,  and 
evidence  is  given  tending  to  prove  their  truth, 
unless  they  are  so  far  inconsistent  that  both 
cannot  properly  co-exist  in  the  same  trans- 
action. That  is  very  manifestly  not  the  case 
as  to  the  defenses  of  warranty  and  fraud  in 
the  sale  of  property,  for  the  vendor  may 
fraudulently  misrepresent  the  nature,  quality 
and  condition  of  the  property  sold,  and  at  the 
same  time  contract  for  or  warrant  the  exist- 
ence of  the  attributes  indicated  by  the  repre- 
sentations made.  Both  may  be  true,  and  one 
does  not  in  any  manner  merge  the  existence 
of  the  other.  In  the  present  case,  what  trans- 
pired before  the  final  contract  of  sale  \v&» 
made,  tended  to  establish  the  truth  of  the 
defense  depending  on  the  fraud,  while  if  the 
warranty  was  made  at  all,  it  was  when  the 
terms  of  the  sale  were  finally  arranged.  Both 
could  very  well  be  true,  and  the  claim  to 
maintain  them  involved  neither  impropriety 
nor  inconsistency.  Tlie  court  therefore  erred 
in  requiring  the  defendant  to  elect  between 
the  two." 

However,  it  has  been  held  that  a  defendant, 
in  an  action  to  recover  the  purchase  price 
of  goods  sold,  may  not  plead  a  general  denial 
and  also  set  up  a  breach  of  warranty  as  to  the 
quality  of  the  goods.  Wertheimer-Swartn 
Shoe  Co.  V.  McDonald,  138  Mo.  App.  328,  Hi 
S.  W.  5;  Brown  v.  Emerson,  155  Mo.  App. 
459,  134  S.  VV.  1108.  Nor  in  such  a  suit 
may  a  defendant  plead  the  general  issue  and 
payment.     Dean  v.  Jackson,  1  Mart.  N.  S. 
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(La.)  127;  Bryans  v.  Dunsetli,  1  Mart.  N.  S. 
(La.)  412. 

In  an  action  to  recover  the  price  paid  for 
a  slave  on  the  ground  of  concealed  defects,  it 
was  held  that  the  defendant  could  not  join 
the  general  issue  with  a  plea  that  the  defects 
had  not  heen  concealed.  Vasasseur  v.  Bayon, 
11  Mart.  O.  S.    (La.)   639. 

Where  in  a  suit  on  a  written  contract 
binding  the  defendant  to  deliver  a  certain 
amount  of  cotton,  the  defendant  pleaded  first 
the  general  issue  and  afterward  pleaded  that 
the  contract  heing  synallagmatic,  two  copies 
had  not  been  made  according  to  law,  it  was 
held  that  the  defenses  were  inconsistent.  Fer- 
guson V.  Thomas,  3  Mart.  N.  S.  (La.)   75. 

In  Cook  V.  Finch,  19  Minn.  407,  which  was 
an  action  for  damages  for  the  breach  of  a 
contract  for  the  sale  of  a  drug  business  it 
was  said:  '"Defendants  set  up  in  their  an- 
swer that  the  contract,  upon  which  the  plain- 
tiffs 'complain,  was  'revoked,  annulled,  and 
modified.'  As  the  contract  could  not  be 
revoked  and  annulled,  and  also  modified,  the 
defenses  thus  set  up  were  inconsistent,  and 
we  see  no  reason  why  defendants  were  not 
properly  compelled  to  elect,  upon  which  they 
would  stand." 

Nor  can  a  denial  of  a  contract  of  sale  be 
joined  with  a  plea  admitting  the  contract  but 
alleging  that  it  was  never  consummated. 
Darrett  v.  Donnelly,  3S  Mo.  492. 

In  Minor  v.  Paragon  Plaster  Co.  (Ky.)  124 
S.  W.  268,  an  action  for  the  purchase  price 
of  brick,  the  defendant  pleaded  a  general 
traverse  denying  all  the  allegations  of  the 
petition.  It  was  held  that  he  could  not  in  an 
amended  answer  admit  the  contract  and  set 
up  a  claim  for  damages  caused  by  delay  in 
delivery. 

In  Chew  v.  Close,  9  Phila.  211,  31  Leg.  Int. 
204,  wherein  the  defendant  pleaded  non  as- 
sumpsit and  tender,  it  was  said:  "This  is 
undoubtedly  bad  pleading,  for  the  tender 
admits  the  contract  to  the  extent  of  the  sum 
tendered,  and  is  therefore  inconsistent  with  a 
denial  of  the  whole  demand,  and  it  is  not 
within  the  privilege  afforded  a  defendant  by 
the  statute  of  Anae." 

i.  Actum  Relating  to  Real  Property  Gener' 

aUy. 

In  an  action  to  recover  damages  for  the 
breach  of  a  contract  of  sale  of  real  estate  an 
amended  answer  denying  the  contract  and 
setting  up  an  alleged  verbal  contract  and  its 
avoidance  has  been  held  not  to  be  inconsistent 
with  a  former  general  denial.  Bowers  v. 
Good,  52  Wash.  384,  100  Pac.  848. 

In  Lord  v.  Wapato  Irrigation  Co.  81  Wash. 
561,  142  Pac.  1172,  an  action  to  recover 
broker's  commissions,  the  defenses  and  the 
ruling  of  the  court  thereon  were  stated  as 


follows:  'The  contention  that  the  appellants 
are  estopped  by  their  answer  to  deny  ap- 
proval and  ratification  of  the  assignment  is 
equally  without  foundation.  In  his  com- 
plaint the  respondent  set  forth  the  a^saignment 
of  Brown  to  himself,  and  averred  that  it  was 
made  with  the  consent  and  approval  of  the 
appellants,  and  was  subsequently  ratified  by 
them.  The  appellants,  in  their  answer,  ad- 
mitted the  assignment,  bvt  denied  the  other 
allegations  averred  concerning  it.  They  also, 
by  way  of  a  separate  defense,  set  up  an  abro- 
gation of  the  contract  by  the  mutual  consent 
of  the  parties,  and  a  full  settlement  of  all 
matters  and  differences  growing  out  of  the 
same.  By  a  second  separate  defense,  they 
pleaded  a  breach  of  the  undertaking  to  pro- 
cure consents  to  the  sale  of  the  land  in 
allotments  8  and  10,  and,  by  reason  of  such 
breach,  they  were  delayed  in  the  prosecution 
of  the  enterprise,  were  compelled  to  procure 
the  land  through  other  sources,  at  a  great 
expense  to  themselves,  and  at  a  price  in 
excess  of  that  at  which  the  brokers  agreed  to 
procure  the  property,  to  their  damage  in  a 
large  sum  of  money,  for  which  they  demand 
judgment  against  the  respondent.  Concerning 
this,  counsel  say:  *They  first  plead  no  con- 
tract and  then  proceed  to  specify  damages 
and  demand  judgment  under  the  contract,  the 
effect  of  which  is  to  render  their  pleading  of 
no  force,  as  an  answer  on  this  point.  The 
two  positions  are  so  absolutely  inconsistent 
that  neither  can  stand;  the  proof  of  the  one 
would  necessarily  destroy  and  disprove  the 
other,  and  vice  versa.  There  is  therefore  no 
issue  raised  in  the  case  upon  plaintiff's  aver- 
ment that  the  Brown  assignment  was  taken 
by  plaintiff  with  the  full  knowledge,  consent, 
acquiescence  and  subsequent  ratification  of 
both  of  defendants.'  But,  as  we  view  ,it, 
there  is  no  inconsistency  in  the  plea  of  abro- 
gation of  the  contract  and  the  demand  of 
damages  for  a  breach  of  its  conditions.  The 
inconsistency  lies  in  the  fact  that  a  demand 
of  damages  is  made  after  a  plea  that  the 
parties  settled  their  differences  in  full.  It 
could  well  be  that  a  party  could  recover  dam- 
ages for  the  breach  of  a  contract,  even  after 
it  had  been  abrogated  by  mutual  consent,  but 
no  recovery  could  be  had  for  a  breach  after 
the  parties  had  settled  their  differences  in 
full.  But  this  is  not  the  inconsistency  aimed 
at  by  the  rule  on  which  the  respondent  relies. 
The  rule  is  intended  to  prevent  false  swearing 
and  perjury.  In  a  court  of  justice,  where 
truth  is  the  result  sought,  a  party  cannot  be 
heard  to  testify  that  certain  statements  of 
fact  are  true  in  support  of  one  branch  of  his 
case,  and  deny  their  truth  in  support  of  an- 
other. But  defenses  are  inconsistent  only 
when  one  of  them  is  necessarily  false.  Here 
no  such  condition  is  presented.  It  can  be 
true  that  the  appellants  have  been  damaged 
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by  a  breach  of  the  contract  on  the  part  of 
the  brokers,  and  that  the  parties  have  had  a 
full  and  complete  settlement  of  the  matters 
arising  out  of  the  breach.  A  witness  testify- 
ing to  both  state  of  facts  will  not  subject 
himself  to  the  pains  and  penalties  of  perjury. 
The  appellants,  of  course,  cannot,  in  the  final 
judgment,  have  the  benefit  of  both  the  settle- 
ment and  the  counterclaim.  But  they  may 
consistently  plead  both,  and  may  have  the 
benefit  of  the  settlement,  if  in  the  judgment 
of  the  court  their  proofs  sustain  the  plea  of 
settlemettt;  or,  failing  in  that,  may  have  a 
judgment  in  damages,  if  their  proofs  sustain 
the  plea  of  damages." 

In  an  action  on  a  contract  for  the  exchange 
of  realty  a  defense  denying  the  contract  has 
been  held  to  be  consistent  with  a  plea  admit- 
ting the  contract  but  setting  up  a  release  on 
account  of  the  fraud  of  the  plaintiff.  Wend- 
ling  v.  Pierce,  27  App.  Div.  517,  60  N.  Y. 
S.  509. 

In  Bluett  V.  Wilce,  43  Wash.  492,  86  Pac. 
853,  which  was  an  action  to  recover  land 
from  an  alleged  trustee,  a  prayer  in  the 
answer  that  the  bill  should  be  dismissed  waa 
held  not  to  be  inconsistent  with  the  further 
prayer  that  if  the  court  should  find  that  any 
of  the  plaintiffs  had  any  title  or  interest  in 
the  land  aJi  accounting  should  be  had  and  the 
defendant  should  be  given  an  allowance  for 
any  sums  or  expenses  paid  by  her.  In  Irwin 
v.  Holbrook,  32  Wash.  349,  73  Pac.  360, 
which  was  an  action  for  an  accounting  of  an 
alleged  trust  arising  from  the  sale  of  land, 
it  was  held  that  a  denial  of  the  trust  rela- 
tion was  not  inconsistent  with  a  plea  of  the 
statute  of  limitations,  as  both  might  be  true. 

Where,  in  an  action  to  set  aside  a  deed 
alleged  to  be  a  forgery,  the  defendant  pleaded 
a  general  denial,  it  was  held  not  to  be  in- 
consistent to  enter  the  further  plea  that  the 
deed  was  made  without  consideration  and 
in  trust  to  hold  the  naked  title  and  to  recon- 
vey  when  requested  by  the  defendant  to  do  so. 
Keane  v.   Kyne,   2  Mo.   App.   317. 

In  an  action  to  set  aside  a  deed  on  the 
ground  of  the  mental  incapacity  of  the 
grantor  a  plea  setting  up  a  former  deed  be- 
tween the  same  parties  but  which  was  can< 
celled  because  of  an  error  in  the  description 
was  held  not  to  be  inconsistent  with  a  plea 
setting  up  the  second  deed.  Crowder  ▼.  Sear- 
cy,   103   Mo.   97,   15    S.    W.    346. 

In  an  action  to  reform  a  deed  a  defense 
that  the  deed  expressed  fully  the  contract  was 
held  to  be  consistent  with  the  further  defense 
that  if  it  did  not  the  defendant  was  entitled 
to  have  the  contract  rescinded  on  the  ground 
of  mutual  mistake  of  the  parties.  Lord  t. 
Horr,  30   Wash.   477,   71   Pac.   23. 

But  in  an  action  to  set  aside  a  deed  from 
a  husband  to  a  wife  on  the  ground  of  fraud  a 
plea  that  the  consideration  for  the  deed  waa 


paid  from  exempt  personal  property  waa  held 
to  be  inconsistent  with  a  plea  that  tlie  con- 
sideration was  paid  from  proceeds  of  the 
homestead.  Oldham  v.  Oldham,  141  Ky.  526, 
133  S.  W.  232.  And  in  an  action  to  set 
aside  a  mortgage  given  to  indemnify  sureties 
for  loss  on  account  of  the  embezzlement  of 
their  principal,  the  son-in-law  of  the  mort- 
gagor, the  defense  by  the  sureties  that  the 
mortgagor  failed  to  reconvey  land  deeded  to 
her  by  her  son-in-law,  and  a  denial  by  them 
that  they  were  chargeable  with  anything  the 
son-in-law  did  in  the  transaction,  were  held 
to  be  inconsistent.  Bell  v.  Campbell,  123  Mo. 
1,  25  S.  W.  359,  45  Am.  St.  Rep.  505. 

In  an  action  to  recover  for  timber  alleged 
to  have  been  wrongfully  cut  and  carried  away 
it  has  been  said:  ''He  had  a  right  to  deny 
that  the  plaintiffs  were  the  owners  of  the 
land,  and  in  addition  thereto  to  set  up  in 
avoidance  of  their  claim  any  matters  of  es- 
toppel that  he  relied  upon.  His  defenses  that 
he  was  an  innocent  purchaser  without  notice, 
and  also  that  he  had  notice  of  the  claim  of 
the  plaintiffs  and  was  advised  by  them  to  pur- 
cha.se  the  timber  and  that  they  advised  the 
Jacksons  to  sell  it  to  him,  were  merely  es- 
toppels against  them.  Although  he  may 
have  known  of  the  existence  of  plaintiffs' 
claim  of  title,  yet  if  he  was  advised  by  them 
to  purchase  the  timber  or  if  they  authorized 
the  Jacksons  to  sell  it  to  him  he  was  in  law 
an  innocent  purchaser  of  it,  or,  to  put  it  in 
another  way,  the  plaintiffs  under  these  cir- 
cumstances would  be  estopped  to  assert  any 
claim  against  him.  It  is  only  when  one 
plea  is  a  direct  and  unequivocal  contradiction 
in  fact  as  well  as  in  law  of  another  plea  that 
the  pleas  will  be  inconsistent."  Jones  v. 
Whitaker,  141  Ky.  484,  133  S.  W.  223. 

And  in  Davis  v.  Chamberlain,  51  Ore.  304, 
98  Pac.  154,  which  was  an  action  to  restrain 
the  use  of  water  by  the  defendants,  it  was 
held  that  a  defense  alleging  the  right  to  use 
the  water  by  adverse  user  Was  not  inconsist- 
ent with  the  further  defense  that  the  defend- 
ant had  the  right  to  use  the  water  as  a  ri- 
parian owner.  And  so,  in  Hough  v.  Porter, 
51  Ore.  318,  95  Pac.  732,  98  Pac.  1083  {re- 
hearing denied  51  Ore.  445,  102  Pac.  728), 
it  was  held  that  in  an  action  to  determine 
water  rights,  a  plea  of  adverse  possession 
was  not  inconsistent  with  an  averment  of 
rights  to  the  use  of  the  water  acquired  by 
prior  appropriation. 

It  has  been  held  that  in  an  action  for  the 
recovery  of  the  price  of  land  a  plea  of  the 
general  issue  was  inconsistent  with  a  plea  of 
payment.  Judice  v.  Brent,  6  Mart.  N.  S. 
(La.)   226. 

In  an  action  to  recover  the  first  payment 
on  the  purchase  price  of  land  the  answer  con- 
tained a  general  denial  and  a  plea  of  payment 
of  "any  and  all  just,  equitable,  or  legal  claims 
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and  demands  which  plaintiff  may  have  had 
against  him  on  account  of  the  first  payment 
%ipaa  the  purchase  price  of  the  one-fifth  in- 
terest in  the  twenty  thousand  acres  of  land 
mentioned  in  the  complaint."  In  answer  to 
the  contention  that  these  defenses  were  in- 
consistent the  court  said:  ''The  answer  con- 
tains a  general  denial.  This  puts  in  issue 
every  allegation  of  the  complaint.  It  next 
says  that  the  defendant  has  fully  paid  plain- 
tiff all  just,  equitable,  or  legal  claims  or  de- 
mands against  him  growing  out  of  any  mat- 
ters mentioned  in  the  complaint.  Under  sec. 
2C57  a  defendant  may  plead  as  many  defenses 
as  he  may  have»  even  though  based  upon  in- 
consistent legal  theories.  .  .  .  'Separate 
and  distinct  defenses  are  consistent  when  both 
may  be  true,  and  are  only  held  inconsistent 
when  the  proof  of  one  necessarily  disproves 
the  other.'  We  see  no  good  reason  why  the 
two  defenses  may  not  be  interposed  and  relied 
upon  by  the  defendant,  and  therefore  approve 
of  the  ruling  of  the  trial  court  in  this  re- 
spect." Gates  V.  Avery,  112  Wis.  271,  87 
N.  W.  1091.  Nor,  in  a  similar  action,  la 
the  defense  of  fraud  set  up  in  a  coimter- 
claim  seeking  the  rescission  of  the  contract, 
inconsistent  with  a  defense  alleging  damages 
for  a  breach  of  the  contract  if  it  should  be 
held  valid.  South  Milwaukee  Boulevard 
Heights  Co.  ▼.  Harte,  96  Wis.  592,  70  N.  W. 
821. 

In  an  action  by  a  vendor  to  recover  money 
paid  to  a  bank  by  the  vendee,  and  alleged  to 
have  been  paid  by  the  bank  improperly  to  the 
vendor's  father,  a  defense  that  the  father 
was  in  reality  the  true  owner  of  the  land 
sold  was  held  not  to  be  inconsistent  with  the 
defense  that  the  money  had  been  paid  to  the 
father  for  improvements  he  had  put  on  the 
land.  Cooper  v.  Farmers',  etc.  Bank,  68 
Wash.  310,  123  Pac.  465. 

A  plea  by  a  defendant,  in  an  action  to  re- 
cover possession  of  property  by  a  lessor,  deny- 
ing the  plaintiff's  title,  has  been  held  to  be 
inconsistent  with  an  averment  that  the  de- 
fendant was  a  tenant  from  year  to  year  and 
had  had  no  notice  to  vacate.  Fayetteville 
Waterworks  Co.  v.  Tillinghast,  119  N.  C.  343, 
25  S.  E.  960.  In  Kemp  v.  Jennings,  4  Indian 
Ter.  64,  64  S.  W.  616,  in  one  paragraph  of  the 
answer  the  defendant  pleaded  as  follows: 
'This  defendant  further  states  that  under 
and  by  virtue  of  the  Act  of  Congress  of  June 
28,  1898,  known  as  the  'Curtis  Bill,'  this  de- 
fendant, being  the  owner  of  improvements 
upon  said  lot,  was,  and  still  is,  entitled  to 
purchase  a  fee  simple  title  to  said  lot  from 
the  Chickasaw  Tribe  of  Indians,  as  soon  as 
the  said  lot  can  be  appraised  under  the  pro- 
visions of  said  Act  of  Congress.  That  said 
lot  is  situated  in  the  town  of  Wyneewood, 
which  has  three  thousand  inhabitants,  and 
prior  to  the  Institution  of  this  suit,  had  been 


duly  incorporated  by  the  order  of  this  court." 
Holding  this  plea  to  be  inconsistent  with 
others  interposed  by  the  defendant  the  court 
said:  "This  paragraph  pleads  a  conclusion  of 
law,  and  is  inconsistent  with  the  other  de- 
fenses interposed  by  defendant  in  this  answer. 
Paragraph  two  of  said  answer  shows  that 
Kemp,  from  whom  Finley  acquired  the  pos- 
session of  the  premises,  was  the  tenant  of  the 
plaintiff.  Finley  could  not  acquire  from 
Kemp  any  more  rights  than  Kemp  had  in  and 
to  this  property.  Kemp  being  a  non-citizen 
could  acquire  no  right  to  hold  this  property, 
except  through  some  citizen  landlord.  The 
plaintiff,  by  written  agreement  with  Kemp, 
was  acknowledged  as  Kemp's  landlord.  What- 
ever Finley  took  or  acquired  from  Kemp  was 
subject  to  and  incident  to  Kemp's  relation  as 
tenant  of  the  plaintiff  in  and  to  this  property 
and  the  court  very  properly  held  that  para- 
graph eight  offered  no  defense  whatever  as 
against  the  landlord  of  Kemp." 

Where,  in  an  action  to  recover  money  paid 
on  a  contract  for  the  purchase  of  land  the 
defendant  pleaded,  first,  specific  performance 
of  the  contract,  and  second,  that  the  contract 
was  void,  it  was  held  that  the  defenses  were 
inconsistent.  McNutt  v.  Nellans,  82  Kan.  424, 
1<J8  Pac.  834. 

In  an  action  to  enforce  a  vendor's  contract 
for  the  purchase  money  of  land  sold  by  him 
but  not  deeded,  the  defendant  pleaded  the 
statute  of  limitations  and  payment  and  the 
fact  that  the  vendor  refused  to  deliver  a  deed 
and  asked  general  relief.  Holding  the  pleas 
to  be  inconsistent  the  court  said:  "Moreover, 
in  his  answer  he  pleads  not  only  payment  of 
the  purchase  money  which  would  entitle  him 
to  a  deed,  but  he  alleges  a  refusal  on  the 
part  of  the  vendor  to  deliver  one,  and  con- 
cludes with  a  prayer  for  general  relief,  which 
is  equivalent  to  a  prayer  for  compelling  the 
vendor  to  complete  the  contract  by  delivery 
of  deed,  if  the  fact  of  payment  should  war- 
rant and  entitle  him  to  such  a  decree.  He 
cannot  plead  the  statute  of  limitations,  which 
would  rescind  the  contract  and  leave  the 
title  in  the  plaintiff,  and  at  the  same  time 
insist  on  having  performed  it  on  his  part, 
which  entitles  him  to  a  deed,  and  ask  to  have 
the  title  taken  out  of  the  plaintiff  and  vested 
in  him  by  delivery  of  a  deed.  The  facts 
alleged  in  his  answer  along  with  his  prayer 
for  relief,  constitute  a  waiver  of  the  plea  of 
the  sUtute."    Adair  v.  Adair,  78  Mo.  630. 

j.  Action  of  Ejectment, 

It  is  generally  held  that  a  defendant  in 
ejectment  may  deny  title  and  plead  the  stat- 
ute of  limitations  at  the  same  time,  the  de- 
fenses not  being  inconsistent.  Willson  v. 
Cleaveland,  30  Cal.  192;  McLamb  v.  Mc- 
Phail,  126  N.  C.  218,  85  S.  £.  426;  Rhodes 
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V.  Gunn,  35  Ohio  St.  387;  Nelson  v.  Brod- 
hack,  44  Mo.  596,  100  Am.  Dee.  328.  In  the 
case  last  cited  it  was  said:  "The  issues  were 
made  by  a  denial  of  the  plaintiff's  allegations 
ajid  upon  a  plea  purporting  to  be  a  plea  of 
the  statute  of  limitations;  and  the  defendant 
claims  that  the  last  plea  was  a  confession  of 
the  plaintiff's  original  right — was  inconsistent 
with  the  denials,  and  relieved  the  plaintiff 
from  the  necessity  of  proving  title.  The  ob- 
jection raises  the  question  whether  an  answer 
setting  up  new  matter,  by  way  of  defense, 
is  so  far  a  confession  of  the  cause  of  action, 
as,  under  our  statute,  to  be  inconsistent  with 
its  denial.  The  logic  of  the  old  special  pleas 
in  bar  admitted  the  material  allegations  of 
the  plaintiff,  but  pleaded  actio  non,  quia  the 
new  matter.  In  a  technical  sense,  they  were 
inconsistent  with  the  denial;  and,  to  obviate 
it,  the  more  recent  forms  in  Chitty  threw  in 
an  'if,*  etc.,  but  they  were  never  held  to  be 
80  inconsistent  as  not  to  be  pleadable  to- 
gether, unless  there  was  an  absolute  incom- 
patibility of  facts.  If  we  were  to  limit  our 
statutory  allowance  of  consistent  defense  by 
the  strict  logic  of  the  old  special  pleas  in  bar, 
all  special  defenses  would  be  cut  off  when 
the  cause  of  action  was  denied;  for  such 
special  defenses  are  technically  supposed  to 
confess  and  avoid,  although,  in  fact,  they 
may  not  confess  at  all.  Such  an  interpreta* 
tion  of  the  statute  should  not  be  adopted  if 
there  is  any  other  that  will  give  a  party  his 
clear  right   to  several  defenses." 

In  Schaefer  v.  Causey,  8  Mo.  App.  142, 
affirmed  76  Mo.  365,  it  was  said:  *'It  is  said 
that  the  equitable  defense  is  inconsistent  with 
the  plea  of  the  statute  of  limitations.  But 
this  is  not  so.  The  test  of  inconsistent  de- 
fenses is  that  the  proof  of  one  disproves  the 
other.  The  fact  that  defendants  have  had 
adverse  possession  for  ten  years  continuously 
next  preceding  the  action,  claiming  under  the 
administrator's  deed,  does  not  disprove  the 
allegation  that  they  paid  the  purchase  money 
to  the  legal  representative  of  plaintiffs,  in 
good  faith,  in  consideration  of  which  they 
received  from  him  a  deed  believed  at  the 
time  to  be  valid  and  effectual,  but  which, 
owing  to  informalities  in  the  proceedings  in 
the  probate  court,  was  not  effectual  to  pass 
the  title." 

In  Northern  Pac.  R.  Co.  v.  Kranich,  62 
Fed.  911,  which  was  an  action  of  ejectment,  it 
was  held  that  the  admission,  "that  the  title 
to  the  property  was  in  the  United  States 
was  not  at  all  inconsistent  with  the  plea  of 
the  statute  of  limitations  by  defendant  as 
against  plaintiff,  and  the  two  defenses  are  not 
inconsistent." 

In  Goodman  v.  Nichols,  44  Kan.  22.  23 
Pac.  957,  a  claim  of  ownership  by  adverse 
possession,  a  plea  of  the  statute  of  limitations 
and   a  plea  asking  that   if  neither    of  the 


former  pleas  were  held  to  be  good  the  defend- 
ant should  be  given  equitable  relief  for  money- 
expended  for  taxes,  improvements,  etc.,  were 
held  to  be  consistent,  the  court  saying: 
"There  is  no  inconsistency  in  the  averments 
of  the  answer,  nor  anything  which  precluded 
the  court  from  awarding  the  judgment  that 
was  rendered.  A  defendant  is  entitled  to  set 
forth  as  many  grounds  of  defense  and  for  re- 
lief, either  legal  or  equitable,  as  he  may  have. 
(Civil  Code,  §§  94,  95.)  In  this  case  the  de- 
fendant claimed  ownership  by  adverse  pos- 
session, and  that  the  plaintiff  was  barred 
under  the  laws  of  the  state  from  maintaining 
her  action;  but  failing  in  these  defenses,  he 
asked  for  such  relief  as  the  facts  alleged 
would  warrant.  We  see  no  reason  why  this 
practice  is  not  permissible.  In  actions  for 
slander  the  defendant  may  include  in  his  an- 
swer a  denial  that  he  used  the  language  im- 
puted to  him,  as  well  as  an  averment  that 
the  language  so  imputed  is  true.  These  de- 
fenses are  held  not  to  be  inconsistent,  and 
certainly  there  is  no  more  ground  for  holding 
the  defenses  made  in  this  action  to  be  in- 
consistent with  each  other."  It  has  been  held 
that  a  general  denial  is  not  inconsistent  with 
a  plea  that  the  plaintiff  purchased  the  land 
at  a  void  trustee's  sale.  Fisher  v.  Stevens, 
143  Mo.   181,  44  8.  VV.  769. 

A  denial  of  title  or  possession  and  a  plea 
of  abandonment  and  forfeiture  are  not  in- 
consistent in  fact.    Bell  v.  Brown,  22  Cal.  671. 

In  I-^better  v.  Ledbetter,  88  Mo.  60,  61. 
it  was  said:  "The  defendant,  therefore,  in 
an  action  of  ejectment,  may  plead  by  way 
of  a  general  denial,  and  rely  upon  that  as  a 
complete  defense.  He  may  also,  in  the  same 
answer,  plead  an  equitable  defense  and  rely 
upon  that  as  an  independent  defense.  But 
the  defendant  will  frame  his  pleading  so  as 
to  show  that  he  relies  upon  both  defenstes. 
If  in  pleading  his  equity  he  unqualifiedly  and 
absolutely  pleads  title  or  right  to  the  pos- 
session out  of  himself  and  in  the  plaintiff  but 
for  the  equities,  then  we  see  no  reason  why 
the  plaintiff  should  be  required  to  offer  any 
evidence,  especially  if  he  waives  damages, 
rents  and  profits.  If  the  defendant  will  make 
such  an  absolute  admission  on  the  record,  it 
is  difficult  to  see  how  there  can  be  an  accom- 
panying denial  of  the  same  matter.  Pleadings 
are  expected  to  tell  the  truth." 

In  Alabama  the  rule  has  been  stated  to  be 
that  a  defendant  cannot  plead  the  general  is- 
sue together  with  a  disclaimer  of  possession 
as  these  defenses  are  inconsistent  with  each 
other,  a  plea  of  the  general  issue  admitting 
possession  under  the  code.  Bernstein  v. 
Humes,  60  Ala.  582,  61  Am.  Rep.  52 ;  McQueen 
V.  I^mpley,  74  Ala.  408;  Torrey  v.  Forbes.  94 
Ala.  135,  10  So.  320.  In  Bernstein  v.  Humes, 
supra,  it  was  said:  "The  defendant  inter- 
posed several  pleas,  and  among  them  the  gen- 
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eral  issue,  'not  guilty/  He  had  also  entered 
a  disclaimer,  denying  that  ne  was  in  posses- 
sion of  the  lots  sued  for,  at  the  time  the 
action  was  brought.  These  defenses  are  in- 
compatible, and  one  must  overrule  the  other. 
A  plea  of  not  guilty  'is  an  admission  by  de- 
fendant  that  he  is  in  the  possession  of  the 
premises  sued  for.'  Code  of  1876,  §§  2962-3." 
In  Newsome  v.  Guy,  109  Ala.  305,  19  So.  448, 
the  court  said:  "The  motion  to  strike  from 
the  file  that  which  is  termed  by  plaintiff  the 
defendants'  third  plea  was  properly  overruled. 
This  was  not  a  plea  at  all,  but  a  mere  statu- 
tory suggestion  of  three  years  adverse  posses- 
sion, made  with  a  view  to  an  ascertainment  of 
and  allowance  for  the  value  of  permanent  im- 
provements. Code,  §§  2702-5.  This  sugges- 
tion may  be  made  in  any  action  for  the  recov- 
ery of  land,  and,  not  being  a  defense  or  plea 
to  the  action,  there  can  be  no  warrant  in 
any  case  to  say  that  it  is  repugnant  to  or 
inconsistent  with  the  plea  of  *not  guilty,' 
which  presents  all  defenses  to  this  class  of 
actions.  The  special  pleas  might  well  have 
been  atricken  out  for  the  reason  that  they 
were  all  embraced  in  the  general  issue,  but 
the  court's  refusal  to  strike  them  did  not 
injure  the  plaintiff." 

However,  in  Fl<nida  a  statute  provides  M 
follows:  ''Thtt  plea  of  not  guilty  in  ejectment 
shall  be  held  to  admit  the  possession  of  the 
defendant,  or  in  case  of  an  adverse  claimant, 
the  adverse  claim  of  the  defendant.  Should 
defendant  wish  to  deny  possession,  or  that 
be  claims  adversely,  it  shall  be  done  by  spe- 
cial plea."  (Act  of  1881,  c.  3244,  §  3.) 
Under  that  act  it  has  been  said:  ''The  effect 
of  the  plea  of  not  guilty,  which  puts  in  issue 
the  title  to  the  land  in  controversy,  standing 
alone,  is  to  admit  possession  by  the  defend- 
ant, since  the  passage  of  the  act  mentioned, 
and  if  the  defendant  desires  to  defend  on  the 
ground  that  he  is  not  in  possession,  or  in 
case  of  a  claimant,  that  he  does  not  occupy 
adversely,  he  must  do  so  by  special  plea.  The 
statute  simply  provides  that  the  plea  of  not 
guilty  unaccompanied  with  a  special  denial 
of  possession  'shall  be  held  to  admit  the  pos- 
session of  the  defendant,  or  in  case  of  an  ad« 
verse  claimant,  the  adverse  claim  of  the  de« 
fendant;'  but  authority  is  expressly  given  the 
defendant  to  avoid  the  effect  of  such  admis- 
sion by  specially  pleading  non  possession. 
The  court  erred  in  restricting  the  defendant 
to  the  plea  of  not  guilty,  as  the  two  plea^ 
were  not  inconsistent,  and  the  defendant  had 
a  right  to  have  the  issue  under  the  special 
plea  of  non  possession  submitted  to  the  jury." 
Buesing  v.  Forbes,  33  Fla.  495,  15  So.  209. 
See  to  the  same  effect  Gill  v.  Graham,  54  Fla. 
259,  45  So.  845. 

In  Scran  ton  v.  Bosarge  (Miss.)  19  So.  194, 
which  was  an  action  of  ejectment  by  a  town 
to  recover  poesesslon  of  certain  alluvial  land 


claimed  to  be  an  extension  of  a  street,  it  waa 
held  that  a  defense  disclaiming  possession  of 
the  street  but  admitting  possession  of  tha 
land  was  not  inconsistent. 

In  Buhne  v.  Corbett,  43  Cal.  264,  defendants 
in  ejectment  were  allowed  to  deny  possession 
and  to  plead  that  they  were  in  possession  as 
employees  of  the  United  States  as  light  house 
keepers. 

In  New  V.  Smith,  94  Kan.  6,  145  Pac.  880, 
L.R.A.1915F  771,  it  was  said:  "When  one  de- 
fends an  action  for  the  recovery  of  land  on 
the  grounds  that  he  has  a  paper  title  which 
he  desires  held  good,  and  is  also  in  possession 
of  mortgages  on  such  land  which  he  has  paid, 
we  can  see  nothing  necessarily  irreconcilable 
about  the  two  defenses.  It  is  proper  in  an 
action  for  specific  performance  to  plead  in  the 
alternative  and  ask  for  damages  for  nonper- 
formance. .  .  .  And  it  is  quite  possible  for 
one  to  purchase  encumbered  land,  the  title  to 
which  may  be  uncertain,  and  by  purchasing 
the  incumbrance  hold  both  as  owner  and  mort- 
gagee, the  matter  of  merger  usually  being  one 
of  choice  and  not  one  of  compulsion." 

In  Yocum  v.  Morice,  4  Phila.  (Pa.)  106, 
17  Leg.  Int.  324,  the  court  said:  "That  the 
defendant  might  prove  that  he  had  laid  out 
money  in  improvements,  in  addition  to  proof 
of  the  payment  of  the  purchase  money,  in 
order  to  rebut  the  equity  of  the  plaintiff,  is 
indisputable,  under  the  authority  of  Boggs 
V.  Varner,  6  W.  &  S.  469,  and  also  results 
from  general  principles.  For  if  a  grantee  can 
give  evidence  of  expenditures  on  the  land 
granted,  for  the  purpose  of  entitling  himself 
as  a  purchaser,  when  he  has  paid  no  part  of 
the  price,  he  can  hardly  put  himself  in  a 
worse  position,  or  shut  himself  out  from  that 
part  of  his  case  by  proving  that  the  price  has 
been  paid  in  full.  Nothing  is  better  settled 
than  that  a  defendant  may  set  up  any  number 
of  grounds  of  defense,  which  are  not  inconsist- 
ent. .  .  .  The  publicity  of  an  advertise- 
ment is  no  reason  for  supposing  it  known  to 
those  who  are  not  proved  to  have  read  the 
bill  or  paper  which  contained  it." 

k.  Action  Relating  to  Rent, 

It  has  been  held  that  there  is  no  inconsist- 
ency in  a  plea  in  an  action  to  recover  rent 
admitting  indebtedness  and  setting  up  a  coun- 
terclaim for  a  larger  sum  for  repairs  on  the 
building  made  by  the  defendant  under  agree- 
ment with  the  plaintiff  for  reimbursement. 
Hausman  v.  Mulheran,  68  Minn.  48,  70  N.  W. 
866. 

In  an  action  on  a  lease  for  a  five  year  term 
it  was  held  not  to  be  inconsistent  to  plead 
that  the  defendant  was  a  tenant  from. month 
to  month,  and  to  set  up  an  eviction  because  of 
certain  acts  of  misconduct  on  the  part  of  the 
plaintiff.     Kline  v.  Hanke,  14  Mont.  361,  36 
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Pac.  454,  43  Am.  St.  Bep.  652.  Likewise,  in 
an  action  for  rent  it  has  been  held  that  a 
denial  of  a  yearly  lease  was  not  inconsistent 
with  a  plea  setting  up  a  subsequent  monthly 
verbal  lease.  Rees  v.  Storms,  101  Minn.  381, 
112  N.  W.  419. 

A  general  denial  in  an  action  on  a  contract 
of  lease  by  a  municipality  has  been  held  to  be 
consistent  with  a  plea  that  the  contract  was 
made  without  authority  by  the  city,  since 
the  latter  plea  in  no  way  admitted  that  there 
had  ever  been  a  contract.  Morgan  City  v. 
Dalton,  112  La.  9,  36  So.  208. 

It  has  been  held  that  the  general  issue  is 
properly  pleaded  with  the  statute  of  limita- 
tions.    Macarty  v.  Bureau,  7  Rob.  (La.)  467. 

But  pleas  of  the  general  denial,  payment 
and  tender  have  been  held  to  be  inconsistent. 
Livingston  v.  Harrison,  2  E.  D.  Smith  (N.  Y.) 
197,  wherein  it  was  said:  ''The  inconsistency 
of  this  defense  is  apparent.  The  defendants 
deny  that  they  made  the  contract;  aver  that 
they  paid  the  plaintiff  what  was  due  upon  the 
contract,  and  then  allege  that  they  offered  or 
tendered  to  the  plaintiff,  in  payment,  $75. 
It  never  was  allowed  to  a  defendant  to  plead 
such  defenses  together.  The  plea  of  tender 
admits  the  indebtedness,  and  the  plaintiff  is 
entitled  to  receive  the  amount  tendered." 

In  Leisteko  v.  Smith,  190  111.  App.  313,  it 
was  held  that  while  the  general  issue  and 
set-off  were  allowable  by  statute,  a  defendant 
could  not  plead  the  general  issue  and  tender. 
And  in  Elmore  v.  Robinson,  18  La.  Ann.  651, 
it  was  held  that  pleas  of  prescription  and 
part  payment  were  inconsistent,  the  court 
saying:  "Prescription  ceases  whenever  the 
debtor  acknowledges  the  right  of  the  person 
whose  title  he  prescribed.  C.  C.  art.  3486.  So 
it  has  been  repeatedly  decided  that  the  par- 
tial payment  on  the  debt  was  an  acknowledg- 
ment of  the  debt,  and  interrupted  prescrip- 
tion; it  is  not  an  open  question.  The  defend- 
ants, having  pleaded  part  payment  of  the 
rent  sued  for,  admitted  that  the  balance  was 
due,  and  thereby  destroying  the  presumption 
of  law  that  the  whole  debt  was  paid.  C.  C. 
art.  3515.  The  case  would  be  different  if  they 
had  pleaded  payment  of  tlie  whole  debt;  it 
would  be  nothing  more  than  the  law  pre- 
sumes; in  that  case  there  would  be  no  ac- 
knowledgment of  any  part  remaining  due. 
The  plea  of  prescription  must  be  overruled." 

1.  Action  to  Quiet  Title. 

In  Flint  v.  Dulany,  37  Kan.  332,  15  Pac. 
208,  which  was  an  action  by  one  holding  a 
tax  title  to  quiet  his  title  against  the  orig- 
inal owner,  it  appeared  that  the  plaintiff  had 
obtained  judgment  by  publication  and  that 
within  the  time  prescribed  by  the  code  the 
defendant  had  applied  and  had  the  judgment 
vacated,  whereupon  he  entered  his  defense  aa 


follows:  first,  a  general  denial;  second,  alleg- 
ing the  plaintiff's  title  to  be  invalid;  and 
third,  averring  that  the  plaintiff  had  sold  the 
land  after  the  judgment  and  before  it  was 
vacated  and  prayed  for  a  recovery  of  the 
value  of  the  land.  The  court  held  that  there 
was  no  repugnance  or  inconsistency  between 
the  defenses. 

In  Empire  Ranch,  ete.  Co.  v.  Chapin,  22 
Colo.  App.  538,  126  Pac.  1107,  wherein  the 
defendant  in  his  answer  denied  the  plaintifTa 
title  and  possession,  and  further  alleged  that 
the  plaintiff  asserted  title  under  a  treasurer's 
deed  which  was  void  for  certain  defects  set 
out,  it  was  held  that  there  was  no  inconsist- 
ency in  the  pleading.  In  that  case  the  court 
said:  "Moreover,  defendant's  allegation 
touching  plaintiff's  treasurer's  deed,  if  a  con- 
fession of  title  at  all,  was  avoided  by  the 
further  allegation  of  fatal  defects  in  said 
deed.  This  last  plea,  by  v^ay  of  confession 
and  avoidance,  if  it  may  be  so  termed,  was 
not  inconsistent  with  the  previous  specific 
denial  in  the  answer  of  title  or  possession  in 
the  plaintiff,  or  with  the  allegation  by  defend- 
ant of  both  title  and  possession  in  himself. 
Certainly  there  was  not  such  inconsistency  in 
the  answer  as  is  opposed  to  any  authority 
with  which  we  are  familiar." 

Likewise  in  an  action  to  quiet  title  it  haa 
been  said  of  a  plea  of  estoppel  joined  with  a 
general  denial :  "We  have  been  unable  to  find 
any  case  holding  that  a  plea  of  estoppel  in 
pais  cannot  be  joined  with  one  amounting  to 
a  traverse,  where  the  two  are  not  in  their 
natures  inconsistent.  Here  they  are  not 
inconsistent.  Boggs  and  Holmes  in  the  first 
place  deny  all  the  allegations  of  the  petition 
necessary  for  the  establishment  of  a  trust  in 
the  land,  and  then  by  way  of  further  defense 
allege  that  at  the  time  of  their  purchase  of 
the  land,  and  before  the  payment  of  the  con- 
sideration, they  applied  to  the  plaintiff  for 
information  concerning  the  title,  and  were 
then  told  and  assured  by  the  plaintiff  that  £. 
Mary  Gregory  had  full  authority  to  sell  and 
convey  the  landj  and  they  received  their  con- 
veyance in  reliance  upon  such  statement. 
There  is  no  inconsistency  between  these  two 
defenses.  Under  the  code  it  is  firmly  estab- 
lished that  two  defenses  are  inconsistent  only 
when  the  proof  of  one  necessarily  disproves 
the  other.  Two  statements  are  not  incon- 
sistent when  both  may  be  true,  and  in  such 
case  may  be  joined  under  the  code."  Blodgett 
V.  McMurtry,  39  Neb.  210,  67  N.  W,  985. 

But  in  Lampel  Land,  etc.  Co.  v.  Spellings, 
236  Mo.  33,  139  S.  W.  345,  a  plea  of  misjoin- 
der of  parties  in  an  action  to  quiet  title,  and 
another  plea  asserting  title  in  the  defendant 
as  to  a  part  of  the  land,  were  held 
to  be  inconsistent,  the  court  saying:  "This 
position  was  contradictory  to  the  defense 
seeking  to  dismiss  plaintiff's   suit  for  mis- 
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joinder  of  persons  mad  causes  of  aetion,  mad, 
therefore,  was  a  waiver  of  such  defense  on 
the  part  of  defendant.  All  consistent  defenses 
may  be  made  in  the  same  answer,  whether 
involving  matters  of  abatement  or  in  bar  of 
plaintiff's  suit.  The  test  of  consistency  is 
whether  the  proof  of  one  defense  necessarily 
disproves  another.  Unless  this  happens,  the 
defenses,  however  diverse,  are  not  inconsist- 
ent. In  the  case  at  bar  it  would  be  impossible 
for  the  defendant  George  £.  Reynolds  to  ob- 
tain the  affirmative  relief  prayed  for  in  his 
answer  without  abandoning  the  defense  also 
set  up  in  his  answer  praying  the  dismissal  of 
plaintiff's  suit  for  a  misjoinder  of  parties  and 
causes  of  action.  Because  of  this  repugnancy 
between  the  positions  thus  taken  by  him,  de- 
fendant has  no  right  to  ask  this  court  to  re- 
view the  action  of  the  trial  court  in  refusing 
to  sustain  the  objection  of  misjoinder  also 
contained  in  his  answer.  That  defense  under 
the  facts  in  this  record  would  have  been  full 
and  complete,  and  would  have  entitled  defend- 
ant Reynolds  to  a  dismissal  of  the  suit 
against  him  except  for  the  further  contra- 
dictory defense  and  prayer  for  relief  con- 
tained in  his  answer  against  the  plaintiff." 

m.  Action  Growing  Out  of  Trespass  on  Realty, 

It  has  been  held  that  in  an  action  for  tres- 
pass on  real  estate  there  is  nothing  inconsist- 
ent in  joining  with  a  general  denial  of  having 
committed  the  trespass,  an  averment  of  facts, 
which  if  true,  as  for  instance  a  license  or  a 
lawful  condemnation,  controverts  the  aver- 
ment of  no  trespass.  McCormick  v.  Kaye,  41 
Mo.  App.  263;  £wen  v.  Hart,  183  Mo.  App. 
107,  166  S.  W.  315.  In  Booth  v.  Sherwood,  12 
Minn.  426,  it  was  said:  "It  is  urged  that  the 
defendants'  plea  of  a  license  to  do  the  acts 
complained  of  is  an  admission  of  the  plain- 
tiff's title  as  set  up  in  the  complaint.  We 
think  this  position  untenable.  Our  statute 
provides  that  the  defendant  may  set  up  as 
many  defenses  as  he  may  have.  The  only 
limit  to  this  right  is  that  such  defenses  must 
not  be  inconsistent.  If  true  they  may  stand 
together.  The  words  of  the  answer  in  tiiis 
case  are,  *that  on  the  first  day  of  April,  1864, 
the  said  plaintiff  applied  to  these  defendants 
and  requested  them  to  make  partition  of  said 
tenement,  by  sawing  the  same  in  two,  and 
tearing  away  and  removing  their  moiety  off 
the  land  on  which  the  same  stood,  and  agreed 
to  pay  them  for  said  services  the  sum  of 
$25.'  This  may  be  true,  and  yet  the  plaintiff 
may  have  had  no  title  to  the  property.  The 
allegation  of  the  answer,  therefore,  we  think 
cannot  be  held  to  be  an  admission,  express  or 
implied,  of  the  plaintiff's  title." 

In  an  action  to  recover  the  value  of  logs 
alleged  to  have  been  wrongfully  cut  and  re- 
moved  from   the   plaintiff's   land  where  the 


defendant  denied  that  any  trespass  was  com- 
mitted on  the  lands  of  the  plaintiff,  and  set 
up  as  a  separate  defense  that,  if  any  timber 
was  cut  on  the  plaintiff's  lands,  it  was  cut 
without  the  knowledge,  authority,  or  direction 
of  the  defendant,  by  one  Blakcslee,  to  whom 
the  defendant  sold  the  timber  on  certain  par- 
cels of  land  owned  by  him  and  adjoining 
those  of  the  plaintiff,  it  was  held  that  the 
defenses  were  not  repugnant  and  nii«;ht  be 
joined  under  the  code.  Gerbig  v.  Bell,  143 
Wis.  157,  126  N.  W.  871. 

In  £gan  v.  Hotel  Grunewald  Co.  134  La. 
740,  64  So.  698,  in  answer  to  the  contention 
that  an  answer  by  way  of  general  denial  was 
inconsistent  with  a  plea  of  res  judicata  it 
was  said:  *'In  the  second  place  the  contention 
on  the  part  of  plaintiff  is  that  defendants' 
answer  by  way  of  general  denial  is  inconsist- 
ent with  the  plea  of  res  judicata  which  had 
been  ordered  to  stand  as  an  answer.  The  plea 
of  res  judicata  had  been  referred  to  merits 
by  the  court  and  not  at  the  instance  of  the 
defendants.  It  did  not  waive  any  of  the 
rights  of  the  defendants,  if  any  they  had,  to 
be  urged  on  the  trial  of  the  case.  It  only 
admitted  as  true  those  allegations  necessary 
to  be  considered  in  passing  upon  the  plea, 
nothing  further.  But  after  having  decided 
tlie  plea  of  res  judicata  and  the  plea  of  pre- 
scription, the  court  having  sustained  both, 
there  remained  no  other  plea  to  decide.  The 
general  denial  served  no  purpose  in  this  in- 
stance. It  was  not  inconsistent ;  it  prejudiced 
none  of  the  rights  of  the  plaintiff.  The  plea 
of  res  judicata  has  never  been  of  itself  con- 
sidered as  a  permanent  admission  of  binding 
to  a  degree  that  precludes  the  pleader  after- 
ward from  ever  setting  up  other  defenses.  It 
has  always  been  considered  as  a  good  ground 
of  exception.  Its  functions  are  to  have  it  de- 
cided whether  or  not  the  issues  have  been  pre- 
viously decided." 

It  has  been  held  that  a  defendant  might 
plead  a  general  denial  and  allege  contributory 
negligence  in  an  action  for  damages  for  burn- 
ing a  barn.  Leavenworth  Light,  etc.  Co.  v. 
Waller,  65  Kan.  514,  70  Pac.  365,  whereip  it 
was  said:  "Our  statute  (Gen.  Stat.  1901, 
§  4528)  permits  the  defendant  to  'set  forth 
in  his  answer  as  many  grounds  of  defense 
.  .  .  as  he  may  have,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or 
equitable,  or  both.'  Notwithstanding  this 
provision,  the  pleader  may  not  rely  in  the 
same  plea  on  absolutely  inconsistent  defenses. 
He  cannot  admit  and  deny  in  the  same 
breath.  He  may,  however,  so  adapt  his  plead- 
ings as  to  meet  the  possible  conditions  and 
contingencies  of  the  case  that  his  opponent 
may  prove.  He  may  say:  *I  was  not  notrli- 
gent.  I  am  wholly  innocent  in  that  matter. 
It  is  possible,  however,  that  you  may  be 
able  by  your  indirection,  or  my  misfortune, 
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to  satisfy  the  jury  that  I  am  at  fault;  if  you 
do,  I  shall  assert  that  the  injury  was  occa- 
sioned through  your  contributory  negligence.' 
Or,  he  may  say:  'If  there  was  negligence, 
which  was  the  cause  of  your  injury,  I  was  not 
its  author,'  and,  at  the  same  time,  say:  'If 
you  were  injured  by  the  negligence  of  any 
one,  you  are  not  entitled  to  relief,  for  you 
contributed  thereto  by  your  negligence/  It 
certainly  would  be  a  very  great  hardship  to  a 
defendant  who,  knowing  that  he  was  not 
negligent,  and  knowing  that  the  plaintiff  was, 
to  compel  him,  at  his  peril,  to  elect  which 
of  these  defenses,  equally  good,  he  should 
adopt,  lliese  defenses  are  not  inconsistent. 
The  truth  of  either  by  no  means  implies  the 
falsity  of  the  other.  They  may  be  used  for 
the  purpose  of  presenting  the  exact  facts  in  a 
given  case." 

In  an  action  for  injury  to  a  mill  by  backing 
water  on  it,  it  was  held  that  a  judgment  in 
a  prior  action  might  be  pleaded  in  bar  by  way 
of  estoppel  at  the  same  time  and  with  a  plea 
of  the  general  issue  as  these  pleas  are  not 
inconsistent  or  incompatible.  Shafer  v.  Stone- 
braker,  4  Gill  &  J.    (Md.)    345. 

But  in  an  action  for  trespass  in  which  the 
principal  question  was  one  of  title  to  land  on 
account  of  a  disputed  boundary  line,  it  was 
held  that  a  traverse  bv  the  defendant  of  an 
alleged  agreement  establishing  a  divisional 
boundary  line  was  inconsistent  with  an  ad- 
mission that  the  agreement  was  made  under  a 
mistake  as  to  the  true  boundary.  Berry  v. 
Evans,  89  S.  W.  12,  28  Ky.  L.  Rep.  22. 

B.  Action  Chrotcing   Out  of  Lien  on   Realty. 

In  an  action  to  enforce  a  mechanic's  lien 
for  materials  furnished  to  a  contractor,  where- 
in the  defendant  denied  any  knowledge  that 
the  plaintiff  had  furnished  the  material,  and 
alleged  that  he  had  been  given  no  notice,  and 
further  set  up  a  counterclaim  for  damages 
because  of  the  plaintiff's  guarantee  that  the 
contractor  would  complete  the  building  with- 
in a  certain  time  and  in  a  workmanlike  man- 
ner, it  was  held  that  the  defenses  were  not  in- 
consistent.    McAdow  V.  Ross,  53  Mo.  199. 

In  Moody  v.  Beldon,  21  Civ.  Pro.  89,  15 
N.  Y.  S.  119,  it  was  held  that  a  general 
denial  was  not'  inconsistent  with  a  plea  of 
payment  in  an  action  to  foreclose  a  mortgage. 

But  in  an  action  to  foreclose  a  mortgage, 
an  answer  by  one  of  the  alleged  parties  in 
interest  which  contained  an  allegation  that 
he  had  title  to  the  mortgaged  property  prior 
to  the  execution  of  the  mortgage,  and  also 
that  he  held  a  mortgage  on  the  property,  and 
asking  that  if  his  title  should  be  declared 
invalid  he  might  have  a  decree  for  the  amount 
due  on  his  mortgage,  was  held  to  be  incon- 
aistent.     Shelienbarger  v.  Biser,  5  Neb.  195. 

Where  in  an  answer  to  an  action  by  the 


grantor  in  a  deed  of  trust  to  have  the  surplus 
from  the  sale  paid  over,  it  was  alleged  that 
the  plaintiff  had  assumed  another  prior  deed 
of  trust  and  had  been  credited  thereon  with 
the  surplus  sued  for,  and  alleging  further 
that  the  prior  deed  of  trust  had  been  fore- 
closed, which  had  deprived  the  grantor  of  his 
right  to  the  surplus  unde^  the  second  deed 
of  trust,  it  was  held  that  the  defenses  were 
inconsistent.  Jones  v.  Sheppard,  145  Mo. 
App.  470,  122  S.  W.  764. 

In  an  action  to  foreclose  a  tax  lien  it  has 
been  held  that  a  defense  denying  that  the  lien 
was  superior  to  a  mortgage  held  by  the  de- 
fendant was  inconsistent  with  a  prayer  t^ 
redeem  from  the  tax  lien.  Oakes  v.  Ziemer, 
61  Xeb.  6,  84  N.  W.  409,  affirmed  on  reJiear- 
ing  62  Neb.  603,  87  N.  W.  350. 

In  Wright  v.  Bacheller,  16  Kan.  259,  where- 
in a  defendant  in  an  action  to  foreclose  a 
mortgage  pleaded  -non  est  factum  and  that 
he  executed  the  mortgage  through  duress,  it 
was  held  that  the  defenses  were  inconsistent 
as  it  could  not  be  true  that  he  had  executed 
under  duress  a  mortgage  which  was  never 
executed. 

In  Glasscock  v.  Robinson,  13  Smedes  k  M. 
(Miss.)  85,  an  action  to  enforce  a  vendor's 
lien,  it  was  said  of  the  defenses  that  there 
was  no  title  in  the  vendor,  payment,  and 
purchase  of  the  property  by  the  defendant 
under  a  sale  under  a  deed  of  trust:  "'Mrs. 
Glasscock,  in  her  answer,  relies  upon  the  de- 
fense that  Horton  had  no  title  to  the  prem- 
ises, and  that  her  late  husband,  for  that  rea- 
son, abandoned  the  contract.  She  also  al- 
leges full  payment  of  the  purchase  money  by 
her  husband,  and  in  argument,  though  not  in 
her  answer,  it  is  assumed  as  a  ground  of  de- 
fense, that  since  the  death  of  her  husband,  she 
purchased  the  land  at  a  sale  made  under  a 
deed  of  trust  executed  by  him.  These  several 
grounds  of  defense  do  not  well  harmonize. 
It  is  a  singular  course  to  make  full  payment 
of  a  contract,  at  the  same  time  that  it  is 
abandoned,  and  not  less  singular  to  insist 
that  the  original  vendor  had  no  title,  and 
therefore  no  right  to  recover  the  purchase 
money,  and  at  the  same  time  set  up  a  deriva- 
tive title,  resting  upon  no  foundation  but  that 
of  the  same  original  vendor." 

In  Breunich  v.  Weselman,  100  N.  Y.  609,  2 
N.  E.  385,  it  was  held  that  usury  and  tender 
could  not  be  pleaded  together  in  an  action  to 
foreclose  a  mortgage  since  both  could  not  be 
true. 

o.  Action  Growing  Out  of  Negligence, 

In  an  action  against  a  city  for  damages  for 
personal  injury  caused  by  the  negligence  of  a 
licensee,  a  defense  denying  negrijjence  was 
held  not  to  be  inconsistent  with  the  further 
defense  that  if  both  the  city  and  its  licensee 
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were  negligent  the  licensee  was  primarily 
liable.  Gregg  v.  Wilmington,  155  N.  C.  18, 
70  S.  E.  1070. 

It  is  generally  held  that  a  defendant,  in  an 
action  for  damages  based  on  negligence,  may 
deny  his  negligence  and  affirmatively  aver 
^contributory  negligence  on  the  part  of  the 
plaintiff.  Millan  v.  Southern  R.  Co.  54  S.  C. 
485,  32  S.  £.  539;  Pugh  v.  Oregon  Imp.  Co. 
14  Wash.  331,  44  Pac.  547,  689;  Kimble  v. 
SUckpole,  00  Wash.  35,  110  Pac.  677,  35 
L.R.A.<N.S.)  148.  In  Lichtenstein  t.  Hude- 
pohl  Brewing  Co.  31  Ohio  Cir.  Ct.  Rep.  204, 
it  was  said:  ''In  an  action  for  damages  for 
personal  injury  upon  the  ground  of  negligence 
the  defense  of  contributory  negligence,  when 
well  pleaded,  was  consistent  with  a  general 
denial.  If  it  were  admitted  in  the  answer, 
as  a  predicate  for  the  defense  of  contributory 
negligence,  that  the  defendant  was  negligent, 
such  admission  will  necessarily  disprove  the 
general  denial;  but  if  the  admission  was  con- 
ditional only  and  for  the  purpose  of  setting 
up  contributory  negligence  as  an  additional 
defense,  it  disproved  nothing  nor  was  it  in- 
consistent with  the  general  denial."  In  Thur- 
ston v.  Kansas  City  Terminal  R.  Co.  (Mo.) 
168  S.  W.  236,  the  court  said:  "Defendant's 
answer  made  general  denial,  pleaded  contrib- 
utory negligence,  and  then  alleged  that:  'Since 
the  injuries  claimed,  the  plaintiff,  for  a  val- 
uable consideration,  compromised  and  settled 
all  his  claims  on  account  of  said  injuries,  re- 
ceived satisfaction  therefor,  and  fully  released 
and  discharged  this  defendant  from  all  lia- 
bility therefor.'  It  is  insisted  that  this  is  a 
■confession  and  avoidance  and  leaves  the  re- 
lease as  the  only  issue.  A  defendant  has 
a  right  to  utilize  as  many  consistent  defenses 
as  he  has.  There  is  no  inconsistency  in  a  de- 
nial of  the  commission  of  a  wrong  against 
another  and  at  the  same  time  setting  up  that 
the  alleged  wrong  had  been  compromised, 
settled,  and  released." 

Likewise  in  McDonald  v.  Central  Illinois 
Constr.  Co.  183  Mo.  App.  415,  166  S.  W.  1087, 
it  was  held  that  in  an  action  for  personal  in- 
juries a  defendant  might  plead  a  general 
denial,  contributory  negligence,  and  assump- 
tion of  risk,  without  violating  any  rule 
against   pleading  inconsistent  defenses. 

But  see  Ball  v.  Oussenhoven,  29  Mont.  321, 
74  Pac.  871,  wherein  the  court  declared  the 
defenses  of  assumption  of  risk  and  contribu- 
tory negligence  to  be  inconsistent. 

p.  Action  for  Assault  or  False  Imprisonment. 

The  eases  are  not  in  accord  as  to  whether 
a  general  denial  and  a  plea  of  justification 
are  inconsistent  defenses  in  an  action  for 
assault.  It  has  been  held  that  these  defenses 
may  be  joined  without  violating  any  rule 
against  inconsistent  pleadings.  Rhine  v. 
Montgomery,  50  Mo.  506;  Lansing  y.  Parker, 
Ann.  Cas.  1917C. — 47. 


9  How.  Pr.  (N.  Y.)  288.  Compare  Roe  t. 
Rogers,  8  How.  Pr.  (N.  Y.)  366,  and  Schnei- 
der V.  Scbultz,  4  Sandf.  (N.  Y.)  664,  which 
cases  were  disapproved  in  Hollenbeck  v.  Clow, 
9  How.  Pr.  (N.  Y.)  289.  In  Rhine  v.  Mont- 
gomery, supra,  the  court  said:  "The  three 
defenses  amounted  in  substance  to  the  old 
pleas  of  not  guilty — son  assault  demesne,  and 
mollitter  manus  imposuit.  The  trespass  com- 
plained of  is  an  unlawful  battery.  The  de- 
fendant's first  defense  is  a  denial  of  the  al- 
leged trespass.  The  second  and  third  defenses 
are  justifications  of  the  defendant's  acts,  and 
are  in  no  sense  express  or  implied  admissions 
that  they  were  unlawful.  The  three  defenses 
are  clearly  consistent,  both  at  common  law 
and  under  our  statute." 

But  in  Tiirnbow  v.  Wimberly,  106  La.  259, 
30  So.  747,  which  was  an  action  for  damages 
for  personal  abuse,  the  defendant  was  re- 
quired to  elect  between  a  general  denial  and 
a  plea  of  justification,  the  court  holding  the 
defenses  to  be  inconsistent.  And  so  in  Gam- 
bill  V.  Fuqua^  148  Ala.  448,  42  So.  735,  which 
was  an  action  for  false  imprisonment^  it  was 
said:  "Pleas  3  and  4  denieid  the  arrest  under 
the  authority  of  the  defendant,  and  also 
sought  to  justify  same.  If  intended  as  a 
denial,  the  defendant  got  the  benefit  of  them 
under  the  general  issue.  If  pleas  of  justifi- 
cation, then  they  were  inconsistent  and  bad, 
in  attempting  to  justify  an  act  and  at  the 
same  time  denying  the  same." 

In  Hollingsworth  v.  Warnock,  112  Ky,  96, 
65  S.  W.  163,  23  Ky.  L.  Rep.  1395,  which  was 
an  action  for  damages  for  death  by  unlawful 
shooting,  it  was  held  that  a  defense  that 
the  shooting  was  done  in  self-defense  was  in- 
consistent with  a  plea  of  accidental  shooting 
and  the  defendant  was  required  to  elect  be- 
tween the  two. 

In  an  action  for  damages  for  wrongful 
ejection  from  a  train,  wherein  the  defendant 
pleaded,  first,  that  it  was  not  bound  because 
the  conductor  acted  beyond  the  scope  of  his 
authority  as  its  agent,  and  second,  that  the 
ejection  was  justified  because  of  the  bad  con- 
duct of  the  plaintiff,  it  was  held  that  even 
if  the  defenses  were  inconsistent  they  were 
allowable  under  the  code.  International,  eto. 
R.  Co.  V.  Kentle,  2  Wilson  Civ.  Cas.  Ct.  App 
(Tex.)  §  303. 

And  in  Shallcross  v.  West  Jersey,  etc.  R.  Co. 
75  N.  J.  L.  395,  67  Atl.  931,  it  was  held 
that  pleas  of  not  guilty  and  justification 
could  be  joined  under  the  provision  of  the 
code  allowing  a  defendant  to  plead  as  many 
defenses  as  he  might  have,  even  if  they  were 
inconsistent. 

q.  Action  for  Libel  or  Slander. 

While  some  confiict  exists  among  the  de- 
cisions as  to  whether  a  plea  of  justification 
in  an  action  of  libel  or  slander  is  inconsistent 
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with  a  general  denial,  the  great  majority  of 
the  later  cases  lay  down  the  rule  that  the 
pleas  are  consistent  since  both  may  be  true, 
and  that  they  may  be  joined  in  the  same 
answer  without  objection.  Cole  v.  Woodson, 
32  Kan.  272,  4  Pac.  321 ;  Payson  v.  Macomber, 
3  Allen  (Mass.)  69;  Nelson  v.  Brodhack,  44 
Mo.  596,  100  Am.  Dec.  328;  Wood  v.  Hilbish, 
23  Mo.  App.  389;  Nelson  v.  Wallace,  48  Mo. 
App.  193;  Buddington  v.  Davis,  6  How.  Pr. 
(N.  Y.)  401;  Stiles  v.  Comstock,  0  How.  Pr. 
(N.  Y.)  48;  Butler  v.  Wentworth,  9  How. 
Pr.  (N.  Y.)  282;  Dolevin  v.  Wilder,  7  Robt. 
(N.  Y.)  319;  Buhler  v.  Wentworth,  17  Barb. 
(X.  Y.)  649;  Hamer  v.  McFarlin,  4  Denio 
(N.  Y.)  609;  Ormsby  v.  Douglas,  5  Duer  (N. 
Y.)  665;  Peters  v.  *^Ulmer,  74  Pa.  St.  403; 
Drown  v.  Allen,  91  Pa.  St.  393;  Ferber  v. 
Gazette,  etc.  Pub.  Assoc.  212  Pa.  St.  367,  61 
Atl.  939;  Murphy  v.  Carter,  1  Utah  17. 
Compare  Alderman  ▼.  French,  1  Pick.  (Mass.) 
1,  11  Am.  Dec.  }14;  Jackson  v.  Stetson,  15 
Mass.  48;  Atteberry  v.  Powell,  29  Mo.  429, 
77  Am.  Dec.  579;  Coble  v.  McDanlel,  33  Mo. 
363;  Meyer  v.  Schultz,  4  Sandf.  (N.  Y.)  664; 
Lewis  V.  Kendall,  6  How.  Pr.  (N.  Y.)  69; 
Sayles  v.  Wooden,  6  How.  Pr.  (N.  Y.)  84; 
Anibal  v.  Hunter,  6  How.  Pr.  (N.  Y.)  256; 
Ormsby  v.  Douglass,  2  Abb.  Pr.  (N.  Y.)  407. 
In  Cole  V.  Woodson,  supra,  it  was  said:  ''It 
is  understood  that  the  decision  of  the  court 
below  was  based  entirely  upon  the  theory  that 
in  actions  for  slander  the  defendant  cannot 
set  forth  In  his  answer  both  a  denial  that  he 
used  the  language  charged  against  him,  and 
also,  in  justification,  that  such  language  is 
true.  Now  we  think  that  this  theory  is  er- 
roneous. The  two  defenses  axe  not  inconsist- 
ent. It  may  certainly  be  true  that  the  de- 
fendant never  used  the  language  charged 
against  him,  and  it  may  also  be  true  that 
the  language  itself  with  all  that  it  implies 
is  true.  One  of  such  defenses  does  not  in  the 
least  contradict  the  other.  Both  are  defenses 
under  the  statutes;  and  thereunder  the  de- 
fendant may  set  forth  in  his  answer  as  many 
defenses  as  he  may  have.  And  why  should 
he  not  be  entitled  to  do  so?  It  would  cer- 
tainly be  a  great  hardship  to  a  defendant 
who  has  been  sued  for  slander  to  be  required 
to  admit  that  he  had  used  the  alleged  slan- 
derous words,  when  in  fact  he  may  never  have 
used  them,  in  order  that  he  may  be  allowed 
to  show  that  such  words  are  in  fact  trUe.  And 
it  would  equally  be  a  great  hardship  to  him 
to  be  required  to  admit  that  the  wordiB  are 
false  and  slanderous,  when  in  fact  they  may 
be  true,  in  order  to  be  allowed  to  make  the 
defense  that  he  never  used  such  words.  Our 
statutes  do  not  tolerate  any  such  unjust 
rules,  but  allow  a  defendant  to  set  forth  as 
many  defenses  as  he  may  have,  which  in 
slander  cases  may  be  that  be  did  not  use  the 
words  charged,  and  also  that  the  words  are 
true.'' 


The  Massachusetta  rule  was  stated  in  Payson 
y.  Macomber,  3  Allen  (Mass.)  69,  as  follows: 
''The  defendant's  answer  denies  the  speaking^ 
of  the  words,  and  justifies  them  by  alleging 
their  truth.  Tlie  plaintiff  contends  that  the 
two  answers  are  inconsistent  with  each  other, 
and  that  the  allegation  of  the  truth  of  the 
words  is  au  admission  that  the  defendant, 
spoke  them.  But  the  court  are  of  opinion 
that  these  defenses  are  not  inconsistent  with 
each  other;  for  it  does  not  necessarily  follow 
that  the  defendant  spoke  the  words  because 
they  are  true;  nor  is  an  allegation  of  their 
truth  on  the  record  an  admission  that  the 
defendant  uttered  them  verbally.  Different 
consistent  defenses  may  be  separately  stated 
in  the  same  answer.     Gen.  Sts.  c.  129,  §  16." 

In  Wood  v.  Hilbish,  23  Mo.  App.  389,  the 
Missouri  rule  was  stated  as  follows:  "Under 
our  code  the  defendant  in  an  action  for  slan- 
der may  in  his  answer  deny  the  speaking  of 
the  words  and  justify;  the  deniai  and  the 
justification  are  not  inconsistent.  Proof  of 
one  does  not  disprove  the  other;  proving  the 
truth  of  the  words  spoken  does  not  prove  the 
speaking  of  tlie  words;  and  t^is  is  the  test  of 
inconsifttencv." 

In  Peters  v.  Ulmer,  74  Pa.  St  403,  it  was 
said  of  the  pleas  of  not  guilty  and  juatifica- 
tion:  "In  truth  thev  are  not  inconsistent.. 
The  defendant  in  slander  may  believe  and 
allege  that  he  never  used  the  words  imputed 
to  him,  but  as  human  testimony  is  fallible 
and  uncertain,  he  may  well  fortify  himself 
by  adding,  if  the  plaintiff  succeeds  in  proving 
that  I  did  say  the  wordB,  they  were  true. 
Against  an  unscrupulous  plaintiff  of  bad  char- 
acter-— especially  since  the  act  of  assembly 
allowing  him  to  be  a  witness  in  his  own  behalf 
— it  may  be  the  only  safe  line  of  defense.'* 

In  Stiles  v.  Comstock,  9  How.  Pr.  (N.  Y.> 
48,  the  court  stated  the  rule  as  follows:  "The 
plaintiff  urges  as  a  reason  why  the  answer 
in  justification  and  in  mitigation  should  be 
stricken  out,  that  the  defendant  had  denied 
the  speaking  of  the  words,  and  that  it  would 
be  inconsistent  with  that  denial  to  allow  him 
to  justify  or  to  mitigate;  and  he  cites  in 
support  of  that  position  6  How.  Pr.  256,  and 
some  other  cases.  I  recognize  no  such  rule 
of  pleading  under  the  code.  Section  149  pre- 
Boribes  what  the  answer  may  contain;  and 
section  150  gives  permission  to  set  forth,  by 
answer,  as  many  defenses  and  counterclaims 
as  the  defendant  may  have,  whether  legal  or 
equitable ;  but  they  must  be  separately  stated. 
The  code  nowhere  requires  that  one  answer 
must  be  consiptent  with  another;  and  I  deny 
the  authority  of  the  courts  thus  to  limit  de- 
fendants in  their  rights.  Nor  is  a  denial  of 
speaking  the  words  inconsistent  with  the 
plaintiff's  guilt:  for  the  plaintiff  may  be 
guilty  of  forgery  although  the  defendant  nev> 
er  said  he  was.  But  it  is  said,  that  the  plea 
of  justification  must  admit  the  speaking  of 
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the  words  justified,  and  that  such  admission 
is  inconsistent  with  the  previous  denial.  Up 
to  the  last  amendment  of  the  code  in  1852, 
this  was  so,  but  now  it  is  not  so.  It  is  no 
longer  necessary  to  make  the  admission  in  a 
plea  of  justification.  'All  the  forms  of  plead- 
ing heretofore  existing  are  abolished;  and 
hereafter,  the  forms  of  pleading  in  civil  ac- 
tions in  courts  of  record,  and  the  rules  by 
which  the  sufficiency  of  the  pleadings  is  to 
be  determined,  are  those  prescribed  by  this 
act.'  (See  §  140.)  Among  the  rules  thus 
prescribed  is  the  one  above  recited,  allowing 
the  defendant  to  set  forth  by  answer  as  many 
defenses  as  he  may  have,  and  no  rule  is  pre- 
scribed limiting  him  to  consistent  answers,  or 
requiring  him  to  confess  the  speaking  of  the 
words,  if  he  would  justify,  in  an  action  of 
slander.  Nor  should  the  courts  prescribe  such 
a  rule,  if  they  had  the  power.  .  .  .  It  is 
not  an  impossible,  nor  an  improbable  circum- 
stance, that  a  plaintiff  may  prove  the  defend- 
ant spoke  certain  actionable  words,  although 
he  never  did  speak  them;  but  in  such  a  case, 
if  the  rule  attempted  to  be  established  is  to 
prevail,  the  defendant  would  be  limited  to 
the  denial  of  the  speaking,  and  be  deprived 
of  a  justification,  or  he  must  forego  his  de- 
nial of  speaking  the  words,  and  resort  to  his 
justification,  and  make  an  admission,  under 
oath,  of  the  speaking  of  the  words  he  never 
in  fact  spoke.  The  only  course  consistent 
with  the  code,  and  with  the  rights  of  the 
parties,  is  to  permit  the  defendant  to  put  in 
as  many  defenses  as  he  is  advised  he  has, 
whether  consistent  with  each  other,  or  other- 
wise." 

In  some  jurisdictions  the  courts,  without 
deciding  specifically  whether  the  pleas  of  jus: 
tification  and  general  denial  in  actions  for 
libel  or  slander  are  inconsistent,  have  allowed 
them  to  be  joined  in  the  same  answer  under 
the  statutes  permitting  a  defendant  to  plead 
as  many  defenses  as  he  may  have.  Pope  v. 
Welsh,  18  Ala.  632;  Ferdon  v.  Dickens,  161 
Ala.  181,  49  So.  888;  Faman  v.  Childs,  66 
111.  544;  Wheeler  v.  Robb,  1  Blackf.  (Ind.) 
330,  12  Am.  Dec.  245,  approved  in  Weston  v. 
Lumley,  33  Ind.  489;  Ricket  v.  Stanley,  6 
Blackf.  (Ind.)  169;  Barr  v.  Hack,  46  la. 
308;  Herzraan  v.  Oberfelder,  64  la.  83,  6  N. 
W.  81;  Whitaker  v.  Freeman,  12  N.  C.  271, 
29  Fed.  Cas.  No.  17,527a;  Sumner  v.  Shipman, 
65  N.  C.  623;  Wallace  v.  Kopenbrink,  31  Okla. 
26,  119  Pad.  579;  Vorhees  v.  Toney,  32  Okla. 
570,  122  Pac.  552;  Kelly  v.  Craig,  9  Humph. 
(Tenn.)  215;  Express  Printing  Co.  v.  Cope- 
land,  64  Tex.  364;  Young  v.  Kuhn,  71  Tex. 
645,  9  S.  W.  860. 

In  other  jurisdictions,  however,  the  pleas  of 
general  denial  and  justification  in  an  action 
of  libel  or  slander  are  held  to  be  inconsistent, 
and  where  they  are  pleaded  in  the  same  an- 


on which  plea  he  will  rely.     Rooney  v.  Ti^- 
ney,  82  Ky.  263;   liane  v.  Bryant,  100  Ky. 
138,  37  S.  W.  684,  36  L.R.A.  709,  18  Ky.  L. 
Rep.  658;   Skillman  v.  Downs,  10  La.   103; 
Schwing  V.  Dunlap,  130  La.  498,  58  So.  162; 
Hyatt  V.  Lindner,  133  La.  614,  63  So.  241, 
48  L.R.A.(N.S.)    266;  Miller  v.  Roy,  10  La. 
Ann.  231;   Harrison  v.  Jurgielewiez,  28  La. 
Ann.  238.    Compare  Horton  v.  Banner,  6  Bush 
(Ky.)  596;  Harper  v.  Harper,  10  Bush  (Ky.) 
447.     In  Schwing  v.  Dunlap,  supra,  it  was 
said:      ''In   an   action   of   this  character,   a 
defendant  may  deny  that  he  has  published  or 
circulated  the  libel,  or  he  may  plead  justifica- 
tion, by  averring  that  the  alleged  libel  was 
true  and  was  published  or  circulated  from  -a 
proper   motive,  or  lie  may  acknowledge  the 
publication  or  circulation  and  set  up  facts  in 
mitigation  or  avoidance;  but  he  cannot  deny 
that  he  published  the  libel,  and,  at  the  same 
time,  justify  himself  in  publishing  it  by  aK 
leging  its  truth;   or,  by  setting  up  facts  by 
way  of  excuse  for  the  publication,  though  he^ 
may,  no  doubt,  at  the  same  time,  deny  that 
plaintiff  has  sustained  the  damage  alleged.'^ 

It  has  been  held  that  a  defendant  may  deny 
speaking  or  publishing  a  slander  or  libel  and 
aver  that  if  the  words  were  spoken  or  pub- 
lished they  were  not  slanderous.  Hyatt  v. 
Lindner,  133  La.  614,  63  So.  241,  48  L.R.A. 
(N.S.)  256;  Hollenbeck  v.  Clow,  9  How.  Pr. 
(N.  Y.)  289.  And  in  the  ease  first  cited  it 
was  said:  "The  learned  counsel  for  plaintiff 
contend  that  the  defendant,  by  this  denial  of 
authorship,  cut  himself  off  from  even  thi& 
defense  of  the  letter  not  having  named  or 
otherwise  designated  plaintiff,  and  therefore 
not  having  been  libelous  of  her.  But,  evi- 
dently, if  the  letter  was  not  in  fact  libelous 
of  plaintiff,  the  denial  of  its  authorship  by 
defendant  could  not  have  the  effect  of  making 
it  so.  It  stands  to  reason  that  a  libel  suit, 
based  upon  a  publication  not  libelous,  cannot 
be  maintained." 

A  general  denial  and  matter  pleaded  in 
mitigation  have  been  held  to  be  consistent 
defetises  in  an  action  of  slander.  Warner  v. 
Lockerby,  31  Minn.  421,  18  N.  W.  145,  821; 
Bush  v.Prosser,  11  N.  Y.  347.  In  Warner  v. 
Lockerby,  supra,  it  was  said:  "The  answer, 
hy  A  general  denial,  puts  in  issue  the  publica- 
tion of  the  words  charged  in  the  complaint, 
and  then  sets  up  certain  matters  in  mitigation 
of  damages,  among  which  is  previous  provoca- 
tion of  defendant  by  plaintiff,  and  an  allega- 
tion that  whatever  was  said  by  defendant  on 
the  occasion  referred  to  in  the  complaint  was 
spoken  in  the  heat  of  passion  caused  by  the 
abusive  and  provoking  language  of  plaintiff 
towards  defendant.  There  is  nothing  incon- 
sistent between  the  denial  and  the  matter 
set  up  in  mitigation.  The  plea  in  mitigation 
neither   expressly   nor   impliedly   admits   the 


fiwer  the  defendant  will  be  required  to  elect  -:  publication  of  the  wordi  charged.    A  defend- 
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ant  may,  with  an  answer  denying  the  allega- 
tions of  the  complaint,  set  up  any  matters  in 
mitigation  of  damages.  A  party  has  a  right 
to  set  up  as  many  defenses,  either  complete 
or  partial,  as  he  chooses,  provided  they  are 
not  inconsistent."  In  Anderson  v.  Shockley, 
159  Mo.  App.  334,  140  S.  W.  755,  it  was  held 
that  where  the  defendant  does  not  justify 
he  may  join  a  general  denial  and  a  plea  in 
mitigation. 

IV.  Admission   or  Waiver  front  Incott'^ 

aistent  Defenses, 

1.    Majokitt  Rule. 

In  the  great  majority  of  the  cases  the  rule 
is  stated  to  be  that  where  a  defendant  is 
allowed  to  plead  as  many  defenses  as  he  may 
have,  no  advantage  can  accrue  to  the  plain- 
tiff by  way  of  admission  or  waiver,  because  of 
inconsistent  averments  in  the  defenses. 
Glenn  v.  Sumner,  132  U.  S.  152,  10  S.  Ct.  41, 
33  U.  S.  (L.  ed.)  301;  Clements  v.  Cribbs, 
ID  Ala.  241 ;  Lehman  v.  Shiver,  129  Ala.  318, 
29  So.  698;  Siter  v.  Jewett,  33  Cal.  92; 
Nudd  v.  Thompson,  34  Cal.  39;  Mecham  v. 
McKay,  37  CaI.  154;  Amador  County  v.  But- 
terfleld,  51  Cal.  526;  Miller  v.  Chandler,  59 
Cal.  540;  Botto  v.  Vandament,  67  Cal.  332, 
7  Pac.  753;  Schmid  v.  Busch,  97  Cal.  187, 
31  Pac.  893;  McDonald  v.  Southern  Cali- 
fornia R.  Co.  101  Cal.  206,  35  Pac.  643; 
Meyers  v.  Merillion,  118  Cal.  352,  50  Pac. 
662;  Shepherd-Teague  Co.  v.  Hermann,  12 
Cal.  App.  394,  107  Pac.  622;  l^istin  Packing 
Co.  v.  Pacific  Coast  Fruit  Auction  Co.  21  Cal. 
App.  274,  131  Pac.  338;  Cox  v.  Adams,  5  6a. 
App.  296,  63  S.  E.  60;  Barker  v.  Barth,  88 
111.  App.  23,  affirmed  in  192  111.  460,  61  N. 
E.  388 ;  Chicago,  etc.  Indiana  R.  Co.  v.  Newell, 
113  111.  App.  263,  212  111.  332,  72  N.  E. 
416;  Arnold  v.  Sturges,  5  Blackf.  (Ind.) 
256;  Smelser  v.  Wayne,  etc.  Straight  Line 
Turnpike  Co.  82  Ind.  417;  People's  Mut.  Ben. 
Soc.  V.  Templeton,  16  Ind.  App.  126,  44  N. 
E.  809;  Shannon  v.  Pearson,  10  la.  (Appen- 
dix) 588;  Treadway  v.  Sioux  City,  etc.  R.  Co. 
40  la.  526;  Nye  v.  Spencer,  41  Me.  272; 
Merchants'  Nat.  Bank  v.  Macnaughton,  1  Abb. 
N.  Cas.  293  note;  Troy,  etc.  R.  Co.  v.  Kerr, 
17  Barb.  (N.  Y.)  681;  Swift  v.  Kingsley,  24 
Barb.  (N.  Y.)  541;  Whitaker  v.  Freeman, 
12  N.  C.  271,  29  Fed.  Cas.  No.  17,527a;  Hurt 
Y.  Blackburn,  20  Tex.  601;  Beirne  v.  Kelsey, 
21  Tex.  190;  Fowler  v.  Davenport,  21  Tex. 
626;  Duncan  v.  Magette,  25  Tex.  245;  Young 

V.  Kuhn,  71  Tex.  645,  9  S.  W.  860;  St.  Louis, 
etc.  R.  Co.  V.  Whitley,  77  Tex.  126,  13  S.  W. 
853;  Bauman  v.  Chambers,  91  Tex.  108,  41 
S.  W.  471;  Houston  East»  etc.  Texas  R.  Co. 
V.  De  Walt,  96  Tet.  121,  70  S.  W.  531,  97 
Am.  St.  Rep.  877;  Ft.  Worth,  etc.  R.  Co.  v. 
McAnulty,  7  Tex.  Civ.  App.  321,  26  S.  W. 
414;  Morris  v.  Housley  (Tex.)  34  S.  W.  659. 


Compare  Firmin  v.  Crucifix,  5  0.  &  P.  97, 
24  £.  C.  L.  230;  Montgomery  v.  Richardson, 
5  C.  &  P.  (Eng.)  247,  24  E.  C.  L.  302;  Har- 
ington  V.  Macmorris,  5  Taunt.  233,  1  B.  C.  L. 
90,  1  Marsh.  33;  McGregor  v.  Sima,  12  Tex. 
Civ.  App.  105,  33  S.  W.  1014 ;  Child  v.  Allen, 
33  Vt.  476;  Nadenbousch  v.  Sharer,  2  W^  Va. 
285 ;  Lake  Shore,  etc.  Southern  R.  Co.  v.  W^ar- 
ren,  3  Wyo.  134,  6  Pac.  724. 

In  Houston  East,  etc.  Texas  R.  Co.  v.  De 
Watt,  96  Tex.  121,  70  S.  W.  531,  97  Am.  St. 
Rep.  877,  the  rule  was  stated  as  follows: 
"A  defendant  has  the  right  to  plead  inconsist- 
ent defenses,  and  where  in  one  part  of  an 
answer  he  denies  or  otherwise  puts  in  issue 
a  fact  and  in  another  part  alleges  its  exist- 
ence, the  answer  cannot  be  taken  to  be  an 
admission  of  such  fact.*' 

In  Smelser  v.  Wayne,  etc.  Straight  Line 
Turnpike  Co.  82  Ind.  417,  it  was  said:  "It  is 
claimed  that  the  appellee  was  not  bound  to 
prove  title,  because  oae  paragraph  of  the 
answer  expressly  admitted  it.  If  this  para- 
graph stood  alone,  or  if  there  were  no  others 
putting  the  appellee  upon  proof  of  title,  then 
it  would  have  been  unnecessary  to  have  given 
the   indorsement  in  evidence.     .     .  But 

there  were  other  paragraphs  denying  all  the 
material  allegations  of  the  complaint,  and 
appellee  was,  therefore,  put  to  the  proof  of 
title  as  laid.  Where  there  are  several  para- 
graphs of  answer,  some  in  confession  and 
others  in  denial,  the  plaii^tiff  cannot  treat 
those  in  confession  as  dispensing  with  the 
proof  of  facts  put  in  issue  bA'  the  paragraphs 
in  denial." 

In  Barker  v.  Barth,  88  111.  App.  23  {af- 
firmed 192  111.  460,  61  N.  E.  388)  the  Illinois 
.  rule  was  stated  as  follows:  "Under  our  sys- 
tem of  pleading,  the  defendant  may  plead  as 
many  pleas  as  he  deems  necessary  for  his  de- 
fense ..  .  and  an  admission  made  by 
any  one  plea  cannot  be  used  against  him  on 
an  issue  made  by  another  plea.  For  in- 
stance, if  defendant  pleads  the  general  issue 
and  a  special  plea  in  confession  and  avoid- 
ance, the  latter  plea  necessarily  admits  that 
the  plaintiff  has  prima  facie  a  cause  of  ac- 
tion; but  the  plaintiff  cannot  use  this  ad- 
mission as  evidence,  and  must  prove  his  case 
on  the  issue  made  by  the  plea  of  the  general 
issue,  as  if  there  were  no  special  plea.'' 

In  Clements  v.  Cribbs,  19  Ala.  241,  it  was 
said:  "Pleas  were  distinct  things,  except 
when  they  were  connected  by  a  reference — 
that  one  could  not  be  taken  advantage  of  to 
help,  or  to  vitiate  another,  any  more  than  if 
they  were  on  different  records,  and  that  a 
plaintiff  could  not  prove  his  case  on  one 
issue,  by  what  the  defendant  admits  In  his 
plea  on  another  issue  in  the  same  action. 
It  may  be  that  the  fact  on  which  the  counsel 
relies  can  be  collected,  with  more  or  less  cer- 
tainty, from  all  that  is  stated  in  the  two 
pleas  and  the  declaration,  taken  together,  but 
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it  cannot  be  made  out  from  what  is  stated 
or  admitted  in  either  one  of  the  pleas." 

In  Glenn  t.  Sumner,  132  U.  8.  152,  10  8. 
Ct.  41,  33  U.  S.  (L.  ed.)  301,  the  court  said: 
''Where  the  law  authorizes  a  defendant  to 
plead  several  pleas,  he  may  use  each  plea  in 
his  defense,  and  the  admissions  unavoidably 
contained  in  one  cannot  be  used  against  him 
in  another." 

In  an  action  by  an  indorsee  of  a  note,  m 
plea  that  the  note  was  given  to  the  payee 
without  consideration  and  tliat  afterwards 
the  plaintiff  advanced  a  certain  sum  on  the 
security  of  the  note  and  that  the  plaintiff 
had  been  paid  the  sum  advanced  was  held  to 
be  an  admission  only  as  to  the  sum  alleged 
to  have  been  advanced.  Bobins  v.  Maidstone, 
4  Q.  B.  811,  45  E.  C.  L.  811,  7  Jur.  694,  12 
L.   J.  Q.  B.  321,  Dav.  k  M.  30. 

In  an  action  for  rent  where  the  defendant 
pleaded  non  tenure  and  a  tender  of  a  part 
of  the  rent  it  was  held  that  the  plea  of. 
tender  and  proof  thereunder  was  not  an  ad- 
mission of  the  tenancy,  nothing  being  said  at 
the  time  of  the  tender  as  to  the  terms  of  the 
lease  or  the  time  when  the  rent  had  become 
due.  Knight  v.  M'Douall,  12  Ad.  &  £1.  438, 
40  E.  C.  L.  86,  4  Per.  &  Pav.  168,  4  Jur.  939. 

But  in  Talbot  v.  Laubheim,  188  N.  Y.  421, 
81  N.  £.  163,  it  was  said:  "A  defendant  may 
interpose  as  many  defenses  or  counterclaims, 
or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equita- 
ble (Code  Civil  Procedure,  sec.  507),  and  al- 
though an  objection  that  the  defenses  or  coun- 
terclaims are  inconsistent  is  not  available 
(Bruce  v.  Burr,  67  N.  Y.  237;  Societft  Itali- 
ana,  etc.  v.  Sulzer,  138  N.  Y.  468)  the  plead- 
ing, so  far  as  it  alleges  new  matter  constitut- 
ing a  defense  or  counterclaim,  must  contain 
a  statement  in  ordinary  and  concise  language 
of  the  facts  claimed  by  the  pleader.  The 
practice  under  our  Code  of  Civil  Procedure 
does  not  recognize  fictions  or  that  a  verified 
pleading  can  contain  anything  other  than 
a  truthful  statement  of  the  pleader's  conten- 
tion. There  is  no  reason,  therefore,  why  the 
allegations  of  a  verified  pleading,  even  if  not 
conclusive  against  the  pleader,  should  not 
be  treated  as  admissions  against  the  person 
or  persons  making  them,  the  same  as  if  made 
orally,  or  in  any  document  or  proceeding. 
The  admissions  in  a  pleading  must  be  taken 
in  connection  with  all  the  allegations  thereof, 
and  the  weight  to  be  given  to  admissions 
which  are  not  in  themselves  conclusive 
against  the  pleader  is  to  be  determined  by  the 
court  or  jury  the  same  as  other  evidence  of- 
fered on  the  trial.  Where  all  of  the  defend- 
ants unite  in  an  answer,  the  admissions  there- 
in are  to  be  treated  in  the  action  in  which 
the  pleading  is  served  as  the  admissions  of 
each,  and  not  confined  to  the  person  actually 
verifying  the  same.  We  are  not  unaware  of 
the  fact  that  there  are  decisions  which  hold 


that  an  admission  in  a  special  defense  or 
counterclaim  cannot  be  considered  for  the 
purpose  of  overcoming  the  effect  of  a  general 
denial.  Such  an  admission  is  not  conclusive 
as  against  a  general  denial,  but  we  can  see 
no  reason  upon  principle  why  such  an  ad- 
mission should  not  be  considered  with  the 
other  evidence  received  on  the  trial  in  de- 
ciding and  determining  the  issues  in  the  ac- 
tion." u  ' 

However,  a  clear,  explicit  and  affirmative 
admission  in  one  defense,  although  denied  in 
another  defense  in  the  same  answer,  when 
not  unavoidably  made  for  the  purpose  of  pre- 
senting the  defense  in  which  the  admission  is 
made,  is  available  to  the  plaintiff  and  relieves 
him  from  the  neeessity  of  proving  the  allega- 
tions in  his  complaint  so  admitted  in  the 
answer.  Myrick  v.  Bill,  3  Dak.  284,  17  N.  W. 
268;  Baird  v.  Morford,  29ia.  531;  O'Donnell 
v.  Butte,  44  Mont.  97,  119  Pac.  281;  Mc- 
Laughlin v.  Alexander,  %  8.  D.  226,  49  N.  W. 
99.  In  O'Donnell  v.  Butte,  supra,  the  court 
pointed  out  that  while  inconsistent  defenses 
might  be  pleaded  under  the  code,  if  they  were 
so  inconsistent  that  the  truth  of  one  neecs- 
sarily  proved  the  falsity  of  the  other,  the 
plaintiff  could  take  advantage  of  the  admis- 
sions contained  therein.  The  court  said :  "An 
allegation  in  an  answer  that  a  fact  stated  in 
the  complaint  as  true  is  true,  or  the  affirma- 
tive statement  in  the  answer  of  a  fact  which 
is  likewise  pleaded  in  the  complaint,  is  an 
admission  of  the  truth  of  the  allegation  of 
the  complaint,  and  proof  is  not  necessary.  If 
it  be  said  that  this  determination  practically 
denies  to  a  defendant  the  right  to  interpose 
inconsistent  defenses,  our  reply  is  that  the 
defendant  does  not  have  such  right  unquali- 
fiedly. The  rule  is  established  in  this  state 
that  'the  defendant  nbay  plead  inconsistent  de- 
fenses, provided  they  are  not  so  incompatible 
as  necessarily  to  render  one  or  the  other  ab- 
solutely false.'"  And  in  Straey  v.  Blake,  1 
M.  &  W.  (Bng.)  168,  Tyrw.  ft  G.  528,  it 
was  said:  '*An  admission  on  the  face  on 
one  plea  cannot  be  made  use  of  to  prove  or 
disprove  another  plea.  But  where  it  appears, 
from  the  whole  conduct  of  a  cause,  that  a 
particular  fact  is  admitted  between  the 
parties,  the  jury  have  a  right  to  draw  the 
same  conclusion  as  to  that  fact  as  if  it  had 
been  proved  in  evidence." 

In  Oregon  it  has  been  held  that  while  a 
defendant  may  deny  the  execution  of  an  in- 
strument and  by  proper  plea  show  that  if 
the  alleged  instrument  was  executed  it  was 
done  through  fraud  and  without  considera- 
tion, he  cannot  deny  the  execution  of  the  in- 
strument and  by  a  subsequent  affirmative  plea 
directly  admit  its  execution  and  allege  that 
it  was  executed  without  consideration  and 
for  purposes  of  fraud.  The  pleas  are  incon- 
sistent since  both  cannot  be  true.  Veasey  v. 
Humphreys,  27  Ore.  515,  41  Pac.  8;  Maxwell 
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V.  BoUes,  28  Ore.  1,  41  P«c.  Wl;  BaineB  t. 
Coos  Bay  Nav.  Co.  41  Ore.  135,  68  Pac.  3»7; 
Peters,  etc.  Furniture  Co.  v.  Queen  City  F. 
las.  Co.  63  Ore.  382,  126  Pac.  1005.  In 
Veasey  v.  Humphreys,  supra,  which  was  an 
action  to  recover  the  possession  of  cattle 
alleged  to  have  been  mortgaged  to  secure  their 
purchase  price  by  a  partnership  the  court 
contrasted  the  two  forms  of  pleading  aa  fol- 
lows: "In  the  case  at  bar  the  defendant  had 
a  perfect  ri^t,  by  his  denials,  unless  he 
knew  them  to  be  false,  to  put  the  plaintiff 
to  the  proof  of  the  execution  4>f  the  ciiattel 
mortgage,  and  by  a  proper  plea  show  that  if 
said  alleged  mortgage  was  in  fact  executed 
by  or  bears  the  signature  of  said  alleged  or 
supposed  firm  of  Douney  and  Nicholson^  it 
is  the  result  oi  a  conspiracy  entered  into 
by  D.  C.  Nicholflon  and  the  plaintiff,  for  the 
purpose  of  defrauding  the  creditors  of  Douney, 
and  was  without  consideration  and  void. 
Such  deniala  and  plea  of  fraud  and  want  of 
consideration  have  been  held  not  to  be  in- 
consistent, and  are  properly  pleadable  in  the 
same  answer.  .  .  .  But,  as  between  a 
denial  of  a  fact  alleged  in  the  oomplaint^  and 
a  direct  admission  of  the  same  fact  in  a 
further  and  separate  or  special  defense,  the 
admission  and  not  the  denial  will  be  taken  to 
be  true:  Derby  v.  Gallup,  6  Minn.  119^  and 
1  Thompson  on  IVials,  |  197.  There  can  be 
no  denial  of  a  statement  absolutely  admitted 
upon  the  record:  Bliss  on  Code  Pleading, 
§  341.  Now,  in  this  case,  the  defendant  de- 
nied the  execution  of  the  chattel  mortgage  in 
question  by  Douney  and  Nicholson;  but  in 
the  further  and  separate  defense  set  forth 
in  his  answer  he  alleged,  in  effiect,  that  the 
plaintiff  and  Nicholson  conspired  together 
and  in  bad  faith  attempted  to  place  the  prop- 
erty beyond  the  reach  of  Douney's  creditors 
by  them  and  there  pretending  to  execute 
said  alleged  chattel  mortgage  mentioned  in 
plaintiff's  complaint  .  .  .  and  that  the 
plaintiff  received  said  alleged  chattel  mort- 
gage with  full  knowledge  that  the  same  was 
attempted  to  be  executed  by  the  said  D.  C. 
Nicholson  without  any  consideration.  This 
is  an  admission  of  the  execution  of  the  mort- 
gage by  D.  C.  Nicholson.  When  the  mort- 
gage was  produced,  it  was  found  to  be  sub- 
scribed 'Douney  and  Nicholson.'  If  Douney 
and  Nicholson  were  partners,  a  question 
which  was  left  to  the  determination  of  the 
jury,  the  physicial  signing  of  the  firm  name, 
from  the  nature  of  things,  would  be  done 
by  one  of  its  members,  or  by  an  author- 
ized agent,  as  a  copartnership  acts  through 
its  members  or  an  agent,  so  that  an  admis- 
sion that  D.  C.  Nicholson  executed  the  mort- 
gage by  signing  the  firm  name  was  an  admis- 
sion of  its  execution.'' 

In    an    action    on    a    guaranty    bond    the 
court,  holding  the  defenses  ol  non  est  factum 


and  that  the  instrument  was  esEacuted  through 
fraud  to  be  incoBsistent,  limited  the  New 
York  rule  as  follows:  ''While  inconsistent 
defenses  are  allowed  to  be  pleaded,  courts 
have  never  gone  to  the  extent  of  holding 
that  a  defendant  may  plead:  First.  That 
he  never  executed  the  instrument  sued  upon. 
Second.  That  he  did  execute  it,  but  by  means 
of  fraud.  No  one  could  safely  swear  to 
such  a  plea,  and  no  court  could  sanction  a 
practice  which  encourages  parties  to  take 
such  a  risk."  Mclntire  v.  Wiegand,  24  Abb. 
N.  Cas.  312,  10  N.  Y.  S-  3. 

Where  the  answer  denies  fraud  but  admits 
facts  from  which  the  existence  of  fraud  fol- 
lows as  a  natural  and  legal,  if  not  a  necessary 
and  unavoidable,  conclusion,  the  denial  will 
not  avail  to  disprove  it.  Sayre  v.  Fredericks, 
16  N.  J.  £q.  205;  Hoboken  Sav.  Bank  t. 
Beckman,  33  N.  J.  £q.  63. 

2.  Minority  Rulb. 

In  some  jurisdictions,  however,  the  rule  is 
stated  to  be  that  where  a  defendant  inter- 
poses inconsistent  defenses,  he  will  be  deemed 
to  admit  or  waive  that  defense  less  favorable 
to  himself,  and  the  plaintiff  may  use  the  ad- 
mission as  evidence  to  establish  that  particu- 
lar allegation  in  his  complaint.  Wiley  v. 
Keokuk,  6  Kan.  94;  Butler  v.  Kaulback,  8 
Kan.  671;  Yandle  v.  Crane,  13  Kan.  344; 
Barnum  v.  Kennedy,  21  Kan.  181;  Bierer  t. 
Fretz,  32  Kan.  330,  4  JPac.  284;  Mitchell  v. 
Ripley,  5  Kan.  App.  818,  49  Pac.  163;  Dean 
v.  Jackson,  1  Mart.  N.  S.  (La.)  127;  Fergu- 
son V.  Thomas,  3  Mart.  N.  S.  (La.)  75;  Naba 
V.  Carlin,  3  Mart.  N.  S.  (La.)  373;  McMicken 
V.  Brent,  6  Mart.  N.  S.  (La.)  249;  Judice  v. 
Brent,  6  Mart.  N.  S.  (La.)  226;  Nagel  v. 
Mignot,  8  Mart.  O.  S.  (La.)  488;  Vavaaseur 
V.  Baypn,  11  Mart.  0.  S.  (La.)  641;  McXa- 
mara  v.  Jarvis^  2  La.  Ann.  691;  Davis  v. 
Millaudon,  17  La.  Ann.  97,  87  Am.  Dec.  517 ; 
Haanem  v.  Pence,  40  Minn.  127,  41  N.  W. 
657,  12  Am.  St.  Rep.  717;  Kinman  v.  Canne- 
fax,  34  Mo.  147;  Fugate  v.  Pierce,  49  Mo. 
441;  Adair  v.  Adair,  78  Mo.  630;  Ledbetter.  ▼. 
Ledbetter,  88  Mo.  62;  State  v.  Firemen's  Fimd 
Ins.  Co.  152  Mo.  1,  52  S.  W.  595,  45  L.R..A 
363;  Dickey  V.  Porter,  203  Mo.  1,  101  S.  W. 
586;  McCord  v.  Doniphan  Branch  R.  Co.  21 
Mo.  App.  92;  Sexton  v.  Rhames,  13  Wis.  99; 
Hartwell  v.  Page,  14  Wis.  52:  Orton  v.  Noon- 
an,  19  Wis.  351 ;  Farrell  v.  Hennesy.  21  Wia. 
633;  Williams  v.  Smith,  22  Wis.  594;  Dick- 
son  V.  Cole,  34  Wis.  621 ;  Rhinehart  v.  White- 
head, 64  Wis.  47,  24  N.  W.  401. 

In  Hartwell  v.  Page,  supra,  the  rule  was 
stated  as  follows:  "Although  under  the  code 
a  defendant  may  set  up  as  many  different  de- 
fenses as  he  pleases,  yet  he  cannot,  by  mak- 
ing repugnant  allegations,  compel  the  plain- 
tiff in  order  to  avoid  a  denial  in  one  part  of 


SUSZNIK  V.  ALGER  LOGGING  CO. 

79  Oregon  189. 


748 


the  answer,  to  prove  any  fact  speciftcally  ad- 
mitted in  another  part.  The  provision  re- 
<|uiring  a  yerification  of  the  pleadings  shows 
that  it  was  not  the  design  to  allow  repugnant 
allegations,  but  to  introduce  the  element  of 
truth  in  pleading,  and  compel  the  defendant 
to  admit  such  parts  of  the  plaintiff's  case 
as  he  could  not  conscientiously  deny.  If  a 
fact  sustaining  the  plaintitf's  right  is  express- 
ly admitted  in  any  part  of  the  answer,  that 
fact  is  to  be  taken  as  true  against  the  defend- 
ant, and  the  plaintiff  is  relieved  from  the 
necessity  of  proving  it,  just  as  he  would  have 
been  as  to  any  fact  admitted  in  an  answer 
in  chancery." 

In  Wiley  v.  Keokuk,  6  Kan.  94,  which  was 
an  action  for  false  imprisonment,  the  answer 
«et  up  a  general  denial,  and  a  special  defense 
showing  what  the  defendant  had  reall}'  done, 
and  attempting  to  justify  his  acts.  The  court 
holding  that  the  matters  set  up  in  the  second 
defense  must  be  taken  as  an  admission  of 
the  truth,  and  therefore  a  modification  of  the 
plea  of  general  denial,  said:  "This  second 
defense  was  an  admission  that  the  defendant 
was  the  primary  moving  cause  of  the  arrest 
and  imprisonment  of  the  plaintiff,  and  an 
attempt  to  justify  his  oonduct  therein.  Now, 
notwithstanding  the  general  denial,  we  sup- 
pose that  whatever  was  admitted  in  the 
special  defense  need  not  have  been  proved. 
This  special  defense  so  far  modified  the  gen- 
eral denial  that  whatever  was  admitted  there- 
in was  excepted  from  the  general  denial.  It 
ought  to  be  so,  on  general  principles  of  plead- 
ing. It  must  be  so,  inasmuch  as  it  is  a  formal 
confession  of  the  existence  of  the  facts  therein 
set  forth." 

In  Kimberly-Clark  Co.  v.  Patten  Paper  Co. 
163  Wis.  60,  140  N.  W.  1066,  an  action  to 
determine  certain  water  rights  wherein  the 
defendant  pleaded  the  statute  of  limitations 
and  adverse  possession,  but  also  interposed  a 
<rounterclaim  which  presented  for  investiga- 
tion and  adjudication  questions  so  interrelated 
with  the  plaintiff's  claims  under  its  several 
grants  as  to  open  up  the  whole  subject  for 
equitable  consideration  and  decision,  it  was 
held  that  the  pleas  of  the  statute  of  limita- 
tions and  adverse  possession  were  waived. 

And  in  Miller  v.  Larson,  17  Wis.  024,  though 
the  answer  contained  a  general  denial  of 
the  plaintifTs  title,  it  was  held  that  the  denial 
was  overcome  by  the  special  answer,  which 
Admitted  the  right  of  the  plaintiff  by  showing 
the  circumstances  under  which  the  defendant 
entered. 

V*  Method  of  Objecting  to  Inconsistent 

Defenses, 

Where  inconsistent  defenses  have  been  im- 
properly joined  in  an  answer  the  plaintiff 
may  move  to  strike  out  one  of  the  pleas. 
Noonan  v.   Bradley,   9   Wall.   394,   19   U.   S. 


(L.  ed.)  757;  Tabor  v.  Commercial  Nat.  Bank, 
62  Fed.  383,  27  U.  S.  App.  Ill,  10  C.  C.  A. 
429;  Cleveland  v.  Chandler,  3  Stew.  (Ala,) 
489;  Strouse  v.  Leipf,  101  Ala.  433,  14  So. 
667,  46  Am.  St.  Rep.  122,  23  L.R.A.  622; 
Klink  V.  Cohen,  13  Cal.  623 ;  Uridias  v.  Mor- 
rell,  25  Cal.  31;  Brodcrick  v.  Andrews,  136 
Mo.  App.  57,  115  S.  W.  519.  In  Klink  v. 
Cohen,  supra,  it  was  said:  *'When  inconsist- 
ent defenses  are  set  up,  the  defect  is  properly 
to  be  reached  by  motion  to  strike  out  one  of 
the  defenses — in  which  case,  as  under  the  old 
practice,  the  court  will  either  strike  out  the 
defense  or  compel  the  defendant  to  eleot  by 
which  he  will  abide.  If  a  motion  to  strike 
out  the  objectionable  matter  cannot  reach 
or  cure  the  defect,  the  objection,  it  is  pre- 
sumed, may  be  taken  by  demurrer." 

In  many  cases  it  has  been  held  that  the 
proper  way  to  take  advantage  of  an  incon- 
sistency in  defenses  is  by  motion  to  require 
the  defendant  to  elect  on  whicii  defense  he 
will  rely.  Buhne  v.  Corbett,  43  Cal.  264; 
Munn  V.  Taulman,  1  Kan.  2.^4,  81  Am.  Dec. 
508;  Fetzer  v.  Williams,  80  Kan.  554,  557, 
103  Pac.  77;  Ferguson  v.  Prince,  2.Kan.  App. 
7,  41  Pac.  988;  Davis  v.  Clarkson  Bank,  144 
Ky.  417,  138  S.  W.  246;  Conway  v.  Wharton, 
13  Minn.  158;  Smith  v.  Culligan,  74  Mo.  389; 
Dunn  V.  Bozarth,  59  Neb.  244,  80  N.  W.  811; 
Spencer  v.  Tooker,  12  Abb.  Pr.  (N.  Y.)  363; 
Breunich  v.  Weselman,  100  N.  Y.  609,  2  N. 
E.  385;  Lynch  v.  Richter,  10  Wash.  486,  30 
Pac.  125.  And  see  Harshbarger  v.  Eby,  re- 
ported in  full,  post,  this  volume,  at  page  753. 

In  some  cases  it  has  been  held  that  the 
plaintiff  may  either  move  to  strike  out  one 
defense  or  may  move  to  require  the  defendant 
to  elect.  Noonan  v.  Bradley,  9  Wall.  394,  19 
U.  S.  (L.  ed.)  757;  Caldwell  v.  Ruddy,  2 
Idaho  5,  1  Pac.  339;  Murphy  v.  Russell,  8 
Idaho  133.  67  Pac.  421 :  McVeigh  v.  Velg,  16 
N.  M.  463,  457,  117  Pac.  867;  Current  r. 
Citizens'  Bank,  16  N.  M.  642,  646,  120  Pac. 
307;  Cohrs  v.  Fraser,  5  S.  C.  351. 

In  Richards  v.  Stewart,  53  Colo.  205,  124 
Pac.  740,  it  was  said:  "If  there  be  valid  ob> 
jections  to  these  defenses,  either  on  the 
ground  of  inconsistency,  or  for  failure  of 
facts,  or  because  of  informality  or  insufficien- 
cy of  statement,  they  should  have  been  raised 
by  demurrer,  or  by  motion  to  make  more  def- 
inite and  certain,  to  strike  or  to  compel 
the  defendants  to  elect.  Such  objections  can- 
not be  taken  by  motion  for  judgment  on  the 
pleadings,  for  that  would  be  to  foreclose  all 
opportunity  of  amendment." 

In  some  cases  a  demurrer  has  been  held 
to  be  the  proper  remedy  where  inconsistent 
defenses  have  been  pleaded.  Klink  v.  Cohen, 
13  Cal.  623;  Barber  v.  Summers,  5  Blaekf. 
(Ind.)  339;  Pike  v.  King,  16  Ta.  49.  And  in 
State  V.  Rogers,  79  Mo.  286,  it  was  held  that 
the  plaintiff  may  either  demur  or  move  to 
strike  out. 
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However,  a  failure  to  take  advantage  of 
inconsistent  defenses  by  proper  plea  or  mo- 
tion is  generally  held  to  waive  the  objection. 
Uridias  v.  Morrell,  25  Cal.  31;  Dunn  v. 
Bozarth,  69  Neb.  244,  80  N.  W.  811;  Conway 
V.  Clinton,  1  Utah  215;  Lynch  v.  Richter,  10 
Wash.  486,  39  Pac.  125;*Davis  v.  Ford,  15 
Wash.  107,  45  Pac.  739,  46  Pac.  393. 
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California    Supreme    Court — April    9,    1915. 


170  Cal.  9;  14:8  Pac.  18S. 


Trial  ~  Order  of  DispositioB  of  Issues 
~  Trial  of  Cmcial  Issiw  Singly. 

Where  the  answer  charging  fraud  in  the 
procurement  of  a  guaranty  sued  on  is  suffi- 
cient to  entitle  defendants  to  complete  relief 
without  the  cross-complaint  raising  the  same 
issues,  it  is  not  error  to  submit  the  whole 
case  to  the  jury  before  disposing  of  the 
equitable  issues  raised  by  the  cross-com- 
plaint. 

Verdicts  aad  FindisKS  —  Inooasistenoy 
of  Findings  —  EITeet. 

It  is  only  when  a  judgment  rests  on  some 
particular  finding  for  its  validity  and  sup- 
port that  the  lack  of  sufficient  evidence  to 
support  such  finding  or  the  contradictoriness 
between  two  findings  treating  of  the  same 
essential  matter  will  necessitate  a  reversal. 

SIfect    of    Uaeertainty    in    Finding:    — 
Otber  Findings  SnAeient. 

Where  findings  as  to  fraud  in  the  procure- 
ment of  a  guaranty  are  clear,  full,  and  ex- 
plicit, and  are  themselves  sufficient  to  sup- 
port the  judgment,  uncertainty  in  other 
findings  will  be  disregarded. 

Pleading  —  Inconsistent  Defenses. 

Inconsistent  defenses  being  allowed  by  Code 
Civ.  Proc.  §  441,  one  sued  on  a  guaranty  may 
show  that  the  contract  was  procured  by 
fraud,  and,  as  a  separate  defense,  that,  if 
valid,  no  liability  had  arisen  under  it  by 
reason  of  the  fact  that  no  indebtedness  had 
been  incurred  covered  by  its  terms. 

[See  note  at  end  of  this  case.] 

Verdicts  and  Findings  «-  Inconsistency 
of  Findings  — '  Effect. 

The  court  having  found  that  the  guaranty 
sued  on  was  procured  by  fraud,  contradictori- 
ness in  findings  as  to  whether  the  debt  secured 
was  an  individual  debt,  or  that  of  a  corpora- 
tion through  which  the  debtor  conducted  his 
business,  is  not  material. 


Guaranty  ~  Fraud  in  Proenrement  — * 
Evidence  SnAcient. 

Tlie  evidence  is  held  to  sustain  findings  that 
a  guaranty  was  procured  by  fraud. 

Wliat   Constitutes  Fraud  —  Misrepre* 
sentation  and  Concealment. 

Misrepresentations  by  bank  president  solic- 
iting a  guaranty  as  to  the  business  of  its 
debtor,  the  guarantor's  son,  and  concealment 
of  the  son's  debt  to  the  bank  from  stock 
gambling  losses  equaling  the  amount  of  the 
guaranty,  are  sufficient  to  avoid  the  contract. 

Appeal  from  Superior  Courts  Sacramento 
county:    Post,  Judge. 

Action  by  American  National  Bank  of  San 
Francisco,  plaintiff,  against  J.  W.  Donnellan 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.    Affibhed. 

Gavin  MoXab,  R,  P,  Henshall,  George  W, 
Mordecai  and  Kleki^orge  do  McKieid&  lor  ap- 
pellant. 

Devlin  d  DevUn  for  respondents. 

[11]    Henshaw,    J.-— Upon    January    21, 
1909,  J.  W.  Donnellan  and  Marion  J.  Don- 
nellan, his  wile,  executed  to  plaintiff  their 
contract,  jointly  and  severally  guaranteeing 
to  plaintiff  "the  payment  of  any  and  all  sums 
of  money     .     .     .     which   is  now  or   may- 
hereafter  become  due  or  owing"  by  their  son, 
Kenneth  Donnellan,   to  plaintiff  up   to  the 
amount  of  thirty  thousand  dollars  with  in- 
terest.   Upon  this  contract  of  guaranty  this 
action  was  brought,  with  an  all^ation  of  an 
indebtedness  upon  the  part  of  Kenneth  Don- 
nellan to  the  bank  in  the  sum  of  $37,605.83. 
Defendants  set  up   several   defenses:      That 
the    guaranty    was    without    consideration; 
that  Kenneth  Donnellan  was  not  indebted  to 
the  plaintiff;  that  the  note  of  Kenneth  Ykm- 
nellan   in  the  complaint  described  was  not 
given  for  an  indebtedness  of  Kenneth  Don- 
nellan and  was  given  without  consideration; 
that  plaintiff  has  security  ample  for  all  of 
the  alleged  indebtedness;    that  no  advances 
were  ever  made  to  Kenneth  Donnellan  on  the 
faith   of   the  guaranty;    that   fraud,   deceit, 
and  misrepresentation   were   practiced   upon 
the  defendants  in  the  securing  of  the  guar- 
anty.   Defendants  further  pleaded  by  way  of 
cross-complaint,  charging  that  their  guaranty 
was  void  for  fraud  practiced  in  its  procure- 
ment, and  asking  that  it  be  so  decreed  and 
that  the  plaintiff  bank  be  compelled  to  sur- 
render it  for  cancellation.     Plaintiff  in  turn, 
besides  answering  the  cross-complaint,  amend- 
ed   its    complaint,    charging,    in    effect,   that 
Kenneth     Donnellan     cloaked    his    personal 
transactions  under  the  name  of  the  Kenneth 
Donnellan    Company,    a    corporation,    which 
was  owned  and  controlled  by  him;  that  prior 
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to  the  thirty  thousand  dollars  guaranty 
charged  upon  in  the  complaint,  the  same  de* 
fendants  had  executed  a  ten  [12]  thousand 
dollar  guaranty  to  secure  past  and  prospec- 
tive debts  of  Kenneth  Donnellan,  and  that 
upon  the  execution  of  the  second  guaranty 
plaintiff  surrendered  to  defendants  the  Arst 
guaranty. 

A  jury  was  called  in,  special  issues  were 
submitted,   and   the  jury   made   its   findings 
thereon.     The  jury  also  returned  a  general 
verdict  in  favor  of  the  defendants.     Because 
of    the   equitable   defense  of   fraud   and   the 
cross-complaint  seeking  affirmative  relief  for 
fraud,  the  court  itself  made  its  own  findings, 
adopting  as  a  part  of  them  the  findings  on 
the  special  issues  which  had  been  submitted 
to  the  jury.    These  findings,  summarised,  are 
that  there  was  no  consideration  for  either 
of  the  guaranties  of  the  defendants;  that  no 
consideration  was  ever  advanced  to  Kenneth 
Donnellan    by    reason    of    the    guaranty    of 
thirty  thousand  dollars;  that  the  promissory 
note  of  Kenneth  Donnellan  for  $37,605.83  set 
forth    in   the  complaint  evidenced  the  joint 
indebtedness  of  the  Kenneth  Donnellan  Com- 
pany, a  corporation,  and  £.  J.  Broberg,  as- 
sistant cashier  of  plaintiff,  and,  in  addition, 
an  indebtedness  of  one  thousand  dollars  upon 
the  joint  promissory  note  of  Kenneth  Don- 
nellan and  Marion  J.  Donnellan,  his  mother; 
that  there  was  no  forbearance  to  sue  on  ac- 
count of  any  asserted  indebtedness  of  Ken- 
neth   Donnellan  as  a  consideration   for  the 
thirty  thousand  dollars  guaranty;   that  the 
contract  of  guaranty  was  given  by  the  de- 
fendants at  the  solicitation  of  plaintifTs  pres- 
ident,   under    the    following    circumstances: 
'That   P.    E.    Bowles,   the   president   of   the 
plaintiff,  did,  prior  to  the  execution  of  the 
contract   of  guaranty  set  out  in   plaintiff's 
complaint,  and  attached  as  an  exhibit  thereto, 
suggest,  assert  and  declare  to  J.  W.  Donnel- 
lan that  the  only  business  that  Kenneth  Don- 
nellan had  transacted  with  the  plaintiff  prior 
to  the  date  of  said  guaranty  was  having  said 
bank  collect  drafts  with  stock  attached  there- 
to; that  said  business  was  extensive  and  it 
was  advisable  for  the  said  bank  to  have  a 
paper  in  the  form  of  a  guaranty  so  that  the 
bank  examiner  would  be  satisfied  in  case  any 
loss  should  occur,  which  loss  would  be  small 
and  the  possibility  of  it  remote.     That  said 
assertion,  suggestion,  and  declaration  of  the 
said  P.  E.  Bowles  to  said  defendant  J.  W. 
Donnellan  was  false  and  untrue,  in  this,  that 
prior    to  the    twenty-first   day    of   January, 
1909,    a   speculation    in    mining   stocks   was 
being  carried  on  with  E.  J.  Broberg,  who  at 
said   time  was   nn  officer  of   the   said  bank, 
with    Kenneth    Donnellan    [13]    Company,   a 
corporation;   that  at  the  time  said  declara- 
tions and  assertions  were  made  by  the  said 
P.  £.  Bowles,  president  of  the  said  plaintiff 


bank,  to  the  defendant  J.  W.  Donnellan  he 
knew  that  said  transactions  had  been  carried 
on  in  the  bank  and  that  great  losses  had  been 
made;  that  the  loss  due  at  said  time  was  at 
least  the  sum  of  thirty  thousand  dollars. 

"That  for  the  purpose  of  deceiving  and 
cheating  the  said  defendant  J.  W.  Donnellan 
and  his  codefendant  Marion  J.  Donnellan,  he 
the  said  Bowles,  did  represent  and  declare  to 
the  said  J.  W.  Donnellan,  prior  to  the  making 
of  said  guaranty,  that  no  other  business  had 
been  carried  on  by  said  Kenneth  Donnellan 
with  said  bank  except  the  collection  of  drafts 
with  stock  attached;  that  for  the  purpose  of 
lulling  said  defendant  into  a  sense  of  secu- 
rity and  of  preventing  him  from  making  any 
investigation  or  ascertaining  the  truth,  he, 
the  said  P.  E.  Bowles,  did,  prior  to  the  mak- 
ing of  said  guaranty,  persuade  and  induce 
one  Kenneth  Donnellan,  who  knew  all  of  said 
facts,  not  to  communicate  said  facts  to  the 
said  J.  W.  Donnellan ;  that  the  said  Kenneth 
Donnellan  is  the  son  of  said  J.  W.  Donnellan. 

'That  P.  E.  Bowles,  as  president  of  said 
bank,  by  artifice,  deceit  and  fraud  induced 
the  said  Kenneth  Donnellan  to  abstain  from 
seeing  his  father  on  the  day  that  said  de- 
fendant J.  W.  Donnellan  came  from  Sacra- 
mento to  San  Francisco  to  meet  the  said  P. 
E.  Bowles,  which  said  meeting  resulted  in 
the  guaranty  set  out  in  plaintiff's  complaint; 
that  the  said  defendant  J.  W.  Donnellan  was 
induced  to  come  to  San  Francisco  by  a  tele- 
phone received  from  one  £.  J.  Broberg  some 
time  in  the  menth  of  January,  1909,  prior 
to  the  making  of  the  guaranty  aforesaid. 

"That  for  the  purpose  of  inducing  the  said 
Kenneth  Donnellan  not  to  inform  his  father 
of  the  truth  or  to  inform  him  of  the  losses 
the  bank  had  sustained  as  aforesaid,  he,  the 
said  P.  E.  Bowles,  promised  the  said  Kenneth 
Donnellan  that  he  would  give  to  the  said 
Kenneth  Donnellan  sufficient  business,  as  a 
stockbroker,  from  said  bank  and  from  other 
institutions  controlled  by  said  P.  E.  Bowles 
that  would  be  sufficient  to  pay  off  such  in- 
-debtedness  within  one  year  from  date,  and 
he  also  promised  the  said  Kenneth  Donnellan 
that  he  would  give  him  sufficient  business  to 
enable  the  whole  of  said  indebtedness  to  be 
paid;  that  the  said  P.  £.  Bowles  made  said 
promises  without  the  intention  of  perform- 
ing them,  or  any  of  them,  and  [14]  made 
said  promises  for  the  purpose  of  inducing 
the  said  Kenneth  Donnellan  to  refrain  from 
informing  his  father  of  the  truth  and  of  in- 
forming him  that  said  loss  had  already  been 
occasioned;"  that  the  guaranty  of  thirty  thou- 
sand dollars  thus  secured  on  the  twenty-first 
day  of  January,  1909,  was  preceded  by  a  ten 
thousand  dollar  guaranty,  secured  in  Decem- 
ber, 1908;  that  the  false  representations  and 
concealments  in  the  securing  of  the  ten  thou- 
sand dollars  guaranty  of  1908  were  substan- 
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tially  the  same  as  those  employed  in  securing 
the  guaranty  of  January.  1909,  saving  that 
they  were  made  by  Broberg,  the  assistant 
cashier  of  the  bank,  on  behalf  of  the  bank, 
instead  of  by  its  president;  that  Kenneth 
Donnellan  did  not  own  all  of  the  stock  of  the 
Kenneth  Doiinellan  Company;  that  Kenneth 
Donnellan  was  not  engaged  in  business  indi- 
vidually under  the  form,  guise,  or  cloak  of 
the  Kenneth  Donnellan  Company;  that  the 
defendants  did  not  know,  nor  did  either  of 
them  know,  that  Kenneth  Donnellan  was  en- 
gaged in  business  for  himself  under  the  name 
of  Kennetli  Donnellan  Company,  and  that 
such  was  not  the  fact.  The  court  concluded 
that  there  was  no  consideration  to  the  de- 
fendants, or  either  of  them,  for  the  guar- 
anty; that  the  indebtedness  deseribed  in  the 
complaint  was  not  the  indebtedness  of  Ken- 
neth Donnellan,  save  and  except  the  one 
thousand  dollars  not  covered  by  the  guar- 
anty; that  both  guaranties  were  procured  by 
fraud  and  deceit;  that  plaintiff  should  re- 
cover nothing  and  that  defendants  were  en- 
titled to  have  the  thirty  thousand  dollars 
guaranty  delivered  up  to  be  canceled.  Judg- 
ment was  entered  accordingly  and  plaintiff 
appeals  from  that  judgment,  bringing  up  the 
evidence  for  review  under  a  bill  of  exceptions. 
Appellant's  first  complaint  is  a  general 
one, — namely,  that  the  court  erred  in  sub- 
mitting the  whole  case  to  the  jury  before 
disposing  of  the  equitable  issues  raised  by 
the  cross-complaint.  At  the  most,  however, 
this  complaint  amounts  to  but  a  technical 
objection  to  the  order  of  prool  Defendants 
might  have  rested  their  defense  by  charging 
the  fraud  in  their  answer,  without  a  cross- 
complaint.  (Field  V.  Austin,  131  Oal.  379, 
63  Pac.  692.)  Having  been  brought  into 
court  to  respond  to  their  guaranty,  their  an- 
swer that  it  had  been  procured  by  fraud,  if 
successfully  established,  would  have  given 
them  full  and  complete  relief.  It  would  have 
effectuated  an  avoidance  and  cancellation  of 
the  contract  by  [15]  judicial  decree  as  com* 
pletely  as  it  would  have  been  canceled  under 
their  prayer  for  affirmative  relief  in  theit 
cl'oss-complaint.  But  conceding  the  general 
rule  that  equitable  defenses  are  first  to  be 
disposed  of  and  that  the  merits  of  an  equi- 
table cross-complaint  should  first  have  been 
determined  before  the  submission  to  a  jury 
of  the  issues  raised  in  the  aetion  at  law, 
yet  this  irregularity,  at  the  most,  was  but 
an  irregularity  in  no  way  affecting  the  sub- 
stantial rights  of  appellant.  For  even  upon 
these  equitable  issues  of  fraud  it  was  quite 
proper  for  the  court  to  have  empaneled  the 
jury,  to  have  submitted  the  issues  to  that 
jury,  and  to  have  been  advised  by  the  deter- 
'minations  which  the  jury  made  upon  those 
issues,  adopting  or  rejecting  them,  as  they 
appealed  to  the  conscience  of  the  chancellor. 


And  ^is  in  fact  was  precisely  what  the  eourt 
here  did,  in  adopting  the  findings  of  the  jury, 
and  in  supplementing  those  flndinga  with 
others  which  it  made^  addressed  both  to  the 
legal  and  equitable  considerations  in  the  caae. 
Appellant  next  contends  that  certain  find- 
ings must  be  disregarded  becauae  of  their  un- 
certainty, those  findings  in  this  respect  being 
like  the  attempted  findings  condemned  by  this 
court  in  such  cases  aa  Ladd  v.  TuUy,  51  Cal. 
277;  Harlan  v.  Ely,  55  Cal.  340,  and  Good- 
now  v.  Griswold,  68  Cal.  699,  9  Pac.  837. 
And  next  the  contention  is  made  that  the 
findings  themselves  are  in  very  vital  respecta 
contradictory  and  self-destructive.  To  both 
of  these  contentions  it  may  be  answered, 
first,  in  general  .terms,  that  it  is  cmly  when  a 
judgment  rests  upon  some  particular  finding 
for  its  validity  and  support  that  the  lack  of 
sufficient  evidence  to  support  such  finding, 
or  the  contradictoriness  between  two  find- 
ings, treating  of  the  same  essential  matter, 
will  necessitate  a  reversal  of  the  case.  Or, 
in  other  words,  however  unsupported,  how- 
ever lame,  however  inconclusive,  any  number 
of  the  findings  may  be,  if  in  any  case  there 
be  one  clear,  sustained  and  sufficient  findiii^ 
upon  which  tilie  judgment  may  rest,  every 
presumption  beipg  in  favor  of  the  judgment, 
it  will  be  here  concluded  that  the  court  did 
rest  its  judgment  upon  that  finding,  or  those 
findings,  and  the  others  may  and  will  be 
disregarded.  (Thayer  v.  T^ler,  169  Cal.  671, 
147  Pac.  979.)  So  here,  we  need  not  follow 
counsel  through  his  argument  as  to  the  am- 
biguity and  uncertainty  which  attaches  to 
such  a  finding  as  ''that  the  allegations  of 
plaintiff's  complaint,  except  as  admitted  [16] 
by  the  answer  or  as  found  herein,  are  un- 
true," for  the  findings  of  the  court  upon  the 
question  of  the  fraud  in  the  procurement  of 
the  contract  of  guaranty  are  clear,  full,  and 
explicit,  and  are  in  and  of  themselves  en- 
tirely sufficient  to  support  the  judgment. 
Such  being  indisputably  the  caae,  it  matters 
not  whether  in  law  or  in  fact,  Kenneth  Don- 
nellan was  or  was  not  indebted  to  plaintiff. 
His  indebtedness,  under  the  finding  that  the 
guaranty  was  procured  by  fraud,  was  not 
protected  nor  secured  by  that,  guaranty,  and 
the  issue  of  his  indebtedness  is  thus  elimi- 
nated from  this  case  and  left  for  determina- 
tion between  the  bank  and  Kenneth  Donnel- 
lan himself.  Appellant's  argument  on  the 
question  of  indebtedness  proceeds  upon  the 
proposition  that  the  court  has  found,  in  ef- 
fect, that  Kenneth  Donnellan  was  not  indebt- 
ed to  the  bank  at  all,  and  that,  not  bein^ 
indebted  to  the  bank,  there  was  no  liability 
under  the  contract  of  guaranty,  conceding^ 
that  contract  of  guaranty  to  be  valid.  Such, 
in  truth,  is  one  phase  of  the  court's  finding 
and  judgment.  But  appellant  argues  that 
this  ia  wholly  inconsistent  with  the  findings 
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of  the  court  that  plaintiff's  officers  fraiidxi- 
lently    concealed    from   defendants   the    fact 
that  Kenneth  Donnellan  was  heavily  indebt- 
ed to  the  bank,  and  that  if  Kenneth  Donnel- 
lan was  heavily  indebted  to  the  bank  it  conld 
not  be  true  as  by  the  other  findings  declared, 
that  he  owed  nothing  to  the  bank,  and,  con- 
versely, if  he  did  owe  nothing  to  the  bank, 
the  offici?rs  of  the  bank   were  guilty  of  no 
fraudulent  ifiisrepresentation  or  concealment 
even  if  they  declared  that  he  was  not  so  in- 
debted.   But  the  answer  to  this  is  that  these 
defendants  were  entitled  to  set  forth  by  their 
answer  as  many  defenses,  even   inconsistent 
defenses,  as  they  had.     (Code  Civ.  Proc.  sec. 
441.)      They  were  thus  entitled  to  show,  if 
they   could,   that  the   contract   of   guaranty 
was  procured  by  fraud  and  therefore  void. 
They   were   entitled   to   show  as   a  separate 
defense,   if   tliey    could,   that    conceding   the 
validity  of  the  contract  of  guaranty,  no  lia- 
bility had  arisen  under  it  by  reason  of  the 
fact  that  no  indebtedness  had  been  incurred 
by  Kenneth  Donnellan  covered  by  its  terms. 
It  may  be  added  that,  of  course,  it  is  quite 
apparent    that    the    differences    between    the 
litigants  here  arise  over  the  proposition  as 
to  whether  or  not  the  indebtedness'  to   the 
bank  was  the  individual  indebtedness  of  Ken- 
neth Donnellan,  or  was  the  indebtedness  of 
the  Kenneth  Donnellan  Company,  the  admit- 
ted fact  being  that  the  guaranty  was  to  pro- 
tect against  [17]  the  debts  of  Kenneth  Don- 
nellan, and  the  evidence  showing  that  all  of 
these  transactions  by  which  the  indebtedness 
arose  were  transactions  by  and  in  the  name 
of  the  Kenneth  Donnellan  Company.     Plain- 
tiff on  the  trial   (appellant  here)   vigorously 
contends  that  under  the  principle  that  equity 
will  look  through  form  to  substance,  It  must 
be  declared  that  the  Donnellan  Company,  of 
which    Kenneth    Donnellan    owned    all    the 
stock,  was  a  mere  'instrumentality  through 
which  he  conducted  his  business  to  avoid  the 
claims   of  creditors.      Respondents,   however, 
insist  that  Kenneth  Donnellan  did  not  own 
all  the  stock  of  the  corporation;  that  it  was 
not,  therefore,  his  mere  instrumentality;  that 
they  did  not  even   know   that  the  Kenneth 
Donnellan  Company  was  doing^  business ;  that 
they  never  undertook  to  guarantee  the  debts 
of  the  Kenneth  Donnellan  Company;  that  as 
guarantors  favored  by  the  law  they  are  en- 
titled to  stand  upon  the  strict  letter  of  their 
contract,    and   that  the  principle   of   equity 
invoked,  while  applicable  in  cases  where  it  is 
sought  to  charge  the  principal  debtor  hiding 
behind  the  veil  of  his  own  corporation,  has 
no  applicability  whatsoever  to  a  contract  of 
guaranty   such    as   this,    which    runs   to   the 
dt»bts  of  an  individual  and  to  the  transactions 
of  that  individual,  and  not  to  the  debts  of 
the  corporation  nor  to  transactions  of  that 
corporation.    The  fact  that  the  court  adopted 


defendants*  view  of  this  matter  goes  far  to 
explain  away  the  asserted  oontradictoriness 
of  the  findings.  But  this  consideration  need 
not  further  be  pursued,  since  the  contradic- 
toriness  which  appellant  asserts  even  if  it 
exists  has  no  materiality,  we  repeat,  if  the 
guaranty  was  secured  by  fraud.  Or,  if  it  has 
materiality  at  all,  it  is  only  in  argument  as 
to  the  weight  of  the  evidence  touching  the 
concealment  of  plaintiff's  officers  as  to  Uie 
indebtedness  of  Kenneth  Donnellan  to  the 
bank,  in  view  of  the  finding  of  the  court  that 
there  was  no  such  indebtedness.  And  upon 
this  proposition  we  need  only  say  that  plain- 
tiff contends  that  at  the  time  the  guaranty 
was  given,  Kenneth  Donnellan  was  personally 
indebted  to  the  bank;  that  the  contract  of 
guaranty  was  fairly  procured  and  that  it 
covered  and  was  meant  to  cover  this  precise 
indebtedness.  'The  duty  of  the  guarantee  un- 
der the  circnmstances,  does  not  depend  upon 
the  ultimate  determination  of  the  court  as  to 
whether  or  not  a  debt^  or  a  debt  in  any  given 
amount;  existed.  It  depends  upon  hie  knowl>- 
edge  and  belief  and  the  obligation  upon  him 
to  discloise,  or  the  right  resting  with  him 
[18}  not^  to  disclose,  to  the  intending  guar- 
antor whet  that  knowledge  and  belief  is. 

8o,  neeesSArily',  we  are  brought  to  a  con- 
sideration Off  the  all-essential  fhidings  of  the 
fraud  practised  upon  the  defendants  in  the 
procurement  of  their  contract.  •  The  findings 
in  this  regard  have  been  quoted,  since  l^ey 
set  forth  these  matters  with  pavttoularity. 
Are  these  findings  sustained?  Indubitably 
they  are.  Firrther,  it  Is  found,  and  the  evi* 
dence  sustains  the  findings,  that  in  January, 
and  shortly  prior  to  the  execution  of  the 
contract  of  guaranty,  the  plaintifTs  president 
had  discovered  that  the  bank  had  sustained  a 
serious  loss,  though  the  exact  amount  could 
not  be  determined;  that  this  loss  was  not 
sustained  through  the  legitimate  brokerage 
business  of  Kenneth  Donnellati  or  the  Ken- 
neth Donnellan  Company,  which  it  was  rep- 
resented to  these  defendants  was  the  only 
business  that  Kenneth  Donnellan  had  with 
the  bank;  that  these  losses  were  stock  gam- 
bling losses ;  that  the  assistant-  cashier,  Bro- 
berg,  was  a  "partner,"  a  coadjutor  and  co- 
operator  with  Kenneth  Donnellan  in  these 
stock  gambling  transactions;  that  Broberg 
was  to  share  in  the  profits  and  losses  of  these. 
transacHons  and  advanced  the  bank's  money 
fot  thefle  speculations;  that  the  transactions 
were  all  eo  nomine  those  of  the  Kenneth 
Donnellan  Company,  and  on  the  books  of 
that  company  were  kept  accounts  in  the  name 
of  Broberg,  showing  his  interest  in  these 
transactions,  though  subsequently  and  at  the 
request  of  Broberg,  and  when  an  investiga- 
tion was  imminent,  his  name  was  erased  and 
a  fictitious  name  entered  in  place  thereof. 
As  to  the  first  guaranty  of  ten*  thousand  dol- 
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lars,  which  it  will  be  remembered  was  sur- 
rendered and  canceled  when  the  later  thirty 
thousand  dollars  guaranty  was  given  about  a 
month  later,  it  is  shown  that  Broberg,  as  an 
oiTicer  of  the  bank,  went  to  J.  W.  Donnellan 
and  solicited  from  him  and  his  wife  this 
guaranty  on  behalf  of  the  bank.  He  knew  at 
the  time  that  Kenneth  Donnellan  or  the  Ken- 
neth Donnellan  Company  was  indebted  to  the 
bank  in  an  amount  exceeding  the  guaranty 
sought,  and  not  only  concealed  this  knowl- 
edge, but  represented  that  Kenneth  Donnel- 
lan was  doing  a  safe  and  lucrative  business. 
He  described  the  business  as  a  purely  bro- 
kerage business;  that  stocks  Were  bought  by 
Kenneth  Donnellan  upon  the  order  of  cus- 
tomers; that  Kenneth  Donnellan  not  having 
the  money  to  pay  for  the  stocks,  secured  the 
money  from  the  bank,  the  stocks  being  re- 
turned to  the  bank;  [19]  that  a  draft  was 
drawn  against  the  purchaser;  the  bank  re- 
ceived the  money  when  the  purchaser  paid 
lor  and  took  the  stock,  and  if  he  failed  so 
to  do,  the  only  possible  loss  to  the  bank  was 
the  depreciation  in  the  value  of  the  stock 
which  might  result  between  the  time  it  was 
bought  by  Donnellan  and  the  time  when, 
after  repudiation  by  the  purchaser,  it  could 
be  sold  upon  the  market;  that  in  the  nature 
of  things  this  prospective  loss  was  negligible, 
but  that  there  was  a  short  interval  of  time 
during  which  the  bank  had  put  out  this 
money  and  was  without  security  to  protect 
itself,  and  that  the  bank  itself,  or  the  bank 
commiasioner,  thought  that  some  such  secu- 
rity should  be  given,  and  the  bank  would 
accept  this  guaranty  from  the  defendants, 
which  they  could  give  without  risk.  Such  in 
brief  was  the  evidence  touching  the  giving  of 
the  first  guaranty.  The  second  guaranty  was 
given  under  the  active  solicitation  and  pro- 
curement of  the  president  of  plaintiff,  who 
had  come  to  know  the  nature  of  these  trans- 
actions and  that  the  bank  had  sustained  a 
heavy  loss  because  of  them.  The  president 
represented  to  J.  W.  Donnellan,  the  father  of 
Kenneth,  that  he  was  very  fond  of  his  son 
and  desired  to  continue  business  with  him, 
describing  the  business  which  the  son  was 
doing  as  had  Broberg.  He  explained  that  the 
possibility  of  loss  was  extremely  remote; 
that  the  son's  business  was  increasing  and 
his  transactions  growing  so  large  that  a 
greater  security  than  the  ten  thousand  dol- 
lars guaranty  was  desirable.  J.  W.  Donnel- 
lan did  not  know  that  his  son  had  been 
speculating;  did  not  know  that  any  loss  on 
account  of  speculation  had  been  incurred,  and 
as  to  pre-existing  indebtedness  knew  only  of 
the  minor  amount  hereinbefore  mentioned, 
which  was  subsequently  discharged  by  pay- 
ment. After  giving  the  guaranty  he  sought 
information  touching  the  condition  of  his 
son's  account  with  the  bank  and  could  obtain 


none.  Kenneth  Donnellan  testifies  that  aft^r 
the  president  discovered  the  bank's  loss  he 
was  sent  for  by  the  president  and  informed 
that  the  loss  figured  up  in  excess  of  thirty- 
one  thousand  dollars.  He  went  repeatedly  to 
the  bank  in  the  matter  of  his  accounts  and 
the  president  suggested  that  he  endeavor  to 
secure  a  guaranty  from  his  father  to  cover 
this  indebtedness.  He  told  the  president  that 
it  would  be  useless  for  him  to  try  to  secure 
such  a  guaranty.  The  president  then  told 
him  to  refrain  from  speaking  to  his  father 
about  it,  but  to  [20]  allow  him  (the  presi- 
dent) to  present  the  matter,  because  he 
thought  he  could  do  so  in  such  a  manner  as 
not  to  alarm  the  father.  The  nature  of  Ken- 
neth Donnellan's  business  having  become 
known  to  the  president  of  the  bank,  the 
bank's  funds  were  no  longer  available  to 
him,  and  after  the  date  of  the  guaranty  no 
money  was  ever  advanced  by  the  bank  to  him 
or  the  Kenneth  Donnellan  Company.  There- 
fore the  only  indebtedness  of  Kenneth  Don- 
nellan or  of  the  Kenneth  Donnellan  Company 
was  that  which  had  arisen,  under  the  circum- 
stances indicated,  before  the  giving  of  the 
guaranty.  Mrs.  Donnellan  executed  the  guar- 
anty, with  her  husband  upon  the  representa- 
tions made  by  him,  which  representations 
were  as  hereinbefore  set  forth.  The  presi- 
dent of  the  bank  himself  testified,  that  in 
requesting  the  thirty  thousand  dollars  guar- 
anty from  Mr.  Donnellan,  he  did  not  inform 
him  of  the  speculative  business  done  by  his 
son  or  the  Donnellan  Company,  nor  that 
there  was  a  loss  or  that  there  might  be  a 
loss;  that  "my  purpose  was  to  get  from 
Colonel  Donnellan  and  his  wife  the  larger 
guaranty.  If  Colonel  Donnellan  had  wanted 
to  get  any  information  from  me  he  could  have 
asked  for  it  and  I  would  have  responded  to 
any  inquiry  made  or  have  given  him  any 
statement  he  asked  for.  ^  I  certainly  was  not 
going  to  frighten  him  by  saying  that  there 
was  a  big  loss  in  the  bank  here  and  I  wanted 
him  to  give  me  a  guaranty. 

"Q.  If  you  had  told  him  that  it  probably 
would  have  frightened  him  and  he  probably 
would  not  have  given  the  guaranty? 

"A.  He  is  human. 

"Q.  And  being  human,  if  he  knew  what 
you  knew,  he  would  not  have  given  the  guar- 
anty? 

"A.  I  didn't  say  that;  his  affection  for  his 
son — he  was  responsible  largely  for  the  busi- 
ness being  in  the  bank,  and  he  might  say,  it 
is  on  me  for  any  losses." 

Touching  numerous  statements  testified 
positively  to  by  Mr.  Donnellan  as  having 
been  made  by  the  president  during  the  course 
of  their  conversation — statements  going  to 
the  safe  nature  of  the  brokerage  business 
done  by  his  son  and  the  remote  possibility 
of  loss — when  asked  if  he  had  made  them  the 
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witnees  failed  to  remember.  It  has  been  sec- 
epsary  thus  to  state  the  evidence  because  of 
the  underlying  question  of  law  which,  as  has 
been  previously  intimated,  controls  the  cred- 
itor under  such  circumstances,  and  the  appli- 
cability of  which  law  [21]  is,  therefore,  most 
important  in  determining  whether  or  not 
fraud  was  perpetrated  upon  the  defendants. 
Or,  phrased  differently,  what  was  the  legal 
duty  of  disclosure  incumbent  upon  the  presi- 
dent in  soliciting  this  guaranty  under  the 
circumstances  indicated?  If  he  did  in  this 
matter  all  that  the  law  requires,  if  he  dis- 
closed, so  far  as  disclosure  was  incumbent 
upon  him,  if  there  was  no  auppresaio  vert  of 
which  the  defendants  could  with  justness 
complain,  then  no  fraud  was  committed  in 
the  procurement  of  the  contract,  and  to  this 
final  underlying  consideration  we  are  thus 
brought. 

Two  distinct  elements  enter  into  the  fraud 
charged  and  found  against  the  plaintiff:  1. 
Tliat  of  positive  misrepresentation;  and  2. 
That  of  concealment  of  facts  and  circum- 
stances affecting  the  situation  of  the  parties 
important  for  the  iBtending  guarantors  to 
know,  known  to  the  plaintiffs  president 
soliciting  the  guaranty  and  concealed  by  him. 
The  first  of  these  are  the  representations 
testified  to  by  the  defendant  J.  W.  I>onnellan 
to  the  effect  that  the  plaintiff^s  president 
informed  him  that  his  son  was  doing  a  large 
and  prosperous  brokerage  business,  and  eon- 
veying  by  implication,  and  by  silence  upon 
other  matters,  that  this  was  all  of  the  busi- 
ness which  he  was  doing.  The  concealments 
were  of  the  admitted  facts  that  plaintiff's 
nresident  did  not  disclose  to  him  that  the  loss 
had  already  been  incurred;  that  it  had  been 
incurred  through  stock  gambling,  in  which  an 
ofllcer  of  the  bank  was  jointly  interested  with 
his  son,  and  that  the  loss  was  so  large  that 
it  probably  exceeded  the  amount  of  the 
guaranty  requested.  Can  it  be  debated 
whether  or  not  these  misrepresentations  and 
this  concealment,  so  found  by  the  court,  are 
sufficient  to  avoid  the  contract?  The  princi- 
ples of  equity  and  the  adjudicated  cases 
applying  them  return  but  one  answer.  The 
case,  it  is  to  be  borne  in  mind,  is  not  that 
where  the  surety  or  guarantor  comes  forward 
at  the  request  of  the  debtor  and  simply  offers 
to  give  the  creditor  a  certain  guaranty.  In 
such  cases  the  general  holding  is  that  no  duty 
of  disclosure  is  incumbent  upon  the  creditor, 
since,  he  has  asked  nothing  of  the  guarantor 
and  without  breach  of  any  faith,  he  may  as- 
sume tliat  the  debtor  himself  has  informed 
the  intending  surety  of  all  that  the  latter 
desires  to  know.  His  duty  therefore  is  per- 
formed if  he  fully  and  fairly  answers  the 
questions  put  to  him,  and  conceals  nothing 
which  he  himself  believes  might  influence  the 
surety's  conduct.     Such   was   [22]   the  situ- 


ation in  the  case  relied  on  by  appellant  of 
Hamilton  v.  Watson,  12  CI.  &  F.  107, 
8  Eng.  Rep.  (Reprint)  1339,  where  the 
House  of  I^rds  decided  that  **a  surety  is  not 
of  necessity  entitled  to  receive,  without  in- 
quiry from  the  party  to  whom  he  is  about  to 
bind  himself,  a  full  disclosure  of  all  the 
circumstances  of  the  dealings  between  the 
principal  and  that  party.  If  he  requires  to 
know  any  particular  matter,  of  which  the 
party  about  to  receive  the  security  is  in- 
formed, he  must  make  it  the  subject  of  a  dis- 
tinct inquiry."  (The  quotation  is  from  the 
syllabus.)  But  the  general  principle  of 
English  jurisprudence,  as  well  as  of  Ameri- 
can, is  that  laid  down  by  the  same  House  of 
Lords,  in  Railton  v.  Mathews,  10  €1.  & 
F.  934,  8  Eng.  Rep.  (Reprint)  993.  The 
facts  were  that  one  had  become  a  surety 
in  a  bend  for  the  fidelity  of  a  -oommisaion 
agent  to  his  employers.  After  some  time  the 
employers  discovered  irregularities  in  the 
agent's  accounts  and  sued  on  the  guaranty. 
The  surety  instituted  his  suit  to  avoid  the 
bond  on  the  ground  of  concealment  by  the 
employers  of  material  circumstances  affecting 
the  agent's  credit  prior  to  the  date  of  the 
bond,  these  circumstances  being  that  the 
agent's  accounts  had  been  irregular  and  that 
he  had  taken  money  of  his  employers.  These 
circumstances,  it  was  contended,  if  com- 
municated to  the  surety,  would  have  pre- 
vented him  from  undertaking  his  obligation. 
The  judge  directed  the  jury  that  "the  con- 
cealment, to  be  undue,  must  be  willful  and 
intentional,  with  a  view  to  the  advantages 
the  employers  were  thereby  to  gain."  The 
House  of  Lords  held  this  instruction  to  be 
erroneous  in  point  of  law,  and  declared: 
"Mere  noncommunication  of  circumstances 
affecting  the  situation  of  the  parties, 
material  for  the  surety  to  be  acquainted  with, 
and  within  the  knowledge  of  the  person 
obtaining  a  surety  bond,  is  undue  conceal- 
ment, though  not  willful  or  intentional,  or 
with  a  view  to  any  advantage  to  himself." 
(The  quotations  are  again  from  the  syllabus.) 
That  this  is  the  governing  principle  in  the 
American  as  well  as  in  the  English  courts,  is 
abundantly  established.  'The  contract  of 
surety  imparts  entire  good  faith  and  confi- 
dence between  the  parties  in  regard  to  the 
whole  transaction.  Any  ooncealment  of  ma- 
terial facts,  or  any  express  or  implied  mis- 
representation of  such  facts,  or  any  undue 
advantage  taken  of  the  surety  by  the 
creditor,  either  by  surprise  or  by  withholding 
proper  information,  [23]  will  undoubtedly 
furnish  a  suificient  ground  to  invalidate  the 
contract."  (Story's  Equity  Jurisprudence, 
sec.  324.)  "If  the  creditor  conceal  any  fact 
unknouTi  to  the  proposed  surety  which,  had 
he  known  it,  would  have  deterred  him  from 
becoming  surety.    •    .    it  is  a  fraud  upon  him 
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and  relieves  him  Irom  obligation.  Especially 
is  this  so  where  the  obligation  is  entered  into 
at  the  request  of  the  person  to  whom  the 
security  is  given."  (Schoonover  v.  Osborne, 
108  la.  453,  79  X.  W.  263.)  And  without 
further  quotations  reference  may  be  made  to 
I>e  Colyar  on  Guaranties,  369,  370;  Daniel  on 
Negotiable  Instruments,  sec:  1309;  Brand  on 
Suretyship  &  Guaranty,  sec.  126;  Jungk  v. 
Holhrook,  15  Utah  198,  62  Am.  St.  Rep.  921, 
49  Pac.  305;  Hall  v.  Clopton,  66  Miss.  555; 
Gist  V.  Feitz,  43  Neb.  238,  61  N.  \V.  621; 
Doughty  V.  Savage,  28  Conn.  146;  Wilming- 
ton, etc.  R.  Co.  V.  Ling,  18  S.  C.  110; 
Springfield  Engine,  etc.  Co.  v.  Park,  3  Ind. 
App.  173,  29  N.  E.  444;  Dinsmore  v. 
Tidball,  34  Ohio  St.  411;  Baltimore  First 
Nat.  Bank  v.  Terry,  135  Fed.  621;  Farmers' 
Nat.  Bank  v.  Van  Slyke,  1  N.  Y.  S.  508,  49 
Hun  7 ;  Franklin  Bank  v.  Cooper,  36  Me.  180 ; 
Harrison  v.  Lumbermen,  etc.  Ins.  Co.  8  Mo. 
App.  37;  Benton  County  Sav.  Bank  v.  Bod- 
dicker,  105  la.  548,  67  Am.  St.  Rep.  310,  45 
L.R.A.  321,  75  N.  W.  632;  State  v.  Sooy,  39 
N,  J.  L.  135. 

To  sum  up,  then,  defendants  were  solicited 
to  give  the  guaranty  by  plaintiff's  president. 
The  latter  knew  that  tlie  amount  of  the 
.guaranty  was  equaled  by  a  pre-existing  debt 
-due  to  the  bank  from  the  stock  gambling 
transactions  of  Kenneth  Donnellan  and  the 
bank's  assistant  cashier.  He  knew  that  J.  W. 
Donnellan  and  his  wife  did  not  know  this  and 
it  was  a  material  circumstance  affecting  the 
contract.  The  contract,  in  contemplation  of 
the  defendants,  was  one  under  which  they 
would  incur  little  or  no  risk  out  of  the  trans- 
actions of  a  legitimate  brokerage  business  con- 
ducted by  their  son  with  plaintiff.  The  con- 
tract into  which  they  were  induced  to  enter 
was  one  whereby  they  agreed  to  pay  thirty 
thousand  dollars  already  lost  to  the  bank  by 
the  gambling  operations  of  their  son.  Plain- 
tiff's presdent  did  not  inform  them  of  this,  for 
the  avowed  reason  that  he  did  not  purpose  to 
tell  J.  W.  Donnellan  anything  which  might 
cause  him  not  to  sign  the  guaranty.  The  duty 
of  disclosure  rested  with  plaintiff's  [24]  pres- 
ident and  he  did  not  make  it.  The  finding 
therefore  supported,  and  the  judgment  ap- 
pealed from  is  affirmed. 

Mel V in,  J.  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


NOTE. 

The  reported  case  lays  down  the  rule 
adopted  by  a  majority  of  jurisdictions  having 
the  code  procedure,  that  a  defendant  may 
plead  as  many  defenses  as  he  may  have  and 
no  objection  can  be  made  because  of  incon- 
sistencies. The  eases  in  which  the  subject  of 
inconsistent    defenses    within    the    rule    of 


pleading  has  been  discussed  are  ooliected  in 
the  note  to  Susznik  y.  Alger  Logging  Co.  re^ 
ported,  ante,,  this  volume,  at  page  700. 
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Pleading:  «-  Xneonsiatent  Defenses. 

Under  the  law  of  Iowa  inconsistent  de- 
fenses, as  denial  of  contract,  postponement 
of  performance,  and  mitigation  of  damages, 
may  be  joined. 

[See  note  at  end  of  this  case.] 

Tvial  ~  Dlreotion  of  Verdiet  —  Evi« 
denee  Peradttins  More  than  One 
Conoluaion» 

Refusal  of  a  directed  verdict,  is  proper 
where  it  cannot  be  said  that  all  reasonable 
men  must  draw  from  the  evidence  the  same 
conclusion. 

Breach  of  Marriage  Promise  »  Meas- 
ure of  Damage  —  Elfeot  of  Death  o£ 
Defendant. 

Though  one  breaking  a  contact  to  marry 
dies  before  action  therefor,  plaintiff  is  not  as 
matter  of  law  entitled  to  recover  one-third 
of  the  value  of  his  estate. 
Exonse  for  Breach  of  Marriago  Prorn^ 

ise  »  Disease. 

An  instruction,  in  an  action  for  breach  of 
marriage  promise  by  defendant's  intestate, 
that  if  he  had  pernicious  anemia  It  would  not 
excuse  his  breach,  but  if  he  believed  it  would 
be  fatal  after  a  year  or  so,  or  it  would  be 
reasonably  certain  to  bring  death  in  a  few 
months,  this  could  be  considered  in  mitiga- 
tion of  damages,  is  sufficiently  favorable  to 
plaintiff. 

[See  12  Ann.  Cas.  197;   Ann.  Cas.  1913E 
916;  44  Am,  St.  Rep.  385.] 
Instmotions  ^  As  to  Eridenoe  —  In- 
ability to  Proonre  Testimony. 

Plaintiff,  in  an  action  against  an  admin- 
istrator for  breach  of  intestate's  contract,  is 
not  entitled  to  an  instructioti  balancing  her 
inability  to  testify  against  defendant's  diffi- 
culty in  not  having  the  benefit  of  intestate's 
testimony. 
Appeal  and  Error  —  Scope  of  BoTlonr 

—  Denial  of  New  Trial. 

Error  cannot  be  assigned  on  the  overruling 
of  a  motion  for  new  trial. 
Verdicts  and  Findings  —  Special  Ver-> 

diet  -«  Bnle  in  Federal  Conrts. 

A  federal  court  may  refuse  to  require  a 
jury,   in   addition   to   a   general   verdict,   to 
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answer  special  questions  at  the  request  of  a 
party. 

Error  to  United  States  District  Court, 
Southern  District  of  Iowa:  McPhebson, 
Judge. 

Action  by  Elvie  L.  PLrsons,  plaintiff, 
Jig^ainst  William  Trowbridge,  executor,  de- 
fendant. To  review  judgment  rendered, 
plaintiff  brings  error.  The  facts  are  stated 
in  the  opinion.    Affuimed. 

B.  /.  Salinger  and  Louis  H,  Salinger  for 
plaintiff  in  error. 

C.  G.  Saunders  and  Charles  C,  Helmer  tor 
defendant  in   error. 

Sitting:  Hook,  Circuit  Judge,  and  Elliott 
and  YouMANS,  District  Judges. 

[16]  YouMANS,  J. — ^The  writ  of  error  in  this 
case  was  sued  out  by  Elvie  L.  Parsons  to 
reverse  a  judgment  upon  the  verdict  of  a 
jury  in  her  favor  against  William  Trow- 
bridge, executor  of  the  estate  of  Edward  A. 
Oldfield.  In  this  opinion  plaintiff  in  error 
will  be  called  plaintiff,  and  defendant  in  error 
will  be  called  defendant. 

The  petition  of  plaintiff  alleged  that 
Edward  A.  Oldfteld  entered  into  contract  of 
marriage  with  her,  and  that  he  violated  such 
contract.  The  amended  petition  on  which 
the  case  was  tried  contains  two  counts.  The 
first  count  alleged  that  the  contract  was 
entered  into  during  the  year  1900,  and  that 
the  marriage  was  to  have  taken  place  within 
jt  reasonable  time  after  the  making  of  the  con* 
tract.  The  second  count  alleges  that  the 
marriage  was  to  have  taken  place  on  Thanks* 
giving  Day,  1009.  Oldfield  died  on  the  2d  day 
•of  December,  1910. 

The  answer,  after  certain  portions  had 
4>een  stricken  out  on  motion,  contained  the 
following   defenses : 

(1)  That  Oldfield  made  no  agreement  to 
marry  plaintiff. 

(2)  That  at  the  time  of  the  alleged  breach 
Oldfield  was  suffering  from  an  incurable 
disease  called  pernicious  anemia,  which 
made  it  impossible  for  him  to  consummate 
the  marrinqfc  relation,  and  that  he  did  not 
know  of  such  disease  at  the  time  of  the 
-alleged  promise. 

(3)  That  if  any  agreement  to  marry  was 
-entered  into  between  plaintiff  and  Oldfield  it 
was  postponed  from  time  to  time  by  mutual 
consent  until  his  death. 

In  the  order  striking  out  parts  of  the 
answer  on  plaintiff's  motion,  the  court  per- 
mitted the  defense  of  the  bad  health  of  Old- 
field  to  stand  as  matter  in  mitigation  only, 
^lie  motion  was  overruled  as  to  the  denial  of 
the  contract  of  marriage  and  as  to  the  post- 
ponement of  perfornuwce.    The  jury  returned 
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a  verdict  for  plaintiff   for  $250.     The  fol- 
lowing errors  are  assigned: 

(1)  The  refusal  to  sustain  the  motion  to 
strike  from  the  answer  the  paragraph  deny- 
ing the  agreement  to  marry. 

(2)  The  refusal  to  strike  from  the  answer 
the  paragraph  setting  up  the  bad  health  of 
Oldfield. 

(3)  The  refusal  to  strike  from  the  answer 
the  paragraph  setting  up  the  postponement 
of  the  marriage  by  mutual  consent. 

(4)  The  refusal  to  give,  upon  request  of 
the  plaintiff,  the  following  instruction: 

"You  are  instructed  that  vour  verdict  must 
be  for  the  plaintiff,  and  must  be  at  least  for 
a  sum  equal  to  one-third  of  what  you  find 
was  the  value  of  the  [17]  estate  left  by  the 
late  Edward  A.  Oldfield  at  the  time  of  his 
decease  on  December  2,  1910." 

(5)  The  refusal  to  give,  on  request  of  the 
plaintiff,   the   following   instruction: 

"Should  you  find  that  Edward  A.  Oldfield 
had  the  disease  known  as  pernicious  anemia 
then  you  are  instructed  that  having  such 
disease  is  no  defense  to  plaintiff's  action. 
One  who  makes  a  contract  is  not  excused 
from  performing  said  contract  because  he  had 
said  disease.  But,  should  you  find  that  said 
Oldfield  was  afflicted  with  such  disease,  you 
may  take  that  into  consideration  in  mere 
mitigation  of  damages;  that  is  to  say,  if  a 
contract  to  marry  is  broken  without  just 
cause,  and  the  question  is  how  much  should 
be  allowed  for  injury  to  feelings,  humiliation, 
and  loss  of  society,  the  damages  on  these 
accounts  should  be  less  when  the  promisor 
has  such  disease  than  they  should  be  were 
he  not  so  affected." 

(6)  The  refusal  to  give  at  plaintiff's 
request   the   following    instruction: 

"You  should  take  into  consideration  that 
the  death  of  Edward  A.  Oldfield  has  made  a 
defense  in  this  case  more  difficult;  but  you 
should  also  take  into  consideration  that  such 
death  makes  the  establishment  of  plaintiff's 
claim  more  difificult,  because  the  law  will  not 
allow  the  plaintiff  to  testify  as  to  what,  if 
anything,  occurred  between  her  and  said 
Oldfield." 

(7)  The  submission  to  the  jury  as  a 
question  of  fact  whether  there  was  a  promise 
to  marry  on  Thanksgiving  Day,  1909,  and 
that  tlie  contract  to  marry  on  that  day  had 
been  broken. 

(8)  The  giving  of  all  of  the  remainder  of 
the  charj^e  is  assigned  as  error. 

(9)  There  are  10  assignments  of  error 
based  upon  the  refusal  of  the  court  to  sustain 
plaintiff's  motion  for  a  new  trial.   , 

(10)  The  refusal  of  the  court  to  submit  to 
the  jury  certain  questions  as  follows: 

(a)  "Do  you  find  that  plaintiff  and  Edward 
A.  Oldfield  contracted  that  they  should  marry 
on  Thanksigiving   Day   in   the   year   1909?'' 
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(b)  "If  you  find  there  was  such  an  agree- 
ment, did  said  Oldfield  violate  said  agree- 
ment?" (c)  **If  you  find  that  he  broke  said 
agreement,  did  he  have  any  just  excuse  for 
breaking  the  same?"  (d)  **\Miat  was  the 
value  of  the  estate  left  by  £dward  A.  Oldfield 
at  the  time  of  his  death?" 


I. 


The  verdict  for  plaintiff  demonstrates  that 
the  jury  found  that  a  contract  of  marriage 
was  entered  into  and  that  it  was  violated.  It 
also  demonstrates  that  the  jury  found  that 
there  was  no  agreement  to  potspone  the  mar- 
riage. It  is  evident  that  the  only  defense 
considered  by  the  jury  was  that  relating  to 
mitigation  of  damages  by  reason  of  the  bad 
health  of  Oldfield. 

The  objection  to  the  inconsistent  defenses 
of  denial  of  contract,  postponement  of  per- 
formance, and  mitigation  of  damages,  is  not 
tenable.  Under  the  law  of  the  state  of  Iowa, 
such  defenses  may  be  joined.  In  the  ease  of 
Rudd  v.  Dewey,  121  la.  457,  96  N.  W.  »73, 
the  court  said: 

"As  to  whether  defendant,  interposing 
distinct  defenses  in  separate  divisions  of  his 
answer,  may  rely  upon  defenses  inconsistent 
with  each  other  (that  is,  of  such  nature  that 
if  one  is  true  the  other  cannot  be  true),  the 
authorities  [18]  in  which  the  Code  system 
has  been  interpreted  are  in  conflict;  and  it 
has  sometimes  been  said  that  inasmuch  as  the 
defendant  must  plead  truthfully,  he  cannot 
rely  at  the  same  time  on  two  or  mor^ 
defenses  which  are  absolutely  inconsistent 
with  each  other.  Derby  v.  Gallup,  5  Minn. 
119;  Atteberry  v.  Powell,  29  Mo.  429,  77  Am. 
Dec.  579.  But  in  many  cases  the  decision  of 
the  question  has  been  made  to  turn,  not  on 
the  right  to  plead  inconsistent  defenses,  but 
on  the  question  whether  the  distinct  defenses 
pleaded  are  in  fact  necessarily  inconsistent. 
Rhine  v.  Montgomery,  50  Mo.  566;  Weston 
v.  Lumley,  33  Ind.  486.  Any  uncertainty  of 
the  law  in  this  respect,  however,  has  been 
definitely  settled  in  this  state  by  Code,  sec- 
tion 3620,  which  is  as  follows:  'Inconsistent 
defenses  may  be  in  the  same  answer  or  reply, 
and  when  a  verification  is  required,  it  must 
be  to  the  effect  that  the  party  believes  one  or 
the  other  to  be  true,  but  cannot  determine 
which* — and  is  the  same,  in  substantial  effect, 
as  section  2937,  of  the  Revision  of  1860,  the 
first  provision  on  the  subject  in  our  statutory 
history.  Under  our  Code  it  has  uniformly 
been  held,  in  a  series  of  decisions,  the  first  of 
which  was  rendered  before  there  waa  any 
specific  provision  on  the  subject,  that  de- 
fendant might,  in  different  divisions  of  his 
answer,  plead  a  general  denial  and  a  con- 
fession and  avoidance,  and  that  the  effect  of 
the  general  denial  will  not  be  nullified  by  the 


colorable    confession    necessarily    alleged   Id 
connection    with    the    avoidance.     Crash   v. 
Sater,   6   la.   301;    Shannon   v.   Pearson,   lO 
la.    588;    Quigley    v.    Merritt,    11    la.    147; 
Tread  way    v.    Sioux    City,    etc.    R.    Co.    40 
la.   526;    Barr  v.  Hack,  46   la.   308;    Hein- 
richs  V.  Terrell,  66  la.  25   [21  N.  W.  171]. 
And  on  the  same  reasoning  it  has  been  held 
that  the  pleading  of  matter  in  confession  and 
avoidance   in   the   reply  does  not  waive  the 
general  denial,  which,  by  virtue  of  Code,  §§: 
3576,    3622,    3648,    is    interposed    to    all   al- 
legations of  new   matter  in  the  answer  by 
operation  of  law.    Day  v.  Mill-Owners'  Mut. 
Ins.  Co.  75  la.  694  [38  N.  W.  113] ;  Nichols. 
V.  Chicago  Great  Western  R.  Co.  94  la.  20*2 
[62  N.  W.  769] ;  Schulte  v.  Coulthurst,  94  la. 
418  [62  N.  W.  770]." 

The  plaintiff,  therefore,  cannot  complain  of 
the  refusal  of  the  court,  upon  her  motion,  to- 
strike  from  the  answer  alleged  inconsistent 
defenses. 

II. 

The  testimony  did  not  warrant  the  giving 
of  an  instruction  directing  the  jury  to  find 
for  the  plaintiff.  It  cannot  be  said  that  all 
reasonable  men  must  have  drawn  from  the 
evidence  the  same  conclusions  in  favor  of 
plaintiff.  Delk  v.  St.  Louis,  etc.  R.  Co. 
220  U.  S.  580,  31  S.  Ct.  617,  55  U.  S.  (L.  ed.) 
590;  Hart  v.  Northern  Pac.  R.  Co.  196  Fed. 
180,  116  C.  C.  A.  12.  Nor  would  it  have 
been  correct  to  have  instructed  the  jury  that 
the  verdict,  in  the  event  of  a  finding  for 
plaintiff,  should  not  be  less  than  one-third  of 
the  value  of  Oldfield's  estate.  The  fact  that 
Oldfield  died  before  suit  was  brought,  or  was- 
dead  at  the  time  of  the  trial,  added  nothing 
to  plaintiff's  right  of  recovery.  Such  an  in- 
struction would  have  been  erroneous  in  & 
suit  against  him.  Collins  v.  Mack,  31  Ark. 
684.  It  was  no  less  erroneous  in  a  suit 
against  the  executor  of  his  estate.  It  would 
have  been  proper  for  the  court  to  have  in- 
structed  the  jury  that,  in  determining  the 
amount  of  damages,  it  might  consider  the 
pecuniary  benefits  the  marriage  might  have 
been  to  plaintiff.  Holloway  v.  Griffith.  32  la. 
409,  7  Am.  Rep.  208;  Rime  v.  Rater,  108  la. 
61,  78  N.  W.  835;  Lauer  v.  Banning,  152  la. 
99,  131  N.  W.  783.  But  plaintiff  asked  no 
such  instruction.  The  case  was  tried  on  her 
behalf  on  the  theory  that  she  was  entitled  to- 
one-third  at  least  of  the  value  of  the  estate. 

III. 

[19]  With  regard  to  mitigation  of  damages 
on  account  of  Old  field's  state  of  health,  the 
court  charged  as  follows: 

*'If  it  be  a  fact  that  Mr.  Oldfield  had  a 
disease  known  as  pernicious  anemia,  aa  il- 
lustrated by  the  testimony  in  this  case,  it^ 
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woDld  not  be  a  sufficient  excuse  on  hie  part 
for  not  carrying  out  the  contract  and  having 
the  ceremony  performed.  But  if  he  had  per- 
nicious anemia,  snd  believed  that  it  would  be 
fatal  after  a  year  or  so  from  such  time,  yon 
would  have  a  right  to  consider  that  upon  the 
question  of  amount  of  damages.  Under  the 
testimony  offered,  if  he  had  pernicious 
anemia,  which  would  be  reasonably  certain  to 
bring  about  death  within  several  months  or 
a  year,  or  something  like  that,  she  would 
have  his  society  for  such  shorter  time  and 
would  be  entitled  to  recover  a  lesser  amount. 
So  yoa  will  consider  the  testimony  with 
reference  to  pernicious  anemia  as  bearing 
upon  that  phase  of  the  case  and  that  only." 
Tlie  instruction  given  upon  that  point  was 
almost  identical  with  the  instruction  re- 
quested by  plaintiff  and  was  as  favorable  as 
•he  was  entitled  to.  Beans  v.  Denny,  141  Ja. 
52,  117  N.  W.  1001;  Grover  v.  Zook.  44 
Wash.  489,  87  Pac.  638,  7  L.RJL.(N.S.)  582, 
120  Am.  St.  Rep.  1012,  12  Ann.  Cas.  192; 
Shackleford  v.  Hamilton,  93  Ky.  80  19  S.  W. 
15  L.R.A.  531,  40  Am.  St  Rep.  1«6. 

IV. 

Plaintiff's  requested  instruction,  balancing 
her  inability  to  testify  against  the  difficulty 
under  which  the  defendant  labored  in  not 
having  the  benefit  clT  Oldfield's  testimony,  was 
properly   refused. 

V. 

It  is  not  necessary  to  cite  authorities  on 
the  proposition  that  error  cannot  be  assigned 
on  the  action  of  the  trial  court  in  overruling 
a  motion  for  a  new  trial. 

VI. 

It  was  not  error  for  the  court  to  refuse  to 
require  a  jury,  in  addition  to  the  general 
verdict,  to  answer  special  questions  at  the 
request  of  the  plaintiff.  U.  S.  Mut.  Ace. 
Assoc.  V.  Barry,  131  U.  S.  119,  9  S.  Ct.  766,  33 
U.  S.   (L.  ed.)   60. 

The  case  was  submitted  to  the  jury  upon 
instructions  that  fairly  stated  the  law  as 
applicable  to  the  testimony.  The  finding  of 
the  jury  is  therefore  conclusive,  and  the  judg- 
ment of  the  lower  court  should  be  affirmed. 


NOTE. 

In  the  reported  case,  the  court  construing 
the  Iowa  statute  which  specially  gives  a 
defendant  the  right  to  plead  as  many 
defenses  as  he  may  have  follows  the  holdings 
of  the  Iowa  court  which  has  uniformly  per- 
mitted defenses  to  be  joined  without  regard  to 
their  consistency.  The  subject  of  inconsistent 
defenses  within  the  rules  of  pleading  are  re- 
Aim.  Cas.  1917C. — 48. 


viewed  in  the  note  to  Suaznik  v.  Alger  Log- 
ging Ck).  reported  ante,  this  volume,  at  page 
700. 
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Idaho  Supreme  Court — March  25,  1916. 
28  Idaho  7M;  1S6  JPac.  010, 


Pleadins  ^  I]i.eo]i.siste]i.t  Defeases. 

It  is  held  that  it  was  the  duty  of  the  trial 
court,  under  the  pleadings  in  this  case,  either 
to  have  granted  respondent's  motion  to  strike 
out  all  of  paragraph  3  on  page  3  of  appellants' 
first  alleged  further  answer  and  defense  and 
all  of  paragraph  3,  beginning  at  the  bottom 
of  page  6  of  their  second  alleged  further 
answer  and  defense,  contained  in  uieir  amend- 
ed answer,  or  to  have  required  them  to  elect 
upon  which  defense  they  intended  to  rely, 
and  that  the  evidence  upon  the  trial  should 
have  been  confined  to  the  defense  upon  which 
they  elected  to  stand. 

[See  note  at  end  of  this  case.] 


Under  section  4187,  Rev.  Codes,  a  defend- 
ant may  set  forth  by  answer  as  many  defenses 
and  counterclaims  as  he  may  have,  and  the 
same  may,  to  a  certain  extent,  be  inconsist- 
ent with  each  other,  but  they  must  not  be  so 
inconsistent  that  the  proof  of  one  defense 
would  necessarily  disprove  the  other;  and, 
where  the  allegations  of  an  amended  answer 
are  inconsistent,  the  defendant  will  be  bound 
by  those  against  him. 

[See  note  at  end  of  this  case.] 
Bills  and  Notes  —  Defenses  —  Iiutde- 

quaey  of  ConsideratioiL. 

Inadequacy  of  consideration  is  no  defense  to 
an  action  on  a  promissory  note,  unless  there 
was  fraud  also  on  the  part  of  the  promisee. 
Caldwell  v.  Ruddy,  2  Idaho  (Hash.)  1,  1  Pac. 
339,  cited  and  followed. 
Good    IXTill    —    Implied    IXTarranty    on 

Sale. 

It  is  held  that  the  good  will  of  a  business 
is  a  species  of  property  subject  to  sale,  but 
the  vendor  who  sells  the  good  will  of  his 
business  guarantees  nothing;  for,  in  the  na- 
ture of  things,  he  can  give  no  assurance  that 
the  patronage  of  the  place  will  continue. 

E-vidence    •—    Materiality    —    Detailed 
Valne  of  Property  Valned  as  Witole. 

Where  it  appears  that  the  value  of  the 
business,  the  property,  and  the  good  will  has 
been  agreed  upon  by  the  contracting  parties 
and  stipulated  in  a  written  contract,  and  no 
other  consideration  than  that  fixed  in  the 
contract  is  shown,  and  where  it  further  ap- 
pears that  the  written  contract  was  admitted 
to  be  the  contract  entered  into  between  the 
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parties  in  which  the  oonsideration  for  Buch 
business,  property,  and  good  will  as  a  whole 
was  fixed,  the  trial  court  does  not  err  in 
striking  out  the  testimony  of  appellant  at- 
tempting to  fix  the  value  of  each  article  of 
personal  property  and  the  real  estate  sepa- 
rat*jly. 

Evidence  Held  Properly  Excluded. 

It  is  held  that  the  court  did  not  err  in 
denying  appellants'  offer  of  certain  proof. 

Bills  and  Notes  —  Evidence  —  Direc- 
tion of  Verdict. 

In  this  ease,  the  amended  answer  being  in- 
suAicient  as  a  denial  of  the  allegations  in  the 
complaint,  and  the  court  having  instructed 
the  jury  to  find  for  respondent,  it  is  held  that 
the  instruction  was  right,  as  no  evidence  was 
required  on  the  part  of  respondent  to  estab- 
lish appellants'  indebtedness  on  the  note,  and 
there  was  sufiicient  evidence  to  establish  the 
attorney's  fee. 

Appeal  from  District  Court,  Fremont  coun- 
ty: GwiNN,  Judge. 

Action  by  Miller  M.  Harshbarger,  plaintiff, 
against  J.  R.  Eby  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.     Affibmid. 

Chas.  R.  Moon  for  appellant. 
Soule  4:  Soule  and   A.  H.  McConnell  for 
respondents. 

[755]  BuDOE,  J. — This  action  was  com- 
menced in  the  district  court  of  the  ninth 
judicial  district  in  and  for  Fremont  county 
[756]  by  respondent  to  recover  on  a  promis- 
sory note  in  the  sum  of  $2,500,  together  with 
interest  and  attorney's  fee. 

Appellant,  prior  to  the  date  of  the 
execution  and  delivery  of  this  note,  resided 
at  Elko,  Nevada,  where  he  was  following  his 
profession  as  a  physician  and  surgeon.  Re- 
spondent, who  was  also  a  physician  and 
surgeon,  following  his  profession  at  St. 
Anthony,  Idaho,  had  authorized  the  pub- 
lication of  a  notice  in  **The  Journal  of  the 
American  Medical  Association''  that  he  de- 
sired to  sell  his  business,  briefly  describing 
the  same.  The  notice  having  come  to  his 
attention,  appellant  J.  R.  Eby  went  to  St. 
Anthony  for  the  purpose  of  investigating, 
and,  if  satised  with  the  result  of  his  in- 
vestigation, purchasing  respondent's  business. 
The  parties  met  at  St.  Anthony  and  as  a 
result  of  their  negotiations  a  sixty  or  ninety 
days'  option  was  given  by  respondent  to  ap- 
pellant for  the  purchase  of  the  former's  busi- 
ness and  certain  real  and  personal  property, 
and  the  goodwill.  Prior  to  the  expiration  of 
the  option,  appellant  concluded  to  exercise 
his  right  thereunder,  and  made  the  purchase. 
When  the  transaction  was  concluded,  appel- 
lant paid  respondent  $3,000,  and,  witii  his 
wife,  executed  and  delivered  to  respondent  a 


note  for  $2,500  in  full  payment  of  the  pur- 
chase price  for  the  business,  the  goodwill 
and  the  property. 

An  instrument  designated  a  contract  of 
sale,  which  was  executed  by  the  parties,  and 
which  appears  in  appellants'  amended  an- 
swer, sets  out  in  full  and  describes  the  real 
and  personal  property  purchased  and  the 
total  sum  to  be  paid  for  the  business,  the 
goodwill  and  the  property  enumerated,  being 
$5,500.  Included  in  this  contract  of  sale  is 
a  further  agreement  between  the  parties  that 
respondent  would  cease  to  engage  in  the  prac- 
tice of  his  profession  in  St.  Anthony  and 
Fremont  county  for  a  number  of  years,  which 
provision  respondent  complied  with  by  mov- 
ing away  from  the  state. 

When  tlie  note  fell  due,  respondent  com- 
menced this  action  for  the  purpose  of  enforc- 
ing payment,  and  alleged  in  his  complaint, 
inter  a/ia,  that  the  note  was  due;  that  it 
provided  for  a  reasonable  attorney's  fee;  and 
that  $500  was  a  reasonable  attorney's  fee. 
Respondent  prayed  for  judgment  for  [757] 
the  amount  due  on  the  note,  together  with 
interest  and  attorney's  fee.  To  this  com- 
plaint appellants  filed  an  answer,  to  which 
respondent  demurred,  and  also  moved  to 
strike  out  certain  affirmative  allegations  con- 
tained therein.  The  demurrer  and  motions 
were  sustained.  Thereafter  appellants  filed 
their  amended  answer,  in  which  they  admit 
the  execution  and  delivery  of  the  note,  but 
affirmatively  allege  that  it  was  executed  and 
delivered  to  respondent  without  a  valuable 
consideration  and  that  ther  received  no  valu- 
able  consideration  therefor;  also  admitting 
that  they  have  not  paid  the  note,  but  deny> 
ing  that  $500  or  any  other  sum  is  a  reason- 
able attorney's  fee.  They  further  allege  as 
a  conclusion,  in  avoidance  of  the  note,  that 
they  were  induced  to  sign  and  deliver  it  to 
respondent  through  his  fraud  and  misrepre- 
sentations. They  undertook  to  allege  in 
their  amended  answer,  as  a  further  second 
and  separate  defense,  fraud  of  respondent  in 
procuring  the  note  in  suit,  and  as  a  further 
third  and  separate  defense,  a  breach  of  war- 
ranty on  the  part  of  respondent. 

Respondent  filed  a  motion  to  strike  from 
appellants'  amended  answer  the  allegations 
of  fraud  and  of  breach  of  warranty,  for  the 
reason  that  these  allegations  were  inconsist- 
ent with  the  allegation  of  want  of  considera- 
tion. He  also  filed  a  demurrer  to  each  of 
the  separately  alleged  defenses,  on  the  ground 
that  neither  of  them  stated  facts  sufficient  to 
constitute  a  ground  of  defense.  The  motion 
to  strike  was  denied  and  the  demurrer  was 
overruled. 

Respondent  then  sought  to  have  appellants 
elect  upon  which  of  the  defenses  they  in- 
tended to  rely,  but  from  an  examination  of 
the  record  we  are  unable  to  determine  deft- 
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nitely  the  final  ruling  of  the  court  on  this 
latter  motion.  It  was  the  duty  of  the  court, 
under  the  pleadings  in  this  case,  either  to 
have  granted  respondent's  motion  to  strike 
or  to  have  required  appellants  to  elect  upon 
which  defense  they  intended  to  rely.  The 
evidence  upon  the  trial  should  have  been  con- 
fined to  the  defense  upon  which  they  elected 
to  stand.  (Ferguson  v.  Prince,  2  Kan.  App. 
7,  41  Pac.  J)S8.) 

Respondent  introduced  evidence  In  support 
of  his  complaint  and  rested.  Whereupon  ap- 
pellant J.  R.  £by  was  [758]  sworn,  but  be- 
fore  any  material  testimony  was  introduced 
through  him,  respondent  objected  to  any  evi- 
dence under  any  of  the  alleged  defenses,  for 
the  reason  that  none  of  them  stated  a  proper 
ground  of  defense.  This  objection  was  over- 
ruled. Thereafter  evidence  was  introduced 
on  the  part  of  appellants;  and  after  they 
rested,  respondent  moved  for  a  directed  ver- 
dict in  his  favor,  which  motion  was  granted 
and  the  court  so  instructed  the  jury.  There- 
upon the  jury  returned  a  verdict  in  favor  of 
respondent  for  $3,052.85,  upon  which  verdict 
judgment  was  duly  entered.  This  is  an  ap- 
peal from  the  judgment. 

Appellants  specify  and  rely  on  three  as- 
signments of  error.  The  first  involves  the 
ruling  of  the  court  in  sustaining  respondent's 
motion  to  strike  out  certain  testimony  given 
by  witness  Eby. 

The  record  discloses  that  appellants  had 
set  out  in  their  amended  answer  and  sepa- 
rate defenses  a  complete  enumeration  of  all 
of  the*  property  purchased,  as  shown  in  the 
contract  of  sale  signed  by  the  parties  when 
the  deal  was  consummated.  They  affirma- 
tively allege  in  their  second  separate  defense, 
among  other  things,  that,  for  and  in  consid- 
eration of  the  business,  the  goodwill  and  the 
property,  they  were  to  pay  respondent  $5,500, 
and  that  they  made,  executed  and  delivered 
to  respondent  for  the  balance  of  said  pur- 
chase price  their  promissory  note  dated  Sep- 
tember 1,  1911,  which  is  the  note  in  suit. 
They  then  allege  that  the  real  and  personal 
property  purchased  would  not  exceed  the 
value  of  $1,750,  and  that  the  remainder  of 
tbe  $5,500  was  for  the  business  and  the 
goodwill.  The  same  admissions  are  again 
made  in  the  third  separate  defense,  where 
breach  of  warranty  is  alleged.  It  will  thus 
be  observed  that  in  one  of  the  allegations  of 
appellants'  amended  answer  they  allege  that 
they  received  no  consideration  for  the  note 
sued  upon  and  plead  want  of  consideration, 
and  immediately  thereafter  tliey  allege  that 
they  entered  into  a  written  contract,  whereby 
they  agreed  to  pay  $5,500  .for  the  business, 
property  and  goodwill,  but  that  the  property 
was  not  worth  what  they  agreed  to  pay  for 
it.  They  then  allege  that  the  note  was  ex- 
ecuted and  delivered  to  respondent  for  [759] 


the  balance  of  said  purchase  price,  i.  e.,  the 
balance  of  the  purchase  price  agreed  to  be 
paid  for  the  business,  property  and  goodwill. 

These  allegations  of  the  amended  answer 
cannot  be  reconciled  under  any  rule  of  plead- 
ing. While  it  is  true  that,  under  sec.  4187, 
Rev.  Codes,  the  appellants  were  permitted  to 
set  forth  in  their  amended  answer  as  many 
defenses  and  counterclaims  aa  they  might 
have,  and  the  same  might,  to  a  certain  ex- 
tent, be  inconsistent  with  each  other,  yet 
they  must  not  be  so  inconsistent  that  the 
proof  of  one  defense  would  necessarily  dis- 
prove the  other.  (See  to  the  same  effect, 
Seattle  Nat.  Bank  v.  Carter,  13  Wash.  281, 
43  Pac.  331,  48  L.R.A.  (Extra  Annotated) 
177.)  Where  the  allegations  of  the  amended 
answer  are  inconsistent,  appellant  would  be 
bound  by  those  against  him.  (Mitchell  v. 
Ripley,  5  Kan.  App.  818,  49  Pac.  153;  Bierer 
V.  Fretz,  32  Kan.  329,  4  Pac.  284.) 

In  the  case  of  Hensley  v.  Tartar,  14  Cal. 
508,  the  court  said:  ''It  is  .  .  .  proper 
to  say  further  that  a  sworn  answer  should 
be  consistent  in  itself,  and  should  not  deny 
in  one  sentence  what  it  admits  to  be  true 
in  the  next.  The  object  of  sworn  pleadings 
is  to  elicit  the  truth,  and  tliis  object  must 
be  entirely  defeated  if  the  same  fact  may  be 
denied  and  admitted  in  the  same  pleading." 
In  Myrick  v.  Bill,  3  Dak.  284,  17  N.  W.  268, 
it  is  said:  "A  defendant  is  not  at  liberty  to 
raise  an  issue  which  he  has  closed  by  admis- 
sions (and  a  fortiori  by  averments)  in  his 
answer.  Nor  can  one  who  explicitly  admits 
or  owns  by  his  pleading  that  which  estab- 
lishes plaintiff's  right,  be  permitted  to  deny 
the  existence  of  the  fact  so  admitted  or 
averred,  or  to  prove  any  state  of  facts  incon- 
sistent therewith."  (See  also  Murphy  y. 
Russell,  8  Idaho  133,  67  Pac.  421;  Hayes  v. 
Silver  Creek,  etc.  Land,  etc  Co.  136  Cal. 
238,  68  Pac.  704. ) 

Upon  the  trial  it  appears  that  witness  J. 
R.  £by  testified  that  he  agreed  to  pay  to 
respondent  $5,500  for  the  business,  the  real 
and  personal  property  described  and  enumer- 
ated in  the  contract  of  sale  and  the  goodwill 
of  the  business.  He  further  testified  that 
they  did  not  agree,  either  before  or  after 
[760]  making  the  contract,  upon  a  fixed  price 
for  each  separate  article  of  personal  property 
or  upon  the  separate  value  of  the  real  es- 
tate, the  business  or  the  goodwill,  but  that 
the  $5,500  was  the  full  purchase  price  to  be 
paid  therefor;  that  he  had  paid  $3,000  under 
the  contract;  and  that  the  note  in  suit  was 
given  for  the  balance  of  the  purchase  price 
for  the  property,  the  business  and  the  good- 
will. However,  he  then  proceeded  to  testify 
what,  in  his  opinion,  was  the  actual  value 
of  the  real  estate  and  each  separate  article 
of  personal  property  at  the  date  of  the  pur- 
chase, enumerating  in  hit)  testimony,  all  of 
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the  various  articles  of  personal  property  set 
out  in  the  contract  of  sale  and  in  appellants' 
amended  answer,  and  fixing  a  separate  value 
on  each  article,  evidently  not  for  the  purpose 
of  showing  want  of  consideration  for  the  note 
in  suit,  but  for  the  purpose  of  showing  in- 
adequacy of  consideration,  as  he  had  there- 
tofore testified  and  it  was  alleged  in  appel- 
lants' amended  answer  that  the  note  was 
given  in  part  payment  for  the  business,  the 
property  and  the  goodwill. 

His  testimony,  in  fixing  the  value  of  the 
real  estate  and  of  each  article  of  personal 
property,  separately,  was,  therefore,  in  di- 
rect conflict,  not  only  with  the  terms  of  the 
written  contract  of  sale,  but  also  with  the 
allegations  of  the  amended  answer,  and  was 
clearly  not  within  the  issues. 

It  was  held  by  this  court  in  the  case  of 
Caldwell  v.  Ruddy,  2  Idaho  1,  1  Pac.  339, 
that  inadequacy  of  consideration  is  no  de- 
fense to  an  action  on  a  promissory  note 
unless  there  was  also  fraud  on  the  part  of 
the  promisee;  that  it  is  not  the  duty  of  the 
court  to  relieve  parties  from  the  obligations 
of  their  contracts,  fairly  made,  because  they 
are  disadvantageous  or  foolish,  but  to  enforce 
them;  and  that  courts,  both  of  law  and  of 
equity,  refuse  to  disturb  contracts  on  the 
grounds  of  mere  inadequacy,  whether  the 
consiijeration  is  of  benefit  to  the  promisor  or 
of  injury  to  the  promisee.  It  is  not  con- 
tended in  this  case  that  there  was  any  fraud 
perpetrated  upon  appellants  in  the  inception 
of  the  contract,  but,  on  the  other  hand,  it  is 
contended  that  appellants  did  not  receive  the 
practice  that  respondent  had  represented  that 
he  bad  enjoyed;  that  the  goodwill  of  the 
business  had  not  brought  them  the  expected 
[761]  returns;  and  that  collections  were  not 
as  good  as  respondent  had  claimed  they  were. 
These  were  not  such  statements  as,  under 
the  facts  in  this  case,  would  constitute  fraud, 
even  should  it  be  conceded  that  fraud  was 
properly  alleged  in  appellants'  amended  an- 
swer. Appellants  had  by  their  own  showing 
ample  opportunity  to  advise  themselves  upon 
these  matters. 

It  is  apparent  that  appellants  sought  to 
introduce  evidence  of  the  value  of  each  ar- 
ticle of  personal  property  and  the  real  estate, 
separately,  for  the  express  purpose  of  estab- 
lishing that  the  business,  personal  property, 
real  estate  and  goodwill,  purchased  from  re- 
spondent were  not  of  the  value  that  had  been 
theretofore  agreed  upon  between  the  parties, 
but  that  the  personal  property  and  real  es- 
tate were  worth  only  $1,750  and  that  the 
business  and  goodwill  were  valueless,  and 
that  therefore  the  note  in  suit  had  been  ob- 
tained without  consideration.  In  Johnson  v. 
Friedhoff,  7  Misc.  484,  27  N.  Y.  S.  982,  it 
was  said  that  "The  goodwill  of  a  business 
is   the   custom   which    it   attracts,    and    the 


benefits  or  advantage  it  receivee  from  con- 
stant or  habitual  customers,  and  the  prolMi> 
bility  that  old  customers  will  continue  to 
come  to  the  place.  .  .  .  The  vendor  who 
sells  the  goodwill  of  a  business  guarantees 
nothing,  for,  in  the  nature  of  things,  he  can 
give  no  assurance  that  the  patronage  of  the 
place  will  continue." 

In  the  case  of  Smock  v.  Pierson,  68  Ind. 
405,  34  Am.  Rep.  269,  the  court  said:  ''It  is 
well  settled  that  the  'goodwill'  of  a  business^ 
like  a  trademark,  is  a  species  of  property 
subject  to  sale  by  the  proprietor,  and  whieh 
may  be  sold  by  order  of  court.  ...  In 
estimating  the  value  of  a  thing  as  the  con- 
sideration for  a  promise,  there  is  a  manifest 
distinction  between  property  of  a  certain  and 
determinate  value,  and  things  which  have  but 
a  contingent  and  indeterminate  value.  But, 
in  any  event,  mere  inadequacy'  of  considera- 
tion is  not  sufficient  to  defeat  a  promiae.  It 
is  sufficient  that  the  consideration  shall  be 
of  some  value.  It  may  only  be  of  slight 
value,  or  such  as  could  be  of  value  to  the 
party  promising.  (1  Chitty,  Contracts,  29.) 
Where  a  party  gets  all  the  consideration  he 
[762]  voluntarily  and  knowingly  contracts 
for,  he  will  not  be  allowed  to  say  that  he 
got  no  consideration." 

In  Wilson  v.  Monticello,  86  Ind.  10,  the 
court  said:  "The  plea  of  want  of  considera- 
tion requires  for  its  support  evidence  essen- 
tially different  from  that  required  to  support 
the  defense  of  fraud.  Such  a  plea  is  not  sup- 
ported by  proof  of  a  partial  failure  of  con- 
sideration. (Crow  V.  Kichinger,  34  Ind.  65; 
Smock  V.  Pierson,  68  Ind.  405,  34  Am.  Rep. 
269;  Wheelock  v.  Barney,  27  Ind.  462.)  As 
the  defenses  of  w^ant  of  consideration  and  of 
fraud  are  so  different  in  their  character, 
separate  pleas  are  necessary,  and  if  separate 
pleas  are  required,  then  the  defense  ot  frand 
cannot  be  ma^e  available  under  the  plea  of 
want  of  consideration."  And  in  Wheelock  ▼. 
Barney,  supra,  it  was  held  that  under  the 
general  plea  of  a  want  of  consideration,  it 
was  not  important  that  it  should  appear 
that  there  was  a  full  consideration  for  the 
note,  as  the  defense  would  fail  if  there  was 
any  consideration  whatever  for  the  note,  no 
matter  how  small. 

In  view  of  the  allegations  contained  in  the 
amended  answer,  we  are  of  the  opinion  that 
the  court  erred  in  permitting  witness  Eby  to 
testify  to  the  value  of  each  article  of  per- 
sonal property  and  of  the  real  estate,  sepa- 
rately, for  the  reason  that  the  value  of  the 
business,  property  and  goodwill  had  been 
fixed  by  the  parties  in  the  contract,  and  that 
no  other  consideration  than  that  fixed  in 
the  contract  had  been  previously  shown  or 
attempted  to  be  shown  by  appellants,  and  for 
the  further  reason  that  it  varied  the  express 
terms  of  a  written  contract,  which  was  ad- 
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mitted  bj  appellants  to  be  the  contra^ct  en- 
tared  into  in  which  the  price  to  be  paid  lor 
the  business,  the  property  and  the  goodwill 
i^as  fixed.  In  Ryan  v.  Middlesborough  Town- 
Lands  Go.  106  Ky.  181,  52  S.  W.  33,  it  was 
held  that  a  plea  of  no  consideration  in  an 
action  upon  a  promissory  note  is  inconsistent 
"with  an  admission  that  the  note  was  ex* 
«cuted  in  part  payment  for  a  lot  of  land, 
though  it  is  claimed  that  the  land  was  of 
less  value  than  the  face  of  the  note. 

It  affirmatively  appears  by  the  allegations 
in  the  amended  answer,  as  well  as  from  the 
testimony  of  witness  Eby,  that  [763]  the 
business,  personal  property,  real  estate  and 
goodwill  were  sold  to  appellants  not  sepa- 
rately, but  as  a  whole;  and  that  being  true, 
the  trial  court  did  not  err  in  striking  out  the 
testimony  of  witness  Eby. 

Coming  now  to  appellants'  second  assign- 
ment of  error  whieh  involves  the  ruling  of 
the  court  denying  appellants'  offer  of  certain 
proof.  Upon  an  examination  of  the  offer  we 
find  it  stated  therein  that  the  appellants  pro- 
posed to  prove  tliat  they  paid  respondent 
$3,000  in  cash  at  the  date  of  the  purchase 
of  his  business,  property  and  goodwill,  and 
that  they  executed  the  note  sued  upon  as  a 
consideration  for  the  entire  property,  and 
that  the  goodwill  of  the  business  consiituted 
a  part  of  the  consideration  for  the  note  and 
money  paid.  If  the  money  was  paid  upon 
the  entire  consideration  covering  all  the 
items  as  appellants  stated  in  their  offer,  and 
the  note  was  given  as  a  part  of  the  consid- 
eration of  the  entire  purchase,  and  the  real 
and  personal  property  was  of  the  value  of 
$1,750  as  they  admitted  in  their  pleadings, 
then  the  note  was  still  supported  by  a  very 
substantial  consideration. 

It  is  clear  from  an  examination  of  the 
offer  of  evidence,  that  it  was  merely  another 
attempt  on  the  part  of  appellants  to  estab- 
lish, under  a  plea  of  want  of  consideration, 
inadequacy  of  consideration.  The  pleadings 
and  testimony  of  appellants  establish  a  sub- 
stantial consideration  for  the  note,  and  that 
the  purchase  price  for  the  business,  the  prop- 
erty and  the  goodwill  was  agreed  upon  be- 
tween the  parties  in  bulk;  that  no  agreement 
had  been  made  between  the  parties  as  to  the 
value  of  any  article  separately;  and  that  no 
misrepresentations  existed  with  reference  to 
the  value  of  any  article  enumerated  in  the 
contract  of  sale.  We  conclude  that  there  was 
no  merit  in  appellants'  offer  of  proof. 

The  third  assignment  is  that  the  court 
erred  in  directing  a  verdict  for  respondent. 
The  amended  answer  being  insufficient  as  a 
denial  of  the  allegations  in  the  complaint 
and  the  evidence  of  respondent  establishing 
the  reasonableness  of  the  attorney's  fee,  the 
trial  court  did  not  err  in  instructing  the 
jury  to  bring  in  a  verdict  in  favor  of  re- 


spondent, (Holt  V.  [764]  Spokane,  etc.  B. 
Co.  4  Idaho  443,  40  Pac.  56;  Kuhlaud  v. 
Sedgwick,  17  Cal.  123.) 

The  judgment  of  the  trial  court  is  affirmed 
and  costs  awarded  to  respondent. 

Sullivan,  C.  J.,  and  Morgan,  J.,  concur. 


NOTE. 

The  holding  of  the  reported  case,  that  while 
under  the  Idaho  code  a  defendant  may  plead 
as  many  defenses  as  he  may  have,  they  must 
not  be  so  inconsistent  that  the  proof  of  one 
necessarily  disproves  the  other,  is  in  accord 
with  the  majority  of  the  cases  wherein  the 
test  of  inconsistency  in  pleading  which  will 
vitiate  an  answer  has  been  discussed.  Tlie 
cases  are  collated  in  the  note  to  Susznik  v. 
Alger  Logging  Co.  reported  ante,  this  volume, 
at  page  700. 
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England — Court    of    Appeal — December    15, 

1914. 


I1916'\  1  K.  B.  503. 


Wovkaieii**  Compensation  Aeta  •«•  Aeei- 
dent  Arising  Ont  of  Employment  — 
Injnry  Caused  by  War. 

An  engineer  on  a  steam  trawler  injured  by 
the  vessel  striking  a  mine  laid  by  the  enemy, 
is  entitled  to  compensation,  and  his  right  is 
not  affected  by  the  fact  that  the  skipper  took 
the  vessel  into  an  area  which  he  had  been 
warned  by  the  naval  authorities  to  avoid. 

[See  note  at  end  of  this  case.] 

[503]  Appeal  from  an  award  of  the  judge 
of  the  Great  Grimsby  County  Court  sitting 
as  arbitrator  under  the  Workmen's  Compen- 
sation Act,  1906. 

The  applicant,  J.  F.  Risdale,  was  employed 
as  chief  engineer  on  board  the  steam  trawler 
Kilmarnock  at  a  weekly  wage  of  22.  6«.  a 
week  and  perquisites.  On  September  22, 
1914,  the  [504]  Kilmarnock  left  the  port  of 
Grimsby  for  a  fishing  voyage  to  the  North 
Sea.  Since  the  declaration  of  war  it  had 
been  necessary  for  the  skipper  of  every  steam 
trawler,  before  leaving  port,  to  obtain  from 
the  mobilizing  officer  R.  N.,  trawler  section, 
a  pass  to  enable  him  to  leave  the  port.  The 
skipper  of  the  Kilmarnock  before  he  sailed 
obtained  a  pass  and  a  chart  from  the  mob- 
ilizing officer,  who  pointed  out  the  marked 
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areas  in  which  mines  had  been  laid  by  the 
Germans  and  warned  him  not  to  go  into 
those  areas.  The  skipper  ignored  these  in- 
structions and  took  his  ship  into  a  mine 
area.  There  he  saw  two  mines  and  put  a 
buoy  down  to  mark  the  place.  At  that  time 
a  torpedo  boat  destroyer  and  some  steam 
trawlers  employed  as  mine  sweepers  were 
seen  about  thirteen  miles  away.  The  skipper 
thereupon  altered  the  course  of  the  Kilmar- 
nock and  took  her  across  the  mine  area 
towards  these  ships  with  the  intention  of 
warning  them  of  what  he  had  seen.  Whilst 
steaming  in  this  direction  the  Kilmarnock 
struck  a  mine,  was  blown  up,  and  sank.  Only 
two  of  the  crew  were  saved,  including  the 
applicant,  who  was  seriously  injured,  his  leg 
being  damaged  and  the  shock  causing  acute 
synovitis.  It  appeared  that  he  had  just  come 
off  duty  and  was  on  deck  when  the  explosion 
took  place,  and  was  thrown  into  the  sea.  He 
applied  for  an  arbitration  to  settle  the 
amount  of  compensation  due  to  him  by  his 
employers,  the  owners  of  the  Kilmarnock. 

The  judge  dismissed  the  application  on  the 
ground  that  an  accident  or  injury  caused  by 
an  alien  enemy  was  not  an  accident  within 
the  intent  of  the  Workmen's  Compensation 
Act,  1906. 

The  applicant  appealed. 

HoVis  Walker,  KX),,  and  C  M.  Knowies 
for  appellant. 

Leslie  Scott,  K.C.,  and  Adahead  Elliott  for 
respondents. 

Solicitors:  Page  d  Scorer  for  H.  K. 
Blooms,  Grimsby;  Rutland  d  Cratofotd  for 
John   Tonge,   Grimsby. 

[505]  Lord  Cozen s-Hardy,  M.R. — This  is 
an  appeal  from  a  decision  of  his  Honour 
Judge  Sherston  Baker;  it  raises  a  point  no 
doubt  of  interest,  but  not  of  any  serious  diffi- 
culty. The  applicant,  Risdale,  was  an  en- 
gineer. We  have  not  the  actual  articles  be- 
fore [506]  us  under  which  he  signed  on,  but 
it  was  stated  by  Mr.  Leslie  Seott,  and  as- 
sented to  by  Mr.  Hollis  Walker,  that  it  was 
an  engagement  for  six  months,  and  not  mere- 
ly for  this  particular  voyage.  It  was  an 
engagement  on  a  fishing  smack,  and  it  must 
be  assumed  that  there  was  nothing  special  in 
the  articles,  but  that  they  were  articles  of 
such  a  nature  as  by  common  knowledge  are 
usual  in  employment  of  this  kind. 

Now,  this  fishing  smack  started  from 
Grimsby  on  a  fishing  voyage,  beyond  all 
doubt,  and  nobody  suggests  for  a  moment 
that  it  was  anything  but  a  fishing  voyage. 
There  was  alarm  by  reason  of  the  fact  that 
mines  had  been  laid  by  the  Germans  between 
the  east  coast  of  England  and  the  North  Sea 
fishing  ground,  and  a  representative  of  the 
Admiralty   at  Grimsby  told  the  captain  of 


the  danger.    He  said  in  his  evidence  *1  gave 
a  pass  to  trawlers,  and  about  this  time  gave 
them  a  chart  also.     I  gave  a  chart  similar 
to  this   (produced)  and  pointed  out  his  safe 
course.     I  warned  him  not  to  go  into  mine 
area.     Ten  to  twelve  miles  was  safe."     Tlien 
he  was  cross-examined.     "I  gave  orders  only 
to  masters  of  trawlers."    So  that  in  fact  the 
master  was  warAed  that  there  was  a  certain 
zone  of  danger  which  it  was  prudent  to  keep 
out  of — that  in  fact  it  would  be  safer  if  he 
went  practically  due  south  or  a  little  south- 
east until  he  got  nearly  to  the  Wash   and 
then    went,    roughly,    north>east    from    that 
point.     Instead  of  that  the  skipper  steered 
his  vessel  nearly  east-south-east.     At  a  cer- 
tain point  when  he  was  within  the  danger 
zone  he  saw  two  or  three  mines,  he  ordered 
his  vessel  to  be  stopped,  and  he  buoyed  those 
mines,   so  that  it  might  be  known  by   any 
of  the  men-of-war  in  the  neighborhood  who 
were  searching  for  mines  that  they  would  find 
them  there.     He  saw  at  that  time  some  war 
vessels  nearly  to  the  south,   he  altered   hi» 
course  to  tell  them  where  These  buoyed  mines 
were,  and  on  his  way  he  unfortunately  fell 
foul  of  another  mine  which  exploded  and  de- 
stroyed the  vessel,  and  led  to  the  death  of  all 
but  two  men,  namely,  the  plaintiff  and  the 
mate.     In  those  circumstances  the  plaintiff, 
who    was    picked    up    and    saved    but    was 
seriously    injured,    took    proceedings    under 
the   Workmen's   Compensation  Act,   and  the 
learned  county  court  jiidge  decided  against 
him  and  dismissed  the  application  with  costs, 
on   the  ground   that  an   accident  or   injury 
caused  by  an   [507]   alien  enemy  is  not  an 
accident  within  the  intent  of  the  Workmen's 
Compensation   Act.     I  was  curious  to  hear 
what  arguments  would   be   adduced   in   sup- 
port of  that  proposition  by  the  very  learned 
and   experienced   counsel   who   represent   the 
respondents,  but  they  declined  to  argue  such 
a  point.     It  has  been  strongly  argued  that 
upon   the  facts   which   are   proved   there   is 
sufilcient    to    justify    the    decisicm    of    the 
learned  county  court  judge.     The  view  pre- 
sented to  us  is  that,  although  an  aeddent 
caused  by  an  alien  enemy  may  be  an  accident 
within    the    Workmen's    Compensation    Act, 
yet  it  certainly  is  not  on  the  facts  of  this 
case  an  accident  arising  "out  of"  the  employ- 
ment— ^possibly  not  "in  the  course  of,"  but 
certainly    not    "out    of"    the    employment. 
That,  I  think,  is  not  an  unfair  mode  of  stat- 
ing tersely  the  argument  which  has  been  pre- 
sented  to   us.     In   my  opinion   there   is   no 
foundation  for  that  argument.    It  is  not  sug^ 
gested  that  the  plaintiff,  the  chief  engineer, 
was    informed    of    any    warning   which    was 
given  by  the  Admiralty  officer:  it  is  not  sug- 
gested that  the  Kilmarnock  was  engaged  in 
anything  else  but  a  fishing  voyage;  it  is  not 
suggested    that   there    was    any    such    total 
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breach  of  the  contract  of  employment  be- 
tween the  shipowner  and  the  master  a« 
might  have  involved  consequences  which 
would  justify  the  owner  in  saying  "This  is 
altogether  outside  of  anything  that  I  have 
agreed  to." 

Now,  let  us  look  at  the  matter  from  the 
common-sense  point  of  view.  What  is  the 
duty  of  an  engineer  in  a  fishing  smack  like 
this?  He  has  nothing  to  do  with  the  sailing 
directions;  his  duty  is  primarily  to  obey  the 
lawful  orders  and  directions  of  the  master 
or  the  mate,  or  whoever  may  be  the  repre- 
sentative of  the  master,  and  if  he  is  told 
down  in  the  engine  room  "Stop,"  "Full  steam 
ahead /^  or  what  not,  he  must  obey  those  or- 
ders, and  there  is,  if  not  an  express,  certainly 
a  plainly  implied  term  of  the  engagement  of 
the  engineer  that  he  must  obey  the  orders  of 
the  captain  and  not  attempt  to  inquire  what 
instructions  the  owners  of  the  Kilmarnock 
have  given  to  the  captain.  What  happened 
here  was  that  the  Kilmarnock,  which  was  on 
its  way  to  the  fishing  ground,  did  not  take 
the  safest  way  of  getting  there,  but  went 
into  the  zone  of  danger,  and  when  she  ar- 
rived nearly  at  the  end  of  the  belt  these 
mines  were  [508]  seen  and  they  were  buoyed. 
Was  not  that  a  proper  act  for  the  captain 
to  do?  It  seems  to  me  that  plainly  it  was. 
When  that  had  been  done  and  men-of-war 
were  seen  in  the  distance  was  it  not  a  proper 
act  on  the  part  of  the  captain  and  consistent 
with  his  duty  and  his  obligations  to  go  and 
warn  the  men-of-war  that  in  certain  buoyed 
places  there  were  mines  which  might  endan- 
ger the  lives  of  the  men  on  board  those 
ships?  In  my  opinion  it  is  altogether  a 
fallacy  to  say  that  anything  happened  in  the 
interval  between  leaving  Grimsby  and  the 
blowing  up  of  the  Kilmarnock  by  a  mine  to 
change  the  character  of  the  applicant's  em- 
ployment c»c  to  make  it  cease  to  be  his  duty 
to  obey  the  orders  of  the  captain.  It  would 
be  dangerous  in  the  extreme  to  allow  it  to 
get  abroad  that  an  employee  is  not  at  lib- 
erty to  take,  nay,  is  not  bound  to  take,  orders 
from  his  superior  when,  as  far  as  he  knows, 
there  have  been  no  directions  given  by  the 
employer  to  qualify  the  authority  of  the  su- 
perior. The  discipline  of  a  ship,  the  disci- 
pline of  a  factory,  the  discipline  of  almost 
any  institution  of  that  kind,  could  not  be 
carried  on  except  on  the  footing  that  if  a 
person  is  put  over  a  subordinate  employee 
that  employee  is  not  at  liberty  in  matters 
within  the  scope  of  his  employment  to  dis- 
obey orders  given  to  him  by  the  superior, 
and  we  cannot  encourage  any  argument  that 
if  in  those  circumstances  an  accident  arises 
the  employer  is  not  liable.  In  my  opinion 
the  order  appealed  from  cannot  be  justified 
either  on  the  ground  statied  by  ^e  learned 
county  oourt  judge  or  on  the  ground  so  in- 


geniously argued  before  us  to-day.  The  ap- 
peal must  be  allowed  with  costs  here  and 
below,  and  the  award  will  be  for  the  agreed 


figures. 


Kennedy,  L.J. — I  am  of  the  same  opinion, 
and  I  am  only  going  to  say  a  few  words  on 
the  point  that  this  was  not  at  the  time  that 
the  man  met  with  his  injury  an  accident 
arising  out  of,  or  in  the  course  of,  his  em- 
ployment. I  confess  that  it  seems  to  me 
unarguable,  when  you  once  appreciate  the 
position  of  an  engineer  in  a  ship,  or,  as  in 
the  present  case,  the  particular  kind  of  ship 
called  a  trawler.  He  is  the  engineer  to  drive 
the  engines  and  te  do  all  the  work  connected 
with  the  engines,  and  it  clearly  is  part  of 
his  employment  that  he  should  obey  in  the 
engine  room  all  [509]  the  reasonable  and 
lawful  orders  given  to  him  by  the  captain. 
He  met  with  this  accident  when  he  was  driv- 
ing the  engines,  and  driving  them  under  the 
orders  of  the  captain,  those  orders  being,  I 
suppose,  simply  orders  to  go  ahead  or  go 
astern,  or  slow  or  stop.  Whatever  the  vari- 
ous speeds  ordered  were,  they  were  the  rea- 
sonable and  lawful  orders  of  the  captain. 

Now  it  is  said  that  the  appellant  cannot 
recover  because  at  the  time  of  meeting  with 
the  accident  the  captain  was  in  fact,  as  he 
had  been  for  some  time,  taking  the  trawler 
on  a  fishing  expedition,  but  over  a  tract  of 
sea  as  to  which  he  had  been  told  more  or 
less  peremptorily,  and  of  course  quite  rightly, 
by  the  local  officer  of  the  Admiralty,  that  it 
was  a  region  which  he  ought  not  to  go  to. 
I  will  assume  that  in  going  there  his  owner, 
if  he  was  covered  by  insurance,  risked  what- 
ever that  may  be  which  is  granted  by  the 
Government.  I  will  assume  all  that,  but  it 
seems  to  me  impossible  to  say  that  this  man 
in  driving  the  engines  at  that  moment  was 
not  acting  in  the  employment,  and  that  the 
accident  did  not  arise  out  of  the  employment 
of  driving  the  engines  of  the  trawler.  There 
are  some  things  which  one  can  test  in  a  very 
brief  form.  I  wonder  what  the  owner  himself 
would  have  said,  leaving  alone  the  skipper, 
if  he  had  been  told,  if  this  vessel  had  come 
back,  that  when  they  were  crossing  this  mine 
field  the  engineer  had  stopped  the  vessel  and 
gone  on  deck  and  said  "Do  not  you  think, 
Sir,  that  you  are  steering  a  course  far  too 
much  to  the  east  of  the  course  that  vou 
ought  to  pursue?"  I  think  that  the  language 
of  the  skipper  would  probably  have  been 
strong,  and  that  the  sensations  of  the  owTier 
who  was  employing  an  engineer  prepared  to 
go  upon  deck  and  cross-examine  the  captain 
as  to  the  course  that  lie  was  steering  would 
be  such  that  the  engineer  would  certainly 
lose  any  further  chance  of  employment.  Still 
further,  it  is  said  atid  urged  that  they  were 
not  fishing.    Supposing  that  the  engineer  had 
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gone  on  deck  or  had  shouted  up  the  tube  to 
the  skipper  ''Do  you  not  tliink,  captain,  it 
is  time  to  begin  fishing?"  I  think  that  he 
would  have  a  very  difficult  time  with  his 
employer  when  he  came  home,  when  the  cap- 
tain reported  that  he  had  had  such  an  in- 
quiry. To  bring  it  to  a  more  serious  topic, 
suppose  that  he  had  stopped  his  engines  and 
had  communicated  with  the  captain  in  some 
way — "Captain,  do  you  [510]  not  think  that 
you  have  gone  far  enough  now  on  the  danger 
zone?  It  is  time  to  turn  back,  otherwise  you 
must  get  somebody  else  to  work  the  engines." 
The  position  seems  to  me  quite  impossible 
and  almost,  one  is  tempted  to  say,  absurd. 
No  doubt  it  was  a  fishing  voyage,  but  you 
do  not  fish  all  the  way.  The  intention  here 
was  to  fish,  and  it  was  intended,  no  doubt, 
to  reach  the  fishing  ground.  I  will  assume 
that  the  captain  (poor  fellow,  he  too  lost 
his  life)  was  quite  wrong  in  directing  the 
course  of  the  vessel  over  that  route,  but  how 
can  that  afi'ect  the  engineer  who  had  no  duty 
with  regard  to  the  matter  except  to  obey  the 
orders  and  who,  so  far  as  the  captain  was 
concerned,  might  well  imagine  that  the  cap- 
tain had  either  not  received  the  warning  or, 
if  he  had  received  it,  had  received  informa- 
tion later  on  that  he  might  go  by  that  route? 
He  had  neither  the  place  nor  the  duty,  nor, 
in  my  view,  the  right,  to  interrogate  the  cap- 
tain, it  not  being  obviously  unlawful  in  any 
flense  of  the  word,  and  I  cannot  see  myself 
bow  it  can  be  said  that  the  accident  did  not 
arise  out  of  and  in  the  course  of  his  em- 
ployment. 

SwiNFEN  Eadt,  LJ*. — ^I  am  of  the  same 
opinion.  The  ground  upon  which  the  learned 
county  court  judge  decided  was  that  an  acci- 
dent or  injury  caused  by  an  alien  enemy  is 
not  an  accident  within  the  intent  of  the 
Workmen's  Compensation  Act.  That  ground 
has  not  been  attempted  to  be  supported  here, 
and  I  can  pass  it  by.  The  point  that  has 
been  argued  is  that  the  accident  in  the  pres- 
ent case  did  not  arise  out  of,  and  in  the 
course  of,  his  employment.  Now  here  the 
applicant  was  engineer  on  a  trawler.  The 
trawler  was  going  out  to  the  fishing  ground, 
and  what  is  said  is  that  the  trawler  under 
the  command  of  the  skipper  going  out  to  the 
fishing  ground  did  not  take  the  proper  course, 
that  he  had  been  warned  by  an  official  of  the 
Admiralty,  a  petty  officer,  that  after  leaving 
the  river  he  ought  to  have  gone  on  a  south- 
er! v  course  until  he  arrived  at  the  southern 
end  of  the  mine  field,  and  ought  at  that  point 
to  have  gone  north-easterly  to  the  fishing 
ground.  It  is  said  that  instead  of  that  the 
captain  steered  east-south-east  at  once,  and 
in  that  way  passed  on  to  the  mine  field. 
That  brought  the  boat  to  a  point  at  which 
those  on  board  saw  three  «r  four  mines  float- 


ing, which  they  buoyed.  Thereupon  [511] 
the  skipper,  seeing  a  destroyer  and  some  mine 
sweepers  twelve  or  fourteen  miles  to  the 
south,  thouglit  it  his  duty  to  give  such  in- 
formation as  he  then  possessed  to  the  officers 
on  board  the  warships,  and  he  altered  the 
course  of  his  vessel  from  east  to  south  so 
that  he  might  approach  them;  and  it  was 
when  he  was  on  that,  southerly  course  that 
the  vessel  struck  another  mine  and  unfortu- 
nately sank  in  consequence.  The  mate  and 
the  plaintiiT,  the  chief  engineer,  were  saved. 
The  mate  speaks  to  the  course  of  the  vessel 
being  altered,  and  he  says  that  when  it  was 
altered  he  thought  that  the  vessel  was  going 
back  to  port.  It  was  on  this  altered  course 
that  the  accident  happened.  In  my  opinion 
the  engineer  was  doing  his  duty  and  acting 
in  and  in  the  course  of  his  employment.  The 
navigation  of  the  ship,  or  the  course  which 
the  ship  was  to  steer,  was  not  in  any  way 
under  his  control.  In  all  probability  he  did 
not  know  what  the  right  or  proper  course 
to  steer  was.  It  is  not  suggested  that  any- 
body had  given  him  information  with  regard 
to  the  existence  of  the  mine  field.  His  duty, 
as  engineer  on  board  that  ship,  was  to  comply 
with  the  instructions  he  received  from  bridge 
or  deck,  whether  they  were  from  skipper  or 
mate  or  whoever  was  in  charge  of  the  ship 
at  the  time.  In  my  opinion  when  this  unfor- 
tunate accident  happened  the  engineer  was 
clearly  acting  in  and  in  the  course  of  his 
employment,  and  the  accident  arose  out  of 
and  in  the  course  of  that  employment.  On 
these  grounds  I  am  of  opinion  that  he  is 
entitled  to  recover. 
Appeal  allowed. 

NOTE. 


Workmeii'fl  Compei&aAtiott  Aet 
plieable     to     luiurj     Aiialms 


The  general  rule  seems  to  be  that  the 
phrase  ^'accident  arising  out  of  and  in  the 
course  of"  an  employment  as  used  in  a  work- 
men's compensation  act,  includes  not  only  ac- 
cidents caused  by  agencies  connected  with  the 
employment  but  also  accidents  caused  by 
agencies  wholly  external  to  which  the  work- 
man is  exposed  as  an  incident  of  his  employ- 
ment. See  the  notes  to  Parker  v.  Hambrook, 
Ann.  Cas.  1913C  1;  Plumb  v.  Cobden  Flour 
Mills  Co.  Ann.  Cas.  1914B  495;  and  Parker 
V.  Ship  Block  Rock,  Ann.  Cas.  1916B  1290, 
wherein  the  cases  interpreting  and  applying 
that  phrase  are  set  forth. 

It  has'  accordingly  been  held  in  several 
cases  that  an  injury  to  a  workman  caused 
by  war  may  be  so  connected  with  his  em- 
ployment as  to  entitle  him  to  claim  compen- 
sation.    In  the  reported  case  an  engineer  on 
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a  steam  trawler  injured  by  colliBion  of  the  and  Terlecki  ▼. 
vessel  with  a  mine  laid  by  the  enemy  is  held 
to  be  entitled  to  compensation.  In  Thorn  y. 
Uumm,  112  L.  T.  N.  S.  (Eng.)  888,  8  B.  W. 
C.  C.  190  [1915]  W.  C.  ft  Ins.  Rep.  224,  it 
appeared  that  a  taxicab  driver  while  taking 
a  passenger  to  a  fort,  not  hearing  the  chal- 
lenge of  a  sentry,  failed  to  halt  and  was  shot. 
It  was  held  that  the  accident  was  incidental 
to  his  employment  and  that  the  employment 
exposed  him  to  a  special  risk  of  such  injury. 
But  in  Cooper  v.  North  Eastern  R.  Co.  32 
Times  L.  Rep.  [Eng.]  131,  it  appeared  that 
a  railroad  engineer  while  on  duty  between 
East  and  West  Hartlepool  was  injured  by  a 
shell  fired  in  the  course  of  a  bombardment 
of  the  coast  by  German  warships.  It  was 
held  that  he  was  not  entitled  to  compensation 
unless  it  was  shown  that  he  was  exposed  by 
reason  of  his  occupation  to  a  peculiar  risk  of 
such  injury  other  than  that  of  other  inhab- 
itants of  the  locality. 

Apparently  the  only  American  case  on  the 
subject  is  Foley  v.  Home  Rubber  Co.  (N.  J.) 
99  Atl.  624.  In  that  ease  it  appeared  that 
the  deceased,  a  traveling  salesman,  being  re- 
quired to  visit  the  London  office  of  his  em- 
ployers, sailed  from  New  York  on  the  Lusi- 
tania  and  lost  his  life  when  that  vessel  was 
sunk  by  a  German  submarine.  Holding  that 
the  dependents  of  the  deceased  were  entitled 
to  compensation  the  court  said:  "In  the 
present  case,  if  the  Lusitania  had  struck  a 
mine  instead  of  being  torpedoed  resulting  in 
Foley's  death,  could  it  be  reasonably  con* 
tended  that  his  death  was  not  due  to  an 
accident  arising  out  of  his  employment?  We 
think  not.  It  may  be  well  said  that  those 
whose  employments  require  them  to  travel  by 
land  or  sea  are  known  by  their  employers 
to  be  subject  to  the  common  perils  that  such 
traveling  incurs.  The  risk  is  inherent  in  the 
employment  itself.  The  manner  in  which  the 
accident  is  brought  about  is  not  at  all  of 
the  essence  of  the  matter;  the  vital  question 
always  being:     Was  the  accident  connected 
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Strauss,  86  N.  J.  L. 
454,  89  Atl.  1023,  86  N.  J.  L.  708,  92  Atl. 
1087.  It  is  a  matter  of  common  knowledge 
that  thousands  of  traveling  salesmen  travel 
daily  in  the  course  of  their  employment  in 
cars  propelled  by  steam,  electricity,  and  other 
propelling  power,  and  therefore  are  subject 
to  the  risk  of  being  injured  or  killed  by 
reason  of  a  collision  or  derailment,  or  by  the 
cars  going  through  an  open  draw  or  falling 
from  a  defective  trestle,  etc.  The  fact  that 
the  collision  or  derailment  was  caused  by 
some  malicious  perscm  with  the  design  to  in- 
jure a  railroad  company  or  some  person  in 
its  employ  would  not  operate  to  make  an 
injury  received  by  a  salesman  traveling  on 
the  car  collided  with  or  derailed  any  the  less 
an  injury  the  result  of  an  accident  arising 
out  of  the  employment  of  such  salesman  than 
if  such  injury  had  been  received  by  him  as  a 
result  of  the  cars  going  through  an  open 
draw  or  falling  from  a  defective  trestle. 
.  .  .  It  is  said  that  the  attack  made  on 
the  Lusitania,  from  a  humane  and  civilized 
standpoint,  was  barbarous  and  cruel  and  in 
violation  of  the  law  of  nations,  and  that 
therefore  the  act  of  torpedoing  the  steamer 
was  not  within  the  contemplation  of  the  em- 
ployer when  the  risk  of  going  by  such  steam- 
er was  undertaken  by  its  agent  Foley.  We 
do  not  think  that  the  lawfulness  or  unlaw- 
fulness of  the  conduct  of  the  German  naval 
officers  affects  the  matter  at  all.  If  the  Lusi- 
tania had  been  attacked  by  a  German  cruiser, 
and,  instead  of  surrendering,  offered  resist- 
ance or  attempted  to  run  away,  and  there- 
upon the  German  cruiser  by  a  well-directed 
shot  struck  the  steamer  in  a  vital  part,  caus- 
ing her  to  sink,  and  Foley  to  lose  his  life,  it 
would  hardly  have  been  contended  by  re- 
spondent that  the  death  of  Foley  was  not 
due  to  an  accident  arising  out  of  his  em- 
ployment. Foley's  employer  knew  that  the 
former  had  taken  passage  on  a  British  ship 
and  that  such  ship  was  subject  to  the  risk 
of  capture  by  the  German  naval  forces,  in 


with   the  employment?     If   it  was,   then  it  •    what    manner    that    might   be    accomplished 


arose  out  of  the  employment,  provided  it 
occurred  in  the  course  of  the  employment. 
Let  us  test  the  soundness  of  the  proposition 
just  stated.  Suppose  the  Lusitania  had  not 
been  torpedoed,  but  captured,  and  in  trans- 
ferring the  passengers  to  lifeboats  Foley  lost 
his  life,  or  after  the  passengers  had  been 
transferred  to  lifeboats  a  storm  had  arisen 
sinking  the  lifeboat,  in  which  Foley  was; 
could  there  be  any  doubt  whatever  that 
Foley  would  have  been  considered  to  have 
lost  his  life  by  an  accident  arising  out  of  his 
employment.  This  is  the  underlying  doctrine 
of  Zabriskie  ▼.  Erie  R.  Co.  [86  N.  J.  L.  266] 


was  unimportant,  so  long  as  the  employer 
was  aware  of  the  risk.  Whether  the  ship 
was  destroyed  by  lawful  or  unlawful  means 
is  immaterial.  We  think,  therefore,  that 
Foley's  death  was  due  to  an  accident  while  in 
the  course  of  his  employment,  and  that  such 
accident  arose  out  of  his  employment." 

In  Kennedy  v.  Thom,  49  Quebec  Super.  Ct. 
211^  it  was  held  that  a  seaman  on  a  vessel 
lost  none  of  his  rights  to  compensation  from 
his  employers  by  the  fact  that  at  the  time 
of  the  injury  the  vessel  was  sailing  under 
charter  to  the  government  for  transport  serv- 
ice in  time  of  war. 
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STATE 

V. 

BARNES. 

North   Dakota   Supreme   Court — January   2, 

1916. 

29  N,  Dale.  104;  150  JV.  W.  557, 


Criminal   Iiaw  —  Former  Jeopardy  -• 
NeooMity  of  Special  Plea. 

A  criminal  complaint  was  laid  in  justice 
court  against  defendant  Barnes,  charging  him 
with  assault  and  battery,  a  misdemeanor.  He 
pleaded  guilty,  and  paid  a  fine  and  costs  im- 
posed on  judgment.  Subsequently  he  was 
prosecuted  for  felony — assault  and  battery 
with  intent  to  kill.  On  trial  thereon  the 
jury  found  him  guilty  of  the  included  offense 
charged,  of  assault  and  battery,  a  misdemean- 
or. The  prosecution  for  felony  was  based 
upon  the  same  acts  conunitted  upon  the  same 
person  as  was  the  first  prosecution  for  mis- 
demeanor in  justice  court,  to  which  the  plea 
of  guilty  was  entered.  When  defendant  was 
called  for  judgment  on  the  verdict  of  guilty 
of  assault  and  battery,  he  moved  an  arrest  of 
judgment,  asserting  for  the  first  time  that 
he  had  been  once  before  convicted  and  pun- 
ished for  that  same  offense^  and  that  under 
the  statutes  and  the  state  and  federal  con- 
stitution the  court  was  without  jurisdiction 
to  render  a  judgment  of  conviction.  The 
motion  was  denied,  and  a  sentence  of  fine  and 
imprisonment  was  imposed.  He  applies  to 
the  supreme  court,  asking  for  a  writ  of  ha- 
beas corpus  directing  his  discharge  from  cus- 
tody, claiming  he  is  being  illegally  restrained 
of  his  liberty  under  a  void  sentence.  It  is 
held:  That  under  the  statutes,  defendant  in 
pleading  to  the  information  for  felony  should 
also  have  interposed  a  plea  of  former  jeopar- 
dy arising  from  prior  conviction  for  the  same 
offense,  to  the  included  misdemeanor  charged 
In  the  information.  The  statutes  contemplate 
that  the  jury  shall  determine  as  a  fact  wheth- 
er prior  conviction  has  been  had,  and  find 
either  for  the  defendant  or  for  the  state  on 
that  question,  in  addition  to  their  general 
verdict  of  guilty  or  not  guilty. 

[See  note  at  end  of  this  case.] 

tiame. 

That  the  failure  to  interpose  the  plea  of 
prior  jeopardy  prior  to  verdict  was  a  waiver 
of  the  defense  of  former  jeopardy  arising 
from  such   former  conviction. 

[See  note  at  end  of  this  case.] 


That  the  statutes  defining  and  providing 
for  motion  in  arrest  of  judgment  prevent 
former  jeopardy  being  interposed  in  arrest 
of  judgment. 

[See  note  at  end  of  this  case.] 

Same. 

That  section  13  of  the  state  constitution, 
that  "no  person  shall  be  twice  put  in  jeopardy 
for  the  same  offense,"  merely  prescribes  im- 


munity from  a  second  prosecutioa,  and  is  not 
a  bar  thereto  unless  the  immunity  given  is 

*  claimed  by  a  plea  of  former  jeopardy  and 
prior  to  verdict. 

[See  note  at  end  of  this  case.] 

Constitutional  Iaw  —  Federal  Conati- 
tntion  —  Fifth  Amendment  ^  Appli- 
cation to  States. 

That  the  fifth  amendment  to  the  Federal 
Constitution  (9  Fed.  St.  Ann.  264),  that  **nor 
shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy,  of  life  or 
limb,*'  applies  only  to  proceedings  in  federal 
tribunals,  and  in  no  way  restricts  or  pre- 
scribes the  limits  of  the  constitutional  pro- 
visions and  statutory  enactments  of  the  sev- 
eral states. 

[See  8  K.  C.  L.  tit.  Crimtnal  Lcmo,  p.  135.] 

Habeas  Corpus  ~  Seope  of  Review. 

Habeas  corpus  is  assumed  to  be  the  prop- 
er remedy,  without  that  question  being  de- 
cided, the  court  preferring  to  place  its  deci- 
sion upon  the  merits. 

(Syllabus  by  court.) 

Original  habeas  corpus  proceeding.  C.  E. 
Barnes,  petitioner.  The  facts  are  stated  in 
the  opinion.    Writ  denied. 

F.  H.  Renter  and  J.  M.  Hanley  for  peti- 
tioner. 
H.  B.  Berndt  and  Theodore  Koffel  for  State. 

[165]  Cioss,  Jw — ^Defendant  was  informed 
against  for  assault  with  intent  [166]  to  kill- 
By  verdict  he  was  found  guilty  of  the  includ- 
ed offense  of  assault  and  battery.  His  plea 
was  not  guilty.  When  called  for  judgment 
upon  the  verdict,  he  interposed  a  motion  in 
arrest  of  judgment.  It  was  based  upon  the 
alleged  ground  that  he  had  been  onoe  before 
in  jeopardy  for  the  same  criminal  offense 
because  of  a  judgment  of  conviction  and  sen- 
tence thereunder  rendered  in  a  magistrate's 
court,  finding  him  guilty  of  assault  and  bat- 
tery upon  the  same  person  and  because  of  the 
same  acts  as  charged  in  said  information. 
Certified  copies  of  the  record  and  judgment  of 

•  the  magistrate's  court  were  filed  in  support 
of  this  motion  to  arrest  judgment.  It  is  thus 
disclosed  that  a  written  criminal  complaint 
charging  defendant  with  assault  and  battery 
was  taken  and  filed  by  said  magistrate,  who 
thereon  issued  a  warrant  of  arrest;  that  de- 
fendant was  brought  or  appeared  before  the 
court,  entered  his  plea  of  guilty  of  assault 
and  battery,  and  upon  said  plea  was  sentenced 
to  pay  a  fine  of  $6  and  costs  as  the  judgment 
of  said  court,  and  which  defendant  paid. 
Subsequently  defendant  was  complained 
againt  for  felonious  assault,  held  for  trial, 
and  tried  thereon,  as  heretofore  stated,  upon 
his  plea  of  not  guilty.  In  opposition  to  the 
motion  in  arrest  of  judgment,  the  state  filed 
affidavits  charging  that  the  purported  judg- 
ment rendered  in  the  magistrate's  court  was 
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collusive  and  Toid  as  procured  by  arrange- 
inent  of  the  defendant  and  the  prosecuting 
inritness,  witli  plea  taken  and  entered,  and 
sentence  imposed  without  any  examination 
into  the  facts  bj  the  magistrate,  as  alleged 
to  be  required  by  law.  The  state  also  con- 
tends here,  as  it  did  before  the  district  court 
on  argument  of  the  motion  in  arrest  of  judg- 
ment (1)  that  habeas  corpus  is  the  wrong 
remedy,  being  used  as  a  substitute  for  appeal ; 
and  (2)  regardless  of  the  propriety  of  the 
writ  as  a  remedy  when  so  invoked,  the  writ 
should  not  issue  to  discharge  defendant,  be- 
cause there  is  no  record  of  which  the  court 
can  take  notice,  there  being  no  valid  grounds 
shown  upon  which  to  base  the  motion  made. 
in  arrest  of  judgment,  for  the  reason  that  the 
defense  of  former  jeopardy,  to  be  such  and 
available  at  all,  must  be  raised  on  the  record 
prior  to  verdict,  and  be  presented  by  plea, 
putting  in  issue  the  question  of  former  jeo- 
pardy, upon  which  the  jury  must  find  as  a  fact 
by  their  verdiet;  and  that  unless  so  inter- 
posed by  plea  it  is  waived  for  all  purposes. 
The  questions  raised  are  important,  and 
should  be  determined,  and  the  propriety  of 
the  remedy  will  therefore  be  at  first  assumed, 
{167]  and  former  jeopardy  attempted  to  be 
raiaed  on  arrest  of  judgment,  passed  upon. 

The  statutes  involved,  directly  or  incident- 
ally, are  §  10934  and  kindred  sections,  con- 
cerning what  a  defendant  may  show  against 
judgment,  upon  being  called  for  sentence; 
§  10921,  defining  and  declaring  when,  and 
the  grounds  upon  which,  a  motion  in  arrest 
of  criminal  judgment  may  be  made ;  §§  10881- 
9-00  as  to  verdicts;  §§  10746  k  7-69  as  to 
pleas  and  joinder  of  issues  of  fact  by  plea  for 
presentation  to  the  jury;  with  §§  10754  and 
10865,  declaring  the  effect  of  former  jeopardy 
resulting  from  conviction  or  acquittal;  with 
9  10881,  prescribing  the  form  of  verdict  to 
be  returned  where  a  plea  of  former  jeopardy 
arising  from  former  conviction  or  acquittal 
has  been  entered.  Section  10889,  prescribing 
the  form  of  verdict  on  the  similar  question 
of  trial  on  a  second  offense  charged,  might 
also  be  mentioned.  Many  other  sections  of 
the  Code  of  Criminal  Procedure  are  more  or 
less  related,  but  these  are  sufficient,  from 
which  to  determine  this  case,  taken  in  connec- 
tion with  common-law  rules,  of  which  the 
statutes  are,  in  the  main,  if  not  entirely,  but 
declaratory.  The  defendant  invokes  §  13  of 
our  state  Constitution,  providing  that  "no 
person  shall  be  twice  put  in  jeopardy  for 
the  same  offense,"  and  the  similar  provision 
of  the  5th  Amendment  to  the  Federal  Con- 
stitution (9  Fed.  St.  Ann.  264)  that,  "nor 
shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life 
or  limb,*'  and  asserts  that  these  constitutional 
guaranties  secure  to  defendant  the  right  to 
invoke  the  benefit  of  former  jeopardy  after 


plea  and  at  the  time  urged  herein,  that  is, 
in  arrest  of  jud^^ent;  and  that  a  suggestion 
of  former  jeopardy  may  be  made  after  ver- 
dict, and  when  supported,  as  here,  by  record 
proof  of  former  jeopardy  because  of  former 
conviction  for  the  same  offense,  the  court  is 
thereby  devested  of  jurisdiction  and  power  to 
pronounce  any  judgment  whatsoever  except 
that  of  acquittal  because  of  former  jeopardy. 

Under  §  10746  there  are  but  four  possible 
pleas  to  be  entered  to  an  information  or  in- 
dictment, the  third  and  fourth  of  which  have 
relation  to  prior  conviction  or  former  jeopar- 
dy thM-eby.  No  reference  is  made  to  pleas 
required  under  §  9480  to  the  specific  degree 
of  crime  where  homicide  is  charged.  The 
statute,  §  10747,  prescribes  even  the  form  of 
entry  of  the  plea  of  former  jeopardy  upon  the 
minutes  of  the  court;  §  10881  also  requires 
an  additional  or  different  form  of  verdict  or 
[16B]  finding,  where  the  plea  of  former  jeo- 
pardy is  interposed,  as  it  does  likewise  under 
a  plea  of  insanity.  The  statutes  contemplate 
the  presentation  of  the  issue  to  the  jury  as 
one  of  fact  under  the  section  cited,  and  also 
§  10769,  declaring  that  "an  issue  of  fact 
arises  ( 1 )  upon  a  plea  of  not  guilty ;  ( 2 ) 
upon  a  plea  of  former  conviction  pr  acquittal 
of  the  same  offense;  or  (3)  upon  a  plea  of 
once  in  jeopardy  ;*'  and  §  10770  inhibits  waiv- 
er of  a  jury  as  to  issues  of  fact  in  all  felony 
cases.  Under  these  statutes  and  §  10822,  as 
construed  in  State  v.  Barry,  11  N.  D.  428-447, 
92  N.  W.  809,  defendant  could  require  the  sub- 
mission of  such  issue  of  fact  to  the  jury,  the 
sole  arbiter  of  fact  whenever  a  plea  of  not 
guilty  is  entered. 

The  general  scheme  shown  by  the  statutory 
requirements  cited  is  that  the  question  of 
fact  of  former  jeopardy  shall  be  presented  to 
the  jury  upon  a  separate  plea  of  not  guilty 
because  of  former  jeopardy  arising  from  form- 
er acquittal  or  conviction.  On  such  plea  the 
jury  determines  guilty  by  its  general  verdict, 
which  is  accompanied  by  an  additional  ver- 
dict finding  either  "for  the  state''  or  "for 
the  defendant"  upon  the  specific  plea  of 
former  jeopardy.  Section  10881.  The  issues 
of  fact  usually  presented  under  such  a  plea 
are  identity  of  person  and  offense, — or,  as 
stated  in  Neilsen  Petitioner,  131  U.  S.  176, 
page  190,  33  U.  S.  (L.  ed.)  118,  page  122, 
9  S.  Ct.  672,  "that  the  test  is  not  whether 
the  defendant  has  been  tried  for  the  same 
act,  but  whether  he  has  been  put  in  jeopardy 
for  the  same  offense."  Upon  identity  of 
offense  see  State  v.  Virgo,  14  N.  D.  293,  103 
N.  W.  610,  decided  on  a  plea  of  former 
acquittal.  In  logical  sequence  now  follows 
the  question,  whether  the  information  for 
assault  with  intent  to  kill  includes  that  of 
assault  and  battery  as  an  offense  charged  in 
said  information.  Defendant  does  not  ques- 
tion the  validity  of  the  verdict,  but  contends 
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that  it  is  not  charged  in  the  sense  that  it  can 
be  pleaded  to  ae  a  specific  offense,  and  con« 
tends  that  defendant  could  not,  on  the  in- 
formation charging  the  graver  offense,  a 
felony,  interpose  a  plea  of  former  jeopardy 
to  the  included  offense.  Section  10890  pro- 
vides that  "the  jury  may  find  the  defendant 
guilty  of  any  offense  the  commission  of  which 
is  necessarily  included  in  that  with  which  he 
is  charged  in  the  information  or  indictment, 
or  of  an  attempt  to  commit  the  offense/^  Pe- 
titioner is  in  error.  These  statutes  are  but 
declaratory  of  the  common  law  as  to  included 
offenses.  Thereunder  it  was  the  theory  that 
the  [169]  included  offenses  at  common  law, 
each  and  all,  were  charged  as  necessary  con- 
stituent ingredient  offenses  included  in  the 
allegations  necessary  to  charge  the  gravest, — 
the  felony  specifically  charged.  Thus  the 
information  for  assault  and  battery  charges 
assault,  a  separate  crime,  the  accomplishment 
of  the  assault  consummating  the  crime  of  as- 
sault and  battery,  and  merging  the  assault 
into  the  battery.  Assault  and  battery  with 
intent  to  do  great  bodily  harm,  though  not 
a  common -law  crime,  if  consummated,  car- 
ries with  it  the  ingredient  offenses  of  assault, 
and  assault  and  battery,  both  of  which  are 
merged  in  the  felony  and  found  as  ingredient 
facts,  together  with  the  felonious  and  specific 
intent  constituting  the  felony.  Carrying  it 
one  step  farther,  to  assault  and  battery  with 
intent  to  kill,  the  graver  crime  charged,  there 
is  found  merged  in  said  charge  as  necessary 
ingredient  offenses  the  lesser  grade  of  felony 
and  the  two  misdemeanors  upon  each  of  which 
verdicts  are  possible  according  to  the  state 
of  the  proof  made.  For  authority  it  is  not 
necessary  to  go  beyond  our  own  reports.  See 
State  V.  Johnson,  3  N.  D.  150,  54  N.  W.  547 ; 
State  V.  Marcks,  3  N.  D.  632,  58  N.  W.  25; 
State  V.  Cliraie,  opinion  by  Justice  Cochrane, 
12  N.  D.  33,  94  N.  W.  574,  13  Am.  Crim. 
Rep.  211;  State  v.  Tough,  12  N.  D.  425,  96 
N.  W.  1025;  State  v.  Cruikshank,  13  N.  D. 
337,  100  N.  W.  697;  State  v.  Mattison,  IS 
N.  D.  391,  100  N.  W.  1091;  and  State  v. 
Bednar,  18  N.  D.  484,  121  N.  W.  614,  20 
Ann.  Cas.  458.  Quoting  from  State  v.  Climie: 
"The  rule  is  that  when  the  offense  charged 
includes  another  or  smaller  constituent  of- 
fense, the  charge  of  such  other  offense  will 
not  render  the  information  double. 
The  statute  authorizing  the  conviction  of  one 
accused  of  any  offense  necessarily  included  in 
that  with  which  he  is  charged  in  the  informa- 
tion is  a  legislative  recognition  of  this  rule.'' 
It  is  true  that  the  state  would  not  be  obliged 
to  accept  a  plea  of  guilty  to  any  of  the  lesser 
and  included  offenses  charged,  as  defendant 
was  called  upon  to  plead  to  the  specific  fel- 
ony charged  in  the  information,  but  that  did 
not  prevent  defendant  from  coupling  with  his 
plea  of  not  guilty  as  to  said  felony  charged 


his  additional  plea  of  Bot  ^ril^  of  assault 
and  battery  because  of  fomnr  jeopardy  for 
that  offense,  arising  from  his  former  con- 
viction; and  upon  which  plea,  if  the  jury 
found  "for  the  defendant,"  together  with  its 
general  verdict  of  guilty  of  assault  and  bat- 
tery, an  acquittal  of  all  crime  would  result, 
as  the  finding  of  former  jeopardy  would  bar 
&  [170]  judgment  of  guilty  or  punishment 
for  such  assault  and  battery.  There  would  be 
nothing  inconsistent  in  such  pleas.  Nor 
would  the  facts  admitted  by  such  plea  of 
former  jeopardy  as  to  the  included  offense 
admit  more  than  the  state  would,  if  the  plea 
be  the  fact,  be  entitled  to  prove  against  the 
defendant  on  the  trial  for  felony  as  his  ju- 
dicial admission.  State  v.  Hermanson,  22  N. 
D.  125,  132  N.  W.  415,  Ann.  Cas.  1914A  1052. 
Thus  the  offense  of  assault  and  battery  was 
charged  in  this  information,  and  was  one  to 
which  the  plea  of  former  jeopardy  could  be 
made,  and,  if  established  and  found  by  the 
jury,  would  render  the  court  powerless  to 
do  aught  but  render  judgment  of  acquittal,  as 
the  case  would  be  in  all  such  respects  anal- 
ogous in  law  to  that  of  Neilsen,  Petitioner, 
131  U.  S.  176,  33  U.  S.  (L.  ed.)  118,  9  S,  Ct. 
672,  where  such  a  plea  was  entered,  but 
held  on  demurrer  thereto  to  be  no  bar,  and 
was  refused,  resulting  in  reversal  on  appeal. 

Having  found,  therefore,  that  the  statutes 
contemplate  the  presentation  of  former  jeo- 
pardy arising  from  former  conviction  to  the 
jury  by  plea,  upon  which  the  jury  finds 
the  fact  as  to  the  same,  and  renders  its  finding 
of  fact  along  with  its  general  verdict;  and 
having  determined  that,  though  the  plea 
to  the  included  offense  is  one  which  the  state 
was  not  obliged  to  accept  as  a  plea  on  the 
merits,  yet  was  a  plea  the  state  was  power- 
less to  reject  when  made  specifically  to  such 
included  offense, — the  question  next  arises 
as  to  whether  failure  to  enter  such  plea  is 
a  waiver  of  all  benefits  which  might  have  been 
thus  gained  thereunder.  The  decision  as  to 
this  must  be  against  defendant  under  all  au- 
thorities. "Jeopardy,  to  be  available,  must 
be  specifically  pleaded,  or  otherwise  it  is 
deemed  to  have  been  waived,"  Wharton's 
Criminal  Law,  11th  ed.  526,  citing  6ue  v. 
Eugene,  53  Ore.  282,  100  Pac.  254.  To  the 
same  effect,  see  State  v.  White,  71  Kan.  356, 
80  Pac.  589,  6  Ann.  Cas.  132,  and  note,  from 
the  latter  of  which  we  quote:  "It  has  been 
held  in  a  number  of  cases  that  a  person  ac- 
cused of  crime  waives  his  privilege  of  im- 
munity from  second  jeopardy  by  failing  to 
plead  or  otherwise  set  up  the  former  jeopardy 
when  he  is  arraigned  in  the  second  prosecu- 
tion,"— citing  Jordan  v.  State,  81  Ala.  30,  1 
So.  577 ;  In  re  Allison,  13  Colo.  525,  10  L.R.A. 
790,  16  Am.  St.  Rep.  224,  22  Pac.  820;  Hill 
V.  State,  41  Ga.  484;  Hall  v.  State,  103  6a. 
403,  29  S.  £.  915 ;  Powers  v.  State,  83  Miss. 
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691,  36  So.  6;   State  v.  Webb,  74  Mo.  333; 
Davis  V.  SUte,  61  Neb.  301,  70  N.  W.  984; 
McBean  v.  [171]  State,  3  Heisk.  (Tenn.)  20; 
Johnson  v.  State,  26  Tex.  App.  631,  10  S.  W. 
235;     Barton    v.    State     (Tex.)     43    S.    W. 
987;  In  re  Barton,  6  Utah  264,  21  Pac.  998; 
People  Y.  Stewart,  64  Cal.  60,  28  Pac.  112. 
And  that  such  plea  cannot  be  considered  or 
raised  after  verdict,  see  People  v.  Bennett, 
114  Gal.  58,  45  Pac.  1013;  State  v.  Durein, 
70  Kan.  1-13,  15  LJl.A.(N.S.)    908,  78  Pac. 
152,  and  80  Pac.  987,  15  L.R.A.(N.S.)    925; 
SUte  V.  Washington,  28  La.  Ann.  129;  Com. 
V.  Maher,  16  Phila.  452,  Leg.  Int.     See  also 
note  to  Stone  v.  State,  135  Am.  St.  Rep.  69 
at  page  74,  on  former  jeopardy  first  raised 
by  motion  in  arrest  of  judgment,  citing  State 
V.  McFarland,  121  Ala.  45,  25  So.  625;  Bedee 
v.  People,  73  111.  320;   People  v.  McKay,  18 
Johns.    (N.  Y.)    212;    State  v.  Stephens,  13 
S.  C.  285;  Brown  v.  State,  43  Tex.  Crim.  272, 
64  S.  W.  1056;   Hill  v.  Nelms,  122  Ga.  572, 
50  S.  E.  344;  and  see  same  note  in  135  Am. 
St.  Rep.  at  page  79,  on  waiver  and  abandon- 
ment of  benefit  of  former  jeopardy  by  failure 
to  interpose  it  by  plea, — citing  Dalton  v.  Peo- 
ple,  224  111.  333,  79  K.   E.  669;    People  ▼. 
McGinnis,  234  Dl.  68,  123  Am.  St.  Rep.  73, 
84  N.  E.  687.    In  many,  if  not  all,  of  these 
cases,  the  smmi  question  of  immunity  from 
second    jeoptttdy   under   state   constitutional 
provisions  haa-  been  urged  as  here,  and  the 
claim  made  'Ihat  such  immunity  is  a  consti- 
tutional right  incapable  of  being  waived.  This 
argument  overleoks  the  fact  that  the  Con- 
stitution merely  offers   an   immunity  which 
must  be  claimed,  to  be  available;   and  con- 
cerning the  procedure  and  time  of  asserting 
of  such  claim  the  state  alone  has  the  say  in 
state  prosecutions,  and  also  that  the  rights 
guaranteed  amount  to  immunity  only,  and  do 
not  constitute  alone  a  constitutional  bar  to 
a  second  prosecution  unless  claimed  as  pro- 
vided by  statute.    Under  both  our  state  Con- 
stitution and  statutes,  former  jeopardy  must 
be  raised  by  plea,  and  cannot  be  raised  by 
motion  in  arrest  of  judgment. 

But  counsel  has  urged  that  the  5th  Amend- 
ment to  the  Federal  Constitution,  earlier  quot- 
ed, operated  to  devest  the  trial  court  of  juris- 
diction whenever,  before  sentence,  former 
jeopardy  is  established.  Sufficient  is  the  an- 
swer that  former  jeopardy  is  not  established 
by  the  record,  and  cannot  be  established  by 
or  upon  a  motion  in  arrest  of  judgment,  where 
the  first  conviction  was  in  a  different  court 
from  that  in  which  former  jeopardy  is  urged 
as  a  bar  to  second  judgment,  as  the  court  can- 
not, on  the  motion  made,  know  the  fact  by 
means  of  judicial  notice  taken  of  its  own 
record.  See  note  in  6  Ann.  Cas.  134.  But 
a  [172]  further  all  sufficient  answer  exists  to 
petitioner's  contention,  and  that  is  that  the 
5th  Amendment  to  the  Federal  Constitution 
"applies  only  to  proceedings  in  Federal  tri- 


bunals, and  does  in  no  way  restrict  or  pre- 
scribe the  limits  of  the  constitutional  pro- 
visions and  statutory  enactments  of  the  sev- 
eral states," — quoting  from  note  in  135  Am. 
St.  Rep.  70,  citing  Brantley  v.  State,  132  Ga. 
673»  22  L.R.A.(N.S.)  959,  131  Am.  St.  Rep. 
218,  64  S.  £.  676,  16  Ann.  Cas.  1203,  217 
U.  S.  284,  54  U.  S.  (L.  ed.)  768,  30  S.  Ct. 
614;  Livingston  v.  New  York,  8  Wend.  (N. 
Y.)  85,  22  Am.  Dec.  622;  Barker  v.  People, 
3  Cow.  (N.  Y.)  686,  15  Am.  Dec.  322;  U.  S. 
V.  Keen,  1  McLean  429,  26  Fed.  Cas.  No.  15,510. 
From  the  last  citation  the  following  is  taken : 
''The  provision  in  the  Constitution  that  'no 
person  shall  be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life  or  limb" 
was  designed,  as  the  language  clearly  imports, 
for  the  security  of  the  citizen.  It  was  intend- 
ed to  shield  him  against  oppression  and  in- 
justice. In  the  case  of  People  v.  Goodwin,  18 
Johns.  (N.  Y.)  187,  9  Am.  Dec.  203,  the  court 
inclined  to  think  that  this  provision  was 
obligatory  on  the  state  courts.  We  think 
otherwise.  It  applies  to  the  Federal  courts, 
and  to  the  Federal  courts  only."  And  in 
Brantley  v.  Georgia,  on  appeal  from  the  su- 
preme court  of  that  state,  in  217  U.  S.  284, 
30  S.  Ct.  514,  64  U.  S.  (L.  ed.)  768,  where 
the  identical  contentions  here  made  were  ad- 
vanced, that  both  the  state  and  the  Federal 
Constitutions  were  violated  where  a  plea  of 
second  jeopardy  was  overruled,  the  Federal 
Supreme  Court  says:  "The  contention  is 
absolutely  without  merit.  It  was  not  a  case 
of  twice  in  jeopardy  under  any  view  of  the 
Constitution  of  the  United  States."  With  this 
in  mind,  Nielsen,  Petitioner,  131  U.  S.  176, 
33  U.  S.  (L.  ed.)  118,  9  S.  Ct.  672,  heretofore 
discussed,  is  in  no  wise  applicable  to  prosecu- 
tions in  state  courts,  as  the  principles  there 
enunciated  in  a  prosecution  in  the  Federal 
court  were  based  on  the  5th  Amendment  to 
the  Federal  Constitution.  On  the  merits,  peti- 
tioner's contentions  must  be  held  unsound. 
What  is  said  in  deciding  this  case  does  not 
pass  on  whether  habeas  corpus  is  the  proper 
remedy.  It  is  unnecessary  to  pass  on  that 
question.    The  writ  is  denied. 


NOTE. 

Failure  to  Interpose  Objection  of 
Former  Jeopardy  on  Seeond  Trial  aa 
IXTaiTer  of  Plea. 

It  is  the  purpose  of  this  note  to  review  the 
recent  decisions  passing  on  the  effect  of  a 
failure  to  interpose  the  objection  of  former 
jeopardy  on  a  second  trial  as  a  waiver  of 
the  plea.  The  earlier  cases  on  that  question 
are  collected  in  the  notes  to  State  v.  White, 
6  Ann.  Cas.  132,  and  Stone  v.  State,  135  Am. 
St.  Rep.  69. 

The  defense  of  former  jeopardy  to  be  avail- 
ing must  be  specially  pleaded  or  otherwise 
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set  up  at  the  proper  time.  Hoberson  v.  State, 
183  Ala.  43,  62  So.  837;  Graham  v.  State,  11 
Ala.  App.  113,  65  So.  717;  People  v.  Solani, 
6  Cal.  App.  103,  91  Pac.  654;  Petitti  v.  State, 
3  Okla.  Crim.  587,  107  Pac.  964;  Gue  v. 
Eugene,  63  Ore.  282,  100  Pac.  254;  Lindley 
V.  State,  67  Tex.  Crim.  346,  123  S.  W.  141. 
And  see  the  reported  case.  See  also  State  v. 
Baker,  264  Mo.  339,  175  S.  W.  64,  and  the 
cases  cited  throughout  this  note.  "In  the 
numerous  cases  where  there  has  been  a  new 
trial  granted,  after  conviction  of  manslaugh- 
ter upon  an  information  for  murder,  thus  ac- 
quitting the  defendant  of  tlie  crime  of  murder, 
the  supreme  court  of  our  state  has  held  that 
it  is  no  violation  of  the  defendant's' constitu- 
tional right  to  protection  against  being  placed 
twice  in  jeopardy  for  the  same  offense,  unless 
he  pleads  former  conviction."  People  v.  So- 
lani, supra. 

Where  a  plea  of  former  jeopardy  has  not 
been  set  up,  the  defense  cannot  be  raised 
during  the  taking  of  the  testimony.  Sable  v. 
State,  14  Ga.  App.  816,  82  S.  E.  379;  People 
V.  McGinnis,  234  111.  68,  84  N.  E.  687,  123 
Am.  St.  Rep.  73;  Logan  v.  State  (Miss.)  40 
So.  323.  Nor  is  evidence  of  a  previous  con- 
viction  admissible.  State  v.  Ireland,  89  Miss. 
763,  42  So.  797.  Nor  can  the  defense  be  raised 
by  a  motion  to  direct  a  verdict.  Fugate  v. 
Com.  171  Ky.  227,  188  S.  W.  324;  Territory  v. 
Lobato,  17  N.  M.  666,  134  Pac.  222,  L.R.A. 
1917A  1226;  Sims  v.  State,  9  Okla.  Crim. 
561,  132  Pac.  508. 

WTiere  the  defendant  goes  to  trial  without 
invoking  any  action  on  a  plea  of  former 
acquittal  filed  by  him,  the  plea  is  deemed  to 
have  been  waived.  Norwood  v.  State,  3  Ga. 
App.  325,  59  S.  E.  828.  And  it  seems  that 
he  waives  the  question  where  he  files  a 
plea  of  guilty  after  filing  a  plea  of  former 
jeopardy.  People  v.  Strickler,  167  Cal.  627, 
140  Pac.  270;  Hex  v.  Pope,  7  Alberta  L.  Rep. 
169,  16  Dominion  L.  Rep.  664,  26  West.  L. 
Rep.  659,  6  West.  W.  Rep.  1070,  22  Can. 
Crim.  Cas.  327. 

In  Murray  v.  State,  56  Tex.  Crim.  438,  120 
S.  W.  437,  it  appeared  that  the  defendant  had 
been  placed  on  trial  for  a  violation  of  the 
local  option  law  and  while  the  jury  were  out 
considering  their  verdict  he  was  placed  on 
trial  in  another  case.  After  the  trial  in  the 
second  case  had  proceeded  for  some  time,  the 
jurj'  in  the  first  case  brought  in  a  verdict  of 
acquittal.  It  was  held  that  it  was  not  error 
for  the  trial  court  to  refuse  to  permit  the 
defendant  to  interpose  a  plea  of  former  ac- 
quittal at  that  stage  of  the  trial.  To  the 
same  effect  see  Phillips  v.  State,  73  Tex. 
Crim.  317,  104  S.  W.  1004.  In  Murray  v. 
State,  supra,  the  appellate  court  said:  ''Ap- 
pellant moved  in  arrest  of  judgment  because 
the  court  would  not  permit  him,  in  that  stage 
of  the  trial,  to  interpose  a  plea  of  former 
Acquittal.     In  this  matter  the  court  did  sot 


err.  If  appellant  desired  to  await  the  result 
of  the  other  trial  in  order  to  be  in  position 
to  file  a  plea  of  former  acquittal  or  convic- 
tion, he  sliould  have  asked  the  court  for  a 
postponement  of  this  trial  until  the  verdict 
in  the  other  case  was  brought  into  court." 
But  in  Jackson  v.  State,  11  Okla.  Crim.  523, 
148  Pac.  1058,  it  was  said:  ''In  our  opinion 
the  constitutional  privilege  of  immunity  from 
a  second  prosecution  is  not  waived  if  at  any 
time  before  the  jury  has  been  impaneled  to 
try  the  case  the  defendant  interposes  a  plea 
of  former  conviction  or  acquittal,  and  where^ 
as  in  the  case  at  bar,  the  facts  are  all  before 
the  court  as  a  part  of  its  own  record  of 
the  case  and  the  objection  of  former  jeopardy 
arises  only  a  question  of  law,  the  constitu- 
tional right  will  not  be  considered  as  waived 
where  the  defendant,  upon  the  reading  of  the 
information  to  the  jury  and  before  the  taking 
of  any  testimony,  interposes  a  plea  of  former 
acquittal." 

Tlie  defense  of  former  jeopardy  comes  too 
late  if  set  up  after  a  trial  of  the  case  on  its 
merits.  Lee  v.  State  (Tex.)  148  S.  W.  567; 
Hill  V.  State  (Tex.)  186  S.  W.  769.  Thus 
it  cannot  be  set  up  by  a  motion  in  arrest  of 
judgment.  People  v.  Strickler,  167  Cal.  627, 
140  Pac.  270;  Dalton  v.  People,  224  111.  333, 
79  N.  £.  669;  State  v.  Houlehan,  109  M& 
281,  83  Atl.  1106;  McGinnis  v.  State,  17  Wyo. 
106,  96  Pac.  525.  And  see  the  reported  case. 
"It  would  be  a  new  practice  to  allow  a  de- 
fendant to  await  the  verdict,  and  then,  by 
a  motion  in  arrest  of  judgment,  say  in  effect 
that  he  was  not  bound  to  make  answer  to 
the  indictment  because  he  had  previously  been 
tried  and  acquitted  of  the  same  offense.'*  Dal- 
ton V.  People,  supra. 

It  has  been  held  that  where  a  second  trial 
is  had  in  the  same  court  and  on  the  same 
indictment,  no  plea  of  former  jeopardy  or 
former  conviction  need  be  pleaded  since  the 
whole  record  is  before  the  court.  DeLeon  v. 
State,  66  Tex.  Crim.  39,  114  S.  W.  828.  See 
also  Riggs  ▼.  State  (Tex.)  96  S.  W.  25. 


HODGES 

V. 

BALTIMORE  ENGINE  COMPANY. 

Maryland  Court  of  Appeals — June  22,  1015. 
12e  Md.  307  f  94  AU.  1O40. 


Fires    —    Stationary    Engine    ~    Snfl- 
eieney  of  ETidenee. 

In  an  action  for  damages  to  plaintiff*B  tim- 
ber by  fire  set  by  defendant's  engine,  which 
was  used  to  run  a  sawmill  on  plaintifTs  land, 
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evidence  is  held  to  be  sufficient  to  go  to  the 
jury  on  the  iseue  whether  defendant  was 
operating  guch  engine. 

[See  note  at  end  of  this  case.] 


In  an  action  for  damages  to  plaJntiff^s  tim- 
ber by  fire,  evidence  is  held  to  be  sufficient  to 
go  to*  the  jury  on  the  issue  whether  the  fire 
started  from  a  spark  from  the  smokestack 
of  defendant's  engine  operating  a  sawmill  on 
plaintiff's  premises. 

[See  note  at  end  of  this  case.] 

Trial  —  Bireetlom  of  Vardlet  —  lasuA- 
eiest  Erideaoe. 

An  instruction  seeking  to  take  the  case 
from  the  jury  for  the  want  of  legally  suffi- 
cient evidence  will  not  be  granted,  if  there  is 
any  evidence,  however  slight,  legally  sufficient 
as  tending  to  prove  it. 

Fires   ~   Stationary   En^iae   ~   Hesli- 


What  constitutes  ordinary  care,  in  actions 
for  damages  by  fire  from  engines,  depends 
upon  the  circumstances  of  the  particular  case, 
and,  the  greater  the  danger  of  communicating 
fire  to  the  property  of  others,  the  more  pre- 
cautions will  be  required. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  damages  to  plaintiffs  tim- 
ber from  the  fire  caused  by  defendant's  engine 
while  running  a  sawmill  on  the  premises, 
evidence  is  held  to  require  the  submission  of 
defendant's  negligence  to  the  jury. 

[See  note  at  end  of  this  case.] 

lastrvetioaa   —   I>eflaiteaeM   ~   Aa   to 
Caase  of  Fire. 

In  an  action  for  damages  from  a  fire  caused 
by  defendant's  engine,  due  to  the  alleged  es- 
cape of  sparks  from  a  smokestack,  an  instruc- 
tion requiring  the  jury  to  find  that  the 
"engine  was  the  occasion  for  the  fire"  is  too 
indefinite. 

laatraotioa  Not  Baaed  oa  Evidoaee  — 
Operatioa  of  Engine  Canains  Fire. 

In  an  a4:tion  for  damages  by  a  fire  set  by 
defendant's  engine,  an  instruction  on  the 
theory  that  defendant  had  taken  over  a  con- 
tract under  which  a  third  person  had  there- 
tofore operated  the  engine  is  erroneous,  where 
the  evidence  showed  that  defendant  was  oper- 
ating the  engine  under  its  own  contract  with 
the  plaintiff. 

Firos  —  Eridonoo  —  Other  Oanaoa. 

In  an  action  for  damages  by  fire  from  de- 
fendant's engine,  defendant  may  show  that 
the  fire  originated  from  other  causes. 

Appeal  from  Circuit  Court,  Prince  George's 
county:     Betall  and  Camalieb,  Judges. 

Aetion  by  Mary  Ann  Hodges,  plaintiff, 
against  Baltimore  Engine  Company,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals.    Tlie  facts  are  stated  in  the  opinion. 

RCVERSED. 


i/.  Eampton  Magruder  and  Ehigene  P. 
Childa  for  appellant. 

S.  Marvin  Peach  and  E.  Olit?er  Grimes,  Jr,, 
for  appellee. 

[308]  Pattiboiy,  J. — In  the  case  before  us 
the  appellant  brought  suit  against  the  ap- 
pellee to  recover  damages  for  injury  to  and 
destruction  of  her  growing  timber  and  other 
property  by  fire,  caused  by  the  defendant's 
alleged  negligence  in  the  operation  of  an 
engine. 

The  case  was  tried  before  a  jury  in  the 
Circuit  Court  for  Prince  George's  County, 
and  at  the  conclusion  of  all  the  testimony 
the  Court  directed  a  verdict  for  the  defendant 
because  of  a  want  of  legally  sufficient  evi- 
dence entitling  the  plaintiff  to  recover. 

The  evidence  disclosed  that  the  plaintiff, 
through  her  son,  Ramsey  Hodges,  on  the  20tli 
day  of  July,  1912,  entered  into  a  written  con- 
tract with  one  William  T.  Robinson,  by  which 
he  agreed  to  buy  and  saw  or  cut  all  the 
timber  (not  including  cordwood),  consisting 
of  oak,  pine,  etc.,  on  the  lands  therein  de- 
scribed, situated  in  Anne  Arundel  County, 
Md.  He  was  to  pay  for  the  white  and  chest- 
nut oak  four  dollars,  and  for  the  pine  and 
other  timber  two  dollars  and  fifty  cents  per 
thousand  feet,  to  be  paid  for  each  week  as 
it  was  cut,  and  none  was  to  be  removed  from 
the  lands  upon  which  it  was  located  until  it 
was  paid  for.  By  the  terms  of  the  contract 
he  was  given  two  years  and  six  months  in 
which  to  cut  and  remove  such  timber.  Tlie 
contract  also  provided  [309]  for  a  forfeit  of 
one  hundred  and  fifty  dollars  to  be  paid  in 
the  event  of  his  failure  to  cut  all  of  said 
timber. 

In  the  latter  pari  of  August  or  the  first 
of  September  following,  Robinson  moved  his 
mill  upon  said  lands  and  proceeded  to  cut 
and  dispose  of  the  timber  under  the  provi- 
sions of  the  contract.  His  progress  was  slow, 
and  as  the  timber  was  to  be  paid  for  only 
as  it  was  converted  into  lumber,  the  pay- 
ments to  the  plaintiff  were  not  sufficient  to 
meet  her  demands,  and  the  son,  in  the  early 
part  of  January,  1913,  called  upon  him  to 
know  if  he  could  not  advance  her  two  hun- 
dred and  fifty  dollars  in  anticipation  of  what 
was  coming  to  her  from  the  sale  of  the  tim- 
ber. Mr.  Robinson  told  him  that  he  could 
not  himself  advance  the  money,  but  thought 
he  might  be  able  to  "fix  it  so  he  could  get  it." 

A  few  days  after  this  conversation,  Mr. 
Roup,  treasurer  of  the  defendant  company, 
who  had  been  ssked  bv  Mr.  Robinson  to  fur- 
nish  the  aforesaid  sum  of  money,  and  one 
Mr.  White,  an  experienced  timber  man,  who 
had  been  asked  by  Mr.  Roup  to  accompany 
him,  went  upon  the  lands  with  Mr.  Robinson 
and  Mr.  Hodges  to  ascertain  the  amount  of 
lumber  cut,  as  well  as  the  amount  that  could 
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thereafter  be  cut,  from  the  timber  standing 
thereon,  with  the  view  of  determining  wheth- 
er he  was  safe  in  advancing  the  aforesaid 
sum  of  money  for  Mrs.  Hodges. 

Mr.  Hodges  in  his  testimony  says  that  at 
the  conclusion  of  the  investigation  Mr.  Roup 
said:  '*VVe  will  deal  directly  with  you.  We 
will  take  over  that  on  the  same  terms  that 
Mr.  Robinson  has  been  cutting  here  and  go 
ahead,  but  we  will  deal  directly  with  you/' 
and  that  Mr.  Robinson  would  be  their  repre- 
sentative and  would  attend  to  the  work  for 
them.  Thereafter,  on  the  6th  day  of  Janu- 
ary, 1913,  Mr.  Roup,  as  treasurer  of  the  de- 
fendant company,  entered  into  a  written 
agreement  with  Mr.  Hodges,  by  which  Hodges 
sold  to  him  from  the  aforesaid  lands  "$250 
worth  of  timber  at  the  rate  of  $2.50  per 
thousand  feet  lumber  measure  for  all  kinds 
except  white  oak  and  rock  oak,  which  is  to 
be  at  the  rate  of  $4  per  thousand  feet  lum- 
ber measure.  For  cash  on  [310]  the  com- 
plete execution  of  this  agreement,  endorsed 
by  the  mortgagee.  .  .  .  This  sale  includea 
the  right  of  ingress  and  egress  and  to  make 
roads  .with  as  little  injury  to  the  lands  and 
woods  as  possible,  and  not  to  injure  or  in- 
terfere with  the  crops  except  so  far  as  to 
get  the  timber  and  lumber  to  the  mill  and 
to  the  shore  on  the  river  for  shipping  same. 
With  the  further  right  at  the  end  of  this 
contract  to  remove  any  building  or  machin- 
ery that  may  have  been  used  for  the  purpose 
of  manufacturing  said  lumber." 

The  mortgagee  of  said  lands,  through  his 
attorney,  assented  to  the  provisions  of  the 
contract,  and  agreed  that  the  money  for  said 
timber  should  be  paid  to  Mr.  Hodges  under 
the  contract. 

Mr.  Hodges  further  stated  in  his  testimony 
that  he  was  told  by  Mr.  Robinson,  after  the 
execution  of  the  contract  with  the  defendant 
company,  that  said  company  was  to  pay  all 
expenses  in  the  sawing  and  cutting  of  said 
timber,  "and  what  was  over  after  allowing 
him  personally  ten  dollars  per  week,  they 
kept  that  to  pay  notes  or  whatever  was  due 
coming  on  the  engine"  that  Robinson  had 
bought  from  A.  Faulkner  Company  of  York, 
Penna.,  who  were  represented  in  Baltimore 
by  the  defendant  company,  and  the  purchase 
price  of  which  he  had  not  fully  paid. 

It  was  also  stated  by  Mr.  Hodges  in  his 
testimony  that  he  was  asked  by  Mr.  Roup, 
after  the  execution  of  the  contract  with  the 
Baltimore  Engine  Company,  to  "see  that  the 
teams  had  grain,"  which  he  did,  and,  as  di- 
rected by  Mr.  Roup,  the  bills  therefor  were 
submitted  to  Mr.  Robinson  for  his  0.  K.,  and 
when  approved  by  him  these  bills  were  sent 
to  the  Baltimore  Engine  Company  and  were 
paid  by  it.  That  it  was  not  until  about  ten 
days  after  the  fire  that  he  was  notified  that 
the  Baltimore  Engine  Company  had  ceased  to 


operate  the  mill  and  to  assume  the  aforesaid 
liabilities,  at  which  time  Mr.  Robinson  came 
to  him  and  said  that  the  Baltimore  Engine 
Company  "has  declined  now  to  go  any  fur- 
ther in  the  matter,  and  I  will  cut  and  pay 
you  as  I  cut  it,  or  give  you  [31 1j  an  order 
before  I  ship  it,"  and  this  he  did  for  a  while 
thereafter. 

In  the  record  are  found  two  letters  from 
Roup,  treasurer  of  the  defendant  company,  to 
Hodges,  one  dated  May  8,  1013,  six  days 
after  the  fire,  and  the  other  dated  June  20, 
1914,  about  six  teonths  aft^  the  intftitution 
of  this  suit.  Enclosed  with  the  first  of  these 
letters  was  a  statement  showing  that  to 
May  1,  1913,  there  had  been  shipped  or  de- 
livered during  the  months  of  February,  March 
and  April,  under  the  aforesaid  contract  be- 
tween it  and  Hodges,  lumber  amounting  only 
to  $200.88  at  the  prices  to  be  paid  therefor 
by  the  defendant  company  to  Hodges,  which 
bad  been  credited  upon  the  amount  ($250) 
advanced  to  him,  leaving  owing  thereon  the 
sum  of  $49.12.  If  at  such  time  he  had  sawed 
the  requisite  quantity  of  timber  to  repay  him 
for  the  money  so  advanced  and  had  ceased 
sawing  under  the  contract,  no  mention  of  this 
fact  is  made  in  the  letter.  The  letter  of 
June  20th  also  contained  a  statement  showing 
other  deliveries  of  lumber,  two  of  which  were 
on  May  3,  1913,  and  the  others  on  days  prior 
to  the  last  delivery  in  the  preceding  state- 
ment, but  not  included  therein.  By  this 
statement  it  is  shown  that  the  entire  sum 
of  $250  bad  at  such  time  been  paid  by  cred- 
its of  lumber  as  aforesaid,  and  that  there 
was  in  the  hands  of  the  company,  after  al- 
lowing such  credits,  the  sum  of  $5.75  belong- 
ing to  Mrs.  Hodges  for  timber  cut  and  sold 
from  the  aforesaid  lands,  for  which  amount 
a  check  was  sent  to  Mr.  Hodges,  dated  June 
22,  1914.  The  letter  of  June  20,  1914,  was 
brief,  merely  stating:  "We  enclose  you  state- 
ment of  deliveries  of  lumber  of  which  we 
have  just  received  a  copy  from  attorneys." 

This  evidence  was,  we  think,  legally  suffi- 
cient to  go  to  the  jury  as  tending  to  show 
that  at  the  time  of  the  fire,  which  resulted 
in  the  injury  complained  of,  the  defendant 
company  was  operating  said  engine  and  mill. 

As  to  how  the  fire  originated  and  the  al- 
leged negligence  in  the  operation  of  the  en- 
gine, we  have  the  evidence  of  Hodges  in 
which  he  states  that  the  smokestack  of  the 
engine  had  no  [312]  cover  on  it;  that  he  was 
present  at  the  mill  on  many  occasions  wheo 
it  was  running,  and  at  such  times  had  seen 
many  sparks  emitted  from  the  smokestack 
of  the  engine,  and  at  times  had  seen  fires 
around  about  the  mill  that  were  caused  hT 
such  flying  sparks,  and  he  had  called  Mr. 
Robinson's  attenticm  to  it,  and  Robinson  had 
said  in  reply  thereto:  "If  you  put  any- 
thing on  the  smokestack  the  engine  would 
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not  draw  or  would  not  gather  steam."  That 
on  one  occasion,  a  very  windy  day,  after  the 
woods  back  of  his  house  had  caught  fire  from 
sparks  from  the  engine,  as  he  stated,  and 
after  such  fire  was  extinguished  with  much 
difficulty,  he  gave  to  Mr.  White,  the  repre- 
sentative of  the  defendant  company,  who  was 
at  the  time  upon  the  premises,  a  communica- 
tion to  Mr.  Roup,  to  be  delivered  to  him,  in 
which  he  complained  of  the  manner  in  which 
the  engine  was  operated  in  respect  to  the 
emission  -  of  sparks  from  the  smokestack. 
In  this  letter  to  Mr.  Roup  he  asked  him  "to 
see  that  there  was  some  precaution  taken 
against  fires;"  that  "he  would  rather  he 
would  stop  sawing  than  be  in  dread  of  burn- 
ing out  all  the  timber."  He  also  stated  that 
he  suggested  to  Mr.  Robinson,  who  with  Mr. 
White  was  superintending  the  removal  of  the 
mill,  that  when  they  had  located  it,  that 
they  clean  away  a  large  place  around  and 
about  it,  and  "fire  the  woods  back  against 
the  wind  so  as  to  avoid  any  trouble  after- 
wards from  fire  in  the  surrounding  woods," 
and  offered  to  let  him  have  the  use  of  his 
men  to  help  in  doing  so.  He  was,  however, 
not  notified  when  the  mill  was  located,  and 
his  suggestion  was  only  partially  carried 
out;  the  woods  on  the  side  of  the  mill  where 
the  fire  afterwards  occurred  was  not  so 
burned. 

The  mill  was  located,  as  described  in  the 
testimony  of  Mr.  Hodges  and  John  Jennings, 
in  the  wide  part  of  a  gully  or  "draw,"  with 
a  road  from  it  leading  up  the  gully  to  the 
bill.  The  engine  was  located  very  near  to 
"a  sharp  bank  which  came  right  down  to  the 
engine."  This  embankment  would  prevent 
them  from  seeing  a  fire  on  the  top  of  the  hill 
or  on  the  slope  beyond,  although  only  a  short 
distance  away.  Mr.  Hodges,  who  assisted  in 
putting  out  the  fire,  went  upon  [313]  the 
lands  again  on  the  following  day  and  ex- 
amined where  the  fire  had  burned,  and  he 
was  asked:  "Well,  what  had  been  burned 
where  the  fire  started;  could  you  see?  Ans. 
Well,  I  could  see  it  had  burned,  well,  I  sup- 
pose, within  fifty  feet  of  the  mill." 

A  number  of  witnesses,  offered  by  the  plain- 
tiff, testified  that, many  sparks  were  emitted 
from  the  engine  when  in  operation  and  at 
times  fires  caught  from  such  sparks.  On  one 
occasion  a  pile  of  slabs  near  the  mill  was 
destroyed  by  fire,  caused  by  sparks  from  the 
smokestack  of  the  engine. 

Jennings,  the  sawyer,  said  that  at  times 
while  at  work  around  and -about  the  engine 
sparks  from  the  stack  fell  upon  his  hands, 
head  and  back  and  burned  him,  and  at  other 
times  they  caused  fires  in  the  woods,  as  he 
supposed,  although  he  never  directly  saw  a 
spark  from  the  engine  when  it  fell  causing 
the  fire.  Tliat  he  first  saw  the  smoke  from 
the  fire  resulting  in  the  injury  complained 
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of  before  dinner;  "it  was  then  on  the  hill 
about  a  hundred  yards  or  maybe  one  hun- 
dred and  fifty  yards,  somewhere  along  there, 
from  the  engine."  When  he  returned  from 
home  after  dinner  the  fire  was  "on  the  rage" 
and  was  about  twice  the  distance  from  the 
engine  that  it  was  when  he  first  saw  it.  The 
wind  was  blowing  in  from  the  direction  of 
the  engine,  and  was  ''blowing  a  pretty  good 
gale."  The  witness  stated  that  upon  his  re- 
turn to  the  mill  the  whistle  was  blown  to  call 
the  men  to  fight  the  fire,  and  they  at  once 
went  to  the  fire.  He  was  then  asked  to  state 
'the  nearest  place  where  it  had  burned  to  the 
mill.  The  fire  may  have  been  out  at  that 
place,  but  I  mean  the  first  burned  spot  to 
the  mill?  Ans.  I  could  not  say.  Ques. 
About  how  far;  as  far  as  from  here  to  across 
the  street  there?  Ans.  I  couldn't  say  ex- 
actly because  I  don't  know  exactly.  Ques. 
As  far  as  from  here  to  the  store  across  the 
street?  Ans.  Yes.  Ques.  About  that  dis- 
tance?   Ans.    Yes." 

Benjamin  Hatch,'  who  never  saw  the  smoke 
from  the  fire  until  after  dinner,  stated  that 
at  that  time  the  fire  "was  by  the  shanty 
where  the  sawyer  stayed,"  which  was  about 
one  [314]  hundred  and  fifty  yards  from  the 
engine.  He,  too,  had  been  burned  by  sparks 
from  the  engine.  And  James  Woods,  another 
witness,  testified  that  Jennings  called  his  at- 
tention to  the  smoke  in  the  woods  before 
dinner,  but  he  did  not  go  to  the  place  of  the 
fire  until  after  dinner,  and  at  that  time  it 
was  about  one  hundred  and  fifty  yards  from 
the  engine. 

Mr.  Robinson,  who  was  offered  as  a  witness 
by  the  defendant,  upon  cross-examination  was 
asked  where  the  fire  started.  He  answered: 
"I  do  not  know;  she  was  going  pretty  lively 
when  I  seen  her.  Ques.  How  far  did  it 
start,  as  far  as  you  know,  from  your  engine? 
Ans.  I  never  saw  where  it  started."  "VVTien 
he  first  saw  it,  which  was  after  dinner,  it 
was  about  one  hundred  and  fifty  yards  from 
the  engine.  He  never  went  back  to  see  where 
it  started.  When  asked  how  many  times  the 
woods  caught  fire  from  sparks  from  the  en- 
gine before  the  fire  of  May  2nd,  he  answered, 
saying:  "It  didn't  catch  any  at  all,  except 
it  would  drop  a  small  fire  and  the  men  would 
put  it  out.  It  happened  every  day,  but  it 
didn't  amount  to  anything." 

This  evidence,  in  our  opinion,  was  legally 
sufficient  to  go  to  the  jury  as  tending  to 
show  that  the  fire  originated  from  a  spark 
from  the  smokestack  of  the  engine,  and  that 
the  engine  was  at  such  time  negli<?ently  oper- 
ated. We  have  stated  our  conclusion  without 
commenting  upon  the  force  or  weight  of  the 
evidence,  because  of  the  fact  that  the  judg- 
ment of  the  lower  Court  will  be  reversed  and 
a  new  trial  awarded,  and  we  wish  it  under- 
stood that  we  are  deciding  only  that  such 
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evidence  has  sufficient  probative  force  tending 
to  prove  the  issues  to  warrant  its  submission 
to  tlie  jury  for  their  consideration  in  deter- 
mining such  issues.  The  weight  of  such  evi- 
dence is  a  question  solely  for  the  jury. 

As  we  have  so  often  said:  "A  prayer  seek- 
ing to  take  a  case  from  the  jury  for  a  want 
of  legally  sufficient  evidence  will  not  be 
granted  if  there  is  any  evidence,  however 
slight,  legally  sufficient  as  tending  to  prove 
it — that  is  to  say,  •  competent,  pertinent,  and 
coming  from  a  legal  source — but  the  weight 
and  value  of  such  evidence  will  be  left  to 
the  jury;"  [315]  Poe's  Practice,  page  317, 
section  295;  Moyer  v.  Justis,  112  Md.  220, 
76  Atl.  496;  McElderry  v.  Flannagan,  1  Har. 
&  G.  (Md. )  308;  Leopard  v.  Chesapeake,  etc. 
Canal  Co.  1  Gill  (Md.)  222;  Jones  v.  Jones, 
45  Md.  144;  Mallette  v.  British- American 
Assur.  Co.  91  Md.  481,  46  Atl.  1005;  Balti- 
more City  Taxicab  Co.  v.  Emanuel,  125  Md. 
246,  93  Atl.  807. 

What  constitutes  ordinary  care  and  pru- 
dence in  cases  of  this  character  depends  upon 
the  circumstances  of  the  particular  case.  The 
greater  the  danger  of  communicating  fire  to 
the  property  of  others,  the  more  precautions 
and  the  greater  vigilance  will  be  necessary 
in  order  to  measure  up  to  the  requirements 
of  ordinary  care;  29  Cyc.  462. 

It  was  said  in  Martin  v.  McCrary,  115 
Tenn.  316,  89  S.  W.  324,  1  L.R.A.(N.S.)  530: 
"The  degree  of  care  required  by  one  thresh- 
ing wheat  with  a  steam  thresher,  in  respect 
of  setting  fires,  is  the  same  as  that  devolved 
upon  railway  companies  in  the  use  of  their 
engines.  That  rule,  as  laid  down  in  Louis- 
ville, etc.  R.  Co.  v.  Fort,  112  Tenn.  432,  80 
S.  W.  429,  is  that  'care  commensurate  with 
the  risk  or  hazard  must  be  used.'  In  the 
same  opinion  the  degree  of  care  required  is 
thus  characterized:  'A  degree  of  care  and 
prudence  commensurate  with  the  danger  to 
which  the  property  is  exposed  by  them  in 
the  lawful  conduct  of  their  business.'  .  .  . 
Again  it  is  said:  'As  the  danger  necessarily 
attending  the  use  of  fire  in  locomotives  is 
far  greater  in  some  places  and  upon  some 
occasions  than  others,  what  is  reasonable  care 
in  their  equipment  and  management  must  all 
depend  upon  the  facts  and  circumstances  of 
each  case.  What  would  be  ordinary  care  in 
the  operation  of  them  in  the  country,  or  in 
a  wet  season,  might  be  gross  negligence  in  a 
town  or  city,  or  in  a  drouth,  where  and  when 
the  danger  of  communicating  the  fire  is,  in 
the  very  nature  of  things,  much  greater.* " 

Applying  these  principles  to  the  present 
case,  there  can  be  no  doubt  in  our  minds 
that  the  evidence  as  stated  above  tends  to 
show  negligence  in  the  operation  of  the  mill, 
and,  as  we  have  said,  should  have  been  sub- 
mitted to  the  jury  for  their  consideration. 

[316]  The  plaintifT  asked  for  three  instruc- 
tions.   As  the  aforesaid  second  prayer  of  the 


defendant,  directing  a  verdict  for  the  defend- 
ant, was  granted,  the  said  prayers  of  the 
plaintiff  were  rejected.  These  prayers,  how- 
ever, we  think  should  not  have  been  granted 
in  the  form  presented^  even  though  the  Court 
had  rejected  the  second  prayer  of  the  de- 
fendant. 

In  the  first  of  these  prayers,  the  chief  ob- 
jection would  seem  to  be  that  the  jury  was 
not  required  to  find  that  the  fire  was  caused 
by  sparks  escaping  from  the  smokestack  of 
the  engine,  as  alleged  in  the  declaration,  but 
that  said  "engine  was  the  occasion  of  the 
fire."  This,  we  think,  was  too  uncertain  and 
indefinite  in  its  meaning.  As  we  have  said, 
whether  there  is  or  is  nut  negligence  in  cases 
like  the  one  before  us,  where  spark  arresters 
or  other  preventitivcs  against  emission  of 
sparks  are  not  used,  is  dependent  upon  the 
facts  and  circumstances  of  each  case:  and  in 
granting  instructions  in  such  cases  this  fact 
should  be  borne  in  mind  and  the  prayer  so 
framed  as  to  make  the  negligence  dependent 
upon  such  facts  and  circumstances. 

The  second  of  these  prayers  is  upon  the 
tlieory  that  the  contract  between  Hodges  and 
Robinson  was  taken  over  by  the  defendant 
company.  The  record  shows  no  assignment 
of  this  contract  and  there  is  not,  in  our  opin- 
ion, any  legally  sufficient  evidence  to  support 
this  theory.  The  contract  with  Robinson,  as 
well  as  the  contract  with  the  defendant  com- 
pany, is  in  writing.  Robinson,  in  his  con- 
tract, bought  and  agreed  to  saw  and  cut  all 
the  timber  upon  the  land  named  in  the  con- 
tract within  the  time  therein  named,  with  a 
forfeit  upon  his  failure  to  do  so.  The  con- 
tract with  the  defendant  company  was  onlr 
for  the  sale  of  $250  worth  of  timber  to  be 
cut  from  the  aforesaid  lands,  with  no  limi- 
tations as  to  time,  at  the  same  consideration 
per  thousand  feet,  it  is  true;  but  there  was 
no  obligation  upon  it,  as  upon  Robinson,  to 
cut  all  of  said  timber;  its  contract  was  at 
an  end  when  $250  worth  of  timber  was  cut 
removed  and  paid  for;  this  wa«  not  true  of 
the  Robinson  contract.  From  the  evidence  in 
the  record,  including  that  of  Robinson,  it  U 
a  fair  inference  [317]  that  Robinson  not  only 
knew  of,  but  assented  to  the  sale  of  $250 
worth  of  timber  to  the  defendant  company, 
which  it  seems  was  included  within  the  tim- 
ber bought  by  him  under  his  contract.  Tlie 
evidence  that  we  have  said  should  have  been 
submitted  to  the  jury  tending  to  show  that 
at  the  time  of  the  fire  the  engine  and  mill 
was  operated  by  the  defendant  company,  was 
not  because  the  defendant  company  had  taken 
over  the  contract  of  Robinson,  but  that  it  was 
operating  the  mill  under  or  as  a  result  of 
its  own  contract. 

It  is  upon  this  theory  that  the  third  prayer 
was  offered.  But  this  prayer,  in  addition  to 
the  other  objections  that  might  be  urged 
against  it,  is  defective,  we  think,  because  it 
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does  not  with  sufficient  directness  and  defi- 
niteness  require  the  jury  to  find  that  at  the 
time  of  the  fire  the  engine  was  operated  and 
managed  by  the  defendant  company.  It  may 
in  a  sense  have  been  used  for  the  benefit  of 
the  company,  and  yet  there  might  not  have 
attached  to  the  defendant  the  liability  sought 
to  be  imposed  upon  it.  Moreover,  the  find- 
ing of  negligence  on  the  part  of  the  defendant 
was  dependent  upon  all  the  testimony,  both 
plaintiff's  and  defendant's,  under  all  the  facts 
and  circumstances  of  the  case. 

As  to  the  remaining  exception,  the  one 
upon  the  admibsion  of  testimony,  it  was 
clearly  the  right  of  the  defendant  to  show, 
if  it  could,  in  the  absence  of  any  direct  evi- 
dence, such  as  that  of  an  eye-witness,  that 
the  fire  complained  of  originated  from  sparks 
from  the  engine,  facts  and  circumstances 
from  which  it  might  reasonably  be  inferred 
that  the  fire  originated  from  other  causes. 
But  we  think  the  question  here  asked  in  re- 
lation to  the  condition  of  a  mill  a  mile  away 
was  inadmissible  even  for  such  purpose. 

For  error  in  granting  defendant's  second 
prayer,  the  judgment  of  the  Court  below  will 
be  reversed  and  a  new  trial  awarded. 

Judgment  reversed  and  a  new  trial  award- 
ed, appellee  to  pay  the  costs. 

iroTS. 

LiabilitT  for  Fire  Caused  by  Station- 
Emgiiiet  Fumaee,  or  the  I«ike. 


Basis  of  Liability,  771. 
Proof  of  Liability,  772. 
Liability  in  Particular  Cases: 

Defective  Construction,  773. 

Dangerous  Location,  774. 

Inadequate  Appliances,  774. 

Negligent  Operation,  775. 


Basis  of  Liability. 

The  operation  of  a  stationary  engine 
furnace,  or  the  like,  although  it  increases  the 
fire  risk  to  the  surrounding  property,  is  not 
a  nuisance;  and  the  operator  is  not  liable 
for  fire  arising  therefrom  in  spite  of  the 
exercise  of  due  care  by  him.  Planters'  Ware- 
house, etc.  Co.  V.  Taylor,  64  Ark.  307,  42  S. 
W.  279;  Holman  v.  Boston  I^nd,  etc.  Co.  20 
Colo.  7,  36  Pac.  797 ;  American  loe  Co.  v. 
South  Gardiner  Lumber  Co.  107  Me.  494, 
79  Atl.  6,  32  L.R.A.(N.S.)  1003;  Owens  v. 
Burgess,  11  Manitoba  75.  See  also  Brewer 
V.  Humble,  26  N.  Bruns.  495.  "Doubtless, 
one  who  employs  the  element  of  fire  for 
manufacturing  or  mechanical  or  propelling 
purposoH,  or  who  employs  it  for  any  purpose 
under  circumstances  which  render  it  especial- 
ly dangerous  to  others,  is  held  to  the  exercise 


of  more  care  and  caution  than,  is  one  who 
employs  the  same  element  for  a  less  danger- 
ous purpose.  Yet  the  degree  of  care  is  Uie 
same,  for  in  either  case  reasonable  care,  or, 
what  is  the  same  thing,  ordinary  care,  only, 
is  required."  Day  v.  H.  C.  Akeley  Lumber 
Co.  54  Minn.  522,  56  N.  W.  243,  23  L.R.A. 
513.  In  Planters*  Warehouse,  etc.  Co.  v. 
Taylor,  supra,  the  trial  judge  charged  the 
jury  that  if  "it  was  impossible  for  the  com- 
press company  to  prevent  the  emission  of 
sparks  from  its  smokestack,  which  endangered 
adjacent  property,  after  it  had  exhausted 
all  known  appliances  to  prevent  the  escape 
of  sparks,  then  it  was  negligence  to  continue 
the  operation  of  such  property  in  such  a 
place."  But  the  appellate  court  said:  "You 
can  hardly  build  an  additional  house  or 
chimney  in  a  town  or  city,  where  the  houses 
are  constructed  of  wood  with  shingle  roofs, 
without  increasing  to  some  extent  the 
danger  from  fire  to  the  surrounding  houses. 
But  this  increased  danger  does  not  make  it 
unlawful  for  the  owner  of  vacant  lots  to 
build  houses  upon  them,  nor  is  such  owner 
liable  for  damages  caused  by  sparks  to  adja- 
cent property,  unless  it  appears  that  he 
could  have  avoided  the  injury  by  the  use  of  a 
proper  degree  of  care  and  precaution.  We 
therefore  conclude  that  this  instruction  was 
erroneous  and  prejudicial  to  appellant." 

In  Lawton  v.  Giles,  90  N.  C.  374,  it 
appeared  that  the  jury  had  been  instructed  as 
follows:  "If  the  mill  could  not  be  operated 
without  this  emission  of  sparks  likely  to 
ignite,  they  (the  defendants)  had  no  right  to 
operate  at  all."  The  appellate  court  said: 
"Considered  by  itself  and  as  a  separate  prop- 
osition, the  language  would  convey  a  mean- 
ing to  which  we  are  not  ready  to  assent,  that 
is,  as  a  denial  of  the  right  to  put  up  and  run 
a  mill  driven  by  steam,  unless  absolute  safety 
against  fire  could  be  secured.  But  this  is 
the  concluding  part  of  a  single  instruction, 
and  must  be  interpreted  in  connection  with 
what  precedes  and  qualifies  its  import.  Tlie 
charge  in  substance  is,  that  if  the  mill  in  the 
midst  of  a  city  frequently  sent  out  sparks 
which,  carried  by  the  wind,  fell  on  neighbor- 
ing property  in  condition  to  be  readily  set  on 
fire,  it  was  negligent  to  run  the  mill  without 
curing  the  defect  which  allowed  them  to 
escape,  and  if  the  defect  was  irremediable  and 
the  combustible  material  must  necessarily 
pass  out  and  fall  on  buildings  likely  to  be 
thus  ignited,  then  the  mill  should  not  be  run 
at  all,  that  is,  not  run  without  the  owners  in- 
curring the  responsibility  for  consequences 
when  a  fire  did  occur.  Thus  under.stood,  tlie 
direction  is  not  erroneous,  and  is  the  direct 
result  of  the  principle  imparted  in  the 
maxim  'sic  utere  tuo  ut  alicnum  non  laedas.' " 

A  person  operating  a  stationary  engine, 
furnace,  or  the  like,  is  held  to  the  exercise  of 
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reasonable  and  ordinary  care  and  is  liable 
for  any  damage  from  fire  caused  by  his  negli- 
gence. Sliocldey  v.  McCuIlough,  2  Boyce 
(Del.)  504,  82  Atl.  144;  Collins  v.  Groseclose, 
40  Ind.  414;  Ga-.^'  v.  Vetter,  41  Ind.  22vS,  13 
Am.  Rep.  322;  Carpenter  v.  Laswcll,  63  S. 
VV.  609,  23  Ky.  L.  Rep.  686;  Hauch  v. 
Hernandez,  41  La.  Ann.  91)2,  6  So.  783;  York 
V.  Cleaves,  97  Me.  413,  54  Atl.  915;  American 
Pav.  etc.  Co.  v.  Davis,  127  Md.  477,  90  Atl. 
023;  Hoyt  V.  Jeffers,  30  Mich.  181;  McNally 
V.  Colwell.  91  Mich.  527,  52  N.  W.  70,  30 
Am.  St.  Rep.  494;  Webster  v.  Symes,  109 
Mich.  1,  66  N.  W.  580;  Garrison  v.  Graybill, 
52  Mo.  App.  580;  Teall  v.  Barton,  40  Barb. 
(N.  Y.)  137;  Lawton  v.  Giles,  90  N.  C.  374; 
Lieuallen  v.  Mosgrove,  37  Ore.  446,  61  Pae. 
1022;  Martin  v.  McCrary,  115  Tenn.  316,  89 
S.  \V.  324,  L.R.A.(N.S.)  530;  Rylander  v. 
Laursen,  124  Wis.  2,  102  N.  W.  341 ;  Tiiorn  v. 
James,  14  Manitoba  373;  Carter  v.  Nichol,  4 
Sask.  L.  Rep.  382,  19  West.  L.  R.  736  (of- 
ficer of  Crown  liable  for  breach  of  duty 
imposed  by  law)  ;  Bettger  v.  Turner,  7  Sask. 
L.  Rep.  228,  27  West.  L.  Rep.  625,  16 
Dominion  L.  Rep.  484;  Spfatt  v.  Dial,  15 
West.  L.  Rep.  (Manitoba)  185,  appeal  dia- 
missed  16  West.  L.  Rep.  678;  Butcher  v. 
Stuckey,  26  West.  L.  Rep.  (Alberta)  719,  5 
West.  W.  Rep.  1171,  16  Dominion  L.  Rep. 
839.     And  see  the  reported  case. 

Although  not  negligent  in  allowing  the 
fire  to  escape  from  the  smokestack  and  start 
on  his  own  premises,  a  person  may  be  negli- 
gent in  allowing  the  fire  to  spread  to  other 
property.  Rylander  v.  Laursen,  124  Wis.  2, 
102  N.  W.  341. 

Althou«li  it  appears  that  an  engine  was 
operated  without  a  license  and  was  therefore 
a  nuisance  by  statute,  the  plaintiff  in  order 
to  recover  must  show  that  the  engine  was  in 
fact  a  nuisance  to  him  or  that  the  defendant 
was  guilty  of  negligence.  Burbank  v.  Bethel 
Steam  Mill  Co.  75  Me.  373,  46  Am.  Rep.  400. 

Tlie  rule  has  been  announced  that  "the 
degree  of  care  required  by  one  threshing 
wheat  with  a  steam  thresher,  in  respect  of 
setting  fires,  is  the  same  as  that  devolved 
upon  railway  companies  in  the  use  of  their 
engines.*'  Martin  v.  McCrary,  115  Tenn.  316, 
89  S.  W.  324,  1  L.R.A.(N.S.)  530.  Compare 
Collins  V.  George,  102  Va.  509,  46  S.  E.  684 
(methods  of  exercise  of  care  differ). 

Contributory  negligence  on  the  part  of  the 
person  sustaining  loss  may  bar  recovery. 
Gillingham  v.  Christen,  55  111.  App.  17; 
Dennis  v.  Harris,  64  Ilun  637,  19  N.  Y.  S. 
524,  46  N.  Y.  St.  Rep.  525;  Martin  v.  Bishop, 
59  Wis.  417,  18  X.  W.  337  (where  facts  were 
undi^^puted,  new  trial  granted  because  of 
erroneous  finding  that  plaintiff  was  not 
negligent)  :  Le<j:ro  v.  Carley,  159  Wis.  534, 
150  N.  W.  985  (question  for  jury).  In  each 
of  the  following  cases  it  was  held  that  there 


was  no  contributory  negligence:  Holman  ▼. 
Boston  Land,  etc.  Co.  20  Colo.  7,  36  Pac. 
797;  Garrison  v.  Graybill,  52  Mo.  App.  580; 
Thorn  v.  James,  14  Manitoba  373;  Spratt  v. 
Dial,  15  West.  L.  Rep.  (Manitoba)  185, 
appeal  dismissed  16  West.  L.  Rep.  678. 

rroof  of  LiabilUy. 

Liability  for  fire  started  by  a  stationary 
engine   or    the    like    may   be   established    by 
circumstantial    evidence,    and    a    verdict    in 
favor  of  the  plaintiflf  will  not  be  in terf erred 
with  if  the  evidence  is  sufficient  to  support 
the    conclusion   of   negligence.      John    Moiiat 
Lumber  Co.  v.  Wilmore,  15  Colo.  136,  25  Par. 
556;  Hoyt  v.  Jefl^ers,  30  Mich.  181;  Briggs  v 
New   York   Cent.   etc.   R.   Co.   72   N.   Y.   28 
"Although    *no    eyewitness    saw    the    sparks 
that  started   the  conflagration,  it   is  in  evi- 
dence  that    sparks   and    burning   coals    were 
frequently   emitted   from  the  mill   and  that 
they  were  so  emitted  on  the  day  of  the  fire; 
that  the  wind  was  blowing  so  as  to  carry  the 
sparks  in  the  direction  of  the  house,  and  that 
fires  in  and  about  the  house  had  frequently 
been  started  in  this  manner;  that  there  was 
no  fire  in  the  house  at  the  time,  and  no  other 
known  source  from  which  the  fire  could  have 
originated.      From    the    very   nature   of   the 
case,  resort  to  presumptive  evidence  became 
necessary.      The    most    important    rights   of 
property   and   the   gravest    criminal   charges 
are  being  constantly  determined   upon  such 
evidence,  and  we  see  no  reason  why  this  cswe 
should  be  made  an  exception.    In  our  opinion, 
the  facts  and  circum.stances  detailed  by  the 
witnesses  upon   the  stand  justified  the  con- 
clusion reached  by  the  trial  court  that  the 
fire  causing  the  damage  was  started  by  sparlcs 
from  the  mill."    John  Mouat  Lumber  Co.  v. 
Wilmore,  15  Colo.  136,  26  Pac.  556. 

In  cases  on  the  point  now  under  consider- 
ation the  well-known  rule  is  applicable  that 
the  question  of  negligence  is  one  of  mingled 
law  and  fact,  and  the  fact  of  care  or  want  of 
care  is  to  be  found  by  the  jury.  Holman  v. 
Boston  Land,  etc.  Co.  20  Colo.  7,  36  Pac.  797; 
Gillingham  v.  Christen,  55  111.  App,  17;  Col- 
lins v.  Groseclose,  40  Ind.  414;  Gagg  v.  Vetter, 
41  Ind.  228,  13  Am.  Rep.  322;  Carpenter?. 
Laswell,  63  S.  W.  609,  23  Ky.  L.  Rep.  686; 
American  Pav.  etc.  Co.  v.  Davis,  127  Md.  477, 
96  Atl.  623;  Lieuallen  v.  Mosgrove,  37  Ore. 
446,  61  Pac.  1022;  Martin  v.  McCrary,  115 
Tenn.  316,  89  S.  W.  324,  1  L.R.A.(N.S.)  530: 
Collins  V.  CTCorge,  102  Va.  509,  46  S.  E.  684; 
Peers  v.  Elliott,  21  Can.  Sup.  Ct.  19.  See  also 
Dodd  V.  Reed,  81  Ark.  13,  98  S.  W.  703.  And 
see  the  reported  case.  In  Gagg  v.  Vetter,  su- 
pra, the  court  said:  *'Upon  the  ground,  name- 
ly, the  negligent  and  improper  construction  of 
the  furnace  and  chimney,  appellant*s  counsel 
concede  that  there  was  evidence  upon  which 
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the  verdict  might  rest,  but  they  claim  that 
the  weight  of  the  evidence  is  the  other  way. 
They  attempt  to  take  this  case  out  of  the 
rule  of  this  court  against  determining 
questions  of  the  weight  of  evidence,  by  the 
B^^gr^t^^^oi^  that  the  question  is  'dependent  for 
its  solution  upon  philosophical  principles  and 
mechanical  skill  and  judgment.'  This  may 
be  true  to  an  extent,  but  these  principles  and 
that  skill  and  judgment  are  the  subject  of 
evidence,  and  this  court  is  as  much  bound  to 
respect  the  conclusions  of  a  jury  in  this  class 
of   cases  as  in  any  other." 

Where  the  proof  is  not  sufficient  to  war- 
rant the  presumption  that  the  lire  was  start- 
ed by  the  defendant,  the  verdict  of  the  jury 
is  not  binding  on  the  appellate  court.  Pueblo 
Light,  etc.  Co.  v.  McGinlcy,  5  Colo.  App.  238, 
38  Pac.  425.  Where  the  tinding  of  the  jury 
against  the  defendant  is  manifestly  contrary 
to  the  weight  of  the  evidence,  a  new  trial 
will  be  granted.  American  Ice  Co.  v.  South 
Gardiner  Lumber  Co.  107  Me.  494,  79  Atl.  6, 
32  L.R.A.(N.S.)  1003.  And  where  the  evi- 
dence is  overwhelmingly  in  favor  of  the  plain- 
tiff, a  verdict  for  the  defendant  will  be  set 
aside  and  a  new  trial  granted  by  the  appellate 
court.  York  v.  Cleaves,  97  Me.  413,  54  Atl. 
915. 

The  general  rule  should  be  borne  in  mind 
that  negligence  is  never  presumed  but  must 
be  proved.  Shockley  v.  McCullough,  2  Boyce 
(Del.)  604,  82  Atl.  144;  Day  v.  H.  C.  Akeley 
Lumber  Co.  64  Minn.  522,  66  N.  W.  243,  23 
L.H.A.  513.  The  mere  fact  that  a  fire  is 
caused  by  a  spark  or  cinder  from  the  defend- 
ant's stack  is  not  sufficient  to  render  the 
defendant  liable.  Tlie  question  is  then 
presented  whether  the  defendant  is  negligent 
in  allowing  such  spark  or  cinder  to  start 
the  fire.  American  Ice  Co.  v.  South  Gardiner 
Lumber  Co.  107  Me.  494,  79  Atl.  6,  32 
L.R.A.(N.S.)  1003.  The  doctrine  of  res 
ipsa  loquitur  does  not  apply  so  as  to  fix 
liability  on  the  owner  of  a  furnace  in  the 
absence  of  proof  of  negligence.  Loeber  v. 
Roberts,  60  Super.  Ct.  202,  17  N.  Y.  S.  378. 

But  it  has  been  held  that  on  proof  that  a 
fire  was  started  by  sparks  from  the  defend- 
ant's engine,  a  presumption  of  negligence 
arises,  and  the  burden  is  on  the  defendant  to 
prove  that  he  exercised  due  care.  Lawton  v. 
Giles,  90  N.  C.  374;  Martin  v.  McCrarv,  115 
Tenn.  316,  89  S.  W.  324,  1  L.U.A.(N.S.) 
530. 

Liability  in  Particular  Cases* 

Defective  Construction. 

While  the  law  does  not  require  absolute 
scientific  perfection  in  the  construction  of 
furnaces,  chimneys,  and  flues,  it  does  re- 
quire the  exercise  of  a  high  degree  of  care 


and  skill  to  ascertain,  as  near  as  may  be,  the 
best  plan  for  the  structures.  It  requires  not 
only  the  employment  of  competent  workmen 
but  the  exercise  of  due  skill  by  the  workmen 
in  the  particular  instance.  Gagg  v.  Vetter, 
41  Ind.  228,  13  Am.  Rep.  322,  wherein  it  was 
said :  '*In  our  opinion,  it  would  be  a  very  un- 
safe and  dangerous  rule  to  hold  that  a  builder 
might  adopt  any  well-supported  theory  as  to 
the  proper  and  best  plan  and  mode  of  con- 
structing large  and  difficult  structures,  and 
that  if  he  employed  workmen  of  skill  and 
experience,  he  could  not  be  charged  witli  care- 
lessness or  negligence,  if  such  plan  should 
prove  defective  and  such  work  should  be  un- 
skilfully performed.  We  know,  from  ex- 
perience and  observation,  that  men  of  skill 
and  experience  entertain  radically  different 
views  upon  questions  of  science  and  skill,  and 
support  their  conflicting  theories  with  in- 
genuity and  plausibility,  even  after  experience 
and  observation  have  demonstrated  their 
falsity  and  fallacy;  and  in  like  manner  we 
know  that  some  workmen  of  undisputed 
reputation  for  experience  and  skill  perform 
their  work  in  a  careless  and  unskilful  man- 


ner. 


f» 


In  Fowle  v.  Atlantic  Coast  Line  R.  Co. 
147  N.  C.  491,  61  S.  E.  262,  it  was  held  that 
the  defendant  was  entitled  to  the  following 
instruction:  "If  you  find  that  the  flue  in 
question  was  constructed  by  a  competent 
builder  and  of  safe  material  and  in  safe  man- 
ner, and  that  the  defendant  did  not  negligent- 
ly permit  the  same  to  become  defective,  then 
the  court  instructs  you  that  the  maintenance 
of  the  flue  so  constructed  was  not  negligence, 
and  this  would  be  true  even  if  you  should 
further  find  that  the  fire  originated  from  the 
flue."  With  reference  to  that  instruction  the 
court  said:  "It  correctly  states  the  measure 
of  duty  which  the  law  imposes  upon  the 
owners  of  buildings.  Persons  constructing 
and  using  buildings  are  compelled  to  rely 
upon  the  judgment  of  competent  builders,  of 
those  who  by  reason  of  skill  and  experience 
are  fit  and  competent  to  be  consulted  and  in- 
trusted with  the  erection  of  buildings,  with 
arrangement  for  fires  therein,  and  it  may  be 
relied  upon  with  that  degree  of  safety  which 
the  law  requires.  If  the  jury  found  the  con- 
ditions involved  in  the  instruction,  we  think 
that  no  negligence  can  be  attributed  to 
defendjint." 

On  the  question  of  the  sufficiency  of  the 
height  of  a  certain  chimney,  long  use  of  it 
witliout  damage  is  persuasive  of  its  fitness 
ior  safe  use.  American  Ice  Co.  v.  South 
Gardiner  Lumber  Co.  107  Me.  494,  79  Atl.  8, 
32  L.R.A.(X.S.)    1003. 

The  violation  o7  an  ordinance  regulating 
the  construction  of  stove  pipes  ir  not  suf- 
ficient evidence  of  negligence  of  itself  to 
render  the  defendant  liable  notwithstanding 
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that  it  did  not  contribute  to  the  injury;  but 
the  ordinance  is  admissible  in  evidence, 
provided  it  may  be  inferred  that  its  violation 
contributed  to  the  injury.  Briggs  v.  New 
York  Cent,  etc,  R.  Co.  72  N.  Y.  26. 

Dangerous  Location. 

In  Briggs  v.  New  York  Cent.  etc.  R.  Co. 
72  N.  Y.  26,  it  was  said:  "In  view  of  all  the 
circumstances  of  the  case,  the  relative 
positions  of  the  buildings,  the  mode  of  con- 
struction of  the  stove  and  pipe — the  latter 
being  not  more  than  eight  feet  long,  including 
the  thimble,  and  ascending  perpendicularly, 
without  crook  or  elbow,  from  the  top  of  the 
stove  and  unprovided  with  any  spark  arrester 
— we  think  there  was  sufficient  evidence  to 
authorize  the  submission  to  the  jury  of  the 
questiim  whether  it  was  not  negligent  to  use 
a  stove  thus  constructed,  employing  wood  as 
fuel,  in  such  close  proximity  to  a  wooden 
building,  however  good  may  have  been  the 
quality  of  the  wood,  or  however  free  from 
negligence  the  defendant  may  have  been  in 
the  management  of  the  fire." 

Where  the  person  owning  the  surrounding 
property  controls  the  location  of  an  engine 
and  places  it  in  a  dangerous  position,  and 
the  fact  of  its  being  so  placed  proximately 
contributes  to  the  injury,  the  owner  cannot 
recover  from  the  operator  of  the  engine. 
Shockley  v.  MoCullough,  2  Boyce  (Del.)  504, 
82  Atl.  144.  See  also  Dennis  v.  Harris,  64 
Hun  037,  19  N.  Y.  S.  524,  46  N.  Y.  St.  Rep. 
626.  In  Oarrison  v.  Gray  bill,  62  Mo.  App. 
680,  the  same  defense  was  asserted  but  was 
held  not  to  be  sustained  by  the  facts. 

Inadequate  Appliances. 

The  omission  to  make  use  of  appliances 
reasonably  adequate  to  prevent  the  escape  of 
sparks  and  fire  is  negligence.  Webster  v. 
Symes,  109  Mich.  1,  66  N.  W.  580;  Lawton  v. 
Giles,  90  N.  C.  374;  Martin  v.  McCrary,  115 
Tenn.  316,  89  S.  W.  324,  1  L.R.A.(N.S.)  530 
(negligence  in  failing  to  make  daily  in- 
spection of  spark  arrester)  ;  Carter  v.  Nichol, 
4  Sask.  L.  Rep.  382,  19  West.  L.  Rep.  736, 
1  West.  W.  Rep.  392  (statutory  require- 
ments). 

It  has  been  said  that  the  owner  of  a  fur- 
nace or  engine  can  do  no  more  than  to  adopt 
the  most  approved  and  tested  safeguards  used 
in  like  cases.  Day  v.  H.  C.  Akeley  Lumber 
Co.  54  Minn.  522,'  56  N.  W.  243,  23  L.R.A. 
513.  But  it  should  be  remembered  that  the 
question  of  negligence  depends  on  and 
partakes  of  the  surrounding  circumstances 
peculiar  to  each  particular  case.  Hence 
it  has  been  held  that  a  mill  owner  was  not 
excused  from  failure  to  use  a  spark  catcher  by 
a  showing  that  other  mill  owners  did  not  use 
them;  and  that  the  fact  of  non-use  by  others 


was  not  pertinent  to  the  case  unless  it  waa 
shown   that  the  circumstances  were  similar 
and   the  danger  equal.     Hoyt  v.   Jeffers,  30 
Mich.     181,    wherein    it    was    said:       *The 
defendant,   in   adopting  means  to  check  the 
flow  of  sparks,  and  to  avert  the  danger  in 
question,    under    the    circumstances    of    this 
case,   was   bound,   not  only   to   adopt  means 
calculated    to    avert    the    danger,    but    the 
means  which,  in  the  progress  of  science  and 
improvement,  has  been  shown  by  e.xperience 
to  be   the  best;    unless,   indeed,    it   be   some 
invention    so    recently    made    as    not    to    \ye 
generally  known,  or  which  the  defendant,  by 
reasonable  inquiry  for  the  best  means,  might 
not    fairly    be    supposed    to    have    obtained 
knowledge   of — see    Sherman    &    Redfield   on 
Negligence,  pp.  5  and  6,  sec.  7^-or  unless  the 
expense  of  such  particular  invention  should 
be  so  excessive  as  to  render  its  requirement 
practically    unreasonable,    when    a    less    ex- 
pensive   mode    of    protection,    substantially 
guarding  against  the  danger,  might  be  held 
sufficient."     In  Holman  v.  Boston  Land,  etc 
Co.    20   Colo.    7,    36    Pac.    797,   wherein   the 
controversy  concerned  the  absence  of  a  spark 
arrester  as  negligence,  it  was  held  that  a  per- 
son   engaged    in    the    business    of    threshins; 
grain  with  a  steam  thresher  was  not  bound 
to  use  such  machinery  that  by  the  exercise 
of    ordinary    care    absolute    security    could 
be  afforded,  but  he  was  required  to  furnish 
only  reasonable  means  and  efforts  to  supply 
well-constructed  machinery,  of  good  nuiterial 
adapted  to  the  work  in  hand,  combining  the 
greatest  safety  with  practical  use. 

In  Ry lander  v.  Laursen,  124  Wis.  2,  102 
N.  W.  341,  the  court,  referring  to  a  given  in- 
struction, said:  "The  instruction  is  inac- 
curate because  it  gives  as  a  test  the  use  of 
such  appliances  as  are  'commonly  and  usual- 
ly used  by  men  engaged  in  the  same  or 
similar  business,'  whereas  the  true  tost  is  the 
use  of  such  appliances  as  are  ordinarily  used 
by  men  of  ordinary  care  and  prudence,  or 
by  men  generally,  engaged  in  the  same  or 
similar  business  under  the  same  or  similar 
circumstances.  .  .  .  This  court  has  not, 
BO  far  as  we  can  now  ascertain,  approved  an 
instruction  measuring  care  in  the  use  of  ap- 
pliances in  a  dangerous  business  by  the 
usage  of  men  in  a  certain  small  locality,  nor 
can  we  think  that  such  rule  can  be  safely 
adopted.  Neither  do  the  authorities  gener- 
ally so  limit  the  rule.  1  Thompson,  (Jomm. 
onNeg.  sec.  31;  4  id.  sections  3760,  3991, 
3993,  and  cases  cited." 

In  Friederich  v.  Klise,  95  Neb.  244,  145 
N.  W.  353,  it  was  said:  "Immediately  be- 
fore starting  in  to  thresh,  the  operator  of 
the  machine,  after  he  reached  the  stack- 
yard, should  have  examined  the  spark  ar- 
rester for  the  purpose  of  ascertaining  wheth- 
er it  was  in  good  repair." 
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While  the  failure  to  use  a  spark  arrester 
on  a  stationary  engine  is  a  circumstance 
fron;i  which  negligence  may  be  inferred,  it  is 
ordinarily  not  h^ligence  per  se.  Gillingham 
V.  Christen,  56  111.  App.  17;  Collins  v. 
George,  102  Va.  609,  46  S.  E.  684;  Peers 
V  Elliott,  21  Can.  Sup.  Ct.  19.  But  the 
operation  of  an  engine  without  a  spark  ar- 
rester, contrary  to  a  statute,  has  been  held 
to  be  negligence  per  se.  Shockley  v.  McCul- 
lough,  2  Boyce  (Del.)  504,  82  Atl.  144.  Al- 
though the  failure  to  provide  a  spark  ar- 
rester is  in  a  certain  case  negligence  per  se, 
yet  unless  in  that  case  the  failure  is  the 
proximate  cause  of  the  damage  it  does  not 
give  rise  to  liability.  Shockley  v.  McCul- 
lough,  2  Boyce  (Del.)   604,  82  Atl.  144. 

Where  by  reason  of  proximity  there  is  dan- 
ger to  neighboring  property  in  the  escape  of 
sparks,  and  no  appliances  whatever  are  pro- 
vided to  prevent  the  escape  of  sparks,  it  has 
been  held  that  the  failure  to  make  provisions 
of  that  kind  is  negligence  per  se.  Dodd  y. 
Read,  81  Ark.  13,  98  S.  W.  703. 

Evidence  of  repair  of  the  appliances,  made 
after  a  fire,  is  not  admissible.  Day  v.  H.  C. 
Akeley  Lumber  Co.  54  Minn.  622,  56  N.  W. 
243,  23  L.R.A.  513.  In  American  Pav.  etc. 
Co.  V.  Davis,  127  Md.  477,  96  Atl.  623,  it 
was  held  that  the  mere  fact  that  the  defend- 
ant after  a  fire  put  a  wire  hood  or  screen 
over  the  smoke  stack  was  not  admissible  for 
the  purpose  of  establishing  an  admission  of 
liability  by  the  defendant;  but  evidence  of 
the  effect  of  the  screen  was  admissible  as 
aflTecting  the  question  whether  the  defendant 
had  exercised  due  care  at  the  time  of  the 
fire. 

It  has  been  held  that  the  owner  of  a  fur- 
nace likely  to  cause  fire,  where  the  surround- 
ings are  inflammable,  is  bound  to  provide 
adequate  appliances  to  extinguish  fire  after 
it  has  broken  out  on  his  own  premises,  and 
that  he  is  liable  if  by  reason  of  his  failure 
to  make  such  provisions  adjacent  property 
is  destroyed.  McNally  v.  Colwell,  91  Mich. 
527,  52  N.  W.  70,  30  Am.  St.  Rep.  494.  In 
that  case  the  court  adverted  to  the  rule  that 
the  owner  of  a  dwelling  house  accidentally 
burned  is  not  liable  for  the  loss  of  adjacent 
property  merely  because  of  his  failure  to 
keep  on  hand  appliances  for  putting  out  fire 
in  his  own  dwelling,  but  distinguished  be- 
tween fires  in  a  dwelling  house  and  fires  in 
a  mill  or  manufacturing  plant,  saying:  "In 
the  case  of  a  saw-mill,  like  the  one  operated 
by  defendant  in  the  case  before  us,  where  it 
is  reasonably  to  be  anticipated  that  fires 
may  break  out,  ought  there  not  to  be  some 
appliances  to  put  them  out?  It  is  clear  to 
me  that  to  operate  such  a  mill  without  any 
appliances,  or  any  means  at  all,  to  extin- 
guish fires,  would  be  n^ligence  as  a  matter 
of   law.     And    if   means   are   provided   they 


should  be  such  as  an  ordinarily  prudent  man 
would  use,  having  due  regard  to  the  safety 
of  his  own  property  and  that  of  his  neigh- 
bors, and  considering  the  situation  and  sur- 
roundings of  his  mill." 

KfiOLiQENT  Operation. 

The  act  of  starting  a  threshing  machine 
under  peculiarly  dangerous  circumstances  has 
been  regarded  as  negligence.  Martin  v. 
Bishop,  59  Wis.  417,  18  N.  W.  337,  wherein 
it  was  said:  "The  grain  was  burned  in  Au- 
gust. The  undisputed  evidence  is  that  the 
weather  was  hot  and  dry;  there  was  a  very 
high  wind  blowing  from  the  south  at  the 
time,  and  the  engine  was  set  about  sixty-five 
feet  south,  or  perhaps  a  little  suothwest,  of 
the  stacks.  The  fire  caught  in  the  stacks 
within  a  few  seconds — ^not  more  than  a  min- 
ute or  a  minute  and  a  half — after  the  engine 
was  started.  It  seems  to  us  that  the  jury 
were  abundantly  justified  in  finding  that  it 
was  negligence  to  start  the  engine  under  such 
circumstances.  The  best  constructed  engine 
emits  some  fire,  and  to  put  one  in  operation 
when  standing  within  four  rods  of  half  a 
dozen  stacks  of  grain,  and  on  the  windward 
side  thereof,  on  a  hot,  dry  day,  when  the 
wind  was  blowing  a  gale,  and  when  any  fire 
emitted  from  it  would  almost  inevitably  be 
carried  into  the  stacks  or  loose  straw  about 
them,  is,  it  seems  to  us,  not  only  a  want  of 
ordinary  care,  but  very  gross  negligence." 
But  in  that  case  it  was  further  held  that 
the  plaintifl'  was  as  clearly  guilty  of  negli- 
gence, in  allowing  the  defendant  to  start  the 
engine,  as  was  the  defendant  in  starting. 

A  person  operating  a  threshing  naachine  is 
negligent  where  he  continues  operating  after 
a  change  in  the  wind  when  an  ordinarily 
prudent  man  would  consider  it  plainly  un- 
safe to  continue  threshing.  Collins  v.  (^rrose- 
close,  40  Ind.  414;  Spratt  v.  Dial,  15  West. 
L.  Rep.  (Manitoba)  185,  appeal  dismissed 
16  West.  L.  Rep.  678.  And  it  is  the  duty 
of  a  mill  owner  to  shut  down  the  mill  during 
a  violent  wind  which  on  account  of  the  dry 
atmosphere  endangers  surrounding  property 
to  an  extent  that  would  lead  an  ordinarily 
prudent  man  to  shut  down  the  mill.  Web- 
ster V.  Symes,  109  Mich.  1,  66  N.  W.  580. 

Where  it  appeared  that  the  operator  of  a 
threshing  machine  without  the  consent  of  the 
owner  of  the  grain  opened  the  damper  during 
a  high  wind,  taking  precaution  to  save  his 
own  machine  from  the  increased  danger,  it 
was  held  that  he  was  negligent  and  liable 
for  the  loss  of  the  stacks  of  grain  fired  by 
sparks  from  the  machine.  Garrison  v.  Gray- 
bill,  52  Mo.  App.  580. 

The  owner  of  a  kiln  is  liable  for  damages 
from  a  fire  caused  by  his  carelessness  in  fail- 
ing to  have  the  kiln  and  furnace  watched  and 
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guarded  by  experienced  employees.     Hauch  v. 
Hernandez,  41  La.  Ann.  992,  6  So.  783. 

A  person  operating  a  steam  thresher  is 
liable  for  damage  from  a  fii'e  caused  by  his 
negligence  in  failing  to  extinguish  live  coals 
in  the  ashes  thrown  from  the  engine.  Mc- 
Clelland V.  Scroggin,  48  Neb.  141,  66  N.  W. 
1123;  Butcher  v.  Stuckey,  26  West.  L.  Rep 
(Alberta)  719,  16  Dominion  L.  Rep.  839,  5 
West,  W.  Rep.  1171;  Bettger  v.  Turner,  7 
Sask.  L.  Rep.  228,  27  West.  L,  Rep.  625,  16 
Dominion  L*.  Rep.  484,  affirming  25  West.  L. 
Rep.  136  (defendant  failed  to  extinguish  fire 
in  ashes  as  required  by  Prairie  Fires  Ordi- 
nance). In  Lieuallen  v.  Mosgrove,  37  Ore. 
446,  61  Pac.  1022,  it  was  said:  "WTiile,  as 
said  in  the  former  opinion,  *no  negligence  can 
be  imputed  to  the  defendants  from  the  mere 
fact  that  ashes,  which  necessarily  contained 
some  fire,  were  taken  from  the  engine  and 
placed  upon  the  ground'  (Lieuallen  v.  Mos- 
grove, 33  Ore.  282  (54  Pac.  200,  664),  they 
were  bound  to  exercise  reasonable  care  and 
diligence  to  extinguish  the  fire,  or  take  other 
reasonable  precautions  to  prevent  it  from 
igniting  the  stubble  and  other  dry  and  com- 
bustible material,  and  thus  destroying  the 
adjacent  property." 

Wliere  the  fact  is  established  that  a  fire 
was  caused  by  sparks  from  a  chimney,  evi- 
dence introduced  by  the  defendant  to  prove 
the  sound  construction  of  the  chimney  be- 
comes '^cogent  against  the  defendant"  on  the 
question  of  careful  operation.  Gagg  y.  Vet- 
ter,  41  Ind.  228,  13  Am.  Rep.  322. 
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Circuits-February   5,   1917. 
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MlUtia    —    Ealistment     of    Mimor    — 
Paremtal  Consent. 

National  Defense  Act  June  3,  1916,  c.  134, 
§  27,  39  SUt.  186  (Fed.  St.  Ann.  Pamp. 
8upp.  No.  7,  p.  63),  declaring  that  no  person 
under  the  age  of  eighteen  shall  be  enlisted 
or  mustered  into  the  military  service  of  the 
United  States  without  the  written  consent 
of  his  parents  or  guardian,  providing  that 
such  minor  has  such  parents  or  guardian  en- 
titled to  his  custody  and  control,  applies  to 
an  enlistment  in  the  Nfltional  Ouard  called 
into  the  service  of  the  United  States,  and  is 
not  applicable  solely  to  enlistment  in  the 
regular  army,  though  the  section  is  found 
among  provisions  applicable  to  the  regular 
army,  the  expression  "enlisted   or  mustered 


into  service  of  the  United  States"  showing  an 
intention  of  Congress  that  the  section  should 
apply  to  the  National  Guard,  and  hence  the 
father  of  a  minor  under  the  age  of  eighteen 
years,  who  without  his  lyritten  consent  en- 
listed in  the  National  Guard,  is  entitled  to 
avoid  the  enlistment. 

msht  of  Parent  to  Release  of  Minor. 

Where  a  minor  over  sixteen  and  under  eigh- 
teen years  of  age  enlists  in  the  National 
Guard  without  the  consent  of  his  parents, 
such  minor  becomes  a  de  facto  and  de  jure 
soldier,  subject  to  the  jurisdiction  of  the 
military  authorities  and  liable  to  be  tried 
by  a  court-martial  for  a  military  offense, 
notwithstanding  his  parents  exercised  their 
right  to  avoid  the  enlistment. 

[See  note  at  end  of  this  case.] 


As  Rev.  St.  §  761  [3  Fed.  St.  Ann.  (2d  ed.) 
460],  commands  the  court,  on  hearing  of  the 
issues  raised  by  petition  for  writ  of  habeas 
corpus  and  the  return  thereto,  to  dispose  of 
the  parties  as  law  and  justice  require,  the 
court  will  not,  on  habeas  corpus  brought  by 
the  parent  of  a  minor  over  sixteen  and  under 
eighteen  to  avoid  his  enlistment  in  the  Na- 
tional Guard,  command  his  immediate  sur- 
render by  the  military  authorities,  where  by 
reason  of  his  enlistment  he  committed  a  mili- 
tary offense,  but  will  allow  his  retention  by 
the  military  authorities  so  that  he  may  be 
punished  by  the  proper  military  tribunal  for 
the  military  offense;  the  court  issuing  the 
habeas  corpus  having  no  jurisdiction  over 
such  offense. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Southern  District  of  Mississippi:  Nilbs, 
Judge. 

Habeas  corpus  proceeding.  J.  H.  Dicker- 
son,  petitioner,  and  George  C.  Hoskina,  re- 
spondent. Judgment  for  petitioner.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.     Reversed. 

J.  W.  George,  J.  P.  Alexander  and  8.  T. 
Anaell  for  appellant. 

William  H.  Waikins  for  appellee. 

Sitting:  Pakdee  and  Wauob,  Circuit 
Judges,  and  Grubb,  District  Judge. 

[276]  Walker,  J.— On  the  27th  day  of 
June,  ini6,  Otis  Dickerson  enlisted  in  the 
National  Guard  of  the  United  States  and  of 
the  state  of  Mississippi,  and  took  the  oath 
prescribed  by  section  70  of  the  National  De- 
fense Act  of  June  3,  1916.  At  that  time 
he  was  under  the  age  of  18  years,  having  been 
horn  on  October  16,  1898.  He  had  parents 
living  who  did  not  consent  to  his  enlistment. 
He  was  serving  as  a  member  of  the  regimental 
band  of  the  First  Mississippi  Regiment  of 
the  United  States  Army,  which  waB  encamp«l 
near  Jackson,  Miss,  ivhen  his  father,  the  ftp- 
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pel  lee,  filed  a  petition  for  the  writ  of  habeas 
corpuH  against  Col.  George  C.  Hoskins,  the 
commanding  oflicer  of  that  regiment,  and  E. 
C.  J^cales*,  the  Adjutant  General  of  the  State 
of  Mississippi.  In  the  return  to  the  writ 
issued  on  that  petition,  the  enlistment  of 
Otis  Dickerson  was  alleged,  and  it  was  set 
up  that  he  was  held  as  a  soldier  under  the 
federalization  of  the  State  Militia  to  answer 
the  call  of  the  President  of  the  United  States, 
and  that  formal  charges  for  the  offenses  of 
fraudulent  enlistment  and  receiving  allow- 
ances and  rations  had  been  preferred  against 
him,  copies  of  which  were  made  exhibits  to 
the  return,  and  that  he  would  be  brought  to 
trial  thereon  as  soon  as  practicable  before  a 
court-martial  which  had  been  ordered  to  be 
convened.  Tlie  charges  mentioned  in  the  re- 
turn were  preferred  after  the  service  of  the 
writ  of  habeas  corpus.  The  appeal  is  from 
the  judgment  of  the  court,  which  recited  "that 
petitioner,  J.  H.  Dickerson,  is  entitled  to  the 
immediate  possession  of  his  son,  Otis  Dicker- 
son,  now  in  the  custody  of  respondents,"  and 
ordered  the  respondents  "to  immediately  de- 
liver said  Otis  Dickerson  to  petitioner." 

Section  27  of  the  National  Defense  Act  of 
June  3,  1916  (Fed.  St.  Ann.  Pamph.  Supp. 
Xo.  7,  p.  63)   contains  the  following  proviso: 

"No  person  under  the  age  of  eighteen  years 
shall  be  enlisted  or  mustered  into  the  military 
service  of  the  United  States  without  the  writ- 
ten consent  of  his  parents  or  guardians: 
Provided,  that  such  minor  has  such  parents 
or  guardians  entitled  to  his  custody  and  con- 
trol." 

This  provision  is  a  copy  of  section  1117 
of  the  Revised  Statutes,  except  that  the  word 
"eighteen"  is  substituted  for  the  word  "twen- 
ty-one" where  the  latter  appeared  in  the  sec- 
tion mentioned.  If  the  provision  quoted  is 
applicable  to  the  enlistment  of  Otis  Dicker- 
son,  that  enlistment  was  voidable  at  the  in- 
stance of  his  father.  In  re  Grimley,  137  U. 
S.  147,  11  S.  Ct.  54,  34  U.  S.  (L.  ed.)  636;  In 
re  Morrissey,  137  U.  S.  157,  11  S.  Ct.  57,  34 
U.  S.  (L,  ed.)  644;  In  re  Miller,  114  Fed.  838, 
52  C.  C.  A.  472;  U.  S.  v.  Reaves,  126  Fed. 
127,  60  C.  C.  A.  675. 

It  has  been  insisted  in  argument  that  the 
provision  applies  only  to  the  Regular  Army, 
and  not  to  an  enlistment  in  the  National 
Guard  called  into  the  service  of  the  United 
States.  Stress  is  laid  upon  the  fact  that  tha 
provision  is  found  in  the  part  of  the  act 
which  deals  with  the  Regular  Army.  We 
are  not  impressed  by  this  suggestion.  It  is 
not  uncommon  to  find  in  an  act  of  Congress 
a  provision  not  germane  to  the  subject  dealt 
with  in  other  provisions  with  which  it  is  as- 
sociated. Tlie  fact  that  a  provision  is  so 
placed  cannot  properly  be  given  the  effect 
of  depriving  it  of  the  meaning  which  its  words 
express.     It  cannot  be  supposed  that,  in  an 


act  which  defined  and  specifically  dealt  with 
[277]  the  several  branches  of  service  con- 
stituting the  Army  of  the  United  States  (sec- 
tions 1,  3,  58,  70  of  the  act),  use  would  have 
been  made  of  the  expression,  "enlisted  or 
mustered  into  the  military  service  of  the 
United  States,"  if  it  had  been  intended  that 
the  provision  containing  that  expression 
should  apply  to  only  one  branch  of  that  serv- 
ice. The  words  used  are  appropriate  to  em- 
brace the  methods  by  which  one  may  enter  the 
military  service  of  the  United  States,  whether 
as  a  member  of  the  Regular  Army  or  as  a 
member  of  the  National  Guard  while  in  the 
service  of  the  United  States.  In  re  Burns, 
87  Fed.  796.  The  conclusion  is  that  the 
provision  quoted  applies  to  the  enlistment  of 
Otis  Dickerson. 

As  Otis  Dickerson  was  over  16  years  of  age 
when  he  enlisted,  he  became  a  de  facto  and 
de  jure  soldier,  subject  to  the  jurisdiction  of 
the  military  authorities,  and  liable  to  be  tried 
by  a  court-martial  for  a  military  offense 
charged*  to  have  been  committed  by  him  prior 
to  the  exercise  by  his  father  of  the  right  to 
avoid  the  enlistment.     In  re  Miller,  supra. 

When  the  petition  for  the  writ  of  habeas 
corpus  was  filed,  the  petitioner's  son  was  in 
the  custody  of  the  military  authorities.  A 
court-martial  is  the  proper  tribunal  to  try 
him  for  a  military  offense  charged  to  have 
been  committed  by  him  while  his  enlistment 
was  effective  to  the  extent  of  subjecting  him 
to  military  control  and  discipline.  The  elec- 
tion by  the  father,  evidenced  by  the  writ  of 
habeas  corpus,  to  avoid  his  son's  enlistment, 
terminated  the  right  of  the  military  authori- 
ties to  detain  the  latter  under  the  enlistment. 
But  it  did  not  terminate  the  right  of  such 
authorities  to  continue  their  custody  of  the 
minor  for  the  time  reasonably  required  for 
the  exercise  of  the  military  jurisdiction 
brought  into  play  by  duly  made  charges  of 
the  commission  of  military  offenses  by  the 
minor  while  he  was  a  soldier.  The  circum- 
stances of  the  custody  of  the  appellee's  son 
by  the  military  authorities,  which  were  dis- 
closed on  the  hearing  below,  differ  from  those 
disclosed  in  the  case  of  In  re  Miller,  supra, 
in  that  in  the  case  cited  the  minor  was  under 
arrest  on  a  military  charge  when  the  writ  of 
habeas  corpus  was  served,  while  in  this  case 
such  charges  were  preferred  after  the  service 
of  the  writ.  We  are  not  of  opinion  that  the 
difference  is  a  material  one.  In  the  one  case, 
as  well  as  in  the  other,  the  jurisdiction  of  the 
offense  charged  is  a  military  one,  not  pos- 
sessed by  the  court  from  which  the  writ  of 
habeas  corpus  issued.  It  is  not  for  that  court 
to  interfere  with  the  exercise  by  a  court-mar- 
tial of  its  exclusive  jurisdiction.  The  exercise 
of  that  jurisdiction  would  be  interfered  with 
by  a  withdrawal  from  the  custody  of  the  mili- 
tary authorities  of  one  charged  with  the  com- 
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mission  of  a  military  offense  while  he  was 
lawfully  subject  to  military  law,  as  the  cus- 
tody of  the  person  proceeded  against  is  neces- 
sary to  enable  the  military  tribunal  to  exer- 
cise its  jurisdiction.  On  the  hearing  of  the 
issues  raised  by  a  petition  for  the  writ  of 
habeas  corpus  and  the  return  thereto,  the 
court  is  authorized  "to  dispose  of  the  party 
as  law  and  justice  require."  R.  S.  U.  S.  761 
[3  Fed.  St.  Ann.  (2d  ed.)  469].  We  are  of 
opinion  that,  on  the  state  of  facts  disclosed 
on  the  hearing  below,  law  and  justice  did  not 
require  an  order  to  the  military  authorities 
having  Otis  Dickerson  in  [278]  custody  for 
his  immediate  surrender  to  his  father,  the 
appellee.  U.  S.  v.  Williford,  220  Fed.  291, 
136  C.  C.  A.  273;  Ex  p.  Lewkowitz,  163  Fed. 
646 ;  In  re  Lessard,  134  Fed.  305 ;  Motherwell 
V,  U.  S.  107  Fed.  437,  48  C.  C.  A.  97. 

The  conclusion  is  that  the  application  for 
the  discharge  of  Otis  Dickerson  from  the  cus- 
tody of  the  military  authorities  should  not 
be  granted  until  he  has  been  released  from 
the  military  prosecution  duly  instituted 
against  him,  and  that  the  writ  should  be  dis- 
missed, but  without  prejudice  to  the  peti- 
tioner's right  to  renew  his  application  if  the 
custody  of  his  son  shall  be  unlawfully  con- 
tinued. 

The  judgment  of  the  District  Court  is  re- 
versed, with  instructions  to  remand  Otis 
Dickerson  to  the  custody  of  the  military  au- 
thorities. 


HOTEL 

mght  of  Infant  Unlawfully  Enlisted 
to  Release  from  Detention  of  Mill* 
tmrj  or  Naval  Anthorities* 

lliough  the  age  at  which  a  person  may  en- 
list in  the  military  service  without  the  con- 
sent of  his  parents  has  been  varied  from  time 
to  time,  the  latest  act  (Act  June  3,  1916,  c. 
134,  §  27,  Fed.  St.  Ann.  Pamph.  Supp.  No.  7, 
p.  63)  fixing  the  age  at  eighteen,  it  has  been 
uniformly  provided  that  no  person  below  the 
prescribed  age  shall  be  mustered  into  the  serv- 
ice without  the  written  consent  of  his  parents. 
While  there  was  some  conflict  among  the 
earlier  decisions,  the  recent  cases  uphold  the 
view  expressed  in  Dillingham  v.  Booker,  163 
Fed.  696,  16  Ann.  Gas.  127,  that  since  the 
enlistment  is  good  as  to  the  minor  his  parents 
are  not  entitled  to  his  discharge  as  against 
the  right  of  the  military  authorities  to  hold 
him  for  punishment  for  the  offense  of  fraud- 
ulent enlistment  or  any  other  military  of- 
fense. There  seems  to  be  no  dissent  on  that 
point  among  the  recent  canes  wherein  it  ap- 
pears that  proceedings  were  taken  by  the 
militarv    authorities    before    the    commence- 
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ment  of  proceedings  by  the  parent  to  secure 
the    infant's    release.      Ex   p.    Hubbard,    182 


Fed.  76;  Ex  p.  Dunakin,  202  Fed.  290.    See 
also  Ex  p.  Avery,  235  Fed.  248. 

With  respect  to  a  case  where  the  military 
authorities  take  no  action  on  the  military 
offense  until  after  the  service  of  a  writ  of 
habeas  corpus  by  the  parent  the  authorities 
are  in  conflict.  In  U.  S.  v.  WMlliford,  220 
Fed.  291,  136  C.  C.  A.  273,  it  was  held  that 
even  in  such  a  case  there  was  no  right  to  re- 
lease from  the  military  custody.  The  court 
said:  "The  only  question,  therefore,  is  wheth- 
er the  fact  of  Love's  arrest  and  confinement, 
after  the  writ  was  served,  on  the  charge  of  hia 
original  fraudulent  enlistment,  is  a  good 
answer  to  the  writ.  Some  cases,  like  Ex  p. 
Hougliton  (C.  C.)  129  Fed.  239,  go  on  the 
theory  that  in  such  a  case  the  civil  court,  hav- 
ing first  got  jurisdiction,  supersedes  subse- 
quent proceedings  by  the  military  authorities 
to  punish  for  military  offenses  committed 
either  before  or  after  the  writ  issued.  This 
general  principle  regulating  the  relations  of 
different  courts  of  equal  jurisdiction  under- 
taking to  dispose  of  the  same  matter  we 
think  does  not  apply.  Tlie  writ  of  habeas 
corpus  is  not  designed  to  pass  upon  the  mer- 
its, but  merely  to  determine  the  cause  of  the 
detention  and  whether  the  detention  is  law- 
ful. Love  would  himself,  of  course,  be 
punishable,  if  found  guilty  of  the  offense 
charged  against  him.  Ex  p.  Lewkowitz  [163 
Fed.  646] ;  United  States  v.  Reaves,  126  Fed. 
127,  60  C.  C  A.  675.  If  the  charge  had  been 
made  and  Love  arrested  before  the  writ  is- 
sued, the  return  would  certainly  have  been  a 
good  answer.  His  status  could  not  have  been 
changed  in  favor  of  his  mother  until  he  had 
made  amends  to  the  United  States  for  his 
offense."  See  also  the  reported  case,  wherein, 
apparently,  the  parent's  writ  antedated  the 
military  prosecution.  On  the  other  hand  in 
Ex  p.  Avery,  235  Fed.  348,  it  was  said :  "With 
the  aid  of  the  decisions  of  the  supreme  and 
other  federal  courts,  in  cases  more  or  less 
in  point,  I  am  brought  to  the  conclusion  that 
the  enlistment  by  Richard  S.  Avery  was,  as 
between  the  government  and  himself,  valid, 
and  established  the  status  of  a  soldier  in  ac- 
tive service,  imposing  upon  him  the  discharge 
of  the  duties  prescribed  by  law,  and  obedience 
to  the  rules  and  regulations  of  the  War  De- 
paVtment,  and  entitled  him  to  such  rights  and 
privileges  as  by  law  and  such  rules  and  regu- 
lations are  conferred  upon  a  soldier  in  the 
active  service  of  the  United  States;  that  this 
status,  with  its  resultant  duties  and  rights, 
can  be  invalidated  only  by  the  parents  or 
guardian,  and  until  some  action  is  taken  by 
them  for  that  purpose  the  minor  son  is  a 
regularly  enlisted  soldier  in  the  United  States 
Army;  that  the  parents  are  entitled  to  avoid 
the  enlistment,  and  secure  the  custody  of  their 
son,  by  applying  to  the  civil  court  for  a  writ 
of  Iiabeas  corpus.     If,  before  the  petition  it 
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filed,  a  proceeding  has  been  begun,  in  accord- 
ance with  the  law  and  the  method  of  proce- 
dure prescribed  by  the  regulations  of  the 
United  States  Army,  in  active  service,  against 
the  son,  for  bringing  him  to  trial  before  a 
court-martial,  and  the  jurisdiction  of  such 
court  has  attached,  the  court  having  juris- 
diction of  the  person  and  of  the  offense  with 
which  the  soldier  is  charged,  the  civil  court 
will  not,  upon  the  petition  of  the  parent,  take 
him  from  the  custody  of  the  respondent  and 
deliver  him  to  the  custody  of  the  parent.  The 
civil  court  will  confine  its  inquiry  to  the  ques- 
tion of  jurisdiction  of  the  court-martial  of  the 
person  and  the  crime  charged  against  him, 
and  whether  such  jurisdiction  hms  attached 
before  the  petition  for  the  writ  of  habeas 
corpus  was  filed.  It  will  not  permit  its 
jurisdiction  to  be  ousted,  or  the  right  of  the 
parent  to  be  affected,  by  any  action  taken 
after  the  petition  for  the  writ  has  been  filed. 
.  .  .  The  civil  courts  will,  without  unseemly 
or  unnecesary  conflict  with  the  military  tri- 
bunals, enforce  the  rights  of  the  citizen  when 
ascertained.  Whether  boys  under  the  age  of 
twenty -one  should  be  permitted  to  enlist,  with- 
out the  consent  of  their  parents  or  guardians, 
is  a  question  for  the  consideration  of  Congress. 
When  expressed,  the  civil  courts  must  not 
nullify  it  by  strained  construction  of  the 
statute.  The  latest  expression  on  the  subject 
secures  the  right  of  the  parent  to  the  custody 
and  service  of  the  son  until  by  his  consent 
they  are  waived  or  surrendered  to  the  gov- 
ernment. This  is  a  substantial  valuable  right, 
expressly  recognized  and  secured  to  the  par- 
ent by  the  statute,  and  it  is  the  duty  of  the 
civil  court,  when  called  upon,  to  protect  and 
enforce  it." 

In  Doane  v.  Burkman,  190  Fed.  541,  111 
C.  C.  A.  373,  a  release  of  the  infant  was  or- 
dered, but  in  that  case  it  does  not  appear 
that  any  attempt  was  made  to  hold  him  for  a 
military  offense,  the  court  saying:  "The  only 
contention  made  is  that  Mrs.  Harris  [the 
mother  of  the  infant]  having  released  her  cus- 
tody of  the  minor  to  Annie  E.  Burkman,  now 
Mrs.  Christie,  and  never  having  insisted  upon 
her  right  to  such  custody,  the  petitioner  can- 
not now  in  her  stead,  or  in  the  capacity  as 
guardian  secured  by  order  and  judgment  of 
xne  court  after  enlistment,  assert  the  right. 
This  is  not  a  case  of  an  application  by  the 
minor  for  his  own  release,  as  was  that  of  In 
re  Morrissey,  but  by  his  legal  custodians. 
Mrs.  Christie  was  virtually  standing  in  loco 
parentis  of  the  child  at  the  time  of  his  en- 
listment by  virtue  of  the  articles  of  agree- 
ment, but  legally  she  could  not  then  maintain 
suit  for  his  custody.  This  must  be  admitted. 
The  fact  remains,  however,  that  the  consent 


of  the  guardian  by  nature — that  is,  his 
mother — was  not  obtained.  Either  she  or 
Mrs.  Christie  was  then,  and  is  now,  entitled 
to  the  custody  of  the  boy.  The  government 
has  not  shown  that  it  is  legally  entitled  to 
such  custody  as  against  the  rightful  and  legal 
guardian.  The  simple  question,  therefore,  re- 
curs, Can  the  petitioner  maintain  this  pro- 
ceeding? It  seems  to  us  enough  that  Mrs. 
Christie  at  the  time  of  the  enlistment  was 
entitled  to  the  cutsody  as  against  Mrs.  Harris 
by  virtue  of  the  articles  of  agreement,  she 
standing  really  in  loco  parentis  of  the  child, 
and  that  the  court  has  subsequently  confirmed 
her  right  by  granting  a  legal  adoption.  Sure- 
ly the  government  would  not  persist  in  hold- 
ing a  minor  away  from  his  legal  and  rightful 
guardian  without  having  itself  a  just  and 
legal  right  to  the  services  of  such  minor  by  a 
regular  and  lawful  enlistment.  In  good  mor- 
als and  sound  justice  Mrs.  Christie  was  en- 
titled to  the  custody  of  Burkman,  having 
reared  him  from  the  time  he  was  of  the  age 
of  two  years,  and  unless  the  government  can 
show  valid  right  and  title,  it  ought  not  to 
be  heard  to  stand  upon  a  technical  objection 
to  the  right  of  petitioners  to  maintain  the 
writ." 

In  Ex  p.  Winfield,  236  Fed.  652,  the  federal 
statute  requiring  parental  consent  was  held 
not  to  be  applicable  to  an  enlistment  in  the 
militia  of  the  District  of  Columbia,  the  court 
saying:  **No  provision  will  be  found  in  the 
statutes  relating  to  the  National  Guard  of  the 
District  of  Columbia  enabling  the  parent  to 
annul  a  lawful  enlistment  entered  into  bv  a 
member  of  the  National  Guard;  and,  in  the 
absence  of  such  statute,  the  court's  conclu- 
sion is  that  the  petitioner  cannot  avail  herself 
of  the  provision  of  the  federal  statute,  sec- 
tion 1117  .  .  .  although  her  son  may  be 
temporarily  in  the  military  service  of  the 
United  States.  He  is  in  such  service  by  vir- 
tue of  his  enlistment  as  a  member  of  the 
National  Guard  of  the  District  of  Columbia, 
and  it  is  his  eligibility  in  the  last-named 
service  that  determines  his  liability  to  be 
mustered  into  and  retained  in  the  military 
service  of  the  United  States.  If  he  is  lawfully 
an  integral  part  of  the  National  Guard  of  the 
District  of  Columbia,  and  such  guard  is  law- 
fully called,  as  it  was  in  the  present  case,  into 
the  service  of  the  United  States,  he  is  liable 
to  service  therein,  and  entitled  to  discharge 
therefrom,  as  respects  matters  inhering  in  the 
legality  of  his  enlistment  in  such  National 
Guard,  when,  and  not  until,  the  National 
Guard  has  been  mustered  out  of  the  service 
of  the  United  States."  Compare  the  report- 
ed case. 
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VALENTINO  ET  AL. 


V. 


SCHANTZ  ET  AL. 


New  York  Court  of  Appeals — September  28, 

1915. 


216  N,  T.   1;  109  N.  E.  860. 


loe  —  Right  to  Take  ^  As  between 
Riparian  Proprietor  and  Owner  of 
Easement  of  Flo  wage. 

A  riparian  owner  on  a  mill  dam  has  a 
fixed  right  to  take  ice  from  the  stream  where 
it  flows  over  hia  land,  and  the  owners  of  the 
mill  dam  cannot  avail  tliem selves  of  such 
right,  although  they  have  a  right  to  an  un- 
diminished amount  of  water. 

[See  note  at  end  of  this  case.] 

Valentino  v.  Schantz,  158  N.  Y.  App.  Div. 
895,  affirmed. 

Appeal  from  appellate  division  of  Supreme 
Court,  Third  Judicial  Department. 

Action  by  Pasquale  Valentino  et  al.,  plain- 
tiffs, again  Philip  Schantz  et  al.,  defendants. 
Judgment  for  plaintiffs  at  Trial  Term  of 
Supreme  Court.  Judgment  modified  by  Ap- 
pellate Division  of  Supreme  Court.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.     Affirmed. 

Andrew  Wright  Lent  for  appellants. 
Rosario  Naggio  for  respondents. 

[2]    WiLLARD   BARTI.ETT,    Ch.   J. — ^ThlS    18   a 

suit  in  equity  to  restrain  the  defendants  from 
taking  ice  formed  on  water  overflowing  the 
lands  of  the  plaintiffs.  The  defendant  Philip 
Bchantz  and  the  plaintiffs  own  contiguous 
tracts  of  land  in  the  township  of  Lloyd  in 
Ulster  county.  There  is  a  pond  upon  these 
adjoining  properties  covering  portions  of  both 
tracts.  This  pond  overflows  about  two  acres 
of  the  plaintiffs'  land.  The  defendant  Philip 
Schantz  claims  the  right  to  take  ice  from  this 
portion  of  the  pond  on  the  ground  that  the 
whole  pond  is  formed  by  the  action  of  a  dam 
which  he  maintains  under  a  chain  of  title 
derived  from  a  common  grantor  of  both  par- 
ties; contending  in  substance  that  this  en- 
titles him  to  follow  the  water  which  the  dam 
forces  back  upon  the  land  of  the  plaintiffs 
end  to  take  ice  therefrom  and  to  assign  this 
privilege  to  others,  as  he  has  done  to  liis 
codefendant  Lor  in  Schantz,  for  the  purpose 
of  marketing  the  ice  thus  taken.  Independent 
of  the  right  asserted  under  the  series  of  deeds 
which  make  up  his  chain  of  title,  the  defend- 
ant Philip  Scliantz  also  claims  the  right  to 
take  ice  over  the  plaintiffs'  land  by  prescrip- 
tion or  continuous  and  [3]  uninterrupted  user 
for  a  period  extending  over  twenty  years. 


The  trial  court  found  against  the  said  de- 
fendant as  to  both  claims. 

The  defense  of  adverse  user  raised  a  ques- 
tion of  fact  and  the  evidence  sufficed  to  sus- 
tain the  findings  on  that  issue. 

The  principal  question  of  law  presented  by 
this  appeal  is  whether  the  right  of  flowage 
belonging  to  the  owner  of  a  dam  carries  with 
it  the  right  to  take  ice  from  the  water  which 
the  dam  causes  to  collect  over  the  land  of  an 
adjoining  owner. 

The  record  contains  fourteen  deeds  consti- 
tuting the  chain  of  title  of  the  defendant 
Philip  Schantz.  The  earliest  deed,  dated 
July  10,  1815,  from  Andros  Du  Bois  to  Arthur 
Doring,  conveys  the  mill  privilege  in  these 
words:  "Also  the  privilege  of  raising  the 
water  in  the  mill  pond  one  and  a  half  foot 
higher  than  it  is  at  present."  Similar  lan- 
guage is  used  in  succeeding  conveyances  until 
April  1,  1856,  when  a  deed  from  James  Doran 
to  Moses  W.  Deyo  conveys  "about  twenty 
acres  of  land  with  the  privilege  of  raising  the 
water  in  the  mill  pond  as  high  as  a  horizontal 
cut  in  the  rock  on  the  west  side  of  said  pond." 
In  this  form,  the  privilege  is  vested  in  the 
defendant  Philip  Schantz. 

The  contention  of  the  appellants  is  presum- 
ably based  on  a  view  of  the  law  similar  to 
that  which  we  find  thus  stated  in  Gould  on 
Waters  (3d  ed.  §  191):  "The  owner  of  an 
artificial  mill  pond  who  is  entitled  to  the 
water  of  the  pond,  is  also  entitled  as  against 
the  riparian  owners,  to  have  the  ice  which 
forms  thereon  remain,  if  its  removal  will 
appreciably  diminish  the  head  of  water  at 
his  dam ;  and  a  grant  of  the  right  to  flow  land 
by  damming  a  stream  has  been  held  to  give 
to  the  grantee  the  exclusive  right  to  gather 
the  ice  which  forms  on  the  pond  so  made." 

The  authority  cited  for  the  latter  proposi- 
tion is  the  [4]  Special  Term  case  of  Myer  v. 
Whitaker,  5  Abb.  N.  Cas.  (N.  Y.)  172,  in 
which  Westbrook,  J.,  held  that  the  grant  by 
the  owner  of  land  of  the  right  to  overflow  hia 
land  by  means  of  a  dam  on  a  stream  below 
gave  the  grantee  the  exclusive  right  to  gather 
there  the  ice  which  might  form  over  such  land 
on  the  waters  of  the  pond  thus  made.  This 
was  contrary  to  the  view  previously  taken  by 
Emott,  J.,  also  at  Special  Term,  in  Marshall 
v.  Peters,  12  How.  Pr.  (N.  Y.)  218,  and  it 
was  expressly  rejected  by  the  General  Term 
of  the  third  department  in  Dodge  v.  Berry, 
26  Hun  (X.  Y.)  246,  249,  where  Learned,  P. 
J.,  writing  for  the  court,  said:  **The  riparian 
owners  are  not,  we  think.  deprive<i  of  their 
rights  as  such  owners  by  the  construction 
of  a  dam  below  them.  Their  right  to  a  just 
and  reasonable  use  of  the  water  remains  if 
it  has  not  been  actually  surrendered.  If  any 
riparian  owner  has  land  covered  by  the  pond, 
we  see  no  reason  why  he  may  not  take  the 
ice  from  that  land,  unless  by  so  doing  he 
causes  an  actual  injury  to  the  owner  below 
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by  materially  diminishing  the  use  of  the 
water  to  which  such  owner  is  entitled.  It 
is  plain  to  every  one  that  the  real  trouble  in 
such  cases  is  not  that  the  mill-owner  will  be 
injured  by  the  removal  of  the  ice,  but  that  he 
desires  to  remove  it  himself  and  to  make  the 
profit  of  the  sale.*' 

The  true  rule  is  correctly  stated  by  Mr. 
Farnham  in  his  elaborate  treatise  on  the  Law 
of  Waters  and  Water  Rights  (Vol.  2,  p. 
1603)  where  he  saya:  '^As  between  the  own- 
er of  the  soil  and  one  having  a  right  to  flow 
the  land  for  creating  a  water  power,  the 
title  to  the  ice  is  in  the  former."  As  against 
the  owner  of  the  easement  of  flowage,  the 
owner  of  the  soil  has  the  right  to  remove  the 
ice  which  forms  over  his  land,  subject  to  the 
qualification  that  he  must  not  thereby  damage 
the  mill  privilege.  There  was  no  question  of 
damaging  the  mill  privilege  in  the  present 
case,  as  the  owner  of  the  mill  privilege  was 
the  person  endeavoring  to  remove  the  ice. 

A  somewhat  different  view  seems  to  have 
been  entertained  [5]  at  one  time  by  the  courts 
of  Connecticut.  Thus  in  Mill  River  Woolen 
Mfg.  Co.  V.  Smith,  34  Conn.  462,  decided  in 
1867,  it  was  held  that  the  owners  of  the 
water  of  a  mill  pond  owned  the  ice  formed 
upon  it,  and  that  the  riparian  proprietors  had 
no  right,  as  owners  of  the  soil,  to  remove  it. 
The  doctrine  thus  declared,  however,  must 
later  have  undergone  considerable  modifica- 
tion in  that  jurisdiction  for  in  the  case  of 
Gcer  V.  Rockwell,  65  Conn,  316,  32  Atl.  924, 
decided  in  1805,  we  find  Mr.  Justice  Baldwin, 
one  of  Connecticut's  ablest  judges,  saying: 
"Under  an  ordinary  flowage  petition  the 
plaintiff  acquires  a  perpetual  right  to  build 
and  maintain  a  dam,  but  this  does  not  con- 
stitute him  the  proprietor  of  the  ice  which 
may  be  formed  upon  the  pond.  On  the  con- 
trary, such  ice  belongs  to  the  proprietor  of 
the  lands  overflowed,  subject  only  to  the  right 
of  the  mill  owner  to  have  it  left  to  melt  where 
it  is,  if  this  be  necessary  to  maintain  a  proper 
supply  of  water  for  his  mill." 

But  whatever  may  be  the  Connecticut  doc- 
trine, the  rule  generally  recognized  elsewhere 
is  that  the  privilege  of  flowage  or  pondage 
does  not  carry  witli  it  the  right  to  take  ice 
formed  over  the  land  of  an  adjoining  riparian 
owner;  that  ri^'ht  may  be  exercised  by  the 
latter  e-xcept  so  far  as  it  may  operate  to  the 
detriment  of  the  mill  privilege. 

Such  is  the  law  as  establislied  in  Maine, 
Pennsylvania,  Illinois,  Indiana,  Michigan, 
Wisconsin  and  Nebraska. 

A  riparian  owner  above  a  mill  dam  has 
the  fixed  and  well-defined  right  to  take  ice 
from  the  stream  where  it  flows  over  his  land. 
The  owners  of  the  mill  dam  cannot  avail 
themselves  of  such  right,  notwithstanding  the 
fact  that  their  action  may  be  said  to  have 
rendered  its  exercise  possible.  "It  is  not  a 
purpose  recognized  by  law  for  which  a  per- 
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son^s  land  can  be  appropriated  by  another, 
but  it  is  a  privilege  attached  to  and  becomes 
a  part  of  the  property"  of  the  upper  riparian 
owner.  (Stevens  v.  Kelley,  78  Me.  445,  450, 
6  Atl.  868,  57  Am.  Rep.  813.)  The  rule  laid 
down  in  this  [6]  Maine  case  was  expressly 
adopted  by  the  Supreme  Court  o^  Pennsyl- 
vania in  Searle  v.  Gardner  (13  Atl.  835). 
That  ice  forming  upon  water  belongs  to  the 
owner  of  the  soil  beneath  the  water  is  de- 
clared to  be  the  general  rule  by  the  Supreme 
Court  of  Illinois  in  Washiiif^ton  Tee  Co.  v. 
Shortall,  101  111.  48,  40  Am.  Rep.  196.  Where 
the  dividing  line  between  two  adjacent  land- 
owners runs  through  an  artificial  pond  raised 
by  a  dam  across  a  natural  stream,  the  ice 
formed  upon  such  stream  belongs  to  the  own- 
er of  the  land  forming  its  bed.  (State  v. 
Pottmeyer,  33  Ind.  402,  5  Am.  Rep.  224.) 
"Tlie  right  to  maintain  a  mill  dam  and  exer- 
cise the  privileges  belonging  thereto  does  not 
confer  the  right  to  take  ice  formed  thereon.** 
(Julien  V.  Woodsmall,  82  Ind.  568.)  In  Bige- 
low  V.  Shaw,  65  Mich.  341,  32  N.  W.  800, 
8  Am.  St.  Rep.  902,  it  is  said:  **The  owner 
of  the  soil  under  the  water  is  ordinarilv  the 
sole  and  exclusive  owner  of  the  ice  forming 
upon  such  water  .  .  .  and  in  all  the  re- 
ported cases  that  I  can  find,  except  two,  it  is 
expressly  held  in  a  case  like  the  one  at  bar, 
that  the  landowner  has  the  exclusive  right  to 
the  ice  and  to  gather  and  sell  it  for  his  own 
benefit,  provided  he  does  not  thereby  impair 
to  a  perceptible  and  substantial  extent  the 
flow  of  water  for  mill  purposes,  and  that  the 
mill  owner  has  no  right  whatever  to  such 
ice.  This  right  grows  out  of  the  title  to  the 
bed  of  the  stream  and  such  use  of  the  water 
as  results  therefrom.**  It  is  settled  in  W^is- 
consin  that  the  title  to  the  bed  of  a  stream 
is  in  the  riparian  owners  whether  the  stream 
be  navigable  or  not.  "Ice  which  forms  on 
streams  or  ponds,  the  bed  of  which  is  subject 
to  private  ownership,  belongs  to  the  owner  of 
such  bed  and  such  owner  may  maintain  tres- 
pass for  its  removal.*'  (Reysen  v.  Roate,  92 
Wis.  543,  66  N.  W.  599.  In  Eidemiller  Ice 
Co.  V.  Guthrie,  42  Neb.  238,  60  N.  W.  717, 
28  L.R.A.  581,  the  Supreme  Court  of  Nebraska 
has  said :  "Both  reason  and  precedent  support 
the  doctrine  that  the  riparian  owner  has  the 
right  to  use  all  the  water  which  it  is  neces- 
sary for  him  to  employ  for  any  purpose,  and 
to  cut  and  remove  the  ice  which  may  form 
upon  the  stream  adjoining  his  land,  in  [7] 
any  quantity  or  to  any  extent,  for  his  own 
use  or  to  store  for  sale,  provided  ho  does  not 
by  so  doing,  diminish  or  decrease  the  flow  of 
water  to  the  mill  below  what  is  required  to 
successfully  operate  or  run   the  mill.'* 

There  is  a  class  of  ice  cases  in  which  it  is 
held  that  one  who  does  not  hold  title  to  the 
bed  of  a  pond  may  nevertheless  acquire  by 
prescription  the  right  to  take  ice  therefrom  as 
a  profit  a  prendre  or  easement  appurtenant  to 
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the  land.  Such  a  case  was  Hinckel  v.  Stevens, 
165  N.  Y.  171,  58  N.  E.  879.  The  existence 
of  any  such  prescriptive  right  in  favor  of  the 
owner  of  the  mill  dam  in  the  present  case  is 
negatived  by  the  findings  of  the  trial  court, 
as  already  pointed  out. 

The  judgment  should  be  affirmed,  with 
coats. 

Werner,  Chase,  CuddebacK,  Hogan  and 
Seabury,  JJ.,  concur. 

Judgment  affirmed. 

NOTE. 

Right  to  Harvest  loe  as  hetureen  Per- 
son Haviiig  Right  of  Flowage  and 
Riparian  Proprietor. 

Generally. 

By  the  great  weight  of  authority  it  is 
established  that,  as  between  the  owner  of  a 
dam  or  other  person  having  flowage  rights 
in  a  stream  and  the  riparian  proprietor  hav- 
ing title  to  the  flooded  land,  the  former  has 
no  right  to  harvest  the  ice  on  the  flooded  land, 
but  the  property  in  the  ice  is  in  the  ripa- 
rian proprietor,  who  may  harvest  it  provided 
he  does  not  thereby  impair  the  flowage  rights. 

Connecticut. — Geer  v.  Rockwell,  65  Conn. 
316,  32  Atl.  924.  Compare  Mill  River  Woolen 
Mfg.  Co.  V.  Smith,  34  Conn.  462. 

Indiana. — Edgerton  v.  Huff,  26  Ind.  35 
(overruled  as  to  construction  of  statute  af- 
fecting title  in,  Indianapolis  Water  Works  Co 
v.  Burkhart,  41  Ind.  364);  Julien  v.  Wood- 
small,  82  Ind.  568;  Brookville,  etc.  Hydraulic 
Co.  V.  Butler,  91  Ind.  134,  46  Am.  Rep.  580. 

lo^ca. — Lathrop  v.  Haley,  81  la.  649,  47 
N.  W.  878.  See  also  Gehlen  v.  Knorr,  101 
la.  700,  70  N.  W.  757,  63  Am.  St.  Rep.  416, 
36  L.R.A.  697. 

Ifatnc— Dyer  v.  Curtis,  72  Me.  181;  Ste- 
vens V.  Kelley,  78  Me.  445,  6  Atl.  868,  57  Am. 
Rep.  813. 

^fa88ach,usetts. — Paine  v.  Woods,  108  Mass. 
160.  See  also  Cummings  v.  Barrett,  10  Cush. 
(Mass.)   186. 

Michigan. — Bigelow  v.  Shaw,  65  Mich.  341, 
32  N.  W^  800,  8  Am.  St.  Rep.  902. 

Nebraska. — Eidemiller  Ice  Co.  v.  Guthrie, 
42  Neb.  238,  60  N.  W.  717,  28  L.RA.  581. 

New  York — Dodge  v.  Berry,  26  Hun  246. 
See  also  Hazleton  v.  Webster,  20  App.  Div. 
177,  46  N.  Y.  S.  922;  Swan  v.  Goff,  39  App. 
Div.  95,  56  N.  Y.  S.  690;  Marshall  v.  Peters, 
12  How.  Pr.  218;  DeBaun  v.  Bean,  29  Hun 
236,  affirmed  101  X.  Y.  620  mem.  And  see 
the  reported  case.  Compare  Myer  v.  W^hit- 
aker,  5  Abb.  N.  Cas.  172. 

Pennsylvania. — Searle  v.  Gardner,  22  W.  N. 
C.  73,  13  Atl.  835. 

Wisconsin. — Reysen  v.  Roate,  92  Wis.  543, 
66  N.  W^  599;  Abbott  v.  Crcmer,  118  W'is. 
377,  95  N.  W.  387. 


"It  is  the  settled  law  in  this  state  that  the 
title  to  the  beds  of  streams  is  vested  in  the 
riparian  owners.  .  .  .  It  is  also  established 
that  the  title  to  ice  forming  on  ponds  is  in 
the  person  owning  the  soil.  .  .  .  Nothing 
appears  in  the  case  to  show  that  the  lessee, 
Vogel,  had  any  interest  in  the  ice  bed  except 
his  rights  as  lessee  of  the  mill  and  water 
power  and  to  the  flow  of  water.  This  gave 
him  no  right  or  title  to  the  soil  under  the 
pond,  nor  any  interest  or  right  to  the  ice 
formed  of  the  water  in  the  pond."  Abbott  v. 
Cremer,  118  Wis.  377,  95  N.  W.  387. 

"Where  the  user  is  of  such  a  character  as 
to  establish  an  easement  to  pond  water  on  the 
land,  or  to  use  it  as  a  water  way  for  surplus 
water,  the  right  to  gather  ice  which  forms  on 
the  pond  is  in  the  ow^ner  of  the  fee,  and  not 
in  the  owner  of  the  dominant  estate."  Brook- 
ville, etc.  Hydraulic  Co.  v.  Butler,  91  Ind. 
134,    46    Am.    Rep.    580. 

"The  owner  of  a  mill  dam  does  not,  by  pro- 
ceedings under  the  mill  act,  acquire  any  title 
in  the  land  flowed,  or  in  the  water  itself,  but 
a  mere  right  to  raise  the  water  by  his  dam. 
The  owner  of  the  land  thereby  flowed  must 
not  indeed  draw  off  by  canals,  aqueducts  or 
ditches,  the  water  which  has  been  raised  by 
the  dam.  Cook  v.  Hull,  3  Pick.  (Mass.)  269; 
Storm  V.  Manchaug  Co.  13  Allen  (Mass.)  10. 
But  he  may  use  it  for  watering  his  cattle,  or 
irrigating  his  crops  and  gardens,  or  any  other 
reasonable  purpose  which  does  not  practically 
and  in  a  perceptible  and  substantial  degree 
impair  the  right  to  run  the  mill;  and  so  he 
may  take  and  carry  away  the  water  when 
formed  into  ice,  for  use  or  sale,  provided  be 
does  not  thereby  appreciably  diminish  the 
head  of  water  at  the  dam  of  the  mill  owner." 
Paine  v.  Woods,  108  Mass.  160. 

"The  equity,  if  any,  resulting  from  care  on 
the  part  of  [the  owner  of  the  dam]  to  pre- 
serve the  purity  and  formation  of  ice  upon 
the  pond,  is  not  sufficient  to  change  the  set- 
tled rule  as  to  its  ownership."  Bigelow  v. 
Shaw,  65  Mich.  341,  32  N.  W.  800,  8  Am.  St. 
Rep.  902. 

In  Julien  v.  Woodsmall,  82  Ind.  568,  it  was 
said:  "That  one,  by  merely  backing  the  wa- 
ters of  a  non-navigable  streajn,  as  alleged  in 
the  fifth  paragraph,  may  gain  a  right  to  en- 
ter and  take  the  ice  formed  in  such  back- 
water over  the  land  of  another,  seems  to 
need  no  contradiction.  It  may  be  said  in 
connection  with  these  answers,  that  the  ap- 
pellant's ownership  of  the  *water  privileges 
belonging  to  sucii  mill  dam,'  and  the  rightful 
maintenance  of  said  dam  at  his  own  expense, 
did  not  authorize  him  to  enter  upon  the  land 
of  the  appellee  and  take  the  ice  formed  over 
such  land  in  the  waters  of  the  dam." 

In  Dodge  v.  Berry,  26  Hun  (N.  Y.)  246,  the 
court  reviewed  Myer  v.  Whitaker,  5  Abb. 
N.  Ca«.  (N.  Y.)  172.  saying:  "The  ground 
of  the  argument  is  that  the  waters  of  a  mill 
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pond  belong  to  the  owner  of  the  dam,  'subject 
only  to  the  exception  that  the  beneficial  em- 
ployment  of  owners  below  should  not  be  in- 
terfered with,  juat  as  much  as  if  he  had 
gathered  them  for  his  own  use  and  benefit 
into  a  tank  or  cistern.'  This  is  stated  too 
strongly  when  the  owner  of  the  dam  is  not 
the  owner  of  all  the  land  flooded  by  means 
thereof." 

The  decision  rendered  in  £.  G.  Beechwood 
Ice  Co.  V.  American  Ice  Co.  176  Fed.  435, 
follows  the  principle  that  the  right  to  the 
possession  of  land  gives  the  right  to  the 
possession  of  water  collected  over  the  land 
and  of  ice  formed  by  the  water.  That  case 
was  a  controversy  over  the  wrongful  taking 
of  ice  belonging  to  an  upper  proprietor  by  the 
proprietor  of  the  lower  ice  pond. 

In  State  v.  Pottmeyer,  33  Ind.  402,  5  Am. 
Rep.  224,  the  court,  speaking  of  water,  said: 
^*When  this  'movable,  wandering  thing'  has 
congealed  and  become  attached  to  the  soil, 
does  it  not,  like  any  other  accession  thereto, 
become  part  of  the  realty?'* 

But  the  owner  of  flowage  rights  may  have 
more  than  the  mere  easement,  and  as  a  result 
thereof  be  entitled  to  the  ice.  Thus  in  Hoag 
V.  Place,  93  Mich.  450,  53  N.  W.  617,  18  L.R.A. 
39,  a  deed  as  construed  by  tiie  parties,  after 
fifteen  years,  was  held  to  give  to  the  owner  of 
a  dam  having  the  right  to  flowage  the  further 
right  of  harvesting  ice.  And  in  Wright  ▼. 
Woodcock,  86  Me.  113,  29  Atl.  953,  25  L.R.A. 
499,  it  was  held  that  the  defendant  water  com- 
pany had  acquired  for  its  reservoir  not  a  mere 
easement  in  the  land  but  the  right  of  exclu- 
sive occupation  and  all  attendant  riparian 
rights,  including  the  right  to  harvest  ice.  In 
Swann  v.  Goff,  39  App.  Div.  95,  56  N.  Y.  S. 
690,  the  court  said:  "In  this  case,  as  we  have 
seen,  under  the  peculiar  clause  contained  in 
the  deed  of  1857  from  Stevens  to  Goif,  the 
grantor  not  only  necessarily  reserved  to  him- 
self the  right  of  flowing  over  the  land  con- 
veyed, but  the  right  and  use  of  the  land 
itself,  when  and  where  overflowed  by  the 
water  of  the  lake — in  other  words,  the  posses- 
sion of  the  land  when  and  where  overflowed. 
.  .  .  There  is  a  clear  distinction  between 
this  case  and  those  where  the  owner  of  a 
pond  has  a  right  to  overflow  the  land  of  a 
riparian  owner  for  milling  purposes  alone. 
Under  the  reservation  contained  in  the  deed 
from  Stevens  to  Goff,  the  plaintiff,  as  suc- 
cessor to  the  title  of  the  grantor,  possessed  the 
right  to  maintain  the  pond  in  question  for 
any  purpose.  He  could  use  it  for  boating  or 
for  skating  purposes;  as  a  fish  or  an  ice 
pond.' 


*f 


Limitation  on  Exercise  of  Right, 

Where  the  tenement  of  the  riparian  pro- 
prietor is  subject  to  an  easement  in  favor  of  a 


person  having  the  right  to  flowage,  the  cases 
that  establish  the  right  of  the  riparian  pro- 
prietor to  harvest  ice  uniformly  qualify  that 
right  by  a  clause  safeguarding  the  flowage 
right.  Thus  in  Eidemiller  Ice  Co.  v.  Guthrie, 
42  Neb.  238,  60  N.  W.  717,  28  L.R.A.  581, 
the  court  made  the  following  proviso:  "Pro- 
vided he  does  not,  by  so  doing,  diminish  or 
decrease  the  flow  of  water  to  the  mill,  below 
what  is  required  to  successfully  operate  or 
run  the  mill."  In  Bigelow  v.  Shaw,  65  Mich. 
341,  32  N.  W.  800,  8  Am.  St.  Rep.  902,  it 
was  said:  "Provided  he  does  not  thereby 
appreciably  diminish  the  head  of  water  at 
the  dam  of  the  mill  owner."  And  in  Dodge 
V.  Berry,  26  Hun  (N.  Y.)  246,  the  court 
added:  "Unless  she  thereby  actually  and  per- 
ceptibly injures  the  proprietor  below." 

Consonant  with  the  view  heretofore  set 
forth,  it  has  been  held  that  the  owner  of  the 
flowage  right  is  entitled  to  have  the  ice  re- 
main unharvested  in  order  that  it  may  melt 
where  it  formed,  where  that  course  is  neces- 
sary to  the  maintenance  of  a  proper  supply 
of  water.  Mill  River  Woolen  Mfg.  Co.  v. 
Smith,  34  Conn.  462;  Howe  v.  Andrews,  62 
Conn.  398,  26  Atl.  394.  Further  than  holding 
as  stated,  these  cases  apparently  favor  the 
owner  of  the  flowage  right  and  handicap  the 
riparian  proprietor  to  an  extent  not  sup- 
ported by  the  decisions  generally.  In  Howe 
V.  Andrews,  supra,  it  was  said:  "When  one 
has  acquired  the  right  to  flow  the  lands  of 
another  for  mill  purposes  only,  the  latter  has 
not  the  right,  as  matter  of  law,  to  take  and 
use  for  mercantile  purposes  the  ice  formed 
upon  the  pond  over  his  land.  This  was  ex- 
pressly decided  in  Mill  River  Woolen  Mfg.  Co. 
V.  Smith,  34  Conn.  462.  When  such  removal 
will  cause  a  material  injury  to  the  pond 
owner  in  his  use  of  the  water  for  his  mill, 
it  may  not  be  removed.  Whether  it  will  so 
injure  him  depends  upon  the  facts  and  cir- 
cumstances of  each  particular  case  and  the 
question  must  be  determined  by  the  trier. 
The  defendant  in  his  first  and  third  requests 
asked  the  court  in  effect  to  charge  without 
qualification  that  the  ice  upon  the  pond  be- 
longed to  the  defendant  as  owner  of  the  soil, 
and,  in  the  fifth  request  to  charge  that  as 
owner  of  the  soil  the  defendant  had  the  abso- 
lute right  to  remove  the  ice  from  the  pond. 
The  court  correctly  refused  to  charge  as  thus 
requested.  The  court  instructed  the  jury  that 
the  plaintiff  as  owner  of  the  pondage  right 
was  not  the  absolute  owner  of  the  ice  formed 
upon  the  pond,  but  that  she  had  the  right 
to  have  the  ice  remain  upon  the  pond  so  long 
as  and  whenever  such  continuance  would  be 
useful  to  her  in  the  legitimate  exercise  of 
her  right  to  use  the  water  as  motive  power  for 
her  mills,  and  that  subject  to  this  right,  and 
only  subject  to  it,  the  defendant  as  owner  of 
the  soil  might  make  such  use  of  the  ice  as 
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did  not  interfere  with  or  injure  the  plaintiff 
in  her  right.  This  was  a  correct  statement 
of  the  law." 

It  has  been  generally  held  that  the  owner 
of  the  flowage  right  must  prove  that  sub- 
stantial injury  would  be  caused  by  a  harvest- 
ing of  tlie  ice  if  he  wishes  to  prevent  the 
harvesting  by  the  riparian  proprietor ;  it  will 
not  be  presumed  that  taking  the  ice  would 
diminish  the  supply  of  water.  Brookville, 
etc.  Hydraulic  Co.  v.  Butler,  91  Ind.  134,  46 
Am.  Rep.  580  {criticising  Miller  River  Wool- 
en Mfg.  Co.  V.  Smith,  34  Conn.  462);  La- 
throp  V.  Haley,  81  la.  649,  47  N.  W.  878; 
Cummings  v.  Barrett,  10  Cush.  (Mass.)  186; 
Dodge  v.  Berry,  26  Hun  (X.  Y.)  246.  See 
also  State  v.  Pottmeyer,  33  Ind.  402,  5  Am. 
Rep.  224;  Concord  Mfg.  Co.  v.  Robertson,  66 
N.  H.  1,  25  Atl.  718,  18  L.R.A.  679.  Compare 
Mill  River  Woolen  Mfg.  Co,  v.  Smith,  34 
Conn.  462. 

The  rights  of  the  mill  owner  may  be  relin- 
quished by  contract  with  the  riparian  pro- 
prietor. Hazleton  v.  Webster,  20  App.  Div. 
177,  46  N.  Y.  S.  922,  affirmed  161  N.  Y.  628, 
55  N.  E.  1096  mem.  Discussing  the  effect  of 
the  contract  in  that  case  the  court  said: 
"The  plaintiff's  last  contention  is  that  the 
execution  and  acceptance  of  the  agreement  of 
October  29,  1890,  was  a  recognition  by  the  de- 
fendants of  Euchner's  right  to  the  ice,  which 
estops  them  from  now  disputing  the  plaintiff's 
claim  of  title  thereto.  We  do  not  so  regard 
it.  It  is  true  tJiat  by  this  instrument  the 
grantor  released  to  the  defendants  whatever 
right,  title  or  interest  he  had  in  and  to  the 
ice  in  the  lake,  but,  manifently,  its  main  pur- 
pose was  to  furnish  him  adequate  compensa- 
tion for  the  damage  which  he  had  already 
sustained,  or  which  might  thereafter  result 
from  diminishing  the  amount  of  water  to 
which  he  was  entitled  for  milling  purposes. 
This  right,  as  we  have  attempted  to  show, 
was  one  which  the  riparian  owners  could  not 
interfere  with  by  an  unreai^onable  use  of  the 
water  in  the  lake;  and  by  entering  into  the 
agreement  and  thus  compromising  their  differ- 
ences, the  defendants,  in  our  view  of  the  mat- 
ter, simply  admitted  that,  by  taking  the 
quantities  of  ice  from  the  lake  which  they  did, 
they  were  making  such  an  unreasonable  use 
or  appropriation  of  its  waters  as  rendered  it 
desiraible  for  them  to  buy  their  peace.*' 


v. 

LITTUB  ROCK   CHAMBER   OF   COM- 
MERCE ET  AI^. 

Arkansas  Supreme  Court — October  25,  1915. 

120  Ark.  426;  179  S.  W.  05«. 


Corporations  —  Implied  Ponrers. 

Powers  essential  to  the  exercise  of  the 
powers  expressly  granted  are  necessarily  im- 
plied, and  are  as  much  granted  as  if  ex- 
pressed. 

[See  111  Am.  St.  Rep.  310.] 

Power  to  Contract  —  Restrietion  to 
Corporate  Pmrpose. 

The  power  of  a  corporation  to  make  and 
take  contracts  is  restricted  to  the  purposes 
for  which  it  is  created,  and  cannot  legally 
be  exercised  by  it  for  other  purposes. 

Chamlber  of  Commerce  —  Ponder  to 
Contract  —  Smibsidy  for  Steamboat 
Line. 

Tlie  Little  Rock  Chamber  of  Commerce,  in- 
corporated under  Kirby's  Dig.  §§  937-943, 
providing  that  such  corporations  shall  have, 
for  carrying  out  their  object,  such  powers  as 
are  possessed  by  other  corporations,  and 
which  may  be  necessary  to  their  management 
and  purposes,  and  whose  constitution  declared 
its  object  to  be  the  upbuilding  of  the  city, 
the  encouraging  of  its  public  improvementi* 
and  educational  advantages,  and  the  develop- 
ment of  its  industries,  and  whose  by-laws 
provided  for  an  induatrial  committee  to  have 
exclusive  control  of  the  industrial  fund  and 
the  power  to  grant  aid  or  subsidies  for  public 
purposes,  does  not  exceed  its  powers  by 
granting  a  subsidy  for  the  construction  of 
boats  and  the  navigation  of  the  river  from 
the  city  to  Memphis,  with  a  view  to  lowering 
prevailing  freight  rates. 

[See  note  at  end  of  this  case.] 

Appeal  from  Pulaski  Chancery  Court: 
Marti NEAU,  Chancellor. 

Action  by  Frank  6.  Gregg  et  al.,  plaintifTs, 
against  Little  Rock  Chamber  of  Commerce 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiffs  appeal.    Affirmed. 

[426]  This  appeal  challenges  the  power  of 
the  Little  Rock  Chamber  of  Commerce  and  its 
InduRtrial  and  Development  Committee,  to 
grant  or  give  the  funds  and  property  [427] 
donated  to  the  Chamber  of  Commerce  for  the 
promotion  of  the  general  welfare  of  the  Cities 
of  Little  Rock  and  Argenta,  the  County  of 
Pulaski  and  the  State,  in  educational,  com- 
mercial and  induHtrial  ways,  for  subsidising 
and  establishing  a  boat  line  for  the  navigation 
of  the  Arkansas  River  from  Little  Rock  to 
Memphis,  Tenn. 
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The  complaints  allege  that  the  Chamber  of 
Commerce  is  about  to  make  a  contract  for 
the  purchase  of  a  steamboat,  to  cost  approx- 
imately $30,000,  to  be  operated  on  the  Arkan- 
sas River,  between  Little  Rock  and  Memphis, 
for  carrying  freight  and  passengers  for  hire, 
contrary  to  the  articles  of  incorporation  and 
the  constitution  and  by-laws  thereof  and  have 
appropriated  $50,000  to  be  used  in  the  pur- 
chase of  the  boats  and  payment  of  subsidies 
to  the  owners  and  operators  thereof,  to  in- 
duce tliem  to  engage  in  the  carriage  of  freight 
and  passengers  for  hire,  for  a  term  of  five 
years;  that  when  the  plaintiff  subscribed  to 
the  fund  it  was  represented  to  him  that  it 
would  be  collected  for  the  Chamber  of  Com- 
merce, and  "would  be  used  for  industrial  and 
development  purposes  in  Little  Rock  and 
vicinity,  and  that  the  principal  part  of  said 
fund  would  be  used  for  the  purpose  of  locat- 
ing factories  and  developing  the  recourses  of 
the  City  of  Little  Rock,  and  Pulaski  County, 
and  incidentally  of  advertising  the  resources 
of  the  State  of  Arkansas  and  the  opportuni- 
ties for  the  development  of  manufacturing 
and  other  industries  in  the  city  and  State." 

It  was  alleged  further  that  it  would  be  a 
diversion  of  the  fund  from  the  purpose  for 
which  it  was  raised  and  so  reduce  the  fund 
as  to  create  an  irreparable  injury,  and  an 
injunction  was  prayed  to  prevent  it. 

The  Chamber  of  Commerce  admitted  the 
allegations  of  the  complaint  as  to  its  incor- 
poration and  powers  and  that  it  was  about  to 
execute  the  contract  granting  the  subsidies 
for  a  boat  or  boats  to  navigate  the  Arkansas 
River,  as  alleged  in  the  complaint,  but  denied 
that  it  was  contrary  to  its  articles  of  incor- 
poration or  beyond  its  powers.  Denied  any 
representations  to  the  parties  subscribing  to 
or  donating  lands  in  aid  of  the  fund,  that 
[428]  such  fund  would  be  used  solely  in 
locating  factories  and  developing  the  re- 
sources of  the  City  of  Little  Rock  and  inci- 
dentally advertising  the  resources  of  the 
State.  Alleged  that  the  contracts  donating 
the  lands  and  purchasing  them  from  it  were 
in  writing. 

The  object  and  purpose  of  the  Little  Rock 
Chamber  of  Commerce  is  stated  in  Article  2 
of   its  constitution,  as  follows: 

"The  object  and  purpose  of  this  organiza- 
tion shall  be  the  upbuilding  the  city  of  Little 
Rock,  Argenta,  Pulaski  County  and  the  State 
of  Arkansas,  encouraging  and  assisting  in 
public  improvements  of  all  kinds  therein,  in- 
cluding streets,  highways,  sowers,  public 
buildings,  and  any  and  all  things  which  are 
for  the  public  good;  locatin*?  schools  and  col- 
leges, libraries,  and  all  things  which  look 
toward  higher  and  better  educational  advan- 
tages; locating  and  developing  and  assisting 
in  the  location  and  development  therein  of 
manufacturers  and  other  industries;  buying, 
Ann.  Cas.  1917C. — 50. 


owning,  developing  and  selling  property,  real 
and  personal,  borrowing  money  and  issuing 
bonds  and  other  evidences  of  indebtedness, 
and  executing  mortgages  or  deeds  of  trust 
to  secure  same;  conducting  a  merchants' 
association,  which  will  bring  merchanU  and 
parties  engaged  in  trade  in  closer  association 
and  work  for  the  mutual  advantage  and  pro- 
tection of  the  same,  conducting  a  board  of 
trade  with  all  the  necessary  adjuncts,  con- 
ducting a  real  estate  exchange,  which  shall 
unite  under  rules  of  business  and  justice  the 
business  of  buying,  selling  and  exchanging 
real  estate  and  for  the  conduct  and  control 
of  brokers,  agents  and  others  engaged  in  that 
line  of  business;  for  organizing  and  conduct- 
ing any  other  bureau  or  bureaus,  exchanges, 
which  the  board  of  governors  may  decide  shall 
be  beneficial  or  neces;»ary  in  the  building  up 
of  said  cities  and  State,  and  for  the  best 
interel^t  thereof  and  of  this  organization; 
shall  have  full  power  to  do  any  and  all 
things  deemed  necessary  in  carrying  on  any 
and  all  of  the  above  objects;  to  foster  and 
promote  the  commercial,  industrial,  physical 
[429]  and  moral  development  of  the  cities 
of  Little  Rock,  Argenta,  and  vicinity." 
Art.  10,  Sec.  6,  of  the  by-laws  provides: 
An  industrial  and  development  committee 
of  the  Chamber  of  Commerce  is  hereby  cre- 
ated. Said  committee  shall  have  exclusive 
control  of  the  disposition  of  the  industrial 
and  development  fund  raised  by  the  Chamber 
of  Commerce,  and  the  fund  shall  be  paid  out 
only  upon  drafts  or  warrants  of  said  com- 
mittee. .The  committee  shall  have  the  right 
to  make  investments  of  said  funds,  to  make 
donations  and  grant  aids  or  subsidies  and  use 
it  in  any  manner  which  a  majority  may  deter- 
mine upon  for  public  purposes.  The  section 
further  provides  that  the  committee  shall 
consist  of  six  members,  and  provides  for  their 
term  of  office,  and  that  it  may  have  the  right 
to  establish  by-laws,  rules,  and  regulations 
for  the  control  of  its  meetings. 

It  appears  from  the  testimony  what  repre- 
sentations were  made  by  the  canvassers  se- 
curing the  donation  and  subscriptions  to  the 
"Million-Dollar  Fund"  and  Mr.  Frank  B. 
Gregg,  who  was  president  of  the  Chamber  of 
Commerce  at  the  time,  stated  that  it  was 
represented  to  him  as  an  inducement  to  sign 
a  contract  for  the  purchase  of  certain  lands 
from  the  Chamber  of  Commerce  that  the 
proceeds  would  be  used  for  industrial  and  de- 
velopment purposes  by  bringing  factories  to 
Little  Rock.  The  money  was  to  be  used  to 
induce  factories  to  locate  in  Little  Rock.  He 
said:  '*At  the  time  the  million-dollar  fund 
w^aa  raised  in  1912  by  the  Chamber  of  Com- 
merce, it  was  not  contemplated  by  the  ofTicers 
of  the  Chamber  of  Commerce  that  any  part  of 
the  fund  would  be  used  in  inducing  naviga- 
tion on  the  Arkansas  River.     It  was  contem- 
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plated  that  the  fund,  when  it  was  raised, 
would  be  used  in  giving  bonuses  to  factories 
and  giving  sites,  part  paying  for  sites,  for 
factories,  and  advertising  Little  Rock  and 
vicinity;  in  fact,  in  any  way  that  would  help 
the  industrial  development  of  the  city." 

Mr.  Carl  J.  Baer  testified  that  he  was 
industrial  commissioner  of  the  Chamber  of 
Commerce  and  made  the  [430]  campaign  for 
the  "million -dollar  fund."  He  said  there  were 
no  contracts  made  with  the  plaintiffs,  except 
those  in  writing.  He  stated  generally  what 
was  necessary  to  the  industrial  development 
of  the  city,  and  "freight  rate  is  the  real 
hindrance  to  the  development  of  Little  Rock. 
Money  could  not  be  spent  in  a  more  advan- 
tageous way  than  in  securing  cheaper  trans- 
portation. The  object  in  subsidizing  the  boat 
was  to  secure  cheaper  rates,  and  thereby  im- 
prove conditions  in  Little  Rock.  Without 
effort  to  get  cheaper  transportation  the  fh am- 
ber of  Commerce  would  be  very  much  hindered 
in  the  development  of  Little  Rock,  and  the 
money  expended  would  not  result  in  material 
advantage  in  anything  like  it  would  if  it 
expended  the  money  in  securing  lower  rates. 
Cheaper  transportation  is  necessary  in  locat- 
ing schools  and  colleges  and  industrial  plants, 
and  all  things  of  that  kind  and  character  that 
go  to  build  up  a  city.  Was  familiar  with 
Little  Rock  and  its  surroundings,  and  in  his 
opinion  there  was  no  other  way  to  secure 
low  rates  than  by  river  competition."  He 
stated  the  purpose  of  the  contract  was  for 
the  purchase  of  the  boat,  that  it  was  the 
intention  of  the  committee  to  navigate  the 
river  and  if  necessary  to  purchase  a  boat  to 
engage  in  the  freight  and  passenger  traffic 
between  Little  Rock  and  Memphis,  and  "the 
operation  of  a  boat  line  between  Little  Rock 
and  Memphis  will  enable  citizens  of  Little 
Rock  to  demand  of  the  Interstate  Commerce 
Commission  a  river  and  rail  rate  to  all  points 
in  the  United  States,  the  same  as  other  cities 
on  navigable  streams." 

The  terms  of  the  contract  for  the  building 
of  the  boat  were  shown  in  evidence.  No 
financial  benefit  was  to  be  derived  by  the 
Chamber  of  (Commerce  from  the  operation  of 
the  boat,  no  profit  to  be  paid  it,  nor  loss  to 
be  sustained  by  it. 

D.  K.  Hawthorne  for  appellants. 
Mehaffy^  Reid  ^  Mehaffy  and  Latorence  B, 
Burrow  for  appellees. 

[431]  KiBBY,  J.  {after  stating  the  facts) . — 
The  Chamber  of  Comimerce  was  not  organized 
for  pecuniary  profit  or  dividend-making  or 
sharing,  but  under  the  statute,  providing  for 
the  organization  of  corporations  for  benevolent 
purposes,  such  as  boards  of  trade  or  chambers 
of  commerce,  which  statute  provides  they 
shall  have  for  carrying  out  the  purposes  and 


objects  of  their  organization  such  powers  as 
are  possessed  by  other  corporations  and 
which  may  be  necessary  to  their  efficient 
management  and  the  promotion  of  their  pur- 
poses.   Sections  937-943,  Kirby's  Digest. 

[432]  It  is  insisted  that  because  the  terms 
of  the  charter  designating  the  purposes  of  the 
organization  do  not  expressly  state  that  the 
corporation  shall  have  power  to  grant  a  sub- 
sidy for  the  operation  of  boats  on  the  Ar- 
kansas River,  that  the  contemplated  action  is 
beyond  its  powers.  The  statement  of  the 
object  and  purposes  is  broad  and  inclusive 
"for  the  upbuilding  of  the  cities  of  Little 
Rock  and  Argenta,  Pulaski  County,  and  the 
State  of  Arkansas,  encouraging  and  assisting 
in  public  improvements  of  all  kinds  therein, 
including  streets,  highways,  sewers,  public 
buildings  and  any  and  all  things  which  are 
for  the  public  good;  locating  schools  and  col- 
leges, locating,  developing  and  assisting  in 
location  and  development  therein,  manufac- 
tures and  other  industries,  .  .  .  conduct- 
ing a  merchants'  association,  board  of  trade, 
real  estate  exchange  .  .  .  for  organizing 
and  conducting  any  other  bureau  or  bureaus, 
exchanges,  which  the  board  of  governors  may 
decide  will  be  beneficial  or  necessary  in  the 
building  up  of  said  cities  and  State,  for  the 
best  interest  thereof  and  of  the  organization, 
shall  have  full  power  to  do  any  and  all  things 
deemed  necessary  in  carrying  on  any  and  all 
of  the  above  objects  to  foster  and  promote 
the  commercial,  industrial,  physical,  and  mor- 
al development  of  the  cities  of  Little  Rock, 
Argenta   and   vicinity. 

Thompson  says:  "The  powers  of  the  cor- 
poration are  to  be  measured  by  its  charter 
read  in  connection  with  the  general  laws 
applicable  to  such  corporations,  and  whatever 
under  the  charter  and  general  laws,  reason- 
ably construed,  may  be  fairly  considered  as 
incidental  to  the  purposes  for  which  the  cor- 
poration was  created,  is  not  to  be  taken  as 
prohibited,  but  is  as  much  granted  as  that 
which  is  expressed."  3  Thompson  on  Corpora- 
tions, §  2771. 

Ordinarily  only  such  powers  and  rights 
can  be  exercised  by  corporations  under  their 
charters  as  are  clearly  comprehended  within 
the  words  of  the  act  or  derived  therefrom 
by  necessary  implication  regard  being  had  to 
the  object  of  the  grant  and  the  charter  read 
in  the  light  [433]  of  any  general  laws  which 
are  applicable  is  the  measure  of  its  powpr?, 
and  such  is  the  case  whether  the  corporation 
is  created  by  special  charter  from  the  Legisla- 
ture or  formed  by  articles  of  association  un- 
der general  laws.  Thomaa  v.  West  Jersey  R. 
Co.  101  U.  S.  71,  25  U.  S.  (L.  ed.)  950.  " 

Cyc.  says:  "The  implied  powers  of  a  cor- 
poration are  not  limited  to  such  as  are  in- 
dispensably necessary  to  carry  into  effect  those 
expressly    granted,    but    comprise    all    that 
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are  necessary  in  the  sense  of  being  appro- 
priate, convenient  and  suitable  for  such  pur- 
poses, including  the  right  to  a  reasonable 
choice  of  means  to  be  employed.  They  must 
result  from  the  charter  by  necessary  implica- 
tion, regard  being  had  to  the  object  and  pur- 
pose of  the  corporation,"  and  "if  the  means 
emioyed  are  reasonably  adapted  to  the  ends 
for  which  the  corporation  was  created,  they 
come  within  its  implied  or  incidental  powers, 
although  they  may  not  be  specifically  desig- 
nated by  the  act  of  incorporation."  10  Cyc. 
1097. 

Our  court  has  said  that,  'Towers  that  are 
essential  to  the  exercise  of  the  powers  ex- 
pressly granted  are  necessarily  implied  from 
tliose  expressly  granted  and  are  as  much 
granted  as  if  expressed."  Rachels  v.  Stecher 
Cooperage  Works,  95  Ark.  6,  128  S.  W.  348; 
Simmons  Nat.  Bank  v.  Dilley  Foundry  Co. 
95  Ark.  368,  130  S.  W.  162. 

It  is  also  true  and  a  well  settled  general 
rule  of  law  that  the  power  of  a  corporation 
to  make  and  take  contracts  is  restricted  to 
the  purposes  for  which  it  is  created  and  can- 
not legally  be  exercised  by  it  for  other  pur- 
poses. Simmons  Nat.  Bank  v.  Dilley  Foundry 
Co.  supra. 

(1-2)  Of  course  the  enumeration  of  the 
powers  of  a  corporation  in  its  charter  implies 
the  exclusion  of  all  others  not  fairly  inciden- 
tal to  those  granted.  The  only  question  here, 
as  said,  is  whether  the  proposed  action  of 
the  Chamber  of  Commerce  to  grant  a  subsidy 
for  the  construction  and  operation  of  boats 
in  the  navigation  of  the  Arkansas  River  in 
carrying  passengers  and  freight  for  hire  be- 
tween Little  Rock,  Arkansas,  and  Memphis, 
Tennessee,  transcends  its  powers.  We  do  not 
think  it  does.  The  purpose  of  the  organiza- 
tion was  to  foster  [434]  and  promote  the 
educational,  commercial,  industrial,  physical 
and  moral  development  of  the  cities  of  Little 
Rock,  Argenta  and  vicinity,  and  if  the  estab- 
lishment and  operation  of  the  boat  line  as 
proposed  would  reasonably  tend  to  any  such 
development,  it  would  easily  come  within  the 
implied  and  incidental  powers  of  the  corpora- 
tion being  necessary,  appropriate  and  suitable 
for  effecting  the  purpose. 

If  it  be  questionable  whether  the  Arkansas 
River  can  be  successfully  navigated  by  the 
granting  of  the  subsidy  and  the  construction 
and  operation  of  the  proposed  boat  line,  that 
is  a  matter  left  for  decision  to  the  industrial 
and  development  committee  of  the  Chamber 
of  Commerce  and  the  organization  itself,  and 
of  its  decision  appellants  cannot  complain, 
unless  the  success  of  it  is  so  improbable  as  to 
show  an  arbitrary  exercise  of  the  power,  and 
waste  of  the  fund. 

It  is  a  well  recognized  fact  that  accessibil- 
ity to  market  and  facilities  for  transporta- 
tion, at  a  low  and  reasonable  freight  rate, 


tend  greatly  to  the  development  and  promo- 
tion of  the  local  welfare  in  industrial  and 
commercial  ways.  This  is  not  disputed  by 
appellants  who  object  chiefly  because  they 
think  the  proposed  project  is  impracticable 
and  will  result  in  failure  and  loss,  forecasting 
the  future  from  the  experience  of  the  past. 
That  however  was  a  matter  to  be  settled  by 
the  Chamber  of  Commerce  or  its  appropriate 
committee  and  has  been  against  appellant's 
contention.  We  think  the  right  of  the  ap- 
pellee to  use  the  funds  donated  to  it  to  be  ex- 
pended for  the  promotion  of  the  public  wel- 
fare of  the  cities  of  Little  Rock,  Argenta, 
their  vicinity  and  the  State,  in  physical,  mor- 
al, educational,  commercial  and  industrial 
ways,  includes  the  power  to  use  it  as  proposed 
in  the  establishment  of  a  boat  line  for  the 
navigation  of  the  river,  under  the  circum- 
stances. 

We  do  not  think  it  necessary  to  decide 
whether  a  corporation  may  become  a  member 
of  a  partnership,  since  this  record  discloses 
that  there  was  no  attempt  or  agreement  on 
its  part  to  do  so,  it  being  expressly  agreed 
[435]  that  the  corporation  does  not  share  in 
the  profit  or  loss  of  the  enterprise  of  the 
navigation  of  the  river. 

The  decree  is  affirmed. 


NOTE. 

Powen  aad  Llalbilitiea  of  PriT»te  Cor- 
poration or  Assooiatioii  Oreanised  to 
Promote  Baslness  Interests  of  Con- 
Lity. 


A  private  corporation  is  not  restricted  to 
the  exercise  of  the  powers  expressly  conferred 
on  it  by  its  charter,  but  has  certain  well- 
recognized  implied  powers,  which  are  neces- 
sary to  carry  out  the  powers  expressly  grant- 
ed. These  implied  powers  are  not  limited  to 
such  as  are  indispensable  for  the  purpose  of 
carrying  into  effect  those  expressly  granted, 
and  to  accomplish  the  purposes  of  its  creation 
but  comprise  all  that  are  necessary,  in  the 
sense  of  being  appropriate  and  suitable,  in- 
cluding the  right  of  reasonable  choice  of 
means  to  be  employed.  See  7  R.  C.  L.  tit. 
Corporations  J  p.  528. 

Under  the  foregoing  rule,  a  private  cor- 
poration organized  to  promote  the  business 
interests  of  a  community  has  such  implied 
powers  as  result  legitimately  from  its  ex- 
pressed powers  and  purposes.  See  the  re- 
ported case.  See  also  Colorado  Springs  Co. 
V.  American  Pub.  Co.  97  Fed.  843,  38  C.  C.  A. 
433;  Fulton  v.  Sterling  Land,  etc.  Co.  47 
Kan.  621,  28  Pac.  720.  In  Colorado  Springs 
Co.  T.  American  Pub.  Co.  supra,  it  appeared 
that  the  statute  under  which  a  corporation 
was  formed  permitted  companies  to  be  formed 
for  the  purpose  of  aiding,  encouraging  and 
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inducing  immigration.  The  corporation  was 
formed  for  the  purpose  of  purchasing  and 
selling  lands  in  a  certain  place,  and  for  the 
establishment  and  building  up  of  colonies, 
towns  and  watering  places  therein.  It  was 
held  that  the  corporation  had  the  power  to 
make  a  contract  for  the  publication  of  souve- 
nirs which  were  designed  to  advertise  its 
lands  and  increase  its  patronage.  In  Fulton 
V.  Sterling  Land,  etc.  Co.  47  Kan.  621,  28 
Pac.  720,  the  facts  were  stated  by  the  court 
as  follows:  "An  examination  of  the  record 
shows  that,  in  1886,  the  people  of  the  city 
of  Sterling,  like  the  people  of  most  otlier 
cities  of  Kansas,  were  actively  engaged  in  an 
endeavor  to  improve  their  city.  To  promote 
such  endeavor,  they  determined  to  secure 
the  erection  of  a  building  therefor  and  the 
endowment  of  a  college  in  their  midst.  They 
held  public  meetings  and  discussed  plans  for 
raising  money  for  the  erection  of  the  college 
building,  the  defendant  below,  Fulton,  being 
a  resident  of  said  city,  and  actively  engaged 
with  others  in  the  work  of  securing  said 
money.  The  consultations  in  relation  to  the 
method  of  obtaining  the  means  to  secure  the 
erection  of  a  college  building  finally  resulted 
in  an  understanding  that  a  corporation  should 
be  created  which  should  take  control  of  the 
business  of  erecting  such  building;  that  said 
corporation  should  purchase  land  in  a  body, 
and  cut  it  up  into  blocks  and  lots  and  sell 
the  same,  and  from  the  profits  thus  obtained 
raise  a  portion  of  the  money  with  which  to 
erect  said  college  building.  It  was  also 
agreed  that  subscriptions  should  be  solicited 
among  the  residents  of  the  city,  to  further 
aid  in  the  construction  of  said  building.  In 
pursuance  of  this  understanding,  the  Sterling 
Land  and  Investment  Company  was  incor- 
porated, and  the  subscriptions  contained  in 
subscription  list  herein  copied  were  obtained. 
.  .  .  The  charter  of  the  Sterling  Land  and 
Investment  Company  declares  that  the  pur- 
pose for  which  the  corporation  is  formed  is 
'to  buy,  own  and  sell  real  and  personal 
property,  and  to  improve  the  same.' "  In 
an  action  against  one  of  the  signers  of  the 
subscription  list  to  recover  the  amount  of  his 
KubRcription  it  was  contended  that  the  cor- 
poration had  no  power  to  bind  itself  by  a 
contract  to  build  a  collep^e.  The  court  said 
in  answering  this  contention:  "The  charter 
confers  express  power  upon  tlie  corporation, 
not  only  to  buy  and  sell  both  real  and  per- 
sonal property,  but  also  to  improve  the  same. 
We  think  it  might  be  held  that  the  building 
of  a  college  upon  a  small  piece  of  land  a  part 
of  tiie  larger  tract  purchased  by  the  corpora- 
tion, and  which  is  surrounded  bv  tlie  lands  of 
the  corporation,  is  an  improvement  of  the 
lands  of  the  corporation.  The  building  of 
the  college  certainly  enhanced  the  value  of  the 
lands  owned  by  the  corporation,  and  in  that 


sense  improved  them.  But  whether  or  not  the 
charter  conferred  express  power  upon  the  cor- 
poration to  build  the  college,  still,  within  the 
decisions  of  this  court,  the  corporation  liad 
power  to  build  the  college  or  do  anything  else 
the  direct  and  proximate  tendency  of  which 
would  be  to  improve  the  property  of  the  cor- 
poration by  enhancing  its  value,  or  to  render 
it  more  desirable  and  salable." 

With  respect  to  a  contract  entered  into  by  an 
unincorporated  association  organized  to  pro- 
mote the  business  interests  of  a  community,  it 
seems  that  its  members,  or  at  least  those  who 
actually  participate  in  the  transaction,  are 
individually  liable.  Alkahest  Lyceum  Sys- 
tem V.  Featherstone  (Miss.)  74  So.  151;  Lyun 
V.  Commerical  Club,  31  S.  D.  401,  141  N.  W. 
471.  In  the  case  first  cited  it  appeared  that 
the  defendants  who  were  officers  of  an  un- 
incorporated organization  "for  the  improve- 
ment and  betterment  of  the  town  of  Senatobia, 
for  beautifying  and  for  civic  pride'*  entered 
into  a  contract  on  behalf  of  the  organization 
with  the  plaintiffs,  whereby  the  latter  agreed 
to  furnish  a  series  of  entertainments.  In 
an  action  on  the  contract  to  recover  the  con- 
sideration agreed  to  be  paid  for  the  enter- 
tainments it  was  held  that  the  defendants 
were  personally  liable.  In  Lynn  v.  Commer- 
cial Club,  31  S.  D.  401,  141  N.  W.  471,  an  ac- 
tion brought  against  the  active  members  of  a 
voluntary  association  to  recover  the  value  of 
services  performed  bj  the  plaintiff  and  his 
assigns  or  in  the  removal  of  certain  buildings 
from  one  town  to  another,  it  appeared  that 
the  association  was  a  commercial  club  and 
the  plaintiff  and  his  assignors  performed  the 
services  in  response  to  requests  from  Bome  of 
the  members  of  the  club.  In  affirming  a  judg- 
ment for  the  plaintiff  as  against  several  objec- 
tions made  to  it,  the  court  said:  "It  is  first 
claimed  that  it  was  prejudicial  error  to  ad- 
mit in  evidence  Exhibit  A.  This  was  a  con- 
tract between  the  Commercial  Club  of  Wittcn, 
party  of  the  first  part  (which  was  signed 
by  three  of  the  defendants  as  a  committee 
for  such  club ) ,  and  four  of  the  inhabitants 
of  the  town  of  Witten,  parties  of  the  second 
part.  It  provided  for  the  removal  of  six 
buildings  from  Red  Hill  to  Witten,  free  of 
charge  to  the  parties  of  the  second  part.  It 
is  claimed  by  appellants  that  this  contract 
did  in  no  wise  go  to  prove  that  the  plaintiff 
and  his  assignors  were  hired  to  perform  the 
services  of  moving,  and  that  such  contract 
was  irrelevant  to  any  issue  in  the  case,  and 
that  its  admission  in  evidence  was  prejudicial 
to  the  defendants.  Respondent  contends  that 
such  contract  was  admissible  to  show  that 
there  was  a  Witten  Commercial  Club,  and 
that  the  three  of  the  defendants  who  signed 
the  contract  were  a  committee  of  the  club, 
and  were  taking  an  active  part  in  reference 
to  the  removal  of  the  buildings.     We  think 
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that  the  respondent's  contention  is  correct^ 
and  that  the  question  as  to  the  legality  of 
the  contract  and  as  to  whether  it  was  en- 
forceable or  not  between  the  parties  is  un- 
important. It  was  clearly  admissible  for  the 
purposes  claimed  by  respondent.  It  is  next 
claimed  that  the  court  erred  in  admitting 
evidence  as  to  transactions  and  conversations 
had  between  one  or  more  of  the  defendants 
with  the  plaintiff  or  his  assignors,  at  which 
one  or  more  of  the  defendants  was  not  pres- 
ent. This  claim  covers  11  of  the  assignments 
of  error.  It  is  a  general  proposition  that 
each  member  of  an  unincorporated  or  vol- 
untary association  is  liable  for  the  debts 
thereof  incurred  during  his  period  of  member- 
ship, and  which  had  been  necessarily  contract- 
ed for  the  purpose  of  carrying  out  the  objects 
for  which  the  association  was  formed.  4  Cyc. 
311.  But,  if  the  debt  is  contracted  entirely 
beyond  the  scope  of  the  association,  only  those 
members  who  assent,  participate,  or  ratify 
are  liable.  The  purpose  of  the  organization 
of  the  association  was  not  show^n  in  evidence, 
but  there  was  sufficient  evidence,  if  believed 
by  the  jury,  to  show  that  the  four  defendants 
against  whom  the  verdict  was  rendered  had 
either  assented  to,  participated  in,  or  ratified 
the  transaction.  In  this  view  the  court  was 
clearly  right  in  overruling  the  objection  of 
the  absent  defendants.  The  rule  in  this  case 
is  analogous  to  the  rule  of  evidence  in  actions 
for  conspiracy  where  the  fact  of  a  conspiracy 
has  been  proven.  Under  such  rule,  these 
transactions  and  conversations  were  clearly 
admissible  as  against  all  of  the  four  defend- 
ants, even  though  some  of  thera  were  not 
actually  present  at  the  time  of  the  particular 
transaction." 
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Ckarities  —  What  Is  Oharitable  Cor- 
poration —  Volunteer  Firo  Com- 
pany. 

The  volunteer  fire  company,  incorporated 
by  Act  March  24,  1851  (Acts  1850-51,  c. 
728),  and  whose  charter  was  amended  by 
Act  April  24,  1884   (Acts  1883-84,  c.  1112), 


is  not  a  public  charity  corporation,  within 
Ky.  St.  §  323,  as  to  disposition  of  a  charity 
society's  property  on  its  dissolution,  there 
not  only  being  no  gift  to  anybody,  but  no 
public  purpose  being  imposed  on  the  owners 
of  the  property,  necessary  under  the  defini- 
tion of  a  public  charity  iu  section  317. 
[See  note  at  end  of  'this  case.] 

Corporations  —  Dissolution  —  Volun- 
teer Fire  Company  —  Distribution  of 
Assets. 

An  incorporated  volunteer  fire  company  not 
being  a  public  charity,  its  property,  on  its 
dissolution,  goes  to  its  surviving  members, 
and  does  not  revert  to  its  grantors  or  es- 
cheat. 

Appeal  from  Circuit  Court,  Mason  county. 

Action  by  Neptune  Fire  Engine  and  Hose 
Company,  plaintifi",  against  Board  of  Educa- 
tion of  Mason  County  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The   facts   are  stated   in   the   opinion.     He- 

VEBSEa). 

A.  D.  Cole  for  appellant. 
W.  H.  JRees  and  WortMngton,  Cochran  d 
Browning  for  appellees. 

[2]  Miller,  C.  J. — The  question  for  de- 
cision in  this  case  is,  whether  the  land  of  the 
Neptune  Fire  Engine  &  Hose  Co.  No.  2,  of 
Maysville,  Ky.,  upon  the  dissolution  of  that 
corporation,  should,  ( 1 )  revert  to  the  grantor 
of  the  land,  or  (2)  go  to  the  Board  of  Educa- 
tion of  Mason  County,  or  (3)  be  distributed 
among  the  living  members  of  the  corporation. 

The  appellant  was  incorporated  by  an  Act 
of  the  General  Assembly,  approved  March 
24th,  1851,  which  reads  as  follows: 

"An  Act  to  incorporate  the  Neptune  Fire 
Engine  &  Hose  Co.  of  Maysville." 

"Sec.  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  Commonwealth  of  Kentucky, 
That  Richard  C.  Davis,  [3]  Wm.  W.  Pike, 
Thomas  N.  Ross,  David  N.  Biggers,  John 
Hunt,  Jr.,  Robert  C  White  and  Wm.  D.  Hix- 
on  and  their  associates  are  hereby  created  a 
body  politic  and  corporate  by  the  name  and 
style  of  the  Neptune  fire  engine  &  hose  com- 
pany, No.  2,  of  Maysville,  Kentucky,  and,  as 
such,  shall  have  perpetual  succession,  and 
may  be  capable,  in  law,  of  contracting  and 
be  contracted  with,  suing  and  being  sued, 
pleading  and  impleading,  in  any  action  or 
suit  in  any  court  whatever;  and  may  have 
and  use  a  common  seal,  and  change  the  same 
at  pleasure. 

"Sec.  2.  They  shall  have  the  right  to  pur- 
chase, take,  and  hold  one  or  more  engines, 
hose  carriage  and  hose,  and  all  the  necessary 
apparatus  and  tools  for  the  use  and  repair 
of  the  same;  to  sell  and  convey,  and  purchase 
other  engines,  etc.     They  may  purchase  and 
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hold,  in  the  city  of  Maysville,  as  much  ground 
as  will  be  required  for  a  convenient  engine 
house,  and  a  place  to  transact  their  business, 
the  value  of  the  same  not  to  exceed  Ten 
Thousand  Dollars,  which  amount  of  property 
they  shall  be  entitled  to  hold. 

"Sec.  3.  The  management  of  the  said  prop- 
erty and  company  shall  be  under  the  direc- 
tion of  a  president,  vice-president,  three  en- 
gineers, and  three  directors  chosen  at  such 
time  and  place  as  the  by-laws  of  the  company 
may  direct;  and  they  may  have  a  secretary 
and  treasurer,  and  keep  a  record  of  their  pro- 
ceedings. 

"Sec.  4.  The  members  of  this  company,  not 
to  exceed  three  hundred,  active  and  honorary, 
shall  be  exempted  from  militia  duty,  except  in 
time  of  war,  and  from  service  on  all  juries 
and  venires.  The  secretary  of  said  company 
on  or  before  the  first  of  February  in  each 
year,  shall  furnish  the  sheriff  and  circuit 
court  clerk  with  a  list  of  members,  active  and 
honorary,  of  said  company:  Provided,  that 
those  members  of  the  company  who  are  honor- 
ary members,  and  not  engaged  in  the  active 
duties  of  the  company,  shall  not  be  released 
from  serving  on  juries,  but  shall  only  be 
exempted  from  military  duty."  Acts  1860-51, 
vol.  2,  p.  660. 

An  amendatory  act,  approved  April  24th, 
1884,  changed  section  4  of  the  charter  by 
adding  the  word  "life"  alter  the  word  "ac- 
tive" wherever  it  occurs  in  that  section;  by 
striking  out  the  word  "provided,"  and  all 
that  follows  it  in  said  section ;  and  by  adding 
an  additional  section  empowering  two-thirds 
of  the  active  members  of  the  company  to  bor- 
row not  exceeding  $5,000.00  [4]  for  the  pur- 
pose of  repairing  the  company's  property  or 
rebuilding  its  hall,  with  power  to  issue  bonds 
therefor  secured  by  a  mortgage  upon  the  real 
property  of  the  company. 

Pursuant  to  the  authority  granted,  the 
corporation  bought  a  lot  fronting  40  feet 
on  the  north  side  of  Third  Street,  in  Mays- 
ville,  on  March  18th,  1862,  from  John  B.  and 
James  P.  Poyntz,  for  the  sum  of  $575.00,  tak- 
ing the  title  to  the  corporation.  This  pur- 
chase price  was  contributed,  in  part,  by  mem- 
bers of  the  corporation,  and  the  remainder 
of  the  purchase  money  was  derived  from  the 
rents  of  said  property. 

Although  the  purpose  of  the  corporation 
is  not  expressly  stated  in  the  charter,  it  Is 
apparent  that  appellant  was  a  volunteer  fire 
company,  organized  for  the  purpose  of  ex- 
tinguishing fires  within  the  corporate  limits 
of  Maysville.  The  corporation  erected  a 
building  upon  its  lot  and  equipped  it  with 
Huitable  fire  apparatus;  and,  for  many  years 
it  received  compensation  for  its  services  from 
the  city  of  Maysville.  The  company  continued 
its  activities  along  this  line  until  the  city 
of  Maysville  established  a  regular  fire  depart- 
ment of  paid  firemen. 


The  corporation  continued  in  existence, 
however,  until  February  6th,  1912,  when  tlie 
24  persisting  members,  by  appropriate  pru 
ceedings,  dissolved  the  corporation  and 
brought  this  action  for  a  sale  of  the  lot  and 
its  building,  for  the  purpose  of  distributing 
the  proceeds  of  sale  between  the  persisting 
members. 

In  order  that  there  might  be  no  question 
concerning  the  title  to  the  property,  the  plain- 
tiffs made  the  Board  of  Education  of  Mason 
County,  the  Board  of  Education  of  the  city 
of  Maysville,  the  Commonwealth  of  Kentucky, 
and  John  Walsh,  escheator,  defendants  to  the 
action. 

By  consent  of  all  the  parties,  the  properly 
was  sold  under  a  judgment  of  the  court, 
which  reserved  the  rights  of  all  the  parties 
to  the  proceeds  of  sale  for  future  determina- 
tion. The  property  sold  for  $7,000.00;  and 
that  fund,  which  now  stands  in  lieu  of  the 
property,  is  the  subject  of  this  litigation. 

It  was  claimed  by  the  Board  of  Education 
of  the  city  of  Maysville,  and  by  the  Board 
of  Education  of  Mason  County,  under  section 
323  of  the  Kentucky  Statutes,  which  reads  as 
follows : 

"If  any  society  holding  lands  shaU  dissolve, 
the  title  to  such  land  and  appurtenances  shall 
vest  in  the  trustees  [5]  of  the  county  semi- 
nary in  which  the  land  may  lie,  for  the  use 
of  such  seminary;  and  if  there  be  no  such 
seminary,  then  in  the  county  court,  for  the 
benefit  of  common  schools  in  the  county.  The 
provisions  of  this  chapter  shall  not  apply  to 
the  society  called  Shakers,  who  shall  have 
the  same  right  to  acquire  and  hold  real  estate 
as  they  have  had  prior  to  the  passage  of  this 
law." 

But,  as  there  was  no  county  seminary  in 
Mason  County,  the  Board  of  Education  of 
Mason  Countv  asked  that  the  fund  be  turned 
over  to  the  county  court  of  Mason  County 
to  be  held  in  trust  for  the  common  schools  of 
the  county. 

The  chancellor  adjudged  that  the  $7,000.00 
derived  from  the  sale  of  the  real  estate  as 
above  stated,  less  $146.35  necessary  to  pay  a 
street  claim,  should  pass  to  and  be  held  by 
the  county  court  of  Mason  County  for  the 
benefit  of  the  common  schools  of  that  county, 
by  virtue  of  section  323  of  the  Kentucky  Stat- 
utes, above  quoted.  From  that  judgment  the 
corporation  and  its  members  prosecute  this 
appeal. 

Tlie  chancellor  rested  his  judgment  upon 
the  idea  that  the  Neptune  Fire  Engine  &  Hose 
Company  was  not  a  private  corporation,  but 
was  organized  and  created  for  a  public  or 
charitable  use,  and,  upon  its  dissolution,  the 
disposition  of  its  property  was  controlled  by 
section  323  of  the  Statutes,  supra,  which  Is 
a  part  of  chapter  17  of  the  Kentucky  Stat- 
utes, dealing  with  "Charitable  Uses  and  Ke- 
ligious   Societies."     The   statute   is  only  an 
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extension  of  the  equitable  doctrine  that  a 
charity  corporation  is  but  a  trustee  for  the 
public,  and  to  give  its  assets  to  its  members 
would  be  a  perversion  of  the  trust. 

Appellants  concede  that  if  this  volunteer 
lire  company  was  a  public  charity,  the  devo- 
lution of  its  assets  is  controlled  by  section 
323,  supra;  but  they  insist  that  the  Neptune 
Company  was  a  private  corporation  and  that 
the  disposition  of  its  assets  is  governed  by 
the  law  applicable  to  private  corporations. 

What,  then,  was  the  character  of  the  Nep- 
tune Fire  Engine  k  Hose  Comp>any? 

Looking  to  the  charter  of  the  company  to 
ascertain  its  purpose  and  character,  it  will  be 
seen  that  it  was  given  the  power  usually 
granted  to  ordinary  private  corporations,  to 
buy  and  sell  real  and  personal  property, 
to  contract,  to  sue  and  be  sued,  and  to  have 
and  use  a  common  seal  and  change  it  at 
pleasure. 

[6]  No  public  or  other  duty  was  imposed 
upon  it;  it  had  no  capital  stock;  and  its 
property  wm  not  acquired  by  gift,  but  by 
purchase. 

The  management  of  the  property  of  the 
corporation  was  placed  under  the  direction 
of  its  officers  selected  by  the  members  of  the 
corporation.  The  second  section  of  the  amend- 
atory Act  of  1884  emphasized  the  business 
character  of  the  corporation,  as  follows : 

*'Two-thirds  of  the  active  members  of  the 
said  company  may  borrow  money  not  to  ex- 
ceed $5,000.00  for  the  purpose  of  repairing 
their  property  or  rebuilding  their  hall,  and 
may  issue  bonds  bearing  six  per  cent,  or  less, 
or  borrow  the  money  on  notes,  in  either 
ease  giving  a  mortgage  upon  the  real  prop- 
erty of  the  company."  Acts  1883-4,  vol.  2, 
p.  568. 

It  will  readily  be  seen  that  the  judgment  of 
the  chancellor  disposing  of  the  corporate 
property  as  directed  by  the  statute,  can  be 
upheld  only  upon  the  idea  that  the  appellant 
company  was  a  public  trust,  or  charity,  and 
not  a  private  corporation. 

So,  the  question  at  last  is,  what  is  a  public 
charitable  institution,  and  does  the  Neptune 
Pire  Engine  k  Hose  Company  come  within 
the  meaning  of  that  term? 

Until  the  decision  in  Vidal  v.  Philadelphia, 
2  How.  194,  11  U.  S.  (L.  ed.)  205.  by  the 
United  States  Supreme  Court  in  1844,  it  was 
generally  held  that  public  trusts,  or  charities, 
owed  their  origin  to  the  Statute  of  43  Eliza- 
beth (A.  D.  1601.),  and  consequently,  that 
no  charity  could  be  sustained  unless  it  was 
embraced  within  the  twenty -one  specific 
classes  enumerated  in  that  statute. 

That  view  had  been  expressed  by  the  United 
States  Supreme  Court,  speaking  through 
Chief  Justice  Marshall,  in  Philadelphia  Bap- 
tist Assoc.  V.  Hart,  4  Wheat.  1,  4  U.  S.  (L. 
ed.)  409,  decided  in  1819.  Notwithstanding 
this  eminent  authority,  the  view  therein  ex- 


pressed was  disavowed  in  the  Girard  will  case, 
supra,  which  first  announced  the  now  gen- 
erally accepted  doctrine  that  the  court  of 
chancery  had  exercised  jurisdiction  over  char- 
ities long  before  the  Act  of  43  Elizabeth  was 
passed.  The  earlier  English  decisions,  then 
first  made  accessible,  established  the  fact  that 
the  Statute  of  43  Elizabeth  had  only  the 
effect  to  regulate  a  jurisdiction  already  pos- 
sessed, and  to  define  more  distinctly  the 
classes  of  objects  which  are  charitable.  Atty.- 
Gen.  v.  Tancred,  Ambl.  351 ;  Baililfs  v.  Lenth- 
all,  2  Atk.  551;  [7]  Atty.-Gen.  v.  Middleton, 
2  Ves.  327;  Atty.-Gen.  v.  Skinner's  Co.  2 
Russ.  407. 

The  existence  of  such  a  jurisdiction  an- 
terior to  and  independent  of  the  Statute  of 
43  Elizabeth,  is  now  generally  admitted.  Vi- 
dal V.  Girard,  2  How.  194,  11  U.  S.  (L.  ed.) 
205;  Quid  V.  Washington  Hospital,  95  U.  S. 
303,  24  U.  S.  (L.  ed.)  450,  overruling  Phila- 
delphia Baptist  Assoc,  v.  Hart,  4  Wheat.  1, 
4  U.  S.  (L.  ed.)  499;  Kain  v.  Gibboney,  101 
U.  S.  362,  25  U.  S.  (L.  ed.)  813;  Burbank  v. 
Whitney,  24  Pick.  (Mass.)  153,  35  Am.  Dec. 
312;  Preachers'  Aid  Soc.  etc.  v.  Rich,  45  Me. 
559;  Derby  v.  Derby,  4  R.  I.  436;  Landis  v. 
Wooden,  1  Ohio  St.  160,  59  Am.  Dec.  615; 
First  Baptist  Church  v.  Robberson,  71  Mo. 
326;  State  v.  Smith,  16  Lea.  (Tenn.)  632; 
Williams  v.  Pearson,  38  Ala.  299;  Lagrange 
County  V.  Rogers,  55  Ind.  297;  Dodge  v. 
Williams,  46  Wis.  91,  1  N.  W.  92,  50  N.  W. 
1103;  Shotwell  v.  Mott,  2  Sandf.  Ch.  (N.  Y.) 
46;  Shields  v.  Jolly,  1  Rich.  Eq.  (S.  C.)  99, 
42  Am.  Dec.  349;  Goodale  v.  Mooney,  60  N. 
H.  528,  49  Am.  Rep.  334;  In  re  Hinckley,  58 
Cal.  457;  Beall  v.  Fox,  4  Ga.  404;  Hoeffer 
V.  Clogan,  171  111.  462,  49  N.  E.  527,  40 
L.R.A.  730,  63  Am.  St.  Rep.  241;  Miller  v. 
Chittenden,  2  la.  315;  Gass  v.  Wilhite,  2 
Dana  (Ky.)  170,  26  Am.  Dec.  446;  6  Cyc. 
899. 

In  Maryland,  Michigan,  Minnesota,  New 
York,  North  Carolina,  Virginia,  West  Vir- 
ginia and  Wisconsin,  a  marked  divergence  is 
found,  chiefly  as  the  result  of  local  statutes. 
14  L.R.A.(N.S.)    58;    6  Cyc.  901. 

While  the  Statute  of  43  Elizabeth  is  not 
to  be  regarded  as  the  origin  of  charitable 
uses,  it  has,  however,  always  been  looked  to 
as  furnishing  a  definition  of  what  uses  are 
to  be  considered  as  charitable;  although  in 
those  states  in  which  the  statute  is  not  in 
force,  the  courts  will  not  confine  themselves 
to  the  objects  enumerated  in  the  statute.  In 
addition  to  the  uses  set  forth  in  the  preamble 
to  the  Statute  of  43  Elizabeth,  many  other 
objects  have  been  held  to  be  charitable,  be- 
cause they  were  analogous  to  those  mentioned 
in  the  statute,  and  were  considered  to  be  in 
conformity  with  the  spirit  of  the  preamble. 
Although  not  within  the  strict  letter  of  the 
statute,  they  have  been  held  to  fall  within 
its  equity. 
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Many  attempts  have  been  made  to  define 
a  charity,  but  they  have  always  resulted  in 
a  definition  that  is  subject  to  criticism. 

The  now  celebrated  definition  of  a  charity 
as  formulated  by  Horace  Binney  in  his  argu- 
ment in  the  Girard  will  case  (2  How.  194, 
11  U.  S.  (L.  ed.)  205),  and  approved  by  this 
court  in  Ford  v.  Ford,  91  Ky.  575,  16  S.  W. 
451,  reads  as  follows: 

[8]  "Whatever  is  given  for  the  love  of  Grod, 
or  for  the  love  of  your  neighbor,  in  the 
catholic  and  universal  sense — given  from 
these  motives  and  to  these  ends — free  from 
the  stain  or  taint  of  every  consideration  that 
is  personal,  private,  or  selfish,  is  a  gift  for 
charitable  uses." 

This  definition  was  severely  criticised  by 
Judge  Paxson  of  the  Supreme  Court  of  Penn- 
sylvania, in  Fire  Ins.  Patrol  v.  Boyd,  120  Pa. 
St.  624,  15  Atl.  553,  1  L.R.A.  417,  6  Am.  St. 
Rep.  745,  upon  the  ground  that  it  tested  the 
nature  and  character  of  the  institution  by 
the  motives  of  the  donor,  and  not  by  the 
purposes  of  the  institution. 

Judge  Paxson  said: 

"Is  the  Insurance  Patrol  a  public  charita- 
ble institution?  The  learned  court  below  held 
that  it  was  not,  upon  the  ground  that  the 
main  object  of  the  institution  wa^  to  benefit 
the  insurance  companies,  who  were  the  chief 
contributors  to  its  funds.  In  other  words, 
the  learned  judge  tested  the  nature  and  char- 
acter of  the  institution  by  the  motives  of 
its  contributors.  We  might  be  driven  to  the 
same  conclusion  were  we  to  adopt  Mr.  Bin- 
ney's  definition,  as  found  in  his  argument  in 
the  Girard  will  case,  as  the  test  of  a  public 
charity,  where  he  said:  *It  is  whatever  is  giv- 
en for  the  love  of  God,  or  for  the  love 
of  your  neighbor,  in  the  catholic  and  uni- 
versal sense — given  from  these  motives,  and 
to  those  ends,  free  from  the  stnin  or  taint 
of  every  consideration  that  is  personal, 
private,  or  selfish.'  This  is  undoubtedly  char- 
ity in  its  highest  and  noblest  sense;  the  Re- 
cording Angel  might  well  point  to  it  with 
satisfaction;  and  it  may  be  the  text  in  the 
great  hereafter;  but  were  we  to  apply  it  to 
the  transactions  of  this  wicked  world,  I  fear 
it  would  lead  to  serious  embarrassment.  In 
the  first  place,  it  is  utterly  impracticable,  for 
it  is  God  only  who  can  look  into  the  heart 
and  judge  of  motives.  In  the  second  place, 
if.  we  had  the  power  of  omniscience  and  were 
to  apply  it,  what  would  be  the  result?  How 
many  of  our  noblest  and  most  useful  public 
charities  would  stand  such  a  test?  How 
many  donations  to  public  charities  are  made 
out  of  pure  love  to  God  and  love  to  man,  free 
from  the  strain  or  taint  of  every  consideration 
that  is  personal,  private,  or  selfish?  Who 
can  say  that  the  millionaire  who  founds  a 
hospital  or  endows  a  college,  and  carves  his 
name  thereon   in   imperishable  marble,  does 


so  from  love  to  God  and  love  to  his  fellow, 
free  from  the  stain  of  selfishness?  Yet,  is 
the  hospital  or  the  college  any  the  less  a  pub- 
lic charity  [9]  because  the  primary  object  of 
the  founder  or  donor  may  have  been  to  grati- 
fy his  vanity,  and  hand  down  to  posterity  a 
name  which  otherwise  would  have  perished 
with  his  millions?  There  is  ostentation  in 
giving  as  well  as  in  the  other  transactions 
of  life.  In  some  instances  donations  to  pub- 
lic charities  may  be  in  part  due  to  this  cause; 
in  others  there  may  be  the  expectation  of 
indirect  pecuniary  gain  or  return.  The  pro- 
fessional man  who  gives  freely  to  his  church 
may  not  be  insensible  to  the  fact  that  liberal- 
ity makes  friends  and  sometimes  increases 
clientage.  Coiled  up  within  many  a  gift  to 
a  public  charity  there  is  a  secret  motive, 
known  only  to  the  Searcher  of  all  hearts. 
It  may  be  to  benefit  the  donor  in  this  world  or 
to  save  his  soul  in  the  next.  It  would  be  as 
vain  as  it  would  be  unprofitable  for  a  human 
tribunal  to  speculate  upon  the  motives  of 
men  in  such  cases.  Nor  is  it  necessary  for 
any  legal  purpose.  The  money  which  is  self- 
ishly given  to  public  charity  does  as  much 
good  as  that  which  is  contributed  from  a 
higher  motive,  and  in  a  legal  sense  the  donor 
must  have  equal  credit  therefor.  We  must 
look  elsewhere  for  a  definition  of  a  legal  pub- 
lic charity." 

In  Morrice  ▼.  Durham,  9  Ves.  Jr.  405,  Sir 
William  Grant,  one  of  the  greatest  of  Eng- 
lish equity  judges,  said  that  those  purposes 
are  considered  charitable  which  are  enumerat- 
ed in  the  Statute  of  43  Elizabeth,  or  which, 
by  analogy,  are  deemed  within  its  spirit  and 
intendment;  but  it  was  justly  remarked  in 
Jackson  v.  Phillips,  14  Allen  (Mass.)  555, 
that  this  definition  leaves  something  to  be 
desired  in  point  of  certainty,  and  suggests 
no  principle. 

Mr.  Justice  Gray,  when  on  ihe  Supreme 
Bench  of  Massachusetts,  defined  a  charity 
in  its  legal  sense  as  a  gift  to  be  applied  con- 
sistently with  existing  laws,  for  the  benefit 
of  an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  their  hearts  under 
the  influence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering, 
or  constraint,  by  assisting  them  to  establish 
themselves  in  life,  or  by  erecting  or  main- 
taining public  buildings  or  works,  or  other- 
wise lessening  the  burdens  of  government 
Jackson  v.  Phillips,  14  Allen  (Masp.)  555.  It 
is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  de- 
scribed as  to  show  that  it  is  charitable  in  iU 
nature.     Jackson  v.  Phillips,  supra. 

While  this  last  definition  is  perhaps  not 
as  concise  as  could  be  desired,  it  is  neverthe- 
less both  clear  and  comprehensive,  [10]  and 
is  adopted  by  Perry  in  his  work  on  Trusts 
as  the  most  satisfactory  definition  of  a  char- 
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liable  use;  and,  it  has  lately  been  approved 
by  the  Supreme  Court  of  Pennsylvania  in 
Fire  Insurance  Patrol  v.  Boyd,  supra,  where 
the  distinction  between  the  motive  and  the 
purpose  of  the  gift  is  pointed  out,  and  the 
purpose  declared  to  be  the  true  test. 

Without  oouiining  themselves  to  any  one 
definition,  but  looking  at  the  subject  in  its 
broadest  significance,  text-writers  have  gen- 
erally classified  charitable  gifts  as  follows: 
(I)  gifts  for  eleemosynary  purposes;  (2) 
gifts  for  educational  purposes;  (3)  gifts  for 
religious  purposes;  and  (4)  gifts  for  public 
purposes.  Bispham's  Principles  of  Equity, 
sec.   120. 

It  is  clear  this  case  must  be  brought  within 
the  fourth  class  as  a  gift  for  public  purposes, 
or  it  must  be  denied  the  character  of  a  char- 
ity. Under  the  head  of  gifts  for  public 
purposes,  Bispham  enumerates  the  follow- 
ing: 

"4.  Gifts  for  erecting  or  maintaining  public 
buildings  or  works,  or  otherwise  lessening  the 
burdens  of  government;  and  under  this  head 
may  be  comprehended  all  trusts  for  the  build- 
ing or  repair  of  bridges,  ports,  causeways,  sea- 
banks,  lor  paving,  cleansing  and  lighting  a 
town,  for  erecting  town  houses,  laying  out 
and  maintaining  public  parks,  for  supporting 
military  organizations,  and  bequests  of  a  like 
character."     Sec.   123. 

And  in  the  same  section  he  farther  says: 

"It  may  be  remarked  here,  that  when  the 
subject  of  the  trust  is  not  the  result  of  a 
gift,  but  of  a  contract  or  a  statute,  the  use 
will  not  be  a  charitable  one,  for  charity  is 
necessarily  based  upon  the  idea  of  bounty, 
and  cannot  be  predicated  of  an  agreement  to 
devote  money  to  a  benevolent  object,  or  of 
an  assessment  under  a  statute." 

It  will  be  noticed  that  the  definitions  of 
Mr.  Binney  and  Justice  Gray  conform  to 
Bispham's  text,  in  the  respect  that  each  of 
them  bases  his  definition  of  a  charity  upon 
the  idea  of  a.  gift. 

But  we  have  in  Kentucky  a  statutory  defini- 
tion of  a  public  charity,  which  is  controlling 
in  so  far  as  it  is  applicable. 

Section  317  of  the  Kentucky  Statutes  is  a 
substantial  re-enactment,  in  general  terms, 
of  the  Statute  of  43  Elizabeth ;  and  while  it, 
by  its  terms,  declares  that  gifts  in  aid  of 
charity  or  religion  shall  be  valid,  if  the  in- 
strument creating  them  shall  point  out  with 
reasonable  certainty  [11]  the  purpose  of  the 
charity  and  the  beneficiaries  thereof,  it  speci- 
fies the  purposes  which  constitute  a  charity. 

It  reads  as  follows: 

"All  grants,  conveyances,  devices,  gifts, 
appointments  and  assignments  heretofore 
made,  or  which  shall  be  hereafter  made,  in 
due  form  of  law,  of  any  lands,  tenements, 
rents,  annuities,  profits,  hereditaments,  goods, 
chattels,  money,  stock,  or  choses  in  action,  for 
the  relief  or  benefit  of  aged  or  impotent  and 


poor  people,  sick  and  maimed  soldiers  and 
mariners,  schools  of  learning,  seminaries,  col- 
leges, imiversities,  navigation,  bridges,  ports^ 
havens,  causeways,  public  highways,  churches, 
houses  of  correction,  hospitals,  asylums,  idl* 
ots,  lunatics,  deaf  and  dumb  persons,  the 
blind,  or  in  aid  of  young  tradesmen,  orphans, 
or  for  the  redemption  of  prisoners  or  cap- 
tives, setting  out  of  soldiers,  or  for  any  other 
charitfible  or  humane  purpose,  shall  be  valid, 
if  the  grant,  conveyance,  device,  gift,  appoint- 
ment, or  assignment  shall  point  out,  with 
reasonable  certainty,  the  purposes  of  the  char- 
ity and  the  beneficiaries  thereof,  except  as 
hereinafter   restricted." 

A  volunteer  fire  company  not  being  includ- 
ed among  the  specified  charitable  purposes, 
it  must  be  treated  as  a  humane  purpose,  and 
the  deed  which  creates  it  must  point  out 
with  reasonable  certainty  the  humane  pur- 
pose of  the  charity  and  the  beneficiaries  there- 
of; otherwise  it  is  not  a  charity. 

The  statute  tests  the  nature  and  character 
of  the  institution  by  its  purpose,  and  is,  for 
that  reason,  not  subject  to  Judge  Paxson's 
criticism  above  quoted.  By  specifying  the 
many  kinds  of  charities  enumerated  in  the 
Statute  of  43  Elizabeth,  and  in  placing  them 
in  juxtaposition  with  ''any  other  charitable 
or  humane  purpose,"  it  mi^de  the  humane  pur- 
pose the  basis  of  all  valid  charities  in  this 
State.  And,  while  our  statute  does  not  re- 
quire that  the  subject  of  the  trust  should  be 
the  result  of  a  gift,  it  is  a  matter  of  common 
knowledge  that  charities  axe  generally  so 
created. 

Indeed,  the  distinctive  characteristics  of  a 
public  charity  are  that  its  funds  are  derived 
from  gifts  and  devises  and  not  from  fees, 
dues,  and  assessments,  and  that  it  is  not  con- 
fined to  privileged  individuals,  but  is  open 
to  the  indefinite  public.  Bangor  v.  Kiaing 
Virtue  Lodge  No.  10,  73  Me.  428,  40  Am.  Rep. 
369;  Hopkins  v.  Crossley,  138  Mich.  565,  101 
N.  W.  822. 

Turning  to  the  legislative  charter  of  the 
Neptune  Fire  Engine  &  Hose  Company  to  de- 
termine the  character  [12]  of  that  corpora- 
tion, and  applying  Biuney's  definition  above 
given  to  the  provisions  of  the  charter  for 
the  purpose  of  determining  whether  its  pur- 
poses are  humane,  it  will  be  seen  that  they 
bear  little  or  no  resemblance  to  a  charity. 

Tlie  charter  merely  gives  the  right  to  buy 
and  sell  one  or  more  engines  and  hose  car- 
riage and  hose,  and  the  further  limited  right 
to  purchase  and  hold  as  much  ground  as  may 
be  required  for  an  engine  house  and  "a  place 
to  transact  their  business." 

It  recites  no  gift  of  any  kind,  and  declares 
no  purpose,  humane  or  otherwise,  for  its 
creation. 

It  does  not  recite  what  the  "business"  of 
the  corporation  shall  be,  or  that  it  shall 
transact  any  business,  unless  it  be  by  impli- 
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cation.  It  is  an  elementary  rule  of  construc- 
tion that  primary  corporate  powers  are  not 
to  be  implied.  And,  what  is  more  signifi- 
cant, the  charter  contains  no  provision 
exempting  the  property  from  taxation.  On 
the  contrary,  for  many  years  the  city  paid 
the  corporation  for  its  services,  presumably 
by  contract,  and  it  disposed  of  its  income 
from  all  sources  as  it  pleased. 

It  is  true  that  in  the  great  case  of  Sarah 
Zane's  Will  (Magill  v.  Brown,  Brightly  N.  P. 
346,  14  Haz.  Reg.  Pa.  305,  16  Fed.  Cas.  No. 
8,952)  Justice  Baldwin,  upon  the  circuit,  in 
1833,  held  a  bequest  of  $1,000.00  to  the  citi- 
zens of  Winchester,  Va.,  "to  purchase  a  fire- 
engine  and  hose  to  be  kept  in  best  repair"  was 
a  valid  charity;  but  that  case  is  easily  dis- 
tinguishable from  the  case  at  bar. 

In  the  Sarah  Zane  case  the  fund  was 
created  (1)  by  gift  (2)  to  citizens  generally 
of  Winchester,  and  (3)  for  a  specific  public 
purpose.  None  of  these  characteristics  appear 
in  the  case  at  bar,  since  there  is  no  gift  to 
anybody  or  any  public  purpose  imposed  upon 
the  owners  of  the  property. 

In  Humane  F.  Co.'s  Appeal,  88  Pa.  St.  389, 
and  again  in  Fire  Ins.  Patrol  v.  Boyd,  supra, 
the  Supreme  Court  of  Pennsylvania  held  a 
volunteer  fire  company  was  a  public  chari- 
table institution;  but  in  each  case  the  court 
rested  its  decision  upon  the  fact  that  the 
funds  had  been  contributed  for  charitable 
purposes,  and  not  furnished  by  the  members 
of  the  organization,  as  in  the  case  at  bar. 

The  legal  status  and  relation  of  a  corpora- 
tion of  the  character  of  the  Neptune  Fire 
Engine  &  Hose  Co.  to  the  public,  is  well 
shown  in  the  opinion  of  this  court  in  the 
[13]  recent  case  of  Louisville  R.  Co.  v. 
Louisville  F.  etc.  Protective  Assoc.  151  Ky. 
644,  Ann.  Cas.  1915A  89,  152  S.  W.  799,  43 
L.R.A.(N.S.)   600. 

The  appellee  in  that  case  was  a  private 
corporation,  created  by  an  act  of  the  legis- 
lature, and  owned  and  conducted  by  the  fire 
insurance  companies  of  Louisville  for  the 
purpose  of  maintaining  a  salvage  corps  for 
the  protection  of  property  at  and  after  fires; 
and  by  the  12th  clause  of  its  charter  its  men 
were  given  the  right  of  way  through  the 
streets  of  the  city  while  getting  to  a  fire.  In 
going  to  a  fire  the  association's  automobile 
collided  with  a  street  car  which  had  failed 
to  give  the  automobile  the  right  of  way, 
whereupon  the  association  sued  the  street 
railway  company  for  damages  for  the  injury 
to  the  automobile,  resting  its  claim  to  the 
right  of  way  as  against  the  street  car  upon 
the  fact  that  it  performed  a  public  service. 

In  denying  the  claim,  the  court  said: 

"From  this  expression  of  our  views  it  will 
be  seen  that  the  question  comes  down  to  the 
proposition — does  this  association  perform 
public  service  in  the  meaning  of  the  Constitu- 


tion? We  think  it  does  not.  We  do  not 
find  in  the  act  creating  this  corporation  any 
suggestion  of  public  control  or  the  imposition 
of  any  duty  owing  to  the  public.  Ite  servants 
and  employees  are  not  and  cannot  be  required 
by  any  public  authority  to  attend  fires  or 
do  anything  for  the  protection  of  life  or 
property.  When  they  do  attend  they  go  as 
the  agents  and  representatives  of  the  insur- 
ance companies  and  to  further  their  interests. 
No  penalty  is  fixed  for  the  failure  of  the 
employees  of  the  association  to  attend  fires, 
and  no  state,  city  or  other  public  official  or 
authority  has  the  right  to  control,  or  direct, 
or  interfere  with  the  management  of  its  af- 
fairs. 

"It  is  as  free  from  the  control  of  public 
agents  as  any  other  distinctly  private  cor- 
poration could  be.  It  is  doubtless  true,  as 
may  be  freely  conceded,  that  the  employees  of 
the  association,  when  they  attend  fires  in  the 
interest  of  and  for  the  benefit  of  the  insur- 
ance companies,  also  perform  a  public  service 
in  protecting  and  saving  life  and  property 
and  in  preventing  the  spread  of  fire;  but  the 
service  so  rendered  to  the  public  is  merely 
incident  to  and  a  part  of  the  business  they 
are  engaged  in  as  agents  of  the  insurance 
companies.  What  is  done  for  the  benefit 
of  the  public  and  in  the  interest  of  the  public 
good  is  primarily  done  for  and  in  the  interest 
of  the  private  concerns  [14]  they  are  employed 
by.  The  public  service  rendered  by  this  as- 
sociation is  not  the  character  of  public  serv- 
ice contemplated  by  the  Constitution,  nor 
does  it  entitle  the  persons  who  render  it  to 
be  set  apart  as  the  beneficiaries  of  special 
privileges. 

"The  public  service  that  may  entitle  certain 
individuals,  including  private  corporations,  to 
privileges  and  immunities  not  enjoyed  by  the 
public  generally,  is  a  public  service  that 
carries  with  it  some  measure  of  public  control 
and  supervision,  and  the  right  of  public  con- 
trol and  authority  must  precede  or  accom- 
pany the  grant  of  the  privilege,  and  be  so 
much  a  part  of  it  that  the  privilege  cannot 
be  exercised  without  incurring  the  responsi- 
bility and  liability  that  attaches  to  the  per- 
formance of  public  duties.  In  short  the  bene- 
ficiary of  every  grant  of  special  privileges 
must  be  in  some  degree  the  servant  of  the 
public  and  subject  to  the  control  and  author- 
ity of  some  public  agency." 

The  fact  that  the  Neptune  Fire  Engine  k 
Hose  Co.  for  many  years,  received  compensa- 
tion for  its  services,  from  the  city  of  Mays- 
ville,  tends  to  show  that  it  was  a  private  cor- 
poration, and  contracted  for  its  services  like 
any  private  corporation,  rather  than  to  show 
it  was  a  public  charity. 

We  conclude,  therefore,  that  the  Neptune 
Fire  Engine  &  Hose  Co.  was  not  a  public 
charity. 
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2.  This  question  yet  remains  for  determina- 
tion: The  Neptune  Fire  Engine  &  Hose  Co. 
having  been  dissolved,  who  are  entitled  to 
its  property? 

Under  the  ancient  common  law,  according 
to  Lord  Coke,  property  of  a  dissolved  corpora- 
tion was  disposed  of  as  follows:  (1)  realty 
reverted  to  the  grantor,  or  his  heirs;  (2) 
personalty,  like  the  bona  vaoaulia  of  the 
Roman  law — having  no  ov^Tier — vested  in  the 
sovereign;  and  (3)  debts  due  to  the  corpora- 
tion were  totally  extinguished  because  there 
was  no  creditor  who  could  accept  payment. 
Co.  Litt.  13b.  But  the  common  law  rule  no 
longer  obtains,  except  in  a  few  particular 
instances. 

Under  the  modern  doctrine  the  real  proper- 
ty of  a  dissolved  business  corporation  does 
not  revert  to  the  grantor,  and  the  personalty 
does  not  escheat  to  the  Commonwealth;  but 
both  species  of  property  vest  in  a  receiver  or 
other  trustee,  to  be  administered  by  him,  for 
the  benefit  of  the  dissolved  corporation's  cred- 
itors and  shareholders.  10  Cyc.  1327;  6 
Thomp.  on  Corp.  (2d  ed.)  [15]  Sec.  6561; 
7  R.  C.  L.  Sec.  748.  The  rule  is  equally  ap- 
plicable to  non- stock  corporations.  Huber 
V.  Martin,  127  Wis.  412,  7  Ann.  Cas.  406, 
105  X.  W.  1031,  1135,  115  Am.  St.  Rep.  1023, 
3  L.R.A.(N.S.)    653. 

In  Huber  v.  Martin,  supra,  the  court  said: 

"We  are  cited  to  the  supposed  ancient  rule 
of  the  common  law  that,  upon  the  termina- 
tion of  a  corporation,  its  real  estate  reverts 
to  the  grantor  and  its  personalty  to  the 
sovereign,  and  that  its  debts  become  extin- 
guished. Some  bearing  is  claimed  for  that. 
While  it  has  some  distinguished  support  in 
modern  time  (Kent  Com.  13th  ed.  307)  it 
long  since  became  obsolete,  if  it  ever  was 
the  law,  except  as  regards  public  corporations. 
It  was  distinctly  repudiated  by  this  court 
in  Lindemann  v.  Rusk,  125  Wis.  210,  104  N. 
W.  119,  104  N.  W.  119-124.  The  authorities 
supporting  such  repudiation  are  substantially 
without  conflict.  Church  of  Jesus  Christ  of 
Utter-Day  Saints  v.  U.  S.  136  U.  S.  1-47,  34 
U.  S.  (L.  ed.)  481-492,  10  S.  Ct.  792;  Purdy's 
Beach,  Priv.  Corp.  Sec.  1327;  Cook  Corp. 
5th  ed.  Sec.  641;  Morauetz  Priv.  Corp.  2d 
ed.  Sec.  1032;  5  Thomp.  Corp.  Sec.  6746. 
American  courts  have,  except  in  a  very  few 
instances,  never  recognized  the  doctrine,  and 
quite  recently  it  was  held  by  the  court  of 
Queen's  Bench  in  bankruptcy  that  it  never  had 
any  place  in  the  common  law  of  England.  In 
reHigginson  [1899]  1  Q.  B.  325,  79  L.  T. 
N.  S.  673,  Wright,  J.,  said  that  no  instance 
was  recorded  in  the  books  where  such  doc- 
trine was  ever  applied  by  any  English  court, 
and  referred  to  an  American  decision  (Vin- 
cennes  Bank  v.  State,  1  Blackf.  (Ind.)  267, 
12  Am.  Dec.  234)  where  the  contrary  was 
held,    as   having   been    reasoned   on    a    false 


basis.  We  may  safely  close  this  branch  of 
the  case  by  saying  that,  aside  from  dicta  here 
and  there,  in  the  whole  not  worthy  of  serious 
consideration,  there  is  no  legitimate  support 
anywhere  for  the  rule  that  the  property  of 
a  business  corporation,  upon  its  termination 
and  the  payment  of  its  debts,  goes  otherwise 
than  to  its  members,  if  it  has  members  to 
take.  It  is  quite  remarkable  that  the  ancient 
rule  should,  for  well-nigh  two  centuries,  be 
confidently  asserted  from  time  to  time  by 
judges  and  text  writers  as  the  law,  including 
writers  of  such  eminence  as  Bacon,  Kyd,  and 
Kent,  have  first  been  repudiated  quite 
unanimously  in  America,  and  then  be  declared, 
in  the  supposed  place  of  its  origin,  to  never 
have  been  a  part  of  the  common  law.  Here 
the  language  of  Justice  Bradley,  in  Church 
of  Jesus  Christ  of  Latter-Day  Saints  v.  [16] 
U.  S.  1,  17,  34  U.  S.  (L.  ed.)  481,  484,  10 
S.  Ct.  792,  confirming  the  application  of  the 
supposed  ancient  rule  to  public  corporations, 
has  been  universally  adopted." 

In  McAlhany  v.  Murray,  89  S.  C.  440,  Ann. 
Cas.  1913A  1008,  71  S.  E.  1025,  35  L.R.A. 
(N.S.)  896,  the  court  held  that  the  realty 
of  an  incorporated  temperance  society — treat- 
ed as  a  benevolent  and  social  corporation  as 
distinguished  from  a  business  corporation — 
did  not  revert,  upon  its  dissolution. 

In  Wilson  v.  Leary,  120  N.  C.  90,  26  S.  E. 
630,  38  L.R.A.  240,  58  Am.  St.  Rep.  778,  it 
was  held  that  land  conveyed  in  fee  simple 
to  an  incorporated  Odd  Fellows'  Lodge  did  not 
revert  to  the  grantor,  upon  the  dissolution  of 
the  corporation. 

In  the  course  of  the  opinion  in  that  case, 
the  court  said: 

"There  are  some  broad  and  obvious  lines  of 
difference  between  trading  or  business  cor- 
porations and  eleemosynary  corporations; 
but  there  is  no  such  difference  as  makes  re- 
version to  the  grantor  of  corporate  real  estate, 
on  dissolution  of  the  corporation,  unjust  and 
absurd  in  one  case  and  fair  and  reasonable 
in  the  other.  The  difference  that  one  kind 
of  corporation  issues  shares  of  stock  for  the 
capital  paid  in,  and  is  conducted  for  the  pur- 
pose of  making  money  for  its  shareholders, 
while  the  other  receives  and  invests  money  in 
buildings  and  lands  or  other  property  for 
the  special  benefit  of  a  class,  or  of  the  gen- 
eral public,  and  issues  no  stock,  is  no  logical 
basis  for  holding  that  the  rule  of  the  common 
law  has  become  obsolete  and  odious  in  one 
case,  and  not  in  the  other.  In  rapidity  of 
development,  in  variety  of  organization  and 
of  enterprise,  the  modem  eleemosynary  corpo- 
ration has  well  nigh  kept  pace  with  the  mod- 
ern business  corporat'ion.  In  its  development 
it  has  reached  a  point  entirely  out  of  the 
view  and  conception  of  jurists  of  Lord  Coke's 
day.  Incorporated  hospitals,  universities,  col- 
leges, churdhes,  fraternal  societies,  and  social 
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clubs  buy  land,  construct  expensive  build- 
ings, and  accumulate  large  endowments.  The 
idea  that  upon  the  dissolution  of  such  a  cor- 
poration the  land  and  buildings  go  to  one 
who  happened  to  be  the  person  wlio  conveyed 
the  land  to  the  corporation  seems  clearly  as 
absurd  and  odious  as  it  is  antiquated. 

"There  is  hardly  any  logical  ground  for 
rejecting  the  common-law  rule  of  reversion, 
when  considered  with  respect  to  business  cor- 
porations, that  does  not  apply  with  [17]  equal 
force  when  considered  with  respect  to  elee- 
mosynary corporations.  Not  only  is  the  dis- 
tinction artificial,  but  the  attempt  to  apply 
it  must  lead  to  doubt  and  confusion  on  the 
bench,  as  well  as  at^the  bar,  because  of  the 
practical  difficulty  of  classification.  There 
are  many  corporations,  such  as  fraternal  so- 
cieties and  other  like  organizations,  which 
have  both  business  and  eleemosynary  features. 
Such  associations  can  be  placed  on  one  or  the 
other  side  of  the  line  between  business  and 
eleemosynary  corporations  only  on  refined  dis- 
tinctions about  which,  no  doubt,  courts  would 
differ." 

To  the  same  effect,  see  Clark  v  Chelsea  Acad- 
emy, 66  Vt.  734;  Presbyterian  Church  v. 
Venable,  159  111.  216,  42  N.  E,  836,  50  Am. 
St.  Rep.  159. 

Hopkins  v.  Crossley,  138  Mich.  561,  101  N. 
W.  822,  is  quite  similar  in  its  controlling 
facts  to  the  case  at  bar.  In  that  case  the 
surviving  members  of  the  "Old  Volunteer  Fire 
Department  of  Detroit,"  incorporated  in  1840, 
undertook  in  1886,  to  sell  its  property,  divided 
a  large  part  of  it  between  the  members,  and 
placed  the  residue  amounting  to  about 
$20,000.00  in  trust  for  charitable  purposes. 
The  trust  was  void  because  the  doctrine  of 
charitable  uses  did  not  exist  in  Michigan,  and 
the  fund  was  consequently  treated,  as  in  the 
case  at  bar,  as  the  property  of  a  dissolved 
non -charitable  corporation. 

The  court  said: 

"In  the  present  instance  the  fund  was 
derived  from  members  mainly.  Whatever  its 
source,  it  became  the  property  of  this  cor- 
poration. Before  its  dissolution,  it  attempt- 
ed to  dispose  of  it  to  certain  charitable  uses, 
but  failed,  whereby  the  legal  title  remained 
in  the  trustees.  No  one  claims  that  the  trus- 
tees should  hold  for  their  own  benefit.  Had 
not  the  corporation  been  dissolved,  we  cannot 
doubt  that  it  could  recover  the  fund,  and 
devote  it  to  its  own  purposes,  as  provided  in 
Fcction  6  of  its  own  organic  act.  But  it  was 
dissolved,  and  the  attempt  of  its  surviving 
members  to  reclaim  the  fund  (to  which  the 
trustee  has  no  just  claim)  is  met  by  deni-al 
upon  the  ground  that  they  have  no  claim 
upon  it,  for  the  reason  that  it  had  escheated 
to  the  State. 

"An  escheat  must  rest  upon  the  fact  that, 
the  trust  failing,  there  is  no  one  lawfully 


entitled  to  the  fund.  It  is  true  that  the  cor- 
poration no  longer  exists,  but  its  members 
and  their  representatives  remain.  The  doc- 
trine that  upon  the  dissolution  of  a  corpora- 
tion its  real  estate  [18]  reverts,  and  its  per- 
sonal property  goes  to  the  crown,  is  a  hard 
doctrine  that  courts  of  equity  have  power 
to  relieve  against,  and  we  think  that  such 
a  rule  is  not  generally  applied  in  this  coun- 
try to  corporations  in  which  the  members 
had  a  pecuniary  interest.  See  Tinkham  v. 
Borst,  31  Barb.  (N.  Y.)  '411;  Bacon  v.  Robert- 
son, 18  How.  480,  15  U.  S.  (L.  ed.)  499; 
Broughton  v.  Pensacola,  93  U.  S.  269.  23 
U.  S.  (L.  ed.)  896;  Towar  v.  Hale,  46  Barb. 
(N.  Y.)  361;  10  Cyc.  1327;  9  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  608. 

"Our  examination  of  the  authorities  leads 
us  to  the  opinion  that  the  doctrine  of  the 
common  law,  odious  at  home,  and  reluctant- 
ly followed  in  this  country,  in  some  instances 
had  a  doubtful  origin,  and,  as  said  in  2 
Kent's  Commentaries,  307,  note  b,  should  be 
considered  obsolete.  It  is  a  new  question 
in  this  State,  and  we  feel  justified  in  deny- 
ing its  application  here.  Statutes  implying 
legislative  disapproval  of  it,  and  providing 
against  its  consequences  by  authorizing  the 
winding  up  of  the  affairs  of  defendant  cor- 
porations, were  early  passed,  and  are  of  wide 
application.  We  feel  justified  in  saying, 
therefore,  that  the  fund  in  the  hands  of  the 
trustees  remained  in  equity  the  property  of 
the  corporation,  and  upon  its  dissolution  its 
existing  members  succeeded  to  its  rights. 
They  and  their  representatives  are  entitled 
to  have  this  fund  divided  between  them.  The 
persons  entitled  to  share  in  this  fund  are 
those  recognized  as  members  at  the  time  of 
dissolution  who  are  now  living,  and  the  per- 
sonal representatives  of  such  members  &»  have 
since  died." 

Mason  v.  Atlanta  F.  Co.  No.  1 ,  70  Ga.  604, 
48  Am.  Rep.  585,  is  strikingly  like  the  case 
at  bar,  except  that  there  the  property  was 
acquired  chiefly  by  donations,  while  here  it 
was  acquired  by  purchase,  and  it  is,  conse- 
quently, a  stronger  case  for  the  company. 
In  the  Mason  case  the  appellee,  a  volunteer 
fire  company  in  Atlanta,  was  incorporated 
by  the  legislature  in  1850;  and  having  been 
superseded  by  a  paid  fire  department  in  1882, 
the  company  was  dissolved,  and  its  personal 
property  converted  into  cash  with  the  view 
of  distributing  it  among  the  living  members 
of  the  company.  The  company's  realty,  worth 
over  $10,000.00,  remained  undisposed  of. 

Tliere,  as  here,  the  members  of  the  fire 
company  were  exempted  from  jury  service. 
and  also  from  militia  duty,  except  in  case  of 
war. 

[19]  Mrs.  Mason,  the  widow  of  the  most 
active  and  prominent  of  the  originators  of 
the  company,  claimed  the  right  of  participai- 


NEPTUNE  FIRE  ENGINE,  ETC.  CO.  ▼.  BOARD  OF  EDUCATION. 

166  Ky.  1. 


797 


ing  in  the  fund,  And  brought  her  action  to 
enforce  it. 

The  court  denied  Mrs.  Mason's  claim,  hold- 
ing that  the  surviving  members  of  the  cor- 
poration owned  the  property,  and  that  neither 
the  state  nor  Mrs.  Mason  had  any  right  to 
any  part  of  it. 

Likewise,  in  Bacon  y.  Robertson,  18  How. 
480,  15  U.  S.  ( L.  ed. )  499,  Mr.  Justice  Camp- 
bell, in  speaking  for  the  court,  said: 

**The  acquisitions  of  real  property  by  trad-, 
ing  corporations  are  commonly  made  upon  a 
bargain  and  sale,  for  a  full  consideration,  and 
without  conditions  in  the  deed,  and  no  con- 
ditions are  implied  in  law  in  reference  to 
such  conveyances.  The  vendor  has  no  inter- 
est in  the  appropriation  of  the  property  to 
any  specific  object,  nor  any  reversion  where 
the  succession  fails." 

See  also  People  y.  California  College,  38 
Cal.  173. 

Hughes  V.  Miller,  164  Ky.  449,  175  S.  W. 
631,  is  instructive,  and  bears  upon  the  ques- 
tion under  discussion. 

The  doctrine  above  announced  is  not  incon- 
sistent with  the  decisions  of  this  court  in 
Taylor  v.  Rogers,  130  Ky.  124,  112  S.  W. 
3105,  and  Stanford  College  ▼.  Board  of  Edu- 
cation, 145  Ky.  842,  141  S.  W.  386,  as  will 
be  readily  seen  from  reading  the  final  page 
of  the  last  named  case,  where  the  distinction 
between  the  cases  is  pointed  out. 

From  the  foregoing  authorities  it  results 
that  the  property  of  the  Neptune  Fire  Engine 
k,  Hose  Co.  upon  its  dissolution,  belonged  to 
the  surviving  members  of  that  corporation, 
and  that  the  circuit  court  erred  in  adjudging 
it  to  the  Mason  County  Court  for  common 
school   purposes. 

Judgment  reversed  with  instructions  to 
the  circuit  court  to  enter  a  judgment  in  ac- 
cordance with  this  opinion. 

NOTE. 

Fire  Company,  Isswaneo  Patrol  or  the 
Idko  as  Chavitablo  Institution. 

The  cases  passing  on  the  point  are  agreed 
that  a  private  or  volunteer  fire  company  is 
a  charitable  institution  within  the  rules  gov- 
erning gifts  to  a  charitable  use.  In  Magill 
V.  Brown,  Brightly  (Pa.)  346,  14  Haz.  Reg. 
305,  16  Fed.  Cas.  No.  8,952,  in  the  course  of 
a  most  exhaustive  discussion  of  the  law  of 
charitable  uses,  it  was  said:  "There  appears 
no  adjudication  as  to  a  bequest  for  a  fire 
engine  or  hose,  but  there  needs  no  argument 
to  prove  it  as  much  an  object  of  public  utility, 
as  a  session  ho\ise  (Poph.  139),  a  town  house 
(7  Johns.  Ch.  294),  or  of  charity,  as  cleans- 
ing streets  (23  Hen.  VIII,  c.  10),  the  re- 
pairing bridges,  Ac.  (1  Edw.  VI.;  43  Kliz.) 
or  in  case  of  taxes  and  assessments  for  the 


preservation  of  the  property  of  the  citizens. 
We  should  administer  the  law  of  charity  in 
this  state,  with  little  regard  to  its  principles, 
in  excluding  from  its  protection  so  laudable 
an  object  as  this."  In  Thomas  v.  EUmaker, 
1  Pa.  L.  J.  Rep.  502,  3  Pa.  L.  J.  190,  a  similar 
ruling  was  made,  the  court  saying:  "The 
authorities  to  sustain  this  position  might  be 
multiplied,  but  I  regard  it  as  unnecessary, 
and  simply  refer  the  inquirer  to  the  opinion 
in  McGill  v.  Brown,  where  all  the  learning 
on  this  subject  is  collated  with  remarkable 
industry  and  accuracy."  In  Jeanes's  Estate, 
3  Pa.  Dist.  314,  the  relief  fund  of  a  fire  de- 
partment was  held  to  be  a  proper  object  of 
a  charitable  gift. 

In  one  jurisdiction  it  has  been  held  that  a 
fire  company  is  a  charity  within  the  rule 
forbidding  the  diversion  of  the  property  of 
a  charitable  institution  from  the  purpose  to 
which  it  was  devoted.  See  Bethlehem  v.  Per- 
severance F.  Co.  81  Pa.  St.  445,  wherein  it 
was  said:  'The  defendant  in  error  was  duly 
incorporated  by  the  Court  of  Common  Pleas 
of  Northampton  county  on  the  6th  of  October, 
1853.  The  company  had  had  an  existence  and 
organization  as  a  fire  company  for  some  fifty 
years  prior  to  its  incorporation.  The  appli- 
cation for  the  charter  avers  that  'the  said 
corporation  is  intended  to  be  situated  in  the 
borough  of  Bethlehem'  in  said  county.  The 
charter  declares  that  the  incorporators  have 
for  their  'object,  the  protection  of  the  prop- 
erty of  our  fellow-citizens  from  fire.'  Thus 
the  sole  purpose  for  which  it  was  incorporat- 
ed is  clearly  and  distinctly  expressed.  Its 
object  was  not  for  the  private  gain  and  profit 
of  its  members,  but  for  the  public  benefit. 
It  existed  for  no  other  or  different  purpose. 
The  property  which  it  acquired,  in  aid  of 
its  object,  was  therefore  for  charitable  uses. 
While  the  statute  of  43  Eliz.  c.  4,  of  charita- 
ble uses,  is  not  extended  to  Pennsylvania,  yet 
the  principles  of  it  as  applied  by  chancery 
in  England,  have  long  been  recognized  as  in 
force  here  by  common  usage."  So  in  Harris- 
burg  V.  Hope  F.  Co.  2  Pearson  (Pa.)  269, 
the  court  said:  "We  are  told  arguendo  that 
the  fire  companies  in  this  city,  whether  in- 
corporated or  unincorporated,  very  generally 
claim  that  the  apparatus  furnished  them  by 
the  city  or  by  donations  from  the  citizens,  or 
partly  from  each,  belongs  to  themselves  ex- 
clusively, and  may  be  sold  or  used  at  their 
pleasure,  and  when  sold  or  the  company 
dissolved  the  fund  is  their  own,  may  be  distri- 
buted among  the  members  or  applied  to  any 
use  or  purpose  which  a  majority  may  desire. 
This  is  an  entire  mistake.  The  fund  given 
is  in  the  nature  of  a  charity  and  cannot  law- 
fully be  diverted  from  the  object.  It  was 
long  since  settled  in  this  state  that  the 
courts  of  equity  have  full  control  of  property 
donated   to   a  fire   company,   may  oblige   it 
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to  be  used  for  the  purposes  for  'which  it  was 
created,  and  could  and  would  prevent  it  from 
being  diverted  to  any  other  purpose;  and  that 
money  given  for  a  fire  engine  or  hose  com- 
pany, either  by  will  or  the  gift  and  contri- 
bution of  individuals,  is  a  charity  over  which 
control  would  be  exercised  to  prevent  its  di- 
version." In  Humane  F.  Co.'s  Appeal,  88 
Pa.  St.  380,  it  was  held  to  be  immaterial  in 
the  application  of  the  foregoing  doctrine  that 
the  property  in  question  was  contributed  by 
the  members  of  the  company  thcm.selves.  The 
court  said:  **This  is  not  a  trading  corpora- 
tion designed  to  make  money  for  its  share- 
holders, whose  money  has  purchased  its  prop- 
erty and  in  which  property  every  such 
shareholder  has  a  right,  proportioned  to  the 
amount  of  his  contribution,  but  it  is  a  char- 
ity, incorporated  as  a  public  benefaction,  and 
it  consequently  holds  its  property,  which  has 
been  contributed  by  the  public,  in  trust  for 
that  public.  There  are  no  shareholders  in 
companies  of  this  kind,  and  if  any  contribu- 
tions have  been  made  to  this  company  by  the 
members  thereof,  they  were  made  as  gifts 
and  donations  for  the  public  good,  and  these 
members  themselves  are  but  trustees  and 
agents  to  carry  into  effect  this  charitable  or- 
ganization." And  see  generally  as  to  the 
distribution  of  the  assets  of  a  fire  company 
Com.  V.  Hibemia  Engine  Co.  1  W.  N.  C.  ( Pa. ) 
187;  Riddell  v.  Harmony  F.  Co.  8  Phila. 
(Pa.)  310. 

In  the  reported  case  a  contrary  conclusion 
is  reached,  the  court  holding  that  on  the  dis- 
solution of  a  fire  company  its  property  was 
to  be  distributed  among  the  members.  A 
similar  result  was  arrived  at  in  Hopkins  v. 
Crossley,  132  Mich.  612,  96  N.  W.  499  (same 
case  on  second  appeal  138  Mich.  561,  101  N. 
W.  822)  but  the  decision  in  that  case  was 
put  on  the  ground  that  the  doctrine  of  char- 
itable uses  did  not  exist  in  that  jurisdiction. 
See  also  Mason  v.  Atlanta  F.  Co.  No.  1,  70 
Ga.  604,  48  Am.  Rep.  585,  wherein  the  dis- 
tribution of  the  assets  of  a  fire  company  was 
passed  on,  tliough  the  status  of  the  company 
as  a  charitable  institution  was  not  considered. 

The  conflicting  decisions  as  to  the  status 
of  a  fire  insurance  patrol  as  a  charitable  in- 
stitution within  the  rule  exempting  such  in- 
stitutions from  liability  for  tort  are  reviewed 
in  the  note  to  Coleman  v.  New  Orleans  F. 
Ins.  Patrol,  16  Ann.  Cas.  1217.  See  also  the 
note  to  Hordern  v.  Salvation  Army,  139  Am. 
St.  Rep.  889,  at  page  907,  and  see  the  more 
recent  case  of  Rady  v.  New  Orleans  F.  Ins. 
Patrol,  126  La.  273,  52  So.  1036,  139  Am. 
St.  Rep.  511. 


HIHN-HAMMOKD  LtJMBEB  COM- 


V. 


ELSOM  ET  AI.. 


California  Supreme  Court — December  17, 

1916. 


171  Cal.  670;  164  Pac  12. 


Meobanios'  I^iens  —  Priority  amons 
I<iens  —  Preferenee  to  I<aboren  and 
Materialmen  OTer  Snbeontraetors. 

Code  Civ.  Proc.  §  1194,  declaring  that  la- 
borers and  materialmen  shall  have  preference 
over  subcontractors  in  participation  in  the 
amount  applicable  to  mechanics'  liens,  is  not 
violative  of  Const,  art.  20,  §  15,  providing 
that  mechanics,  materialmen,  artisans,  and 
laborers  of  everv  class  shall  have  a  lien  for 
labor  or  material  furnished,  since  such  pro- 
vision serves  merely  to  place  on  an  equal 
footing  mechanics,  materialmen,  artisans, 
and  laborers  who  personally  perform  work. 

Who  Is  *'8nbeontraetor." 

Under  the  Mechanic's  Lien  Law  (Code  Civ. 
Proc.  §  1194)  prior  to  the  amendment  of 
1911,  declaring  that  laborers  and  material- 
men should  have  preference  over  subcontrac- 
tors in  participation  in  the  amount  applicir 
ble  to  mechanics'  liens,  a  firm  which  lathed 
and  plastered  a  house,  furnishing  the  mate- 
rial; a  firm  which  constructed  most  of  the 
floors  and  walls,  furnishing  the  material;  a 
company  which  erected  part  of  the  walls  of 
bathrooms,  furnishing  the  necessary  tile;  a 
company  which  put  on  a  mission  tile  roof, 
furnishing  the  material;  a  firm  which  laid 
the  flooring  in  certain  rooms,  furnishing  the 
material;  and  a  person  who  erected  the  tin 
work  and  galvanize  iron  and  copper  work, 
a  substantial  part  of  the  structure,  furnis^h- 
ing  the  materials — were  all  "subcontractors" 
under  the  statute,  which  divides  the  liens 
assertable  against  the  property  into  four 
classes,  laborers',  materialmen's,  subcontrac- 
tors', and  original  contractor's,  the  "original 
contractor"  being  the  person  who  agrees  with 
the  owner  to  construct  a  building  on  his 
property,  "laborers"  being  those  who  perform 
labor  in  the  construction  of  the  building, 
"materialmen"  being  persons  who  merely  fur- 
nish material  to  the  contractors  to  be  used 
in  the  construction  of  the  building,  and  "sub- 
contractors" being  all  persons  who  agree  with 
the  original  contractor  to  furnish  the  mate- 
rial and  construct  for  him  on  the  premises 
some  part  of  the  structure  which  the  original 
contractor  has  agretrd  to  erect  for  the  owner, 
although  literally  a  "subcontractor"  is  one 
who  agrees  with  another  to  perform  a  part 
or  nil  of  the  obligation  which  the  second 
owes  by  contract  to  a  third  person. 

[See  note  at  end  of  this  case.] 

Appeal    and    Error  —   Presnniptlon  in 
Favor  of  Judgment  Belo^v. 

AH  intendments  favor  the  judgment  of  the 
court  below. 
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Mechanios'  Liens  —  SnfUoienoy  of  Claim 
—  Sho^Hns  Capacity  of  Claiuant, 

Tn  a  consolidated  action  to  foreclose  me- 
chanics* liens,  where  the  lien  claims  of  cer- 
tain firms  stated  that  they  had  respectively 
performed  labor  on  the  building,  the  claim 
of  one  stating  that  its  members  had  per- 
formed certain  labor  in  the  construction  of 
the  house,  and  also  had  furnished  certain 
materials  used  therein,  a  finding  ranking 
such  parties  as  materialmen  or  laborers  is 
BufiSeiently  sustained  by  the  respective  claims 
of  lien. 

Appeal  from  Superior  Court,  Santa  Cruis 
county:    Smith,  Judge. 

Action  by  Hihn-Hammond  Lumber  Com- 
pany, plaintiff,  against  R.  W.  Elsom  et  al., 
defendants.  From  judgment  rendered,  Thom- 
as J.  Guilfoy  et  al.,  appeal.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

W.  P.  Neiherton  for  appellants. 

Wyckoff  d  Gardner  for  respondent  Hihn- 
Hammond  Lumber  Co. 

H.  A.  Van  C.  Torchiana,  W.  P.  Neiherton, 
Charles  B.  Younger,  1,  F,  Chapmen,  CharleB 
M.  Cassin,  C.  R.  Taylor,  Kittenhouee  d  John- 
8ton,  Oreg  8.  McEvera,  A.  E.  Bolton  and  W. 
M.  Gardner  for  various  defendants. 

[571]  Shaw,  J. — ^A  number  of  persons, 
each  claiming  a  mechanic's  lien  on  the  same 
property,  began  separate  actions  to  foreclose 
the  liens.  These  actions  were  consolidated 
for  trial  and  resulted  in  a  joint  judgment  of 
foreclosure.  The  building,  on  account  of 
which  the  liens  accrued,  was  erected  prior  to 
the  enactment  of  the  amendment  of  1911  to 
the  mechanic's  lien  law,  in  pursuance  of  a 
contract  which  was  valid  under  the  prior 
law.  The  liens  amounted  to  more  than  the 
balance  found  due  from  the  owner  to  the 
contractor.  This  made  it  necessary  to  ap- 
portion the  balance  to  the  respective  claim- 
ants, and  to  declare  the  rank  of  each  lien 
and  the  order  of  its  payment  out  of  the  fund. 
Six  of  the  lien  claimants,  namely,  Thomas  J. 
Guilfoy,  Waterhouse-Price  Company,  Flood- 
berg  k  McCaffery,  W.  W.  Montague  &  Com- 
pany, N.  Clark  &  Sons,  and  Ford  k  Malott, 
being  dissatisfied  with  the  rank  assigned  to 
them  by  the  judgment,  have  appealed  from 
the  judgment  and  from  an  order  denying 
their  motion  for  a  new  trial. 

The  court  found  that  each  of  these  appel- 
lants was  a  subcontractor,  and,  for  that  rea- 
son, assigned  them  a  rank  subordinate  [572] 
to  that  of  laborers  and  materialmen.  The 
provisions  of  section  1194  of  the  Code  of 
Civil  Procedure,  as  it  then  existed,  declared 
that  laborers  and  materialmen  should  have 
preference  over  subcontractors  in  participa- 
tion in  the  amount  applicable  to  liens  under 
that  law. 


The  first  point  urged  by  the  appellants  is 
that  section  1194,  in  so  far  as  it  gives  sudi 
preference  to  laborers  and  materialmen,  ia 
unconstitutional.  This  question  was  consid- 
ered by  this  court  in  Miltimore  v.  Nofziger 
Bros.  Lumber  Co.  150  Cal.  790,  90  Pac.  114. 
It  was  there  declared  that  the  section  did 
not  violate  the  constitution  by  reason  of  this 
preference,  but  only  so  far  as  it  gave  laborers 
a  preference  over  materialmen.  Some  mem- 
bers of  the  court  dissented  on  the  ground 
that  the  priorities  given  to  laborers  over 
materialmen  was  valid.  But  there  was  no 
difference  of  opinion  regarding  the  power  of 
the  legislature  to  prefer  these  two  classes  to 
subcontractors.  We  are  not  disposed  to  go 
over  the  ground  again  to  demonstrate  the 
soundness  of  this  decision.  Upon  the  author- 
ity thereof  we  hold  that  the  point  is  not  well 
taken. 

Another  proposition  advanced  in  support 
of  the  appeal  is  that  the  findings  of  the 
court,  with  respect  to  each  of  the  appellants, 
that  it  was  a  subcontractor  and  not  a  ma- 
terialman, are  contrary  to  the  evidence. 

The  facts  relating  to  each  of  them  are  as 
follows:  The  building  erected  was  a  large 
two-story  dwelling-house.  The  contract  price 
was  $27,635.20.  R.  W.  Elsom  k  Company 
were  the  contractors  for  the  erection  of  the 
building.  Guilfoy  agreed  to  furnish  and  set 
in  place  in  the  building  ''all  tin,  galvanized 
iron,  and  copper  work,  including  copper  sash 
bars,  galvanized  iron  caps,  copper  flashings 
at  back  of  wall,  two  rows  of  cross-bars  and 
a  half  bar  at  wall  line,  the  full  length,"  all 
according  to  the  plans  and  specifications  of 
the  building  prepared  by  the  architect.  The 
cost  of  the  material  for  this  work  amounted 
to  $943.50.  The  cost  of  the  labor  was 
$247.50.  The  Waterhouse-Price  Company 
agreed  to  furnish  the  tile  for  the  walls  of 
four  bathrooms  and  a  toilet  and  set  the  same 
in  the  building,  the  setting  to  be  done  by 
experienced  workmen  from  San  Francisco, 
all  as  required  by  the  plans  and  specifica- 
tions. The  material  tlierefor  amounted  to 
$227.50  and  the  labor,  $37.50.  Floodberg  k 
McCaffery  agreed  to  furnish  the  material 
and  labor  necessary  to  complete  the  lathing 
and  plastering  upon  the  building  according 
to  specifications  attached  [573]  to  the  con- 
tract. The  material  amounted  to  one  thou- 
sand six  hundred  dollars,  and  the  labor  to 
$1,363.20.  Montague  k  Company  agreed  to 
furnish  and  place  in  the  building  360  square 
feet  of  tile  for  the  front  porch,  250  square 
feet  of  tile  and  the  cove  around  the  walls 
with  plinth  blocks  at  doors,  or  four  bath- 
rooms and  floors  of  toilets  on  the  second 
floor;  also  to  furnish  the  materials  and  place 
in  the  building  four  fireplaces  made  of  brick 
or  tile  in  different  rooms  in  the  building  and 
to    place    75    square    feet    of   tile    and    wire 
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spaces  in  the  pantry.  For  all  this  the  mate- 
rial amounted  to  live  hundred  dollars  and 
the  labor  to  $423.  Clark  &,  Sons  agreed  to 
deliver  and  lay  in  place  the  tile  roof  with 
scalloped  iron  at  the  eaves,  in  accordance 
with  the  plans  and  specifications.  The  mate- 
rial amounted  to  $1,350  and  the  labor  $335. 
Much  of  the  tile  had  to  be  cut  and  fitted 
on  the  premises.  Ford  &  Malott  agreed  to 
lay  the  fiber  stone  flooring  and  furnish  the 
material  therefor  in  the  breakfast-room  and 
on  the  south  and  west  lower  porches.  The 
material  amounted  to  $340  and  the  labor  to 
three  hundred  dollars. 

The  question  whether  one  who  claims  a  lien 
upon  a  building  is  a  contractor  or  material- 
man has  been  several  times  considered  by 
the  court.  A  brief  statement  of  the  cases  in 
which  the  decisions  have  been  rendered  will 
assist  in  elucidating  the  principles  to  be  ap- 
plied. In  Hinckley  v.  Field's  Biscuit,  etc. 
Co.  91  Cal.  139,  27  Pac.  594,  it  was  held 
that  one  who  constructs,  before  delivery,  "a 
steam  plant  consisting  of  boilers,  engine, 
heater,  feed-pipe,  etc.,*'  for  a  cracker  factory, 
delivers  them  and  puts  them  in  place  in  the 
factory  building,  is  a  materialman,  and  not  a 
contractor.  It  was  said  that  the  work  of 
putting  these  materials  in  place  ^'was  only 
the  completion  of  their  contract  to  deliver 
such  finished  machinery."  In  Roebling's 
Sons  Co.  v.  Humboldt  Electric  Light,  etc.  Co. 
112  Cal.  290,  44  Pac.  668,  the  same  rule  was 
made  concerning  a  contract  to  make  and  set 
up  ready  for  use  in  a  building  an  electrical 
plant  "consisting  of  dynamos,  converters, 
switchboard,  lamps,  etc.,  with  the  necessary 
wiring  and  connections,"  although  in  order 
to  set  them  up  it  was  necessary  to  put  in 
the  building  a  foundation  for  the  dynamos 
and  to  install  the  wires  and  lamps.  In  Ben- 
nett V.  Davis,  113  Cal.  337,  54  Am.  St.  Rep 
354,  45  Pac.  684,  the  same  rule  was  fol- 
lowed with  respect  to  a  contract  to  furnish 
mantels,  tiles,  and  grates  and  set  them  in  a 
building  under  construction.  Each  tile  per- 
taining [574]  to  the  mantels  had  to  be  set 
in  separately  and  some  bricklaying  around 
the  mantels  was  necessary  as  a  part  of  the 
setting  thereof.  In  Bryson  v.  McCone,  121 
Cal.  153,  53  Pac.  637,  the  court  held  that  a 
person  contracting  to  build  ice  tanks,  in- 
cluding steel  molds,  pipes,  pumps,  and  con- 
nections, and  to  set  them  up  in  an  ice  fac- 
tory, was  a  materialman,  and  not  an  original 
contractor. 

In  Smith  ▼.  Bradbury,  148  Cal.  41,  113 
Am.  St.  Rep.  189,  82  Pac.  367,  it  was  held 
that  one  who  contracted  to  do  the  plastering 
in  a  building  at  a  stated  price  per  yard  was 
a  subcontractor,  and  not  a  materialman.  So 
in  La  Grill  v.  Mallard,  90  Cal.  373,  27  Pac. 
204,  one  who  contracted  tf>  paper  and  deco^ 
rate  a  number  of  rooms  in  a  dwelling-house, 


where  the  actual  work  was  done  by  em- 
ployees, was  held  to  be  an  original  con- 
tractor. The  only  rule  of  general  applica- 
tion announced  in  any  of  the  above-mentioned 
decisions  was  stated  in  Bennett  v.  Davis,  113 
Cal.  339,  54  Am.  St.  Rep.  364,  45  Pac.  085, 
as  follows:  ''The  miain  consideration  after 
all  is  whether  the  labor  bestowed  upon  the 
article  (in  setting)  was  simple  and  trifling 
in  comparison  to  the  price.'* 

Literally,  a  subcontractor  is  one  who  agrees 
with  another  to  perform  a  part  or  all  of  the 
obligation  which  the  second  party  owes  by 
contract  to  a  third  party.  With  respect  to 
the  mechanic's  lien  law  in  question,  however, 
the  word  has  n  much  narrower  meaning. 
Section  1194  divides  the  liens  which  can  be 
asserted  against  property  under  the  mechan- 
ic's lien  law  into  four  clasaes,  to  wit,  labor- 
ers, materialmen,  subcontractors,  and  orig- 
inal contractors.  The  meaning  of  the  term 
"subcontractors,"  as  there  used,  must  be  de- 
termined by  reference  to  this  classification 
and  to  the  subject  to  which  it  relates.  The 
original  contractor  is  the  person  who  agrees 
with  the  owner  to  construct  a  buildins  on 
his  property.  Those  who  perform  labor  in 
the  construction  of  the  building  come  within 
the  first  class,  as  laborers.  Persons  who 
merely  furnish  material  to  the  contractors 
to  be  used,  and  which  are  used,  in  the  con- 
struction of  the  building  come  within  the 
second  class,  as  materialmen.  The  term  "sub- 
contractor" embraces  all  persons  who  agree 
with  the  original  contractor  to  furnish  the 
material  and  construct  for  him  on  the  prem- 
ises some  part  of  the  structure  which  the 
original  contractor  has  agreed  to  erect  for 
the  owner.  We  think  something  more  than 
a  mere  comparison  of  the  cost  of  the  labor 
of  attaching  material  to  [575]  the  building 
with  the  total  price  of  the  work  and  mate- 
rials is  necessary  in  many  cases  to  a  deter- 
mination of  the  question  whether  a  claimant 
is  a  subcontractor  or  a  materialman.  Gen- 
erally speaking,  it  would  be  held  that  one 
who,  under  an  agreement  with  the  contrac- 
tor, enters  upon  the  premises  and  there,  with 
material  furnished  bv  himself,  erects  a  defi- 
nite  part  of  the  structure  composing  the 
building,  is  a  subcontractor  within  the  mean- 
ing of  this  section,  regardless  of  the  com- 
parative cost  of  labor  and  material.  The 
cases  above  cited  which  hold  the  claimant  to 
be  a  materialman,  go  upon  the  theory  that 
the  claimant  agreed  with  the  owner  or  the 
contractor  to  construct,  outside  of  the  build- 
ing, or  away  from  the  premises,  some  com- 
pleted article,  machinery,  or  apparatus  to  be 
thereafter  placed  in  or  attached  to  the  build- 
ing by  the  person  who  furnished  it.  The 
contention  was  that  the  work  of  attaching  it 
to  the  building  constituted  a  part  of  the  con- 
struction  of  the  building  itself,  and,   there- 
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fore,  made  the  claimant  either  an  original 
contractor  with  the  owner  or  a  subcontractor 
with  the  contractor.  The  substance  of  the 
decisions  is  that  the  work  of  attaching  and 
placing  the  thing  in  the  building  was  merely 
a  part  of  the  delivery,  and  that  the  essence 
of  the  agreement  was  to  furnish  a  finished 
article  as  material  to  be  placed  in  the  build- 
ing. But  in  the  other  cases  it  was  clear 
that  the  work  of  the  claimant  was  that  of 
constructing  a  part  of  the  building  itself 
with  his  own  materials,  under  an  agreement 
with  the  original  contractor,  and  he  was  held 
to  be  a  subcontractor. 

Under  the  decision  in  Smith  y.  Bradbury, 
148  CaL  41,  113  Am.  St.  Rep.  189,  82  Pac. 
367,  there  can  be  no  doubt  that  the  status 
of  Floodberg  A  McCaffery,  who  did  the  lath* 
iog  and  plastering  and  furnished  the  mate^ 
rial  therefor,  was  that  of  a  subcontractor. 
The  work  of  Montague  &  Company  consisted 
of  furnishing  the  material  and  comstructing 
in  the  building  &  considerable  part  of  the 
floors  and  walls  thereof.  The  Waterhouse- 
Price  Company  was  to  furnish  the  necessary 
tile  and  ereet  a  part  oi  the  walls  of  the 
bathrooms.  Clark  &  Sons,  a  corporation, 
was  to  furnish  the  material  and  put  on  the 
building  a  Mission  tile  roof.  Ford  k  Malott 
were  to  furnish  and  lay  the  flooring  in  cer- 
tain  rooms.  All  these  constituted  substantial 
and  important  parts  of  the  building  and  of 
the  work  of  constructing  it.  These  parties 
were,  in  our  opinion,  subcontractors,  under 
the  principles  we  have  just  stated.  It  [576] 
is  somewhat  difficult  to  determine,  from  the 
meager  record  on  the  subject,  what  part  of 
the  building  was  constructed  by  the  claimant 
Guilfoy.  Enough  appears  to  show  that  he 
was  to  furnish  the  materials  and  erect  in 
the  building  the  tin  work,  galvanized  iron, 
and  copper  work  required-  by  the  plans  and 
specifications.  The  plans  and  specifications 
are  not  set  forth  in  the  record*  It  is  at  least 
not  improbable  that  the  metal  work  of  this 
character  constituted  a  substantial  part  of 
the  structure.  If  so,  Guilfoy  would  be  a  sub- 
contractor within  the  rules  above  stated.  As 
all  intendments  are  in  favor  of  the  decision 
of  the  court  below,  and  no  evidence  of  a 
different  condition  is  presented  by  the  record, 
we  must  sustain  the  finding  that  Guilfoy  was 
a  subcontractor. 

In  Bennett  v.  Davis,  113  Cal.  387,  54  Am. 
St.  Kep.  354,  45  Pac.  684,  the  claimant,  who 
contracted  to  furnish  mantels  for  the  build- 
ing  with  the  tiles  and  grates  connected  tliere- 
with  and  to  set  them  all  in  the  building,  was 
held  to  be  a  materialman.  A  part  of  the 
work  of  Montague  &  Company  consisted  of 
the  building  of  four  fireplaces  in  the  house, 
iisiag  brick  and  tile.  This  work  is  in  some 
respects  similar  to  that  which  was  held  to 
be  the  furnishing  of  materials  in  Bennett  v. 
Davis.  But  here  we  have  no  plans  or  spe^^- 
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ifications  or  other  description  of  the  work» 
and  we  cannot  say  that  the  fireplaces  did  not 
constitute  a  very  substantial  part  of  the 
structure  of  the  building  in  question.  In 
Bennett  v.  Davis  the  mantels,  which  are  usu- 
ally finished  outside  as  a  complete  structure 
and  thereafter  taken  to  and  set  in  the  build- 
ing by  the  person  who  makes  them,  were  tlie 
principal  subject  of  the  agreement,  and  the 
setting  was  a  mere  incident  and  of  very 
slight  cost  compared  with  the  price  of  the 
mantels.  It  -was  in  this  case  that  the  court 
said  that  the  comparison  of  tlie  labor  of 
setting  with  the  price  was  the  main  consid- 
eration. The  work  done  by  Montague  & 
Company  constituted  nearly  half  of  the  sum 
they  were  to  receiVe  for  furnishing  the  ma- 
terial and  erecting  these  porch  floors,  fire- 
places, -and  other  things  in  the  building. 
The  cost  of  the  different  parts  of  their  job 
is  not  stated.  There  is,  therefore,  no  means 
of  making  comparison  of  the  cost  of  the 
labor  with  the  total  cost  of  the  fireplaces, 
and  we  cannot  interfere  with  the  finding  that 
they  were  subcontractors. 

The  appellants  further  contend  that  certilin 
other  claimants,  namely,  Faneuf  &  Heath, 
Wessendorf  &  Staffler,  Bright  Bros.  [577] 
and  the  Daniels  Santa  Cruz  Transfer  Com- 
pany, were  erroneously  ranked  as  material- 
men or  laborers  when  they  should  have  been 
classed  as  subcontractors.  Their  claims  *were 
small,  amounting  in  all  to  $181.79.  Each  of 
these  parties  filed  a  claim  of  lien,  stating 
that  they,  respectively,  had  performed  labor 
on  the  building.  The  claim  of  Faneuf  k 
Heath  states  that  they  performed  certain 
labor  in  the  construction  of  the  house  and 
also  that  they  furnished  certain  materials 
which  were  used  therein.  There  is  nothing 
in  the  record  to  show  the  character  of  the 
work  done  by  either  of  these  claimants,  or 
of  the  materials  they  furnished.  The  finding 
is  sufficiently  sustained  by  the  respective 
claims  of  Hen,  and,  as  ther^  is  no  evidence 
to  the  contrary  in  the  record,  the  findings 
must  be  upheld. 

The  judgment  and  order  are  affirmed. 

Sloss  and  Lawlor,  JJ.,  concurred. 

HOTE. 

Wlio   la    '^Sitbeontraetor'*   wftthia   K6* 
ehasie'e  Iden  Law. 
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Mntroductory, 

The  present  discussion  is  confined  strictly 
to  the  scope  and  meaning  of  the  term  "sub- 
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contractor"  as  used  in  a  raechanic'8  lien  law. 
In  th^  consideration  of  that  question  the  dis- 
tinction between  subcontractors  and  other 
parties  to  a  building  contract  is  necessarily 
discussed,  but  the  right  of  such  other  par- 
ties to  a  mechanic's  lien  is  not  considered 
except  as  it  is  affected  by  an  act  giving  or 
denying  a  lien  to  subcontractors  eo  nomine. 
It  is  also  to  be  borne  in  mind  that  the 
numerous  cases  involving  the  distinction  be- 
tween a  laborer  or  a  materialman  and  an 
original  contractor  are  excluded. 

Oenerally. 

The  term  "subcontractor"  as  used  in  a  me- 
chanic's lien  law  is  said  in  the  reported  case 
to  embrace  "all  persons  who  agree  with  the 
original  contractor  to  furnish  the  material 
and  construct  for  him  on  the  premises  some 
part  of  tlie  structure  which  the  original  con- 
tractor has  agreed  to  erect  for  the  owner." 
Similar  definitions  have  been  given  in  a  num- 
ber of  eases. 

"A  subcontractor  is  one  who  takes  from 
the  principal  contractor  a  specific  part  of  the 
work."  Young  Men's  Christian  Assoc,  v. 
Gibson,  58  Wash.  307,  108  Pac.  766.  See  to 
the  same  effect  Farmers'  Loan,  etc.  Co.  v, 
Canada,  etc.  R.  Co.  127  Ind.  250,  26  N.  E. 
784,  11  L.R.A.  740. 

"A  subcontractor  is  one  who  takes  a  por- 
tion of  a  contract  from  the  principal  con- 
tractor." Ryndak  v.  Seawell,  13  Okla.  737, 
76  Pac,  170. 

**The  subcontractor  is  an  under  contractor 
— one  who  takes  under  the  original  contract 
and  is  to  perform  in  accordance  with  the 
original  contract."  Avery  v.  Ionia  County, 
71  Mich.  638,  39  N.  W.  742. 

"A  subcontractor  may  be  briefly  described 
as  *one  who  has  entered  into  a  contract,  ex- 
press or  implied,  for  the  performance  of  an 
act  with  a  person  who  has  already  contracted 
for  its  perform ai^ce."  Friedman  v.  Hampden 
County,  204  Mass.  494,  90  N.  E.  851. 

In  Travis  v.  Meredith,  2  Marv.  (Del.)  376, 
43  Atl.  176,  it  was  said  broadly  that  all  per- 
sons engaged  in  the  erection  of  a  structure 
who  do  not  contract  directly  with  the  owner 
are  subcontractors. 

In  ArkanacLS  the  term  "subcontractor"  is 
^iined  by  a  section  of  the  naechaoic's  lien 
law  (Kirby's  Dig.  4993)  as  follows:  "All 
persons  furnishing  things  or  doing  work  pro- 
vided for  by  this  act  shall  be  considered  sub- 
contractors except  such  as  have  contracts 
therefor  directly  with  the  owner,  proprietor, 
or  his  ligent  or  trustee."  See  Buckley  t. 
Taylor,  51  Ark.  306,  11  S.  VV.  281. 

The  yew  York  statute  (Lien  Law,  §  2) 
define?^  a  subcontractor  as  "a  person  who  en- 
ters into  a  contract  for  the  improvement  of 
real  property   with   a  contractor  or  with  a 


person  who  has  contracted  with  or  through 
such  contractor  for  the  performance  of  his 
contract  or  any  part  thereof."  See  Hedden 
Constr.  Co.  v.  Proctor,  etc.  Co.  62  Misc.  129, 
114  N.  Y.  S.  1103. 

To  constitute  a  person  a  subcontractor  he 
must  contract  with  and  in  subordination  to 
the  original  contractor.  If  a  person  furnishes 
materials  under  a  contract  made  directly 
with  the  owner  and  looks  directly  to  him 
for  compensation  he  is  not  a  subcontractor. 
Leifer  Mfg.  Co.  y.  Gross,  93  Ark.  277,  124 
S.  W.  1039. 

It  is  not  sufficient  to  constitute  a  person 
a  subcontractor  that  he  contracts  with  a  per- 
son other  than  the  ow^ner  who  ia  erecting  a 
structure.  The  person  contracted  with  must 
occupy  to  the  owner  the  relation  of  a  con- 
tractor for  the  stnictnre.  Thus  where  the 
grantee  of  a  lot  agrees  as  a  condition  subse- 
quent to  the  conveyance  to  erect  a  building 
on  the  land  he  does  not  become  a  contractor 
to  erect  a  building  for  the  owner,  and  ac- 
cordingly a  person  doing  work  thereon  is  not 
a  subcontractor,  and  cannot,  after  the  land 
has  reverted  because  of  a  failure  to  complete 
the  building,  enforce  a  mechanic's  lien  against 
the  grantor.  McGinniss  ▼.  Purrington,  43 
C<mn.  143,  wherein  it  was  said:  "It  is  idle 
to  talk  about  the  claims  of  a  subcontractor, 
when  there  is  no  contract  between  the  prin- 
cipal parties  which  makes  a  subcontractor 
possible."  See  to  the  same  effect  Hillhoose 
▼.  Pratt,  74  Conn.  113,  49  Atl.  906.  So  in 
Cariey-Lombard  Lumber  Co.  v.  Jones,  187  IH. 
203,  58  N.  £.  347,  it  was  held  that  a  leaie 
providing  for  the  erection  of  a  building  by 
the  lessee  was  not  a  building  contract  so  as 
to  make  a  person  furnishing  material  there- 
for a  subcontractor.  The  court  said:  "We 
understand  counsel  for  appellees  to  contend 
that  by  the  terms  of  the  lease  Kane  and 
Meyer  became  original  contractors  for  the 
erection  of  the  buildings  and  the  improve- 
ments placed  upon  the  lots,  and  that  the 
lumber  company  was  at  most  but  a  subcon- 
tractor under  theUi.  Extended  arguments 
are  submitted  on  either  side  of  these  propo- 
sitions, but  we  regard  them  of  very  etay 
solution.  It  cannot  be  seriously  claimed  that 
under  the  agreement  the  lessees  contracted 
with  Jones  to  furnish  materials  or  perform 
any  of  the  labor  or  services  named  in  the 
foregoing  section  of  the  statute,  by  the  doing 
of  which  they  would,  by  that  section,  be 
known  as  'a  contractor.'  The  statute  is,  as 
its  title  indicates,  for  the  security  of  me- 
chanics and  thoee  who  furnish  material  for 
buildings,  etc..  therein  named.  Agreements 
made  under  its  provisions  are  known  in  the 
law  as  building  contracts,  sometimes  termed 
'working  contracts.'  The  clause  in  the  lease 
which  obligates  the  lessees  to  erect  improve- 
ments   upon    the   leased   premises   is   in  no 
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sense  a  building  contract."  See  to  the  same 
effect  Boyer  y.  Keller,  258  111.  106,  Ann.  Cas. 
1916B  628,  101  N.  E.  237. 

In  Payne  v.  Flack,  152  N.  C.  600,  68  S.  E. 
16,  it  appeared  that  a  married  woman  made 
a  contract  with  her  husband  whereby  he  was 
to  improve  her  property.  It  was  held  that  a 
person  furnishing  materials  to  him  was  a 
subcontractor. 

A  person  who  by  novation  succeeds  to  the 
rights  of  a  subcontractor  is  to  be  deemed  a 
subcontractor  within  a  mechanic's  lien  law. 
Security  Nat.  Bank  v.  St.  Croix  Power  Co. 
117  Wis.  211,  94  N.  W.  74. 

Remote  Subcontractor, 

It  is  a  common  practice  of  subcontractors 
to  delegate  by  subcontract  portions  of  the 
work  undertaken  by  them,  and  the  persons 
thus  contracting  with  a  subcontractor  are 
sometimes  referred  to  as  subcontractors  in 
the  second  degree.  In  Friedman  v.  Hampden 
County,  204  Mass.  404,  90  N.  £.  851,  it  was 
said  obiter:  '^It  is  manifest  that  often,  es- 
pecially in  building  contracts,  there  may  be 
a  great  difference  in  the  remoteness  of  the 
subcontractors  in  their  relation  to  what  may 
be  called  the  original  or  parent  contract. 
For  instance  A,  having  entered  into  a  con- 
tract with  the  owner  of  land  to  erect  a  house 
thereon,  makes  a  contract  with  B  by  which 
the  latter  agrees  to  do  the  exeavatioii  and 
iBftson  work,  B  sublets  to  C  the  mason  work, 
and  C  in  like  manner  lets  out  to  D  that  part 
of  the  mason  work  wliich  relates  to  bricks 
and  to  E  that  part  which  relates  to  stone^ 
each  contractor  agreeing  to  furnish  the  labor 
and  materials  necessary  for  the  performance 
of  his  contract.  In  the  case  supposed  A  is 
the  original  contractor  who  alcow  is  i«spo»- 
sible  to  the  owner  for  the  due  performance 
of  the  original  contract,  and  to  whom  alone 
the  owner  is  personally  responsible  for  the 
payment  of  the  original  contract  price.  He 
is  not  a  subcontractor.  B  is  a  subcontractor 
and  is  alone  responsible  to  A  for  the  per- 
formance of  his  contract  with  him.  But  B 
also  sustains  another  relation  to  the  work. 
As  between  himself  and  C  he  is  an  original 
contractor  and  C  is  personally  responsible  to 
him  alone  for  the  performance  of  his  (C*8) 
contract.  And  as  it  is  with  B,  so  mutatia 
mutaaidis  it  is  with  C,  D,  and  E.  Each  is  a 
subcontractor,  but  there  are  differences  of 
degrees  with  respect  to  their  remoteness  from 
the  parent  contract.  According  to  some  of 
the  authorities  B  would  be  called  a  subcon- 
tractor of  the  first  degree,  C  of  the  second 
degree,  and  D  and  E  of  the  third  degree." 

A  person  who  takes  over  the  principal  con- 
tract is  a  principal  contractor  and  a  person 
contracting  with  him  is  a  subcontractor  in 
the  first  degree.  Van  Horn  v.  Van  Dyke,  96 
Wis.  30,  70  N.  W.  1067.    The  distinction  be- 


tw*een  a  laborer  and  a  ''subcontractor  in  the 
second  degree"  is  that  the  former  performs 
in  person  the  services  for  which  he  contracts, 
while  the  latter  may  delegate  the  perform- 
ance to  laborers  employed  by  him.  Farmer 
v.  St.  Croix  Power  Co'  117  Wis.  76,  93  N. 
W.  830. 

By  the  weight  of  authority  a  "subcontrac- 
tor in  the  second  degree"  is  not  included 
within  the  term  "subcontractor"  as  used  in 
a  mechanic's  lien  law.  Nixon  v.  Cydon  Lodge 
No.  5,  66  Kan.  298,  43  Pac.  236;  Vander- 
berg  V.  P.  T.  Walton  Lumber  Co.  19  Okla. 
169,  92  Pac.  149;  McGugin  v.  Ohio  River  R. 
Co.  33  W.  Va.  63,  10  S.  E.  36;  Kirby  v. 
McGarry,  16  Wis.  68.  And  see  Owen  v. 
Johnson,  174  Pa.  St.  99,  34  Atl.  549.  In 
Nixon  V.  Cydon  Lodge  No.  5,  supra,  it  was 
said:  "From  a  reference  to  the  statute,  it 
will  readily  appear  that  the  person  intended 
to  be  described  by  the  term  'subcontractor* 
is  the  one  who  directly  contracts  with  the 
original  contractor.  So  much  of  the  provi- 
sion as  is  pertinent  to  this  question  is  as 
follows:  'Any  person  who  shall  furnish  any 
such  material  or  perform  such  labor  under 
a  subcontract  with  the  contractor,  or  as  an 
artisan  or  day  laborer  in  the  employ  of  such 
contractor,  may  obtain  a  lien  upon  such 
land,'  etc.  (Civil  Code,  §  632.)  The  legis- 
lature having  expressly  limited  the  lien  of  a 
subcontractor  to  those  who  contract  with  the 
original  contractor,  we  cannot  by  arbitrary 
interpretation  extend  it  so  as  to  include  sub- 
contractors of  the  second,  third  or  fourth 
degree.  If  it  may  be  extended  beyond  those 
who  contract  with  the  contractor,  it  would 
seem  that  it  might  be  extended  indefinitely 
to  successive  subcontractors.  This  rule  would 
be  hazardous  to  the  owner,  oppressive  to  tlie 
contractor,  and  impracticable  in  its  opera- 
tion.  Such  an  interpretation  should  not  be 
adopted  except  where  the  statute  plainly  and 
positively  rciquires  it." 

In  Owen  ▼.  Chicago,  etc.  R.  Co.  86  Neb. 
85],  126  N.  W.  658,  the  court,  apparently 
assuming  that  a  "subcontractor  in  the  second 
degree"  was  not  within  the  designation  "sub- 
contractor" held  on  the  facts  that  the  person 
in  question  was  employed  by  the  original 
contractor  and  not  by  the  subcontractor. 
The  court  said:  "The  decision  of  the  trial 
court  is  first  assailed  as  follows:  'There  is 
not  sufficient  evidence  to  sustain  the  findings 
and  decree  to  the  effect  that  plaintiff  was  a 
subcontractor  of  defendant  Cox.'  In  support 
of  this  contention  it  is  asserted  that  plain- 
tiff was  employed  by  the  firm  of  Owen  & 
Lovelace  to  whom  the  job  had  been  sublet 
by  Cox.  These  inferences  are  drawn  chiefly 
from  testimony  that  plaintifl^s  father,  Henry 
E.  Owen,  senior  member  of  the  firm  of  Owen 
&  Lovelace,  made  the  contract  with  Cox,  and 
that  the  laborers  were  paid  with  checks  of 
that  firm.    On  the  other  hand,  there  is  proof 
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tending  to  show  these  facts:  Cox  wanted 
plaintiff  to  do  the  work,  and  was  told  to 
make  the  deal  with  the  senior  Owen,  and 
did  so.  The  contract  was  not  made  for  the 
father  or  for  the  firm,  hut  the  plaintiff  indi- 
vidually. In  doing  the  work  plaintiff  used 
his  own  grading  outfit,  and  had  been  in  busi- 
ness for  himself  two  years.  The  laborers 
were  paid  by  plaintiff  out  of  his  own  funds 
with  the  checks  of  Owen  &,  Lovelace,  his 
individual  business  having  been  kept  sepa- 
rate from  that  of  the  firm.  Cox  never  paid 
the  firm  or  Henry  £.  Owen  or  plaintiff  for 
the  work.  A  consideration  '  of  all  the  evi- 
dence leads  to  the  approval  of  the  trial 
court's  finding  that  plaintiff  was  a  subcon- 
tractor of  Cox,  that  he  performed  the  con- 
tract on  his  part,  and  that  his  claim  is 
unpaid.*' 

However  in  Grigsby  v.  Lexington,  etc.  R. 
Co.  152  Ky.  164,  153  S.  W.  232,  the  court 
said:  "Webster  in  his  new  International 
Dictionary,  defines  'subcontract'  to  be  'a  con- 
tract under,  or  subordinate  to,  a  previous 
contract.'  And  'subcontractor'  to  be  'one 
who  contracts  with  a  contractor  to  perform 
part  or  all  of  the  latter's  contract.'  The 
same  author  defines  'thereunder'  thus:  'Un- 
der this  or  that.'  Under  these  definitions, 
any  contract  that  is  under  and  a  part  of  the 
original  contract  is  a  'subcontract,'  within 
the  meaning  of  the  term  as  used  in  the  stat- 
ute; and,  as  the  statute  makes  no  distinction 
between  contractors  in  the  first  degree,  and 
those  remotely  connected  with  the  original 
contractor,  we  must  presume  that  the  legis- 
lature intended  to  treat  them  all  alike. 
Hence,  the  language  'subcontract  thereunder,' 
as  used  in  the  statute,  covers  all  contracts, 
near  or  remote,  in  which  the  contractor  un- 
dertakes to  carry  out  and  perform  the  work, 
according  to  the  terms  of  the  principal  con- 
tract. It  is  not  uncommon,  in  executing  big 
contracts,  for  the  work  to  be  many  times 
sublet  and  resublet;  yet  the  undertaking  of 
all  the  contractors,  no  matter  how  many 
degrees  removed  from,  the  owner,  but  make 
up  the  original  contract.  So,  a  subcontract, 
in  the  second  or  third  degree  removed,  is  in 
fact  a  contract  under  the  original  contract, 
as  much  so  as  is  the  contract  in  the  first 
degree,  that  is,  a  contract  with  the  original 
contractor."  See  also  Hightower  v.  Bailey, 
108  Ky.  198,  56  8.  W.  147,  94  Am.  St.  Rep. 
350,  49  L.R.A.  255. 

By  the  Xew  York  statute  quoted  supra  in 
the  subdivision  Generally  it  will  be  noted 
that  subcontractors  in  the  second  and  subse- 
quent degrees  are  included  within  the  term 
"subcontractor." 

Person  Fumishinff  Material. 

The  distinction  noted  in  the  reported  case 
between     materialmen     and     subcontractors 


finds  general  recognition  in  the  decisions.  It 
has  accordingly  been  said  generally  that  a 
nuiterialman  is  not  within  the  term  "subcon- 
tractor." Farmers'  Loan,  etc.  Co.  v.  Canada, 
etc.  R.  Co.  127  Ind.  250,  26  N.  E.  784,  11 
L.R.A.  740.  Compare  Buckley  v.  Taylor,  61 
Ark.  306,  US.  W.  281,  applying  a  statutory 
definition  quoted  supra  in  the  subdivision 
Generally.  In  Young  Men's  Christian  Absoc 
V.  Gibson,  58  Wash.  307,  108  Pac  766,  it 
was  held  that  the  term  "subcontractors"  as 
used  in  a  contract  requiring  the  contractor  to 
file  receipts  showing  payments  to  subcontrac* 
tors  did  not  include  materialmen.  The  court 
said:  "The  term  subcontractor  has  a  well 
defined  meaning  in  building  contracts,  and 
the  word  was  doubtless  used  here  in  its  tech- 
nical sense.  A  subcontractor  is  one  who 
takes  from  the  principal  contractor  a  specific 
part  of  the  work,  and  the  term  does  not 
include  laborers  or  materialmen."  So  in  Tip- 
ton Realty,  etc.  Co.  v.  Kokomo  Stone  Co. 
(Ind.)  110  N.  £.  688,  it  was  said  that  the 
term  "subcontractor"  does  not  ordinarily  in- 
clude materialmen  and  will  not  be  held  to 
do  so  unless  it  appears  clearly  from  the  con- 
text that  it  is  so  intended. 

The  test  laid  down  in  the  reported  case  is 
that,  to  constitute  a  person  furnishing  mate- 
rial a  subcontractor,  he  must  actually  con- 
struct therewith  on  the  premises  some  part 
of  the  structure  which  the  contractor  has 
agreed  to  erect.  See  also  Smith  v.  Bradbury, 
148  Cal.  41,  82  Pac.  367,  113  Am.  St.  Rep. 
18Q,  stated  in  the  reported  case.  A  similar 
view  was  taken  in  Foster  Lumber  Co.  t. 
Sigma  Chi  Chapter  House,  49  Ind.  App.  528, 
97  N.  E.  801,  wherein  it  was  said:  "Appel- 
lee, however,  insists  that  Springer  is  shown 
to  be  a  subcontractor,  and  as  the  contract 
was  made  and  the  materials  furnished  prior 
to  the  passage  of  the  Act  of  March  6,  1909 
(Acts  1900,  p.  295),  he  was  not  entitled  to 
a  lien,  on  the  authority  of  Indianapolis 
Northern  Traction  Co.  v.  Brennan  (1909), 
174  Ind.  1.  Springer  contracted  to  furnish 
all  the  stone  to  be  used,  and  to  finish  the 
stone  ready  for  use.  We  do  not  see  any  rea- 
son why  he  ceased  to  be  a  materialman  be- 
cause he  furnished  all  the  stone  instead  of 
a  part  of  it;  nor  do  we  think  material  ceases 
to  be  material  when  it  is  finished  and  ready 
for  use.  Judge  Elliott,  in  Fanners'  Loan, 
etc.  Co.  v.  Canada,  etc.  R.  Co.  (1891)  127 
Ind.  250,  257,  11  L.R.A.  740,  defines  a  sub- 
contractor a  specific  part  of  the  work.  We 
understand  this  to  mean  a  specific  part  of 
the  work  in  the  actual  construction  of  the 
building,  and  may  include  furnishing  the 
materials  therefor.  Appellant  Springer's 
contract  required  him  to  do  nothing  in  the 
construction  of  the  building;  he  was  re- 
quired only  to  furnish  materials.  This  did 
not  make  him  a  contractor  or  a  subcon- 
tractor." 
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In  Merriman  v.  Jones,  43  Minn.  29,  44  N. 
W.  526,  holding  that  the  person^  who  fur- 
nished the  necessary  lumber  for  a  building 
were  materialmen  and  not  subcontractors,  it 
was  said:  ''But  the  right  to  a  lien  accrued 
to  Jones  &  Co.,  not  as  subcontractors,  as 
appellants  seem  to  assume,  but  as  material- 
men, who  are  expressly  mentioned  in,  and 
protected  by,  the  statute.  Tliat  those  who 
simply  furnish  materials,  taking  no  part  in 
the  work  of  construction,  are  not  subcon- 
tractors in  any  sense,  is  quite  apparent  from 
the  wording  of  the  section  heretofore  quoted, 
which  provides  that  all  persons  performing 
any  work  of  a  specified  character,  or  furnish* 
ing  any  material  therefor,  whether  such  work 
is  performed  as  a  journeyman,  laborer,  car- 
man, subcontractor,  or  otherwise,  shall  have 
a  lien  upon  the  improved  property  for  the 
value  or  contract  price  of  such  labor  and 
materials." 

In  Hedden  Oonstr.  Co.  v.  Proctor,  etc.  Co. 
62  Misc.  129,  114  N.  Y.  S.  1103,  holding  that 
a  person  who  furnished  lumber  was  a  mate- 
rialman and  not  a  subcontractor,  the  court 
said:  ''I  do  not  think  the  contract  created 
by  the  giving  and  acceptance  of  these  orders 
constituted  the  lumber  company  a  subcon- 
tractor. It  was  not  a  contract  for  the  im- 
pTovement  of  real  property,  under  which  the 
lumber  company  obligated  itself  to  complete 
any  portion  of  the  main  contract  between 
the  contractor  and  the  owner.  The  accep- 
tance of  the  contractual  obligations  of  the 
lumber  company  was  to  make  delivery  of 
certain  lumber  at  a  certain  time  and  place 
for  a  specified  price.  In  my  opinion  the 
transaction  was  simply  a  sale,  and  brought 
the  lumber  company  within  the  definition  of 
the  term  'materialman.'  It  is  doubtless  true 
that  the  giving  and  acceptance  of  the  orders 
constituted  a  contract,  and  it  may  therefore 
be  said  that  the  lumber  company  did  contract 
with  Milliken  Bros.,  the  general  contractors; 
but  every  sale  is  the  consummation  of  a  con- 
tract, express  or  implied,  and  if  it  can  be 
successfully  contended  that  a  sale  to  a  con- 
tractor makes  the  seller  a  subcontractor,  on 
the  theory  that  a  sale  is  a  contract,  it  is 
difficult  to  say  what  state  of  facts  or  what 
transaction  would  constitute  a  person  a  'ma- 
terialman.' The  reference  in  the  orders  to 
contract  No.  1,981  permits,  in  my  opinion, 
no  legal  significance  of  any  character.  The 
mere  knowledge  that  material  sold  to  a  con- 
tractor is  to  be  used  in  the  performance  of  a 
certain  contract  between  the  contractor  and 
the  owner  cannot  of  itself  constitute  a  sub- 
letting. If  it  could,  there  might  be  as  many 
sublettings  as  there  were  separate  purchases 
made  by  the  contractor.  It  seems  to  me, 
therefore,  that  the  lumber  company  is  a  ma- 
terialman and  not  a  siibcon  tractor." 


In  other  jurisdictions  the  accepted  distinc- 
tion is  that  a  person  furnishing  to  the  con- 
tractor material  for  a  structure  is  a  suboon* 
tractor  though  he  takes  no  part  in  incor- 
porating the  material  into  that  structure,  if 
he  contracts  with  reference  to  the  require- 
ments of  the  original  plans  and  specifications 
with  respect  to  the  material,  but  is  a  mate- 
rialman if  he  agrees  generally  to  furnisli 
certain  material  without  reference  to  those 
requirements.  In  People  v.  Campfield,  150 
Mich.  675,  114  N.  W.  669,  the  test  by  which 
to  distinguish  between  a  subcontractor  and 
a  materialman  was  stated  as  follows:  "Has 
he  agreed  that  the  original  contract  shall  be 
the  standard  by  which  the  performance  of  his 
contract  shall  be  judged?  If  he  has,  he  is  a 
subcontractor  and  cannot  recover  on  the 
statutory  bond.  If  he  has  not  made  that 
agreement,  he  is  an  ordinary  materialman 
and  can  recover.  Under  this  definition,  and 
according  to  this  test,  a  manufacturer  who 
agrees  to  furnish  the  doors  and  sashes  for  a 
building  in  accordance  with  th#  terms  of  the 
original  contract  is  a  subcontractor,  while 
if  he  merely  agrees  to  furnish  them  in  ac- 
cordance with  certain  measurements,  he  is  a 
materialman.  The  question  may  be  asked: 
Will  you  classify  as  a  materialman  or  as  a 
subcontractor  one  who  furnishes  airticles  un- 
der a  contract  made  by  him  in  entire  ignor- 
ance of  the  terms  of  the  original  contract, 
but  which  does  in  fact  conform  precisely  to 
those  terms?  In  such  cases  it  is  true  thai 
the  fulfillment  of  his  contract  is  at  the  same 
time  the  fulfillment  of  the  original  contract, 
and  thus  the  original  contract  becomes  the 
standard  by  which  the  performance  of  his 
contract  is  judged.  I  answer  that  he  is  none 
the  less  a  materialman,  because  he  has  not 
agreed  that  the  original  contract  shall  be 
the  standard,  and,  so  far  as  he  is  concerned, 
its  becoming  such  is  a  mere  incident. 
Whether  or  not  he  is  a  subcontractor  de- 
pends on  his  contract,  and  not  upon  a  con- 
tract of  which  he  is  ignorant.  He  cannot 
become  a  subcontractor  unless  he  contracted 
to  become  such.  But  the  difficulty  suggested 
by  these  cases  will  rarely  be  encountered,  for 
such  cases  will  seldom  arise.  Generally 
speaking,  the  distinction  between  the  obliga- 
tion of  the  subcontractor  and  that  of  the 
materialman,  under  the  test  approved  in  this 
opinion,  will  be  clear.  Almost  all  contracts 
for  the  erection  or  repair  of  public  buildings 
impose  on  the  principal  contractor  an  obli- 
gationj  and  this  becomes  an  obligation  of  a 
subcontractor,  to  furnish  material  or  arti- 
cles which  not  only  conform  to  the  contract, 
but  which  will  satisfy  the  honest  judgment 
of  the  architect  in  charge,  while  the  mate- 
rialman discharges  his  obligation  by  furnis^h- 
ing  articles  which  conform  to  his  contract. 
Under  the  reasoning  of  this  opinion,  relatoY 
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was  not  81  subcontractor.  For,  as  already 
shown,  defendant  Campfield  could  not  have 
rejected  the  stiffeners  merely  bec^iuse  they  did 
not  conform  to  the  original  contract." 

In  Ryndak  y.  8eawell,  13  Okla.  737,  70 
Pac.  170,  it  was  said ;  "We  think  that  where 
a  materialman  enters  into  a  contract  with  a 
contractor  to  furnish  material  for  a  build- 
ing, which  the  contractor  has  agreed  to  build, 
and  where  the  materialman  has  knowledge  of 
8a<ph  contract,  and  makes  his  contract  in  re- 
lation thereto  with  the  understanding  that 
the  material  is  to  be  used  by  the  contractor 
in  the  building,  he  thereby  becomes  a  sub- 
contractor within  the  meaning  of  the  me- 
chanic's lien  law,  and  if  the  material  is 
used  in  the  construction  of  the  building,  he  is 
entitled  to  a  lien.  A  subcontract  is  one  made 
under  a  previous  contract;  and  a  subcon- 
tractor is  one  who  takes  a  portion  of  a  con- 
tract from  the  principal  contractor.  In  this 
case,  Matkin  had  a  contract  for  the  construc- 
tion of  the  entire  building,  which  included 
the  furnishing  of  all  the  material  to  be  used 
therein.  Seawell  contracted  with  Matkin  to 
furnish  the  material  for  the  building.  In 
doing  so,  he  agreed  to  perform  a  part  of  the 
contract  which  Matkin  had  obligated  himself 
to  perform.  Why,  under  such  circumstances, 
should  not .  Seawell  be  held  to  be  a  subcon- 
tractor within  the  meaning  of  the  mechanic's 
lien  law?  The  statute  provides  that  any  per- 
son who  shall  furnish  material  under  con- 
tract with  a  contractor,  may  obtain  a  lien. 
This  means,  of  course,  that  a  subcontractor 
must  contract  with  reference  to  the  original 
contract.  He  must  have  knowledge  of  such 
original  contract,  and  that  the  material  is 
to  be  furnished  for  the  property,  and  is  to  go 
to  the  betterment  thereof;  and  the  material 
must  actually  be  used  in  the  construction  of 
the  improvement  to  be  made.  When  material 
is  furnished  under  such  circumstances,  the 
nuiterialman  becomes,  within  the  meaning  of 
the  mechanic's  lien  law,  a  subcontractor, 
and  is  entitled  to  a  lien  under  the  provisions 
of  that  act." 

In  People  v.  Cotteral,  119  Mich.  27,  77  N. 
W.  312,  a  person  who  furnished  to  a  con- 
tractor terra  cotta  work  made  in  special  de- 
signs according  to  the  plans  and  specifica- 
tions was  held  to  be  a  subcontractor.  The 
court  said:  "Without  the  plans  and  specifi- 
cations, so  far  as  they  related  to  the  terra 
cotta  work,  which  must  control  between  the 
school  board  and  the  contractors,  it  would 
not  be  possible  for  any  manufacturer  to  fur- 
nish material  which  would  comply  with  the 
contract  made  by  the  constructors  of  the 
building.  The  plans  and  specifications  of  the 
architect  were  to  be  followed  in  the  manu- 
facture of  the  terra  cotta.  The  plaintiff  was 
to  furnish  all  of  the  terra  cotta  that  was 
to  go  in  the  entire  building  under  the  orig- 


inal contract.  The  plans  and  sp«cificatJons 
were  made  a  part  of  the  contract,  and  the 
plaintiff  was  as  much  bound  by  them  as  was 
the  principal  contractor.  If  plaintiff's  con- 
tention is  true,  it  is  to  be  protected  as  i 
materialman,  because,  not  being  a  resident 
of  Detroit,  it  could  not  run  the  terra  cotta 
setting  as  cheaply  as  could  a  local  contrac- 
tor, and  for  that  reason  did  not  include  the 
setting  in  its  contract,  while  a  local  con- 
tractor, who  included  the  terra  cotta  setting, 
which  would  form  but  a  small  percentage  of 
the  cost,  would  not  be  protected,  because  lie 
was  a  subcontractor.  We  think  this  distinc- 
tion is  too  subtle.'' 

In  People  v.  Banhagel,  151  Mich.  40,  114 
X.  W.  069,  the  persons  furnishing  certain 
mill  work  were  held  to  be  subcontractors, 
the  court  stating  the  facts  as  follows:  "Bj 
the  terms  of  the  contract  between  Banhagel 
and  the  school  district,  the  supervising  ar- 
chitect was  given  full  power  to  reject  all 
materials  and  workmanship  not  in  full  ac- 
cordance with  the  plans,  specifications  and 
detail  drawings.  Ball  Brothers  do  business 
at  Coldwater,  Michigan,  and  what  they  fur- 
nished was,  and  by  the  terms  of  the  contract 
was  to  be,  delivered  f.  o.  b.  Coldwater  'sc 
as  not  to  delay  any  of  the  work.'  It  appears 
by  the  testimony  of  Mr.  Ball  that  they  had 
a  copy  of  the  plans  and  specifications  and  in 
getting  out  the  material  had  nothing  else  to 
go  by.  When  the  goods  left  their  hands,  they 
were  not  in  condition  to  be  put  into  the 
building  without  some  further  work.  The 
material  had  to  be  fitted  in  place,  and  some 
of  it,  like  molding,  cut  in  proper  lengths, 
the  sash  required  fitting  and  glazing,  the 
doors  had  to  be  fitted  with  hardware  and 
hung.  Door  frames  and  casings  were  shipped 
in  what  is  called  a  Hcnock-down'  condition. 
There  were  five  flights  of  stairs,  consisting 
of  oak  steps  and  risers,  with  newel  posts  and 
railing  and  wainscoting,  ready  to  be  put  in 
place,  but  requiring  the  work  of  carpenters 
in  the  building  to  fit  each  step  and  riser  to 
place  and  to  fit  the  railing  and  posts.  Counsel 
for  plaintiffs  do  not  attempt  to  distinguish, 
and  we  shall  not  do  so,  such,  if  any,  of  the  ma- 
terial furnished  by  Ball  Brothers  as  was  mer- 
chantable for  any  other  place  than  the  one 
intended  to  be  filled  by  it  in  this  building. 
Most  of  it  was  made  for  the  place  intended 
for  it  in  the  plans  and  specifications,  ac- 
cording to  M'hich  it  was  designed  and  man- 
ufactured. It  is  probably  true,  and  i« 
suggested  by  counsel,  that  the  principal 
contractor  might  have  bought  the  precise 
materials,  in  the  precise  form  in  which  they 
were  furnished  for  the  price  agreed  upon, 
and  made  no  reference  whatever  to  his  con- 
tract or  to  the  plans  and  specifications.  But 
he  did  not  do  so.  The  responsibility  lor 
furnishing  material  in  accordance  with  ths 
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eontract  Pras  cast  upon,  and  asfiumed  by» 
Ball  Brothera,  who  were  also  to  be  paid  in 
accordance  with  the  terms  of  the  principal 
contract.  What  they  furnished  was  to  suit 
the  plans  ttnd  specifications  which  were  made 
the  measure  or  test  of  the  quality  and  fitness 
of  whatever  was  furnished." 

In  Peopl«  V.  Finn,  182  Mieh.  481,  127  N* 
W.  704,  the  court  after  citing  the  earlier 
eases  from  that  jurisdiction  said:  "Plain- 
tiff's assignors  of  part  of  its  claim  'went  all 
over  the  platis  alid  specifications  prepared 
by  Donaldson  k  Meier  for  this  job,'  and 
from  them  ascertained  what  work  would  be 
required,  and  agreed  to  do  the  work  accord- 
ing to  firuch  plans  and  specifications.  These 
plans  and  specifications  were  a  part  of  the 
original  contract,  which  required  the  con- 
tractor to  furnish  material  and  articles  in 
conformity  therewith,  under  the  direction 
and  to  the  satisfaction  of  the  architects. 
The  case  at  bar  must  be  controlled  by  the 
cases  above  cited.  Both  plaintiff  and  its  as- 
signors were  subcontractors.  They  are  classi- 
fied as  such  by  the  contracts  entered  into 
by  them.  They  insist  that  these  articles  were 
the  ordinary  trade  goods  upon  their  shelves 
and  in  stock,  and  were  furnished  as  such. 
They  might  hbve  done  this ;  but  it  is  not  that 
which  was  done.  These  materials,  articles, 
etc.,  they  assumed  to  furnish  in  accordance 
with  th«  terms  .of  the  original  contract, 
making  that  'the  standard  by  which  the 
performance  of  their  contracts  shall  be 
judged.' " 

In  Avery  r.  Ionia  County,  71  Mich.  538,  39 
N.  W.  742,  it  was  held  that  a  person  who 
furnished  all  the  cut  stone  for  a  building 
was  a  subcontractor  and  not  a  materialman. 
The  court  said :  "His  contract  made  With  the 
principal  contractor,  Claire  Allen,  was  re- 
duced to  writing,  and  provides,  substantially, 
that  plaintiff  was  to  deliver  all  the  stone 
cat  and  fitted,  all  ready  for  the  stone-setter, 
free  on  the  ground  where  the  building  is  to 
be  erected  for  Ionia  county  coutthouse;  said 
stone  to  be  in  every  respect  as  per  plans  and 
«pecificati6ns  furnished  by  D.  W.  Gibbs  &  Co. 
of  Toledo,  Ohio;  plaintiff  to  furnish  the  stone 
as  fast  as  needed,  and  not  to  hinder  or  delay 
the  workmen  on  the  building  in  any  way;  in 
consideration  for  which  the  contractor  was 
to  pay  plaintiff  the  sum  of  $8,425,  to  be  paid 
as  follows,  viz.,  plaintiff  to  be  given  an 
estimate  each  month  of  all  stone  furnished 
during  that  month,  and  to  receive  90  per 
cent  of  the  estimate,  and  the  remaining  10 
per  cent  at  the  completion  of  the  building. 
The  plans  and  specifications  adopted  were  to 
be  followed  in  cutting  the  stone,  and  those 
plans  and  specifications  were  made  a  part  of 
of  the  contract  between  the  building  com- 
mittee and  Claire  Allen,  the  principal  con- 
tractor.   Plaintiff  was  to  furnish  all  the  cut 


stone  to  be  put  into  the  building  under  the 
original  contract,  and  in  accordance  with 
the  plans  adopted.  Reference  must  be  had  by 
the  plaintiff  in  cutting  this  stone  to  the  plans 
and  specifications.  These  plans  and  speciT 
fications  were,  then,  made  a  part  of  the  cont 
tract  with  plaintiff,  and  he  was  as  much 
bound  by  the  terms  thereof  as  the  principal 
contractor.  Plaintiff's  contract  could  not 
be  interpreted  or  understood  without  .having 
recourse  to  these  plans.  He  was  compelled  to 
look  to  these  specifications  to  find  what  hi$ 
obligations  Were.  His  position  was  not  that 
of  a  materialman,  who  furnishes  so  much 
material  to  be  manufactured  and  placed  in 
the  building  without  reference  to  the  plans 
and  spiecifications.  He  stands  in  the  position 
of  a  subcontractor,  advised  as  to  the  princi- 
pal contract,  its  terms  and  conditions,  and 
his  own  contract  dependent  upon  the  princi- 
pal contract." 

In  People  v.  Powers,  108  Mich.  339,  66  N. 
W.  216,  a  person  who  furnished  cut  stone  to 
a  contractor  was  held  to  be  a  materialman* 

In  Staffon  v.  Lyon,  104  Mich.  249,  62  N. 
W.  354,  a  manufacturer  of  brick  was  held  to 
be  a  materialman  and  not  a  subcontractor. 
The  court  said:  "It  is  apparent  from  the 
remarks  of  the  learned  judge  that  the  reasons 
which  moved  him  to  give  this  direction  to  the 
jury  were  that  there  was  some  evidence 
which  showed,  or  tended  to  show,  that  the 
plaintiff  was  a  subcontractor,  and  that,  there- 
fore, the  statute  did  not  apply,  as  was  held 
in  Avery  y.  Board  of  Supervisors,  71  Mich 
638.  We  are,  however,  unable  to  find  any 
evidence  that  the  plaintiff  was  a  subconr 
tractor.  Mr.  Briggs  took  the  contract  at 
$6,073,  and  was  to  supply  all  the  material 
for  the  building.  The  entire  arrangement 
with  the  plaintiff  was  for  brick  to  be  de- 
livered upon  the  ground  at  $6.50  per  thous- 
and, which  was  afterwards  changed  to  $6  per 
thousand.  It  is  true  that  some  talk  was  had 
between  Hhe  plaintiff  and  different  memiiers 
of  the  board  about  using  bis  brick,  and  they 
were  left  a  sample  of  the  brick.  He  also  had 
some  talk  with  the  different  members  about 
a  change  from  red  to  white  brick,  and  some 
claim  is  made  that  it  was  done  for  the  plain- 
tiff's benefit.  But  this  does  not  show  or  tend 
to  show  that  the  plaintiff  stood  in  any  other 
relation  to  the  board  or  to  Mr.  Briggs  than 
as  a  materialman.  He  was  furnishing  the 
brick,  not  for  a  lump  sum,  as  under  a  con- 
tract, but  was  to  supply  them  as  would  any 
other  materialman  supply  the  lime  or  sand  or 
other  articles  to  be  used  in  the  building,  at  so 
much  per  thousand,  per  barrel,  or  load. 
Clearly,  he  could  not  be  classed  as  a  subcon- 
tractor." 

In  Kerr-Murray  Mfg.  Co.  v.  Kalamazoo 
Heat,  etc.  Co.  124  Mich.  111.  82  N.  W.  801,  a 
manufacturer  furnishing  window  frames,  sash 
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and  doors  to  a  contractor  was  held  to  be  a 
materialman. 

In  People  v.  National  Ckmstr.  Co.  159 
Mich.  133,  123  N.  W.  801,  persons  agreeing 
to  furnish  cement  blocks  were  held  to  be 
materialmen,  the  court  saying:  "When  plain- 
tiffs; entered  into  parol  agreement  with 
the  construction  company  to  furnish  these 
blocks,  the  sewer  was  partly  constructed  and 
the  concrete  blocks  therefore  used  were  made 
by  the  construction  company  or  by  some  one 
for  it.  Plaintiffs  agreed  to  furnish  so  many 
as  should  thereafter  be  needed.  Plaintiffs  did 
not  carry  such  blocks  in  stock,  but  had  before 
manufactured  similar  blocks  for  use  in  a 
smaller  sewer.  There  is  nothing  novel  in 
molding  concrete  into  the  form  of  blocks,  the 
size  of  the  blocks  varying  as  the  particular 
use  they  are  put  to-  demands.  A  block  made 
in  the  form  furnished  by  the  contractor  in 
fact  answered  the  requirements  of  the  specifi- 
cations as  to  form  and  size,  and  also  answered 
in  these  respects  to  the  contract  between  the 
plaintiffs  and  the  contractors.  So  if  made  of 
proper  material,  if  properly  hardened,  and  if 
delivered  for  use  at  the  sewer  without  being 
broken  or  damaged,  it  answered  the  require* 
ments  of  both'  contracts.  The  number  re- 
quired would  be  determined  by  the  length  of 
the  sewer  to  be  made  of  them,  and  the  length 
of  the  sewer  would  be  foimd  by  consulting 
the  plans.  Nevertheless,  it  is  clear  that 
plaintiffs  were  concerned  only  to  manufacture 
blocks  of  proper  material  in  the  forms  or 
molds  which  were  furnished,  to  allow  them 
to  properly  harden  and  to  deliver  them  on 
the  line  of  the  sewer.  A  block  not  according 
to  specifications  would  be  a  block  not  con- 
forming to  the  mold  or  one  otherwise 
imperfect,  and  -would  be  acceptable  neither 
to  the  contractor  nor  the  city.  It  would  be 
wholly  immaterial  whether  it  was  rejected 
by  an  inspector  employed  by  the  contractor 
or  by  one  employed  by  the  city.  It  is  not 
always  easy  to  determine  whether  one  is  a 
subcontractor  or  a  materialman,  though  at 
various  times  attempts  have  been  made  to 
state  a  rule  according  to  which  the  relation 
may  be  determined.  We  think  it  is  made  clear 
in  this  case  that  plaintiffs  never  undertook  to 
perform  any  part  of  the  original  contract 
with  the  city,  however  complete  their  knowl- 
edge of  its  requirements  may  have  been. 
They  undertook  to,  and  it  appears  that  they 
did,  perform  their  contract  with  the  con- 
tractor." 

Laborer* 

Tn  accordance  with  the  distinction  noted  in 
tne  reported  case  between  a  laborer  and  a 
9nbcontractor,  it  is  generally  held  that  a 
person  performing  indiridaal  labor  on  a 
structure  for  the  contractor  is  not  a  subcoii- 


tractor.     Farmers'  Loan,  etc.  Co.  v.  Canada^ 
etc.  R.  Co.   127   Ind.  250,  26  N,   E,  784,  11 
L.R.A.  740;  Johnson  v.  Spencer,  49  Ind.  App. 
166,  96  N.  E.  1041;   Young  Men's  Christian 
Assoc.  V.  Gibson,  58  Wash.  3a7,  108  Pac.  766. 
The  cases,  including  some  beyond  the  scope  of 
this  note,  distinguishing  between  a  ''laborer" 
and  a  ''contractor" .  or  "subcontractor*'  were 
reviewed  in  Farmer  r.  St.  Croix  Power  Co. 
117  Wis.  76,  93  N.  W.  830,  08  Am.  St.  Rep. 
914,  the  court  saying:      "All  of  them  that 
touch  the  question  at  all  support  rather  than 
weaken  what  has  been  said.     A  note  in  24 
Am.  &  Eng.  Enc.  of  Law  140,  containing  this 
language,  is  cited:  'A  suboontraetor'  is  'one 
who  takea  from  the  principal  contractor  a 
specific  part  of  the  work'  coyered  by  the  lat- 
ter's  agreement.     That  serves  the  author  to 
support  this  text:     A  subcontractor  is  'one 
who  has  entered  into  a  eontract,  express  or 
implied,  for  the  performance  of  an  act  with  a 
person  Mjho  has  already  contracted  for  its  per- 
formance.'    The  note  is  baaed  on  Farmers' 
Loan  &  T.  Co.  v.  Canada^  etc.  R.  Co.  127 
Ind.  250,  26  N.  E.  784.    It  was  claimed  there 
that  the  term  'laborer'  should  be  deemed  to 
be  included   in  'subcontractors.'     The  court 
held  otherwise,  using  substantially  the  quoted 
language.    The  jist  of  the  decision  is  that  a 
laborer   is   one   who   furnishes   his   personal 
service,  of  a  grade  commonly  performed  by 
persons  working  by  the  day,  while  a  subcon- 
tractor is  one  who  agrees  to  do  a  particular 
act  covered  by  a  superior  contract.    That  is 
against  rather  than  in  favor  of  appellant's 
position.    There  is  no  distinction  between  the 
term   'laborer'   and   the   term   'employee'  as 
regards    the    element    of    personal    service. 
Commonly  understood,  the  latter  is  broader 
than  the  former  in  that  it  includes  persons 
in  a  higher  degree  of  employment.     That  is 
the   result   of   what   is*  said    in    Watson  t. 
Watson   Mfg.    Co.    30   N. .  J.    Eq.    588,   and 
Gurney  v.  Atlantic,  etc.  R.  Co.  68  N,  Y.  358, 
cited  by  appellant's  counsel.     What  is  said 
there  by  no  means  supports  t^e  idea  that  an 
employee    is    nearer    the    status   of    a   sub- 
contractor than  a  laborer.    The  use  which  ap- 
pellant's counsel  mak^  of  the  decisions  in- 
dicates   a    misconception    of    their    purport. 
They  are,  when  rightly  ccmsidered,  as  decisive 
as  a  case  in   one  court  can  be  in  another 
direction,  that  an  employee  is  not  a  subcon- 
tractor  under   a   statute   conferring  a  lien 
privilege  upon  two  distinct  classes  of  persons, 
one    called    subcontractors    and    the    other 
employees.    In  Balch  v.  New  York,  etc.  R.  Co. 
46   N.    Y.   521,    it  was   paid    that   the  term 
'laborer*  cannot  be  construed  as  designating 
one  who  contracts  for  and  furnishes  the  labor 
and  services  of  others,  or  one  wlio  contracts 
for  and  furnishes  one  or  more  teams  for  work 
whether  with   or   without  his   own  services, 
but  that  such  a  person  is  properly  described 
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%  contractor.  Vane  v.  Kewcombe,  132  U. 
S.  220,  10  S.  Ot.  60,  cited  by  respondent's 
counsel.  proba1>l7  gives  the  distinguishing 
characteristic  between  a  contractor  and  an 
employee,  the  language  used  by  Mr.  Justice 
Wood  of  the  circuit  court  being  quoted  with 
approval,  thus:  'It  seems  clear  to  us  that 
Vane  was  a  contractor  with  the  company,  not 
an  employee  within  the  meaning  of  the 
atatute.  Wie  think  the  distinction  pointed 
out  by  the  circuit  court-  is  a  sound  one, 
namely,  that  to  be  an  employee  within  the 
meaning  of  the  statute  Vane  "must  hate  been 
a  servant,  bound  in  some  degree  at  least  to 
the  duties  of  a  servant,  and  not,"  as  he  'wa» 
''a  mere  contractor,  bound  only  to  produce  or 
cause  to  be  produced  a  certain  result — a 
result  of  labor,  to  be  sure — ^but  free  to 
dispose  of  his  own  time  and  personal  efforts 
according  to  his  pleaslire,  without  responsi- 
bility to  the  other  party."  That  has  been 
cited  many  times  in  the  federal  courts.  A 
significant  instance  is  Frick  Co.  v.  Norfolk, 
etc.  R.  Co.  86  Fed.  725,  32  C.  C.  A.  31,  where 
the  term  'laborer'  was  treated  as  synony- 
mous, except  as  to  mere  grade  of  service, 
with  'employee,'  and  it  was  held  that  a 
person  employed  by  a  contractor  of  electric 
construction  work,  to  construct  the  over- 
head line  and  string  the  feed  wire  at  an 
agreed  price  per  foot,  wiis  a  subcontractor. 
Tod  V.  Kentucky  Union  R.  Co.  52  Fed. 
241,  3  C.  €.  A.  60,  is  to  the  same  effect. 
There  a  person  who  agreed  to  supply  la- 
bor of  others  and  teams  at  a  certain  price 
per  day  was  said  to  be  a  contractor  notwith- 
standing his  relations  to  his  employer  were 
such  that  he  was  not  bound  to  any  particular 
length  of  service.  The  same  was  held  in 
Cochran  v.  Swann,  53  6a.  39.  A  person 
who,  by  contract,  got  out  crossties  by  the 
employment  of  other  persons,  was  denied  the 
privilege  of  a  statute  giving  a  lien  to 
laborers  upon  the  groimd  that  he  was  a  con* 
tractor.  To  the  same  effect  is  Avery  v. 
Ionia  County,  71  Mich.  638,  39  N.  W.  742." 

But  in  Buckley  v.  Taylor,  61  Ark.  306,  11 
S.  W.  281,  it  was  said  that  under  a  statutory 
definition  (quoted  supra  in  the  subdivision 
Generally)  the  term  "subcontractor'*  com- 
prises "all  persons,  furnishing  things  or  doing 
work"   for  a  contractor. 

In  Rankin  v.  Rankin,  86  Kan.  899,  122  Pac. 
1120,  it  was  held  that  a  laborer  is  in  a 
sense  a  subcontractor,  the  court  saying: 
''But  it  is  contended  that  appellee  did  not 
show  definitely  the  class  to  which  he  belong- 
ed— did  not  show  clearly  by  his  petition  or 
lien  whether  he  was  claiming  as  a  laborer  or 
as  a  subcontractor.  There  is  no  room  for 
doubt  as  to  his  relation  to  the  owner  and  con- 
tractor or  his  right  in  the  premises.  He 
stated  that  he  performed  labor  under  a  con- 
tract with  the  contractor.    His  was  a  claim 


for  labor  furnished  to  a  contractor  and  la 
therefore  a  labor  lien.  Although  having  been 
furnished  under  a  contract  it  is  in  a  sense  i» 
subcontract.  Strictly  speaking,  a  subcon- 
tractor is  one  who  takes  from  the  contractor 
a  specified  part  of  the  work,  but  a  day 
laborer  who  works  under  an  agreement  with 
the  contractor  is  in  one  view  a  subcon- 
tractor." 

As  to  the  converse  of  the  proposition 
herein  diseussed,  whether  the  term  "laborer'' 
includes  a  subcontractor,  see  the  note  to 
Williams  V.  Alcdm  Electric  Light  Co.  1913B 
137.  And  see  Moore  Mansfield  <Constr.  Co.  v. 
Indianapolis,  etc.  R.  Co.  179  Ind.  356,  Ann. 
Ca8.1915D  917, 101  N.  £.  296,  44  L.R.A.(N.S.) 
816. 
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Army  and  IXbwj  —  Compnlaory  Serrlee 
—  Persons  Subject  to  Conserlption  — 
ItoTlew  of  Flndins* 

The  finding  of  a  magintrate  that  an  Irish- 
man employed  in  England  was  ^'ordinarily 
resident"  there  so  as  to  be  subject  to  the 
Military  Service  Act  of  1916  will  not  be  re- 
viewed on  habeas  corpus. 

[See  note  at  end  of  this  case.] 

• 

[176]  Rule  Nisi  for  a  writ  of  habeas  corpus 
ad  subjiciendum. 

From  the  afiidavits  of  Ernest  Ferguson,  the 
prosecutor,  and  of  Margaret  Ferguson,  his 
mother,  in  support  of  the  application  for  the 
rule  nisi  the  following  facts  appeared: — 

The  prosecutor  was  an  Irishman.  He  was 
born  on  May  1,  1890,  at  32  Fleet  Street,  Bel- 
fast. His  father  was  William  Ferguson,  a 
gas  meter  injector,  and  his  mother  was 
Mar^ret  Fer^ruson;  both  were  of  Irish  birth 
and  lived  at  32  Fleet  Street  aforesaid. 

[177]  The  prosecutor  was  educated  in  Bel- 
fast. In  the  year  1904  he  was  apprenticed 
for  ten  years  to  a  firm  of  paper  rulers  in  that 
city.  Having  fully  served  his  apprenticeship, 
he  left  the  employment  of  that,  firm  in  Au- 
gust or  September,  1914,  and  entered  the  serv- 
ice of  a  firm  of  printers  in  Londonderry,  where 
he  remained  until  October,  1916.    In  October, 
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1910,  he  became  and  continued  to  the  present 
time  a  member  of  a  trade  imion  in  Belfast. 
He  registered  in  Belfast  under  the  National 
Registration  Act,  1915.  From  the  date  of 
bis  birth  until  October,  1915,  he  lived  with 
his  mother  in  Belfast,  except  for  the  short 
time  while  he  was  in  Londonderry.  His  father 
died  in  1005. 

In  October,  1915,  owing  to  bad  labour  con- 
ditions in  Ireland,  the  prosecutor  jaought  tem- 
porary employment  in  England  and  entered 
the  employment  of  a  firm  at  Apsley  Mills, 
Apsley  End,  Hertfordshire,  where  he  remained 
until  February,  X-916. 

In  February,  1916,  he  arranged  to  return 
to  Ireland,  but  owing  to  the  disturbed  con- 
dition of  that  country  his  mother  advised 
him  to  postpone  his  return  for  a  short  time 
in  the  hope  that  in  the  meanwhile  the  condi- 
tions in  Ireland  would  improve.  He  there- 
upon applied  for  the  position  of  a  machine 
ruler  in  the  service  of  a  firm  of  manufactur- 
ing stationers  in  Loi^don  and  entered  their 
employment  on  March  4,  1916.  On  August 
26,  .1916^  while  still  in  that  employment,  he 
was  arrested  by  the  police  as  an  absentee 
under  the  Military  Service  A^ts,  1916.1  On 
August  28,  1916,  he  was  brought  before  the 
magistrate  at  the  Thames  Police  Court,  who 
decided  that  he  was  liable  for  service  under 
the  Act.  He  was  then  handed  over  to  the 
military  authorities  and  detained  by  them  at 
Morn  Hill  Camp,  Winchester,  . 


The  rule  nisi  called  upon  the  commanding 
officer  of  the  Mom  Hill  Camp  to  show  cause 
why  a  writ  of  habeas  corpus  should  not  issue 
directed  to  him  to  have  the  body  of  the 
prosecutor  immediately  before  this  Court  to 
undergo  and  receive  all  and  singular  such 
matters  and  things  as  the  Court  should  con- 
sider of  and/  concerning  him  in  this  behalf  on 
the  grounds  that: — 

( 1 )  The  arrest  was  illegal,  as  the  Military 
Service  Act,  1916,  did  not  apply  to  the  prose- 
cutor, who  was  not  ordinarily  resident  in 
Great  Britain; 

[178]  (2)  That  tlie  magistrate's  commit- 
ment was  illegal  inasmuch  aa  the  magistrate 
had  no  jurisdiction  to  make  such  an  order 
in  respect  of  a  person  not  within  the  purview 
of  the  state; 

(3)  That  the  commanding  officer  of  the 
camp  and  the  Secretary  of  State  for  War  had 
^either  power  nor  authority  in  law  to  hold 
tlie  prosecutor  in  detention. 

Branson  showed  cause. 
Eolford  Knight  in  support  of  the  rule. 
ElUa  d  Co,f  solicitors  for  prosecutor. 
The   Treasury   Solicitor,   solicitor    for   de- 
fendant. 

[179]  Lq&d  Rb^dino,  C.J. — In  this  case  the 
magistrate  has  held  that  the  prosecutor  was 
''for  tlie  time  being  ordinarily  resident  in 
Great  Britain"  within   the  meaning  of  s.  1 


1  Note.— Military  Service  Act,  1916  (Ses- 
sion 2)  (6  &  7  Geo.  5,  c.  15),  a.  1,  sub-s.  X: 
''Every  male  British  subject  who  has  at  any 
time  since  August  14,  1915,  been,  or  for  the 
time  being  is,  ordinarily  resident  in  [182] 
Great  Bri^in,  and  who  for  the  time  being  has 
attained  the  age  of  eighteen  years  and  has 
not  attained  the  age  of  forty-one  years,  shall, 
unless  he  either  is  for  the  time  being  within 
the  exceptions  set  out  in  th^  First  Schedule 
to  the  Military  Service  Act,  1916  (in  this 
Act  referred  to  as  the  principal  Act),  as 
amended  by  this  Act  or  any  subsequent  en- 
actment, or  has  attained  the  age  of  forbyr 
one  years  before  the  appointed  date,  be  deemed 
as  from  the  appointed  date  to  have  been  duly 
enlisted  in  His  Majesty's  regular  forces  for 
general  service  with  the  colours  or  in  the 
icstrve  for  the  period  of  the  war,  and  to 
have  been  forthwith  transferred  to  the  re- 
serve'   ,    .    ,    /' 

l5ub-8.  2:  "All  the  provisionis  of  tlie  prin- 
cipal Act,  as  amended  by  this  Act,  with  the 
exception  of  those  defining  the  appointed  date, 
shall,  so  far  as  applicable,  extend  to  men  to 
whom  the  section  applies  in  the  same  man- 
ner as  to  men  to  whom  section  1  of  that  Act 
applied.     ..." 

Military  Service  Act,  1916  (5  &  6  Geo.  6,  c. 
104),  6.  1,  sub-8.  2:  "The  Army  Act  .  .  . 
and  the  Reserve  Forces  Acts,  1882  to  1907, 
and  any  orders  and  regulations  made  there- 
under, shall  apply  accordingly  to  any  man 
.who  is  so.  deemed  to  have  been  enlisted  and 
transferred  to  the  reserve;  and  if  any  ques- 


tion arises  in  any  legal  proceeding  under  any 
of  those  Acts,  orders,  or  regulations  whether 
any  man  is  a  man  who  is  under  this  section 
deemed  to  have  been  enlisted  and  transferred 
to  the  reserve  or  not,  the  Court  naay  require 
the  man  to  give  evidence  on  the  question,  and 
if  satisfactory  evidence  is  not  given  to  the 
contrary  the  men  shall  be  deemed  to  have 
been  so  enlisted  and  transferred; 

"Provided  that — (a)  where  the  question, 
whether  a  man  is  a  man  who,  under  this  sec- 
tion, is  d-eemed  to  have  been  enlisted  and 
transferred  to  the  reserve  or  not,  is  raised  on 
proceedings  in  respect  of  an  offence  alleged 
to  have  been  committed  by  a  man  as  a  mem- 
ber of  the  reserve  whilst  he  was  a  member 
of  the  reserve  in  pursuance  of  the  transfer 
under  this  Act,  or  in  respect  of  anv  alleged 
failure  to  comply  with  any  order  calling  him 
up  from  the  reserve  for  permanent  service, 
that  question  shall  be  decided  only  oti  pro- 
ceedings before  a  civil  court    .    .    .    ." 

By  .8.  190,  sub-8.  31,  of  the  Army  Act 
"civil  Court"  means  a  Court  of  ordinary 
criminal  jurisdiction  and  includes  a  Court  of 
summary  jurisdiction. 

By  the  joint  operation  of  ss.  15  and  16  of 
the  Reserve  Forces  Act,  1882  (45  &  46  Viet. 
c.  48),  and  s.  154  of  the  Army  Act,  a  con- 
stable may  apprehend  on  reasonable  suspi- 
cion a  reservist  who  fails  to  appear  when 
called  up  for  permanent  service  and  bring 
him  before  a  Court  of  summary  jurisdiction. 
Tlie  Court  may  cause  him  to  be  delivered  into 
military  custody. 
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of  the  Military  Service  Act,   1916    (Session 
2).     The  prosecutor  has  sought  to  question 
that  decision  by  means  of  a  writ  of  habeas 
corpus.     If  the  jurisdiction  exercised  by  the 
magistrate  is  a  jurisdiction  which  has  been 
conferred  upon  him  by  the  statute,  then,  not- 
withstanding  that  he  may  have  come  to  a 
wrong   decision   on   the   facts   or   upon   the 
law,  it  is  clear  that  his  decision  cannot  be 
questioned  by  this  procedure.    In  the  present 
case  there  is  no  doubt  as  to  the  jurisdiction 
of  the  magistrate.     It  is  not  suggested  that 
he  was  not  the  proper  tribunal  to  deal  with 
the  case.     It  is  suggested  that  he  came  to 
a  wrong  conclusion.    But  if  an  erroneous  de- 
cision of  a  magistrate  entitled  a  party  de- 
tained by  the  magistrate's  order  to  come  to 
this  Court  for  a  writ  of  habeas  corpus,  that 
writ  would  furnish  a  ready  means  of  appeal- 
ing to  this  Court  from  every  decision  of  a 
magistrate  ordering  the  detention  of  an  <^en- 
der.    If  there  were  no  means  of  questioning 
a  magistrate's  order,  there  might  be  some 
ground  for  invoking  the  assistance  of  this 
Court  in  the  way  chosen  in  this  case,  but  there 
is  a  well*known  procedure  by  way  of  special 
case  whereby  the  decisions  of  magistrates  can 
be  inquired  into.     In  my  opinion  we  have  no 
jurisdiction  to  interfere  in  such  a  case  as  the 
present.    The  law  on  this  matter  is  well  stat- 
ed by  Lord  Denman,  C.  J.  in  Reg.  v.  Bolton, 
1  Q.  B.  66,  72,  41  £.  C.  L.  439:     ''The  case 
to  be  supposed  is  one  like  the  present,  in 
which  the  Legislature  has  trusted  the  origi- 
nal, it  may  be  (as  here)  the  final,  jurisdiction 
on  the  merits  to  the  magistrates  below;  in 
which  this  Court  has  no  jurisdiction  as  to 
the  merits  either  originally  or  on  appeal.    All 
that  we  can  then  do,  when  their  decision  is 
complained  of,  is  to  see  that  the  case  was 
one  within  their  jurisdiction,  and  that  their 
proceedings  on  the  face  of  them  are  regular 
and  according  to  law.    Even  if  their  decision 
should  upon  the  merits  be  unwise  or  unjust, 
on  these  grounds  we  [180]  cannot  reverse  it.'' 
It  is  true  that  Reg.  v.  Bolton,  1  Q.  B.  66,  41 
E.  C.  L.  439,  was  a  case  of  a  certiorari,  but 
the  same  principles  apply  in  the  case  of  a 
habeas  corpus.     We  cannot,  therefore,  inter- 
fere in  this  case. 

I  would  only  add  that  if  it  had  been  poa- 
Bible  for  us  to  go  into  the  ease  on  the  affi- 
davits I  should  have  been  clearly  of  opinion 
that  there  was  material  upon  which  the  mag- 
istrate could  infer  that  the  prosecutor  was 
for  the  time  being  ordinarily  resident  in  Great 
Britain.     The  rule  must  be  discharged. 

Daklino,  J. — I  am  of  the  same  opinion. 
The  words  ''for  the  time  being  ordinarily 
resident  in  Great  Britain"  do  not  import  that 
the  person  should  have  been  born  or  should 
have  lived  all  his  life  in  Great  Britain.  The 
question  whether  a  person  eomes  within  those 


words  is  a  question  of  fact  for  the  magistrate 
to  decide.  No  objection  has  been  taken  or 
could  have  been  taken  to  his  jurisdiction.  He 
had  ample  jurisdiction  to  decide  the  question. 
Whether  he  decided  it  rightly  or  wrongly  we 
are  not  called  upon  to  determine.  In  fact  he 
decided  the  question  against  the  prosecutor, 
who  then  applied  for  a  writ  of  habeas  corpus. 
If  the  magistrate  had  had  no  jurisdiction  in 
the  matter,  this  writ  might  have  been  an 
available  remedy;  but  such  writs  are  not  to 
be  obtained  by  confusing  jurisdiction  with 
merits.  The  writ  of  habeas  corpus  does  not 
lie  wherever  a  Court  decides  wrongly.  It 
lies  where  a  person  is  detained  without  justi- 
fication. In  the  present  case  the  justification 
is  the  decision  of  a  magistrate.  If  a  magis- 
trate comes  to  a  wrong  decision  in  fact  or  in 
law  he  may  be  asked  to  state  a  case;  if  he 
refuses  he  may  be  ordered  to  do  so.  The 
prosecutor  therefore  had  a  remedy.  He  de- 
sired a  more  expeditious  remedy,  but  that  is 
no  reason  why  this  Court  should  be  permitted 
to  enlarge  its  jurisdiction.  The  Court  is  not 
to  be  called  upon  to  entertain  appeals  from 
all  magistrates  who  decide  wrongly  as  soon 
as  the  decision  is  given. 

Atkin,  J. — ^I  agree.  No  doubt  on  an  appli- 
cation for  the  writ  of  habeas  corpus  the  Court 
ordinarily  may  inquire  into  the  presence  or 
absence  of  jurisdiction  in  the  C^urt  which 
orders  the  detention  of  the  prosecutor.  But 
the  question  here  is  whether  the  prosecutor 
makes  out  any  case  of  want  of  jurisdiction. 
The  ease  [181]  arises  under  the  Military 
Service  Acts  of  1916.  By  s.  1,  sub-s.  1,  of  the 
later  Act  every  male  British  subject  who  ''for 
the  time  being"  is  ordinarily  resident  in  Great 
Britain  and  within  specified  limits  of  age 
is,  subject  to  certain  exceptions,  deemed  to 
be  duly  enlisted  in  His  Majesty's  forces.  By 
s.  1,  sub-s.  2,  of  the  earlier  Act  the  Army 
Act  and  other  Acts  apply  to  any  man  deemed 
to  have  been  enlisted;  and  if  any  question 
arises  in  any  legal  proceeding  whether  a  man 
is  one  who  is  deemed  to  have  been  enlisted, 
the  Court  may  require  the  man  to  give  evi- 
dence; and  if  satisfactory  evidence  is  not 
given  to  the  contrary  the  man  shall  be  deemed 
to  have  been  enlisted.  In  the  present  case 
the  prosecutor  appeared  before  the  proper 
Court.  A  magistrate  has  to  deal  with  the 
matter,  and  the  question  he  has  to  investi- 
gate is  "whether  a  man  is  one  who  is  deemed 
to  have  been  enlisted."  His  jurisdiction  is 
not  limited  to  the  question  whether  a  man 
resident  in  Great  Britain  is  one  who  is  deemed 
to  have  been  enlisted;  it  extends  to  *'any 
man,"  whether  in  fact  he  is  or  is  not  resident 
in  Great  Britain,  as  to  whom  a  question 
arises  whether  he  "is  one  who  is  .  .  . 
deemed  to  have  been  enlisted."  The  man  has 
to  give  satisfactory  evidence  to  the  contrary. 
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otherwise  he  is  to  be  deemed  to  have  been 
enlisted.  Therefore  the  magistrate  has  com- 
plete jurisdiction  in  the  matter,  whether  in 
fact  the  man  is  resident  in  Ireland  or  in 
Great  Britain,  although  he  could  not  find  a 
man  to  be  an  absentee  who  gave  satisfactory 
evidence  that  he  was  not  "ordinarily  resident 
in  Great  Britain"  within  the  meaning  of 
these  Acts.  The  only  question  is  whether  the 
man  gives  such  evidence,  and  that  is  a  ques- 
tion which  the  magistrate  has  the  fullest 
jurisdiction  to  investigate.  If  we  had  to  say 
whether  there  was  any  evidence  of  residence 
in  Great  Britain  I  should  hold  that  there  was 
ample  evidence. 
Rule  discharged. 
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J.  Bight  to  Compel  MUitarff  Service. 

The  right  of  a  government  to  compel  its 
citizens  to  render  military  service  for  the 
public  defense  is  so  well  established  that  it 
is  hardly  necessary  to  cite  authorities  to 
support  it.  As  was  said  in  Lanahan  v.  Birge, 
30  Conn.  438:  ''It  is  a  fundamental  princi- 
ple of  national  law,  essential  to  national  life, 
that  every  citizen,  whether  of  age  to  make 
contracts  generally  or  not,  is  under  obligation 
to  serve  and  defend  the  constituted  authori- 
ties of  the  state  and  nation,  and  for  that 
purpose  to  bear  arms,  when  of  sufficient  age 
and  capacity  to  do  so,  and  when  such  service 
is  lawfully  required  of  him.  The  power  to 
enforce  that  obligation,  so  far  as  the  necessi- 
ties of  the  state  may  require,  is  an  incident 
of  state  sovereignty,  and  the  subject  of  state 
constitutional  and  statutory  regulation.^'  So 
in  Burroughs  v.  Peyton,  16  Grat.  <Va.)  470. 
it  was  said:  "The  power  of  coercing  the 
citizen  to  render  military  service  is  indeed 


a  transcendent  power,  in  the  handB  of  any 
government;  but  so  far  from  being  incon- 
sistent with  liberty,  it  is  essential  to  its 
preservation.  A  nation  cannot  foresee  the 
dangers  to  which  it  may  be  exposed:  it  most 
therefore  grant  to  its  government  a  power 
equal  to  every  possible  emergency;  and  this 
can  only  be  done  by  giving  to  it  the  control 
of  its  whole  military  strength.  Tlie  danger 
that  the  power  may  be  abused,  cannot  render 
it  proper  to  withhold  it;  for  it  is  necessary 
to  the  national  life.  The  hazard  of  abuse 
should  be  guarded  against  by  so  framing  the 
government  as  to  render  it  unlikely  that  it 
will  ever  use  the  power  oppressively."  And 
in  Royse  v.  U.  S.  47  Ct.  CI.  333,  the  court 
said:  "From  the  time  governments  were 
instituted  among  men  the  arms-bearing  popu- 
lations have  had  to  meet  the  call  of  the  na- 
tions in  stress  of  war.  The  duty  to  respond 
rises  above  personal  conveniences  or  matters 
of  mere  money  or  business." 

In  Burroughs  v.  Peyton,  supra,  it  was  held 
that  this  right  was  so  firmly  established  that 
a  contract  between  the  Congress  and  a  citizen 
whereby  the  government  was  forbidden  to  call 
him  into  the  military  service  of  the  country 
would  be  declared  void  as  against  public 
policy.  And  in  O'Hara  v.  Carpenter,  23  Mich. 
410,  9  Am.  Rep.  89,  it  was  held  that  a  con- 
tract to  insure  and  protect  a  citizen  liable 
to  perform  military  duty  against  being  com- 
pelled to  do  so  was  void  as  being  against  pub- 
lic policy. 

Statutes  passed  in  the  exercise  of  the  right 
to  compel  military  service  have  uniformily 
been  held  to  be  constitutional,  under  the 
power  given  by  constitutional  provisions  to 
raise  and  support  armies.  Royse  v.  U.  S. 
47  Ct.  CI.  333;  Ex  p.  Hill,  38  Ala.  429;  £z 
p.  Shinger,  38  Ala.  457;  Ex  p.  Boiling,  39 
Ala.  609;  Ex  p.  Boiling,  39  Ala.  611;  Jeffers 
V.  Fair,  33  Ga.  347 ;  Barber  v.  Irwin,  34  Ga 
27;  Parker  v.  Kaughman,  34  Ga.  136;  Walton 
V.  Gatlin,  60  N.  C.  310;  Kneedler  v.  Lane,  4o 
Pa.  St.  238,  5  Phila.  485,  21  Leg.  Int.  28; 
Ex  p.  Coupland,  26  Tex.  386;  In  re  Griner, 
16  Wis.  423 ;  In  re  Wehlitz,  16  Wis.  443,  84 
Am.  Dec.  700.  In  Kneedler  v.  Lane,  supra, 
it  was  said:  ''It  is  manifest  that  when  the 
members  of  the  convention  proposed  to  confer 
upon  Congress  the  power  to  raise  armies,  in 
unqualified  terms,  and  when  the  people  of 
the  United  States  adopted  the  Constitution, 
they  had  in  full  view  compulsory  draft  from 
the  population  of  the  country,  as  a  known 
and  authorized  mode  of  raising  them.  The 
memory  of  the  Revolution  was  then  recent. 
It  was  universally  known  that  it  had  been 
found  impossible  to  raise  sufficient  armies 
by  voluntary  enlistment,  and  that  compul- 
sory draft  had  been  resorted  to.  If,  then,  in 
construing  the  Constitution  we  are  to  seek  for 
and  be  guided  by  the  intention  of  its  authors, 
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there  is  no  room  for  doubt.  Had  any  limita- 
tion upon  the  mode  of  raising  armies  been 
intended,  it  must  have  been  expressed.  It 
could  not  have  been  left  to  be  gathered  from 
doubtful  conjecture.  It  is  incredible  that 
when  the  power  was  given  in  words  of  the 
largest  signification,  it  was  meant  to  restrict 
its  exercise  to  a  solitary  mode,  that  of  volun- 
tary enlistment,  when  it  was  known  that 
enlistments  had  been  tried  and  found  ineffect- 
ive, and  that  coercion  had  been  found  neces- 
sary. The  members  of  the  convention  were 
citizens  of  the  several  states,  each  a  sovereign, 
and  each  having  power  to  raise  a  military 
force  by  draft,  a  power  which  more  than  one 
of  them  had  exercised.  By  the  Constitution, 
the  authority  to  raise  such  a  force  was  to  be 
taken  from  the  states  partially,  and  delegated 
to  the  new  government  about  to  be  formed. 
No  state  was  to  be  allowed  to  keep  troops  in 
time  of  peace.  The  whole  power  of  raising 
and  supporting  armies  except  in  time  of  war 
was  to  be  conferred  upon  Congress.  Neces- 
sarily, with  it  was  given  the  means  of  carry- 
ing it  into  full  effect.  I  agree  that  Congress 
is  not  at  liberty  to  employ  means  for  the 
execution  of  any  power  delegated  to  it,  that 
are  prohibited  by  the  spirit  of  the  Constitu- 
tion, or  that  are  inconsistent  with  their  re- 
served rights  of  the  states,  or  the  inalienable 
rights  of  a  citizen.  The  means  used  must  be 
lawful  means.  But  I  have  not  been  shown, 
and  I  am  unable  to  perceive,  that  compelling 
military  service  in  the  armies  of  the  United 
States,  not  by  arbitrary  conscription,  but,  as 
this  act  of  Congress  directs,  by  enrolment  of 
all  the  able-bodied  citizens  of  the  United 
States,  and  persons  of  foreign  birth,  who  have 
declared  their  intention  to  become  citizens, 
between  the  ages  of  twenty  and  forty-five 
(with  some  few  exceptions),  and  by  draft  by 
lot  from  those  enrolled,  infringes  upon  any 
reserved  right  of  the  states,  or  interferes  with 
any  constitutional  right  of  a  private  citizen. 
If  personal  service  may  be  compelled — if  it  is 
a  common  duty,  this  is  certainly  the  fairest 
and  most  equal  mode  of  distributing  the  pub- 
lic burden." 

In  Jeffers  ▼.  Fair,  33  Ga.  347,  the  con- 
stitutionality of  the  Confederate  conscript 
acts  was  considered  as  follows:  "Tlie  clause 
of  the  Constitution,  in  virtue  of  which  the 
power  thus  exercised  is  claimed,  is  very  gen- 
eral in  its  terms — neither  specifying  nor  pro- 
hibiting any  means.  I>et  the  phraseology  be 
fixed  in  the  mind  of  the  inquirer.  The  Con- 
gress shall  have  power  to  raise  armies,  etc. 
Language  could  not  express  a  broader,  more 
general  g^rant  of  a  specific  power.  We  look 
in  vain  for  the  limitation  to  voluntary  en- 
listment as  a  means.  Is  there  any  difference 
between  a  grant  of  *power  to  raise  armies?' 
We'  think  not.  Yet  had  the  latter  form  of 
expression  been  used,  who  would  have  aflSrmed 


the  existence  of  the  limitation  now  insisted 
on!  We  understand  the  rule  of  construction 
in  such  cases  to  be,  that  'an  unqualified  grant 
of  power  gives  the  means  necessary  to  carry 
it  into  effect.'  But  the  proposed  limitation 
reduces  the  grant  to  'a  bare  authority  to 
raise  armies  by  accepting'  volunteers.  Now 
this  idea  and  the  idea  of  a  power  to  raise 
armies  are  widely  different;  and  not  less  so 
are  the  terms  appropriate  to  the  expression  of 
the  one,  and  the  other.  Presuming  that  the 
framer  of  the  Cmistitution  used  the  words 
employed  in  their  ordinary  unambiguous  sig- 
nificance, we  hold  that  the  clause,  ex  vi  ter- 
mini, express  a  grant  of  power — of  power  com- 
mensurate with  the  object— 4>f  power  over  the 
populations  of  the  several  states,  entering 
into  and  becoming  component  parts  of  the 
Confederate  States  of  America." 

As  between  individual  states  and  the  gen- 
eral government  composed  of  the  union  of 
states,  it  is  generally  held  that  the  right  of 
the  general  government  to  demand  the  mili- 
tary service  of  its  citizens  is  paramount  to 
that  of  the  states.  Ex  p.  Boiling,  39  Ala. 
611;  Simmons  v.  Miller,  40  Miss.  19;  Wendt's 
Case,  2  Pitts.  (Pa.)  402;  In  re  Griner,  16 
Wis.  423;  Druecker  v.  Salomon,  21  Wis.  621, 
94  Am.  Dec  571.  In  Ex  p.  Boiling,  supra, 
it  was  said:  "When  the  lawful  call  of  each 
government.  Confederate  and  State,  to  per- 
form military  service,  falls  on  the  same  per- 
son, the  claim  and  call  of  the  Confederate 
States  must  prevail  over  the  claim  and  call  of 
the  State  government,  on  the  grounds  that 
the  constitution  of  the  Confederate  States, 
and  the  laws  made  in  pursuance  thereof,  are 
the  supreme  law  of  the  land.*' 

Under  the  Acts  of  Congress  of  1795  and 
1862  the  President  had  the  power,  as  an  inci- 
dent to  calling  out  the  militia,  to  detach  and 
draft  the  militia  into  the  service  of  the  Unit- 
ed States.  Wendt's  Case,  2  Pittsb.  (Pa.) 
402;  In  re  Qriner,  16  Wis.  423;  Druecker  v. 
Salomon,  21  Wis.  621,  94  Am.  Dec.  571.  And 
under  the  Act  of  the  Confederate  Congress  of 
February  17,  1864,  it  was  held  that  every 
man  liable  to  conscription  was  placed  con- 
structively in  the  military  service  of  the 
Confederate  States  and  was  therefore  not 
subject  to  service  of  the  state  as  a  militia- 
man.    In  re  Pille,  39  Ala.  459. 

Persons  who  conspire  to  resist  and  do  re- 
sist the  enrolment  under  the  President's  call 
are  guilty  of  levying  war  against  the  United 
States.  Druecker  v.  Salomon,  21  Wis.  621, 
94  Am.  Dec.  571.  But  it  has  been  held  that 
a  person  resisting  enrolment  under  the  con- 
script laws  was  subject  to  punishment  under 
the  Act  of  1864,  and  not  that  of  186.3  which 
provided  for  punishing  offenses  againbi  the 
drafting  of  men  after  enrolment.  U.  S.  v. 
Murphy,  3  Wall.  649,  18  U.  S.  (L.  ed.)  217; 
U.  S.  V.  Scott,  3  Wall.  642,  18  U.  S.  (L.  ed.) 
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218;  U.  S.  V.  Willi  6  Phila.  (Pa.)  293,  20 
Leg.  Int.  293.  And  in  U.  S.  v.  Gleason, 
Woolw.  75,  25  Fed.  Cas.  No.  15,215,  it  was 
held  that  before  a  person  could  be  convicted 
under  the  Act  of  1864  of  assault  and  battery 
on  an  enrolling  officer  it  must  appear  that 
the  offense  was  committed  against  the  officer 
in  his  official  capacity  and  for  the  purpose 
of  obstructing  him  in  the  discharge  of  his 
duties  as  such.  In  Allen  v.  Colby,  47  N.  H. 
544,  it  was  held  that  the  order  of  the  Presi- 
dent commanding  the  arrest  of  persons  leav- 
ing their  places  of  enrolment  in  order  to 
avoid  the  draft  was  valid  under  the  authority 
conferred  on  him  to  make  rules  and  regula/- 
tions  for  the  enforcement  of  the  draft  where 
the  necessary  provisions  were  omitted  from 
the  statutes. 

II.  Persona  S'Uhject  to  Conscription. 

1.  Generally. 

Under  the  power  conferred  on  the  Congress 
to  raise  and  maintain  armies  all  citizens 
when  of  sufficient  age  and  capacity  are  held 
to  be  subject  to  the  call  of  the  government 
for  military  purposes.  Royse  v.  U.  S.  47 
Ct.  CI.  333;  Lanahan  v.  Birge,  30  Conn.  438. 

However,  a  person  subject  to  be  drafted 
may  voluntarily  enlist  if  he  so  desires.  Lana- 
han V.  Birge,  supra,  wherein  the  court  said: 
"The  same  essential  principles  of  public  policy 
and  necessity,  which  impose  the  obligation  to 
serve,  and  confer  the  power  to  enforce  that 
obligation,  require  that  the  minor  who  is 
subject  to  military  draft  should  be  at  liberty 
to  enlist,  when  called  upon  in  that  form  to 
render  the  military  service  which  the  state 
requires.  It  may  indeed  be  for  his  interest 
to  do  so,  rather  than  be  subject  to  draft.^' 

2.  Minors. 

The  power  inherent  in  the  state  to  compel 
military  service  on  the  part  of  its  citizens  is 
not  limited  by  reason  of  the  minority  of  the 
person  drafted  or  affected  by  the  claim  of 
parents  to  the  control  and  custody  of  their 
children.  U.  S.  v.  Bainbridge,  1  Mason  71, 
2  Wheel.  Crim.  (N.  Y.)  521,  24  Fed.  Cas. 
No.  14,497;  Lanahan  v.  Birge,  30  Conn.  438; 
Johnson  v.  Dodd,  56  N.  Y.  76.  In  Lanahan 
V.  Birge,  supra,  it  was  said:  "Although  it  is 
the  policy  of  the  law  to  give  to  a  parent  a 
right  to  the  service  and  a  control  of  the  per- 
son of  a  minor  child  until  he  has  attained 
the  age  which  the  law  has  fixed  for  his  eman- 
cipation, yet  that  right  and  authority  are 
liolden  in  subordination  to  those  paramount 
rights  and  powers  of  the  state  which  are 
essential  to  the  maintenance  of  civil  society 
and  civil  government.  And  when  the  power 
of  drafting  or  enlisting  a  minor  who  is  law- 
fully subject  to  military  duty  is  exercised, 


the  rights  and  authority  of  the  parent,  ind 
of  all  standing  4n  loco  parentis,'  so  far  as 
they  are  in  conflict,  must  yield  and  be  sus- 
pended.'' 

3.  Aliens. 

Under  the  Act  of  Congress  of  May,  17d2, 
it  was  held  that  a  resident  alien  who  had 
declared  his  intention  to  become  a  citizen  of 
the  United  States  and  had  taken  out  his  first 
papers  in  accordance  with  the  act  of  Congress, 
and  had  exercised  the  right  of  voting  under 
the  constitution  and  laws  of  a  state,  was  lia- 
ble to  be  drafted.  In  re  Wehlitz,  16  Wis.  443, 
84  Am.  Dec.  700;  In  re  Conway,  17  Wis.  526. 
But  children  of  such  aliens  who  came  into  the 
United  States  with  their  parents  while  min- 
ors, though  they  had  reached  the  age  of  ma- 
jority and  had  voted,  were  held  to  be  exempt 
from  draft  where  they  had  not  declared  their 
intention  of  becoming  citizens  of  the  United 
States  and  their  fathers  had  not  become  fully 
naturalized.    In  re  Conway,  supra. 

A  foreigner  who  was  domiciled  ip  the  Con- 
federate States  was  held  to  be  subject  to  mili- 
tary service  under  the  statute  of  1864  declar- 
ing that  all  white  men  between  the  ages 
of  seventeen  and  fifty  should  be  in  the 
military  service  of  the  Confederate  States. 
In  re  Pilie,  39  Ala.  469.  However,  where 
a  foreigner  has  shown  no  intention  of 
becoming  domiciled  in  the  United  States 
but  on  the  contrary  has  specifically  declared 
his  intention  of  returning  to  his  native  coun- 
try, he  is  not  subject  to  militery  service.  £z 
p.  Barton,  39  Ala.  452;  Ex  p.  Blumer,  27 
Tex.  734.  And  it  has  been  held  that  a  citi- 
zen of  one  of  the  United  States  residing  in 
one  of  the  Confederate  States  was  not  subject 
to  enrolment  and  draft  by  the  Confederate 
authorities.      In    re    Finley,    60    N.    C.   191. 

But  in  the  recent  English  case  of  Sawyer  v. 
Kropp,  115  L.  T.  N.  S.  232,  14  Local  Gov. 
Rep.  989,  [1916]  W.  N.  284,  80  J.  P.  327,  32 
Times  L.  Rep.  650,  60  Sol.  J.  656,  it  was 
held  that  a  minor  nineteen  years  of  age,  born 
in  England  of  German  parents  and  who  had 
continued  to  live  in  England  though  his  par- 
ents were  resident  in  Germany,  was  liable  to 
militery  service  in  the  British  army  although 
on  reaching  the  age  of  majority  he  might 
make  a  declaration  of  alienage  and  cease  to 
become  a  British  subject.  In  that  case  it  was 
said:  "In  this  case  the  question  is  whether 
the  respondent  is  liable  to  perform  military 
service.  He  is  the  son  of  German  parents; 
he  is  nineteen  years  of  age  and  unmarried; 
he  is  ordinarily  resident  in  Great  Britain; 
and  he  was  born  at  Limehouse  in  this  coun- 
try. His  father  is  resident  in  Germany.  The 
magistrate  has  come  to  the  conclusion  that 
the  respondent  is  not  liable  to  serve,  and  we 
all  think  his  decision  is  erroneous.    The  re- 


spondent  is  deemed  to  be  a  natural -bom  Brit- 
ish subject  under  sect.  1  (1)  of  the  British 
Nationality  and  Status  of  Aliens  Act  1914. 
He  is  a  person  born  within  His  Majesty's 
dominions  and  allegiance,  but  he  is  also  a 
German  subject  because  his  parents  are  Ger- 
man, and  tlierefore  he  comes  within  sect.  14 
(1)  of  the  same  act.  On  coming  of  age  he 
will  be  entitled,  if  he  is  not  under  disability 
— a  matter  with  which  we  need  not  deal — to 
make  a  declaration  of  alienage,  and  he  would 
then  cease  to  be  a  British  subject,  and  would 
pass  over  to  the  German  nationality  of  his 
parents.  But  the  question  is  what  is  his 
liability  in  the  meantime.  As  pointed  out 
by  Mr.  Schiller,  it  is  very  inconvenient  that 
the  respondent  should  owe  two  allegiances, 
and  that  he  should  under  German  law  be  a 
subject  of  Germany,  and  under  English  law 
a  subject  of  Great  Britain,  but  that  incon- 
venience has  happened  before  on  the  out- 
break of  war  and  will  happen  again.  It  does 
not  follow  that  because  it  is  inconvenient,  or 
because  one  cannot  exactly  follow  op  the 
consequences  which  may  result,  one  is  not  to 
deal  with  the  statutes  as  one  finds  them.  The 
ma^strate  has  held  that  the  respondent  when 
of  full  age  may  make  a  declaration  of  alien- 
age, and  that  he  is  an  infant  in  law,  and  to 
take  advantage  of  bis  infancy  before  he  has 
had  the  opportunity  of  making  a  declaration 
of  alienage  seemed  ,to  be  contrary  to  all 
principles  of  law  and  equity,  and  therefore  he 
discharged  the  respondent.  I  do  not  think 
that  that  reasoning  is  right.  The  respondent 
is  a  British  subject  until  he  makes  a  declara- 
tion of  alienage,  and  being  a  British  subject 
he  is  liable  to  serve.  We  cannot  enter  into 
the  inconveniences  and  difliculties  of  the  mat- 
ter in  any  way  in  which  the  magistrate  ap- 
pears to  have  done.  It  is  our  duty  to  decide 
what  the  law  is,  and  if  there  is  an  incon- 
venience we  cannot  help  it.  There  is  certainly 
inconvenience  in  either  view.  The  Army 
Council  has  issued  an  instruction  in  which 
this  very  case  is  dealt  with,  and  it  would 
make  the  respondent  liable  to  serve,  though 
only  in  particular  departments  of  the  service. 
The  case  must  be  remitted  to  the  magistrate 
with  a  direction  that  lie  ought  to  have  found 
that  the  respondent  was  liable  to  serve."  And 
see  the  reported  case. 

III.  Exemptions, 

1.  Geneballt. 

The  fact  that  a  person  subject  to  military 
duty  has  been  charged  with  a  crime  and  has 
given  bond  with  security  for  his  appearance 
at  court  does  not  exempt  him  or  his  bail 
ajs;ainst  the  demands  of  the  government  on 
him  to  perform  military  duty.  Alford  v. 
Irwin,  34  Ga.  25;  McCluskey  v.  Brock,  34 
Ga.  206. 
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Nor  did  enlistment  in  a  o<Mnpany  formed 
for  local  defense  exempt  one  from  liability  to 
service  in  the  Confederate  army.  Ansley  v. 
Starr,  34  Ga.  85. 

So,  the  fact  that  a  person  liable  to  service 
in  the  Confederate  army  was  enrolled  as  a 
volunteer  in  a  state  organization  did  not 
exempt  him  from  draft  into  the  Confederate 
service,  as  the  power  of  the  state  to  hold  him 
was  subordinate  to  the  power  of  the  Confeder- 
ate Congress  to  call  him.  Simmons  v.  Miller, 
40  Miss.  19. 

It  was  held  in  Com.  v.  Bird,  12  Mass.  443, 
that  the  legislature  had  the  power  by  sub- 
sequent legislation  to  revoke  an  exemption 
from  service  in  the  state  militia  which  had 
been  formerly  granted.  But  in  the  case  of 
Ex  p.  Graham,  13  Rich.  L.  (S.  C.)  277,  it 
was  held  that  a  person  exempted  for  a  year 
as  an  overseer  of  a  plantation  under  author- 
ity of  the  Act  of  May,  1863,  did  not  lose  the 
exemption  by  the  repeal  of  the  act  by  the 
later  Act  of  February,  1864,  the  court  apply- 
ing the  rule  of  statutory  construction  that  a 
statute  should  never  be  construed  to  be  retro- 
active unless  it  expressly  so  provides. 

It  l^as  been  held  that  persons  subject  to 
eonscription  imder  the  Act  of  April,  1862, 
were  entitled  to  the  exemptions  granted  by 
the  Act  of  October,  1862,  provided  they  had 
not  been  ''placed  in  the  military  service  of 
the  Confederate  States  in  the  field"  under  the 
conscription  act.  In  re  Guyer,  60  N.  C.  66; 
In  re  Nicholson,  60  N.  C.  67  note'. 

Under  the  Act  of  Congress  of  February  24, 
1864  declaring  it  to  be  a  crime  to  procure 
by  fraud  the  exemption  of  a  drafted  person 
and  fixing  the  punishment  at  imprisonment 
for  the  period  for  which  the  person  drafted 
had  to  serve,  it  was  held  in  U.  S,  v.  McCarty, 
Woolw.  03,  26  Fed.  Cas.  No.  15,658,  that  an 
indictment  could  not  be  sustained  under  the 
act  as  there  was  no  ascertainable  period  of 
punishment  presented  by  the  law. 


2.  On  Aocwunt  op  Conscientious  Scruples. 

Conscientious  scruples  against  bearing  arms 
has  been  held  to  be  a  sufficient  ground  for 
exemption  from  military  service  in  the  army 
of  the  Confederate  States  provided  the  person 
so  objecting  belonged  to  one  of  the  religioua 
denominations  specially  exempted  by  the  acta 
of  the  Confederate  Congress.  Ex  p.  Stringer, 
38  Ala.  457. 

3.  On  Account  of  Age. 

Wliere  a  person  was  within  the  age  limits 
as  prescribed  by  the  statute  providing  for 
conscription,  at  the  time  of  his  enrolment,  it 
has  been  held  that  he  could  not  claim  exemp- 
tion on  the  ground  that  he  had  reached  the 
maximum  age  before  being  drafted.  Haswell 
v.  Mallett,  60  N.  C.  432. 
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But  where  a  person  within  the  a^  limits  of 
conscription  at  the  time  of  the  passage  of  an 
act  providing  for  a  draft  reaches  the  maxi- 
mum age  before  he  is  enrolled  he  is  exempt. 
Goodson  y.  Caldwell,  60  N.  C.  519. 

4.  On  Account  of  Phtsioal  Disabilitt. 

The  right  to  appoint  tribunals  or  boards 
for  the  examination  of  persons  drafted  for 
military  duty  was  sustained  in  Scott  v.  Laz- 
enby,  33  Ga.  Supp.  134,  wherein  it  was  held 
that  such  appointments  were  within  the  pow- 
er of  the  Confederate  Congress,  and  further 
that  the  Congress  might  declare  the  decisions 
of  those  tribunals  as  to  the  physical  fitness 
of  the  men  examined  to  be  final  and  con- 
clusive both  as  to  the  person  examined  and 
as  to  the  courts. 

In  answer  to  the  contention  of  a  conscript 
that  he  should  be  examined  in  the  county  of 
his  residence  it  was  said  in  Rogers  v.  Rhodes, 
34  Ga.  22:  *'It  is  said  that  Rogers  was  exam- 
ined by  the  board  in  Richmond  instead  of 
Warren  county,  the  residence  of  the  petition- 
er. But  what  of  that?  Both  counties  are 
in  the  5th  congressional  district.  The  same 
physicians  acted  in  each.  It  is  said  the  local 
physician  was  probably  better  acquainted  with 
his  system,  etc.  Congress  has  wisely  deter-^ 
mined  to  exclude  these  local  physicians  from 
being  on  the  board.  Who  has  known  a  fam- 
ily physician  to  subject  his  patient  to  the 
service?  Mr.  Rogers  did  not  appear  in  an- 
swer to  the  summons  in  W^arren,  and  when 
he  failed  to  obtain  his  detail  from  the  super- 
visor's board  at  Augusta,  he  was  ordered  for 
enrolment  there,  and  he  was  brought  before 
the  medical  board  at  Augusta.  He  can  take 
no  advantage  by  this  objection." 

One  who  had  been  declared  to  be  physically 
unfit  for  military  service  was  held  in  the  case 
of  In  re  Huie,  60  N.  C.  165,  to  be  exempt  en- 
tirely from  military  duty  under  the  statute 
providing  that  persons  unfit  for  military  duty 
"in  the  field"  should  be  exempt,  and  so  such 
a  person  could  not  under  a  rule  prescribed  by 
the  secretary  of  war  be  enrolled  for  light 
service  in  hospitals,  quartermaster's  depart- 
ments, etc. 

But  under  a  rule  prescribed  by  the  secre- 
tary of  war  requiring  certificates  of  exemp- 
tion on  account  of  physical  disability  to  be 
signed  by  a  medical  board,  it  was  held  in  Cody 
V.  Rhodes,  34  Ga.  66,  that  such  a  certificate 
signed  by  one  surgeon  only  was  not  evidence 
of  exemption   from   military  service. 

In  Rogers  v.  Rhodes,  34  Ga.  22,  the  ques- 
tion arose  whether  under  an  act  setting  aside 
all  previous  exemptions  a  person  liable  to 
conscription  could  be  re-examined  for  service 
where  he  had  before  l)e?n  discharged  by  a 
medical  board  for  phy.sical  disability.  An- 
swering the  ques^lion   in  the   affirmative  the 


court  said:  "It  is  claimed  that  the  setting 
aside  of  all  previous  exemptions  does  not 
apply  to  this  class.  The  act  itself  clearly 
negatives  this  idea:  'All  white  men  be- 
tween the  ages  of  17  and  50  are  declared  to 
be  in  the  Confederate  service  during  the  war.' 
Then  the  fourth  section  provides  'that  no  per- 
son shall  be  relieved  from  the  operation  of 
tJiis  act  by  reason  of  having  been  heretofore 
discharged  from  the  army,  where  no  disability 
now  exists,'  showing  that  they  not  only  have 
to  submit  to  another  examination,  but  to  be 
accepted  if  the  disability  no  longer  exists;  and 
the  board  were  to  be  the  judges  of  that 
Moreover,  if  not  found  fit  for  field  duty,  they 
might  be  taken  for  light  duty." 

In  W^alder  v.  Turner,  14  Local  Gov.  Rep. 
(Eng.)  1004,  115  L.  T.  X.  S.  550,  33  Times  L. 
Rep.  1,  under  the  Act  of  1016  providing  that 
all  persons  who  had  ofiTered  themselves  for 
military  service  and  had  been  rejected  since 
August  14,  1915,  should  be  exempt,  and  it 
was  held  that  a  person  offering  himself  in 
1914  and  rejected  for  defective  eyesight  who 
had  again  offered  himself  in  1915  and  had 
been  rejected  by  the  recruiting  sergeant  on  his 
former  record  and  without  further  medical 
examination,  was  not  entitled  to  the  exemp- 
tion as  there  had  been  no  valid  rejection  since 
the  time  stipulated  in  the  act. 

6.  On  Aooount  or  Oooupation. 

Exemptions  from  military  service  on  ac- 
count of  the  nature  of  the  business  or  occupa- 
tion a  person  is  engaged  in  has  been  allowed 
by  practically  all  con8cripti<m  acts,  the  only 
proviso  being  that  the  person  claiming  ex- 
emption as  being  engaged  in  one  of  the  speci- 
fied occupations  should  be  regularly  so  em- 
ployed. Thus  in  the  case  of  In  re  Grantham, 
60  N.  C.  73,  it  was  said :  '*The  conscription  act 
requires  that  the  trade  upon  which  the  claim 
of  a  mechanic  to  exemption  is  based  shall  be 
his  regular  occupation  and  employment,  and 
not  that  at  which  he  may  work  occasionally 
and  at  odd  times.  A  mechanic  is  excused  from 
military  service,  not  for  his  own  ease,  and  m 
a  favor  to  himself,  but  for  the  benefit  of  the 
public,  whom,  it  is  supposed,  l^at  he  can 
serve  better  by  working  at  his  trade,  than  in 
any  other  way.  He  must  stand  towards  the 
community  upon  the  same  footing  that  a 
common  carrier  does,  so  that  all  persons  who 
mav  have  occasion  to  claim  the  aid  of  his 
services,  may,  at  all  seasonable  times,  be  able 
to  obtain  it." 

So  it  has  been  held  that  a  drafted  man 
claiming  exemption  as  a  farmer  was  not 
entitled  to  the  exemption  where  it  appealed 
that  his  principal  and  usual  business  was 
that  of  a  cattle  dealer  and  middleman,  wliich 
business  was  separate  and  distinct  from  hift 
occupation   as  a  farmer.     Rex   v.   Wiltshire 
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Tribunal  of  Appeal,  14  Local  Got.  Rep. 
(£ng.)  797,  80  J.  P.  409,  32  Times  L.  Rep. 
657. 

Under  the  act  exempting  from  military 
service  teachers  who  had  b^n  regularly  en- 
gaged as  such  for  two  years  prior  to  the 
passage  of  the  act  it  was  held  in  the  case  of 
In  re  Doliahite,  60  N.  C.  74,  that  a  teacher 
whose  school  had  been  suspended  for  twelve 
to  eighteen  months  within  the  term  required 
for  the  previous  pursuit  of  his  business  was 
not  exempt  from  military  service,  although 
he  had  been  engaged  in  teaching  for  twelve 
years  before  the  suspension  of  his  school  and 
was  so  engaged  at  the  time  he  was  drafted. 
The  court  held  in  that  case  that  no  antecedent 
or  subsequent  coming  within  the  classes  enu- 
merated could  give  to  an  exemption. 

In  Cook  V.  Femandes,  11  Fla.  100,  it  was 
held  that,  under  the  provision  of  the  statute 
exempting  physicians  over  thirty  y^rs  of  age 
who  were  at  the  passage  of  the  act  and  for  the 
last  seven  years  had  been  in  the  actual  and 
regular  practice  of  their  profession,  a  phy- 
sician who  had  failed  to  file  his  diploma  in 
the  office  of  the  circuit  court  as  required  by 
law  was  not  in  the  actual  and  regular  prac- 
tice of  his  profession  and  was  subject  to  inili- 
tary  service. 

So  where  it  appeared  that  a  person  claim- 
ing exemption  as  a  shoemaker  owned  and 
worked  a  farm  during  the  spring  and  summer, 
but  during  the  fall  and  winter  made  shoes 
for  his  own  family  and  some  of  his  neighbors, 
it  was  held  that  he  was  not  regularly  en- 
gaged in  the  occupation  of  shoemaking  and 
was  not  entitled  to  the  exemption.  In  re 
Grantham^  60  N.  C.  73. 

But  it  has  been  held  that  a  minister  au- 
thorised to  preach  by  the  rules  of  his  church 
and  regularly  engaged  in  his  ministerial  du- 
ties does  not  lose  his  right  to  exemption  from 
military  duty  because  of  the  fact  that  during 
the  weric  he  engages  in  farming  or  other 
secular  occupation  in  order  to  earn  a  support 
for  himself  and  family.  £x  p.  Cain,  39 
Ala.  440;  King  v.  Daniel,  11  Fla.  91;  In  re 
Cunninggim,  60  N.  C.  392.  In  Ex  p.  Cain, 
supra,  it  was  said:  ''It  does  not  vary  the 
question,  in  the  present  case,  that  Mr.  Cain 
belonged  to  a  sect  of  religionists,  who  perform 
ministerial  labor  gratuitously;  and  that 
therefore  he  resorted  to  some  secular  em* 
ployment,  as  a  means  of  subsisting  himself 
and  his  family.  If  regularly  employed  as  a 
minister,  the  fact  that,  in  the  interval  be- 
tween his  appointments,  he  pursued  some  oth* 
er  vocation,  which  did  not,  according  to  the 
rules  of  his  church,  disqualify  him  for  the 
sacred  functions  of  the  ministry,  cannot  take 
his  exemption  from  him.  The  language  of  the 
act  of  Congress  is,  'regularly  employed.'  The 
word  regularly  means,  according  to  rule — 
in  uniform  order — methodically.  It  is  not 
the  synonym  of  continuously." 
Ann.  Cas.  1917C. — 52. 


The  cases  are  not  in  entire  aceord  as  to 
whether  a  person  engaging  in  one  of  the  occu- 
pations carrying  exemption  from  military 
service  after  the  passage  of  the  act  and  after 
enrolment  is  entitled  to  the  exemption.  It 
has  been  held  that  a  mail  contractor  was 
exempt  under  the  laws  even  though  he  had 
made  his  contract  after  the  passage  of  the 
act  and  after  his  enrolment  as  a  conscript. 
Ex  p.  Lockport,  39  Ala.  450.  And  in  the 
case  of  In  re  Sowers,  60  N.  C.  384,  in  an- 
swer to  the  contention  that  a  person  already 
in  the  military  service  could  not  obtain  ex- 
emption by  becoming  a  contractor  for  carry- 
ing the  mail,  the  court  holding  that  such  a 
contract  carried  with  it  exemption  said :  "The 
question  is,  does  this  act  embrace  persons  who 
are  in  the  military  service  of  the  Confederate 
States?  so  that  a  soldier  is  at  liberty  to 
become  a  bidder  for  a  mail  contract,  and  if 
he  obtains  it,  gives  bond  and  enters  upon  the 
performance  of  the  contract,  he  is  exempted 
from  military  service,  or  is  the  operation  of 
the  act  confined  to  persons  who  are  not  in 
the  military  service?  ...  In  this  case 
the  words  are  general.  What  is  then  to  con- 
trol them,  and  except  from  their  meaning  per- 
sons who  have  been  enrolled  or  are  actually  in 
military  service?  There  is  no  proviso  to  that 
effect.  It  is  said  that  should  be  supplied  from 
the  use  of  the  words  'exempted* — which  we 
are  told  in  military  circles  is  confined  to 
perfiions  not  in  service,  the  word  'discharge' 
being  used  in  reference  to  those  who  are 
in  the  service?  Exempted  is  not  a  technical 
term,  and  as  is  said  by  Judge  Haliburtou,  of 
the  district  court  of  the  Confederate  States, 
in  the  matter  of  Lane,  and  by  myself  in  the 
matter  of  Bradshaw,  in  its  ordinary  signifi- 
cation, its  meaning  is  'to  take  out  of  or  from,' 
'to  free  from'  any  service  or  burden  to  which 
others  are  subject — as  to  exempt  from  mili- 
tary service;  to  exempt  from  taxation.  It  is 
a  settled  rule  of  construction  that  words  in 
a  statute  are  to  be  taken  in  their  ordinary 
signification,  unless  there  be  something  in  the 
subject-matter,  or  in  the  context,  to  show 
they  were  used  in  a  different  sense.  The 
courts  cannot  require  members  of  Congress 
to  take  notice  of  a  distinction  which  may  ob- 
tain in  the  War  Department  or  among  gentle- 
men of  the  army,  and  to  conform  to  it,  by 
saying,  all  persons,  not  in  the  army  or  en- 
rolled as  conscripts,  becoming  mail  contrac- 
tors, shall  be  'exempted,'  and  those  who  are 
in  the  army  or  have  been  enrolled  as  con- 
scripts, shall  be  'discharged' — in  order  to 
express  the  intention  to  free  from  military 
service  all  mail  contractors.  It  is  sufficient 
if  words  be  used  which  in  their  ordinary 
signification  express  that  intention — if  so  tlie 
courts  must  give  effect  to  it.  There  is  nothing 
in  the  nature  of  the  subject,  of  which  the 
courts  can  take  notice,  and  notliing  in  the 
context  to  control  the  general  words." 
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In  re  Russell,  60  N.  €;  388,  it  was  held 
that  a  private  in  the  service  of  the  Confed- 
erate States  became  exempt  from  military 
service  on  appointment  to  the  office  of  county 
commissioner  and  certification  by  the  gov- 
ernor that  the  office  was  necessary  for  the 
proper  administration  of  the  state  govern- 
ment. In  that  case  it  was  said:  "The  au- 
thority of  the  government  to  conscript  is  de- 
rived from  the  power  conferred  on  Congress 
to  'raise  and  support  armies;'  this  power, 
from  the  very  nature  of  things,  is  subject  to 
the  restriction,  that  it  shall  not  extend  to 
the  governors,  members  of  the  legislatures, 
judges  or  other  officers  necessary  for  the 
proper  administration  of  the  state  govern- 
ment; for  as  the  Confederate  government  is 
a  creature  of  the  states,  it  is  absurd  to  sup- 
pose that  the  intention  was  to  make  a  grant 
of  power  which  would  enable  the  creature  to 
destroy  its  creator,  and  cause  the  existence 
of  the  states  to  be  dependent  on  the  pleasure 
of  Congress.  .  .  .  Will  it  be  said  the  states 
must  procure  their  governors,  members  of  the 
legislatures,  judges  and  other  necessary 
officers  from  among  the  citizens  who  are 
over  the  age  of  conscription,  or  at  all  events 
those  who  are  not  already  in  service,  and 
cannot  take  a  man  out  of  the  army  to  fill 
any  of  these  offices?  On  what  ground  is 
this  assumption  based  ?  There  is  no  such 
provision  in  the  Constitution,  or  in  the  act 
of  Congress,  or  in  the  act  of  the  legislature, 
and  there  is  nothing  from  which  it  can  be 
implied;  on  the  contrary,  the  implication  is 
directly  against  it,  and  the  courts  cannot 
presume  that  it  was  the  intention  thus  to 
narrow  the  field  of  selection  in  regard  to 
state  officers.  Nothing  short  of  plain  and 
direct  words  could  be  allowed  to  have  that 
effect.  The  practice  in  such  cases,  and  the 
legislation  of  Congress,  whereby  it  is  provided 
that  a  military  officer  may  resign,  when  elect- 
ed or  appointed  to  a  civil  office  in  a  state, 
confirm  this  conclusion  and  leave  no  room  to 
question  the  position  that  a  private,  although 
in  the  ranks,  whenever  he  is  elected  or  ap- 
pointed and  is  qualified  and  inducted  into  an 
office  under  the  state,  and  the  governor 
certifies,  in  pursuance  to  the  act  of  Congress, 
becomes  by  the  force  and  effect  thereof  ex- 
empted.'' So  in  Hunt  v.  Finegan,  11  Fla. 
105,  it  was  held  that  a  county  commissioner 
was  exempt  under  a  provision  of  the  statute 
exempting  "officers,  judicial  and  executive, 
of  the  Confederate  and  state  governments," 
and  this  was  true  even  though  he  was  not 
elected  and  did  not  qualify  until  after  his 
enrolment.  And  in  Upchurch  v.  Scott,  60 
N.  C.  520  it  was  held  that  where,  before  en- 
rolment though  after  the  passage  of  the 
act  under  which  he  became  liable  to  military 
service,  a  person  entered  the  employment  of 
an  editor  of  a  newspaper  he  might  claim  the 
exemption  provided  in  the  act  for  such  occu- 


pation. Compare  Smith  v.  Prior,  60  N.  G. 
417;  Bridgman  v.  Mallett,  60  N.  C.  500; 
Johnson  v.  Mallett,  60  N.  C.  511. 

However  it  has  been  held  that  where  the 
liability  to  military  service  was  once  fixed 
a  person  could  not  escape  the  draft  by  vol- 
untarily engaging  in  an  occupation,  which 
under  the  statute  carried  exemption  from 
military  duty,  where  it  appeared  that  it  was 
done  for  the  sole  purpose  of  escaping  the 
draft.  Camfield  v.  Patterson,  33  Ga.  561, 
wherein  it  was  said :  ^'The  voluntary  aseump* 
tion  of  any  employment  (not  previously  pur- 
sued) after  the  liability  had  become  fixed, 
would  not  entitle  the  party  to  exemption; 
.  .  .  We  do  not  say  no  change  of  circum- 
stances, after  the  liability  had  occurred,  and 
before  enrolment,  if  occasioned  by  the  act 
of  God,  or  of  the  Confederate  government,  or 
by  events  beyond  the  control  of  the  party, 
would  entitle  him  to  exemption.  But  this 
is  a  case  of  one  voluntarily  seeking  exemp- 
tion, by  contract,  for  personal  employment, 
after  liability  fixed." 

In  the  case  of  In  re  Hunter,  60  N.  C.  372, 
it  was  held  that  a  surgeon  dentist  came  with- 
in the  definition  of  the  word  "physician"  and 
so  was  entitled  to  the  exemption  from  mili- 
tary service  allowed  physicians  regularly  em- 
ployed in  their  profession. 

Under  an  early  English  act  (2  Geo.  Ill,  c. 
20)  it  was  held  that  an  attorney  was  not 
exempt  from  conscription,  or  from  the  duty 
to  furnish  a  substitute.  Gerard's  case,  2  W. 
Bl.  1123,  96  Eng.  Rep.   (Reprint)   663. 

In  Ansley  v.  Starr,  34  Ga.  85,  it  was  sought 
to  obtain  release  from  military  e-ervice  on 
the  ground  that  the  petitioner  was  engaged 
under  contract  with  the  government  in  the 
manufacture  of  arms.  The  court  refused  to 
grant  exemption  on  that  ground  and  stated 
its  reasons  as  follows:  '^The  applicant  was 
not  entitled  to  exemption  by  reason  of  his 
being  a  member  of  a  firm  that  held  a  con- 
tract under  the  Confederate  government  to 
manufacture  pistols  for  it.  llie  exemption 
act  does  not  exempt  the  contractor,  but  the 
artisans,  mechanics,  and  employees  in  the 
establishment  of  such  persons  as  are  engaged 
under  contract  with  the  government  in  fur- 
nishing arms,  etc.:  Provided,  That  the  chief 
of  the  ordnance  bureau,  or  some  ordnance 
officer  authorised  by  him  for  the  purpose, 
shall  approve  of  the  number  of  operatives 
required  in  such  establishment.  Ansley,  al- 
though a  member  of  the  firm  was  employed  as 
the  bookkeeper  of  the  establishment,  and 
his  services  in  that  capacity  were  necessary 
for  the  business,  but  he  failed  to  show  the 
necessary  approval  of  the  chief  of  the  ord- 
nance bureau  to  entitle  himself  to  the  ex- 
emption." 

Under  an  act  providing  that  persons  em- 
ployed and  acting  as  overseers  on  a  planta- 
tion owned  by  a  minor,  a  person  of  unaound 
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mind»  or  a  feme  aole,  and  on  which  there 
were  twenty  or  more  slavee,  should  be  ex- 
empt from  military  service,  it  was  held  in 
Hooks  V.  Harris,  33  Ga.  Supp.  81,  that  an 
adult  owner  of  a  plantation,  though  acting 
as  his  own  overseer,  could  not  claim  the 
exemption. 

The  refusal  of  exemption  as  an  agricul- 
turist does  not  estop  a  person  from  later 
claiming  exemption  as  a  skilled  mechanic 
habitually  working  for  the  public.  Gates  ▼. 
McManus,  33  Ga.  Supp.  67. 

It  has  been  held  that  persons  detailed  or 
exempted  from  military  service  in  the  Con- 
federate States  army  as  agriculturists  under 
the  Act  of  the  Confederate  Congress  of  Feb- 
ruary 17,  1864,  did  not  thereby  become  ex- 
empt from  obligation  to  the  state  government 
to  render  military  service  as  militiamen. 
Barber  v.  Irwin,  34  Ga.  27;  Dennis  v.  Scott, 
34  Ga.  27 ;  Jones  v.  Brinson,  34  Ga.  27 ;  Jones 
V.  Mercer,  34  Ga.  27;  Jones  v.  Billingslea,  34 
Ga.  205.  But  on  the  other  hand  it  was  held 
that  a  bonded  exempt  agriculturist  was  still 
in  the  service  of  the  Confederate  States  and 
therefore  was  not  subject  to  enlistment  in 
the  home  guards  of  a  state.  Wood  v.  Brad- 
shaw,  60  N.  C.  419. 

6.  By  FuBiasHiNo  Substttutbl 

By  most  of  the  conscription  acts  it  has 
been  provided  that  a  person  drafted  into  the 
military  service  may  procure  exemption  from 
the  service  by  furnishing  an  acceptable  sub- 
stitute. Bex  v.  Preston,  IS  East  313,  104 
Eng.  Rep.  (Reprint)  391;  Rex  v.  Aston,  2 
Burr  1149,  97  Eng.  Rep.  (Reprint)  759;  Rex 
V.  Willis,  6  T.  R.  179,  101  Eng.  Rep.  (Re- 
print) 499;  Gates  v.  Thatcher,  11  Minn.  204. 

However,  the  exemption  from  military  serv- 
ice by  reason  of  providing  a  substitute  may 
be  taken  away  by  later  legislation  calling 
out  men  in  a  class  to  which  the  exempted 
person  belongs.  Royse  v.  U.  S.  47  Ct.  CI. 
333;  Ex  p.  Hill,  38  Ala.  458;  Ansley  v.  Starr, 
34  Ga.  85;  Ex  p.  Mayer,  27  Tex.  715;  Bur- 
roughs V.  Peyton,  16  Grat.  (Va.)  470.  In 
Royse  v.  U.  S.  supra,  it  was  said:  ''Eminent 
authorities  hold  that  substitution  for  mili- 
tary service  was  originally  permitted  as  a 
privilege  to  individuals  and  not  for  any 
benefit  a  government  could  derive  from  it." 
It  is  ''an  act  of  grace  and  favor  on  the  part 
of  the  government  and  not  a  matter  of 
contract  which  would  preclude  a  government 
from  again  drafting  the  principal  if  liis  serv- 
ices were  actually  needed." 

So  it  has  been  held  that  a  person  who 
obtained  his  discharge  from  military  service 
by  providing  a  substitute  for  the  period  of 
the  war  lost  the  exemption  so  acquired  on 
his  substitute  becoming  liable  to  military 
service.     Ex  p.  Hill,  38  Ala.  458;  Weems  v. 


FUrrell,  33^  Ga.  413.  But  where  a  person 
subject  to  military  service  furnished  as  a 
substitute  one  who  was  not  liable  himself 
to  draft  it  has  been  held  that  a  subsequent 
act  calling  out  persons  within  age  limits 
which  would  include  the  substitute  did  not 
apply  to  such  substitutes,  and  so  the  prin- 
cipal could  not  be  drafted  under  the  subse- 
quent statute.  In  re  Bryan,  60  N.  C.  1; 
In  re  Irvin,  60  N.  C.  59  note;  In  re  Meroney, 
60  N.  C.  61,  note.  Where  by  the  act  under 
which  the  substitute  was  made  liable  to  mili- 
tary service  persons  engaged  in  certain  oc- 
cupations were  granted  exemption  and  it 
appeared  that  the  principal  was  engaged  in 
one  of  such  occupations  it  was  held  that  he 
might  claim  his  exemption  under  tiiat  pro- 
vision of  the  statute.  Mann  v.  Parke,  16 
Grat.   (Va.)   443. 

In  Fowler  v.  Donovan,  79  111.  311,  it  was 
held  that  a  contract  between  certain  parties 
whereby  it  was  agreed  that  all  should  con- 
tribute towards  paying  for  a  substitute  for 
any  of  them  that  might  be  drafted  was  not 
against  public  policy.  The  court  distin- 
guished O'Hara  v.  Carpenter,  23  Mich.  410,  9 
Am.  Rep.  89,  as  follows:  "There,  the  parties 
seemed  to  have  contracted  to  free  themselves 
from  the  draft,  by  a  mode  other  than  by 
procuring  a  substitute;  here,  there  is  nothing 
of  this  nature  discoverable  in  the  contract." 
And  in  Foley  v.  Tovey,  54  Pa.  St.  190,  a  mem- 
ber of  a  club  formed  to  provide  substitutes 
for  any  of  its  members  who  might  be  drafted 
was  held  to  be  entitled  to  recover  the  amount 
agreed  on  where  he  had  been  drafted  and  had 
procured  and  paid  a  substitute. 

But  it  has  been  held  that  a  contract  between 
a  drafting  officer  and  a  former  deputy  to 
corner  the  business  of  furnishing  substitutes, 
the  drafting  officer  to  use  his  official  position 
to  prevent  others  from  engaging  in  the  busi- 
ness, was  void  as  against  public  policy  and 
could  not  be  enforced  by  either  party.  Skeels 
w.  Phillips,  64  III.  809. 

Under  a  provision  of  the  Act  of  Congress 
of  March  3,  1865,  whereby  a  district  might 
pay  recruits  to  be  mustered  into  the  service 
after  notice  of  draft  but  before  the  draft  had 
actually  taken  place,  which  recruits  should 
stand  as  substitutes  for  members  of  the  dis- 
trict afterwards  drafted,  it  was  held  that  such 
recruits  were  volunteers  and  not  substitutes. 
In  re  McClure,  63  Pa.  St,  226. 

Where  a  person  liable  to  military  service 
in  the  army  of  the  Confederate  States  had 
provided  a  substitute,  it  was  held  that  this 
did  not  exempt  him  from  service  in  the  state 
militia  and  that  he  was  subject  to  draft  on 
order  by  the  governor  on  requisition  of  the 
President  for  the  state  militia.  Ex  p.  Mc- 
Cants,  30  Ala.  107. 

A  substitute  stands  in  a  contract  relation 
to  his  principal,  as  well  as  in  the  military 
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relation  to  the  government,  and  so  if  he 
desertB  before  he  has  served  the  full  time 
a^eed  on,  the  consideration  for  the  contract 
fails  and  he  cannot  recover  on  it.  Strickler 
V.  Landis,  47  Pa.  St.  518;  Gougler  v.  Price, 
49  Pa.  St.  86.  And  so,  where  a  substitute  is 
rejected  before  being  finally  mustered  into 
the  service,  as  being  physically  unfit,  he  can- 
not recover  on  his  contract  as  he  has  failed 
to  perform  it.  Rutledge  v.  Squires,  23  la.  53. 
But  it  has  been  held  that  where  a  person 
subject  to  draft  contracted  for  a  substitute 
who  actually  enlisted  and  served  the  full  term, 
he  could  not  escape  payment  on  the  ground 
that  he  was  not  legally  drafted  and  was  there* 
fore  relieved  from  service.  Barter  v.  Bom- 
berger,  47  Pa.  St.  492. 

7.  Bt  Patmsnt  of  MOITET. 

In  Ex  p.  Stringer,  38  Ala.  457,  it  was  held 
that  under  a  state  statute  a  drafted  man 
with  conscientious  scruples  against  bearing 
arms  might  pay  a  fixed  simi  of  money  in 
lieu  of  personal  service. 

But  under  the  Act  of  Congress  of  1862  a 
drafted  militiaman  had  no  option  to  pay 
money  or  render  service,  but  was  obliged  to 
perform  the  latter.  Wendt's  Case,  2  Pittsb. 
(Pa.)    402. 

An  act  of  a  state  legislature  authorizing  a 
township  to  raise  money  by  taxation  for  the 
purpose  of  relieving  members  of  the  township 
from  the  liability  to  military  service  under 
the  draft  by  payment  of  the  commutation 
money  allowed  by  the  act  of  Congress  has 
been  held  to  be  void  as  being  contrary  to  the 
intent  of  and  obstructing  the  operation  of 
the  conscript  law  of  Congress.  State  v.  Jack- 
son, 33  N.  J.  L.  450  {reversing  31  N.  J.  L. 
180),  wherein  it  was  said:  ''As  this  town- 
ship took  away  entirely  from  the  drafted  man 
the  pecuniary  inducement  to  enter  the  serv- 
ice  wisely  and  deliberately  provided  by  Con- 
gress, which  was  not  done  by  the  legislation 
that  gave  the  money  to  the  drafted  man  if  he 
served,  the  tax  assessed  for  that  purpose  is 
illegal,  and  must  be  set  aside.'' 

Where  it  was  sought  to  recover  money  paid 
as  a  substitute  for  personal  service  on  the 
ground  that  more  men  were  drafted  in  cer- 
tain districts  than  those  districts  were  actual- 
ly required  to  supply,  which  fact  was  not 
^scovered  until  after  the  draft  had  been 
made  and  the  money  substitute  paid,  it  was 
said  in  Roysc  v.  U.  S.  47  Ct.  CI.  333:  ''As 
by  the  te'rms  of  the  law  drafts  under  which 
the  refunds  are  claimed  were  neither  void 
nor  voidable,  these  drafted  men  would  have 
had  no  right  to  indemnity  or  compensation 
of  any  kind  (except  for  such  bounties  as  the 
government  had  authorized  to  be  paid  and 
except  for  soldiers'  pay  for  services  rendered) 
had  they  entered  the  service  in  person  and 


duly  served  under  the  draft  which  required 
their  personal  service.  If,  when  drafted,  they 
bought  their  way  out  of  personal  danger,  the 
obligation  of  the  government  to  refund  the 
amounts  paid  by  them  could  rise  no  higher 
than  if  the  drafted  men  had  kept  their  money 
and  rendered  military  service  at  the  risk  of 
life  and  limb.  The  payment  of  the  sums 
back  to  the  men  who  procured  substitutes  or 
who  paid  $300  to  the  government  to  provide 
substitutes  would  be  such  a  ooncesaion  on 
the  part  of  tlie  government  as  necessarily 
to  imply  that  the  draft  was  illegal  and  that 
the  men  who  did  service  as  substitutes  were 
unlawfully  taken  into  the  military  Bervioe.'' 

8.  Waivb  or  £xxii,pnoir. 

Exemption  from  military  service  being  a 
personal  privilege  must  be  pleaded  or  claimed 
at  the  proper  time  and  before  the  proper 
tribunal,  and  if  not  so  claimed  is  waived. 
Com.  V.  Rogers,  2  Pittsb.  (Pa.)  377;  Mark- 
ley's  Case,  2  Pittsb.   (Pa.)  380. 

In  White  v.  Mallett,  60  N.  C.  430,  it  was 
held  that  a  person  claiming  exemption  as  an 
agriculturist  must  present  his  claim  within 
a  reasonable  time,  since  under  the  statute 
allowing  such  exemptions  it  was  provided 
that  the  persons  so  exempted  should  sell  their 
surplus  grain  and  stock  to  the  government, 
and  where  one  waited  for  nine  mcmtha  before 
claiming  his  exemption  the  government  lost 
the  benefit  of  the  provirion  as  to  grain  and 
stock. 

Where  a  person  made  application  for  ex- 
emption as  a  bonded  agriculturist,  and  took 
all  the  steps  provided  by  the  statute,  in- 
cluding giving  the  required  bond,  it  was  held 
that  the  failure  of  the  proper  officers  to  ap- 
prove the  bond  within  a  reasonable  time  did 
not  deprive  him  of  his  right  to  exemption, 
and  the  law,  after  a  reasonable  time,  and  in 
the  absence  of  evidence  that  the  bond  had 
been  acted  on,  would  presume  its  acceptance. 
Ex  p.  Mitchell,  39  Ala.  442. 

An  agreement  by  an  exempt  person  to  be- 
come a  substitute  and  the  entering  on  the 
execution  of  the  agreement  puts  an  end  to 
the  exemption  and  renders  him  subject  to 
draft.  In  re  Curtis,  60  N.  C.  180,  wherein 
it  was  said:  '*The  exemption  is  annexed  to 
the  services  of  the  individual,  so  that  when 
a  minister  of  religion  ceases  to  be  in  the 
regular  discharge  of  ministerial  duties,  or  a 
physician  ceases  to  practice,  or  a  shoemaker  to 
make  shoes  for  the  public,  the  exemption 
ceases,  notwithstanding  he  may  still  be  a 
minister  of  religion,  a  physician,  or  a  shoe- 
maker by  trade.  ...  It  may  be  conceded 
that  an  agreement  to  become  a  substitute, 
the  man  still  continuing  in  the  regular  dis- 
charge of  ministerial  duties,  would  not  cause 
his  exemption  to  cease;  but  our  question  is 
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after  making  the  agreement^  he  enters  upon 
its  execution,  to  wit:  leaves  home,  starts  to 
the  army,  and  goes  seventy  miles  on  his  way, 
is  that  an  act  by  which  he  ceases  to  be  in 
the  regular  discharge  of  ministerial  duties? 
That  is  the  question.  It  certainly  will  not 
do  to  allow  the  door  to  be  left  open  for  the 
locus  penitentia€f  until  the  man  is  actually 
received  as  a  substitute,  and  the  principal 
is  discharged;  for,  if  so,  the  time  to  enforce 
the  implied  condition  will  be  past;  be  cannot 
be  made  a  conscript  after  he  has  been  re- 
ceived as  a  substitute.  There  must,  conse* 
quently,  be  some  intermediate  stage  at  which 
the  exemption  ceases,  and  he  becomes  liable 
as  a  conscript.  My  conclusion  is,  that  stage 
is,  when,  after  making  an  agreement,  he  does 
some  act  in  part  execution  of  it,  showing, 
unequivocally,  a  purpose  to  abandon  his  form- 
er vocation  and  cease  to  render  to  the  public 
the  services,  in  consideration  of  which  he  had 
been  exempted.  The  act  of  leaving  home, 
starting  to  the  army,  and  going  seventy  miles 
on  his  way,  is  one  of  that  character.*' 

But  where  a  person  exempt  under  the  laws 
was  enrolled  and  drafted  into  the  army 
against  his  will,  it  was  held  that  the  en- 
forced service  did  not  amount  to  a  waiver  of 
his  exemption.  In  re  Wyrick,  60  N.  C.  875; 
In  re  Bradshaw,  60  N.  C.  379.  And  so  where 
a  person  is  drafted  in  an  illegal  excessive 
draft  he  does  not  waive  his  right  to  contest 
the  legality  of  the  draft  by  such  compulsory 
service.  Markley's  Case,  2  Pittsb.  (Pa.) 
980. 

9.  Determination  or  Rigbts. 

Jurisdiction  to  determine  the  rights  of 
persons  drafted  under  an  act  of  Congress  of 
the  United  States  is  generally  held  to  be  in 
the  federal  courts.  St  ingle's  Case,  23  Fed. 
Cas.  No.  13,458;  In  re  Spangler,  11  Mich. 
298.  The  principle  on  which  this  doctrine 
rests  was  stated  in  the  case  last  cited  as 
follows:  'The  state  courts  have  a  right  to 
inquire  whether  the  person  imprisoned  is 
within  the  state  jurisdiction,  which  he  must 
be  if  in  the  state,  unless  he  is  deprived  of 
his  liberty  by  authority  of  the  federal  gov- 
ernment; in  which  case  he  is  not,  so  far  as 
it  regards  his  imprisonment  and  the  state 
writ  of  habeas  corpus.  .  .  .  He  is  then 
within  the  dominion  and  exclusive  jurisdic- 
tion of  the  United  States.  He  is,  as  it  re- 
gards the  state  habeas  corpus,  as  completely 
beyond  its  reach  fur  the  purpose  of  releasing 
him,  as  he  would  be  were  he  not  within  the 
state.  Up  to  the  point  of  imprisonment  by 
the  federal  government,  the  state  habeas  cor- 
pus has  jurisdiction.  It  then  ceases,  and  the 
jurisdiction  of  the  federal  habeas  corpus  be- 
gins. In  all  cases  of  imprisonment,  other 
than  by  the  federal  government,  the  state 
writ  of  habeas  corpus  has  exclusive  jurisdic- 


tion. In  all  cases  of  imprisonment  by  or 
under  authority  of  the  federal  government, 
the  federal  writ  of  habeas  corpus  has  ex- 
clusive jurisdiction." 

But  in  cases  which  arose  under  the  Con- 
federate government  it  was  held  that  the 
jurisdiction  to  determine  the  rights  of  con- 
scripted persons  was  concurrent  between  the 
state  and  Confederate  States  courts.  £x  p, 
Cain,  38  Ala.  44^;  Ex  p.  Hill,  38  Ala.  458; 
In  re  Bryan,  90  N.  C.  1.  Ct^mpare,  £x  p. 
Hill,  38  Ala.  429. 

The  nature  and  extent  of  the  jurisdiction 
of  the  courts  and  military  boards  in  relation 
to  exemption  rights  was  stated  in  the  case 
of  la  re  Huie,  00  N.  C.  165,  as  follows:  ''The 
eonstruetion  of  the  conscription  and  exemp- 
tion act,  like  other  acts  of  Congress,  so  far 
as  they  concern  the  rights  of  a  citizen,  as 
distinguished  from  military  regulations  and 
rules  which  the  Secretary  of  War  is  au- 
thoriaed  to  prescribe,  in  order  to  carry  the 
acts  into  effect  (for  instance,  the  manner  of 
having  persons  examined  in  order  to  deter- 
mine whether  they  are  fit  for  military  serv- 
ice in  the  field),  is  matter  for  the  courts, 
and  any  construction  put  on  the  acts  by  the 
officers  of  the  executive  department,  as  to 
who  is  liable  as  a  conscript,  or  who  is  en- 
titled to  exemption,  is  subject  to  the  decision 
of  the  judiciary.  This  principle  of  constitu- 
tional law  is  so  clear  that  I  suppose  it  will 
be  conceded  by  every  one."  And  in  In  re 
Cunninggim,  60  N.  C.  392,  the  right  of  ap- 
peal from  the  decisions  of  a  bureau  of  con- 
scription concerning  exemption  rights  was 
stated  as  follows:  "In  making  provision  for 
carrying  the  act  into  effect,  the  bureau  must 
ascertain  its  meaning,  and  in  doing  so,  must 
necessarily  put  a  construction  upon  its  lan- 
guage. That  construction,  though,  is  not 
conclusively  binding  upon  the  persons  upon 
whom  the  act  is  to  operate,  for  they  have 
an  undoubted  right  to  appeal  to  the  courts 
of  law  for  redress,  and  it  is  the  decisions  of 
such  courts  alone  which  can  fl,nally  settle  the 
disputed  point." 

In  Antrim's  Case,  5  Phila.  (Pa.)  278,  20 
Leg.  Int.  300,  it  was  held  that  a  decision 
of  the  board  of  enrolment  in  favor  of  a 
claim  of  exemption  was  necessarily  final,  but 
where  the  decision  was  adverse  it  was  not 
conclusive  and  the  claimant  might  have  his 
claim  to  exemption  further  considered  under 
a  writ  of  habeas  corpus. 

In  the  case  of  In  re  Irons,  5  Blatchf .  166,  1 3 
Fed.  Cas.  No.  7,066,  it  was  held  that  "the 
action  of  the  board  of  enrolment,  upon  the 
evidence  presented  in  behalf  of  the  mother, 
on  the  8th  of  August,  exempting  the  petition- 
er, and  discharging  him  from  the  enrolment 
and  draft,  exhausted  its  powers ;  and  that  the 
subsequent  reversal  of  the  decision  was  coram 
non  judice  and  void." 
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On  habeas  corpus  proceedings  to  obtain  re* 
lease  from  the  military  service  of  a  state 
on  the  ground  that  the  petitioner  was  in 
the  military  service  of  the  Confederate  States, 
the  burden  of  proving  a  discharge  from  that 
service  was  held  to  be  on  the  state.  Ex  p. 
Mitchell,  39  Ala.  442. 

As  to  the  rights  and  method  of  appeal  from 
a  lower  to  a  a  higher  enrolment  tribunal  un- 
der the  English  conscript  laws,  see  Rex  v. 
Central  Tribunal,  32  Times  L.  Rep.  476,  14 
Local  Gov.  Rep.  1191;  Rex  v.  Huntingdon 
Appeal  Tribunal  [1916]  W.  N.  188,  32  Times 
L.  Rep.  479;  Rex  v.  Lincolnshire  Appeal  Tri- 
bunal, 115  L.  T.  N.  S.  513,  14  Local  Gov. 
Rep.  1101,  38  Times  L.  Rep.  32,  80  J.  P. 
465;  Rex  v.  Hertfordshire  Appeal  Tribunal 
[1916]  W.  N.  417,  14  Local  Gov.  Rep.  1206, 
33  Times  L.  Rep.  101.  And  as  to  review  hj 
habeas  corpus  see  the  reported  case. 

IV <  Procedure  for  Enrolment  and 
Drafting, 

A  misnomer  in  the  enrolment  has  been  held 
to  render  the  draft  void  as  to  the  person 
misnamed.  McCall's  Case,  5  Phila.  (Pa.) 
259,  20  Leg.  Int.  108,  wherein  it  was  said: 
''A  partial  misnomer  in  a  draft  made  from  a 
proper  enrolment  may  perhaps  be  immaterial, 
if  the  identity  of  the  party  is  unquestionable. 
But,  without  an  accurate  enrolment,  there 
can  be  no  valid  draft.  An  enrolment  which 
is  not  an  accurate  list  of  names  cannot  be 
the  proper  material  for  a  draft.  The  person 
drafted  has  not  been  in  privity  with  the 
enrolment;  but  it  has  been  the  subject  of 
proceedings  by  strangers  to  him;  and  through 
these  proceedings  the  lot  which  falls  upon 
him  is  cast.'* 

However,  where  a  name  was  spelled  cor- 
rectly in  the  enrolment  list  but  when  copied 
on  the  slip  for  balloting  the  last  letter  of 
the  name  was  omitted,  it  was  held  that  such 
omission  did  not  invalidate  the  draft.  Mat- 
ter of  Spangler,  11  Mich.  298,  wherein  it 
was  said:  *'Tlie  question  of  misnomer  is 
not  one  that  can  be  con<'lusive  in  such  a 
case.  If  the  relator's  name  had  not  been 
properly  enrolled,  it  would  have  been  open 
to  doubt,  perhaps;  but  how  far  the  mistake 
would  have  vitiated  the  draft  is  not  material 
in  this  case.  But  here  the  person  was  not 
only  identified  clearly,  but  all  the  steps 
necessary,  previous  to  the  placing  the  slips 
in  the  box,  were  regular.  This  slip  was 
copied  from  the  correct  list,  and  the  omission 
was  a  clerical  error,  which,  under  the  facts, 
could  not  possibly  have  caused  confusion. 
The  slip  drawn  was  the  one  which  had  been 
placed  in  the  box  to  represent  him,  and  I 
think  did  represent  him  when  drawn.  The 
law  does  not  require  the  name  itself  to  be 
put  in  the  box.  The  number  corresponding  to 
it  is  equally  available;  and  all  that  can  be 


required,  as  it  seems  to  me,  is  that  the  slip 
drawn  should  appear,  beyond  doubt,  to  repre- 
sent the  person  properly  named  in  the  roll 
from  which  it  is  copied." 

In  Markley*B  Case,  2  Pittab.  (Pa.)  380,  it 
was  held  that  where  the  quota  for  a  par- 
ticular district  was  fixed,  the  commissioner 
was  limited  to  the  number  named  and  if  be 
drew  more  names  than  the  fixed  quota  for 
fear  that  he  might  not  get  the  required  num- 
ber of  acceptable  men,  the  excess  drawing 
was  void,  though  the  draft  within  the  num- 
ber fixed  was  valid. 


BEOORD 

V. 

EIXI8  ET  All. 

Kansas  Supreme  Court — ^April  8,  1916. 
97  Kan.  754;  156  Pac.  719. 


Appeal  and  Erver  "*  Review  of  Faets  — 
Eridence  CUefly  by  Depoaition. 

Upon  the  question  of  recognition,  and  espe- 
cially upon  the  affirmative  of  that  question, 
almost  all  of  the  evidence  was  by  deposition. 
It  is  held  that  on  appeal  such  evidence  will 
be  reviewed. 


Illecittnuiey  ^  InlieHtamee  f  roin 
^  Beeosnitioa. 

The  testimony  examined  and  found  not  to 
support  a  finding  of  general  and  notorious 
recc^ition  by  the  father  of  the  plaintiff's 
sonship  as  required  bv  the  statute  (Gen. 
Stat.  1909,  §  2956),  in-order  to  entitle  him 
to  inherit  from  the  father. 

[See  note  at  end  of  this  case.] 


As  used  in  Gen.  St.  1909,  §  2956,  providing 
that  illegitimate  children  shall  inherit  from 
the  father  whenever  they  have  -  been  recog- 
nized by  him  as  his  children,  but  such  recog- 
nition must  have  been  general  and  notorious, 
or  else  in  writing,  "general 
sive,"  though  not  "universal,''  and 
rious''  is  synonymous  with  "open." 

[See  note  at  end  of  this  case.] 


"  means  ''exten- 


noto- 


Appeal  from  District  Court,  Meade  county: 
FiNLEY,  Judge. 

Action  by  Notley  K  Record,  plaintiff, 
against  Carl  Ellis  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.     Reversed. 

Francis  C.  Price  and  H.  Llcxrelyn  Jones 
for  appellants. 

Albert  Watkins,  Arthur  C.  Scates  and 
Charles  Clyde  Barker  for  appellee. 


R£COJ(D  y.  BLLIS. 

97  Kan.  75^. 
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[754]  West,  J.— The  defendant,  the  ad- 
ministrator of  the  estate  of  William  EIHb, 
deceased,  appeals  from  a  decision  adjudging 
the  plaintiff  competent  to  inherit  from  the 
decedent.  The  questions  of  paternity  and  of 
general  and  notorious  recognition  are  in- 
volved.    (Gen.  Stat.  1909,  §  2956.) 

The  plaintiff,  Notley  £.  Record,  son  of 
Mary  Record,  was  born  in  Pendleton  county, 
Kentucky,  January  12,  1873.  William  Ellis, 
born  and  raised  in  the  same  neighborhood, 
was  a  single  man  about  thirty  years  of  age 
at  this  time  and  engaged  to  marry  Miss 
Lydia  B.  Pribble  who  lived  in  the  neighbor- 
hood. On  February  26,  1873,  Mary  Record, 
a  single  woman  living  in  the  neighborhood, 
made  complaint  charging  the  decedent  with 
being  the  father  of  her  child.  A  warrant 
was  issued,  and  returned  on  March  20,  not 
executed.  Soon  after  its  issuance  Ellis  went 
to  Indtanapcrlia  where  in  March  he  was  mar- 
ried to  Miss  Pribble.  Thev  lived  there  until 
the  following  year,  when  they  moved  to  a 
farm  in  Morgan  county,  Indiana,  and  re- 
mained [755]  there  until  1884,  when  they 
moved  to  Clark  county,  Kansas,  near  the 
Meade  county  line,  in  which  vicinity  Ellis 
and  hie  wife  lived  together  until  his  death 
hi  1911,  two  sons,  Frank  and  Carl,  having 
been  bom  to  them.  During  these  years  Ellis 
made  a  number  of  visits  to  the  old  neigh- 
borhood in  Kentucky,  at  which  times  he 
made  statements  and  admissions  which  fully 
settle  in  favor  «f  the  plaintiff  the  question 
of  paternity  and  which  amounted  to  a  recog- 
nition. It  does  not  appear,  however,  that, 
with  one  exception,  any  one  ever  heard  Wil- 
liam Ellis  acknowledge  the  paternity  in  In- 
diana, where  he  lived  for  ten  years,  or  in 
Kansas,  where  he  lived  for  twenty-seven 
years,  and  his  wife  and  sons  up  to  the  time 
of  his  death  claimed  to  have  had  no  knowl- 
edge or  information  concerning  the  matter, 
although  the  wife,  a  cousin  of  Mary  Record, 
had  gone  with  him  on  a  visit  to  the  old 
neighborhood  in  1888,  and  again  in  1906, 
and  the  eldest  son  had  visited  in  Kentucky 
with  friends  and  relatives  in  1904.  One  wit- 
ness, who  was  visiting  the  decedent  in  Kan- 
sas, testified  that  Ellis  requested  him  to  say 
nothing  to  the  children  here  about  his  life 
back  there,  but  the  intended  significance  of 
this  remark  is  a  mere  matter  of  inference. 
Keeping  the  secret  thus  well  in  the  neigh- 
borhood where  he  spent  much  of  his  married 
life  and  raised  his  children,  the  question  re- 
mains whether  the  recognition  shown  else- 
where fills  the  requirement  of  the  statute. 

In  addition  to  various  statements  concern- 
ing his  relations  with  Mary  Record,  and  con- 
cerning the  failure  of  the  constable  to  ex- 
ecute the  warrant,  an  old  farmer  and  school 
teacher  testified  that  in  1875,  in  Indiana, 
When  working  with  Ellis,  the  latter  would 


frequently  say  in  a  reminiscent  way,  and 
sometimes  in  a  jesting  way,  **I  wonder  how 
my  boy,  or  how  my  Kentucky  stock,  is  com- 
ing on  back  in  Kentucky.  My  Kentucky 
stock,  or  my  boy."  Sometimes  he  would  use 
the  name  Not  or  Notley,  and  refer  to  him 
as  *'my  boy."  He  also  testified  that  he  heard 
Mrs.  Ellis  frequently  ask  something  about 
her  husband's  Kentucky  stock.  This  was  de- 
nied by  Mrs.  Ellis.  That  when  he  would  ac- 
cuse Ellis  of  lying  about  having  such  a  boy 
he  would  say,  "I  am  not."  Another  witness 
testified  that  in  1878,  in  the  old  neighbor- 
hood, on  meeting  Ellis,  he  said,  **How  is  my 
boy?",  and  on  being  asked  What  boy?  he 
replied,  "My  boy.  Not."  Another,  that  on 
Christmas,  1883,  at  a  wedding,  [756]  while 
the  witness  and  decedent's  father-in-law  and 
others  were  sitting  together,  Ellis  asked  the 
witness:  "How  is  mj  boy  getting  along? 
Is  he  big  enough,  to  do  some  work  ?  I  want 
to  take  him  west  with  me  to  raise  corn." 
The  same  witness,  a  brother  of  Mary,  Record, 
testified  that  in  1909  Ellis  came  into  his 
booth  at  a  fair  at  Falmouth,  Ky.,  and  asked 
where  the  plaintiff  was,  and  requested  wit- 
ness to  give  him  his  address,  saying:  "It  is 
funny  I  can't  find  that  boy;  he  is  roaming 
around,  in  the  west  the  same  as  I  am."  One 
witness  deposed  that  before  Ellis  left  he  told 
witness's  father  that  the  child  was  his,  and 
what  he  was  working  for  was  to  get  away 
and  get  shut  of  it;  that  on  his  return  visits 
the  witness  frequently  talked  to  Ellis  about 
the  matter,  and  he  often  inquired  about  the 
boy;  that  he  heard  a  conversation  between 
Ellis  and  the  father  of  witness  in  which  be 
said  he  would  give  the  boy  something  when 
the  time  came,  but  his  wife  objected  to  it. 
Another,  that  he  saw  Ellis  on  a  return  visit, 
probably  in  1893,  rode  with  him  two  or  two 
and  a  half  miles,  asked  him  if  he  had  seen 
his  boy  since  he  had  come  in.  He  said  no, 
but  he  would  like  to  see  him.    He  said: 

"Well,  I  would  like  to  see  that  boy;  I 
would  like  to  take  him  home  with  me,  if 
he  would  go.  I  have  got  hold  of  a  good  deal 
of  land  down  there  in  Kansas  which  some 
day  will  be  valuable,  and  I  could  give  Not 
a  start  if  he  would  go  home  with  me." 

Another  testified  that  he  saw  the  foot-race 
when  the  constable  went  to  arrest  Ellis; 
that  in  talking  about  the  matter  on.  a  return 
visit  Ellis  said  it  was  his  bov;  that  when 
the  boy  was  about  twelve  or  thirteen  years 
old,  while  witness  and  Ellis  and  others  were 
at  a  certain  store,  the  boy  came  in  for  his 
mail.  Some  one  remarked  that  that  was  his 
boy,  and  Ellis  said,  "I  reckon  it  is."  Notley 
Record  testified  that  he  never  saw  Ellis  but 
once  in  his  life,  and  that  was  when  he  was 
about  sixteen;  that  he  had  known  of  his 
being  in  the  neighborhood  at  other  times, 
but  if  he  saw  him  he  did  not  know  him; 
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that  in  the  instance  mentioned  he  just  hap- 
pened to  meet  him  at  the  cross-roads  store. 
The  storekeeper  winked  at  Ellis  and  "I 
knowed  I  was  trapped  then.  I  had  always 
shunned  him/'  and  Ellis  there  gave  him  a 
cigar. 

What  is  meant  by  the  requirement  that 
the  recognition  must  be  general  and  noto- 
rious? 

[757]  The  supreme  court  of  Iowa,  whose 
statute  is  identical  with  ours,,  has  ruled  that 
"general"  means  '^extensive,  though  not  uni- 
versal;" and  "notorious"  is  synonymous  with 
"open."  (Van  Horn  v.  Van  Horn,  107  la. 
247,  77  N.  W.  846,  45  L.R.A.  93.)  As  de- 
fined by  Webster  "general"  means  "common 
to  many,  or  the  greatest  number,  widely 
spread;  prevalent:  extensive  though  not  uni- 
versal," and  "notorious,"  "generally  known 
and  talked  of  by  the  public;  universally  be- 
lieved to  be  true;  manifest  to  the  world." 
In  Watson  v.  Richardson,  110  la.  673,  80 
N.  W.  407,  it  was  said: 

"Both  of  these  words  are  used  in  the 
statute  with  the  design  of  emphasizing 
the  thought  that  the  understanding  of  the 
father's  recognition  should  be  as  extensive 
as  the  immediate  communitv  of  his  residence, 
and  within  the  common  knowledge  -of  the 
public."     (p.  091.) 

In  other  instances  the  approved  definitions 
were:  "Extensive,  common  to  many,  or  the 
majority,  but  not  universal."  "Not  con- 
cealed, open,  generally  or  commonly  known 
or  spoken  of."  (McCorkendale  v.  McCorken- 
dale,  111  la.  314,  316,  82  N.  W.  754:  Mc- 
Neill V.  McNeill,  166  la.  680,  703,  148  N.  W. 
643.)  The  recognition  required  is  not  that 
of  heirship  but  sonship.  (Alston  v.  Alston, 
114  la.  29,  86  N.  W.  55.)  It  need  not  be 
in  a  state  which  permits  bastards  to  inherit. 
(Van  Horn  v.  Van  Horn,  supra.) 

In  a  recent  decision  it  was  held  that  it  is 
not  necessary  that  it  (the  recognition) 
should  have  been  universal  or  made  known 
to  all  or  a  majority  of  the  community,  but 
it  was  sufficient  where  the  proof  showed  that 
iMe  father  frankly  admitted  the  relationship 
when  there  was  occasion  for  him  to  speak, 
and  made  no  attempt  to  conceal  the  same, 
though  it  also  appeared  that  there  were  many 
of  his  friends,  relatives  and  acquaintances 
who  had  no  knowledge  thereof.  (Tout  v. 
Woodin,  157  la.  518,  137  N.  W.  1001.)  In 
that  case  there  was  testimony  that  the  puta- 
tive father  visited  the  mother  while  still  in 
bed,  held  that  child  in  his  arms,  and  brought 
or  sent  supplies  for  its  use.  It  was  said  that 
liis  statements  were  not  made  in  confidence, 
but  openly  and  without  apparent  reserve,  and 
on  so  many  dtfTerent  occasions  that  the  rec^ 
ognition  must  be  held  general  and  notorious, 
although  a  number  of  acquaintances  more  or 
less  intimate  with  him  testified  that  they  had 


never  heard  him  admit  the  paternity  of  the 
child.  But  there  were  [758]  B<Nne  twenty 
distinct  acts  and  statements  of  recognition. 
The  rule  therein  announced  was  quoted  with 
approval  in  Hays  v.  Claypool,  164  la.  297, 
300,  145  N.  W.  874,  but  it  was  held  in  the 
latter  case  that  it  was  necessary  to  show  that 
the  father  acknowledged  his  parentage  of/enlj 
in  his  intercourse  with  his  neighbors,  asso- 
ciates and  friends,  whenever  reference  to  the 
subject  was  made,  without  attempting  to 
conceal  it,  and  that  the  father,  having  lived 
fifty-seven  years  after  the  plaintiff's  birth, 
no  visit,  communication  or  token  of  remem- 
brance having  passed  between  them,  and  as 
only  four  persons  could  be  produced  to 
whom  declarations  of  parentage  were  ever 
made,  the  right  to  inherit  was  not  estab- 
lished. 

Counsel  for  the  plaintiff  call  attention  to 
a  number  of  Iowa  cases  holding  the  proof 
sufficient,  and  we  have  estamined  them  all. 
These  are  Van  Horn  v.  Van  Horn,  Alston  ▼. 
Alston,  Tout  V.  Woodin,  already  referred  to^ 
and  Morgan  v.  Strand,  133  la.  299,  110  N. 
W.  596,  and  Robertson  v.  Campbell,  li68  la 
47,  147  N.  W.  301.  In  each  of  these  oases 
save  one  the  evidence  of  recognition  was 
stronger  than  that  found  in  the  record  be- 
fore us.  The  exception  is  the  Morgan  case, 
and  there  the  evidence  showed  statements  to 
several  persons,  and  once  or  twice  publicly^ 
in  the  presence  of  thrashing  crews,  a  settle- 
ment with  the  mother  in  a  bastardly  pro- 
ceeding by  the  payment  to  her  of  a  hundred 
dollars,  and  other  facts  which  led  the  court 
to  observe  that  there  was  little  douht  of  a 
general  and  notorious  recognitioa  that  he 
had  a  child  "back  in  Illinois,"  and  that  his 
acknowledgment  of  having  such  a  child  was 
generally  understood  in  the  neighborhood. 
In  each  of  the  other  cases  thus  invoked  there 
was  testimony  showing  some  persotial  recog- 
nition of  the  child  by  the  father  in  addition 
to  statements  of  acknowledgment  of  others. 

Markey  v.  Markey,  108  la.  373,  79  N.  W. 
258,  is  to  the  effect  that  it  is  not  sufficient 
to  show  that  plaintiff  Was  reared  at  the  home 
of  the  deceased  in  Ireland,  when  not  else- 
where at  work,  until  he  reached  the  age  of 
nineteen  or  twenty,  when  he  came  to  this 
country  at  the  expense  of  the  deceased,  and 
went  to  his  house  in  Illinois,  where  he  re- 
mained for  two  years;  that  the  deceased  fur- 
nished him  with  clothing  and  spending 
money,  collected  his  wages,  and  introduced 
him  as  his  son  to  some  fifteen  persons,  five 
of  whom  testified  to  such  fact.  It  was  re- 
marked [759]  that  there  was  no  evidence  of 
any  recognition  whUe  the  parties  resided  in 
Ireland,  nor  after  they  separated  in  Illinois, 
nor  of  any  communication  between  them.  In 
Watson  V.  Richardson,  110  la.  673,  80  N.  W. 
407,  evidence  showing  that  a  putative  fath^^ 
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recognized  an  iUegitiincite  child  as  his  own 
in  the  house  of  ite  foster  parents  during  the 
first  year  of  its  life,  and  occasionally  there- 
after after  removal  to  another  state,  was 
held  insufficient,  two  of  the  justices  dissent- 
ing. The  McCorkendale  case.  111  la.  314, 
82  N.  W.  754,  is  quite  similar  to  the  one 
under  consideration  as  to  the  recognition  in 
the  state  where  the  child  was  born,  but  the 
right  to  inherit  was  denied. 

In  Jones'  Estate,  166  Cal.  108,  135  Pac. 
288,  the  statute  providing  for  reception  of 
an  illegitimate  into  the  father's  family  "and 
otherwise  treating  it  as  if  it  were  a  legiti- 
mate ohild-'  (p.  116),  the  quoted  requirement 
was  held  to  be  met  by  evidence  showing  that 
the  father  often  visited  the  child,  contrib- 
uted continuously  to  its  support,  had  a  pa- 
ternal affection  for  it  aad  acted  towards  it 
a«  a  father  would  act  towards  a  legitimate 
child.  In  aa  earlier  case  (In  re  Jessup,  81 
Cal.  408,  21  Pac  976,  22  Pae.  742,  1028,  6 
I4.R.A.  504)  it  was  held  that  "public  ac- 
knowledgment" requires  that  the  father 
ahoitld  have  held  the  child  out  to  his  rela- 
tives, ir leads,,  acquaintances  and  the  world 
as  his  child.  The  majority  opinion  put  stress 
on  the  danger  ol-  fraudulent  claims  of  heir- 
ship, and  pointed  out  that  while  Jessup  pro- 
tected the  mother  by  providing  for  the  child 
for  a  few  years,  and  to  a  very  limited  num- 
ber of  persons  spoke  of  him  as  his  boy,  he 
kept  him  out  of  the  circle  of  his  own  asso- 
ciation, did  not  visit  hiin  after  he  was  two 
years  old,  and  when  visited  by  the  boy  later 
made  the  stays  brief,  making  him  only  one 
present,  a  five-dollar  watch. , 

"In  his  intercourse  with  his  own  family, 
he  denied  his  relationship  to  the  boy,  and 
with  those  most  intimately  connected  with 
him  in  his  business  relations,  and  who,  by 
reason  of  such  connection,  acquired  some 
knowledge  of  what  he  was  doing,  he  never 
admitted  or  communicated  that  he  was  doing 
anything  more  than  'putting  up'  for  the  boy." 
(p.  433.) 

Cyc.  thus  states  the  rule,  mainly  deduced 
apparently  from  the  Iowa  decisions: 

"While  one  may  by  his  acts  be  held  to 
have  sufficiently  recognized  a  child  to  legiti- 
mate it,  loose  acts  of  occasional  recognition, 
or  an  occasional  [760]  apparent  recognition 
during  the  first  years  of  the  child's  life  at 
the  home  of  its  foster  parents  have  been  held 
insufficient."     {6  Cyc.  638.) 

The  trifil  court  in  deciding  the  case  ob- 
served, among  other  things? 

"These  visits  were  of  short  duration,  a  few 
days  at  a  time.  William  Ellis  never  spoke 
or  wrote  directly  to  plaintiff  as  his  own  son. 
To  several  witnesses,  however,  he  openly  ac- 
knowledged his  parentage.  .  .  .  One  fact 
IP  noticeable,  that  out  of  the  great  number 
of  witnesses  herein,  old  friends,  acquaintances 
and  relatives  of  William  Ellis,  not  one  wit- 


ness testified  that  William  Ellis  ever  denied 
his  parentage  of  plaintiff.  .  .  .  The  com- 
munity generally  believed  him  to  be  the 
fatlier  and  this  sentiment  he  must  have 
known,  yet  he  said  no  word  to  clear  himself 
of  the  charge ;  when  for  the  sake  of  his  wife 
and  their  children  he  naturally  might  have 
done  so.  His  admissions  of  parentage  were 
not  many  but,  considering  the  opportunities 
of  the  witnesses  to  meet  William  Ellis  and 
the  delicacy  of  the  subject,  his  conduct  gen- 
erally, and  the  fact  that  he  really  was  the 
father  of  plaintiff,  it  must  be  held  that  he 
generally  and  notoriously  recognized  plaintiff 
as  his  own  son." 

The  plaintiff  invokes  the  rule  that  we  can- 
not int^fere  with  the  result  reached  by  the 
trial  court  upon  oonsideration  of  conflicting 
competent  evidence,  twelve  of  the  long  list 
of  witnesses  having  testified  orally,  and  calls 
attention  to  McLean  v.  McLean,  92  Kan.  326, 
140  Pac.  847,  where  it  was  held  that  recog- 
nition is  a  question  of  fact,  and  where  it 
was  said  in  the  opinion,  speaking  of  pater- 
nity and  recognition: 

"These  are  questions  of  fact  for  the  deter- 
mination of  the  jury  under  proper  instruct 
tions  as  to  what  constitutes  a  general  and 
notorious  recognition  of  the  relation  of  father 
and  son  on  the  part  of  the  father."     ( p.  329. ) 

Again : 

"It  is  only  for  us  to  determine  whether 
there  was  sufficient  evidence  to  sustain  their 
verdict  and  to  justify  the  approval  thereof 
by  the  court."     (p.  331.) 

It  has  also  been  ruled  that  when  there  is 
some  evidence  fairly  supporting  the  conclu- 
sion of  the  trial  court  the  result  will  not  be 
disturbed,  although  apparently  against  the 
weight  of  the  evidence.  (Cheney  v.  Hovey, 
66  Kan.  637,  44  Pac.  605.)  When,  however, 
the  question  is  presented  on  appeal  without 
oral  testimony,  and  practically  as  it  was  in 
the  court  below,  the  conclusion  of  the  trial 
court  doesp  not  relieve  us  of  exercising  our 
own  judgment.  (Mathewson  v.  Campbell,  91 
Kan.  625,  138  Pac.  637.)  It  has  also  been 
held  that  when  all  of  the  [761]  evidence  as 
to  the  controverted  points  is  in  writing  it 
may  be  examined  independently  of  the  prior 
adjiidication  of  the  trial  court.  (Bartels  v. 
School  Dist.  No.  118,  89  Kan.  233,  237,  331 
Pac.  679.) 

Upon  the  question  of  recognition,  and  espe- 
cially upon  the  affirmative  of  this  question, 
almost  the  entire  evidence  was  by  deposition, 
said  to  constitute  328  typewritten  pages. 
Under  these  circumstances  the  question  of 
general  and  notorious  recognition  becomes 
one  proper  to  be  reviewed  and  determined  by 
this  court. 

In  a  geographical  sense  there  was  neither 
general  nor  open  recognition  in  Indiana  or 
in  Kansas  during  the  entire  residence  in 
either  of  those  states,  with  the  exception  of 
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the  admission  to  one  intimate  friend  in  In- 
diana. While  the  acts  and  declarations  of 
the  decedent  upon  his  visits  to  the  old  neigh- 
borhood amounted  to  a  recognition,  such  rec- 
ognition appears  to  have  been  restricted  to  a 
meager  number  of  old  neighbors  and  asso- 
ciates and  not  to  have  been  by  any  means 
as  open  and  widespread  as  his  acquaintance 
in  the  vicinity.  Having,  a  few  months  after 
the  birth  of  the  plaintiff,  married  a  cousin 
of  his  mother,  and  having  resided  out  of  the 
state  for  a  generation  of  time,  yet  his  wife 
and  children  claimed  to  be  without  knowledge 
of  the  plaintiff's  paternity.  It  is  significant 
that  the  intimate  business  acquaintances  of 
the  decedent  in  Kansas  had  never  heard  of 
such  a  claim-,  and  that  William  Ellis  never 
at  any  time,  by  any  communication,  provi- 
sion or  present,  expressed  to  the  plaintiff  any 
flort  of  care,  solicitude  or  recognition. 

Laying  aside  all  definitions  and  taking  the 
words  "general"  and  "notorious"  in  their  nat- 
ural signification,  it  is  quite  plain  that  there 
was  no  such  recognition  in  Indiana  or  in 
Kansas,  and  that  while  the  reputation  of 
paternity  was  general  in  the  old  neighbor- 
hood in  Kentucky  its  recognition  was  not 
open  and  notorious  nor  sufficiently  general 
to  meet  statutory  requirements. 

The  right  of  such  unfortunate  persons  to 
inherit  at  all  is  a  matter  of  the  humaneness 
of  modem  legislation,  and  while,  when  the 
facts  justify,  the  right  is  to  be  upheld  re- 
gardless of  the  regrettable  consequences  to 
others  concerned,  still  when  a  man  at  the 
close  of  a  long  life  leaves  a  wife  and  children 
and  [762]  something  for  a  rainy  day,  such 
family  and  such  competency  are  not  to  be 
ahadowed  and  depleted  by  one  claiming  son- 
ship  and  heirship  unless  established  with 
that  satisfactory  clearness  intended  by  the 
legislature  as  evidenced  by  its  language 
chosen  to  prescribe  the  degree  of  proof  re- 
quired. 

Such  required  showing  was  not  made,  and 
the  judgment  is  reversed  with  directions  to 
enter  judgment  for  the  defendants. 

West,  J.  { dissenting  from  the  first  sylla- 
bus and  corresponding  portion  of  the  opin- 
ion).— To  my  mind  we  are  going  b^ond  our 
province  in  reviewing  the  volume  of  conflict- 
ing evidence  in  this,  a  fact  case  pure  and 
simple. 

Twelve  of  the  witnesses  gave  their  testi- 
mony orally.  One  of  these  was  the  plaintiff, 
whose  "strong  resemblance"  to  the  decedent 
was  remarked  by  the  trial  court.  Another 
was  the  widow  of  William  Ellis,  and  two 
others  were  his  sons. 

The  rule  that  the  testimony  should  be  re- 
viewed when  all  documentary  should  not  be 
enlarged. 

I  am  authorized  to  say  that  Mr.  Justice 
Marshall  eoneurs  in  this  dissent. 


NOTE. 

Biskt  of  niscltlmate  OkUd  to  lakavlt 
from  or  thronsli  Father. 

Introductory,  826. 

In  Absence  of  Statute,  826. 

By  Virtue  of  Statute: 

In  General,  826. 

Effect  of  Existence  of  Legitimate  Chil- 
dren, 828. 


Introduct&ry, 

In  discussing  the  right  of  an  illegitimate 
child  to  inherit  from  or  through  its  father 
the  term  "illegitimate"  is  construed  as  ex- 
cluding not  only  children  bom  in  wedlock 
but  also  those  legitimated  after  their  birth. 
by  the  marriage  of  their  parents,  by  judicisd 
proceedings  in  the  nature  of  adoption,  or  bj 
JBi  special  act  of  the  legislature. 

The  closely  related  question  of  the  law 
j^verning  right  of  an  illegitimate  child  to 
inherit  is  treated  in  the  note  to  Moore  ▼. 
Saxton,  reported  ante,  this  volume,  at  pe^e 
534. 

In  Absence  of  Siatuim, 

By  the  common  law  a  bastard  cannot  be 
the  heir  of  any  one,  for  being  nullius  filiua 
he  is  of  kin  to  nobody  and  has  no  ancestor 
from  whom  any  inheritable  blood  can  be 
derived.  Even  by  the  more  lenient  rules  of 
the  civil  law  the  only  right  of  inheritance 
is  from  the  mother.  See  3  R.  C.  L.  tit 
BasiardSj  p.  772.  An  illegitimate  child, 
therefore,  cannot  inherit  from  its  father  ex- 
cept by  virtue  of  an  enabling  statute.  See 
3  R.  C.  L.  tit.  Bastards,  p.  776.  Such  is 
still  the  law  in  England  (see  2  Halsb.  Laws 
Eng.  p.  438)  and  apparently  in  Texas.  Hay- 
worth  V.  Williams,  102  Tex.  308,  116  S.  W. 
43,  132  Am.  St.  Rep.  879;  Lee  v.  Bolden 
(Tex.)  85  S.  W.  1027.  In  the  case  first 
cited  the  court  said:  "The  common  law  gov- 
erns in  regard  to  the  relation  of  bastards  to 
their  fathers  and  does  not  recognize  any  right 
in  the  bastard  to  any  interest  in  the  father's 
estate." 

By  Virtue  of  Statute, 

Is  GBNEBilL. 

By  statute  in  most  jurisdictions,  an  ille- 
gitimate child  who  has  been  acknowledged 
or  recognised  by  its  father  may  become  his 
heir,  the  statutes  however  differing  consid- 
erably as  to  the  nature  and  form  of  the 
requisite  acknowledgment. 

California. — In  re  Sandford,  4  Cal.  12:  In 
re  Jessup,  81  Cal.  408,  21  Pac.  976,  22  Pac. 
742,  1028,  6  L.R.A.  594;  Blythe  v.  Ayres,  96 
Cal.  532,  31  Pac.  915,  19  L.R.A.  40":  In  re 
De  Laveaga,  142  Cal.  158,  75  Pac.  790;  In 
re  Gird,   157    Cal.   534,    108   Pac.   499,   137 
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Am.  St.  Rep.  131;  In  re  Jonee,  166  Cal.  lOa, 
135  Pac.  288;  In  re  Loyd,  170  Cal.  85,  148 
Pac.  522.  See  also  Pina  v.  Peck,  31  Cal. 
359;  Qarner  v.  Judd,  136  Cal.  394,  68  Pae. 
1026;  In  re  Heaton,  139  Cal.  237,  73  Pac. 
186. 

Imiiana. — Townaend  ▼.  Meneley,  37  Ind. 
App.  127,  74  N.  E.  274,  76  N.  E.  321 ;  Daggy 
V.  WelU,  38  Ind.  App.  27,  76  N.  E.  524. 

/ouw.— Van  Horn  v.  Van  Horn,  107  la. 
247,  77  N.  W.  846,  45  L.R.A.  93;  Markey  v. 
Markey,  108  la.  373,  79  N.  W.  258 ;  Watson 
V.  Richardson,  110  la.  673,  80  N.  W.  407; 
McCorkendale  v.  McCorkendale,  111  la.  314, 
82  N.  W.  754;  Duffy  v.  Duffy,  114  la.  581, 
87  N.  W.  500;  Britt  v.  Hall,  116  la.  564,  90 
N.  W.  340;  Brisbin  v.  Hintington,  128  la. 
166,  5  Ann.  Cas.  931,  103  N.  W.  144;  Morgan 
V.  Strand,  133  la.  299,  110  K  W.  596;  Mur- 
phy y.  Murphy,  146  la.  255,  125  N.  W.  191; 
Tout  V.  Woodin,  157  la.  518,  137  N.  W. 
1001;  Hays  v.  Claypool,  164  la.  297,  145  N. 
W.  874;  McNeill  v.  McNeill,  166  la.  680, 
148  N.  W.  643;  Robertson  v.  Campbell,  168 
la.  47,  147  N.  W.  301,  rehearing  denied  149 
N.  W.  885.  See  also  Hartinger  ▼.  Ferring, 
24  Fed.  15. 

Kan9as. — Brown  ▼.  Belmarde,  3  Kan.  41; 
McLean  v.  McLean,  92  Kan.  326,  140  Pae. 
847.    And  see  the  reported  case. 

Kentucky, — Haggard  v.  Maaon,  153  Ky. 
113,  154  S.  W.  907. 

Louiaiana.-^-Compion  r.  Prescott,  12  Rob. 
56;  Vance's  Succession,  110  La.  760,  34  So. 
767;  Segura's  Succession,  134  La.  84,  63  So. 
640;  Serres's  Succession,  136  La.  531,  67  So. 
356;  Remy  v.  Municipality,  No.  2,  11  La, 
Ann.  148.  See  also  LIula's  Succession,  41 
La.  Ann.  87,  6  So.  555;  Castagnie  v.  Boul^ 
iris,  43  La.  Ann.  943,  10  So.  1;  Marionneaux 
▼.  Dupuy,  48  La.  Ann.  496,  19  So.  466.  Com- 
pare Liautaud  v.  Baptiste,  3  Rob.  441. 

Jfoine.— *Hunt  v.  Hunt,  37  Me.  333.  See 
also  Messer  v.  Jones,  88  Me.  349,  34  Atl. 
177;  Lyon  v.  Lyon,  88  Me.  395,  34  Atl.  182. 

MaesaehuBette. — Houghton  v.  Dickinsoui 
196  Mass.  389,  82  N.  E.  481. 

Minnesota, — Pederson  v.  Christofferson,  97 
Minn.  491,  106  N.  W.  958 ;'  Williams  v.  Reid, 
130  Minn.  256,  153  N.  W.  324,  593. 

Nehraska.—lAnd  v.  Burke,  56  Neb.  785,  77 
K.  W.  444;  Thomas  v.  Thomas,  64  Neb.  581, 
90  N.  W.  630;  Moore  y.  Flack,  77  Neb.  52, 
108  N.  W.  143;  Van  Hove  v.  Van  Hove,  94 
Neb.  575,  143  N.  W.  815. 

Jfarth  Dakota.^Eddie  v.  Eddie,  8  N.  D. 
376,  79  N.  W.  856,  73  Am.  St.  Rep.  765. 

Oklahoma^ — Allison  v.  Bryan,  21  Okla.  557, 
17  Ann.  Cas.  468,  97  Pac.  468,  18  L.R.A. 
(N.S.)  931;  Holloway  v.  McCormick,  41 
Okla.  1,  136  Pac.  1111,  50  L.R.A.(N.S.)  536. 
See  also  Templeman  v.  Bruner,  42  Okla.  6, 
138  Pac.  152,  judgrment  affirmed  on  rehearing 
42  Okla.  11,  139  Pac.  993. 


South  Dakota.— Moen  v.  Moen,  16  S.  D. 
210,  92  N.  W.  13. 

Utah.—In  re  Garr,  31  Utah  57,  86  Pac. 
757.  Compare  Cope  v.  Cope,  137  U.  S.  682, 
US.  Ct.  222,  34  U.  S.  (L.  ed.)  832;  Chap- 
man V,  Wandley,  7  Utah  49,  24  Pac.  673  (un- 
der prior  statutes). 

Virginia. — Ash  v.  Way,  2  Grat.  203. 

Washington. — In  re  Gorkow,  20  Wash.  5C3, 
56  Pac.  385;  Rohrer  v.  Muller,  22  Wash. 
151,  60  Pac.  122,  50  L.R.A.  350.  See  also 
State  v.  Clifford,  81  Wash.  324,  Ann.  Cas. 
191 6D  329,  142  Pac.  472. 

Wieoonein, — Richmond  v.  Taylor,  151  Wis. 
633,  139  N.  W.  435. 

Thus  in  Blythe  v.  Ayres,  96  Cal.  532,  31 
Pac.  915,  19.  L.R.A.  40,  an  action  instituted 
by  the  plaintiff,  a  minor,  through  her  guard- 
ian, to  determine  the  heirship  and  titl^  to 
the  estate  of  Thoma«  H.  Blythe,  deceased,  it 
appeared  that  the  plaintiff  was  the  illegiti- 
mate is^ue  of  said  Blythe  and  one  Julia 
Perry.  To  constitute  herself  an  heir  the 
plaintiff  relied  on  a  section  of  the  civil  code 
which  declared  inter  alia,  that  ''every  ille- 
gitimate child. is  an  heir  of  the  person  who, 
in  writing,  signed  in  the  presence  of  a  com- 
petent witness,  acknowledges  himself  to  be 
the  father  of  such  child.'*  Blythe  declared 
the  plaintiff  to  be  his  child,  to  all  persons, 
on  all  occasions.  He  acknowledged  the  child 
to  its  inother  and  to  its  grandmother  before 
it  was-  born,  and  subsequently,  in  no  single 
instance)  waa  he  ever  heard  to  deny  its  fra- 
ternity. She  was  named  and  baptized  Flor- 
ence Blythe  at  his  request  and  was  so  known 
to  the  world.  The  court  held  that  such  ac- 
knowledgment by  him  made  her  his  heir. 

la  Daggy  V.  Wells,  38  Ind.  App.  27,  76 
N.  E.  524,  the  court  said  that  the  statute 
regulating  the  inheritance  of  illegitimate 
children  was  effective  and  vested  the  title  to 
real  estate  in  such  a  child  though  the  ac- 
knowledgment of  its  paternity  antedated  the 
enactment  of  the  statute.  See  to  the  same 
effect  Townsend  v.  Meneley,  37  Ind.  App. 
127,  74  N.  E.  274,  76  N.  E.  321. 

But  in  Hartinger  v. .  Ferring,  24  Fed.  16, 
it  appeared  that  by  a  section  of  the  Code  of 
Iowa  of  1851  the  common-law  rule  was 
changed  and  it  was  enacted  that  an  illegiti- 
mate child  should  "inherit  from  the  father, 
whenever  they  have  been  recognized  by  him 
as  his  children;  but  such  recognition  must 
have  been  general  and  notorious,  or  else  in 
writing."  By  the  Code  of  1873  it  was  pro- 
vided that  such  a  child  might  also  inherit 
"from  the  father  whenever  the  paternity  has 
been  proven  during  the  life  of  the  father." 
The  intervener  brought  an  action  against  the 
defendant  administrator  for  the  purpose  of 
establishing  her  right  to  the  estate  of  the 
intestate  as  his  next  of  kin  and  heir  at  law. 
She  asserted  that  she  was  his  illegitimate 
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daughter  and  had  been  generally  and  noto- 
riously recognized  by  him  aa  such  in  certain 
proceedings  of  a  court  in  the  kingdom  of 
Bavaria  wherein  the  matter  was  determined. 
The  question  presented  was  whether  the  ad- 
judication of  paternity  and  recognition  of 
relationship  performed  before  the  enactment 
of  the  codes  of  1851  and  1873  should  be  held 
8ufiicient  to  confer  the  rights  of  inheritance. 
Sustaining  a  demurrer  to  the  petition  of  the 
intervener  the  court  said:  "After  the  adop- 
tion of  the  Code  of  1851,  the  acts  of  recog- 
nition contemplated  in  the  statute  had  at- 
tached thereto  certain  legal  consequences, 
and  the  presumption  legally  arises  that  the 
father  recognizing  his  illegitimate  children 
in  the  modes  pointed  out  by  the  statute  in- 
tends, by  such  recognition,  to  confer  upon 
them  the  right  of  inheritance.  If,  however, 
it  be  held  that  the  statute  is  intended  to 
give  force  to  acts  of  recognition  performed 
before  the  adoption  of  the  code,  then  we 
give  an  effect  to  an  act  which  it  did  not 
legally  have  when  performed.  The  statute 
would  thus  be  given  a  retroactive  effect,  and 
an  act  which,  when  done,  had  no  legal'  sig- 
nificance, and  was  not  intended  nor  under- 
stood by  the  parties  to  it  to  affect  any  right 
of  inheritance,  would  be  held  to  confer  such 
a  right.  Whatever  may  be  said  of  the  power 
of  the  legislature  to  thus  attach  to  an  act 
done  a  legal  significance  which  it  did  not 
possess  when  done,  it  is  clear  that  it  will 
not  be  presumed  that  it  was  the  intent  of 
the  legislature  to  make  the  statute  retroac- 
tive in  this  particular,  unless  such  intent  is 
clearly  established  by  the  language  of  the 
statute.  The  ordinary  presumption  is  that 
statutes  are  intended  to  be  prospective  alone 
in  their  operation.  There  is  nothing  found 
in  the  section  of  the  code  in  question,  nor 
in  the  context,  which  indicates  any  purpose 
to  make  the  statute  retroactive.  The  better 
rule  would  seem  to  be,  therefore,  to  hold 
that,  to  enable  an  illegitimate  child  to  in- 
herit under  this  section  of  the  code,  it  must 
appear  tliat  the  recognition  or  proof  of  pater- 
nity relied  upon,  occurred  after  the  passage 
of  the  act  by  the  legislature." 

In  Hicks  v.  Smith,  94  Qa.  809,  22  S.  E: 
153,  it  was  held  that  a  bastard  who  had  been 
legitimatized  in  accord  with  the  provisions 
of  the  code  was  not  rendered  legitimate  to 
the  full  significance  of  that  term  but  only 
So  far  as  to  enable  him  to  inherit  from  his 
father.  The  court  said:  "While  the  tend- 
ency of  the  courts  has  been  recently  toward 
the  adoption  of  rather  more  liberal  rules  for 
the  interpretation  of  statutes  of  legitimation, 
than  those  which  formerly  prevailed,  we  con- 
clude that  the  wisest  and  most  conservative 
construction  to  place  upon  this  statute  is 
that  which  gives  full  scope  and  expression 


to  all  powers  of  a  reputed  father  over  his 
own  estate,  and  at  the  same  time  protects 
others  who  may  be  interested  with  him  as 
heirs  of  a  common  ancestor,  against  the  pos- 
sibility of  having  coheirs  created  out  of  the 
order  of  nature.  We  therefore  hold  that  in 
proceeding  under  section  1787  of  the  code» 
the  judgment  therein  authorized  does  not 
have  the  effect  to  render  l^itimate  a  bastard 
child  according  to  the  full  significance  of 
that  term,  but  only  the  effect  to  render  him 
so  far  legitimate  as  will  enable  him  to  in> 
her  it  from  his  father."  See  to  the  same 
effect  Hunt  v.  Hunt,  37  Me.  333;  Eddie  v. 
Eddie,  8  N.  I>.  376,  79  N.  W.  866,  73  Am. 
St.  Rep.  765.  See  also  Safford  v.  Houghton, 
48  Vt.  236. 

In  Dupre  v.  Caruthers,  6  La.  Ann.  156» 
the  court  said  that  the  code  expressly  re- 
quired that  the  illegitimate  child  ahould  be 
recognized  by  the  parent  and  that  a  judicial 
recognition  was  not  a  legal  equivalent  to  the 
voluntary  acknowledgment  of  the  parent. 

In  Hohrer  v.  Muller,  22  Wash.  151,  60 
Pac.  122,  50  L.R.A.  350,  under  a  provision 
of  the  code  that  every  ill^itimate  diild 
should  be  considered  as  an  heir  to  the  person 
who  should,  in  writing,  signed  in  the  presence 
of  competent  witnesses,  have  acknowledged 
himself  to  be  the  father  of  such  child,  it  waa 
contended  that  the  acknowledgment  in  writ- 
ing must  be  made  for  the  purpose  on  the 
part  of  the  parent  of  admitting  the  illegiti- 
mate child  to  heirship,  and  that  a  collateral 
acknowledgment  in  writing  of  this  kind  did 
not  comply  with  the  requirements  of  the 
statute.  The  court  said:  "We  do  not  think 
such  a  construction  can  be  placed  upon  the 
statute.  The  object  of  the  legislature  un- 
doubtedly was  the  protection  of  the  illegiti- 
mate child,  to  enable  it  to  inherit  its  father *s 
estate  whenever  there  was  proof  of  its  pater- 
nity, and,  to  make  certain  that  which  would 
be  difiScult  to  determine  by  any  other  testi- 
mony, the  law  prescribes  this  character  of 
proof;  and  we  cannot  think  that  the  desire 
of  the  father,  in  making  such  a  statement, 
that  this  child  should  inherit  his  estate,  is 
the  controlling  idea  of  the  statute.  It  might 
be  that  the  father  would  desire  to  recognize 
his  child  for  many  other  reasons,  and,  if  such 
recognition  were  made  for  any  reason,  it 
ought  to  be  sufficient  to  enable  the  child  to 
heir  the  estate,  and  to  place  it,  so  far  as  the 
estate  is  concerned,  on  an  equality  in  law 
with  the  legitimate  children." 

Eptect  or  Existence  op  LoamuATB 
Children. 

An  illegitimate  child  who  has  been  ac- 
knowledged or  recognized  by  its  father  in 
accordance    with   the   statute  may   in  most 
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jurisdictionB  inherit  equally  with  any  legiti- 
mate children.  Hall  t.  Gabbert,  213  111.  208, 
72  N.  £.  806;  Miller  ▼.  Pennington,  218  111. 
220,  76  N.  E.  919,  1  L.R.A.(N.S.)  773;  Crane 
y.  Crane,  31  la.  296;  Blair  ▼.  Howell,  68  la. 
619,  28  N.  W.  199;  Brown  v.  Iowa  Legion  of 
Honor,  107  la.  439,  79  N.  W.  73;  Alston 
T.  Alston,  114  la.  29,  86  N.  W.  55;  Luce  v. 
Tompkins  (la.)  158  N.  W.  536;  Caldwell 
V.  Miller,  44  Kan.  12,  23  Pac.  946;  Jack- 
son V.  Moore,  8  Dana  (Ky.)  170;  Brewer  v. 
Hamor,  83  Me.  251,  22  Atl.  161;  Morton  v. 
Morton,  62  Neb.  420,  87  N.  W.  182;  Rice 
V.  Efford,  3  Hen.  A  M.  (Va.)  22.).  Thus  in 
Brewer  v.  Hamor,  supra,  the  eourt  said: 
''By  the  statute  the  illegitimate,  after  certain 
conditions  hare  been  fulfilled  by  the  father 
as  we  have  herein  mentioned,  is  made  to 
inherit  from  his  kindred,  and  they  from  him, 
AS  if  legitimate."  And  in  Caldwell  v.  Miller, 
44  Kaa.  12,  23  Pac.  946,  in  a  brief  review 
of  the  facts  the  court  said:  '^Under  this 
statute,  as  the  children  of  Miriam  Lee  were 
generally  and  notoriously  recognized  by  Rob- 
ert Titus  as  his  own,  they  inherited  from 
their  father  with  Alden  W.  Titus,  the  legiti- 
mate child."  Likewise  in  Hall  v.  Gabbert, 
213  111.  208,  72  N.  E.  806,  it  was  held  that 
by  statute  a  man's  property  descended  to  his 
children  and  that  if  he  had  illegitimate  as 
well  as  legitimate  children,  by  the  doing  of 
certain  acta  of  acknowledgment  the  illegiti- 
mate child  became  legitimate  and  there  was 
no  distinction  between  them  as  to  the  right 
of  descent  or  inheritance.  The  court  said: 
''As  we  View  the  law,  it  is  immaterial  what 
the  laws  of  Indiana  or  Ohio,  or  any  other 
country,  are  or  were.  We  look  to  our  own 
law,  and  read  it  as  it  is  written;  then  to  the 
facts,  and,  if  the  facts  bring  the  claimant 
within  our  law,  then  he  is  entitled  to  its 
benefits,  whatever  may  be  his  status  else- 
where. We  do  not  find  in  our  law  the  re- 
quirements that  the  father  shall  acknowledge 
the  child  during  the  lifetime  of  the  mother, 
nor  do  we  find  that,  in  order  to  make  an  ac- 
knowledgment such  as  will  legitimate  the 
child,  the  law  of  the  domicil  of  the  father  at 
the  time  of  the  birth  of  the  child  must  have 
reeognized  such  form  of  legitimation."  In 
Alston  V.  Alston,  114  la.  29,  86  N.  W.  55, 
it  was  held  that  an  illegitimate  child  could 
institute  an  action  of  partition  against  the 
legitimate  children  of  its  father  on  proving 
his  relationship  and  acknowledgment. 

In  two  jurisdietions  an  illegitimate  child 
acknowledged  or  recognized  by  its  father  in 
accord  with  the  statute  may  inherit  only 
when  it  is  his  sole  heir.  Borroughs  v.  Adams, 
78  Ind.  160;  Cox  v.  Rash,  82  Ind.  519;  Town- 
send  V.  Meneley,  37  Ind.  App.  127,  74  K.  £. 
274,  76  N.  E.  321;  Morin  v.  Holliday,  39 
Ind.  App.  201,  77  N.  E.  861;  Stewart  v. 
Wells,  47  Ind.  App.  228,  94  N.  E.  235 ;  Jones 


V.  Hunter,  2  La.  Ann.  254.  See  also  Gaines  v. 
Hennen,  24  How.  553,  16  U.  S.  (L.  ed.)  770 
(decided  under  Louisiana  statutes)  ;  Haddon 
V.  Crawford,  49  Ind.  App.  551,  97  N.  E.  811; 
Cooley  V.  Powers  (Ind.)  113  N.  E.  882. 
Compare  Harvey  v.  Ball,  32  Ind.  98.  Thus 
in  Cox  V.  Rash,  supra,  the  court  said  that 
by  statute  an  illegitimate  child  was  enabled 
to  inherit  where  the  father  died  intestate 
without  heirs  resident  in  the  United  States. 
And  in  Jones  v.  Hunter,  2  La.  Ann.  254,  it 
was  held  that  an  illegitimate  child  was  enti- 
tled to  his  inheritance  in  default  of  anv 
legitimate  relations  or  surviving  wife.  So  in 
Morin  v.  Holliday,  39  Ind.  App.  201,  77  N. 
£.  861,  it  was  held  that  children  of  an  ille- 
gitimate child,  grandchildren  of  the  father 
of  suoh  child,  were  entitled  to  inherit  the 
share  of  the  estate  that  would  have  descended 
to  their  father  if  he  had  been  recognized  by 
their  grandfather  and  there  were  no  legiti- 
mate children  or  descendants.  Likewise  in 
Gaines  v.  Hennen,  24  How.  553;.  16  U.  S. 
(L.  ^.)  770  (decided  under  Louisiana  stat- 
utes ) ,  the  court  said  that  had  it  been  proven 
that  the  complainant  was  the  offspring  of  an 
illicit  intercourse,  which  had  not  beeii  done, 
she  would  be  in  the  condition,  from  her 
father's  testamentary  declaration  of  her  le- 
gitimacy, to  take  as  his  universal  legatee. 
The  court  said :  "If  one  be  a  bastard  .  .  . 
in  the  case  of  their  father's  succession  or 
estate,  they  may  be  called  to  the  inheritance 
of  it  when  .he  has  acknowledged  them,  and 
has  left  no  descendants,  no  ascendant,  no  col- 
lateral relations  nor  surviving  wife,  and  to 
the  exclusion  only  of  the  state." 
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Mandamva  —  Persona  Entitled  to  Ap- 
ply for  Writ  —  Enaotn^ent  of  8tat- 
nte. 

One  having  a  special  interest  in  the  pub- 
lication of  a  legislative  act  may  institute 
mandamus  against  the  secretary  of  state  to 
compel  its  publication  among  the  acts  of  the 
legiHlature. 

Statntes  —  Enaetniont  —  Action  of  Ex- 
ooatiTO  —  Parol  Evidonee. 

Under  Const,  art.  6,  §  15,  providing  that 
every  bill  which  shall  have  passed  the  general 
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assembly  shall  be  presented  to  the  governor, 
and  that  if  he  approve  it  he  shall  sign  it, 
but  that  if  he  shall  not  approve  it  he  shall 
return  it  with  his  objections  to  the  house  in 
which  it  originated,  which  shall  enter  the 
objections  at  large  in  their  journal,  and  pro- 
ceed to  reconsider  it,  in  mandamus  proceed- 
ings by  an  association,  alleging  that  it  was 
specially  interested,  to  compel  the  secretary 
of  state  to  publish  among  the  acts  of  the 
legislature  a  statute  which  the  association 
claimed  the  governor  had  approved,  parol 
evidence  extrinsic  to  the  legislative  records, 
which  showed  that  the  bill  was  vetoed  and 
not  approved,  is  inadmissible  to  determine 
whether  the  governor  first  approved  the  bill 
before  subsequently  vetoing  it. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Palaski  county  t 
FuLK,  Judge. 

Action  by  Arkansas  State  Pair  Associa- 
tion, plaintiff,  against  Earle  W.  Hodges,  de- 
fendant. Judgment  for  defendant.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Affirmsd. 

W.  H,  Mwrtin  and  James  P.  Clarke  for  ap- 
pellant. 

IV.  L.  Moose  and  Mehaffy,  Reid  d  Mehaffy 
for  appellee. 

[132]  S^riTH,  J.— The  appellant  filed  its 
petition  for  mandamus  in  the  Pulaski  Cir- 
cuit Court  whereby  it  sought  to  compel  ap- 
pellee, the  Secretary  of  »State,  to  publish 
among  the  acts  of  the  Legislature  of  the 
State  of  Arkansas,  House  Bill  No.  258,  com- 
monly known  as  the  State  Fair  Bill,  alleging 
that  said  act  had  been  duly  passed  by  the 
General  Assembly  at  its  biennial  session  in 
1915  and  had  been  approved  by  the  Governor 
of  Arkansas.  Appellant  alleged  a  special 
interest  in  the  bill.  The  petition  alleged  that 
appellee  had  refused  to  publish  said  act  after 
demand  upon  him,  giving  as  his  reason  that 
the  Governor  of  Arkan^s  had  withheld  his 
approval  from  said  act  and  had  vetoed  it 
within  the  constitutional  limit  of  time. 

The  petition  further  alleged  that  an  en- 
rolled copy  of  said  act,  endorsed  by  the  pre- 
siding officers  of  the  House  and  Senate,  was 
presented  to  the  Governor  on  Tuesday,  March 
2,  1915,  at  4:30  o'clock  P.  M.  That  on  Mon- 
day, March  8,  in  the  forenoon,  the  Governor 
prepared  a  veto  message,  setting  out  his  rea- 
sons for  withholding  his  approval  of  said 
act,  but  afterward,  and  before  communicating 
said  message  to  the  House  in  which  said  bill 
originated,  and  at  4  o'clock  of  said  day,  the 
Governor  reconsidered  his  determination  to 
veto  said  bill  and  affixed  his  signature  there- 
to with  the  intent  and  for  the  purpose  of 
approving  the  same  in  the  manner  provided 
by  the  Constitution,  in  order  to  make  said 


bill  effective  as  a  law.  That  after  so  signing 
and  approving  the  bill,  a  discussion  ensued 
in  the  Governor's  oflice  with  reference  to  the 
propriety  of  the  action  he  had  just  taken, 
as  a  result  of  which  he  attempted  to  recon- 
sider his  action  in  approving  the  bill,  which 
he  manifested  by  writing  in  front  of  the 
word  "approved"  the  prefix  "dis,"  thus  in- 
dicating [133]  his  purpose  to  cancel  and  annul 
his  previous  action  in  approving  and  signing 
said  bill.  That  thereupon  a  number  of  per- 
sons interested  in  the  enactment  of  the  law 
intervened  with  the  Governor  and  importuned 
him  to  revoke  his  action  in  thus  cancelling 
his  approval  and  signing  of  the  bill  afore- 
said. That  thereupon  the  Governor  still  be- 
ing in  possession  of  the  enrolled  act,  struck 
out  the  syllable  ^^dis,"  which  he  had  previous- 
ly added  thereto,  thus  leaving  the  signature 
previously  attached  to  the  bill  in  the  form 
of  an  unconditional  approval  of  the  act.  That 
the  Governor  thereupon  delivered  the  bill  to 
his  private  secretary  with  directions  to  lodge 
same  in  the  ofiSce  of  the  Secretary  of  State 
and  to  notify  by  usual  message  the  House 
of  Representatives  of  his  action  in  thus  ap- 
proving the  bill.  That  for  some  minutes  af- 
ter the  Crovernor  had  thus  finally  approved 
the  act  and  given  directions  for  its  transmis- 
sion to  the  office  of  the  Secretary  of  State 
and  notification  to  the  House,  the  persons 
then  assembled  in  the  Governor's  office  ex- 
changed mutual  congratulations  between 
themselves  and  the  Governor  and  entered  up- 
on a  discussion  of  the  personnel  of  the  com- 
mission provided  for  in  said  act,  after  which 
they  dispersed.  That  immediately  thereafter 
the  Governor  dispatched  a  messenger  to  his 
secretary,  requesting  that  the  bill  be  returned 
to  him  without  being  delivered  to  the  Secre- 
tary of  State,  and  also  directed  his  secretary 
to  withhold  notice  of  his  approval  thereof 
from  the  House  of  Representatives.  That  the 
enrolled  and  approved  bill  was  accordingly 
redelivered  to  the  Governor,  who  took  the 
same  in  his  personal  possession;  that  on  the 
night  of  said  Monday,  March  8,  1916,  at  9 
o'clock  the  Governor  returned  said  bill  to 
the  House  of  Representatives  then  in  session, 
together  with  a  statement  of  his  objeetionB 
thereto;  that  he  had  in  the  meantime  rein- 
serted the  syllable  ''dis"  before  the  word  "ap- 
proved" on  the  enrolled  bill  and  had  like- 
wise inserted  by  way  of  a  caret  the  worda 
"and  vetoed"  after  the  word  '^approved;" 
that  upon  receipt  of  this  message  by  the 
House  and  the  return  of  the  enrolled  bill 
with  the  several  endorsements  indicated,  a 
[134]  point  of  order  was  raised  and  sustained 
to  the  effect  that  the  bill  had  become  a  law 
by  reason  of  the  failure  of  the  Governor  to 
return  same  at  an  earlier  date,  and  there- 
after no  further  action  was  taken  by  the 
House  in  connection  with  said  bill,  but  the 
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Mutae  was  accordingly  deliyered  by  the  clerk 
of  said  House  to  the  Secretary  of  State,  who 
now  has  the  same  in  his  personal  custody 
and  possession. 

That  upon  the  affixing  of  his  signature  to 
the  enrolled  bill  for  the  purpose  and  with 
the  intent  of  approving  the  same,  he  (the 
Grovemor)  exhausted  hie  power  to  deal  fur- 
ther with  the  same,  as  the  act  had  then  be- 
come a  valid  and  enforcible  statute  of  the 
State  of  Arkansas,  and  the  return  of  said 
bill  to  the  House  of  Representatives,  together 
with  his  pretended  veto  message  at  the  hour, 
aforesaid,  were  wholly  ineffective  and  void 
and  the  refusal  of  the  defendant  to  include 
said  statute  in  the  acts  of  the  General  As- 
aembly  is  not  justified  by  said  pretended  veto. 

There  was  a  prayer  for  a  writ  of  mandamus 
requiring  the  Secretary  of  State  to  publish 
the  said  act  among  the  published  acts  of  the 
session  of  the  Greneral  Assembly  of  1915. 

Appellee  answered  the  complaint  on  the 
8th  day  of  April,  1915,  admitting  his  duty 
to  publish  and  certify  the  laws  passed  by  the 
General  Assembly;  admitting  that  the  Gen- 
eral Assembly  at  its  biennial  meeting  passed 
House  Bill  No.  258,  as  set  out  in  the  com- 
plaint; that  he  refused  and  now  refuses  to 
certify  to  the  correctness  thereof  for  the  pur- 
pose of  having  same  published,  and  that  said 
refusal  was  made  for  the  reason  that  the  bill 
had  never  been  approved  by  the  Grovernor  but 
had  been  vetoed  by  him. 

Appellee  in  his  answer  denied  the  state- 
ment of  fact  with  reference  to  the  circum- 
etances  attending  the  disapproval  and  veto 
of  said  bill,  but  admitted  the  receipt  by  the 
Governor  on  ^faroh  2  at  4:20  p.  m.  of  the 
enrolled  copy  of  said-  bill,  and  alleged  tliat 
on  Saturday,  March  6,  1015,  the  Governor, 
having  decided  to  disapprove  and  [135]  veto 
said  bill,  prepared  and  executed  a  message 
addressed  to  the  House  of  Representatives, 
giving  his  reasons  for  withholding  his  ap- 
proval, and  that  later,  on  March  8,  this  mes- 
Rage  was  duly  transmitted  to  the  House  of 
Represeditatives,  then  in  session,  together 
with  said  bill.  The  answer  denies  that  at 
4  o'clock  on  Monday,  March  9,  he  reconsid- 
ered his  determination  to  veto  said  bill  and 
alleged  that  at  no  time  did  he  signify  his 
intention  to  reconsider  or  retract  his  veto. 
That  about  4  o'clock  in  the  afternoon  of 
March  8,  the  enrolled  bill,  then  being  in  the 
possession  of  the  Crovernor,  he,  with  his  own 
hand,  wrote  immediately  above  the  line  as 
entered  on  said  bill,  left  by  the  enrolling 
clerk  for  the  signature  of  the  Governor  the 
syllable  "dis"  which  immediately  preceded  the 
word  "approved;"  said  word  "approved"  hav- 
ing been  placed  on  said  bill  by  the  enrolling 
clerk  of  said  House^  and  immediately  follow- 
ing said  word  "approved"  the  Governor  wrote 
the  following:  "And  vetoed  March  8,  1915, 
at  4  o*cIck  p.  M,,"  leaving  the  endorsement. 


"disapproved  and  vetoed  March  8,  1915,  at  4 
o'clock  p.  M.''  That  after  tliis  endorsement 
was  made  by  the  Governor  he  signed  his  name 
on  the  line  left  by  the  clerk  for  that  purpose, 
under  which  were  the  words,  "Governor  of 
the  State  of  Arkansas,"  written  by  the  en- 
rolling clerk.  That  in  so  signing  said  bill 
he  intended  thereby  to  disapprove  and  veto 
the  same,  and  at  no  time  afterward  did  he 
reconsider  or  retract  his  act  in  vetoing  said 
measure. 

That  after  4  o'clock  P.  M.  on  said  day  the 
Governor  ran  his  pen  through  the  syllable 
"dis"  and  the  word  "and"  in  the  endorsement 
so  that  said  endorsement  then  appeared  "ap- 
proved, vetoed,  March  8,  1915,  at  4  o'clock 
p.  M."  Til  at  at  few  minutes  later  the  Gover- 
nor restored  the  syllable  "dis"  and  the  word 
"and"  to  said  endorsement,  so  that  it  finally 
appeared  "disapproved  and  vetoed  March  8, 
1915,  at  4  o'clock  p.  m:.,"  in  which  form  said 
endorsement  now  appears.  That  upon  these 
facts  said  House  bill  was  vetoed. 

[136]  llie  answer  then  alleges  that  the 
bill  was  unconstitutional  in  any  event,  but 
that  allegation  has  been  abandoned  and  is 
not  now  discussed  by  .either  party  to  this 
litigation. 

The  court  below  made  among  others  the 
following  findings  of  fact: 

"4.  That  shortly  after  said  hour  of  4 
o'clock  p.  M.  on  said  8th  day  of  March,  1915, 
certain  friends  of  the  Governor,  having  im- 
portuned him  to  sign  the  same  for  the  pur- 
pose of  approval,  he  erased  from  said  en- 
rolled bill  the  prefix  ^dis'  before  the  word 
'approved'  and  the  word  'and'  before  the  word 
'vetoed,'  leaving  liis  signature  endorsed  on 
said  bill  as  tlie  same  had  been  previously 
thereto  attached  by  liim;  that  after  having 
stricken  from  the  bill  the  endorsement  previ- 
ously made  on  said  enrolled  bill  the  words 
aforesaid,  he  handed  the  same  to  Mr.  Stewart, 
his  private  secretary,  with  directions  to  him, 
the  said  secretary,  to  'report'  the  same;  that 
thereupon  the  secretary  took  into  his  posses- 
sion the  said  bill  and  left  the  Governor's 
office  for  the  purpose  of  reporting  the  same 
in  compliance  with  directions  given  to  him 
by  the  Governor;  that  at  the  time  the  Gov- 
ernor, delivered  said  enrolled  bill  with  his 
signature  written  below  the  words  'approved' 
'vetoed.'  to  his  said  secretary  and  told  him 
to  report  the  same,  he  intended  to  subse- 
quently recall  the  said  bill,  but  no  such  in- 
tention on  the  part  of  the  Governor  was 
made  known  to  the  said  secretary,  nor  any 
one  else  present  at  the  time  the  said  bill 
was  so  delivered  with  said  directions  to  re- 
port the  same. 

"5.  That  under  the  rules,  regulations  and 
practice  in  the  Governor's  office,  a  direction 
by  the  Governor  to  his  secretary  to  'report' 
a  bill  in  manner  and  form  as  herein  indicated, 
meant  that  the  said  secretary  should  notify 
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the  House  in  which  the  bill  originated  that 
the  Governor  had  approved  the  same,  and  a 
further  direction  to  the  said  private  secre- 
tary to  Lodge  the  enrolled  bill  with  the  Secre- 
tary of  State  as  one  of  the  completely  en- 
acted laws  of  the  State  of  Arkansas;  that 
it  was  the  purpose  of  said  private  secretary 
in  pursuance  of  the  directions  [187]  so  given 
to  him  by  the  Governor  to  so  report  said 
House  Bill  No.  258  to  the  House  of  Repre- 
sentatives as  having  been  signed,  and  to 
subsequently  lodge  the  bill  with  the  Secretary 
of  State  as  one  of  the  statutes  completely 
enacted  by  the  General  Assembly. 

''6.  That  within  a  few  minutes  after  the 
Governor  had  so  delivered  said  bill  to  his 
said  secretary  with  the  direction  to  'report' 
the  same,  and  while  the  said  secretary  was 
preparing  the  necessary  document  to  be  pre- 
sented to  the  House  of  Representatives,  the 
Governor  caused  a  direction  to  be  delivered 
to  the  said  secretary  to  return  the  said  bill 
to  him,  the  said  Governor,  and  thereby  re- 
voked the  previous  direction  given  to  said  sec- 
retary to  'report'  the  said  bill  as  a  completely 
enacted  statute.  In  accordance  with  this 
latter  direction  from  the  Governor,  the  said 
secretary  delivered  said  enrolled  bill,  with 
the  endorsements  thereon  as  the  same  existed 
at  the  time  the  bill  was  delivered  to  him  to 
the  Governor. 

"That  thereafter,  namely,  at  9:10  P.  M.  on 
said  Tuesday,  the  8th  day  of  March,  1915, 
the  Governor,  having  reinserted  before  the 
word  'approved'  as  the  same  appeared  on 
said  enrolled  bill  the  prefix  'dis'  and  the 
word  'and*  before  the  word  'vetoed,'  permit- 
ting his  signature  to  remain  thereon  as  the 
same  was  shown  at  the  time  the  said  bill 
was  delivered  to  the  said  private  secretary, 
aforesaid,  the  Governor  caused  the  said  bill 
to  be  returned  to  the  House  of  Representa- 
tives, together  with  a  statement  of  his  ob- 
jections to  the  enactment  thereof  as  a  law  of 
the  State  of  Arkansas;  that  the  said  bill  was 
not  thereafter  repassed  by  the  said  House 
of  Representatives  in  the  manner  provided  by 
the  Constitution  as  in  a  case  where  a  Gov- 
ernor shall  return  a  bill  without  his  ap- 
proval." 

Having  made  these  findings  of  fact  the 
court  declared  the  law  of  the  case  to  be  as 
follows : 

"That  the  said  House  Bill  No.  258  was  not 
signed  by  the  Governor  for  the  purpose  and 
with  the  intent  of  giving  his  approval  thereto 
as  a  valid  statute  of  the  State  of  Arkansas, 
and  the  defendant  does  not,  therefore,  [138] 
rest  under  any  duty  to  include  the  same  in 
the  statutes  to  be  copied  for  the  public  printer 
for  publication." 

The  petition  for  mandamus  was  dismissed, 
and  this  appeal  has  been  duly  prosecuted  from 
that  order. 


(1)  The  case  of  Hodges  v.  Keel,  108  Ark. 
184,  159  S.  W.  21,  is  authority  for  the  in- 
stitution of  a  suit  of  this  character.  A  ijoes- 
tion  had  there  arisen  as  to  whether  a  certain 
bill  which  provided  for  the  creation  of  a 
levee  district  had  been  approved  by  the  Gov- 
ernor, and  because  of  this  controversy  the 
Secretary  of  State  refused  to  cause  the  act 
to  be  published  as  required  by  statute.  The 
plaintiffs  in  that  suit  were  property  owners 
within  the  proposed  district,  and  instituted 
a  proceeding  to  compel  the  Secretary  of  State 
to  perform  his  duties  in  that  respect.  The 
circuit  court  awarded  a  writ  of  peremptory 
mandamus  as  prayed,  and  the  Secretary  of 
State  appealed  to  tiiis  court*  It  was  tiiere 
held  that  the  plaintiffs  had  the  right  to 
maintain  that  suit,  it  being  shown  that  they 
had  a  special  interest  in  the  publication  of 
the  act  in  question.  So  here  it  is  shown  that 
appellants  also  have  a  special  interest  in 
this  bill  which  entitles  them  to  maintain 
this  suit. 

(2)  At  the  trial  in  the  court  below  the 
Governor  of  the  State;  together  with  a  num- 
ber of  other  witnesses,  testified  in  regard  to 
the  circumstances  under  which  certain  eras- 
ures found  upon  the  bill  were  made.  There 
was  evidence  which  tended  to  support  the 
allegations  of  the  complaint;  but  we  do  not 
set  this  evidence  out  for  the  reason  that  in 
the  opinion  of  a  majority  of  the  court  such 
evidence  is  not  admissible. 

It  is  said  in  the  brief  thai  the  instant 
case  owes  its  presence  here  to  the  decision  of 
this  court  in  the  case  of  Powell  v.  Hays,  83 
Ark.  448,  13  Ann.  Gas.  2d0,  104  S.  w'  177, 
and  that  under  the  opinion  in  that  case  parol 
proof  is  admissible  in  the  determination  of 
the  question  whether  or  not  the  chief  execu- 
tive had  first  approved  a  bill  before  he  sub- 
sequently vetoed  it.  We  do  not  agree  with 
counsel  in  this  contention.  It  was  said  in 
this  case  of  Powell  v.  Hays,  that  the  parties 
had  joined  issue  as  to  the  law  governing  a 
state  of  facts  over  which  there  was  no  dis- 
pute, and  the  court  did  not  there  [139]  pass 
upon  the  competency  of  the  evidence  offered, 
and  in  the  opinion  on  rehearing  it  was  said 
that  the  decision  was  placed  on  the  record 
evidence  as  well  as  on  the  admitted  facts  in 
the  pleadings,  and  as  we  construe  the  opinion 
in  that  case  it  was  not  decided  that  parol 
evidence,  which  contradicts  the  rocord»  could 
be  considered  for  that  purpose. 

No  such  issue  was  presented  in  Powell  v. 
Hays.  The  oral  testimony  there  considered 
wlis  introduced  without  objection,  and  the 
whole  opir.ion  shows  that  the  court  considered 
it  merely  because  it  was  in  the  record  with- 
out objection  and  because  it  did  not  conflict, 
but  was  in  harmony,  with  the  record  evi- 
dence. As  showing  conclusively  that  the  court 
.in  Powell  v.  Hays,  did  not  hold  that  oral 
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testimony  was  competent  to  overturn  the 
record,  we  quot«  the  following:  "Hence  it  is 
unnecessary  to  pass  on  the  competency  of 
the  evidence  offered — a  question  upon  which 
the  authorities  are  divided/'  etc.  Therefore, 
it  is  a  total  misapprehension  of  Powell  ▼. 
HavB,  to  construe  it  as  authority  for  the  in- 
traduction  of  oral  proof  to  contradict  the 
record  evidence  of  the  enactment  of  a  law. 
In  the  instant  case  objection  was  made  from 
the  beginning  to  the  introduction  of  such 
testimony.  The  issue  is  squarely  raised  and 
we  unhesitatingly  declare  the  law  to  be  that 
oral  testimony  is  not  competent  to  impeach 
the  record  evidence  of  the  enactment  or  non* 
enactment  of  a  law. 

It  is  not  contemplated  under  the  Constitu- 
tion of  this  State  that  the  existence  or  non- 
existence of  a  law  should  depend  upon  either 
tiie  recollection  or  the  veracity  of  witnesses, 
and,  in  order  that  the  existence  of  a  law  may 
cot  rest  upon  such  uncertain  foundation,  the 
Constitution  provides  that  a  record  shall  be 
kept  of  each  material  step  in  the  enactment 
of  a  bill  into  a  law,  and  further  provides 
for  the  custody  of  such  law  and  for  the 
preservation  of  the  records  which  determine 
its  existence. 

Section  16  of  article  6  of  the  Constitution 
provides  that,  "Every  bill  which  shall  have 
passed  both  Houses  of  the  General  Assembly 
shall  be  presented  to  the  Governor;  [140]  if 
he  approve  it  he  shall  sign  it,  but  if  he  shall 
not  approve  it,  he  shall  return  it  with  his 
objections,  to  the  house  in  which  it  origi- 
nated,  which  house  shall  enter  the  objections 
at  large  upon  their  journal  and  proceed  to 
reconsider  it.    .    .    . " 

In  the  case  of  Powell  v.  Hays,  supra,  it 
was  said  that  the  veto  message  of  the  Gov- 
ernor was  a  part  of  the  record  to  be  oonsid* 
ered  by  the  court  in  passing  upon  the  ques- 
tion there  involved,  and  the  court  there  said 
that  the  facts  recited  in  the  pleadings  con- 
formed to  the  records  of  the  General  As- 
semblv  and  that  there  was  no  conflict  what- 
ever  between  the  pleadings  in  the  case,  the 
records  of  the  General  Assembly  and  the  testi* 
mony  of  the  distinguished  witnesses  who  testi- 
fied in  that  case.  But  it  was  not  there  said 
that  either  the  testimony  of  these  distin- 
guished witnesses,  or  the  recitals  in  the  plead- 
ings, should  control,  or  would  have  controlled, 
had  they  conflicted  with  the  recitals  con- 
tained in  the  record  which  had  been  made  in 
conformity  to  the  requirements  of  the  Con- 
stitution and  laws  of  this  State  evidencing 
the  enactment  of  a  bill  into  a  law. 

In  treating  the  veto  proclamation  of  the 
Oovernor  as  a  part  of  the  record  in  the  case 
it  was  there  said: 

"Mr.  Greenleaf  says  that  public  documents, 
such  as  executive  proclamations,  are  admis- 
sible to  prove  pertinent  facts  when  the  state- 
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ment  is  made  therein  by  the  person  whose 
duty  it  is  to  make  it  and  the  subject-matter 
belong  to  his  province  or  came  within  his 
official  cognizance  and  observations.  1  Green- 
leaf  on  Evidence,  §  491    (16  ed.) 

"Therefore,  the  recitals  of  the  Governor's 
proclamation  which  are  pertinent  to  the  is* 
sue,  made  within  his  province,  and  which 
state  facts  within  his  official  cognizance, 
must  be  taken  as  record  evidence  prima  facie 
at  least  proving  the  facts  recited." 

The  veto  proclamation  in  Powell  v.  Hays, 
which  was  prepared  by  Acting  Gover- 
nor Pindall,  very  candidly  recited  the  fact 
to  be  that  upon  his  accession  to  office  he  found 
that  the  bill  in  question  had  been  previously 
[141]  approved  by  his  predecessor,  and  under 
this  state  of  the  record  the  court  held  that 
the  power  of  the  chief  executive  to  pass  upon 
the  bill  pending  before  him  for  his  considera- 
tion had  been  exercised  and  that  when  the 
Governor  had  approved  the  bill  and  had 
signed  it  in  attestation  of  his  approval  it  be- 
came a  law  and  could  not  subsequently  be 
vetoed.  It  appeared  from  the  bill  itself  in 
that  case  that  it  had  been  approved  by  Acting 
Governor  Pindall's  predecessor. 

For  the  proclamation  of  Governor  Pindall 
by  which  he  attempted  to  veto  the  bill  re- 
cites: "This  bill  I  found  in  the  possession 
of  the  Governor's  office  when  I  assumed  the 
duties  of  Governor,  and  that  it  has  already 
been  signed  by  my  predecessor  in  office." 

Tlie  legislative  record  shows  that  the  bill 
in  question  was  not  approved  but  was  vetoed, 
and  therefore  we  do  not  undertake  to  review 
and  pass  upon  the  questions  of  fact  about 
which  the  Governor  and  other  witnesses  testi- 
fied upon  the  occasion  of  his  writing  his 
name  and  the  words  which  appear  upon  the 
bill.  The  endorsements  now  on  the  bill 
show  that  it  was  "disapproved  and  vetoed 
March  8,  1915,  at  4  o'clock  p.  M."  The  entries 
upon  the  journal  of  the  House  of  Representa- 
tives show  that  on  March  8, 1915,  the  Governor 
returned  tlie  bill  to  the  House  of  Representa- 
tives, which  was  "the  house  in  which  it  origi- 
nated," with  a  message  showing  his  objections 
thereto,  and  this  message  was  entered  at  large 
upon  the  journal  of  the  House. 

Looking  only  to  those  records  which  the 
Constitution  provided  should  be  made  and 
kept  for  the  purpose  of  determining  questions 
like  the  one  involved  in  the  instant  ease,  we 
conclude  that  the  bill  was  not  approved,  but 
that  it  was  vetoed  and  did  not  become  a  law. 
The  judgment  of  the  circuit  court  is,  there- 
fore, affirmed. 

McCxTLLOCH,  C.  J.  {dissenting) . — ^No  ques- 
tion is  raised  in  this  case  as  to  the  constitu- 
tionality of  the  bill  nor  as  to  the  policy  which 
prompted  the  Legislature  to  pass  it.  There 
is  before  the  court  for  decision  only  the  [142] 
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question   whether    the    Governor   vetoed   the 
bill  or  approved  it. 

The  case  of  Powell  v.  Hays,  83  Ark.  448, 
104  S.  W.  177,  13  Ann.  Cas.  220,  is  control- 
ling. The  writer  did  not  agree  to  the  deci- 
sion in  that  case,  and  the  views  set  forth  in 
his  dissenting  opinion  have  not  undergone  any 
change,  but  a  decision  on  so  important  a.  sub- 
ject should  not  be  so  lightly  overturned  nor 
whittled  away  to  suit  the  exigencies  of  par- 
ticular cases.  It  would  be  far  better,  though, 
to  overrule  it  outright  than  to  make  refined 
distinctions  which  leave  the  law  on  the  sub- 
ject in  a  state  of  hopeless  uncertainty.  If  the 
decision  was  the  law  for  a  case  involving  the 
veto  of  a  bill  to  transfer  a.  county  from  one 
judicial  circuit  to  another,  it  still  ought  to  be 
the  law  in  a  case  where  there  is  involved  a 
veto  of  the  race  horse  gaining  bill,  however 
objectionable  such  legislation  may  be  to  many 
citizens  of  the  State. 

Now,  there  were  two  opinions  written  in 
Powell  V.  Hays,  supra,  representing  the  views 
of  the  majority  of  the  court,  and  it  is  neces- 
sary to  consider  the  facts  of  the  case  to  un- 
derstand what  was  decided  so  far  as  relates 
to  the  present  controversy.  The  bill  was  sent 
to  the  Secretary  of  State  by  Acting  Governor 
Pindall,  accompanied  by  a  proclamation  veto- 
ing it.  Tlie  signature  of  the  Executive  was 
not  attached  to  the  bill.  Acting  Governor 
Moore  had  signed  it,  but  the  signature  had 
been  erased.  The  record  finally  n)ade  by  the 
Acting  Governor,  so  far  as  related  to  the 
face  of  the  bill,  did  not  show  that  it  had  been 
approved.  An  erased  signature  was  the  same 
as  no  signature.  Nor  did  the  veto  message 
of  the  Acting  Governor  show  that  the  bill 
had  been  approved  by  his  predecessor.  He 
merely  stated  in  his  message  that  the  bill  had 
been  signed  by  Acting  Governor  Moore  and 
left  in  the  executive  office.  That  statement 
in  the  message,  coupled  with  the  assertion  of 
the  right  to  veto  the  bill,  necessarily  meant 
that  it  had  never  been  approved,  and  as  that 
was  the  final  record  made  bv  the  Executive 
the  veto  would  have  prevailed  if  this  court 
had  not  decided  to  look  beyond  tlie  record  and 
ascertain  the  fact  that  [143]  Acting  Governor 
Moore  had  signed  the  bill  as  evidence  of  his 
intention  to  approve  it.  The  necessary  effect 
of  tlie  decision  was,  then,  to  supplement  the 
record  by  oral  proof  of  the  intention  of  the 
Executive  in  affixing  his  signature,  for 
the  court  held  that  the  bill  became  a  law  the 
moment  the  Executive  signed  it  with  the  in- 
tention of  approving  it,  whether  he  lodged  it 
witli  the  Secretary  of  State  or  not.  Oral  tes- 
timony was  in  fact  heard  and  considered  by 
this  court.  In  the  opinion  on  rehearing,  the 
majority  disclaim  the  necessity  for  consider- 
ing oral  testimony,  but  the  essential  fact, 
».  e.,  the  intention  of  Acting  Governor  Moore, 
was  not  established  in  any  other  way,  and  it 


was  said  in  the  opinion  that  it  was  the  sound 
view  of  the  law  of  the  case  "to  turn  the 
question  upon  the  intention  of  approval  by 
the  Governor  rather  than  upon  the  less  im- 
portant act  of  the  Governor  or  his  subordi- 
nate in  handling  the  bill  over  to  another 
official." 

It  is  not  inappropriate  to  quote  from  an 
opinion  in  another  case  written  by  the  Chief 
Justice  who  wrote  both  opinions  in  Powell 
V.  Hays,  to  show  that  it  was  intended  to  hold 
that  oral  testimony  was  admiBsible.  In  £x 
p.  Thompson,  8«  Ark.  69,  109  S.  W.  1171, 
Chief  Justice  Hill,  speaking  for  the  court, 
said:  *'In  the  case  of  Powell  v.  Hays,  83  Ark. 
448,  13  Ann.  Cas.  220,  104  S.  W.  220,  the 
court  decided  an  act  of  a  co-ordinate  depart- 
ment of  the  government  to  be  void  upon  the 
allegations  in  the  petition  and  response. 
These  allegations,  however,  were  sustained  by 
the  oral  testimony  of  distinguished  witnesses 
in  which  there  was  no  conflict  as  to  essential 
facts,  and  also  by  record  evidence  from  the 
office  of  the  Secretary  of  State " 

The  undisputed  evidence  in  the  case,  if  oral 
testimony  is  to  be  considered  at  all,  shows 
beyond  any  dispute  that  the  bill  was  signed 
by  the  Executive  with  all  the  outward  mani- 
festations of  approval  so  as  to  make  it  a  law 
in  the  manner  provided  by  the  Constitution, 
according  to  the  rule  laid  down  in  Powell  v. 
Hays,  supra.  The  testimony  of  the  Governor 
himself  shows  that  his  action  with  respect  to 
the  bill  was  sufficient  to  amount  to  an  ap- 
proval, if  the  facts  related  by  him  are  tested 
by  the  rule  [144]  laid  down  in  the  case  just 
mentioned.  We  need  only  consider  the  testi- 
mony of  the  Governor  and  his  private  secre- 
tary, there  being  no  conflict  between  them 
on  the  points  about  which  they  testified.  The 
Governor  states  that  at  all  times  during  the 
consideration  of  the  measure,  after  it  had 
been  delivered  to  him,  he  had  no  intention  of 
approving  it,  but,  on  the  contrary,  intended 
to  veto  it,  though  his  political  and  personal 
friends  were  earnestly  importuning  him  to 
sign  it.  Monday,  March  8,  1915,  was  the 
last  day  he  had  for  considering  it,  and  on  the 
morning  of  that  day  he  completed  his  veto 
message  which  he  read  to  some  of  his  friends. 
Tlie  bill  as  presented  by  the  enrolling  com- 
mittee had  the  word  ''approved"  written  in 
red  ink  at  the  end  of  the  bill  on  the  last  page, 
and,  after  leaving  a  space  for  the  signature, 
contained  also  the  words,  "Governor  of  the 
State  of  Arkansas."  At  4  o'clock  in  the 
afternoon  of  that  day,  while  tw^j  of  the  Gov- 
ernor's friends  were  in  the  room  urging  liim 
to  sign  the  bill,  he  wrote  the  prefix  **dis" 
before  the  word  approved,  and  added  the 
words,  "March  8,  1915,  at  4  o'clock  P.  M." 
He  then  placed  a  caret  after  the  word  "dis- 
approved," and  above  the  line  wrote  **and 
vetoed"  and  then  signed  his  name  above  the 
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words  "governor  of  the  State  of  Arkansas." 
The  two  friends  saw  him  write  something  on 
the  bill,  but  it  was  not  shown  that  they  knew 
just  what  he  had  written,  and  they  took  it 
Tor  granted  from  what  was  said  and  done  at 
the  time  that  he  had  approved  the  bill.  One 
of  them  left  the  room  at  once  and  went  out 
into  the  hallway  and  announced  to  the  friends 
of  the  bill  that  it  had  been  approved  by  the 
Governor. .  A  few  minutes  later  he  was  re- 
called to  the  room  by  the  Governor  and  in- 
formed that  the  bill  had  not  been  approved, 
but,  on  tlie  contrary,  that  it  would  be  or  had 
been  disapproved.  Other  friend«9  of  the 
Governor  who  weire  interested  in  the  bill's 
approval  were  called  into  the  room  and  they 
begged  the  Governor  to  sign  it,  and  he  finally 
took  his  pen  and  ran  a  line  through  the  pre- 
fix ''dis"  and  the  word  ''and/*  leaving  the 
words  above  the  signature  "Approved,  vetoed, 
March  8,  1915,  at  4  o'clock  P.  m."  [145]  This 
was  done  pursuant  to  the  urgent  solicitation 
of  the  men  in  the  room  that  the  bill  be  ap- 
proved, and  when  this  was  done  everybody  in 
the  room  gave  forth  expressions  which  show 
that  it  wa«  understood  by  all  that  the  bill 
had  in  fact  been  approved. 

Every  one  present  effusiv^y  congratulfited 
the  Governor  on  having  approved  and  >  signed 
the  bill. 

T^e  Governor  called  his  private  secretary, 
Mr.  Stewart,  and  handed  him  the  bill,  with 
the  directions  to  ''report  it,"  meajsing  to  d^ 
liver  it  to  the  Secretary  of  State  aa  an  ap- 
proved bill  and  to  report  the  signing  of  the 
bill  to  the  House  in  which  it  originated,  in 
accordance  with  the  provisions  of  the  Consti- 
tution. Nothing  was  said  at  that  time  about 
the  veto  message,  and  it  was  not  delivered 
to  Stewart  with  the  bill.  Stewart  took  the 
bill  and  left  the  rom  with  it,  going  into  an 
outer  office  where  the  stenographer  worked, 
and  there  he  found  what  he  described  as  a 
rather  tumultuous  body  of  men  who  were 
rejoicing  in  the  approval  of  the  bill  and  who 
reached  for  the  bill,  exclaiming,  ''Let  me  see 
it!  Let  me  see  it!"  He  started  to  unroll 
it,  but  before  getting  as  far  as  the  signature 
he  stopped  and  rolled  it  up  again  and  said 
to  the  crowd,  "Gentlemen,  you  will  have  to 
get  back  until  I  can  report  this  bill,"  and 
called  the  stenographer  and  began  to  dictate 
the  report*  to  the  House  of  Representatives, 
when  a  messenger  came  from  the  Governor 
summoning  him  to  return  to  the  room,  to 
which  place  he  repaired,  and  the  Governor 
took  the  bill  from  him  «nd  retained  it.  The 
Governor  then  left  the  executive  offices  and 
repaired  to  his  residence,  taking  the  bill  and 
the  veto  message  with  him.  The  House  of 
Hepresentatives  held  a  night  session,  and 
about  8  o'clock  the  bill  was  returned  to  the 
House  by  the  Governor,  with  a  veto  message, 
*od  with   the    prefix   "dis"    being   rewritten 


above  the  place  where  it  had  been  previously 
written  and  erased,  leaving  the  statement  on 
the  bill  to  read,  ''Disapproved,  vetoed,  March 
8,  1915,  at  4  o'clock  P.  M." 

Now,  the  bill  was,  as  before  stated,  signed 
with  all  the  outward  manifestations  of  ap» 
proval.  The  effect  of  [146]  what  the  Gov- 
ernor said  and  did  was  to  declare  to  those 
present  that  he  approved  the  bill,  and  he  did 
the  last  thing  for  him  to  do  in  turning  it  over 
to  a  messenger  to  deliver  to  the  office  of  the 
Secretary  of  State.  If  the  bill  was  in  fact 
signed  with  all  the  indicia  of  approval,  it  was 
in  fact  an  approval,  and  a  mental  reservation 
on  the  part  of  the  Governor  could  not  defeat 
the  effect  of  this  overt  act.  He  says  that  his 
purpose  was  merely  to  get  rid  of  his  impor- 
tunate friends  who  were  urging  him  to  do 
something  against  his  own  better  judgment, 
but  the  fact  remains,  when  stripped  of  those 
mental  reservations,  that  the  vital  thing 
which  under  the  Constitution  amounts  to  an 
approval  of  the  bill,  for  that  instrument  says 
in  plain  terms  that  if  the  Governor  approver 
the  bill  he  shall  sign  it.  There  is  nothing  for 
him  to  do  with  the  bill,  if  he  disapproved  it, 
except  to  return  it  with  his  objections  to  the 
House  in  which  it  originated.  Anything 
written  on  the  bill  by  the  Executive  was  en- 
tirely unauthorized  in  case  of  veto.  When 
the  bill  left  the  hands  of  the  Governor,  it 
had  on  it  the  words,  above  the  signature, 
''Approved,  vetoed,"  but  the  addition  of  the 
last  word  would  not  have  prevented  the  bill 
from  going  into  effect  as  a  statute  if  it  had 
been  delivered  to  the  Secretary  of  State.  Tt 
is  none  the  less  effectual  as  a  law  because  it 
did  not  reach  the  office  of  the  Secretary  of 
State,  inasmuch  as  the  court  in  Powell  v. 
Hays,  said  that  the  question  turns,  not  upon 
the  physical  control  of  the  paper,  but  upon 
the  intention  of  the  Governor  when  he  siijnft 
liis  name  to  it. 

It  is  difficult  to  say  just  what  the  effect 
would  have  been  under  the  rule  in  Powell  v. 
Hays  if  the  Governor  bad  retained  the  bill 
in  his  own  hands,  but  here  we  have  the  added 
fact  that  he  actually  parted  with  it  and  com- 
pletely surrendered  control  of  it.  He  gave 
no  sign  to  his  secretary  that  the  bill  was  to 
be  retained,  but,  on  the  contrary,  he  spoke 
the  words  which  amounted  to  a  positive  direc- 
tion to  the  secretary  to  deliver  it  to  the  Secre- 
tary of  State  where  it  was  to  be  deposited 
among  the  approved  bills.  The  Governor  in 
his  testimony  gives  an  interpretation  of  his 
own  words  as  follows:  "If  I  hadn't  given  him 
any  [147]  further  direction,  he  would  have 
written  a  report  of  the  bill,  possibly,  and  re- 
ported it  to  the  House,  and  then  filed  it  with 
the  Secretary  of  State.  Q.  As  signed  and  ap- 
proved? A.  Just  as  I  have  stated.  But  it 
wasn't  given  to  him  with  the  intention  of 
getting  that  far  with   it.' 
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The  thing  that  gave  vitality  to  the  bill  as  a 
law  was  the  signature  of  the  Governor,  and 
anything  that  he  wrote  above  his  signature 
was  surplusage.  The  Supreme  Court  of  the 
United  States,  in  construing  a  Federal  con- 
stitutional provision,  said  of  the  act  of  the 
Chief  Executive:  "Even  in  the  event  of  his 
approving  the  bill,  it  is  not  required  that  he 
shall  write  on  the  bill  the  word  'approved,* 
nor  that  he  shall  date  it/'  Gardner  v.  Bar- 
ney, 6  Wall.  499,  18  U.  S.  (L.  ed.)  890.  That 
being  true,  the  addition  of  the  word  "vetoed" 
would  not  have  defeated  the  constitutional 
effect  of  the  Governor's  signature  if  the  bill 
had  reached  the  Secretary  of  State,  nor  even 
prevent  it  from  taking  effect  before  that  time 
if  the  signature  was  attached  under  circum- 
stances which  manifested  an  intention  to  ap- 
prove it.  The  delivery  of  the  bill  to  the  pri- 
vate secretary,  for  the  purpose  of  having 
him  carry  it  to  the  Secretary  of  State's  office, 
was  as  complete  a  surrender  of  it  as  if  it  had 
been  in  fact  delivered  to  the  Secretary  of 
State.  In  Powell  v.  Hays,  this  court  held 
that  the  bill  became  effective  while  it  was 
lying  on  the  desk  in  the  executive  office  bear- 
ing the  signature  of  the  Acting  Governor. 
If  that  be  true,  certainly  when  this  bill  was 
turned  over  to  another  individual,  with  posi- 
tive instructions  to  deposit  it  with  the  officer 
whose  duty  it  was  to  preserve  it  among  the 
statutes  of  the  State,  it  became  a  law  if  we 
are  to  adhere  to  the  rule  announced  in  the 
case  above  cited. 

The  writer  is  authorized  to  say  that  Mr. 
Justice  Hart  concurs  in  the  conclusions  here 
stated. 


NOTE. 

Admltsibilitj  of  Extrinsio  ETidence 
with  Respect  to  Approval  or  Disap- 
proTal  of  Bill  by  EzecntiTe. 

But  few  decisions  have  discussed  the  ad- 
missibility of  extrinsic  evidence  with  respect 
to  the  approval  or  disapproval  of  a  bill  by 
an  executive,  but  they  are  in  agreement,  and 
adhere  to  the  rule  that  oral  or  other  extrinsic 
evidence  is  not  admissible.  People  v.  McCul- 
lough,  210  111.  488,  71  N.  E.  602;  People  v. 
Rose,  254  111.  332,  98  N.  E.  533,  affirming  164 
111.  App.  159;  Weeks  v.  Smith,  81  Me.  638, 
18  Atl.  325.  And  see  the  reported  case. 
Thus  in  People  v.  McCftUough,  supra,  oral 
testimony  was  introduced  to  establish  the 
fact  that  a  bill  was  filed  in  the  secretary 
of  state's  office  as  an  approved  bill.  All  the 
record  evidence  found  in  the  secretary's  office 
on  the  subject  was  to  the  effect  that  the  bill 
was  filed  as  a  vetoed  bill,  and  that  a  veto 
accompanied  the  filing.  It  was  held  that  the 
oral  testimony  was  incompetent  to  impeach 
the  records.    The  court  said  that  the  practice 


of  introducing  oral  testimony  for  the  purpose 
of  showing  that  a  law  was  properly  passed, 
or  properly  vetoed,  was  an  exceedingly  dan- 
gerous one,  and  that  they  had  been  referred 
by  counsel  to  no  authorities  which  justified 
it. 

In  Weeks  v.  Smith,  81  Me.  538,  18  Atl.  325, 
it  appeared  that  the  act  in  question  was  found 
in  the  secretary^  office,  the  archive  of  the 
state.  On  it  was  indorsed  the  certificate  of 
the  presiding  officer  of  each  house  of  the  leg- 
islature, showing  that  "the  bill  having  had 
three  several  readings  in  the  houso  and  two 
several  readings  in  the  senate  passed  that  day 
to  be  enacted."  On  it  was  also  indorsed  a 
certificate  of  the  secretary  of  the  senate 
of  the  same  date  in  the  following  terms: 
"Returned  to  the  senate  by  the  governor.  Sig< 
nature  refused.  Failed  of  a  passage  over  his 
veto."  The  relator  sought  to  overturn  the 
record  by  the  testimony  of  the  governor's 
private  secretary  and  other  witnesses  (the 
governor  being  dead),  that  the  governor 
approved  the  act  by  signing  it  and  leav- 
ing it  on  his.  table  in  the  executive  cham- 
ber to  be  taken  to  the  secretary's  office,  in  the 
usual  course  of  business,  that  it  was  so  taken 
during  the  governor's  absence  at  dinner,  but 
that  he  on  his  return,  immediately  called  for 
the  act,  and  on  the  same  day  returned  it  to 
the  senate  with  his  veto.  Denying  the  writ 
the  court  said:  ''This  act  with  the  indorse- 
ments upon  it  is  a  record  of  the  highest  order, 
and,  under  the  doctrines  above  declared,  is 
absolutely  conclusive,  unless  upon  its  face  it 
bears  its  own  'death  wound."' 
r  So  in  People  v.  Rose,  254  111.  332.  98  K.  E. 
633,  affirming  164  111.  App.  159,  a  petition 
was  filed  by  the  relator  praying  for  a  writ  of 
mandamus  commanding  the  secretary  of  state 
to  strike  out  of  the  Executive  Record  the 
words  *' together  with  the  governor's  veto  by 
said  bill"  and  insert  in  lieu  thereof,  "without 
objections  to  said  bill  by  the  governor."  It 
was  alleged  that  a  senate  bill  was  duly  psssed 
by  both  houses  of  the  general  assembly  and 
received  by  the  governor  before  the  adjourn- 
ment of  the  legislature  sine  die  and  that  the 
record  made  in  the  secretary  of  state's  ofSce 
as  to  the  bill  read  as  follows:  "June  11,  1909, 
received  and  filed  this  day  Senate  Bill  286, 
relating  to  corporations  organized  for  profit 
in  this  state  and  other  states,  together  with 
the  governor's  veto  of  said  bill."  It  was  con- 
tended that  this  was  not  a  fair  record  of  the 
action  of  the  governor  in  connection  with  the 
bill;  that  if  the  record  spoke  the  truth  it 
would  show  that  on  June  11.  1900,  the  gov- 
ernor, by  his  executive  clerk,  filed  the  bill 
in  the  office  of  the  secretary  of  state,  unsigned 
and  unaccompanied  by  any  indorsement,  ob- 
jection or  veto,  but  that  afterwards,  on  June 
12,  1909.  the  governor  filed  in  the  office  of  the 
secretary  of  state  a  communication  purport- 
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ing  to  be  a  veto  of  the  bill.  The  court,  saying 
tliat  manifestly  the  only  official  record  was 
that  heretofore  quoted,  held  that  the  evidence 
relied  on  to  prove  that  the  governor  sent  the 
bill  to  the  secretary  of  state  without  a  veto 
on  June  11,  1909,  and  filed  a  veto  on  the  fol- 
lowing day,  was  inadmissible,  being  oral  and 
not  record  evidence. 


OXWELD  ACETTIiEm  OOMPANT 


V. 


HUGHES. 


Maryland  Court  of  Appeals — June  23,  1915. 


126  Md.  437;  95  Atl.  45. 


Asency  —  Imi^lied  Power  of  A^ent  ^ 
Blmdins  Pxineipal  for  Trat'elliiC  Ek- 
penees. 

In  an  action  against  a  company,  engaged 
in  the  manufacture  and  sale  of  acetylene 
lighting  equipments,  for  meals,  lodging,  and 
automobile  service  furnished  to  the  compa- 
ny's salesinan,  plaintiff's  testimony  that  the 
salesman  had  assured  him  that  the  company 
would  pay  such  bills,  and  that  another  sales- 
man of  the  company  had  told  him  that  the 
company  paid  the  traveling  expenses  of  its 
agents,  is  inadmissible;  it  being  essential 
that  the  liability  of  a  principal  for  a  debt 
contracted  by  a  special  agent  beyond  the 
scope  of  his  authority  be  sustained,  if  at  all, 
on  the  basis  of  the  principal's  conduct,  and 
not  merely  on  the  agent's  misrepresentations. 

[See  note  at  end  of  this  case.] 

Same. 

Evidence  in  an  action  against  a  company, 
engaged  in  manufacturing  and  selling  light- 
ing equipments,  lor  the  amount  of  bills 
contracted  by  its  salesman,  is  held  to  be  in- 
sufficient to  show  that  the  company  had  recog- 
nized the  salesman's  right  to  impose  on  it 
any  liability  for  his  expenses. 

[See  note  at  end  of  this  case.] 

Same. 

That  the  traveling  expenses  of  a  salesman 
are  incidental  to  the  work  for  which  he  is 
employed  does  not  bring  the  incurring  of 
sGch  expenses  on  the  principal's  credit  within 
the  scope  of  the  salesman's .  apparent  au- 
thority. 

[See  note  at  end  of  this  case.] 

Apparent  Autkorltj  of  Agent  —  Scope 
—  Duty  of  Person  Dealing  with 
Agent. 

The  liability  of  a  principal  for  debts  in- 
curred by  his  agent  is  determined,  not  merely 
by  what  was  the  apparent  authority  of  the 
agent,  but  by  what  authority  the  person  ex- 
tending the  credit  was  justified,  in  the  exer- 
cise of  reasonable  care  and  prudence,  in  be- 


lieving that  the  principal  had  conferred  <m 
the  agent. 

Appeal  anci  Error  —  Costs  —  Printing 
ITnneoessarj  Record  —  Di-Fision  of 
Costs, 

Where  appellant  prevails,  and  the  record 
is  not  abbreviated  in  compliance  with  the 
rules  of  the  supreme  court  codified  as  Code 
Pub.  Gen.  Laws,  art.  6,  §§  10,  34,  36,  but 
contains  a  large  amount  of  testimony,  which 
could  have  been  omitted  without  prejudice  to 
any  question  involved,  the  cost  of  the  record 
will  be  divided. 

Appeal  from  Circuit  Court,  Harford  coun- 
ty;     Habla?^,   Judge. 

Action  by  Eugene  L.  Hughes,  plaintiff, 
against  Oxweld  Acetylene  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Kevebsed. 

Thomas   TL  Rohinaon,  Rohert  D.  Bartleti 
and  Wilfred  C.  Roszell  for  appellant. 
B,  A.  Williama  for  appellee. 

[438]  Ubner,  J. — ^The  appellant  corpo- 
ration is  engaged  in  the  nianufacture  and  sale 
of  acetylene  lighting  equipments.  One  of  its 
sales  agents  was  furnished  meals,  lodging 
and  automobile  service  by  the  appellee  at  an 
aggregate  charge  of  $402.95.  A  suit  was 
brought  and  judgment  recovered  against  the 
appellant  company  for  the  full  amount  of  the 
expense  thus  incurred  by  its  agent.  The  main 
question  to  be  considered  on  this  appeal  is 
whether  the  evidence  in  the  record  is  legally 
sufficient  to  support  such  a  liability. 

The  services  for  which  the  appellee  claims 
compensation  from  the  Acetylene  Company 
were  rendered  in  May  and  June,  1914.  About 
a  year  previously  he  had  purchased  a  lighting 
outfit  from  the  company  for  installation  and 
use  in  his  house  and  store  in  Harford  Coun- 
ty. This  transaction  was  conducted  by  Mr. 
C.  S.  McMaster,  a  sales  agent  of  the  company, 
who  was  then  operating  in  that  locality. 
According  to  the  appellee's  testimony,  Mc- 
Master stated,  as  an  inducement  to  the  pur- 
chase, that  he  expected  to  be  in  the  county  at 
intervals  for  a  year  or  more,  and  that  he 
would  employ  the  appellee  at  customary  rates 
to  convey  him  by  automobile  on  his  trips 
through  the  country.  It  was  agreed  also 
that  McMaster  would  board  at  the  appellee's 
house,  when  in  the  neighborhood,  at  a  charge 
of  one  dollar  per  day.  There  was  an  ad- 
ditional agreement  that  the  appellee  should 
receive  a  commission  of  ten  dollars  on  each 
lighting  plant  sold  through  his  aid  or  in- 
fluence. Only  a  few  meals,  and  the  use  of  a 
team  on  one  occasion,  were  furnished  by  the 
appellee  to  McMaster,  as  he  made  only  in- 
frequent   visits   to   the   community,   but    in 
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October,  1914,  he  wrote  the  appellee  that  the 
company  then  had  an  agent  at  Belair,  by  the 
name  of  C.  H.  Graves,  to  whom  the  writer 
had  mentioned  the  understanding  he  had 
reached  [439]  with  the  appellee  and  whom 
he  had  advised  to  get  in  touch  with  the  latter 
in  order  to  see  what  business  they  might 
together  be  able  to  develop.  It  was  not  until 
March  of  the  next  year  that  Graves  called 
upon  the  appellee,  whose  residence  is  some 
miles  distant  from  Belair,  but  being  too  busy 
to  remain  at  that  time,  he  said  that  he  would 
return  later.  Early  in  May  the  appellee, 
having  some  prospects  for  sales  of  lighting 
plants,  telephoned  Graves,  and,  learning  that 
he  was'  then  about  ready  to  come,  drove  to 
Belair  for  him  the  following  week.  During 
the  period  between  May  12th  and  July  Ist 
Graves  boarded  with  the  appellee  eleven  days 
and  was  driven  by  him  in  his  automobile 
2,613  miles.  The  account  in  suit  charges 
fifteen  cents  per  mile  for  the  motor  service 
and  a  dollar  a  day  for  the  board. 

Nothing  was  said  at  the  outset  by  the  ap- 
pellee or  Graves  in  reference  to  compensation 
for  the  services  to  be  rendered  by  the  former, 
but  it  appears  to  have  been  assumed  that  the 
terms  upon  which  he  and  McMaster  had 
agreed  would  apply.  A  few  days  after  the 
arrival  of  Graves  the  appellee  cashed  for  him 
a  check,  drawn  by  the  Acetylene  Company  to 
the  agent's  order,  which  indicated  on  its  face 
that  it  was  given  for  traveling  expenses.  At 
the  end  of  each  week  Graves  obtained  from 
the  appellee  a  statement  of  the  amount  of  the 
charges  for  that  period  in  order  to  include 
it  in  his  weekly  expense  report  to  the  compa- 
ny. No  payment,  however,  was  made  to  the 
appellee  on  his  rapidly  increasing  account, 
and  he  had  no  communication  with  the  com- 
pany on  the  subject  while  the  expense  was  be- 
ing incurred.  About  the  first  of  July  Graves 
was  discharged  by  the  company,  and  on  the 
third  of  that  month  the  appellee  wrote  a 
letter  to  McMaster  in  which,  after  referring 
to  the  services  we  have  mentioned,  he  in- 
quired whether  he  should  still  look  to  Mc- 
Master or  the  company  for  compensation. 
Having  received  no  reply  to  this  letter 
he  wrote  the  company  on  August  19th  re- 
questing payment  of  an  account  for  $466.33, 
made  out  against  it  as  debtor,  and  described 
as  being  "for  auto  hire  and  board  of  Mr.  C. 
H.  [440]  Graves,  as  per  arrangement  made 
with  Mr.  McMaster."  The  company  replied 
at  once  denying  responsibility  for  the  pay- 
ment of  the  claim,  and  after  some  further  cor- 
respondence this  suit  was  instituted. 

It  is  undisputed  upon  the  record  that 
neither  McMaster  nor  Graves  had  any  real 
authority  from  the  company  to  make  it  liable 
for  their  expenses.  On  the  contrary,  in  the 
written  agreement  under  which  they  accepted 
their  employment  as  sales  agent  it  was  pro- 


vided that  they  should  themselves  receive 
from  the  company  a  reasonable  sum  for  travel- 
ing expenses,  and  it  was  stipulated  that  thej 
should  have  no  power  whatsoever  to  pledge 
its  credit.  In  the  case  of  McMaster's  agencr, 
it  is  in  evidence  that,  being  an  experienced 
salesman  and  demonstrator,  he  was  called 
upon  occasionally  to  instruct  new  agents  who 
were  just  entering  upon  their  duties.  On  two 
visits  to  the  appellee's  house  he  was  a^ 
companied  by  a  recently  appointed  salesman 
whom  he  was  familiarizing  with  the  work. 
While  he  was  allowed  an  extra  commission 
for  this  service,  the  right  to  bind  the  company 
for  expenses  was  not  on  that  account  con- 
ferred upon  him,  but  was  expressly  denied, 
as  we  have  indicated,  by  the  terms  of  his  con- 
tract. 

The  appellee  testified  to  a  statement  hj 
McMaster  that  the  company  paid  for  the 
traveling  expenses  of  its  agents,  and  to  as- 
surances by  Graves  that  the  company  would 
pay  the  bill  being  incurred  for  his  board  and 
automobile  trips,  but  we  are  not  at  liberty  to 
consider  this  evidenee  upon  the  question 
primarily  to  be  determined.  The  liability  of 
a  principal  for  a  debt  contracted  by  a  special 
agent  beyond  the  actual  scope  of  his  authority 
must  be  sustained,  if  at  all,  upon  the  basis  of 
the  principal's  conduct  or  acquiescence,  and 
not  merely  upon  the  agent's  representations. 
It  is  a  sound  and  elementary  rule  that  an 
agent  cannot  by  his  own  declarations  extend 
his  powers  beyond  their  prescribed  limits. 
The  attitude  of  the  principal  himself  must  be 
such  as  to  justify  the  belief,  on  the  part 
of  a  person  exercising  reasonable  prudence, 
that  [441]  the  agent  is  clothed  with  the  req- 
uisite authority,  before  the  principal  can  be 
held  responsible  for  the  agent's  undertakin^n 
in  excess  of  the  powers  actually  delegated. 
Brager  v.  Levy,  122  Md.  660,  90  Atl.  102,  31 
Cyc.  1381;  2  Corpus  Juris  573. 

In  this  case  we  find  no  evidence  of  any 
conduct  on  the  part  of  the  appellant  company 
from  which  could  be  properly  inferred  the 
recognition  by  it  of  any  right  of  its  sales 
agents  to  impose  upon  it  such  a  liability  a^ 
the  one  here  sought  to  be  enforced.  The  only 
communications  between  the  company  and 
the  appellee,  prior  to  his  demand  upon  it  for 
the  payment  of  the  present  claim,  related  to 
the  purchase  and  installation  of  his  lighting 
outfit,  and  the  allowance  to  him  of  a  special 
commission,  on  another  sale  in  which  he  had 
participated,  in  pursuance  of  an  arrangemeat 
into  which  the  agent  was  expressly  authorized 
to  enter.  The  order  of  purchase  signed  by  the 
appellee  contained  a  stipulation  that  it 
should  not  become  a  contract  until  it  received 
the  company's  approval.  There  was  also  in 
the  order  a  provision  that  payments  on  the 
purchase  could  be  made  only  to  the  company. 
The  appellee  wtks  thus  given  notice  that  the 
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scope  of  the  agency  was  intended  to  be  close- 
ly    restricted.      In    its    letter    advising    the 
•appellee  of  the  acceptance  of  his  order,  the 
company  recognized  and  referred  to  Mr.  Mc- 
Master  as  its  representative,  and  in  a  sub- 
sequent letter  it  notified  the  appellee  that  it 
had  instructed  Mr.  McMaster  to  investigate 
aud  correct  some  trouble  with  the  plant,  of 
'U'liich   the  appellee  had   complained,  but  in 
none  of  its  letters  was  anything  said  by  the 
cojupany    to   justify    the    inference    that    its 
agent  as  authorized  to  pledge  its  credit  for 
board    and   automobile   hire.     The   expenses 
which  McMaster  himself  incurred  for  meals 
and  livery  do  not  appear  to  have  been  charged 
to  the  company,  and  they  were  in  fact  paid 
by  him  personally.    When  Graves  arrived  the 
following  year  and  was  received  as  a  boarder 
and  provided  with  the  practically  unlimited 
nse  of  the  automobile,  no  inquiry  was  made  of 
the  company  by  the  appellee  as  to  its  agent's 
right  to  incur  expenses  on  its  credit,   [442] 
but  though  the  company's  remittance  direct 
to    the    agent,    of    which    the    appellee    had 
knowledge,  for  traveling  expenses  contracted 
in  the  preceding  period,  was  a  significant  in- 
dication of  its   intention   that  such  charges 
should  be  paid  by  the  agent  himself,  the  ap- 
pellee permitted  his  claim  to  remain  whol- 
ly   unsatisfied   and    to    steadily    increase    in 
amount   until    the    agency    was    terminated. 
During  the  entire  period  covered  by  the  claim 
It  appears  that  Graves  was  regularly  receiv- 
ing checks  from  the  company  for  his  expenses 
in  accordance  with  his  weekly  report.     It  is 
admitted  by   the   appellee   in   his   testimony 
that  he  probably  made  a  statement,  shortly 
after  the  claim  had  fully  accrued,  to  the  effect 
that    if   Graves    failed   to   pay    the   bill,   he 
would  try  to  collect  it  from  the  company,  and 
the  letter,  already  mentioned,  written  to  Mc- 
Master after  the  discharge  of  Graves  shows 
very  clearly  that  the  appellee  was  doubtful  as 
to  his  right  to  hold  the  company  responsible. 
While  the  boarding  and  automobile  account 
was  running  the  promissory  note  given  by  the 
appellee  to  the  company  for  his  lighting  out- 
fit matured,  and  though  he  was  credited  for 
commissions    on    a    sale    he    had    helped    to 
negotiate,  he  paid  the  note  without  proposing 
a  credit  for  any  part  of  his  present  claim. 
Another  fact  to  be  noted  is  that  according  to 
the    appellee's    own    admission    he    was    en- 
couraging  and   at   times    urging   Graves   to 
visit  possible  purchasers,  in  the  automobile, 
because  of  the  appellee's  own  interest  in  the 
•commissions  on  sales  made  through  his  co- 
operation. 

Under  all  the  circumstances,  thus  appear- 
ing from  the  uncontradicted  evidence,  we 
are  unable  to  see  how  the  appellee  could 
have  supposed  from  any  conduct  of  the  ap- 
pellant company  that  it  would  accept  the 
liability   now   asserted.      It  had   taken    rea- 


sonable precautions  to  avoid  being  subjected 
to  sueli  a  charge,  and  by  no  act,  word  or 
omission  did  it  induce  a  contrary  under- 
standing. The  view  has  been  urged  that  an 
inference  of  authority  on  the  part  of  the 
agent  to  pledge  the  principars  credit  for 
traveling  expenses  might  have  been  drawn 
from  the  fact  that  such  expenses  were  in- 
cidental to  the  work  [443]  for  which  the 
agent  was  employed.  This  theory,  as  applied 
to  a  case  like  the  present,  would  extend  the 
doctrine  of  apparent  authority  beyond  its  due 
and  proper  bounds.  Tiie  right  of  a  sales  agent 
to  bind  his  principal  for  traveling  expenses 
could  not,  in  our  opinion,  be  fairly  or  prudent- 
ly inferred  from  the  mere  fact,  regardless 
of  other  considerations,  that  it  was  neces- 
sary for  the  agent  to  travel  in  the  prosecu- 
tion of  the  business  of  soliciting  orders. 
In  Howe  Mach.  Co.  v.  Ashley,  60  Ala. 
496,  it  was  decided  that  authority  to  sell 
and  canvass  for  the  sale  of  sewing  ma- 
chines, did  not,  per  ae,  imply  the  power  to 
purchase  or  hire  a  horse,  to  facilitate  the 
agent's  movements,  at  the  expense  of  the 
principal.  It  has  been  held  that  the  pledging 
of  the  principal's  credit  for  hotel  bills  is  be- 
yond the  scope  of  a  sales  agent  apparent  au- 
thority. Nicholson  v.  Pease,  61  Vt.  534,  17 
Atl.  720;  Grand  Ave.  Hotel  Co.  v.  Friedman, 
83  Mo.  App.  491.  The  only  case  we  have 
found  sustaining  a  claim  against  the  princi- 
pal for  the  hire  of  vehicles  used  by  the  agent 
in  making  sales  is  that  of  Bentley  v.  Doggett, 
51  Wis.  224,  8  N.  W.  155,  37  Am.  Rep.  827, 
but  the  theory  of  the  ruling  in  that  case  does 
not  commend  itself  to  our  judgment  as  being 
a  satisfactory  principle  for  general  application, 
and  we  are  convinced  that  it  is  not  ap- 
propriate to  the  very  different  state  of  facts 
presented  in  the  case  at  bar. 

In  the  opinion  delivered  by  Judge  Thomas 
in  Brager  v.  Levy,  supra,  it  is  said:  "The 
well -recognized  doctrine,  that  a  general  au- 
thority to  an  agent  cannot  be  limited  by 
private  instructions  not  known  to  third  per- 
sons dealing  with  him,  certainly  cannot  be 
applied  to  a  case  where  no  such  general 
authority  exists.  Tlie  general  rule  is  that 
the  power  of  an  agent  to  bind  his  .principal 
rests  upon  the  authority  conferred  upon  him 
by  the  principal,  and  persons  dealing  with  an 
alleged  agent  are  put  upon  inquiry  as  to  the 
extent  of  his  authority."  There  is  a  quo- 
tation in  the  opinion  from  the  text  of  31  Cyc. 
1331,  which  refers  to  the  rule  that  the 
powers  of  the  agent  cannot  be  enlarged  by 
his  own  acts  without  the  principal's  assent 
or  acquiescence,  and  states  that  the  liability 
[444]  of  the  principal  in  a  particular  case  is' 
determined  "not  merely  by  what  was  the 
apparent  authority  of  the  agent,  but  by  what 
authority  the  third  person,  exercising  reason- 
able care  and  prudence,  was  justified  in  be- 
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lieving  that  the  principal  had  under  the 
circumstances  conferred  upon  his  agent." 
In  view  of  these  well-settled  principles  the 
only  conclusion  we  have  been  able  to  reach 
upon  the  undisputed  facts  in  the  case  is 
that  the  evidence  is  not  legally  sufficient  to 
support  the  theory  of  liability  upon  which 
the  suit  depends. 

The  question  we  have  considered  is  raised 
by  an  exception  reserved  to  the  action  of  the 
trial  Court  in  refusing  to  direct  a  verdict  for 
the  defendant  upon  the  ground  just  stated. 
tSuch  an  instruetionj  we  think,  should  have 
been  granted.  There  are  a  number  of  other 
exceptions  in  the  record,  but  the  rulings  they 
embrace  need  not  be  reviewed,  as  the  views  we 
have  expressed  determine  the  controlling  ques- 
tion iu  the  case  and  will  result  in  the  re- 
versal of  the  judgment  without  a  new  trial 
being  awarded. 

In  disposing  of  the  costs  of  the  appeal  we 
think  it  proper  to  notice  the  fact  that  the 
record  is  much  larger  than  necessary  for  the 
due  presentation  of  the  question  desired  to 
be  raised.  The  importance  of  abbreviating 
records  for  appeals,  in  compliance  with  the 
rules  of  this  Court,  codified  as  sections  10, 
34  and  36  of  Article  5  of  the  Code  of  Public 
General  Laws,  has  been  recently  emphasized 
in  the  cases  of  White  v.  Snyder,  124  Md.  403, 
92  Atl.  763,  and  Lowes  v.  Carter,  124  Md. 
686,  93  Atl.  216.  A  large  proportion  of  the 
testimony,  which  has  apparently  been  re- 
produced almost  in  full  from  the  stenog- 
rapher's notes,  could  have  been  omitted 
from  the  transcript  without  prejudice  to  any 
question  or  interest  to  be  considered.  The 
allowance  of  the  whole  cost  of  the  record  to 
the  appellant,  under  the  circumstances,  would 
impose  an  undue  burden  upon  the  appellee, 
and  we  shall  therefore  order  this  portion  of 
the  costs  to  be  equally  divided. 

Judgment  reversed,  without  a  new  trial, 
and  with  costs  to  tlie  appellant,  except  as  to 
one-half  of  the  costs  of  the  record. 


NOTE. 

of  Aeent  to  Bind  Prinoipal  f  Ar 
TraToIine  Expensos. 


Introductory,  840. 

Power  Held  Not  to  Exist,  840. 

Power  Held  to  Exist,  841. 


Mntroduetory, 

The  question  of  the  power  of  an  agent 
to  bind  his  principal  for  traveling  expenses 
has  arisen  mont  frequently  in  cases  where  a 
commercial  traveler  or  an  agent  similarly 
selling  on  the  road  incurs  hotel  or  livery  bills, 
which  are  sought  to  be  collected  from  the  prin- 


cipal, although  there  is  no  express  authority 
in  the  agent  to  contrax^t  charges  of  that  char- 
acter on  the  principal's  credit.  Under  those 
circumstances  if  the  agent  is  held  to  be  vested 
with  such  power  it  is  implied  or  apparent  in 
character  and  derived  from  the  fact  of  the 
agency  on  the  theory  that  it  is  incidental  and 
necessary  to  the  fulfilment  and  carrying  out 
of  its  objects  and  such  as  third  parties  might 
properly  deem  the  agent  to  be  held  out  to 
the  world  to  possess  by  his  principal.  The 
lack  of  accord  in  the  decisions  renders  it 
impossible  to  lay  down  a  general  rule  as  to 
whether  an  agent  has  the  implied  power  to 
bind  his  principal  for  traveling  expenses  of 
the  character  stated. 

Power  Held  Not  to  Exist. 

The  reported  case  it  will  be  seen  holds  that 
an  agency  under  which  one  whose  expenses 
are  paid  to  him  is  required  to  travel  for  the 
purpose  of  selling  acetylene  gas  outfits  does 
not  impliedly  or  apparently  carry  with  it  the 
authority  to  pledge  the  principaPs  credit  for 
boarding  or  transportation  expenses.  That 
holding  is  supported  by  two  decisions,  where- 
in the  view  was  taken  that  the  pledging  of  a 
principal's  credit  for  hotel  bills  was  beyond 
the  scope  of  the  apparent  authority  of  com- 
niercial  agents  whose  expenses  under  the 
terms  of  the  agency  agreements  were  to  be 
allowed  them  by  their  respective  principals. 
Grand  Ave.  Hotel  Co.  v.  Friedman,  83  Mo. 
App.  491 ;  Nicholson  v.  Pease,  61  Vt.  534,  17 
Atl.  720.  But  in  Grand  Ave.  Hotel  Co.  v. 
Freidman,  supra,  the  principal  was  held  to 
have  rendered  himself  liable  since  after  being 
notified  by  the  person  extending  credit  that 
the  agent  had  failed  to  pay,  he  advanced  him 
the  amount  of  such  expenses  as  well  as  ad- 
ditional sums.  The  liability,  however,  it  was 
further  held  in  that  case,  did  not  in  any 
view  of  the  law  extend  to  charges  for  laundry, 
express  or  telegrams,  they  being  so  far  as 
the  evidence  disclosed  oitirely  personal. 

It  has  been  sought  vainly  in  certain  cases 
to  charge  the  principal  of  an  agent  employed 
to  sell  sewing  machines  on  the  road,  and 
having  no  actual  authority  to  bind  his 
principal  for  board  and  livery,  with  expense«i 
of  that  character.  Thus  in  Howe  Mach.  Co. 
y.  Ashley,  60  Ala.  496,  it  was  held  that 
authority  conferred  on  an  agent  who  had 
been  furnished  with  a  wagon  to  sell  and 
to  canvass  for  the  sale  of  sewing  machines  did 
not,  per  se,  give  the  power  to  purchase  or 
hire  a  mule  to  aid  the  agent's  locomotion, 
and  thus  fasten  a  liability  on  the  principal 
for  the  purchase  price  or  hire,  the  law  not 
presuming  the  agent,  in  such  service,  to  be 
clothed  with  authority  to  bind  his  principal 
by  a  contract  of  that  kind.  In  Grovtr,  etc. 
Sewing  Machi  Co.  v.  Polhemus,  34  Mich.  24T» 
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an  attempt  was  made  to  charge  the  employer 
4>f  an  agent,  engaged  to  aell  sewing  machines 
ou   commission   and   who   had   been  supplied 
with  a  horse  and  buggy,  for  livery  furnished 
to  the  agent  and  for  board  for  the  horse.    It 
was  held  that  "according  to  the  record  there 
was  not  the  least  ground  for  claiming  that  he 
[the  agent]   had  authority  to  get  the  horse 
boarded  or  obtain  livery  on  the  credit  of  the 
company,  or  that  the  company  held  him  out 
as  having  auch  power."     And  in  Sampson  v. 
Singer  Mfg.  Co.  5  S.  C.  465,  the  principal 
of  a  sewing  machine  agent  in  whose  charge 
had  been  placed  a  horse  and  wagon  was  held 
not  to  be  liable  for  the  value  of  hot«l  accom- 
modation rendered  to  the  agent.     The  court 
took   the  view  that  there   could  be  no  pre- 
sumption  of   authority    in   the   agent   so   to 
charge  the  principal  and  that  the  debt  must 
be  treated  as  made  by  the  agent,  personally, 
saying:     "A  contract,  binding  the  principal, 
cannot  be  presumed,  from  the  mere  fact  that 
an  agent  has  obtained  lodging  at  a  hotel,  while 
prosecuting  the  business  of  his  principal,  and 
while  having   in   charge   property  belonging 
to  such   principal.     The  authority  that  the 
law  presumes  from  the  fact  of  an  agency  is 
measured  by  the  direct  objects  contemplated 
by   such   agency,   on   the  principle   that  one 
having  power  to  perform  an  act,  and  imposing 
its  performance  on  another  as  a  duty,  or  con- 
ferring it  as  a  right,  must  be  deemed,  where 
requisite,  to  have  communicated  power  bo  to 
act  commensurate  with   the  duty   or  rights 
imposed  or  conferred.     Supplies  afforded  for 
the  personal  use  of  an  agent  are  not  among 
the  objects  presumed  to  be  included  in  the 
agency,  but  if  related  to  it  at  all,  are  merely 
collateral  to  it.     It  follows  that  authority  to 
procure  such  supplies,  on  the  credit  of  the 
principal,  is  not  to  be  presumed,  nor  will  the 
law  presume  a  contract  in  such  a  case,  from 
the  mere  fact  of  furnishing  such  supplies." 


Power  Held  to  ExUi» 

There  are  a  few  decisions  in  which  com- 
mercial agents  have  been  held  to  be  vested 
with  the  apparent  or  implied  authority  from 
the  fact  of  the  agency  to  bind  their  principals 
for  the  hire  of  vehicles.  Huntley  v.  Mathias, 
DO  N.  C.  101,  47  Am.  Rep.  516;  Bentley  v. 
Doggett,  61  Wis.  224,  8  N.  W.  156.  37  Am. 
Rep.  827.  In  the  case  last  cited  the  facts  and 
the  conclusions  of  the  court  therein  were 
stated  as  follows :  "Otis  was  the  agent  of  the 
defendants  for  the  purpose  of  traveling  about 
the  country  with  samples  of  their  merchandise, 
contained  in  trunks,  which  rendered  it  neces- 
sary to  have  a  team  and  carriage  to  transport 
him  and  his  samples  from  place  to  place,  with 
full  authority  to  sell  their  merchandise 
by    sample    to    customers,    and    direct    the 


same     to    be    delivered    according    to     his 
orders.      The    defendants    not    having    fur- 
nished their  agent  the  necessary  teams  and 
carriages     for     transportation,     he     clearly 
had  the  right  to  hire  the  same  and  pay  their 
hire  out  of  the  funds  in  his  hands  belonging  to 
them.     This  is  admitted  by  all  parties.     The 
real  question  is,  can  the  agent,  having  the 
money  of  his  principals  in  his  possession  for 
the  purpose  of  paying  such  hire,  by  neglect- 
ing to  pay  for  it»  charge  them  with  the  pay- 
ment to  the  party  furnishing  the  same,  such 
party    being   ignorant   at   the   time    of   fur- 
nishing the  same   that  the  agent  was   fur- 
nished by  his  principals  with  money  and  for- 
bidden to  pledge  their  credit  for  the  same? 
There   can   be    no   question    that,    from   the 
nature  of  the  business  required  to  be  done  by 
their  agent,  the  defendants  held  out  to  those 
who  might  have  occasion  to  deal  with  him, 
that  he  had  the  right  to  contract  for  the  use 
of  teams  and  carriages  necessary   and  con- 
venient for  doing  such  business,  in  the  name 
of  his  principals,  if  he  saw  fit,  in  the  way 
such  service  is  usually  contracted  for;   and 
we  may,  perhaps,  take  judicial  notice  that 
such  service  is  usually  contracted  for,  pay- 
ment to  be  made  after  the  service  is  per- 
formed.   It  would  seepi  to  follow  that,  as  the 
agent  had  the  power  to  bind  his  principals 
by  a  contract  for  such  service,  to  be  paid  for 
in  the  usual  way,  if  he  neglects  or  refuses  to 
pay  for  the  same  after  the  service  is  per- 
formed, the  principals  must  pay.    The  fault 
of  the  agent  in  not  paying  out  of  the  money 
of  his  principals  in  his  hands  cannot  deprive 
the  party  furnishing  the  service  of  the  right 
to  enforce  the  contract  against  them,  he  be- 
ing ignorant  of  the  restricted  authority  of  the 
agent.     If  the  party  furnishing  the  service 
knew  that  the  agent  had  been  furnished  by 
his  principal  with  the  money  to  pay  for  the 
service,  and  had  been  forbidden  to  pledge  the 
credit  of  his  principals  for  such  service,  he 
would  be  in  a  different  position.    Under  such 
circumstances,  if  he  fumislied  the  service  to 
the  agent,  he  would  be  held  to  have  furnished 
it   upon   the   sole   credit   of   the   agent,   and 
he  would  be  compelled  to  look  to  the  agent 
alone  for  his  pay." 

In  Huntley  v.  Mathias,  90  N.  C.  101,  it  was 
held  that  if  there  was  not  a  legal  presumption 
of  authority  in  an  agent  to  hire  vehicles 
for  the  purpose  of  traveling  from  place  to 
place  in  selling  steam  engines,  an  inference 
of  fact  to  that  effect  could  properly  be  drawn 
by  the  jury,  and  therefore  a  judgment  against 
a  principal  for  injuries  to  a  horse  as  a  result 
of  mistreatment  by  an  agent  was  in  that  case 
sustained.  The  court  said:  "Xow,  common 
experience  and  observation  show,  that 
generally,  a  man,  whether  as  principal  or 
agent,  going  all  about  the  country  from  place 
to  place,  and  in  various  directions,  to  sell. 
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steam  engines,  or  merchandise  of  any  kind 
that  people  generally  purchase,  does  not  go 
on  foot,  but  on  railroads  when  he  can,  on 
horseback,  or  in  light,  convenient  vehicles. 
This  is  done  almost  uniformly,  with  a  view 
to  expedition  as  well  as  the  reasonable  com- 
fort of  the  person  traveling.  In  the  general 
order  of  things,  this  is  done,  and  it  is 
reasonable  and  proper  that  it  should  be. 
And  ordinarily,  where  an  agent  is  sent  out  on 
such  service,  his  principal  furnishes  the 
means  of  transportation.  This  is  not  perhaps 
uniformly  but  it  is  generally  so,  and  if 
there  is  not  a  legal  presumption  of  authority 
in  the  agent  to  hire  a  horse  or  vehicle  for 
the  purpose  of  getting  from  place  to  place, 
the  fact  certainly  raises  the  ground  for  an 
inference  of  fact  to  that  effect,  to  be  drawn 
by  the  jury.  The  nature  of  the  agency  in 
this  case  rendered  it  necessary  that  the  agent 
should  from  time  to  time  have  a  horse  to 
enable  him  to  get  from  one  place  to  another, 
and  this  gives  rise  to  the  inference  that  his 
employer  gave  him  authority  to  hire  one. 
The  corporation  defendant  sent  its  agent  out 
to  travel  from  place  to  place  to  sell  its 
goods,  and  it  gave  him  credit  as-  a  trust- 
worthy man  in  and  about  the  business  of  the 
agency.  In  view  of  the  habits  of  men,  the 
customary  course  of  business,  especially  the 
custom  in  such  agencies  as  that  under  con- 
sideration, there  arose  the  ground  for  an  in- 
ference that  the  jury  might  properly  draw, 
not  conclusive  in  itself,  but  to  be  made  and 
weighed  by  the  jury,  to  the  effect  that  the 
agent  Mathias  had  authority  to  hire  the 
horse  for  the  purpose  of  his  agency." 

However,  in  Covington  v.  Newberger,  99  N. 
C.  527,  6  S.  E.  205,  the  rule  was  laid  down 
that  conceding  a  principal  would  ordinarily 
under  the  doctrine  of  implied  authority  be 
liable  for  traveling  expenses  such  as  a  hotel 
bill  incurred  by  his  sales  agent,  still  its  ap- 
plication must  be  within  the  limits  and  sub- 
ordinate to  well-known  custom.  So  in  that 
case  where  there  was  evidence  showing  it  to 
be  the  general  custom  that  transient  patrons 
at  hotels  were  expected  to  pay  cash  for  their 
bills,  it  was  held  that  since  a  salesman 
staying  at  the  plaintiff's  hotel  at  various 
times  over  a  period  of  considerable  length 
had  failed  to  pay  cash  according  to  custom, 
in  the  absence  of  any  agreement,  it  became 
the  manifest  duty  of  the  hotel  proprietor  if 
he  intended  to  hold  the  principal  to  notify 
him  of  the  agent's  neglect  in  this  respect,  and 
having  failed  to  do  that  he  should  be  preclud- 
ed from  a  recoverv. 

The  chauffeur  who  has  in  charge  an  auto- 
mobile which  breaks  down  on  the  road  has 
implied  or  apparent  authority  to  order  auch 
repairs  as  are  necessary  to  enable  him  to  pro- 
ceed on  his  journey.  But  that  is  the  extent  of 
the  apparent  or  implied  authority.    Gage  y. 


Callanan,  57  Misc.  479,  109  N.  Y.  S.  844, 
reversed  on  other  grounds,  128  App.  Div. 
752,  113  N.  Y.  S.  227. 

In  Saugerties,  etc.  Steamboat  Co.  v.  Miller, 
76  App.  Div.  167,  78  N.  Y.  S.  451,  an  action 
brought  against  an  employer  to  recover  a  bill 
for  transportation  on  the  plaintiff^s  boats  of 
horses,  carriages  and  baggage,  it  appeared 
that  the  employer,  having  furnished  his  head 
coachman  with  funds  to  pay  the  carrying 
charges,  directed  him  at  various  times  to 
take  the  property  back  and  forth  between  his 
two  summer  homes,  and  that  the  steamboat 
company,  knowing  that  the  property  belonged 
to  the  defendant,  transported  it  at  the 
request  of  the  coachman  charging  the  value 
of  the  transportation  services  as  directed  hj 
him  against  the  defendant.  Xo  recovery  was 
allowed  against  the  principal  it  being  held 
that  the  surrounding  circumstances  were  not 
such  as  to  confer  on  the  agent  apparent 
authority  to  charge  his  principal  in  this 
manner  and  that  the  agent  could  not  be 
deemed  to  have  implied  power  to  pledge  the 
credit  of  the  principal  for  such  charges  from 
the  mere  fact  of  the  agency.  The  court  said: 
''If  there  be  no  implied  authority  from  the 
fact  of  agency  in  an  agent  to  pledge  the  credit 
of  his  principal  for  property  purchased  and 
used  by  the  principal,  I  am  unable  to  see  why 
there  should  be  any  implied  authority  in  the 
agent,  from  the  mere  fact  of  agency,  to  pledge 
the  credit  of  his  principal  for  services  ren- 
dered. This  plaintiff  could  have  protected 
himself  by  demanding  cash  for  the  transpor- 
tation, and  could  even  have  enforced  that 
demand  by  asserting  its  lien.  This  is  not  a 
case  where  one  of  two  innocent  parties  must 
suffer.  If  there  be  no  implied  authority  in 
the  agent  from  the  mere  fact  of  agency  to 
pledge  the  credit  of  his  principal,  the  plaintiff 
was  not  an  innocent  party  in  giving  that 
credit.  The  rule  is  unquestioned  that  an 
agent  may  charge  his  principal  not  onlv 
within  his  actual  authority  but  within  his 
apparent  authority;  but  there  is  no  apparent 
authority  to  pledge  the  credit  of  the  princi- 
pal from  the  mere  fact  of  agency.  It  is  not 
claimed  that  there  are  any  surrounding 
circumstances  here  from  which  such  apparent 
authority  could  bp  found,  except  that  Con- 
nell  was  acting  confessedly  and  openly  aa  the 
agent  of  the  defendant  in  contracting  for  this 
transportation.  There  is  evidence  to  the  ef- 
fect that  property  had  heretofore  been  trans- 
ported and  a  bill  afterwards  paid  by  Connell, 
the  coachman.  There  is  no  evidence  that  this 
fact  was  known  to  the  defendant;  in  faet» 
the  proof  is  to  the  contrary.  Upon  the  evi- 
dence, it  stands  uncontradicted  that  at  all 
times  when  transportation  was  contracted 
for  by  Connell  he  had  in  his  possessicm  funds 
from  the  defendant  to  pay  therefor.  The 
question  here  raised  is  an  important  one,  and 
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cannot  be  influenced  by  any  apparent  hard- 
ship to  the  plaintiff.  I  am  unable  to  see 
any  principle  of  law  upon  which  the  defend- 
ant  can  be  held  liable." 

In  a  Quebec  case  it  has  been  held  that 
where  the  principal  of  a  commercial  traveler 
had  agreed  that  the  agent  was  to  be  empow- 
ered to  draw  on  him  for  traveling  expenses 
and  had  failed  to  meet  a  draft  drawn  pur- 
suant to  the  agreement,  the  agent  might 
pledge  the  samples  which  he  had  in  his  pos- 
session for  necessary  expenses.  Kennedy  V. 
Cornell,  Q.  B.  17  Dec.  1879. 

The  authority  of  the  secretary  of  an  insur- 
ance company  acting  as  its  agent  was  held 
in  Brown  v.  Security  L.  Assur.  Co.  46  Quebec 
Super.  Ct.  276,  not  to  have  been  exceeded 
where,  having  the  power  to  enter  into  negb- 
tiations  and  to  interview  persons  Residing 
without  the  province  of  Quebec  with  a  view 
to  engaging  them  as  managers  of  the  com- 
pany, he  made  arrangements  to  pay  the  trav- 
eling expenses  of  a  prospective  manager  to 
enable  him  to  meet  the  board  of  directors  of 
the  company. 


VAKDRT  ET  AL. 
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QUEBEC  IUiII.WAT,  LIGHT,  HEAT 
AND  POWER  COMPANY. 

Canada  Supreme  Court — ^March  3,  1916. 

53  Can,  Sup,  Ct,  72, 


Eleotrioity  —  Cottdiiotims  EzoewiiTe 
Current  Into  Building  -*-  Defective 
WirtiLK  ^  Presumption  of  Negli- 
gence. 

Where  it  appears  that  a  high  tension  wire 
was  in  close  proximity  to  a  low  tension  wire 
used  for  the  lighting  of  buildings,  that  the 
transformer  by  which  the  current  was 
stepped  down  was  not  grounded,  and  that 
the  buildings  were  not  equipped  with  cut- 
offs, the  fact  that  a  high  tension  current  is 
carried  into  a  building  by  a  branch  of  a  tree 
blowing  over  the  wires,  causing  the  destruc- 
tion of  the  building,  makes  a  case  for  the 
jury  as  to  the  liability  of  the  electric  com- 
pany. 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  King's  Bench,  Appeal 
Side,  Province  of  Quebec. 

• 

Action  by  Georges  A.  Vandry  et  al.,  plain- 
tiffs, against  Quebec  Railway,  Light,  Heat  and 
Power  Company,  defendant.  Judgment  for 
plaintiffs  in  Superior  Court,  District  of  Que- 
bec: DoRiON,  Judge.     Judgment  reversed  by 


Court   of   King's   Bench.     Plaintiffs  appeal. 
The  facta  are  stated  in  the  opinions.     Ke- 

VERSED.   . 

I/.  A.  TaschereaUy  K.C.  and  Cwnnon,  K.C. 
for  appellants. 

Q.  G,  Stuart,  K.  C.  for  respondent. 

TaachereaUf  Roy,  Cannon  d  Parent,  solic- 
itors for  appellants. 

Pentland,  tituart,  Oravel  d  Tlwmson,  so- 
licitors for  respondent. 

[74]  Da  VIES,  J.  {dissenting). — ^Notwith- 
standing the  enormous  mass  of  testimony 
which  appears  to  have  been  given  in  these 
cases  and  the  great  number  of  points  raised 
by  the  plaintiffs  on  which  it  is  contended  that 
the  defendants  should  be  held  liable,  it  seems 
to  me  that  the  re^l  substantial  questions  are 
reduced  to  very  few. — First,  whether  there 
was  evidence  of  negligence  on  the  part  of  the 
defendant  company  in  not  grounding  their 
transformer  secondary  wires,  or  other  neg- 
ligence which  was  an  elTective  cause  of  the 
damages  complained  of,  and  next  whether  the 
company  is  liable  for  these  damages  irrespec- 
tive of  proof  of  negligence  under  the  statute 
58  &  59  Vict.,  ch.  13,  under  which  they  were 
carrying  on  their  operations  and  under  arti- 
cles 1053  and  1054  of  the  Civil  Code  of 
Quebec. 

The  case  of  the  plaintiff  Vandry  and  the. 
four  other  appeals,  by  insurance  companies 
which  are  suing  as  having  been  subrogated  to 
the  rights  of  the  parties  whose  houses  they 
had  insured,  depend  upon  the  same  facts  and 
are  the  result  of  fires  which  took  place  on 
the  19th  and  20th  of  December,  1912,  which 
the  appellants  contend,  as  I  think  rightly, 
were  caused  by  an  electric  current  supplied 
by  the  respondents  for  the  lighting  of  the 
burnt  buildings. 

[75]  As  to  the  contention  that,  without 
proof  of  fault  or  negligence,  absolute  liability 
of  the  company  is  established  under  article 
1054  C.  C.  upon  its  being  proved  that  the 
damage  sued  for  waa  caused  by  a  ''thing 
which  it  had  under  its  care"  or  because,  as 
contended,  the  company  failed  to  prove  that 
it  was  imable  to  prevent  the  act  which  caused 
the  damage,  I  am  of  full  accord  with  the  judg- 
ment of  the  court  of  appeal  which,  as  I  under- 
stand it,  is  that  fault  or  negligence  causing 
or  contributing  to  the  accident  on  the  part 
of  the  defendant  company  not  having  been 
proved,  they  are  not  liable  for  damages. 

The  question,  to  my  mind,  resolves  itself 
into  this: — Whether  the  respondent  company 
can  be  held  responsible  for  damages  resulting 
from  the  exercise  of  its  statutory  powers 
where  no  negligence  on  its  part  is  proved. 

In  the  case  of  Canadian  Pac.  R.  Co.  v.  Roy 
[1002]  A.  C.  (Eng.)  220,  it  was  held  by  the 
Judicial  Committee  of  the  Privy  Council 
that: 
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"A  railway  company  authorized  by  statute 
to  carry  on  its  railway  undertaking  in  the 
place  and  by  the  means  adopted  is  not  respon- 
sible in  damages  for  injury  not  caused  by  neg- 
ligence, but  by  the  ordinary  and  normal  use 
of  its  railway;  or,  in  other  words,  by  the 
proper  execution  of  the  power  conferred  by 
the  statute. 

"The  previous  state  of  the  common  law  im- 
posing liability  cannot  render  inoperative  the 
positive  enactment  of  a  statute.  Neither  the 
Civil  Code  of  Lower  Canada,  art.  356,  nor  the 
Dominion  'Railway  Act,*  ss.  92,  288,  on  their 
true  construction,  contemplates  the  liability 
of  a  railway  company  acting  within  its  stat- 
utory powers: — 

"So  held,  where  the  respondent  had  suffered 
damage  caused  by  sparks  escaping  from  one 
of  the  appellant's  locomotive  engines  while 
employed  in  the  ordinary  use  of  its  railway." 

Later,  in  the  case  of  Dumphy  v.  Montreal 
Light,  Heat  and  Pow6r  Co.  [1907]  A.  C. 
(Eng.)  454,  9  Ann.  Cas.  749,  the  Judicial 
Committee  held  [76]  "that  the  respondents, 
being  authorized  by  Quebec  Act,  1  Edw.  VII, 
ch.  66,  sec.  10,  in  the  alternative,  to  place 
their  wires  either  overhead  or  underground, 
were  not  guilty  of  negligence  in  adopting  one 
alternative  rather  than  the  other,  or  in  neg- 
lecting to  insulate  or  guard  the  wires  in  the 
absence  ■  of  evidence  that  such  precaution 
would  have  been  effectual  to  avert  the  acci- 
dent." 

Each  of  these  decisions  was  based  on  the 
ground  that  proof  of  negligence  or  fault  caus- 
ing the  injuries  complained  of  was  essential 
to  entitle  a  person  injured  to  recover  dam- 
ages caused  by  the  exercise  by  a  company 
of  its  statutory  powers. 

The  current  of  decisions  in  this  court  has, 
I  think,  been  uniform  to  the  same  effect  and 
no  decision  that  I  am  aware  of  can  be  found 
to  the  contrary,  supporting  the  proposition 
now  contended  for  under  article  1054  of  the 
Civil  Code. 

There  must  be  evidence  proving  the  exist- 
ence of  fault  on  the  part  of  the  defendant,  or, 
at  any  rate,  since  the  decision  of  the  Privy 
Council  in  the  case  McArthur  v.  Dominion 
Cartridge  Co.  [1906]  A.  C.  (Eng.)  72,  from 
which  the  tribunal  may  reasonably  and  fairly 
infer  both  tiie  existence  of  the  fault  and  its 
connection  with  the  injury  complained  of. 

Then,  as  to  the  contention  that  sub-section 
{e)  of  section  13  of  the  Dominion  Act  in- 
corporating the  company  and  under  which  it 
was  operating  declared  the  company  should 
be  "responsible  for  all  damages  which  its 
agents,  servants  or  workmen  caused  to  in- 
dividuals or  property  in  carrying  out  or  main- 
taining any  of  its  said  works,"  I  would  apply 
the  language  used  by  The  Lord  Chancellor  in 
delivering  the  judgment  of  the  Privy  Council 
in  the  case  of  Canadian  Pac.  R.  Co.  v.  Roy 
[1902]   A.  C.   (Eng.)   220,  at  page  231. 


[77]  "Section  288  (of  tiie  'Railway  Act'  of 
1888)  is  more  plausibly  argued  to  have  main- 
tained the  liability  of  the  company,  notwith- 
standing the  statutory  permission  to  uae  the 
railway ;  but  if  one  looks  at  .  .  .  the  great 
variety  of  provisions  which  give  ample  mate- 
rials for  the  operation  of  that  section,  it 
would  be  straining  th^  words  unduly  to  give 
it  a  construction  which  would  make  it  repug- 
nant, and  authorize  in  one  part  of  the  stat- 
ute what  is  made  an  actionable  wrong  in  an- 
other. It  would  reduce  the  legislation  to  on 
absurdity,  and  their  Lordships  are  of  opinion 
that  it  cannot  be  so  construed." 

But  whatever  may  be  the  meaning  of  the 
language  of  ^this  clause  {e)  it  cannot,  in  liny 
opinion,  be  construed  so  as  to  embrace  or 
cover  such  an  accident  as  we  have  proved  in 
this  case,  one  caused  by  force  majeure  and 
without  negligence  on  the  part  of  the  respond- 
ent company. 

The  substantial,  if  not  the  only  ground  on 
which  the  plaintiffs  could  hope  to  establish 
negligence  on  the  part  of  the  company  was 
the  non-grounding  of  the  transformer  second- 
ary wires. 

Tlie  company,  in  erecting  its  poles  along  the 
roadside  and  supplying  electricity  to  light 
the  houses  whose  owners  or  occupants  desired 
to  have  it,  was  admittedly  doing  so  in  the 
exercise  of  a  statutory  power  authorizing  it 
to  carry  electricity  on  wires  attached  to  poles 
on  any  public  road  in  the  vicinity  of  Quebec. 

In  the  operation  which  it  was  so  carrying 
on,  it  was  doing  that  which  the- statute  au- 
tliorized. 

The  trial  judge  distinctly  found  that,  with 
the  above  exception  of  this  non -grounding, 
none  of  the  complaints  made  against  the  con- 
dition of  the  line  were  well  founded. 

The  company's  contention  was,  and  it  seems 
to  me  to  be  proved,  that  its  wires  were  strung 
along  poles  placed  on  the  St.  Foy  Road,  on 
the  highway,  and  were  in  good  order  and 
condition,  that  on  the  night  on  which  ap- 
pellant's house  was  destroyed  a  large  branch 
of  a  tree  growing  on  the  property  of  Victor 
Chateauvert,  [78]  one  of  the  parties  insured 
and  whose  rights  became  subrogated  to  the 
Queen  Insurance  Company,  one  of  the  plain- 
tiffs, was,  as  the  result  of  a  great  wind  and 
sleet  storm,  blown  off  the  tree  and  carried 
out  to  the  highway  upon  the  respondents' 
wires  bringing  the  primary  wire,  with  its 
high-tension  current,  into  contact  with  th<* 
secondary.  The  tree  was  approximately  90 
feet  high  and  the  branch  which  broke  was 
at  a  measured  distance  of  63  feet  from  the 
ground.  It  was  a  branch  growing  upwards  in 
a  westerly  direction  and  at  the  time  it  broke 
was  covered  with  a  thick  coating  of  ice  and 
driven  by  a  wind  which  attained  a  speed  of 
38  miles  an  hour.  Tlie  respondent  defendants 
further  contended  that  if  the  wiring  of  the 
house  had  been  properly  done  and  efficiently 
maintained,  instead  of  being  as  it  was  most 
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defective,  no  injury  probably  would  have  re- 
«sulted  even  if  the  bigh-tension  current  had 
been  introduced  into  the  house. 

It  was  also  proved  that  the  defendants 
(respondents),  were  in  no  way  responsible  for 
the  house  wiring.  That  was  a  matter  entirely 
within  the  duty  of  the  plaintiffs  (appellants). 

The  primary  wires,  three  in  number,  were 
strung  from  pole  to  pble  upon  cross-bars,  and 
the  secondary  wires,  two  in  number,  were 
striug  some  distance  beneath  them  on  other 
cross-bars. 

The  tree  on  Chateauvert's  property  from 
which  the  branch  broke  off  was  in  a  field  at 
a  distance  of  22  feet  6  inches  from  the  road- 
fence  and  a  few  feet  further  from  the  centre 
of  the  pole  line.  To  reach  the  primary  wires 
it  was  contended  the  branch  must  have  been 
carried  a  distance  of  33  feet  6  inches  and 
this  could  only  be  done  by  an  extremely  vio- 
lent wind  and  by  the  broken  branch  sliding 
along  the  lower  branches  of  the  tree,  all  of 
which  were  heavily  coated  with  ice.  [79] 
The  tree  and  the  branch  were  shewn  to  have 
been  sound,  without  any  visible  weakness  and 
defect,  and  the  branch,  some  9  feet  in  length, 
was  one  of  the  exhibits  in  the  case  produced 
before  this  court. 

Tlie  majority  of  the  court  of  appeal  was 
of  the  opinion  that  nothing  was  shewn  to  have 
existed  which  should  have  caused  any  one  to 
anticipate  the  occurrence  of  such  an  accident 
as  happened,  that  it  was  one  for  which  re- 
spondent defendants  were  in  no  way  respon*^!- 
ble  and  that,  in  view  of  the  proved  defective 
condition  of  the  interior  wiring  of  the  burnt 
buildings  for  which  the  respondents  were  not 
responsible,  the  grounding  of  the  transformer 
would  instead  of  being  a  protection  have 
been  rather  an  added  danger. 

After  hearing  the  argument  at  bar  and 
reading  the  evidence  of  the  different  experts 
and  engineers  on  the  point  of  this  ground- 
ing and  the  correspondence  between  the  de- 
fendants' manager,  and  Mr.  Bennett,  in  De- 
cember, 1911,  on  the  same  question,  I  have 
reached  the  same  conclusion  as  the  court  of 
appeal,  namely,  that  while  electrical  expert 
opinion  is  strongly  in  favour  of  the  ground- 
ing of  the  transformer  secondary  wires  as  a 
protection  and  safeguard  against  accidents 
happening  from  the  possible  contact  of  the 
primary  wire  with  the  secondary  wires  in 
cases  where  the  inside  wiring  of  the  houses 
is  good,  such  grounding  would  not  be  a  safe- 
guard or  protection  with  respect  to  hooises 
the  inside  wiring  of  which  was  as  bad  and 
defective  as  it  was  shewn  to  have  been  in 
this  case. 

Being  of  the  opinion,  therefore,  that  the 
respondents,  in  the  exercise  of  their  statutory 
powers,  were  not  responsible  in  damages  for 
injuries  not  caused  by  negligence  on  their 
part;  that  no  such  negligence  was  or  could  be 
found  on  the  facts  of  this  case ;  that  the  acci- 


dent which  happened  and  brought  the  primary 
[80]  and  secondary  wires  into  contact  and 
carried  the  high-tension  current  of  the  former 
into  the  houses  was  caused  by  the  branch  of  a 
tree  being  blown  oif  and  carried,  by  force  of 
a  high  wind  in  a  sleet  storm,  some  distance 
out  to  the  highway  and  on  to  the  wires  and 
was  an  accident  which  they  could  not  have 
anticipated  and  for  which  they  should  not 
be  held  responsible,  and  against  which  no  pre- 
caution has  been  suggested  which  they  could 
or  ought  to  have  taken ;  and  that  the  injuries 
caused  to  the  plaintiff  might  have  been  avoid- 
ed if  the  inside  wiring  of  his  house  had  not 
been  bad  and  defective,  a  condition  for  which 
he  alone  is  responsible,  I  would  dismiss  this- 
and  the  other  appeals  with  costs. 

Idington,  J. — Notwithstanding  the  volu- 
minous material  of  law  and  fact  presented  for 
consideration  herein,  and  over  two  days  of 
argument  spent  in  enlightening  us  as  to  the 
bearing  thereof,  I  think  that  to  be  decided 
in  the  case  is  within  a  very  narrow  compass, 
when  be  iiccepts  as  proven  that  w^hich  every 
fair-minded  person  seems  to  have  assumed, 
and  eliminate  that  which  is  either  irrelevant 
or  immaterial. 

Yet,  a«  will  presently  appear,  from  my 
point  of  view  there  are  some  things  relevant 
to  what  has  to  be  decided  which  one  should 
have  desired  to  know  more  about  than  is  pre- 
sented in  evidence  or  has  been  dealt  with  in 
argument. 

Passing  meantime  these  considerations  it 
seems  abundantly  clear  that  the  property  in 
question  was  destroyed  by  the  force  of  an 
electric  current  of  2,200  volts  passing  into  the 
premises  in  question  which  no  one  could  ever 
have  imagined  had  been  prepared  to  receive 
and  resist  the  ill  effects  of  more  than  a  cur- 
rent [81]  of  one  hundred  and  eight  to  one 
hundred  and  fifty  volts  of  electric  current. 

It  is  equally  clear  that  this  was  produced 
by  reason  of  a  large  branch  of  a  tree  breaking 
and  being  blown  by  the  wind  upon  the  wire 
of  respondent.  'The  danger  of  such  a  thing 
happening  was  so  well  recognized  by  those 
engaged  in  the  business  that  experts,  includ- 
ing respondent's  witness  Mr.  Herdt,  herein- 
after quoted  on  other  points,  tell  us  without 
hesitation  or  contradiction  that  those  so  en- 
gaged out  of  necessity  for  safety  seek  to  have 
the  trees  near  to  their  wires  removed  or  so 
trimmed  as  to  avert  or  ameliorate  such  dam- 
ages. 

Everything,  therefore,  urged  in  law  or  in 
fact  as  an  impediment  to  the  application  of 
such  means  of  safety  rendered  it  the  more  in- 
cumbent upon  the  respondent  to  secure,  by 
other  means,  the  protection  of  life  and  prop- 
erty where  it  carried  on  its  operations. 

The  freezing  of  rain  falling  upon  the  trees 
at  certain  seasons  in  Canada  and  consequent 
destruction  of  their  branches  by  force  of  wind 
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operatinjr  upon  them  when  so  laden  is  too 
frequent  an  occurrence  to  escape  the  attention 
of  any  intelligent  person. 

The  possibility  of  the  branches  being  in  such 
circumstances  carried  from  tall  trees  a  much 
greater  distance  than  anything  involved  here- 
in should  be  so  obvious  to  any  Canadian, 
keeping  his  eyes  open,  that  it  is  hardly  neces- 
sary to  dilate  upon  that  incidental  feature 
appearing  in  this  case  and  becoming  a  sub- 
ject of  grave  argument. 

In  short,  the  case  is  reduced  to  the  con- 
sideration of  a  few  facts  and  the  law  bearing 
thereon. 

The  respondent  is  engaged  in  the  business 
of  lighting  by  means  of  electricity.  It  pro- 
duces electric  current  for  distribution.  In 
order  to  divide  the  current  generated  therefor 
it  uses  transformers  whereby"  the  main  [82] 
electric  force  is  reduced  to  such  fractions 
thereof  as  may  be  conducted  with  safety  into 
houses  or  other  places  to  be  lighted  by  means 
of  lamps  it  supplies  for  the  purpose.  These 
fractional  currents,  if  I  may  so  speak,  are 
conducted  by  one  wire,  or  set  of  wires,  whilst 
the  main  or  primary  current  is  carried  upon 
another  wire.  Both  wires  are  carried  over- 
head by  means  of  same  set  of  poles  and  cross- 
arms  and  should  be  so  far  apart  as  to  avoid 
the  dangers  of  induction  of  current  from  one 
to  the  other. 

It  is  alleged  and,  I  incline  to  think,  sup- 
ported by  some  evidence  that  the  respondent's 
primary  and  secondary  wires  were  strung  too 
close  together.  In  my  view  of  the  case  I  have 
not  found  it  necessary  to  reach  a  definite 
opinion  upon  that  disputed  fact.  I  therefore 
eliminate  it  from  what  is  necessary  to  be 
considered. 

Tlie  naked  facts  are  that  the  branch  of  a 
tree  (which  might,  under  the  circumstances 
I  have  adverted  to,  be  so  expected  to  fall  and, 
hence,  had  to  be  guarded  against)  falling 
upon  these  wires,  caused  in  the  absence  of 
the  use  of  a  grounding  at  the  transformer, 
the  currrent  of  2,200  volts  to  be  carried  in  the 
primary  wire  to  pass  into  the  secondary  wire 
and  thereby  to  the  houses  only  prepared  or 
supposed  to  be  only  prepared  to  resist,  or 
rather  receive  with  safety,  a  current  of  one 
hundred  and  eight  volts. 

The  result  in  each  house  in  question  herein 
was  a  fire  and  destruction  of  property. 

The  api^ellant  Vandry  was  indemnified  for 
part  of  his  loss  by  the  insurance  companies 
which,  in  turn,  were  subrogated  for  him  in 
rebpect  of  so  much  thereof  as  so  paid,  and 
they  sue  by  virtue  of  such  subrogatifms. 

Other  companies  claim  in  subrogation  of 
the  other  sufferers. 

[83]  Xothing  turns  upon  the  question  of 
subrogation  beyond  one  or  two  points  of  pro- 
cedure and  costs  to  be  referred  to  hereafter. 

The  learned  trial  jndgo  held  the  respondent 
liable  mainly,  if  not  entirely,  upon  the  ground 


that  there  was  a  means  well  known  to  the 
respondent  which  is  ought  to  have  adopted, 
but  did  not  adopt,  to  provide  for  just  such 
probable  contingencies  as  happened,  and,  for 
the  reasons  I  already  have  given,  were  likely 
to  happen. 

That  means  was  the  grounding  at  the  trans- 
former of  the  secondary  wire  whereby  the 
augmented  current  therein  caused  by  the  acci- 
dent would  have  been  conducted  to  earth  in- 
stead of  into  the  houses  in  question. 

The  means  of  insuring  safety  by  grounding 
secondary  wires  at  the  transformer  is  thus 
referred  to  by  Mr.  Herdt,  one  of  the  respond- 
ent's scientific  expert  witnesses,  as  follows:— 

"Q.  You  also  add  that  this  practice  has 
been  carried  into  effect  very  generally  by  most 
large  operating  companies? 

"A.  Yes,  sir. 

''Q.  That  was  to  your  personal  knowledge! 

''A.  Yes,  to  my  personal  knowledge. 

"Q.  For  how  many  years  prior  to  this  let- 
ter, had  this  practice  been  carried  into  effect 
by  the  large  operating  companies,  as  stated 
by  you  in  your  letter? 

^'A.  Some  of  the  large  operating  companies 
have  started  grounding  transformer  second- 
aries early  in  1900,  1902,  or  1903,  but  it  haa 
taken  them  years  to  carry  that  out. 

"Q.  But  the  grounding  of  transformers  was 
being  put  into  effect  by  large  operating  com- 
panies ten  years  prior  to  your  letter? 

'^A.  Ten  years;  hardly  ten  years. 

^Q.  That  is  what  you  have  aaid:  You  have 
said  twelve  years  even? 

''A.  It  was  started. 

''Q.  It  was  started  in  or  about  1900? 

"A.  In  1902  or  1903. 

"Q.  So,  for  ten  years  that  had  been  going 
on? 

"A.  For   ten    years   that   had   been  going 


on." 

The  results  are  testified  to  by  same  witness 
as  follows: — 

[84]  "A.  Do  I  personally  know  of  any 
case  where  the  inside  wiring  is  good  and  the 
transformer  grounded? 

"Q.  Yes? 

''A.  No,  I  do  not  know  of  any  case. 

*'Q.  So  in  all  cases  that  you  are  aware  of, 
or  that  come  to  your  knowledge,  when  the 
transformer  was  grounded  and  the  inside 
wiring  being  good,  no  fire  started? 

"A.  No.    If  I  know  of  any  case? 

*'Q.  Yes? 

"A.  No,  I  do  not." 

The  only  answer  made  thereto  which  seems 
worth  a  moment's  consideration  is  that  in 
the  case  of  a  defectively  wired  house  there 
would  be  a  possibility  of  increasing  thereby 
the  danger  to  life  and  property  therein. 

It  was  further  alleged  that  the  houses  in 
question  were  of  the  defectively  wired  daw. 
But  how  is  that  an  answer?  Had  the  re- 
spondent any  right  to  venture  to  supply  light 


VANDRY  V.  QUEBEC  R.  ETC.  CO. 

5S  Can.  Sup,  Ct.  72. 


M7 


tt 


t*i 


ti 


Sit 


to  such  a  house?  Where  in  its  charter  or  in 
law  can  it  find  justification  for  doing  so? 
The  means  for  determining  whether  or  not 
■&  house  is  of  that  character  is  referred  to 
i>y  Mr.  Herdt,  its  own  witness,  as  follows: 

"Q.  I  am  very  sorry  to  say  that  all  that 
happened.  Now  I  understand  that  there  are 
some  special  instruments  to  test  the  wiring 
iu  a   private  dwelling? 

"A.  Yea. 

**Q.  Are  they  expensive   instruments?" 

Counsel  for  defendant  objects  to  this  ques- 
tion. 

"A.  No. 

"Q.  These  tests  may  be  easily  made  by  the 
•electrical  company? 

*A.  Very  easily. 

'Q.  Easily  made? 

"A.  Easily  made. 

"Q.  And  it  is  a  perfectly  safe  test? 

'A.  Perfectly  safe  test. 
'Q.  If  the  wiring  will  hold  that  test,  then 
the  transformer  can  be  grounded  without  any 
trouble? 

"'A.  Well,  the  different  companies  may  have 
different  methods  of  testing,  different  require- 
ments of  testing;  but  generally  speaking,  the 
in»ulation  resistance  test  is  not  a  difficult  one 
to  make. 

"Q.  So  as  an  electrical  engineer,  you  know 
of  not  only  one  method  of  testing,  but  of 
several  good  methods  of  testing? 

[85]  "A.  Yes. 

"Q.  And  if  the  wiring  will  pass  that  test, 
-why,  you  can  recommend  the  grounding  of 
the  transformer? 

"A.  Yes,  sir. 

'Q.  As  a  safety  device  for  life  and  fire? 

'A.  Yes,  sir." 

And  Mr.  Wilson,  another  of  its  witnesses, 
aay  8 : 

**Q.  It  is  quite  easy  for  the  electrical  com- 
pany to  test  the  wiring  of  the  houses  as  you 
do  in  Montreal? 

"A.  Yes,  they  can  test  to  find  out  if  there 
is  ground,  easy  enough. 

"Q.  And  your  practice  in  Montreal  is  to 
refuse  current  to  any  house  that  will  not 
stand  the  test? 

**A.  Well,  we  have  to  cut  them  off. 

"Q.  So  that  good  wiring  won't  suffer  for 
the  bad? 

"A.  We  exact  now  a  certificate  from  the 
Fire  Underwriters  to  connect  the  thing." 

And  this  condition  of  things  had  prevailed 
in  Montreal,  he  tells  us,  since  1009,  about 
four  years  before  this  accident. 

Surely  the  distance  between  Montreal  and 
•Quebec  is  not  so  great  as  to  have  prevented  the 
intelligence  of  what  was  known  at  the  former 
place  to  have  reached  the  understanding  of 
those  in  the  latter  place  conducting  a  business 
wherein  it  became  their  bounden  duty  in  law 
to   recognize    the    advancement   of   scientific 
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knowledge  and  the  results  of  experience  in 
order  that  they  might  exercise  due  care  and 
have  some  regard  to  the  protection  of  the 
lives  and  property  of  others. 

Mr.  Wilson  tells  us  that  previous  to  1005 
they  had  been  so  unfortunate  as  to  have  had 
two  or  three  people  killed  by  primaries  and 
secondaries  coming  into  contact. 

Suppose  there  had  been  someone  killed  in- 
stead of  only  a  fire  occasioned  by  the  neglect 
of  duty  on  the  part  of  the  respondent's  man- 
agement, and  the  manager  had  been  placed  on 
trial  for  manslaughter  and  the  evidence  here- 
in, and  especially  of  his  perversity,  spread  out 
in  his  correspondence  with  Mr.  Bennett  [86] 
appealing  to  him  for  a  change  of  methods  and 
practice,  had  been  adduced,  I  am  puzzled  to 
know  what  answer  he  could  have  made  to 
such  a  charge.  Yet  substantially  the  question 
here  involved  and  that  in  the  case  I  put  are 
the  same.  The  only  difference  is  that  one 
depends  on  the  interpretation  to  be  put  upon 
two  articles  of  the  Code  designed  to  secure 
a  remedy  for  those  suffering  from  the  neglect 
of  others  and  in  the  Criminal  Code  is  ex- 
pressed in  sections  247  and  262  combined  in 
slightly  different  language. 

I  can  understand  the  case  of  a  man  in  the 
situation  of  Vandry  having  contracted  himself 
out  of  any  recourse  against  the  respondent. 
That,  however,  is  not  pretended  here.  All  we 
can  infer  from  what  appears  is  that  there 
must  have  been  a  contractual  relation  between 
the  respondent  and  someone  to  light,  by 
means  of  electricity,  the  premises  in  question 
in  each  case. 

It  was  the  duty  of  respondent  to  have  seen 
to  it  when  applied  to  for  such  a  service  that 
it  could  perform  the  service  with  something 
like  reasonable  safety  for  life  and  property. 

Was  this  appellant  Vandry  or  his  tenant 
the  Hunt  Club  the  applicant  for  the  service 
herein?  So  far  as  the  printed  case  goes  I 
am  unable  to  discover.  He  had  bought  the 
property  from  the  club  in  February,  1012,  and 
agreed  to  lease  it  to  the  club.  He  had  ap- 
parently been  a  member  of  the  club  when,  in 
1000,  the  work  was  done  of  installing  elec- 
trical appliances  therein,  and  I  gather  had 
been  on  a  committee  having  to  do  with  letting 
that  contract. 

If  the  relations  between  the  parties  had 
been  more  accurately  and  definitely  put  in 
evidence  it  would  have  been  more  satisfactory 

In  many  cases  of  negligence  the  legal  rela- 
tionship between  the  parties  concerned  must 
be  examined  with  [87]  care.  The  nature  and 
quality  of  the  act  or  omission  called  negli- 
gence can  only  in  many  such  cases  be  deter- 
mined as  result  of  such  examination. 

The  relation  between  a  company  like  the 
respondent  and  a  tenant  can  hardly  as  of 
course  and  of  necessity  explain  away  all  the 
rights   of  the   owner   seeking   relief   against 
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negligent  conduct  of  the  company  towards 
him  such  as  in  'evidence  herein. 

If  the  tenant  and  company  were  both  found 
to  have  entered,  without  this  permission,  into 
any  enterprise  endangering  the  premises,  that 
would  not  of  itself  answer  the  claim  of  the 
owner. 

As  this  phase  of  the  matter  was  not  pre- 
sented in  argument  and  the  evidence  is  far 
from  clear,  the  only  use  I  wish  to  make  of  it 
is  by  way  of  illustration  of  how  little  there 
is,  when  one  comes  to  consider  the  respond- 
ent's pretentions  in  the  answer  it  makes, 
relative  to  the  failure  to  protect  by  grounding 
the  wire. 

In  such  a  case  as  I  put,  and  as  possibly  in 
fact  exists  herein,  there  could  be  found  no 
excuse  for  attempting  to  supply  electric  cur- 
rent without  testing  to  see  if  the  fixtures  were 
sufficient  to  ensure  safety  when  protected  by 
means  of  grounding.  If  'so  f  >und  it  could 
and  should  protect  by  grounding.  Otherwise 
it  should,  out  of  regard  to  the  lives  and 
property  of  others,  refuse  to  turn  its  danger- 
ous machine's  destructive  forces  upon  the 
property. 

It  seems,  from  the  evidence,  clearly  estab- 
lished that  when  this  course  is  pursued  there 
is  practically  no  danger  of  fire  or  loss  to  any 
one;  save  in  the  possible  loss  to  the  company 
of  the  possible  profits  derivable  from  an  un- 
desirable customer.  It  should  never  be  for- 
gotten that  in  such  case  the  safety  of  adjacent 
properties  either  not  using  electric  lights,  or 
using  [88]  them  with  the  very  best  electrical 
fixtures  available,  are  all  jeopardized  by 
following  any  other  course. 

I  think  the  dutv  was  the  same  in  the  case 
of  any  one  applying  as  owner  for  lighting  to 
be  done,  unless  the  owner  contracted  to  as- 
sume the  risk. 

The  owner's  ignorance  is  generally  as  great, 
when  he  contracts  for  such  service,  as  if  he 
had  never  been  consulted,  as  in  the  case 
I  put  of  a  tenant  doing  so  behind  his  back 
as  it  were.  But  even  in  such  a  ca^e  what 
right  has  the  respondent  or  any  like  company 
to  endanger  adjacent  properties  of  others? 
The  franchise  given  by  its  charter  never  was 
intended  to  permit  such  a  course  of  conduct. 

Again  in  the  case  of  any  one  being  applied 
to,  who  is  supposed  to  possess  skill  in  his 
business,  to  undertake  anything  for  someone 
relying  upon  his  skill,  he  is  not  generally  sup- 
posed to  presume  that  the  man  he  is  to  serve 
knows  as  much  as  he.  If  he  neglects  to  in- 
form him  of  the  risks  he  runs  he  is  negligent 
of  his  duty  in  the  premises. 

How  much  more  must  that  be  implied  in 
the  case  of  one  who  has  to  answer  for  his  con- 
duct  under   article   1054  of  the  Civil   Code? 

Again,  it  has  been  well  pointed  out  by  Mr. 
Justice  Carroll  (if  he  is  right  in  assuming 
the    rules    appearing    in   the   case    apply   to 


respondent's   contract),  one  of  the  rules  it 
requires  to  be  observed  is: — 

'The  consumer  is  not  permitted  to  make 
additions  or  alteration  in  his  installation 
without  receiving  the  written  consent  of  the 
company." 

This  seems  to  pre- suppose  an  inspection, 
and  a  contract  in  relation  to  the  existing  fea- 
tures as  the  basis  of  acting. 

Assuming,  for  argument's  sake,  the  answer 
made  which  I  have  been  considering  to  present 
something  arguable,  I  am  far  from  accepting* 
the  view  presented  [89]  by  counsel  for  re- 
spondent relative  to  the  facts  as  bearing  out 
his  argument. 

The  report  of  Morissette  looks  as  if  many 
things  had  to  be  rectified,  but  that  was  a 
year  before  the  fire  and  what  happened  mean- 
time I  cannot  assume  to  have  been  complete 
neglect  of  the  report  and  its  requirements  and 
I  cannot  find  it  satisfactorily  explained  in  a. 
way  to  support  the  contention. 

Nor  does  the  evidence  seem  to  bear  out 
the  suggestion  of  its  construction  being  old, 
as  it  seems  to  have  been  done  over  in  1909 
under  a  contract  intended  to  satisfy  the  un- 
derwriter. 

In  my  view,  however,  this  does  not  matter 
for  it  certainly,  even  if  all  that  is  claimed 
by  respondent,  would  not  prove  that  the  best 
wiring  would  have  prevented  a  fire  with  a 
current  of  2,200  volts  which  it  seems  to  be 
admitted  entered  the  house  as  result  of  the 
accident. 

I,  however,  do  not  find  the  respondent  ex- 
cused thereby.  I  think  it  might  well  be 
found  guilty  of  negligence  under  article  1053 
C.  C.  But,  at  all  events,  under  article  1054 
C.  C.  it  clearly  was  negligent  and  has  not 
upon  the  evidence  been  excused  in  any  way. 

I  see  no  difficulty  in  the  pleading  which  \» 
comprehensive  enough  to  cover  either  case  the 
evidence  fits. 

I  think  article  1054  C.  C.  fits  the  pleadtng^ 
and  the  proof.  And  both  pleading  and  facts 
adduced  in  proof  thereof  peculiarly  fit  the 
case  for  which  article  1054  was  framed. 

I  am  not  disposed  to  fritter  away  the  eflTect 
which  should  be  given  and  I  think  was  in- 
tended to  be  given  respectively  to  the  admir- 
able and  comprehensive  articles  1053  and 
3054  C.  C.  for  the  respective  situations  to 
which  each  is  applicable. 

The  respondent  failed  in  its  obvious  duty 
under  the  [90]  then  well  known  results  of  ex- 
perience and  the  advancement  of  scientific 
knowledge,  to  take  proper  precautions. 

It  had  no  right  in  law  to  attempt  to  shift, 
as  it  did,  long  before  this  accident  now  in 
question,  the  responsibility  devolving  upon 
it  imder  the  law  in  such  circumstance  or 
await  the  result  of  a  public  prosecution  by 
way  of  indictment  for  continuing  a  public- 
nuisance. 
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It  should  have  refused  to  undertake  any- 
thing 8o  easily  discoverable  as  likely  to  en- 
danger the  property  of  others  and  constitute 
an  indictable  nuisance  and  must  be  assumed 
to  have  run  the  risk  of  negligently  so  pro- 
ceeding. 

To  appeal  to  force  majeure  as  a  defence 
under  such  circumstances  seems  an  idle  confu- 
sion of  thought. 

The  judgment  in  the  case  of  Canadian  Pac. 
R.  Co.  V.  Boy  [1902]  A.  C.  (Eng.)  220, 
relied  on  by  respondent,  at  foot  of  page  230 
and  top  of  page  231,  disposes,  in  the  follow- 
ing sentence,  of  all  that  rests  therein: — 

**The  permission,  of  course,  does  not  author- 
ize the  thing  to  be  done  negligently  or  even 
unnecessarily  to  cause  damage  to  others." 
Tills  was,  if  ever  there  was,  an  unnecessary 
causing  of  damage. 

The  appeal  should  be  allowed  with  costs 
here  and  in  the  court  of  appeal  and  the  judg- 
ment of  the  trial  judge  be  restored. 

The  question  of  procedure  invoked  by  the 
respondent  is  one  with  which  we  never  inter- 
fere unless  something  more  than  costs  is  in- 
volved and  that  is  all  that  seems  to  me  in 
that  regard  involved  herein. 

Duff,  J.  {dissenting) . — I  have  throughout 
used  the  word  "appellants"  as  if  the  actions 
had  been  brought  [91]  on  behalf  of  the  own- 
ers of  the  property  and  that  it  was  the  owners 
who  are  now  appealing  to  this  court. 

The  first  question  to  be  decided  turn?  upon 
the  effect  of  certain  statutory  provisions  upon 
which  the  appellants  rely.  The  principal  Act 
of  the  respondent  company  is  ch.  50,  of  58  k, 
59  Vict.  (1895),  in  which  the  undertaking 
of  the  company  (then  known  as  the  Quebec 
Montmorency  and  Charlevoix  Railway  Com- 
pany) was  declared  to  be  a  work  for  the  gen- 
eral advantage  of  Canada  and  by  which  it 
was  further  declared  that  that  Act  and  the 
**Hailway  Act"  of  Canada  should  apply  to  the 
company  and  its  undertaking  instead  of  cer- 
tain statutes  of  Quebec.  The  statute  of  1H05 
was  amended  by  chap.  85  of  62  k  63  Vict. 
(1899),  and  by  this  statute  the  name  of  the 
company  was  changed  to  the  name  which  it 
now  bears.  By  the  Act  of  1895  the  company 
was  authorised  to  "construct,  work  and  main- 
tain" a  railway  in,  among  other  places,  the 
streets  of  Quebec  and  telegraph  and  telephone 
lines  and  extensive  compulsory  powers  were 
granted  for  these  purposes.  By  section  2  of 
the  Act  of  1899  the  company  was  authorized 
to:— 

(A)  ^'manufacture,  furnish,  use  and  sell  or 
lease  in  the  city  and  district  of  Quebec,  light, 
heat  and  motive  power,  generated  from  elec- 
tricity, and  construct,  acquire,  work  and 
carry  on  any  lines  of  wires,  tubes,  or  other 
apparatus   for   conducting   electricity   either 

by  land  or  water; 
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(B)  ''acquire  lands,  water  powers  and  wa- 
tercourses, and  erect,  use  and  manage  works^ 
machinery  and  plant  for  the  generation, 
transmission  and  distribution  of  electrical 
power  and  energy; 

(C)  "build  power  houses  and  stations  for 
the  development  of  electrical  force  and  energy, 
and  acquire  the  factories  or  stations  of  other 
like  companies,  or  lease  their  works,  equip- 
ments, appurtenances  and  power; 

(D)  ''acquire  any  exclusive  rights  in  let- 
ters patent,  franchises  or  patent  rights  for 
the  purposes  of  the  works  and  undertakings 
hereby  authorized,  and  again  dispose  of  such 
rights." 

For  the  first  time  apparently,  the  appel- 
lants raised  the  point  in  this  court  that  sec- 
tion 13  (e)  of  the  Act  of  [92]  1895  has  the 
effect  of  imposing  upon  the  respondent  com- 
pany an  absolute  responsibility  for  harm 
arising  from  the  working  of  the  company's 
undertaking.     1  quote  section  13  in  full: 

"Section  13: — With  the  consent  of  the  mu- 
nicipal council  or  otlier  authority  having  ju- 
risdiction over  the  roads  and  streets  of  any 
city,  town,  municipality  or  district,  the  com- 
pany may,  by  its  servants,  agents  or  work- 
men enter  upon  any  public  road,  highway, 
street,  bridge,  watercourse,  navigable  or  non- 
navigable  water  or  other  such  places  in  any 
city,  incorporated  town,  village,  county,  mu- 
nicipality, district,  or  other  place,  for  the 
purpose  of  constructing/  erecting,  equipping, 
working  and  maintaining  its  lines  of  tele- 
graph and  telephone  and  lines  for  the  con- 
veyance of  electric  power  upon,  along,  across, 
over  and  under  the  same;  and  may  erect, 
equip  and  maintain  such  and  so  many  poles 
or  other  works  and  devices  as  the  company 
deems  necessary  for  making,  completing  and 
supporting,  using,  working  and  maintaining 
the  system  of  communication  by  tel^raph 
and  telephone  and  for  supplying  power;  and 
may  stretch  wires  and  other  electrical  con- 
trivances, thereon;  and,  as  often  as  the  com- 
pany, its  agents,  officers  or  workmen  think 
proper,  may  break  up  and  open  any  part 
whatsoever  of  the  said  public  roads,  highways, 
streets,  bridges,  watercourses,  navigable  and 
nonnavigable  waters  and  other  like  places 
subject,  however,  to  the  following  provisions, 
that  is  to  say: 

"(a)  The  company  shall  not,  in  the  con- 
struction or  operation  of  its  lines,  interfere 
with  the  public  right  of  traveling  on  or  usin^^ 
such  public  roads,  highways,  streets,  bridges 
or  watercourses,  and  other  like  places,  and 
shall  not  do  any  unnecessary  damage,  nor 
in  any  way  obstruct  the  entrance  to  any  door 
or  gateway  or  free  access  to  any  building 
erected  in  the  vicinity; 

"(6)  The  company  shall  not  affix  any  tele- 
graph or  telephone  wires  less  than  22  feet 
above  the  surface  of  the  street  or  road,  nor 
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erect,  without  the  consent  of  the  municipal 
council  having  jurisdiction  over  the  roads  or 
streets  of  the  municipality,  more  than  one 
line  of  poles  along  any  street  or  road; 

'*(c)  In  all  municipalities  the  poles  shall 
be  as  nearly  as  possible  straight  and  perpen- 
dicular, and  shall,  in  cities,  be  painted,  if  so 
required  by  any  by-law  of  the  council; 

'*(d)  Whenever,  in  case  of  fire,  it  becomes 
necessary  for  its  extinction  or  for  the  preser- 
vation of  property,  that  the  poles  or  wires 
should  be  cut,  the  cutting  under  such  circum- 
stances of  the  poles  or  any  of  the  wires  of 
the  company,  under  the  direction  of  the  chief 
engineer  or  other  officer  in  charge  of  the  fire 
brigade,  shall  not  entitle  the  company  to  de- 
mand or  to  claim  compensation  for  any  dam- 
age thereby  incurred; 

"{e)  The  company  shall  be  responsible  for 
all  damage  which  its  agents,  servants  or 
workmen  cause  to  individuals  or  property  in 
carrying  out  or  maintaining  any  of  its  said 
works; 

[93]  "(/)  The  company  shall  not  cut  down 
or  mutilate  any  shade,  fruit  or  ornamental 
tree; 

**{g)  In  all  municipalities  the  opening  up 
of  streets  for  the  erection  of  poles,  or  for 
carrying  the  wires  underground,  shall  be  sub- 
ject to  the  supervision  of  such  engineer  or 
other  person  as  the  council  appoints  for  that 
purpose,  and  shall  be  done  in  such  manner 
as  the  council  directs:  the  council  may  also 
direct  and  designate  the  places  where  the 
poles  are  to  be  erected  in  such  municipality; 
and  the  surface  of  the  streets  shall  in  all 
cases  be  restored  as  far  as  possible  to  its 
former  condition  by  and  at  the  expense  of  the 
company. 

"(^)  No  Act  of  Parliament  requiring  the 
company  in  case  efiieient  means  are  devised 
for  carrying  telegraph  or  telephone  wires  un- 
der ground,  to  adopt  such  means,  and  abro- 
gating the  right  given  by  this  section  to  con- 
tinue carrying  lines  on  poles  through  cities, 
towns  or  incorporated  villages,  shall  be 
deemed  an  infringement  of  the  privileges 
granted  by  this  Act,  and  the  company  shall 
not  be  entitled  to  damages  therefor; 

"(i)  No  person  shall  labour  upon  the  work 
of  erecting  or  repairing  any  line  or  instru- 
ment of  the  company,  without  having  con- 
spicuously attached  to  his  dress  a  medal  or 
badge  on  which  shall  be  legibly  inscribed  the 
name  of  the  company  and  a  number  by  which 
he  can  be  readilv  identified; 

"(;')  Nothing  in  this  Act  contained  shall 
be  deemed  to  authorize  the  company,  its  serv- 
ants, workmen  or  agents,  to  enter  upon  any 
private  property  for  the  purpose  of  erecting, 
maintaining  or  repairing  any  of  its  wires 
without  the  previous  assent  of  the  owner  or 
occupant  of  the  property  for  the  time  l>eing; 

" {k)   If  in  the  removal  of  buildings  or  in 


the  exercise  of  the  public  right  of  travelling 
on,  or  using  any  public  road,  highway  or 
street,  it  becomes  necessary  that  the  said 
wires  be  temporarily  removed  by  cutting  or 
otherwise,  it  shall  be  the  duty  of  the  company 
at  its  own  expense,  upon  reasonable  notice  in 
writing,  from  any  person  requiring  the  same, 
to  remove  such  wires  or  poles,  and  in  default 
of  the  company  so  doing  it  shall  be  lawful 
for  any  such  person  to  remove  the  same  at 
the  expense  of  the  company,  doing  no  unneces- 
sary damage  thereby;  and  such  notice  may 
be  given  either  at  the  office  of  the  company 
or  to  any  agent  or  officer  of  the  company 
in  the  municipality  wherein  such  wires  or 
poles  are  required  to  be  removed,  or  in  the 
case  of  a  municipality  wherein  there  is  no 
such  agent  or  officer  of  the  company,  then 
either  at  the  head  office  or  to  any  agent  or 
officer  of  the  company  in  the  nearest  or  any 
adjoining  municipality  to  that  in  which  sudi 
wires  or  poles  require  to  be  removed." 

The  French  version  of  sub-section  {e),  to 
which  it  may  be  convenient  to  refer,  is  as 
follows : — 

"La  compagnie  sera  responsable  de  tous 
dommages  que  ses  agents,  employes  et  ouvriers 
causeront  aux  particuliers  ou  aux  propriety 
en  executant  ou  en,tretenant  quelqu'ttn  de  Bes 
dita  outrages" 

[94]  This  provision  has  not  in  my  judg- 
ment the  effect  contended  for;  Lord  Hals- 
bury^s  language  in  Shelfer  v.  London  Electric 
Lighting  Co.  [1895]  1  Ch.  (£ng.)  287,  at 
page  310,  is  applicable. 

'*When  one  considers  how  frequently  the 
distinction  between  the  execution  of  the  works 
and  the  use  of  them  when  executed  had  been 
the  subject  of  comment  and  discussion,  I 
think  it  must  be  taken  that  the  language 
used  has  been  deliberately  chosen  by  the 
legislature  as  pointing  to  a  distinction,  now 
well  recognized,  between  the  construction  of 
works  and  the  user  of  them  when  construct- 
ed." 

A  reference  to  other  provisions  of  the  Act 
shows  that  this  distinction  was  not  over- 
looked. See  section  7b»  section  8,  section 
9a  and  5,  section  10,  and  subsections  2  and  3, 
section  12  and  sub-section  2,  the  whole  of  the 
substantive  part  of  section  13  and  sub-sec.  a^ 

These  provisions  also  suggest  that  the  dis- 
tinction between  the  user  and  maintenance 
was  not  unobserved.  It  may  be  noticed  also 
that  the  collocation  of  words  in  sub-sec.  e 
'^damage  caused  by  the  agent's  servants  or 
workmen  of  the  company"  when  read  with 
subsection  (;)  would  indicate  that  the  section 
contemplates  such  operations  only  as  those 
specifically  authorized  in  the  substantive  part 
of  section  13,  ''entry  upon  any  public  road, 
highway,  street,  bridge,  watercourse,  naviga- 
ble or  non-navigable  water  or  other  such 
places       .      .      .      erecting,    equipping    and 
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maintaining''  of  poles  and  other  works  and 
devices;  the  stretching  wires  and  other  elec- 
trical contrivances  thereon;  breaking  up, 
opening  public  highways,  watercourses  and 
other  like  places;  and  not  to  the  acts  of 
the  ^'agents,  servants  or  workmen''  of  the 
company  in  the  working  of  its  railway,  for 
example,  in  the  running  of  its  cars. 

The  provision,  of  course,  ought  to  be  read 
with  [96]  section  92  of  the  Dominion  "Rail- 
way Act"  then  in  force  (51  Vict.  ch.  29). 
Section  92  has  always  been  held  in  itself  to 
give  only  a  right  to  compensation  under  the 
special  provisions  of  the  "Railway  Act"  for 
lands  taken  or  injuriously  affected  and  this 
right  has  always  been  held  to  be  available 
in  those  cases  only  in  which  lands  are  taken 
for  the  exercise  of  some  legal  right  annexed  to 
the  ownership  of  the  land,  the  right  of  access, 
for  example,  which  is  or  is  to  be  directly 
prejudiced  by  the  construction  or  the  opera- 
tion of  the  railway.  It  is  sufficiently  obvious 
that  section  13e  may  be  given  a  considerable 
scope  outside  of  the  operation  of  section  92 
of  the  "Railway  Act"  without  adopting  the 
sweeping  construction  advanced  on  behalf  of 
the  appellants. 

I  think  the  language  of  the  section  cannot 
properly  be  held  to  extend  to  damages  result- 
ing from  the  non-negligent  exercise  of  powers 
declared  by  the  statute  to  be  lawfully  exer- 
cisable in  the  working  of  the  company's  under- 
taking (as  distinguished  from  the  construc- 
tion or  maintenance  of  its  works),  as,  for 
example,  the  running  of  its  cars  in  the  streets 
-  of  Quebec  and  in  the  working  of  its  electric 
light  plant. 

Decisions  upon  one  statute  ought,  of  course, 
to  be  applied  very  cautiously  in  the  construc- 
tion of  another  statute,  but  I  think  it  right 
,  to  say  that  when  one  considers  the  manner 
in  which  sections  92  and  288  of  the  "Railway 
Act"  in  force  in  1895  and  1899  were  construed 
and  applied  in  Canadian  Pac.  R.  Co.  v.  Roy 
(1902)  A.  C.  (Eng.)  220  (see  particularly 
page  231),  and  the  manner  in  which  the  pro- 
visions of  the  Quebec  statute  1  Edw.  VII. 
chap.  66,  and  especially  the  provisions  of  sec- 
tion 10  (only  quoted  in  part  in  the  judg- 
ment), were  applied  in  Dumphy  v.  Montreal 
Light,  etc.  [96]  Co.  [1007]  A.  C.  (Eng.)  454, 
9  Ann.  Cas.  749,  one  is  not  disposed  to  charge 
oneself  with  rashness  in  rejecting  the  con- 
struction proposed  by  the  appellants.  . 

Some  of  my  learned  brethren  think  that 
the  plaintifTs  are  entitled  to  recover  under 
a  provision  found  in  the  last  sentence  of 
section  two  of  chapter  71,  44  k  45  Vict. 
(Que.)  incorporating  the  Electric  Light  Com- 
pany of  Quebec  and  T^via,  which  apparently 
became  the  Montmorency  Power  Co.  the  words 
relied  upon  being: — 

"La  compagnie  sera  responsable  de  tous  les 
dommages  qu'elle  pourra  causer  dans  I'execu- 


tion  de  aes  travaux."  I  observe,  in  passing, 
that  there  is  sufficient  evidence  in  the  lan- 
guage of  the  Act,  section  6  for  example,  to 
show  that  "travaux"  is  used  in  the  sense  of, 
U>  quote  Lord  Atkinson's  expression  in  Mont- 
real v.  Montreal  S.  R.  Co.  [1912]  A.  C. 
(Eng.).  333,  of  "physical  things  not  services" 
and  any  contention  founded  upon  this  pro- 
vision is  properly  subject  to  the  observation 
made  above  as  to  the  distinction  between  the 
"execution"  of  works  and  the  use  or  operation 
of  such  works  when  executed,  a  distinction 
which  was  plainly  not  overlooked  by  the  au- 
thors of  this  state. 

But  the  fatal  objection  against  resorting 
to  this  provision  as  ground  of  relief  is  that 
there  is  nothing  before  us  entitling  us  to  hold 
that  the  damage  complained  of  in  this  case 
was  the  result  of  the  exercise  of  any  of  the 
powers  conferred  by  the  statute  in  which  it 
is  contained.  Section  2  of  the  Act  of  1899, 
quoted  above,  gives  ample  authority  for  the 
establishment  and  operation  of  a  system  of 
electric  lighting  for  the  City  and  District  of 
Quebec,  and  I  do  not  know  on  what  [97] 
ground  this  court  could  judicially  say,  the 
matter  not  having  been  touched  in  the  evi- 
dence and  no  point  having  been  made  of  it 
by  the  parties,  that  the  works  in  question 
here  were  constructed  or  are  operated  under 
the  provisions  of  the  Quebec  Act.  Section  15 
of  the  Act  of  1895  authorized  the  purchase 
of  the  "works,  buildings  and  machinery"  of 
the  Montmorency  Electric  Power  Co.  There 
is  nothing  in  section  2  of  the  Act  of  1895 
which  imports  the  provision  relied  upon  as  a 
qualification  of  the  powers  thereby  given. 
The  Dominion  Parliament,  of  course,  did  not 
assume  in  section  3  to  legislate  with  regard 
to  the  works  of  the  Montmorency  Electric 
Power  Co.  as  an  undertaking,  established  and 
carried  on  under  the  autliority  of  the  Legisla- 
ture of  Quebec.  It  necessarily  (otherwise 
there  would  be  no  jurisdiction)  treated  these 
works  as  part  of  the  undertaking  of  the 
Dominion  company  whose  undertaking  had 
been,  by  the  statute  of  1895,  declared  to  be 
a  work  for  the  general  advantage  of  Canada. 
The  "franchise  powers  and  privileges"  re- 
ferred to  in  section  3  as  those  enjoyed  by  the 
Montmorency  Electric  Power  Co.  "in  virtue 
of  its  charter"  which  it  is  declared  the  Do- 
minion company  "may  in  futuer  exercise  and 
enjoy"  must  be  read  as  "franchise  powers  and 
privileges"  granted  by  the  Dominion  Parlia- 
ment. I  think  it  is  questionable  whether  one 
is  entitled  to  treat  that  as  importing  a  pro- 
vision of  the  local  Act  relating  to  the  re- 
sponsibility of  the  Montmorency  Electric  Pow- 
er Co.  in  view  of  the  fact  that  the  works 
authorized  by  the  local  Act  are  being  brought 
into  and  made  part  of  a  larger  undertaking 
under  the  control  of  the  Dominion  and  gov- 
erned by  different  statutory  provisions.     At 
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all  events  until  adequate  grounds  are  shewn 
against  it  the  respondent  company  is  entitled 
to  justify  under  the  general  [96]  provisions 
of  the  Acts  of  1895  and  1899  including  section 
2  of  the  Act  of  1899.  There  are  other  diffi- 
culties in  the  appellants'  way  on  this  branch 
of  his  appeal.  First, — Does  a  provision  of 
this  kind,  construed  as  relating  to  the  opera- 
tions of  the  companies'  undertaking,  govern 
the  legal  relation  between  the  company  and 
its  customers  to  whom  it  supplies  electric 
light  or  power?  The  appellants  must  main- 
tain the  affirmative,  llie  language  is  not 
apt  for  the  purpose  of  making  the  company 
insurer  of  its  customers  against  accidents  in 
operation  not  attributahle  to  negligence.  But 
I  pass  that.  It  is  quite  too  late  now,  in  the 
state  of  the  record,  in  view  of  the  considera- 
tions above  mentioned  to  base  any  relief 
upon  this  statutory  provision  which  was  not 
relied  upon  at  the  trial  or  mentioned  in  the 
pleadings. 

Secondly.  Assuming  the  appellants  to  be 
right  in  their  construction  of  the  provisions 
I  have  been  discussing  and  assuming  the  sec- 
ond of  the  provisions  to  be  applicable,  there 
is  still,  I  think,  an  insuperable  difficulty  in 
the  way  of  giving  effect  to  the  appellants' 
claim  to  relief  in  so  far  as  it  rests  upon  these 
provisions  if  the  finding  of  the  court  of  appeal 
he  accepted,  and  I  think  it  ought  to  be  ac- 
cepted, that  the  diversion  of  the  electric  cur- 
rent from  the  primary  to  the  secondary  wire 
was  the  result  of  via  major.  Accepting  that 
finding  it  results,  I  think,  that  on  no  ad- 
missible construction  of  these  provisions  can 
the  company  or  the  agents,  servants  and 
workmen  of  the  company  be  held  to  have 
"caused"  the  damage  for  which  reparation 
is  claimed. 

Lord  Moulton  in  delivering  the  judgment 
of  the  Privy  Council  in  Rickards  v.  Lothian 
[1913]  A.  C.  (Eng.)  203,  Ann.  Cas.  1913D 
804,  at  page  278  said: — 

[99]  "Their  Lordships  are  of  the  opinion 
that  all  that  there  is  laid  down  as  to  a 
case  where  the  escape  is  due  to  "I'W  major 
or  the  King's  enemies"  applies  equally  to  a 
case  where  it  is  due  to  the  malicious  act  of 
a  third  person,  if  indeed  that  case  is  not 
actually  included  in  the  above  phrase.  To 
follow  the  language  of  the  judgment  just 
recited — a  defendant  cannot,  in  their  Lord- 
ships' opinion,  be  properly  said  to  have  caused 
or  aJloiced  the  water  to  escape  if  the  malicious 
act  of  a  third  person  was  the  real  cause  of 
its  escaping  without  any  fault  on  the  part 
of  the  defendant." 

A  passage  in  the  judgment  of  Lord  Sum- 
ner in  Charing  Cross,  etc.  R.  Co.  v.  Boots 
[1909]  2  K.  B.  (Eng.)  640,  was  relied  on 
in  the  argument  as  authority  for  the  proposi- 
tion that  the  "cause"  in  the  juridical  sense 
was   the    generation    of    electricity    and    the 


transmission  of  it  through  the  company's 
wires,  which  was  the  work  of  the  company's 
agents,  employees  and  workmen;  but  the 
passage  in  question  has  obviously  no  refer- 
ence to  a  case  where  vis  major  or  the  inde- 
pendent volition  of  a  third  person  has  inter- 
vened. All  authority  perhaps  more  directly 
in  point  is  the  judgment  of  the  Privy  Coun- 
cil delivered  by  Lord  Robertson  in  Dumphy's 
Case  [1907]  A.  C.  (Eng.)  454,  9  Ann.  Cas. 
749.  The  injury  complained  of  was  the  re- 
sult of  a  derrick  used  by  a  building  contractor 
being  brought  into  contact  with  the  over- 
head wires  of  the  Montreal  Street  Railway 
Company,  the  current  of  electricity  thereby 
diverted  having  killed  the  plaintiff's  husband. 
Speaking  for  their  Lordships,  Lord  Robertson, 
says:  "on  the  face  of  the  case  it  is  manifest 
that  the  causa  cattsa$%s  of  t^e  casualty  was 
the  act  of  the  person  using  the  derrick."  The 
generation  of  the  electricity  by  the  respond- 
ent company  which  would  have  been  harmless 
but  for  the  interposition  of  a  nows  actus 
interveniens  {vis  major)  ougfht  not  any  more 
than  the  storing  of  water  to  be  [100]  regard- 
ed as  the  cause  of  the  resulting  harm  for 
the  purpose  of  assigning  responsibility. 

A  little  consideration  makes  it  plain  that 
no  distinction  can  for  this  purpose  be  drawn 
between  the  case  of  water  stored  for  the 
storer's  purposes  and  electsicity  generated  for 
his  purposes.  If  a  misckatrous  person  opens 
the  outlet  of  a  storage  ksMin,  or  the  con- 
fining barrier  is  destro)^.«r  rendered  useless 
by  some  accident  of  nature  not  foreseeable 
amounting  to  vis  major,  the  Btorer  is  not  re- 
sponsible for  the  ensuing  damage  because,  as 
Lord  Moulton  says,  he  has  neither  caused 
the  water  to  escape  nor  allowed  the  water 
to  escape  although  it  was  he  who  oonstructed 
the  storage  basin  and  collected  there  water, 
which  on  escaping  was  certain  to  become  a 
destructive  agency.  So  if  he  constructs  a 
flume  to  carry  water  from  his  dam  to  bis 
power-house  and  somebody  breaks  down  his 
flume  at  a  place  where  the  water,  under  a 
high  head,  escaping  becomes  an  instrument  of 
harm,  or  if  this  happens  through  some  opera- 
tion of  nature  which  he  could  not  be  expected 
to  foresee  or  to  provide  against  he  is  not 
responsible  in  absence  of  negligence  because 
he  has  neither  caused  nor  allow^ed  the  water 
to  escape;  so  also  the  energy  of  the  water 
flowing  through  his  conduits  operating  on  the 
machinery  of  his  power-house  having  become 
converted  into  electric  energy  which  solely 
by  reason  of  the  mischievous  interference  of 
a  third  person,  or  of  the  operation  of  vis 
m^sjor^  escapes  control,  this  is  a  result  which, 
for  juridical  purposes,  cannot  in  general  be 
properly  ascribed  to  the  measures  he  has 
taken  for  the  purpose  of  and  resulting  in 
the  conversion  of  mechanical  energy  into  elec- 
trical  energy   but  must  be   ascribed  to  the 
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agency  to  which  its  escape  is  immediately 
due. 

Strictly,  of  coarse,  what  I  have  said  upon 
this  [101]  point  postulates  a  correspondence 
of  meaning  between  ''cause"  as  used  in  the 
provisions  under  consideration  and  ''cause"  as 
used  by  Lord  Moulton  in  the  passage  quoted 
above.  I  think  this  is  a  legitimate  reading; 
any  broader  reading  of  the  word  "cause" 
would,  on  the  proposed  construction  subject 
the  company  affected  by  these  provisions  to  a 
stricter  responsibility  than  that  which  would 
arise  from  the  unfettered  operation  of  the 
doctrine  of  Rylands  v.  Fletcher,  L.  R.  3  H. 
L.    (Eng.)   330. 

In  the  result  the  rule  governing  the  respon- 
sibility of  the  defendant  company  in  respect 
of  the  operation  of  its  electric  lighting  sys- 
tem, apart  from  special  provisions  in  its  stai* 
utes,  which  have  no  application  here,  is  that, 
generally  speaking,  they  are  responsible  for 
harm  caused  by  negligence  and  not  otherwise 
— the  rule  applied  in  Dumphy's  Case  [1907] 
A.  G.  (Eng.)  454,  9  Ann.  Gas.  749  and 
Roy's  Case  [1902]  A.  C.  220. 

But  the  important  question  arises: — Is  the 
status  of  the  appellants  vie-d^via  the  respond- 
ent company  either  as  regards  the  rules  gov- 
erning the  burden  of  proof,. or  as  regards  the 
rules  governing  their  substantive  rights,  af- 
fected by  the  circumstance  that  they  were 
customers  of  the  respondent  company;  and 
that  the  injury  in  respect  of  which  reparation 
is  claimed  was  an  injury  that  would  not  have 
occurred  but  for  the  connection,  at  their  in- 
stance  or  by  their  consent,  between  their 
houses  and  the  respondent  company's  system 
by  service  wires  put  in  place  for  their  ac- 
commodation? Dealing  with  the  question, 
apart  from  articles  1053,  1054,  1065  C.C.,  I 
should  have  no  difficulty  in  holding  that  the 
company's  duty  arising  out  of  the  situation, 
except  in  so  far  as  it  is  modified  by  contract, 
is  a  duty  to  take  proper  care  to  protect  the 
appellants  [102]  and  their  property,  and 
proper  care  involves,  where  the  consequences 
of  neglect  may  in  the  ordinary  course  be  ex- 
pected to  be  very  serious,  the  use  of  a  high 
degree  of  knowledge,  skill  and  diligence.  That 
is  the  view  which  has  been  taken  in  a  number 
of  cases  in  Canada  and  the  United  States  in 
which  the  question  has  come  up,  Royal  Elec- 
tric Co.  V.  H4v<^,  32  Can.  Sup.  Ct.  462;  Joyce, 
"Electric  Law,"  paragraph  445  d  and  e;  and 
I  think  it  is  conformable  to  the  legal  principle 
according  to  which  persons  undertaking  to 
perform  services  for  others  involving  risk 
of  harm  from  want  of  skill  and  from  accidents 
beyond  prevention  by  the  highest  skill  are  held 
generally  not  to  be  insurers  but  to  warrant 
the  execution  of  the  undertaking  with  knowl- 
edge, skill  and  diligence  commensurate  with 
the  gravity  of  the  risk.  The  doctrine  of  Ry- 
lands V.  Fletcher,  L.  R.  6  Exch.  (Eng.)  217, 


is  inapplicable  because,  apart  from  the  effect 
of  the  statute,  the  risk  arising  from  the  con- 
nection between  the  customer's  premises  and 
the  lighting  company's  system  is  a  risk  due 
to  a  situation  created  with  the  consent  and 
for  ike  benefit  of  the  customer  as  well  as  of 
the  company,  and  that  risk,  so  long  as  it  is 
not  augmented  by  the  company's  negligence,  is 
a  risk  which  he  assumes  just  as  a  passenger 
on  a  street-car  assumes  the  risk  of  accident 
not  avoidable  by  the  exercise  of  proper  care 
by  the  carrier.  A  risk  arising  from  a  situa- 
tion created  by  common  consent  for  the  com- 
mon benefit  is  not  within  the  contemplation 
of  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  (Eng.) 
330;  Carstairs  v.  Taylor,  L.  R.  0  Ex.  Ch. 
(Eng.)  217;  Blake  v.  Woolf  [1898]  2  Q.  B. 
(Eng.)   426. 

But  the  learned  judges  in  both  courts  below 
have  taken  the  view,  and  I  understand  the 
nmjority  of  the  members  of  this  court  also 
take  the  view,  that  the  [103]  effect  of  articles 
1053,  1054,  1055  C.C.,  is  to  create  a  presump- 
tion of  fault  which  is  a  presumption  of  law 
capable  of  being  repelled  by  the  respondent 
company  only  by  establishing  that  the  fire  in 
question  was  not  due  to  any  want  of  care  on 
its  part,  the  effect  of  these  articles  being, 
according  to  this  view,  that  once  it  is  shewn 
that  the  fire  is  the  result  of  the  escape  of 
electricity  from  the  respondent  company's  sys- 
tem the  burden  of  establishing  that  the  escape 
was  not  due  to  negligence  on  his  part  is  cast 
^  law  upon  the  company. 

Although  such  cannot,  in  view  of  the  de- 
cisions I  have  mentioned,  be  held  to  be  the 
operation  of  article  1054  G.  C.  as  between  a 
member  of  the  public  having  no  special  rela- 
tion with  the  company  carrying  on  a  statu- 
tory undertaking,  e,  g.  a  way-farer  struck 
by  a  street-car,  I  am  not  aware  of  any  de- 
cision that  excludes  the  application  of  article 
1054  C.  C,  according  to  whatever  be  the  prop- 
er construction  of  it,  for  determining  the  re- 
ciprocal obligations  and  rights  of  the  com- 
pany and  persons  taking  advantage  of  its 
services,  although  it  would  appear  strange  to 
find  a  rule  of  law  putting  upon  a  railway 
company  the  burden  of  proof  in  the  issue  of 
negligence  or  no  negligence  between  it  and 
a  passenger  and  leaving  the  incidence  of  the 
burden  upon  a  farmer  whose  crop  is  destroyed 
by  fire  resulting  from  the  escape  of  sparks 
from  an  engine.  I  shall  point  out  what  seems 
to  me  to  be  a  c<mclusive  reason  against  the 
application  of  articles  1053,  1054,  1055  C.  C. 
according  to  the  appellants'  construction  of 
them  to  this  case;  but  first  I  shall  briefly 
discuss  the  appellants'  contention  as  to  the 
effect  of  them.  Before  going  into  articles 
1053,  1054,  1055,  C.  C.  it  is  perhaps  desirable 
to  point  out  in  a  word  or  two  the  difference 
in  practical  effect  between  the  view,  which 
I  think  is  the  right  view,  as  touching  [104] 
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the  onus  of  proof  resting  on  the  appellants 
and  the  view  in  relation  to  the  subject  which 
has  prevailed  with  the  majority  of  the  judges 
who  have  been  called  upon  to  pass  upon  the 
appellants'  claims.  The  appellants'  claims 
being,  I  repeat,  according  to  my  view,  neces^ 
sarily  based  upon  an  allegation  that  they 
were  injured  by  the  respondent  company'^ 
negligence  in  respect  of  the  custody  of  the 
electricity  in  their  system,  the  burden  of  the 
affirmative  of  that  issue  is  a  burden  which 
remains  upon  the  appellants  to  the  end;  the 
question  put  to  itself  by  the  tribunal  of  fact 
at  the  conclusion  of  the  whole  ease  i«, — taking 
all  the  evidence  together — ^have  the  appellants 
established  by  an  adequate  preponderance  in 
the  Weight  of  evidence  the  affirmative  of  the 
issue  negligence  or  no  negligence  ?  The  situa- 
tion is  well  explained  in  the  judgment  of 
Brett,  M.  R.  in  Abrath  v.  North  Eastern 
R.  Co.  11  Q.  B.  D.  (Eng.)  440,  at  p.  452.  The 
subject  of  the  burden  of  proof  in  this  aspect' 
of  it  is  discussed  in  the  treatise  on  "Evi- 
dence" in  Halsbury's  Laws  of  England,  vol. 
13,  pp.  433  to  436,  and,  in  a  very  illuminating 
way,  in  ch.  9  of  Thayer's  Preliminary  Treatise 
On  the  Law  of  Evidence. 

This  is  not  to  say,  however,  that  the  burden 
of  proof,  in  another  sense,  did  not  shift  from 
the  appellants  to  the  respondent  company 
during  the  course  of  the  trial.  The  moment 
the  appellants  established  a  primA  facie  case 
the  burden  of  proof  waa  cast  upon  the  re- 
spondent company  in  the  sense  that  if  no 
further  evidence  were  given  there  would  have 
been  judgment  for  the  appellants.  The  pritnA 
facie  case  shifts  the  burden  of  proof  in  this 
sense  although  it  does  not  affect  the  burden 
of  establishing  the  issue  which  remains  with 
the  appellants  to  the  end. 

The  appellants,  as  I  have  said,  made  out  a 
pHmA  [105]  facie  case  the  moment  they 
proved  that  the  fire  was  due  to  a  current  of 
excessive  voltage.  So  to  hold  is  entirely  in 
conformity  with  authority  and  long  practice. 
Tn  Great  Western  R.  Co.  v.  Braid,  1  Moo. 
P.  C.  C.  N.  S.  (Eng.)  101,  a  passenger  in- 
jured in  a  railway  accident  due  to  an  em- 
bankment giving  way  was  held  to  have  mad* 
out  a  primA  facie  case  of  negligence  on  proof 
of  the  fact  that  the  embankment  had  given 
way;  so  the  fact  of  the  collision  of  train? 
constitutes  a  primd  facie  case  of  negligence. 
Tlie  sufficiency  of  facts  proved  to  constitute  a 
primd  facie  case  is  not  determined  by  any 
rule  of  law  of  general  application.  The  doc- 
trine of  the  primd  facie  case  rests  upon  this 
— that  the  facts  proved  taken  together  with 
the  failure  on  the  part  of  the  defendant  to 
j^ive  any  explanation  justifies  the  inference 
of  necfligence.  The  doctrine  of  res  ipsa  loqui- 
tur rests  upon  that. 

But  the  appellants  having  given  evidence 
constituting  a  primA  facie  esse  the  respond- 


ent company  could  meet  that  case  by  proving 
facts  which,  while  not  establishing  the  non- 
existence of  negligence,  should  destroy  the 
preponderance  of  evidence  in  favour  of  the 
plaintiff.  The  practical  effect  as  regards  this 
appeal  is,  as  I  have  already  indicated,  that 
the  question  to  be  determined  is  whether  or 
not,  on  the  whole  of  the  evidence,  the  appel- 
lants have  shewn  that  the  fire  in  question 
was  due  to  the  negligence  of  the  respondent 
company. 

The  other  view  is  this:  Article  1054  C.  C. 
declares  that  where  one  person  suffers  harm 
from  something  in  the  care  of  another  the 
law  presumes  that  the  harm  is  due  to  the 
fault  of  the  person  having  care  of  the  thing 
which  has  caused  the  harm,  the  practical 
consequence  being,  as  regards  the  case  before 
us,  that  the  burden  of  [106]  establishing  the 
negative  of  the  issue  negligence  or  no  negli- 
gence is  cast  by  law  upon  the  respondent 
company  the  moment  the  origin  of  the  fire  is 
proved;  and  that  at  the  conclusion  of  the 
case  the  appellants  must  succeed  unless  the 
tribunal  is  satisfied  that  the  respondent  com- 
pany has  established  the  non-existence  of 
negligence  leading  to  the  escape  of  electricity. 

In  Shawinigan  Carbide  Co.  v.  Doucet,  42 
Can.  Sup.  Ct.  281,  I  have  given  my  reasons 
in  support  of  the  view  above  indicated  as  to 
the  construction  and  effect  of  articles  1053, 
1054,  1055  C.  C.  which  is  that,  except  in  the 
particular  cases  specified  in  those  articles 
where  faute  d4lictuelle  is  the  ground  of  the 
action,  it  must  be  proved  and  that  the  legal 
presumption  of  fault  for  harm  caused  by 
^'things  under  one's  care"  arises  only  in  those 
specific  cases. 

There  appears  to  be  very  little  room  for 
dispute  that  such  was  the  fVench  common 
law.  Admittedly  this  view  of  the  effect  of 
articles  1382,  1*383,  1384,  and  1385,  C.  N. 
was  accepted  without  dissent  or  suggestion 
of  dissent  both  by  la  Doctrine  and  by  la 
Jurisprudence  in  France  down  to  1870. 

I  quote  from  an  article  by  M.  Saleilles  (10 
Rev.  Trimestrielle,  p.  38 ) :  "Si  Ton  se  place 
au  point  de  vue  de  I'interpr^tation  originaire 
du  droit  franca  is,  il  est  absolument  certain 
que  jusqu'aux  approches  des  ann^s  1861  et 
1866,  ^poque  de  la  preparation  et  de  la  pro- 
mulgation du  Code  Civil  canadien,  tout  le 
monde  admettait  en  France,  sur  Tarticle 
1384,  doctrine  et  jurisprudence,  que  la  ree- 
ponsabilite  des  accidents  de  travail  4tait 
r^glde  exclusivemcnt  par  I'article  1382.  On 
admettait,  ft  tort  ou  ft  raison,  que  I'article 
1384,  en  parlant  des  'choses  que  I'on  a  sous 
sa  garde,'  n'avait  fait  que  poser  un  principe 
qui  devait  trouver  son  application  explicite 
dans  les  dispositions  subs^uentes  des  articles 
1385  et  1386.  C'^tait  une  pierre  d'attente. 
M.  Esmein  I'a  admirablement  ^tabli,  et  M. 
Planiol  aussi.    La  doctrine  de  M.  Esmein  et 
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de  M.  PYaniol,  justifi^e  on  non^  est  celle  qui 
avail  cours  avant  1870,  ce  n'est  pas  doutcux. 
Comment  done  le  l^gislateur  canadien,  qui 
nous  empruntait  le  texte,  k  peu  prfts  integral, 
de  notre  article  1384,  [107]  Taurait-il  en- 
tendu  autrement  qu'on  Tentendait  en  France 
k  ses  dAbuts?  Done  la  doctrine  et  la  juris- 
prudence frangaise  ne  peuvent  avoir  de  valeur 
pour  I'interpretation  du  texte  canadien  cor- 
respondant  ft  notre  article  1384,  que  s'il 
s'agit  de  celles  qui  avaient  cours  avant  1870." 

I  also  quote  from  MM.  Colon  et  Cap  it  ant 
(Cours  El^mentaire  de  Droit  Civil  Frangais, 
Vol.  2,  p.  390)  :— 

'^Supposons  un  dommage  caus^  par  une 
chose  autre  qu'un  animal  ou  un  bfitiment, 
par  exemple,  par  un  terrain  non  construit 
( effondrement  d*une  marnidre,  Aboulement, 
etc.),  ou  par  un  objet  mobilier  (explosion  de 
machine,  chute  d'un  pot  de  fleurs,  etc.)  Par 
quelle  r%le  va  #tre  gouvern#e  la  reaponsa- 
bilit4  du  propri^taire  de  ces  objets? 

**Pendant  longtempts,  la  jurisprudence  et 
la  doctrine  se  sont  accord^es  pour  d^larer 
qu*il  avait  lieu  ici  ft  application  pure  et 
simple  des  principes  du  droit  commun.  Le 
propri^taire  n'4tait  done  passible  de  dom- 
mages-int^r^ts,  que  si  Ton  pouvait  faire  la 
demonstration  d'une  faute  qu'il  eut  commise 
aux  termes  des  articles  1382  et  1383  (Civ. 
19  juillet  1870,  D.  P.  70,  1.  361,  S.  71.  1.  9). 
Cette  solution,  avec  la  difference  qui  en  rdsuU 
tait  entre  les  consequences  de  la  propriety 
d'un  animal  ou  d'un  bfttiment  d'une  part,  et, 
d'autre  part,  celle  de  la  propriety  d'une  chose 
inanimee  en  general,  paraissait  d'ailleurs 
equitable.  Et  en  effet,  si  Ton  comprend 
retablissement  d'une  presomption  de  faute 
pour  les  animaux,  lesquels  exigent  une  sur- 
veillance constante,  ou  pour  les  bfttiments, 
dont  la  mine  possible  est  particulidrement 
dangereuse  et  exige  d'attentives  mesures  de 
prudence,  il  n'y  a  pas  de  raison  de  se  montrer 
aussi  sevdre  pour  le  proprietaire  d'objets 
inanimes.  Par  lui-meme,  Tobjet  inanime 
n*est  pas  susceptible  de  causer  un  dommage; 
it  faut  BUpposer,  pour  que  le  fait  se  produise, 
une  faute  de  la  victime,  un  defaut  d'cntretien 
du  proprietaire,  ou  enfin  un  de  ces  cas  for- 
tuits  qui  defient  la  prudence  humaine.  D^s 
lors,  il  serait  peu  equitable  d'attribuer  d 
priori  k  la  faute  du  proprietaire  des  accidents 
dont  la  plupart  auront  une  autre  cause. 

"Les  choses  etaient  k  ce  point,  lorsque  se 
produi%it  le  mouvement  doctrinal,  dont  nous 
avons  parle,  en  faveur  d'une  responsabilite 
purement  objective.  C'est  surtout  sur  le  ter- 
rain des  dommagee  causes  par  le  fait  des 
choses  inanimes,  en  particulier  de  Toutillage 
industriel  (et  si  Ton  comprend  Tacuite  du 
probleme  k  une  epoque  ofl  aucune  legislation 
speciale  n'existait  en  matiere  d*accidents  du 
travail),  que  se  porta  Teffort  de  la  doctrine 
nouvelle." 


It  was  not  until  1908  that  the  Cour  de 
Cassation  departed  from  the  traditional 
French  view.  In  this  country  the  Quebec 
court  of  appeal  (Taschereau,  C.  J.,  Bosse, 
Trenholrae,  Lavergne,  Cross,  JJ.)  in  Cana- 
dian Pac.  R.  Co.  V.  Dionne,  14  Rev.  de  Jur. 
(Can.)  474,  decided  in  1908,  expressly  and 
formally  declared  as  follows: — 

[108]  ''The  fact  of  the  injury  alleged  having 
been  caused  by  a  thing  under  the  control  of 
the  defendant,  has  not  in  law  of  itself  the 
effect  of  placing  upon  the  defendant  the  bur- 
den of  proving  that  the  injury  was  caused 
without  fault  on  the  part  of  the  defendant  or 
his  servants."  A  declaration  in  harmony  with 
decisions  of  the  same  court  pronounced  in 
great  numbers  during  the  preceding  40  years. 

And  in  the  Supreme  Court  of  Canada,  in 
1906,  in  Paquet  v.  Dufour,  39  Can.  Sup.  Ct. 
332,  Mr.  Justice  Girourard  referred  to  the 
course  of  the  decisions  in  this  court  in  the 
following  language: — 

'^Before  closing,  I  wish  (says  the  learned 
judge),  to  point  out  a  considerant  of  the 
trial  judge  to  which  I  cannot  subscribe: 

"  'Considerant  que  la.  dite  explosion  avant 
ete  causee  par  de  la  dynamite  dont  le  de- 
fendeur  etait  le  proprietaire  et  dont  il  avait 
la  garde,  il  doit  etre  tenu  responsable  dea 
dommages  qui  en  sont  resulted  pour  le  de- 
mandeur,  k  moins  qu'il  n'ait  preuve  qu'il  lui 
a  ete  impossible  de  Teviter.' 

"We  have  so  often  decided  in  our  court 
that  proof  of  fault,  whether  by  direct  evi- 
dence or  by  presumption,  rests  upon  the 
plaintiff,  that  it  is  not  necessary  to  quote 
authorities." 

Without  entering  upon  an  analysis  of  the 
language  of  the  articles  1053,  1054,  1055  C.  C. 
for  which  I  may  refer  to  my  judgment  in 
Shawinigan  Carbide  Co.  v.  Doucet,  42  Can. 
Sup.  Ct.  281,  I  quote  two  paragraphs  from 
that  judgment  touching  the  effect  of  the  leg- 
islation by  which  the  Civil  Code  was  for- 
mally declared  to  be  law  in  the  Province  of 
Quebec. 

'*A  far  stronger  reason  against  excluding 
the  pre-existing  law  from  consideration  ia 
afforded  bv  the  terms  of  the  enactments  un- 
der  the  authority  of  which  the  Code  came 
into  force  as  law  which  evinoe  very  plainly 
the  intention  to  declare,  in  articles  1053, 
1054,  1055  the  law  as  it  then  stood.  There 
was  first  an  Act  of  the  Province  of  Canada 
(20  Vict.  ch.  43)  authorizing  the  appoint- 
ment of  Commissioners  and  directing  that 
they  should  embody  in  the  Code  to  be  framed 
by  them,  to  be  called  the  Civil  Code  of  Lower 
Canada,  such  provisions  as  they  should  hold 
to  be  then  actually  in  force,  giving  the  au- 
thorities on  which  their  views  should  be 
based,  but  stating  separately  any  proposed 
amendment.  [109]  Then  (the  commissioners 
having  in  due  course  framed  their  report  and 
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laid  it  before  Parliament),  there  was  another 
Act  (29  Vict.  ch.  41)  declaring  a  certain  roll 
attested  in  the  manner  described  in  the  Act 
to  be  the  original  of  the  Civil  Code  reported 
by  the  Commissioner  as  containing  the  ex- 
isting law  without  amendments;  directing 
the  Commissioners  to  incorporate  in  this  roll 
certain  specified  amendments  eliminating  and 
altering  the  provisions  of  it  only  so  far  as 
should  be  necessary  to  give  effect  to  these 
amendments;  and  providing  that  the  Code  so 
altered,  should,  on  proclamation  by  the  Gt)v- 
«rnor,  have  the  force  of  law. 

"It  hardly  seems  necessary  to  comment  on 
the  effect  of  this  legislation.  It  very  mani- 
festly exhibits  the  intention  of  the  legislature 
that  the  provisions  found  in  the  roll  referred 
to  were  not,  excepting  in  so  far  as  they 
should  be  affected  by  the  amendments  speci- 
fied, to  effect  any  substantial  alteration  in 
the  law  then  actually  in  force  in  Lower 
Canada.  Among  the  provisions  contained  in 
this  roll  (and  untouched  by  the  amendments 
sanctioned),  are  articles  1053,  1054,  1055  C. 
C ;  and  in  construing  them  we  have  therefore 
this  clear  and  important  guide  to  the  inten- 
tion of  the  legislature.'^ 

The  view  of  the  effect  of  article  1054  C.  C. 
which  appears  to  have  been  taken  by  the 
majority  of  the  court  below,  namely,  that  it 
creates  a  presumption  of  law  that  harm 
arising  from  things  under  one's  care,  whether 
in  their  nature  dangerous  or  not,  is  due  to 
one's  fault,  which  presumption  can  be  re- 
pelled by  proper  and  sufiicient  general  evi- 
dence of  the  absence  of  fault.  This  view  has 
not  been  accepted  in  France  either  in  la  doC' 
trine  or  in  la  jurisprudence.  A  very  lucid 
and  concise  account  of  the  present  state  of 
la  doctrine  and  la  jurisprudence  on  this  sub- 
ject is  given  by  MM.  Colon  et  Capitant  at 
pp.  390-301,  vol.  2,  of  the  work  already 
referred  to. 

In  la  doctrine  the  weightiest  authorities 
favour  the  theory  known  as  faute  objective 
or  risque  professionel  of  which  the  late  M. 
Saleilles  was  the  most  eminent  protagonist, 
the  doctrine,  in  a  word,  that  the  incidence 
of  responsibility  in  law  depends  upon  the 
incidence  of  risk  and  that  one  ought  to  bear 
the  risk  of  harm  from  things  one  exploits 
for  one's  own  benefit.  In  exploiting  for  one's 
benefit  chases  inanim^es  one  acts  at  one's 
[110]  peril.  The  course  of  la  jurisprudence 
may  be  described  in  the  language  of  MM. 
Colon  et  Capitant  as  follows: 

''On  a  pu  croire  un  moment  que  la  juris- 
prudence allait  suivre  les  novateurs  dans  la 
voie  qu'ils  frayaient.  Un  arr^t  de  la  Cham- 
bre  civile  du  16  juin  1896  (D.  P.  97.  1.  433, 
S.  97.  1.  17)  semblait  en  effet  s'y  engager, 
car  il  affirmait  la  responsabilit4  du  propria 
taire  d'une  machine,  (d'un  remarqueur),  qui 
avait  fait  explosion,  bien  que  cette  explosion 
fut  due  k  un  vice  de  construction  auquel  il 


4tait  stranger ;  et  aprte  cette  d^ision  autonr 
de  laquelle  on  mena  grand  bruit,  on  en  ren- 
contre quclques  autres  encore  se  rattachant 
par  leurs  motifs  k  la  th^orie  du  risque  cr^ 
(Trib.  Seine,  23  Janvier  1903,  D.  P.  1904,  2. 
267;  Lyon,  18  Janvier,  1907,  D.  P.  1909,  2. 
245;  Trib.  com.  Seine,  23  d4cembre  1911, 
Gax.  Pal.  19  Janvier  1912).  L'une  de  ces 
d^isions  n'avait-elle  pas  condamn6  le  pro- 
pri^taire  d'un  caf6  k  indenmiser  un  consom- 
mateur  par  c6  seul  motif  que  le  demandeur 
avait  6t^  blessd  par  I'^latement  d'un  siphon  ? 

''Mais  ce  courant  peut  4tre  consid^r^  au- 
jourd'hui  comme  d^finitivement  tari.  La 
Cour  de  Cassation  a,  par  pluaieurs  arrets, 
condanin6  le  nouveau  syst^me  d'interpr^ta- 
tion  (Req.  30  mars  1897,  D.  P.  97.  1.  433. 
S.  98.  1.  65;  Civ.  31  juillet  1905,  D.  P. 
1905.  1.  532,  S.  1909.  1.  143). 

"Keanmoins,  si  la  jurisprudence  a  refua^ 
de  suivre  les  novateurs  dans  I'interpr^tation 
audacieuse  qu'ils  proposaient,  elle  n'en  a  pas 
mo  ins  subi  leur  influence.  £n  effet,  elle  ad- 
mettait  autrefois,  nous  Tavons  vu,  que  la 
victime  d'un  accident  cau86  par  un  objet 
inanim^  devait  prouver  la  faute  commise  par 
le  propri^taire  de  cet  objet,  ou  par  celui  qui 
s'en  servait.  Aujourd'hui,  au  contraire,  elle 
consid^re  que  I'article  1384,  al.  1,  er€e  une 
pr^somption  de  faute  k  I'^ard  de  ce  pro- 
pri^taire,  et,  en  cons^uence,  elle  fait  peser 
sur  lul  la  charge  de  la  preuve. 

"La  jurisprudence,  tou jours  sous  la  m^me 
influence  se  montre  plus  s^vdre;  elle  applique 
ici  la  mftme  solution  qu'au  propri^taire  ou 
gardien  d'animaux.  II  ne  suffira  done  pas 
au  d^fendeur  d'4tablir  qu'il  n'a  commis  ni 
negligence  ni  imprudence;  il  devra  prouver 
que  le  dommage  provient  soit  de  cas  fortuit, 
soit  de  la  force  majeure,  soit  de  toute  autre 
cause  ^trangfere,  par  exemple  de  la  faute  de 
la  victime  ou  de  celle  d'un  tiers,  en  un  mot 
il  faudra  qu'il  precise  le  fait  g^n^rateur  du 
dommage  subi  par  son  adversaire  (Req.  22 
Janvier,  1908,  D.  P.  1908,  1.  217;  25  mars 
1908,  D.  P.  1909,  1.  73,  S.  1910,  1.  17;  Bor- 
deaux, 14  mars.  1911,  S.  1913,  2.  257;  Pau. 
13  Janvier,  1913,  Gaz.  Pal.  2  avril,  1913; 
Paris,  4  d^cembre,  1912,  D.  P.  1913,  2.  80, 
S,  1913,  2.  164  et  Req.,  19  Janvier,  1914. 
Gaz.  Pal.  7  fevrier,  1914.)  V.  cependent  Req. 
29  avril  1913,  D.  P.  1913,  1.  427,  exempUnt 
le  propri4taire  d'un  chaine  ayant  occasionn^ 
un  accident  par  sa  rupture,  motif  pris  de  ce 
qu'on  n'a  pu  relever  aucun  vice  de  construc- 
tion et  ''qu'il  a  4te  Impossible  de  determiner 
la  cause  d'un  ev^nement  qu'il  ne  dependa^it 
de  lui  ni  de  prfivoir  ni  d'^viter.)" 

[Ill]  From  the  point  of  view  of  verbal 
interpretation  simply  there  is  probably  more 
to  be  said  in  favour  of  these  views  which  have 
found  acceptance  in  France  than  can  be  said 
for  the  view  adopted  by  the  Quebec  Court  of 
Appeal. 
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I  have  pointed  out  in  the  Shawinigan  Car- 
bide Co.  V.  Doucet,  42  Can.  Sup.  Ct.  281,  at 
pages  317  to  320,  the  impossibility  of  reading 
paragraph  6  of  article  1054  C.  C.  as  applying 
to  the' first  paragraph  of  the  article  as  well 
as  to  the  particular  case  mentioned  in  para- 
graphs two  to  five.  The  English  version  is 
conclusively  against  this  application  of  para- 
graph six  and  article  2615  C.  C.  requires  us, 
M'here  the  two  differ,  to  resort  to  that  version 
which  is  the  more  conformable  to  le  droit 
oommun.  The  French  theories  above  referred 
to  both  rest  upon  the  hypothesis  that  the 
first  paragraph  of  1384  C.  N.,  while  not  in 
itself  establishing  a  principle  of  responsibil- 
ity, indicates  a  principle  of  responsibility 
underlying  the  precise  dispositions  of  articles 
1385  and  1386  C.  N.;  and  that,  although  the 
f  ramers  of  the  Code  Napoleon  had  no  thought 
of  any  such  principle,  it  is  the  legitimate 
function  of  the  courts  to  extend  by  analogy 
the  supposed  principle  of  those  dispositions 
(harmoniously  with  the  ensemble  of  the  law 
in  force  for  the  time  being)  to  new  condi- 
tions as  thev  arise.  M.  Saleilles  in  the  ar- 
tide  to  which  I  have  just  referred  (p.  42) 
uses  these  words:— 

''En  rtelit^,  les  avocats  et  les  juges  n'a- 
vaient  pas  donn£  de  la  loi  une  interpretation 
inexacte,  en  I'interpr^tant  jadis  autrement 
qn'on  ne  I'interpr^te  aujourd'hui.  lis  lui  at- 
tribuaient  alors,  et  avec  raison,  le  sens  qui 
ressortait  defa  principes  giSn^raux  admis  au- 
trefois par  renaemble  de  la  legislation.  Ces 
principes  g^n^raux  se  *  sont  modifies  au- 
jourd'hui;  et,  en  se  modifiant,  ils  ont  influx 
sur  le  sens  qu'il  fant  attribuer  actuellement 
aux  textee  rest^s  sous  la  d^pendance  directe 
de  ces  [112]  m#mes  principes  juridiques. 
C*est  le  sens  intime  de  la  loi  qui  a  varie, 
ce  ne  sont  pas  les  juges." 

And  he  adds  that  it  is  the  duty  of  the 
courts  to  act  upon  their  view  of  what  the 
legislator  would  have  enacted  if  he  had  en- 
visaged the  conditions  of  to-day.  If  this 
were  a  legitimate  procedure  much  might  be 
said  for  the  conclusion  of  M.  Saleilles,  and 
much  for  the  theory  of  la  jurisprudence  in 
France  and  much  also  it  may  be  added  for 
the  view  of  the  court  of  appeal;  in  truth  the 
want  of  unanimity  as  to  result  (there  are 
other  theories  current  in  France),  is  but  the 
natural  consequence  of  following  a  procedure 
which,  under  the  name  of  judicial  interpre- 
tation, in  reality  amounts  to  explicit  judicial 
amendment  of  the  law.  I  use  this  phrase 
because  the  process  described  by  M.  Saleilles 
is  what  we  should  unquestionably  call  legis- 
lation and  there  can  be  no  doubt  that  the 
abrupt  reversal  by  the  Quebec  court  of  ap- 
peal in  Doucet  v.  Shawinigan  Carbide  Co. 
L.  18  Quebec  K.  B.  (^ng.)  271,  of  the  prin- 
ciple of  its  previous  judgment  in  Canadian 
'Pacific  Railway   Oo.  v.  Dionne,  14  Rev.  de 


Jur.  (Can.)  474,  pronounced  only  a  very 
short  time  before,  was  the  direct  result  of 
French  influence.  I  cannot  understand  on 
what  principle  (compatible  with  proper  re- 
spect to  judicial  precedent),  this  court  can 
now    sanction    an    interpretation    of    article 

1054  C.  C.  which  it  has  again  and  again  re- 
jected. See  Shawinigan  Carbide  Co.  v.  Dou- 
cet, 42  Can.  Sup.  Ct.  281,  pp.  309  and  310. 

There  is,  moreover,  I  think,  this  complete 
answer  to  any  claim  under  article  1054  C.  C. 
Assuming  the  first  paragraph  of  article  1054 
C.  C,  when  read  with  article  1055,  to  justify 
the  extension  of  the  dispositions  of  article 

1055  to  analogous  cases,  it  is  quite  clear  that 
[113]  there  is  no  analogy  between  the  spe- 
cific cases  therein  provided  for  and  the  case 
where  as  here  the  risk,  incidence  of  which 
the  plaintiff  seeks  to  make  the  defendant 
discharge,  arises  out  of  a  situation  created 
bv  the  common  consent  and  for  the  common 
benefit. 

As  to  the  questions  of  fact,  I  think  the 
judgments  of  the  learned  Chief  Justice  and 
Mr.  Justice  Pelletier  shew  satisfactorily  that 
the  appellants  have  failed  to  make  ont  that 
the  fires  are  ascribable  to  the  negligence 
of  the  respondent  company.  I  will  add  that 
I  do  not  differ  from  the  finding  that  the 
circumstances  in  which  the  high-voltage  cur- 
rent escaped  to  the  secondary  wire  constitute 
a  case  of  vis  major, 

Anglitv,  J. — ^The  question  for  determina- 
tion in  these  cases  is  the  liability  of  the 
defendant  company  for  damages  occasioned 
by  fires  caused  by  a  high-tension  electric  cur- 
rent (approximately  2,200  volts),  carried  on 
its  primary  wires,  having  passed  from  them 
to  its  secondary  or  low-voltage  wires  and 
thence  into  buildings  of  its  customers  fitted 
with  a  system  of  wiring  designed  to  carry  a 
current  not  exceeding  108  to  110  volts.  It 
appears  to  be  to  well  established  that  it  is 
practically  common  ground  that  the  imme- 
diate cause  of  connection  having  been  estab- 
lished between  the  primary  and  secondary 
wires  was  the  falling  across  them  of  a  large 
branch  from  a  near-by  tree,  which  stood  on 
the  adjacent  property  of  one  of  the  defend- 
ants' customers. 

In  this  court  the  plaintiffs  rested  their 
claims  upon  four  distinct  grounds: — 

1st.  That  by  the  statute  (58  &  59  Vict. 
(D.)  ch.  59,  sec.  13)  under  which  they  were 
operating,  the  defendant  company  is  declared 
to  be  [114]  ''responsible  for  all  damages 
which  its  agents,  servants,  or  workmen  cause 
to  individuals  or  property  in  carrying  out  or 
maintaining  any  of  its  said  works."  Its 
original  Act  of  Incorporation  (44  &  45  Vict. 
(Q.),  ch.  71,  sec.  2),  provides  that  the  com- 
pany "shall  be  responsible  for  all  damages 
which    it    may    cause    in    carrying    out    its 
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works;*'  and  the  works  authorized  by  the 
section  in  which  this  provision  is  made  are, 
inter  aliOf  "to  manufacture,  furnish,  produce, 
use  and  sell  or  lease  light,  heat  and  motive 
power  in  the  city  and  district  of  Quebec  gen- 
erated from  electricity  and  to  establish,  con- 
struct, &c.,  lines  of  wires,  &c."  Under  this 
legislation,  it  is  asserted  that  the  company 
is  liable  for  damage  caused  by  the  electric 
current  which  it  transmits  upon  its  wires, 
without  regard  to  any  consideration  of  fault 
or  negligence  on  its  part. 

2nd.  That  without  proof  of  fault  or  negli- 
gence, absolute  liability  of  the  company  is 
«8tablished  under  article  1054  C.  C  upon  its 
being  shewn  that  the  damage  sued  for  was 
-caused  by  a  thing  which  it  had  under  its 
«are. 

3rd.  That  liability  under  article  1054  C.  G. 
exists  at  all  events,  because  the  company 
failed  to  prove  that  it  "was  unable  to  pre- 
vent the  act  which  caused  the  damage;" 

4th.  That  proof  has  been  given  of  specific 
negligence  or  -fault  on  the  part  of  the  com- 
pany (a)  in  not  having  taken  adequate  pre- 
cautions to  guard  against  the  fall  of  the 
branch  which  fell  across  and  broke  its  wires, 
(6)  in  not  having  had  its  transformers 
grounded. 

I  make  no  allusion  to  other  grounds  of 
fault  which  were  urged,  either  because  they 
were  not  alleged  in  the  particulars  furnished, 
or  because  they  were  so  clearly  disproved 
that  they  are  not  open  for  consideration  in 
this  court. 

[115]  It  was  so  obviously  unnecessary  to 
provide  expressly  for  liability  of  the  com- 
pany in  case  of  fault  or  negligence  that  the 
explicit  declarations  of  responsibility  above 
•quoted  can  scarcely  have  been  inserted  to 
cover  that  ground.  There  is  nothing  in  the 
language  of  the  clause  in  either  statute  which 
requires  that  it  should  be  so  restricted  in  its 
application,  and  it  is  "a  settled  canon  of 
construction  that  a  statute  ought  to  be  so 
construed  that,  if  it  can  be  prevented,  no 
clause,  sentence  or  word  shall  be  superfluous, 
void  or  insignificant.  The  Queen  v.  Bishop 
of  Oxford  (4  Q.  B.  D.  245,  271)  ;  Ditcher  v. 
Dennison  (11  Moo.  P.  C.  325,  337)."  It 
would,  therefore,  seem  proper  to  regard  these 
clauses  as  intended  to  declare  that,  in  em- 
powering the  company  to  do  what  would 
otherwise  be  unlawful,  both  the  Legislature 
and  Parliament  meant  to  subject  it  to  lia- 
bility for  injuries  which  might  arise  from 
the  carrying  out  of  its  undertaking  in  cases 
in  which  the  legislative  authorization  of  such 
undertaking  would,  but  for  such  provisions, 
entitled  it  to  claim  immunity.  Canadian 
Pac.  R.  Co.  V.  Roy  [1902]  A.  C.  (Eng.)  220; 
Eastern,  etc.  Tel.  Co.  v.  Cape  Town  Tram- 
ways Co.  [1902]  A.  C.  (Eng.)  381.  With 
similar  clauses  in  legislation  conferring  spe- 


cial privileges  we  are  not  unfamiliar.  Gale 
V.  Bureau,  44  Can.  Supp.  Ct.  305;  Dumont  v. 
Eraser,  48  Can.  Sup.  Ct.  137.  In  conferring 
such  privileges  in  the  present  instance  the 
legislature  apparently  thought  it  reasonable 
to  provide  that  its  sanction  should  not  be 
invoked  as  a  shield  against  responsibility  for 
any  injuries  to  others  which  the  exercise  of 
those  privileges  might  entail. 

The  injuries  sued  for  were  caused  in  car- 
rying out  or  maintaining  "the  works,"  i.  e,, 
the  undertaking  of  the  company.  This  seems 
to  be  clear  from  the  tenns  of  [116]  the  orig- 
inal Quebec  statute,  wherein  the  furnishing 
of  electric  current  for  lighting  purposes  by 
means  of  wires  is  part  of  the  works  author- 
ized by  the  very  section  in  which  the  dec- 
laration of  liability  is  found.  Although  the 
fall  of  a  branch  from  a  tree  was,  in  a  certain 
sense,  the  cause  of  the  fires,  it  in  reality 
but  created  the  situation  in  which  the  trajis- 
mission  of  a  high-voltage  current  by  the  com- 
pany, acting  through  its  servants  or  work- 
men, along  its  wires  in  the  course  of  carrying 
out  its  undertaking  caused  the  damage  com- 
plained of.  I  have  found  no  reason  for  eon- 
fining  the  efTect  of  the  clauses  in  question  to 
injuries  done  in  the  course  of  constructing 
or  repairing  the  company's  lines  or  installa- 
tion. The  phrase,  "carrying  on  and  main- 
taining its  works,"  or  "carrying  out  its 
works,"  in  these  statutory  provisions,  in  my 
opinion,  covers  operation  as  well  as  construc- 
tion. In  this  respect  the  statute  differs  from 
1  Edw.  VII.  ch.  66,  under  which  the  works 
had  been  constructed  in  Dumphy's  Case 
[1907]  A.  C.  (Eng.)  454,  9  Ann,  Cas.  749. 
and  a  provision  somewhat  similar  to  tliat 
above  quoted  from  44  k  45  Vict.  (Que.)  ch. 
71  does  not  appear  to  have  been  there  relied 
upon. 

Neither  can  I,  ii^ithout  frittering  away 
these  legislative  declarations  of  responsibil- 
ity, r^ard  this  case  as  outside  their  pur- 
view merely  because  the  fall  of  a  branch 
from  a  tree  was  the  immediate  occasion  of 
the  existing  danger  created  by  the  defendant 
company  producing  actual  injury.  On  the 
first  ground,  therefore,  I  think  the  defendant 
liable. 

I  assume,  that  in  so  far  as  these  actions 
are  brought  under  article  1053  C.  C,  it  has 
been  rightly  held  that  the  burden  of  proving 
fault  or  negligence  of  the  defendants,  which 
rested  on  the  plaintiffs,  has  not  been  satis- 
factorily discharged.  They  certainly  failed 
to  shew  [117]  that  the  defendants'  high- 
tension  wires  were  in  too  close  proximity  to 
its  low-tension  wires,  or  that  the  distance 
between  pins  on  croas-s^rms  was  not  sufli- 
ciently  great,  and  there  was  no  evidence  that 
these  defects,  if  they  existed,  had  anything 
to  do  with  the  cause  of  the  fires.  I  am  not 
prepared  to  say  that  the  Court  of  King's 
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Bench  erred  in  holding  that  the  plaintiffs  had 
failed  to  prove  actual  requirements  of  tiie 
Canadian  Fire  Underwriter!)'  Association  or 
orders  issued  hy  the  Public  Utilities  CJommis- 
sion  with  which  the  defendants  had  not  com- 
plied, or,  upon  the  evidence  as  to  the  safety 
or  advisability  of  grounding  transformers  to 
reverse  the  finding  of  the  appellate  court 
that  it  was  not  affirmatively  established  that, 
having  regard  to  the  condition  of  the  wiring 
of  the  houses  in  the  neighbourhood,  it  was 
actionable  fault  or  negligence  on  the  part 
of  the  company  not  to  have  had  its  trans- 
formers grounded,  or  that  it  was  negligent 
in  not  having  foreseen  that  there  was  reason 
to  apprehend  that  the  branch  which  fell 
across  its  wires  would  do  so. 

The  matter  last  mentioned,  though  not  in^ 
eluded  in  the  particulars  furnished  was  fully 
gone  into  at  the  trial.  Whether  the  branch 
which  fell  actually  overhung  (surplombait) 
the  defendant  company's  wires  is  a  point  in 
dispute.  The  trial  judge  apparently  thought 
it  did — ^the  appellate  judges,  that  it  did  not; 
and  the  evidence  seems  to  support  the  latter 
view.  But  it  appears  that  branches  at  a 
lower  level  undoubtedly  did  overhang  the 
wires  and  it  would  seem  reasonably  certain 
that,  when  the  large  branch,  which  fell,  was 
broken  off  by  the  weight  of  the  ice  upon  it, 
probably  aided  by  the  action  of  the  wind, 
in  falling,  again  aided  in  all  probability  by 
the  high  wind,  it  glided  or  slid  on  the  icy 
surface  of  these  lower  overhanging  branches 
out  [118]  from  the  tree  towards  the  defend- 
ant's wires  and  was  thus  brought  over  and 
allowed  to  fall  upon  the  two  outer  wires 
which  it  broke,  the  inner  wire— -tbat  nearest 
the  tree — remaining  intact.  Whether  this  oc- 
currence wa%  something  which  should  have 
been  anticipated  and  guarded  against  or 
ought  to  be  regarded  aa  a  case  of  unfore- 
seeable accident,  or  an  ^'act  of  God,"  or  the 
result  of  f^is  major,  against  which  there  is 
no  obligation  to  provide,  is  in  issue.  That 
the  storm,  with  its  accompaniments  of  sleet 
and  heavy  ice  formations  on  trees  and  wires 
and  high  wind,  was  not  in  itself  so  extraor- 
dinary that  it  should  be  regarded  as  unfore- 
seeable, or  as  constituting  force  tnajeure,  so 
that  its  ordinary  or  not  improbable  conse- 
quences would  be  something  which  persons 
in  the  position  of  the  defendants  would  not 
be  bound  to  anticipate  and  guard  against  is, 
I  think,  quite  clear.  But  whether,  having 
regard  to  its  situation  and  the  surrounding 
circumstances,  the  fall  of  the  branch  in  ques- 
tion across  the  company's  wires  should  be 
deemed  sueh  a  consequence  is  a  debatable 
point. 

As  to  the  other  defects  in  installation  sug- 
gested at  the  trial,  as  Mr.  Justice  Pellet ier 
points  out,  the  existence  of  some  of  them  was 
not  shewn,  and  the  causal  relation  of  others, 


assuming  their  existence,  was  not  established. 
Indeed  some  of  these  grounds  of  negligence 
were  raised  only  when  evidence  was  being 
given  in  reply.  I  proceed,  therefore,  on  the 
assumption  that  the  plaintiffs  failed  to  estab- 
lish liability  of  the  defendants  under  article 
1053  C.  C. 

In  considering  the  case  presented  under 
article  1054  C.  C.  several  questions  arise. 
That  electricity  is  a  thing  within  the  pur- 
view of  that  article  I  entertain  no  doubt. 
8ed  vide  3  Rev.  Trimestrielle,  pp.  1-19. 

It  is  urged  that  the  plaintiffs  preferred 
their  claim  [119]  only  under  article  1053, 
and  that,  having  failed  to  establish  negligence 
or  fault  on .  the  part  of  the  defendants  by 
positive  evidence,  they  should  not  be  permit- 
ted to  fall  back  upon  a  presumption  of  fault 
under  article  1054. 

The  fourth  paragraph  of  each  of  the  dec- 
larations of  the  several  plaintiffs  contains  a 
general  charge,  that  electric  current  produced 
by  aiid  under  the  control  of  the  defendants 
was,  by  their  negligence,  introduced  into  the 
plaintiffs'  buildings  at  a  very  high  tension, 
much  in  excess  of  that  required  for  purposes 
of  illumination,  and  that  it  caused  the  fires 
which  occasioned  the  injuries  complained  of. 
In  the  sixth  paragraph  of  each  declaration 
defective  installation  of  the  defendants'  sys- 
tem is  charged.  Upon  application  particu- 
lars were  ordered  of  the  defects  charged  un- 
der the  latter  paragraph;  but  particulars  of 
the  fault  or  negligence  allied  in  the  fourth 
paragraph  were  refused — apparently  because 
that  paragraph  was  regarded  by  the  judge 
who  heard  the  motion  as  merely  an  allega- 
tion under  Article  1054  C.  C.  intended  to 
cast  upon  the  defendants  the  burden  of  prov- 
ing that  they  could  not  have  prevented  the 
act  which  caused  the  damage  sued  for. 

Mr.  Justice  Carroll  and  the  learned  trial 
judge,  it  is  true,  have  expressed  the  view 
that,  in  making  a  claim  under  article  1054, 
it  is  sufficient  to  allege  injury  and  conse- 
quent damage  caused  by  a  thing  under  the 
care  of  the  defendant,  without  adding  an  al- 
legation of  fault  or  negligence.  But  the 
learned  Chief  Justice  of  Quebec,  on  the  con- 
trary, in  a  somewhat  elaborate  argument 
maintains  the  view  that,  while  proof  of 
fault  is  not  necessary,  an  allegation  of  it  in 
the  pleadings  is  required.  With  very  great 
respect,  if  a  presumption  of  fault  on  the 
part  of  the  defendant  arises  upon  its  [120] 
being  shewn  that  the  injury  complained  of 
was  caused  by  a  thing  under  his  care,  I 
cannot  understand  why  it  should  be  necessary 
to  allege  more  than  this  latter  fact.  But  if 
a  general  allegation  of  fault  is  necessary, 
notwithstanding  that  the  law  presumes  it,  it 
is  furnished  by  paragraph  four,  which  was 
probably  inserted  to  prevent  difficulty  should 
the  view  taken  by  the  learned  Chief  Justice 
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of  Quebec  prevail.  In  any  case  I  agree  with 
the  learned  trial  judge  that  in  making  the 
allegation  oi  fault  contained  in  that  para- 
graph the  plaintiffs  cannot  be  taken  to  have 
abandoned  the  advantage  of  their  position 
under  article  1054,  but  were  on  the  contrary 
seeking  to  secure  it. 

Wliile  still  adhering  to  the  view  which  I 
expressed  in  Shawinigan  Carbide  Co.  v.  Dou- 
cet,  42  Can.  Sup.  Ct.  281,  at  pages  342,  et 
seq.j  that,  for  reasons  there  stated,  the  sixth 
paragraph  of  article  1054  C.  C.  probably  does 
not  apply  to  the  first  paragraph  of  that  ar- 
ticle, in  the  present  instance  I  proceed  upon 
the  assumption  that  either  the  sixth  para- 
graph applies  to  the  first  as  well  as  to  the 
following  paragraphs,  or  that,  if  not,  the  first 
paragraph  is  subject  to  a  similar  qualifica- 
tion, as  had  been  held  in  regard  to  the  cor- 
responding article  (1384)  of  the  Code  Na- 
poleon, in  which  the  application  of  the  excul- 
patory clause,  corresponding  to  the  sixth 
paragraph  of  article  1064  C.  C,  to  the  first 
paragraph  of  article  1384  C.  N.  is  clearly  ex- 
cluded. Recueil,  Phily,  1909,  p.  926,  No. 
5039. 

Assuming  then  that  the  defendant  company 
could  acquit  itself  of  liability  by  proving 
that  the  introduction  of  high-voltage  current 
into  the  plaintiffs'  buildings  was  due  to  a 
cause  the  operation  of  which  it  could  not 
prevent  (2  Planiol,  Droit  Civil,  Nos.  92^ 
30-31)  I  [121]  am  of  the  opinion  that  it 
has  failed  to  discharge  that  burden.  While 
the  evidence  may  be  insufficient  to  enable  us 
to  say  that  it  affirmatively  establishes  fault 
or  negligence,  it  has,  in  my  opinion,  not  been 
shewn  that  the  defendants  could  not  have 
prevented  the  occurrence  of  the  fires  in  ques- 
tion either  by  grounding  their  transformers, 
by  taking  proper  steps  to  secure  the  removal 
of  the  branch  which  fell  or  of  the  lower  over- 
hanging branches,  which  in  this  instance 
seem  to  have  increased  the  danger,  or  by 
employing  other  means  to  guard  their  wires 
against  the  fall  of  the  branch  which  broke 
them.  It  has  not  established  that  they  were 
wholly  free  from  fault. 

Moreover,  I  am  not  satisfied  that,  having 
regard  to  the  contractual  relations  between 
the  parties  and  to  the  defendants'  knowledge 
of  the  danger  to  buildings  of  their  customers 
attendant  upon  high-tension  wires  being  car- 
ried in  proximity  to  secondary  wires  connect- 
ed with  house  services  when  their  transform- 
ers were  not  grounded,  it  was  not  their  duty 
to  have  disconnected  the  premises  of  their 
customers  during  a  storm  such  as  the  wit- 
nesses describe,  and  until  danger  from  its 
consequences  had  passed,  failure  to  perform 
which  entails  liability  for  resultant  injury. 

The  defendant  company  invokes  a  provi- 
sion of  the  contracts  under  which  it  alleges 
electric  current  was  supplied  to  the  injured 


premises,  whereby  it  was  stipulated  that  ''the 
company  shall  not  be  liable  for  damages  re- 
sulting from  electric  current  when  its  appli- 
ances shall  have  been  installed  according  to 
the  rules  of,  or  approved  by,  the  Board  of 
Fire  I'nderwriters."  Assuming  that  it  has 
been  established  that  this  provision  is  bind- 
ing on  the  plaintiffs,  the  defendants  failed  to 
shew  installation  approved  by,  or  in  con- 
formity with,  the  rules  of  the  Board  of  Fire 
Underwriters.  [122]  While  it  may  be  that 
actual  enforcement  of  the  decision  of  the 
underwriters  to  insist  upon  the  grounding 
of  transformers  was  deferred  until  after  the 
fires  in  question  had  happened,  the  system 
of  the  defendant  company  was  not  in  con- 
formity with  the  rules  of  the  Board  and  its 
disapproval  had  several  times  been  brought 
to  the  attention  of  the  company,  which  had 
promised  a  year  before  the  date  of  the  fires 
to  improve  its  installation  and  to  meet  the 
requirements  of  the  underwriters.  The  term 
of  the  contract  which  the  company  invokes, 
therefore,  affords  no  answer  to  the  plaintifl^s 
claim. 

I  would,  for  tliese  reasons,  allow  this  ap- 
peal with  costs  in  this  court  and  the  Court 
of  King's  Bench,  and  would  restore  the  judg- 
ment of  the  learned  trial  judge. 

Bbodeub,  J. — ^Nous  avons  k  d^ider  dans 
ces  causes-ci  si  Tintim^e,  la  Quebec  Railway 
Light  Heat  and  Power  Company,  doit  sup- 
porter les  dommages  resultant  de  Fincendie 
des  preprint ^s  de  Fappelant,  M.  Vandry,  et 
de  M.  Chateauvert. 

La  compagnie  intim^  fait  T^clairage  de  la 
ville  de  Quebec  et  de  ses  environs.  Elle  four- 
nit  aux  particuliers  la  lumi^re  dont  ils  ont 
besoin  pour  leurs  maisons  et  en  vertu  des 
contrats  qu'elle  fait  avec  see  consommateurs 
elle  leur  transmet  un  courant  eleetrique  d'en- 
viron  110  volts  qui  n'offre  que  peu  ou  point 
de  danger  d'incendie  ou  de  chocs  violents. 
L'installation  dee  fils  ^lectriques  dans  les 
propri^t^  privies  est  faite  par  les  propria 
taires;  mais  Tintim^e  voit  elle-m^me  ft  faire 
dans  les  maisons  les  raccordements  avec  ses 
propres  fils  4lectriques.  Au  moyen  d'instni- 
ments  d'une  pr^ision  remarquable,  elle  peut 
s'assurer  et  determiner  facilement  et  sans 
frais  si  ^installation  du  propri4taire  est  suf- 
fisante  et  convenahle. 

[123]  Afin  de  ne  pas  fournir  21  ses  con- 
sommateurs un  courant  Eleetrique  plus  con- 
siderable que  ne  le  coniportent  ses  conven- 
tions et  I'usage,  elle  installe  sur  ses  poteaux 
des  transformateurs  qui  r^duisent  de  2,200 
volts  ft  environ  110  volts  le  courant  eleetrique 
destine  ft  ses  consommateurs. 

Dans  la  nuit  du  19  au  20  decembre,  1912, 
une  branche  de  peuplier  chargee  de  verglas, 
qui  surplombait  la  ligne  de  Tintimee,  s'est 
brisee,  est  evidemment  tombee  sur  la  ligne 
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et  a  6tabli  une  jonctlon  entre  le  fil  qui  por- 
tait  2,200  volts  et  celui  de  110  volts.  Comme 
r^Bultat  de  cette  jonction,  le  111  ^lectrique 
qui  conduisait  le  courant  aux  maisons  de 
MM.  Vandry  et  Chateauvert  s'est  trouv* 
charge  d'un  courant  de  2,200  et  a  allum^ 
rincendie  qui  lea  a  d^truites. 

De  Ift  Paction  en  responsabilit^  par  M. 
Vandry  et  par  les  compagnies  d'assurance 
qui  ont  pay4  une  partie  des  partes  qui 
avaient  6ik  subies  lors  de  cet  incendie. 

La  preuve  qui  a  4t^  faite  dans  ces  causes, 
qui  ont  toutes  #t6  r^unies  dans  une  seule, 
est  tr^  volumineuse  et  bien  complete  et  elle 
offre  aux  tribunaux  I'avantage  de  pouvoir  se 
prononcer  sur  tous  lea  faits  et  les  incidents 
de  la  cause. 

On  a  tent6  de  circbmscrire  le  d^bat  et  on 
s'est  bas4  A  ce  esujet  sur  des  subtilit^s  de  pro- 
cedures et  de  plaidoiries.  On  a  pr^tendu,  par 
exemple,  que  la  d^laration  des  demandeurs 
devait  n^essairement  restreindre  le  d^bat  aux 
fautes  partictili&res  qui  ont  et6  sp^ifl- 
quement  all^gu^es. 

Mais  on  oublie  qu'il  j  a  dans  eette 
d^laration  des  allegations  generates  de 
negligence  et  de  faute  qui  ouvrent  la  porte  & 
toute  preuve  de  negligence  qui  quisse  etre  pre« 
sentee.  De  plus,  comme  je  viens  de  le  dire,  la 
preuve  a  ete  aussi  complete  que  possible, 
couvre  tous  les  faite  et  totues  les  circonstances 
et  par  [1241..  eonsequent  c®  serait  bien  mal- 
heureux  maiaAtmeaxt  que  les  parties  ont  fait 
valoir  tous  lews  moyens  tant  en  demande 
qu'ea  defestas/tife  les  restreindre  &  des  allega- 
tions plus  o«  moins  specifiques.  S'il  y  avait 
necessite,  d'ailleurs,  cette  cour,  avec  les  pou- 
voirs  qu'elle  fi  d'amander  les  plaidoiries,  dev- 
rait  le  faire  afin  que  justice  complete  soit 
rendue  aux  parties.  Mais  je  considere  qu'il 
n*e8t  pas  necessaire  d'avoir  recours  k  cela 
dans  les  circonstances. 

Voici  une  compagnie  qui  ne  devait  fournir 
H  ses  clients,  Vandry  et  Chateauvert,  qu'un 
voltage  de  110.  A  un  moment  doune,  le 
courant  est  porte  ft  2,200  et  a  cause  Fincendie 
qui  a  eu  lieu  et  aurait  pti  egalement  causer 
la  mort  de  peraonnes  qui,  ft  ce  moment  1ft 
auraient  pu  venir  en  contact  avec  ce 
courant  mortel. 

II  est  indeniable  que  Taccident  a  ete  cause 
par  un  courant  electrique  dont  elle  avait  la 
garde  et  elle  a  en  vertu  de  Tarticle  1054  du 
code  civil  engage  sa  responsabilite,  ft  moins 
qu*clle  ne  prouve  qu'elle  n*a  pu  empecher  le 
fait  qui  a  cause  les  dommagea. 

II  est  du  devoir  d'une  compagnie  qui  ex- 
ploite  un  commerce  d*une  nature  aussi  dan- 
gereuse  de  prendre  toutes  les  precautions 
necessaires  pour  empecher  tout  accident  qui 
pour  rait  se  produire,  ainsi  que  cette  cour  Ta 
decide  dans  la  cause  de  Royal  Electric  Co.  v. 
Heve,  32  Can.  Sup.  Ct.  482. 

II  est  en  preuve  que  les  compagnies  d'as- 
surance     ont     declare     ft     Tintime     ft     plu- 


aieurs  reprises,  par  une  correspondence  qui 
est  au  dossier,  que  des  incendies  tres  nom- 
breux  se  produisaient  ft  Quebec  ft  raison  du 
fait  que  son  systeme  n'etait  pas  perfectionne. 
On  lui  a  suggere  naturellement  de  mettre  ft 
ses  transformateurs  [12&]  des  ills  electriques 
qui  rejoindraient  la  terre  et  qui  previendrai- 
ent  dans  une  trfts  grande  mesure,  sinon  en- 
tiereraent,  ces  incendies. 

L'intimee  a  paru,  ft  un  moment  donne, 
disposes  ft  se  rendre  ft  ces  suggestions  et  au 
printemps  de  1912  elle  a  declare  qu'elle 
n'attendait  que  le  degel  du  terrain  pour 
pouvoir  faire  ces  travaux. 

Mais  le  degel  est  arrive,  I'ete  s'est  passe, 
rien  n'a  ete  fait;  et  vers  le-  milieu  de 
decembre,  1912,  Tincendie  en  question  etait 
allume.  II  a  fallu  un  ordre  de  la  commission 
des  utilites  publiques,  Tannee  suivante, 
pour  forcer  Tintimee  ft  faire  ces  ameliorations 
qui  etaient  jugees  necessaires. 

Mais  elle  nous  dit  que  cette  mise  en  terre 
d'un  ill  electrique  n'aurait  pas  produit  le 
reaultat  voulu  ft  moins  que  les  ooasommateur 
n'ameliorent  leur  system  ft  Tinterieur.  Sur 
ce  point  la  preuve  est  loin  d'etre  certaine; 
mais  alors  pourquoi  n'a-t-elle  pas  incite  ses 
consommateurs  ft  faire  des  ameliorations 
▼ouluee  si  elle  croyait  que  leur  systeme  etalt 
defectueux.  Cetait  chose  facile  ft  faire  pour 
elle  que  de  refuser  ft  ces  consommateurs  de 
leur  donner  le  courant  s'ils  ne  voulalent  pas 
faire  les  ameliorations  necessaires  ou  jugees 
telles  par  le  bureau  des  assureurs.  C'etait 
d'ailleurs  une  des  conditions  de  son  contrat 
avec  ses  consommateurs. 

Ces  ameliorations  auraient  ete  dispend- 
ieuses  et  elle  a  prefere  courir  les  risques  d'un 
accident  que  de  se  rendre  aux  suggestions  des 
compagnies. 

Maintenant  je  considere  que  Tintimee  est 
^alement  responsable  ft  raison  du  fait  qu'elle 
est  aliee  passer  sa  ligne  ft  un  endroit  od 
oette  derneire  etait  susceptible  d'etre  frappee 
par  des  branches  d'arbres   (art.  1053  C.  C). 

fille  a  pretexte  force  majeure. 

Cette  excuse  ne  vaut  rien.  Tous  les  hivers 
et  plusieurs  fois  dans  nos  hivers,  nous  avons 
ces  pluies  [126]  otk  Teau  tombe  par  goutte- 
lettes  sur  les  arbres,  s'y  congeie  et  force  les 
arbres  ft  plier  et  les  amene  ft  se  briser.  C'est 
im  cas  d'occurrence  si  frequents  que  V<m  ne 
peut  raiaonnablement  pretendre  que  les 
compagnies  qui  fournissent  du  pouvoir  ne  sont 
pas  tenues  d'en  tenir  compte.  Laurent,  vol. 
16,  No.  265;  4  Aubry  &  Rau  p.  104,  note;  24 
Demolombe  No.  560. 

L'intimee  devait  done  dans  le  cas  actuel 
proteger  ses  fils  contre  le  peuplier  dont  une 
branche  s'est  detachee.  Ces  arbres,  comme  on 
le  sait,  ae  brisent  facilemcnt;  et  alors  raison 
de  plus  pour  la  compagnie  de  se  proteger  con- 
tre ce  danger  qu'elle  aurait  pu  facilemcnt 
obtenir  de  faire  disparaitre,  mais  elle  n'a 
pas  juge  ft  propos  de  le  faire. 
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J*ai  eu  l'avantag«  de  voir  Topinion  de  moa 
coll^ue  Anglin  sur  la  responsabilit^  statu- 
taire  de  la  compagnie  intim^  et  j'y  coneours 
enti^rement.  La  legislature  a  accords  k  la 
compagnie  intimtie  dee  pouvoirs  consider- 
ables, exorbitants  m^me  du  droit  coinmun. 
(44  &  45  Vict.  ch.  71  et  68  &  69  Vict.  ch.  69.) 
Cette  deri^re  en  effet  a  le  droit  de  venir 
poser  ses  poteaux  sur  les  cheming  munici* 
paux,  qui  sont  oependant  la  propriety  des 
municipalit^s,  et  ce  sans  payer  d'indemnit^. 
Mais,  d'un  autre  c6te,  si  dans  I'exercice  de  sea 
pouvoirs  ou  dans  Texploitation  de  son  In- 
dustrie si  danger euse  elle  cause  des  dom- 
mages,  le  statu t  declare,  suivant  mai,  qu'elle 
engage  sa  responsabilit^,  qu'il  y  ait  faute  ou 
non  de  sa  part. 

Cette  legislation  n'est  pas  nouvelle. 
Nous  la  relevons  dans  plusieurs  de  nos  lois. 
Ainsi,  par  exemple,  le  marchand  de  bois  a  le 
droit  de  se  servir  de  cours  d'eaux  priv^s 
sans  payer  d'indemnite.  Mais  s'il  cause  des 
dommages  par  negligence  ou  non  il  engage  sa 
responaabilite  (art.  2256  8.  R.  Que.,  1909;  art. 
503  Code  Civil;  art.  1627  S.  !R.  Que.). 
Dumont  v.  Fraser,  48  Can.  Sup.  Ct.  137. 
1^8  [127]  compagniee  de  chemins  de  fer  qui 
incendiaient  des  proprietes  avoisinant  leurs 
voies  etaient  d'ordinaire  tenues  responsablea 
de  ces  dommages,  que  leurs  locomotives  fus- 
sent  bien  ou  mal  construites.  (Beauchamp, 
Code  Civil,  par.  176,  sous  Tart.  1053.)  Le 
Conseil  Prive  ayant  reverse  cette  jurispru- 
dence et  ayant  decide  dans  la  cause  de  Cana^ 
dian  Pac.  R.  Co.  v.  Roy  [1902]  A.  C.  (Eng.) 
220,  qu'une  compagnie  de  chamin  de  fer  qui 
aurait  cause  un  incendie  par  des  6amme  ches 
qui  se  seraient  echappees  de  I'une  de  ses  loco* 
motives  dans  1 'exploitation  ordinaire  de  son 
(•hem in  n'etait  pas  responsable  des  dommages 
causes,  le  Parlement  est  intervenu  et  a  de- 
clare dans  la  section  298  del'  Acte  des  Chemins 
de  fer  qu'rl  y  avait  responsabilite  de  la  part 
de  la  compagnie  si  ses  locomotives  causaient 
un  incendie,  qu'il  y  eut  negligence  on  non. 

Alors  ce  serait,  suivant  moi,  une  erreur  de 
dire  que  la  compagnie  intimee  n'eet  re- 
sponsable que  dans  le  cas  oUt  une  faute  est 
prouvee  contre  elle.  Je  suis  d'opinion,  au 
contaire,  qu'elle  est  responsable  dans  tous  le.. 
cas  ot  elle  cause  des  dommages,  quand  bien 
meme  ces  dommages  ne  resulteraient  d'aucun 
acte  de  negligence. 

Je  considere  done  que  dans  les  circonstances 
la  compagnie  doit  etre  tenue  responsable  de 
Taccident  qui  s'est  produit  chez  le  demandeur, 
M.  Vandry,  et  chez  M.  Chateauvert,  et  je  con- 
sidere que  le  jugement  de  la  cour  d'appel,  qui 
a  maintenu  la  defense  de  Tintimee,  est  mal 
fonde  et  que  I'appel  doit  etre  maintenu  avec 
depens. 

Appeal  allowed  with  costt. 


NOTE. 

In  the  reported  case  an  electrte  lighting 
company  is  held  to  be  liable  for  the  de- 
struction of  a  building  by  fire.  It  appears 
that  a  limb  of  a  tree  was  by  a  wind  storm 
blown  over  the  wires,  producing  a  short 
circuit  so  that  a  high  tension  current  was 
carried  into  the  building  over  a  low  tension 
wire.  The  transformer  by  which  the  high 
tension  current  was  stepped  down  was  not 
grounded,  and  the  building  was  not  equipped 
with  a  cut-off  fuse.  Under  those  circum- 
stances the  escape  of  the  dangerous  element 
from  control  is  held  to  make  a  prima  facie 
case  of  negligence.  The  application  of  the 
doctrine  of  res  ipsa  loquitur  to  injuries  from 
electrical  appliances  on  private  property  is 
discussed  in  the  note  to  Alabama  City,  etc. 
R.  Co.  V.  Appleton,  Ann.  Cas.  1913A  1181; 
and  the  liability  of  an  electric  company  for 
damages  caused  by  defects  in  the  inside 
wiring  is  considered  in  the  note  to  Smith  v. 
Middlesboro  Electric  Co.  Ann.  Cas.  1917A 
1164. 


PENNSYLVANIA  RAILROAD  COM- 
PANY 

V. 

TITUS. 

New  York  Court  of  Appeals — September  28, 

1915. 

210  N.  Y.  17;  109  N.  E.  SS7. 

Oamiers  of  Goods  -»  diaries  -»  Implied 
Liability  of  Consisnee. 

Where  peaches  were  consigned  to  defendant 
to  be  sold  on  commission,  defendant  to  remit 
the  proceeds  to  his  principal,  less  commis- 
sion and  freight  charges,  and  the  plaintiff 
railroad  company,  without  knowledge  of  de- 
fendant's agency,  charged  defendant  by  mis- 
take less  freight  than  was  called  for  by  the 
rate  filed  with  the  Interstate  Commerce  Com- 
mission, the  fact  that  the  mistake  was  not 
discovered  and  the  additional  freight  de- 
manded until  after  settlement  between  the 
defendant  and  his  principal  does  not  affect 
plaintifl^s  right  to  recover,  since  under  such 
circumstances  the  plaintiff  has  the  right  to 
treat  defendant  as  the  owner  of  the  goods, 
and  the  defendant,  in  allowing  plaintiff  to 
act  on  that  assumption  and  deliver  the  goods, 
impliedly  agreed  to  pay  the  transportation 
charges. 

[See  note  at  end  of  this  case.] 

Interstate  Commerce  —  Rates  Fixed  \j 
Gommisaioii  —  ITiidereliarKe  by  Car^ 
rier. 

The  fact  that  plaintiff  railroad  company 
made  a  mistake   in   computing  the   freight 
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charge  and  failed  to  discover  it  until  six 
months  afterwards  cannot  constitute  a 
^waiver  or  estoppel  precluding  recovery  of  the 
correct  amount,  since  the  rate  filed  with  the 
Interstate  Commerce  Commission  is  the  law- 
ful, arbitrary,  and  immutable  rate;  all  par- 
ties concerned  being  charged  with  knowledge 
of  it  and  its  unescapable  force. 

Same. 

The  rate  filed  with  the  Interstate  Com- 
merce Commission  being  the  only  legal  rale 
and  not  variable  by  the  act  of  the  parties, 
payment  of  part  of  tlie  freight  charge  by  the 
consignee  of  goods  can,  under  no  circum- 
stances, relieve  him  from  full  payment. 

Pennsylvania  R.  Co.  v.  Titus,  156  N.  Y. 
App.  Div.  830,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Pennsylvania  Railroad  Company, 
plaintiff,  against  James  L.  Titus,  doing  busi- 
neas  as  Titus  Brothers,  defendant.  Judg- 
ment for  plaintiff  in  Municipal  Court  of  New 
York  City.  Judgment  affirmed  by  Appellate 
Term  of  Supreme  Court,  and  judgment  of 
latter  court  reversed  by  Appellate  Division 
of  Supreme  Court.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Revebsed. 

Ray  Rood  Allen  for  appellant. 
Dafui  T.  Ackerly,  Oeorge  W\  Morgan  and 
Edxoard  A.  Craighill,  Jr,  for  respondent. 

[19]  Collin,  J. — ^The  action  is  to  recover 
from  a  consignee  a  balance  of  freight  charges 
which  had  not  been  claimed  or  collected  at 
the  delivery  of  the  goods.  The  cardinal 
[20]  facts  are:  In  July,  1007,  the  plaintiff, 
a  common  carrier  by  railroad,  engaged  in 
interstate  commerce,  delivered  to  the  defend- 
ant as  the  consignee  43,080  pounds  of  peaches. 
The  legal  freight  charge,  as  fixed  by  the 
schedule  of  rates  duly  published,  filed  and 
posted,  in  accordance  with  the  acts  of  Con- 
gress, and  refrigerating  charges  were  $401.45. 
On  the  day  next  following  the  delivery,  the 
defendant  paid  the  plaintiff  the  sum  of 
$488.00,  freight  and  refrigerating  charges. 
The  plaintiff  erroneously  used,  in  assessing 
the  freight  charges  collected,  the  rate  of 
80.2  cents  per  hundred  pounds.  The  correct 
rate  was  81  cents  per  hundred  pounds.  This 
action  is  to  recover  the  balance  of  $3.45. 
About  fifteen  months  after  the  delivery,  the 
plaintiff  discovered  the  error  and  demanded 
in  vain  that  sum  of  the  defendant.  The 
peaches  were  consigned  to  defendant  by  one 
FrankHn  at  Adair sville,  Georgia,  under  the 
agreement  that  the  defendant  should  sell  them 
for  Franklin  and  remit  to  him  the  avails,  less, 
however,  his  commissions  and  expenses,  in- 
cluding freight  and  refrigerating  charges, 
which  facts  were  not  known  by  the  plaintiff 
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prior  to  said  demand.  The  defendant  refused 
to  pay  the  plaintiff  the  $3.45  upon  the  ground 
that  he  had  acted  in  the  transaction  as  the 
agent  of  Franklin  and  before  the  said  demand 
had  remitted  to  him  the  avails  of  the  sale, 
less  his  commissions  and  expenses,  including 
the  freight  and  refrigerating  charges,  of 
$488.00.  The  bills  of  lading  delivered  by  the 
initial  carrier  to  the  shipper  provided: 

''Owner  or  consignee  shall  pay  freight,  and 
average,  if  any,  and  all  other  charges  accru- 
ing on  said  property,  before  delivery,  and  ac- 
cording to  weights  as  ascertained  by  any  car- 
rier hereunder;  ...  in  accepting  this 
bill  of  lading  the  shipper,  owner  and  consignee 
of  the  goods  and  the  holder  of  the  bill  of  lad- 
ing agree  to  be  bound  by  all  of  its  stipula- 
tions, exceptions  and  conditions,  whether 
printed  or  written." 

The  defendant  was  liable  to  the  plaintiff  for 
the  lawful   [21]   and  correct  freight  charges, 
upon  either  of  two  grounds.    As  to  the  plain- 
tiff,  the  defendant  stood   in  the  relation  of 
owner  of  the   peaches.     The  bills  of  lading 
designated  him  as  the  consignee  and  did  not 
disclose  his  agency  or  the  ownership  of  Frank- 
lin, nor  did  he  notify  the  plaintiff  before  it 
delivered  the  peaches  of  either  of  such  facts. 
At  the  time  of  the  delivery  the  plaintiff  did 
not  have  knowledge  or  notice,  express  or  in- 
ferential,   that    the    defendant    was   not    the 
owner.     Under  those  conditions,  the  plaintiff 
had  the  right,  as  a  matter  of  law,  to  regard 
and  deal  with  the  consignee  as  the  owner  of 
the  peaches,  and  the  consignee  in  permitting 
the   plaintiff   to   so   deal    with   him    agreed, 
through  implication,  that  he  would  pay  the 
plaintiff's  lawful  charges  for  transporting  and 
delivering  the  peaches  to  him.    Tlie  consignee 
was  the  presumptive  owner  and  when  he  ac- 
cepted the  peaches  and  had  not  informed  the 
plaintiff  and  the  plaintiff  did  not  have  knowl- 
edge  or   notice   before   the   delivery  that   he 
was  a  factor  or  agent  and  that  his  acceptance 
of  them  Would  be  in  that  capacity,  he  by  the 
acceptance  obligated  himself  to  pay  the  un- 
paid legal  charges  of  transportation.     (Sweet 
V.  Barney,  23  N.  Y.  335;  Krulder  v.  Ellison, 
47   N.   Y.  36,   7  Am.   Rep.   402;    Coleman  v. 
Lambert,  5  M.  A  W.  (Eng.)  602;  New  York, 
etc.  R.  Co.  V.  York,  etc.  Co.  216  Mass.  36, 
102    N.    E.    366;    Philadelphia,    etc.    R.    Co. 
V.    Baer,    66    Pa.    Super.    Ct.    307;     Sheets 
V.   Wilgus,    56    Barb.    (N.    Y.)     662.)       The 
obligation  arose  from  the  presumptive  own- 
ership,   the    acceptance    of    the    goods    and 
the  services   rendered  and  benefits  conferred 
by  the  plaintiff  for  charges  made  and  to  be 
paid. 

The  bill  of  lading  under  which  the  peaches 
were  transported  and  delivered  to  the  defend- 
ant contained  the  provisions  we  have  already 
quoted.  Thereunder  the  delivery  of  the  goods 
was  to  be  withheld  until  the  freight  charges 
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were  paid.  The  payment  of  the  charges  waa 
made  by  the  bill  of  lading,  or  by  one  of  the 
terms  of  the  shipment  controlling  the  rights 
of  the  consignee,  the  condition  of  a  delivery 
to  the  consignee.  When  he  accepted  the  de- 
livery [22]  under  such  bill  of  lading  or  pro- 
vision,  the  law  implied  a  promise  on  his 
part  to  pay  the  charges,  such  being  the  terms 
on  which  the  peaches  were  to  be  delivered.  In 
accepting  and  receiving  the  goods,  he  made 
himself  a  party  to  the  contract  between  the 
consignor  and  the  plaintiff,  or  entered  into 
an  original  contract  to  pay,  which  took  the 
place  of  the  right  of  the  plaintiff  to  retain 
the  property  until  the  charges  were  paid. 
(Merian  v.  Funck,  4  Den.  (N.  Y.)  110;  Hins- 
dell  V.  Weed,  6  Den.  (N.  Y.)  172;  Davison  v. 
City  Bank,  67  N.  Y.  81;  Hatch  v.  Tucker, 
12  R.  I.  501,  34  Am.  Rep.  707;  New  York, 
etc.  R.  Co.  V.  York,  etc.  Co.  215  Mass.  36, 
102  N.  E.  366.) 

The  defendant,  therefore,  became  bound  to 
pay  to  the  plaintiff  the  freight  charges — not 
those  charges  as  erroneously  or  illegally  com- 
puted by  the  plaintiff  or  himself,  but  the  law- 
ful and  correct  charges.  If  the  amount  of 
them  were  subject  to  the  determination  of 
the  plaintiff,  it  might,  of  course,  remit  them 
in  part  or,  perhaps,  estop  itself  from  collecting 
a  balance.  We  have  no  concern  here  in  regard 
to  such  hypothesis.  The  one  and  only  lawful 
and  correct  freight  rate  was  that  set  forth  in 
the  schedule  or  tariff  filed  in  the  office  of  the 
interstate  commerce  commission  and  duly 
published  and  posted.  The  United  States 
statutes,  known  as  the  Interstate  Commerce 
Act,  made  that  rate  arbitrary,  immutable  by 
the  agreement,  mistake  or  artifice  of  the 
parties  and  not  to  be  deviated  from.  The  con- 
signor, consignee  and  carrier  were  alike 
charged  with  full  knowledge  of  it  and-  its 
inescapable  force  and  it  was  the  rate  which 
the  defendant  agreed  to  pay  in  accepting  the 
goods.  (Central  R.  Co.  v.  Mauser,  241  Pa. 
St.  603,  88  Atl.  791,  49  L.R.A.(N.S.)  92; 
New  York,  etc.  R.  Co.  v.  York,  etc.  Co.  216 
Mass.  36,  102  N.  E.  366 ;  Pennsylvania  R.  Co. 
V.  Crutchfield,  65  Pa.  Super.  Ct.  346;  Louis- 
ville, etc.  R.  Co.  V.  Maxwell,  237  U.  S.  94, 
35  S.  Ct.  494,  69  U.  S.  (L.  ed.)  853,  L.R.A. 
101 5E  666;  Union  Pac.  R.  Co.  v.  American 
Smelting,  etc.  Co.  202  Fed.  720,  121  C.  C.  A. 
182.) 

Obviously,  the  payment  of  a  part  of  the 
correct  amount  [23]  did  not  fulfill  or  release 
performance  by  the  defendant  of  his  contract. 
Tlie  record  does  not  present  a  question  of 
estoppel  on  the  part  of  the  plaintiff,  which 
could  not  bv  its  act,  intentional  or  uninten- 
tional,  relieve  the  defendant  or  itself  from  the 
compulsory  direction  of  the  statutes.  The 
fact  that  the  defendant  had  remitted  to  the 
consignor  the  net  avails  of  the  sale  of  the 
peaches  is  immaterial. 


The  order  of  the  Appellate  DiviBion  should 
be  reversed  and  that  of  the  Appellate  Term 
affirmed,  with  costs  in  the  Appellate  Division 
and  this  court. 

WMllard  Bartlett,  Ch.  J.,  Werner,  Hiscock, 
Chase  and  Cardozo,  JJ.,  concur. 

Order  reversed,  etc. 

NOTE. 

Implied  Asreememt  by  Consignee  of 
Goods  to  Pay  Freight  ChsLTges, 

General  Rule. 

Ordinarily  a  carrier  has  a  right  to  look 
for  its  compensation  to  the  person  who  re- 
quires it  to  perform  the  service  by  causing 
the  goods  to  be  delivered  to  it  for  transporta- 
tion— that  is,  the  shipper  or  consignor.  4 
R.  C.  L.  tit.  Carriers,  p.  867.  But  the  lia- 
bility of  the  consignor  does  not  prevent  the 
carrier  from  holding  the  consignee  liable  for 
the  payment  of  the  freight,  the  latter's  lia- 
bility being  founded  on  his  implied  promise 
to  pay  it  In  consideration  of  the  loss  on  the 
delivery  of  the  goods  by  the  carrier  of  its 
right  to  collect  the  charges  by  the  enforce- 
ment of  its  lien. 

United  States. — Sumner  v.  Walker,  30  Fed. 
261 ;  Union  Pac.  R.  Co.  v.  American  Smelting, 
etc.  Co.  202  Fed.  720,  121  C.  C.  A.  182. 

Alabama. — Central  of  Georgia  R.  Co.  ▼. 
Birmingham  Sand,  etc.  Co.  9  Ala.  App.  419, 
64  So.  202;  Cornelius  v.  Central  of  Georgia  R. 
Co.  13  Ala.  App.  533,  69  So.  331. 

Arkansas. -^St.  Louis  Southwestern  R.  Co. 
V.  Gramling,  97  Ark.  353,  133  S.  W.  1129. 

ifaine.— See  Hill  v.  Leadbetter,  42  Me.  572, 
66  Am.  Dec.  305. 

Massachusetts. — New  Haven,  etc.  Co.  v. 
Campbell,  128  Mass.  104,  35  Am.  Rep.  360; 
New  York,  etc.  R.  Co.  v.  York,  etc.  Co.  215 
Mass.  36,  102  N.  E.  366.  See  also  Blanchard 
V.  Page,  8  Gray  281;  Old  Colony  R.  Co.  v. 
Wilder,  137  Mass.  536;  Union  Freight  R.  Co. 
V.  Winkley,  159  Mass.  133,  34  N.  £.  91,  38 
Am.  St.  Rep.  398. 

Michigan. — See  King  v.  VanSlack,  159  N. 
W.  157. 

Missouri. — See  Yazoo,  etc.  R.  Co.  v.  Picher 
Lead  Co.  190  S.  W.  387. 

New  Jersey. — See  Grant  v.  Wood,  21  N.  J, 
L.  292,  47  Am.  Dec.  162;  Central  R.  Co.  v. 
MacCartney,  68  N.  J.   L.   165,  52  Atl.   575. 

Neto  YorJk.— Merrick  v.  Gordon,  20  N.  Y. 
93.  And  see  the  reported  case.  See  also  Dart 
v.  Ensign,  47  N.  Y.  619;  Ackerman  v.  Redfield, 
9  Hun  378 ;  Howatt  v.  Barrett,  78  Misc.  156, 
137  N.  Y.  S.  915. 

North  Carolina. — Norfolk,  etc.  R.  Co.  v. 
New  Bern  Iron  Works,  etc.  C^.  90  S.  E.  149. 

Pennsylvania. — Pelayo  v.  Fox,  9  Pa.  St 
489. 
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Rhode  Uland, — Hatch  v.  Tucker,  12  R.  I. 
501,  34  Am.  Rep.  707. 

West  Virginia, — Coal,  etc.  R.  Co.  v.  Buck- 
hannon  River  Coal,  etc.  Co.  87  S.  £.  370. 
And  see  the  casee  cited  through  this  sub- 
diyision. 

Thus  in  Old  Colony  R.  Co.  ▼.  Wilder,  137 
Mass.  536,  it  was  said:  ''It  is  settled  that, 
when  goods  are  carried  by  a  carrier  under  a 
bill  of  lading,  by  which  they  are  to  be  deliv- 
ered to  a  consignee,  'he  paying  freight  there- 
for,' if  the  consignee  accepts  the  goods  under 
the  bill  of  lading,  the  law  implies  a  promise 
that  he  will  pay  the  freight.  So,  if  goods  are 
carried  by  land,  and  the  consignee  accepts 
the  goods  knowing  that  the  carrier  looks  to 
him  for  the  charges  of  carriage,  he  thereby 
impliedly  promises  to  pay  such  charges.  This 
is  on  the  principle,  that  he  who  accepts  a 
thing  which  he  knows  to  be  subject  to  a  duty 
or  charge  which  he  is  expected  to  pay,  there- 
by contracts  by  implication  to  take  the  duty 
or  charge  on  himself.  Boston,  etc.  R.  Co.  y. 
Whitcher,  1  Allen  497;  Blanchard  v.  Page, 
8  Gray  281." 

In  Central  R.  Co.  v.  MacCartney,  68  N.  J.  L. 
165,  52  Atl.  676,  the  court  said:  "Where 
one  accepts  delivery  of  goods  from  a  common 
carrier,  receiving  at  the  same  time  a  state- 
ment plainly  setting  forth  the  amount  of 
freight  charges  thereon,  with  knowledge  that 
the  carrier  is  giving  up  for  the  benefit  of 
the  consignee  a  lien  upon  the  goods  for  the 
amount  so  stated,  such  conduct  by  the  con- 
signee is,  of  course,  cogent  evidence,  and, 
standing  unexplained  and  uncontradicted,  is 
sufficient  evidence  of  an  implied  promise  to 
pay  the  amount  of  the  stated  charges." 

So  in  Union  Pac.  R.  Co.  v.  American  Smelt- 
ing, etc.  Co.  202  Fed.  720,  121  C.  C.  A.  182, 
it  was  said :  "In  every  case  of  this  character, 
in  which  there  is  no  express  contract  by  the 
consignee  to  pay  the  transportation  charges, 
the  question  is  whether  or  not  the  facts  of 
the  case  raise  the  implication  of  such  a  con- 
tract. The  law  is  well  settled  that  such  a 
contract  is  implied  from  the  acceptance  by 
a  consignee  or  consignees  of  goods  shipped 
under  a  bill  of  lading  which  contains  the 
stipulation,  the  consignee  or  consignees  pay- 
ing freight,  or  any  similar  provisions.  .  .  . 
The  reason  for  this  rule  is  that  the  consignee 
accepts  the  goods  with  knowledge  that  the 
carrier  looks  to  him  for  payment  of  the  trans- 
portation charges  and  waives  his  lien  for 
them  by  delivery  in  reliance  upon  the  con- 
signee's implied  promise,  evidenced  by  his 
acceptance  of  the  goods,  that  he  will  pay  the 
charges.  But  this  reason  exists  in  all  its 
force,  in  the  absence  of  a  bill  of  lading,  where- 
ever  the  consignee  accepts  the  goods  knowing 
that  the  carrier  looks  to  him  for  payment, 
Waives  his  lien,  and  delivers  the  goods  in  the 
faith  that  he  will  pay  the  charges.  And  as 
Ann.  Cas.  1917C. — 65. 
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there  is  in  such  cases  the  same  readon  for 
the  implication  of  a  promise  by  the  consignee 
to  pay  these  charges  as  in  cases  where  bills 
of  lading  exist,  the  same  implication  ought 
to  and  does  arise." 

In  Hatch  v.  Tucker,  12  R.  I.  501,  34  Am. 
Rep.  707,  it  appeared  that  a  shipment  of 
coal  was  made  by  the  plaintiff's  vessel,  the 
consignor  loading  the  vessel  and  making  a 
claim  for  trimming,  because  of  which  the  mas- 
ter of  the  vessel  refused  to  sign  the  bill  of 
lading.  On  the  delivery  of  the  cargo  to  the 
consignee,  he  paid  the  freight,  withholding, 
however,  a  sum  sufficient  to  pay  the  claim 
of  the  consignor  for  trimming  the  vessel,  and 
remitted  the  money  to  the  latter.  It  was 
held  that  the  carrier  could  recover  from  the 
consignee  the  amount  witheld  by  him. 

In  Howatt  v.  Barrett,  78  Misc.  156,  137  N. 
Y.  S.  915,  it  was  said  that  the  modification 
of  a  C.  O.  D.  shipment  by  express  so  that 
delivery  should  be  made  without  collection 
of  the  stated  sum  did  not  relieve  the  con- 
signee from  the  payment  of  the  express 
charges,  but  only  from  the  payment  for  the 
goods. 

Where  the  consignee  on  the  receipt  of  the 
goods  has  paid  the  stated  charges,  which  were 
less  than  the  charges  which  the  carrier  was 
required  by  law  to  collect,  the  consignee  can 
be  held  liable  for  the  difference,  on  his  implied 
agreement  to  pay  the  lawful  charges.  Union 
Pac.  R.  Co.  V.  American  Smelting,  etc.  Co. 
202  Fed.  720,  121  C.  C.  A.  182;  Central  of 
Georgia  R.  Co.  v.  Birmingham  Sand,  etc.  Co. 
9  Ala.  App.  419,  64  So.  202;  Cornelius  v. 
Central  of  Georgia  R.  Co.  13  Ala.  App.  533, 
69  So.  381;  New  York,  etc.  R.  Co.  v.  York, 
etc.  Co.  215  Mass.  36,  102  N.  E.  366;  Phila- 
delphia, etc.  R.  Co.  ▼.  Baer,  66  Pa.  Super. 
Ct.  307.  And  see  the  reported  case.  See 
also  Central  of  Georgia  R.  Co.  v.  Willingham, 
8  Ga.  App.  817,  70  S.  E.  199.  Compare 
Central  R.  Co.  v.  MacCartney,  68  N.  J.  L. 
165,  62  Atl.  575.  And  it  has  been  held  that 
where  the  stated  charges  were  paid  by  the  con- 
signor, and  the  consignee  received  the  goods 
knowing  that  the  charges  paid  were  less  than 
the  lawful  rate,  he  was  liable  in  an  action 
to  recover  the  undercharge.  Louisville,  etc. 
Ry.  V.  Magnus  Co.  32  Ohio  Cir.  Ct.  Rep.  682. 
For  a  discussion  of  the  liability  for  the  pay- 
ment of  undercharges  on  interstate  shipments 
as  between  the  consignor  and  the  consignee, 
see  the  note  to  Central  of  Georgia  R.  Co.  v. 
Southern  Ferro  Concrete  Co.  Ann.  Gas.  1916E 
376. 

The  law  will  imply  a  promise  by  the  con- 
signee to  pay  the  freight  charges  from  his 
receipt  of  the  goods  although  he  is  not  the 
owner  of  the  goods,  and  is  the  agent  of  the 
consignor,  if  the  carrier  has  no  knowledge 
of  that  fact,  the  carrier  having  a  right  to  as- 
mime  that   he   is  the  owner   of  the   gooda., 
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Sheets'  v.  Wilgus,  66  Barb.  (N.  Y.)  662; 
Davison  v.  City  Bank,  67  N.  Y.  81.  See  also 
Scaif  V.  Tobin,  3  B.  &  Ad.  523,  23  E.  C.  L. 
139,  110  Eng.  Rep.  (Reprint)  189;  North- 
German  Lloyd  V.  Heule,  44  Fed.  100,  10  L.R.A. 
814;  Boston,  etc.  R.  Co.  v.  Whitchcr,  1  Allen 
(Mass.)  497.  Compa/re  Canadian  Pac.  R.  Co. 
V.  Watts,  8  Alberta  L.  Rep.  174,  30  West. 
L.  Rep.  126,  7  West.  W.  Rep.  785,  20  Do- 
minion L.  Rep.  607.  And  on  the  same  prin- 
ciple a  consignee  of  the  goods  who  is  not 
tlieir  owner  can  be  held  liable  for  the  pay- 
ment of  the  balance  due  in  case  of  an  under- 
charge. Cornelius  v.  Central  of  Georgia  R. 
Co.  13  Ala.  App.  533,  69  So.  331;  New  York, 
etc.  R.  Co.  V.  York,  etc.  Co.  216  Mass.  36, 
102  N.  E.  366;  Philadelphia,  etc.  R.  Co.  v. 
Baer,  66  Pa.  Super.  Ct.  307.  And  see  the  re- 
ported case.  Tlius  in  Philadelphia,  etc.  R.  Co. 
V.  Baer,  supra,  it  was  said:  "The  consignee  is 
presumptively  the  owner  of  the  merchandise 
and  may  be  treated  as  such  by  the  carrier 
in  the  absence  of  notice  to  the  contrary. 
.  .  .  The  plaintiff  was  required  in  accord- 
ance with  the  bill  of  lading  to  deliver  the 
merchandise  to  the  defendants  and,  in  the  ab- 
sence of  information  that  they  were  not  the 
owners,  was  justifiable  in  delivering  it  with- 
out the  immediate  payment  of  the  carrying 
charge  on  the  implied  promise  that  the  lawful 
rate  would  be  paid.  The  ignorance  of  the 
parties  that  a  mistake  had  been  made  in  the 
amount  did  not  affect  the  question  of  lia- 
bility. Tliere  is  no  place  for  the  doctrine 
of  equitable  estoppel  as  applied  to  such  a 
state  of  facts.  The  consignees  were  bound 
to  know  what  the  freight  charge  ought  to  be 
and  having  accepted  the  merchandise  and 
recognized  their  liability  to  pay  the  freight 
by  paying  the  amount  demanded  and  taking 
the  property  away,  a  resulting  liability  was 
to  pay  on  demand  what  ought  to  have  been 
paid  when  the  freight  was  removed  and  the 
carrier's  lien  released.  It  follows  that  the 
learned  judge  of  the  court  below  was  in  error 
in  holding  that  the  defendants  were  estopped 
by  reason  of  the  mistake  of  the  plaintiff  in 
demanding  and  receiving  from  the  defendants 
a  less  amount  than  the  lawful  charge  for  the 
service  rendered." 

So  in  New  York,  etc.  R.  Co.  v.|  York,  etc. 
Co.  216  Mass.  36,  102  N.  E.  366,  the  court 
said:  "The  defendant  received  the  goods 
under  a  bill  of  lading,  one  of  the  terms  of 
which  was  that  the  consignee  should  pay  the 
freight  at  the  rate  stated.  No  special  rate 
was  stated  in  the  bill  of  lading,  but  on 
its  face  is  printed  the  provision,  that 
unless  otherwise  provided  the  ^property  will 
be  carried  at  tariff  rates,'  that  is,  accord- 
ing to  the  rates  established  by  the  pub- 
lished classification.  Acceptance  and  receipt 
of  goods  by  a  consignee  under  a  bill  of  lad- 
ing of  this  tenor  is   strong  evidence  of  an 


implied  promise  on  his  part  to  pay  the 
freight.     .     .  The  defendant  might  hare 

been  found  to  have  promised  by  implication 
to  pay  the  freight  rate  lawfully  established 
under  the  interstate  commerce  act.  The  aim 
of  that  act  was  to  secure  for  each  and  every 
shipper  of  goods  in  interstate  commerce  ab- 
solute equality  of  reasonable  rates,  uniform 
in  application,  without  discrimination  or  pref- 
erence. The  railroad  and  the  shipper  are 
bound  inexorably  to  follow  the  rate  published. 
No  excuse,  which  operates  as  an  evasion  of 
that  rate,  has  any  standing  as  matter  of  law 
in  defense  of  a  proved  violation  of  such  rate. 
Mistake,  inadvertence,  honest  agreement  and 
good  faith  are  alike  unavailing.  ...  A 
promise  by  implication  well  might  have  been 
found  to  be  to  pay  the  only  rate  which  the 
plaintiff  could  charge  without  laying  itself 
open .  to  criminal  prosecution,  namely,  that 
shown  by  the  published  tariff." 

Exceptions  to  Rule. 

It  seems  that  no  agreement  by  the  con- 
signee to  pay  the  freight  will  be  implied  from 
his  acceptance  of  the  goods  from  Uie  carrier 
where  the  goods  have  been  purchased  by  the 
consignee  under  an  agreement  providing  for 
their  delivery  f.  o.  b.  at  the  place  of  destina- 
tion. Old  Colony  R.  Co.  v.  Wilder,  137  Mass. 
636.  And  it  has  several  times  been  held  that 
where  goods  have  been  purchased  under  an 
agreement  of  that  kind  and  the  consignee  on 
their  receipt  by  an  agreement  with  the  con- 
signor has  paid  the  freight  charges  demanded 
by  thp  carrier,  which  were  less  than  the  law- 
ful rates,  the  consignee  is  not  liable  to  a 
suit  by  the  carrier  for  the  recovery  of  tlie 
balance  due.  Central  of  Georgia  R.  Co.  t. 
Southern  Ferro  Concrete  Co.  193  Ala.  108, 
Ann.  Cas.  1916E  376,  68  So.  981;  Central  R 
Co.  V.  MacCartney,  68  N.  J.  L.  166,  52  Atl. 
575;  New  York  Cent.  etc.  R.  Co.  v.  Butler, 
145  N.  Y.  S.  918.  Compare  Central  of  Georgia 
R.  Co.  V.  Willingham,  8  Ga.  817,  70  S.  E 
199. 

W^here  one  who  has  received  goods  from  a 
carrier  as  their  consignee,  is  only  the  agent 
of  the  owner  and  that  fact  is  known  to  the 
c^rri/er,  the  latter  cannot  recover  the  freight 
charges  from  the  consignee  on  an  implit^ 
agreement  to  pay  them.  Amos  v.  Temperley. 
8  M.  4  W.  (Eng.)  798;  St.  Louis  South- 
western R.  Co.  v.  Gramling,  97  Ark.  353,  133 
S.  W.  1129;  Boston,  etc.  R.  Co.  v.  Wliitcher. 
1  Allen.  (Mass.)  497:  Dart  v.  Ensign.  47 
N.  Y.  619,  reversing  Dart  v.  Ensign,  2  Lans. 
383;  Ackerman  v.  Redfield,  9  Hun  (N.  Y.) 
378.  "No  case  can  be  found  which  goes  the 
length  of  holding,  that  an  agent  is  liable 
for  the  freight  of  goods  sent  to  and  received 
by  him,  when  his  agency  is  known  to  the  car- 
rier at  the  time  of  the  delivery  of  the  goods, 
and  when  there  is  no  stipulation  in  the  cob- 
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tract  of  transportation  by  which  the  con- 
signee is  to  pay  the  frei^t.  In  such  a  case, 
the  essential  elements  of  a  contract  are  want- 
ing. There  is  nothing  from  which  an  intent 
on  the  part  of  the  shipper  or  carrier  to  charge 
the  agent,  or  an  agreement  by  the  agent  to 
pay  the  freight,  can  be  inferred.  A  mere 
naked  consignment  to  an  agent  does  not  make 
him  liable  for  the  freight,  where  the  agency 
is  known,  and  there  is  no  stipulation  that  the 
consignee  shall  pay  freight.  In  the  case  at 
bar  there  is  nothing  to  show  that  there  was 
any  way-bill  or  other  document  by  which  the 
defendant  as  consignee  was  to  pay  freight 
on  the  granite  which  the  plaintiffs  transport- 
ed. It  was  carried  by  them  for  a  principal 
whom  they  knew,  and  it  was  delivered  to  the 
defendant  with  a  full  knowledge  that  he  re- 
ceived it  only  aa  agent,  and  without  any 
implied  agreement  that  he  would  be  per- 
sonally liable  therefor."  Boston,  etc.  R.  Co. 
V.  Whitcher,  supra.  Thus  where  the  carrier 
makes  a  delivery  of  the  goods  to  an  inter- 
mediate consignee  known  to  be  such  by  the 
carrier,  the  law  will  not  imply  a  promise 
by  the  consignee  to  pay  the  freight.  Acker- 
man  V.  Redfield,  9  Hun  (N.  Y.)  378;  Dart 
v.  Ensign,  47  N.  Y.  619. 

The  consignee  is  not  liable  for  the  payment 
of  the  freight  charges  where  the  carrier  has 
made  delivery  to  an  indorsee  of  the  bill  of 
lading  unless  the  latter  is  a  mere  agent  of 
the  consignee.  St.  Louis  Southwestern  R.  Co. 
V.  Browne  Grain  Co.  (Tex.)  166  S.  W.  40. 
See  also  Dougal  v.  Kemble,  3  Bing.  383,  13 
£.  C.  L.  16,  130  Eng.  Rep.  (Reprint)  560. 


v. 
I.OITX8niiI.E  RAIX»WAT  COMPANT. 


Kentucky  Court  of  Appeals — November  30, 

1915. 


167  Ky.  75;  ISO  S.  W,  49. 


Attorneys  —  Gompeiisation  —  Validity 
of  Contract  •»  Necessity  of  Showing: 
Fairness. 

A  contract  made  between  an  attorney  and 
a  prospective  client  with  reference  to  com- 
pensation may  be  enforced  without  the  show- 
ing on  the  part  of  the  attorney  that  the 
contract  is  just,  fair,  and  reasonable,  since, 
when  it  was  entered  into,  no  confidential  re- 
lations existed. 

[See  1  Ann.  Cas.  209.] 

Contract  after  Formation  of  Relation. 

A  contract  for  compensation  made  by  an 
attorney  with   his   client   after  the   relation 


has  arisen  will  be   closely   scrutinized,   and 
may  be  avoided  when  a  similar  contract  be- 
tween parties  not  sustaining  the  relation  of 
attorney  and  client  would  be  upheld. 
[See  Ann.  Cas.  1917A  631.] 

Contract    for    Division    of    Fees    witlt 
Iiayman. 

Generally  a  contract  between  an  attorney 
and  a  layman  by  which  the  latter  agrees  to 
solicit  business  for  the  former  in  considera- 
tion of  a  share  of  the  fees  is  void  as  against 
public  policy. 

[See  2  Ann.  Cas.  836;  17  Ann.  Cas.  690; 
119  Am.  St.  Rep.  1035.] 

Solicitation  of  Business  by  Attorney  — 
Effect  on  Riglit  to  Contpensation. 

A  contract  between  an  attorney  and  hi8> 
client  obtained  by  solicitation  of  the  client 
by  the  attorney's  agent,  and  providing  for  a 
contingent  fee,  is  not  unenforceable  as  against 
public  policy  merely  be(4iuse  it  was  obtained 
by  solicitation. 

[See  note  at  end  of  this  case.] 

Contracts  —  Validity  —  Public  Policy. 

A  contract  is  not  void  as  against  public? 
policy  unless  it  is  injurious  to  the  public  or 
contravenes  some  established  interest  of  so- 
ciety; such  policy  being  determined  by  the 
state  constitution  and  statutes,  and,  where 
these  are  silent,  by  the  decisions  of  the  courts.' 

[See  6  R.  C.  L.  tit.  Contracts,  p.  707  et  seq.] 

Attorneys  —  Contingent  Fee  —  Rishts 
on  Comproniise  by  Client. 

Under  Ky.  8t.  §  107,  giving  an  attorney's 
lien  for  fees,  where  a  client,  after  a  judg- 
ment in  his  favor,  settled  with  the  adverse 
party  for  an  amount  less  than  that  awarded 
him  by  the  judgment,  the  attorney,  having  a 
contingent  contract  for  one-half  of  therecov- 
ery,  is  entitled  to  one-half  the  amount  of  the 
judgment,  instead  of  one-half  the  amount  of 
the  compromise. 

[See  J 8  Ann.  Caa.  1115.] 

Appeal  from  Circuit  Court,  Jefferson 
county.  Common  Pleas  Branch,  First  Divisioti. 

Action  by  Henry  B.  Drake^  plaintiff,  against 
Louisville  Railway  Company,  defendant.  Rob- 
ert A.  Chreste  intervening  to  enforce  statu- 
tory lien  against  defendant  for  fees.  Judg- 
ment for  defendant.  Intervener  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed..  . 

Edwards,  Ogden  d  Peal  for  appellant. 
Frank  P.  Straus  and  Howard  B.  Lee  for 
appellee. 

[76]  Clay,  C— Henry  B.  Drake,  while  a 
passenger  on  the  line  of  the  Louisville  Rail- 
way Company,  was  injured.  Through  his 
attorney,  Robert  A.  Chreste,  he  brought  suit 
to  recover  damages.  The  trial  resulted  in 
a  verdict  and  judgment  in  his  favor  for 
$1,000.00.  Chreste  had  a  written  contract 
with  Drake,  by  which  the  latter  agreed  to  pay 
Chreste  a  fee  equal  to  50  per  cent  of  the 
amount  recovered  on  hifi  claim.     After  the 
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motion  for  a  new  trial  was  overruled,  the 
railway  company  employed  L.  C.  Sherrick  to 
settle  with  Drake,  the  company  agreeing 
to  pay  Sherrick  $175.00  if  he  would  secure 
a  settlement  with  Drake  for  $300.00.  Sher- 
rick agreed  to  pay  Drake  $125.00  of  the 
amount  received  by  him.  Thereupon  the  set- 
tlement was  made,  Drake  receiving  $300.00 
from  the  company  and  $125.00  of  the  $175.00 
paid  by  the  company  to  Sherrick.  At  the 
same  time  Drake  signed  a  contract  releasing 
the  company  from  all  liability,  and  the  com- 
pany endorsed  on  the  release  an  agreement 
to  pay  Chreste  his  fee. 

Thereafter  Chreste,  by  intervening  petition, 
sought  to  enforce  against  the  railway  com- 
pany the  statutory  lien  for  his  fee  under  his 
contract  with  Drake.  The  company  answered 
in  two  paragraphs.  By  paragraph  1,  it  plead- 
ed that  it  had  settled  with  Drake  in  full  for 
the  sum  of  $300.00.  This  paragraph  was 
stricken  out  by  the  trial  court,  on  the  ground 
that  if  Chreste  was  entitled  to  recover  at  all, 
he  was  entitled  to  recover  an  amount  equal 
to  fifty  per  cent  of  the  judgment,  or  $500.00. 
!  By  paragraph  2,  the  railway  company 
pleaded  that  Chreste's  contract  with  Drake 
was  procured  solely  through  the  persuasion 
and  solicitation  of  an  agent  employed  by 
Chreste,  and  that  the  contract  was  champer- 
tous,  against  public  morals  and  public  policy 
and  mill  and  void.  A  demurrer  to  this  para- 
graph was  overruled.  Thereupon  Chreste  filed 
a  reply,  denying  the  facts  therein  alleged. 
Tlie  only  issue  submitted  to  the  jury  [77] 
was  whether  or  not  the  contract  was  obtained 
by  solicitation.  On  this  issue  defendant's 
evidence  was  to  the  eflfect  that  the  contract 
of  employment  was  obtained  three  or  four 
days  after  the  accident,  at  tlie  suggestion  and 
through  the  solicitation  of  one  Sherrick,  a 
representative  of  plaintiff.  On  the  oth«r 
hand,  plaintiff's  evidence  tends  to  show  that 
Drake  intended  all  along  to  employ  plaintiff 
and  that  the  contract  was  not  entered  into 
as  the  result  of  any  suggestion  or  solicitation 
on  the  part  6f  Sherrick.  The  jury  found  that 
the  contract  was  obtained  by  solicitation. 
Thereupon  the  trial  court  entered  judgment 
in  favor  of  the  railway  company.  Chreste's 
motion  for  a  new  trial  and'  for  a  judgment 
non  obstante  veredicto  being  overruled,  he 
appeals. 

Other  questions  are  presented,  but  we  pro- 
ceed to  the  main  question,  and  that  is:  Is  a 
contract  between  a  lawyer  and  his  client,  ob- 
tained by  solicitation  on  the  part  of  the  law- 
yer, valid,  or  is  it  contrary  to  public  policy 
and,  therefore,  void? 

The  distinction  between  solicitors  or  at- 
torneys, and  counsel  or  barristers,  under  the 
English  law,  as  to  the  right  of  compensation 
for  services,  does  not  prevail  generally  in  the 
United  States,  and  the  employment  of  coun- 


sel is  held  not  to  differ  in  its  Incidents,  or  in 
the  rules  governing  it,  from  the  employment 
of  an  agent  in  any  capacity  or  business.  Mel- 
lon V.  Fulton,  22  Okla.  636,  08  Pao.  Oil,  19 
L.R.A.(N.S.)  060,  2  R.  C.  L.  page  1032,  sec. 
114.  Before  an  attorney  undertakes  the  buBi- 
neas  of  a  client  he  may  contract  with  refer- 
ence to  compensation  for  his  services,  as  no 
confidential  relation  then  exists  and  the 
parties  deal  with  each  other  at  arm's  length. 
A  contract  made  under  such  circumstances  is 
as  valid  and  unobjectionable  as  if  made  be- 
tween other  parties  not  occupying  fiduciary 
relations,  and  who  are,  in  all  respects,  com- 
petent to  contract  witii  each  other.  Such  a 
contract  will  be  enforced,  unless  champertous, 
or  contrary  to  public  policy,  or  unless  induced 
by  fraud  or  misrepresentation,  or  unless,  in 
view  of  the  nature  of  the  claim,  the  compen- 
sation is  so  excessive  as  to  evince  a  purpose 
on  the  part  of  the  attorney  to  obtain  an  im- 
proper or  undue  advantage  over  the  client; 
and  the  attorney,  as  a  condition  of  enforcing 
the  contract,  is  not  bound  to  show  that  it  was 
just,  fair  and  reasonable,  as  is  often  held  to 
be  his  duty  in  case  of  contracts  made  after 
the  inception  of  the  relation  of  attorney  and 
client.  Elmore  [78]  v.  Johnson,  143  111.  513, 
32  N.  E.  413,  36  Am.  St.  Rep.  401,  21  L.EA 
366;  Dickinson  v.  Bradford,  50  Ala.  581,  31 
Am.  Rep.  23;  Shirk  v.  Neible,  156  Ind.  66. 
60  N.  E..281,  83  Am.  St.  Rep.  150;  Rust  v. 
Larue,  4"Litt.  (Ky.)  412,  14  Am.  Dec.  172; 
Morehouse  v.  Brooklyn  Heights  R.  Co.  185  K. 
Y.  520,  78  N.  E.  170,  7  Ann.  Cas.  377 ;  Pindall 
V.  Waterman,  84  Ark.  575,  106  S.  W.  064, 
120  Am.  St.  Rep.  87,  2  R.  C.  L.  page  1036, 
sec.  120.  Furthermore,  there  is  no  law  pro- 
hibiting an  attorney  from  contracting  with 
his  client  respecting  his  fees,  and  such  con- 
tracts when  fairly  made  will  be  enforced,  but 
in  determining  the  validity  and  conclusiveness 
of  contracts  for  compensation  thus  entered 
into  after  the  commencement  of  the  relation 
of  attorney  and  client  the  general  rule  ap- 
plies that  all  transactions  between  an  attor- 
ney and  his  client  will,  by  reason  of  the 
confidential  nature  of  the  relation,  be  closely 
scrutinized  by  the  courts,  and  are  often  de- 
clared to  be  voidable  when  they  would  be 
deemed  unobjectionable  between  parties  not 
sustaining  the  relation  of  attorney  and  client. 
Dickinsqn  v.  Bradford,  supra;  Ware  v.  Rna- 
sell,  70  Aia.  174,  46  Am.  Rep.  82,  2  R.  C. 
L.  page  1037,  sec.  120. 

There  are  numerous  classes  of  contracts 
between  an  attornev  and  client  which  are  held 
to  be  in  contravention  of  public  policy  and, 
therefore,  invalid  and  unenforceable,  such  as 
contracts  for  lobby  services — Houlton  ▼• 
Nichol,  93  Wis.  303,  67  N.  W.  715,  67  Am.  Si 
Rep.  028,  33  L.R.A.  166;  Weed  v.  Black,  2 
MacArthur  (D.  C.)  268,  20  Am.  Rep.  618: 
McBratney  v.  Chandler,  22  Kan.  602,  31  Am. 
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Rep.  213;  Stroemer  ▼.  Van  Orsdel,  74  Neb. 
132,  103  N.  W.  1053,  107  N.  W.  125,  121 
Am  St.  Rep.  713,  4  L.RA.(N.S.)  212— or 
for  service  to  obstruct  or  prevent  the  admin- 
istration of  justice — Weber  v.  Shay,  56  Ohio 
St.  116,  46  N.  £.  377,  60  Am.  St.  Rep.  743, 
37  L.R.A.  230;  Ormerod  v.  Dearman,  100  Pa. 
St.  561,  45  Am.  Rep.  391 — or  for  services  in 
procuring  liberation  or  pardon  of  convicts—* 
Hatzfield  v.  Gulden,  7  Watts  (Pa.)  152,  31 
Am.  Dec.  750,  2  R.  C.  L.  page  1043,  sec.  124 
— or  for  services  affecting  marital  relations, 
such  as  an  agreement  to  obtain  a  divorce  in 
consideration  of  a  certain  portion  of  the  ali- 
mony awarded — ^MeConnell  v.  McConnell,  98 
Ark.  193, 136  S.  W.  931,  33  L.R.A.(N.S.)  1074 
and  note,  2  R.  C.  L.  page  1044,  sec.  125;  or 
contracts  in  restraint  of  settlement  or  com- 
promise by  client.  Bur  ho  v.  Carmichiel,  117 
Minn.  211,  135  N.  W.  386,  Ann.  [79]  Cas. 
1913b  305,  2  R.  C.  L.  page  1044,  sec.  126. 
In  addition  to  the  foregoing,  it  is  generally 
held  that  a  contract  between  an  attorney-at- 
law  and  a  layman,  by  which  the  latter  agree4 
to  solicit  business  for  the  former  in  considera- 
tion of  a  share  of  the  fees,  is  void  as  against) 
public  policy.  Alpera  v.  Hunt,  86  Cal.  78, 
9  L.R.A.  483,  21  Am.  St.  Rep.  17,  24  Pac. 
846 ;  Langdon  v.  Conlin,  67  Neb.  243,  2  Ann. 
Cas.  834,  60  L.R.A.  429,  108  Am.  St.  Rep. 
643,  93  N.  W.  389 ;  In  re  Clark,  184  N.  Y. 
222,  77  N.  E.  1,  affirming  108  App.  Div.  150, 
95  N.  Y.  S.  388.  These  d^isions  are  based 
either  on  statutes  providing  for  disbarment 
of  attorneys  who  lend  their  names  to  be  used 
in  legal  proceedings  by  persons  who  are  not 
attorneys,  or  forbidding  the  promise  or  gift 
of  a  valuable  consideration  to  .any  person  as 
an  inducement  to  placing  a  claim  for  prose- 
cution in  the  hands  of  an  attorney,  or  upon 
statutes  clearly  showing  a  legislative  intent 
to  provide  that  no  persons  other  than  license^ 
attorneys  shall  receive  fees  for  legal  services. 
In  none  of  these  cases  was  the  question  of 
solicitation  involved  and  in  one  of-  them  at 
least  (In  re  Clark,  supra),  the  court  ap^ 
parently  admits  ''that  the  law  permits  attor- 
neys to  solicit  business." 

We  have  been  able  to  find  only  one  case 
tending  to  sustain  the  doctrine  that  contracts 
obtained  through  solicitation  are  contrary  to 
public  policy  and  void,  and  tha^  is  the  case 
of  the  Ingersoll  v.  Goal  Creek  Coal  Co.  117 
Tenn.  263,  98  S.  W.  178,  119  Am.  St.  Rep. 
1003,  10  Ann.  Cas.  829,  9  L.R.A.(N.S.)  282. 
In  that  case  the  facts  were  these:  Several 
persons  were  injured  or  killed  in  an  explosion 
which  occurred  at  the  Fraterville  mine.  A 
representative  of  the  law  firm  of  Ingersoll  & 
Peyton  went  to  the  scene  of  the  disaster  and 
actively  solicited  parties  having  rights  of  ac- 
tion against  the  company,  growing  out  of 
the  explosion,  to  intrust  their  cases  to  the 
firm  of  Ingersoll  &  Peyton.    He  saw  a  number 


of  widows  i^nd  others  whose  husbands  and 
next  of  kin  had  been  killed  in  the  explosion, 
and  sought,  as  other  lawyers  were  doing,  to 
obtain  contracts  authorizing  his  firm  to  bring 
suits.  He  made  several  trips  to  the  scene  of 
disaster  for  that  purpose  and  secured  about 
40  cases  for  his  firm.  About  150  other  cases 
were  secured  by  other  lawyers  who  were  there 
for  the  same  purpose.  The  representative 
obtained  written  contracts  from  the  parties 
and  these  contracts  stipulated  that  the  firm 
was  to  receive  a  certain  specified  per  cent 
of  the  recovery  obtained  in  each  case.  Aftet 
the  [30]  suits  were  filed  on  the  contracts^ 
the  defendant  settled  with  plaintiffs  by  paying 
about  $320  in  each  case*  Messrs.  Ingersoll 
and  Peyton  then  brought  suit  to  recover  their 
fees  of  the  defendant.  The  chancery  court 
found  in  favor  of  plaintiffs.  On  appeal  to 
the  Court  of  Chancery  Appeals,  the  decree 
was  aflirmed.  On  appeal  to  the  Supreme 
Court  the  judgment  was  reversed,  In  discuss- 
ing the  question  the  court  said:  • 

"We  cannot  agree  to  several  propositions 
advanced  by  complainants.  We  cannot  agree 
that  in  these,  latter  years  a  spirit  of  com- 
mercialism has  lowered  the  standard  of  the 
kgal  profession.  We  cannot  agree  that  the 
practice  of  law  has  become  a  'business'  instead 
of  a  'profession,'  a,nd  that  it  is  now  allowable 
to  resort  to  the.  practices  and  devices  of  busi- 
ness men  to  bring  in  business  by  persona] 
solicitation,  under  the  factp  shown  in  this 
case. 

''As  to  how  far  an  attorney  may  go  in 
soliciting  business,  or  whether  he  may  solicit 
at  all,  we  are  not  called  upon  to  decide;  but 
when  such  a  case  is  presented,  as  is  disclosed 
in  this  record,  of  attorneys  rushing  to  the 
scene  of  disaster  in  hot  haste,  and  cojoipeting 
with  each  other  in  soliciting  the  bereaved 
ones  to  allow  them  to  sue  for  their  losses,  we 
feel  that  we  are  called  upon  to  say  in  no 
uncertain  terms  that  such  conduct  is  an  act 
of  impropriety  and  inconsistent  with  the  char- 
acter of  the  profession.  We  cannot,  we  dare 
not,  lower  the  standard  of  the  legal  profes- 
sion to  that  of  a  mere  business,  in  which  fleet- 
ness  of  foot,  or  the  celerity  of  the  automobile, 
determines  who  shall  be  employed. 

"The  miserable  victims  of  the  disaster  are 
dazed  by  the  terrible  bereavement.  They  are 
in  no  condition  to  consider  their  rights  to 
damages.  In  their  extremity,  they  fly  to 
anyone  promising  relief,  when,  if  left  to  time 
and  more  mature  consideration,  they  would 
be  enabled  to  make,  perhaps,  a  better  choice. 
In  addition,  it  is  unbecoming  a  member  of 
the  profession,  and  a  public  scandal,  and  when 
he  bases  his  right  to  recover  fees  upon  such 
improper  conduct,  and  lowering  the  character 
of  the  profession  and  the  court,  it  is  no 
excuse  that  other  attorneys  do  the  name;  but 
this  is  rather  a  reason  why  this  court  should 
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act  promptly  and  decidedly,  in  order  that  an 
end  may  be  put  to  the  practice. 

"It  is  no  excuse  that  corporations  which 
have  caused  such  disasters  have  been  alert 
to  send  their  agents  and  [81]  representatives 
to  the  scene,  with  a  view  of  forstalling  suits 
and  making  favorable  compromises.  This 
court  has  never  failed  to  condemn  this  prac- 
tice in  the  strongest  terms;  and,  whenever 
a  case  has  come  before  It  which  in  any  way 
smacked  of  fraud  or  undue  advantage  arising 
out  of  such  conduct,  this  court  has  not  been 
slow  to  disregard  or  set  aside  improper  or 
hard  settlements.  But  such  agents  of  cor- 
porations are  not,  as  a  rule,  officers  of  the 
court,  nor  do  they  occupy  that  high  status 
which  the  law  places  the  attorney  upon;  and 
we  think  that  we  can  safely  say  that,  if  any 
attorney  should  make  such  settlement,  under 
such  circumstances,  this  court  would  not  hesi- 
tate to  disbar  him. 

"It  is  said  that  there  is  no  precedent  for 
refusing  fees  because  of  such  conduct.  If 
this  be  so,  we  are  admonished  by  the  record 
in  this  case  that  it  is  high  time  that  such  a 
precedent  be  set;  and  on  such  terms  as  may 
not  be  mistaken  or  misunderstood. 

"The  arguments  made  in  this  case,  that 
such  practice  is  not  looked  upon  with  dis- 
favor by  many  members  of  the  profession, 
that  it  is  freely  indulged  in  by  prominent 
iawyers,  that  it  is  necessary  to  successful 
practice,  and  that  the  Court  of  Appeals,  while 
deprecating  the  practice,  does  not  condemn  it 
— these  and  other  arguments  call  for  a  full 
and  emphatic  expression  from  this  court  in 
this  case.'* 

It  will  be  observed  that  the  court  declined 
to  pass  on  the  question  whether  or  not  an 
attorney  could  solicit  business,  but  based  its 
conclusion  solely  on  the  particular  facts  of 
the  case,  which  the  court  held  showed  acts 
of  impropriety  inconsistent  with  the  charac- 
ter of  the  profession  and  incompatible  with 
the  faithful  discharge  of  its  duties.  In  other 
words,  the  case  is  not  authority  for  the  posi- 
tion that  contracts  obtained  by  solicitation 
alone  are  contrary  to  public  policy,  but  is 
authority  for  the  position  that  contracts  ob- 
tained by  solicitation  from  persons,  who,  be- 
cause of  their  great  bereavment  are  in  no  con- 
dition to  consider  their  rights,  are  contrary 
to  public  policy.  Of  course,  where  the  cir- 
cumstances tend  to  show  that  a  contract  of 
employment  was  obtained  by  fraud  or  misrep- 
resentation, undue  influence  or  imposition  of 
any  kind,  an  entirely  new  element  is  intro- 
duced into  the  case,  which,  regardless  of  the 
question  of  solicitation,  would  of  itself  be 
sufficient  to  avoid  the  contract  as  between 
the  parties.  In  the  case  under  consideration 
[82]  there  is  no  claim  that  the  contract  of 
employment  was  obtained  by  such  means. 
Therefore,   we   have   to   deal   only   with  the 


question  of  solicitation.    As  before  stated,  we 
have  been  unable,  in  rather  an  extensive  re- 
search, to  find  a  single  case  holding  that  so- 
licitation alone  renders  a  contract  of  employ- 
ment invalid.    On  the  contrary,  we  find  some 
authorities  holding  adversely  to  such  conten- 
tion.   Thus  in  Dunne  v.  Her  rick,  37  111.  App. 
180,  it  was  held  that  a  contract  to  pay  an 
attorney  one-half  of  the  amount  recovered  for 
personal  injury  was  valid  and  binding  on  the 
injured  party,  and  she  could  not  recover  from 
the    attorney    more    than    one-half    of    the 
amount    collected   by   him,   although   it  ap- 
peared   that   his   clerk   solicited   the   injured 
party  to  put  the  claim  in  the  attorney *s  hands. 
In  Bunn  v.  Guy,  4  East   (Eng.)    190,  a  prac- 
ticing attorney,   by  the  name  of  Carpenter, 
agre^,  for  a  valuable  consideration,  to  relin- 
quish and  turn  over  his  business  and  recom- 
mend his  clients  to  two  other  attorneys  by 
the  name  of  Bunn  and  Guy.     The  question 
arose  in  chancery  concerning  the  marshaling 
of  assets,  and  a  case  stating  the  above  con- 
tract was  sent  by  the  lord  chancellor  to  th? 
court  of  king's  bench  for  its  opinion.    That 
court  held  the  contract  valid.     This  ruling 
was  followed   in   Candler  v.  Candler,  Jacob 
{Eng.)    225,   in  an  opinion  by  Lord  Eldon. 
He,   while  expressing  his   pleasure  over  the 
fact  that  the  court  of  king's  bench  had  so 
decided,   adds   that  he   never  could  entirely 
reconcile  himself  to  the  doctrine. 

Public  policy  is  a  variable  quantity.  It 
varies  with  the  habits,  capacities  and  oppor- 
tunities of  the  public.  It  often  changes  as 
the  laws  change,  and,  therefore,  new  appli- 
cations of  old  principles  are  required.  A 
contract  is  not  void  as  against  public  policy 
unless  it  is  injurious  to  the  public  or  contra- 
venes some  established  interest  of  society. 
The  public  policy  of  a  state  is  determined  by 
its  Constitution  and  Statutes,  and,  where 
these  are  silent,  by  the  decisions  of  its  courts, 
Davies  v.  Davies,  36  Ch.  D.  (Eng.)  359 : 
Brooks  V.  Cooper,  50  N.  J.  Eq.  761, 
26  Atl.  978,  21  L.R.A.  617,  35  Am.  St. 
Kep.  793;  Union  Cent.  L.  Ins.  Co.  v.  Spinks. 
119  Ky.  261,  83  S.  W.  615,  84  S.  W. 
1160,  69  L.R.A.  264,  7  Ann.  Cas.  913. 
The  varying  views  of  the  courts  on  the  ques- 
tion of  public  policy  led  Mr.  Justice  Bur- 
rough,  in  Richardson  v.  Mellish,  2  Bing.  229, 
252,  9  E.  C.  L.  391,  404,  to  remark  that  public 
policy  "is  a  very  unruly  horse,  and  when  once 
you  get  astride  it  you  never  know  where  it 
will  carry  you."  For  this  reason,  it  is  the 
general  rule  that  courts  [83]  should  hold 
themselves  bound  to  the  observance  of  extreme 
caution  when  called  upon  to  declare  a  trans- 
action void  on  the  ground  of  public  policy 
and  prejudice  to  the  public  interest.  Atlantic 
Coast  Line  R.  Co.  v.  Beazley,  45  So.  761,  54 
Fla.  311;  Warren  v.  Bouvier,  124  N.  Y.  S. 
641,  68  Misc.  159.     We  find  no  provision  of 
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the  Constitution,  or  of  our  Statutes,  that 
^lirectly  or  indirectly  forbids  an  attorney  from 
•soliciting  business.  We  find  no  decision  of 
this  court  holding  that  such  a  contract  is  con- 
trary to  public  policy.  For  the  first  time  we 
jire  called  on  to  deal  with  the  question.  In 
deciding  every  case,  courts  should  project 
themselves  into  the  future  and  anticipate,  if 
possible,  the  probable  consequence  that  will 
follow  their  decisions. 

There  are  many  forms  of  solicitation.  Some 
lawyers  seek  business  by  advertising  in  the 
newspapers;  others  by  sending  out  announce- 
ment cards;  others  by  asking  their  friends 
to  send  them  business;  others  by  applying 
directly,  or  through  the  medium  of  friends, 
for  employment  by  firms  and  corporations; 
others  buy  stock  in  corporations,  with  the  im- 
derstanding  that  they  are  to  be  employed  as 
counsel ;  still  others  invite  to  their  homes  and 
frequently  entertain  those  who  are  likely  to 
require  the  services  of  an  attorney.  Doubt- 
less many  solicit  business  in  person,  or 
through  young  lawyers  or  agents  employed 
for  that  purpose.  Manifestly,  if  every  kind 
of  solicitation,  regardless  of  the  form  it  may 
take,  is  to  be  condemned,  then  only  in  rare 
instances  would  there  be  such  a  thing  as  a 
valid  Contract  of  employment  between  a  law- 
yer and  his  client.  If  some  forms  are  to  be 
permitted,  while  others  are  to  be  condemned, 
where  cihall  the  line  be  drawn?  We  recall 
one  case  where  some  parties  visited  an  old 
lawyer  and  asked  him  what  they  should  do. 
He  replied  that  they  ought  to  employ  a  law- 
yer. Thinking  that  the  case  was  too  small 
for  him  to  take,  they  asked  him  to  recommend 
a  lawyer.  He  replied:  "I  will  be  glad  to  at- 
tend to  the  matter  for  you.*'  On  which  said 
of  the  dividing  line  would  such  solicitation 
fall?  If  it  be  lawful  for  an  attorney  to  send 
out  announcement  cards,  or  insert  an  adver- 
tis«ement  in  the  newspaper,  or  buy  stock  in  a 
<'orporation,  with  the  understanding  that  he 
is  to  be  employed  as  counsel,  or  ask  his 
friends  to  recommend  him  for  employment  by 
firms  or  corporations,  how  can  it  be  said  that 
if  he  solicits  husiness  in  person,  or  by  an 
agent,  that  the  public  interest  will  be  so  en- 
dangered that  [84]  any  contract  obtained 
under  such  circumstances  will  be  contrary  to 
public  policy?  In  saying  this,  we  are  not 
unmindful  of  the  fact  that  what  is  usually 
termed  "ambulance  chasing''  does  not  comport 
with  the  highest  ideals  of  the  professicm.  We 
do  not  wish  to  be  understood  as  sanctioning 
such  conduct.  On  the  contrary,  we  take  ad- 
vantage of  this  occasion  to  express  our 
unqualified  disapproval  of  this  method  of  ob- 
taining law  business.  But  it  must  be  remem- 
bered that  there  is  a  wide  difference  between 
what  is  undignified  or  unbecoming  conduct  on 
the  part  of  an  attorney  and  what  is  clearly 
contrary  to  public  policy.  Such  conduct  may 
be  disapproved  of  by  the  courts  and  by  those 


representatives  of  the  profession  who  are  con- 
cerned in  seeing  that  its  standards  are  never 
lowered,  and,  yet,  it  may  fall  far  short  of 
being  so  injurious  to  the  interest  of  the  pub- 
lic as  to  invalidate  a  contract  of  employment 
thus  obtained.  While  such  conduct  may 
sometimes  result  in  the  employment  of  the 
unworthy,  the  consequences  that  would  follow 
the  rule  that  mere  solicitation  is  contrary  to 
public  policy  would  frequently  be  antagonistic 
to  the  public  interest,  in  that  it  would  prompt 
solvent  firms  or  corporations  to  unfair  settle- 
ments, in  the  absence  of  counsel,  in  the  hope 
that  the  fee  of  the  attorney  might  be  defeated 
by  a  plea  that  the  contract  of  employment 
was  obtained  by  solicitation. 

Considering  the  difficulty  of  fixing  the 
dividing  line  between  what  is  proper  and  im- 
proper solicitation,  the  uncertainty  that  the 
doctrine  would  introduce  into  all  contracts 
between  attorneys  and  their  clients,  the  fact 
that  solicitation  is  not  condemned  at  common 
law  or  denounced  by  our  Constitution  or  Stat- 
utes, and  the  further  fact  that  it  is  difficult 
to  perceive  upon  what  theory  it  can  be  said 
to  be  clearly  injurious  to  the  public  good,  we 
conclude  that  mere  solicitation  on  the  part 
of  an  attorney,  unaccompanied  by  fraud,  mis- 
representation, undue  influence  or  imposition 
of  some  kind,  or  other  circumstances  sufficient 
to  invalidate  the  contract,  is  not  of  itself 
sufficient  to  render  a  contract  between  an  at- 
torney and  client  void  on  the  ground  that  it 
is  contrary  to  public  policy.  It  follows  that 
the  second  paragraph  of  defendant's  answer 
presented  no  defense  and  that  the  demurrer 
thereto  was  improperly  overruled. 

The  next  question  is:  How  much  is  plain- 
tiff entitled  to  recover  of  the  railway  com- 
pany? 

[85]  Section  107  of  the  Kentucky  Statutes 
is  as  follows: 

"Attorneys-at-law  shall  have  a  lien  upon 
all  claims  or  demands,  including  all  claims 
for  unliquidated  damages  put  into  their  hands 
for  suit  or  collection,  or  upon  which  suit  has 
been  instituted,  for  the  amount  of  any  fee 
which  may  have  been  agreed  upon  by  the  par- 
ties, or,  in  the  absence  of  such  agreement,  for 
a  reasonable  fee  for  the  services  of  such  at- 
torneys; and  if  the  action  is  prosecuted  to 
a  recovery,  shall  have  a  lien  upon  the -judg- 
ment for  money  or  property  which  may  be 
recovered — legal  costs  excepted — for  such  fee; 
and  if  the  records  show  the  name  of  the  at- 
torney, the  defendant  in  the  action  shall  have 
notice  of  the  lien;  but  if  the  parties  before 
judgment,  in  good  faith,  compromise  or  set- 
tle their  differences  without  the  payment 
of  money  or  other  thing  of  value,  the  attor- 
neys shall  have  no  claim  against  the  defend- 
ant for  any  part  of  his  fee." 

This  is  not  a  case  wliere  settlement  was 
made  with  the  client  prior  to  judgment;  nor 
is  it  a  case  where  the  judgment  debtor  is 
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insolvent.  It  is  a  case  where  tbere  was  a 
judgment  for  $1,000.00  and  a  solvent  judg- 
ment debtor  settled  with  the  plaintiff  for 
$300.00.  In  such  a  case,  the  amount  of  the 
judgment,  and  not  the  amount  of  the  com- 
promise, controls.  In  other  words,  if  the 
judgment  debtor  settles  with  the  judgment 
creditor,  in  the  absence  of  the  creditor's  at- 
tomey,  for  less  than  the  amount  of  the  judg- 
ment, he  does  so  at  his  peril  and  cannot  there- 
by deprive  the  attorney  of  any  portion  of  the 
fee  to  which  he  is  entitled,  under  and  by  vir- 
tue of  his  contract  of  employment.  L.  &  N. 
R.  R.  Co.  V.  Proctor,  21  R.  447;  Gray  v. 
Graziani,  166  Ky.  771,  178  S.  W.  1070.  As 
Chreste's  contract  between  him  and  Drake 
called  for  a  fee  equal  to  50  per  cent  of  the 
amount  of  recovery,  and  as  Drake  recovered 
a  judgment  for  $1,000.00,  it  follows  that 
Chreste  is  entitled  to  recover  of  the  railroad 
company  one-half  of  the  amount  of  the  judg- 
ment, or  the  sum  of  $500.00. 

Judgment  reversed  and  cause  remanded  for 
proceedings  consistent  with  this  poinion. 

Whole  court  sitting. 


NOTE. 

Solioitation  of  Business  by  Attorney  aa 
Forfeiture  of  Right  to  Gontpensation 
Therefor. 

In  Ingersoll  v.  Coal  Creek  Coal  Oo.  10  Ann. 
Cas.  829,  119  Am.  St.  Rep.  1003,  it  was  held 
that  an  attorney  who  solicited  employment 
from  a  person  having  a  right  of  action  for 
personal  injuries  was  guilty  of  such  unpro- 
fessional conduct  as  to  bar  his  right  to  com- 
pensation. The  reported  case  reaches  a  con- 
trary conclusion  observing  that  ''there  is  a 
wide  difference  between  what  is  undignified 
or  unbecoming  conduct  on  the  part  of  aii 
attorney  and  what  is  clearly  contrary  to  pub- 
lic policy." 

It  is  recognised  in  the  reported  case  that 
the  circumstances  of  a  particular  case  may  be 
such  as  to  render  such  a  contract  of  employ- 
ment contrary  to  public  policy.  This  aspect 
is  well  illustrated  in  Gammons  v.  Johnson, 
76  Minn.  76,  78  N.  W.  1036,  wherein  in  deny- 
ing compensation  to  an  attorney  for  services 
performed  under  a  contract  solicited  by  his 
agent  the  court  said:  "According  to  the  evi- 
dence offered  and  excluded,  plaintiff  and  Ru- 
ber, who  were  strangers  to  the  parties  and 
to  the  claims  which  were  the  subject  of  these 
contracts,  and  who  had  no  object  in  inter- 
mwldling  with  the  matters,  except  a  specu- 
lative one,  entered  into  a  svstematic  scheme 
to  hunt  up  claims,  or  pupposed  claims,  against 
the  Great  Xorthern  Railway  Company,  upon 
which  the  original  holders  would  probably 
never  have  asRert<»d  anv  right  or  brought  anv 
action,  and  to  stir  up  wholesale  litigation, 


and  induce  the  landowners  to  allow  them  to 
bring  actions,  by  agreeing  to  prosecute  the 
suits  at  their  own  expense,  indemnify  these 
clients  against  the  coats  and  expenses  of  liti- 
gation, accept  for  their  compensation  a  share 
of  what  might  he  recovered,  and  not  to  charge 
anything  for  their  services  unless  they  rac- 
ceeded  in  collecting  the  claims,  and  further 
attempted  to  make  the  contract  ironclad  by 
incorporating  into  it  a  provision  that  the 
clients  should  not  settle  with  the  railroad 
company  without  their  consent,  under  the 
penalty  of  having  to  pay  them  a  specified 
sum,  apparently  fixed  arbitrarily  without 
reference  to  the  value  of  their  services.  A 
course  of  conduct  on  the  part  of  either  an 
attorney  or  layman  more  obnoxious  than 
this  to  public  policy,  as  involving  champerty^ 
maintenance,  and  barratry,  cannot  be  well 
imagined.  The  old  oommon-law  rules  on  the 
subject  of  champerty  have  doubtless  been 
much  modified,  but  the  essential  principle 
upon  which  those  rules  rested,  and  the  evils 
and  abuses  at  which  they  were  aimed,  still 
exist.  The  general  purpose  of  the  law  against 
champerty  and  maintenance  and  barratry  was 
to  prevent  officious  intermeddlers  from  stir- 
ring up  strife  and  contention  by  vexatious  or 
speculative  litigation,  which  would  disturb 
the  peace  of  society,  lead  to  corrupt  prac- 
tices, and  present  the  remedial  process  of  the 
law.  All  contracts  or  practices  Which  neces- 
sarily and  manifestly  tend  to  produce  these 
results  ought  still  to  be  held  void  on  •  grounds 
of  public  policy.  It  is  doubtless  the  more 
modern  doctrine  that  the  mere  taking  a  case 
on  a  contingent  fee  does  not  constitute  cham- 
perty, and  that  it  is  not  unlawful  for  an  at- 
torney to  carry  on  a  suit  for  another  for  a 
share  of  what  may  be  recovered,  at  least  un- 
less he  assumes  the  risks  of  litigation  by  in- 
demnifying his  client  against  all  costs  and 
expenses  of  the  same.  But  the  vice  in  the 
conduct  of  these  parties  lies  deeper  and  much 
further  back  than  merely  entering  into  a 
champertous  contract  for  their  compensation 
for  lawful  services  performed  in  the  prosecu- 
tion of  suits  legitimately  instituted.  Accord- 
ing to  the  facts  alleged  and  offered  to  be 
proved,  it  consisted  of  an  unlawful  and  barra- 
trous systematic  scheme  to  work  up  and  in- 
stigate wholesale  vexatious  litigation  in  the 
names  of  parties  and  concerning  subjects  to 
whom  and  which  they  were  entire  strangers, 
and  in^  which  they  had  no  interest,  except  a 
speculative  one  in  the  pecuniary  profit  which 
they  might  derive  from  the  litigation  which 
they  had  instigated,  and  which  in  all  proba- 
bility never  would  have  been  instituted  except 
for  their  officious  intermeddling.  The  ille- 
gality of  the  conduct  of  the  parties  enters 
into  the  very  inception  of  the  scheme  by 
which  the  litigation  itself  was  instigated,  and 
but  for  which  it  would  never  have  existed. 
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£ven  if  the  epecial  written  contracts  regard- 
ing compensation  be  set  aside  or  ignored,  this 
original  vice,  in  the  very  inception  of  the 
scheme,  would  still  exist  in  full  force.  To 
hold  that  a  party  can  thus  illegally  stir  up 
and  instigate  litigation,  and  yet  obtain  th« 
benefits  of  it  by  ignoring  the  special  con- 
tracts, and  bringing  suit  upon  a  quantum 
meruit  for  services  performed  in  prosecuting 
the  litigation  which  he  has  unlawfully  insti- 
j^ted,  would  be  a  travesty  on  justice,  and  to 
permit  a  party  to  do  indirectly  what  he  can- 
not do  directly.*'  SSee  also  Missouri,  etc.  R. 
Co.  V.  Bacon   (Tex.)   80  S.  W.  572. 

For  a  discussion  of  solieitation  of  business 
as  ground  for  the  disbarment  of  an  attorney, 
8ee  the  note  to  State  v.  Rossman,  17  Ann. 
Cas.  925. 

As  to  the  validity  of  a  contract  by  an  attor- 
ney with  a  third  person  to  procure  legal 
business,  see  the  notes  to  Langdon  v.  Conlin, 
2  Ann.  Cas.  834,  and  Holland  v.  Sheehan,  17 
Ann.  Cas.  1^7. 


ST.  X.Oin8  AUD  8AK  t^AKOISCO 
&AILROAB  OOMPAKT 

V. 

STATE. 

Arkansas  Supreme  Court — October  4,  1915 
120  Ark.  182;  179  S.  W.  342. 

««Citisett**  *  M^anlns  of  Terat  —  As  Im- 
elndinc  Corporation. 

An  order  of  the  railroad  commission  of 
Arkansas,  based  upon  a  petition  signed  by 
seventeen  corporations  and  partnerships  and 
one  natural  person,  requiring  one  railroad  to 
establish  a  connection  with  another  is  void, 
as  not  being  signed  by  fifteen  bona  fide  citi- 
zens residing  within  the'  territory  affected, 
within  the  direct  terms  of  Acts  1907,  p.  357, 
%  1,  since  ^Hbona  fide  citizens,"  as  there  used, 
means  permanent  residents,  as  distinguished 
from  mere  sojourners,  and  refers  to  individ- 
uals, to  the  exclusion  of  corporations  and 
copartnerships. 

[See  note  at  end  of  this  case.] 

Savfto. 

A  "citizen*'  ordinarily  means  only  a  natural 
person,  and  will  not  be  construed  to  include  a 
corporation,  unless  the  general  purpose  and 
import  of  the  statute  in  which  the  term  is 
found  seems  to  require  it. 

[See  note  at  end  of  this  case.] 


It  beipff  presumed  that  the  petition  would 
not  be  signed  without  consideration  of  its 
proposed  demands,  the  word  "cif  isen"  will  not 


be  construed  to  include  corporations,  in  the 
absence  of  a  provision  in  the  act  creating  a 
means  by  which  the  assent  of  a  corporation 
may  be  evidenced. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Washington 
County:   Mafles,  Judge. 

Criminal  action.  St.  Louis  and  San 
Francisco  Railroad  Company  convicted  of 
failure  to  obey  order  of  Railroad  Commission, 
and  appeals.  The  facts  are  stated  in  the 
opinion.     Revebss). 

W.  P.  Evans  and  B.  R.  Davidson  for  ap- 
pellant. 

Wm.  L.  Moose  and  Jno.  P.  Streepey  for 
appellee. 

[IBS]  Smith,  J. — An  information  was  filed 
before  a  justice  of  the  peace  of  Wash- 
ington Coiuity  in  which  it  was  charged  that 
the  appellant  railroad  company  had  failed 
and  refused  to  comply  with  Order  No.  3085 
of  the  Railroad  Comraissi(m  of  Arkansas, 
which  said  order  required  appellant  to 
establish  and  maintain  a  joint  interchange 
track  at  Fayetteville  with  the  Kansas  City 
A  Memphis  Railroad  Company,  and  to  do 
switching  thereon.  Judgment  was  rendered 
by  default  in  the  justice  court,  and  an  ap- 
peal was  prosecuted  to  the  circuit  court,  in 
which  court  a  demurrer  and  an  answer  were 
filed.  Various  grounds  of  defense  were  set  up 
in  the  answer  which  we  need  not  consider 
here,  but,  among  other  defenses,  it  was 
alleged  that  the  order  of  the  Railroad  Com- 
mission upon  which  the  prosecution  was 
based,  was  void  for  the  reason  that  no 
petition  for  such  order  signed  by  fifteen 
iona  fide  citizens  residin^i:  within  the  terri- 
tory affected  by  the  petition  was  ever  filed, 
and  as  we  agree  with  appellant  in  this  con- 
tention we  have  found  it  unnecessary  to  con- 
sider any  of  the  other  defenses  set  out  in  the 
answer. 

Appellant's  demurrer  was  overruled,  but, 
upon  the  trial  before  the  court  sitting  as  a 
jury,  considerable  evidence  was  offered,  at 
the  conclusion  of  which  the  court  found  ap- 
pellant guilty  as  charged,  and  this  appeal  is 
prosecuted  from  the  judgment  of  the  court 
imposing  a  fine  against  appellant. 

It  is  conceded  by  counsel  for  the  State 
that,  although  there  are  eighteen  names 
blgned  to  the  petition,  all  these  signers  are 
corporations  and  co-partnerships  except  one, 
[186]  but  it  is  argued  that  the  provisions  of 
the  statute  in  regard  to  the  number  of 
signers  is  directory,  and  that  the  statute 
was  substantially  complied  with  when  fifteen 
names  of  individuals,  corporations  and  co- 
partnerships   were   sfgned    to    the    petition. 
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Section  1  of  Act  149  of  the  Acts  of  1907, 
under  which  the  Railroad  Commission  pro- 
ceeded in  making  the  order  in  question,  pro- 
vides that  the  commission  shall  be  em- 
powered to  hear  and  consider  all  petitions 
for  train  service,  depots,  stations,  spurs, 
sidetracks,  platforms,  and  the  establishment, 
enlargement,  equipment,  and  discontinuance 
of  the  same  upon  the  right-of-way  of 
any  railroad  in  this  State,  provided,  said 
petitions  shall  be  signed  by  at  least  fifteen 
bona  fide  citizens  residing  in  the  territory 
sought  to  be  affected  by  said  petitions. 

In  the  case  of  St.  Louis,  etc.  R.  Co.  v. 
Bellamy,  113  Ark.  384,  169  S.  W.  322,  L.R.A. 
1915D  91,  it  was  decided  that  a  petition 
"  ^signed  by  at  least  fifteen  bona  fide  citizens 
residing  within  the  territory  sought  to  be 
affected  by  said  petition*  is  essential  to  give 
the  commission  jurisdiction"  to  act  upon  the 
matters  mentioned   in   the  act  quoted"  from. 

(1)  It  has  been  many  times  decided  that 
a  corporation  is  not  a  citizen  within  the 
meaning  of  the  equal  privileges  and  im- 
munities clause  of  the  Federal  Constitution, 
and  this  court  has  decided  that  section  .18, 
article  2,  of  the  Constitution  of  this  State, 
containing  the  same  provisions  as  those  of 
the  Federal  Constitution,  does  not  apply  to 
corporations.  Chicago,  etc.  R.  Co.  v.  State, 
86  Ark.  423,  111  S.  W.  456.  And  while  it  is 
held  that  corporations  are  persons  within  the 
meaning  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  which  provides  that  no 
State  shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law,  it  has  been 
as  often  decided  that  corporations  are  not 
included  in  that  portion  of  the  same  amend- 
ment which  provides  that  no  State  shall 
make  or  enforce  any  law  w^hich  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States.  A  number  of  the  cases 
so  holding  are  [187]  cited  in  the  opinion  of 
this  court  in  the  case  of  Chicago,  etc.  R.  Co. 
v.  State,  supra. 

(2)  A  number  of  definitions  of  the  word 
"citizen"  are  found  in  volume  1  of  Words  & 
Phrases,  and  we  quote  the  following  defini- 
tions there  given: 

**  'Citizen'  ordinarily  means  only  a  natural 
person,  and  will  not  be  construed  to  include 
a  corporation  unless  the  general  purpose  and 
import  of  the  statute  in  which  the  term  is 
found  seem  to  require  it.  International  etc. 
Assur.   Co.   V.    Haight,   35   N.   J.   279,   282." 

(3)  In  the  case  of  School  Dist.  No.  11  v. 
School  Dist.  No.  20,  63  Ark.  543,  39  S.  W. 
850,  the  court  considered  the  meaning  of  the 
word  "citizen"  as  employed  in  the  statute 
authorizing  petitions  for  change  of  bound- 
aries of  school  districts.  The  court,  through 
Bunn,    C.  J.  said    that,    from    the    common 


understanding  of  the  meaning  of  the  word 
^'citizen,"  and  from  the  fact  that  some  other 
word  than  ^'citizen"  is  employed  in  the 
statutes  authorizing  these  changes,  when- 
ever persons  other  than  electors  were  in- 
cluded, the  word  "citizen,"  as  there  used, 
meant  an  "elector." 

It  is  not  customary  to  speak  af  corpo- 
rations or  of  copartnerships  as  residing  in 
a  particular  locality.  They  must,  of  course, 
have  their  situs,  or,  as  is  sometimes  said, 
their  "domicile"  in  a  particular  locality,  but 
it  would  not  be  said  that  they  were  residents 
of  that  localitv. 

Moreover,  the  use  of  the  qualifying  words 
bona  fide  is  significant.  Evidently  the  Leg- 
islature did  not  intend  to  burden  the  Rail- 
road Commission  with  the  consideration  of 
petitions,  for  the  things  authorized  to  be 
petitioned  for,  unless  at  least  fifteen  bona 
fide  citizens  residing  in  the  locality  to  be 
affected  were  sufficiently  interested  to  peti- 
tion therefor.  It  is  no  doubt  true  that  a 
corporation  or  a  copartnership  might  be  in- 
terested and  greatly  benefited  by  relief  such 
as  was  prayed  for  in  the  petition  in  ques- 
tion, but  these  are  questions  which  the  Leg- 
islature apparently  has  left  for  the  action  of 
of  "citizens  residing  in  the  locality  to  be 
affected,"  which  language  we  construe  to 
mean  permanent  residents  as  distinguished 
from  mere  sojourners,  [188]  and  as  excluding 
corporations  and  co-partnerships  and  includ- 
ing  only   individuals. 

If  corporations  or  companies  were  taken 
into  account,  the  question  of  the  authority-  of 
the  officers  signing  the  names  of  such 
corporations  or  companies  would  arise  where 
the  statute  did  not  provide  what  officers 
should  sign  for  such  companiea  or  corpo- 
rations. 

The  presumption  is  not  to  be  indulged  that 
petitions  will  be  signed  upon  mere  presen- 
tation, but,  upon  the  contrary,  the  presump- 
tion of  law  must  be  that  signers  will  not 
seek  to  put  in  motion  the  machinery  of  the 
law  to  require  a  railway  company  to  grant 
the  relief  prayed  until  the  signer  has  con- 
cluded that  the  relief  prayed  for  should  be 
granted.  If  the  rule  were  otherwise,  the 
requirement  of  a  petition  would  be  futile. 
For  a  corporation  to  exercise  this  function 
would  require  investigation  and  considera- 
•tion  by  its  directors  and  a  conclusion  to  be 
reached  by  them.  No  mere  stockholder  or 
officer  of  a  corporation  upon  his  own  initia- 
tive would  have  the  right  to  declare  the 
corporate  will.  Some  other  officer  or  stock- 
holder might  be  of  a  contrary  opinion,  and 
to  avoid  this  conflict  a  corporation,  if  au- 
thorized to  act  at  all,  would  have  to  act  in 
some  manner  permitted  by  statute.  But  the 
Legislature  having  made  no  provision  by 
which  the  assent  of  a  corporation  might  be 
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evidenced,  but,  upon  the  contrary,  having 
used  language  which  in  its  ordinary  accepta- 
tion would  refer  only  to  individuals,  we  have 
concluded  that  the  petition  was  not  signed 
AS  required  by  law,  and  that  the  Railroad 
Commission  was,  therefore,  without  jurisdic- 
tion to  make  the  order  upon  which  this  pros- 
ecution is  based,  and  the  cause  willj,  there- 
fore, be  reversed  and  dismissed. 


NOTE. 

'^Citlien"  as  Inolndlns  Oorporation, 
Joint  Stock  Company  or  Partner- 
■liip. 

Corporation :  ^ 

Generally,  875. 

For  Jurisdictional  Purpose,  875. 

Within     Constitutional     Protection     of 
Privileges  and  Immunities,   876. 
Joint  Stock  Company  or  Partnership,  878. 


Corporation, 

Genexallt. 

Except  as  applied  to  statutes  or  constitu- 
tional provisions  basing  jurisdiction  on  the 
citizenship  of  a  litigant  and  constitutional 
provisions  for  the  protection  of  the  rights  -of 
citizens  (see  the  following  subdivisions  of 
this  note)  no  general  rule  can  be  stated  as 
to  whether  the  term  "citizen"  is  to  be  inter- 
preted as  including  a  corporation.  Each  case 
seems  to  rest  on  an  effort  to  ascertain  the 
intent  with  which  the  term  was  used  in  the 
particular  case. 

In  Ramsey  v.  Tacoma  Land  Co.  196  U.  S. 
360,  25  S.  Ct.  286,  49  U.  S.  (L.  ed.)  513, 
it  was  held  that  a  state  corporation  was 
entitled  to  the  benefit  of  a  statute  (Act  of 
March  3.  1887,  §  5,  6  Fed.  St.  Ann.  438)  pro- 
viding for  the  purchase  of  tracts  of  land  from 
the  government,  which  named  as  beneficiaries 
•'citizens  of  the  United  States,"  or  "persons 
who  have  declared  their  intentions  to  become 
such  citizens."  And  in  Greenough  v.  Board 
of  Police  Com'rs,  30  R.  I.  212,  74  Atl.  785, 
136  Am.  St.  Rep.  953,  the  court  said  that 
corporations  created  for  the  purpose  of  con- 
ducting the  liquor  business  were  "citizens 
resident"  within  the  statutes  providing  for 
the  granting  of  licenses  for  the  manufacture 
and  sale  of  liquor.  In  North  Noonday  Min. 
Co.  v.  Orient  Min.  Co.  1  Fed.  522,  the  court 
said  that  a  corporation,  created  and  existing 
under  the  laws  of  California,  was  to  be 
deemed  a  citizen  within  the  meaning  of  a 
statute  providing  for  the  exploration  of  min- 
ing lands  belonging  to  the  United  States, 
and  as  such  competent  to  purchase  and  hold 
a  mining  claim.    And  see  Wilson  v.  Triumph 
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k.  182. 
Consol.  Min.  Co.  19  Utah  66,  56  Pac.  300, 
75  Am.  St.  Rep.  718.  See  also,  as  to  the 
right  of  a  corporation  to  locate  a  mining 
claim  and  to  recover  for  injury  thereto  under 
the  Indian  depredation  acts.  Hale  v.  Henkel, 
201  U.  S.  43,  26  S.  Ct.  370,  50  U.  S.  (L.  ed.> 
652.  In  Scottish  Union,  etc.  Ins.  Co.  v.  Hcrr 
riott,  109  la.  606,  80  N.  W.  665,  77  Am.  St. 
Rep.  548,  the  court  said  that  a  corporation 
having  its  principal  place  of  business  in 
Great  Britain  might  under  certain  circum- 
stances be  said  to  be  a  citizen,  but  it  could 
not,  generally  speaking,  be  a  subject. 

But  in  Primm  v.  Fort,  23  Tex.  Civ.  App. 
605,  57  S.  W.  86,  972,  it  was  held  that  the 
word  "citizens,"  within  the  meaning  of  a 
statute  providing  that  the  taxation  of  na- 
tio^al  banks  should  not  be  at  a  higher  rate 
than  assessed  on  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  state, 
meant  natural  persons  and  not  corporations. 
And  in  U.  S.  Board,  etc.  Co.  v.  State,  174 
Ind.  460,  91  N.  E.  953,  wherein  it  appeared 
that  an  indictment  alleged  that  certain  of- 
fensive acts  were  "to  the  damage  of  divers 
other  citizens"  it  was  held  that  the  appellant 
was  a  corporation  and  not  a  "citizen"  in  the 
ordinary  meaning  of  that  term.  So  in  Inter- 
national, etc.  Assur.  Co.  v.  Haight,  35  N;  J. 
L.  279,  there  was  involved  a  section  of  the 
tax  law  which  exempted  "stocks  and  other 
personal  estate  owned  by  citizens  of  this 
state,  situate  and  being  out  of  this  state^ 
upon  which  taxes  shall  have  been  actually 
assessed  and  paid  within  twelve  months  next 
before  the  day  prescribed  by  law  for  com- 
mencing the  assessment.".  The  court  said 
that  the  word  "citizen"  was  not  intended  to 
include  a  corporation. 

Fob  JuBiSDicnoNAL  Purpose. 

A  corporation  is  included  within  .the  mean- 
ing of  "citizen"  as  used  in  a  statute  basing 
the  jurisdiction  of  a  court  on  the  citizenship 
of  litigants.  Within  such  a  statute  a  corpo- 
ration is  a  citizen  of  the  state  wherein  it 
was  incorporated. 

United  States. — Louisville,  etc.  R.  Co.  v. 
Letson,  2  How.  497,  11  U.  S.  (L.  ed.)  363; 
Covington  Drawbridge  Co.  v.  Shepherd,  20 
How.  227,  15  U.  S.  (L.  ed.)  896;  St.  Louis- 
V.  Wiggins  Ferry  Co.  11  Wall.  423,  20  U.  S. 
(L.  ed.)  10?:  Baltimore,  etc.  Co.  v.  Harris, 
12  Wall.  65,  20  U.  S.  (L.  ed.)  354;  (Chicago,, 
etc.  R.  Co.  V.  Wliitton,  13  Wall.  270,  20  U. 
S.  (L.  ed. )  571;  National  Steamship  Co,,  v. 
Tugman,  106  U.  S.  118,  1  S.  Ct.  58,  27  U.  S. 
(L.  ed.)  87;  Wisconsin  v.  Pelican  Ins.  Co. 
127  U.  S.  265,  8  S.  Ct.  1370,  32  U.  S.  (L.  ed.) 
239;  Shaw  v.  Quincy  Min.  Co.  145  U.  S.  444, 
12  S.  Ct.  935,  36  U.  S.  (L.  ed.)  768 i  In  re 
Keasbey,  etc.  Co.  160  U.  S.  229,  16  S.  Ci^. 
273,  40  U.  S.   (L.  ed.)   402;  U.  S.  v.  North- 
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western  Express,  etc.  Co.  164  U.  S.  686,  17 
S.  Ct.  206,  41  U.  S.  (L.  ed.)"599;  Slmlthis 
V.  MeDougal,  225  U.  8.  561,  32  S.  Ct.  704, 
56  U.  S.  (L.  ed.)  1205;  Home  v.  Boston,  etc. 
R.  Co.  18  Fed.  60;  Pacific  R.  Co.  v.  Mis- 
soiiri  !Pae.  R.  Co.  23  Fed.  565;  Zambrino  v. 
Galveston,  etc.  R.  Co.  38  Fed.  449;  Shattuck 
V.  North  British,  etc.  Ins.  Co.  68  Fed.  609,  7 
C.  C.  A.  386;  Howard  v.  Georgia  Gold  Reefs, 
102  Fed.  657;  Baumgarten  v.  Alliance  Assur. 
Co.  153  Fed.  301 ;  Larabee  v.  DoUey,  175  Fed. 
365;  Lemon  y.  Imperial  Window  Glass  Co. 
199  Fed.  927.  See  also  U.  S.  Bank  v.  De- 
veaux,  5  Cranch  61,  3  U.  S.  (L.  ed.)  38; 
Rendle  v.  Delaware,  etc.  Canal  Co.  14  How. 
80,  14  U.  S.  (L.  ed.)  335;  Martinez  v.  La 
Asociacion  De  Senoras,  etc.  213  U.  S.  20,  29 
S.  Ct.  327,  53  U.  S.  (L.  ed.)  679;  Baughman 
V.  National  Water-Works  Co.  46  Fed.  4. 

California. — Jameson  v.  Simonds  Saw  Co. 
2  Cal.  App.  682,  84  Pac.  289. 

Delaware. — See  Baltimore,  etc.  Tel.  Co.  v. 
Delaware,  etc.  Tel.  etc.  Co.  7  Houst.  269,  31 
Atl.  714. 

/Hitiot*.— In  re  Spedl,  216  111.  23,  74  N. 
£.  809,  108  Am.  St.  Rep.  189. 

Indiana. — See  Farmers',  etc.  Ins.  Co.  v. 
Harrah,  47  Ind.  236. 

Kentucky. — Com.  v.  Milton,  12  B.  Mon. 
212,  54  Am.  Dec.  522;  Phoenix  Ins.  Co.  ▼. 
Com.  5  Bush  (Ky.)  68,  96  Am.  Dec.  331. 

Michiffwn. — ^Home  Ins.  Co.  v.  Davis,  29 
Micl).  238. 

'Nevd^a. — Davis  v.  Cook,  9  Nev.  184. 

New  JcTfey.— Tatem  v.  Wright,  23  N.  J. 
L.  429. 

"New  York. — Kranshaar  v.  New  Haven 
Steamboat  Co.  7  Robt.  (N.  Y.)  356;  Matter 
of  Avery,  45  Misc.  529,  02  N.  Y.  S.  974.  See 
also  People  v.  Imlay,  20  Barb.  68;  Webster 
v.  Columbia  Nat.  L.  Ins.  Co.  131  App.  Div. 
837,  116  N.  Y.  S.  404. 

North  Carolina. — Garrett  v.  Bear,  144  N. 
C.  23,  56  S.  E.  479. 

PennsylvaiUa. — Compare  Wheedon  v.  Cam- 
den, etc.  R.  Co.  1  Grant  Cas.  420. 

Virginia. — See  Cowardin  v.  Universal  L. 
Ins.  Co.  32  Grat.  445. 

Thua  in  Garrett  v.  Bear,  144  N.  C.  23,  56 
S.  K.  479,  the  court  said  that  it  was  settled 
that  a  corporation  was  a  "citizen"  of  the 
state  creating  it  for  the  purposes  of  federal 
jurisdiction. 

So  in  Lemon  ▼.  Imperial  Window  Glass  Co. 
199  Fed.  927,  it  was  said  that  a  corporation 
w^s  a  mere  creature  of  local  law,  incapable 
of  having  legal  existence  beyond  the  limits  of 
the  sovereignty  creating  it,  and  that  it  must 
be  treated  as  a  citizen  iyf  the  state  creating 
it,  within  the  meaning  of  that  clause  of  the 
constitution  extending  judicial  power  in  fed- 
eral courts  to  controversies  between  citizens 
of  different  states. 

In  Baltimore,  etc.  Co.  v.  Harris,  12  Wall. 
66,  20  U.  S.    (L.  ed.)   364,  the  court  said: 


"For  the  purposes  of  federal  jurisdiction  it 
is  regarded  as  if  it  were  a  citizen  of  the 
state  where  it  was  created,  and  no  averment 
or  proof  as  to  the  citizenship  of  its  members 
elsewhere  will  be  permitted." 

So  in  Home  v.  Boston,  etc.  R.  Co.  18  Fed, 
50,  it  was  said:  "The  supreme  eourt  has 
decided  that  when  the  same  corporation, 
owning  a  road  which  runs  through  several 
states,  is  chartered  by  each  of  them,  it  is, 
by  a  useful  fiction,  to  be  considered,  for  pur- 
l>ose8  of  jurisdiction,  a  citizen  of  each  of  the 
states." 

Likewise  in  Louisville,  etc.  R.  Co.  v.  Let 
son,  2  How.  497,  11  U.  S.  (L.  ed.)  363,  the 
court  said:  "A  corporation  created  by  and 
doing  business  in  a  particular  state,  is  to  be 
deemed  to  all  intents  and  purposes  as  a  per- 
son, although  an  artificial  person,  an  inhab- 
itant of  the  same  state,  for  the  purposes  of 
its  incorporation,  capable  of  being  treated  as 
a  citizen  of  that  state,  as  much  as  a  natural 
person." 

In  the  case  of  In  re  Speed,  216  111.  23,  74 
N.  £.  809,  108  Am.  St.  Rep.  189,  the  court 
said  that  a  corporation  was  not  a  citizen  of 
the  United  States,  and  had  no  right,  because 
of  its  chartered  powers,  to  exercise  corporate 
power  beyond  the  territorial  limits  of  the 
state  which  created  it. 

In  Hollingsworth  v.  Southern  R.  Co.  86 
Fed.  353,  it  was  held  that  compliance  with 
tlie  provisions  of  a  state  statute  permitting 
foreign  corporations  to  do  business  in  the 
state  did  not  make  the  corporation  a  citizen 
of  the  state.  See  also  Fuburg  y.  Pullman 
Co.  176  ted.  981. 

Within  Con6Titutional  Pbotbction  of 

PBIVILB&ES  ANP  litlMUNITIBS. 

In  Winkler  v.  Chicago,  etc.  R.  Co.  108  Fed. 
306,  the  court  said:  "A  corporation  is  not 
a  citizen  of  the  United  States  or  of  any  state, 
within  the  meaning  of  the  word  'citizen'  as 
Used  in  the  Constitution  of  the  United  States. 
The  word  has  no  sensible  meaning  when  so 
used."  See  to  the  same  effect  Ohio,  etc.  R. 
Co.  V.  Wheeler,  1  Black  286,  17  U.  S.  (L. 
ed.)  130;  Davis  v.  Chesapeake,  etc.  R.  Co. 
116  Ky.  144,  75  S.  W.  275,  26  Ky.  L.  Rep. 
342.  See  also  Chicago,  etc.  R.  Co.  v.  Whit- 
ton,  13  WaU.  270,  20  U.  S.  (L.  ed.)  571. 
In  State  v.  Lathrop,  10  La.  Ann.  398,  the 
court  said  that  it  was  unsound  to  claim  for 
corporations  the  personal  and  constitutional 
rights  of  the  citizens  of  the  several  states 
throughout  the  Union. 

A  corporation  is  not  a  citizen  within  the 

provision  of  the  United  States  Constitution 

(Art.  4,   §  2,  9  Fed.  St.  Ann.  158),  giving 

citizens  of  each  state  all  privileges  and  im* 

munities  of  citizens  in  the  several  states. 

Uhited  States.— Vau\  v.  Virginia,  8  WalL 
168,  19  U.  S.  (L.  ed.)  367;  Ducat  v.  Chieago, 
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10  Wall.  410,  19  U.  S.   (L.  ed.)   357;  Liver- 
pool, etc.  L.  etc.  Ins.  Co.  v.  Massachusetts, 
10  Wall.  666,  19  U.  S.   (L.  ed.)   1029;  Pem- 
bina  Consol.  Silver  Min.  etc.  Co.  v.  Pennsyl- 
vania, 125  U.  S.  181,  8  S.  Ct.  737,  31  U.  S. 
(L.  ed.)   650;   Norfolk,  etc.  R.  Co.  v.  Penn- 
sylvania,  136  U.   S.   114,   10   S.   Ct.  958,  34 
U.  S.    (L.  ed.)    394;   Noble  v.  Mitchell,  164 
U.  S.  367,  17  S.  Ct.  110,  41  U.  S.    (L.  ed.) 
472;    Blake  v.  McClung,   172  U.  8.  239,   19 
S.  Ct.   165,   43  U.  a    (L.  ed.)    432;   Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  657,  19  S.  Ct 
281,  43  U.  a   (L.  ed.)   662;  Singer  Mfg.  Co. 
V.  Wright,  33  Fed.  121;  Kirven  v.  Virginia- 
Carolina  Chemical  Co.  145  Fed.  288,  7  Ann. 
Gas.  219,  76  C.  C.  A.  172;  Cumberland  Gas- 
light Co.  V.  West  Virginia,  etc.  Gas  Co.  188 
Fed.   686,   110  C.  C.  A.  388;    Warren  Mfg. 
Co.  V.  .^tna  Ins.  Co.  2  Paine  601,  29  Fed. 
Cas.  No.  17,206.    See  also  Marshall  v.  Balti- 
more,  etc.  R.  Co.  16  How.  314,  14  U.  S.   (L. 
ed.)    953;   Lafayette  Ins.  Co.  v.  French,   18 
How.  404,  15  U.  a   (L.  ed.)  461. 

Arkansas. — Chicago,  etc.  R.  Co.  v.  State, 
86  Ark.  412,  111  S.  W-  456. 

Colorado. — See  Utley,  v.  Clark-Gardner 
Lode  Min.  Co.  4  Colo.  369. 

Delaware. — Baltimore,  etc.  Tel.  Co.  v.  Dela- 
ware, etc.  Tfel.  etc.  Co.  7  Houst.  269,  31  Atl. 
714;  Caldwell  v.  Armour,  1  Penn.  545,  43  Atl. 
517. 

Florida. — ^Ulmer  v.  St.  Petersburg  First 
Nat.  Bank,  61  Fla.  460,  56  So.  408. 

//Htiow.— Ducat  V.  Chicago,  49  III.  172,  95 
Am.  Dec.  529,  affirmed  10  Wall.  410,  19  U.  S. 
(L.  ed.)  972;  In  re  Speed,  216  111.  23,  74 
N.  E.  809,  108  Am.  St.  Rep.  189. 

Indiana. — Farmers,  etc.  Ins.  Co.  v.  Har- 
rah,  47  Ind.  236;  Globe  Ace.  Ins.  Co.  v.  Reid, 
19  Ind.  App.  203,  47  N.  E.  947,  49  N.  E.  291. 
See  also  Rush  v.  Foos  Mfg.  Co.  20  Ind.  App. 
515,  51  N.  E.  143. 

Kentucky. — Phoenix  Ins.  Co.  v.  Com.  5 
Bush  (Ky.)  68,  96  Am.  Dec.  331;  Com.  v. 
Gregory,  121  Ky.  256,  89  S.  W.  168;  Mer- 
chants'  Nat.  Bank  v.  Ford,  124  Ky.  403,  99 
S.  W.  260;  Woodward  v.  Com.  7  S.  W.  613. 
Masaachusetts, — Atty.-Gen.  v.  Electric  Stor- 
age Battery  Co.  188  Mass.  239,  3  Ann.  Cas. 
631,  74  N.  E.  467. 

Mississippi. — State  v.  Louisville,  etc.  R. 
Co.  97  Miss.  35,  Ann.  Cas.  1912C  1160,  51 
So.  918.  See  also  Moses  v.  State,  65  Miss. 
56,  3  So.  140. 

Missouri.— SiSii^  v.  Blake,  241  Mo.  100, 
Ann.  Cas.  1913C  1283,  144  S.  W.  1094. 

New  Jersey. — Columbia  F.  Ins.  Co.  v.  Kin- 
yon,  37  N.  J.  L.  33. 

yew  YorA:.— Fire  Dept.  v.  Noble,  3  E.  D. 
Smith  440;  Fire  Dept.  v.  Wright,  3  E.  D. 
Smith  453;  Anglo-Amorican  Provision  Co.  v. 
Davis  Provision  Co.  169  N.  Y.  506,  62  N.  E. 
687.  88  Am.  St.  Rep.  608;  Matter  of  Avery, 
45  Misc.  629,  92  N.  Y.  S.  974.  And  see  Peo- 
ple V.  Imlay,  20  Barb.  68. 


'Sorih  Carolina, — See  Springs  ▼,  Southern 
R.  Co.  130  N.  C.  186,  41  S.  E.  100. 

Ohio. — Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  521;  Humphreys  v.  State,  70 
Ohio  St.  67,  1  Ann.  Cas,  233,  70  N.  E.  957, 
101  Am.  St.  Rep.  888,  65  L.R.A.  776. 

Pennsylvania. — List  v.  Com.  118  Pa.  322, 
12  Atl.  277. 

8outh  Carolina, — Central  R.  etc.  Co,  v. 
Georgia  Constr.  etc.  Co.  32  S.  C.  319,  11 
S.  £.  192. 

Tennessee, — ^North  British,  etc.  Ins.  Co.  v. 
Craig,  106  Tenn.  621,  62  8.  W.  166;  D'Arcy 
V.  Connecticut  Mut.  L.  Ins.  Co.  108  Tenn. 
667,  69  8.  W.  768. 

ycrmon*.— Hawley  v.  Hurd,  72  Vt.  122,  47 

Atl.  401,  82  Am.  St!^  Rep.  922,  62  L.R.A.  195. 

Virginia. — Slaughter  v.  Com.  13  Grat.  767. 

Wisconsin. — Independent  Tug  Line  v.  Lak& 

Superior  Lumber,  etc.  Co.  146  Wis.  121,  131 

N.  W.  408. 

Thus  in  the  case  of  In  re  Speed,  216  III. 
23,  74  N.  E.  809,  108  Am.  St.  Rep.  180,  the- 
court  said:  "It  has  frequently  been  declared 
to  be  a  well-established  principle  of  constitu- 
tional law  that  a  corporation  is  not  a  *citi- 
zen,'  within  the  meaning  of  the  first  clause 
of  section  2  of  article  4  of  the  Constitution 
of  the  United  States,  which  declared  the  citi- 
zens of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the 
several  states." 

So  in  Globe  Ace.  Ins.  Co.  v.  Reid,  19  Ind. 
App.  203.  47  N.  E.  947,  49  N.  E.  291,  it  wa* 
said:  "A  corporation  is  not  regarded  as  a 
citizen  of  a  state  within  the  meaning  of  the 
constitutional  provision  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  of  the  sev- 
eral states."  1 
In  Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N. 
J.  L.  33,  the  court  said:  "Corporations  are 
artificial  beings,  the  creatures  of  positive 
law,  and  not  citizens  within  the  meaning  of 
that  clause  of  the  Federal  Constitution,  which 
secures  to  the  citizens  of  each  state  'like 
privileges  and  immunities  with  the  citizens 
of  the  several  states.'  " 

A  corporation  is  not  a  citizen  within  the 
first  section  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  (9 
Fed.  St.  Ann.  538)  forbidding  the  states  to 
make  or  enforce  any  law  in  abridgment  of 
the  privileges  or  immunities  of  citizens.  , 

United  ;Sfa*f?«.— Philadelphia  F.  Assoc,  v. 
New  York,  119  U.  S.  110,  7  S.  Ct.  108,  30 
U.  S.  (L.  ed.)  342;  Western  Turf  Assoc,  v. 
Greenberg,  204  U.  S.  359,  27  S.  Ct.  384,  fll 
U.  S.  (L.  ed.)  520;  Kir\'en  v.  Virginia-Caro- 
lina Chemical  Co.  145  Fed.  288,  7  Ann.  Cas. 
219,  76  C.  C.  A.  172;  Cumberland  Gaslight 
Co.  V.  West  Virginia,  etc.  Gas  Co.  188  Fed. 
585,  110  C.  C.  A.  383;  Insurance  Co.  v.  New 
Orleans,  1  Woods  85,  13  Fed.  Cas.  No.  7,052. 
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Alabama. — Southern  R.  Co.  v.  Greene,  160 
Ala.  306,  49  So.  404. 

Arkansa'S. — Chicago,  etc.  R.  Co.  v.  State, 
86  Ark.  412,  111  S.  W.  456. 

Delaware. — Caldwell  v.  Armour,  1  Penn. 
545,  43  Atl.  517. 

Florida. — Ulraer  v.  St.  Petersburg  First 
Nat.  Bank,  61  Fla.  400,  55  So.  405  j  Taylor 
V.  St.  Petersburg  First  Nat.  Bank,  61  Fla. 
460,  55  So.  408. 

Georgia. — -'Etna  Ins.  Co.  v.  Brigham,  120 
Ga.  925,  48  S.  E.  348. 

Idaho. — Continental  L.  Ins.  etc.  Co.  v. 
Hattabaugh,  21  Idaho  285,  121  Pac.  81. 

Illinois.— In  re  Speed,  216  111.  23,  74  N.  E. 
809,  108  Am.  St.  Rep.  189. 

Indiana. — Mutual  Mfg.  Co.  v.  Alpaugh,  174 
Ind.  381,  91  N.  E.  504,  92  N.  E.  113;  Mutual 
Mfg.  Co.  V.  Hauenstine,  174  Ind.  757,  91  N. 
E.  959. 

Kentucky. — Com.  v.  Gregory,  121  Ky.  256, 
89  S.  W.  168;  Merchants'  Nat.  Bank  v.  Ford, 
124  Ky.  403,  99  S.  W.  260. 
i  Alississippi. — State  v.  Louisville,  etc.  R. 
Co.  97  Miss.  35,  Ann.  Cas.  1912C  1150,  51 
So.  918,  53  So.  454.  See  also  Moses  v.  State, 
65  Miss.  56,  3  So.  140. 

■     A/i*«oim.— State   v.    Blake,    241    Mo.    100, 
Ann.  Cas.  1913C  1283,  144  S.  W.  1094. 

Xew  York. — Fire  Dept.  v.  Stanton,  28  App. 
Div.  334,  51  N.  Y.  S.  242,  affirmed  159  N.  Y. 
225,  54  N.  E.  28. 

0/ito.— Humphreys  v.  State,  70  Ohio  St.  67, 
1  Ann.  Cas.  233,  70  N.  E.  957,  101  Am.  St. 
itep.  888,  65  L.R.A.  776. 

Rhode  Island, — State  v.  Brown,  etc.  Mfg. 
Co,  18  R.  I.  16,  25  Atl.  246,  17  L.R.A.  856. 

r^mori*.— Hawley  v.  Hurd,  72  Vt.  122,  47 
Atl.  ,401,  82  Am.  St.  Rep.  922,  52  L.R.A.  195. 

WisconMn. — Independent  Tug  Line  v.  Lake 
Superior  Lumber,  etc.  Co.  146  Wis.  121,  131 
N.  W.  408. 

Thus  in  Mutual  Mfg.  Co.  v.  Alpaugh,  174 
Ind.  381,  91  N.  E.  504,  92.  N.  E.  113,  the 
court  stated  the  rule  as  follows:  "A  corpo- 
ration is  not  a  citizen  within  the  first  sec- 
tion of  the  Fourteenth  Amendment  to  the  Fed- 
eral Constitution,  relating  to  the  abridgment 
of  privileges  and  immunities  of  citizens." 
And  in  Chicago,  etc.  R.  Co.  v.  State,  86  Ark. 
412,  111  S.  W.  456,  the  court  said:  "It  is 
.  .  .  ,  provided  in  section  1  of  the  Four- 
teenth Amendment  that  no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  and  it  has  also  been  held 
that  this  clause  does  not  reach  to  corpora- 
tions.'' 

Joint  Stock  Company  or  Partnership, 

In  Saunders  v.  Adams  Express  Co.  136 
Fed.  404,  the  court  said  that  the  rule  was 
that  a  joint  stock  company  like  the  Adams 


Express  Company,  although  a  legal  entity, 
was  not  a  corporation,  and  could  not  be 
deemed  to  have  citizenship  in  determining 
the  question  of  jurisdiction.  See  to  the  same 
effect  Chapman  v.  Barney,  129  U.  S.  677,  9 
S.  Ct.  426,  32  U.  S.  (L.  ed.)  800;  Great 
Southern  F.  Proof  Hotel  Co.  v.  Jones,  177 
U.  S.  449,  20  S.  Ct.  690,  44  U.  S.  (L.  ed.) 
842;  Thomas  v.  Ohio  State  LTniversity,  195 
V.  S.  207,  25  S.  Ct.  24,  49  U.  S.  (L.  ed.) 
160.  See  also  Bcatner  v.  American  Express 
Co.  122  Fed.  714. 

In  Carnegie  v.  Hulbert,  53  Fed.  10,  3  C. 
C.  A.  391,  the  court  said:  "A  copartnership 
is  not  a  corporation,  and  cannot  be  a  citizen 
of  a  state,  within  the  meaning  of  the  stat- 
utes regulating  the  jurisdiction  of  the  circuit 
court."    And  see  the  reported  case. 


A.I.ABAMA  POWER  OOMPANT 


V. 


KEYSTONE  UME  COMPANY. 


Alabama  Supreme  Court — November  7,  1914. 
191  Ala.  SS;  67  So.  S83. 


Eminent    Domain    —    CompensAtion  - 
Measure  —  Taking  of  liand. 

Where  land  is  taken  under  the  right  of 
eminent  domain,  the  owner  is  entitled  to  act- 
ual value  of  the  land  taken  and  to  the  direct 
and  certain  damages  resulting  to  his  other 
land. 
Consequential    Damages    —    Injnry   to 

I<and    Not    Taken  —  Eleotrio    Power 

I«ine. 

Where  a  right  of  way  for  the  erection  and 
maintenance  of  towers,  poles,  and  wires  for 
the  transmission  of  electricity  is  condemned, 
the  ow^ner  may  recover  compensation  for 
actual  depreciation  in  the  value  of  his  re- 
maining land,  caused  by  the  presence  of  the 
right  of  way;  but  mere  fears  of  people  from 
the  presence  of  the  right  of  way  cannot  be 
made  a  basis  on  which  to  predicate  such  de- 
preciation or  affect  the  amount  of  the  re- 
covery. 

[See  note  at  end  of  this  case.] 

Setting  on  Benefits. 

Where,  in  condemnation  proceedings,  the 
owner  of  the  land  taken  demands  recovery  for 
injuries  to  his  remaining  land,  the  jury  must 
set  off  the  value  of  any  benefit  that  may  ac- 
crue to  the  remaining  land  against  any  re- 
sulting damages. 
Compensation    for    Valne    of    Bftincral 

Riskts. 

Where  a  power  company  condemned  a 
right  of  way  for  the  erection  and  mainte- 
nance of  instrumentalities  for  the  transmis- 
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sion  of  electricity,  acquired  only  the  surface, 
and  any  mineral  interests  remained  in  the 
owner,  the  owner  can  only  recover  the  value 
of  the  surface  taken,  una^ected  by  the  value 
of  mineral  interests. 

[See  2  Ann.   Cas.   966;    85  Am.   St.   Rep. 
295.] 


Appeal  from  Shelby  County  Court: 
MAN,  Judge. 


Ly- 


Eminent  domain  proceeding.  Alabama 
Power  Company,  plaintiff,  and  ICeystone  Lime 
Company,  defendant.  From  judgment  ren- 
dered, plaintiff  appeals.  The  facts  are  stated 
in  the  opinion.    Kiivebsed. 

Knox,  Acker y  Dixon  d:  Sims  and  Thom<i8  W. 
Martin  for  appellant. 

Riddle,  Ellis  d  Riddle  for  appellee. 

[59]  DE  Graffenried,  J. — By  this  proceed- 
ing the  appellant  sought  to  condemn  a  strip 
of  land  100  feet  in  width  across  the  lands  of 
appellee  as  a  right  of  way  upon  which  to 
erect  and  maintain  towers,  poles  or  wire 
lines  for  the  transmission  of  electricity.  Af- 
ter the  court  made  the  order  condemning  the 
above  strip,  and  before  the  trial  in  which  the 
damages  were  assessed  by  the  Jury,  the  ap- 
pellant, as  under  our  Constitution  and  stat- 
utes it  had  the  right  to  do,  placed  its  towers, 
poles,  and  conductors  on  the  strip,  and  is 
now  using  it  for  the  purposes  for  which  it 
was  condemned.  This  appeal  is  taken,  not 
from  the  judgment  of  condemnation,  but  from 
the  judgment  pronounced  upon  the  verdict  of 
the  jury  assessing  the  appellant's  damages. 

During  the  trial  by  jury  of  the  issue  as  to 
the  amount  of  the  appellee's  damages,  the 
evidence  showed  what  the  appellant  has  done 
and  is  doing  in  the  use  of  the  strip  of  land, 
and  what  use  the  strip  may  be,  under  the 
rights  which  appellant  acquired  by  its  judg- 
ment of  condemnation,  put  to  in  the  future 
The  conductors  of  appellant  are  strung  on 
steel  towers.  These  towers  are  76  feet  high 
and  each  weighs  about  4,500  pounds.  Upon 
these  towers  are  cross-arms  which  support 
the  conductors,  and  the  lowest  cross-arm  on 
any  tower  is  47  feet  from  the  ground.  From 
each  cross-arm  hangs  a  string  of  insulators, 
and  the  lowest  conductor  of  electricity  is 
thus,  at  the  tower,  at  least  42  feet  from  the 
ground.  The  towers  are  placed  from  each 
other  at  such  distance  that  the  nearest  point 
at  which  a  conductor  approaches  the  ground 
is  25  feet.  The  conductors  are  copper  cables, 
and  there  are  six  conductors  now  in  use.  Tlie 
conductors  are  strung  with  a  pull  of  about 
1,400  pounds,  and  a  conductor  will  itself 
break  at  a  pull  of  6,000  pounds. 

[60]  "The  towers  are  so  placed  that  the 
lowest  conductor  or  cable  will  at  no  place 
be  nearer  than  25  feet  of  the  ground,  and 


the  height  of  the  lowest  cable  will  vary  from 
25  to  43  feet  above  the  ground.     The  cables 
are   strung   on   three    cross-arms,   one   cable 
being  strung  on  the  end  of  each  cross-arm, 
thereby    placing    three    cables    on    each    side 
of  the  towers.     The  highest  cable  is  67  feet 
above  the  ground.    The  towers  are  composed 
of  steel,  the  tower  being  completely  covered 
with  a  coat  of  zinc  so  that  it  will  not  rust. 
The   towers  are   fastened   to  anchors   which 
extend  into  the  ground   7^  feet  and  at  the 
base  of  the  anchors,  is  a  grillage  about  2i 
feet  square,  pieces  of  iron   that  extend  out 
at  right  angles  which  are  about  2^  feet  square 
at  the  base.     .     .     .     The  towers  were  com- 
posed  of    four    posts,   which   were    in    form 
angular,    which    posts   are   anchored    in    the 
ground   and    which   extended   to   the   top   of 
the  steel  work.    These  four  posts  are  braced 
together    with    steel    strips    or    bars.      Tlie 
base  of  each  tower  covers  a  space  of  15  feet 
square.     The  tops  of  the  towers  are  strung 
to  what  are  called  ground  wires  or  cables, 
each  three-eighths  of  an  inch  in  diameter  and 
made  of  high-grade  galvanized  steel,  and  each 
of  which  is  so  strong  that  it  would  lift  about 
20  bales  of  cotton  without  breaking.     These 
steel  cables  are  placed  on  the  towers  3  feet 
above  the  first  cross-arm,  which  is  the  very 
highest  joint  of  the  towers,  and  they  extend 
from  one  tower  to  another  above  the  copper 
conductor,   thereby  tying  the  whole  row   of 
towers  together.     The  towers  as  constructed 
are  designed  to  stand  a  velocity  of  wind  -of 
70  miles  an  hour,  and  the  breaking  of  three 
conductors   in    addition   thereto.     Each   con- 
ductor will  support  a  weight  of  6,000  pounds 
without  breaking.  The  maximum  weight  under 
any  condition  that  will  be  placed  on  each  con- 
ductor  will   be   3,000   pounds,    so   they   will 
stand  twice  as  much  as  will  be  [61]   placed 
on  them;  that,  for  a  wind  70  miles  an  hour 
to  affect   these   towers,   three   of   the   cables 
would  also  have  to  be  broken.    A  wind  blow- 
ing 70  miles  would,  no  doubt,  not  blow  over 
these  towers  unless  three  of  the  cables  were 
broken.     Wind  at  70  miles  an  hour  is  about 
20  miles  higher  than  any  wind  that  has  been 
recorded  in  the  last  six  years,  either  at  the 
weather  station  at  Montgomery  or  Birming- 
ham.   A  person  could  go  to  a  distance  of  3^ 
feet  of  these  cables  when  they  are  charged 
with  electricity  without  danger;  so,  the  low- 
est being  25  feet  above  the  ground,  it  would 
be  more  than  20  feet  beyond  the  danger  line 
of  person  or  animal.     If  one  of  the  cables 
should   break  and    fall    to   the   ground,   the 
electrical   current  will   immediately  be   shut 
off  at  the  station  by  what  is  called  circuit 
breakers,  which   is  automatically  done,   and 
which    occurs    immediately    upon    the    cable 
touching  the   ground.     If    the   broken   cable 
should  touch  another  wire,  the  current  would 
instantly  be  shut  off;  that,  is  automatically. 
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.  .  .  The  steel  ground  wires  placed  on  top 
of  the  towers  act  as  a  shield  to  the  copper 
conductors,  so  tliat  lightning  will  strike  the 
ground  wires  and  be  immediately  conducted 
into  the  ground  through  the  steel  towers. 
There  is  no  increased  danger  from  being  near 
the  tower  lines  during  a  thunderstorm.  The 
tower  lines  and  electrical  currents  on  the 
cable  have  no  detrimental  effect  on  crops  or 
trees  or  anything  growing  on  the  land  over 
which  the  cables  stand — do  not  injure  them 
in  any  way." 

The  above  quotations  mark  a  part  of  a 
witness'  testimony,  and  from  his  testimony 
and  the  photographs  accompanying  the  tran- 
script we  gather  that,  so  far  as  the  strip  of 
land  is  concerned,  where  it  runs  through 
woodlands,  the  trees  have  been  cleared  from 
it,  and  that  steel  towers  with  cables  upon 
them  have  been  erected  along  the  middle  of 
the  condemned  strip;  the  distance  [62]  be- 
tween the  towers  being  750  feet.  Photographs 
accompanying  the  transcript  indicate  that, 
where  such  towers  are  placed  in  cultivated 
fields,  no  great  impediment  is  thereby  created, 
even  at  the  points  where  the  towers  are 
anchored  to  the  ground,  to  the  cultivation  of 
the  right  of  way,  and  that  no  impediment 
wliatever  is  created  by  the  towers  to  the 
cultivation  of  the  right  of  way  at  points 
between  the  anchoring  points  of  the  towers. 
There  resides,  however,  in  appellant,  at  all 
times,  whenever  its  reasonable  necessities  may 
require  it  to  do  so,  the  right  to  go  up  or  do^vn 
the  right  of  way  for  the  purpose  of  repairing 
any  breakage  in  its  right  of  way,  or  for  other 
reasonable  purposes,  and,  of  course,  if  its 
business  should  require  it,  appellant  may,  in 
tlve  future,  place  other  towers  upon  the  right 
of  way. 

In  its  practical  use  of  this  land  for  the 
purposes  for  which  it  has  been  condemned, 
appellant  has  up  to  the  present  time  made 
no  changes  upon  the  surface  of  the  earth, 
except  to  cut  the  trees  from  the  surface  of 
the  right  of  way  and  to  place  some  towers 
750  feet  apart  and  some  telephone  posts  upon 
it.  The  towers  are  attached  to  steel  anchors, 
which  have  been  sunk  or  driven  6  or  7  feet 
into  the  earth,  and  this  appears  to  be  all 
that  has  been  done  to  the  land  up  to  the 
present  time.  In  the  future  some  other  tow- 
ers may  be  placed  on  the  right  of  way,  but  the 
uses  to  which  the  right  of  way  may  be  put 
are  not,  however,  exclusive  in  appellant.  Ap- 
pellee may  use  the  right  of  way  for  any 
purpose  which  does  not  conflict  with  the  para- 
mount rights  of  appellant.  For  instance,  sub.- 
jeet  to  the  above  rights  of  appellant,  appellee 
lias  the  right  to  cultivate  the  land,  to  go 
across  it,  and  generally,  aa  already  said,  to 
use  it  in  any  way  which  does  not  affect  the 
paramount  rights  of  appellaat.  Appellant 
has  no  right — and  [63]  there  is,  in  the  nature 


of  things,  no  reason  for  it — ^to  fence  either 
side  of  the  right  of  way. 

(1)  1.  There  is  evidence  tending  to  show 
that  the  lands  indicated  in  the  strip  are 
in  the  mineral  district.  The  condemnation 
proceedings  do  not  touch  the  appellanfis  own- 
ership of  the  minerals  on  the  strip,  if  there 
are  minerals  there,  nor  do  they  preclude  the 
appellee  from  taking  the  minerals  therefrom, 
provided  this  is  done  in  such  a  way  as  not 
to  obstruct  the  use  by  appellant  of  so  much 
of  the  surface  as  it  may  now  need  or  may 
need  in  the  future  for  the  proper  maintenance 
of  its  appliances  for  conducting  electricity. 
When  a  railroad  company  condemns  a  right 
of  way,  it  has  the  exclusive  right  to  the  use 
of  the  entire  surface  of  the  right  of  way,  so 
long  as  the  right  of  way  remains  in  use  for 
railroad  piu*poses.  The  railroad  company 
may  place  as  many  tracks  on  its  right  of  way 
as  it  sees  proper,  may  fence  it^  and  in  fact 
possesses  the  right  to  the  exclusive  use  of 
the  surface.  Ilie  ultimate  fee  which  resides 
in  the  owner  of  the  land  after  such  a  con- 
demnation is  therefore  of  but  little  practical 
value.  When,  therefore,  such  a  condemnation 
is  had,  the  damages  of  the  owner  of  the  land, 
in  so  far  as  the  right  of  way  is  concerned, 
are  the  actual  value  of  the  land,  no  more 
and  no  less.  His  entire  damages  in  such  a 
case  are  the  actual  value  of  the  land  actuallv 

m 

condemned  and  the  damages,  if  any,  which 
have  resulted  to  his  other  lands,  out  of  which 
the  right  of  way  is  carved,  by  reason  of 
the  existence  of  the  right  of  way  through  his 
land.  The  damages  resulting  to  the  owner 
of  the  lands  not  condemned — the  lands  out 
of  which  the  right  of  way  is  carved — are  the 
difference  in  its  actual  fair  value  before  and 
after  the  condemnation.  In  estimating  the 
amount  of  such  resultant  danuiges,  the  jury 
should  consider  only  sudi  injuries  as  will 
naturally  result  from  [64]  the  appropriation 
of  the  right  of  way  for  the  permanent  u^es 
for  which  it  ^'as  condemned,  and  "onlv  such 
injuries  as  are  ascertainable  at  the  time  of 
the  construction  of  the  improvement  should 
be  considered." — Young  v.  Harrison,  17  Ga. 
30;  Chicago,  etc.  Coal  R.  Co.  v.  Hunter,  128 
Ind.  213,  27  X.  E.  477;  15  Cyc.  715,  siibd.  B, 
and  authorities  collated  in  notes  74  and  75. 
The  resultant  damages  must  be  the  direct  and 
certain — not  remote  and  speculative — dam- 
ages which  will  accrue  to  the  remaining  lands 
by  reason  of  the  presence  of  the  right  of 
way  through  such  lands,  and  the  uses  to 
which  such  right  of  way  is  to  be  put. 

2.  In  this  case,  then,  in  so  far  as  the  100- 
foot  strip  is  concerned,  the  appellee  is  en- 
titled to  recover  of  the  appellant  the  value 
of  the  easement  which  has  been  sequestered 
to  the  use  of  the  appellant.  The  right  of 
way,  it  appears,  takes  up  about  14  acres  of 
the  appellee's  land.     The  question  then  is: 
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What  was  the  fair,  actual  talue  of  that  14 
acres  before  its  sequestration  for  appellant's 
uses,  and  how  much  is  its  fair  actual  value 
to  appellee,  for  the  purposes  to  which  ap- 
pellee may  lawfully  put  it,  since  its  appropri- 
ation to  the  uses  of  appellant?  The  difference 
between  the  two  values  w^ill  fix  the  amount 
which  should  be  awarded  appellee  on  account 
of  the  land  condemned  for  such  right  of 
way.  The  difference  between  the  actual  fair 
value  of  the  land  actually  condemned  and  its 
fair  actual  value  for  the  uses  to  which  ap- 
pellee may  lawfully  put  it  since  the  con- 
demnation is  the  true  amount  of  the  loss 
which  has  been  occasioned  appellee  by  reason 
of  this  condemnation  proceeding  in  so  far  as 
the  right  of  way,  considered  alone,  is  con- 
cerned.— ^Mobile,  etc.  R.  Co.  v.  Postal  Tel. 
Cable  Co.  120  Ala.  21,  24  So.  408;  Alabama, 
etc.  R.  Co.  V.  Burkett,  42  Ala.  83;  Adum  v. 
Rutledge,  etc.  R.  Co.  04  Ala.  488,  10  So.  222. 

[65]  ''The  exercise  of  the  power  being  neces- 
sary for  the  public  good,  and  all  property, 
being  held,  subject  to  its  exercise  when  and 
as  the  public  good  requires  it,  it  would  be 
unjust  to  the  public  that  it  should  be  re- 
quired to  pay  the  owner  more  than  a  fair 
indemnity  for  the  loss  he  sustains  by  the 
appropriation  of  his  property  for  the  general 
good."  Lewis  on  Eminent  Domain  (2d  ed.) 
vol.  2,  p.  ^97,  §  462. 

(2,  3)  In  so  far  as  the  lands  of  appellee 
which  are  not  condemned  are  concerned,  the 
only  question  is:  How  much  have  those  lands 
been  depreciated — if  any — by  the  location  of 
the  right  of  way  of  appellant  over  said  lands, 
considered  in  connection  with  the  uses  to 
which  appellant  has  put  and  will  in  the 
future  put  the  right  of  way  as  above  indi- 
cated? Is  the  tract  of  appellee,  with  the 
right  of  way  running  through  it  and  subject 
to  the  above-named  uses  of  appellant,  of  any 
less  actual  value  for  the  uses  to  which  said 
lands  are  adapted — viz.,  for  quarrying  lime, 
making  bricks,  farming,  and  probably  for 
pasturage — than  it  was  before  appellant  be- 
gan to  use  the  right  of  way?  Is  the  tract  of 
land — leaving  out  of  consideration  the  value 
of  the  100-foot  strip — of  appellee  of  any  less 
actual  value  since  the  towers  and  telephone 
poles  have  been  placed  upon  the  100- foot  strip, 
with  the  cables  upon  the  towers  and  telephone 
wires  upon  the  poles,  than  it  was  before  the 
towers  and  poles  were  erected  upon  the  strip 
and  the  cables  and  telephone  wires  placed  as 
they  are  now  hung  above  the  earth?  Does 
the  fact  that  appellant,  in  addition  to  the 
maintenance  of  the  towers  and  cables  which 
it  now  has  on  said  land,  may,  if  it  ])P<^oroos 
necessary  erect  other  towers  and  maintain 
other  cables  upon  the  said  14  acres  in  such 
other  ways  as  may  be  necessary  for  furnish- 
ing electric  current  to  the  public,  decrease 
the  actual  value  of  the  remainder  of  the 
Ann.  Cas.  1917C. — 66. 


tract?  If  so,  [66]  then  appellee  is  also  en- 
titled to  recover  of  appellant  the  value  of 
such  actual  depreciation. 

From  the  evidence  in  this  case,  read  in  con- 
nection with  the  photographs  which  have  come 
into  our  hands,  we  gather  that  on  account 
of  the  distance  of  the  towers  as  they  now 
stand  from  each  other,  their  height,  the  ele- 
vation of  the  lowest  points  of  the  cables  from 
the  earth,  the  strength  and  size  of  the  cables, 
the  long  life  of  the  towers  and  cables,  and 
the  fact  that  the  cables  are  so  connected  with 
appliances  that,  if  one  should  break,  such 
cable  will  instantlv  lose  its  electrical  char- 
acter  and  become  harmless,  the  presence  of  the 
towers  now  upon  appellee's  land  places  no 
greater  servitude  upon  the  right  of  way  and 
is  attendant  with  no  greater  injury  to  the 
remainder  of  appellee's  land  than  would  ac- 
company a  similar  right  of  way  sequestered 
for  and  used  by  an  ordinary  telegraph  com- 
pany. The  cables  of  appellant  are,  it  is  true, 
so  heavily  charged  with  electricity  that,  if  a 
human  being  comes  in  contact  with  or  within 
2  or  3  feet  of  them  wliile  they  are  charged 
with  electricity,  death  will  be  the  result 
These  cables  are,  however,  attached  to  steel 
towers,  and  are  25  feet  above  the  ground  at 
their  lowest  points  on  the  right  of  way.  Tliey 
are,  therefore,  too  far  removed  from  the  earth 
to  be  attended  wuth  danger  to  human  beings 
so  long  as  they  use  the  surface  of  the  ground 
in  the  ordinary  and  customary  way,  viz.,  by 
cultivating  it  walking  or  riding  upon  it,  or 
by  hauling  loads  in  wagons  or  other  vehicles 
upon  it.  We  not  only  think  that  the  evidence* 
discloses  the  above  situation,  but  we  think 
that  human  experience  indicates  it.  Elec- 
tricity not  properly  controlled  is  one  of  the 
most  dangerous  agencies  known  to  man ;  prop* 
erly  controlled,  it  is  not  only  of  great  prac- 
tical value,  but  its  use,  under  proper  control, 
is  attendant  with  as  few  dangers  to  life  as 
any  other  agency  [67]  which  human  ingenuity 
has  been  able  to  place  at  our  disposal.  It 
would  seem,  therefore,  that  the  mere  fact 
that  the  appellant  has  strung  across  appel- 
lee's land,  as  above  indicated,  cables  which 
are  heavily  charged  with  electricity  at  the 
lowest  point  of  25  feet  from  the  surface  of 
the  earth,  and  which  cables,  if  breakage  oc> 
curs,  will  automatically  become  instantly  in- 
nocuous, can  have  no  bearing  upon  the  ques- 
tion  as  to  the  loss  which  appellee  has  suffered 
in  the  adjacent  lands  through  which  the  right 
of  way  runs  by  reason  of  the  condemnation 
of  the  strip  of  land.  The  mere  fact  that 
people  have  fears  that  injury  may  possibly 
occur  at  some  time  to  some  person  by  reason 
of  the  cables  cannot  be  considered  by  the  tri- 
ers of  the  facts. 

While  public  service  corporations  are  per- 
mitted to  exercise  the  right  of  eminent  do- 
main, and  thus  acquire  against  even  an  un- 
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willing  owner  valuable  rights  in  his  land, 
it  is  the  public  interest,  and  not  the  private 
right  of  the  public  service  corporation  or  its 
stockholders,  which  confers  upon  such  cor- 
poration the  right  of  eminent  domain.  Tlie 
public  is  as  deeply  interested  in  the  prop- 
er supply  of  wholesome  water,  in  the 
proper  conduct  of  electricity  from  the  sources 
of  supply  to  the  points  of  distribution  to 
the  public,  and,  in  short,  in  all  the  modern 
methods  of  meeting  the  demands  of  the  people 
for  transportation,  light,  heat,  communica- 
tion, etc.,  as  it  is  in  the  matter  of  courthouses, 
public  roads,  public  parks,  etc.  While, 
througli  condemnation  proceedings,  rights  are 
sometimes  acquired  which  are  exclusively  pub- 
lic, and  at  other  times  such  rights  are  ac- 
quired by  a  corporation  whose  energies  are 
directed  to  meeting  public  demands,  in  every 
instance  it  is  the  public  right,  and  not  the 
private  interest,  which  gives  rise  to  the  ex- 
traordinary right  of  eminent  domain.  The 
right  of  eminent  domain  resides  exclusively 
in  and  is  a  necessary  [68]  attribute  of  the 
state,  and  the  state,  in  permitting  its  exer- 
cise, either  does  so — as,  for  instance,  in  con- 
demning lands  for  courthouses,  jails,  public 
road*^,  parks,  etc.-— directly  and  exclusively 
for  the  public,  or  indirectly  for  the  public 
by  requiring  property  condemned  to  another's 
use  to  be  actually  used  for  the  public  benefit. 
For  this  reason  the  rule  seems  to  be  well 
.settled  that:  In  all  condemnation  proceed- 
ings, "the  exercise  of  the  power  being  neces- 
sary for  the  public  good,  and  all  property 
being  held  subject  to  its  exercise  when  and 
as  tlie  public  good  requires  it,  it  would  be 
unjust  to  the  public  that  it  should  be  required 
to  pay  to  the  owner  more  than  a  fair  in- 
demnity for  the  loss  he  sustains  by  the  ap- 
propriation of  his  property  for  the  general 
good.  On  the  other  hand,  it  would  be  equal- 
ly unjust  to  the  owner  if  he  should  receive 
less  than  a  fair  indemnity  for  such  loss. 
To  arrive  at  this  fair  indemnity,  the  interests 
of  the  public  and  of  the  owner,  and  all  the 
circumstances  of  the  particularly  appropria- 
tion, should  be  taken  into  consideration." — 
Lewis  on  Eminent  Domain   (2d  ed.)   §  462. 

While,  therefore,  it  is  the  intent  of  the 
law  that  all  the  actual  damages  which  may 
naturally  and  proximately  result  to  the  re- 
mainder of  a  man's  tract  of  land  by  reason 
of  the  condemnation  of  a  right  of  way  for  a 
public  purpose  across  it  shall  be  paid  to  him, 
the  law  will  not  permit  mere  speculative  ele- 
ments of  damages,  based  upon  an  ill-defined 
fear  that  at  some  unknown  and  indefinite 
time  in  the  future  some  misfortime  may  come 
to  some  man  or  beast  by  reason  of  such  im- 
provement, to  enter  into  the  consideration  of 
those  who,  under  the  law,  are  required  to  fix 
the  amount  of  the  damages.  The  rights  of 
the   party    condemning   are    confined   to   the 


lands  taken,  and  for  any  damage  which  in  the 
future  may  be  done  by  the  condemning  party 
to  persons  or  [69]  property  on  adjoining  lands 
— as  by  "blasting,  by  occupation  or  encroach- 
ment, by  depositing  debris  upon  it,  or  by  using 
it  as  a  roadway*' — a  suit  may  be  brought 
and  a  reeoverv  mav  be  had  whenever  the  torti- 
ous  act,  from  which  such  damages  arise,  is 
committed. — Lewis  on  Eminent  Domain  (2d 
ed)   vol  2,  §§  573,  574. 

In  our  cities  and  towns  electric  wires 
charged  with  sufficient  electricity  to  kill  a 
human  being  are  placed  up  and  down  the 
streets  upon  wooden  poles  at  elevations  les.- 
than  20  feet  above  the  earth's  surface,  and 
are  found,  when  properly  kept  and  insulated, 
to  be  sufficiently  guarded  to  meet  without 
appreciable  danger  to  the  public  all  of  the  de- 
mands of  public  travel,  whether  by  pedestrains 
or  by  vehicles,  upon  such  streets.  The  evi- 
dence in  this  case  discloses  that  the  steel 
towers  of  appellant  are  much  more  firmly 
grounded  than  are  the  usual  wooden  poles 
upon  which  are  strung  the  wires  of  the  ordi- 
nary company  which  supplies  electrical  pow- 
er to  the  cities  and  towns  of  the  state.  It 
also  shows  that  appellant's  cables  are  much 
larger  than  the  wires  in  ordinary  use,  and 
that,  in  addition  to  being  more  firmly  at- 
tached to  their  supports  than  the  ordinary 
wires,  thev  are  so  connected  with  the  source 
of  their  electrical  supply  as  that,  if  one 
breaks,  it  at  once  loses  its  electrical  current 
and  becomes  a  dead  wire.  In  other  word8, 
the  evidence  in  this  case  shows,  without  dis- 
pute, that  the  appellant,  in  installing  its 
fixtures  upon  the  100- foot  strip,  has  met  all 
reasonable  and  known  precautions  to  avoid 
injury  to  any  one  who  may  be  at  work,  in 
any  way,  upon  the  earth's  surface  on  tlie 
right  of  way. 

The  trial  court,  therefore,  in  our  opinion, 
committed  reversible  error  in  orally  charging 
the  jury  as  follows:  "If  there  was  a  general 
fear  in  the  community  of  the  operation  of 
that  line,  so  that  it  affected  the  value  of 
the  land,  you  would  consider  that;  but  the 
mere  fact  [70]  that  poasibly  in  the  future 
somebody  might  be  hurt  by  that  line,  it 
might  break  or  any  sort  of  accident  happen, 
or  even  if  it  was  not  properly  constructed,  if 
there  was  a  possibility  of  damaging  some  per- 
son by  the  fault  of  construction  or  by  the 
negligent  operation,  or  anything  of  tnat  sort, 
you  do  not  take  that  into  consideration,  ex- 
cept as  I  have  told  you,  if  it  affects  the  value 
of  the  remaining  portion  of  the  land,  because 
the  law  requires  that  line  to  be  constructed 
in  a  proper  manner  and  in  a  manner  that 
would  be  reasonably  safe  to  all  persons  who 
are  called  or  have  to  be  around,  and  if  it  is 
not  done,  and  injury  or  damages  results  to 
any  person  from  the  negligence  of  the  oper- 
ator,  either   in  the  construction  or  mainte- 
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nance  of  it,  that  is  a  separate  question  which 
would  be  determined  by  another  suit.  In 
other  words,  you  cannot  look  to  any  specula- 
tive damage  in  this  case,  anything  that  might 
possibly,  by  some  mishap  or  otherwise,  arise 
in  the  future;  but  all  damage  to  which  the 
respondent  here  is  entitled  has  already  ac- 
crued to  it  at  the  time  this  land  was  taken 
by  the  petitioner.  Consequently  it  is  not  for 
^ou  to  go  out  into  the  future  and  speculate 
on  what  else  may  accrue  in  the  future.  All 
his  rights  and  damages,  and  damages  to  which 
he  is  entitled,  have  accrued  now.  Of  course, 
as  1  told  you,  if  the  fear  of  the  operation 
of  this  line  is  prevalent  in  the  community, 
and  it  affects  the  value  of  the  remaining  tract 
of  land,  then  it  is  proper  for  you  to  allow 
such  weight  as  you  think  it  is  entitled  to, 
and  to  assess  or  determine  the  amount  of  di- 
minution in  value  of  the  property  on  that 
account." 

It  may  be,  as  the  evidence  tends  to  show, 
that  there  has  never  been  in  the  neighborhood 
of  this  property  a  line  almilar  to  that  of 
appellant,  and  that,  as  the  people  in  that 
neighborhood  know  that  the  cables  are  heav- 
ily charged  with  electricity,  they  are  afraid 
to  go  in  [71]  the  neighborhood  of  it.  Having 
no  actual  knowledge  of  the  practical  opera- 
tion and  effect  of  such  lines,  they  may,  as 
some  of  the  testimony  tends  to  show,  be 
afraid  of  the  property  on  which  the  lines  are 
situated.  A  large  per  centage  of  the  agencies 
which  now  conserve  human  effort  are,  when 
negligently  controlled,  dangerous  to  human 
life,  and  many  things  now  daily  used  upon  our 
streets  and  upon  our  public  highways  were, 
when  they  were  first  introduced,  objects  of 
terror  to  those  who  knew  nothing  about  them. 
When  the  automobile  was  first  introduced, 
especially  in  our  towns,  villages,  and  country 
neighborhoods,  the  driver  of  the  automobile 
was  regarded  at  least  with  disfavor,  bcKrause 
lie  was  known  to  be  in  possession  of  a  danger- 
ous instrument.  Now,  however,  while  still 
dangerous  when  negligently  driven,  automo- 
biles are  in  common  use  upon  all  of  our  high- 
"ways,  are  regarded  as  one  of  the  usual  vehicles 
in  which  to  travel,  and  their  owners  are 
probably  in  large  measure  responsible  for 
more  and  better  public  roads.  If  it  be  true 
that  some  people  who  have  not  grown  ac- 
customed to  lines  similar  to  that  of  appellant 
are  afraid  of  this  improvement,  and  that 
therefore  they  are  not  now  willing  to  buy 
appellee's  lands,  the  law  can  furnish  to  ap- 
pellee no  remedy  therefor,  and  cannot  regard 
depreciation  created  by  such  a  cause  as  rest- 
ing upon  any  substantial  basis.  The  law  can 
and  will  see  that  appellee  is  justly  compen- 
sated for  the  rights  which  appellant  has  ac- 
«juired  in  the  condemned  strip,  and  if  appellee 
mUows  on  the  next  trial  by  evidence  of  a 
substantial  quality  that  there  has  been  actual 
rMultant    damages    to    the    remaining    land 


by  reason  of  the  appellant's  right  of  way 
through  appellee's  land,  the  law  will  award 
him  compensation  for  the  ref^ultant  loss.  In 
allowing  compensation,  however,  it  cannot 
allow  any  compensation  on  accodnt  of  any 
claimed  depreciation  of  such  remaining  [72] 
land  which  is  due  to  the  mere  fears  of  some 
of  the  people,  which  are  founded  in  reality 
upon  their  lack  of  knowledge  of  the  real  effect 
of  the  line,  and  which  human  experience  shows 
is  not  justified  by  the  facts.  We  have  dis- 
cussed this  subject  at  length,  because  the 
subject  is  now  and  will  continue  to  be  of 
great  importance  to  the  people  of  the  state. 

(3)  4.  It  is,  of  course,  the  rule  that  when, 
in  condemnation  proceedings,  the  owner  of 
the  land  asks  for  a  recovery  for  injuries  re- 
sulting to  his  remaining  land  by  reason  of 
the  public  improvement,  the  jury  shall  offset 
the  value  of  any  benefit  that  may  accrue  to 
the  remaining  land  by  reason  of  the  particu- 
lar public  imprm^ement  against  such  damages 
as  may  be  shown  to  have  resulted  to  the  re- 
maining land  by  reason  of  the  improvement. 
The  rule  upon  this  subject  is  fully  set  out 
in  Eutaw  v.  Botnick,  150  Ala.  429,  43  So.  739, 
in  which  case  the  ^reasons  for  the  rule  are 
shown,  and  which  need  not  be  here  repeated. 

5.  Some  of  the  rulings  of  the  trial  court 
upon  the  evidence  are  assigned  as  error. 
These  questions  relate  to  the  admissibility 
of  certain  opinion  evidence  as  to  the  value  of 
the  remaining  land  before  and  after  the  con- 
demnation of  the  right  of  way.  The  above 
discussion  will  probably  rid  this  case  upon 
the  next  trial  of  some  of  the  issues  which  were 
presented  upon  the  last  trial  and  the  rules 
announced  in  Code  1907,  §  3960;  and  the 
cases  of  Alabama  Great  Southern  R.  Co.  v. 
Moody,  92  Ala.  283,  9  So.  238;  Southern  R. 
Co.  v.  Morris,  143  Ala.  631,  42  So.  17 ;  Ward  v. 
Reynolds,  32  Ala.  384 ;  Moss  v.  State,  146  Ala. 
686,  40  So.  341,  and  Long  Distance  Telephone, 
etc.  Co.  v.  Schimdt,  157  Ala.  391,  47  So.  731, 
will  furnish  a  sufficient  guide  to  the  trial  judge 
upon  the  next  trial  on  the  question  as  to  the 
qualifications  which  are  necessary  for  a  wit- 
ness to  be  able  to  give  his  opinion  [73]  as  to 
the  value  of  the  remaining  land  before  and 
after  the  condemnation  of  the  right  of  way. 

Undoubtedly  the  appellee  is  entitled  to  re- 
cover the  value  of  the  easement  in  the  100- 
foot  strip  which  has  been  condemned  across 
its  land.  It  is  also  undoubtedly  entitled  to 
recover  the  value  of  the  actual  depreciation, 
if  any,  which  has  been  caused  to  its  remain- 
ing lands  by  reason  of  tlie  presence  of  tlie 
right  of  way  upon  them;  but  the  mere  fears 
of  the  people  of  this  improvement  can  in  no 
way  be  made  the  basis  upon  which  to  predi- 
cate such  a  depreciation,  or  in  any  way  be 
permitted  to  affect  the  amount  of  the  ap- 
pellee's recovery. 

Reversed  and  remanded. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 
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(January  11,  1915). 

DE  Gbaffenbied,  J. —  (4)  In  the  above  opin- 
ion we  called  attention  to  the  fact  that,  in 
this  state,  it  has,  with  judicial  sanction,  been 
the  custom,  upon  a  condemnation  proceeding 
instituted  by  a  railroad  company,  to  allow 
the  owner  of  the  land  condemned  to  the  use 
of  the  railroad  company  for  the  right  of  way 
to  recover  the  value  of  the  land  condemned 
for  use  as  a  right  of  way.  The  reason  for 
this  judicial  custom  obtaining  here  is  given 
in  the  above  opinion,  and  is  well  stated  in 
Southern  Pac,  R.  Co.  v.  San  Francisco  Sav. 
Union,  146  Cal.  290,  79  Pac.  061,  70  L.R.A. 
221,  106  Am.  St  Rep.  36,  2  Ann.  Cas.  962. 
Upon  considering  this  application  for  rehear- 
ing, our  attention  is  called  to  the  case  of 
Long  Distance  Telephone,  etc.  €k).  v.  Schmidt, 
157  Ala.  391,  47  So.  731.  In  that  case  it 
was  held  that,  where  lands  are  condemned 
for  a  right  of  way,  the  measure  of  damages 
recoverable  by  [74]  the  landowner  for  the 
lands  taken  for  the  right  of  way  is  the  value 
of  the  lands  so  taken  for  the  right  of  way 
when  taken.  While  the  conclusion  of  the 
court  in  said  case  of  Long  Distance  Telephone, 
etc.  Co.  V.  Schmidt,  supra,  may  be  somewhat 
in  conflict  with  the  conclusions  reached  in 
Alabama,  etc.  R.  Co.  v.  Burkett,  42  Ala.  91; 
Odum  V.  Rutledge,  etc.  R.  Co.  94  Ala.  494, 
10  So.  222,  and  Mobile,  etc.  R.  Co.  v.  Postal 
Tel.  Cable  Co.  120  Ala.  21,  24  So.  408,  never- 
theless, to  preserve  the  harmony,  in  so  far 
as  we  can,  of  our  own  decisions  on  the  sub- 
ject  in  hand,  we  have  determined  to  follow 
and  reaflirm  thn  opinion  of  this  court  in  said 
case  of  Long  Distance  Telephone,  etc.  Co.  v. 
Schmidt,  ((upra,  in  so  far  as  the  amount 
which  should  be  awarded  to  appellee  for  the 
lands  which  were  condemned  to  appellant  for 
its  right  of  way  are  concerned. 

As  the  Alabama  Power  Company  acquires, 
by  this  condemnation  proceeding,  no  mineral 
rights  in  the  condemned  strip,  the  jury,  in 
estimating  the  value  of  the  condemned  strip, 
should  allow  the  Keystone  Lime  Company  no 
compensation  for  the  mineral  interests  in 
the  land  so  condemned;  but  as  the  power 
company  has  acquired  the  right  to  use  the 
entire  surface  of  the  land  condemned,  under 
the  authority  of  Long  Distance  Telephone, 
etc.  Co.  V.  Schmidt,  et  al.  supra,  the  jury 
should  allow  the  lime  company  the  value  of 
the  strip  so  condemned,  less  the  value  of  the 
mineral    interest   therein. 

In  the  respect  pointed  out,  and  only  in  that 
respect,  the  above  opinion  is  modified. 

The  application  for  rehearing  is  denied. 

McClellan,  Sayre,  and  Gardner,  JJ.,  concur. 


The  reported  case  concerns  the  question  of 
damages  recoverable  by  the  owner  of  land 
over  which  an  electric  power  company  runs 
highly  charged  cables  attached  to  steel  tow- 
ers. The  court  holds  that  in  considering  the 
depreciation  in  value  of  the  surroimding 
land  no  regard  is  to  be  had  for  any  general 
fear  existing  in  the  community  with  respect 
to  the  operation  of  the  line. 

The  question  of  the  danger  of  Injury  to 
persons  or  live  stock  as  an  element  of  dam- 
age to  land  by  the  construction  of  an  electric 
line  is  discussed  in  the  note  to  Telluride  Pow- 
er Co.  V.  Bruneau,  Ann.  Cas.  1915A  1261. 
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Kentucky  Court  of  Appeals — October  6,  1915. 


lee  Ky.  39;  17 S  S.  W,  1129, 


Appeal  and  £rror  —  Neoeiiity  of  Ob- 
Jeotlon  Below  —  Denial  of  Motion  to 
Dismiss  in  Intermediate  Conrt. 

Under  Civ.  Code  Prac.  §  334,  providing  that 
the  party  objecting  must  except  when  the 
decision  is  made,  where  defendant  in  a  prose- 
cution for  breach  of  the  peace  did  not  except 
at  the  time  to  the  circuit  court's  overruling 
of  his  motion  to  dismiss  and  remand  the  case 
to  the  county  court,  he  cannot  assign  such 
ruling  as  error. 

Estoppel  to  AUege  Error  —  Refusal  of 
Motion  of  Appellant  to  Dismiss  Ap- 
peal. 

Where  defendant,  in  a  prosecution  for 
breach  of  the  peace  before  the  county  court, 
appealed  from  conviction  to  the  circuit  court, 
he  cannot,  on  appeal  from  that  court's  affirm- 
ance, assign  as  error  its  refusal  to  dismiss  the 
appeal  from  the  county  court  and  remand  the 
case  to  it. 

Soope  of  Review  —  Appeal  from  Inter- 
mediate Conrt  —  Errors  in  Trial 
Conrt. 

Where  one  convicted  of  crime  in  the  coun- 
ty court,  upon  appealing  to  the  circuit  court, 
asked  that  the  appeal  be  dismissed  and  the 
case  remanded  to  the  county  court  for  error 
in  the  judge's  having  determined  the  fine, 
and  not  the  jury,  on  appeal  from  the  circuit 
court's  affirmance  of  the  conviction,  its  refusal 
to  dismiss  and  remand  is  not  reviewable, 
since,  under  Cr.  Code  Prac.  §  366,  providing 
that  upon  appeal  to  the  circuit  courts  the 
case  shall  be  tried  anew  as  if  no  judgment 
had  been  rendered,  the  trial  in  the  circuit 
court  was  de  novo,  not  involving  a  review  of 
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the  county  court's  action,  and  the  appeal  from 
the  circuit  court's  judgment  was  concerned 
only  with  its  errors,  not  those  below. 

Arrurt  —  ftnftoiMicy  of  mTarraat  —  Re* 

oitml  of  Faets  of  Oriate. 

Under  Cr.  Code  Prac.  §  27,  providing  that 
a  warrant  of  arrest  shall,  in  general  terms, 
name  and  describe  the  offense  charged  to  have 
been  committed,  and  section  276,  providing 
that  the  only  ground  upon  which  judgment 
shall  be  arrested  is  that  the  facts  stated  in 
the  indictment  do  not  constitute  a  public 
offense  within  the  jurisdiction  of  the  court, 
where,  in  a  prosecution  for  a  breach  of  the 
peace,  the  warrant  read  that  "the  said  D.  did 
.  .  .  unlawfully  commit  a  breach  of  the 
peace,  by  using  obscene,  vulgar,  and  indecent 
language  in  the  presence  of  and  to  an  as- 
sembly of  people,  men,  women,  and  children, 
which  language  was  obscene,  indeceht,  and 
offensive,  and  was  calculated  to  insult  the 
hearers,  and  to  provoke  an  assault,  and  was 
in  every  respect  disorderly,  the  language  used 
and  the  words  uttered  being  unknown  to  the 
court,  against  the  peace  and  dignity  of  the 
commonwealth,"  such  warranty  in  the  absence 
of  demurrer  and  motion  to  make  it  more 
specific,  is  sufficient  upon  motion  in  arrest  of 
judgment,  since  the  offense  charged  in  a  war- 
rant need  not  be  placed  with  the  technical 
strictness  required  in  an  indictment,  while 
objection  raised  to  an  indictment  by  motion 
in  arrest  of  judgment,  instead  of  by  demurrer, 
prevails  only  when  the  indictment  fails  to 
state  a  public  offense  within  the  jurisdiction 
of  the  court. 

Breaok  of  Peace  —  IXTkat  Ooiistitiites 
Vulvar  Lansnage  in  Public  Place. 

Where  a  clergyman  in  a  sermon  used  the 
language:  "Some  men  will  stand  around  the 
depot,  stores,  the  post  office,  and  street  cor- 
ners, and  watch  the  women  pass,  and  size 
them  up,  the  foot,  ankle,  and  form,  and  they 
would  .  .  .  give  five  dollars  for  the  fork,'' 
auch  language  constitutes  a  *'breach  of  the 
peace,"  which  is  a  generic  offense,  including 
all  violations  of  the  public  peace  or  order, 
or  acts  tending  to  the  disturbance  thereof, 
possibly  consisting  of  public  turbulence  or 
indecorum,  in  violation  of  the  common  peace 
and  quiet,  of  an  invasion  of  the  security  and 
protection  which  the  law  affords  every  citi- 
zen, or  acts  which  tend  to  excite  violent  re- 
aentment,  actual  personal  violence  not  being 
an  element  in  the  offense,  but  where  the 
incitement  of  terror  or  fear  of  personal  vio- 
lence is  a  necessary  element,  the  conduct  or 
language  of  the  wrongdoer  must  be  of  a  char- 
acter to  induce  such  condition  in  a  person 
of  ordinary  firmness,  and  for  the  public  utter- 
ance of  such  eiq)ressions  defendant  was  liable 
to  punishment  under  Ky.  St.  §  1268,  providing 
that,  if  any  person  shall  be  guilty  of  a 
breach  of  the  peace,  be  shall  be  fined  or  im- 
prisoned; the  prosecution  not  being  under 
Ky.  St.  §  1267,  denouncing  fine  or  imprison- 
ment against  any  person  who  shall  wilfully 
interrupt  a  congregation  assembled  for  wor- 
ship. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Pulaski  county. 


Criminal  action.  James  L.  Delk  convicted 
of  breach  of  peace  and  appeals.  The  facts 
are  stat^  in  the  opinion.    Afubmied. 

R,  €.  Tartaar  for  appellant. 
James  Oamett  fur  appellee. 

[40]  Miller,  C.  J. — The  appellant,  James 
L.  Delk,  a  minister  of  the  Nazarine  Revival 
Mission,  while  preaching  to  a  large  audience 
at  Science  Hill,  Pulaski  County,  in  Novem- 
ber, 1914,  used  the  following  language: 
^Some  men  will  stand  around  the  depot, 
stores,  the  post  office,  and  street  corners,  and 
watch  the  women  pass,  and  size  them  up ; 
the  foot,  ankle  and  form,  and  they  would 
be  willing  to  give  five  dollars  for  the  fork.^' 

For  using  these  words  appellant  was  con- 
victed and  fined  $67.50  for  having  committed 
a  iHreaeh  of  the  peace,  under  a  warrant  is- 
sued by  the  judge  of  the  Pulaski  County 
Court.  Appellant  appealed  to  the  circuit 
court,  and  upon  a  trial  in  that  forum,  the 
appellant  was  again  found  guilty  and  fined 
$62.50  and  the  costs.    He  apjpeals. 

1.  When  the  case  was  tried  before  the 
county  judgC)  the  jury  merely  found  the  de- 
fendant guilty,  and  the  county  judge  fixed 
the  fine.  When  the  case  came  on  for  trial 
in  the  circuit  court,  appellant  moved  the 
court  to  dismiss  the  appeal  and  remand  the 
warrant  to  the  county  court  for  trial,  upon 
the  ground  that  the  judge  of  the  county 
court  had  erroneously  fixed  the  fine,  which 
could  only  have  been  fixed  by  the  jury.  The 
motion  evidently  was  made  upon  the  theory 
that  the  judgment  entered  by  the  county 
judge  was  void,  because  he,  instead  of  the 
jury,  fixed  the  fine.  The  motion  to  dismiss 
and  remand  was  overruled  by  the  circuit 
court,  but  the  record  fails  to  show  that  an 
exception  was  taken  to  the  ruling.  This, 
[41]  of  itself,  is  a  sufficient  answer  to  ap- 
pellant's intention,  in  this  court,  since  the 
rule  is  well  settled  that  in  order  for  the 
appellant  to  take  advantage  of  a  ruling  of 
the  trial  court  he  should  except  to  tlie  ruling 
when  made.    Civil  Code,  section  334. 

Furthermore,  appellant  took  the  appeal  to 
the  circuit  court,  and  is  now  occupying  the 
anomalous  position  of  asking  that  his  own 
appeal  be  dismissed  and  the  warrant  remand- 
ed to  the  county  court  which  had  found  him 
guilty. 

For  the  purposes  of  thie  appeal,  however, 
we  deem  it  immaterial  whether  the  judg- 
ment rendered  by  the  county  judge  was  valid 
or  erroneous,  since  tJiis  appeal  is  not  from 
the  judgment  of  the  county  court,  but  is 
from  the  judgment  of  the  circuit  court;  and 
if  the  rulings  of  the  circuit  court  were  cor- 
rect, the  appellant  has  no  right  to  complain. 

Under  Section  366  of  the  Criminal  Code, 
the  case  was  tried  in  the  circuit  court  de 
novot  and  any  error  that  might  have  been 
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made  in  the  county  court,  could  not  have 
prejudiced  appellant's  rights  either  in  the 
circuit  court  or  on  the  appeal  to  this  court, 
81  nee  neither  the  circuit  court  nor  this  court 
is  called  upon  to  review  the  action  of  the 
county  court.  The  circuit  court  tried  the 
action  anew,  and  this  court  reviews  the  ac- 
tion of  the  circuit  court. 

It  necessarily  follows,  therefore,  that  there 
is  no  merit  in  appellant's  contention  that  the 
prosecution  should  have  been  dismissed  and 
the  warrant  remanded  to  the  county  court. 

2.  A  reversal  is  asked  because  the  circuit 
court  refused  to  sustain  a  motion  in  arrest 
of  judgment,  made  upon  the  theory  that 
neither  the  warrant  charged,  nor  the  proof 
showed,  a  breach  of  the  peace  upon  the  part 
of  the  appellant. 

Was  the  warrant  sufficient? 

Omitting  the  formal  and  prefatory  portions 
of  the  warrant,  it  reads  as  follows: 

"The  said  Delk  did,  in  Pulaski  County, 
Kentucky,  on  or  about  the  2nd  day  of  No- 
vember, 1014,  unlawfully  commit  a  breach  of 
the  peace  by  using  obscene,  vulgar  and  inde- 
cent language  in  the  presence  of  and  to  an 
assembly  of  people,  men,  women  and  chil- 
dren, which  language  was  obscene,  indecent 
and  offensive,  and  was  calculated  to  insult 
the  hearers  and  to  provoke  an  assault  and 
was  in  [42]  other*  respects  disorderly,  the 
language  used  and  words  uttered  being  un- 
known to  the  court,  against  the  peace  and 
dignity  of  the  Commonwealth  of  Kentucky." 

Section  27  of  the  Criminal  Code  of  Prac- 
tice provides  that  a  warrant  of  arrest  shall, 
in  general  terms,  name  and  describe  the  of- 
fense charged  to  have  been  committed,  state 
the  county  in  which  it  was  committed,  and 
command  the  officer  to  whom  it  is  directed 
to  arrest  the  person  named  therein  as  the 
offender,  and  bring  him  before  some  magis- 
trate of  the  county  in  which  the  offense  was 
committed,  to  be  dealt  with  according  to  law. 

It  further  prescribes  a  form  of  affidavit 
necessary  for  the  warrant,  which  is  drawn 
in  general  terms,  merely  naming  the  offense 
charged. 

It  is  well  settled  in  this  State  that  the 
offense  charged  in  a  warrant  need  not  be 
placed  with  the  same  technical  strictness 
that  is  required  in  an  indictment.  Driscoll 
V.  Com.  93  Ky.  393,  20  S.  W.  431;  Com.  v. 
Leak,  116  Ky.'540,  76  S.  W,  368. 

The  reason  for  this  rule  is  quite  plain, 
since  prosecutions  for  misdemeanors  usually 
begin  before  the  inferior  courts  of  the  State 
and  must  of  necessity  frequently  be  tried  by 
officers  unskilled  in  the  intricacies  of  crimi- 
nal law;  and  warrants  must  be  drawn,  at 
times,  without  the  assistance  of  a  prosecut- 
ing officer. 

Furthermore,  in  misdemeanor  cases,  great- 
er certainty  than  that  provided  by  section  27 


of  the  Code  is  not  necessary  for  the  protec- 
tion of  the  defendant. 

Moreover,  no  demurrer  was  filed  and  no 
motion  was  entered,  to  make  the  warrant 
more  specific. 

Section  276  of  the  Criminal  Code  provides 
as  follows: 

"The  only  ground  upon  which  a  judgment 
shall  be  arrested  is  that  the  facts  stated  in 
the  indictment  do  not  constitute  a  public 
offense  within  the  jurisdiction  of  the  court.** 

Construing  this  section  in  the  recent  case 
of  Greer  v.  Com.  164  Ky.  396,  175  S.  W.  665, 
we  said: 

"Appellant  further  insists  that  the  indict- 
ment was  insufficient.  This  objection  was 
not  raised  by  demurrer,  but  by  a  motion  in 
arrest  of  judgment;  and  such  motion  will 
prevail  only  when  the  indictment  attacked 
fails  to  state  a  public  offense,  within  the 
jurisdiction  of  the  court.  Although  the  al- 
leged offense  may  be  so  defectively  stated  in 
the  indictment  as  to  render  it  bad  on  de- 
murrer, still,  if  conceding  the  facts  stated  in 
the  indictment  to  be  true,  [43]  a  public  of- 
fense has  been  committed  by  the  defendant, 
within  the  jurisdiction  of  the  court,  the  mo- 
tion in  arrest  of  judgment  will  not  avail  to 
reach  the  defect;  it  is  waived  by  failure  to 
demur." 

The  rule  above  stated  was  followe<l  in  the 
still  later  case  of  Duncan  v.  Com.  165  Ky. 
247,  176  S.  W.  984,  and  is  amply  sustained 
by  the  cases  cited  in  that  opinion. 

The  warrant  in  this  case  satisfied  the 
statute. 

3.  The  remaining  question  before  us  is^ 
what  constitutes  a  breach  of  the  peace;  and, 
did  the  use  by  the  plaintiff  of  the  word« 
charged  constitute  a  breach  of  the  peace? 

Appellant  contends  that  this  prosecution 
was  under  secti<m  1267  of  the  Kentuckv  Stat- 
utes,  which  provides  a  fine  and  imprisonment 
against  any  person  who  shall  wilfully  inter- 
rupt or  disturb  a  congregation  assembled  for 
or  engaged  in  worship.  And,  upon  the  trial, 
appellant  introduced  sixteen  witnesses,  wlio 
testified  they  were  present  on  the  occasion  in 
which  the  words  charged  were  used;  that 
thev  heard  the  entire  sermon;  that  no  one 
left  during  the  sermon,  and  at  its  conclusion^ 
many  went  forward  and  professed  salvation. 
On  the  other  hand,  tlie  Commonwealth  intro- 
duced six  witnesses,  who  stated  that  the  lan- 
guage dii«turbed  and  humiliated  them:  dis- 
turbed the  congregation,  and  caused  a  gen- 
eral stir  over  the  congregation,  and  laughter 
among  some  of  the  younger  folks:  and  that 
several  of  the  witnesses  refused  to  further 
attend  the  services. 

The  Commonwealth  insists,  however,  that 
appellant  was  not  prosecuted  under  section 
1267  of  the  Kentucky  Statutes,  supra,  but 
was   prosecuted    for    a    breach    of   the   peace 
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under  the  common  law;  that  section  1267, 
supra,  defines  a  specific  statutory  ofTense. 
while  the  offense  charged  In  the  warrant  is 
a  generic  term,  and  may  consist  of  the  offense 
charged  in  section  1267,  or  of  several  other 
offenses.  In  support  of  this  contention  the 
Commonwealth  relies  upon  King  v.  Com.  32 
Ky.  L.  Rep.  105  S.  W.  419,  where  this  court 
said: 

"A  breach  of  the  peace  may,  therefore,  con- 
sist of  one  act,  or  of  several  acts,  and  the 
fact  that  the  accused  are  charged  with  hav- 
ing violated  several  express  statutes,  for  any 
one  of  which  violations  they  might  have  been 
punished,  affords  them  no  relief  from  prose- 
cution for  a  breach  of  the  peace." 

[44]  It  will  be  observed  that  the  warrant 
does  not  charge  tliat  any  persons  present 
-were  disturbed,  but  that  the  obscene  lan- 
guage used  by  appellant  was  calculated  to 
insult  his  hearers,  and  to  provoke  an  assault. 

Appellant  contends  there  could  have  been 
no  breach  of  the  peace  unless  every  element 
necessary  to  a  conviction  under  section  1267, 
supra,  was  present,  and  that  it  was,  there- 
fore, necessary  for  the  warrant  to  charge, 
and  the  proof  to  show,  that  the  appellant 
wilfully  used  the  words  charged,  with  the 
intention  of  disturbing  the  congregation. 
According  to  appellant's  contention  the  ele- 
ments of  intent  and  force  or  violence  are 
necessary  to  constitute  a  breach  of  the  peace. 

Is  it  necessary  that  violence  should  attend 
the  act,  and  should  it  be  calculated  to  pro- 
voke turbulence  and  open  disorder,  or  was 
appellant's  guilt  established  when  the  Com- 
monwealth proved  the  use  of  the  obscene  lan- 
guage upon  the  part  of  the  appellant? 

A  breach  of  the  peace  is  a  common  law 
offense,  and  its  punishment  is  provided  for 
by  section  1268  of  the  Kentucky  Statutes. 

Bouvier  defines  a  breach  of  the  peace  as 
follows : 

"A  violation  of  public  order;  the  offense  of 
disturbing  the  public  peace;  an  act  of  public 
indecorum  is  also  a  breach  of  the  peace." 

In  Cyc.  Vol.  5,  page  1024,  this  offense  is 
defined,  as  follows: 

"The  term  'breach  of  the  peace'  is  generic 
and  includes  all  violations  of  public  peace  or 
order  or  acts  tending  to  the  disturbance 
thereof.  The  offense  mav  consist  of  acts  of 
public  turbulence  or  indecorum  in  violation 
of  the  common  peace  and  quiet,  of  an  inva- 
sion of  the  security  and  protection  which  the 
law  affords  every  citizen,  or  of  acts  such  as 
tend  to  excite  violent  resentment.  Actual 
personal  violence  is  not  an  element  in  the 
offense,  but  where  the  incitement  of  terror 
or  fear  of  personal  violence  is  a  necessary 
element,  the  conduct  or  language  of  the 
wrong-doer  must  be  of  a  character  to  induce 
such  condition  in  a  person  of  ordinary  firm- 
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This  last  deAnition  was  quoted  with  ap- 
proval by  this  court  in  King  v.  Com.  32  Ky. 
L.  Rep.  80,  305  S.  W.  419.  It  is,  perhaps, 
as  accurate  and  comprehensive  a  definition 
of  this  offense  as  is  to  be  found  in  the  books, 
and  is  sustained  by  authority. 

[45]  See  also  Galvin  v.  State,  6  Cold. 
(Tenn.)  294;  Golson  v.  State,  86  Ala.  601, 
5  So.  799. 

In  Stewart  v.  State,  4  Okla.  Crim.  564, 
109  Pac.  243,  32  L.R.A.(N.S.)  505,  it  is  said: 

"A  breach  of  the  peace  is  a  violation  of 
public  order  or  decorum;  the  offense  of  dis- 
turbing the  public  peace.  By  *peace'  is  meant 
the  tranquility  enjoyed  by  the  citizens  of  the 
community,  where  good  order  reigns  among 
its  members." 

In  Halter  v.  State,  74  Neb.  767,  105  N.  W. 
298,  7  L.R.A.(N.S.)  1079,  121  Am.  St.  Rep. 
754,  the  court  said: 

''An  offense  against  the  public  peace  may 
consist  either  of  an  actual  breach  of  the 
peace,  or  doing  that  which  tends  to  provoke 
or  excite  others  to  do  it.  Within  the  latter 
fall  all  acts  and  attempts  to  produce  dis- 
order by  written  or  oral  communications, 
for  the  purpose  of  generally  weakening  those 
religious  and  moral  restraints,  without  the 
aid  of  which  mere  legislative  provisions 
would  prove  ineffectual." 

And,  in  Halter  v.  State,  supra,  it  was  held 
this  definition  justified  an  act  punishing  the 
desecration  of  the  national  flag  as  a  valid 
exercise  of  the  police  powers  of  the  State. 
See  also  People  v.  Most,  171  N.  Y.  423,  64 
N.  E.  175,  68  L.R.A.  509;  Neola  v.  Reichart, 
131  la.  492,  109  N.  W.  5;  State  v.  Clark,  64 
W.  Va.  626,  63  S.  E.  402. 

The  rule  above  announced  is  approved  by 
Bishop  in  his  New  Criminal  Law,  Vol.  1» 
Section  539,  as  follows: 

'\To  lav  the  foundation  for  a  criminal 
prosecution  the  peace  need  not  be  actually 
broken.  The  community  is  disquieted  by  any 
act  tending  to  the  breach,  of  such  sort  and 
proximity  as  to  create  disturbing  apprelien- 
sions  in  the  minds  of  the  lookers-on.  There- 
on the  law  interferes  and  pronounces  what 
is  done  indictable." 

Under  this  rule.  Bishop  cites  as  instances 
of  breaches  of  the  peace,  the  sending  of  a 
challenge,  verbal  or  written,  to  fight  a  duel, 
although  no  duel  is  fought;  the  publishing 
of  a  libel,  or  even  in  some  extreme  circum- 
stances, the  uttering  of  slanderous  words; 
eavesdropping,  consisting  of  one's  hanging 
about  the  dwelling  house  of  another,  hearing 
tattle,  and  repeating  it  to  the  disturbance 
of  the  neighborhood;  a  common  scold  because 
of  the  tendency  of  the  continual  scolding  to 
public  disquiet. 

The  definition  of  what  constitutes  a  breach 
of  the  peace  is  stated  as  follows  in  8  R.  C.  L. 
section  305: 
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[46]  "In  general  terms  a  breach  of  the 
peace  is  a  violation  of  public  order,  a  dis- 
turbance of  the  public  tranquility,  by  any 
act  or  conduct  inciting  to  violence  or  tending 
to  provoke  or  excite  others  to  break  the 
peace.  By  'peace,*  as  used  in  the  law  in  this 
connection,  is  meant  the  tranquility  enjoyed 
by  citizens  of  a  municipality  Or  community 
where  good  order  reigns  among  its  members, 
which  is  the  natural  right  of  all  persons  in 
political  society.  It  is,  so  to  speak,  that 
invisible  sense  of  security  which  every  man 
feels  so  necessary  to  his  comfort,  and  for 
which  all  governments  are  instituted.  It  is 
not  necessary  that  the  peace  be  actually 
broken  to  lay  the  foundation  for  a  prosecu- 
tion for  this  offense.  If  what  is  done  is 
unjustifiable  and  unlawful,  tending  with  suf- 
ficient directness  to  break  the  peace,  no  more 
is  required.  Nor  is  actual  personal  violence 
an  essential  element  in  the  offense.  If  it 
were,  communities  might  be  kept  in  a  con- 
stant state  of  turmoil,  fear  and  anticipated 
danger  from  the  wicked  language  and  eon- 
duct  of  a  guilty  party,  not  only  destructive 
of  the  peace  of  the  citizens  but  of  public 
morals  without  the  commission  of  the  offense. 
The  good  sense  and  morality  of  the  law  for- 
bid such  a  construction." 

See  note  in  13  L.R.A.  163. 

In  Davis  v.  Burgess,  54  Mich.  514,  20  N. 
W.  540,  52  Am.  Rep.  828,  the  court  said: 

"Now,  what  is  understood  by  *a  breach  of 
the  peace?'  By  'peace.'  as  used  in  the  law 
in  this  connection,  is  meant  the  tranquility 
eajoyed  by  the  citizens  of  a  municipality  ot 
community  where  good  order  reigns  among 
its  members.  It  is  the  natural  right  of  all 
persons  in  political  society,  and  any  inten- 
tional violation  of  that  right  is  'a  breach  of 
the  peace.'  It  is  the  offense  of  disturbing 
the  public  peace,  or  a  violation  of  public 
order  or  public  decorum.  Actual  personal 
violence  is  not  an  essential  element  in  the 
offense.  If  it  were,  communities  might  be 
kept  in  a  constant  state  of  turmoil,  fear  and 
anticipated  danger  from  the  wicked  language 
and  conduct  of  a  guilty  party,  not  only  de- 
structive of  the  peace  of  the  citizens  but  of 
public  morals,  without  the  commission  of  the 
offense." 

In  Roberson's  Criminal  Law,  Volume  2, 
section  581,  it  is  said: 

"A  breach  of  the  peace  is  a  word  of  very 
«xtensive  meaning.  It  is  any  intentional  vio- 
lation of  the  tranquility  [47]  and  repose 
enjoyed  by  the  citizens  of  a  community 
where  good  order  reigns  among  its  members. 
Actual  personal  violence  is  not  an  essential 
element  in  the  offense." 

The  reason  whereon  most  of  the  cases  are 
«aid  to  rest,  is  a  tendency  to  a  breach  of 
the  peace;  or,  as  otherwise  expressed,  the 
liability  to  stir  up  resentment  and  quarrels. 
The   criminal   law   is  as  well  preventive  as 


vindictive;  and  a  threatened  danger  demands 
correction  the  same  as  an  actual  one.  More- 
over, the  community  is  disturbed  when  it  is 
alarmed. 

Referring  to  the  definition  above  approved 
in  King  v.  Commonwealth,  it  will  be  observed 
that  the  term  "breach  of  the  peace"  is  quite 
broad,  and  includes  not  only  all  violations 
of  the  public  peace  or  order,  but  acts  tending 
to  the  disturbance  thereof,  including  acts  of 
public  turbulence  or  indecorum,  in  violation 
of  the  common  peace  and  quiet. 

Applying  this  definition  to  the  nasty  and 
obscene  words  used  by  appellant,  we  are  of 
opinion  they  come  within  the  definition,  and 
constituted  a  breach  of  the  peace. 

There  was  no  possible  excuse  for  the  use 
of  such  language  in  the  pulpit,  or  elsewhere ; 
and  that  fact  alone  is  sufficient  to  incite  all 
right  thinking  persons  to  indignation,  if  not 
violence.  People  v.  Burman,  154  Mich.  150, 
117  N.  W.  589,  25  L.R.A.  (N.S.)  251;  State 
v.  White,  18  R.  I.  473,  28  Atl.  068. 

The  appellant's  excuse  that  he  was  merely 
rebuking  the  sin  of  impurity;  that  he  did 
not  intend  to  disturb  or  embarrass  any  one, 
but  made  the  statement  as  a  warning  and 
rebuke  to  sin,  is  wholly  without  justification. 

It  does  not  avail  appellant  for  him  to  say 
he  has  a  right  to  propagate  his  religious 
views.  That  right  is  not  denied;  but  one 
will  not  be  permitted  to  commit  a  breach  of 
the  peace,  under  the  guise  of  preaching  th« 
gospel.  If  one  be  licensed  to  use  the  pulpit 
for  such  disgraceful  performances,  as  the  ap- 
pellant admits  he  was  guilty  of  in  this  case, 
then  women  and  children  are  to  be  insulted 
with  impunity  by  the  use  of  the  most  ob- 
scene vulgarity  in  places  where  they  go  to 
worship. 

It  is  well  known  that  an  act  which  if  com- 
mitted at  a  certain  place  or  time  would  not 
amount  to  a  breach  of  the  peace  might  well 
be  considered  as  a  crime  if  committed  at 
another  time  or  place,  and  under  different 
circumstances.  People  v.  Johnson,  86  Midi. 
176,  48  N.  W.  870,  24  Am.  St.  Rep.  116,  IJ 
L.R.A.  163. 

[48]  If  this  be  not  an  act  of  public  inde- 
corum in  violation  of  the  conunon  quiet  and 
consequently  a  breach  of  the  peace  within 
the  moaning  of  the  definitions  above  given, 
it  would  be  difficult  to  imagine  such  a  breacsh, 
short  of  actual  violence.  That  it  tended  to 
provoke  violence  at  the  han4s  of  outraged 
parents  and  right  thinking  men,  there  csuk 
be  little  doubt. 

We  are  clearly  of  opinion  that  the  lan- 
guage used  by  appellant  constituted  a  breach 
of  the  peace. 

In  assessing  against  appellant  the  modest 
fine  of  $62.50,  the  jury  acted  with  modera- 
tion. 

Judgment  affirmed. 
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/,  Jntroductory, 

This  note  discusses  the  question  what  lan- 
guage constitutes  the  offense  of  disorderly 
conduct  or  breach  of  the  peace  either  gen- 
erally or  when  used  in  particular  places  or 
in  the  presence  of  particular  persons.  It  is 
confined  strictly  to  offenses  consisting  wholly 
of  the  use  of  objectionable  language,  exclude 
ing  breach  of  the  peace  by  inarticulate  noises 
or  by  violent  conduct,  the  display  of  weapons, 
or  the  like.  It  is  likewise  confined  to  a  con- 
sideration of  objectionable  language  as  con- 
stituting the  offense  of  disorderly  conduct 
or  breach  of  the  peace,  excluding  the  in- 
fringement of  statutes  directed  against  ob- 
scenity, defamation  and  the  like.  As  to  the 
offenses  of  profanity  and  blasphemy  see  the 
note  to  Morrison  v.  State,  Ann.  Cas.  1914 A 
811. 

While  the  use  of  threatening  language  con- 
stituted a  breach  of  the  peace  at  common 
law,  the  subject  is  now  regulated  by  statutes 
or  ordinances  which  create  an  offense  ordi- 
narily designated  as  disorderly  conduct. 
These  regulations  vary  widely  in  form.  Some 
prohibit  without  definition  the  use  of  lan- 
guage constituting  a  breach  of  the  peace,  and 
such  an  act  is  held  to  be  sufficiently  definite. 
See  Stewart  v.  State,  4  Okla.  Grim.  664,  109 
Pac.  243,  32  L.R.A.(N.S.)  506.  Others  with 
somewhat  more  particularity  prohibit  the 
use  of  language  calculated  to  produce  a 
breach  of  the  peace.  Yet  others  describe  the 
prohibited  language  aa  "profane,"  "abusive," 
"offensive,"  "insulting"  or  the  like.  Some 
acts,  being  designed  to  protect  the  public 
peace,  are  applicable  only  to  language  used 
in  public  places.    Others  look  to  the  protec- 
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tion  of  individuals  in  their  own  habitations 
and  prohibit  the  use  of  objectionable  lan- 
guage in  or  near  dwelling  houses  or  to  the 


disturbance  of  families  or  neighborhoods. 
Yet  others  relate  specifically  to  language 
used  in  the  presence  or  hearing  of  females. 
While  the  subdivisions  of  this  note  are  de- 
signed to  follow  the  several  types  of  legisla- 
tion as  heretofore  stated,  it  must  be  borne  in 
mind  that  while  the  statutes  of  some  juris- 
dictions are  confined  to  a  single  one  of  the 
types  referred  to,  other  statutes  unite  several 
distinct  prohibitions.  Also  in  many  jurisdic- 
tions municipal  ordinances  on  the  subject  co- 
exist with  the  statutory  regulation. 

//.  In  Oeneral. 

The  use  toward  a  person  of  threatening 
language  calculated  to  put  him  in  terror  con- 
stitutes a  breach  of  the  peace.  Ritchey  v. 
Davis,  11  la.  124  (threat  of  great  bodily 
harm);  State  v.  Murphy,  40  I^.  Ann.  856, 
6  So.  107  ( threat  to  burn  barn )  ;  Davis  v. 
Burgess,  54  Mich.  514,  20  N.  W.  640,  62  Am. 
Rep.  828  (threat  of  violence).  In  State  v. 
Murphy,  supra,  it  was  said:  "Any  threat 
therefore  to  commit  arson  is  a  threatened 
disturbance  of  the  public  order  and  well- 
being  of  society.  It  puts  the  party  whose 
house  is  threatened  to  be  burned  in  fear  and 
invokes  him  to  redress  his  wrongs,  excites 
him  to  personal  prowess  to  protect  his  per- 
son, his  family  and  his  property."  In  State 
y-  Benedict,  il  Vt.  236,  34  Am.  Dec.  688, 
the  court  said:  "It  is  not  necessary  to  in- 
quire how  far  threats  were  punishable  at 
common  law,  for  the  offense  is  here  defined 
by  statute.  Any  threats  which  disturb  the 
public  peace  are  made  an  offense.  But  what 
is  the  public  peace? — Almost  every  one  has 
some  more  or  less  certain  notion  of  the  pub- 
lic peace,  and  still  it  may  not  be  very  easy 
to  define  it  in  words,  It  is,  so  to^  speak, 
that  invisible  sense  of  security  which  every 
man  feels  so  necessary  to  his  comfort,  and 
for  which  all  governments  are  instituted.  A 
threat,  in  order  to  violate  this  sense  of  secur- 
ity, must  be  of  some  grievous  bodily  harm,, 
must  be  put  forth  in  a  desperate  and  reck- 
less manner,  accompanied  by  acts  showing  a 
formed  intent  to  execute  them,  must  be  in- 
tended to  put  the  person  threatened  in  fear 
of  bodily  harm,  and  must  produce  that  effect, 
and  must  be  of  a  character  calculated  to  pro- 
duce that  effect  upon  a  person  of  ordinary 
firmness.  Threats  of  this  character  were  no 
doubt  intended  to  be  made  an  offense  and  it 
would  do  manifest  violence  to  the  statute  not 
so  to  decide." 

But  it  seems  that  at  common  law  lan- 
guage which  was  not  threatening  but  merely 
abusive,  vulgar  or  defamatory,  did  not  con- 
stitute a  breach  of  the  peace,  unless  it  was: 
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of  a  nature  designed  to  bring  about  an  alter- 
<'ation.  Ex  p.  Marlborough,  5  Q.  B.  955,  48 
E.  C.  L.  955  (accusation  of  miaeonduct 
against  magistrate)  ;  Reg.  v.  Langle3%  2  Ld. 
Raym.  (Eng. )  1029  ("You  are  a  rogue  and 
a  rascal")  ;  Com.  v.  Edwards,  1  Ashm.  (Pa.) 
46;  State  v.  Taylor,  3  Sneed  (Tenn.)  662. 
In  Ware  v.  Branch  Circuit  Judge,  75  Mich. 
488,  42  N.  W.  997,  it  was  held  that  foul  and 
abusive  language  used  in  a  dwelling  house 
but  not  accompanied  by  any  threat  of  vio- 
lence did  not  constitute  a  breach  of  the  peace, 
the  court  saying:  "The  only  cases  of  breach 
of  the  peace  not  involving  open  disturbance 
in  public  places,  and  to  the  actual  annoyance 
of  the  public  at  large,  or  persons  employed 
and  actually  engaged  in  public  functions,  re- 
quire personal  violence,  either  actually  in- 
flicted or  immediately  threatened.  There  are, 
in  some  of  the  definitions,  references  to  lan- 
guage tending  to  provoke  a  breach  of  the 
peace,  and  relator's  claim  is  based  on  this. 
But  the  authorities  have  very  plainly  held 
that  this  covers  nothing  that  is  not  meant 
and  adapted  to  bring  about  violence  directly. 
It  is  laid  down,  very  positively,  that  insult- 
ing and  abusive  language  does  not  come 
within  the  rule,  but  it  must  be  threats  of 
immediate  violence,  or  challenges  to  fight,  or 
incitements  to  immediate  personal  violence 
or  mischief.  It  has  always  been  recognized 
that,  in  a  certain  sense,  slander  is  actionable 
chiefly  for  the  reason  that  it  has  a  provoking 
tendency;  but  slander,  no  matter  how  of- 
fensive, is  not  indictable,  and  it  is  not  recog- 
nized as  ground  for  requiring  security  to 
keep  the  peace.  No  words  whatever,  from 
their  offensiveness  and  inciting  tendency,  are 
held  to  be  breaches  of  the  peace,  with  or 
without  other  circumstances  not  involving 
personal  violence." 

But  the  use  of  vile  or  abusive  epithets 
toward  another  in  a  public  place  has  such  a 
tendency  to  bring  about  public  disorder  as  to 
constitute  a  breach  of  the  peace.  Topeka  v. 
Heitman,  47  Kan.  739,  28  Pac.  1096;  State 
▼.  Appleton,  70  Kan.  217,  78  Pac.  445;  Davis 
V.  Burgess,  54  Mich.  514,  20  N.  W.  540,  52 
Am.  Rep.  828.  In  Com.  v.  Redshaw,  12  Pa. 
"Co.  Ct.  91,  wherein  it  appeared  that  the  ac- 
cused publicly  called  a  man  a  "scab"  at  a 
time  of  intense  excitement  over  a  labor  strike, 
the  court  said:  "The  evidence  that,  in  the 
immediate  vicinity  of  the  place  in  which  the 
conduct  charged  to  be  disorderly  was  in- 
dulged in  by  defendant,  there  had  for  a  con- 
siderable time  existed  a  very  troubled  state 
■of  affairs;  several  thousands  of  former  em- 
ployees of  the  Carnegie  company  were  idle 
and  their  former  employers  were  endeavoring 
to  operate  the  mills  with  new  men;  there 
liad  been  riot  and  bloodshed,  and  a  very  bitter 
feeling  existed  among  the  old  men  against 
those   who  were  taking  their  places   in   the 


mills.  The  public  authorities  had  been  called 
upon  to  preserve  order,  and  the  troops  of  the 
state  and  the  deputies  of  the  sherifT  in  lar^ 
numbers  had  been  upon  the  groimd.  The  de- 
fendant knew  all  these  facts:  he  was  one  of 
the  residents  of  the  neighborhood.  Wliere 
such  a  state  of  affairs  exists  it  would  not 
be  disorderly  conduct  for  the  men  of  either 
party,  among  their  own  friends  and  in  a 
reasonable  manner,  to  express  their  opinions 
of  the  men  belonging  to  the  opposite  party. 
But  for  a  man  of  one  party  to  intentionally 
apply  an  offensive  epithet  to  a  number  of 
men  of  the  other  party  as  they  were  passinfr 
along  the  public  highway,  must  of  necessity 
tend  to  create  a  tumult  and  provoke  a  con- 
flict. At  such  a  time  a  man  who  acts  in 
such  a  manner  is  guilty  of  a  breach  of  the 
public  peace,  and  cannot  in  any  sense  be 
held  to  be  an  orderly  person.  It  is  probable 
that  the  defendant  would  not  have  taken  the 
chances  of  using  such  language  in  such  a 
place  and  at  such  a  time  if  he  had  not,  as 
he  himself  admits,  been  drinking.  He  must 
have  known  that  a  riot  was  a  probable  con- 
sequence of  his  conduct." 

In  Davis  v.  Burgess,  54  Mich.  514,  20  N. 
W.  540.  52  Am.  Rep.  828,  it  was  said:  "Now, 
what  is  understood  by  'a  breach  of  the  peace  ?' 
By  'peace,'  as  used  in  the  law  in  this  con- 
nection, is  meant  the  tranquility  enjoyed  by 
the  citizens  of  a  municipality  or  community 
where  good  order  reigns  among  its  members. 
It  is  the  natural  right  of  all  persons  in 
political  society,  and  any  intentional  viola- 
tion of  that  right  is  'a  breach  of  the  peace.* 
It  is  the  offense  of  disturbing  the  public 
peace,  or  a  violation  of  public  order  or  public 
decorum.  Actual  personal  violence  is  not  an 
essential  element  in  the  offense.  If  it  were, 
communities  might  be  kept  in  a  constant 
state  of  turmoil,  fear  and  anticipated  danger 
from  the  wicked  language  and  conduct  of  a 
guilty  party,  not  only  destructive  of  the 
peace  of  the  citizens  but  of  public  morals^ 
without  the  commission  of  the  offense.  The 
good  sense  and  morality  of  the  law  forbid 
such  a  construction." 

In  Georgetown  v.  Scurry,  90  S.  C.  349,  73 
S.  E.  353,  it  was  held  that  language  need 
not  be  calculated  to  bring  on  an  actual  fight 
in  order  to  constitute  a  breach  of  the  peace. 

In  State  v.  Brumley,  53  Mo.  App.  126,  it 
was  said:  "The  evidence  at  the  trial  tended 
to  show  the  following  facts:  The  defendant 
and  Celina  Schoner,  who  is  named  in  the  in- 
formation, occupied  adjoining  lots.  There 
was  a  well  on  defendant's  lot,  from  which 
the  Schoner  family  drew  its  supply  of  water. 
The  evidence  was  conflicting  whether  they 
had  any  legal  right  so  to  do.  Mrs.  Schoner 
asserted  the  right,  and  defendant  denied  it. 
At  the  date  of  the  offense  complained  of,  a 
controversv  arose  at  the  well  between  one  of 
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defendant's  children  and  one  of  Mrs.  Scho- 
iier's  children,  whereupon  both  the  defendant 
and  Mrs.  Schoner  repaired  to  the  well,  and 
indulged  in  violent  language  and  demonstra- 
tions towards  each  other  in  presence  of  part 
of  the  family  of  Celina  Schoner.  We  think 
this  evidence  was  sufficient  to  submit  the  case 
to  the  jury  whether  or  not  on  the  date 
charged  the  defendant  did  disturb  the  peace 
of  the  family  of  Celina  Schoner." 

In  the  reported  case  it  is  held  that  inde- 
cent language  used  from  the  pulpit  in  the 
course  of  a  sermon  constitutes  disorderly  con- 
duct. So  in  State  v.  Appling,  2.5  Mo.  315, 
69  Am.  Dec.  469,  it  was  said  that  the  use  of 
indecent  language  in  a  public  place  is  a 
common-law  offense.  In  Neola  v.  Eeichart, 
131  la.  492,  109  N.  W.  5,  it  was  held  that 
the  use  of  blasphemous  language  in  a  public 
place  is  a  breach  of  the  peace.  In  Laur  v. 
State,  94  Ark.  178,  126  8.  W.  840,  it  was 
held  to  be  a  breach  of  the  peace  to  curse  and 
abuse  another  at  his  place  of  business.  In 
State  V.  Sherrard,  117  N.  C.  716,  23  S.  E. 
157,  it  was  held  that  to  call  another  a 
**damned  highway  robber**  in  a  public  place 
Tvas  a  violation  of  a  statute  prohibiting  in 
terms  "disorderly  conduct." 

In  Com.  v.  Foley,  99  Mass.  497,  under  a 
statute  punishing  "common  railers  and  braw- 
lers," the  court  said:  "If  the  defendant,  in 
Ills  own  dwelling  house,  was  in  the  habit  of 
using  loud  and  violent  language,  consisting 
of  opprobrious  epithets  and  exclamations,  in 
such  a  manner  as  to  attract  crowds  of  per- 
sons passing  and  living  in  the  neighborhood, 
on  Sundays  as  well  as  other  days,  and  in 
the  night  as  well  as  in  the  daytime,  he  was 
a  disturber  of  the  public  peace  by  railing 
and  brawling.  And  'occasions  when  he  was 
betrayed  into  violent  expressions  in  the  heat 
of  an  altercation  suddenly  arising  with  per- 
sons with  whom  he  came  in  contact,  and 
these  expressions,  aimed  at  the  party  with 
whom  he  was  in  altercation,*  were  properly 
regarded  as  furnishing  evidence  against  him, 
if  they  were  frequent  and  habitual,  and  the 
language  so  immoderate  and  vituperative, 
and  uttered  so  freely,  publicly  and  continu- 
ously, as  to  disturb  the  peace  of  the  neigh- 
borhood. The  evidence  tended  to  show  that 
he  had  no  control  over  his  temper  or  his 
tongue,  and  thereby  made  himself  a  nuisance. 
The  merits  of  his  quarrels  had  little  to  do 
■with  the  question  before  the  jury,  which 
chiefly  concerned  his  manner  of  conducting 
them." 

In  Carr  v.  Conyers,  84  Ga.  287,  10  S.  E. 
630,  20  Am.  St.  Rep.  357,  interpreting  a 
prohibition  which  included  among  other 
things  "quarreling"  it  was  said:  '  "Did  that 
evidence  establish  the  charge?  It  shows  no 
disorderly  conduct  on  the  part  of  Carr  other- 
wise  than   by   the   use  of   words.     Did   his 


vituperative  and  threatening  words  amount 
to  quarrelling?  They  were  spoken  in  an  or- 
dinary tone.  Jones,  the  person  of  whom  they 
were  spoken  and  to  whom  they  were  ad- 
dressed, made  no  reply.  There  was  no  alter- 
cation, dispute,  brawl  or  angry  contest.  It 
seems  to  us  that  it  takes  two  to  make  a 
quarrel;  that  a  quarrel  cannot  be  ex  parte. 
Certainly  so,  unless  the  speaker  utters  his 
words  in  a  loud  and  angry  tone.  Even  then 
his  conduct  would  be  better  described  as  dis- 
orderly conduct  by  loud  and  angry  speaking, 
than  by  denominating  it  quarrelling.  No 
doubt  Carr  attempted  to  raise  a  quarrel,-  but 
the  attempt  wholly  failed.  He  took  the 
initiative,  but  the  other  party  declined  to 
participate.     So  no  quarrel  ensued." 

Whatever  the  terms  of  the  statute  or  ordi- 
nance, whether  particular  language  falls 
within  it  is  ordinarily  a  question  for  the 
jury.  Carter  v.  State,  107  Ala.  146,  18  So. 
232;  Wiley  v.  State,  10  Ala.  App.  249,  65 
So.  204;  Banks  v.  State,  11  Ala.  App.  176, 
65  So.  667;  Talley  v.  State,  12  Ala.  App. 
314,  68  So.  567;  State  v.  Moser,  33  Ark. 
140;  Pish  v.  State,  124  Ga.  416,  52  S.  E. 
737;  B6ckworth  v.  Phillips,  6  Ga,  App.  859, 
65  S.  E.  1075;  Jackson  v.  State,  14  Ga.  App. 
19,  80  S.  E.  20;  Snodgrass  v.  State,  61  Tex. 
Crim.  654,  136  S.  W.  57;  Keller  v.  State, 
25  Tex.  App.  325,  8  S.  W.  275. 

///.  Specific  Brohihitiona, 

1.  Profane,  ^usive.  Offensive  ob  Vulgae 

Language. 

Statutes  or  ordinances  in  some  jurisdic- 
tions contain  provisions  penalizing  profane,* 
indecent,  abusive  or  offensive  language  either 
generally  or  in  certain  places  or  in  the  pres- 
ence of  certain  classes  of  persons.  Under 
such  an  act,  an  indecent  proposal  to  a  woman 
is  an  offense  though  it  is  couched  in  am- 
biguous language.  Carter  v.  State,  107  Ala. 
146,  18  So.  232;  Turney  v.  State,  168  Ala. 
128,  52  So.  910;  Wiley  v.  State,  10  Ala. 
App.  249,  65  So.  204;  Banks  v.  State,  11 
Ala.  App.  176,  65  So.  667;  Talley  v.  State, 
12  Ala.  App.  314,  68  So.  567.  So  in  each  of 
the  following  cases  the  language  used  was 
held  to  fall  within  the  act:  Henderson  v. 
State,  63  Ala.  193  ("God  damn  you"); 
Benson  v.  State,  68  AU.  513  ("If  you  don't 
give  up  my  pistol  I'll  knock  your  brains  out 
by  God");  Weaver  v.  State,  79  Ala.  279 
"I'll  go  where  I  damn  please,"  said  in 
answer  to  an  order  to  leave  the  premises)  ; 
Nicholson  v.  State,  150  Ala.  80,  43  So.  365 
("If  you  trouble  me  I  will  knock  your  God 
damn  head  off") ;  Jordan  v.  State,  13  Ala. 
App.  186,  68  So.  585  ("I  will  drink  when  I 
damn  please") ;  Foster  v.  State,  99  Ga.  56, 
25    S.    E.    613    ("Arrest    and    be    damn"); 
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People  ▼.  Whitman,  157  N.  Y.  S.  (gross  ac- 
cusation of  unchasity  made  against  woman). 

Language  which  would  be  insulting  if  ad- 
dressed to  a  man  is  equally  so  if  addressed  to 
a  woman.  Benson  v.  State,  68  Ala.  513, 
wherein  the  court  said:  "We  would  be  loth 
to  hold  that  language  which  would  insult  a 
man  would  not  be  insulting  to  a  female,  be- 
cause, by  reason  of  her  sex  and  gentler 
nature,  she  would  not  resent  it  with  blows. 

Such  a  statute  includes  language  used  by  a 
woman  as  well  as  that  used  by  a  man.  Ex  p. 
Daly,  194  Ala,  29,  69  So.  598,  wherein  it  was 
said:  "The  only  question  presented  for  re- 
view here  is  whether  or  not  a  woman  or  a 
girl  may  be  convicted  for  violating  section 
6217  of  the  Criminal  Code,  which,  among 
other  things,  makes  it  a  criminal  offense  for 
'any  person'  to  use  'abusive,'  'insulting,'  or 
'obscene'  language  'in  the  presence  or  hearing 
of  any  girl  or  woman.'  The  trial  court  and 
the  court  of  appeals  answered  this  question 
in  the  affirmative,  and  thus  upheld  as  valid 
a  conviction  of  a  woman  or  girl  for  violation 
of  the  statute  in  the  respect  above  specified. 
W^e  are  of  the  opinion  that  the  trial  court 
and  the  court  of  appeals  ruled  correctly^  We 
can  see  no  reason  why  a  woman  or  girl  can- 
not offend  against  this  statute.  They  are,  of 
course,  included  in  the  term  'any  person.' 
unless  the  context  of  the  statute  sliows  that, 
they  were  not,  or  could  not  be,  included.  We 
find  nothing  in  this  context  to  sa  exclude  a 
'woman'  or  a  'girl'  from  the  phrase  'any 
person'  as  therein  used.  There  are  some> 
offenses,  common  law  and  statutory,  which, 
from  their  nature,  could  not  be  committed  by 
one  of  the  female  sex ;  but  the  offense  in  ques- 
tion 18  not  one  of  those  offenses.  While  as 
to  a  part  of  the  statute  a  female  is  the  only 
person  or  gender  that  could  be  offended 
against,  yet  here  there  is  nothing  which 
prevents  the  female  sex  from  being  both  tho 
offender,   and   the  offended  against." 

Under  a  prohibition  of  'ioud  and  offensive" 
language  the  language  must  be  loud  as  well 
as  offensive,  State  v.  Maggard,  80  Mo.  App. 
286;  and  must  be  offensive  as  well  as  loud, 
Mullen  V.  State,  67  N.  J.  L.  461,  51  Atl.  461, 
wherein  it  waa  said:  "That  Mullen  used 
loud  language  is  proven.  It  was  evidently  an 
excitable  school  meeting  and  there  was  much 
earnest  talk.  Mullen  had  made  motions 
which  had  been  niled  out  of  order.  The  proof 
of  loud  language,  however,  does  not  meet  the 
statute.  The  offense  is  'loud  and  offensive  or 
indecent  language.'  There  was  not  the  least 
testimony  that  what  he  said  was  offensive  or 
indecent.  If  all  who  are  loud  and  persistent 
in  soliciting  support  for  their  candidates  or 
views  at  public  elections  or  school  meetings 
are  to  be  held  disorderly  persons,  it  will  lead 
to  a  new  view  as  to  who  are  disorderly  per- 
sons."    In  People  v.  Whitman,  167  N.  Y.  S. 


1107,  in  defining  "offensive"  language  the  court 
said :  "The  word  'offensive'  has  been  defined  aa 
'serving,  adapted,  or  intended  to  give  offense^ 
displeasing,  annoying.'  Funk  &,  Wagnalls 
New  Standard  Dictionary,  1913.  The  word 
'offense'  is  defined  as:  'lliat  which  injures  or 
wounds  the  feelings  or  causes  displeasure^ 
affront  or  anger.'  Id.  It  cannot  be  ques- 
tioned but  that  the  language  addressed  to  the 
complainant's  wife  by  the  defendant  was  of- 
fensive within  the  meaning  of  the  above 
definitions.  In  a  broad  sense  such  language 
would  constitute  a  gross  violation  of  the 
ordinary  rules  of  propriety,  good  neighbor- 
hood, and  good  manners,  and  if  spoken  loud 
enough  to  be  heard  by  the  public  must  be 
considered  as  an  offense  against  public  order 
and  decency.  The  use  of  such  language  at  a 
time  and  place  when  it  can  be  heard  by  other 
persons  than  the  one  addressed  has  a  ten- 
dency to  be  injurious  to  the  public  by  reason 
of  the  vile  and  obscene  import  of  the  words. 
Certain  it  is  that,  no  matter  how  viewed,  the 
use  of  such  words  must  be  offensive  to  the 
person  attacked."  In  State  v.  Sturges,  48 
Mo.  App.  263,  it  was  said:  "What  will  con- 
stitute 'loud  and  offensive  or  indecent  con- 
versation,'  within  the  meaning  of  the  statute, 
must  depend  largely  upon  the  person  by 
whom  the  language  is  uttered,  the  person  or 
persons  to  whom  it  is  uttered,  and  the 
occasion  on  which  it  is  uttered.  Conver- 
sation might  not  be  regarded  as  loud,  of- 
fensive or  indecent  within  the  meaning  of  the 
statute,  when  uttered  by  a  member  of  a  gang 
of  street  laborers  to  one  of  the  others,  or 
when  uttered  in  a  tavern,  or  in  a  dramshop, 
or  even  in  a  political  meeting;  when  the 
same  conversation  might  well  be  regarded  as 
coming  within  the  prohibition  of  the  statute, 
if  uttered  in  a  church  during  divine  service, 
or  in  a  court  of  justice,  whatever  its  juris- 
diction, pending  the  transaction  of  judicial 
business.  It  is  to  be  recalled  that  the  severe 
part  of  the  offense  proved  was,  that  the 
defendant  uttered  in  loud  words  against  a 
judicial  officer  while  engaged  in  his  official 
duties,  the  accusation  that  he,  the  officer,  had 
set  on  foot  against  the  speaker  certain 
criminal  charges  which  were  then  about  to  be 
tried  before  the  officer — thus  accusing  him 
of  attempting  to  play  in  the  same  caae  the 
role  of  prosecutor  and  judge.  It  is  to  be 
k^pt  in  mind,  moreover,  that  this  accusation 
was  made  in  language  so  loud  that  it  was 
heard  by  several  perliaps  by  all  of  the  by- 
standers, and  that  the  discussion  which  fol- 
lowetl  between  the  utterer  of  it  and  the  prose- 
cuting witness  attracted  persons  into  the 
room  from  the  outside.  WHien,  in  addition  to 
this,  we  consider  the  indecent  expression 
imputed  to  the  defendant  by  one  of  his  own 
witnesses,  as  having  been  uttered  by  him  when 
the  justice  threatened  to  fine  him,  we  shall 
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have  no  difficulty  in  concluding  that  the 
evidence  substantially  tended  to  show  that 
the  defendant  had  been  ^ilty  of  disturbing 
the  peace  of  the  prosecuting  witness  by  con- 
versation at  once  loud,  offensive  and  indecent, 
which,  if  believed  by  the  jury,  made  out  a 
«ase  within  the  statute." 

2.  Language  Calculated,  to  Produce 
Breach  of  Peace. 

Some  statutes  and  ordinances  prohibit  the 
use  of  language  calculated  to  produce  or 
provoke  a  breach  of  the  peace.  In  St.  Louis 
V.  Slupsky,  254  Mo.  309,  162  S.  W.  155,  it 
was  said  generally  as  to  such  a  prohibition: 
"The  ordinance  upon  wliich  this  prosecution 
is  founded  pronounces  its  penalty  against 
any  person  who  'shall  disturb  the  peace  of 
others  by  violent,  tumultuous,  offensive  or 
obstreperous  conduct  or  carriage,  or  loud 
and  unusual  noises,  or  by  unseemly,  profane, 
obscene  or  offensive  language,  calculated  to 
provoke  a  breach  of  the  peace.'  The  court 
instructed  that  if  the  defendant  used  in- 
decent, unseemly,  profane,  obscene  and  of- 
fensive language  in  the  presence  of  the 
Princes,  and  if  their  peace  or  the  peace  of 
either  of  them  was  actually  disturbed  there- 
by, they  should  find  him  guilty;  thus  ignor- 
ing the  requirement  of  the  ordinance  that 
the  language — or  some  of  it,  at  least — must 
have  been  'calculated  to  provoke  a  breach  of 
the  peace,'  and  substituting  the  requirement 
of  its  own  that  the  peace  of  some  one  must 
have  been  actually  disturbed  thereby.  It  is 
difficult  to  catch  tiie  idea  that  lies  hidden 
under  the  use  by  the  municipal  assembly  of 
the  words  quoted.  The  use  of  the  word 
'provoke'  would  seem  to  indicate  that  they 
refer  to  a  physical  encounter,  or  at  least 
retaliation  in  kind,  but  it  is  not  to  be  lightly 
imputed  that  the  use  of  obscene  language  in 
the  presence  of  women  and  children  power- 
less to  resent  such  an  indignity  by  physical 
punishment  would  be  lawful,  while  it  is 
made  unlawful  only  when  directed  against 
fighting  men.  But  'breach  of  the  peace'  is  a 
generic  term,  and  includes  all  violations  of 
public  peace  or  order,  and  acts  tending  to  a 
disturbance  thereof.  [6  Cyc.  1024  and  cases 
cited.]  This  court  has  characterized  in  the 
same  terms  the  calling  of  one  woman  by 
another  'a  drunken  slut,'  and  threatening,  if 
she  did  not  leave,  to  throw  a  bucket  of 
water  on  her.  [State  v.  Lunn,  49  Mo.  90.] 
It  may  consist  of  such  acts  as  tend  to  excite 
violent  resentment.  But  unless  it  tends  to 
excite  immediate  violence,  abusive  and  in- 
sulting language  will  not  constitute  a  breach 
of  the  peace  unless  so  provided  by  statute. 
[5  Cyc.  1025  and  cases  cited.]  This  finds  an 
extreme  illustration  in  State  v.  Schlottman, 
52  Mo.  164,  where  the  language  used  was  said 


to  be  'very  immoral  and  reprehensible.'  This 
omission  has  been  supplied  by  our  leg- 
islature, and  this  instruction  would  have  been 
all  right  had  the  prosecution  been  by  the  state 
under  section  3784,  Revised  Statutes  1899,  as 
amended  by  Laws  1903,  p.  164;  but  the  city 
of  St.  Louis  seems  to  have  been  more  lenient 
with  this  class  of  offenses,  and  hafl  seen  fit,  so 
far  as  they  affect  its  own  peace  as  a  mu- 
nicipality, to  retain  the  common-law  quali- 
fication to  which  we  have  already  adverted. 
It  is  true  that  we  have  no  doubt  the  language 
attributed  to  Mr.  Slupsky  would  have  filled 
all  the  requirements  of  the  ordinance,  but  it 
is  not  within  our  province  to  constitute  our- 
selves a  jury  in  a  case  of  this  character,  and, 
in  the  abs^ice  of  a  plea  to  that  effect,  find 
him  guilty  of  an  offense  other  than  that  upon 
whieh  the  verdict  was  fodnd." 

In  each  of  the  following  cases  the  language 
used  was  held  to  fall  within  the  prohibition: 
State  V.  Moser,  33  Ark.  140  ("Go  to  hell 
God  damn  you"),  and  see  Ratteree  v.  State, 
78  Ga.  335;  Fish  v.  State,  124  Ga.  416,  52 
S.  E.  737  ("You  swore  to  a  lie")  ;  Jackson 
V.  State,  14  Ga.  App.  19,  80  S.  K  20  ("God 
damn  you  why  don't  you  get  out  of  the 
road");  Easter  v.  State,  71  Tex.  Crim.  370, 
160  8.  W.  74  ("Liar")  ;  Johnson  v.  State, 
(Tex.)  66  S.  W.  1087  ("God  damn  liar"),  and 
see  Mercer  v.  State,  52  Tex.  Crim.  321,  100 
S.  W.  365;  Hearn  v.  State,  34  Ark.  550 
('^Any  man  that  made  fun  of  my  dinner  is  a 
damned  son  of  a  bitch  and  his  mother  is  a 
bastard"). 

In  St.  Louis  V.  Slupsky,  254  Mo.  309,  162 
S.  W.  155,  evidence  held  to  be  sufficient  was 
quoted  as  follows :  "Then  he  went  in  and  got 
his  butler  and  brought  him  out  and  told  him 
if  the  chickens  came  in  to  sick  the  dog  on 
them  and  let  him  kill  every  damned  one  of 
them  and  the  son-of-a-bitch  that  would  lay 
a  hand  on  his  dog  he  would  cut  the  bastard's 
heart  out.  Mr.  Benton  came  around  in  the 
in  the  yard  and  he  says  to  Mr.  Benton,  'Did 
you  hear  what  I  say?'  He  said  he  didn't 
know  whether  he  did  or  not.  He-  says,  *If 
the  son-of-a-bit<ih  lays  a  hand  on  my  dog,  I 
will  out  the  bastaird's  heart  out.'  Mr.  Marius 
walked  out  and  he  began  to  shake  his  fist  in 
Mr.  Mariue's  face.  Mr.  Marius  says,  'Don't 
cuss  me,'  and  he  went  on  talking.  Tlien  as 
he  walked  away,  he  says,  'Society  stiff,  rais- 
ing chickens  in  this  neighborhood!'" 

In  State  v.  Shelby,  96  Minn.  65,  103  N.  W. 
725,  it  was  conceded  by  the  accused  that  he 
used  the  following  words:  "You  fool,  what 
are  you  doing  here?  If  you  don't  know  any 
better  than  this,  you  ought  to  be  sent  to  the 
insane  asylum."  The  court  said:  "The 
complaining  witness  was  overseer  of  high- 
wavs  of  the  town  in  which  both  parties  re- 
sided, and  some  misunderstanding  arose 
between  them  respecting  the  manner  of  re* 
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pairing  the  road  in  front  of  defendant's 
property.  As  a  part  of  this  misunderstand- 
ing, defendant  admitted  that  he  used  the 
words  above  mentioned,  denying:  the  oppro- 
brious epithet.  We  are  of  the  opinion  that 
the  language  so  conceded  to  have  been  used 
was  not,  under  the  circumstances  shown  by 
the  evidence,  such  as  to  justify  a  conviction, 
in  the  absence  of  an  evil  intent.  If  the 
language  charged  by  the  complainant,  in- 
cluding the  particularly  offensive  words,  was 
in  fact  used,  it  would  warrant  a  conviction, 
without  reference  to  the  intention  of  defend- 
ant, for  it  was  such  as  might  reasonably  tend 
to  provoke  a  breach  of  the  peace.  The  record 
does  not  disclose  upon  which  language  the 
jury  proceeded,  and,  if  they  acted  on  the 
language  conceded  to  have  been  used,  no  con- 
viction could  be  had,  in  the  absence  of  an 
intent.  The  intent  to  provoke  a  breach  of  the 
peace  was  charged  by  the  complaint,  and  it 
is  clear  that  the  trial  court,  though  no  doubt 
inadvertently,  erred  in  taking  it  from  the 
jury.  The  court  also  erred  in  laying  down  as 
a  test  for  the  guidance  of  the  jury,  in  deter- 
mining whether  the  language  had  a  tendency 
to  cause  a  breach  of  the  peace,  what  the  in- 
dividual members  of  the  jury  would  have 
done,  had  the  language  been  used  toward 
them." 

In  Jacksonville  v.  Headen,  48  111.  App.  60, 
a  conviction  was  set  aside  on  the  following 
facts:  "Defendant  was  a  farmer  who  had 
resided  in  the  county  fifty-four  years,  and, 
notwithstanding  some  habits  which  are  com- 
mon enough,  though  not  to  be  commended, 
was,  on  the  whole,  a  respectable  man  and  a 
good  citizen.  On  tlie  occasion  in  question  he 
had  taken  one  drink  of  whisky  and  two 
glasses  of  beer  within  two  or  three  hours, 
and  was  a  little  loud  in  political  discussion; 
but  according  to  a  great  preponderance  of  the 
evidence  he  was  not  into.xicated,  used  no 
obscene  language,  and  showed  no  disposition 
to  harm  anybody.  We  see  notliing  in  his 
conduct  of  a  criminal  or  quasi  criminal 
character." 

In  Rumsey  v.  Bullard,  5  Ga.  App.  802,  63 
S.  E.  921,  it  was  said:  "All  the  judges  of 
this  court,  being  'to  the  manor  born,'  are  will- 
ing to  take  judicial  cognizance  of  a  fact  which 
as  individuals  they  all  well  know,  that  in 
Georgia  to  call  a  man  a  liar,  even  without 
raising  a  stick,  usually  provokes  a  breach  of 
the  peace,  and  most  generally  brings  on  a 
fight.  There  may  be  exceptions  to  this  rule, 
but  they  are  rare  exotics,  and  find  little 
nourishment  in  our  southern  soil  and  beneath 
our  southern   skies. 

In  State  v.  Warner,  34  Conn.  276,  under  an 
act  penalizing  one  who  sliould  stir  up  con- 
tention and  strife  by  following  or  mocking 
any  person,  a  conviction  was  sustained  on 
proof    that    the    accused    followed    another, 


bleating  like  a  sheep  in  allusion  to  an 
accusation  that  the  person  so  followed  had 
stolen  sheep. 

But  the  use  of  an  obscene  word  without 
anger  and  under  circumstances  not  calcu- 
lated to  offend  the  hearer  is  not  an  offense. 
Daniel  v.  Athens,  110  Ga.  289,  34  S.  £. 
1016. 

IV.  As  A/feoted  hy  Place  Where  Used. 

1.  PuBUC  Place. 

By  some  statutes  objectionable  language  in 
a  public  place  is  penalized.  The  words 
"street  or  other  public  place"  include  a  high- 
way remote  from  any  dwelling.  State  v. 
McConnell,  70  N.  H.  294,  47  Atl.  267,  where- 
in the  court  said:  "Tlie  purpose  of  the 
amended  section  was  to  preserve  the  public 
peace — not  merely  to  insure  the  freedom  of 
labor.  State  v.  Brown,  68  N.  H.  200,  201.  The 
presence  of  others  than  the  offender  and  the 
person  addressed  is  not  necessary  to  com- 
plete the  offense.  Any  noise  or  exclamation 
made  in  the  presence  and  hearing  of  another, 
with  intent  to  deride,  offend,  or  annoy  him, 
or  to  prevent  him  from  pursuing  his  lawful 
business,  is  sufficient.  A  person  is  quite  as 
likely  to  be  prevented  from  pursuing  his  busi- 
ness, or  to  be  provoked  to  the  commission  of 
a  breach  of  the  peace,  when  such  language  is 
addressed  to  him  in  a  conunon  highway  as 
when  it  is  addressed  to  him  in  a  city  street. 
The  wound,  fear,  or  spirit  of  revenge  produc- 
ed by  the  language  does  not  depend  upon  the 
local  it  V  where  it  is  used.  The  circumstance 
of  location — whether  a  street,  highway,  or 
other  public  place — does  not  affect  the  evil 
which  the  statute  was  designed  to  guard 
against." 

In  People  v.  Whitman,  157  N.  Y.  S.  1107, 
it  was  held  that  language  used  in  the  back 
yard  of  a  dwelling  and  audible  on  the 
adjacent  street  was  used  in  a  public  place. 

In  People  v.  St.  Clair,  90  App.  Div.  239, 
86  N.  Y.  S.  77,  reversed  on  other  grounds 
179  N.  Y.  578,  72  N.  E.  1147,  the  statute 
under  consideration  provided  as  follows: 
"Any  person  who  shall,  by  any  offensive  or 
disorderly  act  or  language,  annoy  or  interfere 
with  any  person  or  persons  in  any  place,  or 
with  passengers  of  any  public  stage,  railroad 
car,  ferryboat,  or  other  public  conveyance,  or 
who  shall  disturb  or  offend  the  occupants  of 
such  public  stage,  car,  boat  or  conveyance,  by 
any  disorderly  act,  language  or  display, 
although  such  act,  language  or  display  may 
not  amount  to  an  assault  or  battery,  shall  be 
deemed  guilty  of  a  misdemeanor.*'  Tlie  court 
said:  "The  appellant  contends  in  the  first 
place  that  the  words  'in  any  place'  are  quali- 
fied by  the.  subsequent  provisions  of  the 
statute,  and  that  it  was  only  designed  to  pro- 
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hibit  and  punish  acts  committed  in  public 
stages,  railroad  cars,  ferryboats,  or  other 
public  conveyances,  or  'similar  places.'  We 
are  unable  to  agree  with  this  construction.  Tlie 
words  'in  any  place'  undoubtedly  have  refer- 
ence to  a  public  place;  and  public  stages; 
railroad  cars,  ferryboats,  and  other  convey- 
ances were  doubtless  specified  to  remove  any 
question  as  to  whether  they  were  public 
places,  and  included  in  the  words  Mn  any 
place'  preceding  them  in  the  statute.'' 

In  Peer  v.  Dixon,  82  N.  J.  L.  366,  83  Atl. 
180,  the  court  had  under  consideration  an 
ordinance  providing  that  "any  person  or 
persons  who  shall  in  any  street,  railroad 
depot,  public  place  or  elsewhere,  within  the 
town  of  Boonton,  ...  or  make  use  of 
obscene  language  or  profanity  shall  be  sub- 
ject to  a  fine."  It  was  said:  "It  will  be 
perceived  that  this  complaint  does  not  charge 
that  the  obscene  language  or  profanity  was 
used  in  a  public  place.  It  fails  to  charge 
that  the  language  denounced  by  the  ordinance 
was  used  in  any  of  the  places  specified  by  the 
ordinance.  The  obvious  aim  of  the  ordinance 
is  to  prevent  the  use  of  profane  or  obscene 
language  on  the  public  streets  or  in  the  public 
places  of  the  town.  A  reasonable  interpre- 
tation to  be  given  to  the  word  'elsewhere'  in 
the  ordinance,  under  the  maxim  noscitur  a 
sociis,  would  be  that  it  included  any  other 
public  place  of  like  character  as  those 
specified  in  the  ordinance  and  which  pre- 
ceded  it." 

2.  Private  Dweixino  or  Xeigiiroriiood. 

Some  statutes  specifically  forbid  the  use  of 
objectionable  language  within  or  in  the 
vicinity  of  a  private  dwelling.  The  purpose 
of  such  an  act  is  to  shield  the  family  resi- 
dence or  dwelling  from  abusive,  insulting  or 
vulgar  language  uttered  in  the  presence  of  the 
family  or  any  member  thereof.  Benson  v. 
State,  68  Ala.  513.  Accordingly  language  used 
in  the  public  highway  but  audible  to  persons 
in  a  dwelling  abutting  thereon  is  within  the 
act.  Henderson  v.  State,  63  Ala.  103.  But 
since  the  act  is  designed  to  protect  the  in- 
habitants of  a  dwelling  from  annoyance  the 
use  of  language  of  the  sort  forbidden  by  the 
statute  does  not  necessarily  constitute  an  of- 
fense because  it  is  used  within  the  curtilage 
of  a  dwelling  house.  It  must  be  within  the 
hearing  of  the  occupants.  Mobley  v.  State, 
151  Ala.  123,  44  So.  379. 

A  private  dwelling  does  not  lose  its 
character  as  such  by  the  fact  that  a  number 
of  persons  are  assembled  there  on  invitation. 
Terry  v.  State,  22  Tex.  App.  679.  3  S.  W.  477; 
Austin  V.  State,  57  Tex.  Crim.  623,  124  S.  W. 
636.  In  the  case  first  cited  it  was  said: 
"The  fact  that  the  private  residence  where  the 
disturbance    occurred    was,    at   the    time,    a 


place  where  numerous  persons  had,  upon  in- 
vitation of  the  owner  of  the  house,  assembled 
on  the  occasion  of  a  wedding,  did  not  divest 
the  residence  of  its  private  character,  and 
deprive  it  of  the  protection  afi'orded  by  the 
statute  under  which  this  conviction  was 
obtained." 

In  Grain  v.  State,  53  Tex.  Crim.  617,  111 
S.  W.  150,  an  unfurnished  house  into  which 
the  owner  was  about  to  move  was  held  to  be 
a  private  dwelling. 

Persons  residing  in  houses  abutting  on  a 
street  are  "inhabitants"  of  that  street  within 
a  statute  forbidding  the  use  in  any  street  of 
language  calculated  to  disturb  the  in- 
habitants thereof.  Keller  v.  State,  25  Tex. 
App.  325,  8  S.  W.  275. 

A  statute  forbidding  disturbance  of  the 
peace  and  quiet  "of  the  neighborhood"  of 
any  person  is  designed  to  protect  persons 
from  disturbance  in  their  houses  and  is  not 
violated  by  a  disturbance  of  a  public  meeting. 
Millburn  v.  People,  55  Colo.  454,  135  Pac. 
799.  Compare  under  a  similar  statute  People 
v.  Loverkamp,  165  111.  App.  532,  wherein  it 
waft  said:  "The  evidence  showed  that  George 
and  Lewis  Kruger,  the  parties  named  in  the 
information,  lived  several  miles  from  the 
place  wliere  the  occurrence  complained  of 
took  place.  Defendant  in  error  contended 
that  it  was  sufficient  to  establish  the  charge 
if  the  conduct  of  Lovrrkamp  was  such  as  to 
disturb  the  peace  and  quiet  of  the  two 
Krugers  where  they  were  at  the  time  the 
disturbance  took  place,  while  plaintiff  in 
error  contended,  that  in  order  to  warrant  a 
conviction,  the  conduct  of  loverkamp  must 
have  been  shown  to  have  disturbed  the  peace 
and  quiet  of  the  neighborhood  where  the 
Krugers  resided,  or  if  not,  then  at  any  rate 
the  proof  should  have  shown  that  the  peace 
and  quiet  of  the  neighborhood,  that  is  of  tlie 
people  residing  in  the  neighborhood,  where 
the  trouble  actually  occurred,  was  disturbed. 
The  court  adopted  the  view  of  the  law 
presented  by  defendant  in  error.  The  inter- 
pretation of  the  law  given  by  the  court  below 
was,  we  think,  correct." 

In  State  v.  Hughes,  82  Mo.  86,  it  was  said : 
"The  charge  against  this  defendant  is  for 
disturbing  the  peace  of  a  neighborhood.  It  is 
worthy  of  note  that  this  section  distinguislics 
this  offense  from  that  of  disturbing  the  peace 
of  a  family  or  of  any  person.  The  term 
neighborhood  has  a  well -understood  meaning 
in  common  acceptation.  Webster  defines  it: 
1.  The  quality  or  condition  of  being  a 
neighbor  or  of  dwelling  near.  2.  A  place 
near;  vicinity;  adjoining  district;  a  region, 
the  inhabitants  of  which  may  be  counted  as 
neighbors.  3.  The  inhabitants  who  live  in 
the  vicinity  of  each  other.  The  evidence 
merely  discloses  that  the  place  where  this 
breach   of   the   peace   occurred    was   a   park 
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where  beer  seems  to  have  been  dispensed. 
There  was  an  assemblage  of  people  there. 
Nobody  was  disturbed,  so  far  as  the  evidence 
discloded,  other  than  those  thus  assembled. 
There  is  not  one  word  of  evidence  to  indicate 
that  anybody  in  *the  neighborhood'  was 
disturbed  or  that  they  even  heard  of  the 
affray.  The  case  was  evidently  tried  on  the 
theory  that  it  was  sufficient  to  sustain  the 
charge  to  show  that  the  people  assembled  at 
this  park  were  disturbed.  The  disturbing 
of  such  assembly  of  people,  if  assembled  for 
a  lawful  purpose,  is  an  ofTense  specially  pro- 
vided for  in  the  succeeding  section,  1528,  of 
the  statute,  and  therefor^  it  cannot  be 
punished  under  an  indictment  founded  on  the 
other  section  for  disturbing  a  neighborhood." 
See  also  State  v.  Johnson,  149  Mo.  App.  119, 
130  S.  W.  110. 

3.  Premises   of  Accused. 

The  fact  that  a  person  using  offensive  lan^ 
guage  is  at  the  time^  on  his  own  premises  is 
no  defense  if  it  is  heard  by  persons  in  their 
own  dwelling  or  at  any  other  place  within 
the  terms  of  the  statute.  Mullens  v.  State, 
82  Ala.  42,  2  So.  481,  60  Am.  Rep.  731; 
Thomas  v.  State,  92  Ala.  85,  9  So.  398;  Jor- 
dan V.  State,  13  Ala.  App.  186,  68  So.  585; 
Brady  v.  State,  48  Ga.  311;  Com.  v.  Foley, 
99  Mass.  497 ;  People  v.  Whitman,  158  N.  Y. 
S.  1307;  State  v.  Byrnes,  100  S.  C.  230,  84 
S.  E.  822;  Baumgarner  v.  State,  64  Tex. 
Crim.  165,  142  S.  W.  4.  In  Mullens  v.  State, 
supra,  it  was  said:  'The  proposition  of  the 
charge  is,  that  a  person  may  use  abusive,  in- 
sulting or  obscene  language,  ad  libitum,  in 
the  presence  or  hearing  of  females  occupying 
an  adjacent  house,  provided  he  utters  it  on 
his  own  premises,  and  in  ordinary  conversa- 
tion with  visitors.  The  freedom  of  home 
does  not  extend  to  the  abuse  or  vilification 
of  neighbors  in  their  hearing.  A  person's 
own  inclosure  does  not,  in  such  case,  afford 
immunity  from  guilt  and  punishment."  So 
in  Thomas  v.  State,  92  Ala.  85,  9  So.  398, 
abusive  and  obscene  language  used  by  the 
accused  in  quarreling  with  his  wife  and 
heard  by  the  occupants  of  adjacent  premises 
was  held  to  be  within  the  statute.  In  State 
V.  Byrnes,  100  S.  C.  230,  84  S.  E.  822,  it 
was  said:  ''And  the  case  is  not  altered  that 
the  defendant  uttered  the  profane  and  bois- 
terous language  within  his  own  house.  The 
'castle'  is  given  to  a  man  for  defense,  and  not 
for  offense.  It  would  be  a  hurtful  and  un- 
reasonable doctrine  to  hold  that  a  man  may 
utter  profanity  of  a  loud  and  boisterous  na- 
ture from  his  own  storeroom,  and  yet  not  be 
amenable  to  the  public  therefor.  If  the  ut- 
terer  does  remain  in  the  room  the  utterance 
does  not;  and  it  is  the  offense."  In  St. 
Louis  V.  Slupsky,  254  Mo.   309,  162  6.   W. 


155,  the  court  said:  ''The  right  of  every 
person  to  use  his  own  property,  is  subordi- 
nate to  the  right  of  society  that  he  ahould 
BO  use  it  as  not  to  violate  any  of  those  rules 
of  decency  and  health  upon  which  the  peace 
and  comfort  of  those  in  their  vicinity  largely 
depend.  The  vile,  profane  and  noisy  tirade 
of  Mr.  Slupsky  was  of  this  character  and 
was  as  offensive  discharged  from  one  side  of 
the  wire  fence  as  from  the  other." 

But  it  has  been  held  that  language  other- 
wise within  the  statute  is  not  an  offense  if 
used  by  a  person  on  his  own  premises  and 
directed  to  a  trespasser  thereon.  State  v. 
Brumley,  63  Mo.  App.  126;  State  v.  Webb. 
163  Mo.  App.  275,  146  S.  W.  805.  Compare 
Deaton  v.  State,  53  Tex.  Crim.  393,  110  S. 
W.  69.  In  State  v.  Lunn,  49  Mo.  90,  it  was 
said:  ''As  applied  to  disturbing  the  peace 
of  a  person,  this  is  a  new  statute,  and  ordi- 
narily would  imply  that  the  person  whose 
peace  was  disturbed  was  upon  his  own  prem- 
ises, or  in  some  public  place,  or  where  he 
had  a  right  to  be.  The  life  and  limbs  of  a 
trespasser  or  law  breaker  are  under  the  pro- 
tection of  the  law,  but  this  statute  could 
hardly  be  construed  as  punishing  one  as  a 
disturber  of  his  peace  who  should  use  rather 
strong  language  toward  an  intruder  who  had 
before  threatened  personal  injury,  even 
though,  in  order  to  drive  him  away,  sucli 
violence  was  threatened  as  could  result  in  no 
bodily  harm." 

A  statute  prohibiting  the  use  of  language 
calculated  to  disturb  the  occupants  of  a  house 
does  not  apply  to  a  person  who  is  himself 
an  occupant  of  the  house  wherein  the  lan- 
guage is  used.  Mclver  v.  State,  34  Tex. 
Crim.  214,  29  S.  W.  1083. 

F.  Aa  Affected  by  Presence  of  or  Dia^ 
lurbance  to  PevBona, 

1.  Generally. 

Where  the  statute  or  ordinance  prohibits 
the  disturbance  of  the  peace  of  others  by 
offensive  language  some  one  must  actually 
be  disturbed.  Ellis  v.  Pratt  City,  113  Ala. 
541,  21  So.  206.  But  the  fact  of  disturb- 
ance may  be  inferred  from  the  nature  of  the 
language.  People  v.  Bevins,  74  Misc.  377, 
134  N.  Y.  S.  212,  wherein  it  was  said:  "De- 
fendant's counsel  raises  the  point  that  there 
was  error  in  the  instruction  given  to  the 
jury  that  they  might  find  that  people  were 
annoyed  by  the  language  used  by  the  defend- 
ant. It  is  true,  as  we  have  already  pointed 
out,  that  to  secure  a  Conviction  under  section 
720  of  the  Penal  Law  it  must  be  shown  that 
some  one  was  annoyed.  I  think,  if  it  may 
be  assumed  as  proven  that  the  defendant 
used  half  the  inexpressibly  vile  language  he 
is  credited  with  having  used  on  that  occa- 
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sion,  in  the  presence  and  hearing  of  men, 
'Women,  and  children,  that  the  jury  might 
reasonably  infer  and  decide  that  such  lan- 
guage annoyed  them." 

It  is  immaterial  that  some  persons  within 
li earing  are  not  disturbed.  State  v.  Fogerson, 
29  Mo.  416;  and  it  is  sufficient  if  a  single 
persion  is  disturbed,  Garvin  v.  Waynesboro, 
15  Ga.  App.  633,  84  S.  E.  90;  except  where 
the  statute  or  ordinance  forbids  the  disturb- 
ance of  a  "family"  or  "neighborhood,"  Miles 
V.  U.  S.  7  Indian  Ter.  11,  103  S.  W.  6»8; 
State  V.  Schlottman,  52  Mo.  164.  In  Brooks 
^.  State,  67  Miss.  577,  7  So.  494,  it  was  said: 
•*It  would  require  a  violent  stretch  of  inter- 
pretation to  hold  that  the  legislature  in- 
tended, by  these  two  sections,  to  flood  the 
<'ourts  with  trifling  and  vexatious  prosecu- 
tions for  every  merely  offensive  word  spoken, 
even  privately  to  the  individual  citizen.  The 
offense  charged  in  this  affidavit  was  not  al- 
leged to  have  been  with  a  view  to  disturb 
tile  peace  of  a  family,  nor  any  sing'le  person 
<onstituting  a  family."  In  Bones  v.  State, 
117  Ala.  146,  23  So.  485,  the  term  "family" 
as  used  in  such  a  statute  was  defined,  the 
<"ourt  saying!  "A  family,  ex  vi  termini, 
nniHt  be  more  than  one  person.  Henee  the 
provision  of  the  statute  for  the  protection  of 
any  member  of  the  family.  Without  such 
provision  it  would  be  no  offense  to  use  tlie 
interdicted  language  in  the  presence  of  one 
member  of  the  family.  But  it  by  no  means 
follows  that  to  fill  the  other  provision  of  the 
statute  all  the  members  of  the  occupant's 
family  should  be  present.  There  is  no  room 
for  saying,  we  think,  that  the  occupant,  his 
-M-ife  and  several  children  did  not  consti- 
tute a  family  in  the  sense  of  the  statute 
merely  because  two  of  his  children  were  not 
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pre^tent.  To  so  hold  would  be  technicality  of 
construction  which  the  words  of  the  statute 
do  not  require,  and  wliich  is  essentially  re- 
pugnant to  the  manifest  purposes  of  the 
enactment."  In  Noe  v.  People,  39  111.  96, 
a  single  woman  living  alone  was  held  to 
constitute  a  family.  And  in  State  v.  Slater, 
22  Mo.  464,  it  was  held  that  a  married 
woman  who  has  been  abandoned  by  her  hus- 
band and  who  maintains  a  household  and 
sii])ports  her  children  is  the  head  of  a 
"familv." 

Witliin  a  statute  forbidding  the  use  of 
profane  or  abusive  language  in  the  presence 
of  a  female,  language  used  within  the  hear- 
in  £r  of  a  female  is  used  in  her  presence. 
I^ToVay  v.  State,  100  Ala.  110,  14  So.  862; 
J5iadv  V.  State,  48  Ga.  311.  And  see  infra 
subdivision  VI.  Wilfulness  and  Intent.  So 
language  uttered  on  a  public  highway  near 
•enough  to  a  residence  to  be  heard  by  the 
occupants  and  actually  heard  by  them  is  ut- 
tered in  their  "presence."  Henderson  Y. 
Sttite,  63  Ala.  103. 
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Th«  language  must  be  uttered  in  the  pres;- 
ence  of.  a^  person  within  the  terms  of  the 
statute;  it  is  not  enough  that  it  is  subse- 
quently repeated  to  him.  Ex  p.  Kearney,  55 
Cal.  212.  But  if  uttered  within  the  hearing 
of  a  person  within  the  protection  of  the 
statute  it  is  immaterial  that  it  is  addressed 
to  a  person  not  of  that  class.  Henderson  v. 
€tate,  63  Ala.  193;  Mullens  v.  State,  82  Ala. 
42,  2  So.  481,  60  Am.  Rep.  731;  Thomas  v. 
State,  92  Ala.  85,  9  So.  398;  Laney  v.  State, 
105  Ala.  105,  17  So.  107;  Jordan  v.  State, 
13  Ala.  App.  186,  68  So.  585;  Strickland  v. 
State,  14  Ga.  App.  471,  81  S.  E.  361. 

The  wife  and  mother-in-law  of  the  accused 
are  within  the  protection  of  a  statute  for- 
bidding the  use  of  profane  or  abusive  lan- 
guage in  the  presence  of  a  female.  Jordan 
V.  State,  13  Ala.  App.  186,  68  So.  585. 

2.  Police  Officeb. 

There  is  a  conflict  of  authority  as  to 
whether  it  is  a  breach  of  the  peace  to  use 
offensive  language  when  no  person  is  present 
except  a  police  oflicer.  In  several  cases  it 
has  been  held,  that  the  use  of  objectionable 
language  under  such  circumstances  is  within 
the  statute.  Elmore  v.  State,  15  Ga.  App. 
461,  83  S.  E.  799 ;  Warwick  v.  State,  17  Ind. 
App.  334,  46  N.  E.  650 ;  Davis  v.  Brugess,  54 
Mich.  514.  20  N.  W.  540,  52  Am.  Rep.  828. 
In  the  case  first  cited  It  was  said:  "The  law 
assumes  that  an  officer  intrusted  with  its 
enforcement  will  himself  be  guided  by  its 
mandates  and  controlled  by  its  limitations; 
and  since  he  may  not  legally  assault  one  in 
his  custody  because  of  opprobrious  words  or 
abusive  language,  it  further  assumes  that  he 
will  not  for  such  a  reason  assault  him  ille- 
gally. Nevertheless,  an  officer  is  entitled  to  the 
same  protection  from  opprobrious  words  or 
abusive  language  which  tlie  law  affords  to  the 
private  citizen;  and  in  fact  it  would  appear 
that  an  oflicer  would  be  more  entitled  to  such 
protection,  because  of  the  very  fact  that  he 
is  proliibited  from  protecting  himself  by  force 
against  any  insults  coming  from  one  legally 
in  his  custody.  Then,  too,  an  oflficer  should 
not  be  tempted  to  disobey  the  law,  which 
wisely  prevents  him  from  replying  with  a 
blow  to  the  vilest  of  verbal  affronts,  from  one 
in  his  legal  custody,  by  the  consciousness 
that,  because  of  his  assumption  of  tlie  obli- 
gations and  restraints  of  office,  he  haa  been 
shorn  of  that  protection  which  is  afforded  to 
the  'humblest  private  citizen,  and  that  even 
the  grossest  insults  offered  to  him,  under 
such  conditions,  must  go  unredressed,  unless 
forcibly  resented  at  the  time,  \^^lile  such 
words  or  language  will  not  justify  an  assault 
and  battery  by  him  upon  one  in  his  custody, 
such  words  may  yet  tend  to  cause  him  to 
lorget  the  hampering  restraints  of  office  and 
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produce  a  breach  of  the  peace,  and  where  the 
words  or  language  used  by  a  prisoner  to  an 
officer  having  him  under  arrest  are  of  such 
character  as  would  naturally  tend  to  bring 
about  a  breach  of  the  peace  where  addressed 
to  a  private  citizen  and  not  to  one  restrained 
by  official  obligations,  the  words  are  never- 
theless criminal,  notwithstanding  the  officer 
cannot  lawfullv  resent  them  at  the  time.  We 
do  not  think  it  can  be  logically  maintained 
that  if  opprobrious  words  or  abusive  lan- 
guage which  would,  under  ordinary  circum- 
stances, tend  to  cause  a  breach  of  the  peace 
should  be  addressed  to  one  so  situated  at 
the  time  that  such  words  could  not  for  the 
moment  cause  a  breach  of  the  peace,  their 
criminalitv  would  be  destroved  because  the 
existing  circumstances  put  it  out  of  his 
power  to  immediately  resent  them.  Suppose 
that  one,  at  a  safe  distance  and  out  of  hear- 
ing of  any  other  than  the  per.'^on  to  whom 
he  spoke,  addressed  such  language  to  one 
locked  in  a  prison  cell  or  on  the  opposite 
bank  of  an  impassable  torrent,  and  hence 
without  power  to  respond  immediately  to 
such  verbal  insults  by  physical  retaliation, 
could  it  be  reasonably  contended  that  because 
no  breacli  of  the  peace  could  then  follow,  the 
statute  would  not  be  violated?  To  illustrate 
further:  if  one  privately  addressed  oppro- 
brious words  or  abusive  language  to  a  para- 
lytic, ntterly  unable  to  break  the  peace  by 
any  act  of  physical  violence,  could  it  be  said 
he  would  not  violate  this  statute,  simply 
because  the  physical  incapacity  of  the  man 
he  so  addressed  made  it  impossible  for  his 
words  to  produce  a  breach  of  the  peace  by  the 
offended  person,  and  hence  that  such  words 
or  language  would  not  tend  to  produce  a 
breach  of  the  peace?  If  words  used  would 
naturally  and  ordinarily  tend  to  produce  a 
breach  of  the  peace  when  addressed  to  a 
normal  man,  not  prevented  by  circumstances 
or  physical  limitations  from  properly  resent- 
ing them  by  an  assault  and  battery  on  the 
person  of  the  offender,  surely  words  of  like 
character  when  addressed  to  one  who  is  pre- 
vented by  the  solemn  obligations  of  office 
from  resenting  gross  insults  (and  therefore 
is  legally  as  helpless  as  a  paralytic)  would 
constitute  an  offense  under  the  statute,  where 
no  provocation  for  them  appears.  Again, 
though,  on  account  of  circumstances  or  obli- 
gations imposed  by  office,  one  may  not  be  able 
at  the  time  to  assault  and  beat  another  on 
account  of  such  language,  it  might  still  tend 
to  cau^e  a  breach  of  the  peace  at  some  future 
time,  when  the  person  to  whom  it  was  ad- 
dressed might  l>e  no  longer  hampered  by 
physical  inability,  present  conditions,  or  offi- 
cial position." 

In  other  cases  a  contrary  view  has  been 
taken.  Thus  in  State  v.  Moore.  166  N.  C. 
371,  81  S.  E.  693,  it  was  said:     *'The  defend- 


ant expressed  her  displeasure,  or  futile  in- 
dignation, a  little  too  strongly,  and  should 
not  have  used  so  indecorous  an  expletive  in 
doing  so,  but  it  did  not  reach  beyond  the 
ears  of  the  policeman,  and  hardly  made  a 
ripple  on  the  placid  surface  of  municipal 
peace."  So  in  People  v.  Lukowsky,  94  Misc. 
500,  159  N.  Y.  S.  599,  it  was  said:  "I  da 
not  think  that  auv  remark,  however  insult- 
ing,  addressed,  while  under  lawful  arrest,  to 
the  police  officer  making  the  arrest  (there 
being  no  evidence  that  the  remark  was  made 
in  a  loud  voice  or  public  manner)  can  be 
deemed  disorderly  conduct  tending*  to,  or  in- 
tended to  provoke,  a  breach  of  the  peace. 
The  law  does  not  contemplate  that  the  officer 
would  assault  a  person  in  his  custody  by 
reason  of  a  remark  addressed  to  him,  yet  in 
no  other  way  could  the  remark  tend  to  pro- 
voke a  breach  of  the  peace."  However  in 
People  V.  Bevins,  74  Misc.  377,  134  X.  Y.  S. 
212,  it  was  held  that  where  the  language  was 
used  in  the  presence  of  several  persons  it 
was  immaterial  that  only  a  magistrate  tes- 
tified that  he  was  disturbed  thereb}'. 

In  Missouri  there  have  been  two  conflict- 
ing decisions  by  intermediate  courts.  In 
Salem  v.  Coffey,  113  Mo.  App.  676,  88  S.  W. 
772,  93  S.  W.  281,  the  court  said:  "But  the 
question  presented  is,  was  the  person  whotse 
peace  was  alleged  to  have  been  disturbed  a 
person  within  the  meaning  of  the  ordinance? 
We  think  not.  When  defendant  used  the  lan- 
guage stated,  tlie  complainant,  in  connection 
with  other  peace  officers,  was  endeavoring  to 
disperse  the  disorderly  assembly.  He  was 
acting  within  the  scope  of  his  official  duties 
and  as  such  official  was  not  a  person  within 
the  meaning  of  the  ordinance.  His  person- 
ality was  merged  into  that  of  his  office  of 
marshal.  The  ordinary  person  has  the  righr 
to  invoke  the  law  to  insure  his  peace  again>t 
the  lawless.  But  it  is  the  duty  of  a  villag*' 
marshal  to  deal  with  disturbers  of  the  peace, 
and  he  has  authority  to  arrest  any  one  who 
commits  a  breach  of  the  peace  in  his  pres- 
ence— and  that,  too,  without  a  warrant  from 
a  magistrate.  If  he  permits  a  breach  of  tht> 
peace,  or  suffers  the  peace  of  a  neighborhood 
or  person  to  be  disturbed  in  his  presence 
without  making  every  reasonable  effort  to 
prevent  it,  he  neglects  his  duty.  He  will  not 
be  permitted,  as  in  this  case,  to  shirk  his 
duty  and  invoke  the  protection  of  the  law  on 
the  ground  that  his  own  peace  was  disturbed. 
The  object  of  the  ordinance  was  to  protect 
the  citizen  and  not  the  peace  officer."  But 
in  De  Soto  v.  Hunter,  145  Mo.  App.  430,  12- 
S.  W.  1092,  the  contrary  view  was  taken,  the 
court  saying:  "From  the  arguments  appear 
ing  in  the  briefs  we  gather  that  the  court 
directed  a  verdict  for  the  defendant  on  the 
theory  that  as  all  of  the  witnesses  for  the 
city,  other  than  the  police  officer,  said  their 
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peace  was  not  disturbed  by  the  defendant's 
conduct,  the  city  failed  to  make  out  a  case. 
The  argument  advanced  in  support  of  the 
judgment  is  that  the  police  officer  who  testi- 
fied his  peace  was  disturbed  was  not  within 
the  protection  of  the  ordinance.  To  quote 
from  the  defendant's  brief,  it  is  said  that 
'the  police  officer  was  acting  within  the  scope 
of  his  official  duties,  and  as  such  an  official 
was  not  a  person  within  the  meaning  of  the 
ordinance.  His  personality  was  merged  into 
that  of  his  office  as  marshal.'  Indeed,  the 
(*ase  of  Salem  v.  Coflfey,  113  Mo.  App.  67«'>, 
88  S.  W.  772,  93  S.  \V.  281,  is  cited  in  sup- 
port of  the  doctrine  referred  to.  Tliat  case 
was  decided  by  the  Kansas  City  court  of 
appeals,  Judge  Ellison  dissenting,  a  major- 
ity of  the  court  holding  that  the  peace  of  a 
police  officer  is  not  protected  by  the  state  or 
on  ordinance  as  the  one  now  in  judgment. 
According  to  the  reasoning  of  that  case,  it 
is  no  offense  for  a  citizen  to  call  a  police 

officer  *a  G — d  d d  s — n  of  a  b ,'  and 

otherwise  abuse  and  vilify  him.  We  are  not 
persuaded  thereby,  but,  on  the  contrary,  be- 
lieve that  a  police  officer  is  within  the  pro- 
tection of  the  statute  as  are  other  citizens 
of  the  state  or  city.  We  believe  loud,  of- 
fensive, and  indecent  language  and  epithets 
directed  toward  a  policeman  in  the  presence 
of  others  on  the  public  street  of  a  city  or 
town  sttffioieat  to  iiupire  fear  or  terror  and 
arouse  the  paesions  or  destroy  the  equanimity 
and  repose  of  the  mind  of  the  person  abused 
will  amount  to  a  disturbance  of  the  peace  of 
that  person,  and  evidence  tending  to  prove 
such  facts  is  certainly  sufficient  to  make  a 
prima  facie  case  for  the  jury  touching  that 
question." 

VI.  WiifuMnemfattd  Jnto»t. 

By  some  statutes  the  use  of  objectionable 
language  must  be  "wilful"  to  constitute  a 
breach  of  the  peace.  State  v.  Burns,  3.5  Kan. 
387,  11  Pac.  161;  State  v.  Maggard,  80  Mo. 
App.  286.  And  *'wilful"  in  that  connection 
means  intentional  as  opposed  to  accidental. 
State  V.  Maggard,  supra.  Tlie  Texas  statute 
does  not  make  wilfulness  an  element  of  the 
ofTense.  Watson  v.  State  (Tex.)  50  S.  W. 
340. 

Where  the  statute  prohibits  the  use  of  of- 
fensive language  in  the  presence  of  a  female, 
if  language  of  that  character  is  used  within 
her  hearing  it  is  immaterial  that  it  is  spoken 
to  another  in  an  ordinary  tone  and  is  not 
intended  to  be  heard  by  her.  Thomas  v. 
State,  92  Ala.  85,  9  So.  398;  Jordan  v.  State, 
13  Ala.  App.  186,  68  So.  585.  See  also  Hen- 
derson V.  State,  63  Ala.  193;  Mullens  v. 
State,  82  Ala.  42,  2  So.  481,  60  Am.  Rep. 
731.  It  has  been  held  that  it  is  no  defense 
to  a  prosecution  for  using  objectionable  lan- 


guage in  the  presence  of  a  female  that  the 
accused  did  not  know  that  she  was  within 
hearing.  Laney  v.  State,  105  Ala.  106,  17 
So.  107.  But  in  another  jurisdiction  it  is 
held  that  to  constitute  an  offense  under  such 
a  statute  it  must  appear  that  the  aoeiiKed 
knew  or  should  have  known  that  a  female 
was  present.  Brady  v.  State,  48  Ga.  311 ; 
Parks  v.  State,  110  Ga.  760,  36  S.  E.  73; 
Hardin  v.  State,  114  Ga.  58,  39  S.  E.  879. 
In  Parks  v.  State,  supra,  it  was  said: 
"While  the  evidence  in  this  case  amply  sup- 
ported a  finding  that  the  accused  used  the 
language  charged  in  the  accusation,  it  was 
not  sufficient  to  authorize  a  finding  that  when 
he  used  the  same  he  knew  a  female  was  with- 
in hearing,  or  that  he  used  the  same  under 
such  circumstances  that  he  must  have  known 
this  fact.  It  is  true  the  language  was  used 
on  a  public  road  near  a  dwelling  house,  and 
that  a  female  was  in  the  house  and  heard 
the  language,  but  it  does  not  appear  that  the 
accused  knew  who  constituted  the  members 
of  the  household  of  the  man  who  owned  the 
house.  Taking  the  evidence  as  a  whole,  it 
did  not  warrant  the  conviction  of  the  ac- 
cused of  the  offense  charged  in  the  accusa- 
tion." In  Strickland  v.  State,  14  Ga.  App. 
471,  81  S.  E.  361,  it  was  held  to  be  immate- 
rial that  the  accused  was  unaware  of  the 
presence  of  a  woman  when  she  was  only  a 
few  feet  away  and  in  plain  sight. 

VII.  Provocation. 

In  the  absence  of  some  provision  on  the 
subject  in  the  statute  it  is  ordinarily  no 
defense  to  a  prosecution  for  the  use  of  objec- 
tionable language  that  it  is  used  under  prov- 
ocation. See  Heath  v.  Hagan,  135  la.  496, 
113  X.  W.  342.  Thus  the  fact  that  abusive 
language  is  first  addressed  to  the  accused  is 
immaterial.  Easter  v.  State,  71  Tex.  Crim. 
370,  160  S.  W.  74;  Christmas  v.  State  (Tex.^ 
44  S.  W.  175;  Watkins  v.  State  (Tex.)  44 
S.  W.  507.  In  Christmas  v.  State,  supra,  it 
was  said:  "The  fact  that  Davis  mav  have 
even  cursed  appellant  before  appellant  cursed 
him  would  not  be  a  defense  to  this  action. 
Both  parties  might  be  guilty  of  the  offense 
charged."  In  like  manner  neither  a  trespass 
(Deaton  v.  State,  53  Tex.  Crim.  393,  110  S. 
W.  69)  nor  the  wrongful  seizure  of  personal 
property  justifies  the  use  of  profane  and 
abusive  language  calculated  to  produce  a 
breach  of  the  peace.  Watson  v.  State  (Tex.) 
50  S.  W.  340.  Compare  as  to  language  ad- 
dressed to  trespasser.  State  v.  Brumley,  53 
Mo.  App.  126:  State  v.  Webb,  103  Mo.  App. 
275,  146  S.  W.  805.  But  in  Georgetown  v. 
Scurry,  90  S.  C.  348,  73  S.  E.  353.  the  court 
said:  "There  was  evidence  on  the  part  of 
the  defendant  from  which  the  jury  might 
have   drawn   the   inference  that   the  abusive 
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language  of  the  chief  of  police,  uttered  en- 
tirely outside  the  course  of  his  duty,  pro- 
voked the  defendant  to  use  language  no  more 
disorderly  or  abusive  than  that  used  by  the 
oflicer.  A  police  officer  who  goes  out  of  the 
course  of  his  duty  and  speaks  so  abusively 
of  a  citizen  in  his  presence  as  to  elicit  lan- 
guage in  reply  which  is  no  more  disorderly 
either  in  substance  or  in  manner  than  the 
language  of  the  officer  provoking  it,  is  not 
justified  in  arresting  without  warrant  the 
citizen  for  disorderly  conduct  in  using  the 
abusive  language." 

In  Georgia  the  statute  expressly  provides 
that  the  language  must  be  used  "without  prov- 
ocation." See  Hardin  v.  State,  114  Ga.  58, 
39  S.  E.  879,  wherein  several  provisions  of 
the  statute  were  construed,  the  court  saying: 
**The  Penal  Code,  sec.  396,  declares  that  any 
person  who  shall,  without  provocation,  use 
to  or  of  another,  and  in  his  presence,  oppro- 
brious words  or  abusive  language  tending  to 
cause  a  breach  of  the  peace,  or  who  shall,  in 
like  manner,  use  obscene  and  vulgar  or  pro- 
fane language  in  the  presence  of  a  female, 
etc.,  shall  be  guiltj'  of  a  misdemeanor.  Un- 
der this  law,  in  order  to  sustain  a  convic- 
tion of  the  offense  of  using  opprobrious  words 
to  or  of  another,  it  must  clearly  appear  that 
the  words  were  used  without  provocation, 
and  by  the  use  of  the  words  4n  like  manner' 
the  legislature  clearly  expressed  an  intention 
that  the  same  rule  should  apply  in  cases  of 
using  obscene,  vi'ilgar,  or  profane  language 
in  the  presence  of  a  female.  Applying  to  this 
law  the  well-established  rule  of  strict  con- 
struction for  penal  statutes,  this  court  has 
held  in  the  case  of  Fuller  v.  State,  72  Ga. 
213,  that  'under  an  indictment  for  using 
opprobrious  words,  .  .  .  it  is  incumbent 
on  the  state  to  allege  and  prove  that  such 
words  were  used  without  provocation.  Proof 
of  tlie  use  of  opprobrious  words  alone  is  not 
sufficient,  without  showing  the  circumstances 
or  in  any  way  proving  want  of  provocation.' 
In  the  present  case  no  effort  was  made  by 
the  state  to  show  that  the  profane  language 
used  was  without  provocation,  and  hence  the 
Fuller  case  is  squarely  in  point."  In  Ogle- 
tree  V.  State,  IS  Ga.  App.  41,  88  S.  E.  751, 
it  was  held  that  the  state  must  show  the  ab- 
sence of  provocation.  In  Ray  v.  State,  113 
Ga.  1065,  39  S.  E.  408,  it  was  held  that 
provocation  by  the  person  to  whom  the  lan- 
guage was  addressed  w^as  a  defense  to  a  pros- 
ecution for  using  it  in  the  presence  of  a  third 
person.  While,  as  was  held  in  Dyer  v.  State, 
90  Ga.  20,  25  S.  E.  609,  59  Am.  St.  Rep.  228, 
the  provocation  must  be  reasonably  sufficient, 
its  sufficiency  to  justify  the  language  used 
is  ordinarily  a  question  for  the  jury.  Col- 
lins V.  State,  78  Ga.  87;  Headers  v.  State, 
96  Ga.  299,  22  S.  E.  527;  Williams  v. 
State,  105  Ga.  008,  31  S.  E.  738;   Echols  v. 


State,  110  Ga.  257,  34  S.  E.  289;  Hanson 
V.  State,  114  Ga.  104,  39  S.  E.  942;  Fish  v. 
State,  124  Ga.  416,  52  S.  E.  737;  JTackson 
V.  State,  14  Ga.  App.  19,  80  S.  E.  20;  Sherrer 
V.  State,  17  Ga.  App.  336,  86  S.  E.  735; 
Ogletree  v.  State,  18  Ga.  App.  41,  88  S.  E. 
751.  And  see  Thompson  v.  Shelverton,  131 
Ga.  714,  63  S.  E.  220;  Beckworlh  v.  Phillip^, 
6  Ga.  App.  859,  65  S.  E.  1075.  In  Hamilton 
V.  State,  9  Ga.  App.  402,  71  S.  E.  593,  it 
was  said  in  a  syllabus  opinion:  "In  a  prose- 
cution under  the  Penal  Code  (1910),  sec. 
387,  for  using  opprobrious  words  and  abusive 
language,  the  sufficiency  of  the  provocation 
which  will  jtistify  the  use  of  such  words  is 
a  matter  exclusively  for  the  jury.  The  jurj* 
cannot  be  instructed  as  a  matter  of  law  that, 
if  one  simply  said  'howdy*  to  the  defendant, 
this  would  not  be  sufficient  justification  for 
the  defendant  to  use  opprobrious  words  and 
abusive  language.  Whether  this  would  be 
sufficient  provocation  would  depend  on  the 
manner  of  the  salutation  and  the  surround- 
ing circumstances.  There  may  be  justifiable 
provocation  where  no  words  have  been  spoken. 
The  sufficiency  of  the  provocation  depends, 
not  only  upon  the  language  employed,  but 
upon  the  relationship  of  the  parties,  the 
state  of  feeling  existing  between  them,  the 
tone,  manner,  and  spirit  in  which  the  lan- 
guage is  used,  and  other  circumstances  from 
"vv^hich  the  jury  may  in  some  instances  deter- 
mine that  words  apparently  or  ordinarily  in- 
nocent afforded  reasonable  cause  for  provo- 
cation under  the  circumstances  or  in  the 
manner  in  which  they  were  used.  The  ques- 
tion is  so  exclusively  one  of  fact  that  any 
intimation  or  direction  to  the  jury  as  to  the 
weight  or  effect  of  any  portion  of  the  testi- 
mony illustrative  of  the  subject  of  provoca- 
tion is  error."  In  Williams  v.  State,  105  Ga. 
C08,  31  S.  E.  738,  a  refusal  to  leave  premises 
on  demand  of  the  owner  was  held  to  make  a 
case  for  the  jury  on  the  question  of  provo- 
cation. In  Collins  v.  State,  78  Ga.  87. 
abusive  language  by  the  prosecutor  was  held 
to  make  a  question  for  the  jury;  and  in 
Headers  v.  State,  96  Ga.  299,  22  S.  E.  527. 
a  like  holding  was  made  as  to  the  tearing 
down  of  a  line  fence.  But  in  Dyer  v.  State. 
99  Ga.  20,  25  S.  E.  609,  69  Am.  St.  Rep.  228, 
it  was  held  that  the  fact  that  the  abusive 
and  insulting  words  used  by  the  accused  were 
true  was  not  a  legal  provocation  for  their 
use,  the  court  saying:  "The  mere  fact  that 
opprobrious  words  tending  to  cause  a  breach 
of  the  peace  are  themselves  true,  is  not  a 
legal  provocation  for  their  use.  In  other 
words,  the  fact  that  a  man  is  a  liar  or  a 
thief  is  not  of  itself  alone  a  legal  justifica- 
tion for  telling  him  so.  The  gist  of  the 
offense  is  the  use  of  language  to  or  of  an- 
other in  his  presence  which  is  calculated  to 
cause  a  breach  of  the  peace,  and  if  it  is  Ian- 
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guage  of  this  character,  it  makes  no  differ- 
ence whether  it  is  true  or  false."  See  to  the 
same  effect  Fish  v.  State,  124  Ga.  416,  52 
S.  E.  737.  In  Newton  v.  State,  94  Ga.  593, 
19  S.  E.  895,  it  was  held  not  to  be  sufficient 
provocation  that  the  accused  had  been  in- 
formed by  his  wife  that  the  prosecutor  had 
insulted  her.  In  Katteree  v.  State,  78  Ga. 
335,  a  like  holding  was  made  as  to  the  im- 
pounding of  the  accused's  cattle  taken  dam- 
age feasant. 


ui«i«ii:nkamp 


V. 


BIPPETOE. 


Tennessee  Supreme  Court— October  26,  1915. 
133  Tenn,  67  f  179  S.  W.  628, 


Husband  and  Wife  —  DisabilitiM  of 
Coverture  *  Aotiou  by  Wife  asainst 
Husband  —  Assault  and  Battery. 

Neither  Shannon's  Code,  §  6470,  making 
one  committing  an  assault  and  battery  upon 
his  wife  for  any  cause  whatsoever  guilty  of 
a  misdemeanor,  nor  Pub.  Acts  1913,  c.  26, 
providing  that  married  women  are  thereby 
fully  emancipated  from  all  disability  on  ac- 
count of  coverture,  that  OMirriage  shall  not 
impose  any  disability  or  incapacity  on  a  wo- 
man as  to  the  ownership,  acquisition,  or  dis- 
position of  property,  or  as  to  her  capacity  to 
make  contracts,  and  do  all  acts  in  reference 
to  property  which  she  could  lawfully  do  if 
she  were  not  married,  but  that  every  married 
woman  shall  have  the  same  capacity  to  ac- 
quire, hold,  control,  and  dispose  of  property 
and  to  make  any  contract  in  reference  there- 
to and  to  bind  herself  personally,  and  to  sue 
and  be  sued  as  if  she  were  not  married,  abro- 
grates  the  common-law  rule  that  one  spouse 
cannot  sue  the  other  for  an  assault  com- 
mitted during  the  marriage,  as  it  must  bo 
assumed  that,  if  it  had  been  the  purpose  of 
the  legislature  to  change  this  rule,  such  pur- 
pose would  have  been  clearly  expressed,  or 
would  have  appeared  by  necessary  implica- 
tion. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Sara  A.  Lilllenkamp,  plaintiff, 
against  W.  T.  Rippctoe,  defendant.  Judg- 
ment for  defendant  in  trial  court.  Judg- 
ment affirmed  by  Court  of  Civil  Appeals. 
Plaintiff  brings  certiorari.  The  facts  are  stat- 
ed in  the  opinion.    AFfiBAUi). 

Green,  Wehh  ^  Tate  and  McCandless,  Cole- 
man d  Taylor  for  plaintiff. 
W.  N.  Mickey  for  defendant. 


[58]  Buchanan,  J. — ^The  only  question 
necessary  to  be  decided  is  whether  a  divorced 
womiin  can  maintain  against  her  former  hus- 
band an  action  for  damages  resulting  from 
an  assault  and  battei*y  committed  by  him 
upon  her  person  after  the  passage  of  chapter 
26  of  the  Acts  of  1913,  and  while  they  sus- 
tained toward  each  other  the  relation  of  hus- 
band and  wife;  the  action  having  been  in- 
stituted after  the  divorce,  and  within  one 
year  after  the  date  of  the  battery. 

The  case  is  before  us  on  plaintiff's  petition 
for  certiorari,  seeking  to  reverse  the  judg- 
ment of  the  court  of  civil  appeals,  which  af- 
firmed tlie  judgment  of  the  circuit  court  by 
which  plaintiff's  suit  was  dismissed  at  the 
point  of  a  demurrer  interposed  by  defendant. 

[59]  Beyond  all  question,  under  the  com- 
mon law  as  it  was  in  force  in  this  State 
prior  to  the  passage  of  the  act  of  1913,  supra, 
buch  an  action  as  this  could  not  have  been 
maintained.  It  was  a  fundamental  princi- 
ple of  the  common  law  that  by  marriage  hus- 
band and  wife  became  one.  Her  existence  as 
a  legal  unit  became  merged  into  that  of  the 
husband,  and  during  the  continuance  of  the 
coverture  she  was  capable  of  suing  or  defend- 
ing an  action  only  with  his  concurrence,  and 
in  his  name  as  well  as  her  own.  It  has  been 
held  in  this  State  that  neither  spouse  could 
maintain  an  action  against  the  other  for  torts 
committed  by  one  against  the  other  during 
coverture.  The  holding  was  said  to  rest  in 
part  upon  their  unity  by  virtue  of  the  mar- 
riage, which  was  said  to  preclude  one  from 
suing  the  other  at  law,  and  in  part  it  was 
said  to  rest  upon  the  respective  riglits  and 
duties  involved  in  the  marriage  relation.  Mc- 
Kelvey  v.  McKelvey,  111  Tenn.  388,  77  S.  W. 
664,  64  L.R.A.  991,  102  Am  St.  Rep.  787, 
1  Ann.  Cas.  130.  This  holding  is  supported 
by  a  practically  unanimous  current  of  au- 
thority. Abbott  V.  Abbott,  67  Me.  304,  24  Am. 
Rep,  27;  Sc^ouler's  Domestic  Relations,  sec. 
52  ( 4th  ed. ) ;  Cooley  on  Torts  ( 2d  ed. )  sees. 
223H233;  21  Cyc.  1519,  1520;  Thompson  v. 
Thompson,  218  U.  S.  611,  31  S.  Ct.  Ill,  54 
U.  S.  (L.  ed.)  1180,  30  L.R.A.(N.S.)  1153, 
21  Ann  Cas.  921;  Strom  v.  Strom,  98  Minn» 
427,  107  N.  W.  1047,  6  L.R.A.(X.S.)  191, 
116  Am.  St.  Rep.  387,  and  note;  Freethy  v. 
Freethy,  42  Barb.  (N.  Y.)  641;  Schultz  v. 
Christopher,  65  Wash.  496,  118  Pac.  629,  38 
L.R.A.(N.S.)  780;  Schultz  v.  Schultz,  89  N. 
Y.  644,  mem.;  Peters  v.  [60]  Peters,  156 
Cal.  a2,  103  Pac.  219,  23  L.R.A.(N.S.)  699; 
Bandfield  v.  Bandfield,  117  Mich.  80,  75  N.  W. 
287,  40  L.R.A.  757,  72  Am.  St.  Rep.  550; 
Libby  v.  Berry,  74  Me,  286,  43  Am.  Rep. 
589;  Phillips  v.  Barnet,  1  Q.  B.  D.  436  (Eng- 
lish). 

In  some  of  the  cases  cited  above  the  in- 
sistence was  made  that,  the  marriage  rela- 
tion having  been  terminated  by  the  divorce, 
the  right  of  action  revived,  having  been  mere- 
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\y  suspended  during  coverture;  but  in  reply 
it  was  said: 

"That  the  error  in  this  insistence  was  in 
supposing  that  a  right  of  action  ever  existed ; 
that  there  was  no  civil  remedy  either  during 
or  after  coverture,  because  there  was  no  civil 
right  to  be  redressed."  Phillips  v.  Barnet, 
and  Abbott  v.  Abbott,  supra. 

See  also  McKelvey  v.  McKelvey,  supra. 

We  do  not  understand  plaintiff's  brief  to 
question  the  rule  of  the  common  law,  as 
above  set  out.  Her  insistence  is  that  the 
rule  of  the  common  law  was  abrogated  by 
the  following  statutes  of  this  State: 

"If  any  person  commits  an  assault  and  bat- 
tery upon  his  wife,  for  any  cause  whatsoever, 
he  is  guilty  of  a  misdemeanor,  and  punishable 
accordingly."    Shan.  Code  1896,  sec.  6470. 

Chapter  26  of  the  Public  Acts  of  the  year 
1913: 

"A  bill  for  an  act  to  be  entitled  *An  act 
to  remove  disabilities  of  coverture  from  mar- 
ried women,  and  to  repeal  all  acts  and  piarts 
of  acts  in  conflict  with  the  provisions  of  this 
act.' 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  State  of  Tennessee,  that  mar- 
ried women  be,  and  [61]  are,  hereby  fully 
emancipated  from  all  disability  on  account 
of  coverture,  and  the  common  law  as  to  the 
disabilities  of  married  women  and  its  effects 
on  the  rights  of  property  of  the  wife,  is  total- 
ly abrogated,  and  marriage  shall  not  impose 
any  disability  or  incapacity  on  a  woman  as 
to  the  ownership,  acquisition,  or  disposition 
of  property  of  any  sort,  or  as  to  her  capacity 
to  make  contracts  and  do  all  acts  in  refer- 
ence to  property  which  she  could  lawfully 
do  if  she  were  not  married;  but  every  woman 
now  married,  or  hereafter  to  be  married,  shall 
have  the  same  capacity  to  acquire,  hold,  man- 
age, control,  use,  enjoy,  and  dispose  of,  all 
property,  real  and  personal,  in  possession, 
and  to  make  any  contract  in  reference  to  it, 
and  to  bind  herself  personally,  and  to  sue 
and  be  sued  with  all  the  rights  and  incidents 
thereof,  as  if  she  were  not  married. 

"Sec.  2.  Be  it  further  enacted,  that  all  acts 
and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  be,  and  the  same  are,  here- 
by repealed. 

"Sec.  3.  Be  it  further  enacted,  that  this 
act  take  effect  from  and  after  January  1, 
1914,  the  public  welfare  requiring  it. 

"Passed  February  20,  1913." 

Tlie  constitutionality  of  the  act  of  1913 
was  assailed  in  Parlow  v.  Turner,  132  Tenn. 
339,  178  S.  W.  766,  and  on  that  point  this 
court,  speaking  through  its  chief  justice,  said: 

"It  is  said  that  the  act  is  unconstitutional 
because  it  violates  so  much  of  article  2,  sec. 
17,  of  the  constitution  as  provides  that  no 
bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed 


[62]  in  the  title.  There  is  but  a  single  sub- 
ject, and  that  appears  fully  in  the  title,  viz., 
the  relief  of  married  women  from  the  disa- 
bilities of  coverture.  Tliat  subject  fully  cov- 
ers every  element  that  is  written  into  the 
body  of  the  act.  The  first  clause,  standing 
alone,  'that  married  women  be,  and  are,  here- 
by fully  emancipated  from  all  disability  on 
account  of  coverture,"  would  have  made 
thoroughly  effective  the  purpose  expressed  in 
the  title.  All  that  followed  merely  amplified 
the  thought,  but  each  term  of  particulartza- 
tion  lay  implicit  within  the  clause  quoted." 

The  Act  does  not  purport  by  any  express 
provision  to  abrogate  that  fundamental  prin- 
ciple of  the  common  law,  under  which,  by 
virtue  of  the  marriage,  husband  and  wife  be- 
came a  legal  unit  during  the  existence  of 
coverture;  nor  does  it  purport  to  absolve  the 
wife  from  the  duties  to  the  husband  which 
the  common  law,  by  reason  of  their  relation- 
ship, imposed  upon  her;  nor  does  it  purport 
to  deprive  her  of  the  benefits,  protection  and 
support,  which  her  husband  w^as  at  common 
law  held  bound  to  afford  her.  It  does  not  in 
express  terms  confer  upon  her  the  right  to 
sue  her  husband  for  torts  committed  upon 
her  during  coverture,  nor  does  it  purport  by 
such  terms  to  confer  upon  him  the  right  to 
sue  her  for  such  torts  committed  by  her.  By 
no  express  terms  of  this  Act  are  the  respec- 
tive rights  and  duties  of  the  husband  and 
wife  toward  each  other  involved  in  the  mar- 
riage relation  disturbed  or  affected,  except  as 
such  a  result  must  necessarily  flow  from  the 
exercise  by  her  of  the  powers  and  capacities 
in  respect  of  her  property  rights  in  the  Act 
set  out. 

[63]  It  is  clear  that  section  6470,  Shan 
non's  Code  1896,  quoted  supra,  does  not  ac- 
complish any  abrogation  of  the  common-law' 
rule  in  respect  of  actions  for  tort  by  either 
spouse  against  the  other.  That  section  mere- 
ly denounces  any  person  who  commits  an 
assault  and  battery  upon  his  wife,  for  any 
cause  whatsoever,  as  guilty  of  a  misdemeanor, 
and  punishable  accordingly.  In  connection 
with  the  statute  last  referred  to,  and  chap- 
ter 26  of  the  Acts  of  1913,  plaintiff*s  brief 
relies  upon  the  following  of  our  eases :  Queen 
v.  Dayton  Coal,  etc.  Co.  95  Ten,  458,  32  S.  W. 
460,  30  L.R.A.  82,  49  Am.  St.  Rep.  935: 
Adams  v.  Cumberland  Ins.  Co.  117  Tenn. 
470,  101  S.  W.  428;  Weeks  v.  McNulty.  101 
Tenn.  495,  48  S.  W.  809,  43  L.R.A.  185,  70 
Am.  St.  Rep.  693;  Memphis  St.  R.  Co.  v. 
Haynes,  112  Tenn.  712,  81  S.  W.  374.  Bm 
we  do  not  understand  the  brief  to  insist  that 
section  6470,  Shannon's  Code,  and  the  prin- 
ciples on  which  he  relies  as  established  by  the 
cases  last  cited,  would  avail  to  change  the 
common-law  doctrine  that  one  spouse  can- 
not maintain  suit  against  the  other  for  a  tort 
committed  during  the  e.\i8tence  of  the  mar- 
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riage  relation.  At  all  events,  in  our  opin- 
ion, there  would  be  no  merit  in  such  an  in- 
sistence, if  made. 

Examination  of  the  cases  cited  to  sustain 
the  existence  of  the  common-law  rule  first 
laid  down  herein  will  disclose  a  practically 
unanimous  concurrence  of  judicial  opinion  to 
the  effect  that  an  abrogation  of  the  common- 
law  rule  will  only  be  held  to  have  been  ac- 
complished by  a  statute  when  such  purpose  is 
clearly  expressed  therein. 

[64]   It  has  been  held  in  this  State: 

"That  a  statute  w^ill  not  be  construed  to 
alter  the  common  law,  further  than  the  act 
expressly  declares  or  than  is  necessarily  im- 
plied from  the  fact  that  it  covers  the  whole 
subject-matter."  State  v.  Cooper,  120  Tenn. 
549,  113  S.  W.  1048,  15  Ann.  Cas.  1116. 

We  must  assume  that  the  legislature  had 
in  mind  in  the  passage  of  the  act  the  funda- 
mental doctrine  of  the  unity  of  husband  and 
wife  under  the  common  law,  and  the  correla- 
tive duties  of  husband  and  wife  to  each  other, 
and  to  the  well-being  of  the  social  order  grow- 
ing out  of  the  marriage  relation,  and  that, 
if  it  had  been  the  purpose  of  the  legislature 
to  alter  these  further  than  as  indicated  in  the 
act,  that  purpose  would  have  been  clearly 
expressed. 

We  are  not  warranted  in  ascribing  to  the 
legislature  by  anything  appearing  in  this 
act  a  purpose  to  empower  a  wife  to  bring 
an  action  against  her  husband  for  injuries  to 
her  person  occurring  during  the  coverture, 
thereby  making  public  scandal  of  family  dis- 
cord, to  the  hurt  of  the  reputation  of  husband 
and  wife,  their  families  and  connections,  un- 
less such  purpose  clearly  appears  by  the  ex- 
press terms  of  the  act.  It  results  that,  in  our 
opinion,  there  is  no  error  in  the  judgment 
of  the  court  of  civil  appeals,  and  the  same 
is  therefore  affirmed. 


NOTE. 

The  reported  case  holds  that  neither  a 
statute  specifically  penalizing  an  assault  and 
battery  by  a  husband  on  his  wife  nor  a  mar- 
ried woman's  separate  property  act  conferring 
inter  alia  the  right  to  sue  and  be  sued,  abro- 
gates the  common-law  rule  that  a  married 
woman  has  no  right  of  action  against  her 
husband  for  a  personal  tort  committed  during 
coverture.  It  appeared  that  the  parties  had 
been  divorced  after  the  assault  in  question, 
but  the  court,  while  noting  that  fact,  at- 
taches no  importance  to  it.  The  cases  dis- 
cussing the  right  of  one  spouse  to  maintain 
a  civil  action  at  law  against  the  other  are 
reviewed  in  the  notes  to  the  following  cases: 
Lamer  v.  Lamer,  3  Ann.  Cas.  144;  Thompson 
V.  Tliompson,  14  Ann.  Ca?.  879,  affirmed  21 
Ann.  Cas.  921;   Brown  v.  Brown,  Ann.  Cas. 


1916D  70 ;  Bandfield  v.  Bandfield,  72  Am.  St. 
Rep.  550;  and  Heacock  v.  Ueaoock,  75  Am. 
St.  Rep.  273. 


WORTHINGTON  ET  AX. 


Alabama  Supreme  Court — February  11,  1915 


191  Ala.  210;  07  So.  1003. 


Wills  —  Contest  —  Wlio  May  Contest  — 
I<ecatee. 

Under  Code  1907,  §  6196,  giving  the  right 
to  contest  a  will  to  any  person  interested 
therein,  or  who,  if  the  testator  had  died  in- 
testate, would  have  been  an  heir  or  distributee 
of  his  estate,  and  section  6207  giving  the 
right  to  contest  a  will  by  a  bill  in  chancery 
to  any  person  interested  in  any  will  who  has 
not  contested  it  under  the  provisions  of  sec- 
tion 6196,  the  right  to  contest  is  given  only 
to  one  who  has  some  direct  legal  or  equitable 
interest  in  decedent's  estate,  which  will  be  in- 
juriously affected  by  the  establishment  of  the 
will,  and  legatees,  who  are  children  of  a  liv- 
ing heir  of  testator,  are  not  entitled  to  eon- 
test. 

[See  note  at  end  of  this  case.] 

BUI  to  Contest  Will  —  Joinder  of  Com« 
plainants  without  Interest  —  Dis- 
missal for  Misjoinder. 

Where  some  complainants  in  a  bill  to  con- 
test the  will  and  to  remove  the  estate  into 
chancery  for  administration  had  no  interest 
in  the  will,  except  as  legatees,  and  were  there- 
fore not  entitled  to  contest,  and  the  court  had 
already,  on  another  petition,  assumed  juris- 
diction over  the  administration  of  the  estate, 
it  is  proper  to  sustain  a  demurrer  as  to  the 
entire  bill  for  misjoinder  of  parties  complain- 
ant. 

Appeal  from  Chancery  Court,  Cullman 
county:     Si Mpsox,  Judge. 

Action  by  Louis  Braasch  et  al.,  plaintiffs, 
against  Attie  B.  Worth ington  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiffs 
appeal.  Tlie  facts  are  stated  in  the  opinion 
Affibmed. 


Brotcn  de  Griffith  for  appellants. 
George    H,    Par  her  y    F.    E,    Ht,    John 
Eyater  d  Eyater  for  appellee^^^ 


and 


[210]  SoMHRViLLE,  J. — Til  is  proceeding  is 
by  a  bill  in  chancery  under  section  6207  of 
the  Code,  and  joins  as  [211]  complainants  an 
heir  at  law  of  the  decedent  testatrix  and  sev- 
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eral  children  of  another  heir  at  law,  who  is 
etill  living;  all  of  the  complainants  heing 
named  as  legatees  in  the  will. 

The  prayer  of  the  bill  is  for  the  removal  of 
the  administration  of  the  estate  into  the 
chancery  court;  that  the  administrator  de 
bonis  non  be  required  to  file  an  inventory,  and 
collect  assets  for  distribution;  that  the  will 
be  canceled  and  set  aside,  and  assets  distribut- 
ed, and  for  general  relief. 

The  chancellor  sustained  a  demurrer  to  the 
bill  on  the  ground  of  a  misjoinder  of  parties 
complainant,  and  the  only  meritorious  ques- 
tion presented  by  the  appeal  is  whether  or  not 
a  legatee  under  a  will  is,  by  virtue  of  that 
fact  alol^e,  he  having  no  interest  in  the  estate 
of  the  decedent,  entitled  to  contest  the  will. 
If  not,  then  there  is  a  misjoinder  of  parties, 
and  the  demurrer  was  properly  sustained. 

(1)  The  right  to  contest  the  validity  of 
a  will  when  propounded  for  probate  is  given 
by  our  statute  to  **any  person  interested  there- 
in or  .  .  .  any  person  who,  if  the  testator 
had  died  interstate,  would  have  been  an  heir 
ofr  distributee  of  his  estate." — Code  1907,  § 
6196.  The  right  to  contest  a  probate  will 
within  12  months  by  bill  in  chancery  is  given 
to  "any  person  interested  in  any  will,  who 
has  not  contested  the  same"  under  the  pro- 
visions of  section  6196  et  seq.  We  think 
there  can  be  no  doubt  but  that  a  contest  in 
chancery,  under  section  6207,  may  be  institut- 
ed by  any  person  who  could  have  contested 
the  probate  of  the  will  under  section  6196, 
but  has.  neglected  to  do  so.  If  so,  then  the 
siippletory  clause  in  section  •  61-96,  "or  any 
person  who,  if  the  testator  had  died  intes- 
tate," etc.,  adds  nothing  to  the  preceding 
general  clause,  other  than  a  precise  designa- 
tion of  the  principal  class  of  persons  who  are 
"interested"  [212]  in  the  will.  VVhat  persons 
are  "interested"  in  the  will  in  the  qualifying 
sense  intended  by  the  statute  has  been  several 
times  considered  bv  this  court. 

Referring  to  section  55  of  the  act  of  1806 
(Clay's  Digest,  §  15,  p.  598),  which  is  the 
original  of  section  6207  now  in  force,  and 
which  authorized  "any  person  interested  in 
such  will,"  to  contest  in  chancery,  the  "court 
said:  "The  statute  also  provides  a  new 
mode,  by  which  the  hei^*  at  law  or  the  next 
of  kin  can  contest  the  will."  Johnston  v. 
Glasscock,  2  Ala.  218. 

Again,  construing  section  1989,  Code  of 
1876  (now  section  6196,  Code  1907),  the  court 
denied  the  petitioner's  right,  as  a  creditor  of 
the  decedent's  estate,  to  contest  his  will,  and 
said:  **Tliis  interest,  of  course,  was  not,  and 
could  not  be,  affected  in  any  degree  by  any 
testamentary  disposition  of  the  property. 
.  .  .  He  had  no  interest  to  be  jeopardized 
by  establishing  the  will,  and  none  that  would 
have  been  conserved  by  defeating  its  probate. 
He    was   therefore   not   a   'person    interested 


therein,'  or  'one  who,  if  the  testator  had  died 
intestate,  would  have  been  an  heir  or  distrib- 
utee of  his  estate.' "  Montgomery  v.  Foster, 
91  Ala.  613,  8  So.  349. 

In  a  later  case,  where  the  contesting  peti- 
tioner was  only  a  creditor  of  the  decedents 
husband,  it  was  correctly  ruled,  upon  the 
most  convincing  reasoning,  that  he  was  not 
'interested"  in  the  will,  and  not  entitled  to 
contest  it.  Lockard  v.  Stephenson,  120  Ala. 
641,  24  So.  996,  74  Am.  St.  Rep.  63.  But 
the  learned  writer  of  the  opinion,  discussing 
who  might  contest  the  will,  though  not  named 
therein,  said  arguendo:  "These  persons  are 
those  'who,  if  the  testator  had  died  intestate, 
would  have  been  an  heir  or  distributee  of 
his  estate,"  clearly  demonstrating  that  the 
Legislature  construed  the  words  'interested 
therein'  as  referring  to  and  including  [213] 
only  such  persons  as  took  an  interest  in  the 
estate  of  testatrix  under  and  by  virtue  of  the 
provisions  of  the  will." 

This  language  was  criticized  as  unnecessary, 
and  was  in  effect  repudiated  in  the  recent  ea«« 
of  Elmore  v.  Stevens,  174  Ala.  228,  57  So. 
457,  where  it  was  held  that  the  vendee  of  an 
heir  at  law  was  "interested"  in  the  will 
in  tlie  statutory  sense.  Prior  to  the  Elmore 
Case  it  had  been  held  that  the  heir  of  an 
heir  at  law  was  "interested,"  and  the  court 
said:  "In  this  case  the  widow,  being  th« 
sole  heir,  owns  the  identical  property  which 
her  husband  held,  which  was  an  interest  m 
the  property  left  by  his  mother,  and  the 
right  of  contest  is  based  on  that  interest.'* 
(Italics  supplied.)  Rainey  v.  Ridgway,  148 
Ala.  524,  41  So.  632. 

See,  also.  Hays  v.  Bowdoin,  159  Ala.  600, 
604,  49  So.  122. 

It  is  clear,  we  think,  that  the  phrases  "any 
person  interested  therein,"  in  section  GIOH, 
and  "any  person  interested  in  any  will,"  in 
section  6207,  do  not  mean  simply  any  person 
who  is  named  as  a  beneficiary  in  the  will, 
but  rather  any  person  who  has  a  direct  in- 
terest in  the  estate  disposed  of  by  the  will; 
in  other  words,  the  "interest"  intended  is  not 
literally  an  interest  in  the  will  itself,  but  in 
its  operation. 

The  theory  of  the  complainants  is  that  ev- 
ery legatee  or  devisee  under  a  will  is  ipso 
facto  'interested  therein"  in  such  sense  as  to 
be  entitled  to  contest  it.  Of  the  unsoundness 
of  this  contention  we  have  not  the  slightest 
doubt.  The  true  principle  was  clearly  and 
vigorously  stated  in  Montgomery  v.  Foster,  91 
Ala.  613,  8  So.  349,  as  quoted  above.  A  con- 
testant of  a  will  must  have  some  direct  los^l 
or  equitable  interest  in  the  decedent's  estate, 
in  privity  with  him,  whether  as  heir,  pur- 
chaser, or  beneficiary  under  another  will, 
which  [214]  would  be  destroyed  or  injuriously 
affected  by  the  establishment  of  the  contest- 
ed will.     As  legatee  merely,  he  cannot  con- 
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test  the  will  for  the  collateral  purpose  of 
diverting  the  estate  to  another  person  (a 
parent,  for  example)  from  whom  he  may 
hope  to  receive  a  gratiiity  in  excess  of  his 
legacy.  The  authorities  to  this  effect  are 
numerous,  and  we  find  none  in  opposrition. 
Selden  v.  Illinois  Trust,  etc.  Bank,  239  111. 
67,  87  N.  E.  860,  130  Am.  St.  Rep.  180, 
Jind  note  collecting  the  cases;  40  Cyc.  1243, 
and  cases  cited. 

It  may  be  noted  here  that  the  Supreme 
Court  of  Mississippi  has  held  that  if  a  con- 
testant, who  is  an  heir  as  well  as  legatee  un- 
der the  will  takes  more  under  the  will  than 
A^'ithoTit  it,  he  has  no  interest  entitling  him 
to  contest  its  validity.  Biles  v.  Dean  (Miss.) 
14  So.  536. 

Our  conclusion  is  that  Ethel,  Elizabeth, 
<5eorge,  and  Mary  Forbes,  not  having  any  in- 
terest in  the  testator's  estate  other  tlian  as 
legatees  under  the  will,  have  no  right  to  con- 
teat  it,  and  are  improperly  joined  as  com- 
plainants in  this  case,  in  so  far  as  the  bill 
contests  the  validitv  of  the  will. 

(2)  Under  a  separate  petition  filed  for  the 
purpose,  the  court  had  already  ordered  the 
removal  of  the  administration  and  assumed 
jurisdiction  thereof.  Hence  the  original  bill 
was  functus  officio  in  every  aspect,  except  that 
of  testamentary  contestation,  and  the  demur- 
rer for  misjoinder  of  parties  was  properly 
addressed  to  the  entire  bill,  and  was  properly 
sustained. 

The  dictum  quoted  from  the  case  of  Lockard 
V.  Stephenson,  supra,  and  set  out  in  the  first 
headnote  of  the  report  of  that  case,  is  not 
in  accord  with  the  law,  and  is  disapproved 
and  overruled.  It  results  that  the  decree  of 
the  chancellor  must  be  afldrmed. 

Affirmed. 

[215]  Say  re,  Gardner,  and  Thomas*  J  J., 
concur.  Anderson,  C.  J.,  and  McClellan  and 
^fayfield,  JJ.,  dissent,  and  adhere  to  the  doc- 
trine of  Lockard  v.  Stephenson,  above  dis- 
approved and  overruled. 


KOTE. 

Sisht  of  Person  Who  la  Merely  Lesa- 
too  or  DoTiaee  to  Contest  Will. 

Scope  of  Note,  905. 

In  General,  906. 

Legatee  or  Devisee  in  Prior  Will,  905. 

Legatee  or  Devisee  in  Subsequent  Will,  008 


Scope  of  Sole, 

The  present  discussion  is  confined  strictly 
to  the  right  of  a  legatee  or  devisee  to  contest 
a  will  by  reason  of  the  fact  that  he  is  a 
legatee  or  devisee,  excluding  all  consideration 
of  the  right  as  based  on  the  fact  that  he  is 


also  heir,  next  of  kin  or  the  like.  The  right 
of  the  widow  of  a  testator  to  contest  the 
will  is  discussed  in  the  note  tu  Freeman  v. 
Freeman,  11  Ann.  Cas.  1013.  And  the  efi'ect 
of  the  acceptance  of  benefits  under  a  will 
as  precluding  a  contest  is  considered  in  the 
note  to  Utermehle  v.  Norment,  3  Ann.  Cas. 
520.  See  also,  as  to  the  effect  on  the  right 
to  contest  a  will  of  a  return  of  the  benefits 
received  thereunder,  the  note  to  Bowen  v. 
Howcnstein,  Ann.  Cas.  1913E  1179. 

In  General, 

Statutes  giving  the  right  to  contest  a  will 
generally  limit  the  right  to  those  persons  who 
are  interested  in  the  estate,  and  the  courts 
uniformly  hold  that  a  legatee  or  devisee 
whose  sole  interest  in  the  estate  springs  from 
the  legacy  or  devise  and  who  would  take  noth- 
ing in  the  absence  of  the  will,  is  not  a  per- 
son interested  within  the  meaning  of  such  a 
statute,  and,  therefore,  cannot  maintain  an 
action  to  contest  the  will.  Selden  v.  Illinois 
Trust,  etc.  Bank,  239  lU.  67,  87  N.  E.  860, 
130  Am.  St.  Kep.  180;  State  v.  McQuillin,  246 
Mo.  674,  Ann.  Cas.  1914B  526,  152  S.  W.  341 ; 
Matter  of  Hoyt,  122  App.  Div.  914,  107  X. 
Y.  S.  1130  mem.  65  Misc.  159,  106  N.  Y.  S. 
359;  Matter  of  Xelson,  89  Misc.  25,  152  N. 
Y.  S.  734,  affirmed  in  192  X.  Y.  538,  84  K.  E. 
1114;  In  re  Cutter,  148  N,  Y.  S.  920.  And 
see  the  reported  case.  In  Selden  v.  Illinois 
Trust,  etc.  Bank,  supra,  wherein  it  was 
sought  on  the  death  of  an  heir  who  was 
contesting  the  will,  to  substitute  as  a  con- 
testant a  legatee  who  wa.s  without  otlier  in- 
terest in  the  estate,  the  court  stated  the  rule 
as  follows:  "It  is  clear  she  was  not  a  'person 
interested'  in  the  sense  meant  by  the  statute 
to  give  the  right  to  contest  a  will.  The  set- 
tlement of  the  estate  of  ]>iniel  B.  Shipman 
in  accordance  with  the  provii^ions  of  the  will 
deprived  her  of  no  right  she  would  have  other- 
wise had,  but,  on  the  contrary,  conferred  up- 
on her  a  benefit  to  the  extent  of  giving  her 
$2,000  which  she  would  have  had  no  right 
to  in  the  absence  of  the  will.  ...  A  'per- 
son  interested'  is  one  who  will  be  directly 
affected,  in  a  pecuniary  sense,  by  the  settle- 
ment of  the  estate  under  the  will,  and  this 
clearly  meant  one  who  was  affected  detrimen- 
tally by  being  deprived  of  a  right  he  would 
have  otherwise  had  in  the  absence  of  a  will. 
The  statute  cannot  be  construed  to  confer 
the  right  upon  one  who  is  deprived  of  nothing 
by  the  will  but  is  given  benefits  he  otherwise 
could  not  have  had,  to  contest  the  validity 
of  a  will."  And  in  the  case  of  Matter  of 
Hoyt;  122  App.  Div.  914,  107  X.  Y.  S.  1130 
mem.  55  Misc.  159,  106  X.  Y.  S.  359,  affirmed 
in  192  X.  Y.  538,  84  X.  E.  1114,  it  appeared 
that  the  person  who  wished  to  contest  the 
will  was  given  a  legacy  of  $15,000  and  that 
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under  a  former  will  the  same  person  was 
given  a  legacy  of  only  $10,000.  Holding  that 
he  had  no  such  interest  as  was  contemplated 
by  the  statute,  the  court  said:  **It  cannot 
be  conceived  that  this  section  (2617)  was 
enacted,  except  for  the  express  purpose  of 
permitting  one  to  intervene  to  secure  a  bene- 
fit or  to  protect  a  threatened  right;  certainly 
not  for  the  purpose  of  changing  the  status 
quo  of  the  estate  of  decreasing  an  interest 
therein  to  the  extent  of  $5,000.  ...  It  is 
obvious  that  the  person  who  would  have  a 
right  to  intervene  under  this  section  must 
have  an  interest  to  protect — one  that  is 
threatened.  Here  the  interest  of  Mr.  Hovt 
is  protected,  and  it  is  only  by  his  success- 
ful intervention  that  he  would  become  a 
loser." 

So  in  Matter  of  Nelson,  89  Misc.  25,  152 
N.  Y.  S.  734,  it  was  said:  **This  court  is 
concerned  only  in  hearing  and  determining 
the  rights  of  those  who  claim  to  have  an 
interest  in  property,  where  there  has  been  a 
violation  of  some  right.  The  objectant  is 
not  obliged  to  accept  the  legacy  bequeathed 
to  her  by  the  will.  As  has  been  stated  by 
counsel  for  the  proponent,  she  can  by  her 
own  act  rid  herself  of  all  her  right,  if  any, 
to  the  said  legacy  by  merely  renouncing  the 
same.  There  is  no  possible  reason  why  she 
should  demand  the  intervention  of  this  court." 

However  there  may  be  special  circumstances 
iinder  which  a  person  claiming  as  a  devisee 
may  be  held  to  be  a  "person  interested"  un- 
der a  statute  giving  the  right  to  contest  wills. 
Thus  it  has  been  held  that  a  person  claiming 
as  a  legatee  under  a  will  in  which  the  clause 
naming  the  claimant  had  been  stricken  out  by 
drawing  a  line  through  it  had  such  an  inter- 
est under  the  statute  as  to  entitle  him  to 
maintain  an  action  contesting  the  probate  of 
the  will  in  its  altered  form.  Wolf  v.  Bollin- 
ger, 62  111.  368;  Home  for  Aged  v.  Bantz,  106 
Md.  147,  66  Atl.  701.  In  the  case  last  cited 
it  was  said:  "The  will  having  been  admitted 
to  probate  without  contest  in  the  form  in 
which  it  then  appeared,  any  one,  who  would 
have  an  interest  in  the  estate  if  that  probate 
were  revoked  and  a  new  one  granted  of  the 
will  in  its  original  condition,  was  entitled  to 
file  a  caveat  to  it  within  three  years  there- 
after, even  though  letters  of  administration 
had  been  issued  upon  the  personal  estate. 
.  .  .  The  appellant  had  such  an  interest 
in  the  estate  as  to  authorize  it  to  file  its 
caveat  for  it  will  be  entitled  to  all  of  the 
property  passing  under  the  residuary  clause 
of  the  will  if  it  be  admitted  to  probate  in 
its  original  form."  In  Wolf  v.  Bollinger, 
supra,  it  appeared  that  one  Catharine  Bollin- 
ger was  devised  forty  acres  of  land  by  a  will. 
Shortly  afterwards  the  testator  caused  the 
name  of  Catharine  Bollinger  to  be  canceled 
by  drawing  lines  through  it  with  a  pen  but 


leaving  it  still  legible,  and  interlining  above 
it  the  name  of  Christina  Wolf.  The  will  was 
not  republished  and  the  witne.sses  to  the  will 
were  not  present  when  the  alteration  was 
made.  After  the  will  was  admitted  to  pro- 
bate Catharine  Bollinger  filed  a  bill  setting 
out  the  manner  in  which  Christina  Wolfs 
name  had  been  substituted  for  hers,  and 
prayed  that  the  instrument  as  admitted  to 
probate  be  declared  null  and  void  and  that 
the  will  as  originally  drawn  and  executed  be 
established  as  the  true  will.  The  court  held 
that  under  the  circumstances  she  was  a  per- 
son interested  within  the  meaning  of  the 
statute  and  therefore  could  maintain  the 
action. 

It  has  been  held  that  a  legatee  under  the 
residuary  clause  of  a  will  had  sufficient  in- 
terest under  the  statute  to  maintain  a  pro- 
ceeding to  revoke  the  probation  of  certain 
clauses  of  the  will  on  the  ground  that  they 
were  procured  by  fraud  and  deceit,  flatter 
of  Janes,  87  Hun  67,  33  X.  Y.  S.  968,  af- 
firmed 152  X.  Y.  647,  46  N.  E.  1148.  But 
in  Serres  Succession,  136  La.  531,  67  So.  3ot>, 
it  was  held  that  a  legatee  who  was  not  re- 
lated to  the  testator  could  not  attack  the 
capacity  of  another  legatee  to  inherit  under 
the  will.  The  court  said:  ^'Against  such 
attack,  article  974  of  the  Civil  Code  provides 
that  the  exclusion,  either  for  cause  of  inea> 
pacity  or  un worthiness,  shall  not  be  sued  for 
by  others  than  the  relations  who  are  called 
to  the  succession  in  default  of  the  unworthv 
heir  or  in  concurrence  with  him.  The  plain- 
tiff does  not  allege  that  she  is  a  relation  of 
the  deceased,  Jean  Serres ;  and  therefore  does 
not  disclose  a  right  of  action." 

In  Woodroof  v.  Hundley,  147  Ala.  287,  39 
So.  907,  it  was  held  that  a  legatee  under  a 
will  bequeathing  to  him  the  balance  of  money 
on  hand  after  paying  certain  legacies  could 
not  be  affected  by  the  validity  or  invalidity 
of  a  clause  in  the  will  disposing  of  real  estate, 
he  not  being  a  party  in  interest  in  so  far  as 
the  real  estate  was  concerned. 

Legatee  or  Devisee  in  Prior  Will* 

One  who  is  named  as  a  legatee  in  a  prior 
will  has  such  an  interest  in  the  estate  as  to 
entitle  him  to  contest  the  validity  of  a  sub- 
sequent will  by  the  terms  of  which  he  is  ex- 
cluded or  his  interest  is  lessened.  In  re 
Langley,  140  Cal.  126,  73  Pac.  824;  Buckinjj- 
ham's  Appeal,  57  Conn.  544,  18  Atl.  2iiC: 
Murphy  v.  Murphy,  65  S.  W.  165,  23  Ky.  L 
Rep.  1468;  In  re  Wynn  (Mich.)  150  X.  W. 
492;  Morey  v.  Sohier,  63  X.  H.  507,  3  Atl. 
636,  66  Am.  Rep.  538;  Turhaune  v.  Brook- 
field,  1  Redf.  (X.  Y.)  220;  In  re  Hammersley, 
43  Hun  639  mem.  7  N.  Y.  St.  Rep.  292.  See 
also  In  re  ZoUikofer,  167  Cal.  196,  138  Pac. 
995;   Smith  v.  Chaney,  93  Me.  214,  44  All 
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897;  Dower  v.  Church,  21  W.  Va.  48.  In 
Ruth  V.  Krone,  10  Cal.  App.  770,  103  Pac. 
960,  the  rule  was  stated  as  follows:  '*We 
can  see  no  possible  reason  upon  principle  why 
the  plaintiff,  as  a  beneficiary  under  the  first 
will,  has  not  equal  right  with  a  lawful  heir 
to  institute  a  proceeding  by  which  the  pre- 
tended will  could  be  shown  and  declared  to 
be  no  will  at  all,  and  thus  open  the  way  for 
the  disposition  of  the  estate  of  the  deceased 
in  accordance  with  his  expressed  intention. 
And,  whether  the  first  will  could  have  been 
shown  not  to  express  the  intention  of  the 
deceased;  whether  it  could  have  been  shown 
that  its  execution  was  brought  about  by  the 
exercise  of  undue  influence  over  the  deceased, 
or  under  other  circumstances  which  would 
render  it  invalid  as  a  testament,  are  ques- 
tions which  cannot  constitute  an  answer  to 
the  proposition  that  the  plaintiff,  as  a  legatee 
under  said  first  will,  had  the  right  to  contest 
the  later  will.  A  man  is  the  disposer  by 
law  of  his  own  fortune  or  estate,  and  if,  in 
conformity  with  the  formalities  prescribed 
by  our  law,  he  gives,  as  he  has  the  undisputed 
right  to  do,  his  property  by  will  to  persons 
who  are  strangers  to  his  blood,  to  the  px- 
elusion  of  those  to  whom  his  estate  would 
descend  in  the  case  of  intestacy,  those  who 
are  so  made  the  beneficiaries  of  his  bountv 
stand  upon  just  as  firm  a  foundation  in 
their  relations  to  the  estate  of  the  deceased 
testator  as  if  they  were  his  lawful  heirs, 
capable  of  acquiring  his  estate  under  the  laws 
of  succession.  A  person,  as  suggested,  is 
under  no  legal  obligation  to  leave  his  estate, 
at  his  death,  to  his  heirs  or  other  kin,  and 
when  he  elects  to  give  his  fortune  to  those 
who  are  not  related  to  him  by  consanguinity, 
and  does  so  according  to  the  forms  of  law, 
he  substitutes  them  as  the  beneficiaries  of 
his  bounty  for  those  who  would  succeed  to 
his  estate  if  he  were  to  die  without  making 
a  testamentary  disposition  thereof.  It  might 
be  an  unnatural  disposal  of  his  estate,  but 
not  an  unlawful  one.  We  are,  therefore,  as 
declared,  unable  to  conceive  any  sound  or 
sane  principle  of  law  which  would  prevent 
strangers  to  the  blood  of  the  testator  from 
contesting,  any  subsequent  will  of  the  de- 
ceased, by  the  terms  of  which,  if  valid,  a 
prior  will,  under  whose  provisions  they  were 
entitled  to  succeed  to  his  estate,  would  be 
nullified  or  destroyed.  .  .  .  Clearly  and 
concededly,  an  heir  has  the  legal  righi  to 
contest  the  will  of  his  ancestor,  and,  with 
equal  right,  a  legatee  luider  a  prior  will  may 
contest  a  later  will  of  a  testator  excluding 
him,  whether  there  is  tenable  ground  upon 
which  to  Iwse  the  exercise  of  that  right  or 
not.  The  heir  or  legatee  may  not  succeed, 
because  of  paucity  of  proof  to  sustain  his 
contest,  in  setting  aside  the  will;  yet  the 
right   to   attempt   to   do  so  by   appropriate 


proceedings  is  one  of  which  he  cannot  be  di< 
vested  by  any  means  of  which  we  have  any 
knowledge." 

So  in  Buckingham's  Appeal,  57  Conn.  544, 
18  Atl.  256,  it  was  said:  "In  the  appellant's 
motion  to  the  probate  court  asking  for  leave 
to  take  the  appeal,  which  motion  is  in  writ- 
ing and  is  incorporated  in  her  appeal,  she 
sets  out  that  although  she  is  a  legatee  under 
the  will  of  1881,  yet  that  she  is  the  legatee 
of  a  much  larger  amount  under  that  of  1879; 
that  the  latter  is  in  fact  the  last  will  of 
the  testatrix;  and  that  she  will  lose  a  large 
sura  of  money  if  the  decree  approving  the 
will  of  1881  is  allowed  to  stand.  It  is  true, 
the  appellant  did  not,  could  not,  make  it 
absolutely  certain  to  the  superior  court  that 
she  would  thereby  suffer  pecuniary  loss.  Pos- 
sibly proof  may  be  made  tliat  the  will  of 
1879  was  executed  by  the  testatrix  when  of 
unsound  mind  or  under  undue  influence;  pos- 
sibly a  third  will  may  be  offered  for  probate. 
No  more  can  a  son,  even,  when  taking  an 
appeal  from  the  probate  of  a  will  executed 
by  the  father  giving  his  estate  to  strangers, 
make  it  certain  that  the  decree  of  probate 
has  worked  a  pecuniary  injury  to  him;  possi- 
bly another  will  may  be  discovered  giving  the 
estate  to  other,  strangers.  But  his  right  to 
appeal  cannot  be  questioned.  The  existence 
of  the  will  of  1879,  executed  in  due  form,  in 
which  the  appellant  is  named  a  legatee, 
places  her  upon  the  same  plane  with  the  son 
in  the  supposed  case.  If  the  will  of  1881  is 
invalid,  presumably  she  inherits;  but  each 
alike  is  subject  to  the  possibility  of  another 
will." 

A  legatee  or  devisee  in  a  will  may  attack 
the  validity  of  a  subsequent  codicil  excluding 
him  or  lessening  his  interest.  Walsh  v.  Ryan, 
1  Bradf.  (X.  Y.)  433;  Booth  v.  Kitchen,  7 
Hun  (N.  Y.)  260;  Merrill  v.  Rolston,  6  Redf. 
(N.  Y.)  220.  Likewise,  a  legatee  or  devisee 
named  in  a  will  alleged  to  have  been  lost 
has  such  an  interest  under  a  statute  providing 
that  only  persons  interested  in  the  estate 
may  contest  a  will,  as  to  entitle  him  to  con- 
test the  validity  of  another  will  alleged  to 
be  a  forgery.  McDonald  v.  McDonald,  142 
Ind.  55,  41  X.  £.  336,  wherein  it  was  said: 
"We  think  it  is  a^n  evident  legal  proposition, 
under  the  section  referred  to,  that  any  or 
all  persons  who  are  devisees  or  legatees  under 
the  lost  and  only  will  of  a  deceased  testator 
have  such  an  interest  as  will  authorize  them 
to  contest  the  validity  of  another  Avill,  upon 
proper  grounds,  whereby  the  same  estate  is 
in  whole  or  in  part  affected  by  the  one  under 
which  the  claim  is  sought  or  attempted  to 
be  distributed.  Malcolm  S.,  being  interested 
as  A  devisee  or  legatee  in  the  supposed  lost 
but  genuine  will,  together  with  his  coplain- 
tiffs,  had  a  legal  right,  together  with  them, 
to  join  in  the  action,  and,   having  properly 
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elected  to  join  as  plaintiff,  it  was  not  neces- 
sary to  make  him  a  defendant."  In  Chitten- 
den's Will,  1  Tuck.  (N.  Y.)  135,  it  was  held 
that  a  legatee  in  a  former  will  which  had  been 
lost  or  destroyed  might  contest  a  subsequent 
will  provided  he  had  commenced  an  action  in 
the  supreme  court  to  establish  the  last  will. 

But  it  has  been  held  that  where  it  appears 
that  the  former  will  under  which  a  legatee 
claims  was  destroyed  by  the  testator  at  a 
time  when  he  was  mentally  competent,  the 
legatee  cannot  maintain  an  action  to  contest 
the  subsequent  will.  Matter  of  Rayner,  93 
App.  Div.  114,  87  K  Y.  S.  23;  In  re  Curtis, 
253  Pa.  St.  389,  98  Atl.  675.  In  the  case 
first  cited  it  was  said:  "If  purposely  de- 
stroyed by  the  testatrix,  and  she  was  com- 
petent at  the  time  of  its  destruction,  the 
respondent  has  no  standing  in  court,  for  his 
sole  interest  and  right  to  attack  the  will 
in  controversy  depend  upon  the  validity  and 
existence  of  the  antecedent  will." 
[  A  legatee  or  devisee  in  a  former  will  who 
wishes  to  contest  a  subsequent  will  is  required 
to  establish  by  competent  proof  that  the  prior 
will  existed  and  that  he  was  a  legatee  or 
devisee  thereunder.  In  re  Wynn  (Mich.)  159 
N.  W.  492;  Crowley  v.  Farley,  129  Minn. 
460,  162  N,  W.  872;  In  re  Hammersley,  43 
Ilun  639  mem.  7  N.  Y.  St.  Rep.  292.  But  it 
has  been  held  that  it  is  not  necessary  that 
the  contestant  should  offer  the  prior  will  for 
probate.  Ruth  v.  Krone,  10  Cal.  App.  770, 
103  Pac.  960;  Kostelecky  v.  Scherhart,  99 
la.  210,  68  X.  W.  691.  In  the  case  of  Crowley 
V.  Farley,  129  Minn.  460,  152  X.  W.  872,  it 
was  said:  "The  reception  of  the  instrument 
in  evidence  without  objection,  with  proof  of 
the  signature  of  the  testator,  and  of  his 
mental  capacity,  together  with  the  apparent 
assumption  by  everybody  that  the  October 
will  was  properly  executed  and  valid,  sufficed 
in  our  judgment  to  establish  Miss  Farley's 
right  to  contest,  in  the  absence  of  any  evi- 
dence to  the  contrary.  It  was  not  necessary 
for  the  contestant  to  offer  the  first  will  for 
probate,  or  to  have  it  probated.  Indeed  it 
could  not  well  be  admitted  to  probate  until 
the  subsequent  will  was  set  aside." 

Legatee  or  Devisee  in  Suhaequent  WiXl, 

Where  the  sole  right  of  a  contestant  In 
the  estate  of  a  testator  is  that  of  a  legatee  un- 
der a  will  which  has  been  rejected  by  a  court 
as  invalid,  he  cannot  object  to  the  probate  of 
a  prior  will  in  which  he  is  not  named.  Mat- 
ter of  Gaines,  84  Hun  520,  32  N.  Y.  S.  398, 
affirmed  in  154  N.  Y.  747,  49  N.  E.  1097. 

In  a  case  wherein  it  appeared  that  the  con- 
testants were  not  beneficiaries  under  the  will 
sought  to  be  declared  to  be  invalid  or  heirs 
in  case  the  testatrix  had  died  intestate,  but 
based  their  claim  on  a  subse)uent  will  in 
which  they  were  named  as  devisees,  it  was 


held  that  their  bill  was  without  equity  in 
so  far  as  it  attempted  to  upset  the  probated 
will  on  the  ground  of  fraud  or  undue  influence 
in  its  execution.  McCutchen  v.  Loggins,  109 
Ala.  457,  19  So.  810,  wherein  it  was  said: 
"So  far  as  complainants  sought  to  contest 
the  probated  will  on  the  grounds  that  the 
same  was  procured  by  fraud  or  undue  in- 
fluence, or  that  the  same  was  not  legally 
executed  and  published,  they  not  being  bene- 
ficiaries under  the  will,  nor  heirs  in  case 
testatrix  had  died  intestate,  the  bill  is  with* 
out  equity;  and  evidence  to  impeach  the 
validity  of  the  probated  will  could  not  aid 
the  contestants,  unless  offered  in  connection 
with  evidence  sufficient  to  establish  the  will 
under  which  they  claim." 


6EEB  DRUG  GOMPAHT 

v. 

ATI^NTIC  COAST  UHC  RACLllOAD 

COlffPAmr. 


South    Carolina    Supreme    Court — April   4, 

1916. 


104  S.  Car,  207;  S8  S.  E.  44S. 


Intozioatins  Idqnors  —  Wluit  Are  Ib- 
tozioaknta  —  Medloinal  PrepairatioB. 

A  medicinal  preparation  containing  alcohol, 
but  which  will  not  intoxicate  by  immoderate 
use  because  one  using  it  "would  become  sick 
long  before  he  becomes  intoxicated*'  is  not 
"intoxicating  liquor'*  forbidden  to  be  deliv- 
ered within  the  state  by  Act  Feb.  20,  1915  (29 
St.  at  Large,  p.  140). 

[See  note  at  end  of  this  case.] 


Appeal  from  Common  Pleas  Circuit  Court, 
Charleston  county:     MooBS,  Judge. 

Action  by  G6er  Drug  Company,  plaintiff, 
against  Atlantic  Coast  Line  Railroad  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Mordeoai  ^  Qadsden  d  Ruiledge  for  appel* 
lant. 
Moffett  d  Hyde  for  respondent. 

[207]  Fraser,  J.— The  plaintiff  alleges  that 
the  defendant  has  in  possession  a  shipment  of 
110  crates  of  Pabst  Malt,  the  ''Best  Tonic" 
the  property  of  the  plaintiff,  and  refuses  to 
deliver  it  to  the  plaintiff  on  demand.  The 
defendant  admits  its  possession  of  plaintiff's 
malt,  but  alleges  that  it  cannot  deliver  th« 
malt  by  reason  of  this  statute:  Acts  of  1915, 
p.  140:* 


GEER  DRUG  CO.  v.  ATLANTIC  COAST  LINE  R.  CO. 

10  i  8.  Car.  207. 
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[208]  "Section  1.  That  it  shall  be  unlawful 
for  anj  person,  firm,  corporation  or  company 
to  ship,  transport  or  convey  any  intoxicating 
liquors  from  a  point  without  this  State  into 
this  State,  or  from  one  point  to  another  in 
this  State,  for  the  purpose  of  delivery,  or  to 
deliver  the  same  to  any  person,  firm,  corpora- 
tion or  company  within  this  State,  or  for 
any  person,  firm,  corporation  or  company  to 
receive,  or  be  in  possession  of,  any  spirituous, 
vinous,  fermented  or  malt  liquors  or  beverages 
containing  more  than  .1  per  cent,  of  alcohol, 
for  his,  her,  its  or  their  own  use,  or  for  the 
use  of  any  other  person,  firm  or  corporation, 
except  as  hereinafter  provided." 

The  case  was  tried  without  a  jury  on  an 
agreed  statement  of  facts,  the  essentials  of 
which  are:  The  malt  is  a  medicine,  pre- 
scribed by  reputable  physicians  as  a  medicine. 
That  it  is  manufactured  and  sold  as  a  medi- 
cine, and  contains  no  more  alcohol  than  is 
necessary  to  hold  the  medicinal  agent  in  solu- 
tion. That  it  is  prescribed  for  women,  par- 
ticularly in  the  ''lactated  period.''  It  is  sold 
as  ''Best  Tonic,''  and  complies  with  the  United 
States  law  as  to  pure  drugs,  and  is  not  sub- 
ject to  internal  revenue  ta.x.  That  it  contains 
not  more  tlian  5  per  cent,  of  alcohol.  The 
case  was  tried  on  the  agreed  statement  of 
facts  without  a  jury,  and  judgment  was  ren- 
dered for  plaintiff  for  the  possession  of  the 
malt,  on  the  ground  tliat  it  is  not  an  'intoxi- 
cating liquor"  within  the  statute. 

It  is  alleged,  and  not  denied: 

*'That,  owing  to  its  composition,  it  will  be 
impossible  for  any  person  to  become  intoxi- 
cated by  its  immoderate  use,  for  the  reason 
that  said  person  would  become  sick  long 
before  he  becomes  intoxicated." 

This  statement  being  made  and  not  denied, 
it  becomes  a  fact  in  this  case,  and  we  must 
hold  that  it  is  not  within  the  statute. 

The  judgment  is  affirmed. 


NOTE. 

Medielnal  or  Toilet  Preparation  Con- 
taining: Aleohol  as  Within  Pnrrlew 
of  Intozieatinc  Iiiqnor  Statnte. 

Preparation  Xot  Susceptible  of  Use  as  Bever- 
age, 909. 

Preparation  Susceptible  of  Use  as  Beverage, 
910. 

Particular  Statutory   Provisions,  911. 

Evidence  as  to  Character  of  Preparation,  912. 

Character  of  Preparation  as  Question  of  Fact, 
913. 


I^reparatian  Not  Susceptible  of  Use  as 

Beverage, 

The  rule  was  laid  down  in  Pearce  v.  State, 
48  Tex.  Crim.  352,  13  Ann.  Cas.  636,  that  if 


the  distinctive  character  of  the  intoxicating 
liquor  contained  in  a  medicinal  compound  or 
preparation  is  so  destroyed  that  the  mixture 
cannot  in  reason  be  used  or  styled  as  an  in- 
toxicating beverage  and  becomes  in  fact  a 
medicine  its  sale  is  not  a  violation  of  pro- 
hibition laws.  The  more  recent  decisions  of 
Berner  v.  Mcllenry,  169  la.  483,  151  N.  W. 
450,  and  McNiel  v.  Horan,  153  la.  630,  133 
X.  W.  1070,  also  recognize  that  rule  though 
holding  that  the  preparations  under  considera- 
tion did  not  fall  within  it.  The  reported  case 
holds  that  a  tonic  compound,  impossible  to 
be  used  as  a  beverage  to  produce  intoxication 
because  one,  owing  to  its  composition,  would 
become  sick  long  before  reaching  that  state» 
does  not  come  within  the  purview  of  a  statute 
making  it  unlawful  to  transport  and  deliver 
intoxicating  liquors.  In  Berner  v.  ^leHcnry,, 
supra,  a  contrary  conclusion  was  reached  as 
to  the  same  preparation. 

Mediciunl  and  toilet  preparations  recog- 
nized as  such  by  standard  authorities  and 
generally  used  as  medicines  and  not  reason- 
ably capable  of  use  as  intoxicating  beverages 
are  not  to  be  regarded  as  within  the  meaning 
of  the  expression  "intoxicating  liquors,"  al- 
though such  articles  are  liquid,  contain  aleo- 
hol, and  may  produce  intoxication.  Roberts 
V.  State,  4  Ga.  App.  207,  60  S.  E.  1082,  where- 
in the  court  said:  "Of  course,  any  evasion 
of  the  statute,  in  the  form  of  medicine 
(whether  'cordial,'  'bitters,'  or  'tonic')  wliic.h 
is  really  in  fact  and  in  substance  an  intoxi- 
cating liquor,  not  only  capable  of  being  usc^ 
as  a  beverage,  but  so  intended,  would  be  readi- 
ly detected  by  an  intelligent  jury,  and  prompt- 
ly and  severely  punished  by  a  discriminating 
court.  .  .  .  Prohibition  is  not  a  crusade 
against  the  use  of  medicines,  household  reme- 
dies, culinary  and  toilet  articles,  and  all  'soft 
drinks.'  It  is  a  crusade  against  the  multi- 
form evils  and  intemperance  caused  by  the 
use  of  intoxicating  liquors  as  a  beverage." 

In  Ing  Kon  v.  Archibald,  17  Ont.  L.  Rop. 
484,  12  Ont.  W.  Rep.  592,  997,  14  Can.  Ciini. 
Cas.  201,  certain  ChincHO  "medicine  wines"' 
containing  alcohol  were  held  to  come  within 
the  protection  of  a  statute  (61  Vict.  ch.  30, 
sec.  3)  as  being  "similar  official  compounds 
or  preparations"  to  some  that  were  prepared 
according  to  formulae  of  the  British  Phar- 
macopoeia and  not  to  be  subject  to  forfeiture 
on  the  conviction  of  one  charged  with  keeping 
liquor  for  sale  without  license.  The  court 
said:  "I  think  they  are  'similar  official  com- 
pounds or  preparations'  to  some  that  are 
prepared  according  to  formulae  of  the  Britisli 
Pharmacopoeia.  While  it  is  true  that  all 
contain  a  high  percentage  of  alcohol  and 
w^ould  intoxicate,  I  cannot  say  that  the  evi- 
dence shows  the  percentage  is  higher  than  is 
necessary  to  hold  in  solution  and  preserve  the 
solid  ingredients;  nor  can  I  say  that  it  is 
higher  than  in  many  well  known  and  'popu- 
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lar'  proprietary  or  patent  medicines  made  or 
sold  in  this  country.  I  find  also  that,  while 
they  are  all  imported  as  'wines'  and  duty  paid 
upon  them  as  wines,  the  six  in  question  are 
in  fact  described  in  the  Chinese  literature 
accompanying  them  as  'medicine  wines.'  " 

In  U.  S.  V.  Morfew,  136  Fed.  491,  with 
reference  to  a  sale  of  "Duffy*s  Malt  Wliisky" 
it  was  said  in  charging  the  jury:  '4t  has 
been  testified  to  by  the  expert  who  was  put 
on  the  stand  by  the  government,  and  who 
analyzed  a  bottle  of  this  whisky,  that  it  is 
88  per  cent  proof  spirits;  that  it  is  made 
from  grain  which  had  first  been  malted  and 
fermented,  and  is  of  the  substance  known  as 
ethyl  alcohol;  that  it  is  not  made  of  malt, 
nor  is  there  any  malt  used  in  the  preparation 
of  it  except  for  the  purpose  of  giving  it  a 
malt  flavor;  that  some  caramel  is  used  for 
the  purpose  of  coloring  it  and  giving  it  the 
appearance  of  aged  whisky;  that  there  are 
some  few  drugs  in  it,  but  in  such  small 
quantities  that  the  analysis  failed  to  show 
them;  that  the  quantity  of  whisky  used  is 
largely  in  excess  of  what  would  be  necessary 
either  to  extract  or  to  preserve  the  medicinal 
properties  of  any  herbs,  roots,  or  drugs,  40 
to  50  per  cent  proof  spirits  being  sufficient 
for  those  purposes  in  any  case.  The  fact  that 
there  are  labels  on  the  bottles,  or  that  it  is 
called  a  medicine  or  medicinal  preparation, 
does  not  make  it  so.  A  great  many  people 
regard  all  whiskies  as  possessing  medicinal 
virtues,  and  no  doubt  there  are  some  diseases 
which,  by  a  prompt  use  of  whisky — I  mean 
plain  whisky — may  be,  if  not  cured,  at  least 
temporarily  relieved ;  but  that  fact  alotie  does 
not  authorize  dealers,  whether  druggists  or 
others,  to  sell  them  without  paying  the  spe- 
cial tax  required  by  law.  A  manufacturer 
of  medicinal  articles  putting  up  preparations 
containing  supposed  curative  elements  of 
medicinal  substances,  supposed  or  claimed  to 
possess  the  virtue  of  curing  or  relieving  dis- 
orders of  the  human  body,  may  use  in  the 
preparation  thereof  such  a  per  cent  or  quanti- 
ty of  alcohol  or  distilled  spirits  as  he,  in  his 
honest  judgment,  thinks  necessary  to  extract 
the  virtues  of  the  ingredients  used  and  to 
hold  the  same  in  solution,  and  the  merchant 
or  druggist  selling  such  articles  in  good  faith 
as  a  medicinal  preparation  is  not  guilty  of 
the  offenpe  charged  in  this  indictment.  But 
if,  as  a  matter  of  fact,  such  preparation  con- 
tains a  large  percentage  of  alcohol  or  spirits — 
as  much  as  oO  per  cent,  or,  as  the  evidence  in 
this  case  shows,  88  per  cent  of  proof  spirits — 
the  fact  that  there  are  other  ingredients  in 
it  which  possess  curative  powers  does  not 
authorize  the  sale  of  such  articles  without 
the  payment  of  the  special  tax.  The  laws 
against  such  sales  are  not  to  be  evaded  by 
mere  names  which  may  be  added  or  used  to 
designate  a  certain  preparation  composed  in 


the  essential  parts  of  distilled  spirits.  The 
law  does  not  tolerate  subterfuges,  and  merely 
disguising  whisky  or  distilled  spirits  by  aro- 
matic or  other  drugs,  or  putting  some  herbs 
or  roots  in  them  to  serve  as  a  substitute  for 
whisky,  is  not  to  be  tolerated.  If  the  prin- 
cipal ingredient  is  whisky,  it  is  immaterial 
whether  it  is  called  a  patent  or  proprietary 
medicine,  or  by  any  other  name.  In  this  case, 
if  you  find  that  this  'Duffy's  Malt  Whiskey' 
is  principally  whisky,  diluted  with  water  so 
as  to  reduce  it  below  the  100  proof,  but  is 
over  50  per  cent  proof,  or,  as  the  evidence 
in  this  case  tends  to  show,  88  per  cent  proof, 
then  the  fact  that  there  are  some  drugs  in 
it,  or  that  it  is  called  a  medicine,  does  not 
relieve  a  dealer  from  the  payment  of  thf 
special  tax,  and,  as  the  defendant  admits  the 
sale  of  this  whisky,  if  you  find  that  it  is 
principally  whisky  your  verdict  should  be 
'Guilty.'  But  if,  on  the  other  hand,  you  be- 
lieve from  the  evidence  in  this  case  that  it 
is  a  medicinal  preparation,  and  that  the 
whisky  used  in  it  is  no  more  than  is  necessary 
for  the  purpose  of  extracting  the  virtues  of 
the  drugs  used  and  preserving  them,  then 
your  verdict  should  be  *Not  guilty.* " 

The  question  whether  Jamaica  Ginger  or 
mixtures  containing  ginger,  into  the  prepara- 
tion of  which  alcohol  enters,  are  intoxicating 
liquors,  is  discussed  in  the  note  to  State  v. 
Miller,  Ann.  Cas.  1916B  365. 

Preparation  Sunt'eptihle  of  V^e  as 
Beverage, 

Where  a  compound,  which  though  having 
medicinal  ingredients,  contains  a  high  per- 
centage of  alcohol,  is  capable  of  use  as  a 
beverage  and  is  actually  used  as  a  beverage, 
it  comes  within  the  purview  of  a  statute  regu- 
lating sales  of  intoxicating  liquor.  McNiel 
v.  Horan,  153  la.. 630,  133  X.  W.  1070  ("Cen- 
tennial Tonic  Bitters"  shown  to  contain  30 
per  cent  of  alcohol). 

Tlie  sale  of  an  alleged  medicinal  compound 
found  to  be  a  beverage  and  salable  not  be- 
cause of  its  medicinal  qualities  but  only  W- 
cause  of  the  quantity  of  alcohol  contained 
therein  has  been  held  to  constitute  an  un- 
authorized sale  of  intoxicating  liquor.  Tims 
in  Clement  v.  Dwight,  137  App.  Div.  389,  121 
K.  Y.  S.  788,  an  action  on  the  penal  bond  of 
the  defendant  druggists  on  the  ground  that  in 
selling  "Peruna,"  which  was  shown  to  contain 
approximately  27  per  cent  alcohol,  sales  of 
liquor  had  been  made  contrary  to  the  term^i 
of  their  license  authorizing  them  to  sell 
liquors  only  on  the  written  prescription  of » 
physician  and  alcohol  for  medicinal  purposes 
without  a  prescription,  judgment  againist  the 
defendants  and  their  sureties  on  the  bond 
was  sustained,  the  findings  of  the  jury 
establishing  that  the  *'Peruna'*  sold  was  not 
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•for  medicinal  purposes,  but  was  a  beverage 
salable  only  because  of  the  quantity  of  alcohol 
contained  in  it. 

In  Berner  v.  McHenry,  169  la.  483,  151  N. 
W.  450,  "Pabst  Extract,  the  best  tonic"  a 
preparation  having  as  its  ingredients  malt, 
hops,  calcium  hypophosphite,  ironpyrophos- 
phite,  and  alcohol  to  the  strength  of  five  per 
cent  was  held  to  come  within  the  purview  of 
a  statute  prohibiting  the  sale  of  "malt  liq- 
uor," since  it  contained  alcohol  and  could 
he  and  was  used  as  a  beverage.  The  fact  that 
it  was  manufactured  so  as  not  to  be  intoxi> 
eating  in  its  ordinary  use  as  a  beverage  was 
considered  immaterial.  Compare  the  report- 
ed case. 

In  Dr.  C.  Bouvier  Specialty  Go.  v.  James, 
133  Ky.  680,  118  S.  W.  381,  a  product  called 
•'buchu  gin,"  containing  some  46  per  cent  of 
alcohol  and  having  certain  of  the  constituent 
elements  of  buchu  to  which  syrup  and  water 
were  added  which  made  it  potable,  was  held 
to  come  within  the  terms  of  a  statute  re- 
quiring the  payment  of  a  license  tax  on  "the 
business  of  compounding,  rectifying,  adulter- 
ating, or  blending  distilled  spirits."  The 
court  said:  'The  product  ...  is  manu- 
factured by  pouring  pure  gin.  upon  a  bed  or 
mat  of  buchu  leaves  and  allowing  it  to  per- 
colate through;  then  add  distilled  water  and 
»yrup,  the  gin  comprising  come  50  per  cent 
or  more  of  the  compound.  *Gin*  is  distilled 
alcoholic  spirits,  made  from  rye  and  barley, 
flavored  with  juniper  berries  or  turpentine. 
It  is  notoriously  strong  alcoholic  spirits. 
When  diluted  and  sweetened,  with  the  slight 
flavor  of  buchu  leaves  added,  it  would  be,  and 
doubtless  is,  an  attractive  drink  as  a  bever- 
age, and  is  so  advertised  by  appellant.  The 
quantity  of  the  medicinal  properties  of  buchu 
leaves  is  negligible,  or  may  be,  as  this  product 
is  made;  but,  although  it  may  have  some 
medicinal  quality,  its  main  constituent  is 
gin,  and  the  principal  use  designed  for  it  is 
as  a  beverage.  The  process  of  making  it  is 
a  'compounding'  or  'adulterating,'  as  those 
words  are  used  in  the  statute." 

Where  an  alleged  medicinal  preparation 
•containing  alcohol  is  held  to  come  within 
the  purview  of  a  statute  forbidding  the  sale 
of  intoxicating  liquors  without  a  permit  or 
license,  the  fact  that  the  defendant  makes 
a  sale  thereof  in  good  faith  as  a  medicine 
will  not  be  a  defense,  the  intent  or  motive 
with  which  the  sale  is  made  being  immaterial. 
Com.  V.  Hallett,  103  Mass.  452.  See  also 
State  V.  Benson,  154  la.  313,  134  N.  W.  851. 
Thus  in  Com.  v.  Hallett,  supra,  it  was  held 
that  the  trial  court  properly  ruled  as  fol- 
lows: **That  the  defendant  might  show  that 
the  article  ['plantation  bitters']  sold  was  a 
medicine,  or  that  it  was  not  intoxicating 
liquor,  but  that  his  statement  that  he  sold 
it  as  medicine  in  good  faith,  and  proof  that 


it  was  generally  sold  as  a  medicine,  would 
not  be  a  defense;  that  it  was  his  duty  to  as- 
certain what  was  the  character  of  the  article 
he  sold,  and  if  he  sold  it  without  ascertaining 
its  true  quality,  and  it  was  intoxicating  liq- 
uor, he  would  l>e  liable  therefor."  In  Clement 
v.  Dwight,  137  App.  Div.  389,  121  N.  Y.  S. 
788,  an  action  brought  by  the  state  commis- 
sioner of  excise  against  the  defendant  drug- 
gists to  recover  the  penalty  named  in  their 
penal  bond,  alleged  to  have  been  violated  by 
the  sale  of  "Peruna,"  it  was  held  that  the 
defendants  were  properly  denied  the  oppor- 
tunity to  show  that  they  acted  in  good  faith 
in  making  the  sale,  believing  it  was  a  medi- 
cine, the  court  saying  that  the  question  of 
intent  was  unimportant  since  the  action  was 
on  contract  to  recover  damages  for  breach 
of  its  conditions  and  the  amount  of  damages 
was  fixed  and  liquidated  by  the  agreement 
itself. 

Particular  Statutory  Provisions, 

The  intoxicating  liquor  statutes  of  some  ju- 
risdictions refer  directly  to  the  sale  of  bitters 
or  compounds  of  which  alcohol  forms  an  in- 
gredient, and  such  statutes  have  been  held  to 
include  alleged  medicinal  preparations,  within 
their  purview.  Tlius  in  State  v.  Neese,  38  S. 
C.  261,  16  S.  E.  893,  the  court  sustained  the 
conviction  of  the  defendant  for  selling  "bucks- 
thorn  bitters"  and  "gin  bitters"  under  a  stat- 
ute reading  as  follows:  "Hereafter  the  sale 
of  all  wines,  fruits  prepared  with  spirituous 
liquors,  hitterSy  or  other  beverages,  of  which 
spirituous  liquors  form  an  ingredient,  is  here- 
by prohibited  within  the  limits  of  this  state, 
except  in  the  incorporated  limits  of  cities, 
towns,  and  villages,  when  they  shall  only  be 
sold  under  the  same  terms  as  intoxicating 
liquors,  as  provided  for  in  the  preceding  sec- 
tion." 

With  reference  to  the  term  "intoxicating 
bitters"  as  used  in  the  Alabama  statute 
making  it  "unlawful  for  any  person,  firm, 
corporation,  or  association,  within  this  state 
to  manufacture,  sell,  barter,  exchange,  give 
away  to  induce  trade,  furnish  at  public 
places  or  otherwise  dispose  of  any  alcoholic, 
spirituous,  vinous  or  malt  liquors,  intoxicat- 
ing hitters  or  beverages  or  other  liquors  or 
beverages  by  whatsoever  name  called,  which 
if  drunk  to  excess  will  produce  intoxication," 
the  court  in  Marks  v.  State,  48  So.  864,  said: 
"This  term  has  been  held  to  include  those 
bitters,  beverages,  or  decoctions  in  which  the 
distinctive  character  and  effect  of  intoxicat- 
ing liquors  are  present,  so  that  it  may  be  used 
as  a  beverage,  notwithstandng  the  other  in- 
gredients it  may  contain.  If,  however,  it 
can  be  so  used  as  a  beverage,  though  the 
other  ingredients  are  medicinal  and  predomi- 
nate, and  alcohol  is  used,  to  preserve  those 
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medicinal  ingredients,  and  serve  as  a  vehicle 
for  them,  then  it  may  or  may  not  be  included, 
depending  upon  the  evidence  in  each  particular 
case.  It  is  not  within  the  power  or  province 
of  any  court  to  declare,  as  a  matter  of  law, 
that  any  particular  bitters  or  beverage  is  or 
is  not  intoxicating,  unless  the  statute  or  other 
law  so  declares,  or  it  be  one  the  effect  of 
which  every  one  is  presumed  to  know — if  such 
there  be.'* 

An  OklahoKx  statute  forbids  any  person 
"to  manufacture,  sell,  barter,  give  away  or 
otherwise  furnish  any  liquors  or  compounds 
of  any  kind  or  description  whatsoever,  wheth- 
er medicated  or  not,  which  contain  as  much 
as  one-half  of  one  percentum  of  alcohol,  meas- 
ured by  volume,  and  which  is  capable  of  being 
used  as  a  beverage,  except  preparrations  com- 
pounded by  any  licensed  pharmacist,  the  sale 
of  which  would  not  subject  him  to  the  pay- 
ment of  the  special  tax  required  by  the  laws 
of  the  United  States.**  See  Moss  v.  State,  4 
Okla.  Crim.  247,  111  Pac.  960,  wherein  the 
court  said  obiter:  ''This  provision  is  intend- 
ed to  forbid  the  sale  of  patent  medicines  and 
medicated  drinks  and  compounds  which  con- 
tain alcohol  and  are  capable  of  being  used  as 
a  beverage." 

In  State  v.  Wills,  154  Mo.  App.  605,  136  S. 
W.  25,  wherein  it  appeared  that  the  term 
"intoxicating  liquor"  was  defined  by  the 
dramshop  statute  to  include  ''any  composition 
of  which  spirituous  liquor  is  a  part"  and  by 
the  local  option  statute  to  include  a  "beverage 
containing  alcohol  in  any  quantity  whatever" 
and  wherein  the  question  arose  whether  "Pe- 
ruvian Strengthening  Elixir**  and  "Harter's 
Wild  Cherry  Bitters**  were  intoxicating  liq- 
uors, the  court  laid  down  the  rule  that  any 
composition  containing  alcohol  in  any  quan- 
tity which  was  capable  of  being  used  as  a  bev- 
erage fell  within  that  category  regardless  of 
its  ability  to  produce  intoxication.  The  court 
said:  *'We  do  not  think,  .  .  .  that  it 
was  the  intention  of  the  legislature  to  put 
under  the  ban  all  compositions  containing 
alcohol.  Such,  for  instance  as  tinctures  and 
extracts  sold  for  toilet  and  culinary  purposes, 
and  of  such  character  as  to  be  incapable  of 
being  used  as  a  beverage.  The  evil  sought  to 
be  remedied  by  all  laws  against  the  sale  of 
intoxicating  liquors  is  the  evil  that  flows  from 
its  use  as  a  beverage  and  the  purpose  of  the 
legislature  in  providing  that  the  term  in- 
toxicating liquors  shall  be  construed  to  mean 
'fermented,  vinous  or  spirituous  liquors,  or 
any  composition  of  which  fermented,  vinous 
or  spiritous  liquors  is  a  part'  (section  3016) 
was  to  cut  off  the  possibility  of  the  sale  of 
substitutes  for  the  ordinary  liquors,  and  the 
local  option  statute,  in  order  to  make  as- 
surance doubly  sure,  adds  *or  beverage  con- 
taining  alcohol    in    any   quantity   whatever.* 


However,  this  clanse  adds  nothing  to  the  force 
of  the  provisions  against  the  sale  of  intoxi- 
cating liquor,  for  all  beverages  containing 
alcohol  in  any  quantity  whatever  are,  under 
our  statute,  intoxicatii^  liquor  whether  a 
person  can  drink  enough  of  it  to  produce 
intoxication  or  not.  Our  conclusion  is  that 
the  term  intoxicating  liquor,  as  defined  in 
our  statute,  means  any  composition  contain- 
ing alcohol  in  any  quantity  which  is  capable 
of  being  used  as  a  beverage.** 

A  manufacturer  who  is  registered  as  the 
proprietor  of  a  patent  medicine  and  holds  a 
certificate,  in  accordance  with  the  provisions 
of  the  Canadian  Proprietary  or  patent  medi- 
cine act,  giving  him  the  right  to  sell  such 
medicine,  cannot  be  prosecuted  under  the 
sales  of  liquor  act  for  selling  it,  even  though 
it  does  contain  a  higher  percentage  of  alcohol 
than  is  permitted  under  said  proprietary  or 
patent  medicine  act.  If  the  medicine  he 
sells  does  not  comply  with  the  provisions  of 
the  latter  act,  the  proper  course  is  to  prose- 
cute him  under  tiiat  act.  Rex  v.  Druggist 
Sundries  Co.  35  West.  L.  Rep.  681,  9  Sa^k. 
L.  Rep.  443,  31  Dominion  L.  R.  761. 

Bvidenre  «»  to  Character  of  Preparation, 

For  the  purpose  of  determining  whether 
"Dewitts  Stomach  Bitters"  was  an  intoxicat- 
ing liquor  it  was  held  in  People  v.  Seeley,  10.5 
App.  Div.  140,  93  X.  Y.  S.  982,  affirmed  183 
X.  Y.  544,  wherein  the  defendant  admitted 
the  sale  for  which  the  prosecution  wag 
brought  as  well  as  others  on  a  particular  day, 
that  the  testimony  of  a  person  purchasing 
and  drinking  thereof  on  the  day  in  question 
as  to  its  effect  on  him,  as  well  as  that  of 
other  witnesses  that  he  was  in  an  intoxicat- 
ed condition  after  taking  the  drinks,  was  com- 
petent. 

In  Clement  v.  Dwight,  137  App.  Div.  389, 
121  N.  Y.  S.  788,  wherein  the  plaintiff,  the 
commissioner    of    excise,    claimed    that   the 
compound  called  'Teruna"  was  a  beverage, 
and  that  the  drug  ingredients  in  it  did  not 
make  it  a  proprietary  mixture  of  medicinal 
value  or  detract  from  its  use  as  an  alcoiioHc 
stimulant,  it  was  held  that  an  expert  witness, 
after    testifying   that    it    contained    twenty 
seven  and  thirty-one  one-hundredths  per  cent 
alcohol  by  volume,  and  seventy-two  and  sixty 
nine  one  hundredths  per  cent  water  by  volume- 
could    further    testify   to    the   percentage  of 
alcohol  contained  in  standard  whisky,  decani 
ed  wines,  and  lager  beer  specifically  named 
as  liquors  in  tlie  Liquor  Tax  Law.    The  court 
said:     **In  order  that  the  jurors  might  ap 
preciate   the  force  of  this  claim  the  plain 
tiff  was  permitted  to  show  the  quantity  of 
alcohol  in  certain  well-known  beverages  whicb 
were  specifically  defined  to  be  liquors  in  the 
act.      The    jurors    may    possibly   have   beea 
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assisted  to  some  extent  by  this  proof  in  de- 
termining whether  Per  una  might  be  used 
as  a  beverage."  But  the  court  added:  '"The 
evidence,  however,  was  unimportant,  and,  even 
if  objectionable,  could  not  have  been  harm- 
ful. The  quantity  of  alcohol  in  the  mixture 
was  not  controverted.  The  position  of  the 
defendants  was  that  the  addition  of  the 
drugs  to  the  mixture  made  it  a  proprietary 
medicine  and  a  remedy  in  the  treatment  of 
certain  specific  diseases.  The  stimulating  ef* 
feet  of  the  alcohol  was  not  lestsened  by  the 
drugs.  If  the  ingredients,  which  it  is  claimed 
gave  medicinal  value  to  the  compound,  were 
eliminated,  it  could  not  be  claimed  that  the 
alcohol,  although  diluted  with  water,  was 
not  liquor  within  the  meaning  of  the  act. 
The  proof  was  not  directed  to  the  intoxicat- 
ing properties  of  Peruna,  or  at  least  only  in- 
cidentally. One  of  the  tests  applied  to  any 
mixture  for  the  purpose  of  ascertaining 
whether  it  is  liquor  within  the  meaning  of 
the  Liquor  Tax  Law  is  the  quantity  of  alco- 
hol it  contains.  When  there  is  found  in  any 
preparation  twenty-seven  per  cent  of  alcohol 
and  seventy-three  per  cent  of  water  it  is 
clear  it  must  be  a  liquor  within  the  act 
unless  its  effect  is  destroyed  or  largely  neu- 
tralized by  its  mixture  with  otiier  ingredients, 
and  that  was  not  the  effect  produced  by  tlie 
cubebs,  corydalis  formosa  and  the  other  com- 
ponent  parts  of  Peruna." 

In  Clement  v.  Dwight,  supra,  it  was  further 
held  that  the  defendants  in  support  of  their 
claim  that  'Teruna"  was  a  proprietary  medi- 
cine were  not  entitled  to  show  the  percentage 
of  alcohol  in  tincture  of  arnica  and  other 
preparations  recognized  as  standard  medicines 
in  the  United  States  Dispensatory.  The  court 
said:  "Each  of  these  preparations,  althougli 
designated  as  a  medicine  in  the  dispensatory 
mentioned,  may  have  been  liquor  within  the 
compass  of  the  Liquor  Tax  Law.  After  all, 
the  only  question  the  jury  was  interested  in 
was  the  character  of  the  Peruna  sold  .  .  . 
and  its  component  parts  were  not  in  contro- 
versy to  any  extent." 

In  Cullinan  v.  Dwight,  51  Misc.  221,  100 
N.  Y.  S.  806,  which  was  an  action  on  a 
druggist's  bond  based  on  an  alleged  illegal 
sale  of  *'Peruna,"  it  was  held  that  an  applica- 
tion of  the  plaintiff  for  a  commission  to 
take  testimony  as  to  the  ingredients  of  tlie 
preparation  would  not  be  refused  on  the 
ground  that  the  formula  was  a  trade  secret  or 
because  the  witnesses  bore  a  confidential  rela- 
tion to  the  manufacturer. 

Character  of  Preparation  as  Question  of 

Fact. 

"Whether    a    particular    mixture   contain- 
ing alcohol  is  a  medicinal  compound — a  medi- 
cine— and  imfit  for  use  except  in  medicinal 
Ann.  Cas.  1917C. — 58. 


doses,  is  generally  a  question  of  fact."  Peo- 
ple V.  Sharrar,  164  Mich.  267,  127  N.  W.  801, 
130  X.  W.  693.  But  in  that  case  it  was  held 
that  no  such  question  of  fact  was  presented 
with  respect  to  a  mixture  containing  10 
grains  of  quinine  and  8  ounces  of  whisky.  "It 
IS  common  knowledge,"  said  the  court,  "that 
it  is  neither  impossible  nor  uncommon  for 
such  a  mixture  to  be  drunk,  and  that  to  one 
used  to  and  desiring  intoxicants  the  presence 
of  the  quinine  does  not  prevent  sucli  use  of 
the  whisky  as  is  desired.  Such  a  mixture  is 
witliout  doubt  an  intoxicating  liquor." 

Wliile  the  court  may  assume  that  whisky, 
alcohol,  wine,  beer  and  all  other  well-known 
spirituous  or  fermented  liquors  are  intoxicat- 
ing, "Peruvian  Strengthening  Elixir"  and 
"Barter's  Wild  Cherry  Bitters"  have  not  yet 
reached  such  a  distinction  as  intoxicating 
beverages  as  will  warrant  the  court  in  taking 
judicial  knowledge  that  they  are  intoxicating. 
^State  v.  Wills,  154  Mo.  App.  605,  136  S.  W. 
25,  wherein  it  was  said:  ''The  instruction 
should  have  submitted  to  the  jury  the  ques- 
tion whether  these  liquids  contained  alcohol 
in  any  quantity  and  were  capable  of  being 
used  as  a  beverage,  or  contained  alcohol 
and  were  sold  as  a  beverage." 
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Constitutional  Law  —  Self-ezeontinc 
ProTiaiona  —  As  to  Sohool  Taxes. 
Const,  art.  5,  §  28,  declares  that  no  money 
shall  be  drawn  from  the  treasury  except  in 
pursuance  of  a  specific  appropriation  made  by 
law,  which  shall  not  be  longer  than  two  years. 
Article  14,  §§  1-4,  respectively,  provide  that 
common  schools  shall  be  maintained,  that  no 
school  fund  shall  be  used  for  any  other  pur- 
pose, that  the  general  assembly  shall  provide 
by  general  laws  for  the  support  of  common 
schools  bv  taxes,  that  school  districts  may  be 
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allowed  to  levy  special  taxes,  and  that  the 
supervision  of  public  schools  and  the  execu- 
tion of  laws  relating  thereto  shall  be  vested 
in  such  officers  as  may  be  provided  for  by  the 
general  assembly.  It  is  held  that  the  provi- 
sion of  the  constitution  relating  to  school 
taxes  is  self-executing,  except  that  the  legis- 
lature may,  every  two  years,  determine  what 
percentage  of  the  maximum  school  tax  shall 
be  levied,  and  no  specific  biennial  appropria- 
1ion  by  the  legislature  is  necessary  to  au- 
thorize tlie  payment  of  school  funds  for  com- 
mon  school  purposes. 

[See  7  Ann.  Cas.  627;  18  Ann.  Cas.  199; 
Ann.   Cas.   li)14C   1116.] 

States  —  FLioal  Affairs  —  Validity  of 
Continnins  Appropriation. 

Laws  1911,  p.  299,  by  which  the  legislature 
made  appropriations  for  school  purposes,  is 
valid  as  a  continuing  appropriation,  where 
the  appropriations  were  for  authorized  ob- 
jects; tlie  provision  requiring  biennial  appro- 
priations not  applying. 

Schools  — •  DiTersion  of  School  Funds  — > 
Purpose  for  Which  Appropriation 
Permissihle. 

High  schools  fall  within  the  term  of  "com- 
mon schools,''  used  by  Const,  art.  14,  and  an 
appropriation  for  such  schools  is  authorized. 

[See  iiote  at  end  of  this  case.] 

Same. 

While  the  establishment  of  separate  normal 
schools  for  the  education  of  teachers  is  not 
a  part  of  the  common  school  system,  yet  high 
schools  where  a  normal  training  is  given  are 
part  of  the  "common  schools"  within  Const, 
art.  14,  §  3. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Const,  art.  14,  §  1,  providing  for  the 
establishment  of  free  schools  whereby  all  per- 
sons between  the  ages  of  6  and  21  may  re- 
ceive gratuitous  instruction,  the  common 
school  funds  cannot  be  expended  for  the  in- 
struction of  persons  without  those  ages. 

[See  note  at  end  of  this  case.] 

Distrihntion  of  School  Funds  —  Neces- 
sity of  Unif orniity. 

While  there  is  no  express  provision  for  uni- 
formity, the  distribution  of  common  school 
funds  must  be  uniform. 

Same. 

I^ws  1911,  p.  299,  making  appropriations 
for  state  aid  of  high  schools,  is  discrimin- 
atory in  so  far  as  it  prohibits  any  aid  to  high 
schools  in  cities  of  over  3,500  inhabitants  and 
gives  all  of  its  aid  to  rural  high  schools. 

Appeal  from  Pulaski  Chancery  Court: 
Martineau,  Judge. 

Action  by  W.  O.  Edmondson  et  al.,  plain- 
tiffs, against  M.  F.  Dickinson  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
appeal.  Action  by  B.  A.  Spradlin,  plaintiff, 
against  M.  F.  Dickinson  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 


Win.  L.  Moose,  Jno.  P.  Streepetfy  J.  Bern- 
hardt, D.  A.  Bradham,  Colenwn  d  Lewis 
and  Wallace  Townaend  for  appellants  Dickin- 
son et  al. 

W.  0.  Ednumdsoti,  pro  se, 

Allyn  Smith  for  appellant  Spradlin. 

[83]  lUcCurxocH,  C.  J. — We  have  consid- 
ered both  of  these  cases  together,  as  they 
involve  kindred  questions  whicli  may  be  cov- 
ered bv  one  general  discussion.  At  anv  rate, 
they  pertain  to  the  same  subject — the  com- 
mon school  fund  of  the  State — and  the  con- 
sideration of  each  case  involves,  to  some  ex- 
tent, the  other. 

In  the  first  case,  W.  O.  Edmondson  and 
J.  G.  Albright,  two  citizens  and  taxpayers  of 
the  State,  seek  to  enjoin  the  Auditor  and 
Treasurer  from  issuing  warrants  and  paying 
out  common  school  funds  of  the  State  pur- 
suant to  an  act  of  the  General  Assembly  of 
1911,  appropriating  the  sum  of  $50,000  to 
be  used  in  aid  of  high  [84]  schools  and  in 
providing  normal  training  departments  to 
said  schools.  The  chancellor  granted  the  re- 
lief prayed  for  by  the  plaintiffs,  and  the 
Auditor  and  Treasurer  have  appealed. 

In  the  other  case,  B.  A.  Spradlin,  a  citizen 
and  taxpayer  of  the  State,  seeks  to  restrain 
the  Auditor  and  Treasurer  from  disbursing 
the  common  school  fund  of  the  State  on  the 
ground  that  there  has  been  no  appropriation 
made  by  the  Legislature  authorizing  such 
disbursements.  The  chancellor  denied  the  re- 
lief sought  in  that  case,  and  rendered  a  dp- 
cree  dismissing  the  complaint  for  want  of 
equity,  from  which  decree  the  plaintiff  haa 
prosecuted  an  appeal. 

The  principal  contention  in  both  of  the 
cases  is  that  the  following  provision  of  the 
Constitution  applies  to  the  common  school 
fund:  '*Xo  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  specific  ap- 
propriation made  by  law,  the  purpose  of 
which  shall  be  distinctly  stated  in  the  hill, 
and  the  maximum  amount  which  may  be 
drawn  shall  be  specified  in  dollars  and  cents: 
and  no  appropriation  shall  be  for  a  longer 
period  than  two  years."  Section  29,  article 
5,  Constitution  of  1874. 

(1-2)  The  General  Assembly  of  1913  did 
not  pass  any  bill  making  appropriation  of 
the  school  funds  of  the  State.  In  fact,  it 
may  be  said,  as  a  part  of  the  history  of  the 
legislation  of  the  State,  that  it  has  never 
been  deemed  necessary  by  the  law-makers  to 
make  an  appropriation  of  school  funds,  and 
that  has  never  been  done.  It  is  insisted  now, 
for  the  first  time,  that  the  provision  of  the 
Constitution  referred  to  applies  to  the  school 
funds,  and  that  none  of  the  funds  can  be 
paid  out  in  the  absence  of  a  specific  appro- 
priation thereof  by  the  General  A.ssenibly. 
Counsel,  asserting  that  view,  rely  upon  the 
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case  of  Moore  v.  Alexander,  85  Ark.  171,  107 
S.  W.  395,  where  we  held  that  the  Capitol 
fund  collected  pursuant  to  a  special  tax 
levied  for  the  purpose  of  building  a  State 
Capitol  could  not  be  paid  out  unless  there 
had  been  a  biennial  appropriation  specifying 
the  amount  to  be  used.  It  was  insisted  in 
that  case  that  the  clause  of  the  Constitution 
referred  to  above  applied  only  to  the  ordi- 
nary expenses  of  the  State  Government  to 
[86]  be  paid  out  of  the  general  revenue,  and 
that  it  had  no  application  to  the  levy  of  a 
special  tax:  for  a  specified  purpose  such  as 
building  the  State  Capitol.  We  refused  to 
recognize  that  distinction,  and  held  that  the 
provision  was  more  general  in  its  nature 
than  that  construction  would  warrant,  and 
applied  at  least  to  all  revenues  raised  for 
State  purposes.  We  are  unwilling  to  recede 
from  the  position  taken  in  that  case,  for  it 
is  plain  that  the  framers  of  the  Constitution 
intended  to  place  an  unmistakable  limita- 
tion upon  the  authority  of  public  oflRcials  in 
paying  out  public  funds,  and  to  declare  that 
all  the  State  funds  which  are  within  the 
purview  of  that  provision  must  be  held  in 
the  treasury,  until  a  specific  appropriation 
thereof  has  been  made  by  the  I^egislature. 
The  power  of  the  General  Assembly  with  re- 
spect to  the  public  funds  raised  by  general 
taxation,  is  supreme,  and  no  State  official, 
from  the  highest  to  the  lowest,  has  any  power 
to  create  an  obligation  of  the  State,  either 
legal  or  moral,  unless  there  has  first  been  a 
specific  appropriation  of  funds  to  meet  the 
obligation.  The  Constitution  provides,  too. 
that  no  appropriation  shall  be  for  a  longer 
period  than  two  years,  and  thus  a  period  is 
fixed  over  which  the  law-makers  hold  com- 
plete control  over  the  purse-strings  of  the 
State. 

But  the  question  of  the  application  of  this 
provision  of  the  Constitution  to  the  common 
school  fund  is  another  thing.  The  provision 
referred  to  above  is  contained  in  article  5, 
which  deals  with  the  powers  and  duties  of 
the  General  Assembly.  The  Constitution,  in 
another  article  (14),  deals  entirely  with  the 
school  tax,  and  that  subject  was  by  the 
framers  of  the  Constitution  lifted  entirely 
outside  of  the  scope  of  any  other  specific 
regulation.  It  is  worth  while  to  copy  that 
article  in  full,  and  it  is  as  follows: 

"Section  1.  Intelligence  and  virtue  being 
the  safeguards  of  liberty  and  the  bulwark 
of  a  free  and  good  Government,  the  State 
shall  ever  maintain  a  general,  suitable  and 
eflicient  system  of  free  schools,  whereby  all 
persons  in  the  State  between  the  ages  of  six 
and  twenty-one  years  may  receive  gratuitous 
instruction. 

[86]  "Sec.  2.  No  money  or  property  be- 
longing to  the  public  school  fund,  or  to  thi« 
State  for  the  benefit  of  schools  or  universi- 
ties, shall  ever  be  used  for  any  other  than 
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for  the  respective  purposes  to  which  it  be- 
longs. 

"Sec.  3.  The  General  Assembly  shall  pro- 
vide by  general  laws  for  the  support  of  com- 
mon schools  by  taxes,  which  .shall  never  ex- 
ceed in  any  one  year  two  mills  on  the  dollar 
on  the  taxable  property  of  the  State,  and  by 
an  annual  per  capita  tax  of  one  dollar,  to  be 
assessed  on  every  male  inhabitant  of  this 
State  over  the  age  of  twenty-one  years.  Pro- 
vided, the  General  Assembly  may  by  general 
law  authorize  school  districts  to  levy  by  a 
vote  of  the  qualified  electors  of  such  district 
a  tax  not  to  exceed  five  mills  on  the  dollar 
in  any  one  year  for  school  purposes.  Pro- 
vided, further,  that  no  such  tax  shall  be 
appropriated  to  any  other  purpose  nor  to 
any  other  district  than  that  for  which  it  was 
levied. 

"Sec.  4.  The  supervision  of  public  schools 
and  the  execution  of  the  laws  regulating  the 
same  shall  be  vested  in  and  confided  to  such 
officers  as  may  be  provided  for  by  the  General 
Assembly." 

(3)  Section  3  has  been  amended  so  as  to 
increase  the  State  school  tax  from  two  mills 
to  three  mills,  and  also  to  increase  the  dis- 
trict school  tax,  but  in  all  other  respects  the 
section  remains  the  same.  This  provision  is 
self-executing,  except  that  the  General  As- 
sembly  has  the  power,  biennially,  to  deter- 
mine what  percentage  of  the  school  tax  up 
to  the  maximum  shall  be  levied,  and  also 
that  the  electors  of  the  school  districts  of 
the  State  shall  determine  how  much  of  the 
district  tax  may  be  levied.  Tlie  Constitution 
sets  apart  the  fund  for  the  purpose  named, 
and  it  can  be  used  for  no  other.  It  is,  in 
other  words,  a  constitutional  appropriation 
of  the  fiinds  for  the  maintenance  of  the  com- 
mon schools,  and  it  was  not  contemplated 
that  a  special  appropriation  of  those  funds 
by  the  law-makers  was  necessary  to  make  the 
funds  available.  No  reason  can  be  suggested 
why  the  framers  of  the  Constitution  could 
have  intended  to  confer  upon  the  Legislature 
the  power  to  withhold  the  school  funds  from 
the  use  named,  or  to  make  the  right  to  dis- 
burse the  funds  depend  [87]  upon  an  appro- 
priation for  each  separate  fiscal  term.  The 
thought  pervading  the  whole  article  covering 
the  subject  of  school  funds  is  that  the  funds 
thus  raised  shall  be  used  continuously  for 
the  purpose  of  maintaining  free  schools,  not 
to  hoard  up  the  money  for  particular  uses, 
but  to  distribute  the  same  by  some  just 
method  so  that  year  by  year  the  common 
schools  of  the  State  could  be  maintained. 
No  one  can  doubt  that  those  who  framed  this 
provision  had  in  mind  that  schools  were  to 
be  conducted  during  each  year,  and  that  the 
funds  would  be  dedicated  to  that  use  as  soon 
as  practical  after  the  money  came  into  the 
treasury.     Tliere  is  no  limitation  upon  the 
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powe^  of  the  Legislature  with  respect  to  the 
manner  of  distributing  or  using  the  funds, 
except  that  it  shall  be  for  common  school 
purposes.  The  command  of  the  Constitution 
is  to  provide  by  general  laws  **for  the  sup- 
port of  common  schools/'  and  that  neces- 
sarily meant  to  maintain  a  system  of  free 
schools  as  complete  as  can  be,  and  continu- 
ous in  its  operations.  Our  conclusion  is, 
therefore,  that  there  is  no  necessity  for  an 
appropriation  of  the  common  school  funds, 
and  that  the  chancellor  was  correct  in  so 
deciding  in  the  Spradlin  case. 

(4)  We  are  also  of  the  opinion  that  if  the 
Legislature  had  the  power  to  appropriate 
$50,000  for  the  purposes  named  in  the  act 
of  1011,  that  amounted  to  a  continuing  ap- 
propriation and  was  valid,  since  the  general 
provision  for  biennial  appropriations  has  no 
reference  to  school  funds.  The  Legislature 
has,  as  already  stated,  the  power  to  specify 
how  the  funds  shall  be  used  within  the  con- 
stitutional limitation  that  they  can  only  be 
used  for  common  school  purposes.  It  can 
designate  the  functionaries  through  whom  the 
funds  may  be  distributed,  and  can  ascertain 
the  basis  upon  which  such  distribution  may 
be  made,  and  that  need  not  be  done  every 
two  years,  but  can  be  regulated  by  fixed  law. 
In  other  words,  if  the  Legislature  had  the 
power  to  make  appropriation  of  money  out 
of  the  common  school  funds  for  high  school 
purposes  and  for  establishing  normal  train- 
ing departments  to  be  used  in  the  manner 
indicated  in  the  above  named  statute,  it  is 
[88]  not  necessary  to  renew  that  appropria- 
tion every  two  years. 

There  are  other  features  of  the  act  of  1911, 
however,  which  cannot  escape  our  attention. 
It  appropriates  $40,000  out  of  the  common 
school  funds  to  be  used  in  "developing  and 
aiding  high  schools,"  and  $10,000  "for  the 
purpose  of  normal  training  in  normal  train- 
ing departments  to  said  high  schools."  The 
constitutional  limitation  upon  the  applica- 
t'on  of  this  fund  is  to  common  school  pur- 
poses. It  is  too  narrow  a  view  to  take  of 
the  subject,  however,  to  say  that  high  schools 
do  not  fall  within  the  term  "common  schools" 
as  used  in  the  Constitution. 

(5-6)  There  is  a  constant  effort  to  raise 
the  standard  of  education,  and,  happily  for 
the  people  of  our  State,  the  effort  has  not 
failed  to  meet  with  a  considerable  measure 
of  success.  The  establishment  of  high  schools 
is  within  the  limits  of  common  school  educa- 
tion, because  it  merely  raises  the  standard  of 
popular  education.  High  schools  are  free 
schools  within  the  meaning  of  the  Constitu- 
tion, and  also  common  schools  within  the 
meaning  of  that  term  as  used.  Nor  can  it 
be  said  to  offend  against  tlie  provisions  of 
the  Constitution  for  the  Legislature,  in  the 
effort  to  raise  the  standard  of  education  with- 


in constitutional  limits,  to  specify  additional 
subjects  to  be  covered  within  the  high  Bchool 
training.  Progressive  thought  suggests  many 
subjects  to  be  covered  in  the  common  school 
course  of  instruction,  and  the  Legislature 
has  the  power  to  adapt  our  schools  to  the 
most  advanced  standards  so  as  to  give  to  the 
youth  of  the  State  the  best  education  obtain- 
able on  all  subjects.  We  see  no  reason, 
therefore,  why  the  Jjegislature  cannot  pro- 
vide that  normal  training  may  be  conducted 
in  the  high  schools  of  the  State.  That  i» 
preparatory  to  a  useful  vocation  in  life,  and, 
after  all,  that  is  what  education  is  for. 

All  the  authorities  which  deal  with  the 
subject  seem  to  be  unanimous  in  holding* 
that  the  establishment  of  separate  normal 
schools  for  the  education  of  teachers  is  not; 
a  part  of  the  common  school  system,  and  we 
entertain  no  doubt  of  the  correctness  of  that 
position. 

[89]  The  Supreme  Court  of  Washington » 
in  a  well  considered  case,  decided  that  sepa- 
rate normal  schools  could  not  be  maintained 
out  of  the  common  school  fund.-  The  court 
gave  a  definition  of  the  common  school  as 
"one  that  is  common  to  all  children  of  proper 
age  and  capacity,"  and  in  disposing  of  the 
matter  the  court  said:  "To  take  from  the 
one  and  give  to  the  other  by  Indirect  methods 
that  which  was  designed  for  a  special  pur- 
})ose  would  defeat  the  whole  scheme  of  the 
law,  and  open  a  way  for  the  ultimate  trans- 
position of  funds  held  under  a  most  sacred 
trust.  Courts  have  been  zealous  in  protect- 
ing the  money  set  apart  for  the  maintenance 
of  the  free  schools  of  the  country.  They 
have  turned  a  deaf  ear  to  every  enticement, 
and  frowned  upon  every  attempt,  however 
subtle,  to  evade  the  Constitution.  Promised 
benefit  and  greater  gain  have  been  alike 
urged  as  reasons,  but  without  avail.  They 
have  endeavored  to  say  in  unmistakable 
terms  that  the  common  school  fund  is  just 
what  it  purports  to  be,  a  fund  to  be  used 
for  the  sole  purpose  of  supporting  the  graded 
schools  of  the  commonwealth  under  the  sanc- 
tion of  fixed  and  uniform  laws.  It  follows 
that  all  experiments  in  education  must  be 
indulged,  if  at  all,  at  the  expense  of  the 
general  fund."  School  Dist.  No.  20  v.  Bryan, 
51  Wash.  498,  99  Pac.  28,  20  L.R.A.(X.S.) 
1033. 

Other  decisions  bearing  with  more  or  less 
effect  upon  that  question  are  to  be  found. 
People  v.  Board  of  Education,  13  Barb.  (X. 
Y.)  400:  Gordon  v.  Cornes,  47  N.  Y.  608; 
State  Female  Normal  School  v.  Auditors,  79 
Va.  233;  Underwood  v.  Wood,  93  Ky.  177, 
19  S.  W.  405,  L>  L.R.A.  825;  Collins  v.  Hen- 
derson, 11  Bush   (Ky.)  74. 

(7-8)  There  are,  however,  certain  limita- 
tions found  in  the  Constitution,  and  one  is 
the    express    limitation    that    the    commoa 
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school  fund  shalj  be  devoted  to  the  establish- 
ment of  "free  schools  whereby  all  persons  in 
the  State  between  the  ages  of  six  and  twenty- 
one  may  receive  gratuitous  instruction.'*  The 
common  school  fund  cannot  be  spent  save 
for  the  instruction  of  persons  between  those 
ages.  And  another  provision  which  we  must 
read  into  it  is  that  of  uniformity,  for  the 
fund  is  manifestly  intended  [90]  for  the  com- 
mon benefit  of  all  of  the  people  of  the  State. 
The  Legislature  has  no  authority  to  select 
an  arbitrary  basis  for  the  disbursement  of 
the  funds,  but  must  do  so  upon  some  just 
basis  relating  either  to  the  scholastic  popu- 
lation or  the  general  population  of  each  lo- 
cality or  the  amount  of  taxes  paid,  or  some 
such  equal  and  uniform  basis  of  distribution. 
The  Constitution  expressly  provides  for  uni- 
formity of  taxation,  but  there  is  no  express 
provision  with  respect  to  the  uniformity  of 
disbursement.  However,  in  the  very  nature 
of  the  subject  there  must  be  uniformity, 
otherwise  the  use  of  the  fund  would  not  be 
for  the  conmion  benefit  of  the  people. 

(9)  Now,  there  are  several  features  of  this 
act  which  we  think  are  so  discriminatory 
that  they  violate  the  doctrine  of  uniformity 
in  the  disbursement  of  the  funds.  In  the 
first  place,  the  State  High  School  Board  is 
authorized  to  select  the  particular  high 
schools  that  are  to  be  aided,  and  there  is  a 
general  provision  that  no  aid  shall  be  granted 
to  a  school  in  any  city  or  town  having  over 
3,500  inhabitants.  There  is  still  another  pro- 
vision that  pupils  of  any  age  shall  be  re- 
ceived in  the  normal  training  department  of 
the  high  schools,  and  that  violates  the  ex- 
press provision  of  the  Constitution  with  re- 
spect to  age  limits. 

In  the  State  of  Virginia,  the  Constitution 
authorizes  the  establisliment  of  normal 
schools,  but  the  court  of  appeals  of  that 
State,  speaking  on  the  subject,  said:  "It  is 
clear  that  the  normal  schools  provided  for 
by  the  Constitution,  are  intended  to  be  part 
of  the  educational  system  of  the  State;  but 
if  they  are  to  be  considered  as  part  of  the 
public  free  school  system,  they  are  required 
by  the  Constitution  to  be  uniform,  and  as  to 
each  school  diistrict  equal  upon  the  basis  of 
school  children  therein,  and  by  the  said  third 
section  their  equal  and  full  introduction  iiito 
all  the  counties  of  the  State  is  required." 
State  Female  Normal  School  v.  Auditors, 
supra. 

The  other  cases  hereinbefore  cited  illustrate 
the  strictness  of  the  rule  of  uniformity  in 
the  disbursement  of  the  common  school  fund. 

[91]  We  are  of  the  opinion  that  the  Legis- 
lature has  exceeded  its  powers  in  the  enact- 
ment of  this  statute  so  far  as  relates  to  the 
method  of  disbursing  the  funds.  The  com- 
mon school  funds  cannot  be  distributed  in  a 
partial  manner  so  as  to  discriminate  between 


different  localities.  If  the  Legislature  has 
the  power  to  take  forty  thousand  dollars  of 
the  common  school  fund  and  use  it  for  aiding 
rural  high  schools,  it  has  the  power  to  take 
an  hundred  thousand  dollars  of  it  and  use 
it  in  the  aid  of  a  high  school  in  the  largest 
city  in  the  State.  Either  constitutes  an  un- 
equal distribution  of  the  funds  which  pre- 
vents uniformity  in  the  enjoyment  of  the 
funds. 

Our  conclusion  is  that  the  chancellor  was 
correct  in  restraining  the  Auditor  and  Treas- 
urer from  using  the  common  school  funds  in 
the  manner  specified  in  the  act  of  1911,  not 
because  a  reappropriation  is  required  every 
two  years,  but  because  the  act  itself  is  void 
in  attempting  to  se^egate  fifty  thousand 
dollars  of  the  common  school  funds  and  arbi- 
trarily distribute  it  among  certain  classes  of 
beneficiaries. 

The  decree  in  each  case  is  therefore  af- 
firmed. 

Kirby,  J.,  concurs  in  No.  3719. 

Kirby,  J.,  dissents  in  No.  3756. 

NOTE. 

Pcwer  of  Xieffislatnre  'with  Kespect  to 
Expenditure  of  School  Funds. 

Generally,  917. 

Expenditure  for  Particular  Purpose: 

Normal  School,  921. 

High  School,  921. 

Private  School,  922. 

Sectarian  School,   923. 

Orphan  Asylum,  924. 

Other  State  Institution,   925. 

Transportation  of  Pupils,  925. 

School  Insurance  Fund,   925. 


OeneraUy, 

The  creation  of  a  fund  for  the  promotion 
and  maintenance  of  a  common  or  public 
school  system  is  provided  for  by  the  consti- 
tutions and  statutes  of  the  various  states, 
and  the  legislature  is  generally  given  com- 
plete authority  over  such  fund  subject  only 
to  constitutional  provisions  designed  to  pro- 
tect and  hold  it  intact  for  the  purposes 
for  which  it  is  created.  Halbert  y.  Sparks, 
0  Bush  (Ky.)  259;  School  Diet.  No.  5  v. 
Hopkins,  7  Okla.  154,  54  Pac.  437.  And  see 
the  cases  cited  throughout  this  note.  "The 
constitution  has  dedicated  this  fund  to  the 
public  free  schools  of  the  state,  and  in- 
trenched behind  its  bulwarks  it  is  beyond 
the  reach  of  the  legislature  for  any  other 
purposes  whatever.  To  this  end  it  should  be 
ever  kept  sacredly  apart  from  other  state 
funds,  and  justly  and  fully  applied  year  by 
year  to  the  maintenance  of  the  public  free 
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schools  of  the  state,  for  the  equal  benefit  of 
all  the  people  of  the  state,  to  be  ratably  dis- 
tributed among  all  the  free  school  districts 
of  the  state."  State  Female  Normal  School 
V.  Auditors,  79  Va.  233.  In  School  Dist. 
No.  20  V.  Bryan,  51  Wash.  498,  99  Pac.  28, 
20  L.R.A.(N.S.)  1033,  it  was  said:  "Courts 
have  been  zealous  in  protecting  the  money  set 
apart  for  the  maintenance  of  the  free  schools 
of  the  country.  They  have  turned  a  deaf  ear 
to  every  enticement  and  frowned  upon  every 
attempt,  however  subtle,  to  evade  the  consti- 
tution. Promised  benefit  and  greater  gain 
have  been  alike  urged  as  reasons,  but  without 
avail.  They  have  endeavored  to  say  in  un- 
mistakable terms  that  the  common  school 
fund  is  just  what  it  purports  to  be,  a  fund 
to  be  used  for  the  sole  purpose  of  supporting 
the  graded  schools  of  the  commonwealth  un- 
der the  sanction  of  fixed  and  uniform  laws. 
Tt  follows  that  all  experiments  in  education 
must  be  indulged,  if  at  all,  at  the  expense 
of  the  general  fund." 

Under  the  various  constitutional  provi- 
sions protecting  the  common  school  fund  it 
is  uniformly  held  that  the  legislature  cannot 
divert  the  school  fund  to  any  other  than 
school  purposes.  State  v.  Fitzpatrick,  5 
Idaho  499,  61  Pac.  112;  ^lorton  v.  Grenada 
Male,  etc.  Academies,  8  Smedes  &  M.  (Miss.) 
773.    And  see  the  reported  case. 

But  a  constitutional  provision  prohibiting 
the  legislature  from  appropriating  school 
funds  for  any  purpose  other  than  in  aid  of 
the  public  schools  does  not  prohibit  an  ap- 
propriation from  the  school  funds  to  meet 
the  expenses  of  the  department  of  education. 
Public  Instruction  v.  Auditor,  97  Ky.  180, 
30  S.  W.  404,  17  Ky.  L.  Rep.  46.  And  so 
it  has  been  held  that  the  superintendent  of 
public  instruction  being  immediately  connect- 
ed with  the  public  schools,  an  aet  appropriat- 
ing money  from  the  general  school  fund  for 
the  payment  of  his  salary  is  not  contrary  to 
a  provision  of  the  constitution  prohibiting 
the  appropriation  of  the  school  fund  for  other 
than  school  purposes.  State  v.  Westerfield, 
24  Nev.  29,  49  Pac.  654. 

It  has  beeiT  held  that  the  state  may  use 
a  part  of  the  proceeds  of  school  lands  to  cover 
the  expense  of  selling  other  school  lands,  on 
the  principle  that  a  trustee  may  use  a  part 
of  the  trust  estate  in  order  to  make  the  bal- 
ance available.    State  v.  Rhoades,  4  Nev.  312. 

In  School  Dist.  v.  Montgomery,  227  Pa. 
St.  370,  76  Atl.  75,  the  question  at  issue  was 
the  right  of  a  board  of  school  directors  under 
a  statute  (Act  April  11,  1899,  P.  L.  38)  to 
furnish  supplies  to  quarantined  persons,  dis- 
infect private  residences,  and  to  contract  for 
the  support,  maintenance  and  treatment  of 
persons  afflicted  with  smallpox  and  the  legal- 
ity of  payments  made  by  the  treasurer  there- 
for out  of  the  school  funds.     In  answer  to 


the  objection  that  the  act  was  invalid  as 
violative  of  the  constitution  it  was  said : 
"State  appropriations  for  the  public  schools^ 
it  is  said,  are  made  in  pursuance  of  Art.  X, 
sec.  1  of  the  constitution,  which  declares: 
'The  general  assembly  shall  provide  for  the 
maintenance  and  support  of  a  thorough  and 
efficient  system  of  public  schools  .  .  .  and 
shall  appropriate  at  least  one  million  dollars^ 
each  year  for  that  purpose.'  When  a  dan- 
gerous and  contagious  disease  makes  its  ap- 
pearance in  a  community  one  of  the  first 
results  that  follow  is  the  clo8ing  of  the  pub- 
lic schools.  If  a  portion  of  the  school  funds- 
can  be  effectively  expend(*d  in  'preventing  the 
introduction  and  spread'  of  such  disease,  we 
are  unable  to  see  how  such  expenditure  can. 
be  regarded  as  an  unlawful  diversion  of  the- 
money  from  the  broad  purpose  declared  in 
the  article  and  section  quoted.  We  therefore 
regard  the  Act  of  1899  as  a  valid  exercise  of 
the  police  power  of  the  state,  embodied  in  a. 
general  statute  which  violates  no  provision 
of  the  constitution." 

In  State  v.  Gordon,  261  Mo.  631,  170  S.  W^ 
892,  it  was  held  that  the  provisions  of  the 
constitution  of  Missouri  (Art.  11,  §§  2,  6) 
prohibiting  the  diversion  of  school  funds  to 
other  than  public  school  purposes,  was  not 
applicable  to  funds  which  the  state  specially 
appropriated  to  the  university,  normal 
schools  and  ctmsolidated  rural  high  schools, 
out  of  the  general  funds  of  the  state. 

But  an  act  providing  for  the  construction 
of  an  irrigation  canal  and  authorizing  the 
sale  of  state  school  lands  to  aid  in  the  pay- 
ment of  the  cost  of  the  canal  was  held  to  be 
unconstitutional  in  In  re  Canal  Certificates, 
19  Colo.  63,  34  Pac.  274.  And  so  an  act 
appropriating  school  lands  forming  a  part  of 
the  school  fund  to  state  forestry  purposes 
has  been  held  to  be  void  as  violating  the 
constitutional  provision  protecting  school 
funds  from  diversion  to  other  purposes. 
State  V.  Donald,  160  Wis.  21,  151  X.  W.  33K 
Likewise,  an  appropriation  by  the  legisla- 
ture of  school  funds  to  purchase  a  book 
entitled  Collins'  Historical  Sketches  of  Ken- 
tucky, was  held  to  be  unconstitutional  in 
Collins  V.  Henderson,  11  Bush  (Ky.)  74, 
wherein  it  was  said:  "It  is  insisted  for  the 
appellant  that  the  general  assembly,  possess- 
ing the  whole  legislative  power  of  the  gov- 
ernment, may  appropriate  the  revenue  of  the 
school  fund,  including  the  proceeds  of  taxes 
levied  for  educational  purposes,  for  such  ob- 
jects as  it  may  seem  proper,  provided  only 
that  they  be  not  clearly  of  sUch  a  cliaracter 
as  will  not  be  in  any  sense  or  in  any  degree 
in  aid  of  common  schools,  and  that  as  the 
legislature  has  by  enacting  this  provision  of 
the  statute  decided  that  the  purchase  of  the 
appellant's  book  for  the  use  of  the  several 
common  schools  in  the  state  would  be  in  aid 
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of  such  schools,  the  courts  cannot  interfere 
to  defeat  the  legislative  will  unless  they  can 
decide  that  the  purchase  of  the  book  is  in 
no  way  in  aid  of  common  schools.  .  .  . 
If  it  be  once  conceded  that  an  appropriation 
like  this  may  be  sustained,  on  the  ground 
that  it  is  in  some  degree  beneficial  to,  and 
is,  therefore,  in  aid  of  common  schools,  then 
the  number  and  amount  of  such  appropria- 
tions will  be  limited  only  by  the  discretion 
of  the  legislature,  and  if  it  so  wills,  the 
whole  fund  may  be  diverted  from  the  purpose 
to  which  it  was  solemnly  dedicated,  or  rather 
reded ica ted,  by  the  constitution,  and  the  c6n- 
stitutional  provision  prove  a  mere  brutum 
fulmen.  We  must  therefore  hold,  that  the 
appropriation  to  pay  for  the  appellant's  book 
is  unconstitutional,  or  establish  a  precedent 
which  practically  destroys  the  limitation  at- 
tempted to  be  placed  upon  the  power  of  the 
general  assembly  over  the  school  fund.  To 
such  a  construction  fraught  with  such  con- 
sequences we  cannot  yield  our  assent  so  long 
as  we  are  bound  to  maintain  the  constitu- 
tion as  the  supreme  law." 

An  act  setting  off  a  school  fund  set  apart 
to  a  county,  against  a  debt  of  the  county 
was  held  to  be  invalid  in  Jernigan  v.  Fin  ley, 
90  Tex.  205,  38  S.  W.  24,  as  violating  a 
constitutional  provision  prohibiting  the  di- 
version of  the  school  fund  to  any  other  than 
school  purposes. 

In  Murph  V.  Landrum,  76  S.  C.  21,  56  S. 
£.  850,  the  constitutionality  of  an  act  pro- 
hibiting any  county  "voting  out  a  dispensa- 
ry" from  sharing  in  the  surplus  of  the  dis- 
pensary school  fund  was  in  question.  Hold- 
ing the  act  to  be  unconstitutional  in  so  far 
as  it  attempted  to  apportion  the  school  fund, 
the  court  said:  "The  constitution  does  not 
authorize  any  arbitrary  division  or  appro- 
priation of  the  surplus.  The  idea  of  appor- 
tionment of  tlie  public  school  fund  involves 
a  division  or  distribution  among  counties  or 
school  districts  according  to  some  reasonable 
and  uniform  rule.  It  is  true  the  general 
assembly  has  discretion  to  determine  the 
particular  rule  of  apportionment,  as  for  exam- 
ple, whether  it  shall  be  according  to  popu- 
lation of  school  age  in  the  respective  coun- 
ties, or  according  to  the  enrollment  of  pupils, 
or  according  to  the  average  attendance,  or 
according  to  some  other  rule  having  reason- 
able relation  to  the  purpose  to  be  subserved 
by  a  public  school  fund  and  operating 
throughout  the  state  upon  all  counties  or 
school  districts  falling  within  the  reasonable 
rule  or  classification.  It  is  to  be  conceded 
that  a  classification  may  be  adopted  so  as  to 
deny  to  one  county  and  give  to  another,  the 
rule  of  apportionment  must  be  based  upon 
reasonable  difference  of  condition  or  situa: 
tion,  as,  for  example,  greater  illiteracy  or 
less  ability  to  meet  the  educational  demands 


in  one  county  than  in  another,  but  the  rule 
of  apportionment  shall  have  uniform  appli- 
cation to  all  within  the  designated  class.  If 
the  failure  to  contribute  to  the  surplus  by 
reason  of  having  no  dispensary,  and  there- 
fore no  dispensary  profits,  is  a  reasonable 
basis  of  classification,  then  the  equality  in- 
volved in  a  just  apportionment  requires  that 
the  act  should  provide  that  all  counties 
which  do  not  so  contribute  must  be  shut  out 
from  participation.  The  act  does  not  pro- 
vide, but  on  the.  contrary.  Greenwood  and 
Marlboro  which  never  had  a  dispensary,  are 
allowed  participation  in  this  surplus,  when 
such  privilege  is  denied  all  counties  which  by 
removing  the  dispensary  are  in  like  situation 
with  reference  to  future  profits.  With  respect 
to  past  or  accrued  profits  to  which  Green- 
wood and  Marlboro  did  not  contribute  by 
operating  a  dispensary,  but  to  which  the 
counties  voting  out  the  dispensary  did  con- 
tribute, the  discrimination  in  favor  of  Green- 
wood and  Marlboro  is  all  the  more  evident. 
Tliis  shows  tliat  the  failure  to  contribute  to 
the  surplus  by  maintaining  a  dispensary  was 
not  the  basis  of  classification  adopted  by  the 
legislature.  The  classification  or  basis  of 
apportionment  adopted  in  this  act  is  to  deny 
the  surplus  to  those  counties  which  vote  out 
the  dispensary  and  give  it  to  those  retaining 
the  dispensary  or  which  never  had  the  dis- 
pensary. This  is  purely  arbitrary  and  must 
fall  because  wholly  inconsistent  with  the 
principle  of  apportionment  contemplated  by 
the   constitution." 

An  act  of  the  Louisiana  legislature  (Act 
No.  81,  1872)  abolishing  the  school  fund  and 
ordering  the  bonds  of  which  it  was  composed 
to  be  sold  has  been  held  to  be  not  only 
violative  of  the  act  of  Congress,  whereby 
certain  public  lands  were  donated  to  the 
state,  and  the  constitutional  provision  that 
the  school  fund  should  remain  inviolate,  but 
plainly  an  act  of  spoliation  as  well.  State  v. 
Board  of  Liquidators,  29  La.  Ann.  77;  State 
r.   Board  of  Liquidation,   31    La.   Ann.   175. 

In  State  v.  Springfield  Tp.  6  Ind.  83,  the 
constitutionality  of  an  act  (School  Law  of 
1852)  abolishing  congressional  townships  and 
commingling  the  school  funds  of  such  a 
township  derived  from  the  congressional 
grant  of  public  land  with  all  other  school 
funds,  and  providing  for  the  distribution  of 
the  income  from  the  consolidated  fund  rata- 
bly throughout  the  state,  was  in  question. 
Holding  the  act  to  be  unconstitutional  the 
court  said:  '"The  seventh  section  of  article 
eiglit,  whatever  its  history,  or  for  whatever 
purpose  introduced,  enjoins  that  *all  tru8t 
funds,  held  by  the  state,  shall  remain  in- 
violate, and  be  faithfully  and  exclusively 
applied  to  the  purposes  for  which  the  trust 
was  created.*  .  ...  Bringing  the  school 
law    of    1852    to    the    test    of    the    seventh 
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swered,  primarily,  by  the  terms  of  the  grant, 
section  of  the  eighth  article  of  the  con- 
stitution, let  us  inquire,  what  was  the 
purpose  for  which  the  congressional  township 
fund  was  created?  That  question  must  be  an- 
When  congress  granted  the  sixteenth  section, 
it  is  to  be  presumed  the  purpose  of  the  grant 
was  expressed.  Accordingly,  the  sixth  section 
of  the  Act  of  April  19,  1816,  *to  enable  the 
people  of  the  Indiana  territory  to  form  a 
constitution,*  etc.,  makes  the  following, 
among  other  propositions,  which,  *if  accepted, 
shall  be  obligatory  upon  the  United  States,' 
viz.,  *that  the  section  numbered  sixteen,  in 
every  township,  and  when  such  section  has 
been  sold,  granted  or  disposed  of,  other  lands 
equivalent  thereto  and  most  contiguous  to  the 
same  shall  l)e  granted  to  the  inhabitants  of 
such  township  for  the  use  of  schools.'  The 
act  is  published  at  length  in  the  revised 
statutes.  1  R.  S.  93.  It  is  matter  of  history 
that  these  propositions  were  accepted  on  the 
part  of  the  people  of  Indiana,  by  a  solemn 
ordinance  of  their  constitutional  convention. 
1  R.  S.  05.  In  construing  language  so  plain, 
the  only  mystery  is,  how  it  could  ever  have 
given  rise  to  any  doubt.  With  the  terms  of 
the  grant  in  view,  the  very  statement  of  the 
question  seems  equivalent  to  a  decision.  Had 
the  legislature  passed  an  act  consolidating 
the  property  of  A  and  B,  diverting  it  from 
their  exclusive  use,  and  providing  for  the 
ratable  distribution  of  its  income  amongst 
A,  B,  C,  and  D,  the  case  would  not  be  as 
strong  as  this.  Yet  the  unsoundness  of  such 
legislation,  as  violating  fundamental  princi- 
ples, would  not  admit  of  doubt.  Every  one 
•could  see,  at  a  glance,  its  vicious  tendency 
and  dangerous  assumptions.  That  the  in- 
habitants of  the  respective  townships  were 
•quasi  corporations,  called  into  artificial 
existence  by  the  legislature,  and  strangled  by 
the  same  power  when  their  funds  were  wanted, 
does  not  seem  either  to  distinguish  the  case 
nor  justify  the  act.  The  ingenius  liypothesis 
of  counsel  does  not  blunt  the  force  of  the 
illustration." 

In  Vincennes  University  v.  Indiana,  14  How. 
268,  14  U.  S.  (L.  ed)  416,  it  was  said  of  the 
power  of  the  legislature  with  respect  to  a 
grant  of  land  for  school  purposes  by  the 
Congress  in  certain  townships:  "The  citizens 
within  the  township  are  the  beneficiaries  of 
the  charity.  The  title  to  these  lands  has 
never  been  considered  as  vested  in  tlie  state; 
and  it  has  no  inherent  power  to  sell  them,  or 
appropriate  them  to  any  other  purpose  than 
for  the  benefit  of  schools.  For  the  exercise 
of  the  charity  under  the  laws,  the  title  is  in 
the  township." 

The  Colorado  Constitution  provides  that 
"the  public  school  fund  of  the  state  shall 
forever  remain  inviolate  and  intact;"  that 
no  part  of  this  fund,  principal  or  interest, 


"shall  ever  be  transferred  to  any  other  fund  or 
used  or  appropriated  except  as  herein  pro- 
vided,'' that  the  public  school  fund  shall  be 
'invested  as  may  be  by  law  directed;"  and 
further  that  the  fund  shall  be  "securely  and 
profitably  invested."  It  was  held  in  the  case 
of  In  re  Loan  of  School  Fund,  18  Colo.  195, 
32  Pac.  273,  that  the  legislature  was  without 
pmver  to  transfer  a  part  of  the  school  fund  to 
other  state  funds  as  a  loan  where  it  appeared 
that  it  was  to  be  repaid  out  of  contingent  or 
doubtful  revenues,  as  such  a  loan  could  not 
be  considered  to  be  securely  invested  as  re- 
quired by  the  constitution. 

In  State  v.  Bartley,  41  Neb.  277,  59  N.  W. 
907,  it  was  held  that  an  act  authorizing  thv 
treasurer  to  pay  warrants  drawn  against 
other  funds  out  of  the  permanent  school  fund 
and  to  hold  the  warrants  as  an  investment  of 
the  school  fund  was  void,  the  court  aRjlng: 
"Tliat  no  adequate  provision  is  made  for  the 
profitable  investment  of  our  rapidly  increas- 
ing permanent  school  fund  is  a  fact  greatly  to 
be  deplored;  but  the  provision  against  the 
transfer  of  that  fund  is  an  express  limitation 
upon  the  power  of  the  legislature;  and  a  dis- 
regard of  the  restraint  thus  imposed  cannot 
be  sanctioned  upon  any  pretense  of  a  sup- 
posed necessity  resulting  from  a  change  of 
conditions  or  in  deference  to  the  judgment  of 
the  legislature." 

An  act  pledging  state  school  lands  as 
security  for  state  bonds  issued  for  school 
purposes  has  been  held  to  be  void  as  being  in 
violation  of  the  constitutional  provision 
directing  the  investment  of  school  funds  and 
providing  that  only  the  interest  thereon  could 
be  used  for  the  maintenance  of  the  schools. 
State  V.  Rice,  33  Mont.  366,  83  Pac.  874. 

But  in  Klein  v.  Kinkead,  16  Nev.  194,  it 
was  held,  under  a  constitutional  provision 
commanding  that  the  school  fund  should  be 
invested  in  bonds  of  the  United  States  or  of 
the  state  of  Nevada,  that  an  act  providing 
for  the  care  of  the  state  insane  which 
directed  that  a  part  of  the  school  fund  should 
be  used  for  the  purchase  of  state  bonds 
authorized  by  the  same  act  was  c<mstitution- 
al,  as  the  constitution  did  not  contemplate 
bonds  existing  only  at  the  time  of  the  act 
authorizing  the  loan. 

It  has  been  held  that  the  legislature  of 
Kentucky  could  not  abdicate  its  control  over 
the  common  school  fund  as  provided  by  the 
constitution  by  delegating  its  rights  to  the 
county  courts.  Auditor  v.  Holland,  14 
Bush  (Ky.)  147,  wherein  an  act  providing 
that  the  common  school  commissioner  in  each 
county  should  draw  from  the  state  treasury 
certain  school  funds  and  expend  the  same  as 
the  court  of  claims  for  his  county  should 
order  was  held  to  be  unconstitutional. 

vSchool  funds  may  be  appropriated  for  the 
support  of  a  public  manual  training  schooL 
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Com.  V.  Altoona  School  Dist  241  Fa.  St.  224, 
88  Atl.  481. 

An  appropriation  of  school  funds  to  reim- 
burse teachers  for  expenses  incurred  in  suing 
to  recover  their  salaries  is  illegal.  McKinnon 
V.  State,  70  Fla.  561,  70  So.  657,  L.R.A.1916D 
90,  wherein  it  was  said:  "The  school  funds 
under  our  constitution  are  to  the  regarded  as 
a  sacred  trust;  and  the  provision  of  law 
safeguarding  expenditures  from  such  funds 
should  be  strictly  construed  and  the  mandate 
of  the  constitution  enforced.  See  Pennock 
V.  State,  61  Fla.  383,  54  So.  1004.  The 
employment  of  attorneys  to  conduct  litigation 
to  require  the  county  superintendent  to 
countersign  warrants  issued  by  the  county 
board  of  public  instruction  for  teachers' 
salaries,  is  not  such  a  county  school  purpose 
as  will  warrant  payment  therefor  from  coun- 
ty school  funds  that  by  the  express  command 
of  the  constitution  'shall  be  disbursed  .  .  . 
solely  for  the  maintenance  and  support  of 
public  free  schools.' 


M 


Expenditure  for  JPartttntlar  Purpose, 

KoBHAJL  School. 

It  is  generally  held  that  normal  schools 
are  not  a  part  of  the  public  or  common 
school  ^stem  and  it  is  therefore  beyond  the 
power  of  the  legislature  to  appropriate  any 
part  of  th^  common  school  fund  for  the 
establishment  or  maintenance  of  such  a 
school.  ColUns  v.  Henderson,  11  Bush  (Ky.) 
74;  Gordon  v.  Comes,  47  N.  •¥.  608;  State 
Female  Normal  School  v.  Auditors,  79  Va. 
233;  School  Dist.  No.  20  v,  Bryan,  61  Wash, 
498,  99  Pac.  28,  20  L.K.A.(N.S.)  1033.  And 
see  the  reported  case  wherein  it  is  held  that 
while  the  legislature  cannot  appropriate  com- 
mon school  funds  for  the  establishment  of 
separate  normal  schools,  it  may  appropriate 
school  funds  for  normal  training  in  the  high 
schools. 

In  Collins  y.  Henderson,  supra,  it  was 
said :  "Some  of  the  ablest  as  well  as  the  most 
zealous  friends  of  popular  education  have 
maintained,  that  the  organization  of  normal 
schools  under  a  system  which  would  offer 
gratuitous  instruction  in  such  schools  to  a 
limited  number  of  common  school  pupils  as  a 
reward  for  proficiency  and  good  conduct 
would  not  only  aid  common  schools  by  pro- 
viding teachers,  but  also  by  affording  an  in- 
centive to  pupils  to  greater  industry  in 
mastering  the  branches  taught  in  the  primary 
schools.  Yet  that  no  such  appropriation  can 
be  constitutionally  made  out  of  the  revenue 
of  the  school  fund  was  in  substance  declared 
by  the  adoption  of  the  following  clause  in 
subsection  3  of  section  1,  article  1,  chapter  88 
of  the  revised  statutes:  'No  part  of  said  in- 
^'.ome  shall  be  expended  by  the  establishment 


of  any  school  or  seminary  other  than  the 
common  scliools  in  each  country.' " 

In  State  Female  Normal  School  v.  Auditors, 
supra,  the  court  said:  "The  legislature  is 
supreme  and  may  in  its  wisdom  do  any  act 
not  forbidden  in  express  terms  by  the  con- 
stitution, which  is  ^e  higher  law,  or  which 
is  not  therein  forbidden  by  necessary  implica- 
tion. So  the  power  of  the  l^islature  to 
create  a  select  public  school,  and  to  endow  it 
and  foster  it  out  of  the  public  treasury,  can- 
not be  questioned,  even  though  such  school 
should  not  appear  to  come  within  any  pro- 
vision of  the  constitution  in  express  terms. 
Therefore  no  one  can  question  the  power,  and 
few  will  be  found  to  question  the  wisdom  of 
the  legislature,  when  it  creates  and  endows  a 
school  of  higher  grade  for  the  education  of 
white  female  teachers.  .  .  .  The  objection 
to  the  present  act  is  not  that  the  legislature 
cannot  provide  for  the  support  of  this  school, 
but  that  they  have  designated  the  wrong 
fund  out  of  which  the  support  is  to  be  drawn." 

So  in  Gordon  ▼.  Comes,  47  N.  Y.  608,  the 
court  said:  "These  normal  schools  differ 
materially  from  the  common  schools  to  which 
the  constitution  refers.  They  arc  not  in- 
tended for  the  education  of  the  children  of  the 
inhabitants  of  the  districts  where  they  are  to 
be  located,  but  for  the  training  of  teachers  of 
all  common  schools.  They  are  not  open  to 
all,  but  only  to  such  as  may  be  selected  at 
times  and  in  a  manner  to  be  prescribed  by 
the  superintendent  of  public  instruction. 
Each  part  of  the  state  is  entitled  to  its  due 
representation.  Applicants  for  admission 
are  required  to  possess  certain  qualifications, 
which  must  be  tested  by  preliminary  exam- 
inations, and  on  the  completion  of  their 
studies  the  pupils  are  to  receive  diplomas, 
which  shall  be  evidence  of  their  qualification 
to  teach  in  common  schools;  but  they  are 
under  no  obligation  to  become  teachers,  and 
there  is  nothing  to  prevent  their  engaging  in 
other  pursuits.  The  act  itself  distinguishes 
between  these  normal  schools  and  common 
schools.  The  application  of  the  revenues  of 
the  common  school  fund  to  the  support  of 
such  normal  schools  would  be  clearly  in 
violation  of  the  constitution,  and  the  direc- 
tion to  that  effect,  in  the  seventh  section 
of  the  Act  of  1866,  must  be  held  void." 

As  to  whether  the  establishment  of  a 
normal  school  is  within  the  general  power  of 
the  state  to  establish  schools,  see  the  note  to 
Ransom  v.  Rutherford  County,  Ann.  Cas. 
1914B  366. 

High  School. 

A  high  school  is  a  part  of  the  common 
school  system,  and  public  school  funds  may 
be  appropriated  to  the  support  of  schools  of 
that  grade.     Richards  v.   Raymond,   92   III. 
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612,  34  Am.  Rep.  151;  Boggs  v.  Sohool  Tp. 
128  la.  15,  102  N.  W.  79(5:  Herold  v.  Mc- 
Queen, 71  W.  Va.  43,  75  S.  E.  313.  And  see 
Powell  V.  Board  of  Education,  07  111.  375,  37 
Am.  Rep.  123;  People  v.  Moore,  240  111.  408, 
SS  N.  E.  979.  As  was  said  in  Cook  v.  School 
J>i8t.  No.  80,  266  111.  64,  107  N.  E.  327: 
"The  *good  common  school  education'  which 
the  legislature  is  compelled  to  provide 
for  through  our  system  of  common  schools 
is  not  limited  to  the  primary  or  internunliate 
grades  but  may  be  extended  to  include  a 
high  school  education.  The  high  school 
for  more  advanced  education  is  as  much  a 
part  of  our  system  of  free  public  schools  as 
the  district  school,  in  which  onlv  the  lower 
grades  are  taught."  In  Richards  v.  Ray- 
mond, 92  111.  612,  wherein  it  was  sought  to 
enjoin  the  collection  of  a  tax  levied  to  sup- 
port a  high  school,  it  was  said:  '^Tlie  sole 
ground  relied  upon  to  enjoin  the  collection  of 
the  tax  is,  that  this  section  of  the  statute 
is  unconstitutional — that  it  is  in  conflict 
with  section  1  of  article  8  of  the  present  con- 
stitution, which  provides  that  the  general 
assembly  shall  provide  a  thorough  and 
<»fficient  system  of  free  schools  whereby  all 
children  of  the  state  mav  receive  a  j'ood  com- 
mon  school  education.  This  provision  of  the 
constitution  was  doubtless  intended  as  a 
limitation  upon  the  power  of  the  legislature 
to  provide  for  the  maintenance  of  free  schools 
by  local  taxation  of  a  different  character  from 
that  named  in  the  section.  In  other  words, 
under  the  section  of  the  constitution  the  legis- 
lature has  the  power  to  enact  laws  under 
which  a  thorough  and  efficient  system  of  free 
schools  may  be  established  and  maintained  by 
local  taxation,  in  which  all  the  children  of 
the  state  may  receive  a  g(X>d  common  school 
education,  but  to  go  farther  than  this,  the 
legislature  would  seem  to  be  powerless.  We 
cannot  perceive  what  other  purpose  was 
•designed  by  the  section  of  the  constitution. 
.  .  .  But  the  argument  is  that  the  school 
established  is  not  a  common  school  or  a 
school  where  the  children  of  the  state  may 
receive  a  good  common  school  education,  and 
hence  inhibited  by  the  constitution.  No 
definition  of  a  common  school  is  given  or 
specified  in  the  constitution,  nor  does  that 
instrument  declare  what  course  of  studies 
shall  constitute  a  common  school  education. 
How  can  it  be  said  that  a  high  school  is  pro- 
hibited by  the  constitution  and  not  included 
within  the  definition  of  a  common  school? 
The  phrase,  *a  common  school  education'  is 
one  not  easily  defined.  One  might  say  that  a 
student  instructed  in  reading,  writing, 
geography,  English  grammar  and  arithmetic 
had  received  a  common  school  education, 
-while  another  who  had  more  enlarged  notions 
on  the  subject  might  insist  that  history, 
natural  philosophy  and  algebra  should  be  in- 


cluded. It  would  thus  be  almost  impossible 
to  find  two  persons  who  would  in  all  respects 
agree  in  regard  to  what  constituted  a  common 
school  education." 

In  a  district  where  no  high  school 
exists  school  funds  may  be  appropriated  to 
])ay  the  tuition  of  pupils  in  the  high  school 
of  another  district,  if  the  provision  for  such 
payment  is  fair  and  without  discrimination. 
School  Diet.  No.  16  v.  Union  High  School 
Dist.  No.  1,  25  Colo.  App.  510,  139  Pac. 
1039;  Cook  V.  School  Dist.  No.  80,  266  111. 
164,  107  N.  E.  327;  Fiske  v.  Huntington,  179 
Mass.  571,  61  N.  E.  260;  Associated  Schools 
of  Independent  Dist.  No.  63  v.  School  Dist. 
No.  83,  122  Minn.  254,  142  N.  W.  325, 
47  L.R.A.(N.S.)  200;  Columbus  v.  Fountain 
Prairie,  134  Wis.  593,  115  N.  W.  111. 

Private  School. 

A  private  school  is  no  part  of  the  common 
school  system,  and  an  appropriation  by  the 
legislature  of  money  from  the  school  fund  in 
aid  of  a  private  school  is  unconstitutional. 
Halbert  v.  Sparks,  9  Bush  (Ky.)  259;  Under- 
wood V.  Wood,  93  Ky.  177,  19  S.  VV.  406,  15 
L.R.A.  825;  State  v.  Graham,  25  La.  Ann. 
440;  Halls  Free  School  v.  Home,  80  Va.  470. 
Thus  an  act  authorizing  a  private  in- 
dividual, not  under  the  control  and  super- 
vision of  the  public  school  authorities,  ta 
take  charge  of  a  public  school  and  have 
it  taught  and  appropriating  a  certain 
amount  of  the  school  fund  in  payment  for 
his  services  has  been  held  to  be  unconsti- 
tutional. Halljert  v.  Sparks,  supra,  wherein 
it  was  said:  "Article  11  of  the  state  con- 
stitution, after  setting  out  the  various  funds 
thereby  set  apart  to  constitute  a  common 
school  fund,  provides  that  these,  'together 
with  any  sum  which  may  hereafter  be  raised 
in  the  state  for  purposes  of  education,  shall 
be  held  inviolate  for  the  purpose  of  sustain- 
ing a  system  of  common  schools.'  The  act  in 
question  devoted  a  portion  of  the  school  fund 
to  the  payment  of  teachers  not  acting  under 
the  control  or  supervision  of  the  officers  of 
the  common  schools,  but  who  taught  under 
contracts  made  with  a  private  individual. 
The  amount  thus  taken,  or  attempted  to  be 
taken  and  appropriated,  was  not  used  for  the 
purpose  of  sustaining  the  system  of  common 
.schools  contemplated  by  the  constitution  and 
establii^hed  by  the  legislature,  and  its  direct 
effect  has  been  to  deprive  the  officers  actin«» 
under  that  system  of  the  power  to  carry  it 
into  successful  operation  in  the  school  district 
entitled  bv  the  common  school  law  to  this 
money.  The  general  assembly  has  the  un- 
doubted power  to  pass  laws  regulating  the 
manner  in  which  the  common  school  fund 
shall  be  devoted  to  the  purposes  for  which 
it  has   been   set   apart;    but  these   laws,   as 
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far  as  practicable,  should  be  general  in  their 
application.  Special  legislation,  which  does 
not  come  in  aid  of  the  general  system,  or 
to  relieve  against  hardships  growing  out  of 
its  provisions,  or  of  the  neglect  or  default 
of  the  officers  by  whom  it  is  administered, 
and  especially  such  as  interferes  with  these 
officers  in  the  discharge  of  their  duties,  or 
takes  from  them  the  right  to  control  the 
funds  set  apart  to  the  counties  or  districts 
for  which  they  are  acting,  is  calculated  to 
destroy  the  system  of  common  schools  which 
tlie  constitution  declares  shall  be  main- 
tained." 

The  fact  that  a  public  school  building  is 
not  sufficient  in  size  to  accommodate  all  the 
children  does  not  operate  to  give  the  legisla- 
ture the  power  to  appropriate  public  school 
funds  in  aid  of  a  private  school.  Underwood 
▼.  Wood,  93  Ky.  177,  19  S.  W.  405,  15 
Lf.KA.  825,  wherein  it  was  said:  "If  not 
sufficient,  those  in  charge  of  the  common 
school  should  make  it  so,  and  to  allow  the 
legislative  department  of  the  government  to 
divide  the  fund  in  such  a  mode  when  in  the 
opinion  of  those  interested  the  school  build- 
ings were  insufTicient,  would  be  subversive  of 
the  whole  school  system."  See  also  Jenkins 
T.  Andover,  103  Mass.  94,  and  see  infra,  the 
subdivision  Sectarian  School, 

In  Jenkins  v.  Andover,  103  Mass.  94,  an 
act  of  the  legislature  authorizing  a  town  to 
raise  money  to  aid  a  school  not  under  the 
control  of  the  public  school  authorities  was 
held  to  be  unconstitutional,  even  though  it 
was  declared  in  the  act  that  the  school  should 
become  a  part  of  the  public  school  system. 

Under  the  Mississippi  constitution  pro- 
viding for  a  system  of  free  public  schools  and 
declaring  that  they  shall  be  under  the  sole 
control  and  management  of  the  state  school 
authorities  and  that  no  funds  raised  for 
public  school  purposes  shall  be  diverted  to 
any  other  purpose,  it  has  been  held  that  the 
Act  of  March  5,  1878,  providing  for  the  pay- 
ment to  pupils  attending  private  schools  of  a 
certain  standard  the  same  pro  rata  share  of 
the  common  school  fund  as  if  he  had  attended 
the  public  free  school  of  his  district  was 
plainly  violative  of  the  constitution.  Otken 
V.  Lamkin,  56  Miss.  758,  wherein  the  court 
said:  "There  is  no  requirement,  in  the 
law,  that  these  private  institutions  shall  be 
free  from  sectarian  control  in  religious  mat- 
ters; it  is  manifest  that  they  are  not  to 
come  under  the  supervision,  in  any  respect, 
of  the  state  or  county  superintendent;  and, 
so  far  from  being  free,  it  is  expressly  enacted 
that  the  pupils  attending  them  shall  pay  the 
full  tuition  exacted  by  the  private  persons 
conducting  them,  who  can,  of  course,  exclude 
any  pupils  they  see  fit,  since  the  schools  are 
wholly  private  establishments,  over  which 
the  law  has  no  control.  To  hold  that  the 
common  school  fund  can  be  diverted  to  the 
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building  up  of  private  educational  enter- 
prises of  this  character,  would  be  plainly  vio- 
lative of  the  fundamental  purpose  of  its 
creation  and  of  the  constitutional  safeguards 
thrown  around  it." 

In  People  v.  Allen,  42  N.  Y.  404,  it  was 
held  that  an  act  directing  the  comptroller  of 
the  treasury  to  loan  out  of  the  common 
school  funds  to  the  trustees  of  the  Schenec- 
tady Astronomical  Observatory  the  sum  of 
sixty  thousand  dollars  taking  as  security 
therefor  a  mortgage  on  property  worth  only 
six  thousand  dollars,  was  void  as  such  a  loan 
amounted  to  a  donation  of  the  school  funds 
to  other  than  common  school  purposes  in  vio- 
lation of  the  constitution. 

Sectarian  School. 

Appropriations  from  the  public  school  fund 
in  aid  of  schools  maintained  by  a  religious 
sect  are  generally  held  to  be  contrary  to  the 
constitutional  provisions  protecting  the  pub- 
lic school  fund,  and  therefore  void.  Cook 
County  V.  Chicago  Industrial  School  for 
Girls,  125  111.  540;  In  re  Opinion  of  Jus- 
tices, 214  Mass.  599,  102  N.  E.  464.  See  also 
Hackett  v.  Brooksville  Graded  School  Dist. 
120  Ky.  608,  9  Ann.  Cas.  36,  87  S.  W.  792, 
117  Am.  St.  Rep.  599,  69  L.R.A.  592.  In  the 
Opinion  of  the  Justices,  supra,  it  was  said: 
"Article  18  of  the  amendments  to  the  con- 
stitution was  adopted  because  of  a  deep 
seated  conviction  of  the  imperative  necessity 
of  preserving  the  public  school  system  in  its 
integrity  and  of  guarding  it  from  attack  or 
change  by  explicit  mandate.  Public  schools 
never  have  been  understood  to  include  higher 
institutions  of  learning  like  colleges  and  uni- 
versities. All  moneys  raised  by  taxation  for 
the  purpose  of  expenditure  within  the  sphere 
of  the  public  or  common  schools,  as  these 
words  generally  have  been  understood,  must 
be  disbursed  exclusively  for  the  support  of 
such  schools  and  cannot  be  diverted  to  any 
other  kind  of  school  maintained  in  whole  or 
in  part  by  any  religious  sect." 

An  agreement  whereby  public  school  pupils 
are  taught  in  a  sectarian  school  and  tuition 
paid  for  them  out  of  the  public  school  funds 
is  illegal.  Williams  v.  Stanton  Common 
School  Dist.  173  Ky.  708,  191  S.  W.  507 
(opinion  on  former  appeal,  172  Ky.  133,  188 
S.  W.  1058)  wherein  it  was  said:  "It  may 
be  true,  and  we  are  not  disposed  to  doubt 
it,  that  the  plan  under  which  these  two  insti- 
tutions operated  >  was  very  beneficial  to  the 
children  enrolled  in  the  graded  school,  and 
that  under  its  operation  they  derived  moral 
as  well  as  educational  advantages  that  could 
not  be  secured  if  the  graded  school  were  con- 
ducted as  an  independent  institution  entirely 
free  from  the  control  or  supervision  of 
Stanton  College  or  its  public  spirited  presi- 
dent.    But  no  odds   how   beneficial   to  the 
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graded  school  or  children  the  scheme  may 
have  been,  it  cannot  be  doubted  that  it  was 
opposed  to  the  spirit  of  the  laws,  and  its 
invalidity  is  not  to  be  condoned  because  the 
trustees  of  the  graded  school  and  a  major- 
ity of  the  patrons  of  the  school  approved  it. 
If  it  had  the  approval  of  all  the  patrons 
and  all  the  children,  it  would  yet  be  open 
to  the  condemnation  that  it  was  in  violation 
of  the  constitution  as  well  as  antagonistic 
to  the  public  policy  of  the  state.  The  trus- 
tees seem  to  have  had  the  impression  that 
because  the  arrangement  was  a  good  thing 
for  the  graded  school,  no  one  else  should 
question  its  propriety,  but  the  trustees  of 
graded  schools  sliould  not  forget  that  these 
schools,  as  well  as  all  common  schools,  are 
state,  not  local,  institutions,  and  the  people 
of  the  whole  state  are  concerned  in  every- 
thing that  affects  any  one  of  them  either 
for  good  or  evil." 

But  in  Com.  v.  Plummer,  21  Pa.  Dist.  Ct. 
182,  in  answer  to  the  contention  that  an  act 
admitting  pupils  of  schools  other  than  public 
schools  to  the  normal  training  department 
of  the  public  schools  was  unconstitutional 
because  in  violation  of  the  provision  of  the 
constitution  that  the  public  school  fund 
should  not  be  used  in  support  of  any  secta- 
rian school,  it  was  said:  "Art.  X,  §  2,  pro* 
vides  that  *no  money  received  for  the 
support  of  the  public  schools  of  the  common- 
wealth shall  be  appropriated  to  or  used  for 
the  support  of  any  sectarian  school.'  It  is 
difficult  to  understand  how,  with  any  ap- 
pearance of  reason,  it  can  be  contended  that 
the  Act  of  1011,  when  it  provides,  as  it  does 
in  section  401,  that  certain  educational  in- 
stitutions shall  open,  not  only  to  regular 
pupils  of  the  public  schools,  but  to  other 
persons  residing  in  the  school  district,  vio- 
lates either  of  these  sections.  If  it  were  to 
be  held  that  it  did,  it  would  be  necessary  to 
hold,  also,  that  no  pupil,  although  qualified 
by  his  studies  in  a  private  sectarian  scliool 
teaching  substantially  the  same  branches  as 
are  taught  in  the  public  school,  could  enter 
such  school.  But  the  manual  training  school, 
by  admitting  to  its  course  properly  qualified 
pupils  from  the  St.  John's  parish  school, 
would  no  more  become  a  part  of  the  said 
St.  John's  parish  school  or  appropriate 
money  or  lend  credit  to  it  than  does  the  high 
school,  to  which,  for  years  past,  the  pupils 
of  the  St.  John's  parish  school  have  been 
admitted  without  question.  It  must,  there- 
fore, he  held  that  the  said  act  is  not  obnox- 
ious to  the  provisions  of  either  of  these  sec- 
tions of  the  constitution." 

OnPHAN  Asylum. 

A  school  conducted  in  connection  with  an 
orphan  asylum  is  not  a  part  of  the  public 
school  system  and  an  appropriation  in  aid 


of  such  a  school  from  the  public  school  fund 
is  void.  State  v.  Westerfield,  23  Nev.  468, 
49  Pac.  110;  People  v.  Board  of  Education,. 
13  Barb.  (N.  Y.)  400;  In  re  Malone,  21 
S.  C.  435.  See  also  Sargent  v.  Board  of 
Education,  35  Misc.  321,  71  N.  Y.  S.  964. 
In  the  case  of  In  re  Malone,  supra,  it  was 
said:  "The  proceeds  of  all  escheated  prop- 
erty in  the  state  having  been  appropriated 
by  the  constitution  of  1868  (art.  X,  §  11), 
'as  a  state  school  fund,'  the  legislature  cer- 
tainly had  no  power,  ten  years  after  such 
appropriation,  to  divert  any  portioQ  of  the 
proceeds  of  such  property  to  any  other  pur- 
pose. The  Act  of  1878  was  an  attempt  by 
the  legislature  to  raake  a  new  and  additional 
grant  of  escheated  property  in  the  city  of 
Charleston,  to  tlie  amount  of  fifty  thousand 
dollars,  to  the  city  council  of  Cbarleston, 
for  the  benefit  of  the  Orphan  House,  but  as 
all  of  such  property  had  already  been  devoted 
by  the  supreme  law  of  the  land  to  another 
purpose,  such  attempt  must  necessarily  fait, 
as  beyond  the  competency  of  the  legislature. 
It  is  argued,  however,  that  the  Orphan  House 
of  Charleston  is  a  free  public  school,  'com- 
bining with  it  the  feature  of  support  for 
poor  orphan  children,'  and,  as  such,  that  it 
falls  within  the  constitutional  provision  in 
regard  to  the  proceeds  of  escheated  property. 
As  we  understand  it,  however,  the  Orphan 
House  is  not  a  state  but  a  city  institution. 
It  is  not  under  the  control  of  the  state,  but 
of  the  city  authorities  or  commissioners  ap- 
pointed by  them.  The  school  attached  to  it 
is  not  under  the  control  of  the  superintend- 
ent of  education,  or  of  the  school  commis- 
sioners. Its  doors  are  not  open  to  all,  but 
only  to  'all  poor  orphan  children,  and  chil- 
dren of  poor,  distressed,  or  disabled  parents^ 
as  shall  be  deemed  proper  objects  of  admis- 
sion by  the  commissioners;'  and  while  it  is 
undoubtedly  a  noble  charity,  and  a  great 
credit  to  the  city  in  which  it  has  been  estab- 
lished, it  cannot,  in  any  proper  sense  of  the 
terms,  be  regarded  as  a  'free  public  school,' 
and  as  such,  entitled  to  participate  in  the 
'state  school  fund.'  Hence,  after  the  proceeds 
of  all  escheated  property  have  been  devoted 
by  the  constitution  to  the  'state  school  fund,'^ 
which  'shall  be  faithfully  appropriated  for 
the  purpose  of  establishing  and  maintaining 
free  public  schools,  and  for  no  other  purposes 
or  uses  whatever,*  the  legislature  has  no 
power  to  divert  any  portion  of  such  proceeds 
to  the  support  of  the  Orphan  House." 

So  in  People  v.  Board  of  Education,  supra, 
the  court  construing  the  power  of  the  legis- 
lature to  declare  certain  schools  to  be  a  part 
of  the  public  school  system,  said:  "To  say 
that  the  legislature  can  determine  what  in- 
stitutions shall  receive  the  proceeds  of  the 
school  fund;  and  that  whatever  they  deter- 
mine to  be  entitled  thereto,  becomes  ipso 
facto  a  common  school,  is  begging  the  whole 
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question,  and  annulling  the  constitutional  re- 
striction. For  if  this  were  so,  they  might 
by  a  simple  enactment,  convert  all  our  col- 
leges and  academies  and  all  other  seminaries 
into  common  schools.  This  cannot  be  toler- 
ated. The  courts  must  interfer  and  pre- 
ser\-e  the  constitution.  All  experience  shows 
that  the  legislature  will  not." 

But  an  act  which  limits  the  appropriation 
in  aid  of  schools  conducted  by  orphan  asy- 
lums to  a  share  of  the  school  money  raised 
in  the  city  in  which  the  asylums  are  located 
has  been  held  not  to  be  an  appropriation 
from  the  school  fund  and  to  be  constitutional. 
People  V.  Board  of  Education,  13  Barb.  (N. 
Y.)  400;  St.  Patrick's  Orphan  Asylum  v. 
Board  of  Education,  34  How.  Pr.  (N.  Y.) 
227. 

Othbb  State  Institution. 

An  appropriation  of  school  funds  to  a  state 
university  which  was  placed  by  the  act  creat- 
ing it  under  the  control  and  management 
of  a  board  of  trustees  and  not  under  the 
supervision  of  the  superintendent  of  public 
instruction,  in  whom  the  con.stitution  of  Ala- 
bama vests  the  supervision  of  public  schools, 
was  held  in  Elsberry  v.  Seay,  83  Ala.  614, 
3  So.  804,  to  be  unconstitutional  and  void  on 
the  ground  that  a  university  so  organized 
was  not  a  public  school  and  the  appropria- 
tion, therefore,  diverted  the  school  funds  from 
their  proper  and  constitutional  use. 

In  State  v.  Westeraeld,  23  Nev.  468,  49 
Pac.  119,  it  was  held  that  the  educational 
department  of  a  state  orphans'  home  was  not 
part  of  the  public  school  system,  and  so,  the 
legislature  had  no  power  to  appropriate  from 
the  school  fund  money  for  the  payment  of 
teachers  in  such  home. 

Tbansportation  of  Pupils. 

The  transportation  of  pupils  to  and  from 
school  is  held  to  be  a  direct  aid  to  the 
proper  conduct  of  the  public  schools  and 
therefore  appropriations  by  the  legislature 
of  school  funds  for  that  purpose  are  valid. 
School  Dist.  Ko.  3  v.  Atzenweiler,  67  Kan. 
609,  73  Pac.  927;  Bufkin  v.  Mitchell,  106 
Miss.  253,  63  So.  458,  50  L.R.A.(N.S.)  428. 
See  also  Carey  v.  Thompson,  66  Vt.  665,  30 
Atl.  6. 

In  answer  to  the  contention  that  an  act 
(Law  1912,  c.  255)  providing  for  the  pay- 
ment for  the  transportation  of  children  to 
and  from  consolidated  public  schools  out  of 
the  common  school  fund  was  a  diversion  of 
the  fund  not  authorized  by  the  constitution, 
it  was  said  in  Bufkin  v.  Mitchell,  106  Miss. 
253,  63  So.  468,  50  L.R.A.(N.S.)  428:  "If 
the  establishment  of  these  consolidated 
schools  in  rural  districts  is,  as  claimed,  for 
the  general  improvement  in  the  system  as  it 


operates  throughout  the  state,  and  provides 
superior  advantages  and  opportunities  for  the 
promotion  of  intellectual,  scientific,  moral, 
and  agricultural  knowledge  and  training, 
then  we  cannot  see  that  there  is  any  im- 
proper diversion  of  the  school  fund  to  apply 
a  necessary  portion  thereof  in  transporting 
pupils  residing  outside  of  a  certain  distance 
to  the  school,  so  that  such  consolidated  and 
improved  school  may  be  maintained.  We  can 
readily  see  that  the  organization  of  such  con- 
solidated districts,  in  addition  to  improving 
the  school  instruction,  may  result  in  the  sav- 
ing of  expenses  in  conducting  the  schools  in 
the  rural  communities  through  centralization 
and  united  Work." 

As  to  the  validity  and  construction  of  a 
statute,  ordinance,  etc.,  providing  for  the 
transportation  of  pupils  to  and  from  school, 
see  also  the  note  to  Fogg  v.  Board  of  Educa- 
tion, Ann.  Cas.  1912C  758. 

SoHooL  Insurance  FUnd. 

It  has  been  held  that  the  legislature  of 
Oklahoma  Territory,  having  complete  author- 
ity over  the  territorial  school  fund  in  so  far 
as  it  was  used  for  purposes  advancing  the 
interest  of  schools  and  the  school  system,  had 
power  to  pass  an  act  appropriating  a  portion 
of  the  territorial  school  fund  for  the  estab- 
lishment of  an  insurance  fund  to  cover  losses 
to  school  property  by  fire  or  storm.  School 
Dist.  No.  5  V.  Hopkins,  7  Okla.  154,  54  Pac. 
437;  Bryan  v.  Board  of  Education,  7  Okla 
160,  54  Pac.  400.  In  the  case  last  cited,  it 
was  said:  "Chapter  17  of  the  Session  Laws 
of  !I897  is  not  legislation  for  private  pur- 
poses, in  such  a  manner  as  to  make  that 
legislation  unconstitutional.  It  does  not 
seek  to  appropriate  the  proceeds  of  the  ter- 
ritorial school  fund  to  private  purposes.  The 
territorial  school  fund  is  derived  from  the 
sales  and  leases  of  sections  16  and  36  of  the 
public  lands  of  Oklahoma,  and  it  is  expressly 
provided  by  Congress,  after  making  the  ap- 
propriation, that  the  proceeds  of  such  sales 
and  leasing  shall  be  under  rules  provided  by 
the  secretary  of  the  interior  and  by  the  ter- 
ritorial legislature.  Tlie  whole  matter  is 
left  to  the  territorial  legislature  to  determine 
whether  the  insurance  of  the  public  school 
buildings,  fixtures,  and  furniture  was  a  prop- 
er application  of  the  territorial  apportion- 
ment of  the  school  fund  for  school  purposes. 
The  legislature  has  hitherto  expressly  indi- 
cated in  the  Statutes  of  1893  (section  5754), 
that  the  insurance  of  school  property  was, 
in  the  view  of  that  legislature,  a  proper  ob- 
ject to  be  considered  in  the  appropriation  of 
money  for  school  purposes,  and  we  must  so 
hold."  And  it  was  further  held  in  that  case 
that  the  fact  that  the  assessment  might  en- 
tirelv  exhaust  the  apportionment  of  certain 
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districts  did  not  afitect  its  validity;  nor  did 
the  fact  that  the  law  might  bear  order  on 
some  districts  than  on  others. 


,  HOPKINS  AND 
COMPANY 


V. 


Ohio  Supreme  Court — May  4,  1915. 


92  Ohio  St.  lid;  llO  N.  E.  e4S. 


Constitiitioiial  Lmw  —  Grant  of  SpeoilLe 
Pow^er  —  Effect  on  General  Liniita- 
tion. 

Section  2  of  article  XIII  of  the  constitu- 
tion, as  amended  in  September,  1912,  con- 
tains a  specific  grant  of  power  to  the  legisla- 
ture to  provide  by  law  for  the  regulation  of 
the  sale  and  conveyance  of  personal  property, 
and  is  a  qualification  to  that  extent  of  the 
guaranties  contained  in  the  Bill  of  Rights. 

TJnif  ormity  of  Regulation  —  Claesifloa- 
tion  —  Effect  of  Slisl&t  Inequality. 

A  statute  \»  general  and  uniform,  within 
the  requirements  of  the  constitution,  if  it 
operates  equally  upon  every  person  and  lo- 
calitj'  within  the  circumstances  covered  by 
the  act,  and  when  a  classification  has  a  rea- 
sonable basis  it  is  not  invalid  merely  because 
not  made  with  exactness,  or  because  in  prac- 
tice it  may  result  in  some  inequality. 

[See  6  R.  C.  L.  tit.  Conatitutional  Law,  p. 
380.1 

Fraudulent  Conveyances  —  Bnlk  Sales 
Law  —  Validity. 

The  Act  of  April  18,  1913,  to  amend  sec- 
tion 11102  et  seq.,  General  Code,  relating  to 
the  transfer  of  stocks  of  merchandise  and 
fixtures  other  than  in  the  usual  course  of 
trade  (103  O.  L.  462),  is  a  valid  enactment 
not  repugnant  to  the  state  or  federal  consti- 
tutions. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Court  of  Appeals,  Clark  county. 

Action  by  Steele,  Hopkins  and  Meredith 
Company,  plaintifiT,  against  Miller,  defendant. 
Judgment  for  defendant  in  Court  of  Common 
Pleas.  Judgment  afiirmed  by  Court  of  Ap- 
peals.   Plaintiff  brings  error.    Revessed. 

[116]  The  plaintiff  in  error,  an  Ohio  cor- 
poration, being  a  creditor  of  Joseph  W.  Foley, 
who  was  engaged  in  business  as  a  retail  gro- 


cer and  as  such  the  owner  of  a  stock  of  mer- 
chandise and  fixtures  pertaining  to  the  busi- 
ness, brought  suit  in  the  common  pleas  of 
Clark  county  to  set  aside  a  sale  of  the  whole 
of  said  stock  and  fixtures  to  the  defendant 
in  error. 

It  is  alleged  in  the  petition  that  the  sale 
was  not  made  in  the  usual  and  ordinary 
course  of  trade,  or  in  the  regular  and  usual 
prosecution  of  the  business  of  retail  grocer 
conducted  by  Foley;  that  the  purchaser,  Mil- 
ler, did  not  at  the  time  of,  or  prior  to,  the 
sale,  or  at  any  subsequent  time,  demand  or 
receive  from  Foley  a  written  or  other  list  of 
names  and  addresses  of  his  creditors,  with 
the  amount  of  the  indebtedness  due  to  each, 
and  certified  by  him  under  oath  to  be  a  full, 
accurate  and  complete  list  of  such  creditors 
and  his  indebtedness;  nor  did  he  demand  or 
receive  any  list  or  description  of  the  names 
and  addresses  of  such  creditors  of  any  kind 
Avhatsoever;  that  the  defendant.  Miller,  did 
not  at  any  time  prior  or  subsequent  to  takin^j: 
possession  of  the  stock  or  paying  therefor 
notify,  either  personally  or  by  registered  mail, 
the  plaintiff  or  any  other  creditor  of  Foley 
of  the  proposed  sale  and  of  the  price,  terms 
and  conditions  thereof,  or  either;  that  the 
defendant  holds  possession  of  the  stock  of 
merchandise  and  fixtures,  and  that  the  plain- 
tiff has  requested  and  demanded  of  him  a 
settlement  or  an  accounting  for  said  stoi'-k, 
which  he  has  refused. 

[117]  Tlie  prayer  of  the  petition  is  that  the 
sale  may  be  set  aside  for  further  appropriate 
relief. 

Defendant  demurred  to  the  petition  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  and  that  Sec- 
tion 11102,  General  Code  (103  O.  L.,  462), 
known  as  the  bulk-sales  law,  which  relates 
to  the  transfer  of  stocks  of  merchandise  and 
fixtures  other  than  in  the  usual  course  of 
trade,  upon  which  the  action  was  based,  is 
unconstitutional  and  void.  That  section  is  as 
follows:  "The  sale,  transfer  or  assignment, 
in  bulk,  of  any  part  or  the  whole  of  a  stock 
of  merchandise,  or  merchandise  and  the  fix- 
tures pertaining  to  the  conducting  of  said 
business,  otherwise  than  in  the  ordinary 
course  of  trade  and  in  the  regular  and  usual 
prosecution  of  the  business  of  the  8eller^, 
transferrer  or  assignor,  shall  be  void  as 
against  the  creditors  of  the  seller,  transferrer, 
assignor,  unless  the  purchaser,  transferee  or 
assignee  demands  and  receives  from  the  sell- 
er, transferrer  or  assignor  a  written  list  of 
names  and  addresses  of  the  creditors  of  the 
seller,  transferrer  and  assignor,  with  the 
amount  of  the  indebtedness  due  or  owing  to 
each  and  certified  by  the  seller,  transferrer 
and  assignor,  under  oath,  to  be  a  full,  accu« 
rate  and  complete  list  of  his  creditors,  and 
of  his  indebtedness ;  and  unless  the  purchaser. 
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traoBferee  or  assignee  shall,  at  least  five 
(5)  days  before  taking  possession  of  such 
merchandise,  or  merchandise  and  fixtures,  or 
paying  therefor,  notify  personally,  or  by 
registered  mail,  every  creditor  whose  name 
and  address  appears  in  said  list,  or  of  which 
he  has  knowledge,  of  the  proposed  [118]  sale 
and  of  the  price,  terms  and  conditions 
thereof." 

The  common  pleas  court  sustained  the 
demurrer.  Judgment  was  entered  for  the 
defendant  and  this  judgment  was  affirmed 
by  the  court  of  appeals. 

Floyd  A.  Johnatofif  Roscoe  C,  LorentZy  Wat- 
son,  BtouffeTf  Davis  d  Oearheart  and  George 
B.  Okey  for  plaintiff  in  error. 

C  8,  Olinger  for  defendant  in  error. 

Johnson,  J. — The  constitutionality  of  the 
statute  referred  to  is  the  sole  question  in- 
volved in  the  case.  The  courts  below  enter- 
tained the  view  that  the  question  was  deter- 
mined by  the  cases  of  Miller  v.  Crawford,  70 
Ohio  St.  207,  1  Ann.  Cas.  558,  71  N.  E.  631, 
and  Williams,  etc.  C5o.  v.  Preslo,  84  Ohio  St. 
328.  Ann.  Cas.  1912C  704,  96  N.  E.  900,  not- 
withstanding the  subsequent  amendment  to 
Section  2  of  Article  XIII  of  the  Constitution. 
In  those  cases  it  was  held  that  previous  acts 
of  the  legislature,  similar  to  that  in  question 
here,  were  unconstitutional.  In  the  former 
case  it  was  decided  that  the  act  of  April  4,  * 
1902  (96  O.  L.  96),  to  prevent  fraud  in 
the  purchase,  disposition  or  sale  of  mer- 
chandise, was  repugnant  to  the  first  article 
of  the  constitution,  because  it  placed  an  un- 
warrantable restriction  upon  the  right  of  the 
individual  to  acquire  and  possess  property, 
and  because  it  contained  a  forbidden  dis- 
crimination in  favor  of  a  limited  class  of 
creditors.  The  court  in  the  opinion  points 
out  a  number  of  onerous  and  restrictive 
features  of  the  statute,  and  its  analysis  is 
concluded  with  the  statement  that  "This  act, 
under  the  guise  of  preventing  fraud  in  [119] 
such  sales,  prohibits  them  altogether,  and 
thus  places  upon  the  enjoyment  of  property 
an  important  restriction  which  no  public  in- 
terest requires  and  which  the  constitution 
therefore   forbids." 

In  Williams,  etc.  Co.  v.  Preslo,  supra,  it 
was  held  that  the  Act  of  April  30,  1908  (99  O. 
L.  241),  to  render  presumptively  fraudulent 
sales  in  bulk  of  stocks  of  merchandise,  unless 
the  seller  should,  not  less  than  seven  days 
before  the  transfer,  file  with  the  recorded  of 
the  county  a  notice  of  his  intention  to  make 
such  sale,  was  repugnant  to  the  first  article 
of  the  constitution. 

The  provisions  of  the  statute  which  is  at- 
tacked here  are  less  burdensome  than  the  act 
of  1902,  the  things  now  required  i»ith  respect 
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to  the  sale  of  an  entire  stock  of  merchandise, 
other  than  in  the  ordinary  course  of  trade, 
being  that  the  purchaser  shall  demand  and 
the  seller  furnish,  under  oath,  a  complete 
and  accurate  list  of  his  creditors  and  of 
the  amounts  owing  to  each,  and  that  the 
buyer  shall,  at  least  five  days  before  the 
completion  of  the  sale,  notify  each  of  the 
creditors  and  any  others  of  whom  he  may 
have  knowledge,  personally  or  by  registered 
mail,  of  the  proposed  sale  and  of  the  price, 
terms  and  conditions  thereof. 

While  it  is  pointed  out  by  counsel  that  the 
act  in  question  here  is  free  from  many  of  the 
objectionable  features  which  were  included 
in  the  original  act,  it  is  conceded  that  the 
application  of  the  rules  declared  in  the  two 
cases  above  referred  to,  if  unmodified  by  con- 
stitutional amendment  or  by  this  court, 
would  require  the  affirmance  of  the  judgments 
below  in  this  case. 

[120]  The  contention  of  the  plaintiff  in 
error  is  that  such  a  modification  has  been 
intentionally  and  deliberately  provided  in  the 
amendment  to  Section  2  of  Article  XIII  of  the 
Constitution  as  adopted  in  September,  1012. 
That  amendment  reads  as  follows:  "Corpora- 
tions may  be  formed  under  general  laws;  but 
all  such  laws  may,  from  time  to  time,  be  al- 
tered or  repealed.  Corporations  may  be 
classified  and  there  may  be  conferred  upon 
proper  boards,  commissions  or  officers,  such 
supervisory  and  regulatory  powers  over  their 
organizations,  business  and  issue  and  sale  of 
stocks  and  securities,  and  over  the  business 
and  sale  of  the  stocks  and  securities  of  for- 
eign corporations  and  joint  stock  companies 
in  this  state,  as  may  be  prescribed  by  law. 
Laws  may  be  passed  regulating  the  sale  and 
conveyance  of  other  personal  property,  wheth- 
er owned  by  a  corporation,  joint  stock  com- 
pany or  individual." 

The  courts  below  held  that  this  amendment 
did  not  enlarge  the  power  of  the  legislature 
in  the  respects  claimed  for  it.  In  the  con- 
sideration of  it,  it  is  the  sole  duty  of  the 
court  to  ascertain  and  give  effect  to  the  in- 
tention of  the  people  in  adopting  it,  and  in 
the  effort  to  promote  the  object  of  the  people, 
rules  which  are  purely  technical  should 
not  be  permitted  to  thwart  the  attainment  of 
that  object. 

An  amendment  should  be  viewed  in  connec- 
tion with  the  previously  existing  constitution 
and  the  evils  and  conditions  which  led  to  the 
change. 

Moreover,  effect  shoudl  be  given  to  every 
part  of  the  instrument  as  amended,  and  in 
the  absence  of  a  clear  reason  to  the  contrary 
no  portion  of  a  written  constitution  should  he 
regarded  as  superfluous.  [121]  Tlie  addition 
or  change  should  be  considered  as  having  boeii 
made   for   some  purpose.     This  is  especially 
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true  where  the  amendment  includes  a  grant- 
ed power. 

This  amendment  was  adopted  in  the  year 
following  that  in  which  the  latter  of  the  two 
above-named    cases    was    decided. 

It  is  a  matter  of  common  knowledge  'that 
the  business  of  retail  merchandising  is  con- 
ducted largely  upon  credit.  This  system  has 
come  about  as  a  natural  outgrowth  of  the 
vast  increase  in  the  facilities  of  transporta- 
tion and  communication  in  modern  times.  It 
was  not  surprising  that  a  system,  so  built  up 
and  conducted,  should  be  attended  with 
abuses.,  for  it  furnished  an  opportunity  for 
the  commission  of  frauds  upon  creditors  not 
usual  in  other  forms  of  business.  There 
was  a  temptation  to  sell  stocks  in  bulk  with- 
out providing  for  the  payment  of  creditors 
from  whom  they  were  bought.  It  was  nat- 
ural and  inevitable  that  such  an  important 
subject  should  be  called  to  the  attention  of 
the  legislatures  and  courts.  Almost  every 
state  in  the  Union  now  has  a  statute  similar 
to  the  one  involved  in  this  case.  There  has 
been  the  same  desire  for  substantial  uniform- 
ity that  has  been  shown  with  reference  to  the 
legislation  in  the  different  states  on  all  the 
ditferent  branches  and  phases  of  conunercial 
law — ^negotiable  instruments,  bills  of  sale, 
bills  of  lading,  etc.  The  fact  that  there  has 
been  this  general  and  concerted  action  is  no 
reflection  against  the  wisdom  or  validity  of 
the  leigslation  itself. 

In  the  light  of  these  suggestions,  and  guid- 
ed by  [122]  the  fundamental  principles  above 
referred  to,  what  must  be  said  as  to  the 
intention  of  the  framers  of  the  amendment  in 
question  and  of  the  people  in  adopting  it? 
Was  it  merely  declaratory  of  powers  already 
possessed  by  the  legislature  or  was  it  in- 
tended to  meet  new  conditiong? 

Counsel  for  plaintiff  in  error  call  attention 
to  the  proceedings  of  the  constitutional  con- 
vention which  framed  the  amendment  in- 
volved here  in  support  of  their  view  as  to 
its  purpose  and  effect. 

The  debates  of  a  convention  caimot  have 
conclusive  effect  in  the  construction  of  the 
provisions  of  a  constitution.  Yet  they  are 
not  without  importance  where  they  tend  to 
support  a  construction  indicated  by  the  lan- 
guage of  an  amendment;  and  they  ma^'  show 
what  was  the  mischief  which  was  intended  to 
be  prevented  under  the  new  order  by  the 
adoption  of  the  amendment.  6  Rul.  Cas.  L. 
C8;  State  v.  Foraker,  46  Ohio  St.  677,  690, 
23  N  E.  491,  6  L.R.A.  422;  Cooley  Constitu- 
tlorxl  Limitations    (7  ed.),  p.  101, 

As  stated  by  Judge  Thurman  in  Cass  v. 
iJillon,  2  Ohio  St.  607,  621:  "Although  the 
debates  of  the  convention  can  never  over- 
throw a  plain,  unambiguous  provision  of  the 
constitution  .  .  .  yet  they  certainly  may 
fortify  us  in   following  the  natural   import 


of    its    language,    and    legitimately    aid    in 
removing   doubts." 

It  is  said  in  11  Modem  American  Law, 
p.  77:  "If  the  proceedings  of  the  conven- 
tion clearly  indicate  the  purpose  of  a  particu- 
lar provision  great  weight  may  properly  be 
attached  to  them." 

A  reading  of  the  Constitutional  Debates, 
Vol.  2,  [123]  p.  1205  et  seq.,  discloses  that 
this  amendment  was  discussed  by  able  mem- 
bers of  the  convention.  Its  purpose  was  fully 
and  clearly  explained.  Reference  was  made 
to  the  previous  statutes  which  forbade  one 
who  was  conducting  an  ordinary  mercantile 
business  from  selling  out  in  bulk  without 
notice  to  creditors,  as  well  as  to  the  decisions 
of  this  court  touching  the  subject.  It  was 
generally  understood  tliat  the  proposed 
amendment,  in  the  words  of  a  leading  mom- 
ber,  ''has  met  that  condition  which  the  su- 
preme court  of  Ohio  has  declared  to  exist  and 
unfetters  the  legislature  so  that  it  can  pro- 
ceed to  pass  this  needed  legislation."  The 
record  of  the  proceedings  shows  that  the  only 
quci^tion  made  related  to  the  article  of  the 
constitution  in  which  the  amendment  should 
be  included. 

It  was  finally  added  to  the  amendment  to 
Section  2,  Article  XIII,  which  had  been 
agreed  on. 

It  will  be  observed  that  the  first  part  of  the 
amendment  to  that  article  authorizes  the 
classification  of  corporations  and  the  r^ula- 
tion  of  their  organization,  business,  and  iss^ue 
and  sale  of  stocks,  and  of  the  ^'business  and 
sale  of  the  stocks  and  securities  of  foreign 
corporations  and  joint  stock  companies  in  this 
state."  Then  follows  the  second  part,  the 
additional  clause:  "Laws  may  be  passed  regu- 
lating the  sale  and  conveyance  of  other  per- 
sonal property,  whether  owned  by  a  corpora- 
tion, joint  stock  company  or  individual." 

When  construed  in  connection  with  the 
guaranties  of  the  bill  of  rights,  it  is  clear 
that  it  was  intended  by  this  amendment  to 
confer  power  on  the  legislature  to  modify 
those  guaranties,  in  so  far  [124]  as  the  right 
of  contract  for  the  sale  of  personal  property 
is  concerned,  by  the  passage  of  the  regulating 
laws   authorized   by  it. 

But  it  is  contended  that  even  if  this  be 
true  there  still  remains  the  other  objection, 
that  this  statute  discriminates  in  favor  of  a 
limited  class  of  creditors  and  offends  the  x.^on- 
stitutional  requirements  of  uniformity. 

As  to  this,  it  must  be  noted  that  the 
amendment  deals  with,  and  its  dominant 
note  is,  classification  of  the  various  forms  of 
personal  property  and  the  regulation  of  the 
sale  thereof. 

Having  concluded  that  the  bill  of  rights 
and  this  amendment  must  be  construed  to- 
gether, and  that  by  the  general  terms  of  the 
latter  authority  has  been  conferred  to  qualify 
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and  regulate  the  exercise  of  the  rights  guar- 
anteed by  the  former,  so  far  as  the  right 
t<j  contract  for  the  sale  of  personal  property 
is  concerned,  the  considerations  suggested 
Inter  on  as  the  objection  that  the  statute 
attacked  violates  the  Fourteenth  Amendment 
to  tlie  Federal  Constitution  are  equally  ap- 
plicjhU'  to  the  objections  as  to  classification 
and  lack  of  uniformity  which  are  based  on 
the  Ohio  constitution. 

\\'e  do  not  think  that  the  act  in  question 
viohites  the  Fourteenth  Amendment  to  tlie 
Federal  Constitution.  That  amendment  pro- 
vides that  '^No  state  shall  .  .  .  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law;  nor  deny  to  any  per- 
son' within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

Tlie  right  to  contract  is  part  of  the  liberty 
of  the  citizen.  It  is  within  the  protection  of 
this  amendment  [125]  and  cannot  be  arbi- 
trarily interfered  with,  yet  nothing  is  more 
firmly  settled  than  that  the  right  to  contract 
is  not  absolute  and  unyielding,  but  is  subject 
to  limitation  and  restraint  in  the  interests 
of  the  public  health,  safety  and  welfare,  and 
these  limitations  may  be  fixed  by  the  legis- 
lature. 

In  Frisbie  v.  U.  S.  157  U.  S.  160,  15  S.  Ct. 
586,  39  U.  S.  9  (L.  ed,)  657.  it  is  said:  "While 
it  may  be  conceded  that,  generally  speaking, 
among  the  inalienable  rights  of  the  citizen 
is  that  of  the  liberty  of  contract,  yet  such 
liberty  is  not  absolute  and  universal.  It  is 
within  the  undoubted  power  of  the  govern- 
ment to  restrain  some  individuals  from  all 
4L*oDtracts,  as  well  as  all  individuals  from  some 
contracts." 

And  in  the  very  recent  case  of  Erie  R.  Co. 
V.  Williams,  233  U.  S.  685,  34  S.  Ct  761, 
58  U.  8.  (L.  ed.)  1155,  it  was  declared:  ''But 
liberty  of  making  contracts  is  subject  to  con- 
<lition8  in  the  interest  of  the  public  welfare, 
and  which  shall  prevail — principle  or  condi- 
tion— cannot  be  defined  by  any  precise  and 
universal  formula.  Each  instance  of  assert- 
4>d  conflict  must  be  determined  by  itself,  and 
it  has  been  said  many  times  that  each  act 
of  legislation  has  the  support  of  the  pre- 
sumption that  it  is  an  exercise  in  the  inter- 
4*8t  of  the  public.  Tlie  burden  is  on  him  who 
attacks  the  legislation,  and  it  is  not  sus- 
tained by  declaring  a  liberty  of  contract. 
.     .  The    legislature   is,    in    the   first    in- 

stance, the  judge  of  what  is  necessary  for  the 
public  welfare,  and  a  judicial  review  of  its 
judgment  is  limited.  The  earnest  conflict  of 
serious  opinion  does  not  suffice  to  bring  it 
within  the  range  of  judicial  cognizance." 

An  eminent  authority,  everywhere  respect- 
ed, [126]  says:  **They  [the  courts]  must  as- 
sume that  legislative  discretion  has  been 
properly  exercised.  If  evidence  was  required, 
it  must  be  supposed  that  it  was  before  the 
Ann.  Cas.  191 7C. — 59. 
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legislature  when  the  act  was  passed;  and 
if  any  special  finding  was  required  to  war- 
rant the  passage  of  the  particular  act,  it 
would  seem  that  the  passage  of  the  act  itself 
might  be  held  equivalent  to  such  finding.'* 
Cooley  Constitutional  Limitations  (Ted.)  257. 

Tlie  guaranties  of  Section  1,  2  and  19  of 
the  Bill  of  Rights  in  the  Constitution  of 
Ohio  are  similar  to  those  contained  in  the 
amendment  to  the  federal  constitution  re- 
ferred to. 

In  the  construction  of  these  provisions  this 
court  has  been  in  harmony  with  the  princi- 
ples above  announced.  In  State  v.  Bucke^'e 
Pipe  Line  Co.  61  Ohio  St.  520,  50  X.  E.  464, 
which  involved  the  constitutionality  of  the 
Ohio  antitrust  law,  Judge  Shauck  said,  in 
announcing  the  opinion  of  the  court:  ''The 
definite  proposition  of  counsel  upon  this 
point  is  that  although  the  act  is  an  exercise 
of  legislative  power,  it  transcends  the  pro- 
visions of  the  state  and  federal  constitutions 
which  render  inviolable  the  rights  of  liberty 
and  property,  whicli  include  the  right  to  make 
contracts.  It  would  be  difficult  to  place  too 
high  an  estimate  upon  these  guaranties,  and 
they  include  the  right  to  make  contracts.  But 
it  is  settled  that  these  guaranties  are  them- 
selves limited  by  the  public  welfare  or  the 
exercise  of  the  police  power." 

In  Bloomfield  v.  State,  86  Ohio  St.  253. 
264,  Ann.  Cas.  191 3D  629,  99  N.  K.  309,  41 
L.R.A.(N.S.)  726,  it  is  said:  'The  state  is 
necessarily  invested  with  [127]  that  which  is 
called  the  police  power,  which  will  be,  and 
should  be,  put  forth  as  an  expression  of  the 
popular  conception  of  the  necessities  of  so- 
cial and  economic  conditions.  Under  it  may 
be  done,  and  should  be  done,  that  which  will 
best  secure  the  peace,  morals,  health  and 
safety  of  the  community.  .  .  .  The  four- 
teenth amendment  was  not  designed  to  pre- 
vent all  exercise  of  judgment  by  a  state  leg- 
islature, of  what  the  interests  of  the  state 
require,  nor  to  compel  it  to  run  all  of  its 
laws  in  the  channels  of,  general  legislation. 
Bachtel  v.  Wilson.  204  U.  S,  36  [27  S.  Ct. 
243,  51  U.  S.  (L.  ed.)  357];  St.  John  v. 
New  York,  201  U.  S.  633  [5  Ann.  Cas.  909, 
26  S.  Ct.  554,  .50  U.  S.   (L.  ed.)   896]." 

Tlie  authorities  agree  that  a  statute  is 
general  and  uniform  if  it  operates  equally 
upon  every  person  and  locality  within  the  cir- 
cumstances covered  by  the  act,  and  when  a 
classification  has  a  reasonable  basis  it  is  not 
invalid  merely  because  not  made  with  exact- 
ness or  because  in  practice  it  may  result 
in  some  inequality.  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  31  S.  Ct.  337,  55 
U.  S.  (L.  ed.)  369;  Porter  v.  Hopkins,  91 
Ohio  St.  83,  109  N.  E.  629. 

W^e  think  it  clear  that  there  are  substan- 
tial reasons  for  the  classification  made  by 
this  statute.     It  applies  equally  to  all  mer- 
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chants  having  a  stock  of  merchandise  for  sale 
in  the  usual  course  of  trade,  who  have  cred- 
itors. It  operates  upon  such  class  when  there 
is  contemplated  a  bulk  sale  of  the  stock 
otherwise  than  in  the  ordinary  course  of 
trade.  It  relates  to  all  purchasers.  It  affects 
all  within  the  class  of  creditors  of  such  mer- 
chants. The  necessary  results  of  its  operation 
would  be  in  the  interest  [128]  of  honest  mer- 
chants and  of  the  public  welfare,  for  these 
are  concerned  in  the  prevention  of  frauds  and 
in   the   protection   of   public   morals. 

No  reason  has  been  suggested  for  the  ex- 
tension of  the  requirements  included  in  the 
statute  under  consideration  to  the  owners 
and  purchasers  of  all  personal  property.  To 
do  so  would  unnecessarily  and  unreasonably 
hinder  many  transactions  which  are  free  from 
the  inherent  dangers  and  mischief  intended  to 
be  corrected. 

We  are  the  more  firmly  convinced  of  the 
soundness  of  the  conclusion  which  we  have 
indicated  by  the  fact  that  the  constitutional- 
ity of  legislation  in  all  essentials  similar  has 
been  expressly  upheld  by  the  supreme  court 
of  the  United  States  and  in  many  of  the 
states,  among  which  are  Connecticut,  Geor- 
gia, Indiana,  Illinois,  Massachusetts,  Michi- 
gan, Minnesota,  Oklahoma,  Pennsylvania  and 
Washington.  In  many  other  states  similar 
statutes  have  been  construed  and  enforced, 
and  their  validity  thus  indirectly  sustained. 

In  Kidd,  etc.  Co.  v.  Mussel  man  Grocer  Co. 
217  U.  S.  461,  30  S.  Ct.  606,  54  U.  S.  (L.  ed.) 
839,  it  was  held:  "It  is  within  the  police 
power  of  the  state  to  require  tradesmen  mak- 
ing sales  in  bulk  of  their  stock  in  trade  to 
give  notice  to  their  creditors  and  also  to  pre- 
scribe how  such  notice  shall  be  given,  and 
unless  the  provisions  as  to  such  notice  are 
unreasonable  and  arbitrary  a  statute  to  that 
effect  does  not  amount  to  deprivation  of 
property,  abridge  liberty  of  contract  or  deny 
equal  protection  of  the  law  within  the  mean- 
ing of  the  Fourteenth  Amendment;  nor  is 
the  requirement  in  the  Michigan  sales-in-bulk 
[129]  act  of  1905  that  such  notice  be  either 
personal  or  by  registered  mail  unreasonable 
or  arbitrary." 

The  Ohio  statute  involved  in  this  litigation 
is  substantially  a  copy  of  the  Michigan  law 
under  consideration  in  that  case. 

In  Young  v.  I^mieux,  79  Conn.  434,  8  Ann. 
Cas.  452,  05  Atl.  436,  600,  129  Am.  St.  Rep. 
193,  20  L.R.A.(N.S.)  160,  it  was  said:  "In- 
solvent and  fraudulent  vendors  are  those  who 
will  be  chiefly  affected  by  the  act,  and  it  is 
for  the  protection  of  creditors  against  sales 
bv  them  of  their  entire  stock  at  a  8in<;le 
transaction  and  not  in  the  regular  course  of 


business,  that  its  provisions  are  aimed.  It 
is  of  course  possible  that  an  honest  and 
solvent  retail  dealer  might,  in  consequence 
of  the  required  notice  before  the  sale,  lose 
an  opportunity  of  selling  his  business,  or 
suffer  some  loss  from  the  delay  of  a  sale 
occasioned  by  the  giving  of  such  notice.  But 
a  'possible  application  to  extreme  cases*  is 
not  the  test  of  the  reasonableness  of  public 
rules  and  regulations.  Com.  v.  Plaisted,  148 
Mass.   375,  382." 

These  holdings  are  in  harmony  with  the 
view  that  our  constitutions  were  made  in 
the  contemplation  that  new  necessities  would 
arise  with  changing  conditions  of  society. 

W^c  are  convinced  that  it  was  in  this  spirit 
and  in  the  light  of  the  experiences  in  the 
business  world  which  we  have  pointed  out 
that  the  amendment  to  Section  2  of  Article 
XIII  was  framed  and  adopted ;  that  the  effect 
of  the  amendment  was  to  clothe  the  legis- 
lature with  a  larger  power  to  deal  with  the 
subject  referred  to,  and  that  the  act  here 
involved  docs  not  conflict  with  any  of  the 
provisions  of  the  constitution. 

t130]  The  judgment  will  be  reversed  and 
the  cause  remanded  to  the  court  of  common 
pleas  for  further  proceedings  according  to 
law. 

Judgment  reversed. 

Nichols,  C.J.,  Donahue  and  Wanamaker, 
JJ.,  concur. 

Newman,  Jones  and  Matthias,  JJ.,  dissent. 


NOTXr. 

The  reported  case^  distinguishing  earlier 
cases  in  which  previous  bulk  sales  laws  were 
held  to  be  invalid,  sustains  an  act  invalidat- 
ing a  sale  of  an  entire  stock  of  merchandise 
in  bulk  unless  the  purchaser  shall  demand  and 
the  seller  shall  furnish  under  oath  a  complete 
list  of  the  seller's  creditors  and  the  amount 
due  to  each  and  unless  the  buyer  shall,  at 
least  five  days  before  the  completion  of  the 
sale,  notify  each  of  the  creditors  of  the 
proposed  sale  and  of  the  price,  terms  and 
conditions  thereof.  The  validity  of  sales  in 
bulk  statutes  is  discussed  in  the  notes  to  Blo<'k 
V.  Schwartz,  as  reported  in  1  Ann.  Cas.  550, 
and  101  Am.  St.  Rep.  971 ;  Off  v.  Moreliead, 
14  Ann.  Cas.  434;  Williams  v.  Preslo,  Ann. 
Cas.  191 2C  704,  and  O.  S.  Johnson  Co.  v.  Be- 
looskv,  Ann.  Cas.  1015C  411.  In  the  recent 
case  of  Klein  v.  Maravelas,  Ann.  Cas.  191 7 B 
273,  the  New  York  court  upholds  the  validity 
of  a  bulk  sales  law,  overruling  an  earlier  deci- 
sion in  that  jurisdiction  against  the  constitu- 
tionality of-  legislation  of  that  kind. 
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Fire  Insuranoe  —  Change  la  Title  or 
Interest  <—  Sale  and  Beaoqnisitian 
before  Xioss. 

Since  a  clause  in  a  fire  insurance  policy, 
forfeiting  the  policy  if  any  change  takes 
place  in  the  title,  possession,  or  interest  of 
the  insured  in  the  property,  or  if  the  policy 
be  assigned,  must  be  construed  to  contem- 
plate only  transfers  which  permanently  divest 
the  insured  of  all  interest  in  the  property, 
where,  upon  a  sale  of  the  land  by  insured, 
the  policy  was  transferred  with  the  consent 
of  the  company,  subsequently  again  trans- 
ferred without  the  consent  of  the  company, 
and  finally  transferred  to  the  original  owner 
without  the  consent  of  the  company,  the  pol- 
icy is  not  thereby  rendered  void,  in  the  ab- 
sence of  a  declaration  of  forfeiture;  the  prop- 
erty having  been  restored  to  the  party  with 
whom  the  company  originally  contracted,  be- 
fore the  loss  occurred  and  the  liability  of  the 
company  having  merely  been  suspended  dur- 
ing the   interim. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Daviess  county. 

Action  by  T.  J.  Turley,  plaintiff',  against 
Germania  Fire  Insurance  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affibmbd. 

C.  M.  Finn  for  appellant. 
Miller  d  Sandidge  for  appellee. 

[58]  Settle,  J. — The  appellee,  T.  J.  Turley, 
by  this  action  sought  to  recover  of  the  ap- 
pellant, Germania  Fire  Insurance  Company, 
$200.00,  alleged  to  be  the  fair  cash  value  of  a 
barn  owned  by  him,  upon  which,  by  its  policy 
issued  January  28,  1910,  appellant  granted 
him  that  amount  of  insurance  against  its  loss 
by  fire;  it  being  alleged  in  the  petition  that 
in  May,  1014,  the  barn  was  destroyed  by  fire. 
It  appears  from  further  allegations  of  the 
petition  that  the  policy  in  question  also 
granted  to  the  appellee  insurance  of  $3,500.00 
on  his  dwelling  house,  located  on  the  lot 
upon  which  the  barn  was  situated,  and  that 
for  the  insurance  upon  the  two  buildings  he 
paid  appellant  the  premium  demanded, 
amounting  to  $73.20;  that  the  policy  in- 
sured the  two  buildings  for  a  period  of  five 


years  from  its  date,  and  contains  a  provision 
making  the  insurance,  in  case  of  loss  on  either 
building,  payable  to  the  Fidelity  k  Columbia 
Trust  Company,  of  Louisville,  Kentucky,  as 
its  interest  may  appear;  this  provision  being 
made  because  the  trust  company  then  had  a 
mortgage  upon  the  two  buildings  and  the 
lot  upon  which  they  are  situated. 

The  answer  of  appellant  admitted  the  con- 
tract of  insurance,  as  contained  in  the  policy 
referred  to,  but  denied  any  liability  upon  the 
policy,  or  that  appellee  was  the  owner  or 
holder  of  the  policy  at  the  time  of  the  de- 
struction of  the  barn  by  fire,  and  pleads  that 
subsequent  [59]  to  the  issuance  of  the  policy 
and  before  the  burning  of  the  barn,  the  ap- 
pellee sold  and  conveyed  the  property  to  Ben 
J.  Head,  and  then  assigned  to  him  the  policy 
sued  on,  by  which  he  parted  with  the  title 
to  both  the  property  and  policy;  that  Head* 
sold  and  conveyed  the  property  to  another^ 
the  sale  and  conveyance  being  accompanied  by; 
an  assignment  of  the  policy  in  question,  with- 
out the  consent  of  appellant  endorsed  on  the 
policy;  that  by  the  terms  of  the  policy  it  is 
provided  that  in  case  any  change  should  take 
place  in  the  title,  possession  or  interest  of 
the  assured,  the  policy  in  that  event  should 
become  null  and  void,  unless  otherwise  pro" 
vided  by  agreement  endorsed  thereon;  and 
further,  that  appellant  did  not  by  any  agree- 
ment endorsed  on  the  policy  waive  its  right 
to  declare  it  null  and  void  because  of  a 
change  in  the  title  to  the  property.  Finally^ 
it  was  alleged  in  the  answer  that  by  reason 
of  such  change  in  the  title  to  the  property^ 
the  policy  became  and  is  null  and  void. 

Appellee  filed  an  amended  petition  in  which 
it  was  averred  that  on  May  17,  1012,  appellee 
sold  and  by  deed  conveyed  the  property  in 
question  to  Ben  J.  Head,  and  at  the  same 
time  assigned  and  transferred  to  him  the 
policy  of  insurance  upon  the  dwelling  house 
and  barn,  and  that  on  July  3,  1912,  appellant^ 
by  an  endorsement  on  the  policy,  consented 
to  the  assignment  to  Head.  That  on  August 
19,  1912,  Head  sold  and  conveyed  the  property 
to  J.  M.  Hamilton,  and  at  the  same  tilne 
transferred  to  him  the  policy,  to  which  ap- 
pellant, through  its  local  agent  at  Owciisboro^ 
consented,  and  agreed  to  later  endorse  such 
consent  upon  the  policy,  -which  was  then  in 
the  hands  of  the  Fidelity  &  Columbia  Trust 
Company,  but  which  endorsement  it  did  not, 
in  fact,  make;  that  on  January  1,  1914,  the 
property  was  sold  and  conveyed  by  Hamilton 
to  R.  H.  Ford,  and  Hamilton  then  agreed  to 
and  did  assign  Ford  the  policy,  to  which  asr 
signment  appellant,  through  its  local  agent, 
again  agreed,  such  agreement  being  accom-. 
panied  by  a  promise  to  have  such  consent  en^ 
dorsed  on  the  policy,  with  which  promise  it 
also  failed  to  comply;  that  on  April  22,  1914, 
Ford  sold  and  conveyed  the  property  to  the 
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appellee,  the  original  owner  and  vendor; 
Ford  assigning  the  policy  to  appellee,  and  that 
at  that  time  appellee  applied  to  appellant's 
local  agent  at  Owensboro  for  its  assent  to  the 
assignment  of  the  policy  from  Ford  to  him, 
but  that  the  agent  informed  him  that  he  was 
not  then  acting  as  agent  for  appellant,  [60] 
and  that  the  latter  had  determined  to  quit 
business  in  this  State,  or  would  soon  do  so. 

It  was  further  alleged  in  the  amended  peti- 
tion that  when  Ford  delivered  to  the  appellee 
the  deed  reconveying  to  him  the  property, 
he  also  assigned  and  delivered  to  him  the 
policy  in  question,  and  that  when  thereafter 
the  barn  was  destroyed  by  fire  he  (Turley) 
was  in  possession  of  the  policy  and  then  held 
the  title  to  the  property  covered  by  the  policy, 
which  restored  the  situation  occupied  by  ap- 
pellee and  appellant  to  what  it  was  when  the 
policy  was  issued  and  delivered  to  the  former 
by  the  latter.  The  facts  alleged  in  the  amend- 
ed petition  were,  also,  in  substance,  pleaded  in 
a  reply  filed  by  appellee  to  the  appellant's  an* 
swer.  The  reply,  in  addition,  contained  a 
traverse  of  the  averments  of  the  answer  with 
respect  to  the  alleged  right  of  appellant  to 
rely  upon  the  forfeiture  claimed  as  arising 
under  the  clause  of  the  policy  providing  there- 
for in  case  of  a  change  in  the  title  of  the 
property,  and  pleaded  a  waiver  on  the  part 
of  appellant  of  such  right  of  forfeiture. 
•  By  agreement  of  the  parties  a  jury  was 
waived  and  the.  law  and  facts  submitted  to 
the  court,  the  trial  resulting  in  a  judgment 
in  favor  of  appellee  against  appellant  for  the 
two  hundred  dollars  claimed  in  the  petition 
as  the  loss  sustained  on  the  barn.  Appellant 
complains  of  that  judgment  and  has  moved 
this  court  to  grant  it  an  appeal,  as  provided 
by  rule  20  of  this  court,  adopted  in  conform- 
ity to  the  act  of  March  17,  1914,  regulating 
appeals  in  civil  cases  when  the  amount  in 
controversy,  exclusive  of  interest  and  costs, 
is  as  large  as  two  hundred  and  less  than 
five  hundred  dollars;  which  appeal,  in  view  of 
the  novelty  of  the  question  involved,  we  deem 
it  proper  to  grant. 

The  provision  under  which  appellant  seeks 
to  enforce  the  forfeiture  claimed  in  this  action 
is  in  the  following  language: 

^'If  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insur- 
ance, whether  valid  or  not,  the  property  cov- 
ered in  whole  or  in  part  by  this  policy  .  .  . 
or  in  case  any  change  takes  place  in  title,  pos- 
session or  interest  of  the  assured  in  the  above- 
mentioned  property  .  .  .  or  if  this  policy 
be  assigned  .  .  .  then  in  each  and  every 
one  of  the  above  cases  this  entire  policy  shall 
^b©  null  and  void,  [61]  unless  otherwise  pro- 
rvided  by  agreement  endorsed  thereon." 

The  above  clause  does  not  mean  that  every 
conceivable  change  that  might  take  place  in 
the  title  of  the  property,  or  assignment  of  the 


policy,  without  the  agreement  of  the  insur- 
ance company  endorsed  thereon,  would  have 
the  eflfect  to  forfeit  the  policy.  In  construing 
this  clause  the  courts  seem  to  have  held  that 
many  transfers  which  apparently  come  liter- 
ally within  its  terms  cannot  reasonably  be 
held  to  be  covered  thereby.  Thus  it  has  been 
held  that  such  a  policy  provision  does  not 
apply  to  transfers  from  one  joint  owner  to 
another.  Cooley's  Insurance  Briefs,  1726; 
Lockwood  V.  Middlesex  Mut.  Assur.  Co.  47 
Conn.  553;  Hyatt  v.  Wait,  37  Barb.  (N.  Y.) 
29;  German  Mut.  F.  Ins.  Co.  v.  Fox,  4  Neb. 
(unofficial)  Rep.  833,  96  N.  W.  652,  63  L.R.A. 
334;  Tillou  v.  Kingston  Mut.  Ins.  Co.  7 
Barb.  (N.  Y.)  570;  Royal  Ins.  Co.  v.  Sockman, 
8  Ohio  Cir.  Dec.  404. 

The  provision  in  question  now  appears  in 
all  similar  policies;  its  principal  object  being 
to  secure  to  the  insurer  a  contracting  party 
of  its  own  choosing,  we  reasonably  infer  that 
it  is  intended  to  cover  only  such  transfers 
of  the  property  and  policy  as  would  per- 
manently vest  the  interest  of  the  person  with 
whom  the  insurer  contracted  in  another,  or 
others,  who  were  strangers  to  the  transaction 
and  with  whom  it  had  not  consented  to  con- 
tract. It  cannot  be  claimed  that  the  provision 
in  question  will  prevent  a  merchant  from 
selling  to  retail  customers  goods  covered  by 
the  policy,  yet  if  literally  construed  it  might 
be  said  to  do  so.  Neither  can  it  be  claimed 
that  a  transfer  by  one  partner  of  all  his  in- 
terest in  the  insured  property  covered  by  the 
policy  to  his  copartner,  is  such  a  transfer 
as  would  be  covered  by  the  clause  in  question. 
It  has  also  been  held  that  this  clause  does 
not  cover  a  change  in  the  title,  whereby  the 
interest  of  the  insured  in  the  property  in- 
sured is  increased  after  the  taking  ont  of 
the  policy,  nor  will  it  apply  where  the  prop- 
erty insured  is  conveyed  by  a  deed  of  assign- 
ment made  by  the  assured  for  the  benefit  of 
creditors,  whereby  the  insured  property  and 
the  policy  are  both  transferred  to  the  as- 
signee. Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
(Ky.)  9,  81  Am.  Dec.  521.  So,  after  all,  the 
point  to  be  determined  is  not  what  transfers 
may  be  covered  by  the  language  used,  but 
what  transfers  did  the  parties  intend  should 
be  covered  by  it. 

[62]  In  adopting  the  clause  in  question 
the  parties  did  not  have  in  mind  a  second 
assignment  to  the  same  party.  Having  is- 
sued the  policy  to  appellee  in  the  beginning, 
because  under  the  contract  he  was  the  part? 
insured  by  it,  it  must  be  assumed  that  ap- 
pellant agreed  he  might  stand  as  tlie  party 
insured  for  the  whole  period  of  five  years 
covered  by  the  policy.  This  being  true,  it  is 
not  reasonable  to  suppose  that  the  above 
clause  was  allowed  to  remain  in  the  contract 
in  order  to  protect  appellant  against  a  sale 
of  the  property  or  assignment  of  the  policy, 
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which,  in  the  course  of  events,  might  be  made 
to  appellee  himself  during  the  life  of  the 
policy.  In  other  words,  appellee,  in  accept- 
ing the  policy  containing  the  provision  in 
question,  will  not  be  presumed  to  have  been 
providing  against  a  transfer  to  himself;  nor, 
on  the  other  hand,  can  it  be  presumed  that 
appellant  intended  it  to  provide  against  a 
transfer  of  the  policy  to  the  very  person 
with  whom  it  was  then  contracting. 

It  is  clearly  shown  that  appellant,  by  a 
proper  endorsement  on  the  policy,  consented 
to  its  assignment  by  appellee  to  Head  short- 
ly after  the  sale  and  conveyance  of  the  lot 
by  appellee  to  him.  If  Head  had  subsequent- 
ly resold  and  conveyed  the  property  to  ap- 
pellee, instead  of  to  Hamilton,  and  at  the 
time  reassigned  to  him  the  policy,  it  could 
not  be  successfully  contended  that  the  failure 
of  appellant  to  consent,  in  writing  endorsed 
on  the  policy,  to  such  reassignment  of  it  to 
appellee,  would  have  amounted  to  a  violation 
of  the  above  provision  of  the  policy,  or  pre- 
vented appellee  from  recovering  the  indem- 
nity provided  by  the  policy,  if  the  barn  had 
been  destroyed  by  fire  following  such  resale 
of  the  property  and  reassignment  of  the  policy 
to  him.  If  this  be  true,  how  can  it  be  said 
that  the  latter's  right  to  recover  for  the  loss 
of  the  barn  is  affected  by  the  sale  and  con- 
veyance of  the  property  and  transfer  of  the 
policy  from  Head  to  Hamilton,  from  Hamilton 
to  Ford,  and  from  Ford  back  to  appellee? 
In  the  first  instance,  it  would  have  been 
unnecessary  for  Head  to  obtain  the  consent 
of  appellant,  endorsed  on  the  policy,  to  its 
reassignment  to  appellee.  In  the  second  in- 
stance, the  title  to  the  property  and  policy 
would  equally  be  in  appellee,  the  person 
primarily  accepted  by  appellant  as  the  as- 
sured, and  the  five  years,  to  cover  which  the 
policy  was  issued,  had  not  expired. 

[63]  Whether  any  sale  and  conveyance  of 
the  lot  containing  the  insured  buildings,  af- 
ter the  one  from  appellee  to  Head,  following 
which  appellant  endorsed  on  the  policy  its 
consent  to  its  assignment  to  Head,  might 
have  given  appellant  the  right  to  enforce  the 
forfeiture  now  demanded,  is  not  presented 
for  decision.  In  point  of  fact,  the  forfeiture 
was  not  claimed  or  had  because  of  any  of 
such  sales,  although  appellant  had  notice  of 
each  through  its  Owensboro  agent  when 
made;  and  having  delayed  such  right,  if  any 
it  had,  until  the  title  to  the  property  was 
restored  to  appellee,  the  person  with  whom 
.it  originally  contracted  and  to  whom  it  is- 
sued the  policy,  it  cannot,  it  would  seem, 
because  of  any  of  the  changes  in  the  title 
referred  to,  escape  liability  on  the  policy  for 
the  loss  sustained  by  appellee  after  its  re- 
conveyance to  him. 

The  principle  here   announced  was  recog- 
iiized  in  Born  v.  Home  Ins.  Co.  110  la.  379, 
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81  N.  W.  676,  80  Am.  St.  Rep.  300,  wherein 
it  was  held  that  although  a  policy  of  insur- 
ance provided  that  it  should  become  forfeited 
if  the  property  insured  were  thereafter  mort- 
gaged without  the  consent  of  the  company, 
the  fact  that  the  property  was  so  mortgaged 
did  not  avoid  the  policy,  as  the  mortgage  was 
paid  off  and  satisfied  prior  to  the  loss,  and 
such  payment  operated  to  restore  the  prop- 
erty to  the  protection  of  the  policy.  In  a 
footnote  to  the  opinion  the  doctrine  in  ques- 
tion is  more  clearly  recognized  in  the  follow- 
ing statement  of  the  law: 

"The  general  rule  to  be  deduced  from  the 
weight  of  authority  is,  that  the  violation  of 
a  condition  in  a  policy  of  insurance  which 
works  a  forfeiture  thereof  merely  suspends 
the  insurance  during  the  violation,  and  that 
if  such  violation  is  discontinued  during  the 
life  of  the  policy,  and  is  non-existent  at  the 
time  of  loss,  the  policy  revives,  the  insurance 
is  restored,  and  the  insurer  is  liable,  although 
he  has  never  consented  to  a  violation  of  the 
conditions  in  the  policy,  and  such  violation 
has  been  such  that  the  insurer  could,  had  he 
known  of  it  at  the  time,  have  declared  a 
forfeiture  therefor."  State  Ins.  Co.  v. 
Schreck,  27  Neb.  527,  43  N.  W.  340,  20  Am. 
St.  Rep.  696,  6  L.R.A.  524 ;  Omaha  F.  Ins.  Co. 
v.  Dierks,  43  Xeb.  473,  61  N.  W.  740 ;  Johan- 
sen  V.  Home  F.  Ins.  Co.  54  Neb.  548,  74  N.  W. 
866;  Home  F.  Ins.  Co.  v.  Johansen,  59  Nob. 
349,  80  N.  W.  1047;  Tompkins  v.  Hartford 
F.  Ins.  Co.  22  App.  Div.  380,  49  N.  Y.  S.  184. 

[64]  In  a  number  of  jurisdictions  it  has 
been  held  that  although  a  policy  of  fire  in- 
surance contains  a  condition  avoiding  it  if 
the  premises  are  put  to  a  changed  use,  or  if 
certain  prohibited  articles  are  placed  thereon, 
nevertheless,  a  change  in  the  use  of  the  in- 
sured premises  or  the  keeping  of  prohibited 
articles  thereon,  without  the  consent  of  the 
insurer,  if  abandoned  or  discontinued  be- 
fore the  loss  occurs,  renders  the  insurer  liable 
where  he  has  not  declared  a  forfeiture  of  the 
policy  before  loss,  and  the  increased  hazard 
caused  by  such  prohibited  use  in  no  way  con- 
tinues to  affect  the  risk  at  the  time  of  loss. 
In  such  case  the  insurance  is  merely  suspend- 
ed during  the  prohibited  use  of  the  premises 
and  revived  immediately  upon  its  discontinu- 
ance. Joyce  V.  Maine  Ins.  Co.  45  Me.  168, 
71  Am.  Dec.  536;  U.  S.  Fire,  etc.  Ins.  Co.  v. 
Kimberly,  34  Md.  224,  6  Am.  Rep.  325;  Gar- 
rison V.  Farmers*  Mut.  F.  Ins.  Co.  56  N.  J. 
L.  235,  28  Atl.  8;  Cumberland  Valley  Mut. 
Protection  Co.  v.  Schell,  29  Pa.  St.  31; 
Mutual  F.  Ins.  Co.  v.  Coatesville  Shoe  Fac- 
tory, 80  Pa.  St.  407;  Schmidt  v.  Peoria  Ma- 
rine, etc.  Ins.  Co.  41  111.  2J)5;  Insurance  Co.  of 
North  America  v.  McDowell,  50  111.  120,  90 
Am.  Dec.  497 ;  Insurance  Co.  of  North  Ameri- 
ca V.  Garland,  108  111.  226;  Traders'  Ins.  Co. 
V.  Catlin,  163  111.  256,  45  N.  E.  255,  35  L.R.A. 
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595 ;  Lounsbury  v.  Protection  Ins.  Co.  8  Conn. 
459,  21  Am.  Dec.  686;  Phoenix  Ins.  v.  Law- 
rence, 4  Met.  9,  81  Am.  Dec.  521. 

In  yet  another  footnote  to  Born  v.  Home 
Ins.  Co.  supra,  we  find  this  further  statement 
of  the  law,  more  directly  applicable  to  the 
facts  of  the  instant  case: 

'*If  the  policy  contains  a  condition  that  it 
shall  become  void  upon  the  alienation  of  the 
insured  property  without  the  consent  of  the 
insurer,  it  has  been  generally  held  that,  if 
the  insured  sells  or  assigns  the  proJ)erty  dur- 
ing the  existence  of  the  policy,  without  the 
consent  of  the  insurer,  the  insurance  does  not, 
from  that  fact  alone,  become  absolutely  void, 
but  is  merely  suspended,  and  if  the  insured 
reacquires  the  title  before  the  loss,  the  policy 
is  renewed  and  the  insurer  becomes  again 
liable." 

The  cases  cited  in  support  of  this  doctrine, 
viz.:  Power  v.  Ocean  Ins.  Co.  19  La.  28,  36 
Am.  Dec.  665;  Hitchcock  v.  Northwestern 
Ins.  Co.  26  N.  Y.  68;  Lane  v.  Maine  Mut. 
F.  Ins.  Co.  12  Me.  44,  28  Am.  Dec.  150; 
Worthington  v.  Bearse,  12  Allen  (Mass.)  382, 
90  Am.  Dec.  152;  Shearman  v.  Niagara  F. 
Ins.  Co.  46  N.  Y.  526,  7  Am.  Rep.  380,  seem 
to  fully  sustain  it. 

[65]  We  have  not  been  able  to  discover 
that  the  question  before  us  has  ever  been 
decided  in  this  jurisdiction,  but  in  view  of 
the  authorities,  supra,  and  the  well-known 
rule  that  forfeitures  are  not  favored,  we  are 
of  opinion  that  the  nullity  or  forfeiture  of 
the  policy  made  permissible  by  the  clause 
under  which  the  appellant  here  seeks  to  avoid 
liability  for  the  loss  sustained  by  appellee, 
must  be  understood  as  relating  to  cases  where 
the  insured  has  absolutely  and  permanently 
divested  himself  of  all  interest  in  the  subject 
matter  of  insurance;  for  if,  without  any  in- 
terest at  the  time  of  the  loss,  the  insured  can- 
not be  said  to  have  sustained  any  injury,  and 
the  person  to  whom  a  transfer  is  made  with- 
out the  consent  of  the  insurer  cannot  recover, 
because  he  is  not  a  party  to  the  contract. 
But  a  different  rule  obtains  where,  as  in  the 
instant  case,  there  was  but  a  temporary 
change  in  the  title  to  the  property,  the  title 
being  restored  to  the  insured  prior  to  the 
loss  sustained;  for  in  such  case  his  relation 
to  the  contract  of  insurance  is  the  same  as 
when  the  contract  was  made  and  he  is  the 
identical  party  to  whom  the  policy  was  issued. 
There  was,  therefore,  only  a  temporary  sus- 
pension of  the  risk,  continuing  while  the  in- 
sured remained  divested  of  the  title  to  the 
property,  and  a  revival  of  the  risk  upon  the 
restoration  to  him  of  the  title,  which,  being  in 
him  at  the  time  of  the  loss,  entitles  him  to 
recover  of  the  appellant  the  amount  thereof. 

Louisville  German  Mut.  F.  Ins.  Assoc,  v. 
Schneider,  165  Ky.  285,  176  S.  W.  1154,  does 
not     conflict     with     the     conclusion     herein 


reached.  The  opinion  therein  differentiates 
the  case  from  this.  In  that  case  the  insur- 
ance company  was  a  purely  local  mutual  as- 
sociation, its  charter  and  policy  providing 
that  a  recorded  conveyance  of  the  insured 
property  should,  of  itself,  operate  to  terminate 
the  membership  of  the  assured  in  the  associa- 
tion and  invalidate  the  policy.  Hence,  it  was 
held  that  such  was  the  effect  of  the  convey- 
ance in  that  case.  It  also  appears  from  the 
opinion  that,  because  of  the  conveyance,  the 
company  actually  struck  the  name  of  the 
assured  from  the  membership  list  before  the 
loss.  In  other  words,  there  was  a  forfeiture 
of  the  policy  before  the  loss  occurred.  In 
the  instant  case  there  was  never  a  forfeiture 
of  the  policy,  although  the  insurer  had  notice 
of  each  sale  of  the  property  when  made. 

For  the  reasons  indicated  we  concur  in  the 
conclusion    reached    by    the    circuit    cowt. 

Judgment   affirmed. 


NOTE. 

Sale  amd  Beaooniaitiom  of  Title  as 
Violatioii  of  Clauae  in  Fire  laauraBee 
Policy  Prohibitias  Cliaafl^e  in  later- 
eat,  Title,  etc. 

While  the  alienation  clause  in  a  fire  insur- 
ahce  policy  is  uniformly  held  to  be  a  reason- 
able and  lawful  provision  of  the  contract,  the 
difficulty  in  determining  exactly  what  char- 
acter of  change  of  interest  or  title  is  intended 
by  the  terms  of  the  clause  has  given  rise 
to  much  litigation.  This  note  is  confined  to 
cases  discussing  the  question  whether  an  ab- 
solute sale  of  the  insured  property  and  a 
reacquisition  of  the  title  before  loss  occurs 
is  within  the  prohibition  of  the  alienation 
clause. 

With  respect  to  this  question,  the  anthori- 
ties  are  in  conflict.  Thus  the  rule  has  been 
stated  to  be  that  an  insurance  policy  is  not 
avoided  by  a  sale  coiftrary  to  the  terms  of 
a  clause  prohibiting  the  alienation  of  the 
insured  property  without  the  consent  of  the 
insurer,  but  that  the  policy  is  merely  suspend- 
ed during  the  time  the  title  is  out  of  the 
insured,  and  becomes  of  full  force  and  effect 
as  soon  as  he  regains  the  title  to  the  prop- 
erty. German  Mut.  F.  Ins.  Co.  v.  Fox,  4 
Xeb.  (unofficial)  Rep.  833,  96  N.  W\  652,  63 
L.R.A.  334.  And  such  is  the  holding  of  the 
reported  case.  In  German  Mut.  F.  Ins.  Co. 
V.  Fox,  supra,  it  was  said :  "Where  the  title 
may  have  been  during  the  term  of  the  policy 
would  be  unimportant  if,  prior  to  the  loss, 
it  had  been  reconveyed  to  the  parties  for 
whom  it  was  originally  insured,  or  to  one 
properly  holding  it  under  the  terms  of  the 
policy." 

In  other  jurisdictions,  however,  it  is  held 
that  where  the  policy  contains  a  provision 
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that  it  shall  become  void  on  the  sale  of  the 
property  without  the  consent  of  the  insurer, 
s,  sale  in  violation  of  the  provision  operates 
to  terminate  the  policy  entirely  and  it  is 
not  revived  by  the  reacquisition  of  title  by 
the  insured  before  loss  occurs.  Marcus  v. 
Khode  Island  Ins.  Co.  187  Mo.  App.  134,  173 
S.  W.  30;  Stuart  v.  Reliance  Ins.  Co.  179 
Mass.  434,  60  X.  E.  929;  Bemia  v.  Harbor- 
<;reek  Mut.  F.  Ijis.  Co.  200  Pa.  St.  340,  49 
Atl.  769.  See  also  Home  Mut.  F.  Ins.  Co.  v. 
Hauslein,  60  111.  521.  In  Marcus  v.  Rhode 
Island  Ins.  Co.  supra,  in  answer  to  the  con- 
tention that  a  sale  of  the  insured  property 
did  not  render  the  contract  void  even  though 
it  was  so  provided  in  the  policy,  but  that 
its  force  merely  remained  in  abeyance,  sub- 
ject to  a  renewal  of  life  if  the  insured  hap- 
pened again  to  become  the  owner  of  the 
property,  the  court  said:  "In  this  theory 
in  his  own  behalf  plaintiff  leaves  the  defend- 
ant altogether  out  of  consideration;  and  it 
seems  to  be  assum^ed  as  of  no  consequence 
what  defendant  may  think  about  the  revivor. 
Tlie  idea  is  palpably  unreasonable  and  unjust. 
During  an  extended  term  of  insurance  the 
InHured,  under  that  theory,  may  conclude  to 
iiell,  purchase  back,  resell  and  repurchase 
as  often  as  he  may  please,  and  thus,  of  his 
own  will  have  the  insurer  bound,  released 
and  rebound,  at  his  own  pleasure.  It  is  not 
suggested  how  the  insurer,  in  that  mode  of 
doing  business,  is  to  know  what  his  obliga- 
tions are  at  any  specific  time.  Nor  is  it 
made  known  what  would  become  of  a  busi- 
ness which  left  it  in  the  power  of  one  party, 
at  his  own  will,  to  destroy  and  recreate  obli- 
gations on  the  other  party."  And  in  Stuart 
-v.  Reliance  Ins.  Co.  179  Mass.  434,  60  N.  E. 
929,  it  was  said:  "The  fact  that  the  aliena- 
tion was  a  temporary  one  would  not,  it  seems 
to  US,  render  it  any  the  less  operative  or 
effectual  to  avoid  the  policy.'' 

However,  where  the  policy  is  issued  on  a 
stock  of  merchandise  it  is  generally  held  that 
it  is  not  avoided  by  a  sale  of  the  entire 
«tock  provided  it  is  repurchased  before  the 
loss  occurs.  Power  v.  Ocean  Ins.  Co.  19  La. 
^8,  36  Am.  Dec.  665;  Lane  v.  Maine  Mut.  F. 
Ins.  Co.  12  Me.  44,  28  Am.  Dec.  150;  Ins. 
Co.  of  North  America  v.  Lewis,  1  Ohio  Cir. 
Dec.  47,  1  Ohio  Cir.  Ct.  79;  Weisberger  v. 
Western  Reserve  Ins.  Co.  250  Pa.  St.  155,  95 
Atl.  402.  See  also  Wolfe  v.  Security  F.  Ins. 
Co.  39  N.  Y.  49.  The  reason  for  the  distinc- 
tion made  where  the  policy  is  issued  on  a 
stock  of  merchandise  is  based  on  the  well- 
recognized  rule  that  the  alienation  clause 
does  not  extend  to  sales  and  purchases  made 
to  replenish  stock,  the  policy  being  intended 
^  cover  the  value  of  the  stock  on  hand  at 
the  time  of  loss,  and  this  rule  is  extended  to 
inckide  cases  where  the  insurer  scUb  outright 
3iis  entire  stock  of  goods,  not  in  the  way  of 


ordinary  sales  but  as  a  complete  transfer 
of  his  entire  ownership,  provided  he  regains 
his  title  before  the  loss  occurs.  Thus  in  Lane 
V.  Maine  Mut.  F.  Ins.  Co.  supra,  wherein  it 
appeared  that  a  storekeeper  had  transferred 
his  entire  stock  of  goods  to  another  merchant 
but  had  repurchased  it  before  the  loss,  the 
court  stated  the  doctrine  as  follows:  *'The 
risk  of  the  assured  was  to  continue  six  years, 
and  the  assurers  assumed  that  risk  to  the 
amount  of  two  hundred  dollars  on  the  goods 
in  the  store.  Both  parties  must  have  under- 
stood this  to  mean  on  goods  which  may  be  in 
the  store  at  any  time  during  the  continuance 
of  the  policy.  If  the  assured  had  goods  to 
an  amount  exceeding  two  hundred  dollars,  the 
undertaking  of  the  company  was  limited  by 
that  amount.  If,  by  sale,  the  quantity  was 
reduced  below  that  sum  in  value,  the  insurers 
were  so  far  benefited,  as  their  risk  was  dimin- 
ished below  that  paid  for  by  the  premium, 
and  if  the  whole  were  sold,  the  insurers  were 
benefited  to  a  still  greater  degree  by  ft  suspen- 
sion of  the  risk.  And  it  waa  a  mere  suspen- 
sion, for  upon  filling  up  again  the  risk  re- 
vived; and  we  see  no  difference  in  principle 
between  the  case  where  the  quantity  is  di- 
minished by  a  partial  sale  and  then  replen- 
ished, and  where  the  whole  is  sold  and  an 
entire  new  stock  purchased.  In  either  case 
there  is  a  risk,'  limited  in  amount  by  the 
contract,  which  has  been  assumed  by  the 
insurer,  and  for  which  the  insured  has  paid 
the  stipulated  premium.  We  are  clear  that 
it  is  a  continuing  risk,  to  the  amount  specified, 
upon  such  goods  as  the  insured  may  have  in 
the  store  within  the  term  covered  by  the 
policy,  ahd  not  confined  to  such  as  were  there 
at  the  time  of  assuming  the  risk.' 


» 


BURKEKROAD  OOIJ)8MITH  COM- 
PANY. 

V. 

IIXINOIS  CENTRAL  RAIIAOAB 
COBCPANT. 

IN  RE  IIXINQIS  CENTRAI.  RAIL- 
ROAD COMPANY. 

Louisiana  Supreme  Court — Octol^er  18,  1916. 

13S  La.  SI;  70  So.  44. 


Carriers  —  Liability  of  Initial  Carrier 
—  Camiaek  Amendment. 

Under  the  Carmack  amendment  to  the  in- 
terstate conflnerce  act   (Act  Feb.  4,  1887,  c.' 
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104,  §  20,  24  Stat.  386  [3  Fed.  St.  Ann.  850] 
as  amended  bv  Act  June  29,  1906,  c.  3591,  §  7, 
34  Stat.  593*  [Fed.  St.  Ann.  1909  Supp.  p. 
273]),  the  initial  carrier,  as  principal,  is 
liable  not  only  for  its  own  negligence,  but  that 
of  any  agency  which  it  may  use,  and  is  con- 
sidered to  have  adopted  its  couuecting  carrier 
as  its  agent. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  carload  of  feed  was  water -dam- 
aged in  transit,  and  the  sealed  car  was  de- 
livered at  the  point  of  destination  to  a  branch 
railroad  for  delivery  to  the  consignee,  and 
was  by  him  rejected  on  account  of  said  dam- 
age, and  the  loaded  car  was  thereupon  re- 
turned to  the  delivering  carrier,  and  the 
feed  suffered  further  depreciation,  before  it 
was  sold  by  said  carrier,  held,  that  the  in- 
itial carrier  is  liable  for  the  damages  to  the 
feed  not  only  from  water,  but  from  the  fail- 
ure of  its  agent,  the  delivering  carrier,  to 
promptly  dispose  of  the  feed  to  the  best 
advantage. 

[See  note  at  end  of  this  case.] 

Duty  of  Coniisnee  to  Accept  Goods  — 
Risbt  to  Inspection. 

Every  consignee  is  entitled  to  an  inspec- 
tion of  goods  shipped  in  carload  lots  before 
he  is  bound  to  accept  or  reject  the  shipment. 

[See  generally  Ann.  Cas.  1914A  66.] 

( Syllabus    by    court. ) 

Certiorari  to  Court  of  Appeal,  Parish  of 
Orleans. 

Action  by  Burkenroad  Ooldsmith  Company, 
Limited,  plaintiff,  against  Illinois  Central 
Bailroad  Company,  defendant.  Judgment  for 
defendant  in  trial  court.  Judgment  reversed 
by  Court  of  Appeal.  Defendant  applies  for 
certiorari  or  writ  of  review.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

Hunter  C.  Leake,  Gustave  Lemley  W.  Cates- 
hy  Jones,  Arthur  A.  Moreno,  Blewett  Lee  and 
R.  V.  Fletcher  for  appellant,. 

Charles  Rosem  for  appellee. 

[82]  Land,  J. — The  case  is  stated  by  the 
Court  of  Appeal  as  follows: 

"Plaintiff  represents  that  on  April  26, 
1912,  it  delivered  unto  defendant,  at  Mem- 
phis, 300  sacks  of  feed  to  be  carried  to 
Rtarks,  La.,  and  delivered  to  the  Lutcher- 
Moore  Turpentine  Works,  to  whom  the  plain- 
tiff agreed  to  sell  said  feed  for  the  price  of 
$568.95;  that  while  in  the  possession  of  the 
defendant  said  feed  was  damaged,  and  when 
it  arrived  at  Starks,  on  May  18,  1912,  it 
was  wet,  hard,  and  lumpy,  and  unfit  for  use 
and  worthless,  in  consequence  whereof  the 
said  Lutcher-Moore  Turpentine  Works,  con- 
signees, refused  to  accept  said  feed  or  pay 
the  price  thereof;  that  on  June  14,  1912, 
petitioner  files  its  claim  with'the  defendant 


which  refused  to  pay  the  same,  and  peti- 
tioner prays  for  judgment  for  $568.95  with 
legal  interest  from  June  14,  1912,  till  paid, 
and  $50  penalty. 

"The  defendant  answers  that  it  delivered 
the  feed  at  Starks  in  the  same  condition  a<^ 
received,  and  that  the  bill  of  lading  properly 
indorsed  was  surrendered  to  it,  and  it  denies, 
that  when  the  feed  arrived  at  Starks  it  was 
wet,  hard,  and  lumpy  and  worthless." 

There  was  judgment  for  defendant,  and 
plaintiff  has  appealed. 

The  Court  of  Appeal,  by  a  majority  deci- 
sion, reversed  the  judgment  of  the  district 
court,  and  rendered  judgment  in  favor  of  the 
plaintiff  for  the  amount  sued  for,  with  in- 
terest and  costs. 

[83]  St.  Paul,  Judge,  handed  down  a  dis- 
senting opinion  reading  as  follows: 

'*!  dissent.  I  think  the  plaintiffs  should 
recover  the  sum  of  $65.00,  amount  of  dam- 
ages admittedly  due  this  defendant:  and  are 
of  course  entitled  to  receive  from  the  Kansas 
City  Company  the  net  proceeds  of  the  ship- 
ment, which  latter  company  appears  to  have 
acted  for  the  best  advantage  of  whosoever 
might  be  concerned.  But  I  am  of  opinion 
that  plaintiffs  were  at  fault  in  not  taking 
charge  of  their  own  property,  holding  the 
defendant  for  the  actual  damages,  and  the 
consignees  for  all  other  losses  due  to  their 
refusal  to  accept  the  sound  part  of  the  ship- 
ment. 

"The  effect  of  the  present  opinion,  however, 
is  to  permit  plaintiffs  to  do  exactly  what 
they  claim  the  right  to  do,  viz.,  to  abandon 
the  shipment,  and  hold  the  carrier  for  its 
value,  and  I  do  not  understand  that  to  be 
the  law." 

The  statements  of  facts  in  the  opinion  of 
the  Court  of  Appeal  is  to  the  effect  that  the 
feed  was  shipped  in  good  condition,  and  when 
tendered  to  the  consignees  was  found  dam- 
aged and  unfit  for  use,  and  was  for  that 
reason  rejected  by  them;  that  after  this  re- 
jection the  car  of  feed  was  returned  to  the 
Kansas  City  Railroad,  a  connecting  carrier, 
which,  after  an  unreasonable  delay,  trans- 
ported it  to  Shreveport,  and  there  sold  the 
feed  at  public  auction  in  July,  1912. 

The  feed  was  sold  for  $210.  The  Court 
of  Appeal  held  that  the  cost  of  transporting 
the  feed  to  Shreveport  could  not  be  charged 
to  the  plaintiffs,  and,  as  the  price  was  not  in 
their  hands,  gave  them  judgment  for  the  in- 
voice price  at  the  place  of  delivery. 

In  the  original  answer  the  defendant 
averred  that  the  shipment  was  duly  trans- 
ported to  Starks,  La.,  over  respondents*  road, 
and  its  connecting  carriers,  including  the 
Kansas  City  Southern  Railroad  Company, 
and  at  said  place  the  bill  of  lading  was  sur- 
rendered, and  the  feed,  in  the  same  condition 
as  received  bv  the  defendant,  was  delivered 
by  the  holder  thereof.    In  the  same  answer 
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the  defendant  denied  that  the  feed  when  it 
arrived  at  Starks,  La.,  was  wet,  hard,  and 
lumpy,  and  unfit  for  use  and  worthless. 

Defendant  denies  liability  for  damage  ac- 
cruing [84]  after  surrender  of  the  bill  of 
lading  and  the  delivery  of  the.  car  at  the 
point  of  destination  to  the  holder  of  the  bill, 
the  Gulf,  Sabine  &  Red  River  Railroad  Com- 
pany, acting  for  the  Lutcher-Moore  Turpen- 
tine Works,  the  purchaser  of  the  feed  from 
the  plaintiff. 

It  appears  that,  when  said  railroad  com- 
pany tendered  said  car  of  feed  to  said  tur- 
pentine works,  the  latter  refused  to  receive 
the  same  on  account  of  the  damaged  condi- 
tion of  the  shipment;  and  that,  thereupon, 
said  railroad  company  returned  the  car  to 
the  Kansas  City  Southern  at  Starks,  and 
that  company,  after  holding  the  feed  for 
some  six  weeks,  had  the  same  transported 
to  Shreveport  and  sold  for  $210. 

The  Court  of  Appeal  held  the  defendant 
responsible  for  the  actions  of  the  Kansas 
City  Southern  Railway  in  the  premises. 

The  feed  w^hen  sold  in  Shreveport  was 
found  by  an  appraiser  full  of  weevils  and 
bugs  and  therefore  unfit  for  food  for  animals. 
The  appraiser  found  '^slight  damage  caused 
by  wet."  One  Chambers,  a  former  employee 
of  the  Gulf,  Sabine  &  Red  River  Railroad 
Company,  deposed  that  the  car  of  feed  was 
wrecked  on  said  road,  and  its  contents  were 
transferred  to  another  car;  and  that: 

"The  feed  in  the  car  was  rotten  from  the 
bottom  of  the  car  upward  a  depth  of  about 
four   feet.     .     .  Tliere  was  a  water  or 

mudline  on  the  walls  of  the  car  inside." 

He  further  deposed  that  the  feed  was  not 
damaged  on  his  road. 

Another  witness  testified  that  the  feed 
when  loaded  on  the  car  at  Memphis^  was 
fresh  and  in  sound  condition.  Hawkins,  a 
^^alesman  of  plaintiff,  deposed  that  he  exam- 
ined the  feed  twice,  once  at  Starks,  in  the 
presence  of  an  agent  of  the  Kansas  City 
Southern  Railway,  and  he  found  the  feed 
damaged  and  unfit  for  use  for  stock  feed. 

The  agent  referred  to  deposed  that  some 
of  the  sacks  were  wet  and  caked,  and  others 
[85]  good,  and  that  he  estimated  the  damage 
at  $65. 

The  reasonable  conclusion  from  the  evi- 
dence is  that  the  car  of  feed,  when  delivered 
in  May,  1912,  at  Starks,  La.,  was  water- 
damaged,  and  unfit  for  the  purposes  for 
which  it  was  sold. 

The  shipper  and  the  Kansas  City  Southern 
Railway  acquiesced  in  the  rejection  of  the 
carload  by  the  consignees. 

In  July,  1912,  the  car  was  carried  by  the 
Kansas  City  Southern  Railway  to  Shreve- 
port, and  the  feed  was  there  sold  at  public 
auction  for  $210  to  pay  freight  charges 
amounting  to  $106.50.     The  net  proceeds  of 
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the  sale  amounted  to  $80.60  which  the  plain- 
tiff refused  to  accept. 

The  agent  of  the  Kansas  City  Southern 
Railway  at  Starks,  La.,  deposed  that  the  bill 
of  lading  was  surrendered  by  the  Lutcher- 
Moore  Company,  and  tl^e  car  was  delivered 
to  the  Gulf-Sabine  Railroad  Company;  and 
that  the  camp  of  the  Lutdier-Moore  Com- 
pany was  located  on  said  railroad  about  five 
miles  from  Starks. 

This  case  comes  before  us  on  a  writ  of 
review,  and  the  defendant  assigns  error  as 
follows : 

(1)  The  Court  of  Appeal  erred  in  holding 
defendant,  the  initial  carrier,  responsible  for 
damages  that  accrued  to  the  feed  subsequent 
to  the  delivery  of  the  shipment  at  Starks, 
La.,  the  destination  named  in  the  bill  of 
lading. 

(2)  The  Court  of  Appeal  erred  in  holding 
that  consignees  can  decline  to  receive  a  ship- 
ment slightly  damaged,  abandon  it,  and  re- 
cover from  the  initial  carrier  for  a  total  loss. 

'^Under-  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act  (3  Fed.  St.  Ann. 
850;  Fed.  St.  Ann.  1909  Supp.  p.  273)  the 
initial  carrier  is,  as  principal,  liable  not  only 
for  its  own  negligence,  but  that  of  any 
agency  which  it  may  use,  although  as  be- 
tween themselves  the  carrier  actually  causing 
the  loss  may  be  primarily  liable."  See  syl- 
labus in  [86]  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills.  219  U.  S.  187,  31  8.  Ct. 
164,  66  U.  S.  (L.  ed.)  167,  31  L.R.A.(N.S.) 
7.  The  syllabus  is  fully  supported  by  the 
text  of  the  opinion.  It  is  true  that  in  that 
case  the  freight  was  lost  in  transit  over  a 
connecting  line,  but  the  opinion  of  the  court 
defines  generally  the  relation  existing  between 
the  initial  and  connecting  carriers  under  the 
Carmack  Amendment,  as  shown  by  the  fol- 
lowing extracts: 

"Reduced  to  the  final  results,  the  Congress 
has  said  that  a  receiving  carrier,  in  spite  of 
any  stipulation  to  the  contrary,  shall  be 
deemed,  when  it  receives  property  in  one 
state  to  be  transported  to  a  point  in  another, 
involving  the  use  of  a  connecting  carrier  for 
some  part  of  the  way,  to  have  adopted  such 
other  carrier  as  its  agent,  and  to  incur  lia- 
bility throughout  the  entire  route." 

Under  this  doctrine,  the  Kansas  City 
Southern  Railway,  the  delivering  carrier,  was 
the  agent  of  the  defendant,  in  all  matters 
relating  to  the  delivery  of  the  goods  and 
their  preservation  or  disposition  after  rejec- 
tion by  the  real  consignee. 

The  agent  of  the  defendant,  after  discovery 
of  the  damaged  condition  of  the  shipment, 
acquiesced  in  its  rejection  by  the  consignee, 
and  took  possession  of  the  feed  for  account 
of  the  shipper  or  owner.  This  same  agent, 
after  a  delay  of  some  six  weeks,  transported 
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the  feed  to  Shreveport,  and  caused  it  to  be 
sold  at  public  auction. 

The  first  assignment  of  error  is  based  on 
the  predicate  that  the  agency  of  the  deliver- 
ing carrier  absolutely  ceased  on  surrender  of 
the  bill  of  lading  and  the  delivery  of  the 
car  to  the  Gulf -Sabine  branch  line.  The  de- 
livery of  the  bill  was,  as  usual,  required  be- 
fore delivery  of  the  goods.  The  delivery  of 
the  car  of  damaged  feed  was  not  a  compli- 
ance with  the  contract  of  affreightment  to 
deliver  in  like  good  order  as  when  received 
by  the  initial  carrier. 

The  Gulf -Sabine  Railway  was  simply  a 
common  carrier,  and  was  not  the  agent  of 
[87]  the  consignee  for  the  purpose  of  accept- 
ing or  rejecting  goods  damaged  in  transit 
over  other  lines.  The  consignee  promptly  re- 
jected the  shipment,  and  the  Gulf-Sabine 
Bailway  returned  the  car  to  the  Kansas  City 
Southern  Railway,  which  accepted  it  without 
objection.  The  plaintiff  acquiesced  in  the  re- 
jection of  the  shipment. 

The  result  was  that  the  Kansas  City 
Southern  Railway  held  possession  of  the  car 
of  feed  for  account  of  the  owner. 

We  are  of  opinion  that  the  Kansas  City 
Southern  Railway  throughout  this  transac- 
tion acted  as  the  agent  of  the  defendant  rail- 
road company. 

In  the  case  of  Silverman  v.  St.  Louis,  etc. 
R.  Co.  61  La.  Ann.  1785,  26  So.  447,  the 
shipper  refused  to  accept  any  of  his  assorted 
goods  because  a  part  of  them  were  missing. 
The  court  also  held  that,  the  goods  being  in 
defendant's  possession,  *Mt  was  bound  to  take 
such  action  concerning  them  as  would  min« 
imize  the  alleged  loss,  whether  the  loss  was 
eventually  to  fall  upon  it  or  upon  the  plain- 
tiff." See,  on  this  subject,  Scheu  v.  Benedict, 
116  N.  Y.  510,  22  N.  E.  1073,  16  Am.  St, 
Rep.  426,  and  Tarbell  v.  Royal  Exch.  Ship- 
ping Co.  110  N.  Y.  170,  17  N.  E.  721,  6  Am. 
St.  Rep.  350,  as  to  the  duty  of  common  car- 
riers to  take  care  of  rejected  shipments  and 
to  preserve  the  property  from  injury.  Hence 
in  this  caae  the  agency  of  the  delivering  car- 
rier did  not  terminate  on  the  delivery  of  the 
damaged  car  of  feed  to  another  carrier,  for 
transportation  to  the  consignee,  who  prompt- 
ly rejected  the  shipment.  Cases  where  the 
consignee  received  the  shipment  and  retained 
possession  of  the  same  have  no  application. 

In  a  case  of  decaying  fruit,  it  has  been 
held  that  the  carrier  should  make  ordinary 
diligent  effort  to  sell  the  fruit  at  the  beat 
price  obtainable.  Hull  v.  Missouri  Pac.  B. 
Co.  60  Mo.  App.  593. 

In  the  case  at  bar  the  preponderance  of 
the  evidence  is  to  the,  effect  that  the  sacks 
[88]  of  feed  at  the  bottom  of  the  car  were 
badly  damaged  by  water,  and,  as  stated  by 
plaintiffs'  salesman,  the  other  sacks  had  be- 
come heated,  sour,  and  unfit  for  food  for  live 


stock.  His  testimony  and  other  evidence  in- 
dicate that  the  damaged  feed  could  have  been 
used  only  to  feed  hogs  or  in  the  manufacture 
of  fertilizers.  The  Kansas  Citv  Southern 
Railway  did  nothing  to  minimize  the  dama<;c 
for  six  weeks,  and  then  sent  the  car  to 
Shreveport.  On  arrival  the  feed  was  found 
to  be  full  of  weevils  and  bugs,  and  part  of  it 
water-caked.  The  feed  was  sold  at  public 
auction  for  $210,  but  freight  and  other  ex- 
penses reduced  the  net  proceeds  of  sale  to 
$80.60. 

A  witness  for  defendant  estimated  the  dam- 
age at  $65,  or  about  10  per  cent.  On  this 
basis  90  per  cent,  of  the  feed  was  sound, 
and  when  this  estimate  was  made  in  Jime, 
1912,  the  sound  part  was  worth  about  $600. 
As  the  feed  sold  only  for  $210  in  Shreveport, 
in  July,  1912,  the  subsequent  depreciation 
must  have  amounted  to  about  $400,  if  the 
estimate  of  the  witness  be  correct.  But, 
under  our  view  of  the  case,  the  defendant  is 
liable  not  only  for  the  damage  before  but 
after  the  alleged  delivery,  which  combined 
have  caused  the  plaintiff  to  lose  the  invoice 
price  of  the  feed  at  Starks,  La. 

In  addition  to  what  w*e  have  said,  we  mav 
add  that  the  Carmack  Amendment  treats  the 
delivering  carrier  as  agent  of  the  initial  car- 
rier for  all  purposes  connected  with  the  de- 
livery of  freight.  The  duty  of  a  railroad 
company  under  a  contract  of  affreightment 
does  not  terminate  with  the  technical  deliv- 
ery of  a  sealed  car  of  goods,  damaged  in 
transit,  on  a  siding,  or  to  another  carrier  for 
delivery  to  the  consignee  who  on  inspection 
discovers  the  damaged  condition  of  the  goods, 
and  rejects  the  shipment  in  the  exercise  of 
his  legal  right.     6  Cyc  466. 

Tlie  damage  having  been  caused  by  the 
initial  carrier  or  its  agents,  a  rejection  for 
such  damage  imposes  on  the  carrier  and  its 
[89]  agents  the  duty  to  presence  the  property 
and  to  minimize  the  injury.  The  Carmack 
Amendment  considers  the  initial  and  con- 
necting carriers  as  forming  one  single  system 
for  the  transportation  of  freight.  Defend- 
ant's contention  would  restrict  the  agency  of 
the  last  carrier  to  the  delivery  of  sealed  cars, 
regardless  of  the  right  of  consignees  to  re- 
ject shipments. 

Such  a  doctrine  would  relieve  the  initial 
carrier  from  liability  for  the  acts  of  its 
agents  in  dealing  with  all  kinds  of  rejected 
shipments.  The  Carmack  Amendment  con- 
templates no  such  scheme  of  divided  respon- 
sibility between  the  initial,  and  delivering- 
carriers.  The  duty  to  conserve  property  in  a 
case  like  this  flows  from  the  contract  of  car- 
riage. If  a  common  carrier  cannot  deliver, 
it  must  preserve  the  property.  As  to  the 
second  assignment  of  error,  the  evidence 
shows  that  the  shipment  was  materially  dam> 
aged. 
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It  is  therefore  ordered  that  the  judgment 
of  the  Court  of  Appeal  be  affirmed;  costs  of 
this  application  to  be  paid  by  the  defendant. 

Rehearing  denied  November  15,  1915. 


NOTE. 

The  reported  case  applies  the  so-called  Car- 
mack  amendment  to  the  interstate  commerce 
act,  contained  in  the  Act  of  June  29,  lOOA 
(34  St.  L.  594,  Fed.  St.  Ann.  1909  Supp. 
p.  273,  amending  Act  Feb.  4,  1887,  24  St. 
L.  379,  c.  104,  §  20,  3  Fed.  St.  Ann.  860), 
whereby  an  initial  carrier  is  made  liable  as 
a  principal  to  the  shipper  for  the  acts  of  a 
connecting  carrier.  Under  that  act,  it  is 
held  that  where  goods  are  damaged  in  ship- 
ment and  are  for  that  reason  refused  by  the 
consignee  the  initial  carrier  is  liable  to  the 
consignor  not  only  for  the  damage  to  the 
goods  but  for  any  negligence  of  the  connect- 
ing carrier  in  failing  to  dispose  of  them  to 
the  best  advantage  after  their  rejection  by 
the  consignee.  The  cases  discussing  the  lia- 
bility of  the  initial  carrier  of  goods  under 
the  Carmack  amendment  are  reviewed  in  the 
note  to  St.  Louis  Southwestern  K.  Co.  v. 
Alexander,  Ann.  Cas.  1915B  77. 


WOOD 

V. 

GAinJ>  ET  All. 

Canada  Supreme  Court — February  21,  1916. 
63  Can,  Sup.  Ct.  51. 


Partnership  —  Rights  of  flurviviBC 
Partner  —  Purchase  of  Interest  of 
Decedent  —  Preferential  Risht. 

A  preferential  right  of  the  surviving  part- 
ner to  purchase  the  interest  of  a  deceased 
partner  will  be  implied  from  provisions  in 
the  articles  of  partnership  that  the  interest 
of  the  decedent  shall  not  be  withdrawn  for 
a  year  and  for  an  arbitration  of  disputes  be- 
tween the  surviving  partner  and  the  repre- 
sentatives of  the  decedent  as  to  the  value  of 
the  assets. 

[See  note  at  end  of  this  case.] 

Valuation  of  Assets  ^  Inclusion  of 
Good  Will. 

In  valuing  the  assets  of  a  partnership  for 
the  purppse  of  a  purchase  by  the  survivor 
of  the  interest  of  a  deceased  partner,  the 
value  of  the  good  will  of  the  firm  is  to  be 
included,  though  the  annual  balance  sheets 
of  the  firm  took  no  account  of  it. 


Mode  of  Determining  Value. 

The  Assets  must  for  the  purposes  of  such 
a  purchase  be  valued  by  appraisal  and  the 
annual  accounting  and  balance  sheet  of  the 
firm  is  not  conclusive. 

Appeal  from  Appellate  Division  of  Supreme 
Court  of  Ontario. 

Motion  on  originating  notice  for  order  de- 
termining questions  arising  on  articles  of 
partnership.  John  Gordon  Qauld  et  al.,  exe- 
cutors of  deceased  partner,  and  William  A. 
Wood,  surviving  partner.  Order  of  Middle- 
ton,  Judge,  modified  by  Appellate  Division 
of  Supreme  Court  of  Ontario  (34  Ont.  L.  R. 
278).  Surviving  partner  appeals.  The  ma- 
terial facts  are  stated  in  the  opinion.  Modi- 
fied. 

Tili^y,  K.  O,  and  Washington,  K.  C.  for 
appellant. 
E,  F.  B.  Johnston,  K.  C  for  respondents. 
8.  F.  Washington,  solicitor  for  appellant. 
C  V.  Langs,  solicitor  for  respondents. 

[52]  Da  VIES,  J. — I  agree  with  the  conclu- 
sions reached  by  Mr.  Justice  Middleton  who 
heard  this  case  in  the  first  instance  and  am 
not  able  to  agree  with  the  First  Appellate 
Division  in  the  variations  made  by  them  in 
those  conclusions. 

The  reasons  given  by  Mr.  Justice  Middleton 
are  quite  satisfactory  to  me  and  I  do  not 
think  I  could  hope  to  state  them  more  clearly 
than  he  has  done.  I  therefore  concur  in  his 
judgment  and  in  his  reasons  for  the  same. 

In  agreeing  with  his  conclusion  that  the 
good  will  of  the  business  is  not  to  be  taken 
into  account  in  ascertaining  the  amount  to 
be  paid  by  Wood  to  the  executors  of  Vallance, 
I  am  influenced  largely  by  the  decision  reached 
in  Steuart  v.  Gladstone,  10  Ch.  D.  (Eng.) 
626,  in  1879.  That  case  was  decided  by  a 
very  strong  Court  of  Appeal,  Jessel  M.R.  and 
James  and  Bramwell,  L.JJ.  Of  course  the 
facts  are  not  identical  with  those  of  the 
case  before  us,  but  reading  the  observations 
made  by  these  learned  judges  in  giving  their, 
judgments  and  applying  the  principle  on 
which  they  acted  to  the  facts  of  the  case 
before  us,  I  am  forced  to  the  conclusion  [53} 
that  it  never  was  intended  by  the  parties  to 
this  partnership  that  in  the  event  which  has 
happened  of  the  death  of  one  of  the  part- 
ners during  the  term  of  5  years  for  which 
the  partnership  was  entered  into,  and  the 
purchase  by  the  surviving  partner  of  his  de- 
ceased partner's  interest  the  intangible  and 
uncertain  asset  called  good  will  should  be 
valued  and  paid  for. 

The  articles  of  partnership  are  not  oniv 
silent  with  respect  to  good  will,  but  the 
balance  sheets  of  the  partnership  business  and 
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assets  made  during  the  years  1911-12  and 
101.3,  when  both  partners  were  alive,  do  not 
include  anything  of  the  kind.  In  these 
balance  sheets  the  partners  gave  their  own 
meaning  to  the  word  "capital'*  as  used  in  the 
partnership  articles.  ^'Capitar'  was  the 
balancing  item.  It  was  the  difference  between 
the  total  assets  and  the  total  liabilities.  The 
share  of  each  partner  in  the  net  assets  was 
shewn  by  that  balancing  item.  Construing 
the  somewhat  ambiguous  language  of  these 
partnership  articles  in  the  light  of  the  very 
short  term  of  five  years  during  which  the 
partnership  was  to  last  and  all  the  other 
facts  and  the  conduct  of  both  partners  I  con- 
clude on  the  authority  of  the  case  referred 
to  that  good  will  should  not  be  included  in 
ascertaining  the  amount  which  the  surviving 
partner  should  pay. 

IDINOTON,  J.  (dissenting) . — The  rule  605  of 
the  Consolidated  Rules  of  Practice  in  Ontario, 
upon  which  the  proceedings  herein  in  question 
are  founded,  reads: — 

"605.  (1)  Where  the  rights  of  the  parties 
depend — 

"(a)  Upon  the  construction  of  any  con- 
tract or  agreement  and  there  are  no  material 
facts  in  dispute; 

"  ( 6 )  Upon  undisputed  facts  and  the  proper 
inference  from  such  facts; 

"Such  rights  may  be  determined  upon  orig- 
inating notice. 

f54]  "(2)  A  contract  or  agreement  may  be 
construed  before  there  has  been  a  breach 
thereof.     {New).*' 

Regard,  however,  may  have  to  be  had  to 
the  Rules  Nos.  604  and  606  in  case  the  pro- 
ceedings, taken  under  the  Rule  605,  just  quot- 
ed, give  rise  to  the  application  of  either  or 
both. 

I  cannot  find  within  the  scope  of  the  ques- 
tions submitted  and  the  admitted  facts  rele- 
vant thereto,  any  clear  warrant  for  the  court 
making  such  declarations  as  are  to  be  found 
in  the  2nd  sub-section  of  clause  No.  2  of  the 
formal  judgment  appealed  from.  It  seems  to 
pass  upon  a  question  that  is  not  presented  in 
the  submission. 

It  may  well  be  that  the  parties  when  before 
that  court  desired  its  opinion  on  the  question 
involved  in  the  answer  made.  At  present  I 
see  no  reason  why  they  might  not  have  been 
well  advised  in  thus  enlarging  the  scope  of 
the  submission,  if  they  did  so,  but  for  us 
having  to  pass  thereon  or  pass  it  by,  when 
no  record  is  made  of  the  fact,  is,  to  say  the 
least,  embarrassing. 

As  a  step  in  the  reasoning  involved  in  the 
construction  of  the  document  I  can  also  un- 
derstand the  application  of  the  proposition 
involved  in  the  declaration,  but  am  unable 
in  that  case  to  see  why  it  should  form  part 
of  the  answers  to  the  submission. 


Tliere  is  nothing^in  the  opinion  judgment 
explaining  how  it  comes  to  be  dealt  with  ex- 
cept as  having  been  argued  before  that  court ; 
or  in  the  factum  of  either  party  dealing  with 
this  adjudication.  I  think  we  must,  under 
such  circumstances,  rigidly  observe  the  ques- 
tions submitted  and  the  undisputed  facts  and 
inferences  from  such  facts  and  answer  ac- 
cordingly. I,  [55]  therefore,  express  no  opin- 
ion relative  to  this  matter  seeming  to  me 
beyond  such  questions. 

By  the  notice  of  motion  the  following  are 
the  questions  upon  which  the  advice  and  or- 
der of  the  court  are  desired. 

"1.  Whether  William  Augustus  W^ood,  sur- 
viving partner  of  Wood,  Vallance  &  Co.  is 
entitled  to  take  over  the  interest  of  the 
William  Vallance  Estate  in  the  said  co-part- 
nership assets  by  paying  to  his  estate  the 
amount  of  his  capital  with  interest  and 
profits. 

"2.  Whether  the  good  will  of  the  business 
of  Wood,  Vallance  &  Co.  enures  to  the  benefit 
of  the  estate  of  ihe  said  William  Vallance,  as 
well  as  to  the  surviving  partner,  the  said 
William  A.  Wood. 

"3.  Whether  on  a  valuation  of  the  assets 
of  Wood,  Vallance  &  Co.  the  value  appearing 
in  the  balance  sheet  of  31st  January,  1913, 
is  binding  on  the  executors  of  William  Val- 
lance, or  whether  the  actual  value  of  such 
assets  is  to  be  ascertained." 

To  answer  correctly  these  questions  we 
must  consider  the  articles  of  partnership, 
which  are  admitted,  and  so  far  as  ambiguouf^ 
must  have  regard  to  the  undisputed  sur- 
rounding facts  and  circumstances,  and  if  any 
assistance  to  be  gained  thereby  also  the  con- 
duct of  the  parties  immediately  after  the  time 
when  the  said  articles  became  operative. 

WMlliam  A.  W^ood,  the  appellant,  and  Wil- 
liam Vallance,  who  died  on  the  28th  Novem- 
ber, 1913,  had  been  members  of  an  old  firm 
composed  of  themselves  and  the  late  George 
Vallance  and  George  Denman  Wood,  carrying 
on  a  hardware  business  in  Hamilton,  under 
the  name  of  Wood,  Vallance  &  Co. 

On  the  31st  January,  1910,  said  appellant 
and  the  late  William  Vallance  agreed  to  en- 
ter into  co-partnership  for  the  purpose  of 
continuing  the  said  business  and  bound  them- 
selves by  articles  of  partnership  to  do  so  for 
five  years  from  that  date. 

By  the  said  articles  they  agreed  to  take 
over  and  assume  all  the  liabilities  of  the 
said  firm  and  transfer  £56]  to  the  new  firm 
all  their  respective  interests  in  the  old  firm. 
I  assume,  as  seems  throughout  to  have  been 
assumed,  that  there  were  other  transfers  got 
from  those  representing  the  other  members 
of  the  old  firm,  and  the  title  completed  as  is 
implied  in  what  is  submitted  herein. 

The  parties  then  by  said  articles  declare 
they  are  respectively  interested  in  the  capital 
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and  assets  as  follows:  That  is  to  say,  Wood 
to  the  extent  of  $577,524  and  Vallance  to  the 
extent  of  $479,243. 

Clause  No.  5  provided  for  interest  on  cap- 
ital of  each  partner  being  allowed  at  6%  per 
annum  and  that  being  paid  or  credited  to  him 
at  the  end  of  each  succeeding  year. 

Clause  No.  6  provided  after  payment  of 
such  interest  that  the  profits  should  be  ap- 
portioned equally. 

Clause  No.  7  that  each  should  devote  his 
time  and  attention  to  the  business  in  the 
manner  specified. 

Clause  No.  8  is  as*  follows:  — 

*'8.  At  the  expiration  of  each  succeeding 
year  of  the  partnership  an  account  shall  be 
taken  of  the  stock-in-trade,  assets  and  lia- 
bilities of  the  partnership,  and  an  annual 
balance  sheet  shall  then  be  made  out  to  the 
thirty-first  day  of  January  in  each  year, 
which  shall  be  attested  by  each  of  the  parties 
hereto." 

It  is  upon  this  clause  and  what  followed  it 
in  way  of  its  observance  that  the  answer  to 
the  third  question  must  turn.  There  were 
statements  made  out  each  year  which  were 
probably  intended  to  comply,  so  far  as  they 
went,  with  the  terms  of  this  clause,  but  none 
of  them  were  signed  by  either  partner. 

The  form  of  attesting  is  not  provided  for. 
I  assume  a  signing  or  other  deliberate  act 
of  approval  8uch  as  could  reasonably  be  said 
to  fall  within  the  word  ''attest"  as  used  in 
such  connection  should  be  held  [57]  sufficient. 
The  mere  tacit  assent  cannot  be  held  as  a 
compliance  with  the  peculiar  terms  of  this 
clause. 

The  existence  of  the  statement  and  the 
fact  that  each  partner  was  engaged  actively 
in  the  business,  and  says  nothing  in  way  of 
objecting  thereto,  is  very  cogent  evidence  of 
assent,  but  falls  short  of  what  is  expressly 
demanded.  No  one  can  ever  be  quite  sure 
what  the  partner,  so  acting  and  refraining 
from  acting,  had  in  his  mind.  He  may  have 
desired  to  avoid  needlessly  doing  anything 
to  provoke  a  quarrel;  or  he  may  have  been 
so  anxiously  desirous  of  peace  that  he  was 
afraid  to  state  his  objections  lest  the  doing 
so  might  lead  to  a  quarrel,  or  rouse  more  or 
less  of  animosity  either  open  or  concealed; 
and  to  have  recognized  that  so  long  as  he  had 
not  '^attested"  the  balance  sheet,  his  rights 
of   rectification   would   be   preserved. 

The  fact,  if  it  be  a  fact,  that  interest  on 
eapital  was  drawn  on  under  such  a  basis 
and  profits  adjusted  on  such  basis^  may  ren- 
der it  almost  impossible  to  him  acting  in 
such  a  way,  or  his  representatives,  to  dispute 
the  correctness  thereof,  but  as  matter  of 
law  or  inference  of  fact  I  cannot  say  so. 

The  results  &f  payment  mid  adjustment  of 
profits  may  all  need  reconsideration.  Except 
in  one  specified  way,  not  followed,  I  fail  to 
find  undisputed  fact. 


The  answer  to  the  first  part  of  the  question 
then  seems  to  me  very  obvious,  but  the  alter- 
native query  of  "whether  the  actual  value  of 
such  assets  is  to  be  ascertained,"  in  the  view 
I  take  in  answering  the  other  questions,  seems 
to  need  no  further  consideration. 

When  it  is  held  as  the  Appellate  Division 
held  that  [58]  appellant  had  no  option  to 
buy  there  obviously  must  be  an  ascertainment 
of  the  actual  value  of  the  estate. 

I  have  come  to  the  conclusion,  contrary  to 
impressions  I  had  at  the  close  of  the  argu- 
ment, that  the  surviving  partner  is  not  en- 
titled to  take  over  the  assets  of  the  firm. 
There  are  certainly  some  contingencies  pro- 
vided for  in  clauses  9  and  10  of  the  articles 
which  look  as  if  it  had  l)een  contemplated 
that  the  survivor  was  expected  to  do  so.  But 
in  construing  any  agreement  we  must  look 
at  it  as  a  whole  and  see  that  consistently 
with  the  whole,  each  provision  therein  is^ 
if  at  all  possible,  given  at  least  some  due 
operative  effect. 

Let  us  look  at  clauses  9  and  10  and  see 
if  and  how  such  effect  can  be  given  the 
provisions  therein. 

It  is  to  be  observed  that  there  is  no  obli- 
gation imposed  upon  the  survivor  to  take 
over  the  assets  and  pay  therefor  to  the  ex- 
ecutors of  the'  deceased  his  or  their  share 
of  the  value  of  same. 

It  was  so  easy  to  have  provided  either  for 
that  or  the  contingency  of  his  electing  to  do 
so  that  the  omission  is  not  to  be  lightly  sup- 
plied. Was  such  a  palpable  consideration 
of  their  situation  not  disposed  of,  designedly, 
in  the  way  we  find  it? 

We  must  find  an  intention  to  provide  final- 
ly for  one  or  other  of  such  contingencies,  as 
sure  to  arise  upon  the  happening  of  events 
within  their  view,  as  being  implied  in  the»e 
articles,  before  we  can  give  effect  either  to  an 
obligation  or  alternative  option  to  take  over 
and  pay. 

Clause  9  is  as  follows: — 

"9.  In  the  event  of  the  death  of  any  part- 
ner before  the  expiration  of  the  term  of 
these  articles  of  partnership,  the  co-partner- 
ship hereby  created  shall  not  be  dissolved  or 
wound  up,  but  shall  be  continued  by  the  sur- 
vivor during  the  current  or  financial  year,  that 
is  until  the  thirty-first  day  of  January  follow- 
ing the  date  at  which  the  [59]  death  of  any 
partner  occurs,  or  at  the  option  of  the  surviv- 
ing partner  during  a  period  not  exceeding 
twelve  months  from  the  date  of  the  death  of 
any  deceased  partner.  The  surviving  partner 
shall  not  be  required  to  pay  to  the  representa- 
tive or  representatives  of  any  deceased  part- 
ner any  portion  of  his  eapital  in  the  partner- 
ship until  the  expiration  of  twelve  months 
from  the  decease  of  such  partner.  The  eapital 
of  any  deceased  partner  shall  in  the  meantime 
remain  in  the  business  and  shall  bear  interest 
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at  the  rate  of  aix  per  cent  per  annum  to  the 
date  of  payment  and  the  person  or  persons 
interested  in  such  capital  shall  also  receive 
the  same  share  of  the  profits  of.  the  business 
up  to  the  end  of  the  current  or  financial  year, 
that  is  until  the  31st  day  of  January  follow- 
ing the  date  at  which  the  death  of  f,uc)i  part- 
ner occurs  as  would  be  paid  to  such  partner 
so  dying  as  aforesaid,  if  he  were  still  living." 

There  is  herein  an  obligation  to  continue 
the  business  at  least  to  the  end  of  its  financial 
year.  All  in  that  clause  relative  to  doing  so 
is  clearly  a  merely  prudent  provision  that 
would  enable  the  parties  concerned  to  ascer- 
tain definitely  in  the  usual  appropriate  way 
at  the  end  of  the  financial  year,  the  condition 
of  the  business  with  regard  to  w^hich  ulterior 
steps  of  some  kind  must  of  necessity  be 
taken. 

Now  in  the  option  given  the  survivor  to 
extend  that  period,  is  there  any  more  im- 
plied? I  think  there  is  evidently  this  much, 
that  it  seemed  to  be  a  thing  not  unlikely  to 
happen  that  the  survivor  might  desire  to 
buy  and  be  given  every  opportunity  to  ar- 
range for  his  doing  so,  as  what  would  proba- 
bly best  accord  with  the  interests  of  those 
representing  the  deceased  as  well  as  the  sur- 
vivor. But  can  it  be  said  the  provisions  of 
this  clause  go  further? 

Giving  thus  due  operative  effect  to  all  in 
the  clause,  relative  to  such  probable  contin- 
gencies does  not  seem  necessarily  to  leave 
anything  unfulfilled. 

The  provisions  of  the  clause  would  be  most 
helpful  indeed  to  facilitate  the  parties  in 
determining  either  to  wind  up  the  business 
or  sell  it  out  or  in  arranging  that  either 
or  both  should  continue  the  business. 

[60]  Thit  the  year  allowed  to  executors  to 
wind  up  the  estate  would  probably  run  con- 
currently with  the  year  provided  for  by  the 
clause  in  a  certain  event  herein  may  also  have 
been  present  to  the  minds  of  the  partners. 
It  seems  to  me  they  never  intended  to  go 
further  than  make  the  suitable,  but  merely, 
tentative  provisions  I  have  indicated.  It 
was  because  they  could  not  that  they  omitted 
to  provide  any  further. 

And  incidentally  we  see  how  he  dying  first 
had  looked  at  the  matter.  His  doing  so,  of 
course,  should  not  affect  our  opinion  of  the 
true  construction  of  the  instrument,  beyond 
making  us  pause  to  think  before  deciding. 

Clause  10  is  as  follows: — 

"10.  Should  any  dispute  or  difference  arise 
between  the  said  partners  or  between  the  sur- 
viving partner  and  the  representatives  of 
any  deceased  partner  as  to  the  amount  which 
either  partner  is  entitled  to  be  credited  with, 
.  or  liable  to  be  charged  with,  in  making  up 
any  annual  balance  sheet  of  the  co-partner- 
ship, or  as  to  the  valuation  of  any  of  the 
assets    of    the    co-partncrsliip,    such    dispute 


shall  be  referred  to  an  arbitrator  mutually 
chosen  by  the  parties,  or  in  the  event  of  their 
failing  to  agree  upon  an  arbitrator  then  to 
such  arbitrator  as  a  judge  of  the  High  Court 
shall,  upon  application  of  either  of  the 
parties,  on  one  week's  notice,  in  writing,  to 
the  other,  appoint,  and  the  award  or  de- 
cision in  writing  of  the  arbitrator  so  chosen 
or  appointed  shall  be  binding  upon  all  the 
parties  interested." 

It  is  this  clause  that  Mr.  Justice  Middleton 
found  (and  I  was  for  a  time  much  inclined 
to  hold  correctly  so)  the  item  that  conclusive- 
ly points  to  the  taking  over  by  the  surviving 
partner  of  the  business. 

Let  us  read  this  clause  carefully  and  there 
is  absolutely  nothing  to  be  found  in  *Hhe 
valuation  of  any  of  the  assets  of  the  co-part- 
nership" being  made  a  subject  of  reference 
as  between  the  surviving  partner  and  the 
representatives  of  the  deceased  [61]  which 
is  inconsistent  with  a  denial  of  the  surviving 
partner's  claim  as  of  right  to  take  over  the 
business. 

That  reference  fits  into  the  very  case  of 
stock-taking  that  existed  in  January,  1914; 
and  indeed  inevitably  must  fit  into  some 
January  stock-taking  following  a  death  in 
the  firm.  The  one  stock-taking  which  of  all 
the  series  it  was  most  important  to  have  ac- 
curately done  was  that  following  the  death 
of  a  partner. 

Indeed,  as  already  suggested,  it  was  the 
chief  reason  for  postponing  absolutely  the 
dissolution  of  the  firm  till  that  had  taken 
place. 

I  conclude  that  the  appellant  is  not  en- 
titled to  take  over  the  business. 

I  agree  that  the  good  will  is  an  asset  of  the 
business.  And  already  I  have  expressed  my 
opinion  that  the  balance  sheet  of  January, 
1913,  does  not  bind. 

Tlie  appeal  should  be  dismissed.  Nothing 
was  said  in  argument  in  regard  to  costs. 

I  doubt  the  propriety  of  encouraging,  at 
the  expense  of  any  estate,  appeals  here,  by 
making,  even  if  we  can,  the  costs  of  such 
an  appeal  payable  out  of  the  estate.  In  the 
peculiar  circimistances  and,  having  regard 
to  the  insignificance  in  the  difference  in  the 
ultimate  result  of  whether  the  costs  come 
out  of  the  estate  or  each  pay  his  own,  I  think 
each  should  be  left  to  pay  his  own  costs  of 
this  appeal. 

Duff,  J. — I  think  there  is  sufficient  in  the 
articles  of  the  partnership  to  evidence  clearly 
the  intention  of  the  parties  to  the  agreement 
that  in  the  event  of  the  death  of  one  of  the 
parties  during  the  partnership  term,  the  rep- 
resentatives of  the  deceased  partner  should  be 
entitled  to  require  the  surviving  partner  to 
pay  them  [62]  a  sum  of  money  equivalent  fo 
the  value  of  his  interest  in  the  business  and 
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that  the  correlative  right  of  requiring  them 
to  accept  such  payment  should  be  enjoyed 
by  the  surviving  partner.  The  effect  of  the 
provisions  of  the  partnership  agreement 
touching  the  ascertainment  of  this  sum  I 
shall  discuss  in  a  moment. 

The  general  effect  of  the  contract  in  so 
far  as  it  relates  to  the  reciprocal  rights  of 
the  surviving  partner  and  the  representatives 
of  the  deceased  partner  in  the  event  men- 
tioned is  that  a  sum  equivalent  to  the 
value  of  the  deceased  partner's  interest  (as- 
certained in  the  manner  provided  for  in 
the  deed)  is  treated,  as  between  the  parties 
(at  the  election  of  either  of  them)  as  a  lia- 
bility of  the  firm  on  payment  of  which  the 
interest  of  the  deceased  partner's  estate  in  the 
assets  of  the  partnership  is  extinguished. 

As  to  the  mode  of  ascertainment,  I  think 
the  effect  of  the  deed  is  this;  the  partnership 
is  deemed  to  have  continued  to  the  end  of 
the  financial  year  in  which  the  death  occurs 
(first  sentence  article  9);  by  the  operation 
of  article  8  an  account  and  a  balance  sheet  as 
annual  account  and  balance  sheet  are  then  to 
be  prepared  (arbitration  being  provided  for 
under  article  10  in  case  of  difi'erence)  and 
from  this  account  and  balance  sheet  the  value 
of  the  interest  of  the  deceased  partner  is  to  be 
determined. 

This  appears  to  me  to  be  the  effect  of  the 
deed.  I  am^  however,  unable,  to  see  how  for 
practical  purposes  the  acceptance  of  Mr.  Til- 
ley's  contention  would  affect  the  rights  of  the 
parties,  that  contention  being  that  for  the 
purpose  of  ascertaining  the  value  of  the  in- 
terest you  are  to  start  with  the  account  taken 
at  the  end  of  the  last  preceding  year,  derive 
from  that  the  value  of  the  deceased's  part- 
ner's share  at  the  date  of  [63]  his  death  and 
add  the  profits  for  the  year  in  which  the 
death  occurred.  I  cannot  see  the  difference  in 
practical  effect  because  the  profits  for  the 
last  year  could  only  be  ascertained  by  strik- 
ing a  balance  between  the  value  of  the  net 
assets  at  the  beginning  and  at  the  end  of 
the  financial  year;  and  for  the  purpose  of 
ascertaining  the  profits  you  must,  therefore, 
value  the  net  assets  as  at  the  end  of  the 
financial  year,  and  in  either  case  in  the 
event  of  difference  resort  must  be  had  to 
arbitration. 

If  the  final  account,  of  course,  were  to  be 
treated  as  an  account  of  a  species  different 
from  the  annual  account  under  article  8  the 
point  of  construction  might  be  of  some  im- 
portance; and  (accepting  Mr.  Tilley's  con- 
tention) the  question  would  still  remain  open 
for  consideration  whether  profits  for  the  pur- 
pose of  the  final  adjustment  are  necessarily 
to  be  computed  upon  the  same  principle  as 
profits  for  the  purpose  of  the  annual  ac- 
count. 

The  point  of  substance  is  ultimately  re- 
ducible to  this:     Is  the  account  on  the  one 


construction  to  be  taken  or  are  the  profits 
on  the  other  construction  to  be  determined 
on  the  same  principle  at  the  expiration  of  the 
last  financial  year  for  the  purposes  of  the 
final  settlement  as  during  the  previous  years 
for  the  purpose  of  the  annual  accounting  un- 
der article  8? 

I  think  the  question  must  be  ansWered  in 
the  affirmative  for  this  reason,  namely,  the 
method  exclusively  ordained  by  the  articles 
for  ascertaining  the  value  of  the  interest  of 
each  for  any  of  the  purposes  of  the  deed,  for 
the  purpose,  for  example,  of  computing  in- 
terest payable  under  article  5  is  to  be  found 
in  article  8,  which  provides  for  an  account 
and  balance  sheet  made  up  through  the  co- 
operation of  the  parties  [64]  at  the  end  of 
each  year,  with  a  reference  to  arbitration 
in  the  event  of  disagreement,  and   it  must, 

1  think,  be  assumed  that  it  is  with  reference 
to  this  provision  that  article  9  was  framed. 

The  result  is  that  for  the  purpose  of  ascer- 
taining whether  or  not  good  will  is  to  \ye 
valued  as  an  asset  for  the  partnership  we 
must  consider  the  effect  of  article  8.  I  think 
the  evidence  before  us  is  conclusive  against 
the  respondent's  contention  as  to  the  effect  of 
this  article.  The  accounts  made  up  annually 
by  the  partners  cannot  be  presumed  to  have 
been  made  up  in  total  disregard  of  the  effect 
of  them  in  relation  to  a  possible  settlement 
under  article  9  and  the  omission  of  good  will, 
conclusively  shews,  in  my  view,  that  the  part- 
ners did  not  regard  it  as  one  of  the  subjects 
constituting  the  partnership  ''assets'*' for  the 
purposes  of  article  8. 

Anglin,  J. — With  great  respect  for  the 
learned  judges  of  the  Appellate  Division,  I 
am  of  the  opinion  that  the  partnership  agree- 
ment makes  it  clear  that  it  was  intended 
that  the  surviving  partner  should  have  the 
option  to  continue  the  business  of  the  firm 
and  to  become  the  purchaser  of  the  interest 
of  his  deceased  partner.  The  clause  provid- 
ing for  retention  of  the  deceased  partner's 
capital  in  the  business  for  one  year  and  the 
provision  for  a  valuation  by  arbitration  of 
assets  as  between  the  surviving  partner  and 
the  representatives  of  the  deceased  partner 
are,  I  think,  inexplicable  on  any  other  as- 
sumption. Tliey  make  it  clear— at  all  events 
they  raise  a  case  of  necessary  implication 
wuthin  the  meaning  of  the  dicta  of  Esher.  M.R., 
and  Kay,  L.J.,  in  Hamlyn  v.  Wood  [65].  [1891] 

2  Q.  B.  (Eng.)  488,  at  pages  491,  494— that 
the  surviving  partner  should  have  an  option  to 
acquire  the  interest  of  a  deceased  partner, 
and  that,  as  Mr.  Tilley  conceded,  upon  the 
surviving  partner  exercising  his  declared 
right  to  retain  the  capital  of  the  deceased 
partner  for  a  year  after  his  death,  the  option 
to  purchase  became  an  obligation.  To  this 
extent  I  would  allow  this  appeal,  but  upon 
the  other  questions   I   think   it  should  fail. 


We 
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There  is  nothing  in  the  agreement  which 
limits  the  interest  of  the  deceased  partner 
to  such  assets  as  the  partners  had  seen  fit 
for  other  purposes  to  treat  as  items  of  capital 
in  their  annual  balance  sheets.  The  agree- 
ment provides  for  a  continuation  of  the  part- 
nership until  the  31st  January  following  the 
death  of  either  partner.  During  the  inter- 
vening period  the  deceased  partner's  estate 
is  to  receive  interest  under  clause  5,  bv  virtue 
of  the  continuation  of  the  partnership,  on 
the  basis  of  the  share  of  tlie  deceased  partner 
in  the  capital  as  ascertained  and  defined  by 
the  annual  balance  sheet  made  at  the  begin- 
ning of  the  financial  year,  and  in  addition,  a 
share  of  profits  on  the  same  basis  as  the  de- 
ceased partner  would  have  received  them  had 
he  been  living.  But,  the  partnership  continu- 
ing, a  new  account  of  the  stock  in  trade,  as- 
sets and  liabilities  of  the  partnership  and  a 
new  balance  sheet  were  due  under  clause  8 
of  the  agreement  at  the  expiration  of  the 
partnership  year  on  the  31st  January,  1914. 
If  the  taking  of  tliat  account  and  the  making 
of  that  balance  sheet  should  occasion  dis- 
agreeniient,  clause  10  provides  for  an  adjust- 
ment by  arbitration  and,  inter  aiiaj  for  the 
valuation  of  the  [66]  assets  of  the  co-partner- 
ship. For  what  purpose?  For  none  that  I 
can  believe  the  parties  would  have  thus  pro- 
vided for,  if  it  was  intended  that  the  value 
of  the  share  of  tlie  deceased  partner  was  for 
'  all  purposes,  including  the  fixing  of  his  inter- 
est in  the  assets  on  dissolution,  to  be  deter- 
mined by  the  amount  stated  to  have  been  his 
share  of  the  capital  in  the  last  balunce  sheet 
prepared  during  his  life  time.  I  think  it  is 
clear  that,  from  the  31  et  January.  1914,  it 
was  the  surviving  partner's  capital  as  of 
that  date,  to  be  ascertained  by  agreement  or 
by  arbitration,  involving  a  valuation  of  all 
the  partnersliip  assets,  including  good  will  as 
well  as  everj'thing  else  which  could  be  deemed 
an  asset,  which  should  thereafter  bear  inter- 
est at  6%  and  should  be  payable  at  the  ex- 
piry of  the  year  from  the  death  of  the  deceased 
partner  by  the  survivor  to  the  representative 
of  such  deceased  partner  as  the  purchase  price 
of  his  interest  in  the  partnership.  I  find 
nothing  in  the  agreement  which  warrants  an 
inference  that  it  was  the  intention  of  the 
parties  that  the  survivor  should  receive  as 
a  present  from  the  estate  of  his  deceased  part- 
ner the  share  of  the  latter  in  an  asset  such 
as  the  good  will  of  the  business  with  which  we 
are  dealing  would  seem  to  be,  or  in  any  other 
asset  omitted  from  the  balance  sheet  of  1913, 
which  was  prepared  chiefly,  if  not  solely,  for 
the  purpose  of  determining  the  basis  upon 
which  interest  should  be  computed  for  the 
ensuing  year  under  clause  5  of  the  agree- 
ment. 

In  view  of  the  divided  success  there  should 
be  no  costs  of  this  appeal. 


Brodet^b,  J.  (dissenting). — ^Tlie  most  im- 
portant point  we  have  to  determine  in  thi-* 
case  is  whether  [67]  the  appellant,  who  is 
surviving  partner  of  Wood,  Vallance  &  Co- 
is  entitled  to  take  over  the  interest  of  his 
late  partner,  William  Vallance,  in  the  said 
partnership  assets. 

Mr.  Justice  Middleton,  in  the  Supreme 
Court,  held  that  the  survivor  was  entitled 
to  exercise  that  right  of  pre-emption.  The 
first  appellate  division,  however,  held  a  con- 
tra rv  view. 

The  co-partnership  agreement  was  made 
on  the  31st  of  January,  1910,  for  a  period  of 
five  years  for  the  purpose  of  continuing,  the 
hardware  business  of  Wood,  Vallance  &  Co. 
The  capital  put  in  by  Mr.  Wood  was  $577,- 
524.21,  and  the  capital  of  the  late  Mr.  Wil- 
liam Vallance  $479,243.32.  Each  partner  was 
allowed  interest  upon  the  amount  of  capital 
from  time  to  time  at  his  credit  in  the  books 
of  the  firm  and  the  profits  were  apportioned 
equally  between  the  partners.  It  was  pro- 
vided that  an  annual  balance  sheet  should 
l)e  made  on  the  31st  of  January  each  year 
which  should  be  attested  by  each  of  the  part- 
ners. 

There  is  no  provision  as  to  the  amount 
which  could  be  paid  weekly  or  monthly  to  the 
partners;  but  it  is  presumed  that  they  were 
drawing  money  as  they  liked,  affecting  even 
to  a  certain  extent  their  capital,  since  in 
the  balance  sheet  of  each  year  their  capital 
was  dififerent,  as  appears  by  the  following^ 
table: — 


CAPITAL. 

Wm.  Wood. 
31st  Jan.  1910..  .$577,524.21 
31st  Jan.  1911...  614,433,78 
31st  Jan.  1912...  230,662L19 
31st  Jan.  1913...   260,019.11 


Wm.  Vallance. 

$479,243.32 

329,334.79 

259,350.5S 

292,175.97 


It  is  a  rule  of  law  that  the  capital  put 
in  by  the  partners  should  not  be  impaired. 
However,  the  figures  which  I  have  just  given 
shew  conclusively  that  [68]  the  partners  were 
drawing  money  out  of  their  capital,  and  T 
may  add  also  that  the  right  to  withdraw  was 
implied  from  clause  5  of  the  partnership 
agreement  which  stated  that  "each  of  the 
partners  shall  be  allowed  interest  at  the  rate 
of  six  per  cent  per  annum  upon  the  amount 
of  capital  which  may  from  time  to  time  be 
at  his  credit  in  the  books  of  the  said  firm. 


»> 


The  answer  to  the  question  which  has  been 
enunciated  above  turns  mostly  on  tlie  construc- 
tion of  clauses  9  and  10  of  the  partnership 
agreement. 

In  clause  9  it  was  provided  that  *'in  the 
event  of  death  of  any  partner  the  co-part- 
nership hereby  created  shall  not  be  thereby 
dissolved  or  wound  up,  but  shall  be  continued 
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by  the  survivor  during  the  current  or  financial 
year,  that  is,  until  the  thirty-first  day  of 
January  following  the  date  at  which  the 
dcatli  of  any  partner  occurs,  or  at  the  option 
of  the  surviving  partner  during  a  period  not 
exceeding  twelve  months  from  the  date  of 
the  death  of  any  deceased  partner.  The  sur- 
viving partner  shall  not  he  required  to  pay 
to  the  representative  or  representatives  of 
any  deceased  partner  any  portion  of  his  capi- 
tal in  the  partnership  until  the  expiration  of 
twelve  months  from  the  decease  of  such  part- 
ner. Tlie  capital  of  any  deceased  partner 
shall  in  the  meantime  remain  in  the  business 
and  shall  bear  interest  at  the  rate  of  six  per 
cent   per    annum    to    the   date   of   payment. 


ft 


By  clause  10  it  was  provided  that  if  a 
dispute  arose  between  the  partners  or  between 
one  partner  and  the  representatives  of  any 
deceased  partner  as  to  the  amount  to  whicli 
each  partner  was  entitled  or  as  to  the  valu- 
ation of  any  assets,  said  dispute  should  be 
referred  to  an  arbitrator. 

It  seems  to  me  that  if  the  partner  had  in- 
tended to  give  to  the  other  partner  a  right 
of  pre-emption,  there  should  have  been  a 
formal  stipulation  to  that  effect.  But  no 
such  stipulation  is  contained  in  the  contract 
and  then  the  question  arises  as  to  whether 
there  is  an  implied  right  for  the  surviving 
partner  to  take  over  the  assets  of  the  firm. 

[69]  Lord  Esher  in  Hamlyn  v.  Wood  [1891] 
2  Q.  B.  (Eng.)  488,  at  page  491,  stated  as 
to  when  and  how  terms  not  expressed  in  a 
contract  may  be  implied: — 

''I  have  for  a  long  time  understood  that 
rule  to  be  that  the  court  has  no  right  to  im- 
ply in  a  written  contract  any  such  stipulation 
unless  on  considering  the  terms  of  the  con- 
tract in  a  reasonable  and  business-like  man- 
ner an  implication  necessarily  arises  that  the 
parties  must  have  intended  that  the  suggested 
stipulation  should  exist.  It  is  not  enough  to 
sny  that  it  would  be  a  reasonable  thing  to 
make  such  an  implication.  It  must  be  a 
necessary  implication  in  the  sense  that  I 
have  mentioned." 

In  this  case,  what  is  simply  provided  for 
is,  according  to  my  construction  of  the  part- 
nership agreement,  that  at  the  death  of  one 
of  the  partners  the  partnership  should  con- 
tinue to  exist  until  the  31st  Januarv  then 
next,  each  partner  being  entitled  to  the  same 
share  of  the  profits  and  to  the  same  interest 
on  their  respective  capital.  There  is  no  al- 
lowance provided  for  in  favour  of  the  surviv- 
ing partner.  The  latter,  however,  is  empow- 
ered to  have  the  partnership  continued  for  a 
further  period  not  exceeding  a  year  from  the 
date  of  the  death  of  the  deceased.  In  such 
a  case,  however,  the  profits  would  belong  ex- 
clusively to  the  surviving  partner  and  he 
would  be  bound  to  pay  only  the  interest  on 
the  capital  of  the  deceased. 
Ann.  Cas.  1917C. — 60. 


The  following  provision  in  clause  9,  which 
declares  that  *'the  surviving  partner  shall 
not  be  required  to  pay  to  the  representative 
or  representatives  of  any  deceased  partner 
any  portion  of  his  capital"  should  not  be 
construed  as  meaning  that  the  surviving  part- 
ner has  the  right  to  purchase  the  assets  of 
the  firm,  but  that  during  the  period  of  a 
year  the  representatives  of  the  deceased  part- 
ner would  not  be  entitled  [70]  to  draw,  as 
used  to  be  done  formerly,  any  money  out  of 
the  capital. 

To  construe  this  provision  as  creating  a 
right  of  pre-emption  would,  according  to  my 
opinion,  create  an  implication  which  would 
not  necessarilv  arise.  Those  words  have  been 
put  there  simply  for  the  purpose  of  prevent- 
ing the  representatives  of  the  deceased  from 
drawing  on  their  capital  the  same  as  used 
to  be  done  during  the  life  of  the  two  partners 
and  that  the  capital  should  remain  intact 
during  that  period.  The  parties  liad  likely 
in  contemplation  hard  times  and  they  pro- 
vided that  the  success  of  the  business  should 
not  be  impaired  by  any  reduction  of  capital. 

We  are  asked  also  to  state  whether  the 
good  will  of  the  partnership  would  be  con- 
sidered  as  an   asset. 

This  question  does  not  become  very  im- 
portant in  view  of  the  conclusion  I  have 
readied  on  the  first  question.  If  the  surviving 
partner  has  no  right  of  pre-emption,  then  it 
is  ver}'  indifferent  for  both  of  them  whether 
the  good  will  should  be  included  or  not  in 
the  assets  of  the  partnership.  Clause  2  of 
the  agreement  defined  what  the  capital  of  the 
partners]) ip  would  be  and  they  stated  that 
it  included  their  interest  in  the  stock,  trade, 
book  debts  and  other  assets. 

Now,  in  the  balance  sheet  which  was  pre- 
pared each  year  no  mention  is  made  of  good 
will.  The  good  will  is  all  the  same  an  asset 
and  sometimes  a  very  good  asset  of  the  busi- 
ness. When  you  take  a  company  like  this 
one,  which  has  been  in  existence  for  more 
than  60  years,  it  must  be  a  very  valuable 
asset.  It  is  true  tliat  in  their  annual  state- 
ment they  were  not  including  that  good  will 
and  T  understand  it  is  not  usuallv  done  in 
the  inventory  made  by  business  firms.  It  is 
all  the  same  an  asset  which  could  be  disposed 
of    when    the   winding-up    took   place. 

[71]  Another  question  was  whether  in  the 
valuation  of  the  assets  the  value  appearing  on 
the  balance  sheet  of  the  31st  January,  1913, 
is  binding  on  the  executors  of  William  Val- 
lance  or  whether  the  actual  value  of  such 
assets  is   to  be  ascertained. 

Tliis  balance  sheet  was  evidently  prepared 
every  year  with  the  concurrence  and  assent 
of  both  partners.  It  is  true  that  it  was  not 
signed  by  them,  but  it  was  always  considered 
as  binding,  since  interest  had  to  be  paid  on 
the  capital  shown  by  that  balance  sheet.  But 
when  the  business  of  the  partnership  is  wound 
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up,  the  assets  have  to  be  ascertained  in  the 
ordinary  way. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  allowed  in  part  without  costs. 

NOTE. 

Rlglit    of   SnrviTiiis   Partner   to    Pur- 
ohase  Deceased  Partner's  Interest. 

Right  to   Purchase   Generally,    946. 
Priority  of  Right: 

In  General,  948. 

By  Partnership  Agreement,  948. 

By  Will,    950. 

By  Statute,   950. 


Right  to  Purchase  Generally, 

Because  of  the  peculiar  relation  in  which 
a  surviving  partner  stands  to  the  property 
of  the  firm  and  the  representatives  of  the 
deceased  partner  the  courts  will  scrutinize 
closely  a  purchase  by  the  surviving  partner 
of  tlie  deceased  partner's  interest.  But  the 
relation  is  not  of  a  nature  to  forbid  entirely 
such  a  purchase  and  it  is  generally  held  that 
if  the  purchase  is  shown  to  be  fair  and  free 
from  fraud  it  will  be  sustained.  In  re  David 
[1899]  1  Ch.  (Eng.)  378,  68  L.  J.  Ch.  185, 
80  L.  T.  N.  S.  75,  47  W.  R.  313;  Prentice  v. 
Prentice,  10  Hare  (Eng.)  App.  1,  xxii;  Ex 
p.  Cessions,  2  Chamb.  (U.  C.)  360;  Brown- 
ing V.  Browning  [1884-1896]  5  Newfoundland 
L.  tlep.  161;  Schlichter  Jute  Cordage  Co.  v. 
Mulqueen,  142  Fed.  583;  Didlake  t.  B.  F. 
Roden  Grocery  Co.  160  Ala.  484,  18  Ann.  Cas. 
430,  49  So.  384,  22  L.R.A.(N.S.)  907;  Kimball 
v.  Lincoln,  99  111.  578;  Hamilton  v.  Wells, 
182  111.  144,  55  N.  E.  143,  affirming  81  111. 
App.  274;  Valentine  v.  Wysor,  123  Ind.  47, 
23  N.  E.  1076,  7  L.R.A.  788*^;  Wilson  v.  Soper, 
13  B.  Mon.  (Ky.)  411,  56  Am.  Dec.  573; 
Skipwith  V.  Lea,  16  La.  Ann.  241^;  Washburn 
V.  Goodman,  17  Pick.  (Mass.)  519;  Robinson 
V.  Simmons,  146  Mass.  167,  15  N.  E.  o.lS,  4 
Am.  St.  Rep.  299;  Lobeck  v.  Lee-Clarke- An - 
dreesen  Hardware  Co.  37  Neb.  158,  55  X.  W. 
650,  23  L.R.A.  795;  Howell  v.  Wallace,  37 
App.  Div.  323,  56  N.  Y.  S.  280. 

Tlie  rule  was  stated  in  Ludlum  v.  Buck- 
ingham, 35  N.  J.  Eq.  80,  as  follows:  "There 
is  no  rule  of  equity  which  prohibits  a  sur- 
viving partner,  standing  simply  in  that  char- 
acter and  unen tangled  by  the  duties  of  an 
executor  or  administrator  to  his  deceased  co- 
partner, and  dealing  fairly,  suppressing  noth- 
ing and  concealing  nothing,  from  purchasing 
from  tlie  representatives  of  his  deceased  co- 
partner, his  share  of  the  partnership  assets. 
In  such  a  transaction  there  may  be  a  danger- 
ous inequality  of  knowledge  in  respect  to  the 
subject  of  the  contract  with  which  the  parties 


enter  upon  the  negotiation,  but  unless  it  is 
shown  that  the  surviving  partner  has  taken 
advantage  of  his  position  by  concealing  facts 
which  he  ought  in  fairness  to  have  disclosed, 
or  practiced  some  other  unfairness,  he  is 
entitled  to  the  benefit  of  his  contract.  To 
justify  the  court  in  annulling  a  contract  made 
by  parties  holding  such  relations  fraud  or 
unfairness  must  be  shown;  they  are  not  pro- 
hibited from  contracting  with  each  other  by 
the  mere  fact  that  a  trust  relation  exists  be- 
tween them." 

So  in  Cliambers  v.  Howell,  11  Beav.  { Eng*. ) 
6,  12  Jur.  905,  it  was  said:  "I  do  not  con- 
sider that  it  has  been  seriously  argued  here, 
that  the  legal  personal  representative  of  a 
deceased  partner  may  not  sell  the  share  of 
the  deceased  partner  to  the  surviving  part- 
ners, if  that  be  done  fairly  and  properly.  I 
do  not  conceive  it  to  have  been  seriouslv  con- 
tended,  that  the  executor  of  a  decea.sed  part- 
ner might  not  employ  the  surviving  part- 
ners as  his  bankers,  and  deposit  money  with 
them,  even  at  interest,  without  subjecting  the 
surviving  partners  to  an  account  of  all  the 
profits  which  they  might  thereby  make  in 
their  business.  No  doubt  when  such  a  rela- 
tion subsists  between  the  parties,  courts  of 
justice  will  look  at  such  transactions  with 
close  attention;  for  in  dealings  between  the 
executor  of  a  deceased  partner  and  the  sur- 
viving partners  there  may  be  an  inequality 
in  respect  of  knowledge,  which  may  be  taken 
advantage  of  in  such  a  way  as  to  lead  to 
very  inequitable  and  unfair  results.  But  those 
circumstances,  if  they  exist,  must  not  only 
be  distinctly  alleged,  but  must  also  be  shown 
by  some  sufficient  evidence,  and  they  are  not 
to  be  inferred  from  the  mere  relation  between 
the  parties.  If  it  were  otherwise,  many  fair 
transactions  of  that  sort  between  executors 
and  the  surviving  partners  of  their  testator, 
which  have  been  going  on  to  a  vast  extent 
every  day,  in  the  belief  that  they  were  per- 
fectly valid,  would  be  invalidated." 

While  a  surviving  partner  may  purchase 
the  interest  of  his  deceased  partner  from  the 
latter's  representative,  he  must  exercise  the 
utmost  good  faith  and  where  the  sale  is 
made  for  an  inadequate  consideration  or  there 
are  any  other  indicia  of  fraud,  the  court  will 
set  it  aside.  Galbraith  v.  Tracy,  153  111.  54, 
38  X.  E.  937,  46  Am.  St.  Rep.  867,  28  L.H.A. 
129;  Klotz  V.  Macready,  39  La.  Ann.  G38,  2 
So.  203;  Macready  v.  Schenck,  43  La.  Ann. 
479,  9  So.  470;  Welboum  v.  Kleinle,  92  Md. 
114,  48  Atl.  81;  Tennant  v.  Dunlop,  97  Va.  ' 
234,  33  S.  E.  620.  In  the  case  last  cited  the 
court  stated  the  rule  as  follows:  "When 
seeking  to  purchase  the  interest  of  the  de- 
ceased partner,  instead  of  converting  the  as- 
sets into  money  and  dividing  the  surplus,  the 
relation  that  the  surviving  partner  bears  to 
the   representative   of   the   deceased   partner 
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is  still  in  force,  his  obligations  with  respect 
to  the  assets  still  subsist,  and  they  do  not 
allow  him  to  deal  less  frankl}*^  and  justly. 
He  cannot  place  the  representative  of  the 
deceased  partner  at  arm's  length,  and  seek 
to  obtain  a  profitable  bargain  for  himself. 
Having  generally  a  superior  knowledge  of 
the  assets  and  their  value,  it  is  his  bounden 
duty,  in  purchasing  the  interest  of  the  de- 
ceased partner,  to  acquaint  his  representa- 
tive with  full  information  as  to  the  assets 
and  the  facts  from  which  their  value  may  be 
estimated  or  inferred.  It  is  not  sufficient 
that  he  does  not  withhold  or  conceal  such  in- 
formation, but  it  is  incumbent  on  him  to 
disclose  voluntarily  all  within  his  possession 
or  knowledge  from  which  a  sound  judgment 
as  to  the  value  of  the  interest  may  be  formed. 
He  cannot  remain  passive,  but  must  make  a 
frank  and  honest  disclosure." 

Tlie  burden  of  proving  the  fairness  of  the 
transaction  is  on  the  surviving  partner. 
Bauchle  v.  Smylie,  104  App.  Div.  513,  93  N. 
Y.  S.  700,  wherein  it  was  said:  ''I  think,  in 
view  of  this  relation,  the  same  rule  should 
be  applied  to  the  transaction  in  question  that 
would  be  applied  to  a  similar  one  between  at- 
torney and  client,  guardian  and  ward,  or 
trustee  and  cestui  que  trust;  and,  if  I  am 
correct  in  this,  then  the  burden  of  proof  was 
upon  the  surviving  partners  to  show  by  satis- 
factory evidence  that  it  was  in  all  respects 
fair,  that  the  plaintiff  received  what  the  prop- 
erty was  worth,  that  she  fully  understood 
the  nature  and  effect  of  the  transaction,  and 
that  the  same  was  not  brought  about  by  fraud 
or  deception  of  any  kind  upon  the  part  of 
the  surviving  partners,  or  either  of  them." 

However,  though  a  surviving  partner  may 
purchase  the  deceased  partner's  interest  from 
the  latter's  executors  or  administrator  he 
cannot  sell  the  property  of  the  partnership 
to  himself.  Didlake  v.  B.  F.  Roden  Grocery 
Co.  160  Ala.  484,  18  Ann.  Cas.  430,  49  So. 
384,  22  L.R.A.(N.S.)  907;  Kimball  v.  Lin- 
coln, 99  111.  578;  Valentine  v.  Wysor,  123 
Ind.  47,  23  N.  E.  1076,  7  L.R.A.  788;  Ogden 
V.  Astor,  4  Sandf,  (N.  Y.)  311.  In  Kimball 
v.  Lincoln,  supra,  the  doctrine  was  stated 
as  follows:  "A  surviving  partner  has  the 
legal  right  to  the  partnership  effects;  but  in 
equity  he  is  considered  merely  as  a  trustee, 
to  pay  the  partnership  debts  and  dispose 
of  the  effects  of  the  concern  for  the  benefit  of 
himself  and  of  the  estate  of  his  deceased  part- 
ner. ...  In  disposing  of  the  property,  in 
the  absence  of  an  executor  or  administrator 
of  the  deceased  partner,  he  could  not  buy  the 
partnership  effect  himself — he  could  not  at 
the  same  time  occupy  the  position  of  vendor 
and  purchaser,  which  would  be  the  case  if 
he  was  allowed  to  buy  at  his  own  sale.  Nor 
could  he  buy  of  a  cotrustee.  An  executor  or 
trustee  cannot  purchase  trus^t  property  from 


a  coexecutor  or  cotrustee ;  but  the  reason  that 
would  forbid  a  transaction  of  this  character 
has  no  application  to  a  case  where  a  surviv- 
ing partner  purchases  property  from  the  ex- 
ecutor or  administrator  of  the  deceased  part- 
ner, and  hence  the  rule  which  would  govern 
the  one  case  cannot  control  the  other."  And 
in  Valentine  v.  Wyaor,  123  Ind.  47,  23  N. 
E.  1076,  7  L.R.A.  788,  it  was  said:  "Being 
in  a  sense  a  trustee,  the  surviving  partner 
cannot,  of  course,  speculate  upon  the  proper- 
ty which  the  law  commits  to  his  custody, 
solely  for  his  own  advantage  in  disregard  of 
the  interest  of  his  cestui  que  trust,  and  if 
he  makes  profits  out  of  the  trust  property, 
in  the  course  of  the  adjustment  of  the  affairs 
of  the  partnership,  he  is  held  to  account  to 
those  interested  for  their  share.  He  cannot 
purchase  the  trust  property  from  himself,  no 
matter  whether  the  attempt  be  made  by  means 
of  a  public  or  private  sale.  This  is  so,  not 
only  because  his  duty  as  seller  and  his  in- 
terest as  purchaser  are  in  irreconcilable  con- 
flict, but  for  the  more  cogent  reason,  that  it 
is  indispensable  to  every  legal  contract  of 
sale  and  purchase,  that  there  be  two  contract- 
ing parties  competent  to  enter  into  a  binding 
engagement  with  each  other.  Hence  an  at- 
tempt by  a  trustee  who  holds  property  in 
trust,  whatever  his  designation,  to  sell  the 
trust  estate  to  himself  is  everywhere  held  to 
be  void.  ...  In  the  case  of  a  sale  thus 
made  or  attempted,  it  can  well  be  said  it  is 
of  no  avail  to  show  that  the  trustee  acted 
in  good  faith.  Such  transactions  are  poison- 
ous in  their  tendencies,  and  violative  of  the 
principles  of  public  policy.  They  are  declared 
void,  not  for  the  purpose  of  affording  a  rem- 
edy against  actual  mischief,  but  to  prevent 
the  possibility  of  wrong.  .  .  .  There  prin- 
ciples do  not  apply  or  control  in  the  case 
of  the  sale  made  by  the  personal  representa- 
tive of  a  deceased  partner  to  a  surviving  part- 
,ner.  No  good  reason  can  be  suggested  why 
a  surviving  partner  sliould  be  held  legally 
incompetent  and  absolutely  disqualified  from 
becoming  the  purchaser  of  the  interest  of  his 
deceased  partner  in  the  partnership  business 
from  his  properly  authorized  legal  represent- 
ative, while  very  many  reasons  occur  why 
such  transactions,  fairly,  entered  into,  should 
not  only  be  upheld,  but  encouraged." 

Nor  can  a  surviving  partner,  who  is  also 
one  of  the  executors  of  the  estate  of  his  de- 
ceased partner,  purchase  his  deceased  part- 
ner's interest  in  the  firm  from  a  coexecutor. 
Kimball  v.  Lincoln,  99  111.  578;  Case  v.  Abeel, 
1  Paige  (N.  Y.)  393.  In  the  case  last  cited 
it  was  said:  ''If  the  surviving  partner  had 
not  stood  in  the  situation  of  executor,  he 
might  have  made  a  valid  a^eement  with  the 
]>ersonal  representatives  of  his  deceased  brotli- 
er,  to  take  the  stock  on  hand  at  a  fixed  valu- 
ation;  and  whatever  profit  was  made  upon 
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the  bargain  would  have  been  his  own  ex- 
clusively. But  one  executor  or  trustee  can 
make  no  valid  agreement  to  purchase,  or 
take  the  trustee  property  at  a  fixed  valuation 
from  his  coexecutor  or  trustee,  without  being 
liable  for  the  profits,  if  any  are  made  by  the 
agreement." 

But  the  sale  of  a  deceased  partner's  inter- 
est by  an  executor  to  a  firm  of  which  his  co- 
executor  is  a  member  is  not  in  the  absence  of 
fraud,  ipso  facto,  void,  Colgate  v.  Colgate, 
23  X.  J.  Eq.  372,  wherein  it  was  said :  "One 
executor  can  sell  and  dispose  of  personal  prop- 
erty, and  he  had  power  to  sell  the  personal 
assets  of  the  firm  to  a  stranger;  and  if  he 
disposed  of  them  to  a  firm  of  which  his  co- 
executor  was  a  member,  this  does  not,  ipso 
facto,  if  there  is  no  fraud,  make  the  sale 
void.  Tliat  he  and  his  coexecutor  disposed 
of  the  personal  property  to  a  firm  so  com- 
posed, would  render  the  sale  liable  to  be 
set  aside  in  equity,  both  on  account  of  fraud, 
and  for  an  inadequacy  of  consideration."  In 
the  same  case  it  was  also  held  that  the 
deceased  partner's  interest  in  the  real  estate 
belonging  to  the  partnersliip  might  be  sold 
to  a  firm  of  which  the  surviving  partner 
was  a  member,  the  court  saying:  "When  it 
is  necessary  that  lands  held  in  trust  should 
be  sold,  and  the  trustee  is  in  a  situation  that 
induces  him  to  give  more  than  any  other 
purchaser  would  give,  the  court  may  au- 
thorize a  sale  by  him,  at  a  full,  fair  price, 
to  be  approved  by  the  court,  to  himself,  or 
to  some  one  for  his  benefit.  ...  In  tins 
case,  I  am  satisfied  that  the  complainant  and 
his  copartners,  who  own  the  other  two-thirds 
of  this  property,  can  afford  to  give  the  full 
market  value  of  this  real  estate  as  it  stands, 
undivided,  better  than  any  other  purchaser, 
who  must  take  it  subject  to  the  right  of  par- 
tition and  sale;  and  it  is  equitable  and  just, 
if  they  are  willing  to  give  the  full  value,  that 
the  interest  of  the  testator  should  be  sold 
to  them.  It  is  a  proper  case  for  this  court 
to  order  that  a  sale  and  conveyance  should 
be  made  by  the  complainant  to  or  in  trust 
for  the  firm  of  which  he  is  a  member." 

JPriority  of  Right, 

In  General. 

In  the  absence  of  a  partnership  agreement, 
will,  or  statute  giving  a  surviving  partner  a 
preferential  right  to  purchase  his  deceased 
partneWs  interest,  it  is  generally  held  tha€ 
he  stands  in  the  same  relation  as  a  stranger, 
and  while  he  may  purchase  the  interest,  his 
right  to  do  so  is  coupled  with  no  priority 
over  that  of  any  other  person.  Crawshay  v. 
Collins,  15  Ves.'  Jr.  (Eng.)  226:  ScuddeV  v. 
Ames,  80  Mo.  49(J,  14  S.  W.  525;  Ogden  v. 
Astor,  4  Sandf.  (N.  Y.)  311:  King  v.  Leigh- 


ton.  100  N.  Y.  392,  3  N.  E.  504.  See  also 
Harbster's  Appeal,  125  Pa.  St.  1,  17  At!.  204. 
In  King  v.  Leigh  ton,  supra,  the  rule  wa< 
stated  as  follows:  "As  a  general  rule  surviv- 
ing or  solvent  partners  cannot  take  the  as- 
4  sets  of  the  firm  at  a  valuation  as  of  the  time 
of  the  dissolution  They  have  a  right  to  the 
possession  and  control  of  the  assets,  but  it  i^ 
for  the  purpose  only  of  satisfying  the  lia- 
bilities of  the  firm  and  turning  the  effects 
into  money  in  the  manner  roost  advantageous 
to  the  interests  of  all  concerned." 

The  right  of  a  surviving  partner  with  re- 
spect to  the  purchase  of  the  deceased  part- 
ner's share  in  the  firm  was  stated  in  Craw- 
shay V.  Collins,  15  Ves.  Jr.  (Eng.)  226,  as 
follows:  "Tlie  question  then  is,  whether  the 
surviving  partners,  instead  of  settling  the 
account,  and  agreeing  with  the  executor  as 
to  the  terms,  upon  which  his  beneficial  inter- 
est in  the  stock  is  still  to  be  continued,  sub- 
ject still  to  the  possible  loss,  can  take  the 
whole  property;  do  what  they  please;  and 
compel  the  executor  to  take  the  calculated 
value.  That  cannot  be  without  a  contract 
for  it  withkthe  testator." 

Where  a  partnership  had  secured  a  eon- 
tract  for  the  construction  of  a  harbor,  it 
was  held  that  on  the  death  of  one  partner 
there  was  no  authority  to  compel  his  execu- 
tors to  accept  a  valuation  of  the  decea.sed 
partner's  interest  and  to  convey  such  inter- 
est to  the  remaining  partners,  but  they  were 
entitled  to  have  the  contract  completed  and 
to  share  in  the  profits  as  they  might  then 
appear.  McClean  v.  Kennard,  L.  R.  0  CIi. 
App.  (Eng.)  342.  But  in  Ambler  v.  Bolton, 
L.  R.  14  Eq.  (Eng.)  427,  it  was  held  that 
since  a  contract  for  carrying  the  mail  was 
such  a  contract  that  the  consideration  could 
be  measured  and  the  profits  for  a  particular 
time  determined,  a  surviving  partner  could 
go  on  with  it  or  determine  it  as  he  liked, 
and  a  value  must  be  set  on  it  as  best  it  might 
be  done. 

By  Pabtmebship  Aqkexmest. 

The  right  of  partners  to  make  agreements 
whereby  the  survivor  shall  have  the  risfht  to 
purchase  his  deceased  partner's  interest  in 
the  firm  on  stated  terms  and  conditions  is 
unquestioned,  and  such  agreements  have  been 
uniformly  upheld  and  enforced  by  the  courts. 
Page  V.  Ratliffe,  75  L.  T.  N.  S.'(Eng.)  371, 
76  L,  T.  N.  8.  63 ;  Hibben  v.  Collister,  30  Can. 
Sup.  Ct.  459;  Brown  v.  Slee,  103  U.  S. 
828,  26  U.  S.  (L.  ed.)  618;  Robertson  t.  Mil- 
ler. 1  Brock.  466,  20  Fed.  Cas.  Xo.  11,026; 
Littell  V.  Hacklcy,  126  Fed.  309,  61  C.  C.  A. 
295;  Welbourn  v.  Kleinle,  92  Md.  114,  48 
Atl.  81;  Leach  v.  T^ach.  18  Pick.  (Mass.) 
75 ;  Scharringhausen  v.  Luebseh,  52  ^fo.  337 : 
Sands   v.   Miner,   160    >i[.   Y.   693,   55   N.   K. 
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1100,  affirming  44  N.  Y.  S.  894;  Kirkman  v. 
Kirkman,  20  Misc.  211,  45  N.  Y.  S.  373, 
€tffirming  26  App.  Div.  305.  49  N.  Y.  S.  683; 
Iioweiistein  v.  Schiffer,  38  App.  Div.  178, 
56  N.  Y.  S.  674;  Matter  of  Columbia  Trust 
Co.  169  App.  Div.  822,  155  N.  Y.  S.  676; 
Harbster's  Appeal,  125  Pa.  St.  1,  17  Atl.  204; 
Rohrbacher's  Estate,  168  Pa.  St.  158,  32 
Atl.  30,  reversing  3  Pa.  Diat.  264,  14  Pa.  Co. 
Ct.  568;  Kaufmann  v.  Kaufmann,  222  Pa.  St. 
58,  70  Atl.  956;  Moore's  Estate,  228  Pa.  St. 
516,  77  Atl.  899;  Kaufmann  v.  Kaufmann, 
239  Pa.  St.  42,  86  Atl.  634.  And  see  the  re- 
ported ease  where  it  is  held  that  though  the 
partnership  articles  did  not  specifically  give 
the  survivor  an  option  to  purchase,  such  a 
right  was  to  be  implied  from  the  language 
used. 

In  Gaut  V.  Reed,  24  Tex.  46,  76  Am.  Dec. 
D4,  it  was  said:  "By  the  articles  of  partner- 
ship, upon  the  death  of  the  one  partner,  the 
title  to  the  property  became  vested  in  the 
survivor,  and  he  became  indebted,  as  therein 
stipulated,  to  the  representatives  of  the  de- 
ceased. That  such  an  agreement,  made  bona 
fide,  and  for  a  valuable  consideration,  is 
valid  and  effectual,  to  transfer  the  title  to 
the  property,  is  well  settled." 

Construing  a  partnership  agreement  pro- 
viding that  on  the  death  of  either  partner 
the  survivor  might  purchase  the  other's  inter- 
est by  the  payment  of  $3000  to  the  widow,  the 
court  said  in  Murphy  v.  Murphy,  217  Mass. 
233,  104  N.  E.  466:  "Partnership  agreements 
which  provide  for  the  conduct  of  the  business 
after  the  death  of  one  or  more  of  the  part- 
ners, and  for  the  disposition  of  the  interest 
of  partners  in  the  partnership  in  such  event, 
are    frequent.  .     When    fairly    made, 

without  any  illegal  purpose  and  without  the 
intent  to  evade  the  statute  of  wills,  they  are 
not  open  to  objection.  Contracts  respecting 
the  disposition  of  one's  property  after  death 
are  not  uncommon.  .  .  .  There  are  sound 
reasons  why  a  fair  agreement  entered  into  by 
partners,  as  to  the  disposition  of  partnership 
property  in  the  event  of  the  death  of  one 
or  more  of  the  partners,  should  be  sustained. 
The  terms  of  such  an  agreement  made  by 
those  most  familiar  with  the  real  character 
and  value  of  the  property  are  quite  as  likely 
to  be  just  as  an  arrangement  made  after  the 
decease.  The  contract  at  bar  was  executed 
upon  a  valid  consideration,  and,  having  been 
found  expressly  not  to  have  been  intended  as 
a  testamentary  disposition,  must  be  upheld." 

In  Rankin  v.  Newman,  114  Cal.  635,  46 
Pac.  742,  34  L.R.A.  265,  the  court  constru- 
ing articles  of  partnership  as  giving  the  sur- 
viving partners  the  right  to  purchase  the 
deceased  partner's  interest,  said:  "In  this 
respect  the  provision  of  the  contract  is  not 
well  drawn.  It  is  not  clear,  but,  upon  the 
contrary,  somewhat  vague  and  indefinite.   At 


the  same  time,  when  carefully  read  and  con- 
sidered, but  one  conclusion  can  be  arrived 
at;  and  that  is  that,  upon  the  death  of  one 
of  the  partners,  the  surviving  members  of  the 
firm  had  at  least  the  privilege  and  option  of 
buying  the  interest  of  the  deceased  partner 
in  the  business  upon  certain  terms.  .  .  . 
If  it  should  be  held  that  the  copartnership 
articles  did  not  give  the  surviving  partners 
a  right  to  purchase,  then  the  presence  of  all 
that  portion  of  the  contract  providing  for 
the  mode  and  manner  of  pavment  bv  the  New- 
mans  for  the  deceased  partner's  interest 
would  be  inexplicable.  It  is  provided  in  great 
detail  that  they  should  give  their  equal 
monthly  instalment  notes,  running  over  a 
period  of  twelve  months,  in  payment  of  the 
interest  of  the  deceased  partner.  Such  pro- 
vision beyond  question  contemplated  a  sale, 
and  that  a  sale  to  the  surviving  partners  in 
case  of  the  death  of  one  of  the  firm  was  in 
the  minds  of  all  parties  when  the  contract 
was  made,  does  not  admit  of  doubt.  There 
can  be  no  other  reasonable  construction  of  the 
instrument." 

.  In  answer  to  the  contention  that  by  the 
terms  of  a  partnership  agreement  providing 
for  the  purchase  of  a  deceased  partner's  in- 
terest by  the  survivor,  it  would  take  over  ten 
years  to  complete  the  payment,  it  was  said 
in  Hull  v.  Cartledge,  18  App.  Div.  54,  45  N. 
Y.  S.  450:  "He  cannot,  however,  represent 
both  sides  of  the  contract  and  sell  to  himself 
without  the  aid  of  some  adequate  agreement 
to  that  effect  between  him  and  his  partner, 
existing  and  in  force  at  the  time  of  the  death 
of  the  latter.  Such  is  the  situation  in  the 
present  case.  The  partners  not  only  provided 
for  such  sale  by  tlie  survivor  to  himself,  but 
in  practical  effect  agreed  upon  the  terms,  in- 
cluding the  price  and  manner  in  which  the 
liability  of  the  survivor  to  pay  should  be 
represented.  It  may  be  that  the  amount  of 
the  semi-annual  instalments  was  fixed  with 
reference  to  what  it  was  deemed  could  be  paid 
from  the  proceeds  of  the  business  without 
crippling  it,  and  that  the  increase  of  capital 
may  have  permitted  the  enlargement  in 
amount  of  the  instalments  without  embar- 
rassment. But  in  view  of  the  repeated  renew- 
als of  the  articles  of  copartnership  and  the 
continuance  of  such  provision  without  change, 
notwithstanding  the  increase  in  amount  of 
the  capital,  there  is  no  reasonable  opportun- 
ity to  assume  that  a  condition  which  would 
extend  the  period,  within  which  the  survivor 
would  be  required  to  pay,  over  a  greatly  in- 
creased number  of  years,  was  not. within  the 
contemplation  of  the  partners  and  not  within 
their  intentions.  When  the  renewal  of  1891 
was  made  they  were  advised  that  the  payment 
for  the  smaller  share  in  the  stipulated  instal- 
ments would  cover  the  period  of  about  ten 
years." 
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By  Will. 

Likewise,  it  is  well  settled  that  a  partner 
may  by  his  will  give  his  surviving 
partner,  the  optional  right  to '  purchase  his 
interest  in  the  partnership.  Ashbrook 
V.  Ashbrook,  28  S.  W.  660,  16  Ky.  L. 
Rep.  693;  Matter  of  Weir,  59  Misc.  320,  112 
N.  Y.  S.  278;  In  re  Fleming.  183  Pa.  St.  88, 
39  Atl.  29.  In  Matter  of  Weir,  supra,  it  was 
said:  ''The  provision  in  the  will  that  the  sur- 
viving partner  might  purchase  all  the  right, 
title  and  interest  of  the  testator  in  the  busi- 
ness of  the  firm,  whether  judged  by  the  ordi- 
nary meaning  of  the  language  employed  or 
by  the  circumstances  under  which  the  testa- 
tor spoke,  contemplated  a  sale  to  the  son 
of  every  right,  title  or  interest  which  was 
in  the  testator  before  his  death  or  in  his 
estate  immediately  thereafter;  and  by  the 
purchase,  made  in  the  exercise  of  the  op- 
tion, the  surviving  partner  obtained  complete 
title  to  all  the  assets  in  controversy." 

Bt  Statute. 

By  statute  in  Ohio  a  surviving  partner 
may,  with  the  consent  of  the  executor  or 
administrator  of  the  deceased  partner  and 
the  approval  of  the  probate  court,  after  an 
appraisement  as  provided  for,  purchase  the 
interest  of  the  deceased  partner.  Rammels- 
berg  V.  Mitchell,  29  Ohio  St.  22.  And  it  was 
further  held  in  that  case  that  the  fact  that 
the  survivor  was  also  one  of  the  coexecutors 
of  the  deceased  partner's  estate  did  not  pre- 
vent him  from  purchasing  as  provided  by  the 
statute,  if  the  other  executor  acted  as 
the  sole  representative  of  the  estate.  The 
court  said:  "We  see  no  good  reason,  there- 
fore, for  holding  that  the  statute  may  not 
have  an  operation  according  to  its  terms 
where  the  surviving  partner,  although  an 
executor  also,  deals  with  a  coexecutor  who 
assumes,  in  good  faith,  to  act  in  the  premises 
as  sole  representative  of  the  estate.  While 
it  may  be,  and  doubtless  is,  true  that 
the  double  character  of  the  survivor  would 
in  such  case  invite  close  scrutinv  into  his 
conduct,  and  would  render  the  transaction 
void  for  fraud  if  any  unfairness  or  undue 
personal  advantage  were  obtained  by  him, 
still  the  scope  of  jurisdiction  under  the  stat- 
ute cannot  be  contracted  by  a  mere  appre- 
hension that  luidue  advantage  might  be  fraud- 
ulently obtained  by  giving  to  the  statute  an 
operation  according  to  the  plain  meaning  of 
its  terms." 

That  this  right  to  purchase  is  a  preferen- 
tial right  would  seem  to  be  borne  out  by  a 
further  provision  of  the  same  Ohio  statute 
(Cion.  Code  1910,  §  8001),  which  however  was 
not  brought  out  in  the  case  just  cited,  pro- 
viding that  in  the  event  that  the  surviving 
partner  refuses  or  neolects  to  take  the  in- 
terest of  the  deceased  partner  as  provided- 


for,  a  receiver  shall  be  appointed  to  wind  up 
the  partnership  affairs. 

However,  the  Ohio  statute  does  not  prevent 
partners  from  providing  by  agreement  in  the 
partnership  articles  for  the  purchase  by  the 
survivor  of  the  deceased  partner's  interest. 
Jones  V.  Procter,  6  Ohio  Dec.  416,  5  Ohio  N. 
P.  315.  See  also  Ludlow  v.  Cooper,  4  Ohio 
St.  1,  decided  before  the  enactment  of  the 
statute,  in  which  it  was  held  that  a  pur- 
chase by  a  surviving  partner  of  his  deceased 
partner's  interest  would  be  upheld  provided  it 
was  fair  and  free  from  fraud. 


HOME  INSiritANCE  COMPAHT  OF 
NEW  YORK 


V. 


Oklahoma  Supreme  Court — ^July  14,  1914. 


43  Ohla.  881;  142  Rac,  1191%. 


Fire  InaiarAnce  —  Olianse  im  Imtereet  or 
Title  —  Remewal  of  Iieaae. 

A  condition  against  change  in  title  or  in- 
terest in  a  fire  insurance  policy  issued  to  a 
lessee  holding  under  a  lease  giving  an  option 
of  renewal  is  not  broken  by  a  renewal  of  the 
lease,  the  provisions  of  the  new  lease  being 
identical  with  those  of  the  former  one,  in- 
cluding the  renewal  clause. 

Insurable  Interest  —  Wliat  Constitvtee 
-«  Leaseliold. 

The  interest  of  a  lessee  under  a  lease  for 
years  is  insurable. 

[See  note  at  end  of  this  case.] 

Error  to  County  Court,  Comanche  county: 
WOLVEBTON,  Judge. 

Action  by  J.  E.  Coker,  plaintiiT,  against 
Home  Insurance  Company  of  New  York,  de- 
fendant. Judgment  for  plaintiff.  Def aidant 
brings  error.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

Scothom,  CaJdiveU  d  McRill  for  plaintifT 
in  error. 

Stevens  d  Myers  for  defendant  in  error. 

[331]  Kane,  C.J. — This  was  an  action  on 
a  fire  insurance  policy,  commenced  by  the  de- 
fondant  in  error,  plaintiff  below,  against  the 
plaintiff  in  error,  defendant  below.  Upon 
trial  to  the  court,  there  was  judgment  in 
favor  of  the  plaintiff  in  the  sum  of  $250, 
to  reverse  which  this  proceeding  in  error  waa 
commenced. 


HOME  INS.  CO.  V.  COKER. 

4S  Okla.  S91. 
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It  18  contended,  on  the  part  of  the  plaintiff 
in  error,  that  there  is  no  evidence  tending 
to  support  the  judgment  of  the  court  below, 

(1)  because  the  evidence  shows  such  change 
in  the  title  [ZZZ]  or  interest  of  the  assured 
as  to  constitute  a  violation  of  a  certain  clause 
of  the  policy  which  provides  in  effect  that, 
in  case  any  change  shall  take  place  in  the 
title  or  interest  or  possession  of  the  property 
insured,  the  policy  shall  be  null  and  void; 

(2)  that,  at  the  time  the  fire  occurred,  the 
assured  had  no  insurable  interest  in  the  prop- 
erty destroyed.  We  are  unable  to  agree  with 
counsel  for  plaintiff  in  error.  It  seems  that 
the  house  destroyed  was  erected  upon  an  In- 
dian allotment  by  the  assured,  pursuant  to 
the  terms  of  a  certain  lease,  which  had  been 
duly  assigned  to  him  within  two  or  three 
months  prior  to  the  date  of  its  expiration. 
The  lease  contained  the  following  provision: 

"That  he  (the  lessee)  will  not  remove 
therefrom  any  houses,  buildings,  fences,  or 
other  improvements  erected  thereon  during 
the  time  for  which  said  land  is  hereby  leased 
by  him,  but  said  houses,  buildings,  fences  or 
other  improvements  shall  remain  a  part  of 
said  land  and  become  the  property  of  the 
party  of  the  first  part  as  a  portion  of  the 
consideration  for  this  lease  in  addition  to 
the  other  considerations  herein  named,  and 
that  he  will  surrender  and  return  said  land 
and  premises  at  the  expiration  of  this  lease 
in  as  good  condition  as  when  received,  ordi- 
nary wear  and  tear  in  the  proper  use  of  the 
same  for  the  purpose  herein  indicated  and 
unavoidable  accidents  excepted.'* 

This  lease  was  in  force  and  assured  was  in 
possession  of  the  premises  thereunder  at  the 
time  the  policy  of  insurance  was  written. 
The  lessee  was  bound  to  surrender  the  prem- 
ises on  January  1,  1910,  with  the  buildings 
thereon.  The  uncontradicted  evidence  shows 
that  an  application  for  a  renewal  of  the  lease 
had  been  made  by  the  assured  prior  to  the 
issuance  of  the  policy,  and  that  said  renewal 
was  granted,  and  that,  immediately  upon  the 
expiration  of  the  first  lease,  the  new  lease, 
containing  a  provision  identical  in  effect 
with  the  one  above  quoted  from  tlie  old  lease, 
became  effective.  Taking  the  new  lease,  coun- 
sel contend,  wrought  the  change  in  title 
which  made  the  policy  void.  Tliey  say  in 
their  brief: 

"Under  the  foregoing  state  of  facts,  it  is 
undisputed  that,  during  the  period  for  which 
the  policy  of  insurance  was  issued,  the  inter- 
est of  the  assured  clianged  from  that  of  owner 
to  that  of  a  mere  tenant.  On  January  1, 
1910,  the  building  insured  became  [833]  the 
property ,  of  another,  and,  at  the  time  the 
building  was .  destroyed,  the  assured  had  no 
title  pr  interest  therein;  the  same  being  the 
property  of  the  Indian  lessor." 

We  do  not  think  there  was  any  change  of 
title.    The  assured  never  was  the  unqualified 


owner  of  the  house.  It  was  erected  pursuant 
to  the  terms  of  the  first  lease,  and  the  clause 
above  quoted,  Which  was  contained  in  both 
leases,  fully,  defines  his  interest  therein.  He 
had  the  right  of  occupancy  and  use  of  the 
entire  premises  under  both  leases  for  the 
period  covered  by  their  terms  under  exactly 
the  same  conditions.  It  was  a  leasehold  in- 
terest in  both  cases.  Discussing  the  question 
of  insurable  interest,  the  author  of  Richards 
on  the  Law  of  Insurance,  sec.  26,  says: 

"The  question,  What  constitutes  an  insur- 
able interest?  though  important,  is  not  of  as 
much  practical  consequence  as  the  amount  of 
case  law  relating  to  it  would  indicate.  As 
before  shown,  the  contract  of  insurance  is  in 
general  construed  to  be  a  contract  of  indem- 
nity; therefore,  in  case  of  losses  to  property, 
recovery  must  usually  be  limited  to  damage 
actually  sustained.  Persons  who  have  no  real 
pecuniary  interest  in  property  to  protect  sel- 
dom go  to  the  fruitless  expense  of,  taking 
insurance  upon  it.  It  may  be  stated  gener- 
ally that  any  legal  or  equitable  estate,  or  any 
right  which  riiay  be  prejudicially  affected,  or 
any  liability  which  may  he  brought  into 
operation,  by  a  fire,  will  confer  an  insurable 
interest.  Nor  is  an  insurable  interest  dis- 
turbed by  reason  of  the  fact  that  sources  of 
identification  are  available  to  the  insured  in- 
dependent of  his  policy?  A  defeasible  inter- 
est is  insurable,  as  also  is  a  contingent,  or 
inchoate,  or  impartial  interest." 

To  the  question  contained  in  the  written 
application  for  insurance,  signed  by  the  as- 
sured, "What  title  has  applicant  to  these 
premises?"  the  answer  is,  "Indian  lease,  three 
years  yet  to  run."  This  was  as  definite  a 
statement  of  the  nature  of  plaintiff's  title 
as  it  was  possible  to  briefly  make.  The  pol- 
icy issued  upon  this  application  presumably 
intended  to  cover  such  interest  in  the  build- 
ing as  the  insured  had.  It  is  true  that  thi» 
was  a  leasehold  onlv,  but  it  was  fln  insurable 
interest.  Philadelphia  Tool  Co.  v.  British- 
American  Assur.  Co.  132  Pa.  St.  236,  lf> 
Atl.  77,  19  Am.  [334]  St.  Rep.  596;  Berry 
V.  American  Cent.  Ins.  Co.  132  N.  Y.  49,  30 
N.  E.  254,  28  Am.  St.  Rep.  548;  Home  Ins. 
Go.  V.  Mendenhall,  164  HI.  458,  45  N.  E. 
1078,  36  L.R.A.  374;  Mitchell  v.  Home  In&. 
Co.  32  la.  421. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  is  affirmed. 

All  the  justices  concur. 

Petitions  for  rehearing  denied  August  25, 
1914,  and  September  8,  1914. 


KOTE. 

IiuinraMe  Intcreit  of  Tenant  of  Prop- 
erty for  SpeoifLo  Term. 

The  reported  case  is  in   accord  with   the 
general  rule  established  by  the  earlier  cases. 
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which  are  collated  in  the  note  to  Getchell  v 
Mercantile,  etc.  Mut.  Fire  Ins.  Co.  Ann.  Caa. 
lt)13E  738,  that  a  tenant  for  a  specific  term 
has  an  insurable  interest  in  tlie  leased  prop- 
erty. No  other  recent  case  appears  to  have 
parsed  directly  on  that  point.  However,  in 
<Joss  V.  Guardian  Ins.  Co.  [1884-180G]  New- 
^undland  L.  Rep.  805,  wherein  it  appeared 
that  the  insured  was  a  tenant  for  years,  it 
was  said:  *'The  defendant  company  certain- 
ly had  not  been  in  ponsession  of  the  informa- 
tion they  now  possess  of  the  substantial  and 
unquestionable  leasehold  interest  held  by  the 
assured  in  the  property.  If  they  had  that 
knowledge  at  the  time  of  Heaton's  settlement 
'vith  him  we  should  have  heard  nothing  of 
tills  litigation.'' 

The  fact  that  a  life  tenant  of  land  holding 
under  a  will  was  described,  in  a  policy  of 
insurance  covering  buildings  erected  thereon 
by  him,  "as  the  occupant  of  the  premises" 
was  held  in  Fadden  v.  Phoeni.\  Ins.  Co.  77 
N.  H.  392,  92  Atl.  335,  to  give  him  an  insur- 
able interest  in  the  property  authorizing  a 
recovery  on  the  policy  in  question. 


TIBELTTY  MORTGAGE  BOND   COM- 

PANY 

V. 

MORRIS  ET  All. 

Alabama  Supreme  Court — February  11,  1915. 
191  Ala.  a  18;  es  So.  163. 


Fraudulent   ConTeyanees  —  Who   May 
Attack  —  Mortgagee  of  Other  Land. 

A  mortgagee  may  maintain  a  suit  to  set 
aside  a  fraudulent  conveyance  of  property 
other  than  that  covered  by  the  mortgage  by 
a  purchaser  assuming  payment  of  the  mort- 
gage debt,  where  the  purchaser  is  insolvent. 

[See  note  at  end  of  this  case.] 

Conditions     Precedent    —    Ezliansting 
Remedy  at  I«aw. 

A  creditor  may  resort  to  a  creditor's  suit 
without  exhausting  his  ordinary  remedy  at 
law. 

[See  12  R.  C.  L.  tit.  Fraudulent  Convey- 
ances,   p.    636.] 

Appeal  from  Chancery  Court,  JeflFerson 
county:     Bicnnebs,  Judge. 

Action  by  Fidelity  Mortgage  Bond  Com- 
pany, plaintiff,  against  W.  M.  Morris  et  al., 
defendants.  From  judgment  sustaining  de- 
murrers to  amended  bill,  plaintiff  appeals. 
Rkvexsed. 


[318]  For  the  case  as  made  by  the  original 
bill  see  Morris  c*t  al.  v.  Fidelity  Mortgage 
Bond  Co.  187  Ala.  262,  65  South.  810. 

The  bill  was  amended  by  striking  para- 
graph 6,  and  substituting  therefor  the  fol- 
lowing: That  the  claims  of  complainant 
were  in  existence  when  said  conveyance  was 
made;  that  complainant  was  informed  and 
believes  that  the  aforesaid  property  consti- 
tuted all  the  property  owned  bj'  the  said  W. 
M.  Morris  capable  of  being  subjected  to  the 
payment  of  his  debts;  that  said  Morris  was 
not  the  owner  of  the  property  conveyed  to 
him  by  P.  O.  McGlathery  aid  T.  C.  Mc- 
Glathery  on  March  28,  1910,  a  part  of  the 
consideration  for  which  was  the  assumption 
[319]  of  the  mortgage  indebtedness  which 
complainants  now  seek  to  recover,  said  prop 
erty  having  been  conveyed  by  said  Morris  t<i 
Mattie  Dodge  on  January  30,  1911;  and  that 
complainant  believes  that  said  Morris  is  in- 
solvent, and  that,  if  said  conveyance  was 
without  consideration,  it  was  a  preference. 

The  original  paragraph  6  was  that  said 
property  constituted  all,  or  substantially  all. 
of  the  property  owned  by  the  said  Morris 
capable  of  being  subjected  to  the  payment  of 
his  dehts,  and  that  the  claims  of  complainant 
were  in  existence  when  said  conveyance  was 
made,  and  that  complainant  believes  that 
said  Morris  is  insolvent,  and  that,  if  said 
conveyance  was  without  consideration,  it  was 
a  preference. 

Hamil  d  Savage  for  appellant. 
Roy  McCullaiigh  for  appellees. 

Sayre,  J. — After  the  reversal  of  the  decree* 
overruling  a  demurrer  to  the  bill  as  origin- 
ally fil(^  in  this  cause  (Morris  v.  Fidelity 
Mortg.  Bond  Co.  187  Ala.  262,  65  So.  810  )\ 
complainant  amended  its  bill  so  as  to  show 
that  after  the  transaction  complained  of  and 
before  the  tiling  of  its  bill  defendant  Morris 
had  conveyed  the  mortgaged  property  to  ono 
Mattie  Dodge,  who  was  not  a  party  to  the 
cause.  Demurrer  was  interposed  to  the 
amended  bill,  was  sustained,  and  complainant 
has  appealed. 

The  amendment  cured  the  objection  for- 
merely  taken  to  that  alternative  aspect  of  the 
bill  which  sought  relief  by  way  of  having 
the  conveyance  declared  a  general  assign- 
ment— perhaps  it  were  better  to  say  the  ob- 
jection which  might  have  been  so  taken,  for 
the  demurrer  was  addressed  to  the  bill  as  a 
whole — the  objection  [320]  being  that,  for 
aught  appearing,  the  defendant  still  owned 
the  mortgaged  property,  and  hence  that  the 
bill  failed  to  show  a  conveyance  of  all,  or 
substantially  all  the  grantor's  property;  but 
we  are  of  opinion  that  the  bill  has  not  other- 
wise been  improved  by  the  amendment,  and 
that   the   chancellor   correctly   so   held.     On 
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the  former  appeal,  it  was  held  that,  because, 
for  aaght  appearing,  the  mortgaged  property 
was  ample  to  satisfy  complainant's  demand, 
and  its  attempt  to  subject  the  property  con- 
veyed by  defendant  Morris  to  his  wife  may 
have  resulted  in  the  useless  harassment  and 
oppression  of  defendants,  the  bill  did  not 
state  a  case  for  equitable  relief  in  the  way 
of  setting  aside  and  canceling  a  conveyance 
made  in  fraud  of  the  rights  of  creditors. 
The  amendment  has  not  changed  the  status 
of  the  bill  in  that  respect;  for,  notwithstand- 
ing the  conveyance  of  the  mortgaged  prop- 
erty to  Mattie  Dodge,  complainant  still  has 
its  unimpaired  mortgage  lien  on  that  proper- 
ty, and,  according  to  our  former  opinion,  it 
i»hould  first  resort  to  its  remedy  by  foreclo- 
sure, or  should  aver  the  insufficiency  of  that 
remedy. 

(1)  We  are  of  opinion,  therefore,  that  the 
bill,  as  a  bill  to  reach  property  fraudulently 
conveyed,  has  not  been  improved  by  the 
amendment.  It  would  result  that  the  chan- 
cellor, following  on  the  last  submission  the 
previous  judgment  of  this  court,  as  he  was 
bound  to  do,  eould  not  do  otherwise  than 
sustain  the  demurrer  to  the  amended  bill. 
We  have  stated  the  above  result  of  our  con- 
sideration on  the  first  appeal.  But  now  it 
appears  that  the  rule  of  the  chancery  court 
has  been  not  to  deny  relief  in  cases  of  this 
sort  on  the  ground  there  stated.  The  rule  is 
thus  stated  in  Tucker  v.  McDonald,  105  Mass. 
423;  "It  is  familiar  law  that  the  holder  of 
collateral  security  for  a  debt  is  not  confined 
to  that  security,  but  may  attach  any  other 
property  of  [321]  the  debtor,  unless  there 
has  been  some  agreement  to  tlie  contrary. 
We  see  no  reason  for  considering  the  remedy 
which  the  creditor  is  pursuing  in  this  case 
[a  case  in  all  respects  like  the  case  here 
under  review]  as  subject  to  any  different 
rule.  We  cannot  know  whether  the  mort- 
gage that  he  holds  is  adequate  security  for 
the  debt  or  not.  It  is,  at  most,  merely  col- 
lateral to  the  debt,  and  is,  of  course,  no  bar 
to  any  other  legal  remedy.  The  remedy 
which  he  is  pursuing  is  in  the  nature  of  an 
attachment  by  an  equitable  trustee  process 
and  we  cannot  see  any  reason  why  he  may 
not  resort  to  it." — citing  1  Story,  Eq.  Jur. 
§  547,  where  a  number  of  English  cases  are 
collected;  Taylor  v.  Cheever,  6  Gray  (Mass.) 
146,  where  American  cases  are  cited. 

The  same  rule  is  stated  on  the  above  au- 
thorities in  Smith's  Eq.  Rem.  of  Creditors, 
§  21.  Our  opinion  now  is  tliat  defendants 
have  no  just  cause  of  complaint  against  a 
bill  of  this  character,  assuming  on  demurrer 
that  its  averments  are  true.  We  have  seen 
no  cases  to  the  contrary. 

(2)  On  the  suggestion  of  a  note  to  12  Cyc. 
p.  9,  we  have  been  referred  to  Preston  v. 
Colby,  117  111.  477,  4  N.  E.  376.    It  appears 
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in  the  report  of  tliat  case  that  tlie  debtor, 
after  judgment,  had  turned  over  to  the  cred- 
itor ample  property  to  satisfy  the  judgment, 
if  converted  into  cash;  this  on  the  theory, 
as  we  read  the  opinion,  that  the  creditor  had 
not  exhausted  his  remedv  at  law.  In  that 
state,  as  the  report  shows,  a  creditor's  bill 
lies  only  when  the  creditor  has  exhausted  his 
remedy  at  law.  But  in  this  state  the  cred- 
itor may  resort  to  equity  without  exhausting 
his  ordinary  remedy  at  law. — Freeman  v. 
Pullen,  119  Ala.  235,  24  So.  57;  6  Mayf.  Dig. 
p.  238,  §  1  et  seq.  In  Barret  v.  Reed,  Wright 
(Ohio)  700,  cited  in  the  note  above  referred 
to,  creditors  with  a  mortgage  came  in  to  get 
the  benefit  of  [322]  an  assignment  for  the 
benefit  of  creditors.  It  was  held  that  they 
should  account  for  the  security  as  a  condi- 
tion of  being  let  in  to  appropriate  other 
effects.  Palmer  v.  Foote,  7  Paige  (N.  Y.) 
437,  seems  to  state  the  rule  in  consonance 
with  the  authorities  generally.  Two  other 
cases  and  an  isolated  brief  expression  in 
Bump  on  Fraudulent  Conveyances,  which  ap- 
pear to  have  been  cited  at  times  to  the  propo- 
sition that  a  creditor  with  a  mortgage  may 
not  pursue  other  property  of  the  debtor,  are 
mentioned  in  Robinson  v.  Springfield  Co.  21 
Fla.  203,  where  it  was  considered  that  they 
were  not  opposed  to  the  doctrine  of  the  books 
generally. 

On  the  reasoning  and  authority  of  the 
cases  and  the  textbooks  to  w^hich  we  have 
referred,  we  are  now  of  opinion  that  our 
decision  on  the  first  appeal  was  in  ei*ror.  In 
consequence  the  decree  now  before  us  will  be 
reversed.  In  the  further  proceedings  the 
chancellor  will  be  governed  by  this  opinion. 

Reversed  and  remanded. 

All  the  justices  concur. 


irOT£. 

Mortgagee  at  Creditor  Entitled  to  At* 
tack  ConTejrABee  of  Same  or  Other- 
Property  by  Mortgagee. 

Right  to  Attach  Conveyance  Denied, 

In  some  jurisdictions  it  is  held  that  a 
mortgagee  is  not  a  creditor  who  is  entitled 
to  attack  a  conveyance  by  the  mortgagor, 
the  mortgagee  being  regarded  in  those  juris- 
dictions as  excluded  from  that  right  because 
holding  a  specific  lien  on  certain  property 
which  is  beyond  impairment  by  any  convey- 
ance and  which  is  presumptively  adequate  for 
his  protection.  People's  Sav.  Bank  v.  Bates, 
120  U.  S.  556,  7  S.  Ct.  G79,  30  U.  S.  (L.  ed.) 
754  (construing  law  of  Michigan)  ;  Tenold  v. 
Klimesh,  160  Iowa  410,  141  N.  W.  1046;  Fox 
V.  Willis,  1  Mich.  321,  recer»ing  Fox  v. 
Clark,  Walk.  Ch.  (Mich.)  535;  Hatch  v. 
Daugherty,   145  Mich.  569,   108  K.  W.  986,. 


954 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


13  Detroit  L.  K".  657;  Boice  v.  Conover,  54 
N.  J.  Eq.  631,  35  Atl.  402;  Enid  First  Nat. 
Bank  v.  Yeoman,  14  Okla.  626,  78  Pac.  388; 
Tate  V.  Liggat,  2  Leigh  (Va. )  84;  Warren  v. 
Taylor,  8  Can.  L.  J.  243,  9  Grant  Ch.  59. 
Thus  in  Boice  v.  Conover,  supra,  it  was  said: 
''It  seems  to  me  that  so  long  as  the  complain- 
ant stands  on  her  rights  as  mortgagee  of 
goods  and  chattels,  under  a  mortgage  given 
to  secure  a  pre-existing  debt  or  liability,  they 
must  accept  the  mortgage,  as  a  mortgage 
only,  to  the  extent  of  the  mortgagors*  then 
interest  in  the  property  mortgaged,  and  can- 
not, as  mortgagees,  claim  to  set  aside  the 
previous  voluntary  mortgage  as  a  fraud 
upon  them,  considered  in  the  light  of  cred- 
itors under  the  statute.  In  other  words,  a 
mortgagor  of  a  fraudulent  grantor  cannot 
attack  a  fraudulent  conveyance,  on  the  basis 
of  being  a  creditor,  for  the  debt  which  was 
the  consideration  of  the  mortgage,  and  the 
reason  is  that  the  rights  to  attack  a  fraudu- 
lent conveyance,  given  by  the  common  law 
and  statute  to  creditors,  are  rights  which 
proceed  from  the  law  only,  and  are  given  by 
the  law  alone  to  creditors  purely  as  cred- 
itors, and  having  a  lien  as  such  creditors  on 
the  property  conveyed.  If  the  debtor  by  his 
voluntary  act  intervenes  to  secure  such  cred- 
itor by  mortgage  or  deed  subsequent  to  the 
fraudulent  conveyance,  the  creditor  tlien  be- 
comes a  purchaser,  succeeding  to  his  grant- 
or's rights,  as  they  were  at  the  time  of  the 
conveyance,  and  protected  only  as  such  pur- 
chaser is  protected  from  previous  fraudulent 
conveyances.  He  is  certainly  a  purchaser, 
and  cannot  be  at  once  both  creditor  and  pur- 
chaser." 

In  Fox  V.  Willis,  1  Mich.  321,  it  appeared 
that  a  debtor  made  an  assignment  which  was 
fraudulent  as  to  creditors.  Subsequently  one 
of  the  creditors  secured  a  judgment  on  his 
claim  and  the  debtor  to  secure  the  payment 
of  the  judgment  executed  to  the  creditor  a 
mortgage  of  property  embraced  in  the  as- 
signment. The  assignment  was  set  aside  at 
the  instance  of  other  creditors  and  the  prop- 
erty was  placed  in  the  hands  of  the  receiver 
and  sold.  In  an  action  to  foreclose  the  mort- 
gage, it  was  held  that  the  conveyance  by  the 
receiver  prevailed  against  the  prior  mortgage, 
and  that  the  mortgagee  could  not  as  such 
complain  of  the  fraudulent  assignment. 

So  in  Hatch  v.  Daugherty,  145  Mich.  569, 
108  N.  W.  986,  13  Detroit  L.  N.  656,  it  ap- 
peared that  a  mortgagor  furnished  the  money 
to  procure  the  assignment  of  a  mortgage  to 
his  daughter  for  the  purpose  of  defrauding 
his  creditors.  After  the  death  of  the  mort- 
gajzor  an  action  was  brought  by  the  junior 
mortgagee  to  foreclose  his  own  mortgage  and 
to  restrain  the  foreclosure  of  the  senior  mort- 
gagee. It  was  held  that  he  could  not  com- 
plain of  the  fraudulent  assignment  inasmuch 
«8  he  sought  relief  as  a  mortgagee  and  not 


as  a  general  creditor,  and  that  as  a  general 
creditor  he  could  not  obtain  relief  because 
he  had  obtained  no  judgment  on  his  claim. 

Likewise  in  Enid  First  Nat.  Bank  v.  Ye<>- 
man,  14  Okla.  026,  78  Pac.  388,  it  was  held 
tliat  a  mortgagee  of  cattle  could  not  while 
relying  on  the  mortgage  attack  a  prior  sale 
of  the  cattle  as  fraudulent  because  possesnion 
of  the  cattle  did  not  accompany  the  sale, 
unless  it  could  show  that  it  was  a  subsequent 
incumbrancer  in  good  faith. 

Neither  can  a  mortgagee  attack  as  fraudu- 
lent with  respect  to  creditors  a  subsequent 
conveyance  of  the  property,  since  as  his  lien 
is  a  prior  one  he  cannot  be  injured  by  the 
transfer.  Levi  v.  Morgan,  33  La.  Ann.  532: 
Crooker  v.  Holmes,  65  Me.  195,  20  Am.  Kep 
687;  Powers  v.  Russell,  13  Pick.  (Mass.)  69; 
BrinkerhofT-Faris  Trust,  etc.  Co.  v.  Horn,  83 
Mo.  App.  114:  Stephenson  v.  Donahue,  40 
Ohio  St.  184,  affirming  6  Ohio  Dec.  (Reprint) 
828,  8  Am.  Law  Rec.  358.  See  also  Hodson 
V.  Treat,  7  Wis.  263.  "It  is  alleged  that  the 
plaintiff's  mortgage  is  fraudulent,  but  so  far 
as  the  defendant  is  concerned  as  the  assignee 
of  a  prior  valid  mortgage  he  cannot  inter- 
pose that  ground  of  defense.  His  debt  Is 
secure.  Whether  fraudulent  or  not  is  a  mat- 
ter immaterial  to  him,  as  it  in  no  way  dimin- 
ishes his  security.  Nor  as  such  assignee  hti» 
he  any  right  to  defend  in  behalf  of  the  cred- 
itors of  his  mortgagor."  Crooker  v.  Holmes, 
65  Me.  195,  20  Am.  Rep.  687.  "In  July 
1844,  and  at  the  time  Reeder  made  the  con- 
veyance, now  sought  to  be  set  aside  as  fraud- 
ulent, Stephendon's  claim  against  Reeder  was 
fully  secured  by  mortgage.  Stephenson,  hy 
his  laches,  extending  over  a  period  of  many 
years,  lost  this  security.  .  .  .  There  could 
have  been  no  intent  and  no  attempt  upon 
Reeder 's  part  to  defraud  Stephenson,  In  ref- 
erence to  a  claim  already  secured,  by  the 
conveyance  in  1844,  of  the  leasehold  estate 
to  a  trustee  for  the  benefit  of  Reeder's  wife 
and  daughters.  The  conveyance  cannot  be 
set  aside  as  fraudulent  as  against  Stephen- 
son, no  other  creditor  complaining."  ^eph- 
enson  v.  Donahue,  40  Ohio  St.  184.  In  Levi 
y.  Morgan,  33  La.  Ann.  532,  it  was  held  that 
a  mortgagee  could  not  attack  the  validity 
of  a  transfer  of  the  property  by  the  mort- 
gagor to  his  wife  in  satisfaction  of  the  in- 
debtedness due  her  since  the  property  covered 
by  the  transfer  was  subject  to  the  superior 
claim  of  the  mortgagee.  So  in  Hodson  t. 
Treat,  7  Wis.  263,  it  was  held  that  a  mort- 
gagee could  not  object  to  a  fraudulent  con- 
veyance of  the  equity  of  redemption  of  the 
mortgaged  property. 

So  it  has  been  held  that  a  mortgagee  can- 
not attack  as  fraudulent  a  conveyaiice  by  the 
mortgagor  of  property  other  than  that  em- 
braced in  the  mortgage.  Coutts  t.  Green- 
how,  2  Munf.  (Va.)  363,  6  Am.  Dec.  472; 
Bldg.    etc.    Ass'n    ▼.    Palmer,    12    Ont.     1. 
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In  Crombie  v.  Young,  26  Ont.  194,  it  was 
held  that  a  mortgagee  could  not  attack  as  a 
-creditor  a  settlement  where  the  mortgaged 
property  was  sufficient  to  pay  the  mortgage 
-debt. 

Right  to  Attach  Conveyance  Sustained. 

In  a  number  of  jurisdictions  the  rule  ob- 
tains that  a  mortgagee  may  attack  as  a 
fraud  on  the  rights  of  creditors  a  conveyance 
by  the  mortgagor.  Robinson  v.  Springfield 
Co.  21  Fla.  203;  Lee  v.  Brown,  7  Ga,  275; 
Snyder  v.  Partridge,  138  111.  173,  29  N.  E. 
851,  32  Am.  St.  Rep.  130;  Shiveley  v.  Jones, 
0  B.  Mon.  (Ky.)  274;  Anderson  v.  Hunn,  5 
Hun  (N.  Y.)  79.  And  see  the  reported  case, 
and  the  same  case  on  a  previous  appeal,  187 
Ala.  262,  65  So.  810.  See  also  Barton  t. 
vanheythuysen,  11  Hare  (Eng.)  126,  18  Jnr. 
344.  1  W.  R.  429;  Mahoney  v.  McWalters, 
3  App.  Div.  248,  38  N.  Y.  S.  256.  Compare 
Fetrow  v.  Merriwether,  53  III.  275  (convey- 
ance of  equity  of  redemption  itk  mortgaged 
premises).  Thus  in  Anderson  v.  Hunn,  su- 
pra, it  was  said:  ''Was  the  plaintiff,  as  the 
owner  and  holder  of  the  chattel  mortgage 
jiinior  to  that  of  defendants,  upon  prooff  that 
defendants'  mortgage  was  fraudulent  as 
against  the  creditors  of  the  mortgagor,  enti- 
tled to  a  judgment  that  said  fraudulent 
mortgage  be  set  aside,  and  thus  make  the 
plaint ifTs  mortgage  the  first  lien  on  the  prop* 
erty  covered  by  it?  .  .  .  A  junior  mort- 
gagee of  land  is  entitled,  on  proving  a  prior 
mortgage  on  the  same  premises  fraudulent 
as  against  the  creditors  of  the  mortgagee, 
to  a  judgment  setting  aside  such  fraudulent 
mortgage,  and  no  reason  is  perceived  why  the 
mortgagee  in  a  chattel  mortgage  is  not  en- 
titled to  the  same  relief.  ...  I  am  not 
prepared  to  assent  to  the  proposition  that  a 
creditor  who  has  obtained  a  lien  on  the  prop- 
erty of  his  debtor  to  secure  a  prior  indebted- 
ness, cannot  protect  his  lien  in  equity  against 
a  prior  fraudulent  incumbrancer." 

In  Lee  v.  Brown,  7  Ga.  275,  it  appeared 
that  a  debtor  had  made  an  assignment  for 
the  benefit  of  creditors  which  was  void  be- 
cause made  for  the  benefit  of  a  portion  of 
his  creditors  only.  Subsequently  the  same 
property  was  mortgaged  to  other  bona  fide 
creditors  to  secure  their  claims.  By  consent 
of  all  the  creditors  the  property  was  sold  by 
the  sherifif.  On  a  motion  to  distribute  the 
funds,  they  were  claimed  by  the  mortgage 
creditors,  the  assignment  creditors,  and  cred- 
itors who  had  sued  out  a  writ  of  attachment 
subsequent  to  the  execution  of  the  mortgage. 
It  was  lield  that  the  mortgage  was  entitled 
to  be  satisfied  first. 

So  in  Robinson  v.  Springfield  Go.  21  Fla. 
203,  a  bill  brought  by  the  assignee  of  a  mort- 
gagee to  set  aside  a  conveyance  by  the  mort- 
gagor as  fraudulent  and  to  subject  the  prop- 
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erty  to  the  debt,  alleging  that  the  conveyance 
Mas  made  for  the  {Purpose  of  defrauding  the 
mortgagee  and  that  the  property  was  sold 
and  a  large  part  of  the  debt  remained  un- 
paid, was  held  not  to  be  demurrable  on  the 
ground  that  the  statute  relating  to  fraudu- 
lent conveyances  did  not  apply  to  a  creditor 
whose  security  was  *^ample  and  full  to  pro- 
tect him." 

In  Shiveley  v.  Jones,  6  B.  Mon.  (Ky.)  274, 
in  holding  that  a  purchaser  under  a  decree 
of  foreclosure  and  sale  of  a  senior  mortgagee 
could  resist  the  claim  of  a  junior  mortgagee 
to  redeem  where  the,  junior  mortgage  was 
made  to  defraud  creditors,  the  court  said: 
"We,  however,  understand  the  principle  to 
be,  that  a  conveyance  fraudulent  as  to  any 
creditors,  is  fraudulent  as  to  all,  unless  it 
be  such  as  may  take  benefit  from  it,  and 
that  as  to  all  others  it  is  void,  and  may  be 
so  treated  by  them  wherever  it  lies  in  their 
way  as  an  obstacle.  If  then  this  junior 
mortgage  was  made  to  defraud  creditors,  it 
was  void  as  against  the  senior  mortgagee  as 
well  as  against  other  creditors;  that  is,  it 
was  void  and  might  so  be  treated  so  far  as 
it  impeded  him  in  the  realization  of  his  just 
demand,  and  a  denial  of  his  right  to  impeach 
it  could  be  maintained  only  on  the  supposi- 
tion that  it  could  not  be  in  his  way  as  an 
obstacle.  .  .  .  We  are  of  opinion,  that 
either  the  elder  mortgagee  or  a  stranger  pur- 
chasing under  a  decree  of  foreclosure  and 
sale  upon  the  senior  mortgage,  may  resist 
the  claim  of  the  junior  mortgagee  coming  in 
afterwards  to  redeem,  on  the  ground  that  bis 
mortgage  was  fraudulent." 

In  Snyder  v.  Partridge,  138  III.  173,  29 
K.  E.  851,  32  Am.  St.  Rep.  130,  an  action 
brought  to  reform  a  mortgage  or  trust  deed 
by  correcting  a  mistake  in  the  description  of 
the  land  and,  as  thus  amended,  to  foreclose 
it,  it  appeared  that  by  the  mutual  mistake 
of  the  parties  the  description  in  the  trust 
deed  did  not  apply  to  the  tract  of  land  in- 
tended to  be  mortgaged.  That  tract  was  sub- 
sequently sold  by  the  mortgagee  to  a  person 
having  notice  of  the  mistake  for  a  sum  which 
represented  one-fourth  the  value  of  the  land. 
Later  the  purchaser  9old  the  land  to  an  inno- 
cent purchaser.  In  granting  relief  the  court 
said:  "Where  the  consideration  paid  is 
smAll  in  comparison  with  the  real  value  of 
the  property,  and  where  the  circumstances 
of  the  case  are  extremely  unfavorable  to  the 
fairness  of  the  transaction,  though  not  sufii- 
cient  to  establish  absolute  fraud,  the  convey- 
ance will  be  regarded  as  a  voluntary  one  to 
the  extent  of  the  difference  between  the  actual 
consideration  and  the  real  value  of  the  prop- 
erty, and,  to  that  extent,  will  be  treated  as 
fraudulent  and  void  as  to  existing  creditors. 
.  .  .  In  the  case  at  bar  the  proof  shows 
tliat  the  property  was  worth  $4000.00,  while 
Barton  and  Partridge,  either  one  or  both  of 
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them,  only  paid  for  it  $1000.00  or  $1050.00. 
As,  however,  the  sum  of  $4000.00  is  the  value 
as  fixed  by  the  opinions  of  witnesses,  we 
accept  $3350.00,  the  amount  of  the  sale  to 
Seibold,  as  the  value  upon  the  basis  of  which 
the  defendants  should  account.  Snyder  is 
entitled  to  have  $2300.00  of  this  sum  applied 
to  the  payment  of  his  debt.  We  are  aware 
that  the  doctrine,  which  holds  a  convevance 
for  less  than  the  real  value  to  be  voluntary 
so  far  as  the  value  exceeds  the  consideration 
paid,  has  been  ordinarily  applied  where  the 
creditor  seeking  to  reach  the  property  has 
obtained  a  judgment  and  filed  a  creditor's 
bill.  But  in  the  present  case  the  court  had 
jurisdiction  to  correct  the  trust  deed  and  en- 
force it  as  thus  corrected  against  the  south 
half  of  the  quarter  section.  Inasmuch,  how- 
ever, as  the  land  cannot  be  reached,  the  court 
will  seize  hold  of  the  money  which  the  sale 
of  the  land  has  realized.  The  fund  stands 
in  the  place  of  the  land,  and  the  lien^  which 
would  have  attached  to  the  land  but  for  its 
transfer,  will  be  permitted  to  attach  to  the 
fund  produced  by  the  transfer." 

In  several  instances  it  has  been  held  that 
a  mortgagee  could  attack  as  a  purchaser 
without  notice  a  prior  conveyance  of  the 
property  by  the  mortgagor.  Dolphin  v.  Ayl- 
ward,  L.  R.  4  H.  L.  (Kng.)  48G,  23  L.  T. 
X.  S.  636,  19  W.  R.  49;  Herrick  v.  Attwood, 
2  De  G.  &  J.  21,  4  Jur.  X.  S.  iOl,  44  Eng. 
Rep.  (Reprint)  895,  27  L.  J.  Ch.  121,  6 
VV.  R.  204;  Plaisted  v.  Holmes,  68  X.  H. 
619.  "A  mortgagee  is  a  creditor  of  the  mort- 
gagor and,  to  the  extent  of  his  claim,  a  pur- 
chaser, and  is  entitled  to  the  same  protection 
from  all  secret  equities  and  trusts,  of  which 
he  had  no  notice,  as  any  other  bona  fide  pur- 
chaser." Plaisted  v.  Holmes,  supra.  But  in 
Blake  v.  Williams,  36  X.  11.  39,  it  was  held 
that  a  mortgagee  cannot  attack  a  subsequent 
conveyance  of  the  mortgaged  property  since 
it  is  subject  to  his  lien.  And  see  the  preced- 
ing subdivision  of  this  note. 
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Aceovmts  and  Aoeonnttng  -«  Aetion  on 
Aeoonnt  —  Snfflolencj  of  Petition  — 
Ezonie  for  Failure  to  State  Itemg. 

Tlie  petition  of  an  adminit»tratrix  in  an  ac- 
tion on.  open  account  for  goods  sold  to  de- 


fendant, and  charged  to. him  by  decedent  in 
the  usual  course  of  business,  also  for  ad- 
vances and  loans  of  monev  bv  decedent  to 
defendant,  which  defendant  agreed  to  repay, 
alleging  that  plaintiff  could  not  furnish  an 
itemized  acount  because  the  books,  accounts, 
and  memoranda  of  decedent  had  been  de- 
stroyed by  fire  without  decedent's  fault, 
claiming  a  lump  sum,  states  a  cause  of 
action. 

ETidenoe  ^  Book  Etetriei  —  Book  Not 
of  OriKinal  Entry. 

In  an  administratrix's  action  on  open  ac- 
count, where  all  the  books  of  decedent,  who 
had  kept  a  store  of  which  defendant  was 
manager,  had  been  destroyed  by  fire,  except  a. 
ledger,  such  ledger  is  admissible  as  original 
evidence  of  the  state  of  account  between  de- 
cedent and  defendant,  under  authenticatini? 
testimony  of  decedent's  bookkeeper  from  per- 
sonal knowledge  that  entries  on  the  bill  book 
and  cash  book  were  correct  copies  of  the  en- 
tries on  the  sale  tickets  and  tickets  showing^ 
payments  of  salary,  not  made  by  him,  but  by 
the  clerk  who  sold  goods  or  the  cashier  who 
advanced  monev,  and  that  the  entries  on  the> 
bill  book  and  cash  book  were  correctly  trans- 
ferred to  the  ledger,  and  from  thence,  when 
filled,  to  that  sought  to  be  introduced. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  HarnLloss  Error  — 
Failure  to  Submit  Issne. 

In  an  action  on  opon  account,  where  de- 
fendant set  up  a  counterclaim  asserting  un- 
paid salary,  the  issue  being  simple  and  th<» 
evidence  concerning  it  so  brief  that  the  jury 
could  not  have  failed  to  distinctly  understand 
the  dispute  lietween  the  parties  in  respect  to 
salary,  verdict  being  returned  that  defendant 
was  not  entitled  to  the  salary  claimed,  any 
error  in  the  instructions,  by  not  fairly  pre- 
senting the  iHKue  of  the  counterclaim  to  the 
jury,  18  harmless. 

Appeal  from  Circuit  Court,  Daviess  county. 

Action  by  W.  W.  Pierson's  administratrix, 
plaintiff,  against  T.  K.  Givens,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The   facts   are   stated   in   the  opinion.     Ar- 

FIBMED. 

Miller,  Sandidge  d  Matin  for  appellant. 
J.  J,  Stceeney  and  C.  W.  Wells  for  appellee. 

[575]  Cakroll,  J. — The  principal  question 
in  this  case  grows  out  of  the  alleged  insuffi- 
ciency of  the  petition  and  evidence  to  sup- 
port a  claim  for  $258.46  asserted  by  the  ad- 
ministratrix of  W.  W.  Pierson  against  the 
appellant,  T.  K.  Givens. 

W.  W.  Pierson  died  in  February,  1912, 
and  thereafter  his  administratrix  brought 
suit  to  recover  a  balance  of  $224.27  alleged 
to  be  due  her  intestate  on  an  open  account. 
The  first  item  on  the  ledger  account  intro- 
duced as  evidence  reads,  "^larch  1,  1009: 
balance  transferred,  $258.46,"  and  this  item 
is   followed  by  other  items  of  indebtednesa 
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running  from  March  4,  1909  to  March,  1911, 
during  which  time  the  account  was  credited 
by  various  items,  leaving  due,  according  to 
the  face  of  the  account,  tlie  balance  stated. 

The  petition  as  amended  charged  "that 
prior  to  the  first  day  of  March,  1909,  at  the 
special  instance  and  request  of  the  defendant, 
Thomas  K.  Givens,  the  said  W.  W.  Pierson, 
Jr.,  sold  and  delivered  to  said  defendant, 
various  and  sundry  items  and  articles  of 
merchandise,  and  said  decedent  in  the  usual 
'^ourse  of  business  charged  said  items  against 
the  defendant  on  the  books  kept  by  [576] 
said  decedent  for  the  purpose  at  the  usual, 
reasonable  and  customary  prices  for  such  ar- 
ticles, and  the  defendant  promised  and  agreed 
to  pay  same;  that  also,  before  the  first  day 
of  March,  1909,  at  the  special  instance  and 
request  of  the  defendant,  the  plaintiff's  said 
decedent  advanced  and  loaned  to  the  defend- 
ant various  and  sundry  sums  of  money  and 
paid  to  others  for  him  various  and  sundry 
other  sums  of  money,  and  the  said  sums  of 
money  so  paid  to  and  for  said  defendant 
^vere  also  charged  against  him  on  the  books 
of  account  of  said  decedent  and  said  defend- 
ant agreed  to  repay  said  sums  to  the  plain- 
tiff; that  on  the  ....  day  of , 

191....,  all  the  books  of  accounts  used  and 
kept  by  said  decedent  before  said  March  1, 
1909,  and  all  accounts  and  memoranda  of 
accounts  of  said  decedent  with  said  defend- 
ant, and  all  entries  and  charges  against  him 
or  credits  in  his  favor  prior  to  said  March 
1,  1909,  were,  without  the  fault  of  said  dece- 
dent, destroyed  by  fire,  and  for  that  reason 
the  plaintiff  cannot  furnish  an  itemized  state- 
ment of  the  merchandise  sold  and  delivered 
or  the  money  paid  to  or  for  said  defendant 
by  said  decedent  prior  to  said  first  day  of 
March,  1909,  but  plaintiff  says  that  said  ac- 
count for  merchandise  and  money  in  favor 
of  said  decedent  and  against  said  defendant 
amounted  on  the  first  day  of  March,  1909, 
to  a  large  sum,  but  the  defendant  had  paid 
and  satisfied  a  part  thereof  and  there  was  on 
said  date  a  balance  due  and  owin;;  bv  the 
defendant  to  said  decetlent  of  $258.46  on  ac- 
count of  said  merchandise  sold  and  delivered 
as  aforesaid,  and  said  money  paid  to  and 
for  the  defendant  as  aforesaid;  that  said  bal- 
ance of  $258.46,  as  of  date  March  1,  1909, 
is  the  first  item  on  the  account  filed  with 
the  plaintiff's  petition,  and  for  the  reasons 
above  set  out,  same  cannot  be  further  item- 
ized." 

In  his  answer  the  defendant,  Givens,  ad- 
mitted that  prior  to  March  1,  1909,  he  had 
purchased  from  Pierson  sundry  articles  of 
merchandise  and  had  received  divers  sums 
of  money,  but  denied  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to 
wliether  the  decedent,  in  the  usual  course  of 
business  or  at  all,  charged  said  items  or  any 


ADMINISTRATRIX.  957 

of  them  against  him  on  books  kept  by  dece- 
dent for  the  purpose.  He  denied  any  knowl- 
edge or  information  as  to  whether  anv  of  the 
accounts  kept  by  decedent  prior  to  March  1, 
1909,  had  been  destroyed  bj^  fire,  and  denied 
that  on  that  date  there  was  a  balance  due 
him  by  the  decedent  of  $258.46,  or  any  other 
sum,  and  averred  [577]  that  he  had  paid  to 
the  decedent  all  that  was  due  him  for  mer- 
chandise or  money  furnished  or  advanced 
prior  to  March  1,  1909. 

It  is  argued  by  counsel  for  appellant  that 
the  petition  as  amended  did  not  state  a  cause 
of  action,  but  this  contention  is  not  well 
founded.  The  petition  contained  all  the  nec- 
essary averments  to  constitute  a  good  cause 
of  action  in  view  of  the  averment  that  the 
books,  accounts  and  memoranda  showing  the 
items  that  went  to  make  up  the  amount  al- 
leged to  be  due  on  March  1,  1909,  had  been, 
without  the  fault  of  the  decedent,  destroyed 
by  fire. 

On  the  trial  of  tlie  case  Givens  was  not 
offered  as  a  witness,  and  the  only  witness 
introduced  by  the  administratrix  was  Wal- 
ter E.  Mark,  who  was  the  office  manager 
and  bookkeeper  for  Pierson  from  1895  until 
shortly  before  the  death  of  Pierson  in  1912. 
In  reference  to  the  matter  of  this  $258.46, 
his  testimony,  in  substance,  was  that  Pier- 
son conducted  a  large  mercantile  establish- 
ment employing  a  number  of  clerks,  among 
them  being  Givens.  who  also  was  assistant 
manager.  He  said  he  was  bookkeeper '  during 
the  whole  time  that  Givens'  account  was 
being  made,  and  that  when  Givens  purchased 
goods  on  credit  in  the  store,  an  entry  would 
be  made  of  the  purchase  on  a  ticket  such  as 
was  in  general  use  in  the  store  by  the  clerk 
making  the  sale,  and  that  the  ticket  would 
be  given  to  him  the  next  day  when  an  entry 
showing  the  transaction  as  it  appeared  on 
the  ticket  would  be  made  by  him  on  a  bill 
book.  That  when  Givens  drew  money  from 
the  store,  as  he  often  did,  in  payment  or  part 
payment  of  his  salary,  a  ticket  showing  the 
amount  that  he  received  Would  be  made  out 
by  the  cashier,  and  on  the  next  day  he  would 
enter  the  transaction  shown  by  the  ticket  on 
a  cash  book,  and  soon  afterwards,  in  due 
course  of  business,  the  entries  on  the  bill 
book  and  the  cash  book  would  be  transferred 
by  him  to  the  account  of  Givens  kept  in  the 
ledger,  also  made  up  by  him.  That  this  was 
the  method  pursued  with  all  customers  of 
the  store  during  the  time  he  was  bookkeeper, 
and  at  the  end  of  each  month  he  would  pre- 
sent Givens  a  statement  of  his  account  taken 
from  the  ledger,  showing  the  items  purchased 
and  the  amounts  charged  therefor,  as  well 
as  the  amount  of  cash  received. 

He  further  testified  that  the  account  of 
Givens  on  the  ledger  introduced  on  the  trial 
was  transferred  to  that  ledger  by  him  from 


960 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


the  most  important  undertakings  of  mercan- 
tile and  industrial  life.  They  are  the 
ultimate  basis  of  calculation,  investment,  and 
;4pncral  confidence  in  every  business  enter- 
prise: nor  does  the  practical  impossibility 
of  obtaining  constantly  and  permanently  the 
verification  of  every  employee  affect  the  trust 
that  is  given  to  such  books.  It  would  seem 
that  expedients  which  the  entire  commercial 
world  recognizes  as  safe  could  be  sanctioned, 
and  not  discredited,  by  courts  of  justice. 
When  it  is  a  mere  question  of  whether  pro- 
visional confidence  can  be  placed  in  a  certain 
class  of  statements,  there  cannot  profitably 
and  sensibly  be  one  rule  for  the  business 
world  and  another  for  the  court  room.  The 
merchant  and  the  manufacturer  must  not  be 
turned  away  remediless  because  methods  in 
which  the  entire  community  places  a  just 
confidence  are  a  little  difficult  to  reconcile 
with  technical  judicial  scruples  on  the  part 
of  the  same  persons  who  as  attorneys  have 
alread}'  employed  and  relied  upon  tlie  same 
methods.  In  short,  courts  must  here  cease 
to  be  pedantic  and  endeavor  to  be  practical." 

In  Jones  on  Evidence,  vol.  3,  sec.  509,  it  is 
said:  "The  former  strict  idea  of  what  con- 
stituted original  entries  has  been  modified 
to  fit  the  necessities  of  new  business  [583] 
conditions.  Inasmuch  as  under  the  modern 
methods  of  extensive  business  houses  the  in- 
formation relative  to  the  transactions  con- 
stituting the  accounts  must  pass  through 
various  hands  before  being  permanently 
recorded,  some  system  of  temporary  memor- 
anda preparatory  to  the  permanent  records  is 
necessary  to  insure  convenience  as  well  as  ac- 
curacy. It  would  be  impracticable  to  pre- 
serve for  any  great  length  of  time  the  tags, 
slips  or  tokens  constituting  such  original 
memoranda,  and  impossible,  in  view  of  the 
clianging  of  employes,  to  obtain  the  testimony 
of  the  person  who  made  the  temporary 
memoranda  or  conducted  the  transaction. 
Hence,  following  the  rule  of  necessity,  the 
courts  do  not  regard  such  temporary  mem- 
oranda as  the  originals,  but  look  to  the 
permanent  records  as  such  original  entries 
when  properly  varilled  by  a  suppletory  oath. 
In  this  particular,  every  case  must  be  made 
to  depend  very  much  upon  its  own  peculiar 
circumstances,  having  regard  to  the  situation 
of  the  parties,  the  kind  of  business,  the  mode 
of  conducting  it  and  the  time  and  manner  of 
makinor  entries." 

Other  authorities  supporting  these  rules 
are:  West  Virginia  Architects,  etc.  v.  Stew- 
art, 68  W.  Va.  506,  70  S.  E.  113,  36  L.R.A. 
(N.S.)  890;  Dianient  v.  Colloty,  66  X.  J.  L. 
29.'»,    49    Atl.    445,    808. 

Indeed,  if  entries  made  in  the  regular 
course  of  business  on  permanent  books  from 
data  furni.shed  in  the  form  of  tickets  made 
out  at  the  time  the  transaction  actually  oc- 


curred, were  not  admissible  as  original  en- 
tries, the  doctrine  of  the  admissibility  of 
this  character  of  evidence  would  be  of  little 
value  to  modern  business  establishments.  In 
the  early  history  of  mercantile  affairs  it  is 
likely  that  entries  showing  sales  of  merchan- 
dise or  other  articles,  or  the  advancement  of 
money,  if  that  was  a  part  of  the  business^ 
were  made  in  some  permanent  book  at  the 
time  the  transaction  occurred  by  the  person 
who  attended  to  it;  and  even  now  in  manv 
small  business  establishments  this  method  is 
pursued  and  books  so  kept  are  of  course, 
accurately  speaking,  books  of  original  entry. 

But  this  method  of  making  entries  in 
permanent  books  at  the  time  the  transaction 
actually  happens  is  impossible  in  the  conduct 
of  large  establishments  where  the  usual  and 
customarv  manner  is  for  the  clerk  or  other 
person  who  attends  to  the  transaction  with 
the  customer  to  make  an  entry  of  it  on  a 
ticket  and  on  the  next  day,  [584]  or  perhaps 
the  same  day,  the  entries  made  on  these 
tickets  are  transferred  by  the  bookkeeper  to 
some  permanent  book.  But  it  would  be  a  rare 
instance  in  which  the  bookkeeper  would  have 
any  knowledge  of  the  transaction  except  such 
as  lie  gained  from  the  ticket  handed  to  him  to 
be  entered  in  his  books.  And  so  this  ohan<;e 
in  business  methods  has  made  necessary  the 
broadening  bf  the  rule  admitting  lx)ok  entries 
as  substantive  evidence,  and  now  the  teat  of 
admissibility  of  this  class  of  evidence  does 
not  depend  so  much  on  whether  the  entry  of- 
fered in  evidence  was  made  on  a  permanent 
book  at  the  time  the  transaction  actually  oc- 
curred by  the  clerk  who  attended  to  it  as  it 
does  on  the  fact  that  it  was  made  in  a  perma- 
nent book  as  a  part  of  the  regular  course  of 
business  and  in  the  usual  manner  in  which  the 
business  is  conducted,  although  the  entry  may 
be  made  by  a  person  who  has  no  personal 
knowledge  of  the  transaction  and  whose  only 
information  is  gained  from  the  tickets  fur- 
nislied  him  by  the  clerks  or  persons  who 
actually  attended  to  the  business. 

If,  therefore,  the  bill  books  or  cash  liooka,  in 
which  the  account  of  Givens  was  first  entered. 
were  available  or  could  have  been  introduced 
as  evidence,  there  would  be  no  difficultv  in 
holding  that  the  entries  made  in  these  books 
by  the  bookkeeper  from  the  memoranda  con- 
tained on  the  tickets  made  out  by  the  clerks 
and  cashiers  would  be  independent  sub- 
stantive evidence  of  the  fact  that  the  trans- 
actions appearing  on  these  books  actually  oc- 
cured.  These  books  alone,  in  the  absence 
of  anv  other  evidence,  would  have  made  out 
a  prima  facie  case  for  the  plaintiff,  although 
neither  the  tickets  nor  the  parties  who  made 
them  could  be  produced,  and  although  the 
bookkeeper  who  made  these  entries  on  the 
books  had  no  knowledge  of  the  transaction 
except  such   as   he  gained  from  the  tickets 


6IVENS  V.  PIEKSON'S 

J 67  Ky. 

furnished  to  hint  at  the  time  the  book  entries 
were  made.  But  as  the  bill  books  and  cash 
books  were  destroyed  by  fire  before  the  trial, 
as  well  as  the  tickets,  the  remaining  ques- 
tion is,  was  the  ledger  entry  admissible  as 
independent  substantive  evidence? 

In  determining  this  question  it  is  well  to 
keep  in  mind  as  a  controlling  factor  in  the 
admissibility  of  this  evidence  that  the  book- 
keeper introduced  as  a  witness  testified  that 
he  tran«»f erred  to  the  ledger  from  which  the 
balance  on  the  ledger  introduced  was  taken 
from  the  bill  books  and  cash  books  the  ac- 
count of  Givens  in  the  regular  [585]  course 
of  business,  and  that  the  ledger  account  was 
a  correct  copy  of  the  account  as  it  appeared 
on  the  cash  books  and  bill  books.  In  view  of 
these  facts  it  seems  to  us  that  there  is  no 
substantial  difference  between  the  weight  and 
sufficiency  of  the  ledger  and  the  weight  and 
sufficiency  of  the  bill  books  and  cash  books,  if 
thev  could  have  been  introduced.  Nor  is 
there  any  reason  why  the  ledger  entries 
should  not  be  competent  as  substantive  evi- 
dence if  the  bill  book  and  cash  book  entries 
would  be  competent  evidence.  The  book- 
keeper did  not  have  any  personal  knowledge 
of  the  transactions  when  he  made  the  entries 
on  the  bill  books  and  cash  books.  He  did  not 
know  any  more  or  any  less  about  them  when 
he  made  the  entries  on  the  ledger,  and  we 
do  not  perceive  any  reason  why  the  mere 
circumstance  that  the  entry  was  transferred 
from  the  day  book  to  the  ledger  by  the  per- 
son who  made  the  entry  in  the  day  book 
should  affect  its  admissibility  as  evidence 
in  the  ledger,  when  it  would  have  been  ad- 
missible if  the  bill  book  and  cash  book  could 
have  been  introduced.  It  is  probable  that 
the  bill  books  and  cash  books  would  have 
«hown  the  items  that  went  to  make  up  the 
account  of  Givens,  but  if  without  specifying 
these  items  in  the  bill  book  or  cash  book  the 
entrant  had  merely  stated  in  these  books  the 
total  shown  by  the  tickets,  we  do  not  think  it 
would  have  affected  the  competency  of  the 
entry  as  evidence  of  the  amount  of  indebted- 
ness. If  only  one  entry  giving  the  total  of 
.several  tickets  had  been  made  in  the  day 
book  or  cash  book,  this  entry,  if  made  in  the 
regular  course  of  business,  would  have  been 
equally  as  competent  as  if  the  books  had  set 
out  in  detail  each  item  constituting  the  ac- 
count. 

It  is  also  true  that  this  character  of  evi- 
dence hiay  sometimes  give  to  the  merchant  an 
advantage  and  make  it  difficult  for  the  person 
charged  to  disprove  the  correctness  of  the 
entry.  But  the  rule  admitting  this  species  of 
evidence  has  been  so  sufficiently  tested  by  the 
experience  of  the  years  it  has  been  in  effect 
and  BO  generally  approved  as  to  show  that 
little  if  any  injustice  has  been  perpetrated 
under  it.  And  if  it  was  not  admissible  to 
Ann.  Cas.  1917C. — 61. 
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prove  accounts  in  this  way,  it  would  many 
times  happen  that  the  merchant  would  be 
unable  to  enforce  the  collection  of  a  just 
claim,  if  the  debtor  was  disposed  to  question 
all  book  entries  that  could  not  be  otherwise 
proven  on  account  of  the  absence  or  death 
of  the  persons  who  sold  the  articles  or  made 
the  entries  and  the  loes  of  books. 

[586J  It  will  be  noticed  that  the  book- 
keeper testified  that  some  of  the  items  going 
to  make  up  this  business  consisted  of  ca?h  ad- 
vanced, but,  under  the  circumstances  of  this 
case,  we  see  no  sound  reason  for  making  any 
distinction  between  the  items  of  cash  and  the 
items  of  merchandise.  The  advancements  of 
cash  were  made  in  the  regular  course  of  busi- 
ness and  in  the  manner  employed  for  the  pay- 
ment of  his  salary,  and  the  tickets  contain- 
ing these  cash  items,  and  the  books  them- 
selves on  which  these  items  of  cash  were 
entered,  were  as  much  a  part  of  the  regular 
course  of  businefts  as  were  the  entries  made 
with  respect  to  the  merchandise  purchased  by 
him. 

Having  this  view  of  the  matter,  the  court 
should  have  directed  a  verdict  for  the  admin- 
istratrix, at  the  conclusion  of  the  evidence, 
in  place  of  submitting  the  matter  to  a  jury. 

Givens,  in  his  answer,  set  up  a  counter- 
claim in  which  he  asserted  that  there  was 
due  him  several  hundred  dollars  on  account 
of  unpaid  salary.  Complaint  is  made  that 
the  Instructions  of  the  court  on  the  subject 
of  this  counter-claim  did  not  fairly  present 
the  issue  to  the  jury.  We  think,  however, 
that  the  jury  could  not  have  been  misled  to 
the  prejudice  of  Givens  by  the  instructions 
concerning  his  salary.  The  issue  presented 
on  this  matter  was  a  very  simple  one,  and 
the  evidence  concerning  it  was  so  brief  that 
the  jury  could  not  have  failed  to  distinctly 
understand  the  dispute  between  the  parties 
in  respect  to  the  salary;  and  in  their  verdict 
they  found  that  Givens  was  not  entitled  to 
the  salary  claimed. 

The  judgment  is  affirmed. 


VOTE. 

Ifecemltj  tliat  Book  of  Aoeomita  Of- 
fered ia  ETidenoe  Be  Book  of  Orig- 
inal Entry. 

Scope  of  Note,  961. 

Generally,   962. 

Admissibility  of  Entry  from  Slip,  Ticket, 

or  the  Like,.  963. 
Admissibility  of  Ledger,  965. 


Scope  of  Note. 

It  is  the  purpose  of  the  present  note  to 
review  the  recent  decisions  as  to  the  necessity 
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that  a  book  of  accounts  to  be  admissible  in 
evidence  shall  be  a  book  of  original  entry. 
The  earlier  decisions  on  this  question  are 
collected  in  the  notes  to  State  v.  iStephen^on, 

2  Ann.  Cas.  841,  and  Sheridan  Coal  Co.  v.  C. 
W.  Hull  Co.  138  Am.  St.  Rep.  i35. 

Generally, 

It  may  be  stated  as  a  general  rule  that  a 
book  of  account.s  is  inadmissible  unless  it  is  a 
book  of  original  entry. 

Vnited  States. —  Reyburn  v.  Queen  City 
Sav.  Bank,  etc.  Co.  171  Fed.  600,  96  C.  C.  A. 
373.   affirming   163   Fed.   597. 

California. — Yiek  Wo  v.  Underhill,  5  Cal 
App.  510,  90  Pac.  967;  San  Francisco  Team- 
ing Co.  V.  Gray,  11  Cal.  App.  314,  104  Pac. 
999;  Stone  v.  San  Francisco  Brick  Co.  13  Cal. 
App.  203,  109  Pac.  103.  See  also  Hurwitz  v. 
Oross,  5  Cal.  App.  614,  91  Pac.  109;  Camp- 
bell V.  Rice,  22  Cal.  App.  734,  136  Pac.  512. 

Dchicare. — See  Baker  Mack  Co.  v.  Jedel, 

3  Boyce  114,  80  Atl.  635. 

F/orido.— Stewart  v.  Stewart,  62  Fla.  388, 
56  So.  413. 

ffaicaii, — Silv^  v.  Fernandez,  11  Hawaii 
477. 

Illinois. — Wright  v.  Charbonneau,  122 
III.  App.  52:  Garlick  v.  Mutual  Loan,  etc. 
Assoc.  129  III.  App.  402:  Huston  v.  Wright, 
158  111.  App.  284.  See  also  Forbes  v. 
Leonard,  119  III.  App.  629. 

/oicd.— Graham  v.  Work,  162  la.  383,  141 
X.  W.  428.  See  also  H.  W.  Emeny  Auto  Co. 
V.  Xeiderhauser,  157  N.  W.  143. 

Kentucky. — Woodruff  Hardware  Co.  v.  W^en- 
der  Blue  Gem  Coal  Co.  141  Ky.  210,  132  S. 
v.  401. 

;  Maryland,— T>ick  v.  Biddle,  105  Md.  308,  66 
Atl.  21. 

Michigan. — See  In  re  Bresler,  155  Mich. 
567,  119  N.  W.  1104,  15  Det.  I^g.  N.  1097. 

Missouri. — VA'agoner  Undertaking  Co.  v. 
Jones,  134  Mo.  App.  104,  114  S.  W.  1049; 
Avery  v.  Tucker,  137  Mo.  App.  428,  118  S. 
W.  672;  Gardner  v.  Springfield  Gas,  etc.  Co. 
154  Mo.  App.  666,  135  S.  W.  1023;  Davis  v. 
McClelland,  185  Mo,  App.  130,  170  S.  W.  691. 
See  also  Bader  v.  Schult,  118  Mo.  App.  22, 
94  S.  VV.  .834;  Bader  v.  Ferguson,  118  Mo. 
App.  84,  94  S..W.  836;  B.  Roth  Co.  v.  Champ 
Spring  Co.  146  Mo.  App.  1,  123  8.  W.  513. 

XeiP  Mexico. — McKenzie  v.  King,  14  N.  M. 
375,    93    Pac.    703. 

Ohio. — See  Miller  v.  McLean,  31  Ohio  Cir. 
Ct.  Rep.  64. 

•     Oregon. — See   Raski  v.   Wise,   56   Ore.   72, 
107  Pac.  984.-^ 

Pennsylr-ania. — See  Moore  v.  Rohrbacker, 
30  Pa.  Super.  Ct.  568. 

rejra«.— Stark  v.  Burkitt,  103  Tex.  437,  129 
S.  W.  343,  reversing  120  S.  W.  939,-  And 
see  the  cases  cited  throughout  this  note. 


Where  orders  were  placed  on  slips  and,. 
when  the  goods  were  shipped  out,  they  were 
compared  with  the  items  on  the  order  slips- 
and  checked,  and  the  slips  were  then  placed 
as  loose  leaves  in  a  book  and  treated  as  origi- 
nal entries  from  which  the  other  books  were 
made,  it  was  held  that  they  were  admissible 
as  books  of  original  entry.  Ogden  Pack- 
ing, etc.  Co.  v.  Toole  Meat,  etc.  Co.  41  UtaJb 
92,  124  Pac.  333.  And  where  it  appeared 
that  a  witness  personally  knew  what  labor 
was  performed  and  made  an  entry  of  the 
hours  of  labor  which  was  then  transcribed  by 
himself  to  time  cards,  it  was  held  that  the 
latter  were  improperly  excluded  as  evidence 
on  the  ground  that  they  were  not  books  of 
original  entry.  New  York  Motor  Car  Co.  t. 
Greenfield,  145  N.  Y.  S.  33.  But  in  Falarde&u 
v.  W.  H.  H.  Smith  Co.  31  Ohio  Cir.  Ct- 
Rep.  649,  it  was  held  that  a  book  containing 
impressions  from  bills  wliich  were  copied  from 
a  vard  book  was  not  admissible  as  a  book 
of  original  entry. 

As  to  the  admissibility  in  evidence  of 
duplicate  sales  slips  or  sheets  from  loose 
leaf  ledgers  as  books  of  account,  see  the  note 
to  United  Grocery  Co.  v.  Dannelly,  Ann.  Cas. 
1914D  489. 

It  is  immaterial  whether  a  book  of  accounts, 
is  one  of  original  entry,  where  the  entries 
which  it  contains  are  competent  as  admissions 
against  interest.  Kipp  v.  Miller,  47  Colo.  598, 
108  Pac.  164,  135  Am.  St.  Rep.  236;  Becker 
V.  Donaldson,  133  Ga.  864,  67  S.  E.  92^ 
People  V.  Lefens,  269  111.  472,  109  N.  E.  965  ; 
McClurg  V.  Williams,  180  111.  App.  699.  See 
also  McGrath  v.  Stein,  148  Ala.  370,  42  So. 
454,  which  was  an  action  for  the  dissolution 
of  a  partnership  and  wherein  it  was  held 
that  an  account  book  made  up  from  entries  in. 
other  books  was  admissible,  it  appearing  that 
the  entries  were  correct  and  that  for  a  series 
pf  .years  the  annual  statements  of  receipts 
and  disbursements  were  made  from  the  book 
and  the  settlements  w^ere  based  thereon,  and 
all  the  persons  interested  had  acquiesced  in 
the  statements  and  settlements. 

It  seems  that  books  of  account  which  are 
not  books  of  original  entry  are  admissible  in 
case  of  the  loss  or  destruction  of  the  books 
of  original  entry.  Mahoney  v.  Hartford  Irv. 
Corp.  82  Conn.  280,  73  Atl.  760;  Anderson 
v.  Crane,  183  III.  App.  21;  Flint  Motor  Car 
Co.  V.  Everson,  34  R.  I.  65,  82  Atl.  726.  See 
also  Pittsburg,  etc.  R.  Co.  v.  Chicago,  242 
111.  178,  89  N.  E.  1022,  134  Am.  St.  Rep.  316, 
44  L.R.A.(K.S.)  .358.  And  see  also  the  re- 
ported case.  Thus  in  Flint  Motor  Car  Co.  v. 
Everson,  supra,  it  appeared  that  account 
books  were  made  up  by  the  bookkeeper  from 
slips  lianded  to  her  daily  and  that  the  slips 
were  accidentally  destroyed  by  fire.  It  was 
held  that  tiie  books  were  competent  secondary 
evidence  of  the  contents  of  the  slips.     To  tbe 
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1S7  Ky. 

same   effect    see   Mahoney   v.    Hartford    Ins. 
Corp.  82  Conn.  280,  73  Atl.  766. 

AdmiaaihUity  of  Entry  from  Slip,  Ticket, 

or  the  Like, 

Where  the  entries  in  books  are  made  from 
slips,  cards  or  other  reports  of  a  temporary 
nature  made  in  the  regular  course  of  busi« 
ness,  the  books  are  almost  universally  held 
to  be  admissible  when  properly  authenticated, 
the  first  permanent  entry  being  regarded  as 
the  original  entry. 

United  States. — Wisconsin  Steel  Co.  y. 
Maryland  Steel  Co.  203  Fed.  403,  121  C.  C.  A. 
507;  The  City  of  6t.  Joseph,  205  Fed.  284, 
123  C.  C.  A.  448. 

Alabama. — Murray  v.  Dickens,  140  Ala.  240, 
42  So.  1031 ;  Donaldson  v.  Wilkerson,  170  Ala. 
507,  54  So.  234;  Ex  p.  Barrett  Bros.  Shipping 
Co.  72  So.  259,  denying  certiorari^  70  So.  962. 

ArkanMOS.^-^ompare  Hall  Bros  Co.  y.  John- 
son, 111  Ark.  693,  164  S.  W.  278. 

Ca{t/omia.^-See  Chan  Kiu  Sing  v.  Gordon, 
171  Cal.  28,  151  Pac.  657;  Montgtmiery,  etc. 
Lumber  Co.  v.  Ocean  Park  Scenic  R.  Co.  161 
Pac.  1171.  Compare  Idol  v.  San  Francisco 
Constr.  Co.  1  Cal.  App.  92,  81  Pac.  665;  San 
Francisco  Teaming  Co.  v.  Gray,  11  Cal.  App. 
314,  104  Pac.  999. 

Connecticut. — Mahoney  y.  Hartford  Ins. 
Corp.  82  Conn.  280,  73  AtL  766. 

/HinoM.— -Wylie  v.  Bushnell,  277  III.  484, 
115  N.  E.  618;"^  Ryan  Car  C«.  v.  Gardner,  154 
Til.  App.  565;  Davis  v.  Vandalia  R.  Co.  168 
111.  App.  621;  Smidt  v.  Dubois,  190  III.  App. 
563.  See  also  Dreiske  v.  Jones,  etc.  Co.  133 
111.  App.   572. 

loica. — <Jones  v.  General  Constr.  Co.  160  la. 
104,   129   N.   W.    830. 

Kentucky. — See  Wells  v.  Royer  Wheel  Co. 
114  S.  W.  737.     And  see  the  reported  case. 

i/fl»»i€.— -Putman  v.  Grant,  101  Me.  240,  63 
Atl.  816. 

Massachusetts. — American  Locomotive  Co. 
y.  Hamblen,  217  (Mass.  513,  106  N.  E.  371 
{constrtting  Mass.  St.  1913,  c.  288).  Compare 
Gould  V.  Hartley,  187  Mass.  561,  73  N.  E, 
656;  Pettey  v.  Benoit,  193  Mass.  233,  79  N. 
E.    245. 

Michigan. — See  Kuennan  v.  U.  S.  Fidelity, 
etc.  Co.  169  Mich.  122,  123  N.  W.  799. 

Minnesota. — See  American  Bridge  Co.  y. 
Honstain,  113  Minn.  16,  128  N.  W.  1014. 

Missouri. — Drumm-Flato  Commission  Co. 
V.  Gerlach  Bank.  107  Mo.  App.  426,  81  S.  W. 
503;  Wright  v.  Chicago,  etc.  K.  Co.  118  Mo. 
App.  392,  94  S.  W.  555;  Afflick  v.  Streeter, 
136  Mo.  App.  712,  119  S.  W.  28. 

Xeto  Jersey. — Corkran  v.  Rutter,  76  N.  J. 
L.  375,  69  Atl.  954;  Corkran  v.  Taylor,  77 
N.  J.  L.  195,  71  Atl.  124. 

New  York. — See  Bradley  v.  McDonald,  157 
App.  Div.  572,  142  N.  Y.  "s.  702. 
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Oklahoma. — Navarre  v.  Honea,  41  Okla. 
480,  139  Pac.  310. 

Pennsylvanm. — Haines*  Estate,  10  Pa.  Dist. 
677;  Philadelphia  v.  Tradesmen's  Trust  Co.  38 
Pa.  Super.  Ct.  286.  Compare  Bockelcamp  v. 
Lackawanna,  etc.  R.  Co.  232  Pa.  St.  C6,  81 
Atl.  93. 

Rhode  Island. — Compare  Flint  Motor  Car 
Co.  V.  Everson,  34  R.  I.  65,  82  Atl.  726. 

South  Carolina. — Seaboard  Air  Line  Ry.  v. 
Railroad  ComVs,  86  S.  C.  91,  67  S.  E.  1069, 
138  Am.  St  Rep.  1028. 

Te,xas. — Barclay  v.  Deyerle,  53  Tex.  Civ. 
App.  236,  116  S.  W.  123;  Weinberg  v.  Garren, 
155  S.  W.  1013;  Scruggs  v.  E.  L.  Woodley 
Lumber  Co.  179  S.  W.  897.  Compare  Bouldin 
V.  Atlantic  Ricemille  Co.  86  S.  W.  795. 

Vermont. — Squires  v.  O'Connell,  99  Atl.  268. 

Washington. — Cascade  Lumber  Co.  v.  Aetna 
Indemnity  Co.  56  Wash.  503,  106  Pac.  158; 
^linneapolis  Steel,  etc.  Co.  v.  Aetna  Indemnity 
Co.  56  Wash.  699,  106  Pac.  160. 

West  Virginia. — West  Virginia  Architects, 
etc.  V.  Stewart,  68  W.  Va.  506,  70  S.  E;  113, 
36  L.R.A.(N.S.)  899;  Deitz  v.  McVcy,  87 
S.  E.  926. 

Tlius  in  Corkran  v.  Rutter,  76  N.  J.  L.  375, 
69  Atl.  954,  it  was  said:  "The  plaintiffs  are 
iron  workers  and  were  employed  by  the  de- 
fendant to  do  some  repairing  of  an  elevator 
and  also  boilers  and  heating  plant  upon  his 
property  in  Atlantic  City.  Tins  action  was 
brought  for  the  collection  of  their  bill  for 
work  done  and  material  supplied  in  connec- 
tion with  the  repairs.  Upon  the  trial  Wil- 
liam Meloney,  one  of  the  plaintiffs,  produced 
their  books  of  accounts  and  testified  that 
he  'checked  up  the  original  time  sheets  and 
entered  them  in  the  day  book  personally ;  bills 
are  made  from  that;'  and  that  the  day  book 
which  he  produced  was  in  his  handwriting. 
Two  books,  one  of  which  was  evidently  the 
day  book,  were  then  offered.  It  doi^s  not 
appear  what  the  other  book  was,  but  pre- 
sumably it  was  the  ledger.  .  .  .  It  ap- 
peared that,  according  to  the  system  in  use 
by  plaintiffs,  every  workman  employed  by 
them  was  furnished  with  blank  forms  to  fill 
out  and  sign,  showing  where  he  worked,  what 
work  he  did  and  what  materials  were  used, 
the  time  consumed  and  the  name  of  the 
workman,  and  that  each  man  made  out  his 
own  blank,  apparently  every  day.  No 
amounts  of  money  were  entered  on  these 
blanks,  but  they  were  turned  over  to  the  fore- 
man who  turned  them  in  at  the  oflice,  and 
from  these  blanks,  so  filled  out  and  copied, 
the  day  book  entries  were  made  immediately, 
usually  on  the  same  day.  .  .  .  We  think 
it  clear  that  if  no  slips  at  all  had  been  used 
these  books  would  be  entirely  competent  un- 
der a  system  of  workmen  reporting  orally 
to  the  bookkeeper  the  number  of  hours  con- 
sumed  and   material    used.     Business   could 
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not  go  on  unless  the  employer  could  rely  on 
the  statements  of  employees  in  such  matters; 
and  every  book  account  in  a  business  of  any 
magnitude  is  necessarily  made  up  in  large 
measure  of  entries  based  on  reports  of  em- 
ployees. The  system  of  making  such  reports 
in  writing  has  the  manifest  advantages  among 
many  of  keeping  a  check  on  the  workmen, 
avoiding  disputes,  between  them  and  the  em- 
ployer by  making  a  permanent  record  of  the 
work,  and  facilitating  the  work  of  the  office 
clerks.  But  we  fail  to  see  that  the  adoption 
of  such  a  system  requires  the  production  and 
offer  of  the  slips  as  imparting  aiiy  competen- 
cy to  the  books  or  limiting  their  availability 
as  evidence.  No  doubt  the  existence  of  slips 
to  support  part  of  a  book  account  and  the 
absence  of  any  to  support  the  rest  of  it,  all 
entries  being  under  one  system,  might  tend 
to  impeach  the  value  of  the  book  account 
as  evidence;  but  this  goes  to  weight  and  not 
to  competency.  .  .  .  Tlie  books  were  prop- 
erly admitted  as  original  evidence  without 
the  slips." 

In  Weinberg  v.  Garren  (Tex.)  155  S.  W. 
1013,  the  coUrt  said:  '"The  single  question 
presented  for  our  determination  is  whether 
the  court  correctly  admitted  the  book  of 
eniries  offered  by  appellee  supporting  his 
case.  We  are  of  opinion  that  neither  of  the 
objections  thereto  can  be  sustained.  Within 
the  meaning  of  the  law,  we  think  that  the 
book  was  one  of  original  entry.  It  is  not 
an  objection  to  the  competency  of  the  party's 
book,  when  supported  by  supplementary  oath, 
that  the  entries  therein  were  transcribed  from 
a  slate,  card,  or  memorandum  book  in  which 
they  were  first  entered  for  a  temporary  pur- 
povse,  although  the  entries  on  the  slate  or 
memorandum  were  made  by  a  person  other 
than  the  party  who  copied  them  on  the  book. 
In  such  cases,  the  entry  of  the  charges  in 
the  first  instance  are  regarded  as  memoranda 
preparatory  to  permanent  evidence  of  the 
transactions,  and  the  entry  in  the  regular 
book  of  accounts  of  the  party  is  deemed  to 
be  the  first  and  original  entry,  and  as  such 
competent  proof  with  the  oath  of  the  party 
of  the  charges  therein  made.  See  17  Cyc. 
377,  par  *cc.'  Appellee's  evidence  was  to  the 
effect  that  the  entries  in  the  book  under  con- 
sideration were  duly  entered  by  a  little  daugh- 
ter, and  the  daughter  testified  that  the  en- 
tries were  correctly  made  from  the  slips 
issued  by  appellant  when  the  bananas  were 
delivered  and  from  her  father's  oral  state- 
ments of  the  amounts  paid  to  him  at  the 
end  of  the  day's  service.  These  entries  were 
evidently  the. first  entries  made  in  an  endur- 
ing  form,  and  hence,  as  stated,  were  original 
entries  within  the  rule  authorizing  their 
admission  into  evidence." 

In  Deitz  v.  McVey  (W.  Va.)  87  S.  E.  926, 
in  an  action  of  assumpsit  on  account  for 
lumber  sold  and  delivered   an  account  book 


made  up  from  tally  slips  of  each  wagon  load 
of  lumber,  which  were  preserved  until  the 
quantity  of  lumber  of  a  particular  kind  or 
class  was  sawed  and  delivered  and  then  en- 
tered in  a  lump  sum,  was  held  to  be  admis- 
sible as  a  book  of  original  entry.  But  it  was 
held  that  the  book  bo  far  as  it  was  made 
from  a  statement  made  from  mill  tallies  a 
year  after  the  transaction  was  inadmissible. 

But  in  Bockelcamp  t.  Lackawanna,  etc. 
R.  Co.  232  Pa.  St.  66,  81  Atl.  93,  an  action 
against  a  railroad  company  to  recover  dam- 
ages for  personal  injuries,  a  time  book  was 
admitted  on  the  trial  to  show  the  hours 
the  plaintiff  had  worked  on  the  day  of  the  ac- 
cident. In  holding  the  admission  of  the  book 
to  be  error  the  appellate  court  said:  "The 
second,  specification  complains  of  the  admis- 
sion in  evidence  of  a  time  book  belonging  to 
the  plaintiff's  employers  purporting  to  show 
the  hours  that  the  plaintiff  had  worked  on 
the  day  of  the  accident.  Since  it  was  not 
a  book  of  original  entries  and  the  absence 
of  the  tinae  slips  from  which  it  was  made  up 
was  not  sufficiently  accounted  for  or  the 
witnesses  who  made  the  entries  produced,  the 
evidence  should  not  have  been  admitted. 
While  we  sustain  this  assignment,  if  it  were 
the  only  error  in  the  case,  we  should  not 
consider  it  of  sufficient  importance  to  re- 
quire a  reversal." 

So  in  Hall  Bros.  Co.  v.  Johnson,  111  Ark. 
593,  164  S.  W.  278,  in  holding  a  gin  book 
to  be  inadmissible  the  court  said :  "We  think 
the  court  correctly  excluded  the  gin  book  as 
a  book  of  original  entries,  because  the  prop- 
er foundation  for  its  introduction  as  such 
was  not  laid.  It  appears  that  the  man  who 
ran  the  gin  entered  each  day,  on  a  slip  of 
paper,  a  notation  showing  the  number  of 
bales  ginned  that  day,  and  that  entries  were 
made  upon  the  gin  book  from  these  slips  of 
paper;  but  it  appears  that  these  entries  were 
made  only  in  part  by  the  witness,  H.  G.  Hall, 
and  that  another  of  the  Hall  brothers  kept 
this  gin  book.  There  was  no  showing  that 
the  deposition  of  the  gin  man  or  of  H.  H. 
Hall,  the  brother  who  kept  the  book  and 
made  the  entries,  could  not  be  secured  to 
show  that  these  entries  were  accurately 
made." 

In  Donaldson  v.  WiUcerson,  170  Ala.  507,  54 
So.  234,  in  holding  to  be  admissible  a  jour- 
nal the  entries  of  which  were  made  from  a 
blotter  the  court  said:  "The  journal  is  the 
first  permanent  record  of  the  matters  con- 
tained therein,  and,  where  properly  kept  and 
authenticated,  should  be  received  in  evidence 
to  establish  the  facts  therein  recorded."  But 
in  Putnam  v.  Grant,  101  Me.  240,  63  Atl.  816, 
a  journal  was  held  to  be  inadmissible  as  & 
book  of  original  entry  the  court  saying: 
"The  defendants  offered  the  paper  company's 
account  book  called  a  *  journal,'  authenticated 
by    the    testimony    of    the   bookkeeper    who 
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kept  it,  containing  on  the  debit  side  of  this 
transaction  a  record  of  ten  notes  sent  to 
Putnam  between  March  24  and  June  30,  ag- 
gregating $5J00,  and  on  the  other  side  a 
summary  of  credits.  .  .  .  These  entries  do 
not  purport  to  itemize  the  transactions  to 
which  they  relate,  but  in  connection  with 
them  an  express  reference  is  made  to  'invoice 
book  page  367  and  368.'  The  bookkeeper  also 
testified  that  the  'scale  bills  and  receipts* 
were  the  sources  from  which  he  obtained  the 
items  constituting  the  'lumped  sums'  credited 
in  the  journal.  The  situation  is  clearly  dis- 
tinguishable from  the  common  instance  where 
entries  have  been  copied  into  a  journal  from 
a  slate  or  slips  of  paper  or  other  temporary 
records  which  have  been  obliterated  or  de- 
stroyed. In  such  a  case  the  journal  may  be 
admitted  as  original  evidence.  Hall  v.  Glid- 
den,  39  Me.  445,  and  cases  cited.  'The  first 
regular  and  collected  record  is  the  original 
one,  and  it  is  immaterial  that  it  was  made 
up  from  casual  or  scattered  memoranda  pre- 
ceding it.'  2  Wigmore  on  Ev.  sec.  1558.  In 
the  case  at  bar  the  entries  in  the  journal  do 
not  purport  to  be  copies  of  original  slips 
or  memoranda;  they  simply  claim  to  record 
the  results  of  the  several  computations  made 
by  the  bookkeeper  from  figures  afforded  by 
the  'scale  bills  and  receipts.'  Furthermore 
80  far  as  appears  these  original  papers  are 
still  in  existence.  In  contending  for  the  ad- 
missibility of  the  journal  as  a  book  or  origi- 
nal credits,  it  was  conceded  at  the  trial,  as 
shown  by  the  report  of  the  evidence,  that  the 
items  from  which  the  'lumped  credits'  in  the 
journal  were  made  up,  could  be  'worked  out 
by  taking  time  enough,  taking  all  the  origi- 
nal scale  bills  and  notes.'  .  .  .  When  of- 
fered by  the  defendants  in  favor  of  the  paper 
company  to  prove  that  no  more  than  the 
amounts  credited  had  been  received  from  Put- 
nam, the  entries  of  these  lumped  sums  credit- 
ed to  him  were  not  admissible  as  independent 
evidence.  They  could  not  be  deemed  original 
evidence  for  the  reasons  above  stated.  They 
could  not  be  received  as  secondary  evidence 
because  the  extrinsic  evidence  as  well  as  the 
nature  of  the  entries  themselves  satisfactorily 
disclosed  the  existence  of  primary  and  better 
evidence." 

As  to  the  admissibility  of  books  the  entries 
o'f  which  were  made  from  slips  which  were 
subsequently  destroyed  see  supra  the  sub- 
division  Generally. 

As  to  the  admissibility  of  a  ledger  as  a 
book  of  original  entry  where  it  is  made  from 
temporary  memoranda  see  the  following  sub* 
division. 

Admissibility  of  Ledger, 

As  a  ledger  is  ordinarily  not  a  book  of 
original  entry  it  is  generally  held  to  be  in- 


admissible. HoUoway  v.  White -Dunham  Shoe 
Co.  151  Fed.  216,  80  C  C.  A.  568,  10  L.R.A. 
(N.S.)  704;  San  Francisco  Teaming  Co.  v. 
Gray,  11  Cal.  App.  314,  104  Pac.  999;  Mis- 
souri  Bell  Telephone  Co.  v,  Geary,  143  111. 
App.  311;  Sparks  v.  Rayburn,  190  111.  App. 
438;  Hoogewerff  v.  Flack,  101  Md.  371,  61 
Atl.  184;  Wyman  v.  Henne,  127  Minn.  635, 
140  N.  W.  647;  First  Nat.  Bldg.  Co.  v.  Van- 
denbcrg,  29  Okla.  583,  119  Pac.  224;  Lewis 
V.  England,  14  Wyo.  128,  82  Pac.  869,  2 
L.R.A.  (X.S.)  401.  Compare  the  reported 
case.  Thus  in  Lewis  v.  England,  supra,  it 
was  held  that  ledger  slips  made  up  from 
day  slips  were  inadniissible  except  in  so- 
far  as  they  contained  accounts  of  original 
entry  or  explained  the  accounts  appearing  in 
the  day  slips. 

In  the  reported  case  it  appears  that  the 
account  books  were  made  up  from  tickets 
which  were  themselves  made  out  by  clerks 
at  the  time  of  the  transaction.  The  accounts 
were  first  entered  in  the  bill  book  and  cash 
book  and  from  those  books  were  transferred 
to  the  ledger.  The  bill  book  and  cash  book 
having  been  destroyed,  it  is  held  that  the 
ledger  was  just  as  competent  as  the  books 
from  which  its  entries  were  transferred. 

But  where  the  ledger  is  a  book  of  original 
entry,  the  fact  that  it  is  in  ledger  form  is 
no  objection  to  its  admissibility.  MeDonough 
V.  Commercial  State  Bank  (Ala.)  73  So.  754; 
Harper  v.  Hammond,  13  Ga.  App.  238,  79  S. 
E.  44;  Bush  v.  Fourcher,  3  Ga.  App.  43,  59 
S.  E.  459;  W^ylie  v.  Bushnell,  217  111.  484, 
115  N.  E.  618;  Richardson  v.  Benes,  115  111. 
App.  532;  Rudolph  Wurlitzer  Co.  v.  Dickin- 
son, 153  111.  App.  36,  affirming  247  111.  27,  9.3 
N.  £.  132;  State  v.  Central  States  Bridge 
Co.  49  Ind.  App.  644,  97  N.  E.  803;  Wyman 
V.  Henne,  127  Minn.  636,  149  N.  W.  647 ;  Du- 
gan  V.  Longstaff,  52  Misc.  288,  102  N.  Y.  S. 
1120.  See  also  Reyburn  v.  Queen  City  Sav. 
Bank,  etc.  Co.  171  Fed.  609,  96  C.  C.  A.  373,. 
affirming  163  Fed.  597.  And  so  a  ledger  may 
be  admissible  as  a  book  of  original  entry 
where  the  items  are  taken  from  temporary 
memoranda  or  slips.  Indianapolis  Outfitting 
Co.  V.  Cheyne  Electric  Co.  52  Ind.  App.  153, 
100  N.  E.  468;  Ricker  v.  Davis,  160  la. 
37,  139  N.  W.  1110;  McKenzie  y.  King,  14 
N.  M.  375,  93  Pac.  703;  Lewis  v.  England,. 
14  Wyo.  128,  82  Pac.  869,  2  L.R.A. (N.S.) 
401.  Compare  H.  W.  Emeny  Auto  Co.  v. 
Neiderhauser  (la.)  157  N.  W.  143;  Williams, 
etc.  Co.  V.  Stokes,  158  N.  Y.  S.  89.  In  the 
case  last  cited  it  was  held  that  loose  leaf 
ledger  sheets  made  up  from  storage  records 
handed  in  by  the  foreman  and  from  supply 
slips  handed  in  by  the  stockman  were  not 
admissible  as  books  of  original  entry. 

In  Oregon  it  is  provided  by  statute  that 
when  an  entry  is  repeated  in  the  regular 
course   of    business,    one   being   copied    from 


866 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


another,  at  or  near  the  time  of  the  transac- 
tion, all  the  entries  are  to  be  regarded  as 
originals.  B.  C.  Comp.  §  780.  In  Raski  v. 
Wies,  56  Ore.  72,  107  Pac.  984,  it  was  held 
that  a  ledger  containing  the  transcript  from 
a  day  book  was  admissible  in  evidence  as  a 
book  of  original  entry,  although  an  entry 
in  the  ledger  made  from  a  separate  statement 
which  itself  was  compiled  from  a  lot  of  bills 
was  held  to  be  inadmissible  as  against  a 
general  objection  of  incompetency. 

As  to  the  admissibility  in  evidence  of  sheets 
from  a  loose  leaf  ledger  as  a  book  of  account, 
see  the  note  to  United  Grocery  Co.  v.  Dan- 
nelly,  Ann.  Gas.  1914D  489. 


JACK80K 

V. 


Maine  Supreme  Judicial  Court— ^ay  22, 1915. 


113  Me.  366;  94  Atl.  116. 


Morteaees    —    Deed    as    Mbrtsac^    ^ 
Favor  of  Tkird  Person. 

The  holder  of  the  absolute  title  to  land 
may  convey  to  another  by  absolute  deed  and 
make  the  deed  an  equitable  mortgage  in  favor 
of  a  third  person. 

[See  note  at  end  of  this  case.] 

Proof    that    Deed    Was    Intended    as 
Morteage. 

One  asserting  that  a  deed  absolute  on  its 
face  was  in  reality  an  equitable  mortgage  has 
the  burden  of  proving  that  fact  by  clear,  cer- 
tain, conclusive,  and  unequivocal  evidence. 

Same. 

In  a  suit  to  redeem  land  from  an  alleged 
equitable  mortgage,  evidence  is  held  to  be  in- 
sufficient to  show  that  a  deed  absolute  on  its 
face  was,  in  fact,  a  mortgage. 

Appeal  from  Supreme  Judicial  Court,  Ken- 
nebec county. 

Action  by  Frank  E.  Jackson,  plaintiff, 
against  Wilbur  A.  Maxwell,  defendant.  Judg- 
ment for  plaintiiT.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

C.  A.  Knight  and  Alfred  B.  White  for 
plaintiff. 

Andrews  d  Xelaon  for  defendant. 

[367]  Spear,  J. — The  undisputed  facts  in 
this  case  are  as  follows:  In  1889  the  plain- 
tiff became  the  owner  of  an  orchard  in  the 
town  of  Monmouth,  which  has  become  the 
subject  of  the  present  controversy.    It  would 


appear  from  the  evidence  that  this  property 
was,  all  along,  until  it  was  paid,  subject  to 
a  mortgage  to  Dr.  Marston.  In  1892  the 
plaintiff  by  warranty  deed  conveyed  the 
orchard,  subject  to  the  Marston  mortgage, 
to  B.  F.  Tolman  of  Waltham,  Mass.  At  the 
time,  the  plaintiff  was  owing  Tolman  $2,000 
and  later  had  more  money  of  him.  Althougli 
informed  by  Jackson,  as  he  says,  that  the 
Marston  mortgage  was  ''all  paid  up,"  Tolman 
found  upon  investigation  that  he  "had  only 
two  days  to  redeem  it  in."  Upon  this  mort- 
gage he  paid  $1210.  The  equity  expired  in 
his  hands  and  he  acquired  an  absolute  title, 
free  from  any  agreement,  whatever,  with 
Jackson. 

The  case  also  shows  that  Tolman,  on  May 
24,  1895,  gave  to  Wilbur  A.  Maxwell,  the  de- 
fendant, a  quitclaim  deed,  with  covenants  of 
warranty  against  all  incumbrances  made  or 
suffered  by  him  and  against  the  lawful  claims 
and  demands  of  all  persons,  claiming,  by, 
through  or  under  him.  The  plaintiff  so  far 
as  the  papers  show  was  an  entire  strang^er  to 
this  transaction.  The  bill  alleges  that  Tol- 
man held  the  warranty  deed  as  a  mortgage, 
and  the  title  by  foreclosure  in  trust,  for  him. 
While  under  the  evidence  this  contention  could 
not  be  conceded,  it  is  immaterial  whether  it 
be  so  or  not.  A,  holding  absolute  title,  may 
convey  to  B,  by  absolute  deed,  and  make  the 
deed  an  equitable  mortgage  in  favor  of  C. 
Whether  this  can  be  done  is  a  matter  of 
proof,  not  of  law. 

The  plaintiff  further  alleges  that  the  de- 
fendant agreed  to  advance  the  amount  due 
from  the  plaintiff  to  Tolman,  and  take  a 
deed  from  Tolman,  "which  should  pilrport  to 
convey  a  fee  and  be  absolute  on  its  face  but 
which  in  fact  should  be  a  mortgage  on  secu- 
rity," for  the  money  advanced. 

It  is  incumbent  upon  the  plaintiff  to  prove 
by  the  degree  of  evidence  required  in  this 
class  of  cases  that  not  only  he,  himself,  under- 
stood this  transaction  to  be  a  mortgage,  but 
that  Maxwell,  as  well,  understood  it  in  the 
same  way.  Stinchfield  v.  Milliken,  71  Me. 
page  567.  "The  criterion  is  the  intention  of 
the  parties." 

We  may  perhaps  first  properly  allude  to  the 
degree  of  evidence  required  to  convert  a  deed 
into  a  mortgage.  It  is  and  should  be  very 
[368]  high.  Otherwise  no  man  would  be  safe 
in  taking  a  deed  of  property,  especially  with 
prospects  of  rapid  increase  in  value.  When  it 
had  doubled  or  trebled,  it  would  be  onlv 
necessary  for  the  grantor  to  bring  witnesses 
to  testify  to  an  agreement,  that  the  deed 
was  regarded  as  an  equitable  mortgage,  to 
enable  him,  upon  payment  of  the  purchase 
price  and  interest,  to  redeem.  So  dangerous 
is  the  doctrine  of  converting  an  absolute  deed 
into  a  mortgage  that  some  States  deny  the 
application  of  the  doctrine  at  all,  except  upon 
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proof  of  fraud,  accident  or  mistake.  This 
is  the  rule  in  Connecticut,  Florida,  Georgia, 
Kentucky,  North  Carolina  and  Rhode  Island. 
In  New  Hampshire,  R.  S.  Chap.  139,  Sec.  2, 
and  Pennsylvania,  Act  of  June  8,  1881,  San- 
key  V.  Hawley,  118  Pa.  St.  30,  13  Atl.  208; 
O'Donell  v.  Vandersaal,  213  Pa.  St.  551,  63 
Atl.  60;  such  agreements  have  no  force  un- 
less inserted  in  the  deed.  By  Code  1906, 
Miss.  Par.  4783,  the  grantor  must  be  in 
possession,  to  attack  a  deed.  In  every  other 
State  the  rule  gives  expression  to  the  high 
degree  of  evidence  required  to  convert  a  deed 
absolute  into  a  mortgage,  by  the  use  of  such 
terms  as  "clear  and  certain,"  "conclusive," 
*' unequivocal."  The  great  source  of  author- 
ity holds  that  the  plaintifT  must  prove  his 
K'ase,  "by  force  of  evidence  sufficient  to  com- 
mand the  unhesitating  assent  of  every  reason- 
able mind."  "The  evidence  must  be  of  such 
weight  and  character  as  would  justify  a  court 
in  reforming  a  written  instrument,  which 
upon  the  ground  of  mistake  did  not  set  forth 
the  intention  of  the  parties  thereto."  How- 
land  V.  Blake,  97  U.  S.  624,  24  U.  S.  (L.  ed.) 
1027.  The  degree  of  evidence  required  to  re- 
form a  written  instrument  is  found  in  the 
<-a8CS  collated  in  Liberty  v.  Haines,  103  Me. 
182,  68  Atl.  738.  These  citations  all  agree 
in  demanding  proof  practically  beyond  a  rea- 
sonable doubt.  The  testimony  must  be  above 
suspicion.  It  cannot  be  warped  by  the  bias 
or  interest  of  a  party.  See  paragraph  1, 
page  627,  Howland  v.  Blake,  supra.  Finally 
may  be  cited  the  principle  found  in  this  case 
on  page  626,  as  a  salutary  rule  for  the  gov- 
ernment of  this  class  of  cases:  "In  each  case 
the  burden  rests  upon  the  moving  party  of 
overcoming  the  strong  presumption  arising 
from  the  terms  of  a  written  instrument.  If 
the  proofs  are  doubtful  and  unsatisfactory, 
if  there  is  a  failure  to  overcome  thiii  presump- 
tion by  testimony  entirely  plain  and  convinc- 
ing beyond  reasonable  controversy,  the  writing 
will  be  held  to  express  correctly  the  intention 
of  the  parties.  A  judgment  of  the  court,  a 
deliberate  deed  of  writing,  are  of  too  much 
solemnity  to  be  brushed  away  by  loose  and 
inconclusive  evidence.  [369]  Story,  Eq.  Jur. 
Sec.  152;  Kent  v.  Lasley,  24  Wis.  654;  Har- 
rison V.  Juneau  Bank,  17  Wis.  340;  Harter 
V.  Christoph,  32  Wis.  246;  McClellan  v.  San- 
ford,  26  Wis.  595." 

If  we  now  advert  to  the  testimony  upon 
which  the  plaintiff  seeks  to  transform  a  deed, 
absolute  in  terms,  into  a  mortgage,  we  find 
the  following  given  by  Jackson,  the  party  in 
interest,  nineteen  years  after  the  alleged  con- 
versation is  claimed  to  have  taken  place. 
After  stating  that  he  had  been  to  several 
parties  with  an  endeavor  to  find  some  one 
who  would  pay  his  indebtedness  to  Tolman 
he  proceeded  to  say:  "And  in  the  meantime, 
1  wrote  my  cousin,  Mr.  Maxwell,  about  tak- 


ing up  the  moi-tgage,  and  we  went  up  to  Mr. 
Maxwell's  house  and  met  him  in  the  yard. 
I  introduced  Mr.  Tolman  to  him  and  I  said  to 
Mr.  Tolman:  'You  have  a  claim  on  the 
orchard  there  to  about  one-third  of  the  value 
of  it;'  and  I  said  to  Mr.  Maxwell:  'It  is  a 
small  amount  and  I  want  you  to  take  it 
up'  and  he  said  he  would.  He  said:  *I 
will,  why  certainly  I  will;'  and  we  went  into 
the  house  and  had  dinner  and  I  went  home 
with  Tolman  and  the  arrangement  was,  Mr. 
Maxwell  should  take  Mr.  Tolman  doi^Ti  to 
Augusta  and  fix  up  the  deeds."  But  this 
statement  was  evidently  not  satisfactory  to 
counsel  and  he  attempted  to  call  his  attention 
to  a  further  statement  as  follows:  Q.  In 
this  conversation  was  there  anything  said 
about —  This  was  objected  to  and  counsel 
did  not  proceed  further  in  this  particular 
line,  but  asked  this  question:  Q.  To  come 
back  to  the  conversation  you  had  with  Mr. 
Maxwell  in  the  yard  in  Tolman's  presence, 
what  else  was  said?  A.  I  said,  you  are  locat- 
ed here  to  take  care  of  the  place  while  I  am 
away — I  am  going  away.  Then  counsel  fur- 
ther says:  1  simply  want  to  remind  you — 
At  this  juncture  the  court  intervened  and 
observed  that  it  would  hardly  be  proper  to 
make  any  suggestion  at  this  point.  But  coun- 
sel persisted  and  finally  asked  the  question  as 
to  what  conversation  he  had  with  Maxwell 
'•relative  to  your  financial  condition,"  and 
here  the  plaintiff,  having  finally  got  a  clue 
to  what  he  wanted  to  say,  makes  another 
entirely  different  statement  from  his  first  one, 
saying:  "After  introducing  Mr.  Tolman,  I 
said  to  Mr.  Maxwell:  'Mr.  Tolman  has  a 
plaim  over  this  orchard  for  $2,000,  and  I 
want  you  to  take  it  up  and  hold  it  on  a  mort- 
gage until  I  can  pay  it  back,  and  I  will  pay 
it  back  with  interest,  and  you  pick  the 
apples  and  look  after  the  orchard  while  I  am 
away.' " 

[370]  It  should  here  be  observed  that  we 
are  now  considering  this  testimony  as  the 
uncontradicted  evidence  of  the  plaintiff.  No 
finding  of  fact  can  change  it.  The  only 
finding  to  be  made  is  one  of  law,  whether  such 
testimony  comes  within  the  well  settled  rules 
of  evidence,  touching  the  proof  required  to 
convert  a  deed  absolute  into  a  mortgage.  Ac- 
cordingly, independent  of  any  finding  of  fact 
by  the  sitting  Justice,  we  are  of  the  opinion 
that  this  ex  parti  testimony,  nineteen  years 
old,  conflicting  in  itself,  does  not  meet  the 
high  degree  of  proof  demanded  in  this  class 
of  cases.  In  his  voluntary  statement  before 
he  was  allowed  to  make  his  later  conflicting 
statement  Jackflon  never  mentioned  the  word 
"mortgage"  at  all.  Tolman  in  his  testimony 
adds  nothing  to  the  force  of  the  plaintiff's 
evidence  tending  to  establish  that  the  deed 
given  by  him  to  Maxwell  was  to  be  regarded 
as  a  mortgage.    We  think  the  true  inference 
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of  law  to  be  derived  from  this  undisputed 
testimony  is,  that  the  most  the  plaintiff  could 
claim,  was  that  the  conveyance  of  Tolman  to 
Maxwell  was  a  conditional  sale. 

But  this  testimony  does  not  stand  uncon- 
tradicted. It  is  squarely  and  positively  de- 
nied by  the  defendant,  Maxwell,  who,  from 
anything  that  appears  in  this  case,  must  be 
regarded,  at  least,  to  be  as  reliable  a  witness 
as  the  plaintiff.  The  evidence  shows  him 
to  be  a  man  of  substance  and  character,  who, 
through  an  industrious  and  proper  use  of  his 
efforts  for  nineteen  years,  has  successfully 
cultivated  and  cared  for  this  orchard.  At 
the  outset  Maxwell  freely  admits  that  he 
agreed  with  Jackson  that  if  he  wanted  to  pay 
for  this  orchard  within  a  year  he  would  con- 
vey it  to  him.  But  this,  as  the  evidence 
shows,  was  on  condition  that  he  paid  within 
a  year.  On  cross-examination  the  defendant 
testified  as  follows:  Q.  You  knew  perfectly 
well  he  had  an  interest  in  the  orchard?  A.  I 
knew  he  had  had.  Q.  Didn't  you  know  at 
the  time?  A.  No;  I  knew  he  had  had. 
Q.  What  was  he  around  there  for?  A.  To 
help  Mr.  Tolman  g^t  rid  of  it;  Mr.  Tolman 
and  he  were  good  friends.  Q.  And  did  he 
tell  you  he  had  an  interest  in  the  orchard? 
A.  No;  Tolman  was  the  one  that  had  the 
orchard.  Q.  Why  did  you  give  him  the 
right  to  redeem?  A.  He  was  fussing  around 
there  and  made  a  lot  of  talk  about  too  cheap, 
and  I  says:  **If  you  want  this  back  at  the 
end  of  the  year,  you  can  have  it.''  Q.  Tol- 
man claimed  to  vou  he  owned  the  orchard 
outright?  A.  Tolman  owned  that  orchard 
outright.  Q.  He  told  you  so?  A.  Yes,  sir. 
Q.  Then  what  did  [371]  you  want  to  pay 
any  attention  to  Jackson's  cl^im  for?  A.  I 
don't  know  why  I  did.  He  was  around  there 
talking  that  way  and  T  told  him  that. 
Q.  Didn't  he  tell  you  that  the  orchard  was 
his?  A.  No.  Q.  And  that  he  had  a  claim 
on  it?  A.  He  didn't  have  any  claim.  Q.  And 
you  simply  gave  him  the  right  of  redemption 
out  of  the  goodness  of  your  heart?  A.  Yes, 
sir;  I  don't  know  whether  he  had  any  right 
there.  Q.  But  he  did  stay  around  and  talk? 
A.  Yes,  sir;  he  did.  Q.  And  you  told  him 
that?  A.  I  told  him  he  might  have  that  at 
the  end  of  a  year  if  he  would  pay  the  bills 
on  it.  In  effect  this  testimony  differs  but 
little  from  that  of  Jackson  and  Tolman,  but 
fairly  establishes  the  conclusion  that  it  was 
never  Maxwell's  intention  that  this  convey- 
ance to  him  should  be  regarded  as  a  mort- 
gage. The  last  answer,  above  quoted,  shows 
just  how  Maxwell  understood  the  matter. 

But  it  is  said*  in  response  to  a  letter  from 
Mrs.  Jackson,  who  appears  as  a  witness  under 
the  name  of  Mrs.  Johnson,  that  he  went  to 
see  lier  and  had  conversation  with  lier  regard- 
ing Jackson's  right  to  take  back  this  orchard. 
Tliis  happened  just  a  few  days  before  the 
year  expired.     This  conduct  on  the  part  of 


Maxwell  was  in  perfect  harmony  with  what 
he  claims  was  his  arrangement  with  Jackson, 
that  if  he  woul^  pay  tiie  debt  and  for  the 
improvements,  within  a  year,  he  would  con- 
vey the  property  back  to  him.  Mrs.  John- 
son's testimony  has  no  tendency  to  contradict 
the  defendant's  contention.  On  the  other 
hand,  the  testimony  of  Mrs.  Maxwell  with 
reference  to  this  conversation  corroborates 
the  position  of  the  defendant.  She  says  in 
answer  to  the  question  of  what  eonversation 
took  place,  "She  came  out  to  the  carria*^ 
and  asked  how  much  that  orchard  was.  She 
said  Frank  thought  he  would  like  it  back  and 
asked  how  much  it  would  be  and  Mr.  Maxwell 
gave  her  the  figures."  She  says  Mr.  Maxwell 
further  told  the  then  Mrs.  Jackson  after  she 
said  she  did  not  think  Frank  would  want 
it  at  the  price — about  $3000  which  was  due 
on  it — that  Maxwell  would  like  to  know  as 
soon  as  possible  because  there  were  fences 
to  build.  It  was  in  the  spring  of  the  year 
and  there  were  fences  to  build ;  and  he  wanted 
to  go  to  work  there.  And  if  Mr.  Jackson 
wanted  to  buy  the  orchard  back  he  would  not 
care  to  do  the  work;  and  she  said:  'I  will 
cable  him  and  let  you  know.'  **  This  lan- 
guage clearly  shows  that  in  the  mind  of 
Maxwell  and  Mrs.  Johnson  the  question  wan 
whether  Jackson  "would  like  it  back."  Tliis 
is  confirmed  by  the  further  question  of  [372] 
Maxwell,  as  above  shown,  if  he  "wanted  to 
buy  the  orchard  back"  he  would  not  care  to 
do  the  work,  etc.  The  language  "to  buy  the 
orchard  back"  is  significant  and  shows  what 
Maxwell's  conception  of  the  transaction  was. 
The  testimony  of  Mrs.  Maxwell  from  any- 
thing that  appears  in  this  case  is  certainly 
as  reliable  as  the  testimony  of  Mrs.  Johnson 
and  in  so  far  as  it  contradicts  her  is  entitled 
to  equal  weight. 

Tlie  burden  is  heavily  upon  the  plaintiff  to 
establish  the  truth  of  his  contention.  To  do 
this  under  the  universal  rules  of  law  it  was 
incumbent  upon  him  to  produce  testimony 
that  should  be  conclusive  and  convincing,  as 
has  already  been  shown  by  the  authorities 
cited. 

But  the  evidence  in  favor  of  the  defendant 
does  not  end  here.  The  circumstances  and 
probabilities  corroborate  his  contention.  In 
Howland  v.  Blake,  above  cited,  the  court  held 
that  the  fact  that  a  deed,  alleged  to  have  been 
a  mortgage,  was  not  challenged  for  eight 
years  was  a  circumstance  in  contradiction  of 
the  claim.  In  the  case  before  us,  however, 
for  nineteen  years  the  plaintiff  slumbered  on 
his  rights,  with  the  exception  of  an  inquiry 
made  at  the  end  of  the  first  year,  to  which 
allusion  has  been  made;  and  not  a  scrap  of 
writing  ever  passed  between  the  parties  dur- 
ing this  time,  nor  did  the  plaintiff,  himself, 
ever  make  any  inquiry  about  it  except  that, 
about  five  years  after  the  transaction,  he 
called  at  Maxwell's  blacksmith  shop  in  Mon- 
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outh,  when  he  says  he  told  Maxwell  he  was 
not  acting  square;  that  he  agreed  to  give  up 
the  orchard  on  payment  of  money  and  im- 
provements, Maxwell's  version  of  which  is, 
''he  wanted  me  to  give  him  $20.00;  he  said 
he  was  hard  up.  He  said  I  got  that  orchard 
too  cheap.  I  told  him  I  put  in  all  the  money 
I  wanted  to;  that  is  the  last  I  heard  until 
this  started  up  last  April."  This  indifference 
and  delay  is  not  the  conduct  of  a  man  who 
believed  that  he  had  a  subsisting  interest  in 
this  orchard  and  a  right  of  redemption.  It  is 
inconsistent  with  the  claim  that  the  deed 
was  a  mortgage  and  consistent  with  the  de- 
fendant's contention  that  it  was  an  absolute 
sale,  conditioned  upon  the  right  of  the  plain- 
tiff to  pay  the  debt  and  improvements  and 
take  it  back  at  the  end  of  a  year. 

But  this  is  not  all.  The  testimony  of 
Daniel  Boynton,  the  only  witness  in  the 
«ase,  whose  testimony  as  to  the  value  of  this 
orchard  in  1895,  can  be  considered  as  of  any 
value,  gives  this  very  significant  testimony. 
A.  Mr.  Jackson  came  to  me,  and  wanted  to' 
know  if  I  would  buy  that  orchard;  and  I 
told  him  I  had  not  thought  of  it;  [$73]  and 
he  talked  some  time,  and  he  said  to  me  to 
make  a  price  of  what  I  thought  the  orchard 
was  worth;  and  after  a  while  I  told  him 
what  I  thought  it  would  be  worth.  Q.  What 
was  it?  A.  Two  thousand  dollars,  if  it  was 
in  such  good  shape  as  I  thought  it  might  be. 
And  then  nothing  would  do  but  I  must  go  and 
look  at  it.  Q.  And  did  you  go?  A.  Yes,  sir; 
I  harnessed  my  team  and  we  went  up  there  and 
looked  at  it.  And  I  told  hini  I  would  not  give 
$2000 — it  was  not  worth  it  to  me,  the  con- 
dition it  was  in.  The  place  had  been  neglected 
for  three  or  four  years,  and  somebody  had 
went  in  there — they  had  hired  somebody  to 
do  the  cutting  of  the  bushes.  And  they  had 
been  cut  so  they  laid  down;  and  the  aniall 
brush  and  bushes  had  grown  up  all  through 
this  brush  and  all  through  the  orchard;  and 
I  didn't  want  the  job  myself  of  clearing  it 
up;  and  I  didn't  take  the  orchard."  Thia 
testinliony,  if  true,  is  an  overwhelming  cir* 
cumstance  touching  the  true  character  of  thia 
transaction.  Mr.  Boynton  was  an  orchardist 
himself,  living  right  across  the  pond  from 
this  orchard,  and  familiar  with  the  value 
of  orchards  in  the  vicinity  of  Monmouth.  He 
says  he  examined  this  orchard,  upon  request 
of  Jackson,  as  a  prospective  purchaser  and 
declined  to  offer  $2000.  The  first  inquiry 
is,  is  this  testimony  true?  Can  its  character 
aind  truthfulness  be  questioned?  It  is  re- 
butted, indeed,  by  Jackson  on  his  cross-ex- 
Amination  before  Boynton  had  testified,  by 
ji  denial  that  he  ever  saw  Mr.  Boynton  till 
the  trial.  But  after  Boynton  had  testified,  in 
detail,  as  to  what  was  said  and  done,  both 
upon  direct  and  cross-examination,  Jackson 
did  not  take  the  stand  to  deny  or  contradict 
A   single  sentence  given  by  Boynton.     Thia 


testimony  shows  a  reckless  indifference,  on 
the  part  of  Jackson,  of  a  proper  regard  for 
truth,  and  stamps  with  suspicion  the  charac- 
ter of  the  testimony  upon  which  he  seeks  to 
reform  a  written  instrument.  The  testimony 
of  such  a  witness,  whatever  the  source  of  its 
weakness,  does  not  meet  the  standard  of  proof' 
required.  It  is  unquestionably  erroneous  if 
not  intentionally  false,  for  the  statement  of 
Boynton  cannot  be  challenged. 

Again,  if  Mr.  Boynton's  testimony  be  true, 
there  appears  another  statement  which  not 
only  contradicts  Jackson's  word,  but  his  whole 
attitude  towards  this  transaction  when  he 
got  Maxwell  to  advance  $2000.  Bo^'nton  says 
Jackson  asked  him  to  make  an  offer  on  this 
orchard,  *'and  after  a  while  I  told  him  what 
I  thought  it  woilld  be  worth.  Q.  What  was 
it?  A.  Two  thousand  dollars  if  it  was  in 
such  good  shape  as  I  thought  it  might  be." 
Now  what  occurred  is  [374]  the  crucial  test 
of  Jackson's  position,  showing  his  manifest 
eagerness  to  sell  for  $2000.  Mr.  Boynton 
says:  ^'And  then,  nothing  would  do  but  I 
must  go  and  look  at  it,"  and  he  did  and  de- 
clined to  pay  $2000.  He  did  not  say  any- 
thing to  Boynton  about  an  equitable  mort- 
gage, or  obtaining  money  on  the  orchard  as 
security.  He  wanted  to  sell.  And  the  only 
reasonable  inference  from  this  uncontradicted 
testimony  is  that  he  was  ready  and  even 
anxious  to  sell  for  $2000,  as  he  insisted  upon 
Boynton's  examination  of  it  at  this  price. 

This  fully  corroborates  Maxwell  and  fairly 
authorizes  the  inference  that  Jackson's  only 
aim  was  to  get  a  purchaser  who  would  pay 
the  debt  of  his  friend,  Tolman,  and  that  his 
claim  at  the  time  of  the  transaction  of  the 
great  value  of  the  orchard  in  excess  of  the 
amount  due  Tolman  was  to  induce  Maxwell 
to  advance  the  money.  Furthermore,  the 
testimony  of  Boynton  shows  that  the  market 
value  was  not  over  $2000.  If  this  be  so,  then 
appears  another  unimpeachable  circumstance 
that  proves  the  transaction  was  not  a  mort- 
gage. Is  it  probable  that  Maxwell  would 
have  taken  a  mortgage  on  a  piece  of  real 
estate  in  Monmouth  at  its  full  face  value? 
It  is  almost  inconceivable  that  any  ordinary 
businese  man  would  do  it.  But  it  was  per- 
fectly business  like  for  Maxwell  to  say,  when 
Jackson  was  magnifying  the  value  of  this 
property,  that  if  he  wanted  to  buy  it  back 
in  a  year,  with  the  improvements,  he  could 
do  so. 

But  it  seems  unnecessary  to  go  further.  We 
are  of  the  opinion  that  the  true  inference  to 
be  drawn  from  the  unquestionable  facts  is 
that  the  transaction  in  question  was  not  a 
mortgage,  but  a  conditional  sale,  if  anything. 
Again,  the  delay  of  nineteen  years  is  utterly 
inconsistent  with  the  contention  that  the 
deed  absolute  in  form  was  a  mortgage.  Men 
do  not  slumber  on  their  rights  in  this  way. 
Maxwell  most  certainly  would  not  have  ex- 
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pended  Jiis  labor  and  applied  his  personal 
skill  as  an  orchardist,  to  have  them  both 
consumed  in  thcf  inadequate  return  to  be 
founds  in  an  accounting,  and  the  amount  due 
for  redemption.  His  natural  skill,  the  be- 
stowal of  which  upon  an  orchard  makes  the 
^iiference  between  a  thrifty,  good  bearing 
tree  and  a  scrubby  worthless  one,  so  common- 
ly contrasted,  side  by  side,  in  adjacent  own- 
erships, Maxwell  will  have  entirely  lost,  as 
he  can  recover  nothing  for  the  prosperous  con- 
dition of  the  orchard.  That  he  would  have 
wasted  his  entire  time  and  energy,  for  the 
best  part  of  his  life,  upon  an  orchard  he  did 
not  consider  his  own  seems  absurd  and  pre- 
posterous. From  the  inherent  [375]  evidence 
of  the  whole  case,  it  is  apparent  Maxwell 
never  understood  he  was  giving  a  mortgage 
and  accordingly  no  such  mutuality  of  under- 
standing is  found  as  is  necessary  to  establish 
proof  of  a  mortgage. 

Appeal  sustained. 

Bill  dismissed  with  costs. 
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I.  Scope  of  Note. 

Without  discussing  generally  the  doctrine 
of  the  construction  of  an  absolute  deed  as  an 
equitable  mortgage  (see  19  R.  C.  L.  tit.  Mart- 
gages f  par.  29,  et  seq.)  this  note  considers  un- 
der what  circumstances  that  doctrine  applies 
in  favor  of  a  third  person;  that  is,  when  a 
person  other  than  the  grantor  may  assert 
the  rightfi  of  a  mortgagor  in  the  premises. 
Cases  controlled  by  a  bond  to  n^convey  are 
nut  included. 

JI,  In  General. 

"In  equity  a  mortgage  is  not  prevented 
because  tlie  conveyance  does  not  come  from 


the  equitable  mortgagor.  It  is  sufficients 
that  the  debtor  has  an  interest  in  the 
property  conveyed,  either  legal  or  equitable. 
Having  such  an  interest,  if  he  procures 
a  conveyance  to  one  who  advances  money 
upon  it  for  him,  taking  the  property  as 
security  for  the  money  advanced,  he  has 
a  right  to  redeem.  The  grantee  in  sudi  case^ 
acquiring  the  title  by  his  act,  holds  it  as 
his  mortgagee."  Stinchfield  v.  Milliken,  71 
Me.  567. 

Where  a  third  person  is  the  holder  of  the 
equitable  title  to  property,  and  causes  the 
conveyance  to  be  made  to  his  creditor  as 
security,  such  conveyance,  though  absolute  in 
form,  is  an  equitable  mortgage  in  favor  of 
the  third  person.  Parmer  v.  Parmer,  88  Ala. 
545,  7  So.  667;  Sweet  v.  Mitchell,  15  Wis. 
642;  Swift  v.  State  Lumber  Co.  71  Wis.  470, 
37  N.  W.  441;  Polly  v.  Gumney,  157  Wis. 
362,  147  N.  W.  356.  See  also  Nelson  v. 
Kelly,  91  Ala.  569,  8  So.  690.  And  see  the 
cases  cited  in  the  succeeding  subdivisions  of 
this  note. 

**It  is  frequently  the  case  that  parties  de- 
sire to  give  security  upon  lands  the  title  to 
which  is  not  in  them,  but  is  subject  to  their 
control.  It  is  also  frequently  that  they  de- 
sire to  give  it  upon  lands  owned  by  them,  but 
liable  to  be  sold  on  judicial  proceedings 
against  them.  The  rule  itself  being  once 
established,  that  parol  evidence  may  be  ad- 
mitted to  show  an  absolute  deed  a  mortgage, 
when  such  an  agreement  is  clearly  established, 
we  do  not  think  it  material  whether  a  ju- 
dicial sale  was  adopted  merely  as  a  means 
of  conveying  the  title  to  the  mortgagee,  or 
whether  it  was  conveyed  to  him  by  some  third 
party  for  and  on  account  of  the  mortgagor. 
These  circumstances  furnish  no  substantial 
grounds  for  disinguishing  the  case  from  a 
direct  conveyance  from  the  mortgagor,  and 
the  cases  which  have  established  the  rule  do 
not  make  any  distinction.''  Sweet  v.  Mitchell, 
15  Wis.  642. 

Hie  rule  has  been  laid  down  that  without 
an  ownership  in  lands  there  can  be  no  mort- 
gage of  them;  and  therefore  that  a  deed  can- 
not operate  as  a  mortgage  in  favor  of  a  third 
person  unless  the  third  person  has  an  interest 
as  owner  in  the  lands  thereby  conveyed. 
Heaton  v.  Gaines,  198  111.  479,  64  N.  £.  1081; 
Bennett  v.  Harrison,  115  Minn.  342,  132  N. 
W.  309,  37  L.R.A.(N.S.)  621.  See  also  Down- 
ing V.  Woodstock  Iron  Co.  93  Ala.  262,  9  So. 
177;  Kean  v.  Landrum,  72  S.  C.  556,  52  S. 
E.  421.  In  Bennett  v.  Harrison,  supra,  the 
court  said:  "It  is  elementary  that  any  inter- 
est in  real  estate  which  may  be  sold  or  aa- 
signed  may  be  mortgaged;  and,  conversely, 
that  some  estate  or  interests  capable  of  being 
mortgaged,  held  by  the  mortgagor,  is  essential 
to  the  existence  of  a  mortgage.  When  a 
transaction  constitutes  a  mortgage,  therefore^ 
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tliere  must  be,  either,  independently  of  the 
transaction,  some  interest  in  the  mortgagor 
capable  of  being  mortgaged,  or  through  the 
transaction  itself  such  interest  must  be  ac- 
quii-ed  by  the  mortgagor." 

In  Morris  v.  Budlong,  78  N.  Y.  543,  the  pur- 
chaser at  a  foreclosure  sale  was  found  to  be 
a  mortgagee  in  favor  of  the  wife  of  the  for- 
mer owner  of  the  premises.  And  see  Hutoh- 
ings  V.  Clerk,  reported  in  full,  post,  this 
volume,  at  page  979  as  to  effect  of  an  agree- 
ment between  the  purchaser  at  an  execution 
sale  and  the  husband  of  the  execution  debtor. 

In  order  to  establish  that  a  deed  absolute 
on  its  face  is  a  mortgage,  it  must  appear 
that  a  debt  existed  due  from  the  person 
claimed  to  be  the  mortgagor  to  the  person 
claimed  to  be  the  mortgagee.  Moseley  v. 
Moseley,  86  Ala.  280,  5  So.  732  {complained 
in  Glass  v.  Hieronymus,  125  Ala.  140,  28  So. 
71,  82  Am.  St.  Rep.  225)  ;  Stollenwerck  v. 
Marks,  reported  in  full,  post,  this  volume,  at 
page  981;  Burgett  v.  Osborne,  172  111.  227,  50 
N.  E.  206;  Heaton  v.  Gaines,  108  111.  479, 
64  N.  E.  1081;  Greff  v.  Hobbs  (la.)  150  N. 
W.  429;  Miller  y.  Miller,  101  Md.  600,  61  Atl. 
210;  Merritt  v.  Brown,  19  N.  J.  £q.  286. 
A  mere  option  on  the  part  of  the  husband  of 
the  grantor  to  repurchase  is  not  sufficient. 
Stringfellow  y.  Braselton,  54  Tex.  Civ.  App. 
1,  117  S.  W.  204.  But  it  has  been  held  that 
"it  is  not  important  that  ali,  or  even  any, 
of  the  debt  did  not  exist  at  the  time,  but 
was  to  be  advanced  afterwards."  Tenvoorde 
y.  Tenvoorde,  128  Minn.  126,  150  N.  W.  396. 
To  the  same  effect,  see  Stitt  v.  Rat  Portage 
Lumber  Co.  96  Minn.  27,  104  N.  W.  561. 
''Neither  is  it  any  the  less  a  mortgage  that 
the  advance  is  made  wholly  upon  the  security, 
and  without  any  personal  obligation  on  the 
part  of  the  borrower  to  make  repayment.  2 
I.ead.  Cas.  Eq.  (4th  Am.  Ed.)  part  2,  p.  1990." 
Fisk  V.  Stewart,  24  Minn.  97. 

As  is  pointed  out  in  the  reported  case, 
the  question  whether  an  instrument  appear- 
ing to  be  an  absolute  deed  is  in  fact  a  mort- 
gage depends  on  the  intention  of  the  parties 
at  the  time  the  deed  is  made.  Low  v.  Graff, 
80  111.  360;  Iowa  State  Sav.  Bank  v.  Coonrod, 
97  la.  106,  66  N.  W.  78;  Stinchfield  v.  Milli- 
ken,  71  Me.  567;  Miller  v.  Miller,  101  Md. 
600,  61  Atl.  210.  'at  is  a  question  of  the 
intention  of  the  parties'  and  not  the  form 
of  words  or  of  the  instrument."  Hall  v. 
0*Connell,  52  Ore.  164,  95  Pac.  717,  96  Pac. 
1070. 

///.  With  Respect  to  Oimer  of  Premises 
before  Judicial  Sale  Thereof. 

1.  I>EED  Construed  as  Mortgage, 

a.  General  Rule, 

NumerouR  cases  have  arisen  wherein  a  deed 
issued  in   accordance  with  a   foreclosure  or 


execution  sale  has  been  adjudged  to  be  a 
mortgage  in  favor  of  the  debtor  who  former- 
ly owned  the  premises.  Where  the  grantee 
purchases  for  the  debtor,  under  an  agree- 
ment to  loan  the  debtor  the  purchase  price 
and  to  take  the  title  as  security  therefor, 
or  where  the  grantee  takes  a  deed  subsequent 
to  the  sale  but  before  the  equity  of  the  debtor 
is  extinguiflhed,  agreeing  to  preserve  the 
equity  of  the  debtor,  the  grantee  holds  only 
the  title  of  a  mortgagee,  and  the  debtor  is 
entitled  to  redeem. 

Arkaauae. — ^Anthony  v.  Anthony,  23  Ark. 
479. 

Colorado, — Reitze  v.  Humphreys,  53  Colo. 

177,  125  Pac.  518. 

7?/ifiow.— Reigard  v.  McNeil,  38  111.  400; 
Smith  v.  Doyle,  46  111.  451;  Pensoneau  v. 
Pulliara,  47  111:  68;  Klock  v.  Walter,  70  111. 
416;  Smith  v.  Knoebel,  82  111.  392;  Strong 
V.  Shea,  83  111.  575;  Union  Mut.  L.  Ins.  Co. 
v.  Slee,  110  ni.  35;  Trogdon  v.  Trogdon,  164 
111.  144,  45. N.  E.  575;  Peterson  v.  Peterson, 
192  111.  App.  553.  Compa/re  Stephenson  v. 
Thompson,  13  111.  186. 

Indiana. — Beatty  v.  Bnimmett,  94  Ind.  76. 

loica. — Roberts  v.  McMahan,  4  G.  Greene 
34;  Byers  v.  Johnson,  89  la.  278,  56  N.  W. 
449;  McElroy  v.  Allfree,  131  la.  112,  108 
N.  W.  116,  117  Am.  St.  Rep.  412.  See  also 
Foster  v.  Ross,  126  la.  190,  101  N.  W.  771. 

TTfTifMc^.— McKibben  v.  Diltz,  138  Ky.  684, 
128  S.  W.  1082,  137  Am.  St.  Rep.  408;  Nich- 
ols V.  Marquess,  141  Ky.  642,  133  S.  W.  562. 
Brey  v.  Barbour,  20  S.  W.  899.  Compare 
Kenny  v.  Marsh,  2  A.  K.  Marsh.  47. 

Massachusetts. — Hutchings  v.  Clerk,  report- 
ed in  full,  post,  this  volume,  at  page  979.  See 
also  Potter  v.  Kimball,  186  Mass.  120,  71  N. 
E.  308. 

MinnesoUh. — Fisk  v.  Stewart,  24  Minn.  97. 

Missouri. — Turner  v.  Johnson,  95  Mo.  431, 
7  S.  W.  570,  6  Am.  St.  Rep.  62.  Compare 
Price  v.  Evans,  26  Mo.  30. 

jHehra^ka. — Dickson  v.  Stewart,  71  Neb. 
424,  08  N.  W.  1085,  115  Am.  St.  Rep.  696. 

"Neto  Jersey, — Combs  v.  Little,  4  N.  J.  Eq. 
310,  40  Am.  Dec.  207;  Barkelew  v.  Taylor,  S 
N.  J.  Eq.  206;  McKee  v.  Griggs,  51  N.  J.  Eq. 

178,  26  Atl.  168;  Snyder  v.  Greaves,  21  Atl. 
291.  Compare  (Merritt  v.  Brown,  19  N.  J. 
Eq.  286. 

tiew  York, — Umfreville  v.  Keeler,  1  Thomp. 
&  C.  486;  Morris  v.  Budlong,  78  N.  Y.  543; 
Moore  v.  Nye,  66  Hun  628  mem.  21  N.  Y.  S. 
94;  Richardson  v.  Beaber,  62  Misc.  542,  115  N. 
Y.  S.  821;  Maples  v.  O^Brien,  116  N.  Y.  S. 
175.  See  also  Sahler  v.  Signer,  37  Barb.  320; 
Tibbs  v.  Morris,  44  Barb.  138.  Compare 
Loom  is  V.  Loomis,  60  Barb.  22. 

North  Carolina. — Grudup  v.  Thomas,  126 
N.  C.  333,  35  S.  E.  602. 

North  Dofcofa.— See  Smith  v.  Hoff,  23  N.  D. 
37,  Ann.  Cas.  1914C  1072,  135  N.  W.  772. 
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Oregon. — Biekel  v.  Wessinger,  58  Ore.  98, 
113  Pac.  34. 

South  Dakota. — Wilson  v.  Williams,  16 
S.  D.  98,  91  N.  W.  453. 

Tf^nneaaee. — Guinn  v.  Locke,  1  Head  110; 
Robinson  v.  Lincoln  Sav.  Bank,  85  Tenn.  363, 
3  S.  W.  666;  Lewis  v.  Baylisa,  90  Tenn.  280, 
16  S.  W.  376. 

Texas. — Alexander  v.  Conley,  187  S.  W. 
^54.  Sec  also  Stafford  v.  Stafford,  96  Tex. 
106,  70  S.  W.  75,  29  Tex.  Civ.  App.  73,  71 
S.  W.  984. 

Utah. — Wasatch  Min.  Co.  v.  Jennings,  5 
Utah  243,  15  Pac.  65. 

Virgima, — Bachrach  v.  Bachrach,  111  Va. 
232,  68  S.  E.  985. 

West  Virginia. — Thacker  v.  Morris,  52  W. 
Va.  220,  43  S.  E.  141,  94  Am.  St.  Rep.  928; 
Harvey  v.  Shipe,  88  S.  E.  830. 

Wisconsin, — Wilcox  v.  Bates,  26  Wis.  465; 
Hoile  V.  Bailey,  58  Wis.  434,  17  N.  W.  322; 
Phelan  v.  Fitzpatrick,  84  Wis.  240,  54  N.  W. 
614.  See  also  Spencer  v.  Fredendall,  15  WMs. 
666;  Brown  ▼.  Johnson,  115  Wis.  430,  91 
N.  W.  1016. 

Canada, — Papineau  ▼.  Gurd,  2  Grant  Ch. 
<U.  C.)   512. 

'^It  is  well  settled  that  whenever  property 
is  transferred,  no  matter  in  what  form  or  by 
what  conveyance,  as  mere  security  for  a 
•debt,  whether  from  the  debtor  or  from  some 
other  person  at  his  request,  the  person  to 
whom  the  transfer  is  made  takes  merely  as 
a  mortgagee  and  has  no  other  rights  or  rem- 
edies than  the  law  accords  to  mortgagees. 
.  .  .  And  so,  also,  where  the  owner  of  the 
equity  of  redemption  procures  another  to  ad- 
vance money  to  bid  in  his  property  on  sheriff's 
sale,  and  take  a  title  thereof  for  the  benefit 
of  such  owner,  with  the  understanding  that 
he  will  reconvey  the  same  to  him  on  repay- 
ment of  the  money  so  advanced,  the  transac- 
tion, in  equity,  constitutes  a  mortgage." 
Phelan  v.  Fitzpatrick,  84  Wis.  240,  54  N.  W. 
614, 

So  in  Biekel  v.  Wessinger,  58  Ore.  98,  113 
Pac.  34,  the  court  said:  "The  authorities 
are  abundant  that  at  any  time  prior  to  an 
execution  sale  a  debtor  may  make  a  parol 
agreement  even  with  the  creditor,  that  the 
other  party  to  the  agreement  shall  take  the 
title  in  his  own  name  and  hold  the  same  as 
security  for  the  debt  and  extend  the  time 
for  payment.  The  situation  is  not  different 
in  principle  after  the  sale  and  prior  to  the 
execution  of  the  sheriff's  deed.  The  process 
of  divesting  the  judgment  debtor  of  his  title 
in  the  property  is  incomplete  until  the  execu- 
tion and  delivery  of  the  sheriff's  deed,  so 
that  it  matters  not  whether  the  parol  agree- 
ment was  made  before  or  after  the  sheriff's 
sale,  provided  it  is  made  prior  to  the  execu- 
tion of  the  deed.  Equity  regards  the  rights 
of  a  distressed  debtor  with  almost  guardian 


like  care,  and,  while  it  requires  clear  proof 
of  a  parol  defeasance  of  a  deed  absolute  in 
form,  yet,  when  the  defeasance  clause  is  once 
shown,  equity  will  go  to  the  utmost  in  afford- 
ing relief  and  in  cases  of  doubt  between  a 
mortgage  and  a  conditional  sale  will  almost 
always  decide  the  question  in  favor  of  a 
mortgage.  .  .  .  There  being  some  agree- 
ment between  the  parties,  the  question  recurs : 
Was  it  an  agreement  to  sell  back  the  property, 
or  was  it  a  mortgage?  The  test  held  by  most 
authorities  to  be  the  controlling  one  in  such 
eases  is  this:  Was  the  preceding  debt  ex- 
tinguished, or  was  it  continued?  If  it  was 
extinguished,  the  arrangement  would  only  be 
at  best  a  contract  for  the  resale  of  the  prop- 
erty; but,  if  the  debt  was  continued,  it  is 
taken  to  be  a  mortgage.*' 

In  Pennsylvania  the  rule  heretofore  stated 
was  at  one  time  in  force.  Sweetzer's  Appeal, 
71  Pa.  St.  264;  Gaines  v.  Brockerhoff,  136 
Pa.  St.  175,  19  Atl.  958,  26  W.  N.  C.  258.  See 
also  Payne  v.  Patterson,  77  Pa.  St.  134; 
Jones  V.  Pierce,  134  Pa.  St.  633,  19  Atl.  689. 
Compare  Fox  v.  Heffner,  1  Watt  AS.  (Pa.) 
372.  But  since  1881  by  statute  in  that  juris- 
diclrion  a  defeasance  in  an  absolute  deed  must 
be  in  writing.  See  Sterck  v.  Qermantown  Col 
27  Pa.  Super.  Ct.  836,  and  Purdon's  Dig. 
(13th  ed.)   vol.  5,  p.  5396. 

b.  Illustrations, 

In  Roberts  v.  MoMahan,  4  G.  Greene  (la.) 
34,  the  court  said:  "From  the  pleadings  and 
evidence  in  the  case,  we  regard  the  following 
facts  as  proved:  In  October,  1840,  John 
Hargrave  and  wife,  for  the  use  of  David 
Hendershot,  recovered  a  judgment  against  the 
complainant,  McMahan,  for  1110.16;  and  in 
October,  1841,  Amos  Ladd  recovered  a  judg- 
ment against  him  for  $116.62.  In  May,  1844, 
lot  364  in  the  city  of  Burlington  was  sold  to 
Roberts  to  pay  the  judgment  in  favor  of  Ladd. 
Prior  to  the  sale  there  was  an  agreement  be- 
tween McMahan  and  Roberts  by  which  Rob- 
erts undertook  to  advance  sufficient  money 
to  satisfy  the  Ladd  and  Hendershot  judg- 
ments, and  to  take  the  title  to  the  lot  as 
security  for  the  money  advanced,  and  twenty 
per  cent  interest.  Roberts  was  to  have  im- 
mediate possession  of  the  land  and  receive 
the  rents  and  profits.  In  consideration  of 
this  agreement  and  the  undertaking  of  Rob- 
erts to  pay  off  both  judgments,  Hendershot, 
who  stood  ready  to  pay  the  amount  of  both 
judgments  for  the  lots,  was  prevailed  upon 
not  to  bid.  After  the  sale,  Roberts  requested 
delay  in  the  payment  of  the  Hendershot  judg- 
ment until  he  obtained  the  sheriff*s  deed  But 
after  obtaining  the  deed,  he  refused  to  pay 
the  judgment,  and  refused  to  execute  writings 
to  McMahan  to  deed  the  lot  on  his  payment 
of  the  money  advanced.    The  rents  and  profits 
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received  by  Roberts  amounted  to  more  than 
he  had  advanced  in  the  purchase  of  the  lot. 
On  this  state  of  facts  the  court  below  found 
for  complainant ;  and  the  defendant  now  seeks 
to  reverse  the  decree.  On  a  careful  examina- 
tion of  the  bill,  answer  and  depositions,  we 
can  discover  no  good  reason  for  disturbing 
the  decree.  The  entire  transaction  shows  an 
intention  to  create  and  secure  a  debt  from 
McMahan  to  Roberts.  The  purchase  was 
made  in  Roberts'  name,  for  the  purpose  of 
securing  the  debt.  The  deed  luider  this  con- 
tract amounted  to  nothing  more  than  a  mort- 
gage. Roberts,  as  mortgagee  and  as  trustee 
of  McMahan,  received  full  payment  of  his 
debts  in  the  rents  and  profits  collected  by  him 
from  the  mortgaged  premises.  It  is  true,  as 
insisted,  that  if  we  were  to  follow  the  deed 
alone  in  this  case,  we  could  not  otherwise  re- 
gard the  transaction  than  as  a  bona  fide  sale. 
And  it  is  equally  true,  as  a  general  rule,  that 
oral  evidence  is  not  admissible  to  contradict, 
vary,  or  add  to  a  written  instrument.  But 
in  equity  there  are  exceptions  to  this  rule. 
To  declare  that  to  be  a  sale,  which  was  really 
intended  as  a  mortgage,  is  in  equity  a  fraud 
so  repugnant  that  it  cannot  be  sanctioned 
under  the  most  imposing  and  formal  deeds  of 
conveyance.  To  expose  this  fraud,  and  to 
advise  the  court  of  the  true  character  of  the 
contract,  and  the  real  intention  of  the  parties, 
extraneous  evidence  is  clearly  admissible,  both 
upon  principle  and  authority." 

One  who  assigns  his  rights  as  redemptioner 
in  order  to  secure  a  loan  does  no  more  than 
hypothecate  his  interest  in  the  land;  and 
if  the  assignee  procures  the  sheriff's  deed  he 
will  hold  as  mortgagee  only.  San  Jose  Safe- 
Deposit  Sav.  Bank  v.  Madera  Bank,  121  Cal. 
539,  64  Pac.  83,  270. 

A  mortgage  as  against  one  redeeming  from 
a  judicial  sale  was  decreed  in  Wasatch  Min. 
Co.  V.  Jennings,  5  Utah  243,  16  Pac.  66.  The 
court  in  that  case  said:  "The  character  of 
the  transaction  is  determined  from  its  form 
and  its  circumstances.  If  the  $787.81  paid 
to  redeem  from  the  marshal's  sale  and  to 
obtain  the  deed,  should  be  regarded  as  a 
loan  to  the  plaintiff,  and  the  deed  as  security 
for  the  loan,  then  the  deed  must  be  considered 
a  mortgage.  On  the  contrary,  if  the  deed 
should  be  regarded  as  a  purchase  by  Jen- 
nings and  Clark,  with  a  promise  on  their 
part  to  convey  to  the  plaintiff  on  payment  of 
the  amount  advanced,  then  the  deed  must 
be  held  to  be  absolute.  ...  If,  at  plain- 
tiff's request,  Jennings  and  Clark  actually 
paid  the  redemption  money  to  the  marshal 
to  redeem  the  property,  the  pjayment  was  for 
plaintiff's  use,  and  the  amount  so  paid  be- 
came a  valid  demand,  which  they  might  have 
recovered  from  the  company.  At  the  time 
of  the  transaction  the  plaintiff  had  the  right 
to  redeem;  this  was  a  right  with  respect 
to  the  property  which  the  company  gave  up. 
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and  promised  to  pay  the  amount  advanced 
to  redeem  back  to  Jennings  and  Clark,  if 
they  would  make  the  advance,  and  consider 
it  a  debt  against  the  plaintiff,  and  hold  the 
deed  as  security  until  the  debt  was  paid.  We 
are  of  the  opinion  that  under  the  allegation^ 
the  amount  paid  to  redeem  should  be  regard- 
ed in  this  case  as  a  debt  due  Jennings  and 
Clark  from  the  plaintiff,  and  that  the  mar- 
shal's deed  should  be  regarded  as  a  mortgage- 
to  secure  that  debt." 

An  example  of  the  construction  of  a  deed' 
as  a  mortgage  in  favor  of  the  former  owner,, 
where  the  deed  was  made   subsequent  to  a 
judicial  sale,  is  found  in  Alexander  v.  Conley 
(Tex.)    187    S.    W.    254,    wherein   the   court 
said:     '^It  is  next  urged  under  the  same  as- 
signment of  error  that,  before  a  deed  absolute - 
on  its  face  may  be  construed  a  mortgage,  the 
relation   of  creditor   and   debtor   must  exist 
between  the  vendor  and  the  vendee  or  those* 
to  be  benefited  thereby,  and  it  appearing  that 
that  relation  did  not  exist   uetween   Sewell 
[grantor,    deriving    title    through    execution 
sale]  and  Alexander   [grantee,  appellant]  or 
«Sewell  and  Fitzgerald  [execution  debtor]  the 
instrument  is  and  remains,  as  matter  of  law, 
a  deed  absolute.     It  is  true  that  the  relation 
of  creditor  and  debtor  never  existed  between 
Sewell  and  Alexander.     It  may  also  be  con- 
ceded that  that   relation   as  between   Sewell 
and  Fitzgerald  ceased  to  exist  when  the  land' 
was  c:onveyed  by  the  constable  on  the  theory^ 
tliat  the  conveyance  satisfied  the  judgment  of 
Hathis  for  whom   Sewell  was  acting.     Not- 
withstanding such  conceded  facts,  we  are  of 
opinion    that    the   relation    of    cre<Iitor    an(f 
debtor  was  created  as  between  appellant  and' 
Fitzgerald  by  the  conveyance  of  the  land  tO' 
the  former  for  the  purpose  found  by  the  jury. 
While  the  title  passed  to  Sewell,  and  while- 
such  fact  may  have  in  law  satisfied  the  debt 
of  Math  is,  Sewell  nevertheless  had  the  right 
to  reconvey  same  to  Fitzgerald  on  such  con- 
ditions as  he  might  impose.     Sewell  testified, 
and  the  jury  in  effect  found,  that  he  agreed 
to  reconvey  upon  payment  of  the  Mathis  debt. 
This  could  only  be  effected  by  conveying  to 
Alexander,  who  advanced  the  money,  in  trust 
for  Fitzgerald,  and  the  jury  further  found 
that  the  purpose  of  the  conveyance  was  to 
secure  .appellant  in  payment  of  the  amount 
so  advanced.     The  legal  result  of  such  facta: 
is  that  the  deed,  though  on  its  face  absolute^ 
was  in  fact  a  mortgage." 

A  mortgagee  has  been  permitted  to  redeem 
from  a  tax  sale,  where  it  appeared  that  the 
heir  of  the  mortgagor  promised  to  protect  the 
mortgagee's  interest  at  the  sale.  Holbrook  v. 
Brown,  214  Mass.  542,  101  N.  E.  1087. 

2.  Deed  Xot  Construed  as  Mortgage. 

An  arrangement  to  allow  the  former  owner 
or  his  wife,  to  repurchase,  there  being  no  lia- 
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bility  on  him  or  her  to  repay  the  debt,  is  not 
a  mortgage.  Hibernian  Banking  Assoc,  v. 
Commercial  Nat.  Bank,  157  111.  524,  41  N.  E. 
919;  Magee  v.  Catching,  33  Miss.  673;  Greff 
V.  Hobbs  (la.)  159  N.  W.  429,  citing  Hain  v. 
Robinson,  72  la.  735,  32  N.  W.  417,  See  also 
Silsbe  V.  Lucas,  36  111.  462. 

In  each  of  the  following  cases  it  was  held 
that  the  evidence  w^as  not  sufficient  to  prove 
that  the  parties  intended  the  conveyance  to 
operate  merely  as  security  for  the  amount 
paid  by  the  purchaser.  Rowland  v.  Blake,  97 
U.  S.  624,  24  U.  S.  (L.  ed.)  1027;  LaCotts  v. 
LaCottsi,  109  Ark.  335,  159  S.  W.  1111;  Eames 
V.  Hardin,  111  111.  634;  Iowa  State  Sav.  Bank 
V.  Coonrod,  97  la.  106,  66  N.  W.  78;  Jen- 
nings V.  Hardin,  45  N.  C.  275;  Plumer  v. 
GutFirie,  76  Pa.  St.  441;  Blair  v.  McMillan 
(Tenn.)  59  S.  W.  788.  See  also  Burgett  v. 
Osborne,  172  111.  227,  50  N.  E.  206. 

"Surely  no  one  can  be  found  w^ho  will  deny 
that  the  parties  had  the  power  to  agree  that 
appellants  should  purchase,  and  sell  the  prop- 
erty to  Hardin,  without  the  transaction  be- 
coming a  loan,  and  i.  mortgage  to  secure  the 
payment  of  the  sum  advanced  to  make  the 
purchase."    Eames  y.  Hardin,  111  111.  634. 

In  Magnusson  v.  Johnson,  73  111.  156,  the 
court  said:  "Without  going  into  the  details 
of  the  testimony,  it  is  a  fair  conclusion,  from 
it,  that  Johnson  and  Charlson  refused  to  sign 
the  note  with  appellant,  and  would  only  give 
their  own  note  and  take  a  contract  from  Gay 
to  convey  to  them  on  payment  of  the  note 
when  due,  promising  appellant  he  should  have 
the  land  if  he  would  pay  the  note,  with  an 
explicit  understanding  that,  unless  he  did  pay 
the  note,  the  land  should  be  Johnson's  and 
Charlson's  absolutely,  and  appellant  have  no 
claim  to  it.  If  such  was  the  real  arrange- 
ment, then  there  was  but  a  privilege  given 
to  appellant  to  purchase  the  land  by  making 
the  payment  named  by  a  day  certain.  Tliere 
was  nothing  in  the  relation  of  the  parties  to 
forbid  the  making  of  such  an  arrangement. 
Appellant  had  no  interest  whatever  in  the 
land.  He  had  become  divested  of  it  by  the 
sale  to  Gay  under  the  deed  of  trust.  He  as- 
sumed no  liability  to  any  one  to  pay  any 
money,  and  was  under  no  such  obligation.  It 
is  true  that  it  was  at  his  instance,  and  doubt- 
less to  benefit  him,  that  Johnson  and  Charlson 
entered  into  the  transaction;  but  that  would 
not  preclude  the  making  of  the  arrangement 
they  did." 

IV.  With  Respect  to  Person  Contracting 
for  Purchase  of  Premises, 

1.  Deed  Constbtjcd  as  Mortoaoe. 

a.  Oeneral  Rvle. 

It  has  been  generally  held  that  where  a 
person  contracts   for  the  purchase  of  prop- 


erty and  then  procures  its  conveyance  to  his 
creditor  as  security  for  a  debt,  the  deed  from 
the  vendor  to  the  creditor  is  a  mortgage  in 
favor  of  the  debtor. 

United  fif*afc*.— Clear  Lake  Power,  etc.  Co. 
v.  Stephens,  226  Fed.  642,  141  C.  C.  A.  398. 

Alabama. — ^Hughes  v.  McKenzie,  101  Ala. 
415,  13  So.  609;  Hieronymus  V.  Glass,  120 
Ala.  46,  23  So.  674;  Glass  v.  Hieronymus,  125 
Ala.  140,  28  So.  71,  82  Am.  St.  Rep.  225. 
Compare  Micou  v.  Ashurat,  55  Ala.  607. 

Arkansas. — ^Banks  v.  Walters,  95  Ark.  501, 
130  S.  VV.  519. 

Califomia\—Furdy  v.  Bullard,  41  Cal.  444; 
Campbell  v.  Freeman,  99  Cal.  546,  34  Pac. 
113;  Prefumo  v.  Russell,  148  Cal.  451,  83 
Pac.  810;  Windt  y.  Covert,  152  Cal.  350,  93 
Pac.  67;  Whitehouse  v.  Whitehouse,  22  Cal. 
App.  565,  135  Pac.  509. 

Illinois. — Smith  v.  Cremer,  71  III.  186; 
Low  V.  Grafr,  80  111.  360;  Bartling  v.  Bra- 
suhn,  102  111.  441;  Henry  v.  Britt,  reported 
in  full,  post,  this  volume,  at  page  977. 

Indiana.'-^ee  Church  v.  Cole,  36  Ind.  34. 

/0T«i.— Jones  v.  Gillett;  142  la.  506,  118  N. 
W.  314,  121  K  W.  6.  See  also  Rogers  v. 
Davis,  91  la.  730,  59  N.  W.  266. 

Kansas. — Stratton  ▼.  Rotrock,  84  Kan.  198, 
114  Pac.  224. 

Maine. — ^MePherson  v.  Hayward,  81  Me- 
329,  17  Atl.  164. 

Maryland.— Wilier  v.  Miller,  101  Md.  600, 

61  Atl.  210. 

Minnesota. — ^Niggeler  v.  Maurin,  34  Minn. 
118,  24  N.  W.  369;  Stitt  v.  Rat  Portage 
Lumber  Co.  96  Minn.  27,  104  N.  W.  561; 
Tenvoorde  v.  Tenvoorde,  128  Minn.  126,  150 
N.  W.  396. 

ye&raffAra.-^Tannyhill  v.  Pepperl,  70  Neb. 
31,  96  N.  W.  1005. 

Nevada. — ^Leahigh  v.  White,  8  Nev.  147. 

New  Jersey. — Vanderhoven  v.  Romaine,  66 
N.  J.  Eq.  1,  39  Atl.  129. 

New  Forfc.*— Stoddard  v.  Whiting,  46  N. 
Y.  627;  Carr  v.  Carr,  62  N.  Y.  251. 

North  Carolina. — Sandlin  v.  Kearney,  154 
N.   C.   596,   70   S.   E.  942. 

Oklahoma. — Balduff  v.  Griswold,  9  Okla. 
438,  60  Pac.  223. 

Oregon.— Hall  v.  O'Connell,  62  Ore.  164, 
96  Pac.  717,  96  Pac.  1070. 

Pennsylvania. — Logue*6  Appeal,  104  Pa.  St. 
136. 

Tennessee. — Spicer  y.  Johnson,  61  S.  W. 
1041. 

Virginia. — See  Pennington  v.  Hanby,  4 
Munf.   (Va.)   140. 

Wisconsin. — Starke  v.  Redil«ld,  62  Wis. 
349,  9  N.  W.  168;  Beebe  v.  Wisconsin  Mortg. 
Loan  Co.  117  Wis.  328,  93  N.  W.  1103.  See 
also  Schriber  v.  LeClair,  66  Wis.  679,  29  N. 
W.  570,  889;  Jourdain  v.  Fox,  90  Wis.  99, 

62  N.  W.  936. 

Cnnadn. — Robinson  y.  Chisholm,  27  Nova 
Scotia  74. 
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Thus  In  Hall  v.  O^Connell,  52  Ore.  164,  95 
Pac.  717,  96  Pac.  1070,  the  court  said:  "A 
deed  absolute  on  its  face  given  as  security 
for  the  repayment  of  a  loan  may  be  shown 
by  parol  to  be  intended  in  fact  as  a  mortgage. 
This  has  been  frequently  so  decided  by  this 
court,  beginning  with  Hurford  v.  Harned, 
6  Ore.  362.  But  it  is  urged  by  the  defendant 
that  this  is  a  purchase  by  defendant  with  his 
own  money  and  k  conveyance  to  him  from 
the  vendor  and  not  from  the  plaintiff,  and 
therefore  does  not  come  within  the  above 
rule,  and  is  within  the  statute  of  frauds. 
But  as  we  understand,  the  rule  that 
a  deed  absolute  on  its  face,  given  as  se- 
curity, may  be  shown  by  parol  to  be 
a  mortgage,  applies  equally  to  the  case  of 
a  purchaser  borrowing  the  -purchase  money, 
and  causing  the  title  to  pass  directly  from 
the  vendor  to  the  creditor  as  security  for  the 
loan.  .  .'  '.  Jones,  Mortgages,  section  331, 
says:  *In  equity  it  is  regarded  as  unnecessary 
that  the  conveyance  should  be  made  by  the 
debtor.  It  is  sufficient  that  he  has  an  inter- 
est in  the  property,  either  legal  or  equitable. 
Having  such  an  interest,  if  he  procure  a  con- 
veyance of  the  property  to  one  who  pays  the 
price  of  it,  or  make  an  advance  upon  it, 
under  an  arrangement  that  he  shall  be  al- 
lowed to  have  the  property  upon  repaying  the 
money  advanced,  he  has  a  right  to  redeem. 
The  grantee  in  sucli  case  acquires  title  by  his 
act,  and  as  security  for  his  debt,  and  there- 
fore holds  the  title  as  his  mortgagee.' '' 

Tlie  Pennsylvania  decisions  rendered  in  Mc- 
Clintock  v.  McClintock,  3  Brewst.  (Pa.)  76, 
and  Houser  v.  Lamont,  55  Pa.  St.  311,  93 
Am.  Dec.  755,  support  the  rule.  But  since 
1881  a  defeasance  in  that  jurisdiction  in 
order  to  reduce  an  absolute  deed  to  a  mort- 
gage must  be  in  writing.  See  Starck  v. 
Germantown  Homestead  Co.  27  Pa.  Super. 
Ct.  336;  Purdon's  Dig.  (13th  ed.)  vol.  6, 
p.  5395. 

b.  Illustrations. 

"It  was  alleged  that  Griswold  bought  the 
lot  from  Barnes  &  Dalton;  that  he  paid  part 
•of  the  purchase  money  and  took  possession; 
that  he  afterwards  borrowed  the  balance  of 
purchase  money  from  BaldufT,  and  caused 
Balduff  to  pay  it  to  Barnes  &  Dalton  for  him. 
He  became  tlien  the  equitable  owner  of  the 
lot,  and  entitled  to  the  legal  title.  He  caused 
the  legal  title  to  be  conveyed  to  Balduff  as 
.security  for  the  money  paid  to  Barnes  & 
Dalton.  He  then  had  such  an  interest  in  the 
real  estate  as  clearlv  entitled  him  to  redeem 
from  the  deed  executed  to  Balduff  as  security 
for  his  loan."  Balduff  v.  Griswold,  9  Okla. 
438,   60  Pac.   223. 

In  the  case  of  In  re  Logue,  104  Pa.  St. 
136,  it  was  said:   "Equity  regards  the  sub- 


stance rather  than  the  form  of  a  transaction. 
By  his  purchase  at  the  sheriff's  sales,  ap- 
pellee acquired  an  inceptive  title  to  the  land 
in  question,  which  by  payment  of  purchase 
money  and  delivery  of  deeds  would  have 
ripened  into  a  complete  legal  title.  He  had 
such  an  interest  as  would  have  been  bound 
by  the  lien  of  a  judgment  entered  between 
the  date  of  sale  and  the  acknowledgment 
and  delivery  of  the  sheriff's  deeds.  But,  in- 
stead  of  taking  the  deeds  in  his  ovm  name  and 
then  mortgaging  the  land  to  secure  the  loan 
made  by  appellant,  it  was  suggested  by  the 
latter  that  the  deed  should  be  made  directly 
to  him,  as  security  for  the  loan.  This  was 
agreed  to  and  the  arrangement  was  tarried 
out.  The  manifest  purpose  of  this  was  not  to 
vest  title  absolutely  in  appellant,  but  to  en- 
able appellee  to  raise  money  to  pay  his  bid, 
by  pledging  the  land  as  security  for  its  repay* 
ment." 

In  Campbell  v.  Freeman,  99  Cal.  546,  34 
Pac.  113,  it  was  said:  'Tlie  rule  is  familiar 
that  when,  upon  a  purchase  of  real  property, 
the  purchase  money  is  paid  by  one  person 
and  the  conveyance  is  made  to  another,  a  re- 
sulting trust  immediately  arises  against  the 
person  to  whom  the  land  is  conveyed,  in 
favor  of  the  one  by  whom  the  purchase  money 
is  paid.  The  real  purchaser  of  the  property 
is  considered  as  the  owner,  with  the  right  to 
control  the  title  in  the  hands  of  the  grantee 
and  to  demand  a  conveyance  from  him  at  any 
time.  Tlie  same  rule  prevails  if  the  money 
paid  by  the  party  taking  the  title  is  ad- 
vanced by  him  as  a  loan  to  the  other,  and 
the  conveyance  is  made  to  the  lender  for  the 
purpose  of  securing  the  loan.  But  in  the 
latter  case  the  purchaser  cannot  demand  the 
conveyance  until  he  has  paid  the  money  ad- 
vanced, and  for  which  the  land  is  held  as 
security.  In  such  a  case  the  grantee  holds 
a  double  relation  to  the  real  purchaser,  he 
is  his  trustee  of  the  legal  title  to  the  land 
and  his  mortgagee  for  the  money  advanced 
for  its  purchase,  and,  as  in  the  case  of  any 
other  mortgage  which  is  evidenced  by  an 
absolute  deed,  is  entitled  to  retain  the  title 
until  the  payment  of  the  claim  for  which  it  is 
held  as  security;  and  he  may  also  enforce  his 
lien  by  an  action  of  foreclosure,  llie  con- 
veyance is  none  the  less  a  mortgage  because 
it  was  conveyed  to  him  directly  by  a  third 
party,  to  secure  his  loan  to  the  purchaser  for 
the  amount  of  the  purchase  money,  than  if  the 
conveyance  had  been  made  directly  to  the 
purchaser  in  the  first  instance,  and  the  pur- 
chaser had  then  made  a  conveyance  to  him  as 
a  security  for  the  money  that  he  had  pre- 
viously borrowed,  with  which  to  make  the 
purchase.  .  .  .  There  was  impressed  upon 
the  title,  by  virtue  of  the  agreement  between 
Anderson  and  the  plaintiff,  a  lien  in  favor 
of  the  plaintiff  for  the  money  which  he  had 
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loaned  him  with  which  to  make  the  purchase, 
and  also  for  such  other  moneys  as  he  should 
afterwards  loan  or  advance  to  him.  It  was 
competent  for  them  to  make  such  an  agree- 
ment, and  the  agreement,  when  made,  had 
the  effect  to  render  the  conveyance  to  the 
plaintiff  a  mortgage  to  secure  the  loans  ad- 
vanced to  Anderson." 

In  Sandlin  v.  Kearney,  154  X.  C.  596,  70 
S.  E.  942,  tlie  court  said:  "Chancery  suffers 
itself  to  be  little  embarrassed  with  the  forms 
which  any  transaction  may  assume,  and, 
therefore,  in  whatever  hand  the  fee  may  re- 
main or  however  disguised  may  be  the  terms, 
if  the  real  object  be  the  taking  or  holding 
of  land  for  the  security  of  a  loan  or  debt, 
it  is,  in  equity,  a  mortgage,  and,  if  necessary, 
the  subsequent  conduct  of  the  parties  with 
reference  to  the  matter  may  be  examined  to 
ascertain  their  true  intent,  as  the  giving  a 
note  for  the  money  or  receiving  part  payment 
or  interest  on  the  same.  Campbell  v.  Worth- 
ington,  6  Vt.  448;  20  Am.  &  Eng.  Enc.  (2d 
ed. )  944-940.  It  can  make  no  difference,  in  the 
application  of  the  principle,  whether  the  deed 
is  made  directly  from  the  vendor  to  the 
party  alleged  to  hold  as  mortgagee,  or  by 
the  party  claiming  the  equity  of  redemption 
to  him,  or  that  the  legal  title  never  was  in  the 
debtor,  Carr  v.  Carr,  52  N.  Y.  251 ;  Balduff 
V.  Griswold,  9  Okla.  438,  60  Pac.  223.  It  all 
comes  back  to  the  same  test.  Was  the  deed 
made  to  secure  a  debt  or  was  the  land  bought 
by  one  party  for  himself,  with  an  agreement 
to  sell  it  to  another?  In  our  case  it  appears 
that  Sandlin  advanced  the  money,  at  the  re- 
quest of  Kearney,  and  the  land  was  bought 
for  tlie  latter.  His  equity  is,  therefore,  as 
c*omplete  as  if  he  had  bought  it  himself. 
When  Kearney  requested  Sandlin  to  advance 
the  money  to  him  for  the  purpose  of  making 
the  purchase,  the  law  implied  a  promise  by 
Kearney  to  pay  back  the  amount  so  advanced, 
with  interest,  and  this  established  the  rela- 
tion of  debtor  and  creditor,  as  much  so  as  if 
Sandlin  had  directly  loaned  the  money  to 
Kearney  and  delivered  it  to  him,  and  the 
latter  had,  in  turn,  paid  it  to  the  vendor. 
The  making  of  the  deed  by  the  vendor,  at 
Kearney's  instance,  to  Sandlin,  is  the  same, 
at  least  in  equity,  as  if  it  had  been  made 
to  Kearney  and  he  had  conveyed  it  to  Sand- 
lin; otherwise,  we  would  sacrifice  the  very 
substance  of  the  transaction  to  its  form.  Sup- 
pose Sandlin  had  given  Kearney  a  writing 
expressing  the  same  agreement  as  that  ad- 
mitted in  this  case.  Would  it  not  be  a  mort- 
gage? As  we  have  it,  the  admission  of  the 
parties  in  their  pleadings  stand  for  the 
writing.  Tlic  contract  is  the  same,  though 
it  is  not  written.  It  must  be  borne  in  mind 
that  Sandlin,  according  to  the  facts  and  not 
merely  his  contention,  bought  for  Kearney 
and  not  for  himself.     He  who  does  an  act' 


through  the  medium  of  another .  is,  in  law,, 
considered  as  doing  it  himself,  and  it  was, 
therefore,  substantially  a  purchase  by  Kear- 
ney from  Davis.  Looking  at  the  real  trans- 
action, we  find  that  Kearney  bought  the  land 
and  Sandlin,  at  his  request,  loaned  him  the 
money  to  pay  for  it,  taking  the  title  to  him- 
self Hs  security  for  its  payment." 

2.  DtMD  Not  Construed  as  Mobtqagbl 

If  the  third  person  is  not  obligated  to 
repay  the  consideration  to  the  grantee,  tfae 
mere  fact  that  the  third  person  first  bargains- 
for  the  property  and  makes  some  arrange- 
ment with  the  actual  grantee  will  not  es- 
tablish the  status  of  mortgagor  and  mort- 
gagee between  the  third  person  and  the  gran- 
tee. Moseley  v.  Moseley,  86  Ala.  289,  5  So. 
732  {explained  in  Glass  v.  Hieronymous,  125 
Ala.  140,  28  So.  71,  82  Am.  St.  Rep.  225)  ; 
Stollenwerck  v.  Marks,  reported  in  full,  post,, 
this  volume,  at  page  981 ;  Krebs  v.  Lauser, 
133  la.  241,  110  N.  W.  443.  See  also  Benge 
v.  Benge,  23  S.  W.  668,  15  Ky.  L.  Rep. 
514.  In  Krebs  v.  Lauser,  supra,  it  was  said: 
"The  question  of  controlling  importance  is 
whether  Krebs  in  fact  loaned  the  appellant 
the  money  necessary  to  buy  this  farm  and 
took  the  conveyance  in  his  own  name  as 
security  for  such  loan.  If  he  did  it  is  clearly 
competent  to  prove  the  transaction  by  parol 
testimony,  for  it  is  a  well-settled  rule  that 
a  deed  absolute  on  its  face  may  be  shown  to 
be  a  mortgage.  Bigler  v.  Jack,  114  la.  667; 
Rogers  v.  Davis,  91  la.  730;  Conlee  v.  Heying^ 
94  la.  734.  But,  if  Krebs  paid  his  own  money 
for  the  land  and  took  the  title  thereto  under 
some  kind  of  an  agreement  that  he  was  to 
liold  it  for  the  use  and  benefit  of  the  appellant 
and  later  convey  it  to  him;  such  an  agreement 
would  create  an  express  trust  which  must 
be  executed  in  the  same  manner  as  deeds* 
and  hence  cannot  be  proven  by  parol.  .  .  . 
We  have  examined  and  considered  the  evi- 
dence in  this  case  with  great  care,  and  reach 
the  conclusion  that  the  proof  relied  upon  by 
the  appellant  falls  far  short  of  the  require- 
ment of  our  cases.  The  absolute  conveyance 
and  the  written  lease  are  physical  facte  in  tlie 
case  furnishing  strong  and  convincing  proof 
that  no  loan  was  in  fact  made  to  the  appel- 
lant before  the  deed  was  executed  and  deliv- 
ered to  Krebs,  and  that  the  real  agreement 
between  them  amounted  to  no  more  than  a 
conditional  sale  of  the  property  by  Krebs 
to  the  appellant.  It  is  true,  the  appellant 
gave  Krebs  notes  for  the  same  amount  he  had 
paid  foi  the  land,  but  that  is  not  really  incon- 
sistent with  the  theory  of  a  conditional  sale, 
when,  in  connection  therewith,  we  consider 
the  stipulation  in  the  lease  that  appellant  wa.s 
to  have  the  privilege  of  buying  the  farm  pro- 
vided he  made  the  payments  as  they  became 
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due;  the  payments  therein  referred  to  evi- 
dently being  represented  by  his  notes.  If  the 
appellant  had  in  fact  borrowed  the  purchase 
price  of  the  farm  from  Krebs  and  executed 
his  notes  therefor,  the  farm  would  have  been 
his  although  the  title  stood  in  Krebs,  and 
the  provision  of  the  lease  which  is  set  out 
herein  and  to  which  we  have  just  referred, 
would  mean  nothing." 

In  each  of  the  following  cases  the  evidence 
was  held  not  to  show  that  the  grantee  took 
the  deed  as  a  mortgage  in  favor  of  a  third 
person:  Prickett  v.  Williams,  110  Ark.  632 
mem.,  161  S.  W.  1023;  Matthews  v.  Porter, 
16  Fla.  466;  Greene  v.  Cook,  29  111.  186; 
Remington  v.  Campbell,  60  111.  516;  Caprez 
v.  Trover,  96  111.  456;  Morton  v.  Woodford, 
16  S.  W.  528,  13  Ky.  L.  Rep.  150;  Hill  v. 
Grant,  46  N.  Y.  496;  Nesbitt  v.  Cavender,  27 
S.  C.  1,  2  S.  E.  702;  Hubby  v.  Harris,  68 
Tex.  91,  3  8.  W.  558;  Walker  v.  Mason 
(Va.)  24  S.  E.  231;  Reynolds  v.  Reynolds, 
42  Wash.  107,  84  Pac.  579.  In  Hill  v.  Grant, 
supra,  the  status  of  the  agreement  was  dis- 
cussed as  follows:  "The  referee  finds  in  effect 
that  the  transaction  was  a  parol  conditional 
sale,  and  not  a  mortgage.  It  is  true  that  the 
negotiations  between  Hill  and  Day  com- 
menced for  a  loan  of  money,  and  upon  this 
being  declined.  Hill  desired  Mrs.  Grant  to 
take  the  deed  as  se<*urity;  but  the  final 
arrangement,  as  the  referee  in  substance 
finds,  was  that  Mrs.  Grant  was  to  purchase 
the  property,  absolutely  agreeing  at  the  same 
time,  that  if  Milo  Hill  would  make  certain 
payments  by  a  specified  time,  she  would  con- 
vey the  property  to  him.  Tliis  accords  with 
the  Qther  facts  found.  Neither  the  plaintiff 
nor  Milo  Hill  ever  owned  this  property,  nor 
did  either  of  them  pay  any  part  of  the  con- 
sideration. Tlie  $439  which  Spaulding  ex- 
acted, upon  the  sale  by  him,  constituted 
no  part  of  the  consideration  for  the  prop- 
erty, but  was  a  debt  due  him  from  Milo  Hill 
for  rent  and  other  liabilities.  Mrs.  Grant 
paid  and  secured  the  full  value  of  the  prem- 
ises, and  took  immediate  possession  of  and 
managed  the  same  as  absolute  owner.  The 
transaction  as  found  by  the  referee,  and 
which  the  evidence  warrants,  was  in  sub- 
stance this:  Milo  Hill  was  desirous  of  pur- 
chasing the  property,  whether  for  himself  or 
the  plaintiff,  is  immaterial.  Spaulding  was 
willing  he  should,  but  required  him  to  per- 
fect the  purchase  by  the  1st  of  February, 
which  he  was  unable  to  do,  and  he  thereupon 
induced  Mrs.  Grant  to  become  the  purchaser, 
to  enable  him  to  have  an  extension  of  time, 
within  which  he  might  have  the  privilege  of 
making  the  purchase.  Mrs.  Grant  consenttnl 
to  purchase  and  give  Hill  an  option,  until  the 
first  payment  became  due.  She  occupied  the 
same  relative  legal  position  to  Milo  Hill  after 
the  conveyance  to  her  as  Spaulding  did  be- 
Ann.  Cas.  1917C. — 62. 
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fore,  and  Mrs.  Grant's  agreement  to  convey 
upon  certain  conditions  did  not  ccmstitute  a 
mortgage  any  more  than  Spaulding's  previous 
agreement  did." 

In  Caprez  v.  Trover,  96  111.  456,  the  court 
said:  "To  sustain  the  claim  that  the  deed  of 
Towner  to  Trover  A.  Miller  is  a  mortgage, 
reliance  is  chiefly  placed  upon  the  answer  of 
Trover  and  Miller  and  the  deposition  of  Mil- 
ler. That  portion  of  the  answer  which 
counsel  rely  upon  is  as  follows:  'They  fur- 
ther answer  and  say  that  some  time  during 
the  year  1863,  the  said  Jerome'  (meaning 
Caprez)  'was  in  possession  of  said  lot  as  the 
lessee  of  one  Norman  K.  Towner,  and  during 
his  occupancy  thereof  the  said  lot  was  offered 
for  sale,  and  the  said  Jerome  applied  to  these 
defendants  to  buy  the  same  for  him,  he,  the 
said  Jerome,  being  without  suflficient  means 
to  make  said  purchase;  that  these  defendants 
did  agree  with  the  said  Jerome  to  buy  the 
said  lot  in  their  ow^n  right,  and  to  pay  for 
the  same  $1,500  in  cash,  and  gave  the  notes  of 
these  defendants,  two  in  number,  for  $500 
each,  payable  in  one  and  two  years,  and  when 
the  entire  amount  should  be  paid  with  in- 
terest, a  deed  was  to  be  made  to  said  Jerome.' 
We  cannot  regard  this  as  admitting  a  trans- 
action which,  in  legal  efifect,  constitutes  a 
mortgage.  They  bought  the  lot  in  their  own 
right — that  is,  as  we  understood  their  mean- 
ing, on  their  own  account.  They  loaned  no 
money  to  Caprez.  Caprez  did  not  even  sign 
the  notes  for  the  deferred  payments,  but 
Trover  &  Miller  gave  their  own  notes  there- 
for. It  is  true  it  is  admitted  that  Caprez 
was  to  have  a  deed  for  the  property  when 
the  entire  cost  of  the  property  and  interest 
thereon  should  be  paid  by  him  to  Trover  & 
Miller.  But  this,  as  we  understand  the  ad- 
mission, amounts  only  to  a  contract  by  Trover 
&  Miller  to  sell  the  property  to  Caprez  for 
that  amount,  and  convey  to  him  when  pay- 
ment shall  be  made." 


HENRT 

V. 

BRITT. 


Illinois  Supreme  Court — October  16,  1914. 


2e&  IlL  131;  106  N.  E.  4&5. 


Mortgages    ~    Deed    as    Mortgage    in 
Favor  of  Third  Person. 

Where  a  vendee  of  land  assigns  his  contract 
to  a  third  person  as  security  for  payments  to 
be  made  on  the  contract,  and  the  assignee,  on 
completing  the  payments,  takes  from  the  vcu- 
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dor  an  absolute  deed,  the  deed  will  stand  as 
a    mere    security   for   the   moneys   advanced. 
[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Jurisdiotion  of 
Appellate  Court  —  Action  InTolvine 
Freehold. 

Where  a  vendee  assigned  his  contract  as 
security  for  payments  to  be  made  thereon  by 
the  assignee,  who  thereafter  completed  the 
payments  and  took  a  deed  from  the  vendor, 
a  suit  by  the  vendee  to  enforce  specific  per- 
formance against  the  assignee's  heirs  does 
not  involve  a  freehold;  and  hence  an  appeal 
in  such  suit  should  be  taken  to  the  appellate 
court. 

Appeal  from  Circuit  Court,  Pulaski  county: 
Lewis,  Judge. 

Action  by  John  Henry,  plaintiff,  against 
Charles  Britt,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.  Cause  tbaxsfebred 
TO  Appellate  Court. 

C.  8.  Miller  and  L,  M.  Bradley  for  appel- 
lant. 

Charles  L.  Rice  for  appellee. 

[131]  Cartwright,  C.J. — John  Henry,  ap- 
pellee, by  his  amended  bill  in  equity  filed 
in  the  circuit  court  of  Pulaski  county  against 
Charles  Britt,  appellant,  Margaret  A.  Bfown, 
executrix  of  the  will  of  A.  W.  Brown,  de- 
ceased, and  Burton  Bagby,  guardian  [132]  of 
said  Charles  Britt,  alleged  that  on  August 
1,  1004,  J.  B.  Mathis,  being  the  owner  of  the 
south-west  quarter  of  the  south-east  quarter 
of  section  20,  in  township  14,  south,  range  1, 
west  of  the  third  principal  meridian,  in  the 
said  county,  made  and  delivered  to  the  com- 
plainant a  bond,  also  signed  by  his  wife, 
Nellie  I.  Mathis,  conditioned  for  the  convey- 
ance of  said  tract  of  land  to  the  complainant 
for  the  sum  of  $850,  payable  $173  cash  in 
hand  and  the  remainder  in  annual  payments 
of  $135  each,  with  interest  at  seven  per  cent; 
that  complainant  made  the  cash  payment  and 
entered  into  possession  of  the  premises  and 
has  ever  since  been  in  possession  thereof: 
that  on  May  1,  1005,  said  J.  B.  Mathis  and 
Nellie  I.  Mathis,  his  wife,  executed  a  quit- 
claim deed  of  said  premises  to  A.  W.  Brown, 
subject  to  the  terms  and  conditions  of  the 
bond  for  a  deed,  which  were  assumed  by  A. 
W.  Brown;  that  in  the  year  1006  the  com- 
plainant entered  into  an  agreement  with 
Grant  Britt  by  which  Britt  agreed  to  pay  to 
A.  W.  Brown  the  amount  remaining  due  and 
unpaid  by  the  terms  of  the  bond,  and  upon 
complainant  re-paying  to  him  the  amount  so 
paid  convey  the  premises  to  the  complainant, 
and  in  pursuance  of  said  agreement  the  com- 
plainant assigned  to  Grant  Britt  the  bond 
for  a  deed;  that  on  October  26,  1906,  A.  W. 


Brown  died,  and  afterward  the  defendant 
Margaret  A.  Brown  w^as  appointed  executrix 
of  his  will;  that  on  December  14,  1006,  Grant 
Britt  died,  leaving  the  defendant  Charles 
Britt,  a  minor,  his  son  and  only  heir-at-lavr ; 
that  on  October  15,  1007,  Margaret  A.  Brown, 
as  executrix  of  the  will  of  A.  W.  Brown,  con- 
veyed the  premises  to  Charles  Britt;  that  on 
October  10,  1908,  H.  M.  Britt  was  appointed 
giiardian  of  Charles  Britt;  that  the  complain- 
ant had  paid  to  H.  M.  Britt,  as  guardian, 
the  remainder  of  the  purchase  money  due; 
that  when  the  bill  was  filed  the  defendant 
Burton  Bagby  was  guardian  of  Charles  Britt, 
and  that  the  complainant  had  demanded  the 
execution  of  a  deed,  which  was  refused.  Tlie 
defendant  [133]  Margaret  A.  Brown,  execu- 
trix of  the  will  of  A.  W.  Brown,  deceased, 
by  her  answer  admitted  the  making  of  the 
conveyance  to  A.  W.  Brown  subject  to  the 
bond  for  a  deed,  and  his  death,  and  the  con- 
veyance by  her,  as  executrix,  to  Charles  Britt, 
so  that  there  was  no  controversy  as  to  any 
matter  concerning  her  or  A.  W.  Brown.  The 
defendants  Charles  Britt  and  Burton  Bagby, 
his  guardian,  answered  that  they  were  not 
informed  as  to  the  alleged  purchase  by  the 
complainant  from  J.  B.  Mathis,  or  the  pay- 
ment of  $173,  or  of  the  deed  from  J.  B. 
Mathis  and  Nellie  T.  Mathis,  his  wife,  to  A. 
W.  Brown.  They  made  no  denial  of  the  aver- 
ments of  the  bill  respecting  the  agreement 
between  the  complainant  and  Grant  Britt 
and  made  no  answer  to  such  averments,  but 
they  denied  that  complainant  had  performed 
his  obligation  or  had  paid  any  sum  to  them 
or  either  of  them,  or  on  behalf  of  either  of 
them,  on  the  purchase  price  of  the  land,  or 
that  he  had  paid  any  taxes  or  assessments 
or  performed  his  part  of  the  agreement. 
They  alleged  that  the  only  thing  that  the 
complainant  ever  gave  them  was  a  few  loads 
of  corn  paid  as  rent,  and  they  invoked  the 
Statute  of  Frauds  and  Perjuries  as  against 
the  agreement  between  the  complainant  and 
Grant  Britt.  Tliere  was  therefore  no  issue 
made  by  the  pleadings  except  the  single  ques- 
tion whether  the  complainant  had  paid  the 
amount  due,  but,  of  course,  it  was  necessary 
for  complainant  to  prove  the  facts  alleged 
which  were  not  admitted.  The  chancellor 
heard  the  evidence,  found  the  facts  as  alleged 
in  the  hill  and  stated  an  account  between  the 
complainant  and  Charles  Britt  and  entered  a 
decree  finding  that  Charles  Britt  had  at- 
tained his  majority;  that  the  balance  due 
from  the  complainant  was  $35.75,  and  order- 
ing that  upon  payment  of  said  sum  Charles 
Britt  execute  and  deliver  a  deed  of  the  prem- 
ises to  the  complainant,  and  in  default  of 
such  conveyance  a  special  master  in  chancery 
appointed  for  that  purpose  should  execute 
the  deed  in  his  behalf.  From  that  decree 
Charles  Britt  alone  appealed. 
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[134]  At  the  hearing  there  was  no  dispute 
as  to  the  making  of  the  bond  for  a  deed,  the 
right  of  the  holder  of  the  bond  to  a  convey- 
ance upon  payment  of  the  stipulated  amount, 
nor  as  to  the  conveyances  alleged  in  the  bill. 
The  matter  of  fact  in  dispute  was  whether 
the  complainant  had  repaid  the  advances 
made  to  complete  the  payments  on  the  bond 
for  a  deed,  and  the  question  of  law  was 
whether  the  contract  between  him  and  Grant 
Britt  was  subject  to  the  defense  of  thd  Stat- 
ute of  Frauds.  The  errors  assigned  and  ar- 
gued in  this  court  are,  that  the  oral  contract 
between  the  complainant  and  Grant  Britt 
could  not  be  enforced  in  a  case  where  the 
Statute  of  Frauds  was  invoked,  as  was  done 
in  this  case;  that  if  Grant  Britt  was  a  trus- 
tee under  the  alleged  agreement  it  was  void 
as  an  express  trust,  and  that  tliere  was  no 
resulting  trust. 

\Miere  a  purchaser  of  land  assigns  his  con- 
tract to  a  third  person  as  security  for  pay- 
ments to  be  made  on  the  contract,  and  the 
assignee,  on  completing  the  payments,  takes 
from  the  original  vendor  an  absolute  deed  of 
convevance,  the  deed  will  stand  as  a  mere 
security  for  the  moneys  advanced.  (Smith  v. 
Cremer,  71  111.  186.)  In  the  case  of  a  bill 
filed  to  enforce  such  an  agreement  the  free- 
hold is  not  involved  and  an  appeal  is  re- 
quired by  law  to  be  taken  to  the  Appellate 
Court.  The  complainant  in  this  ease  would 
not  necessarily  gain  or  Charles  Britt  lose  the 
freehold,  but  the  complainant  would  only  be 
entitled  to  a  conveyance  upon  payment  of  the 
balance  found  due,  which  he  might  or  might 
not  pay.  Tlie  appeal  should  have  been  taken 
to  the  Appellate  Court.  Kirchoff  v.  Union 
Mut.  L.  Ins.  Co.  128  111.  199,  20  N.  E.  808; 
Ryan  v.  Sanford,  133  111.  291,  24  N.  E.  428; 
Adamski  v.  Wieczorek,  181  111.  361,  54  N.  E. 
1034;  Eddleman  v.  Fasig,  218  111.  340,  75 
N.  E.  977;  Burroughs  v.  Kotz,  226  III.  40, 
80  N.  E.  728. 

The  cause  is  transferred  to  the  Appellate 
Court  for  the  Fourth  District. 

Cause  transferred. 


VOTE, 

It  is  held  in  the  reported  case  that  where  a 
purchaser  of  land  assigns  his  contract  as  se- 
curity for  payments  to  be  made  on  the  con- 
tract by  another,  and  the  assignee  on  com- 
pleting the  payments  takes  an  absolute  deed 
from  the  vendor,  the  deed  will  stand  as  a 
mere  security  for  the  money  advanced.  The 
effect  of  this  decision  is  to  give  the  one  who 
fir-st  contracts  for  the  purchase  of  the  land 
the  riglits  of  a  mortgagor  in  the  premises. 

Cases  involving  the  question  therein  pre- 
sented, and  otlier  cases  affecting  the  construc- 
tion of  an  absolute  deed  as  an  equitable 
mortgage  in  favor  of  a  person  other  than  the 


grantor  in  the  deed,  are  reviewed  in  the  note 
to  Jackson  v.  Maxwell,  reported  ante,  this 
volume,  at  page  960. 


HUTCKINGS 


y. 


CIXRK  ET  AL. 


Massachusetts     Supreme     Judicial     Court — 

January  5,  1917. 

22S  Mass.  4ta3;  1X4  N.  E.  740, 


MortsARO*    ~-    Deed    as    Mortsaffe    in 
Favor  of  Third  Person. 

Wliere  defendants  bought  property  at  an 
execution  sale  with  money  furnished  by 
plaintiff  upon  an  agreement  to  hold  the  title 
for  plaintiff,  an  equitable  mortgage  for  plain- 
tiff's benefit  arose,  and  he  is  entitled  to 
a  conveyance  upon  paying  defendants  the 
amount   found  due   tiiem. 

[See  note  at  end  of  this  case.] 

On  report  from  Superior  Court,  Essex 
oounty:   Hall,  Judge. 

Action  by  Arthur  V.  Hutchings,  plaintiff, 
against  Annie  A.  Clerk  et  al.,  defendants. 
Judgment  for  plaintiff.  Case  re.nerved  and 
repo|*ted.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

John  ./.  Ryan  and  Hanaom  C.  Pingree  for 
plaintiff. 

D,  N.  d;  B.  F.  Cratcley  and  Parsons  d 
Bowen  for  defendants. 

[484]  Crosby,  J. — ^This  is  a  bill  in  equity 
brought  against  the  defendants,  who  are  hus- 
band and  wife,  to  establish  a  resulting  trust 
in  favor  of  the  plaintiff  in  certain  parcels  of 
real  estate,  for  an  accounting  for  rents  and 
profits,  and  for  a  conveyance  of  the  real  es- 
tate to  the  plaintiff  upon  payment  of  what- 
ever is  due  from  the  plaintiff  to  the  defend- 
ants. 

The  case  cornea  here  upon  a  reservation 
made  by  a  judge  of  the  Superior  Court,  who 
ordered  a  decree  to  be  entered  overruling  the 
exceptions  to  the  master's  report  and  con- 
firming the  report. 

The  lands  in  question  are  situated  in  Tops- 
field.  One  parcel  consists  of  an  undivided 
two  thirds  interest  in  a  lot  on  Prospect 
Street,  and  the  other  two  parcels  are  situated 
respectively  on  the  east  and  west  side  of  Main 
Street.  The  real  estate  was  owned  by  [485] 
the  plaintiff's  mother  at  the  date  of  her 
death,  and  afterwards  was  conveyed  to  Emily 
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A.  Hutchings,  the  plaintiflr*6  wife.  The  mas- 
ter finds  that  in  April,  1910,  one  Balch 
brought  an  action  against  the  plaintiff's  wife 
and  attached  the  real  estate,  and  afterwards 
obtained  a  judgment  against  her;  that  the 
plaintiff,  who  at  that  time  was  not  living 
with  his  wife,  requested  the  defendant  Wil- 
liam B.  Clerk  to  lend  his  wife  money  to  pay 
her  obligation;  that  Clerk  agreed  to  lend  her 
$1,000  upon  a  mortgage  of  all  the  real  estate; 
and  that  this  offer  was  refused  by  Mrs. 
Hutchings. 

There  was  evidence  that,  after  Mrs.  Hutch- 
ings refused  Clerk's  offer  to  lend  her  $1,000, 
the  plaintiff  went  again  to  Clerk  and  asked 
him  if  he  would  lend  him  (the  plaintiff) 
money  to  take  up  a  mortgage  held  by  Balch, 
and  also  to  pay  the  claim  of  Balch  against 
his  wife  upon  which  suit  had  been  brought; 
that  Clerk  told  him  he  would  lend  him  (the 
plaintiff)  the  necessary  money,  and  that  as 
the  plaintiff  did  not  want  to  hold  the  prop- 
erty in  his  own  name  on  account  of  his  un- 
pleasant relations  with  his  wife.  Clerk  agreed 
that  he  would  attend  the  execution  sale  and 
buy  the  property  for  him  and  that  they  after- 
wards would  arrange  some  method  of  holding 
it  for  the  plaintiff;  that  the  plaintiff  on  April 
29,  1010,  gave  to  the  defendant  William  B. 
Clerk  a  mortgage  of  all  his  personal  property 
to  secure  a  promissory  note  wherein  he  prom- 
ised to  pay  Clerk  $1,600  in  one  year  with  in- 
terest. There  also  was  evidence  that  Clerk 
lent  the  plaintiff  $227.33  to  redeem  the  plain- 
tiff's one  third  interest  in  the  Prospect  Street 
land  which  had  been  conveyed  by  him  to 
Balch  to  secure  a  loan  of  $200.  The  master 
finds  that  this  conveyance  in  form  of  a  quit- 
claim deed  was  a  mortgage. 

On  May  25,  1910,  Balch  obtained  an  ex- 
ecution against  Mrs.  Hutchings,  and,  on  Au- 
gust 5  following,  her  entire  interest  in  the 
real  estate  on  Main  Street  and  Prospect 
Street  was  sold  under  the  execution  and  was 
purchased  by  the  defendant  Annie  A.  Clerk, 
the  wife  of  the  defendant,  William  B.  Clerk, 
for  $641. 

The  master  finds  that  "In  the  transactions 
out  of  which  tluB  suit  has  arisen,  Mr.  Clerk 
represented  his  wife,  and  wiiatever  he  did 
and  said  in  his  dealings  with  the  plaintiff 
she  approved  and  ratified.  It  appeared  that 
Mrs.  Clerk  had  no  personal  dealings  with  the 
defendant"  [plaintiff]. 

The  master  further  finds  that  "the  plaintiff 
asked  Clerk  if  he  would  loan  him  sufficient 
money  to  buy  said  property  if  it  should  [486] 
be  sold  as  a  result  of  Balch*s  action  against 
^frs.  Hutchings.  Clerk  agreed  to  loan  him 
whatever  money  might  be  necessary  for  that 
purpose,  and  the  chattel  mortgage  . 
was  given  to  secure  the  repayment  to  Clerk 
of  whatever  money  the  latter  might  expend 
in  making  such  purchase;  that  ...  it 
was  also  agreed  by.  them  that  Clerk  should 


attend  the  sale,  buy  the  property  for  the 
plaintiff,  and  hold  it  in  his  name  for  the 
plaintiff."  Mrs.  Hutchings*  interest  in  all 
of  said  property  was  sold  to  Mrs.  Clerk  for 
$641  and  paid  for  with  money  belonging  to 
her.  The  plaintiff  di4  not  know  until  long 
afterwards  that  the  property  had  been  bought 
by  Mrs.  Clerk. 

After  the  property  had  been  bid  off  in  the 
name  of  Mrs.  Clerk  it  is  recited  in  the  re- 
port that  ''In  order  to  make  a  good  title  ft 
was  necessary  to  procure  a  release  from  the 
plaintiff.  Clerk  told  him  that  some  paper 
was  necessary  and  sent  him  to  Mr.  Crowley 
who  drew  a  release  to  Mrs.  Clerk  and  the 
plaintiff  executed  it." 

The  master  finds  that  no  consideration 
was  given  to  the  plaintiff  for  the  release;  and 
also  finds  as  follows:  **Methods  of  holding 
the  property  for  the  benefit  of  the  plaintiff 
had  also  been  discussed  bv  him  and  Clerk  be- 
fore  said  sale  and  Clerk  told  the  plaintiff  that 
it  might  be  necessary  for  the  latter  to  release 
to  Clerk  his  interest  in  the  property  to  pro- 
tect the  title,  and  the  plaintiff  agreed  with 
Clerk  that  he  would  execute  a  release  when- 
ever the  latter  should  desire  it.  I  find  that 
when  the  plaintiff  gave  the  aforesaid  release 
to  Mrs.  Clerk  he  understood  he  was  doing 
it  in   consequence  of  said   agreement.'* 

Upon  the  foregoing  findings,  and  others 
made  bv  the  master  wiiich  it  is  unnecessarv 
to  recite  in  detail,  and  which  findings  'we 
cannot  determine  to  be  plainly  wrong,  the 
defendant  Annie  A.  .Clerk  took  title  to  the 
real  estate  by  way  oi  equitable  mortgage  or 
in  trust  for  the  benefit  of  the  plaintiff,  and  he 
is  entitled  to  a  conveyance  of  the  property 
upon  paying  to  her  what  shall  appear  to  be 
due  upon  an  accounting.  Burns  v.  Hunnewell 
217  Mass.  106,  104  N.  E.  494;  Holbrook  v. 
Brown,  214  Mass.  524,  101  K.  E.  1087; 
Clark  V.  vSeagraves,  186  Mass.  430,  71  X.  E. 
813;  Porter  v.  Kimball,  186  Mass.  120,  71  N. 
£.  308. 

The  master's  finding,  that  the  plaintiff 
borrowed  from  the  defendant  $1,600  for  the 
express  purpose  of  providing  for  the  pay- 
ment of  the  purchase  price  of  the  real  estate 
at  the  execution  sale,  is  evidence  that  the 
consideration  was  furnished  by  the  plaintiff. 
[487]  Howe  v.  Howe,  199  Mass.  598,  85  X. 
E.  945,  127  Am.  St.  Rep.  516;  Hennessey  v. 
Connor,  139  Mass.  120,  29  X.  E.  475:  'Mc- 
Donough  v.  O'Niel,  113  Mass.  92;  Campbell  t. 
Dearborn,  109  Mass.  130,  12  Am.   Rep.  671. 

The  cases  relied  on  by  the  defendant  which 
hold  that  a  resulting  trust  in  land  cannot  be 
established  in  favor  of  one  who  does  not 
furnish  the  purchase  price,  are  not  applicable 
to  the  case  at  bar.  Kcnncrso.i  v.  Xash  208 
Mass.  393,  94  N.  E.  475;  Bourke  v.  Callanan, 
160  Mass.  195,  36  X.  E.  460;  Fickett  v. 
Durham,  109  Mass.  419;  Barnard  v.  Jewett, 
97  Mass.  87. 
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All  the  evidence  is  not  reported,  but,  so 
far  as  it  is  made  a  part  of  the  report  and  the 
^supplemental  report,  it  tends  to  support  the 
findings  to  which  it  is  applicable,  and,  as  it 
does  not  appear  that  the  findings  are  plainly 
wrong,  the  exceptions  must  be  overruled. 

It  follows  from  what  has  been  said  that  a 
final  decree  should  be  entered  (1)  aflirming 
the  interlocutory  decree  overruling  the  ex- 
ceptions to  the  master's  report  and  confirming 
that  report;  (2)  directing  the  defendants  to 
account  for  any  and  all  sums  received  from 
all  the  real  estate  including  the  proceeds  of 
the  parcel  sold;  (3)  directing  the  defendants 
to  convey  to  the  plaintiff  by  proper  deed  all 
their  title  and  interest  in  the  real  estate  de- 
scribed in  the  bill  and  now  standing  in  their 
names  or  the  name  of  either,  upon  the  pay- 
ment by  the  plaintiff  to  the  defendants  of  the 
amount  due  them;  and  (4)  that  the  plaintiff 
recover  costs  of  suit ;  the  details  of  the  decree 
to  be  settled  in  the  Superior  Court. 

So  ordered. 


KOTE. 

In  the  reported  case  it  ia  held  that  a  pur- 
chaser at  an  execution  sale  takes  title  only 
by  way  of  equitable  mortgage,  where  it  ap- 
pears that  there  was  an  agreement  between 
the  purchaser's  husband,  who  acted  as  her 
agent,  and  the  husband  of  the  execution 
debtor,  to  the  effect  that  the  former  would 
loan  to  the  latter  money  sufficient  to  redeem 
the  property  and  would  purchase  for  the  lat- 
ter the  property  at  the  sale.  Accordingly 
the  deed  secured  by  the  purchaser  at  the 
execution  sale  is  held  to  be  an  equitable 
mortgage  in  favor  of  the  husband  of  the  ex- 
ecution debtor. 

The  cases  discussing  the  construction  of  an 
absolute  deed  as  an  equitable  mortgage  in 
favor  of  a  third  person  are  reviewed  in  the 
note  to  Jackson  v.  Maxwell,  reported  ante, 
this  volume,  at  page  966. 
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Mortgacefl    —    Deed    as    Mortflpaca    in 
Favor  of  Tl&ird  Person. 

A  purchaser  unable  to  complete  the  con- 
tract of  purchase  except  with  the  assistance 
of  a  third  person  made  a  contract  with  the 


third  person,  who  agreed  to  pay  the  vendor 
the  balance  of  the  price  and  an  additional 
sum  to  the  purchaser,  on  receiving  a  deed 
conveying  the  property  to  him.  The  purchas- 
er bound  himself  to  execute  a  warranty  deed 
conveying  the  property  to  the  third  person 
in  fee,  free  from  incumbranocH,  and  to  pay 
interest  on  the  amount  advanced  by  the  third 
person  and  any  sums  which  he  might  pay  for 
taxes,  street  improvement  assessments,  insur- 
ance, etc.  It  was  agreed  that  if  the  third 
person  should  sell  the  premises  within  a 
specified  time  he  should  pay  one-half  of  the 
amount  received  above  the  amount  advanced, 
and  if  be  should  sell  the  property  for  less  than 
the  amount  advanced,  with  the  approval  of 
the  purchaser,  the  latter  would  make  up  the 
difference.  The  contract  was  modified  so  as 
to  permit  a  conveyance  of  the  property  to  a 
railroad  company  in  consideration  of  a  con- 
veyance by  the  company  to  the  third  person  of 
other  property,  which  should  stand  in  lieu  of 
the  property  acquired  under  the  original  con- 
tract. It  is  held  that  the  transactions  did 
not  create  a  mortgage,  because  the  purchaser 
was  not  indebted  to  the  third  person. 
[See  note  at  end  of  this  case.] 

Requisites  of  Bqnitable  Mortgage  — 
Indebtedness  of  Mortcaflpor  to  Mort- 
trasee. 

Where  there  is  no  debt  due  from  a  grantor 
to  the  grantee  in  a  deed  absolute  in  form,  the 
deed  is  not  a  mortgage. 

Natnre  of  Martgaso  -*  Liability  for 
DefloAenay. 

A  mortgage  is,  in  equity,  a  hypothecation 
or  pledge  of  property  as  security  for  a  debt, 
and  its  effect  is  to  leave  the  mortgagor  per- 
sonally liable  for  the  balance  of  the  debt,  if, 
on  foreclosure,  the  property  fails  to  yield  a 
sufficient  sum  to  pay  it  in  full. 

Words  and  Pbrases  — >  "Debt.** 

The  word  "debt,"  in  the  definition  of  a 
mortgage  as  a  hypothecation  or  pledge  of 
property  as  security  for  a  debt,  means  a  duty 
or  obligation  to  pay,  for  the  enforcement  of 
which  an  action  lies. 

Appeal  from  Montgomery  City  Court: 
Gttnteb,  Judge. 

Action  by  Marks  et  al.,  plaintiffs,  against 
Frank  Stollenwerck  et  al.,  defendants.  Judg- 
ment for  plaintiffs.    Defendants  appeal.    Re- 

VEBSED. 

[6t7]  The  following  is  a  copy  of  Exhibit 
B:     State  of  Alabama,  Montgomery  County. 

Whereas,  W.  M.  Marks  and  W.  A.  Gayle 
have  agreed  to  purchase  from  Abraham  Bros, 
that  certain  lot  in  the  city  of  Montgomery, 
Alabama,  beginning  on  the  west  side  of  Lee 
street  at  a  point  one  hundred  and  seven  and 
one-half  (107^)  feet  north  of  Tallapoosa 
street*  running  thence  north  along  Lee  street 
one  hundred  and  seven  and  one-half  ( 107^ ) 
feet,  running  thence  west  three  hundred  and 
six  (306)  feet,  more  or  less,  to  Moulton 
street,  running  thence  south  along  Moulton 
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street  [588]  one  hundred  and  seven  and  one- 
half  (107^)  feet,  running  thence  east  and 
parallel  with  Tallapoosa  street  three  hun- 
dred and  six  (300)  feet,  more  or  less,  to  the 
point  of  beginning,  being  a  portion  of  lots 
three  (3),  four  (4),  seven  (7),  and  eight 
( 8 ) ,  in  square  two  ( 2 ) ,  of  East  Alabama, 
upon  which  they  have  paid  a  portion  of  the 
purchase  money,  and  for  which  they  still  owe 
said  Abraham  Bros,  about  the  sum  of  thirty- 
four  thousand  doHarR,  upon  the  payment  of 
which  said  Abraham  Bros,  have  agreed  and 
bound  themselves  to  convey  said  property  to 
said  Marks  and  said  Gayle  by  warrant  deed,  in 
fee  simple,  and  the  said  Marks  and  said  Gayle 
desiring  Frank  Stollenwerck  to  pay  to  said 
Abraham  Bros,  said  sum  of  about  thirty-four 
thousand  dollars,  to  enable  said  Marks  and 
said  Gayle  to  obtain  from  them  the  said  war- 
ranty deed  to  said  property,  and  to  pay  to 
them,  the  said  Marks  &  Gayle,  the  additicm- 
al  sum  of  about  seven  thousand  dollars,  mak- 
in<7  in  all  forty-one  thousand  dollars,  in  con- 
sideration of  which  the  said  Marks  &  Gayle 
propose  to  convey  said  property  to  said  Frank 
Stollenwerck  by  warranty  deed: 

Xow,  therefore,  it  is  mutually  agreed  and 
understood  by  and  between  said  parties  as 
follows : 

1.  The  said  StoUen wreck  will  pay  to  s&id 
Abraham  Bros.,  on  account  of  satd  Marks  & 
Gayle,  as  hereinabove  stated,  on  the  19th  day 
of  April,  1909,  the  said  sum  of  about  thirty- 
four  thousand  dollars,  the  exact  amount  to 
be  ascertained  from  the  said  agreement  be- 
tween said  parties,  upon  the  delivery  by  said 
Abraham  Bros,  to  said  Marks  &  Gavle  of  a 
warranty  deed  conveying  the  above  described 
property  to  them  in  fee  simple  and  free  from 
incumbranced^  and  upon  said  Marks  &  Gayle 
delivering  to  said  Stollenwerck  a  warranty 
deed  conveying  said  property  to  him,  said 
Stollenwerck,  in  fee  simple  and  free  from  all 
incumbrances,  to  pay  to  said  Marks  &  [589] 
Gayle  together  the  additional  sum  of  about 
seven  thousand  dollars,  making  in  all  forty- 
one  thousand  dollars,  on  the  23d  day  of  July, 
1909,  and  for  the  payment  of  which  the  said 
Stollenwerck  will  give  to  the  said  Marks  & 
Gayle  his  promissory  note,  payable  on  said 
date  with  interest  from  April  19,  1909. 

2.  Said  Marks  &  Gayle  hereby  agree  and 
bind  themselves  to  execute  and  to  cause  to  be 
executed  by  their  respective  wives  a  warranty- 
deed  conveying  the  above-described  property 
to  the  said  Stollenwerck,  in  fee  simple,  free 
from  all  incumbrances,  for  the  consideration 
hereinabove  expressed,  and  to  deliver  the 
same  upon  the  payment  by  said  Stollenwerck 
of  said  sum  to  said  Abraham  Bros.,  and  the 
delivery  to  them  or  his  said  note  as  above 
Htipulated. 

3.  Said  Marks  &  Grayle  agree  and  bind 
themselves  to  pay  said  Stollenwerck,  or  his 


heirs,  interest  at  the  rate  of  8%  per  annum, 
payable  annually,  upon  the  said  sum  of  forty- 
one  thousand  dollars  from  April  19,  1909,  to 
the  time  of  the  receipt  by  the  said  Stollen- 
werck, or  his  heirs,  of  the  consideration  for 
said  property,  if  it  should  be  sold  by  him  or 
them  as  hereinafter  provided,  but,  if  not 
sold,  then  for  a  period  of  three  years  from 
said  date.  In  addition  to  said  interest  and 
for  said  term,, said  Marks  &  Gayle  agree  and 
bind  themselves  to  pay  to  said  Stollenwerck, 
or  his  heirs,  all  sums  which  he  may  pay  out 
for  taxes,  street  improvements  assessments, 
fire  insurance  premiums,  repairs,  and  other 
necessary  expeni^es  upon  said  property,  but 
said  Marks  &  Gayle  shall  have  credit  upon 
the  amounts  to  be  paid  by  them  for  such 
taxes,  insurance  premiums,  repairs,  and  ex- 
penses, and  as  interest  as  aforesaid  for  the 
net  amount  of  the  rentals  which  said  Stollen- 
werck may  receive  from  said  property  during 
said  period,  settlements  to  be  made  on  April 
19  of  each  consecutive  year.  If  payment  of 
[690]  said  sums  of  interest,  taxes,  insurance 
premiums,  repairs  and  expenses  is  not  made 
within  thirty  'days  after  maturity,  each 
year,  all  rights  of  said  Marks  &  Gayle 
under'  this  agreement  shall  at  once  cease 
and  determine. 

4.  If  said  Stollenwerck,  or  his  heirs,  shall 
sell  said  property  within  three  years  from 
the  date  of  the  said  conveyance  to  him. 
which  shall  be  entirely  at  his  option  or 
desire,  then  he  shall  pay  to  Marks  &  Gayle 
one-half  of  the  amount  received  by  him 
therefor  over  and  above  the  sum  of  forty-one 
thousand  dollars. 

5.  Said  Marks  &  Gayle  further  agree  and 
bind  themselves,  if  'said  Stollenwerck  or  his 
heirs,  should  sell  said  property  within  said 
term  of  three  years  for  less  than  forty-one 
thousand  dollars,  with  the  approval  of  said 
Marks  &  Gayle  in  writing,  to  pay  to  him,  or 
them,  immediately  upon  said  sale  being 
made,  a  sum  equal  to  the  difference  between 
the  net  amount  received  by  said  Stollen- 
werck, or  his  heirs,  for  said  property,  and 
the  sum  of  forty-one  thousand  dollars;  but 
if  said  sale  should  be  made  without  such 
approval  for  less  than  forty-one  thousand 
dollars,  said  Marks  &  Gayle  shall  not  be 
liable  to  pay   such  difference. 

6.  If  said  property  should  not  be  sold  by 
said  Stollenwerck,  or  his  heirs,  within  said 
period  of  three  years,  then  at  the  expiration 
of  that  period  said  Marks  &  Gayle  may  to- 
gether, or  either  of  them  with  the  written 
consent  of  the  other,  or  their  heirs,  within 
thirty  days  tliereafter,  repurchase  aaid  prop- 
erty from  said  Stollenwerck,  or  his  heirs, 
at.  the  price  of  sixty  thousand  dollars,  but, 
if  said  Marks  &  Gayle,  or  either  of  them, 
does  not  within  said  thirty  days  so  purchase 
said  property  from  said  Stollenwerck,   then 
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all  rights  of  every  kind  and  character  belong- 
ing to  said  Marks  &  Gayle  under  this  agree< 
ment  or  in  reference  to  said  property  shall 
immediately  cease  and  determine. 

[591  ]  In  witness  whereof  said  W.  M.  Marks, 

said  W.  A.  Gayle,  and  said  Frank  Stollen- 

werck  have  hereunto  set  their  hands  and  seals 

in  duplicate  this  10th  day  of  April,  1909. 

^      [Signed]     VVm.    Marks.  [Seal.] 

W.  A.  Gayle.  [Seal,] 

Frank  Stollen werck.  [Seal.] 

Witness   as   to    W.    M.    Marks    and   W.   A. 

Gayle: 

[Signed.]     W.    V.    Taylor. 
Witness  as  to  Frank  Stollenwerck : 
[Signed]     H.  T.  Bartlett. 

The  following  is  Exhibit  C: 
State  of  Alabama,  Montgomery  County: 

For  valuable  considerations  to  each  of  the 
parties  to  this  agreement  from  each  of  the 
others  moving,  the  receipt  of  which  is  hereby 
mutually  acknowledged,  it  is  hereby  mutually 
agreed  between  Frank  Stollenwerck,  W.  M. 
^«rk8  and  W.  A.  Gayle  that  that  certain 
contract  and  agreement  enter^  into  by 
and  between  them  and  dated  April  10,  1909, 
in  reference  to  the  property  hereinafter 
referred   to   is   hereby   modified  as   follows:. 

I.  Said  Stollenwerck  is  hereby  authorized 
and  permitted  to  convey  to  the  Louisville  &. 
Nashville  Railroad  Company  the  property 
described  in  said  agreement,  which  is  the 
same  property  conveyed  to  him  by  said  Marks 
&  Gayle  by  deed  recorded  in  Deed  Book  72,  p. 
302,  in  the  office  of  judge  of  probate  of  said 
county,  and  to  receive  in  payment  therefor 
that  certain  property  belonging  to  the  Louis- 
ville &  Nasliville  Railroad  Company  lying  on 
the  east  side  of  Lee  street  in  said  city  of 
Montgomery,  north  of  the  wholesale  store- 
house of  Griel  Bros.  Co.  south  of  the  Louis- 
ville &  Nashville  Railroad  Co.  property  and 
west  of  the  alley  running  along  the  east 
side  of  said  Griel  Bros.  Co.  building,  or  so 
much  thereof  as  he  may  accept  therefor. 

[692]  2.  It  is  understood  and  agreed  that 
said  property  so  accepted  by  the  said  Stollen- 
werck from  said  Louisville  &  Nashville  Rail- 
road Company  and  so  conveyed  to  him  by 
said  company  shall  stand  in  lieu  of  the  prop- 
erty deacribed  in  said  agreement  of  April  10, 
1909,  in  all  respects. 

3.  Said  agreement  of  April  10,  1909,  shall 
not  be  in  anv  manner  affected  bv  said  con- 
veyance  and  this  agreement,  other  than  is 
herein  expressly  stipulated,  but  it  is  hereby 
agreed  that  the  paragraph  6  of  said  agree- 
ment of  April  10,  1909,  is  hereby  changed  so 
that  the  word  "sixty"  shall  be  changed  to 
*'eighty,"  so  as  to  make  the  price  at  whicli 
said  Marks  &  Gayle  or  either  of  them  may- 
repurchase  said  property  "eighty  thousand 
dollars"   instead   of   sixty   thousand  dollars. 


4.  Said  Stollenwerck  having  advanced  to 
said  W.  A.  Gayle  as  trustee  the  sum  of  three 
thousand  dollars  at  the  request  of  said  Marks 
&  Gayle,  it  is  agreed  that  said  sum,  with 
interest  at  8%  per  annum  from  the  date  of 
the  payment  thereof  by  said  Stollenwerck 
shall  be  added  to  the  amounts  set  forth  and 
referred  to  in  said  agreement  of  April  10, 
1900,  to  be  taken  into  consideration  in  any 
settlement  that  may  be  made  between  the 
parties  to  said  agreement  according  to  the 
terms  thereof. 

In  witness  whereof,  this  agreement  has  been 
signed  in  duplicate  by  said  parties  this  the 
10th  day  of  August,  1909. 

W.  M.  Marks. 
W.  A.  Gayle. 
F.  Stollenwerck. 
Witness:  Chas.   D.   Tallman. 

Ball  d  Sanford  and  Frank  StoUenwerck 
for  appellants. 

Marlc8  d  Sayre  and  J,  M.  Chilton  for 
appellees. 

[595]  A^SDERSON,  C.J. — ^A  determination  of 
this  case  is  dependent  largely,  if  not  en> 
tirely,  upon  a  construction  of  the  contract 
marked  Exhibit  B  to  the  bill  of  complaint 
as  modified  by  a  subsequent  agreement 
marked  Exhibit  C  to  the  said  bill  of  com- 
plaint, and  which  will  be  set  out  by  the 
reporter.  As  we  construe  Exhibit  B,  it 
created  no  debt  from  Marks  &  Gayle  to 
Stollenwerck;  there  is  nothing  in  it  that 
obligates  Marks  &  Gayle  to  pay  Stollen- 
werck the  sum  paid  out  by  him  as  the  pur- 
chase price  the  property  or  to  render  them 
legally  bound  to  him  to  pay  the  same  or  any 
part  thereof.  It  seema  that  Marks  &  Gayle 
were  unable  to  consummate  the  contract  of 
purchase  with  Abraliam  Bros.,  except  with 
the  assistance  of  Stollenwerck,  who  financed 
the  deal.  The  money  was  not  borrowed  from 
Stollenwerck,  and  there  is  nothing  in  the 
entire  transaction  which  obligated  Marks  & 
Gayle  as  a  partnership,  or  individually,  to 
repay  Stollenwerck  the  sum  of  $41,000,  the 
consideration  paid  by  him  for  the  property. 
The  agreement  simply  authorized  Stollen- 
werck to  buy  the  property  instead  of  Marka> 
&,  Gayle,  and  to  pay  for  same  without  being 
reimbursed  or  repaid  by  said  Marks  &  Gayle,. 
with  the  understanding  that  if  Stollenwerck 
sold  the  property  within  three  years  for  a 
profit  the  said  profit  was  to  be  divided  with 
said  Marks  &  Gavle.  It  is  true  that  Marks  &. 
Gayle  obligated  themselves  to  repay  Stollen- 
werck the  difference  between  $41,000  and 
any  leas  sum  for  which  [596]  he  should  sell 
the  property  within  three  years  at  their 
request,  but  this  was  no  unconditional  promise 
on  their  part  to  guarantee  the  reimburse- 
ment of  the  said  Stollenwerck,  as  be  could 
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not  sell  the  property  for  less,  except  with 
their  consent  and  approval,  and  if  Stollen- 
werck  did  not  sell  the  property  within  three 
years,  which  was  entirely  optional  with  him, 
the  property  was  his,  subject  to  the  right  of 
^farks  &  Oayle  to  repurchase  same.  There- 
fore there  is  nothing  about  the  transaction 
which  obligated  Marks  &  Oaj-le  to  repay 
Stollenwerck  the  said  $41,000,  or  to  convert 
the  conveyance  into  a  mortgage  as  a  mere 
security  for  a  debt  owing  from  Marks  &  Gayle 
to  Stollenwerck. 

Had  Stollenwerck  sold  the  property  during 
the  three  years  for  less  than  $41,000  without 
the  consent  of  Marks  &  Gayle,  and  which  he 
had  the  right  to  do,  they  were  not  liable  to 
him  for  the  difference.    Indeed  thev  were  not 
liable  to  him  for  any  of  said  $41,000,  except 
in  the  one  event  that  he  sold  the  property 
during   the   said    three   years    for   less   than 
said  amount  upon  the  written  request  of  said 
Marks   &     Gayle.       It    may    be    true    that 
Marks  &   Gayle  obligated  themselves  to   ac- 
count for  the  difference  between  the  net  rent 
and  the  interest,   taxes,   paving,  etc.   during 
the  said  three  years  within  which  the  property 
might  be  sold  for  the  joint  benefit  of  all  the 
parties,    but    this   was   a  mere   condition   to 
keeping  the  agreement  alive,  and  was  in  no 
sense  a  debt  to  be  secured  by  the  agreements 
or  for  which  property  was  to  be  held  as  a 
security,  as  there  was  no  provision   for  the 
unconditional  payment  or  collection  of  same, 
the  penalty  for  nonpayment  being  only  a  for- 
feiture  of   the   right  under   the   contract   to 
share  in  the  profits  of    a  sale  should  same  be 
made    within    said    3    years,   or   re-purchase 
within  30  days  after  the  expiration  of  said 
period  in  case  no  sale  was  made.     Nor  did 
the  modification,  Exhibit  0,  [597]  make  the 
transaction  a  security  or  constitute  the  con- 
veyance a  mortgage;  it  merdy  added  $3,000 
due  by  Gayle,  as  trustee,  to  the  $41,000  as  the 
purchase  price  and  which  was  to  be  included 
in    the  amount  to  be  first  deducted  in  case  of 
a  sale  of  the  property  before  a  division  of  the 
profits.     There  was  nothing  about  the  trans- 
action to  indicate  that  the  said  Stollenwerck 
would  have  any  recourse  on  Marks  A  Gayle 
for  the  $41,000,  or  the  $44,000,  or  that  the 
conveyance   should   stand   as   a  security   for 
«ame.  It  was  but  a  purchase  by  Stollenwerck 
of  the  property  with  the  understanding  that, 
if  Marks  A  Gayle  paid  interest,  taxes,  pave- 
ment, etc.,  during  the  three  years  in  excess  of 
the  net  rents,  Stollenwerck  would  divide  the 
net  profits  with  them  in  case  of  sale  or  let  thenoi 
repurchase  the  property  for  a  certain  price 
within  30  days  if  no  sale  was  made,  and,  as 
a  part  of  the  consideration  for  the  modified 
agreement  and  the  exchange  of  the  property 
and  the  increased  amount  for  the  repurchase, 
it  was  agreed  that  the  $3,000  due  from  Gayle, 
as  trustee,  should  be  added  to  the  original 
consideration  of  $41,000,  subject  to  the  terms 


and  considerations  of  the  original  agreement. 
Marks  A  Gayle  did  not  undertake  to  pay  this 
$3,000,  nor  did  they  owe  Stollenwerck  the 
original  $41,000;  he  simply  paid  that  sum  to 
become  the  '  purchaser  instead  of  Marka  & 
Gayle  upon  the  condition  that  if  they  kept  the 
interest,  taxes,  etc.,  within  the  rent  during 
the  three  years  he  would  divide  the  profits 
with  them  in  case  of  a  sale  by  him  or  that 
they  might  repurchase  if  no  sale  was  made. 
The  only  condition  whatever  upon  which 
Marks  A  Gavle  should  become  liable  for  any 
part  of  the  $44,000  was  in  the  event  that 
Stollenwerck  would  at  their  request  sell  the 
property  for  less  than  said  amount.  They  did 
not  thereby  become  indebted  to  Stollenwerck 
BO  as  to  become  personally  liable  to  him  for 
[598]  any  residuum  of  the  $44,000,  if  upon  a 
foreclosure  the  property  did  not  yield  a  sum 
sufficient  to  pay  the  sun*,  in  full.  The  only 
possible  theory  upon  which  they  could  have 
become  indebted  was  in  the  case  Stollenwerck 
made  a  sale  of  the  property  at  their  request 
during  the  three  years,  but  which  was,  even  in 
that  event,  optional  with  Stollenwerck,  and, 
this  event  never  having  happened,  the  said 
Marks  A  Gayle  are  not,  and  have  never  been, 
indebted  to  Stollenwerck  for  said  sum  so  as  to 
create  the  relation  of  debtor  and  creditor  and 
which  is  essential  to  fix  the  status  of  mort- 
gagor and  mortgagee. 

"One  of  the  distinguished  tests  by.  which 
to  determine  whether  an  instrument  is  a 
mortgage,  or  a  sale  with  the  privilege  of  re- 
purchasing, is  the  existence  or  nonexistence  of 
a  debt  to  be  secured.  If  there  be  no  debt  due 
from  the  grantor  to  the  grantee,  there  can  be 
no  mortgage.  The  idea  of  a  mortgage  with- 
out a  debt  to  be  secured  by  it  is  a  legal  myth 
in  our  system  of  jurisprudence." — Nelson  v. 
Wadsworth,  171  Ala.  603,  55  So.  120;  Vincent 
V.  Walker,  86  Ala.  336,  5  So.  465;  Douglass  t. 
Moody,  80  Ala.  61. 

"A  mortgage  is,  in  equity,  a  hypothecation 
or  pledge  of  property  for  the  security  of  a 
debt.  There  must  be  a  debt,  or  there  can  be 
no  security  for  its  payment.  Hence  it  is  said, 
if  there  is  no  debt,  there  can  be  no  mortgage. 
Debt,  in  this  connection,  means  a  duty  or 
obligation  to  pay,  for  the  enforcement  off 
which  an  action  will  lie." — 'McKinstry  v. 
Conly,  12  Ala.  678;  Haynie  v.  Robertson,  58 
Ala.  37. 

"It  is  a  necessary  ingredient  in  a  noortgage 
that  the  mortgagee  should  have  a  remedy  for 
his  debt   against  the  debtor.  .     .     The 

effect  of  a  mortgage  .  .  .  is  to  leave  on 
the  mortgagor  a  personal  liability  for  the 
residuum  of  the  debt,  if,  on  foreclosure,  the 
property  mortgaged  fails  to  yield  a  sum  suf- 
ficient to  pay  it  in  full."  Peeples  v.  StoUa,  57 
Ala.  58. 

[599]  Applying  this  well-established  rule 
to  the  case  at  bar,  we  hold  that  the  citv 
court  erred  in  holding  that  the  relationship 
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of  mortgagor  and  mortgagee  existed  between 
8tollenwerck  and  Marks  &  Gayle.  Our  con- 
clusion can  well  be  rested  upon  a  proper  con- 
struction of  the  written  agreement  above 
mentioned,  but,  should  we  have  to  look  to  the 
extraneous  proof,  the  weight  of  same 
strengthens  the  theory  that  Stollenwerck  was 
a  conditional  vendee,  and  not  a  mortgagee. 

The  decree  of  the  city  court  is  reversed, 
and  one  is  here  rendered  holding  that  the 
conveyance  in  question  was  not  intended  as 
a  mortgage,  and  denying  the  complainants  the 
right  to  redeem  the  property,  and,  as  the 
complainants  were  denied  relief  under  the 
other  theory  of  their  bill  and  from  which 
they  took  no  appeal,  the  bill  of  complaint  is 
dismissed. 

Reversed  and  rendered. 

May  field,  Somerville,  and  DeOraffenried, 
JJ.,  concur. 

Rehearing  denied  June  30,  1914. 

KOTE. 

The  court  in  the  reported  case  holds  that  a 
person  who  contracts  for  the  purchase  of  cer- 
tain realty  and  then,  being  unable  to  make 
payment,  authorizes  another  to  buy  the  prop- 
erty, cannot  reduce  the  deed  obtained  by 
such  other  person  to  a  mortgage  and  be 
allowed  to  redeem,  where  there  is  nothing 
about  the  transaction  creating  a  debt  owing 
from  the  alleged  mortgagor  to  the  grantee. 
For  a  full  discussion  of  the  right  of  a  per- 
son other  than  the  grantor  to  have  an 
absolute  deed  construed  as  an  equitable 
mortgage  in  his  favor,  see  the  note  to  Jack- 
son V.  Maxwell,  reported  ante,  this  volume,  at 
page  066. 
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Sales  —  Offer   and   Accep^anoe   —   Ao« 
eeptaaoo  of  Offer  Onoe  Rejected. 

Where  a  tentative  contract  to  buv  acces- 
sories  and  act  as  the  seller's  agent  in  a  cer- 
tain territory  was  rejected  by  the  seller  and 
a  new  contract  sent  to  the  buyer,  which  he 
rejected,  the  seller  cannot  sue  on  the  original 
tentative  contract,  as  an  express  contract,  for 
the  price  of  accessories  shipped  to  the  buyer 
but  not  accepted  by  him. 

[See  note  at  end  of  this  case.] 

Effect   of   Rejection   of   Offer  —  Goods 
Ordered  on  Basis  of  Offer. 

Where  the  buyer  ordered  accessories  on 
faith  of  a  tentative  contract  made  by  him 
with  the  seller's  agent  and  repudiated  by  the 


seller,  and  a  new  contract  sent,  which  the 
buyer  rejected,  he  is  under  no  obligation  to 
accept  the  accessories  ordered. 

Appeal  from  Superior  Court,  Pierce  county: 
Ct.iFPORD,  Judge. 

Action  by  M.  H.  Cook,  plaintiff,  against  E. 
H.  Story,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Revebsd). 

O,  C,  Israel  and  H.  B.  Noland  for  appel- 
lant. 

Hoyden,  Langhwme  dc  Metzger  and  i#c- 
Clure  d  McClure  for  respondent. 

[109]  Ellis,  J. — Action  for  the  purchase 
price  of  certain  automobile  tires  and  tulies 
which  it  is  alleged  were  sold  and  delivered  to 
the  defendant  by  plaintiff's  assignor  under  a 
written  contract.  The  plaintiff's  assignor^ 
W.  D.  Newerf,  doing  business  as  W.  D.  New- 
erf  Rubber  Company,  in  San  Francisco  and 
Los  Angeles,  was  the  Pacific  coast  agent  for 
the  Miller  Rubber  Company,  a  corporation 
operating  a  tire  factory  at  Akron,  Ohio. 
One  C.  W\  Sahland,  a  traveling  salesman  for 
the  Newerf  Company,  met  the  defendant,. 
Story,  in  Seattle  on  May  28,  1913,  and  with 
him  arranged  the  details  of  a  contract  ap- 
pointing Story  as  general  agent  and  dis- 
tributer for  the  Newerf  Company  in  the  sale 
of  Miller  tires,  tubes  and  accessories,  the 
agency  to  cover  the  states  of  Wasfiington, 
Idaho  and  Montana. 

[110]  Shortly  after  this  conference,  the 
parties  went  to  Tacoma,  and,  at  the  office  of 
Hugo  Metzler,  an  attorney  and  secretary  of 
the  Auto  Equipment  Company,  through  which 
the  defendant  expected  to  supply  the  demand 
for  Miller  tires  in  that  city,  the  defendant 
for  himself,  and  Sahland  for  the  Newerf  Com- 
pany, signed  a  tentative  contract  covering 
the  three  states  for  one  year,  subject  to  ter- 
mination by  either  party  on  ninety  days*  no- 
tice. By  this  tentative  contract,  the  de- 
fendant was  to  maintain  at  his  own  expense 
an  office  and  show  room  in  Seattle,  carry  a 
stock  sufficient  to  meet  the  requirements  of 
customers,  and  advertise  the  goods.  The  New- 
erf Company  was  to  extend  certain  credit, 
furnish  goods  to  the  defendant  at  certain 
scheduled  prices,  allow  certain  trade  and 
cash  discounts,  and  make  replacements  of 
guaranteed  tires  on  given  terms. 

This  agreement  was  signed  in  duplicate, 
with  the  understanding  that  it  was  to  be 
submitted  to  the  Newerf  Company  for  ap- 
proval. Sahland  throughout  represented  that 
he  had  no  authority  to  finally  approve  the 
contract.  This  was  testified  to  by  the  de- 
fendant and  was  admitted  by  Sahland  him- 
self.    A  blank  for  such  approval  appears  at 
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the  foot  of  the  contract.  Sahland  retained 
both  copies  of  the  contract  for  the  purpose  of 
submission  to  the  Nevverf  Company  for  ap- 
proval, stating  that,  if  approved,  one  copy 
■would  be  returned  by  the  company  to  the 
defendant.  He  testified  that  he  did  in  fact 
turn  both  copies  over  to  the  company  for 
approval.  It  is  admitted  that  tlie  contract 
was  never  formally  approved  by  the  Nevverf 
Company,  and  neither  copy  was  ever  re- 
turned to  the  defendant.  On  the  contrarv,  a 
new  contract,  materially  differing  from  the 
one  submitted,  and  omitting  from  its  opera- 
tion the  state  of  Montana,  was  prepared  in 
duplicate  by  tlie  Newerf  Company  and  sent 
to  the  defendant  with  a  request  that  he 
sign  and  return  it  for  execution  by  the  com- 
pany. 

On  July  2,  1913,  the  defendant  wrote  the 
Newerf  Company,  declining  to  sign  the  new 
•contract  on  the  ground  that  [111]  it  was 
not  in  accordance  with  his  agreement  with 
Sahland,  and  declining  to  proceed  further 
in  the  matter.  He  testified  that  he  then 
<;ancelled  all  orders,  amounting  to  $4,000  or 
$5,000,  which  he  had  given,  and  the  fact  is 
not  contradicted.  Apparently  all  orders  on 
which  goods  had  not  been  delivered,  save  one, 
were  treated  as  cancelled.  That  order,  which 
is  the  one  here  involved,  arose  as  follows: 
On  June  1,  1913,  the  Auto  Equipment  Com- 
pany, through  its  president,  Lindquist,  had 
ordered,  through  Sahland,  tires  and  tubes  to 
the  amount  of  $1,500,  in  anticipation  of  the 
races  which  were  to  take  place  at  Tacoma  in 
the  first  week  of  July.  No  word  having  been 
received  from  the  order,  the  defendant,  on 
June  10th,  telegraphed  the  Newerf  Company, 
among  other  things:  "Wire  Akron  to  ship 
me  at  Tacoma  order  prepared  by  Lindquist.*' 
The  goods  reached  Tacoma  about  July  17th, 
billed  to  Miller  Tire  Company  and  Auto 
Equipment  Company.  Meanwhile,  the  Auto 
Equipment  Company,  having  been  advised 
that  Story  had  closed  his  place  of  business  in 
Seattle  and  severed  his  relations  with  the 
Newerf  Company,  sent  one  DeLand  to  San 
Francisco  to  make  some  arrangement  with 
the  Newerf  Company.  On  July  9,  1913,  he 
received  from  that  company  the  following, 
'which  is  termed  in  the  record  a  letter  of 
credit: 

"San  Francisco,  Cal.,  July  9,  1913. 
*'Auto  Equipment  Co., 

"Tacoma,  Wash. 

"Gentlemen:  In  accordance  with  verbal 
understanding  with  Mr.  John  DeLand,  we 
herewith  grant  you  the  privilege  of  selling 
Miller  Quality  Tires  and  Tubes,  also  other 
accessories  carried  by  us,  in  the  state  of 
Washington  until  such  time  as  we  may  close 
this  territory  with  E.  H.  Story,  yourselves, 
or  other  parties. 


(t\\7. 


'We  will  furnish  you,  during  this  time, 
a  stock  of  Miller  Tires  and  Tubes  not  to 
exceed  the  amount  of  twenty-five  hundred 
dollars.  Such  stock  to  be  delivered  either 
from  San  Francisco,  Los  Angeles  or  Akron, 
Ohio,  in  order  to  give  the  best  sen-ice  in 
supplying  said  stock. 

[112]  "Your  prices  on  Miller  Tires,  during 
this  time,  to  be  seven  and'  one-half  and 
five  per  cent  from  the  two  attached  lists, 
you  to  pay  us  on  the  tenth  of  each  month 
for  all  sales  made  from  stock  of  Miller  Tires 
furnished  by  us,  when  a  further  five  per  cent 
for  cash  will  be  allowed. 

"Yours    very    truly, 
«( Signed)   W.  D.  Newerf  Rubber  Co., 

"Per  J.  E.  Newerf." 

He  testified: 

"On  the  9th  of  July  thoy  gave  me  this 
letter  of  credit.  I  returned  to  Sacramento, 
then  came  here  and  went  into  the  Auto 
Equipment.  Mr.  Lindquist  and  Mr.  Metzler 
told  me  there  was  a  shipment  down  there 
lor  Auto  Equipment.  It  was  about  the  17th 
or  18th  of  July  that  the  goods  were  delivered 
to  us.  Newerf  had  told  me  it  was  on  the 
road  and  would  be  delivered  to  ua  on  the 
letter  of  credit  which  I  had  at  the  time. 
Tliey  told  me  that  w^hen  I  w^as  in  San  Fran- 
cisco, and  said  the  Story  deal  was  off.'' 

He  also  testified  that,  before  returning  to 
Tacoma,  he  went  to  Akron,  Ohio,  to  arrange 
an  agency  for  the  Miller  tires,  and  there  met 
W.  D.  Newerf,  who  told  him  the  same  thing. 
Sahland,  who  was  present  at  that  interview, 
denied  this,  but  admitted  that  DeLand  was 
then  told  that  "the  deal  with  Story  was 
entirely  cancelled"  and  the  Newerf  and  Miller 
Companies  were  at  liberty  to  give  the  Wash- 
ington agency  to  the  Auto  Equipment  Com- 
pany. 

When  the  goods  arrived  in  Tacoma,  the 
railroad  company,  for  some  reason  not  ex- 
plained, notified  Story  of  that  fact,  but  he 
refused  to  accept  them  and  refused  to  author- 
ize their  delivery  to  the  Auto  Equipment 
Company,  stating  in  effect  that  he  would 
have  nothing  to  do  with  the  matter.  The 
chief  clerk  of  the  freight  agent  of  the  rail- 
road company  at  Tacoma  testified  that,  on 
Story's  refusal  to  accept  the  ^oods,  he  sent 
a  telegram  to  the  agent  of  the  B.  &  O.  Rail- 
road, at  Akron,  Ohio,  but  was  not  permitted 
to  state  the  contents  of  that  telegram  or  whst 
reply  he  received.  At  any  rate,  the  good* 
were  delivered  to  the  Auto  Equipment  Com- 
pany on  July  17th.  Tliat  company,  as  it  now 
appears,  was  then  in  [113]  failing  circum- 
stances, and  went  into  the  hands  of  a  re- 
ceiver soon  afterwards. 

Tli<?  court  found,  in  substance,  that  the 
goods  were  sold  and  delivered  to  the  defend- 
ant under  the  terms  of  the  written  contract, 
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«nd  that  there  was  a  balance  of  $1,309.02  due 
thereon,  for  which  amount,  with  interest  at 
«ix  per  cent  from  August  30,  1913,  judgment 
was   entered.     Tlie   defendant   appeals. 

The  appellant  contends  that  no  express 
contract  was  ever  consummated,  and  hence 
the  action,  being  on  an  express  contract,  can- 
not be  maintained. 

Under  the  evidence,  we  are  clear  that  the 
«3^ecution  of  the  written  contract  stied  upon 
was  never  consummated.  The  tentative  agree- 
ment was  signed  with  the  understanding  that 
it  would  have  to  be  submitted  to  the  Newerf 
Company  for  approval.  It  was  never  ap* 
proved,  but  was  expressly  repudiated  by  New- 
erf.  A  new  and  different  contract  was  sent 
to  him.  He  rejected  it  and  cancelled  all  out- 
-standing  orders.  The  respondent  seeks  to 
meet  this  fact  with  the  argument  that  no 
formal  approval  was  necessary,  in  that  the 
Xewerf  Company  ratified  the  contract  by  ac- 
-ceptiug  and  filling  orders  under  its  terms. 
There  would  be  force  in  this  argument  were 
it  not  for  the  undisputed  fact  that  the  Newerf 
company  expressly  repudiated  the  first  con- 
tract and  sought  to  impose  a  new  one.  There 
was  never  thereafter  an  offer  on  the  part 
of  the  Newerf  Company  to  approve  or  deliver 
to  appellant  the  old  contract,  or  to  continue 
operations  under  it.  The  fact  that,  under 
the  first  contract  as  a  working  basis,  some 
^oods  were  ordered,  delivered  and  paid  for, 
does  not  alter  the  fact  that,  even  granting 
this  sufficient  to  constitute  a  ratification,  the 
Newerf  Company  itself  refused  to  so  regard 
it,  or  if  so  regarding  it,  rescinded  the  con- 
tract. Having  itself  repudiated  or,  what 
comes  to  the  same  thing,  rescinded  the  con- 
tract, the  Newerf  Company  cannot  complain 
when  the  appellant  meets  it  on  the  ground 
which  it  has  elected  to  occupy.  Gibson  v. 
Rouse,  81  Wash.  102,  142  Pac.  [114]  464.  The 
Newerf  Company,  before  the  arrival  of  the 
goods,  having  repudiated  the  contract  upon 
the  faith  of  which  they  were  ordered,  the 
appellant  was  under  no  obligation  to  accept 
them.  He  was  under  no  obligation  to  thus 
lay  himself  open  to  the  claim,  now  advanced 
aa  to  the  old  contract,  that  he  had  ratified 
the  new  one  by  continuing  to  receive  goods. 

'nie  respondent  asserts  that  the  contract 
forwarded  to  the  appellant  for  execution  was 
a  "consignment  contract"  and  not  a  selling 
contract,  the  inference  being  that  it  was  not 
intended  to  take  the  place  of  the  original 
agreement.  This  seems  to  be  based  upon  a 
misconception  of  the  record.  It  is  true  there 
had  been  some  negotiations  looking  to  a  con- 
tract for  taking  goods  on  consignment,  but 
the  contract  sent  was,  by  its  terms,  a  selling 
contract  and  bore  a  memorandum  that  it  was 
"intended  to  take  the  place  of  the  one  signed 
and  handed  to  Sahlaild  May  28th."  That 
such  was  its  purpose,  Sahland  himself  tes- 


tified. A  letter  in  evidence  from  Newerf  to 
Story  so  indicates. 

The  respondent  did  not  sue  on  a  quantum 
valebat,  nor  was  there  any  evidence  directed 
to  that  issue.  He  sued  upon  an  express  con- 
tract which  he  failed  to  prove. 

The  judgment  is  reversed,  and  the  cause  is 
remanded  with  direction  to  dismiss. 

Morris,  C.  J.,  Chadwick,  FuUerton,  and 
Mount,  JJ.,  concur. 


NOTE« 

Aooeptano«  of  Offer  Onee  Rejeoted  mm 
Consummatlns  Contraot  of  Sale. 

This  note  reviews  the  comparatively  few 
cases  discussing  the  question  whether  a  con- 
tract of  sale  can  be  consummated  by  the  ac- 
ceptance of  an  offer  which  has  been  once 
rejected.  Cases  in  which  a  qualified  answer 
or  a  counter  proposition  is  specifically  con- 
sidered by  the  court  to  be  a  rejection  are 
included;  but  the  independent  question  what 
constitutes  a  rejection  is  not  discussed. 

The  law  is  well  settled  that  the  rejection 
of  an  offer  to  sell  or  to  buy  puts  an  end  to 
the  offer,  and  that  thereafter  there  must  be  a 
new  offer  and  an  acceptance  thereof  in  order 
to  constitute  a  contract.  The  party  who  has 
once  rejected  an  offer  cannot  by  a  subsequent 
acceptance  thereof  consummate  the  contract. 
Hyde  v.  Wrench,  3  Beav.  334,  6  Eng.  Rul. 
Cas.  139,  4  Jur.  1106,  49  Eng.  Rep.  (Reprint) 
132;  Minneapolis,  etc.  R  Co.  v.  Columbus 
RoUing-Mill  Co.  119  U.  S.  149,  7  8.  Ct.  168, 
30  U.  S.  (L.  ed.)  376;  Ortman  v.  Weaver, 
11  Fed.  358;  Arthur  v.  Gordon,  37  Fed.  558; 
Crabtree  v.  St.  Paul  Opera-House  Co.  39 
Fed.  746;  Phelps  v.  Qood,  15  Idaho  76,  96 
Pac.  216 ;  Richardson  v.  Lenhard,  48  Kan.  629, 
29  Pac.  1076;  Shaw  y.  Ingram-Day  Lumber 
Co.  162  Ky.  329,  153  S.  W.  431,  L.R,A. 
1915D  145;  Egger  v.  Nesbitt,  122  Mo.  667, 
27  S.  W.  385,  43  Am.  St.  Rep.  596;  Frith  v. 
Lawrence,  1  Paige  (N.  Y.)  434,  reversed  on 
other  grounds,  6  Wend.  103,  21  Am.  Dec.  262. 
Bee  also  James  v.  Darby,  100  Fed.  224,  40 
C.  C.  A.  341;  Goodridge  v.  Wood,  133  111. 
App.  483;  Rapp  v.  Livingston,  14  Daly  402, 
13  N.  Y.  St.  Rep.  74.  And  see  tiie  reported 
case. 

The  rule  was  laid  down  in  Hyde  v.  Wrench, 
3  Beav.  334,  6  Eng.  Rul.  Cas.  139,  4  Jur. 
1106,  49  Eng.  Rep.  (Reprint)  132  as  fol- 
lows: "Under  the  circumstances  stated  in 
this  bill,  I  think  there  exists  no  valid  bind- 
ing contract  between  the  parties  for  the  pur- 
chase of  the  property.  The  defendant  offered 
to  sell  it  for  £1000,  and  if  that  had  been  at 
once  unconditionally  accepted,  there  would 
undoubtedly  have  been  a  perfect  binding  con- 
tract; instead  of  that,  the  plaintiff  made  an 
offer  of  his  own,  to  purchase  the  property 
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for  £950,  and  he  thereby  rejected  the  offer 
previously  made  by  the  defendant.  I  think 
that  it  was  not  afterwards  competent  for  him 
to  revive  the  proposal  of  the  defendant,  by 
tendering  an  acceptance  of  it."  And  in  Shaw 
V.  Ingram-Day  Lumber  Co.  152  Ky.  329,  153 
S.  W.  431,  L.R.A.1915D.  145,  it  was  said, 
*'An  offer  when  once  rejected  loses  its  legal 
force  and  cannot  be  accepted  thereafter  so 
as  to  create  a  binding  agreement,  without  the 
assent  of  the  party  making  the  original  offer." 

In  Ortman  v.  Weaver,  11  Fed.  858,  the 
court  cited  as  authority  Fox  v.  Turner,  1 
111.  App.  153  (which  concerned  the  making 
of  an  agreement  respecting  the  cancellation  of 
a  lease)  and  said:  "It  was  there  held  that  a 
proposal  to  accept  an  offer  on  terms  varying 
from  those  proposed  amounts  to  a  rejection  of 
the  offer  and  a  substitution  in  its  place  of  a 
counter  proposition.  This  cannot  become  a 
contract  until  asHented  to  by  the  first  pro- 
poser. The  original  offer  thereby  losea  its 
vitality,  being,  ho  to  speak,  passed  by  in  the 
course  of  the  negotiation  so  as  to  be  no 
longer  binding  between  the  parties.  It  be- 
comes an  open  proposition  again  only  when 
renewed   by   the   party  who   first  made  it." 

The  rights  of  the  parties,  after  the  rejec- 
tion of  an  offer  to  sell  timber  and  the  sub- 
sequent entrance  into  a  written  agreement 
for  an  option,  were  stated  in  Zearing  v. 
Crawford,  etc.  Co.  102  Ark.  575,  146  S.  W. 
226,  as  follows:  "Appellee  declined  to  ac- 
cept the  alleged  offer  of  sale  of  the  timber 
on  the  basis  of  a  million  and  a  half  feet, 
and  elected  to  enter  into  a  written  contract 
for  an  option  to  purchase  on  an  estimate 
tliercafter  to  be  made  in  a  certain  way.  The 
effect  of  the  written  contract  was  to  withdraw 
the  alleged  offer  of  sale  on  the  basis  named 
and  to  substitute  therefor  an  offer  to  sell  on 
the  basis  of  another  estimate,  and  appellee 
acquired  by  the  contract  merely  the  right 
to  accept  the  offer  within  the  time  specified, 
as  it  was  not  a  contract  of  sale  but  only 
an  option  to  purchase." 


DAVIS  IJkUNDRT  AND  CI.EANINO 

COMFANT 

V. 

WHITMORE. 

Ohio  Supreme  Court — May  4,  1916. 
92  Ohio  St.  44;  110  N.  E,  5i«. 


Corporatione  —  Contract  for  Sale  of 
Stock  —  Memorandum  Constrvod  as 
Offer  to  Buy. 

The   Ideal   Laundry   Company  was  a  cor- 
poration   capitalized   at   250   shares,   of   the 


par  value  of  $100  each,  of  which  plaintiff^ 
owned  126  shares,  the  balance  outstanding 
in  the  names  of  other  parties. 

The  defendant  laundry  company,  doing  » 
kindred  business  and  desiring  to  purchase  all 
the  shares,  executed  on  January  11,  1910,  to 
the  piaintiff  the  following  memorandum  of 
agreement:  "We  agree  to  purchase  126  share» 
of  Ideal  Laundry  stock  for  $5,500,  and  the 
balance  of  124  shares  at  $50  per  share, 
from  F.  C.  Whitmore.  (Signed)  The  Davi» 
Laundry  Company,  per  E.  W.  Sloan.  1-11— 
10."  'fills  memorandum  was  not  signed  by 
Whitmore.  No  time  was  fixed  for  the  delivery 
of  these  shares,  and  it  was  verbally  agreed 
that  delivery  should  be  made  at  a  local  bank, 
and  that  the  buyer  should  assist  in  obtaining^ 
the  outstanding  shares.  On  February  21, 
1910,  the  seller  had  deposited  in  the  bank 
his  own  126  shares  and  had  obtained  116  of 
those  outstanding,  at  which  time  he  notified 
the  defendant  of  this  fact,  and  that  the  re- 
maining 8  shares  would  be  delivered  in  a  very 
short  time.  On  January  31,  1910,  the  buyer 
took  possession  of  the  plant  and  assets  of 
the  Ideal  Laundry  Company  and  operated  the 
same  for  a  period  of  two  weeks.  On  February 
28,  1910,  the  seller  had  secured  the  entire 
250  shares  and  deposited  them  with  the  local 
bank  for  delivery,  and  so  notified  the  buyer. 
On  February  16,  1910,  the  buyer  yielded  pos- 
session and  repudiated  the  contract.  Held : 
The  written  memorandum  was  an  offer  to 
purchase  the  entire  250  shares  of  stock,  and 
stipulated  the  price  per  share. 
Effeet     of    Aeeeptanoe     —     Considorm* 

tion* 

That,  upon  acceptance,  the  obligations  be- 
came mutual,  and  the  promise  of  one  fur- 
nished a  consideration  for  the  promise  of  the 
other. 

Time  a«  Esaenee  of  Contraot. 

Tlie  written  offer  not  having  stipulated  the 
time  when  the  stock  should  be  delivered,  time 
did  not  become  the  essence'  of  the  contract, 
but  the  seller  had  a  reasonable  time  to  pro- 
cure the  outstanding  stock. 

Sale  of  Stook  —  Neoessity  of  Transfer 
on  Corporate  Books. 

Transfer  upon  the  corporate  books  was  not 
necessary.  Tender  or  offer  to  deliver  the 
stock  properly  indorsed  for  transfer  by  the 
owner,  either  in  blank  or  to  the  defendant, 
was  sufiioient. 

[See  57  Am.  St.  Rep.  389.] 

Statute  of  Frauds  — >  Salo  of  Corporate 
Stook. 

A  contract  relating  to  the  sale  of  corporate 
stock  of  the  value  named  falls  within  the  stat- 
ute of  frauds  relating  to  the  sale  of  personal 
property.  Such  contract  is  one  for  the  dis- 
posal of  goods  within  the  meaning  of  section 
8384  (1),  General  C^e,  and  is  required  to 
be  in  writing  and  signed  by  the  parties  to  be 
charged. 

[See  note  at  end  of  this  case.] 

Same. 

The  delivery  of  the  242  shares  of  stock  to 
the  National  Bank  of  Commerce,  accompanied 
by  defendant's  possession  and  operation  of  tlie 
plant  for  a  period  of  two  weeks,  was  evidence 
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justifying  a  jury  in  finding  that  this  was  an 
acceptance  under  the  verbal  contract,  and 
took  the  case  out  of  the  statute  above  men- 
tioned. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 


Error  to  Court  of  Appeals,  Cuyahoga  coun- 


ty. 


Action  by  F.  C.  Whitmore,  plaintiff,  against 
Davis  Laundry  and  Cleaning  Company, 
defendant.  Judgment  for  defendant  in  Court 
of  Common  Pleas.  Judgment  reversed  by- 
Court  of  Appectls.  Defendant  brings  error. 
Affikmed. 

[45]  In  the  court  of  common  pleas  the 
plaintiff,  Whitmore,  brought  an  action 
against  The  Davis  Laundry  &  Cleaning 
Company,  a  corporation,  for  damages  alleged 
to  have  been  sustained  by  the  refusal  of  the 
defendant  to  carry  out  its  contract  for  the 
purchase  of  stock  in  The  Ideal  Laundry 
Company,  another  corporation  engaged  in  a 
business  kindred  to  the  defendant  company. 
The  petition  alleges  that  the  capital  stock  of 
The  Ideal  Laundry  Company  consisted  of  250 
shares  of  the  par  value  of  $100  each;  that 
on  January  11,  1910,  the  defendant  entered 
into  a  writti^  contract  with  plaintiff  where- 
by defendant  was  to  purchase  126  [46]  shares 
of  the  stock  of  The  Ideal  Laundry  Company 
for  $5,500,  which  stock  was  owned  by  the 
plaintiff,  and  further  agreed  to  purchase  the 
remaining  124  shares  of  stock  at  the  price  of 
$50  per  share:  that  the  written  contract  did 
not  provide  any  time  within  which  said 
fsliares  of  stock  were  to  be  delivered,  nor  was 
there  a  place  of  delivery  provided  therein,  but 
it  was  verbally  agreed  by  the  contracting 
parties  that  the  stock  should  be  delivered  to 
and  deposited  in  The  National  Bank  of  Com- 
merce at  Lorain,  Ohio;  that  the  124  shares  of 
stock  were  owned  by  various  individuals  in 
various  parts  of  the  country,  which  would 
require  some  time  for  plaintiff  to  obtain  and 
have  the  same  delivered,  all  of  which  was 
known  to  the  defendant;  that  on  February  1, 
1910,  in  addition  to  the  delivery  and  deposit 
at  the  bank  of  his  own  126  shares,  he  had  pro- 
cured the  delivery  and  deposit  at  the  bank  of 
116  shares  out  of  the  remaining  124  shares  of 
stock  of  said  company;  that  of  the  remaining 
8  shares  3  were  owned  by  one  Daniels,  resid- 
ing at  Orlando,  Florida,  and  5  were  owned  by 
one  Truby,  residing  in  Chicago,  Illinois;  that 
on  February  21,  1910,  plaintiff  notified  the 
defendant  of  the  deposit  and  delivery  at  said 
bank  of  all  but  S  shares  of  the  total  number 
of  shares  of  stock  outstanding;  that  during 
this  time  defendant  assisted  plaintiff,  by  cor- 
respondence and  otherwise,  in  the  procure- 
ment of   the   delivery  and   deposit   of  these 


shares.  Plaintiff  further  stated  that  on  the 
28th  day  of  February,  1910,  all  of  the  250 
shares  of  stock  were  then  delivered  to  and  on 
deposit  in  said  Bank  of  Commerce  of  which 
fact  the  defendant  was  notified  [47]  in  writ- 
ing; that  on  the  31st  day  of  January,  1910, 
"and  on  the  understanding  between  plaintiff 
and  defendant  as  to  the  acquirement  of  the 
capital  stock  of  said  The  Ideal  Laundry 
Company,  defendant  went  into  possession  of 
all  the  property  and  assets  of  said  The  Ideal 
Laundry  Company  and  began  operating  said 
plant  under  the  name  of  The  Davis  Laundry 
&  Cleaning  Company  and  continued  in  such 
possession  and  operation  to  and  until  the  16th 
day  of  February,  1910."  Plaintiff  alleged 
demand  for  payment  of  said  shares  of  stock 
and  the  defendant  refused  to  pay  for  the 
same,  and  he  asked  judgment  for  the  purchase 
price. 

The  defendant  in  its  answer  admitted  the 
execution  and  delivery  to  plaintiff  of  a  writ- 
ten agreement,  which  is  as  follows: 

"V^'e  agree  to  purchase  126  shares  of  Ideal 
Laundry  stock  for  $5500.00,  and  the  balance 
of  124  shares  at  $50.00  per  share,  from  F.  C. 
Whitmore.  (Signed)  The  Davis  Laundry 
Company,  Per.  E.  W.   Sloan.   1-1-10." 

After  admitting  the  corporate  existence  of 
the  two  laundry  companies  and  that  the 
entire  capital  stock  of  The  Ideal  Laundry 
Company  consisted  of  250  shares,  the  defend- 
ant denied,  generally,  every  other  allegation 
in  the  petition,  and  alleged  affirmatively  that 
there  was  no  consideration  for  the  written 
memorandum. 

On  the  trial,  in  amplification  of  the  facts 
pleaded,  counsel  for  the  plaintiff  stated  to  the 
jury  that  it  was  the  understanding  of  the 
contracting  parties  that  if  plaintiff  could  pro- 
cure within  16  or  20  [48]  shares  of  the  126 
outstanding  shares  that  would  be  all  that  The 
Davis  Laundry  k  Cleaning  Company  would 
require.  He  also  stated  that  it  was  agreed 
that  the  stock  should  be  deposited  at  the 
Bank  of  Commerce,  which  should  hold  it  until 
the  money  was  paid  by  the  defendant;  that 
the  w^ritten  agreement  did  not  itself  provide 
for  the  time  or  place  where  the  stock  should 
be  delivered;  that  the  defendant,  on  Feb- 
ruary 15  or  17,  after  some  two  weeks'  pos- 
session and  operation  of  the  Ideal  Laundry 
plant,  withdrew  from  the  contract  and  re- 
pudiated it  and  ordered  their  manager,  who 
was  in  charge,  to  leave  it,"  although  informed 
at  that  time  that  the  8  outstanding  shares 
would  be  available  for  delivery  within  a  few 
days.  As  a  part  of  his  statement  to  the  court 
and  jury  he  said  that  he  would  offer  in 
evidence  the  following  letter,  dated  February 
16,  1910,  addressed  by  one  of  the  officials  of 
the  company  to  the  plaintiff: 

"We  wish  to  call  your  attention  to  the  fact 
that  over  two  months  has  elapsed  since  we 
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agreed  to  purchase  all  of  the  shares  of  stock 
in   The   Ideal  Laundry   Company   from   you. 

**While  the  time  was  not  fixed  in  the 
memorandum  of  agreement  within  which  the 
stock  should  be  delivered,  we  think  that  more 
than  a  reasonable  time  for  delivery  of  this 
stock  has  elapsed,  and  this  company  is  there- 
fore now  unwillingly  to  purchase  the  stock  of 
The  Ideal  Laundry  Company  as  you  have  not 
tendered  a  delivery  to  us  of  all  of  the  stock 
w^ithin  a  reasonable  time. 

"Whatever  possession  has  been  taken  by  us 
of  the  property  and  business  at  Lorain,  we 
wish  to  [49]  notify  you  that  we  now  give  up 
any  such  possession  to  you  and  the  stock- 
holders of  The  Ideal  Laundry  Company." 

At  the  conclusion  of  this  statement,  acting 
under  authority  of  Cornell  v.  Morrison,  87 
Ohio  St.  215,  counsel  for  the  defendant 
challenged  the  sufficiency  of  the  statements 
made,  and  on  motion  of  the  defendant  the 
case  was  withdrawn  from  the  jury  and  judg- 
ment rendered  against  the  plaintiff. 

Error  was  taken  to  the  court  of  appeals, 
which  reversed  the  judgment  of  the  court  of 
common  pleas,  and  we  are  now  asked  to  re- 
verse the  judgment  of  the  court  of  appeals 
and  affirm  that  of  the  common  pleas  court. 

Hoicellf  Roberta  d  Duncan  for  plaintiff 
in  error. 

Cook,  McGoicnn  d  Foote  for  defendant  in 
error. 

Jokes,  J. — Tlie  question  presented  by  this 
record  is  whetiier  plaintiff,  upon  the  al- 
legations of  his  petition  and  under  the  state- 
ments made  by  Iiim  in  open  court,  stated 
sufficient  facts  upon  which  his  case  could  go 
to  the  jury. 

.  It  would  seem  that  the  court  of  common 
pleas,  in  the  colloquy  that  took  place  between 
the  court  and  the  counsel  for  plaintiff  below, 
took  the  view  that  plaintiff  could  not  recover 
because  the  written  agreement  did  not  bind 
the  plaintiff  to  convey  the  stock  to  the  defend- 
ant or  fix  the  time  and  place  for  the  delivery 
of  the  same.  It  is  conceded  by  the  [50]  rec- 
ord that  the  plaintiff  did  not  sign  the  memo- 
randum of  agreement.  The  statement  of 
counsel  that  he  expected  to  prove  a  verbal 
arrangement  by  which  the  contract  would  be 
satisfied  by  the  delivery  of  all  but  15  or  20 
of  the  outstanding  124  shares  was  wholly  Ir- 
relevant. In  this  regard  the  memorandum 
is  clear  and  definite  and  called  for  the 
delivery  not  only  of  the  126  shares  of  stock 
owned  hy  the  plaintiff  but  tlie  full  balance  of 
the  124  shares  outstanding,  and  any  statement 
made  by  counsel  tending  to  show  that  a  less 
number  of  shares  would  satisfy  this  obli- 
gation would  be  incompetent  as  proof  up- 
on the  trial.  Had  the  contracting  parties,  by 
memorandum,    provided    that    the    time    or 


place  of  delivery  should  be  made  the  essence 
of  the  contract  it  would  have  to  be  complied 
with.  In  tiie  abnence  of  stipulation,  the  time 
of  delivery  must  be  held  to  mean  that  de- 
liverv  could  be  made  of  the  stock  within  a 
reasonable  time,  and  the  place  of  deliverr 
should  be  at  the  office  of  defendant. 

It  is  contended  by  plaintiff  in  error  that  the 
contract  is  invalid  because  of  a  lack  of  both 
mutuality  and  consideration.  The  promise 
of  the  defendant  to  buy  and  the  agreement  of 
the  plaintiff  to  deliver  furnish  that  necessary 
consideration,  one  for  the  other.  Under  a 
memorandum  of  this  character,  so  long  as  the 
contract  remained  executory  and  not  ac- 
cepted, the  defendant  had  a  right  to  with- 
draw the  offer.  However,  after  an  acceptance 
the  contractual  obligations  became  mutual. 

The  chief  contention  of  the  plaintiff  in 
error  in  this  case  is  that  there  is  a  lack  of 
mutuality  because  [51]  of  the  Ohio  statute 
of  frauds  relating  to  the  sale  of  personal 
property ;  that  since  the  plaintiff  did  not  sign 
the  written  memorandum  as  the  person  to  be 
charged,  there  was  no  obligation  upon  his 
part  to  procure  the  stock,  and  that  there  was 
a  lack  of  mutuality  because,  while  the  defend- 
ant was  bound  the  plaintiff  was  not. 

Section  8384  (1)  General  Code,  provides: 
"A  contract  to  sell  or  a  sale  of  any  goods  or 
choses  in  action  of  the  value  of  twenty-five 
hundred  dollars  or  upwards  shall  not  be 
enforceable  by  action  unless  the  buyer  shall 
accept  part  of  the  goods  or  choses  In  action 
so  contracted  to  be  sold,  or  sold,  and  actually 
receive  them,  .  .  .  unless  some  not«  or 
memorandum  in  writing  of  the  contract  or 
sale  be  signed  by  the  party  to  be  charged  or 
his  agent  in  that  behalf.    .    .    . 

"(3).  There  is  an  acceptance  of  goods 
within  the  meaning  of  this  section  when  the 
buyer,  either  before  or  after  delivery  of  the 
goods,  expresses  by  words  or  conduct  his  as- 
sent to  becoming  the  owner  of  those  specific 
goods." 

Inasmuch  as  the  plaintiff  below  did  not 
sign  the  memorandum  of  agreement  but 
verbally  agreed  to  sell  shares  of  corporate 
stock  of  more  than  the  value  of  $2,500,  it  is 
not  open  to  question  but  that  the  under- 
taking on  his  part  fell  within  the  statute  of 
frauds  relating  to  sales  of  personal  property. 

That  sales  of  corporate  stock  fall  within 
the  meaning  of  "goods,  wares  or  merchandise*' 
has  been  sustained  bv  the  weight  of  authoritv 
in  the  different  jurisdictions  of  this  country. 
20  Cyc.  page  244,  and  authorities  cited. 

[52]  Tliese  authorities  all  recognize  the 
fact  tliat  Aales  of  shares  of  stock  in  corpo- 
rations have  become  such  a  large  part  of  the 
commerce  of  this  country  that  they  must  be 
held  to  be  included  in  the  terms  of  ''goods, 
wares  and  merchandise,*'  and  by  force  of  our 
own  statute,  Section  8450  (1),  General  Code, 
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goods''  are  defined  to  "include  all  chattels 
personal  other  than  things  in  action  and 
money." 

The  record  in  this  case  discloses  that  the 
buyer,  through  its  officers,  took  charge  of  the 
kindred  laundry  company,  ita  plant  and  all 
its  assets,  and  operated  the  same  for  a 
period  of  about  two  weeks'  time  or  more; 
that  while  in  the  possession  and  operation  of 
this  plant,  and  at  the  time  they  repudiated 
the  contract  of  purchase,  they  had  knowledge 
of  the  fact  that  all  but  8  of  the  250  shares  of 
stock  were  in  the  possession  of  the  bank 
ready  for  delivery  and  the  remaining  8  shares 
would  be  available  in  a  very  short  time. 

Section  8384  (1)  General  Code,  aupra, 
provides  that,  verbal  contracts  "shall  not  be 
enforceable  by  action  unless  the  buyer  shall 
accept  part  of  the  goods  or  chores  in  action 
so  contracted  to  be  sold."  Subdivision  3  of 
that  section  provides  that,  "There  is  an  ac- 
ceptance of  goods  within  the  moaning  of  this 
section  when  the  buyer,  either  before  or  after 
delivery  of  the  goods,  expresses  by  words  or 
conduct  his  assent  to  becoming  the  owner  of 
those  specific  goods." 

Under  the  facts  stated  it  was  for  the  jury 
to  determine  whether  or  not  the  acts  and  con- 
duct of  the  defendant  in  the  possession  and 
operation  of  [53]  the  plant  were  of  such 
character  as  to  show  an  acceptance  under 
the  contract  of  242  shares  of  stock  that  had 
been  deposited  with  the  National  Bank  of 
Commerce  for  delivery  to  the  defendant. 

In  the  case  of  Ford  y.  Howgate,  106  Me. 
517,  76  Atl.  939,  29  L.R.A.(N.*S.)  734,  a  case 
similar  in  character  came  up  for  review.  In 
that  case  the  syllabus  is:  "A  contract  to  sell 
corporate  stock  was  taken  outside  the  statute 
of  frauds  by  the  buyer  entering  upon  the 
management  of  the  corporate  business  as  an 
owner." 

The  question  in  that  case  was  whether  the 
possession  by  the  defendant  was  sufficient  to 
show  an  acceptance  of  the  contract  for  the 
sale  of  unissued  stock  in  a  corporation.  Tlie 
evidence  showed  that  the  defendant  went  into 
the  company's  shop  and  assisted  in  the  busi- 
ness of  the  corporation  for  ten  days.  The 
court  held  that  such  possession  was  evidence 
justifying  a  finding  that  the  contract  had  be- 
come executed,  the  court  saying  in  the 
opinion:  "And  what  more  significant  act 
could  the  defendant  have  done  to  evidence  his 
ownership  of  the  shares,  and  to  show  that 
the  contract  was  executed,  than  to  enter  into 
the  management  of  the  business  of  tlie  corpo- 
ration as  owner?" 

In  the  absence  of  time  stipulated  in  the 
agreement  for  the  delivery  of  shares  of  stock, 
the  plaintifi"  had  a  rif^ht  to  a  reasonable  time 
to  procure  such  delivery.  By  its  letter  of 
February  16,  3010,  the  defendant  undertook 
to   say  that  they   had  waited   a  reasonable 


time  for  the  delivery  of  this  stock  and  re- 
pudiated the  agreement.  The  question  wheth- 
er the  time  was  a  reasonable  one  or  other- 
wise, at  the  [54]  time  of  repudiation,  was 
a  fact  to  be  determined  by  the  jury  under 
all  the  circumstances  of  the  case. 

Plaintiff  in  error  also  contends  that  there  is 
no  allegation  in  the  pleading  or  statement 
tending  to  show  that  the  shares  were  proper- 
ly indorsed  and  ready  for  transfer  or  that 
an  offer  was  made  to  transfer  them  on  the 
books  of  the  corporation. 

Section  8673--1,  General  Code,  provides  that 
title  to  shares  of  corporate  stocks  shall  be 
transferred  by  delivery  of  the  certificate  in- 
dorsed in  blank  or  to  a  specific  person. 
Tliough  the  section  was  adopted  subsequent 
to  til  is  transaction,  it  simply  carried  into 
statute  law  the  legal  principle  theretofore 
prevailing;  and  if  it  appears  upon  the  trial 
that  these  shares  were  so  indorsed  and  ready 
for  delivery  the  plaintiff  has  complied  with 
all  the  re<]uirement8  in  that  respect. 

In  view  of  what  is  said  the  contention  that 
the  place  of  delivery  should  have  been 
designated  in  the  memorandum,  becomes 
academic.  By  reason  of  acceptance  under  a 
verbal  arrangement,  the  place  of  delivery 
could  likewise  be  agreed  upon  verbally.  The 
place  of  deliver^'  agreed  upou  was  the  Bank  of 
(>onimerce,  and  the  obligation  to  pay  was 
concurrent  with  the  obligation  to  deliver  at 
that  bank. 

The  allegation  in  the  petition  that  all  of 
said  250  shares  of  stock  on  February  10, 
1910,  were  delivered  to  the  Bank  of  Commerce 
in  accordance  with  the  provisions  of  the  con- 
tract, was  sufficient  to  sustain  the  sufficiency 
of  that  pleading. 

The  judgment  of  the  court  of  appeals  is 
affirmed  [55]  and  the  case  remanded  to  the 
common  pleas  court  for  further  proceedings. 

Judgment  affirmed. 

Nichols,  C.  J.,  and  Johnson,  Donahue, 
Wanamaker,  Newman  and  Matthias,  J  J., 
concur. 

MOTE. 

Effect  on  Sales  of  Corporate  Stock  of 
ScTcnteentli  Section  of  Statnte  of 
Frauds   and  Equivalent   Enactments. 

The  rule  was  laid  down  in  Stiff t  v.  Stiew- 
el,  91  Ark.  445,  18  Ann.  Cas.  597,  and  High- 
tcwer  V.  Ansley,  126  Ga.  8,  7  Ann.  Cas.  927, 
that  a  contract  for  the  sale  of  corporate  stock 
comes  within  the  meaning  of  a  statute, 
equivalent  and  corresponding  to  the  seven- 
teenth section  of  the  English  statute  of 
frauds,  which  provides  that  all  contracts  for 
the  sale  of  goods,  wares  and  merchandise 
above  a  specified  price  shall  be  void  unless 
made  in  writing  and  subscribed  by  the  party 
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to  be  charged  therewith,  or  unless  the  buyer 
either  accepts  and  receives  part  of  the  goods 
or  at  the  time  pays  some  part  of  the  purchase 
price.  The  reported  case  and  the  following 
decisions  of  more  recent  date  are  in  accord 
with  that  rule:  Snow  Storm  Min.  Co.  v. 
Johnson,  186  Fed.  745,  108  C.  C.  A.  615; 
Russell  V.  Betts,  107  Ark.  629,  156  S.  W. 
457;  DeXunzio  v.  DeNunzio,  90  Conn.  342, 
97  Atl.  323.  See  also  In  re  Love,  19  Hawaii 
354,  and  Korrer  v.  Madden,  152  Wis.  646, 
140  X.  W.  325.  In  DeNunzio  v.  DeXunzio, 
supra,  it  was  said:  "The  shares  of  stock 
were  personal  property,  being  a  chose  in  ac- 
tion. .  .  .  The  contract  for  the  sale  of 
the  plaintiff's  stock  to  the  defendants  was 
within  the  statute  of  frauds,  since  it  was  a 
cliose  in  action  and  its  consideration  exceeded 
$100.  The  contract  was  enforceable  if  (a) 
the  defendants  accepted  a  part  of  the  stock 
and  actually  received  it,  or  (b)  gave  some- 
thing in  earnest  to  bind  the  contract,  or  in 
part  payment,  or  (c)  some  note  or  memo- 
randum in  writing  of  the  contract  or  sale 
was  signed  by  the  defendants  or  their  agents 
in  that  behalf.  Sales  Act,  Public  Acts  of 
1007,  ch.  212,  sec.  4.  Xothing  was  given 
to  bind  the  bargain  or  in  part  payment,  and 
no  note  or  memorandum  of  the  contract  or 
sale  was  made.  This  action,  therefore,  can- 
not be  maintained,  unless  the  circumstances 
of  the  case  show  an  acceptance  by  the  defend- 
ants of  a  part  of  the  stock  and  an  actual 
receipt  of  the  same  by  them." 

The  fact  that  the  contract  is  for  the  sale 
of  corporate  stock  to  be  issued  does  not  alter 
the  foregoing  rule.  Hewson  v.  Peterman  Mfg. 
Co.  76  Wash.  600,  Ann.  Cas.  1915D  346,  136 
Pac.  1158,  51  L.R.A.(X.S.)  398,  wherein  the 
plaintiff  claimed  damages  for  breach  of  an 
oral  contract  to  sell  corporate  stock,  his  com- 
plaint alleging  that  he  and  the  defendant 
entered  into  an  oral  agreement  whereby  the 
defendant  agreed  to  increase  its  capital  stock 
and  sell  to  the  plaintiff  fifty  shares  of  such 
increase.  The  court  said:  "It  is  established 
by  the  g^eat  weight  of  authority  that  corpo- 
rate stock  is  goods,  wares,  and  merchandise 
within  the  meaning  of  the  statute  of  frauds. 
.  .  .  This  construction  of  the  statute  i« 
not  seriously  disputed  by  the  appellant.  He 
contends,  however,  that  a  contract  for  the 
sale  of  stock  to  be  issued  does  not  fall  within 
the  ban  of  the  statute;  hut  he  offers  no  sound 
reason  for  the  distinction.  It  is  well  settled, 
we  think,  that  a  contract  for  the  sale  of 
stock  at  a  future  date  is  within  the  statute." 

The  question  has  arisen  in  several  decisions 
whether  the  provision  of  the  statute  of  frauds 
heretofore  stated  embraces  an  agreement 
whereby  a  vendor  of  corporate  stock  promises 
to  repurchase  from  his  vendee  on  the  hap- 
pening of  a  certain  contingency,  or  an  agree- 
ment whereby   a  person   inducing  a  sale  of 


stock  not  personally  owned  by  him  promises 
to  buy  it  from  the  vendee  under  specified 
conditions.  Agreements  of  the  class  first 
mentioned  have  been  held  not  to  fall  within 
the  statute.  Hankwitz  v.  Barrett,  143  Wis. 
639,  128  N.  W.  430.  See  also  Korrer  v. 
Madden,  152  Wis.  646,  140  N.  W.  325,  wherein 
the  court  said:  "Where  corporate  stock  is 
sold,  paid  for,  and  delivered  pursuant  to  an 
oral  agreement,  wherein  the  vendor  as  a  con- 
dition of  the  sale  agrees  to  repurchase  such 
stock  at  the  option  of  the  buyer,  the  whole 
constitutes  but  an  entire  original  contract 
that  is  sufficiently  performed  to  take  it  out 
of  the  statute  of  frauds  .  .  .  «k>  that  the 
vendee  may  sue  and  recover  from  the  vendor 
on  the  agreement  to  repurchase."  As  to 
agreements  of  the  second  class,  in  Korrer  v. 
Madden,  supra,  the  rule  was  laid  down  that 
where  a  person  at  the  time  a  sale  of  stock 
was  made,  and  for  the  purpose  of  inducing 
the  sale,  orally  promised  to  repurchase  the 
stock  subsequently  from  the  vendee,  that  un- 
dertaking, being  considered  as  separate  and 
distinct  from  the  original  sale  agreement, 
was  void  as  coming  within  the  statute.  But 
in  Trenholra  v.  Kloepper,  88  Neb.  236,  120 
X.  W.  436,  wherein  it  appeared  that  the  de- 
fendant induced  the  plaintiff  to  buy  stock  in 
a  particular  company  promising  to  pay  her 
on  demand  the  amount  of  money  she  should 
pay  for  the  stock,  the  court  held  the  agree- 
ment not  to  be  within  the  statute  of  frauds, 
saying:  "The  transaction,  as  we  view  it.  is 
not  within  the  statute  of  frauds.  The  agree- 
ment is  not  ...  to  purchase  the  stock 
sold  to  Mrs.  Trenholm,  but  is  an  original  un- 
dertaking on  the  part  of  the  defendant  that, 
if  the  plaintiff  will  purchase  and  pay  for  the 
stock,  he  will  thereafter,  upon  a  contingency, 
pay  her  a  definite  sum  of  money.  On  tiie 
plaintiff's  part,  the  contract  was  fully  ex- 
ecuted, and  the  defendant  cannot  escape  the 
consequences  of  his  undertaking  because  he 
did  not  own  the  stock  purchased  in  reliance 
upon  his  promise.  .  .  .  The  fact  that  the 
plaintiff  is  willing  to  transfer  her  stock  to 
the  defendant  does  not  transfer  his  contract 
into  one  of  bargain  and  sale."  To  the  same 
effect,  see  Clement  v.  Rowe,  33  S.  D.  499,  146 
X.  W.  700.  In  Weatherly  v.  Cotter,  142  Ga. 
457,  83  S.  E.  104,  wherein  it  appeared  that 
the  owner  of  an  industrial  plant,  being  de- 
sirous of  forming  a  corporation  to  take  over 
the  business  of  the  plant,  induced  the  plain- 
tiff to  subscribe  for  certain  sliares  of  the 
capital  stock  of  the  corporation,  agreeing 
orally  to  buy  it  back  from  him  whenever  he 
became  dissatisfied  therewith,  it  was  held 
that  the  agreement  was  void  and  unenforce- 
able since  the  contract  rested  in  parol. 

It  has  been  held  that  a  parol  subscription 
for  stock  is  void  as  within  the  statute. 
Weston  V.  Dahl,  162  Wis.  32,  155  X.  W.  049. 
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<^ompare  Clapp  v.  Gilt  Edge  Con  sol.  Mines 
Co.  33  S.  D.  123,  144  X.  W.  721.  In  Penin- 
sula Leasing  Co.  v.  Cody,  161  Mich.  604,  126 
X.  W.  1053,  it  was  held  that  the  statute  was 
Applicable  to  sales  only  and  that  a  subscrip- 
tion contract  for  stock,  not  being  a  sale,  did 
not  come  within  its  purview. 


MoKILUP 


V. 


FARMERS'  STATE  BANK  OF  DES 

LACS. 

North  Dakota  Supreme  Court — February  16, 

1915. 

J90  X,  Dak.  64^t;  ISl  N.W.  287. 


Fraudulent    Conveyances   --*   Proof    of 
Frand  —  Snfflolenoy. 

W«here  one  seeks  to  set  aside  a  deed  on  the 
ground  of  fraud,  his  proof  must  be  clear  and 
convincing. 

[See  11  Am.  St.  Rep.  758.] 

TXn&at     Constltntes    —    GonTeyamee     in 
Consideration  of  Support. 

A  conveyance  by  an  old  and  feeble  man,  of 
his  homestead  to  his  daughter  in  considera- 
tion of  her  caring  for  him  in  his  old  age  is 
not   necessarily  fraudulent. 

[See  12  R.  C.  L.  tit.  Fraudulent  Convey- 
ances, p.  546.] 

Conveyance   of  Homestead  —  Validity 
as  to  Creditors. 

It  is  not  a  fraudulent  act  for  a  debtor  to 
transfer  to  his  wife  or  daughter  a  homestead 
to  which  his  creditors  could  not  have  looked 
for  the  satisfaction  of  their  claims. 

[See  note  at  end  of  tliis  case.] 

Appeal  from  District  Court,  Ward  county? 
Leightox,  Judge. 

Action  by  Xora  McKillip,  plaintiff,  against 
Farmers'  State  Bank  of  Des  I^es,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Blaisdellf  Murphy  d  Blaiadell  for  appellant. 
Pal  da,  Aaker  d  Greene  and  F.  M,  Oseth 
for  respondent. 

[543]  Bruce,  J. — This  is  an  action  to  de- 
termine adverse  claims  to  real  estate.  Its 
direct  object  is  to  have  the  lien  of  an  at- 
tachment set  aside.  Tliis  attachment  was 
issued  in  an  action  not  against  tho  plaintiff 
and  renpondent,  but  against  her  father  and 
grantor,  Tliomas  McKillip,  and  the  question 
Ann.  Cas.  1917C. — 63. 


to  be  determined  is  the  validity  of  the  convey- 
ance to  his  daughter,  and  whether  the  land 
on  which  the  attachment  was  levied  be- 
longed to  the  father  and  debtor,  Thomas  Mc- 
Killip, or  to  his  daughter,  the  plaintiff  and 
respondent  herein.  The  land  was  deeded  to 
Xora  McKillip,  on  the  15th  day  of  March, 
1910,  and  the  attachment  was  levied  on  the 
19th  day  of  October,  191*^.  The  question  is, 
Was  or  was  not  the  deed  of  March  15,  1910, 
a  valid  deed?  In  other  words,  was  it  issued 
for  a  good  or  valuable  consideration,  and  was 
it  free  from  actual  or  constructive  fraud? 
The  trial  court  found  that  it  was,  and  we  are 
asked  upon  this  appeal  to  reverse  its  findings. 

The  record  shows  that  in  3909  tho  plaintiff 
and  respondent's  father  [544]  sold  and  in- 
dorsed to  the  defendant  bank  a  certain  prom- 
issory note  for  $350,  which  was  executed  in 
his  favor  by  one  T.  W.  Young;  that  on  said 
note  becoming  due  and  on  April  20,  1911, 
and  a  year  and  twenty-five  days  after  the 
date  of  the  execution  of  the  deed  herein  in 
question,  the  said  plaintiff^s  and  respondent's 
father  and  the  said  T.  \V.  Yonftg  executed  and 
delivered  to  the  said  bank  a  new  note  for 
$302.44,  and  which  note  was  given  for  the 
purpose  of  taking  up  the  indebtedness  still 
due  on  the  prior  note.  The  record  shows  that 
at  the  time  of  the  giving  of  the  second  note 
the  said  McKillip  had  some  $500  worth  of 
personal  property,  which  he  disposed  of  in 
1912,  a  year  after  the  giving  of  the  last  note 
and  some  two  months  before  the  recording  of 
the  deed  by  his  daughter,  which  was  on  the 
1st  day  of  June,  1912.  The  whole  contention 
of  defendant  is  that  it  had  no  knowledge 
whatever  of  the  existence  of  the  deed  until 
shortly  after  it  was  recorded,  and  that  had 
it  known  of  the  deed  it  would  never  have  ac- 
cepted the  note  but  w*ould  have  sued  McKillip 
on  the  former  note,  in  payment  of  which  the 
note  of  April  20,  1911,  was  given,  and  would 
have  levied  on  his  personal  property  and 
collected  its  claim  in  full. 

The  burden  of  proof  is,  of  course,  upon  the 
defendant  and  appellant  to  prove  its  allega- 
tion of  fraud,  and  such  proof  must  be  clear 
and  convincing.  Englert  v.  Dale,  25  N.  D. 
587,  142  N.  W.  169.  We  find  no  such  proof 
in  the  record  before  us.  Tlie  deed,  it  is  true, 
was  not  recorded  until  the  1st  day  of  June, 
1912.  The  writ  of  attachment,  however,  was 
not  issued  until  the  19th  day  of  October,  1912, 
nor  was  the  action  in  which  it  was  issued  be- 
gun until  such  date.  At  the  time  of  the  exe- 
cution of  the  deed  to  his  daughter,  the  lia- 
bility of  Tliomas  McKillip  to  the  defendant, 
the  Farmers'  State  Bank,  was  that  of  an 
indorser  merely,  and  there  appears  to  be 
nothing  unusual  in  an  old  man  deeding  his 
homestead  to  his  daughter,  who  has  come 
to  live  with  him  and  is  taking  care  of  him, 
even  though  he  happens  to  be  an  indorser  on  a 
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promissory  note  of  $350  which  he  has  Rold  to 
a  banlc,  especially  where  he  has  some  $500 
worth  of  personal  property  which  the  record 
shows  in  this  case  to  be  the  fact,  and  makes 
an  agreement  with  his  daughter  for  an  inter- 
est in  the  crops  for  two  years  with  which  to 
take  care  of  his  possible  indebtedness.  There 
can  be  no  doubt  that  the  plaintiff,  Xora  Mc- 
Killip  came  from  St.  Paul  to  take  care  of 
her  father,  who  appears  to  have  been  an  old 
and  feeble  man  and  we  are  not  prepared  to 
[545]  doubt  his  testimony  that  the  deed  was 
executed  in  consideration  of  the  payment  of  a 
small  sum  of  money  and  the  agreement  to 
care  for  and  nurse  him.  Conveyances  of  this 
kind  by  no  means  la^'k  in  bona  fides,  and 
have  been  universally  sustained  even  as 
against  the  father's  creditors.  See  20  Cyc. 
532,  533,  and  cases  cited;  Stevens  v.  Meyers, 
14  N.  D.  398,  104  X.  VV.  529. 

It  may  be  true  that  after  the  execution  of 
the  deed  and  in  April,  1912,  the  plaintiff's 
father  disposed  of  his  perosnal  property,  but 
what,  may  we  ask,  had  the  plaintiff  to  do 
with  this?  If  she  and  her  grantor,  were  free 
from  fraud  or  from  fraudulent  intent  at  the 
time  of  the  original  conveyance,  and  there 
was  a  valid  consideration  for  such  conveyance 
to  her,  the  subsequent  acts  of  her  grantor  are 
immaterial.  The  defendant,  it  is  to  be  re- 
membered, was  her  father's  creditor,  and  not 
her  own. 

So,  too,  it  is  well  to  remember  that  the 
land  was  the  homestead  of  the  plaintiff's 
father,  and  did  not  exceed  $3,500  in  value. 
It  was  therefore  exempt  from  execution  under 
the  provisions  of  §  6049  Rev.  Codes  1905, 
§  5605,  Compiled  Laws  of  1913.  The  courts 
have  repeatedly  held  that  it  is  not  a  fraudu- 
lent act  for  a  debtor  to  transfer  to  his  wife 
or  daughter  exempt  property  to  which  his 
creditors  could  not  have  looked  for  the  sat- 
isfaction of  their  claims.  ''It  was  property,*' 
said  this  court,  in  the  case  of  Olson  v.  O'Con- 
nor, 9  N.  D.  504,  510,  81  Am.  St.  Rep.  595, 
84  N.  W.  359,  "to  which  the  lien  of  the  judg- 
ment did  not  attach,  and  was  beyond  the 
reach  of  an  execution  issued  thereon.  It 
was  not  possible  to  defraud  his  creditors  by 
transferring  the  title  to  his  wife,  for  it  was 
property  to  wliich  they  could  not  look  for  the 
collection  of  the  claims.  For  these  reasons, 
even  in  a  proper  ease,  the  transfer  was  not 
subject  to  attack."  See  also  Dalrymple  v. 
Security  Imp.  Co.  11  N.  D.  65-70,  88  N.  W. 
1033;  Baldwin  v.  Rogers,  28  Minn.  544,  11 
X.  W.  77;  Blake  T.  Boisjoli,  51  Minn.  296, 
53  X.  \V.  637.  "Tlie  homestead  is  something 
toward  which  the  eye  of  the  creditor  need 
never  Ite  turned.  It  is  an  element  which  may 
never  enter  into  his  calculations  in  his  efforts 
to  collect  his  debt."  Monroe  v.  Mav,  9  Kan. 
476.  "A  debtor  cannot  commit  a  fraud  upon 
his  creditor  by  disposing  of  liis  homestead.    A 


debtor  in  the  disposition  of  his  property  can 
commit  a  fraud  upon  his  creditor  only  by  dis- 
posing of  such  of  his  property  as  the  cred- 
itor has  a  legal  right  to  look  to  for  his  pay/' 
Hixon  T.  George,  18  Kan.  253.  See  also 
Wilson  V.  Taylor,  49  K^n.  774,  31  [546]  Pac, 
697;  Merchants'  Xat.  Bank  v.  Kopplin,  1 
Kan.  App.  599,  42  Pac.  263;  Wells  v.  Ander- 
son, 97  la.  201,  59  Am.  St.  Rep.  409,  66  X. 
W.  102;  Whit€  Sewing  Mach.  Co.  v.  Woostor, 
66  Ark.  382,  74  Am.  St.  Rep.  100,  50  S.  \V. 
1000. 

The  judgment  of  the  Dittrict  Court  is  af- 
firmed. 


Validity  mm  against  Creditors  of  Com- 
▼eyanee  of  HoBtOitoad« 

Scope  of  Note,   994. 

Generally,   994. 

Conveyance  of  Land  Including  Homeatead, 
998. 

Effect  of  Fraudulent  Intent,   1000. 

Effect  of  Want  or  Inadequacy  of  Consid- 
eration,  1000. 

Status  of  Proceeds  of  Conveyance  of  Home- 
stead, 1002. 

Effect  in  Bankruptcy  Proceeding,  1004. 

Pleading  and  Evidence,   1004. 

Rule  in  North  Carolina,  1005. 

Rule  in  Tennessee,   1005. 


Scope  of  Note, 

This  note  is  confined  to  a  discussion  of  the 
validity  as  against  creditors  of  a  conveyance 
of  a  homestead,  and  the  closely  related  ques- 
tion of  the  rights  of  creditors  as  against  the 
proceeds  of  such  a  conveyance.  The  right  of  a 
creditor  who  recovered  judgment  before  the 
conveyance  to  have  execution  against  the 
property  in  the  hands  of  the  grantee  depends 
not  on  the  validity  of  the  conveyance  but  on 
the  question  whether  the  jud^aent  was  a 
lien  on  the  homestead  before  the  conveyance. 
Accordingly  while  that  subject  is  adverted 
to  in  connection  with  one  or  two  peculiar 
statutes  it  is  not  considered  as  within  the 
scope  of  this  note. 

Qenerally, 

Since  a  homestead  is  entirely  exempt  front 
subjection  to  the  claims  of  creditors,  a  i-on- 
veyance  thereof  deprives  them  of  no  right 
which  they  would  otherwise  have,  and  hence 
fraud  as  against  them  cannot  be  predicated  of 
such  a  transaction.  As  was  said  in  Talladega 
First  Xat.  Bank  v.  Browne,  128  Ala.  557,  2l> 
So.  552,  86  Am.  St.  Rep.  156:  "Tlie  exemp- 
tion extends  to  the  debtor's  entire  interest  in 
the  land  and  does  not  operate  a  mere  post- 
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ponement  of  any  acquired  or  prospective  lien 
or  right  of  the  creditor,  but  it  prevents  his 
acquisition  of  such  rights.  The  sale  by  the 
debtor  of  his  entire  estate  in  the  homestead,- 
though  that  interest  extend  to  the  fee  is  not 
prejudicial  to  the  creditor,  for  the  reason 
that  the  creditor  has  no  interest  in  such 
property,  and  the  sale  withdraws  nothing 
which  had  been  within  his  reach."  Bo  in 
the  case  of  In  re  Crocker,  148  la.  104,  126 
N.  W.  9^2,  the  court  said:  "Creditors  became 
such  with  knowledge  of  the  homisstead  rights 
and  of  the  right  of  a  widow  to  a  distributive 
share  in  the  estate  of  her  husband,  hence  a 
conveyance  of  property  upon  which  they  have 
no  lien  and  which  they  cannot  subject  to 
the  payment  of  their  claims  against  the 
debtor  is  not  prejudicial  to>  tlieBi,  and  they 
cannot  complain  thereoi.^' 

The  general  rule  ia  tbereloare  that  the  eon- 
veyanoe  of  a  homestead  eaimot  be  fraudulent 
as  to  creditors,  and  that  the. owner  may  con- 
vey it  or  deal  with  it  as  he  chooses,  regard- 
less of  creditors. 
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Ark.  592,  86  S.  W.  801;  Gibson  v.  Barrett, 
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450,  21  Ky.  L.  Rep.  401;  Kuhn  v.  Kuhn,  69 
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V.  Clark,  78  S.  W.'479,  25  Ky.  L.  Rep.  1710; 
Hobson  v.  Noel,  97  S.  W.  388,  30  Ky.  L.  Rep. 
1;  Rothwell  v.  Rothwell,  104  S.  W.  276,  31 
Ky.  L.  Rep.  851;  Perry  v.  Cornelius,  23  Ky. 
L.  Rep.  425;  Walters  v.  Akers,  101  S.  W. 
1179 ;  Wilson  v.  Hardman,  112  S.  W.  672. 

Michigan. — Smith  v.  Rumsey,  33  !Mich.  183; 
Rhead  v.  Hounson,  46  Mich.  243,  9  N.  W.  207; 
Pulte  V.  Geller,  47  Mich.  560,  11  N.  W.  385; 
A'ermont  Sav.  Bank  v.  Elliott,  53  Mich.  256, 
18  N.  W.  805;  Riggs  v.  Sterling,  60  Mich. 
643,  27  N.  W.  705,  1  Am.  St.  Rep.  554;  Dull 
v.  Merrill,  69  Mich.  49,  36  N.  W.  677;  Shay 
V.  Wheeler,  69  Mich.  254,  37  N.  W.  210; 
Patnode  v.  Darveau.  112  Mich.  127,  70  N.  W. 
439,  71  N.  W.  1095,  4  Detroit  Leg.  N.  410; 


Dickey  v.  Converse,  117  Mich.  449,  76  N.  W. 
80,  72  Am.  St.  Rep.  668;  Eagle  v.  Smylie,  126 
Mich.  612,  85  N.  W.  1111,  86  Am.  St  Rep. 
562;    Sullivan  v.  Parkinson,  128  Mich.  527, 

87  N.  W.  639;  Michigan  Trust  Co.  v.  Corn- 
stock,  130  Mich.  572,  90  N.  W.  331,  9  Detroit 
Leg.  N.  149;  Palmer  v.  Bray,  136  Mich.  85, 
98  N.  W.  849,  10  Detroit  Leg.  N.  974;  Albert 
v.  Patterson,  188  Mich.  378,  154  X.  W.  124. 

Minnesota. — Morrison  v.  Abbott,  27  Minn. 
116,  6  N.  W.  455;  Ferguson  v.  Kumler,  27 
Minn.  156,  6  N.  W.  618 ;  Baldwin  v.  Rogers, 
28  Minn.  644,  11  N.  W.  77 ;  Blake  v.  Boisjoli, 
61  Minn.  296,  68  N.  W.  637;  Keith  v.  Al- 
brecht,  89  Minn.  247,  94  N.  W.  677,  99  Am. 
St.  Rep.  666;  Schroeder  v.  Gohde,  123  Minn. 
469,  144  N.  W.  162;  Thysell  ▼.  McDonald, 
134  Minn.  400,  169  N.  W.  956. 

Mississippi. — Edmonson  v.  •Meacham,  50 
Mias.  34;  O'Conner  v.  Ward,  60  Miss.  1025; 
Hodges  V.  Hickey,  67  Miss.  715,  7  So.  404; 
Willoughby  v.  Pope,  101  Miss.  808,  58  So. 
705. 

Missouri. — Vogler  v.  Montgomery,  54  Mo. 
677;  State  y.  Diveling,  66  Mo.  375;  Beck- 
mann  v.  Meyer,  76  Mo.  333;  Davis  v.  Land, 

88  Mo.  436;  Muenks  v.  Bunch,  90  Mo.  500, 
3  S.  W.  63;  Grimes  v.  Portman,  99  Mo.  229, 
12  8.  W.  792;  Hart  v.  Leete,  104  Mo.  315, 
15  N.  W.  976;  Versailles  Bank  v.  Gnthrey, 
127  Mo.  189,  29  S.  W.  1004,  48  Am.  St.  Rep. 
621  {overruling  Miller  v.  Leeper,  120  Mo. 
466,  26  S.  W.  378,  and  Schaffer  v.  Beldsmeier, 
107  Mo.  314,  17  S.  W.  797,  and  by  implica- 
tion overruling.  Kirksville  Sav.  Bank  v. 
Spangler,  59  Mo.  App.  172,  which  was  decid- 
ed on  the  authority  of  Schaffer  v.  Beldsmeier, 
supra)  ;  Bartels  v.  Kiennenger,  144  Mo.  370. 
46  S.  W.  163;  Chance  v.  Jennings,  159  Mo. 
644,  61  S.  W.  177;  Burton  v.  Look,  162  Mo. 
602,  63  S.  W.  112;  New  Madrid  Banking  Co. 
V.  Brown,  165  Mo.  32,  65  S.  W.  297;  Rose 
V.  Smith,  167  Mo.  81,  66  S.  W.  940;  Moore 
V.  Wilkerson,  169  Mo.  334,  68  S.  W'.  1035; 
Spratt  V.  Early,  169  Mo.  357,  69  S.  W.  13; 
Balz  V.  Nelson,  171  Mo.  682,  72  8.  W.  527; 
Stam  V.  Smith,  183  Mo.  464,  81  S.  W.  1217; 
Osborne  v.  Evans,  185  Mo.  509,  84  S.  W.  867; 
Reed  v.  Nicholson,  189  Mo.  396,  88  S.  W.  71; 
Welch  V.  Mann,  193  Mo.  304,  92  S.  W.  98; 
Guinan  v.  Donnell,  201  Mo.  173,  08  S.  W. 
478;  Seilert  v.  McAnally,  223  Mo.  505,  122 
S.  W.  1064,  136  Am.  St.  Rep.  622;  Armor 
V.  Lewis,  252  Mo.  668,  161  S.  W.  251;  Pocoke 
V.  Peterson,  266  Mo.  501,  165  S.  W.  1017; 
Keeline  v.  Sealy,  257  Mo.  498,  165  S.  W. 
1088;  Harris  v.  Meredith,  106  Mo.  App.  586, 
81  S.  W.  203. 

Nebraska. — Scheel  v.  Lackner,  4  Neb.  (un- 
official) Rep.  221,  93  S.  W.  741;  Derby  v. 
Weyrich,  8  Neb.  174,  30  Am.  Rep.  827 ;  Schri- 
bar  v.  Piatt,  19  Neb.  625,  28  N.  W.  289; 
Edwards  v.  Reid,  39  Neb.  646,  58  N.  W.  202, 
42  Am.  St.  Rep.  607;  Munson  v.  Carter,  40 
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Neb.  417,  68  N.  W.  931 ;  Roberts  v.  Robinson, 
49  Neb.  717,  68  N.  W.  1035,  59  Am.  St.  Rep. 
567;  Bladen  Bank  v.  David,  53  Neb.  608,  74 
N.  W.  42;  Plummer  v.  Rohman,  61  Neb.  61, 
84  N.  W.  600,  62  Neb.  145,  87  N.  W.  11; 
Smith  V.  Neufeld,  61  Neb.  699,  85  N.  W.  898 ; 
Greenwood  First  Nat.  Bank  v.  Reece,  64  Neb. 
292,  89  N.  W.  804;  Jayne  v.  Hymer,  66  Neb. 
785,  92  N.  W.  1019;  Brown  v.  Campbell,  68 
Neb.  103,  93  N.  W.  1007;  National  Bank  of 
Commerce  v.  Chamberlain,  72  Neb.  469,  100 
N.  W.  943;  Wheatley  v.  Chamberlain  Bank- 
ing House,  72  >.eb.  670,  101  N.  W.  1135; 
McCormick  v.  Brown,  97  Neb.  545,  150  N.  W. 
827;  Omaha  Brewing  Assoc,  t.  Zeller,  93  N. 
W.  762. 

A-eixicto.— Bailey  v.  Littell,  24  Nev.  294,  53 
Pac.  308. 

North  Dakota. — Kvello  v.  Taylor,  5  N.  D. 
76.  63  N.  W.  889;  Olson  v.  O'Connor,  9  N.  D. 
504,  84  N.  W.  359,  81  Am.  St.  Rep.  595; 
Dalrymple  v.  Security  Imp.  Co.  11  N.  D.  65, 
88  N.  W.  1033.    And  see  the  reported  case. 

Ohio.— Genell  v.  Hirons,  70  Ohio  St.  309, 
71  N.  E.  709. 

Oklahoma. — Kershaw  v.  Willey,  22  Okla. 
677,  98  Pac.  908. 

South  Carolina. — ^Aultman  v.  Salinas,  44 
S.  C.  299,  22  S.  E.  466 ;  Finley  v.  Cartwright, 
55  S.  C.  198,  33  S.  E.  359;  McNair  v.  Moore, 
64  S.  C.  82,  41  S.  £.  829. 

South  Dakota. — ^Morgan  v.  Bethein,  10  S. 
D.  650,  75  N.  W.  204,  66  Am.  St.  Rep.  733; 
Kettleachlager  v.  Ferrick,  12  S.  D.  455,  81 
N.  W.  889,  76  Am.  St.  Rep.  623;  Commercial 
State  Bank  v.  Kendall,  20  S.  D.  314,  106  N. 
W.  53,  129  Am.  St.  Rep.  936. 

rco-cw.— Allen  v.  Hall,  1  White  &  W.  Civ. 
Cas.  Ct.  App.  §  1279 ;  Montgomery  v.  Brown, 
1  White  &  W.  Civ.  Cas.  Ct.  App.  §  1305; 
Wood  V.  Chambers,  20  Tex.  247,  70  Am.  Dec. 
382;  Cox  V.  Shropshire,  25  Tex.  113;  Martel 
V.  Somers,  26  Tex.  551;  Baines  v.  Baker,  60 
Tex.  139;  Beard  v.  Blum,  64  Tex.  59;  Scheu- 
ber  V.  Ballow,  64  Tex.  166;  King  v.  Harter, 
70  Tex.  579,  8  S.  W.  308;  Hargadene  v.  Whit- 
field, 71  Tex.  484,  9  S.  W.  475;  Willis  v. 
Mike,  76  Tex.  82,  13  S.  W.  58 ;  Blum  v.  Ligiit, 
81  Tex.  414,  16  S.  W.  1090;  Taylor  v.  Fergu- 
son, 87  Tex.  1,  26  S.  W.  46;  Eaves  v.  Wil- 
liams, 10  Tex.  Civ.  App.  423,  31  S.  W.  86; 
Archenhold  v.  B.  C.  Evans  Co.  11  Tex,  Civ. 
App.  138,  32  S.  W.  795;  Heidelbach  v.  Carter, 
34  Tex.  Civ.  App.  579,  79  S.  W.  346;  Jolly 
V.  Diehl,  38  Tex.  Civ.  App.  549,  86  S.  W.  965 ; 
Gaar  v.  Burge,  49  Tex.  Civ.  App.  599,  110 
S.  W.  181;  Redlick  v.  Williams,  5  S.  W.  375; 
Patterson  v.  Keller,  26  S.  W.  301;  Picton  v. 
Sloan,  28  S.  W.  251 ;  Doyle  v.  Wamc^o  First 
Nat.  Bank,  50  S.  W.  480;  Brown  v.  Moore, 
64  S.  W.  781;  Gwaltney  v.  Searcy,  68  S.  W. 
304;  Holt  V.  Abby,  141  S.  W.  173;  Cohern 
V.  Stevens,  167  s!  W.  207;  Palmer  Pressed 
Brick  Works  v.  Stevenson,  185  S.  W.  999. 


Utah. — Crosby  v.  Anderson,  162  Pac.  75. 

Vermont, — Pease  v.  Shirlock,  63  Vt.  622, 
22  Atl.  661;  Darling  v.  Ricker,  68  Vt.  471, 
35  Atl.  376. 

Virginia. — Boynton  v.  McNeal,  31  Grat.  456. 

Wisconsin. — Breutzer  v.  Bell,  11  Wis.  19; 
Pike  V.  Miles,  23  Wis.  164,  99  Am.  Dec.  148; 
Murphy  v.  Crouch,  24  Wis.  365;  Hibben  v. 
Soyer,  33  Wis.  319;  Goodell  v.  Blumer,  41 
Wis.  436;  Hoffman  v.  Junk,  51  Wis.  613,  8 
N.  W.  493;  Allen  v.  Perry,  56  Wis.  178,  14 
N.  W.  3;  Shawano  County  Bank  v.  Koeppen, 
78  Wis.  533,  47  N.  W.  723;  Rozek  v.  Redzin- 
ski,  87  Wis.  525,  58  N.  W.  262;  Bank  of 
Commerce  v.  Fowler,  93  Wis.  241,  67  N.  W. 
423;  Brinker  v.  Brinker,  105  Wis.  231,  81 
N.  W.  402;  Bartle  v.  Bartle,  132  Wis.  392, 
112  N.  W.  471. 

Wyoming. — North  Platte  Milling,  etc.  Co.  v. 
Price,  4  Wyo.  293,  33  Pac.  664. 

Canada. — ^Meunier  v.  Doray,  6  N.  W.  Ter. 
194,  2  West.  L.  Rep.  231;  Logan  v.  Rea,  14 
Manitoba,  543,  40  Can.  L.  J.  44;  Northwest 
Thresher  Co.  v.  Fredericks,  44  Can.  Sup.  Ct. 
318,  affirming  3  Sask.  L.  Rep.  280. 

In  Smith  v.  Rumsey,  33  Mich.  183,  it  was 
said :  'There  is  no  question  but  that  Rumsey 
had  a  homestead  here.  It  was  not  then 
subject  to  execution.  It  was  exempt.  It 
was,  however,  grantable.  It  was  capable  of 
transfer  by  deed  executed  by  himself  and  wife, 
and  since  creditors  could  enforce  no  process 
against  it,  could  no  more  pursue  it  for  their 
debts  against  him  than  they  could  pursue 
for  the  same  purpose  the  absolute  property  of 
the  government,  the  law  will  not  allow  it  to 
be  said  that  the  transfer  of  it,  if  any  were 
made,  operated  to  defraud  creditors.  Wlien 
the  law  declares  that  a  debtor's  disposal  of 
his  property  with  intent  to  defraud  his  cred- 
itors shall  be  voidable  at  the  instance  of  his 
creditors,  and  at  the  same  time  declares  that 
specific  property  of  the  debtor  shall  be  ex- 
empi  as  against  his  creditors'  adverse  claims^ 
the  provisions  are  in  pari  materia,  and  must 
be  construed  together,  and  the  latter  provision 
must  be  held  to  except  this  exempt  property 
from  the  operation  of  the  former  provision. 
Certainly  it  would  be  very  inconsistent  to 
say  that  a  debtor's  disposal  of  property,  and 
which  property,  in  so  far  as  the  creditor  and 
his  claims  are  conoerned,  may  be  said  to  have 
no  existence  at  all,  is  a  fraud  upon  the 
creditor." 

In  some  jurisdictions  it  is  held  that  the 
general  rule  that  a  creditor  cannot  attack  as 
fraudulent  the  conveyance  of  a  homestead 
does  not  apply  where  the  grantee  holds  the 
title  on  a  secret  trust  for  the  grantor.  Bald- 
win v;  Rogers,  28  Minn.  544,  11  N.  W.  77 ; 
Kettlesch lager  v.  Ferrick,  12  S.  D.  455,  81 
N.  W.  889,  76  Am.  St.  Rep.  623;  Commercial 
State  Bank  v.  Kendall,  20  S.  D.  314,  lOG 
X.    W.   53,    129    Am.    St.    Rep.   936;    Cox   v. 
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Shropshire,  25  Tex.  113;  Baines  v.  Baker,  60 
Tex.  139;  Beard  v.  Blum,  64  Tex.  69;  Blum 
V.  Light,  dl  Tex.  414,  16  S.  W.  1090;  Taylor 
V.  Ferguaon,  87  Tex.  1,  26  S.  W.  46;  Willis 
V.  Pounds,  6  Tex.  Civ.  App.  512,  26  S.  W. 
715;  Brown  v.  Moore  (Tex.)  64  S.  W.  781  j 
Witt  V.  Teat  (Tex.)  167  S.  W.  302;  Carver 
V.  LaSallelte,  67  Wis.  232 ;  McDonald  v.  Dim- 
lop,  2  Teir.  L.  Rep.  (Can.)  238.  In  Cox.  v. 
Shropshire,  supra,  it  was  said:  "If,  there- 
fore, the  deed  under  which  the  defendant 
claims  was  really  intended  to  operate  a 
transfer  of  the  property,  as  between  the 
parties  thereto,  it  is  immaterial  whether  it 
was  upon  eofiaideration,  or  voluntary,  it  was 
in  no  way  injurious  to  the  riglits  of  creditors, 
and  cannot  be  deemed  to  have  been  in  fraud 
of  their  rights.  It  cannot  be  impeached  up- 
on that  ground.  But  if,  on  the  contrary, 
there  had  been  no  actual  transfer  of  the 
property  as  between  the  parties;  if  the  deed, 
or  pretended  transfer,  was  simulated  and 
colorable  merely,  made  upon  a  secret  trust 
that  the  vendee  should  hold  the  property  for 
the  vendor  after  the  latter  had  abandoned 
the  Hfie  of  it  as  a  homestead,  a  mere  pretense 
and  contrivance  to  protect  the  property  from 
the  claims  of  the  creditors  of  ^e  vendor 
after,  by  it  abandonment  as  a  homestead,  it 
bad  become  liable  to  be  taken  in  execution; 
if,  in  fine,  the  conveyance  was  not  intended 
to  be  operative  as  between  the  parties,  and 
did  not  pass  the  title,  the  property,  of  course, 
remained  in  the  vendor,  and  was  liable  to 
be  taken  in  execution  for  his  debts."  In  Witt 
V.  Teat  (Tex.)  167  S.  W.  302,  it  was  said 
that  the  motives  of  the  grantor  in  selling  or 
of  the  grantee  in  buying,  if  there  was  a  bona 
fide  sale,  were  immaterial,  the  real  inquiry 
being  whether  the  grantee  really  bought  or 
whether  he  took  the  conveyance  on  a  secret 
trust  for  the  grantor.  In  Archenhold  v.  B.  C. 
Evans  Co.  11  Tex.  Civ.  App.  138,  32  S.  W. 
795,  the  doctrine  was  held  not  to  apply  to 
a  case  where  after  a  fraudulent  conveyance  on 
a  concealed  trust  in  favor  of  the  grantor,  he 
continued  to  reside  on  the  property  or  his 
homestead  and  did  not  seek  to  acquire  an- 
other, since  in  such  a  case  the  reason  of  the 
rule,  namely,  the  possibility  that  the  debtor 
might  have  more  than  one  homestead  exempt, 
did  not  apply.  See  to  the  same  effect  Logan 
▼.  Rea,  14  Manitoba  643,  80  Can.  L.  J.  44. 

Conveyance  of  Land  Including  HomC" 

stead. 

It  may  be  said  generally  that  where  a 
debtor  conveys  land  which  includes  a  home- 
stead, the  creditors  cannot  subject  the  home- 
stead to  tlie  payment  of  their  claims  though 
the  conveyance  is  fraudulent  as  to  them. 
However  the  courts  are  not  agreed  as  to  the 
effect  of  such  a  conveyance  on  the  title  to 


the  homestead.  One  class  of  cases  treats  the 
conveyance  aa  valid  as  to  the  homestead  but 
voidable  as  to  the  excess.  Under  those  de- 
cisions the  title  to  the  homestead  remains  in 
the  grantee,  he  losing  only  the  excess.  Far- 
well  V.  Kerr,  28  Fed.  345  (applying  law  of 
Iowa) ;  Sieg  v.  Greene,  reported  in  full  post 
this  volume  at  page  1006  (applying  law  of 
Iowa)  ;  Clark  v.  Raymond,  86  la.  661,  63  X. 
W.  364;  In  re  Crocker,  148  la.  104,  126  X. 
W.  962;  Smith  v.  Rumsey,  33  Mich.  183; 
Walker  v.  Sauer,  97  Mich.  464,  66  N.  W.  855 ; 
Gasser  v.  Crittenden,  140  Mich.  301,  103  X. 
W.  601,  12  Detroit  Leg.  X.  168;  Keith  v. 
Albrecht,  89  Minn.  247,  94  X.  W.  677,  99  Am. 
St.  Rep.  566;  Rand  v.  Rodgers  (Minn.)  158 
X.  W.  108 ;  Hannah  v.  Hannah,  109  Mo.  236, 
19  S.  W.  87 ;  Hicks  v.  Mack,  19  Xeb.  339,  27 
X.  W.  230;  Brown  v.  Campbell,  68  N^.  103, 
93  X.  W.  1007;  Valparaiso  SUte  Bank  t. 
Schwartz,  92  Xeb.  575,  Ann.  Cas.  1914B  936, 
138  X.  W.  757,  42  L.R.A.(X.S.)  1213;  Wood 
V.  Chambers,  20  Tex.  247,  70  Am.  Dec.  382; 
Hargadene  v.  Whitfield,  71  Tex.  482,  9  8. 
W.  475;  Doyle  v.  Wamego  First  Xat.  Bask 
(Tex.)  50  S.  W.  480;  Pease  v.  Shirlock,  63 
Vt.  622,  22  Atl.  661. 

Another  class  of  cases  treats  the  avoidance 
of  a  conveyance  including  a  homestead  as 
stripping  the  grantee  of  all  title  and  revest- 
ing it  in  the  debtor  as  though  no  conveyance 
had  been  made.  Under  decisions  of  that  class, 
the  grantee  loses  the  homestead,  but  the 
debtor  may  assert  his  exemption  against  the 
creditors. 

United  States.-^mith  v.  Kehr,  2  Dill.  50, 
7  Xat.  Bankr.  Reg.  97,  22  Fed.  Cas.  Xo. 
13,071. 

Alabama, — ^Kennedy  v.  Tuscaloosa  First 
Xat.  Bank,  107  Ala.  170,  18  So.  396,  36  L.R.A. 
308,  reveraing  12  So.  617;  Tuscaloosa  v.  First 
Xat.  Bank  v.  Kennedy,  113  Ala.  283,  21  So. 
387,  36  L.R.A.  327 ;  Hamner  v.  Freeman,  181 
AU.  109,  61  So.  106. 

Arkanaa: — Turner  v.  Vaughn,  33  Ark.  454 ; 
Carmack  v.  Lovett,  44  Ark.  180. 

lUinoia. — Jaffers  v.  Aneals,  91  111.  487; 
Ammondson  v.  Ryan,  111  111.  506;  Quinn  v. 
People,  146  HI.  275,  34  X.  E.  148;  Peoria 
First  Xat.  Bank  v.  Rhea,  155  111.  434,  40  N. 
£.  651;  Redden  v.  Potter,  16  111.  App.  265. 

MaamKhuseitg. — Castle  v.  Palmer,  6  Allen 
401. 

Miasiasippi, — ^Dubori  t.  Harkness,  80  Mias. 
8;  Wilcher  v.  Thompson,  12  So.  828. 

OMo.— Sears  v.  Hanks,  14  Ohio  St.  298, 
84  Am.  Dec.  ^78 ;  Bills  v.  Bills,  41  Ohio  St. 
206;  Roig  v.  Schults,  42  Ohio  St  166;  John> 
son  v.  Burnside,  8  Ohio  Dec.  412;  Prosek  v. 
Kuchta,  9  Ohio  Dec.  (Reprint)  129,  9  Cine. 
L.  Bui.  65. 

Virginia. — Shipe  v.  Repass,  28  Qrat.  716; 
Boynton  v.  McXeal,  31  Or  at.  456 ;  Marshall  v. 
Sears,  79  Va.  49;  Hatcher  v.  Crews,  83  Va. 
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371,  5  S.  £.  221;  Mahonej  v.  James,  94  Va. 
176,  26  S.  E.  384;  Qppenheim  y.  Myers,  99 
Va.  582,  39  S.  E.  218. 

Tliis  view  was  well  stated  in  Sears  v.  Hanks, 
a4  Ohio  St.  298,  84  Am.  Dec.  378,  wherein 
^l&e  court  said:  "The  rights  of  the  plaintiffs 
in  this  action  are  only  those  which  belong 
to  oredltors,  seeking  to  set  aside  a  voluntary 
<roiiveyance  of  their  debtor,  made  in  fraud  of 
their  rights;  and  to  enforce  tlieir  judgment 
liens  against  the  property  so  conveyed.  Their 
<;laim  is  not  under  or  through  the  fraudulent 
conveyance,  but  adverse  to  it;  and  when,  at 
tlieir  suit,  it  has  been  set  aside,  and  declared 
-wholly  void  as  against  them,  they  cannot  be 
allowed,  as  creditors,  to  set  up  this  void 
<ronveyance,  against  which  they  are  claiming, 
for  the  purpose  of  enlarging  their  rights  or 
remedies  against  their  debtor;  or,  for  the 
purpose  of  estopping  him  from  the  assertion 
ol  the  rights  which  he  would  otherwise  have 
AS  against  them.  As  between  creditor  and 
debtor,  the  deed  is  simply  void,  and  cannot 
therefore  affect  the  rights  of  either.  A  judg- 
ment creditor's  lien  is  only  upon  the  property 
of  his  debtor;  and  the  purchaser  at  sale  on 
•execution,  takes,  in  general,  only  the  debtor's 
title.  If  the  debtor  have  no  title  or  interest 
in  the  property  levied  on,  there  is  nothing  for 
the  creditor  to  sell;  and  it  is  not  competent 
for  the  creditor  while  selling  the  alleged  title 
of  his  debtor,  to  deny  his  right  to  a  homestead, 
on  the  ground  that  he  has  no  interest  in 
the  property  about  to  be  sold.  If  he  has  an 
interest  in  the  homestead  property,  which  the 
creditor  can  sell,  he  has  interest  enough  to 
secure  his  homestead  from  sale.  The  validity 
of  the  fraudulent  conveyance^  as  between  the 
parties  to.  it,  is  no  concern  of  the  creditor's, 
when  it  has  been  set  aside  as  to  him.  All 
he  can  ask  is,  that  as  against  him  it  shall 
confer  no  rights  upon  any  one.  Were  these 
plaintiffs  judgment  creditors  of  the  fraudu- 
lent grantees,  and  levying  their  execution  as 
such,  the  case  would  be  entirely  different; 
and  it  might  then  well  be  said  in  response 
to  the  present  claim  of  Hanks,  that  one  per- 
son cannot  have  a  homestead  in  the  property 
of  another." 

In  one  case  it  appeared  Uiat  after  a  con- 
veyance of  land  had  been  set  aside  as  in  fraud 
of  creditors  the  debtor  for  the  first  time 
moved  on  the  land  and  established  a  home- 
stead. Tlie  homestead  bo  established  was  held 
to  be  exempt.  Dubori  v.  Harkness,  80  Miss. 
8.  The  same  doctrine  has  been  held  to  apply 
-where  the  debtor  establishes,  a  homestead  on 
the  land  for  the  first  time  after  the  levy  of 
an  execution  but  before  sale.  Wilcher  ▼. 
Thompson  (Miss.)  12  So.  828. 

In  Kentucky  it  seems  to  be  the  rule  that 
s  conveyance  of  property  including  a  home- 
stead is  valid  as  to  the  homestead  if  it  is 
severable.    Allen  v.  Dillingham,  104  Ky.  801, 


47  S.  W.  1076;  Davis  t.  H.  Feltman  Co.  112 
Ky.  293,  23  Ky.  L.  Rep.  1510,  65  S.  W.  615, 
99  Am.  St.  Rep.  289,  reversing  Gideon  v. 
Struve,  78  Ky.  134;  Mc Adams  v.  Mitchell, 
10  S.  W.  812,  10  Ky.  L.  Rep.  856;  Wilson  v. 
Calvert,  24  S.  W,  3,  15  Ky.  L.  Rep.  489; 
Walters  v.  Akers  (Ky.)  101  §.  W.  1179. 
And  see  Morton  v.  Young,  173  Ky.  301,  190 
S.  W.  1090.  But  the  homestead  exemption 
being  lin\ited  in  that  jurisdiction  to  $1,000, 
if  an  indivisible  tract  exceeding  that  value 
is  conveyed  the  creditor  is  entitled  to  set  aside 
the  conveyance  and  have  the  property  sold 
in  order  to  reach  the  excess.  Cincinnati 
Tobacco  Warehouse  Co.  v.  Matthews,  74  S.  W. 
242,  24  Ky.  L.  Rep.  2445;  Hall  v.  Lomax, 
(Ky,)  125  S.  W.  245. 

.  In  Georgia  a  statute  (Civ.  Code,  §  2828) 
provides  that  a  homestead  can  be  set  apart 
only  out  of  the  property  of  the  debtor.  The 
courts  construe  this  as  meaning  property 
owned, by  tlie  debtor  at  the  time  of  application 
for  the  exemption.  Hence,  it  is  held  that 
since  .by  a  fraudulent  conveyance  title  is 
passed  out  of  the  debtor,  no  homestead  can  be 
^t  apart.  McDowell  v.  McMurria,  107  Ga. 
812,  33  S.  £.  709,  73  Am.  St.  Rep.  155. 

Where  a  conveyance  is  of  a  tract  which 
iiicludes  both  a  homestead  and  property  which 
is  not  exempt,  the  whole  of  which  is  covered 
by  a  mortgage,  aome  courts  hold  that  the 
debtor  is  entitled  as  against  creditors  on  the 
setting  aside  of  the  conveyance  to  have  the 
mortgage  satisfied  first  out  of  the  nonexempt 
property.  Willey  v.  Hite  (la.)  149  N.  W. 
250;  Nash  v.  Geraghty,  105  Mich.  382,  63 
N.  W.  437;  Kozminaki  v.  Kuzniak,  118  Mich. 
621,  77  N.  W.  242;  Wolcott  v.  Tweddle,  133 
Mich.  389,  95  N.  W.  419,  disapproving  Rliead 
V.  Hounson,  46  Mich.  243,  9  N.  W.  267, 
on  this  point;  Baldwin  v.  Rogers,  28  Minn. 
644,  11  N.  W.  77 ;  Horton  v.  Kelly,  40  Minn. 
193,  41  N.  W.  1031;  BUke  v.  Boisjoli,  51 
Minn.  296,  53  N.  W.  637 ;  Keith  v.  Albrecht, 
89  Minn.  247,  94  N.  W.  677,  99  Am.  St. 
Rep.  566.  Hence  it  is  held  that  where  the 
amount  of  the  homestead  exemption  and  of 
the  mortgage  is  greater  than  the  value  of  the 
whole  tract,  a  conveyance  of  the  tract  will 
not  be  set  aside  as  in  fraud  of  creditors. 
Willey  V.  Hite  (la.)  149  N.  W.  250;  Kozmin- 
ski  V.  Kuzniak,  118  Mich.  621,  77  N.  W.  242; 
Wolcott  V.  Tweddle,  133  Mich.  389,  95  N.  W. 
419;  Baldwin  v.  Rogers,  28  Minn.  544,  11 
X.  W.  77;  Horton  v.  Kelly,  40  Minn.  193, 
41  N.  W.  1031;  Blake  v.  Boisjoli,  51  Minn, 
296,  53  N.  W.  637.  Tlie  reason  given  for  the 
rule  is  that  since  the  total  of  the  mortgage 
and  the  homestead  exemption  exceeds  the 
value  of  the  entire  tract,  there  remains  noth< 
ing  which  could  be  subjected  to  debts,  and 
there  would  be  no  object  in  setting  the  deed 
aside.  .  Willey  v.  Hite  ( la. )  149  X.  W.  250 ; 
Horton  v.  Kelly,  40  Minn.  193,  41  N.  W.  1031. 
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Effect  of  Fraudulent  Intent, 

Since  the  act  of  conveying  a  homestead  can- 
not be  impeached  by  a  creditor,  the  fact  that 
it  is  done  with  a  bad  motive  does  not  render 
it  subject  to  attack.    Hamner  v.  Freeman,  181 
Ala.  i09,  61  So.  106;   Stanley  v.  Snyder,  43 
Ark.   429;    Gibson  v.   Barrett,   75   Ark.   205, 
87  S.  W.  435;  Richards  v.  Orr,  118  la.  724, 
92  N.  W.  655;  O'Conner  v.  Ward,  60  Miss. 
1025:  Hodges  v.  Hickey,  67  Miss.  715,  7  So. 
404;  Xew  Madrid  Banking  Co.  v.  Brown,  165 
Mo.  32,  65  S.  W.  297.     It  is  therefore  held 
that  such  a  conveyance  will  not  work  a  for- 
feiture  of  the  homestead  right  or  render  the 
transaction  fraudulent  even  though  it  is  made 
with  an   actual    intent  to  defraud  creditors. 
Fuller  V.  Whitlock,  99  Ala.  411,  13  So.  80; 
Leupold   V.    Krause,    95    III.    440;    Cloud   v. 
Meyers,  136  III.  App.  45;  Aultman  v.  Heiney, 
59  'la.  654,  13  N.  W.  856 ;   Butler  v.  Nelson, 
72  la.  732,  32  N.  W.  399;  Roser  v.  Wichita 
Fourth  Nat.  Bank,  56  Kan.  129,  42  Pac.  341; 
Merchants'   Nat.   Bank   v.   Kopplin,   1    Kan. 
App.  599,  42  Pac.  263;   Dowd  v.  Hurley,  78 
Ky.    260;    Hobson    v.    Noel,    97    S.    W.    388, 
30  Ky.  L.  Rep.  1;  Feighan  v.  Jackson,  7  Ky. 
L.  Rep.    (abstract)    749;    Ferguson  v.  Kum- 
ler,  27  Minn.  156,  6  N.  W.  618;  Thysell  v.  Mc- 
Donald, reported  in  full,  post,  this  volume,  at 
page  1015;  Willoughby  v.  Pope,  101  Miss.  808, 
58  So.  705;   Vogler  v.  Montgomery,  54  Mo. 
577;  State  v.  Diveling,  66  Mo.  375;  Guinan 
v.  Donnell,  201  Mo.  173,  98  S.  W.  478;  Pocoke 
v.  Peterson,  256  Mo.  501,   165   S.  W.   3017; 
Keeline  v.  Sealy,  257  Mo.  498,  165  S.  W.  1088 ; 
Schribar  v.  Piatt,  19  Neb.  625,  28  N.  W.  289; 
Munson  v.  Carter,  40  Neb.  417,  58  N.  W.  931; 
Bladen   Bank  v.  David,   53  Neb.  608,  74  N. 
W\  42;  Holt  V.  Abby   (Tex.)   141  S.  W.  173. 
And  see  the  reported  case.    This  is  true  even 
though  the  grantee  knows  of  the  fraudulent 
intent.     Aultman  v.  Heiney,  59  la.  664,  13 
N..W.  856;  Hobson  v.  Noel,  97  S.  W.  388,  30 
Ky.  L.  Rep.  1.    The  creditors  liave  no  remedy 
even   if  at  the  time  of  the  conveyance  the 
grantor  is  actually  insolvent  and  the  grantee 
has  notice  of  that  fact.    Pollak  v.  McNeil,  100 
Ala.  203,  13  So.  937.     It  has  also  been  held 
that  a  conveyance  of  a  homestead  to  a  creditor 
with  intent  to  prefer  him  to  the  exclusion  of 
other  creditors  is  valid  as  against  the  credi- 
itors  not  preferred.     Lishy  v.  Perry,  6  Bush 
(Ky.)   515;  Calloway  v.  Calloway,  39  S.  W. 
241,  19  Ky.  L.  Rep.  870.  Many    courts  have 
said  broadly  that  the  conveyance  is  valid  no 
matter  with  what  motive  it  is  made.    Steiner 
V.  Berney,  130  Ala.  289,  30  So.  570;   Bogan 
v.  Cleveland,  52  Ark.  101,  12  S.  W.  159,  20 
Am.  St.  Rep.  158;  Campbell  v.  Jones,  52  Ark. 
403,  12  S.  W.  1016,  6  L.R.A.  783;   Gibson  v. 
Barrett,  75  Ark.  205,  87  S.  W.  435;  Hardin 
V.    Hancock,    96   Ark.   579,    132   8.   W.   910; 
Ferguson  v.  Little  Rock  Trust  Co.  99  Ark. 


45,  137  S.  W.  555;  Fluke  v.  Sharum,  118  Ark. 
229,  176  S.  W.  686;  Nicholdson  v.  Nesbitt,  4 
Cal.  App.  .'>85,  88  Pac.  T25;  Butler  v.  NeUon, 
72  la.  732,  32  N.  W.  399 ;  Wheeler,  etc.  Mfg. 
Co.  V.  Bjelland,  97  la.  637,  66  N.  W.  885 ;  In 
re  Crocker,  148  la.  104,  126  N.  W.  962; 
Thomas  v.  Payne,  51  S.  W.  450,  21  Ky.  I.. 
Rep.  401;  Hobson  v.  Noel,  97  S.  W.  388.  30 
Ky.  L.  Rep.  1;  Patnode  v.  Darveau,  112  Mich. 
127,  70  N.  W.  439,  71  N.  W.  1095,  4  Detroit 
Leg.  N.  410;  Morrison  v.  Abbott,  27  Minn.  116, 
6  N.  W.  455;  Willoughby  v.  Pope,  101  Miss 
808,  58  So.  705;  Davis  v.  Land,,  88  Mo.  436; 
New  Madrid  Banking  Co.  v.  Brown,  165  Mo, 
32,  65  S.  W.  297 ;  Rose  v.  Smith,  167  Mo.  81, 
66  S.  W.  940;  Moore  v.  Wilkerson,  169  Mo. 
334,  68  S.  W.  1035 ;  Scheel  v.  Lackner,  4  Neb. 
(Unofficial)  Rep.  221,  93  N.  W.  741;  Roberts 
V.  Robinson,  49  Neb.  717,  68  N.  W  1035,  59 
Am.  St.  Rep.  567;  Plummer  v.  Rohman,  61 
N^eb.  61,  84  N.  W.  600,  affirm^  62  Neb.  145, 
87  N.  W.  11;  Holt  V.  Abby  (Tex.)  141  .S.  W. 
173. 

As  was  said  in  Stanley  v.  Snyder,  43  Ark. 
429  (quoted  with  approval  in  Gibson  v.  Bar- 
rett, 75  Ark.  205,  87  S.  W.  435)  :  *The  law 
excludes  the  homestead  from  all  remedies  of 
ordinary  creditors  in  all  courts.  It  resolves 
itself  into  this,  that  as  to  exempt  property 
there  are,  within  the  meaning  of  the  statute 
of  frauds,  no  creditors.  And  as  there  is  no 
restraint  upon  the  debtor  against  selling  or 
conveying  such  property,  the  motives  with 
which  such  transfers  are  made  do  not  concern 
the  creditor.  The  debtor  may  sell,  exchange 
or  give  it  away,  and  bis  creditor  has  no  just 
cause  of  complaint;  for,  being  exempt,  it  is 
no  more  beyond  his  reach  after  transfer  than 
it  was  before.  In  such  alienations  there  may 
be  a  bad  motive,  but  no  illegal  act." 


Effect  of  Want  or  Inadequacy  of  Con^ 

^deration. 

Creditors  cannot  complain  if  the  owner  of 
a  homestead  sells  it  for  an  inadequate  con- 
sideration. Sieg  V.  Greene,  reported  in  full 
post,  this  volume,  at  page  1006;  Steiner  v. 
Berney,  130  Ala.  289,  30  So.  570;  Clark  v. 
Raymond,  86  la.  661,  53  N.  W.  354;  Pulte 
V.  Geller,  47  Mich.  660.  11  N.  W.  385; 
Shay  V.  Wheeler,  69  Mich.  254,  37  N.  W. 
210.  In  fact  it  is  generally  said  that  they 
cannot  complain  even  if  the  transaction  i» 
without  any  consideration. 

United  States. — Sieg  v.  Greene,  reported 
in  full,  post,  this  volume,  at  page  1006; 
Green  v.  Root,  62  Fed.  191. 

ArkanMs. — Stanley  v.  Snyder,  48  Ark.  429; 
Pipkin  V.  Williams,  67  Ark.  242,  21  S.  W. 
433,  38  Am.  St.  Rep.  241 ;  Gibson  v.  Barrett, 
76  Ark.  206,  87  8.  W.  436 ;  Hardin  v.  Hancock, 
96  Ark.  679,  132  S.  W.  910. 
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California. — Wetherly  v.  Straus,  93  Cal. 
283,  28  Pac.  1045;  Nicholdson  v.  Nesbitt,  4 
Cal.  App.  686,  88  Pac.  726. 

Illinois.— Boyd  v.  Barnett,  24  111.  App.  199 

loiaa. — Delashmut  v.  Trau,  44  la.  618 ;  Offi- 
cer V.  Evans,  48  la.  567;  Griffin  v.  Sheley,  55 
la.  513,  8  N.  W.  343;  Addicken  v.  Humphal, 
56  la.  365,  9  N.  W.  299;  Butler  v.  Nelson, 
72  la.  732,  32  N.  W.  399 ;  Wheeler,  etc.  Mfg. 
Co.  V.  Bjelland,  97  la,  637,  66  X.  W.  885; 
^tubblefleld  v.  Gadd,  112  la.  681,  84  N.  W. 
1)17;  Richards  v.  Orr,  118  la.  734,  92  X.  W. 
«55;  In  re  Crocker,  148  la.  104,  126  N.  W. 
1*62. 

Kansas. — Scott  v.  Rodgers,  97  Kan.  438,  135 
Pac.  961. 

Keniucky. — Brooks  v.  Collins,  11  Bush 
«22;  Tong  v.  Eifort,  80  Ky.  152,  3  Ky. 
\j.  Rep.  647;  Baker  v.  Hines,  102  Ky.  329, 
43  S.  W.  452,  19  Ky.  L.  Rep.  1354;'Roark 
V.  Bach,  116  Ky.  457,  76  S.  W.  340,  25  Ky. 
Ir.  Rep.  699;  Richart  v.  Utterback,  9  S.  VV. 
422,  10  Ky.  L.  Rep.  548;  Wilson  v.  Wilson, 
50  S.  W.  260,  20  Ky.  L.  Rep.  1971;  Thomas 
V.  Payne,  51  S.  W.  450,  21  Ky.  L.  Rep.  401; 
Kuhn  V.  Kuhn,  69  S.  W.  1077;  Bohannon 
V.  Clark,  78  S.  W.  479,  25  Ky.  L.  Rep. 
1710;  Whitt  V.  Kendall,  11  S.  W.  592,  11  Ky. 
L..  Rep.  116;  Maynard  v.  May,  11  S.  W.  806, 
11  Ky.  L.  Rep.  166. 

Michigan. — Riggs  v.  Sterling,  60  Mich.  643, 
27  N.  W.  705,  1  Am.  St.  Rep.  554;  Eagle  v 
8mylie,  126  Mich.  612,  85  X.  W.  1111,  86 
Am.  St.  Rep.  562;  Sullivan  v.  Parkinson,  128 
Mich.  527,  87  N.  W.  639;  Albert  v.  Patterson, 
188  Mich.  378,  154  N.  W.  124. 

Minnesota. — Morrison  v.  Abbott,  27  Minn. 
116,  6  N.  W.  455. 

Missouri. — Davis  v.  Land,  88  Mo.  436; 
Grimes  v.  Portman,  99  Mo.  229,  12  S.  W. 
792;  Versailles  Bank  v.  Guthrey,  127  Mo.  189, 
U9  S.  W.  1004,  48  Am.  St.  Rep.  621,  overruling 
Miller  v.  Leeper,  120  Mo.  466,  25  S.  W.  378; 
Schaffer  v.  Beldsmeier,  107  Mo.  314,  17  S. 
W.  797;  Bartels  v.  Kinnenger,  144  Mo.  370, 
46  S.  W.  164;  New  Madrid  Banking  Co.  v. 
Brown,  165  Mo.  32,  65  S.  W.  297 ;  Moore  v. 
Wilkerson,  169  Mo.  334,  68  S.  W.  1035; 
Osborne  v.  Evans,  185  Mo.  509,  84  S.  W. 
S67;  Pocoke  v.  Peterson,  256  Mo.  501,  165  S. 
W.  1017;  Harris  v.  Meredith,  106  Mo.  App, 
586,  81  S.  W.  203. 

Xehraska. — Roberts  v.  Robinson,  49  Neb. 
717,  68  N.  W.  1035,  59  Am.  St.  Rep.  567; 
Bladen  Bank  v.  David,  53  Neb.  608,  74  N.  W. 
42;  Jayne  v.  Hunter,  66  Neb.  785,  92  N.  W. 
1019. 

Texa^. — Cox  v.  Shropshire,  25  Tex.  113; 
Willis  V.  Mike,  76  Tex.  82,  13  S.  W.  58; 
Blum  V.  Light,  81  Tex.  414,  16  S.  W.  1090; 
Doyle  V.  Wamego  First  Nat.  Bank,  50  S.  W. 
480;  Holt  V.  Abby,  141  S.  W.  173;  Palmer 
Pressed  Brick  Works  v.  Stevenson,  185  S.  W. 
999. 


The  reason  for  the  foregoing  rule  is  much 
the  same  as  that  given  for  the  general  rule. 
It  is  said  that  since  the  creditors  cannot 
take  the  proceeds  in  satisfaction  of  their 
claims,  they  have  no  concern  with  the  con- 
sideratlon  of  the  transaction.  Sieg  v.  Greene, 
reported  in  full,  post,  this  volume,  at  page 
1006;  Clark  v.  Raymond,  86  la.  661,  53  N.  W. 
354 ;  Shay  v.  Wheeler,  69  Mich.  254,  37  N.  W. 
210.  For  similar  reasons  a  conveyance  of  a 
homestead  on  condition  that  the  grantee  shall 
care  for  the  grantor  will  be  upheld  as  against 
creditors.  McFarland  v.  Goodman,  6  Biss. 
Ill,  11  Nat.  Bankr.  Reg.  134,  13  Am.  L. 
Reg.  (N.  S.)  697,  16  Fed.  Caa,  No.  8,789; 
Sraallwood  v.  Moore,  223  Fed.  38,  138  C.  C. 
A.  402;  State  Ins.  Co.  v.  Prestage,  116  la. 
466,  90  N.  W.  62;  Tong  v.  Eifort,  80  Ky. 
152,  3  Ky.  L.  Rep,  647;  Deweese  v.  Deweese, 
121  Ky.  747,  90  S.  W.  256,  28  Ky.  L.  Rep. 
726;  Marshall  v.  Strange,  9  S.  W.  260,  10 
Ky.  L.  Rep.  410;  Sallee  v.  Sallee,  35  S.  W. 
437,  18  Ky.  L.  Rep.  74;  Stewart  v.  Wooley,  2 
Ohio  Dec.  (Reprint)  341,  2  West.  L.  Month. 
470 ;  Pease  v.  Shirlock,  63  Vt.  622,  22  At]. 
661.  See  also  Murphy  v.  Crouch,  24  Wis. 
366.  And  see  the  reported  case.  Such  a 
conveyance  has  also  been  held  to  be  valid 
as  against  creditors  where  it  is  made  in  con* 
sideration  of  and  payment  for  care  or  services 
rendered  in  the  past.  Scott  v.  Rodgers,  97 
Kan.  438,  155  Pac.  961 ;  Thysell  v.  McDonald, 
reported  in  full,  post,  this  volume,  at  page 
1015;  Darling  v.  Ricker,  68  Vt.  471,  35  Atl. 
376.  Likewise  past  services  and  an  agreement 
to  render  future  services  have  been  held  to  be 
sufficient  to  support  a  conveyance  of  a  home- 
stead as  against  creditors.  Tong  v.  Eifort, 
80  Ky.  152,  3  Ky.  L.  Rep.  647.  In  another 
case  the  consideration  of  a  conveyance  of  a 
homestead  which  was  upheld  against  creditors, 
waa  the  care  of  the  grantor  in  the  future 
and  the  assumption  of  mortgages  on  the 
homestead.  Muenks  v.  Bunch,  90  Mo.  500, 
3  S.  W.  63.  But  in  O'Connor  v.  Boylan,  94 
Mich.  309,  13  N.  W.  519,  wherein  it  appeared 
that  the  cM^ner  of  a  homestead  conveyed  it  in 
consideration  of  a  life  lease  to  the.  grantor 
by  the  grantee,  coupled  with  an  agreement  by 
the  grantee  to  support  the  grantor,  the  court 
held  that  the  entire  transaction  did  not  con- 
stitute the  conveyance  of  a  homestead,  and 
hence  that  the  rule  did  not  apply.  The  court 
said:  "The  objection  that  the  transfer  was  of 
decedent's  homestead  and  not  the  subject  of 
a  bill  of  this  kind  cannot  prevail.  No  such 
ground  is  taken  by  the  answers.  Moreover, 
the  conveyance  was  in  effect  of  a  future  estate 
and  not  of  a  homestead.  The  transaction  in 
its  entirety  amounted  only  to  a  conveyance 
of  the  remainder  expectant  on  the  death  of 
the  grantor,  and  therefore  of  the  estate  which 
would  be  left  after  the  extinguishment  of  the 
homestead.     The  effect   was   to   exempt   the 
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homestead,  llie  estate  could  only  come  into 
possession  on  the  occurrence  of  the  very  event 
which  would  end  it." 

The  consideration  of  the  transfer  of  a  home- 
stead  may  also  be  the  transfer  of  other  prop- 
erty to  the  grantor.  Moore  v.  Granger,  30 
Ark.  574;  Stanley  v.  Snyder,  43  Ark.  429; 
Campbell  v.  Jones,  52  Ark.  493,  12  S.  W.  1016, 
6  L.R. A.  783 ;  Gibson  v.  Barrett,  75  Ark.  205, 
87  S.  W.  435;  Whitt  v.  Kendall,  11  S.  W. 
592,  11  Ky.  L.  Rep.  116, 

In  one  jurisdiction  it  has  been  held  that  a 
conveyance  of  a  homestead  to  a  wife  together 
with  other  land  not  exempt  is  not  fraudulent 
as  to  creditors  even  as  to  the  nonexempt  land, 
where  the  motive  of  the  conveyance  is  in  part 
to  pay  a  bona  fide  debt  owing  to  the  wife  of 
an  amount  exceeding  the  combined  value 
of  the  homestead  and  the  nonexempt  land. 
Brigham  V.  Fawcett,  42  Mich.  542,  4  N.  W. 
272;  Hicks  v.  McLachlan,  94  Mich.  278,  53 
N,  W.  1107 ;  Cole  v.  Cole,  126  Mich.  660,  86 
N.  W.  1098. 

It  has  been  held  that  the  rule  that  one 
claiming  imder  a  deed  which  is  attacked  as 
being  ia  fraud  of  creditors  cannot  support  it 
by  showing  a  consideration  other  than  that 
recited  in  the  deed  as  applicable  to  the  con- 
veyanee  of  a  homestead.  Carmack  ▼.  Lovett, 
44  Ark.  180. 


Status  of  Proceeds  of  Conveyance  of 
Homestead, 

It  has  been  said  generally  that  the  proceeds 
of  a  conveyance  of  a  homestead  are  wholly 
exempt.  Wetherly  v.  Straus,  93  Cal.  283,  28 
Pac.  1045;  Weber  v.  Zook,  53  S.  W.  1034, 
21  Ky.  L.  Rep.  1027;  Cullen  v.  Harris,  111 
Mich.  20,  69  N.  W.  78,  66  Am.  St.  Rep.  380; 
Steel  V.  pianchette  (Mich.)  159  N.  W.  138; 
Derby  v.  Weyrich,  8  Neb.  174,  30  Am.  Rep. 
827;  Jayne  v.  Hymer,  68  Neb.  785,  92  N.  W. 
1019.  Hence  it  has  been  held  that  a  gift 
of  the  proceeds  may  be  made  which  will  be 
valid  as  against  creditors.  Wetherly  v. 
Straus,  93  Cal.  283,  28  Pac.  1045;  Roark  v. 
Bach,  116  Ky.  457,  76  S.  W.  340,  25  Ky.  L. 
Rep.  699;  Harris  v.  Meredith,  106  Mo.  App. 
586,  81  S.  W.  203;  Premo  v.  Hewitt,  55  Vt. 
362;  Allen  v.  Perry,  56  Wis.  178,  14  N.  W. 
3. 

Even  in  the  hands  of  the  debtor  the  pro- 
ceeds of  the  sale  of  a  homestead  are  exempt 
during  the  interval  between  the  sale  and  the 
investment  of  the  proceeds  in  a  new  home- 
stead, if  the  owner  has  an  intention  to  make 
such  an  investment.  Green  v.  Root,  62  Fed. 
91;  State  v.  Geddis,  44  la.  537;  Officer  v. 
Evans,  48  la.  557:  Jones  v.  Brandt,  69  la. 
332,  10  X.  W.  854,  13  N.  W.  310;  Richards 
v.  Orr,  118  la.  724,  92  N.  W.  655;  Winter  v. 
Ritchie,  57   Kan.  212,  45  Pac.  595,  57  Am. 


St.  Rep.  331 ;  Wallace  v.  Mason,  100  Ky.  560, 
38  S.  W.  887;  Goode  v.  Lewis,  118  Mo.  357,. 
24  S.  W.  01 ;  Osborne  v.  Evans,  185  M.O.  509, 
84  S.  W.  867;  State  v.  Hull,  99  Mo.  App. 
703,  74  S.  W.  888;  Harris  v.  Meredith,  106^ 
Mo.  App.  586,  81  S.  W.  203;  Keyes  v.  Rines, 
37  Vt.  260,  86  Am.  Dec.  707;  Watkins  v. 
Blatschinski,  40  Wis.  347.  As  to  this  point 
it  is  said  in  Goode  v.  Lewis,  118  Mo.  357,  at 
p.  364,  24  S.  W.  61 :  "It  necessarily  require* 
an  interval  of  time  to  move  from  one  place 
of  residence  to  another.  In  view  of  this  fact, 
and  to  carry  out  and  give  effect  to  the  policy 
of  the  law  in  allowing  one  homestead  to  be 
exchanged  for  another,  and  to  giving  the 
claimant  all  the  homestead  rights  in  the  new 
one  that  he  had  in  the  old,  a  reasonable  time 
must  be  allowed  to  accomplish  the  change  of 
residence.  What  will  be  a  reasonable  time 
must,  to  a  great  extent,  depend  upon  the 
circumstances  of  the  particular  case.*'  Con- 
sequently it  haa  been  held  that  in  case 
of  an  attempt  to  subject  such  proceeds  to 
debts,  the  burden  was  on  the  debtor  ito  show 
tliat  he  had  such  an  intention.  State  v.  Hall,. 
99  Mo.  App.  703,  74  S.  W,  888. 

In  the  absence  of  statute  it  is  held  that 
the  owner  has  a  reasonable  time  after  tlio  sale 
of  a  homestead  to  reinvest  the  proceeds  in 
a  new  homestead  before  the  proceeds  become 
subject  to  debts.  State  v.  Geddis,  44  la.  537  ; 
Robinson  v.  Charleton,  104  la.  298,  73  X.  W. 
616;  Richards  v.  Orr,  118  la.  724,  92  X.  W. 
655;  Vittengl  v.  Vittengl,  156  la.  41,  135  N. 
W.  63;  Winter  v.  Ritchie,  57  Kan.  212,  4^ 
Pac.  505,  67  Am.  St.  Rep.  331;  Goode  v. 
Lewis,  118  Mo.  367,  24  S.  W.  61;  Stat«  v. 
Hull,  99  Mo.  App.  703,  74  S.  W.  888.  In 
Wallace  v.  Mason,  100  Ky.  560.  38  S.  W.  887, 
it  was  said:  '^One  can  sell  his  homestead 
after  he  has  contracted  a  debt  and  reinvest  it» 
proceeds  in  another  homestead  and  hold  it 
free  from  the  payment  of  such  debt.  This 
technically  is  a  purchase  of  a  homestead,  al- 
tliough  with  the  proceeds  of  another  home- 
stead. If  a  debtor  owns  just  such  personal 
property  as  the  law  exempts  from  the  pay- 
ment of  his  debts  why  should  he  not  be  per- 
mitted to  sell  it  and  invest  it  in  land,  occupy 
it  with  family  and  hold  it  as  a  homestead 
exempt  from  the  payment  of  his  debts  f 
Where  is  the  difference  in  principle  between 
the  case  where  the  proceeds  of  exempt  realty 
and  those  of  exempt  personalty  are  invested 
in  a  homestead?  The  creditor  is  injured  no 
more  in  the  one  than  in  the  other  case.'*  In 
Cullen  V.  Harris,  111  Mich.  20,  69  N.  W.  78,. 
66  Am.  St.  Rep.  380,  it  was  intimated  that 
in  order  to  retain  the  exemption  the  proceed» 
should  be  kept  separate  from  other  funds  dur- 
ing the  interval. 

In  two  jurisdictions  it  is  provided  by  stat- 
ute tliat  the  proceeds  shall  be  exempt  for  a. 
period  of  six  months  after  the  sale.     Scheel 
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V.  lAckner,  4  Neb.  (Unofficial)  Rep.  221,  93 
X.  W.  741;  Henry  v.  Boe4ker  (Tex.)  141  S, 
W.  811;  Johxiflon  v.  Hall  (Tex.)  163  S.  W. 
399;  Witt  v.  Teat  (Tex.)  167  S.  W.  302; 
American  Nat.  Bank  v.  Strong  (Tex.)  188  S. 
W.  1014.  The  Texas  statute  applies  as  well 
to  land  taken  in  exchange  for  a  homestead  as 
to  the  proceeds  thereof  in  money.  Witt  v. 
Teat  (Tex,)  167  S.  W.  302;  American  Nat. 
Bank  v.  Strong  (Tex.)  188  S.  W.  1014.  Com- 
pare Whittenberg  j.  Lloyd,  49  Tex.  683.  Un- 
der  that  statuto  it  is  held  that  the  land  need 
not  be  oecupied  as  a  homestead  at  any  time 
during  the  six  months  to  retain  the  statutory 
exemption.  Witt  v.  Teat  (Tex.)  167  S.  W. 
302. 

Where  a  homestead  is  exchanged  for  an- 
other, or  the  proceeds  of  the  sale  of  one  are 
invested  in  another,  the  new  homestead  is  ex- 
empt. Green  ▼.  Root,  62  Fed.  101;  Campbell 
V.  Jones,  52  Ark.  493,  12  S.  W.  1016,  6  L.R.A. 
783;  Reeves  v.  Slade,  71  Ark.  611,  77  S.  W. 
54;  Shaekleford  v.  Todhunter^  4  III.  App. 
271;  State  v.  Geddis,  44  la.  537;  White  v. 
Kinley,  92  la.  698,  61  N.  W.  176,  Vittengl 
V.  Vittengl,  156  la.  41,  135  N.  W.  63;  Winter 
v.  Ritchie,  57  Kan.  212,  45  Pac.  505,  57  Am. 
St.  Rep.  831;  Farra  v.  Quigly,  57  Mo.  284; 
Beckmann  v.  Meyer,  75  Mo.  333;  Stinde  v. 
Behrens, .  81  Mo.  254,  reversing  6  Mo.  App. 
300;  Creath  v.  Dale,  84  Mo.  349;  Smith  y. 
Enos,  91  Mo.  579,  4  S.  W.  269;  Qoode  v. 
Lewis,  118  Mo.  357,  24  S.  W.  61;  Versailles 
Bank  v.  Guthrey,  127  Mo.  189,  29  S.  W.  1004, 
48  Am.  St.  Rep.  621  {overrulinff  Miller  v. 
Leeper,  120  Mo.  466,  25  S.  W.  378,  and 
Schaffer  v.  Beldsmeier,  107  Mo.  314,  17  S.  W. 
797,  and  by  implication  overruling  Kirksville, 
etc.  Bank  v.  Spangler,  59  Mo.  App.  172,  which, 
was  decided  on  the  authority  of  Schaffer  v. 
Beldsmeier,  supra) ;  New  Madrid  Banking 
Co.  V.  Brown,  165  Mo.  32,  66  8.  W.  297; 
Rose  V.  Smith,  167  Mo.  81,  66  S.  W.  940; 
Scheel  v.  Lackner,  4  Neb.  (Unofficial)  Rep. 
221,  03  N.  W.  741.  The  same  is  true  where 
there  are  successive  exchanges.  Creath  v. 
Dale,  84  Mo.  349;  Goode  v.  Lewis,  118  Mo. 
357, 24  S.  W.  61.  The  new  homestead  has  alsa 
been  held  to  be  exempt  where  it  is  indirectly  ac- 
quired with  the  proceeds  of  an  original  home- 
stead although  other  transactions  intervene. 
Winter  v.  Ritchie,  57  Kan.  212,  45  Pac.  596. 
57  Am.  St.  Rep.  831;  Farra  v.  Quigly,  57  Mo. 
284.  A  plain  intention  to  occupy  as  a  home- 
stead has  been  held  sufficient  to  protect  the 
newly  acquired  property  from  creditors.  Tlius 
where  a  debtor  sold  his  homestead  for  a  cash 
consideration  and  invested  in  a  vacant  lot, 
a  levy  on  the  lot  by  a  creditor  was  held  to  be 
invalid  where  it  appeared  that  a  house  had 
been  staked  out,  the  cellar  commenced,  and 
negotiations  opened  for  building.  Myers  v. 
Weaver,  101  Mich.  477,  59  X.  W.  8*10.  It 
has  been  held  however  that  this  rule  applies 


only  where  both  homesteads  are  in  the  same 
jurisdiction.  Therefore  where  an  Iowa  home- 
stead was  sold  and  the  proceeds  were  invested 
in  a  homestead  in  Missouri,  which  in  time  was 
sold,  the  proceeds  of  the  second  homestead 
when  invested  m  a  third  homestead  in  Iowa 
were  held  not  to  be  exempt.  Rogers  v.  Raisor, 
60  la.  355,  14  N.  W.  317 ;  Dalton  v.  Webb,  83 
la.  478,  50  N.  W.  58,  32  Am.  St.  Rep.  314. 
In  the  case  first  cited  the  court  said:  ''Tlie 
laws  of  each  state,  however,  apply  only  to 
homesteads  acquired  and  held  under  its  own 
laws  and  within  its  territorial  jurisdiction. 
The  laws  of  neither  state  can  have  any  extra- 
territorial force  or  application.  What,  tben^ 
was  the  character  impressed  upon  the  pro- 
ceeds of  the  Iowa  homestead  when  taken  to 
Missouri  for  reinvestment?  The  laws  of  Iowa 
ceased  to  operate  upon  it  and  to  affect  its 
character  as  soon  as  it  was  invested  in  real 
estate  in  tlie  state  of  Missouri.  It  was  not 
the  proceeds  of  the  sale  of  a  homestead  held 
under  the  laws  of  Missouri,  for  these  laws 
can  apply  only  to  a  homestead  held  under 
the  law  of  that  state.  It  follows  that  the 
fund  arising  from  the  sale  of  the  Iowa  home- 
stead, upon  being  carried  into  Missouri,  lost 
the  distinctive  character  of  being  the  proceeda 
of  the  sale  of  a  homestead." 

It  has  been  held  that  where  a  wife  stij^u- 
lates  as  a  condition  of  joining  in  a  conveyance 
of  a  homestead  that  the  property  received  in 
consideration  of  the  conveyance  shall  be  con- 
veyed to  her,  the  property  so  received  is  ex- 
empt. Officer  V.  Evans,  48  la.  557 ;  Sohroeder 
v.  Gohde,  123  Minn.  459,  144  N.  W.  152. 
And  see  the  Texas  cases  cited  infra  in  this 
subdivision.  In  Officer  v.  Evans,  supra,  the 
court  said :  "No  conveyance  of  the  homestead 
would  be  of  any  validity  without  the  con- 
currence of  the  defendant  £.  B.  Evans.  As 
she  was  under  no  obligation  to  convey,  and 
could  not  be  compelled  to  convey,  she  had  a 
perfect  right  to  ^x  the  conditions  upon  which 
she  would  consent  to  convey.  The  evidence 
shows  that  she  consented  to  convey  only  upon 
condition  that  the  property  received  for  the 
homestead  should  be  conveyed  to  her.  She 
had  a  right  to  exact  this  condition,  and,  as 
the  homo&tead  was  not  liable  for  plaintiffs' 
debt,  it  Hcems  to  us  the  property  which  she 
received  in  lieu  of  the  homestead,  and  which 
induced  her  to  part  with  her  hcMnestead, 
should  also  be  held  exempt.  The  plaintiffs 
suffer  no  injury  from  such  a  construction  of 
the  law,  for  they  are  thereby  placed  in  no 
worse  condition  than  they  occupied  before/' 

In  New  Hampshire,  and  in  Texas  except  by 
the  provisions  of  the  statute  previously  dis- 
cussed jn  this  subdivision,  it  seems  that  the 
proceeds  of  a  homestead  are  not  exempt  while 
in  the  hands  of  the  debtor.  Currier  v.  Suther- 
land, 54  N.  H.  475,  20  Am.  Rep.  143;  Witten- 
berg V.  Lloyd,  49  Tex.  633;  Mann  v.  Kelsey, 
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71  Tex.  609,  12  S.  W.  43,  10  Am.  St.  Rep. 
800 ;  Kirby  v.  Giddings,  75  Tex.  679,  13  S.  W. 
27;  Blum  v.  Light,  81  Tex.  414,  16  S.  W. 
1090.  Compare  Montgomery  v.  Brown,  1 
White  k  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  1306. 
But  if  the  proceeds  are  actually  invested  in 
a  new  homestead  it  is  exempt.  Schneider  v. 
Bray,  59  Tex.  668.  And  if  the  debtor  before 
conveying  the  homestead  makes  a  gift  of  the 
proceeds  to  his  wife  she  is  entitled  to  hold 
them  as  against  creditors.  Allen  v.  White,  1 
White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.)  §  1279; 
Gatewood  v.  Scurlock,  2  Tex.  Civ.  App.  98,  21 
6.  W.  55. 

In  Canada  mortgages  taken  in  payment  for 
the  conveyance  of  part  of  a  homestead  have 
been  held  not  to  be  exempt.  Cann  v.  Knott, 
19  Ont.  422,  affirmed  20  Ont.  294.  Similarly, 
the  sums  realized  on  a  foreclosure  of  such  a 
mortgage  have  been  held  not  to  be  exempt. 
Massey-Harris  Co.  v.  Schram,  5  Terr.  L.  Rep. 
(Can.)    338. 

Effect  in  Bankruptcy  Proceeding. 

A  fraudulent  conveyance  of  a  homestead  by 
a  bankrupt  is  usually  held  not  to  deprive  him 
of  his  homestead  exemption  in  the  bankruptcy 
court  as  against  his  trustee  in  bankruptcy, 
the  rule  of  the  jurisdiction  where  the  bank- 
rupt resides  being  controlling  as  to  the  valid- 
ity of  the  conveyance.  Cox  v.  Wilder,  2  Dill. 
45,  6  Fed.  Cas.  No.  3,308,  7  Nat.  Bankr.  Reg. 
241;  In  re  Allen,  134  Fed.  620;  In  re  Thomp- 
son, 140  Fed.  267;  In  re  Harrell,  222  Fed. 
160.  The  reason  given  for  this  rule  is  that 
the  trustee  or  assignee  ( under  the  Bankruptcy 
Act  of  1867)  does  not  claim  under  the  fraud- 
ulent deed,  and  that  if  the  deed  is  set  aside 
title  is  vested  in  him  only  in  so  far  as  the 
property  is  not  exempt.  Cox  v.  Wilder,  2 
Dill.  45,  6  Fed.  Cas.  No.  3,308,  7  Nat.  Bankr. 
Reg.  241.  In  re  Thompson,  140  Fed.  257. 
Where  one  had  a  right  to  elect  between  a  dis- 
tributive share  in  land  and  a  homestead  right 
in  part  of  it,  his  conveyance  of  all  his  inter- 
est in  the  land  was  held  to  be  insufficient  to 
show  an  intention  to  elect  the  first  alterna- 
tive 80  as  to  estop  him  from  claiming  his 
homestead  exemption  against  his  trustee  in 
bankruptcy.  Smallwood  v.  Moore,  223  Fed. 
38.  One  case,  however,  holds  that  where  a 
bankrupt  has  fraudulently  conveyed  real  es- 
tate which  the  trustee  haa  recovered  by  a 
proceeding  to  set  the  conveyance  aside,  the 
bankrupt  thereby  precludes  himself  from 
claiming  his  homestead  exemption  in  the  land 
after  the  avoidance  of  the  deed.  In  re  Tollett, 
105  Fed.  425.  That  decision  however  was 
rested  on  the  somewhat  peculiar  rule  pre- 
vailing in  Tennessee.  See  infra,  the  sub- 
division Rule  in  Tennessee. 

Where  a  homestead  has  been  conveyed  by 
a  bankrupt  in  fraud  of  creditors,  the  trustee 


in  bankruptcy  cannot  reach  it  in  the  hands 
of  the  grantee.  The  estate  is  not  an  asset  ia 
bankruptcy,  and  is  beyond  the  reach  of  both 
the  creditors  and  the  trustee  who  represents 
them.  Sieg  v.  Greene,  reported  in  full  post, 
this  volume,  at  page  1006. 

Pleading  and  Evidence. 

Some  cases  hold  that  where  a  conveyance  of 
land  is  attacked  as  being  in  fraud  of  creditors* 
the  grantee  has  the  burden  of  pleading  and 
proving  that  the  land  is  a  homestead.  Pace 
V.  Robbins,  67  Ark.  232,  54  S.  W.  213 ;  State 
Ins.  Co.  V.  Prestage,  116  la.  466,  90  N.  W. 
62;  Sears  v.  Davis,  40  Ore.  236,  66  Pac.  913. 
This  is  an  application  of  Uie  rule  that  one 
claiming  that  property  is  exempt  from  exe- 
cution has  the  burden  of  showing  that  fact. 
Pace  V.  Robbins,  supra.  Such  pleading  and 
proof  is  unnecessary  where  the  fact  is  alleged 
in  the  bill  by  which  the  conveyance  is  sought 
to  be  set  aside.  Leupold  v.  Kxause,  95  IlL 
440. 

In  one  jurisdiction,  however,  it  is  held 
that  the  defendant  need  not  specifically  allege 
in  his  answer  that  the  property  is  a  home- 
stead, or  do  more  than  to  deny  the  fraud 
generally.  Such  an  answer  is  said  to  be 
sufficient  to  impose  on  the  creditor  the  burden 
of  showing  that  he  has  been  prejudiced  by  the 
conveyance.  Lishy  v.  Perry,  6  Bush  (Ky. ) 
516;  Hobson  v.  Noel,  97  S.  W.  388,  30  Ky. 
L.  Rep.  1.  In  the  case  last  cited  it  was  said : 
"In  Deweese  v.  Deweese,  121  Ky.  747,  90  S. 
W.  256,  28  Ky.  L.  Rep.  726,  where  it  was 
sought  to  subject  a  homestead  to  the  payment 
of  a  debt  upon  the  ground  that  the  debtor  had 
conveyed  the  property  in  violation  of  the  Act 
of  1856,  the  answer  merely  denied  the  allega- 
tions of  the  petition;  and  this  court  held 
that  'it  was  not  necessary  for  the  defendant 
in  his  answer  to  do  more  than  deny  the  alle- 
gations of  the  petition.  '  Under  the  general 
denial  of  the  allegations  of  the  petition,  he 
could  prove  facts  showing  that  the  deed 
was  not  made  fraudulently  in  contemplation 
of  insolvency,  and  with  a  design  to  prefer 
one  creditor  to  others.  The  answer  putting 
in  issue  the  allegations  of  the  petition,  the 
burden  was  on  the  plaintiff  to  make  out  his 
case;  and  when  it  was  shown  that  the  prop- 
erty conveyed  was  exempt  from  execution,  a 
state  of  facts  was  made  out  which  shows 
that  the  conveyance  was  not  within  the  stat- 
ute. The  rule  is  that  it  is  not  necessary  to 
plead  evidence.  The  proof  which  he  made 
was  competent  under  the  general  issue  to 
show  that  the  deed  was  not  a  fraud  on  the 
other  creditors.'  Therefore,  appellees  might 
have  contended  themselves  with  denying  all 
the  allegations  of  the  petition,  without  ast^ert- 
ing  claim  to  a  homestead,  and  the  court  under 
the  evidence  in  this   case   would  have  been 
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obliged  io  hold  that  in  the  sale  to  Noel,  Harris 
had  not  committed  a  fraud  as  against  ap- 
pellant, as  the  property  he  sold  was  not 
subject  to  appellant's  debt,  and  therefore  the 
sale  of  it  could  not  have  been  a  fraud  upon 
his  rights." 

Where  however  it  appears  that  the  prop- 
erty was  once  a  homestead,  the  creditor  has 
the  burden  of  showing  an  abandonment,  if  he 
asserts  such  to  be  the  fact,  in  order  to  subject 
the  property  to  his  debt.  The  reason  is  that 
where  a  homestead  is  shown  once  to  have 
existed,  it  is  presumed  to  continue  till  the 
contrary  appears.  Keeline  v.  Seely,  257  Mo. 
498,  165  S.  W.  1088. 

Rule  in  North  Carolina, 

In  North  Carolina  the  general  rule  that  a 
creditor  is  not  entitled  to  attack  a  conveyance 
of  a  homestead  seems  to  obtain.  Orummen 
V.  Bennet,  68  N.  C.  494;  Arnold  y.  Estis,  92 
N.  C.  162;  Rankin  v.  Shaw,  94  N.  C.  405; 
Dortch  V.  Benton,  98  N.  C.  190,  3  S.  E.  638, 
2  Am.  St.  Rep.  331.  The  foregoing  cases  were 
however  decided  under  a  statue  (Bottle's 
Revisal,  ch.  55,  §  26)  which  exempted  the 
homestead  during  the  lives  of  the  homesteader 
and  his  wife,  and  until  the  majority  of  the 
youngest  child.  Under  that  act  it  was  held 
that  in  case  of  the  transfer  of  a  homestead 
the  property  was  exempt  in  the  hands  of  the 
grantee,  or  of  subsequent  grantees,  until  the 
expiration  of  the  homestead  exemption  by  the 
death  of  the  homesteader  or  his  wife  or  the 
majority  of  the  youngest  child,  when  the  lien 
of  the  judgments,  which  was  held  to  have 
been  dominant  during  the  exemption,  revived 
and  attaclied  to  the  land.  Hill  v.  Oxendine, 
79  N.  C.  331;  Adrian  v.  Shaw,  82  N.  C.  474; 
Rogers  v.  Kimsey,  101  N.  C.  569,  8  S.  E.  159 ; 
Van  Story  v.  Thornton,  112  N.  C.  196,  17 
S.  E.  566,  34  Am.  St.  Rep.  483;  Gardner  v. 
Batts,  114  N.  C.  496,  19  S.  E.  794;  Stem  v. 
Lee,  115  N.  C.  426,  20  S.  E.  736,  26  L.R.A. 
814;  Brown  v.  Harding,  171  N.  C.  686,  89  S. 
E.  222  (denying  rehearing  170  N.  C.  253,  86 
S.  E.  1010 ) .  So  although  the  creditors  could 
not  reach  the  estate  during  the  life  of  the  ex- 
emption, it  was  held  that  they  might  have  a 
fraudulent  deed  of  a  homestead  set  aside 
as  to  the  reversion,  on  the  ground  that  the 
evidence  might  be  unavailable  when  the  ex- 
emption expired.  Younger  v.  Ritchie,  116  N. 
C.  782;  21  S.  E.  911. 

The  question  to  which  this  note  relates  has 
not  been  passed  on  since  the  enactment  of 
the  present  statute  (Revisal  1905,  §  686), 
which  provides  that  the  homestead  shall  be 
exempt  only  during  occupancy.  Under  that  act 
it  is  held  that  the  conveyance  of  a  homestead 
followed  by  a  removal  therefrom  constitutes 
an  abandonment,  and  that  a  judgment,  which 
is  a  dormant  lien  during  the  omtinuance  of 
the  homestead  right,  attaches  on  the  cessa- 


tion of  occupancy  and  may  be  satisfied  out 
of  the  homestead.  Chadbourn  Sash,  etc.  Co. 
y.  Parker,  153  N.  C.  131 ;  Rose  v.  Bryan,  157 
N.  C.  174,  72  S.  E.  960;  Watters  v.  Hedg- 
peth  (N.  C.)  90  S.  E.  314. 

Rule  in  Tennessee, 

The  law  in  Tennessee  as  to  the  effect,  as 
against  creditors,  of  a  conveyance  of  a  home- 
stead, is  somewhat  anomalous  owing  to  tlie 
peculiar  exemption  created  by  the  statute 
(Shannon's  Code,  1896,  §  3798).  That  stat- 
ute provides  as  follows:  "A  homestead,  or 
real  estate  in  the  possession  of,  or  belonging 
to,  each  head  of  a  family,  and  the  improve- 
ments, if  any,  thereon,  to  the  value  of,  in  all, 
one  thousand  dollars,  shall  be  exempt  from 
execution  or  attachment  or  sale  under  legal 
process  during  the  life  of  such  head  of  a 
family,  and  which  shall  inure  to  the  benefit 
of  his  widow  and  children,  and  shall  be  ex- 
empt from  sale  in  any  way  at  the  instance  of 
any  creditor  or  creditors."  Occupancy  is  not 
necessary  under  the  foregoing  statute,  and 
it  is  held  that  imder  it  the  homestead  after 
assignment  is  a  complete  life  estate  of  free- 
hold. Briscoe  v.  Vaughn,  103  Tenn.  308,  52 
S.  W.  1008. 

The  latest  decision  on  the  subject  in  that 
jurisdiction  holds  that  a  conveyance  of  & 
Iiomcstead  cannot  be  set  aside  by  creditors, 
and  also  that  the  exemption  is  passed  to  the 
grantee  in  the  same  manner  as  other  life 
estates.  The  court,  however,  expressly  de- 
clines to  decide  whether  the  exemption  in  the 
hands  of  the  grantee  will  close  on  the  death 
of  the  husband  or  the  wife.  Hamby  v.  Lane, 
107  Tenn.  698,  64  S.  W.  1067,  89  Am.  St.  Rep. 
967.  It  is  held,  however,  that  the  remainder 
or  reversionary  interest  may  be  reached  and 
the  land  sold  subject  to  the  homestead  ex- 
emption. Briscoe  v.  Vaughn,  103  Tonn.  308, 
52  S.  W.  1068;  Hamby  v.  Lane,  107  Tenn.  698, 
64  S.  W.  1067,  89  Am.  St.  Rep.  967. 

The  later  cases  hold  that  a  wife  to  whom  a 
homestead  has  been  conveyed  is  not  estopped 
to  claim  homestead  therein  by  joining  in  the 
deed.  The  difference  between  the  rule  under 
the  present  statute  and  that  of  1868  is  ex- 
plained in  these  cases  by  referring  to  the  fact 
that  under  the  present  statute  the  wife  is 
given  an  interest  in  the  homestead  during 
the  lifetime  of  her  husband,  who  cannot  con- 
vey the  property  unless  she  joins  with  him 
in  the  deed.  Under  the  statute  of  1868,  it 
is  said,  she  had  no  rights  in  the  property  till 
his  death.  Howell  v.  Thompson,  95  Tenn. 
396,  32  S.  W.  309;  Briscoe  v.  Vaughn,  103 
Tenn.  308,  62  S.  VV.  1068;  Rosenbaum  v. 
Davis,  106  Tenn.  51,  60  S.  W.  497.  Under 
the  statute  of  1868  it  was  held  that  by  joining 
in  a  fraudulent  conveyance  the  wife  estopped 
herself  to  claim  a  homeRtead  in  the  property 
conveyed.     Gibbs  v.  Patten,  2  Lea    (Tenn.) 
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180;  Nichol  r.  Davidson  County,  8  Lea 
(Tcnn.)  389;  Cowan  v.  Johnson,  2  Shannon 
Tonn.  Cas.  41.  The  court  said  in  Nichol  v. 
Davidson  County,  supra:  "In  this  case,  P.  L. 
Nichol  by  his  conveyance  to  his  wife  parted 
with  his  right  of  homestead,  as  he  would 
have  done  to  a  stranger  if  the  conveyance 
had  been  to  him.  After  that,  his  occupancy 
had  no  estate  to  support  it.  His  wife  had  no 
recognizable  right  under  the  Act  of  1868, 
and  acquired  none  under  the  Constitution  and 
Act  of  1870,  because  she  was  not  the  head 
of  a  family,  nor  was  she  the  wife  of  one  who 
had  by  occupancy  a  homestead  right." 

l*nder  the  statute  of  ]868  it  was  held  that 
wliere  a  fraudulent  conveyance  was  made  to 
t!ie  wife,  she  not  sharing  in  the  fraud,  the  only 
effect  of  setting  the  deed  aside  as  to  cred- 
itors was  that  the  title  reverted  to  the  hus- 
band, the  creditor  standing  merely  as  though 
the  conveyance  had  not  been  made.  In  such 
a  case  it  was  held  that  the  wife  did  not  lose 
her  right  to  claim  homestead.  Kuohs  v. 
Hooke,  3  Lea  (Tenn.)  302,  31  Am.  Rep.  642. 
The  court  in  Cowan  v,  Carson,  101  Tenn.  523, 
50  S.  W.  842,  commented  on  the  case  of 
Nichol  V.  Davidson  County,  supra,  as  follows^ 
**The  case  of  Kichol  v.  Davidson  County,  8  Lea 
389,  is  relied  on  as  recognizing  this  rule  of  for- 
feiture. That  case,  however,  arose  under  the 
Act  of  1868,  which  made  occupancy  essential 
to  the  continuance  of  a  homestead.  In  addi- 
tion, the  conveyance  in  that  case  was  from 
the  husband  to  the  wife,  and  it  was  held  that 
the  conveyance — the  making  of  the  deed  by 
the  grantor,  who  was  the  head  of  the  family, 
to  the  wife,  who  was  not — destroyed  the 
liomestead  right.  In  other  words,  th|it  case 
ruled  that,  under  the  Act  of  1868,  there  were 
two  things  which  must  concur  to  support  a 
homestead — that  is,  headship  of  a  family  and 
occupancy.  In  fact  it  was  conceded  at  the 
bar  that,  under  that  act,  an  effectual  convey- 
ance of  the  homestead  would  defeat  the  right 
but  that  result  was  sought  to  be  avoided  on 
the  ground  that  the  deed  in  question  was 
finally  set  aside,  so  far  as  the  husband's  cred- 
itors were  concerned,  upon  the  ground  of 
fraud.  This  conclusion,  however,  left  the 
deed  operative  as  between  husband  and  wife, 
save  so  far  as  his  creditors  were  concerned." 
The  cases  of  Cowan  v.  Johnson,  supra,  and 
Ruohs  V.  Hooke,  supra,  were  thus  discussed 
in  Rosenbaum  v.  Davis,  106  Tenn.  51,  60  S.  W. 
407:  "In  the  case  of  Cowan  v.  Johnson,  de- 
cided at  Knoxville,  in  1876,  and  reported  in 
2  Shannon  Tenn.  Cas.  41,  it  was  held  that  the 
wife  who  joins  her  husband  in  a  deed  fraud- 
ulently conveying  his  home  and  only  prop- 
erty, thereby  parts  with  her  right  to  home- 
Ktoad  therein.  In  that  case  the  deed  was  set 
aside  at  the  suit  of  creditors  of  the  husband, 
the  court  adjudging  the  conveyance  fraudu- 
lent in  fact.  Tlie  gi'ound  of  the  decision  in 
that  case  was  equitable  estoppel,  the  court 


finding  that  the  wife  participated  in  the 
fraudulent  conveyance.  In  the  case  now  being 
decided,  the  conveyances  from  Davis  to  his 
wife  were  adjudged  not  fraudulent  in  fact,  but 
only  fraudulent  in  law.  The  next  caae  to 
which  our  attention  has  been  called  is  that 
of  Ruohs  V.  Hooke,  3  Lea  302,  in  which  it 
was  held  that  a  wife  is  entitled  to  a  home- 
stead in  lands  fraudulently  conveyed  to  her 
by  her  husband  for  tlie  purpose  of  hindering 
and  delaying  his  creditors,  but  in  that  case 
the  decision  was  rested  upon  the  ground  that 
the  conveyance  to  the  wife  was  only  fraud- 
ulent, in  law.  The  court  distinguished  that 
case  from  the  case  of  Cowan  v.  Johnson,  in 
this,  that  the  wife  had  not  participated  in  any 
fraud.  There  is/  said  the  court,  'but  fraud 
in  law  growing  out  of  a  gift  by  the  husband 
to  the  wife  which  he  was  unable  to  make  by 
reason  of  his  indebtedness.  The  wife  simply 
accepted  the  bounty,  or  did  not  dissent.  On 
what  principle,'  said  the  court,  'it  can  be  held 
that  the  homestead  right  secured  by  the  Con- 
stitution of  1870,  not  only  to  the  head  of  the 
family,  exempt  from  sale  under  legal  process 
during  his  life,  but  which  inures  to  the  bene- 
fit of  the  widow  and  the  children  during  the 
minority,  can  be  forfeited  in  favor  of  the 
creditor  by  a  voluntary  conveyance  made  to 
the  wife,  we  are  unable  to  see.  The  convey- 
ance  to  the  wife  is  void  as  to  creditors  and 
is  set  aside  a«  to  the  right  of  the  creditors 
existent  at  the  time  of  the  conveyance,  so 
that  the  creditor  stands  as  if  it  did  not  exist. 
This  Is  clear.  But  how  the  creditor  stands 
any  higher  or  acquires  an  additional  right  by 
setting  aside  the  conveyance,  beyond  what 
he  had  before  it  was  made,  it  is  difficult  to 
see.  Before  the  convevance  he  could  only 
sell  the  property  of  his  debtor  subject  to  the 
homestead,  and  it  could  not  be  sold  by  legal 
process.'  The  court  therefore  held  that  the 
deed  of  gift  to  the  wife,  though  voluntary  and 
void  as  to  creditors,  does  not  defeat  the 
homestead  right  nor  enlarge  in  any  way  the 
right  of  the  creditors  as  they  existed  before 
it  was  made." 
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Homesteads  -«  In  What  Property  «  Im* 
ierest  of  Tenant  in  Common. 

Under  the  Iowa  statutes  and  decisions,  the 
homestead  claim  attaches  to  the  undivided 
interest  of  a  tenant  in  common. 
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CoaTeyai&ee  of  Homestead  »  Validity 
as  to  Creditors. 

Under  the  Iowa  Btatutes  and  decisions,  a 
voluntary  oonveyance  of  the  homestead  is  not 
fraudulent  as  to  creditors,  and  the  grantor 
need  not  receive  full  value,  as  his  creditors 
cannot  take  it  and  have  no  concern  about 
what  he  gets. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Bankruptcy  Act  July  1,  1898,  c.  541, 
§  6,  30  Stat.  548  (1  Fed.  St.  Ann.  [2d  ed.] 
592)  providing  that  that  act  shall  not  affect 
the  allowance  to  bankrupts  of  exemptions 
prescribed  by  the  stMe  laws,  state  statutes 
and  decisions  control  in  determining^  whether 
a  conveyance  by  a  bankrupt  of  land  in  which 
he  had  a  homestead  interest  was  fraudulent 
as  to  creditors. 

[See  note  at  end  of  this  case.] 

Homesteads  —  Extent  of  Right  —  Two 
Houses  on  Same  Tract. 

Tlie  Iowa  statutes  (Code  1897  and  Code 
Supp.  1907,  §§  2972-2978)  provide  that  the 
homestead  embraces  the  house  used  as  a 
home  by  the  owner,  that  if  he  has  two  or 
more  houses  he  may  select  which  he  will 
retain,  and  that  if  not  within  a  city  or  town 
plat  it  must  not  contain  more  than  40  acres 
or  embrace  more  than  one  dwelling  house. 
S  owned  an  undivided  half  interest  in  about 
97  acres  of  land,  10  acres  of  which  was  within 
the  corporate  limits  of  a  municipality,  but 
had  not  been  platted.  There  were  two  houses 
on  the  land,  one  of  whidi  8  occupied  with 
his  family,  and  also  a  brick  manufacturing 
plant  occupying  about  2  acres;  the  rest  of 
the  land  being  farm  land.  It  is  held  that 
the  homestead  right  was  confined  to  the  un- 
divided half  interest  in  80  acres,  including 
the  dwelling  house  occupied  by  S  and  ex- 
cluding the  brick  plant  and  appurtenances 
and  the  other  dwelling  house. 

Fraudulent  ConTeyanoes  —  AToidanee 
in  Bankruptcy  •—  Property  Inoluding 
Homestead. 

A  conveyance  of  land  in  which  a  bankrupt 
had  a  homestead  interest  is  voidable  as  to  the 
excess  of  the  land  over  the  homestead  right, 
where  the  deed  was  not  recorded  until  within 
four  months  before  bankruptcy. 

[See  note  at  end  of  this  case.] 

Bankruptey  —  Avoidanoe  of  Convey 
anee  ^  What  Oonstitntes  Preferenee. 

A  partnership  manufacturing  brick,  being 
insolvent,  applied  for  assistance  to  continue 
operations  to  S,  who  was  formerly  a  part- 
ner, owned  an  undivided  half  interest  in  the 
brick  plant,  and  had  theretofore  purchased 
the  other  half  interest.  S,  knowing  of  the 
firm's  condition,  advanced  it  money  under 
an  agreement  made  in  good  faith  that  the 
firm  would  manufacture  brick  for  him  to 
the  value  of  the  amount  advanced,  to  he  tak- 
en by  him  in  the  yard  as  soon  as  they  were 
burned.  The  laborers  in  the  yard  were  paid 
with  S's  money,  and  they  understood  the 
bricks  were  being  made  for  him.  More  than 
30  days,  but  within  4  months,  prior  to  bank- 
ruptcy, S  took  possession  of  the  plant  and 


the  brick  already  manufactured.  It  is  held 
that  the  transaction  was  not  a  voidable  pref- 
erence, within  Bankruptcy  Act  July  1,  1898, 
G.  541,  §  60a,  30  Stat.  562  (1  Fed.  Ann.  [2d 
ed.]  1004),  making  transfers  by  an  insolvent 
within  4  months  before  bankruptcy,  enabling 
a  creditor  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors,  preferential, 
and  section  60b  (p.  1026),  making  such 
preferences  voidable  if  the  transferee  had 
reasonable  cause  to  believe  that  the  transfer 
would  effect  a  preference,  since  S  took  pos- 
session in  virtue  of  his  right,  created  by  the 
contract  at  the  time  it  was  made,  and  in 
satisfaction  of  an  equitable  lien. 

Idena  —  For    Advancements  -*  Snhse* 
qnently  Acquired  Property. 

Advancements  made  on  tlie  faith  of  certain 
property  may  give  rise  to  an  equitable  lien, 
and  such  a  lien  may  attach  to  property  to 
be  created,  and  not  in  being  at  the  time  of 
the  agreement,  and  does  not  depend  upon 
possession,  but  may  exist  by  implication 
growing  out  of  facts  and  circumstances  cre- 
ating the  equitable  right. 

Banhmptoy  «*  Avoidance  of  Preferen- 
tial     Transfer   —    Improvements     hy 


Where  one  to  whom  a  brick  plant  was 
transferred  by  a  bankrupt  within  four  months 
before  bankruptcy  made  large  expenditures  in 
putting  in  new  machinery  and  otherwise  im- 
proving the  plant,  any  property  thus  added 
is  no  part  of  the  estate  in  bankruptcy. 

Partnership  —  Firm  Realty  —  Eqnita- 
hie  ConTcrsion. 

Whether  real  estate  bought  by  the  members 
of  a  partnership  and  standing  in  the  name 
of  one  or  both  partners  constitutes  personal 
assets  of  the  firm  depends  largely  on  what 
funds  were  used  in  the  purchase,  what  use 
was  to  be  made  of  the  property,  and  the  in- 
tentions of  the  partners  at  the  time. 

Same. 

Heal  estate  which  belongs  to  a  partnership 
is  treated  in  equity  as  personal  property  only 
so  far  as  it  may  be  needed  to  pay  the  debts 
of  the  partnership  and  adjust  the  equities 
of  the  partners. 

Appeal  from  United  States  District  Court, 
Southern  District  of  Iowa:  McPHiaaosr, 
Judge. 

Action  by  Merritt  Greene,  plaintiff,  against 
John  A.  Sieg,  defendant.  Judgment  for  plain- 
tiff.    Defendant  appeals.     Revebsed. 

[956]  For  many  years  prior  to  1903,  John 
A.  Sieg  and  William  A.  Size  manufactured 
and  sold  brick  at  Marshalltown,  Iowa,  as 
copartners  in  the  name  of  Sieg  &  Size.  Each 
of  them  owned  an  undivided  half  interest  in 
a  tract  of  land  adjoining  the  town,  ten  aores 
of  which  was  within  the  corporate  limits,  but 
had  not  been  platted  as  town  lots.  The  man- 
ufacturing plant  was  on  the  tract,  from  which 
material    for    making    brick    was    obtained. 
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There  were  also  two  residences,  one  of  which 
was  occupied  by  Sis^e  and  liis  family  as  their 
home;  and  Sie^,  who  was  a  bachelor,  lived 
with  them,  although  he  was  away  much  of 
the  time.  They  fnrmed  the  land,  except  some 
two  acres  occupied  by  the  brick  plant.  For- 
merly the  plant  was  in  the  northeast  part 
of  the  tract,  but  was  later  moved  south,  near 
a  railroad  which  crosses  it. 

In  the  latter  part  of  1902,  Sieg  withdrew 
from  the  firm  and  made  an  agreement  with 
Charles  E.  Carpenter,"  who  was  the  son-in-law 
of  William  A.  Size,  by  which  he  agreed  to 
sell  and  Carpenter  agreed  to  buy  Sieg's  undi- 
vided half  interest  in  all  of  the  tools,  machin- 
ery and  appliances  on  and  used  with  the  Jnard 
in  the  manufacture  of  brick  for  the  sum  of 
$4,000  to  be  paid  in  stipulated  instalments; 
and  also  leased  to  Carpenter  his  undivided 
half  interest  in  the  brickyard  and  the  house 
on  the  tract  not  occupied  by  the  family  of 
William  A.  Size  for  a  term  expiring  January 
1,  1008,  at  a  yearly  rental  of  $300,  and  also 
gave  to  Carpenter  an  option  to  buy  the  prem- 
ises leased,  and  the  right  to  extend  the  lease 
for  five  vears  after  Januarv  1,  1908,  at  the 
same  rental.  Carpenter  did  not  keep  his 
contract  to  purchase,  nor  pay  the  rentals 
under  [957]  the  lease.  There  is  no  evidence  to 
show  an  extension  of  the  lease.  Soon  after 
the  making  of  the  contract  and  lease  the  co- 
partnership of  Size  &  Car.penter  was  formed 
for  the  purpose  of  continuing  the  manufacture 
and  sale  of  brick,  which  the  new  firm  proceed- 
ed to  carrv  on.  The  record  here  leads  to  the 
conclusion  that  the  new  firm  was  composed 
of  George  S.  Size,  a  son  of  William  A.,  and 
Charles  E.  Carpenter,  though  the  District 
Court  on  petition  of  creditors  in  bankruptcy- 
adjudged  that  the  firm  was  composed  of 
William  A.  and  George  S.  Size  and  Car- 
penter; however,  that  is  immaterial  in  this 
proceeding. 

About  August  1,  1911,  creditors  filed  their 
petition  against  the  firm  of  Size  &  Carpenter 
and  obtained  an  adjudication  that  the  firm 
and  its  individual  members,  including  W^il- 
liam  A.  Size,  were  bankrupts  as  charged,  and 
the  appellee  was  duly  appointed  trustee  of 
their  CHtates. 

On  July  16.  1910,  W  illiam  A.  Size  and  wife 
conveved  bv  warrantv  deed  all  of  their  un- 
divided  half  interest  in  the  tract  of  land  to 
John  A.  Sieg,  in  couhideration  of  his  surren- 
dering to  the  wife  of  Size  the  notes  of  Wil- 
liam A.  Size  payable  to  Sieg,  which  with  In- 
terest then  amounted  to  something  over 
$5,000.  Sieg  did  not  place  this  deed  of  rec- 
ord until  June  29,  1911.  On  that  day  Car- 
penter turned  over  to  Sieg  and  he  took  pos- 
session of  the  brickyard.  The  new  firm  ceased 
operations  at  that  time. 

In  the  summer  of  1010,  the  firm  of  Size  & 
Carpenter  was  without  funds  to  continue  the 


brick  business.  They  were  then  insolvent  an<I 
applied  to  Sieg  for  assistaaoe  to  continue 
operation  of  the  plant,  and  on  July  22,  191 0, 
he  let  the  firm  have  $1,000  (by  check),  and 
a  little  later  $2,000  more.  He  knew  the  Urm 
was  in  a  failing  condition  and  was  not  wil]> 
ing  to  put  up  the  money  as  a  simple  loan. 
So  when  he  turned  over  the  check  he  had  an 
agreement  with  the  firm  by  which  he  was  to 
furnish  the  $3,000  for  the  manufacture  of 
600,000  brick  which  the  firm  was  to  make- 
for  him  at  that  price  ($5.00  per  1,000),  and 
he  was  to  take  them  on  the  yard  as  soon  a» 
they  were  burned.  Size  &  Carpenter  had  no 
funds  to  meet  the  necessary  expenses  in  the 
manufacture  and  Sieg  knew  it  and  for  that 
reason  he  made  the  advancement  under  the 
agreement  that  the  brick  were  to  be  his.  The 
brick  were  manufactured  as  agreed,  but  Sieg^ 
got  only  about  550,000,  some  200,000  of  which 
were  still  green  in  the  kilns  when  he  took 
possession  on  June  29,  1911,  and  which  were 
later  burned  at  his  additional  expense.  He 
got  all  of  them  within  four  months  prior  to 
the  day  bankruptcy  petition  was  filed. 

Sieg's  money  paid  the  laborers  on  the  yard. 
They  understood  the  brick  were  being  nude 
for  him.  He  testified  that  the  machinery  and 
all  the  property  at  the  plant  had  been  his 
since  1908,  when  he  bought  out  the  hklf  in- 
terest of  W.  A.  Size  in  the  brick  plant.  Car- 
penter had  never  kept  up  his  payments,  either 
under  the  lease  or  contract  to  purchase  Sieges 
half  of  the  plant. 

This  suit,  brought  by  the  trustee  against 
Sieg,  was  double  in  purpose,  that  is,  to  re- 
cover (1)  the  undivided  half  interest  of  Wil- 
liam A.  Size  in  the  land  which  he  conveyed 
to  Sieg  by  deed  of  date  July  15,  1910,  and 
(2)  the  value  of  the  brick  received  by  Sieg 
from  the  bankrupts;  an^  the  bill  charged 
that  both  transfers  were  voidable  preference* 
and  also  fraudulent  (Bankruptcy  Act  July  1, 
1898,  c.  541,  §§  60  and  67,  30  Stat.  562,  564 
[1  Fed.  St.  Ann.  (2d  ed.)  1004,  1109;  Comp. 
St.  1913,  §§  9644,  9651]). 

Tlie  trial  court  granted  all  that  was  asked. 
It  entered  a  decree  (1)  canceling  the  deed 
from  Size  and  wife  to  Sieg,  (2)  ordering 
that  Sieg  account  to  the  trustee  for  rents 
after  July  22,  1910  (date  deed  was  acknowl- 
edged), and  (3)  that  the  trustee  recover  of 
Sieg  $2,500,  the  reasonable  value  of  500,000 
brick  turned  over  to  him  by  the  bankrupts,, 
and  that  Sieg  pay  the  costs. 

C.  H.  Van  Law  for  appellant. 
C.  U,  E.  Boardman  for  appellee. 

Sitting:  Saxborn  and  Caikland,  Circuit 
Judges,  and  Lkwis,  District  Judge. 

Lewis,  .J.  (after  stating  the  facta), — 1. 
One  of  the  defenses  was  that  the  deed  from 
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Size  to  8ieg  could  [958]  not  be  avoided  on 
either  ground  stated  in  the  bill  or  for  any 
other  reason,  because  the  property  conveyed 
v^as  at  the  time  of  its  conveyance  the  home- 
stead of  Size  and  his  family  who  at  that 
time  and  for  many  years  theretofore  had  con- 
tinuously resided  on  it. 

The  Iowa  statute  on  the  subject  may  be 
epitomized:      Exemption    of    the    homestead 
from  judicial  aale;  requirement  that  husband 
and  wife  join  in  the  conveyance  to  render  it 
valid;  embraces  the  house  used  as  a  home  by 
the  owner,  and  if  he  has  two  or  more  houses 
thus  used  he  may  select  which  he  will  retain, 
and  if  not  within  a  city  'or  town  plat  it  must 
not  contain  in  the  aggregate  more  than  forty 
acres,  and  must  not  embrace  more  th^n  one 
dwelling  house.    Code  of  Iowa  1897  and  Sup- 
plement thereto  3907,  §§  2972>2978.     Under 
this  statute  the  homestead  claim  attaches  to 
the  undivided  interest  of  a  tenant  in  common. 
Thorn  v.  Thorn,  14  la.  49,  81  Am.  Dec.  451; 
Bolton  V.  Oberne,  79  la.  278,  44  N.  W.  547. 
A  voluntary  conveyance  of  the  homestead  is 
not  fraudulent  as  to  creditors.    Delashmut  v. 
Trau,  44  la.   613;   Officer  v.   Evans,  48  Ja. 
557-560;    Foreman  v.  Citizens'  State  Bank, 
128  la.  661,  105  N.  W.  164;   Citizens'  Sav. 
Bank  v.  Glick,  134  la.  323,  111  N.  W.  970; 
Dettmer  v.  Behrens,  106  la.  585,  76  N.  W. 
853,  68  Am.  St.  Rep.  326;  Wheeler,  etc.  Mfg. 
Co.  V.  Bjelland,  97  la.  637,  66  N.  W.  886; 
Green  v.  Root,  62  Fed.  191.    The  grantor  in 
such  a  case  need  not  receive  full  value.    His 
creditors  cannot  take  it,  and  have  no  concern 
about  wliat  he  gets.    Griffin  v.  Sheley,  55  la. 
513,  8  N.   W.  343;   Aultman  v.   Heiney,  59 
la.  654,  13  N.  W.  856.    The  state  statute  and 
decisions  control  here.    Humboldt  First  Nat. 
Bank  v.  Glass,  79  Fed.  706,  49  U.  S.  App. 
228,  26  C.  C.  A.  151;   Bankruptcy  Act,  §  6 
[1   Fed.   St.  Ann.    (2d  ed.)    592];  Vitzthum 
v.  Large,  162  Fed.  685.     The  trustee  cannot 
recover  it.     It  was  not  an  asset  of  the  bank- 
rupt estate,  was  beyond  the  reach  of  creditors 
and  likewise  of  the  trustee  who   represents 
them.     But  the  right  did  not  attach  to  that 
part  of  the  tract  used  as  a  brickyard  and  its 
appurtenances.     That  was  not  a  part  of  the 
farm,  nor  appurtenant  thereto,  and  was  not 
used  as  a  part  of  the  home.    Mouriquand  v. 
Hart,  22  Kan.  694,  31  Am.  Rep.  200.    At  the 
time  of  the  conveyance  the  entire  tract  con- 
tained 97.68  acres.    The  claim  to  the  home- 
stead right  was  confined  to  the  undivided  half 
interest  in  eighty  acres.    The  other  dwelling 
house  and  its  appurtenant  grounds  occupied 
by  Carpenter  and  family  could  not  be  includ- 
ed in  the  homestead  of  Size.    The  homestead 
exemption  as  claimed  should  have  been  sus- 
tained, and  set  off  in  eighty  acres  of  the  farm 
lands  including  the  dwelling  occupied  by  Size 
and   family,   and  excluding  the  brick  plant 
and  yard,  together  with  needed  appurtenant 
Add.  Cas.  1917C. — 64. 


ground,  also  the  Carpenter  dwelling  and  ap- 
purtenances, and  also  such  additional  acreage, 
if  necessary,  to  bring  the  exemption  within 
the  limited  area. 

Registration  and  record  of  the  deed  was 
required  and  this  was  not  done  until  within 
the  prohibited  four  months  period;  it  was 
therefore  voidable  as  to  the  excess  over  the 
homestead  right.  It  follows  that  Sieg's  lia- 
bility for  rent  would  also  be  confined  to  what 
he  received  on  one-half  of  the  excess. 

2.  The  issue  as  to  Sieg's  claimed  liability 
for  the  value  of  the  brick  turned  over  to  him 
within  the  four  month  period  by  the   [959] 
bankrupts,  is  more  difficult.     In  its  consid- 
eration we  confine  the  inquiry  to  whether  that 
•transaction   operated   to   eflTect  a   preference 
rendered   voidable  by  section  60a  and  b   of 
the    Act    [1    Fed.    St.    Ann.    (2d    ed.)    1004, 
1026] ;  and  this,  because  the  evidence  entirely 
fails  as  a  sufTicient  basis  on  which  any  claim 
that  the  transaction  was  in  fact  fraudulent, 
as  charged  in  the  bill,  could  be  rested,  and 
additionally  there  is  no  finding  of  fact  that 
way  by  the  trial  court  which  might  relieve 
us  in  part  from  a  wholly  independent  con- 
sideration   and    conclusion    in    the    matter. 
Thus  coming  to  the  question:     Was  it  a  pref- 
erential  transfer  voidable  under  the  act  by 
the  trustee?  we  first  note  our  conclusion  that 
nothing  appears  to  cause  us  to  doubt  that 
the  agreement  covering  the  manufacture  and 
advanced    payments   therefor    was    in   entire 
good  faith — we  so  accept  it.    It  was  complete 
in  its  terms,  nothing  was  left  open  for  fur- 
ther negotiation  and  settlement  by  the  par- 
ties.    It  was  final  and  binding  on  them,  and 
each    could   have    enforced    performance,    or 
obtained  damages  for  its  breach.     The  prop- 
erty which  Sieg  received  Avas  produced  with 
the    money    which    he    advanced    under    the 
agreement,  and  when  he  received  it  no  cred- 
itor of  the  bankrupts  had  acquired  any  right 
in  it  or  against  it  under  local  law.    He  took 
possession  of  it  not  as  a  purchaser  of  that 
date,  but  in  virtue  of  his  right  which  was 
created  by  the  contract  at  the  time  it  was 
made  with  the  bankrupts,  to  have  the  prop- 
erty subjected  to  the  payment  of  hie  claim. 
He  took  over  a  product  which  his  money  had 
wrought,  and  in  doing  so  satisfied  an  equi- 
table lien,  which  he  had  long  before  acquired 
under  the  contract  and  the  facts  and  circum- 
stances   surrounding    the    transaction.      Ad- 
vancements made  on  the  faith  of  certain  prop- 
erty may  give  rise  to  the  lien.     Howard  v. 
Deigado,"  121  Fed.  26,  57  C.  C.  A.  270;  Hau- 
Belt   V.   Harrison,   105  U.   S.  401,  26  U.   S. 
(L.  ed.)    1075.     It  may  attach  to  property 
to  be  created  and  not  in  esse  at  the  time  of 
the  agreement.    Mitchell  v.  Winslow,  2  Story 
630,   6   Rep.   347,   17    Fed.    Cas.    No.   9,673; 
Wright  V.  Bircher,  72  Mo.  179,  185,  37  Am. 
Rep.  433.     It  does  not  depend  upon  posses- 
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«ion.  The  Menominle,  36  Fed.  199.  It  may 
exist  by  implication  growing  out  of  facts  and 
circumstances  which  create  the  equitable 
right.  Shakers'  Society  v.  Watson,  68  Fed. 
730,  739,  15  C.  C.  A.  632. 

Tlie  principle  under  consideration  and  the 
fact*  necessary  to  constitute  a  right  to  an 
equitable  lien  are  fully  considered  and  aptly 
illustrated  by  this  court  in  Atchison,  etc.  R. 
Co.  V.  Hurley,  153  Fed.  603,  82  C.  C.  A.  453. 
The  railway  company  advanced  money  for 
coal  to  be  delivered  in  the  future.  The  coal 
company  was  put  into  bankruptcy  and  did 
not  deliver  the  coal  for  which  advancements 
were  made.  The  railway  company,  asked  for 
an  order  directing  the  trustee  to  return  to 
it  the  money  so  advanced  as  a  preferential 
claim.  This  court,  speaking  through  Judge 
Adams,  said  (153  Fed.  607,  82  C.  C.  A.  457)  : 

'*The  money  paid  in  advance  entitled  the 
railway  company  to  an  amount  of  coal  which 
the  money  so  advanced  would  pay  for  ac- 
cording to  the  terms  of  the  original  contract. 
We  think  the  inevitable  meaning  of  the  new 
arrangement,  interpreted  in  the  light  of  the 
conditions  surrounding  the  parties  and  as 
necessarily  intended  by  them,  was  to  set  apart 
a  sufficient  amount  of  coal  after  it  should  be 
mined  as  security  for  the  payment  of  ad- 
vances made.  This  [960]  result  is  not  ex- 
pressed in  the  conventional  form  of  a  mort- 
gage or  pledge,  but  the  method  of  producing 
it  was  devised  for  the  purpose  of  acquiring 
the  needed  money  by  the  coal  company  and 
of  furnishing  security  for  its  repayment.  If 
the  parties  Intended  the  arrangement  to  be 
one  of  borrowing  and  securing  the  repayment 
of  money,  we  ought,  as  between  them,  to  so 
regard  it  and  to  treat  it  as  creating  an  equi- 
table charge  or  lien,  however  inartificially  it 
may  have  been  expressed,'*  and  again  (153 
Fed.  509,  82  C.  C.  A.  459) :  "In  the  light  of 
these  authorities  we  have  no  he$«itation  in 
holding  that  the  equitable  charge  created  by 
the  parties  before  the  bankruptcy  of  the  coal 
company  should  be  enforced  against  the  es- 
tate in  the  hands  of  its  trustees." 

This  ruling  was  affirmed  in  213  U.  S.  126, 
29  S.  Ct.  466,  53  U.  S.  (L.  ed.)  729. 

In  Thompson  v.  Fairbanks,  196  U.  8.  516, 
25  S.  Ct.  306,  49  U.  S.  (L.  ed.)  577,  the 
rights  of  a  mortgagee  to  after-acquired  chat- 
tel property  which,  according  to  local  law, 
did  not  come  under  the  lien  of  the  mortgage 
until  possession  should  be  taken,  were  In- 
volved. Possession  was  taken  within  the  four 
months'  period.  In  sustaining  the  right  of 
the  mortgagee  to  the  property  it  was  said 
(106  U.  S.  523,  25  S.  Ct.  309,  49  U.  S.  (L. 
ed.)   577): 

''It  can  scarcelv  be  said  that  the  enforce- 
ment  of  a  lien  by  the  taking  possession,  with 
tlie  consent  of  the  mortgagor,  of  after-ac- 
quired property  covered  by  a  valid  mortgage 


is  a  conveyance  or  transfer  within  the  Bank- 
rupt Act." 

Again  (196  U.  8.  524,  26  8.  Ct.  309,  49 
U.  S.   (L.  ed.)   577): 

'^he  principle  that  the  taking  possession 
may  sometimes  be  held  to  relate  back  to  tlie 
time  when  the  right  so  to  do  was  created, 
is  recognized  in  the  above  case.  Sabin  v. 
Camp  [(C.  C.)  98  Fed.  974].  So  in  this  case, 
although  there  was  no  actual  existing  lien 
upon  this  after-acquired  property  until  the 
taking  possession,  yet  there  was  a  positive 
agreement,  as  contained  in  the  mortgage  and 
existing  of  record,  under  which  tiie  inchoate 
lien  might  be  asserted  and  enforced,  and  when 
enforced  by  the  taking  of  possession,  that 
possession  under  the  facts  of  this  case,  related 
back  to  the  time  of  the  execution  of  the  mort- 
gage of  April,  1891,  as  it  was  only  by  virtue 
of  that  mortgage  that  possession  could  be 
taken.  .  .  .  Although  this  after-aequired 
property  was  subject  to  the  lien  of  an  attach- 
ing for  an  execution  creditor,  if  perfected 
before  the  mortgagee  took  possession  under 
his  mortgage,  yet  if  there  were  no  such  cred- 
itor, the  enforcement  of  the  lien  by  taking 
possession  would  be  legal,  even  if  within  the 
four  months  provided  in  the  Act." 

Tlie  Sabin-Camp  Case  there  quoted  and  ap- 
proved, is  very  much  in  point.  See  also 
Humphrey  v.  Tatman,  198  U.  8.  91,  25  S.  Ct. 
567,  49  U.  S.  (L.  ed.)  956;  Sexton  v.  Kessler, 
172  Fed.  535,  97  C.  C.  A,  161,  40  L.R.A. 
(X.S.)  639,  affirmed  226  U.  8.  90,  32  8.  Ct. 
057,  66  U.  8.  (L.  ed.)  996;  In  re  Bird,  180 
Fed.  229;  McDonald  v.  Daskam,  116  Fed.  276, 
53  C.  C.  A.  554;  In  re  Wittenberg  Veneer, 
etc.  Co.  108  Fed.  593;  Tiffany  v.  Boatman's 
Inst.  18  W^all.  375,  388,  21  U.  8.  (L.  ed.) 
868. 

There  is  no  evidence  that  the  brick  ever 
came  "into  the  custody  of  the  bankruptcy 
court"  (Bankruptcy  Act  July  1,  1898,  c.  541, 
§  47,  30  Stat.  557  [1  Fed.  8t.  Ann.  (2d  ed.) 
933,  Comp.  8t.  1918,  §  9631]),  nor  that  at 
the  time  the  petition  in  bankruptcy  was  filed 
they  could  have  been  transferred  by  the  bank- 
rupts or  levied  upon  as  their  property  [1 
Fed.  8t.  Ann.  (2d  ed.)  1150],  but  to  the 
contrary,  they  had  all  been  taken  over  by 
8ieg  more  than  thirty  days  prior  thereto. 
Oalbraith  v.  Alexandria  First  Nat.  Bank,  221 
Fed.  388,  392,  137  C.  C.  A.  194. 

[961]  We  think  the  transaction  did  not 
operate  to  effect  a  preferential  transfer  void- 
able by  the  trustee,  and  that  the  court  erred 
in  so  holding  and  adjudging  that  Sieg  ac- 
count to  the  trustee  for  the  value  of  the 
brick. 

3.  It  appears  that  Sieg  immediately  after 
taking  possession  of  the  brick  plant  in  June, 
1911,  made  large  expenditures  in  putting  in 
new  machinery  and  otherwise  improving  the 
plant    Of  course,  any  property  thus  added  at 
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tile  sole  expense  of  Sieg  was  no  part  of  the 
estate  in  bankruptcy. 

The  decree  of  the  court  below  is  reversed 
"with  costs,  and  the  cause  remanded  with  di- 
rections to  proceed  in  accordance  with  the 
^iews  herein  expressed. 

It  IB  80  ordered. 

Oir  Motion  roB  RmBARirro. 
(227  Fed.  41;   October  6,  1915.) 

[41]  Lewis^  J.<^-The  petition  for  rehearinpr 
in  this  case  is  based  on  the  contention  that 
the  land,  in  which  we  held  that  Size  had  a 
right  of  homestead)  was  partnership  property 
belonging  to  the  firm  of  Sieg  &  Size,  and  that 
on  that  account  the  right  of  homestead  did 
not  and  could  not  exist. 

We  were  not  much  concerned  with  that 
partnership  im  this  suit.  It  went  out  of  busi- 
ness in  1903  and  tlie  new  firm  of  Size  &  Car- 
penter, of  which  appellant  was  not  a  member, 
took  oTer  thebriek  plant  of  the  old  firm  and 
thence  engaged  in  the  manufacture  and  sale 
of  brick. 

1.  To  establish  the  asserted  fact  that  the 
lands  were  partnership  assets  of  the  firm  of 
iSieg  &  Siae,  the  petitioner  relies  on  a  brief 
statement  of  Size  when  on  the  witness  stand 
to  the  effect  that  the  lands  up  to  July,  1910, 
belonged  to  the  partnership  of  Sieg  ft  Size, 
-and  aiso  that  the  title  which  they  held  stood 
in  the  firm  name  of  Sieg  ft  Size. 

If  every  other  fact  and  circumstance  intro- 
duced in  proof  were  excluded,  the  matters 
relied  on  to  sustain  the  contention  might  be 
prima  facie  sufficient,  although  we  think  it 
quite  apparent  that  the  testimony  of  Size  re- 
ferred to  can  have  no  other  efl^ect  that  a  gen- 
eral statement  that  John  A.  Sieg  and  Wil- 
liam A.  Size  were  joint  owners  of  the  prop- 
erty. It  was  an  opinion  at  best  and  could 
not  be  taken  as  a  statement  of  pure  fact. 
Outside  of  the  part  of  the  tract  used  [42] 
for  brickyard  purposes,  the  testimony  shows 
that  the  remainder  of  the  tract,  in  which  it 
was  held  the  right  to  a  homestead  existed, 
was  used  for  farming.  The  farming  opera- 
tions on  the  lands  were  carried  on,  so  far  as 
the  record  discloses,  in  the  same  way  as 
would  ordinarily  be  done  by  tenants  in  com- 
mon. There  is  no  proof  that  the  farming 
operations  went  into  the  partnership  accounts 
in  the  operation  of  the  brick  plant.  There  is 
no  proof  that  the  original  purchase  of  the 
tract  was  made  with  partnership  funds. 
There  is  no  proof  that  the  farm  lands  were 
in  any  manner  used  as  a  part  of  or  in  con- 
nection with  the  brick  plant  or  the  manufac- 
ture of  brick. 

And  it  is  of  little  significance  to  whom 
title  is  taken,  whether  in  the  name  of  one  of 
the  partners  or  in  the  names  of  all  of  them. 


or  in  the  partnership  name,  as  to  whether 
the  property  constitutes  firm  assets.  The 
principal  and  controlling  factors  are,  with 
what  funds  the  property  is  purchased,  the 
uses  to  which  it  is  to  be  put,  and  the  inten- 
tions of  the  members  of  the  partnership  at 
the  time. 

In  Paige  v.  Paige,  71  la.  318,  32  N.  W. 
360,  60  Am.  Rep.  799,  the  syllabus,  borne 
out  by  the  opinion,  reads: 

"Real  property,  bouglit  for  partnership 
purposes,  and  paid  for  with  the  undivided 
moneys  of  the  partnership,  is  partnership 
property,  although  the  conveyance  is  made 
to  both  the  partners  in  their  individual 
names." 

Prior  cases  in  that  court  are  cited  from 
which  is  deduced  the  rule  that  where  land  Is 
purchased  with  partnership  funds,  and  in- 
tended to  be  used  for  partnership  purposes, 
it  is  to  be  treated  as  personal  assets  of  the 
partnership. 

In  York  v.  Clemens,  41  la.  95,  it  is  held 
that  if  lands  be  bouglit  with  partnership  as- 
sets for  partnership  purposes  it  is  partner- 
ship property  though  the  title  be  vested  in 
the  name  of  only  one  of  the  parties. 

In  Bosworth  v.  Hopkins,  85  W^is.  50,  65 
N.  W.  424,  and  Jenkins  v.  Jenkins,  81  Ark. 
68,  98  S.  W.  685,  it  is  held  that  even  though 
lands  be  bought  with  partnership  funds,  if 
title  is  taken  in  the  name  of  one  of  the  part- 
ners, the  lands  nuiy  be  the  sole  property  of 
the  partner  taking  the  title,  if  that  be  the 
intention  of  all  the  parties  at  the  time. 

And  this  court,  in  McKinnon  v.  McKinnon, 
66  Fed.  411,  413,  5  G.  C.  A.  530,  534,  said: 

"It  may  have  been  that  the  purchase  was 
merely  an  investment  of  surplus  funds,  and 
that  it  was  the  intention  of  the  parties  to 
hold  the  lands  as  tenants  in  common,  rather 
than  as  partnership  property.  The  fact  that 
lands  have  been  purchased  during  the  exist- 
ence of  a  firm  with  partnership  money,  and 
that  the  title  has  been  taken  in  the  name  of 
one  of  the  partners,  is  but  a  single  persuasive 
circumstance  tending  t^  show  that  they  are 
partnership  assets.  It  is  necessary  to  fur- 
ther inquire,  when  the  intent  of  the  parties 
is  not  manifest,  whether  the  real  estate  so 
acquired  was  used  for  partnership  purposes, 
4>r  whether  the  ineome  derived  therefrom,  and 
the  expenses  incident  thereto,  were  carried 
into  the  partnership,  accounts,  and  treated  as 
partnership  matters.  It  is  generally  held 
that  these  latter  considerations  are  control- 
ling circumstances  in  determining  whether 
lands  purchased  with  the  money  of  a  firm, 
and  held  in  the  name  of  one  partner,  are  in 
fact  partnership  assets." 

2.  But  we  think  the  contention  is  based  on 
a  misconception,  and  that  the  proposition  is 
wholly  without  the  issues  in  this  case.     It 
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was  not  the  nrm  of  Sieg  k  Size  and  the  mem- 
bers thereof  which  were  [43]  adjudged  bank- 
rupts, but  the  firm  of  Size  A  Carpenter  and 
its  members.  Tlie  trustee  in  bankruptcy,  ap- 
pellee here,  does  not  represent  the  creditors 
of  the  firm  of  Sieg  A  Size.  We  do  not  know 
that  there  are  any  such  creditors.  We  can- 
not assume  that  there  are.  The  assets  of 
that  firm  subject  to  the  payment  of  its  debts 
belonged  to  the  members  thereof.  Creditors 
of  the  firm  of  Size  A  Carpenter  have  no  con- 
cern about  those  assets.  And  if  it  be  con- 
ceded that  all  of  the  farm  lands  were  assets 
of  the  co-partnership  of  Sieg  A  Size,  there  is 
no  reason  here  why  the  individual  interests 
of  each  partner  therein  should  not  have  im- 
mediately attached  in  1903,  when  that  firm 
ceased  to  carry  on  business  and  thenceforth 
be  held  bv  them  as  tenants  in  common. 

In  Hewitt  v.  Rankin,  41  la.  35,  the  court, 
after  announcing  the  general  principle  that 
while  the  firm  is  in  operation  or  there  are 
liabilities  outstanding  against  it  the  individ- 
ual partners  have  no  interest  in  its  lands  or 
other  assets  but  their  interest  is  only  in  the 
stock  of  the  firm  and  their  proportionate 
shares  in  the  remainder  after  debts  are  paid, 
uses  this  language: 

"When  the  business  of  the  partnership  is 
closed,  and  its  debts  are  paid  and  there  are 
no  equities  in  favor  of  third  persons  requiring 
real  estate  of  the  firm  to  be  held  subject  to 
the  foregoing  rule,  the  partners,  or  their  rep- 
resentatives, hold  a  direct  interest  therein, 
and,  as  between  them,  it  is  to  be  regarded 
as  real  estate,  and  subject  to  all  the  rules 
applicable  thereto." 

In  Hoyt  v.  Hoyt,  69  la.  174,  28  N.  W.  500, 
all  that  the  court  determined  was  that  one 
partner  could  not  as  against  his  copartner 
assert  a  homestead  right  in  a  tract  of  land 
which  was  partnership  assets.  The  same 
court  held  in  Drake  v.  Moore,  66  la.  58,  23 
N.  W.  263,  that  such  a  right  could  not  be 
acquired  and  asserted  as  against  the  creditors 
of  the  firm. 

Real  estate  which  belongs  to  a  partnership 
is  treated  in  equity  as  personal  property  only 
so  far  as  is  necessary  and  as  it  may  be  needed 
to  pay  the  debts  of  the  partnership  and  ad- 
just the  equities  of  the  partners.  Shanks  ▼. 
Klein,  104  U.  S.  18,  26  U.  S.  (L.  ed.)  635; 
Riddle  v.  Whitehill,  136  U.  S.  621,  636,  10 
S.  Ct.  924,  34  U.  S.  (L.  ed.)  282. 

The  petition  is  denied. 


KOTE. 

The  reported  case  discusses  the  rights  of  a 
trustee  in  bankruptcy  as  to  a  conveyance  by 
the  bankrupt  of  land  including  his  homestead 
which  was  not  recorded  unlil  less  than  four 
months  before  bankruptcy.  It  is  held  that 
aa  to  the  homestead  the  trustee,  standing  in 


the  shoes  of  the  creditors,  had  no  right  to 
avoid  the  conveyance  but  that  as  to  the  ex- 
cess it  might  be  set  aside.  The  validity  as 
against  creditors  of  a  conveyance  of  a  home- 
stead is  considered  in  the  note  to  McKillip 
V.  Farmers'  State  Bank,  reported  ante,  this 
volume,  at  page  993. 


RAI,!,  ET  AK 

V. 

CA8EBOI.T  ET  AIi. 

Kentucky  Court   of   Appeals — October  18, 

1916. 

171  Ky,  477;  188  S.  W.  470. 


Fraudulent    CoBTejaAeea  ^  Pvaof    of 
Fraud  •»  SvAoienoj. 

In  an  action  to  quiet  title  to  two  tracts 
of  land  and  to  set  aside  a  levy  and  sale  there- 
of in  a  creditor's  suit  against  the  debtor, 
the  plaintifl's'  father,  the  evidence  is  held 
to  show  that  the  debtors'  conveyance  of  the 
tract  to  the  plaintiffs  was  voluntary,  without 
consideration,  and  for  the  fraudulent  purpose 
of  defeating  his  creditors. 

Remedies  of  OredltoMi  »  Riskt  to  Ig- 
nore Conveyance. 

Under  Ky.  St.  §  1907,.  declaring  that  every 
conveyance  by  a  debtor  without  valuable  con- 
sideration  shall  be  void  as  to  his  then  exist- 
ing liabilities,  where  the  legal  title  to  land 
vested  in  a  debtor's  children  under  a  convey* 
ance  from  their  grandfather  to  whom  their 
father  conveyed,  is  subject  only  to  the  claim 
of  the  debtor's  creditors  to  the  extent  of  $50, 
the  amount  of  the  purchase  price  paid  by  the 
father,  no  part  of  the  property  can  be  subject 
to  the  creditor's  claim  without  a  proceeding 
to  have  the  conveyance  declared  to  be  fraudu- 
lent as  to  amount  paid  by  the  father,  and  in 
such  case  an  execution  could  not  be  levied 
thereon  on  the  theory  that  the  title  thereto 
never  passed. 

Same. 

Where  conveyances  by  a  debtor  through  his 
father  to  his  children  were  without  considera- 
tion, the  conveyances  are  void  under  Ky.  St. 
§  1907,  as  to  prior  debts,  and  no  title  passes 
to  the  grantee,  and  the  property  may  be  sold 
under  an  execution  against  the  debtor,  ignor* 
ing  the  fraudulent  conveyances. 

OonToyanoe   of  Homestead  —  Validity 
as  to  Creditors. 

The  conveyance  of  a  homestead  is  not  fraud- 
ulent as  to  creditors. 

[See  note  at  end  of  this  case.] 

Homesteads     ^    Wliat     Constitutes    — 
Snfficiencj  of  Occupancy. 

A  debtor,  who  had  a  family  and  sometimes 
kept  house,  and  who  was  staying  at  hi? 
father's,  as  to  land  which  he  had  fraudulently 
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conveyed  to  his  father,  and  which  was  in  turn 
conveyed  to  the  debtor's  children,  who  did 
not  show  anj  interest  in  his  father's  land  or 
that  it  could  be  regarded  as  his  own  home- 
stead, and  who  was  living  with  his  father 
and  cultivating  it,  has  no  such  occupancy  as 
to  be  entitled  to  a  homestead  therein  exempt 
from  execution  sale  at  the  suit  of  his  cred- 
itors. 

Appeal  from  Circuit  Court,  Pike  county. 

Action  by  Willie  J.  Casebolt  et  al.,  plain- 
tiffs, against  Joe  Hall  et  al.,  defendants. 
.Judgment  for  plaintiffs.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.  Modi- 
fied. 

J,  8.  Cline  for  appellants. 
Roacoe  Vanover  and  R,  H.  Cooper  for  ap- 
pellees. 

[478]  Clay,  C— In  the  year  1912,  Joe  Hall 
and  Aus  Hoi  brook,  who  were  engaged  in  the 
^n^ocery  and  general  merchandise  business, 
furnished  to  John  H.  Casebolt  and  wife  gro- 
ceries and  other  necessaries  of  the  value  of 
$90.49.  Suit  was  brought  on  the  account 
and  judgment  was  rendered  in  favor  of  Hall 
and  his  partner  on  February  2nd,  1915.  Ex- 
ecution was  issued  thereon  and  levied  on  two 
tracts  of  land,  the  title  to  which  was  in 
Willie  J.  Casebolt  and  Clara  B.  Casebolt, 
children  of  John  H.  Casebolt.  After  due  ad- 
vertisement the  two  tracts  of  land  were  sold 
by  the  sheriff  and  Hall  and  Hoi  brook  became 
the  purchasers  for  the  amount  of  their  debt, 
interest  and  cost  of  sale. 

This  action  was  brought  by  Willie  J.  Case- 
bolt  and  Clara  B.  Casebolt,  and  John  H. 
Casebolt,  their  father,  against  Joe  Hall,  Aus 
Holbrook  and  the  sheriff  of  Pike  County  to 
quiet  the  title  of  Willie  J.  Casebolt  and  Clara 
B.  Casebolt  to  the  two  tracts  in  question  and 
to  have  the  levy  and  sale  thereof  set  aside. 
The  basis  of  the  action  is  that  the  title  to 
the  two  tracts  was  in  Willie  J.  Casebolt  and 
Clara  B.  Casebolt  and  was  not  subject  to  a 
sale  for  the  debt  of  John  H.  Casebolt.  The 
petition  further  pleads  that  at  the  time  of 
the  wrongful  acts  of  the  defendants  the  said 
John  H.  Casebolt  [479]  was  an  actual  bona 
fide  housekeeper  with  a  family  resident  in  the 
State  of  Kentucky,  and  was  using  the  second 
tract  of  land  as  a  homestead,  which  was  of 
less  value  than  $1,000.00.  After  denying  the 
allegations  of  the  petition,  the  defendants 
pleaded  in  substance  that  the  debt  for  which 
the  land  was  sold  was  created  prior  to  the 
time  that  John  H.  Casebolt  acquired  title  to 
the  tracts  of  land  and  prior  to  the  time  that 
he  executed,  or  procured  to  be  executed,  the 
deeds  to  his  two  children,  Willie  J.  Casebolt 
and  Clara  B.  Casebolt;  that  the  conveyances 
to  his  two  children  were  voluntary  and  with- 


out consideration  and  were  made,  or  procured 
to  be  made,  by  John  H.  Casebolt  with  the 
fraudulent  intent  to  cheat,  hinder  and  delay 
his  creditors,  including  the  defendants.  The 
chancellor  granted  the  relief  prayed  for  and 
the  defendants  appeal. 

The  record  discloses  the  following  facts: 
One  of  the  tracts  of  land  was  conveyed  to 
Willie  J.  Casebolt  and  Clara  B.  Casebolt  by 
Hiram  Casebolt,  Sr.,  and  wife,  the  parents 
of  John  H.  Casebolt.  Whether  or  not  John 
H.  Casebolt  ever  had  any  interest  in  this 
land  does  ont  clearly  appear.  The  title  to 
the  second  tract  of  land  was  in  John  H. 
Casebolt.  He  said  that  he  acquired  title  in 
about  July,  1912.  In  the  month  of  April, 
1913,  John  H.  Casebolt  conveyed  this  tract  to 
his  father.  On  July  18th,  1913,  his  father 
and  mother  conveyed  it  to  Willie  J.  Casebolt 
and  Clara  B.  Casebolt  for  the  recited  con- 
sideration of  $500.00  cash.  John  H.  Casebolt 
testifies  that  when  he  conveved  the  land  to 
his  father  he  received  the  consideration  there- 
for. He  further  claims  that  his  children  paid 
his  father  for  the  land  when  they  purchased 
it.  His  father  does  not  testify  in  the  case. 
John  H.  Casebolt  testifies  that  the  money 
paid  by  his  children  was  the  money  which  he 
had  given  to  them  at  various  times.  He  says 
that  he  does  not  know  where  his  father  got 
the  $500.00  to  pay  him  for  the  land;  couldn't 
say  whether  his  father  got  any  of  the  $500.00 
that  belonged  to  the  children  and  used  that 
in  paying  him  for  the  land.  He  further 
claims  that  he  used  the  money  which  his 
father  paid  him  for  the  land  for  general 
family  expenses  and  to  pay  the  cost  of  liti- 
gation with  his  wife.  A  brief  statement  of 
the  testimony  is  sufficient  to  show  that  no 
satisfactory  explanation  of  how  his  children 
came  into  possession  of  a  sum  of  money  suffi- 
cient to  pay  the  purchase  price  is  made.  It 
is  by  [480]  no  means  probable  that  they  had 
accumulated  that  much  money  from  sums 
which  their  father  had  given  to  them  at 
various  times.  Considering  the  fact  that  the 
title  to  this  particular  tract  was  in  John  H. 
Casebolt,  that  he  conveyed  it  to  his  father 
and  that  a  few  weeks  later  his  father  con- 
veyed it  to  John  H.  Casebolt's  children, 
coupled  with  the  improbability  of  the  ehil- 
dren  having  on  hand  the  amount  of  the  pur- 
chase price,  we  conclude  that  the  conveyance 
of  the  tract  in  question  to  the  children  was 
purely  voluntary  and  without  consideration, 
and  that  John  H.  Casebolt  conveyed  the  land 
to  his  father  and  had  his  father  convey  it  to 
the  plaintiffs  for  the  fraudulent  purpose  of 
defeating  his  creditors. 

In  granting  the  relief  prayed  for  by  the 
plaintiffs,  the  chancellor  evidently  proceeded 
upon  the  theory  that  as  the  legal  title  to  the 
two  tracts  of  land  was  in  the  infant  plain- 
tiffs the  lands  were  not  subject  to  sale  under 
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the  execution.  This  is  doubtless  true  as  to 
the  first  tract,  since  it  docs  not  appear  that 
John  H.  Casebolt  ever  had  title  to  the  land, 
or  that  he  paid  any  portion  of  the  purchase 
price  except  th«  sum  of  $50.00.  Under  the 
statute,  every  gift,  conveyance,  assignment, 
transfer,  or  charge  made  by  a  debtor,  of  or 
upon  any  of  his  estate,  without  valuable  con- 
sideration therefor,  is  void  as  to  his  then 
existing  liabilities.  Kentucky  Statutes,  sec- 
tion 1907.  Here  the  legal  title  to  the  firsli 
tract  was  never  in  John  H.  Casebolt.  The 
conveyance  by  his  father  to  the  children  could 
only  be  regarded  as  voluntary  to  the  extent 
of  $50.00,  the  amount  of  the  purchase  price 
paid  by  John  H.  Casebolt.  In  other  words, 
the  legal  title  vested  in  his  children  under 
the  conveyance  from  their  grandfather,  sub- 
ject only  to  the  claim  of  John  H.  Casebolt's 
creditors  to  the  extent  of  $50.00.  In  order, 
therefore,  to  subject  the  property  to  tliis  ex* 
tent,  it  would  be  necessary  to  institute  a  pro- 
ceeding to  have  the  conveyance  declared  to 
be  fraudulent;  otherwise  no  portion  of  the 
property  could  be  subjected  to  defendant's 
claim.  In  such  a  case,  an  execution  could 
not  be  levied  thereon  on  the  theory  that  the 
title  thereto  never  parsed. 

However,  when  we  come  to  consider  the 
second  tract  of  land  a  different  state  of  facts 
is  presented.  The  title  thereto  was  in  John 
H.  Casebolt.  He  conveyed  the  land  to  his 
father  and  his  father  then  conveyed  it  to  the 
children.  These  conveyances  were  without 
consideration  and  were,  therefore,  void  as  to 
defendants'  debt,  which  [4^1]  was  created 
long  prior  thereto.  In  such  a  case  the  statute 
declares  the  conveyances  to  be  void.  No  title 
whatever  passes  to  the  grantee  but  remains 
in  the  fraudulent  debtor,  and,  under  the  re- 
peated decisions  of  this  court,  the  property 
may  be  sold  under  an  execution  against  the 
grantor  and  the  fraudulent  conveyances  ig- 
nored. Lillard  v.  McGee,  4  Bibb  165;  Scott 
V.  Scott,  85  Ky.  385,  3  S.  W.  598,  5  S.  W. 
423;  Fuller  v.'Pinson,  98  Ky.  441,  33  S.  W. 
309.  It  follows  that  the  judgment  below  was 
correct  as  to  the  first  tract  but  erroneous  as 
to  the  second  tract,  unless,  as  a  matter  of 
fact,  John  H.  Casebolt  was  entitled  to  a 
homestead  therein,  for  it  is  well  settled  that 
the  conveyance  of  a  homestead  cannot  be 
fraudulent,  since  it  is  not  subject  to  the 
grantor's  debts.  Dugan  v.  Massey,  6  Bush 
81;  Lockett  v.  James,  8  Bush  28;  Kuevan 
V.  Specker,  11  Bush  1;  Snapp  v.  Snapp,  87 
Ky.  554,  9  S.  W.  705, 

The  next  question  to  be  decided,  therefore, 
is  whether  or  not  John  H.  Casebolt  was  enti- 
tled to  a  homestead  in  the  second  tract.  On 
this  question  John  H.  Casebolt,  who  was  the 
only  witness,  testified  in  substance  that  he 
had  a  family  and  kept  house  sometimes  and 


sometimes  boarded  while  teaching  school; 
that  he  had  l>een  a  housekeeper  with  a  family 
something  like  eighteen  to  twenty  yeara  and 
had  three  children;  that  the  land  levied  on 
was  worth  about  $500.00,  and  at  the  time  of 
the  levy  and  sale  he  was  staying  at  his 
father's  and  was  raising  a  crop  on  the  tract 
that  was  sold. 

While  it  has  been  ruled  that  a  tract  of 
land  adjoining  or  a  short  distance  from  the 
debtor's  home  place,  and  uted  and  cultivated 
by  the  debtor  in  connection  with  his  home 
place,  is  included  within  his  homestead  where 
it,  together  with  his  other  land,  does  not 
exceed  $1,000.00  in  value-— Farmer  v.  Hamp- 
ton, 154  Ky.  83,  156  S.  W.  1041— we  are 
unable  to  perceive  upon  what  theory  John  H. 
Casebolt  can  be  adjudged  a  homestead  in  the 
second  tract  in  question.  He  merely  says 
that  he  was  living  with  his  father  and  culti- 
vated the  tract  in  question.  He  does  not 
show  that  he  had  any  interest  whatever  in 
his  father's  land,  or  that  his  fatlier's  land 
could,  in  any  sense,  be  regarded  as  his  home- 
stead. Not  being  in  occupancy  of  his  father's 
land  as  a  homestead  and  not  being  in  occu- 
pancy of  the  tract  in  controversy,  we  con- 
clude that  tlie  mere  cultivation  of  the  tract 
in  controversy  was  not  a  sufficient  use  of  it, 
in  connection  with  [482]  an  actual  home- 
stead, to  entitle  him  to  a  homestead  therein. 
That  being  true,  it  follows  that  this  tract 
was  subject  to  sale  under  the  execution  in 
favor  of  defendants. 

From  the  foregoing  it  follows  that  that 
portion  of  the  judgment  setting  aside  the 
execution  sale  of  the  first  tract  of  land  was 
proper,  while  that  portion  of  the  judgment 
setting  aside  the  execution  sale  of  the  second 
tract  of  land  was  erroneous. 

That  portion  of  the  judgment  setting  aside 
the  execution  sale  of  the  first  tract  of  land 
is  affirmed.  That  portion  of  the  judgment 
setting  aside  the  execution  sale  of  the  second 
tract  of  land  is  reversed  and  cause  remanded, 
with  directions  to  enter  judgment  in  c<mi- 
formity  with  this  opinion. 


NOTE. 

The  reported  case  affirms  the  general  rule 
that  since  creditors  have  no  right  to  resort 
to  the  debtor's  homestead  for  the  satisfaction 
of  their  claims,  they  cannot  attack  as  fraudu- 
lent a  conveyance  of  the  homestead,  without 
regard  to  the  intent  with  which  it  is  made 
or  the  adequacy  of  the  consideration.  The 
validity  as  against  creditors  of  a  conveyance 
of  a  homestead  is  discussed  in  the  note  to 
McKillip  V.  Farmers'  State  Bank,  reported 
ante,  this  volume,  at  page  993. 
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Fravdnlent  Conveyftnees  •»  Wliat  Oob- 
stltwtes  "-  Voluntary  Cc&kweyBMoe 
Prodv^lai;  Insolveiicy. 

Where  a  debtor  conveys  unexempt  prop- 
erty without  consideration  and  without  re- 
taining sufficient  other  property  to  pay  his 
then  existing  debts,  the  conveyance  is  void  aa 
against  prior  creditors* 

Parant  aad  Child  ^  Sevrioea  hj  Adult 
CliUd  —  Risht  to  Gompenaatloa, 

A  child  remaining  in  the  family  after  be- 
coming of  age  is  not  entitled  to  pay  for  serv- 
ices render^  unless  the  services  were  per- 
formed pursuant  to  a  prior  agreement  for 
compensation  therefor;  but  where  such  serv- 
ices are  performed  pursuant  to  a  prior  agree- 
ment for  compensation,  they  constitute  a  valid 
consideration  for  a  conveyance  of  real  estate. 

CoBTOjraMoe  of  Haiaeatoad  —  Validity 
aa  to  Creditors.    . 

As  against  creditors,  a  deed  conveying  both 
the  homestead  and  unexempt  land  is  valid  as 
to  the  liomestead,  even  if  fraudulent  as  to  the 
unexempt  land. 

[See  note  at  end  of  this  case.] 

Parent  and  Cliild  —  Serricea  by  Adnlt 
Child  —  Agreement  for  Compensa- 
tion. 

The  evidence  sustains  the  finding  that  the 
services  in  question  were  performed  pursuant 
to  an  agreement  for  compensation,  and  that 
the  son  was  a  good-faith  purchaser  of  the 
land. 

Instmetions  and  Rnlinss  ApproTed. 

No  reversible  errors  appear  in  the  charge 
or  rulings. 

(Syllabus  by  court.) 

0 

Appeal  from  District  Court,  Clay  county: 
RoBSEB,  Judge. 

Action  by  Emil  T.  Thysell,  administrator, 
plaintiff,  against  Henry  T.  McDonald  et  al., 
defendants.  Judgment  for  defendantB.  Plain- 
tiff appeals.  The  facta  are  stated  in  the 
opinion.    AffirkQ). 

W.  George  Hammett  for  appellant. 
Christian  0.  Dosland  and  Victor  Oleson  for 
respondent. 


[401]  Tatlob,  C. — The  decedent  owned  a 
farm  of  160  acres  in  Clay  county  upon  which 
he  resided  with  his  wife  and  son,  and  80 
acres  of  which  was  his  homestead.  The  son, 
the  defendant  Henry  T.  McDonald,  remained 
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upon  the  farm  and  worked  for  his  parents 
for  some  12  years  after  he  became  of  age. 
The  parents  then  conveyed  the  farm  to  him, 
reserving  to  themselves  for  life  the  use  of 
certain  rooms  in  the  dwelling  house,  and  of 
certain  parts  of  the  barn  and  granary.  The 
son  assumed  a  mortgage  of  $1,600  upon  the 
farm^  and  his  claim  for  wages  for  his  services 
during  the  preceding  12  years  constituted  the 
remainder  of  the  consideration  for  the  deed. 
Shortly  after  the  execution  of  the  deed,  the 
father  died.  Some  two  years  later,  plaintiff 
was  appointed  administratrix  of  his  estate 
upon  tiie  petition  of  creditors,  and  thereafter 
brought  this  action  to  set  aside  the  deed  as 
fraudulent  and  void  as  against  such  credi- 
tors. At  the  trial,  the  question  as  to  whether 
the  deed  had  been  made  for  the  purpose  of 
hindering,  delaying  or  defrauding  creditors 
was  submitted  to  a  jury  and  answered  in  the 
negative.  The  court  incorporated  this  special 
verdict  in  its  findings,  and  further  found,  in 
substance,  that  the  son  purchased  the  farm 
in  good  faith  for  its  reasonable  value,  and 
had  paid  the  full  purchase  price,  over  and 
above  the  mortgage,  by  applying  thereon  the 
sum  of  $3,200  due  him  for  wages.  The  court 
held  the  deed  to  be  valid  and  directed  judg- 
ment of  defendants.  Plaintiff  made  a  motion 
for  amended  findings,  and  also  for  a  new 
trial,  and  appealed  from  the  order  denying 
his  motions. 

At  the  time  of  executing  the  deed,  the  de- 
cedent owed  debts  exceeding  in  amount  the 
value  of  the  property  retained  by  him;  and 
plaintiff  insists  [402]  that  the  deed  was  a 
voluntary  conveyance,  without  consideration, 
and  void  for  that  reason  as  against  prior 
creditors.  It  is  well  settled  that,  where  a 
debtor  makes  a  conveyance  without  consid- 
eration and  without  retaining  sufficient  other 
property  to  pay  his  then  existing  debts,  such 
conveyance  may  be  set  aside  by  his  creditors 
to  the  extent  necessary  to  enable  them  to 
apply  the  unexempt  property  so  conveyed  in 
payment  of  such  previously  existing  debts. 
Fiiley  v.  Register,  4  Minn.  391,  77  Am.  Dec. 
522/Tupper  V.  Tliompson,  20  Minn.  385,  4 
N.  W.  621;  Underleak  v.  Scott,  117  Minn. 
136,  134  N.  W.  731;  Sovell  v.  Lincoln  County, 
129  Minn.  366,  162  N.  W.  729. 

To  sustain  his  claim  that  the  deed  in  con- 
troversy was  without  consideration,  plaintiff 
invokes  the  rule  that  a  child,  remaining  in 
the  family  after  becoming  of  age,  is  not  en- 
titled to  pay  for  services  rendered,  unless  the 
services  were  performed  pursuant  to  a  prior 
agreement  that  he  should  receive  compensa- 
tion therefor.  This  rule  is  also  well  estab- 
lished. McCord  V.  Knowlton,  79  Minn.  299, 
82  N.  W.  589;  Einolf  v.  Tliomson,  95  Minn. 
230,  103  N.  W.  1026,  104  N.  W.  290,  647; 
Begin  v.  Begin,  98  Minn.  122,  107  N.  W. 
149;   Beneke  v.  Beneke,  119  Minn.  441,  13^ 
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N.  VV.  689,  Ann.  CaA  1914B  381 ;  Knight  v. 
Martin,  124  Minn.  191,  144  N.  W.  941; 
Lansing  v.  Oregory,  328  Minn.  496,  1.51  N. 
W.  277.  Wliere  such  services  have  been  ren- 
dered without  a  prior  agreement  for  compen- 
fiation,  a  subsequent  deed,  given  in  payment 
therefor,  is  without  consideration  and  may 
be  set  aside  at  the  suit  of  prior  creditors  of 
the  grantor.  McCord  v.  Knowlton,  79  Minn. 
299,  82  N.  W.  589.  But  where  such  services 
are  rendered  pursuant  to  an  agreement  that 
compensation  shall  be  made  therefor,  they 
constitute  a  valid  consideration  for  a  con- 
veyance to  the  child.  Wetherill  v.  Canney, 
62  Minn.  341,  64  N.  W.  818;  Leqve  v.  Stop- 
pel,  64  Minn.  152,  66  N.  W.  124. 

The  finding  of  the  court  that  the  sura  of 
$3,200  was  due  the  son  for  wages,  at  the 
execution  of  the  deed,  necessarily  included  a 
finding  that  his  services  were  performed  un- 
der an  agreement  that  he  should  receive  com- 
pensation for  such  services;  and  the  main 
contention  of  plaintiff  is  that  such  finding  is 
not  warranted  by  the  evidence.  Such  agree- 
ment may  be  established  either  by  proof  of 
an  express  agreement,  or  by  proof  of  facts 
and  circumstances  showing  that  both  parties 
understood  that  the  services  were  to  be  paid 
for;  and  it  need  not  be  shown  that  the 
amount  [403]  of  compensation  was  agreed 
upon  in  advance.  Einolf  v.  Thomson,  95 
Minn.  230,  103  N.  W.  1026,  104  X.  W.  290, 
547;  Beneke  v.  Beneke,  119  Minn.  441,  138 
X.  W.  689,  Ann.  Cas.  1914B  381 ;  Tensing  v. 
Oregory,  128  Minn.  496,  151  N.  W.  277. 

Plaintiff  called  the  son  for  cross-examina- 
tion^  and  the  following  is  a  part  of  such 
cross-examination:  "Q.  How  did  you  come  to 
remain  at  home,  Henry,  after  you  reached 
your  majority?  A.  To  work.  Q.  But  what 
arrangement  was  made  for  wages,  if  any? 
A.  Going  wages.  Q.  You  were  to  receive 
the  going  wages?  A.  Yes,  sir."  This  testi- 
mony brought  out  by  plaintiff  himself  is 
sufficient  to  sustain  the  finding  which  he 
attacks. 

Counsel  for  defendants  and  the  trial  court 
seem  to  have  overlooked  the  fact  that  the 
deed,  even  if  fraudulent  as  to  creditors,  w^ould 
be  valid  between  the  parties  to  it.  In  ques- 
tions to  witnesses,  defendant's  counsel  as- 
sumed  that,  if  the  deed  were  set  aside  as  to 
creditors,  the  entire  farm,  including  the 
homestead,  would  revert  to  the  estate  and  be 
administered  by  the  probate  court  the  same 
as  if  the  deed  had  never  been  executed,  and 
the  court  stated  to  the  jury  that  such  would 
be  the  fact.  The  creditors  had  no  claim  upon 
the  homestead  in  any  event,  and  the  deed 
vested  title  to  it  in  the  son,  and  such  title 
could  not  be  affected  by  any  judgment  ren- 


dered in  this  action,  even  if  the  deed  were 
fraudulent  as  to  the  nonexempt  80.  Redmand 
V.  Hayes,  116  Minn.  403,  133  N.  W.  1016; 
Keith  V.  Albrecht,  89  Minn.  247,  94  N.  W. 
677,  99  Am.  St.  Rep.  566;  Ferguson  v.  Kum- 
ler,  27  Minn.  156,  6  N.  W.  818. 

Plaintiff  duly  objected  to  the  line  of  ques- 
tions above  mentioned;  and  urges  the  rulinors 
admitting  them,  and  the  remarks  of  the  court 
to  the  jury,  as  error.  While  incorrect,  the 
question  is  whether  they  affected  the  result 
and  consequently  were  prejudicial.  Only  one 
question  was  submitted  to  the  jury:  Wheth- 
er the  deed  had  been  executed  with  intent  to 
hinder,  delay  or  defraud  creditors.  Wliile  the 
explanation  of  the  effect  of  the  verdict  and 
of  the  effect  of  holding  the  transaction  fraud- 
11  lent  might  well  have  been  omitted,  and,  if 
stated,  should  have  been  stated  correctly;  yet 
as  the  court  further  told  the  jury  that,  if 
the  farm  reverted  to  the  estate,  the  home- 
stead would  go  to  the  widow  for  life  and  to 
the  children  after  her  death,  and  that  the 
creditors  would  have  no  claim  upon  it,  the 
jury  must  have  understood  that  the  home- 
stead was  beyond  the  reach  of  [404]  creditors 
regardless  of  whether  the  deed  was  or  was 
not  executed  with  a  fraudulent  intent.  Fur- 
thermore, immediately  after  the  explanation 
referred  to,  the  court  stated  to  the  jury  that 
''the  only  question  in  this  case  for  you  to 
consider  is  whether  or  not  the  old  man  in- 
tended bv  this  deed  to  cheat  his  creditors 
and  that  the  son  knew  of  this  intention  or 
should  have  known  it."  We  think  no  sub- 
stantial prejudice  resulted  to  plaintiff.  The 
matters  complained  of  had  no  bearing  upon 
the  question  of  the  intent  with  which  the 
deed  w^as  made  nor  upon  the  question  of  the 
consideration  for  it. 

The  fact  that  the  parents  reserved  the  use 
of  portions  of  the  buildings  does  not  concern 
plaintiff  as  the  reser>'ation  did  not  affect  the 
unexempt  80  but  was  confined  to  the  home- 
stead. Some  other  questions  are  raised  but 
do  not  require  special  mention.  We  find  no 
errors  requiring  a  reversal,  and  the  order 
appealed  from  is  affirmed. 


NOTE. 

It  is  held  in  the  reported  case  that 
against  creditors  a  conveyance  of  property- 
including  a  homestead  is  valid  as  to  the 
homestead  even  if  it  is  fraudulent  as  to  the 
unexempt  land.  The  cases  discussing  the  va- 
lidity as  against  creditors  of  a  conveyance 
of  a  homestead  are  reviewed  in  the  note  to 
McKillip  V.  Farmers'  State  Bank,  reported 
ante,  this  volume,  at  page  993. 
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though,   where   a    trustee   8u1>6iBt8   and   has 
not  been  renounced,  the  statute  does  not  run. 
[See  note  at  end  of  this  case.] 


New  York  Court  of  Appeals — November  16, 

1915. 


216  N,  T.  20S;  110  X.  E.  431. 


Xiia&itatioB  of  Aotlona  —  Iiimitatlon 
Applicable  —  Reoovery  of  EzcesslTe 
Alloirajtoe  to  Ezeoutor. 

Where  an  executor  resigned  in  1899  and 
was  discharged  of  all  liability  on  account  of 
tbe  estate,  tlie  owner  of  the  residuary  estate 
learning  in  March,  1000,  that  excessive  com- 
missions, costs,  and  allowances  had  been 
awarded  the  executor  by  the  surrogate  upon 
his  yearly  accountings,  which  the  executor 
received  in  good  faith,  such  owner's  action  to 
recover  such  excessive  allowances  is  not  one 
•*to  procure  a  judgment,  other  than  for  a 
snm  of  money,  on  the  ground  of  fraud,  in  a 
case  which,  on  the  thirty-first  day  of  Decem- 
l)€r,  1846,  was  cognizable  by  the  court  of 
chancery,"  which  Code  Civ.  Pro.  §  382,  subd. 
5,  provides  is  not  barred  until  six  years  after 
the  discovery  by  the  plaintiff  of  the  facts 
constituting  the  fraud,  since,  as  the  executor 
acted  in  good  faith,  the  surrogate's  decrees, 
if  void  in  respect  to  the  illegal  allowances, 
are  so,  not  because  procured  by  fraud,  but 
only  because  beyond  the  surrogate's  jurisdic- 
tion. 

Coma&eneea&ent  of  Runniiie  of  Staimto 
»  Right  to  8«e  »  Neoessltj  of  Prior 
Equitable  Relief. 

Tliat  equitable  relief  must  be  secured  be- 
fore the  party  entitled  thereto  can  sue  at 
law  does  not  of  itself  suspend  the  running  of 
the  six-year  statute  of  limitations  (Code  Civ. 
Pro.  §  382,  subd.  6),  providing  that  a  cause 
of  action  ''other  than  for  a  sum  of  money,  on 
the  ground  of  fraud,  in  a  case  which,  on  the 
thirty-first  day  of  December,  184(5,  was 
cognizable  by  the  court  of  chancery,"  is  not 
deemed  to  have  accrued  until  the  discovery 
by  the  plaintiff  of  the  facts  constituting  the 
fraud. 

Running  of  Limitations  against  Trna- 
tee  —  Termination  of  Trnst. 

Where  an  executor  resigned  in  1800,  his 
letters  being  revoked  and  the  estate  transfer- 
red to  his  successors,  the  surrogate  court 
awarding  him  excessive  costs,  allowances,  and 
fees,  which  he  retained  without  actual  fraud- 
ulent intention,  the  owner  of  the  residuary 
estate  being  aware  of  the  termination  of  the 
trust,  her  cause  of  action  against  the  execu- 
tor on  the  ground  that  he  was  a  constructive 
trustee  for  her  as  to  the  excessive  fees  re- 
tained by  him  was  barred  in  1900,  whether  the 
six  or  the  ten  year  statute  of  limitations  ap- 
plied, since,  where  a  trust  ends,  and  the  trus- 
tee yields  the  trust  to  a  successor,  the  statute 
of   limitations  begins   to   run   in   his  favor^ 


Spallholz  V.  Sheldariy  158  N.  Y.  App.  367, 
afiirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department. 

Action  by  Lizzie  M.  F.  Spallholz,  plaint  iff , 
against  Mark  L.  Sheldon,  defendant.  Judg- 
ment for  defendant  at  Special  Term  of  Su- 
preme Court.  Judgment  affirmed  by  Appel- 
late Division  of  Supreme  Court.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

Riohert  E.  Whalen  for  appellant. 
Wilfiam  J.  Roche  and  James  (Hbaotiy  Jr., 
for  respondent. 

[207]  Cardozo,  J. — James  C.  Ferguson, 
who  died  in  3801,  made  his  daughter,  the 
plaintiff,  the  owner  of  his  residuary  estate, 
and  appointed  the  defendant  executor  of  his 
will.  The  defendant  made  yearly  accountings 
in  the  Surrogate's  Court  until  1800.  In  that 
year  he  resigned;  the  surrogate  directed  him 
to  transfer  the  estate  to  the  general  guard- 
ians of  the  plaintiff,  then  an  infant,  and  to 
administrators  with  the  will  annexed;  and  in 
March,  1800,  upon  proof  that  this  transfer 
had  been  made,  he  was  ''discharged  of  and 
from  all  liability  and  duty  on  account  of  said 
estate."  In  1006  the  plaintiff  became  of 
age.  She  learned  in  March.  1000,  that  exces- 
sive commissions,  costs  and  allowances  had 
been  awarded  to  the  executor  upon  his  yearly 
accountings.  The  commissions  had  been  com- 
puted at  excessive  rates.  The  costs  which  in 
the  absence  of  a  contest  should  have  been 
limited  to  twenty-five  dollars  (Code  Civ.  Pro. 
§  2561,  now  §  2746)  had  been  fixed  at  sums 
varying  from  fifty  to  sixty  dollars.  In  some 
instances  there  was  an  additional  allowance 
of  a  hundred  dollars  for  the  care  and  man- 
agement of  the  investments  of  the  estate. 
There  were  no  trusts  in  the  will,  but  the 
defendant  seems  to  have  acted  as  a  trustee. 
He  took  charge,  it  is  said,  of  the  farm,  and 
gave  other  services  that  had  no  relation  to 
his  dutv  as  executor.  The  excess  of  commis- 
sions  amounted  in  all  the  years  to  $272.53; 
the  excess  of  costs  and  allowances  to  $830. 
The  defendant,  who  is  not  a  lawyer,  made  up 
his  own  accounts  and  asked  the  surrogate  to 
fix  his  commissions  and  allowances.  He  took 
what  was  awarded  to  him  without  suspicion 
of  wrong.  The  court  has  found  that  he  "re- 
ceived the  commissions  and  allowances  thu» 
made  in  good  faith;"  that  he  received  thent 
with  the  knowledge  and  consent  of  the  gen- 
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eral  guardians,  who  were  his  successors  [208] 
in  the  trust;  and  that  "there  is  no  proof  of 
any  wrongful  intent  or  dishonest  purpose." 
Indeed,  there  was  an  express  disavowal  by 
the  plaintiff's  counsel  of  any  claim  of  actual 
fraud.  In  June,  1909,  more  than  seventeen 
years  after  the  first  accounting  and  more 
than  ten  years  after  the  last  one,  the  plaintiff 
brought  this  action  to  vacate  the  decrees  of 
the  surrogate  and  reclaim  the  excessive  pay- 
ments. 

We  think  the  action  is  barred  bv  the  Stat- 
ute  of  Limitations.  The  plaintiff  insists  that 
the  action  is  one  "to  procure  a  judgment, 
other  than  for  a  sum  of  monev,  on  the 
ground  of  fraud,  in  a  case  which  on  the 
thirty-first  day  of  December,  1846,  was  cog- 
nizable by  the  Court  of  Chancery,"  and  hence 
that  the  cause  of  action  is  not  deemed  to 
have  accrued  until  the  discovery  by  the  plain- 
tiff of  the  facts  constituting  the  fraud  (Code 
Civ.  Pro.  §  382,  subd.  6).  This  is  not  an 
action  on  the  ground  of  fraud  within  the 
meaning  of  that  section.  The  defendant  acted 
in  good  faith;  and  if  the  decrees  are  void  in 
respect  of  the  illegal  provisions,  they  are 
void,  not  because  they  were  procured  by 
fraud,  but  only  for  the  reason  and  to  the 
extent  that  they  were  beyond  the  surrogate's 
jurisdiction.  We  do  not  need  to  determine 
whether  in  such  a  situation  the  intervention 
of  a  court  of  equity  is  necessary  to  set  the 
decrees  aside.  It  is  enough  for  our  present 
purpose  that  if  the  power  of  equity  is  to  be 
exerted,  it  is  not  the  presence  of  a  fraud  that 
has  called  the  power  into  play.  Tliat  equita- 
ble relief  is  necessarv  does  not  of  itself  sus- 
pend  the  running  of  the  statute.  The  ground 
of  the  relief  is  the  decisive  consideration 
(Carr  v.  Thompson,  87  N.  Y.  160). 

If  there  was  no  fraud  in  the  procurement 
of  the  decrees,  the  question  remains  whether 
there  was  fraud  in  the  retention  of  the  exces- 
sive payments  under  the  decrees.  The  defend- 
ant is  no  longer  chargeable  as  the  trustee  of 
an  express  or  subsisting  trust.  He  ceased  to 
be  executor  in  1899;  his  letters  were  revoked; 
and  the  estate  was  [209]  transferred  to  his 
successors  fCode  Civ.  Pro.  §  2690,  now 
§  2573).  All  this  was  done  with  the  knowl- 
edge of  the  plaintiff.  From  that  time  the 
only  trustees  of  a  subsisting  trust  have  been 
the  general  guardians  and  the  administrators 
with  the  will  annexed.  Wliile  an  express 
trust  subsists  and  has  not  been  openly  re- 
nounced, the  Statute  of  Limitations  does  not 
Tun  in  favor  of  the  trustee  (Kane  v.  Blood- 
good,  7  Johns.  Ch.  (N.  Y.)  90;  Lammer  v. 
Stoddard,  103  N.  Y.  672,  9  N.  E.  328).  But 
after  the  trust  relation  is  at  an  end,  and  the 
trustee  has  yielded  the  estate  to  a  successor, 
the  rule  is  different  (Clarke  v.  Boorman,  18 
Wall.  493,  509,  21  U.  S.  (L.  ed.)  904;  Gil- 
more  v.  Ham,  142  N.  Y.  1,  10,  36  N.  E.  826, 


40  Am.  St.  Rep.  554).  The  running  of  the 
statute  then  begins,  and  only  actual  or  in- 
tentional fraud  will  be  effective  to  suspend 
it  (Clarke  v.  Boorman,  supra;  Olmstead  v. 
Dodd,  144  App.  Div.  809,  810,  129  X.  Y'.  S. 
519;  Finnegan  v.  McGuffog,  139  App.  Div. 
899,  900,  123  N.  Y.  S.  639,  203  N.  Y.  342. 
96  X.  E.  1015;  Glover  v.  Xational  Bank  of 
Commerce,  156  App.  Div.  2^7,  256,  141  N. 
Y.  S.  409;  Carr  v.  Thompson,  87  X.  Y.  160  K 
That  the  defendant  was  guilty  of  such  fraud 
there  is  no,  claim.  Whether  the  period  of 
limitation  be  six  or  ten  years,  the  cause  of 
action  has  been  barred. 

The  judgment  should  be  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.,  Chase,  CoUin,  Cud- 
deback,  Seabury  and  Pound,  JJ.,  concur. 

Judgment  affirmed. 

KdTE. 

AppUoation  of  Statute  of  Iiimitatioms 
MM  between  Tmstee  and  BeBefieiary 
of  Express  Trust. 

Introductory,  1018. 
General  Rule,  1018. 
Application  of  Rule,  1019. 
Qualification  of  Rule,  1021. 
Rule  in  England,  1022. 

Introductory, 

It  is  the  purpose  of  this  note  to  review  ttie 
recent  decisions  passing  on  the  application  of 
the  statute  of  limitatiofis  as  between  the  trus- 
tee and  the  beneficiary  of  an  express  trust. 
The  earlier  cases  involving  that  question  are 
collected  in  the  notes  to  Felkner  v.  Dooly,  3 
Ann.  Cas.  199:  Glennon  v.  Harris,  13  Ann. 
Cas.  1163;  and  Hopkins  y.  Clyde,  104  Am.  St. 
Rep.  737. 

General  ILuXe* 

The  statute  of  limitations  does  not  ordi- 
narily apply  as  between  the  trustee  and  the 
beneficiary  of  an  express  trust  of  a  con- 
.tinning  character  until  there  has  been  a 
repudiation  of  the  trust  by  the  trustee,  and 
.knowledge  thereof  is  brought  home  to  the 
beneficiary. 

ComadiJk, — Freeman  v.  DuBlois,  9  Domin- 
ion L.  Rep.  652,  11  East.  L.  Rep.  (Nova 
Scotia)  573;  Houghton  v.  Bell,  23  Can.  Sup. 
Ct.  498. 

Alabama. — Snodgrass  v.  Snodgrass,  1S5 
Ala.  155,  64  So.  594.  See  also  Cruse  ▼. 
Kidd,  195  Ala.  22,  70  So.  166;  Smith  v. 
Dallas  Compress  Co.  195  Ala.  534,  70  So.  662. 

California. — Title  Ins.  ete.  Co.  v.  Ingersoll, 
158  Cal.  474,  111  Pac.  860:  Taylor  v.  Morris, 
163  Cal.  717,  127  Pac.  66;  Lamb  ▼,  Lamb,  171 
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Cal.  577,  153  Pac.  913;  MacMullan  v.  Kelly, 
19  Cal.  App.  700,  127  Pac.  819,  affirming  on 
rehearing  124  Pac.  93. 

Oolarado. — Bowes  v.  Cannon,  50  Colo.  262, 

116  Pac.  336. 

Connecticut. — Gray  v.  Goddard,  90  Conn. 
561,  98  Atl.  126. 

Indiana, — Terry  v.  Davenport,  112  N.  B. 
998. 

KenHteky.— Smith  v.  Smith,  121  S.  W. 
1002;  Blakley  v.  Hanberry,  126  8.  W.  703. 

Maryland. — ^Morton  v.  Harrison,  111  Md. 
536,  75  Atl.  337.  See  also  Tyson  v.  George's 
Creek  Coal,  etc.  Co.  115  Md.  564,  81  Atl.  41. 

Massachusetts. — Greenfield  Sav.  Bank  v. 
Abercrombie,  211  Mass.  252,  Ann.  Cas.  1913B 
420,  97  N.  E.  897,  39  L.R.A.(N.S.)  173; 
Allen  V.  Stewart,  214  Mass.  109,  100  N.  E. 
1092;  Schmidt  v.  Schmidt,  216  Mass.  572,  104 
:N.  E.  474;  Rice  v.  Merrill,  223  Mass.  279,  111 
K.  E.  860.  See  also  Smith  v.  Norton,  214 
Mass.  593,  102  N.  E.  270. 

Michigan, — Hatt  v.  Green,  180  Mich.  383, 
147  N.  W.  593. 

Minnesota. — Johnston  ▼.  Johnston,  107 
Minn.  109,  119  N.  W.  652. 

Missouri. — Watson  v.  Payne,  143  Mo.  App. 
721,  128  S.  W.  238. 

A'06ra«X;a.— See  Holmes  v.  Doll,  162  N.  W. 
487. 

y&vada. — See  Levy  v.  Ryland,  32  Nev.  460, 
109  Pac.  905. 

New  Jersey. — Jones  v.  Haines,  79  N.  J. 
Eq.  110,  80  Atl.  943. 

Xeu)  York. — Matter  of  Woods,  70  Misc.  467, 
128  N.  Y.  S.  1102;  Matter  of  Ralph,  91  Misc. 
37:},  165  N.  Y.  S.  147;  Woolley  v.  wStewart, 
169  App.  Div.  678,  155  N.  Y.  S.  169;  Kellogp 
V.  Kellogg,  169  App.  Div.  395,  155  N.  Y.  S. 
310;  Mitchell  v.  Mitchell,  170  App.  Div.  452, 
156  N.  Y.  8.  76;  Townsend  v.  Growner,  125 
N.  Y.  S.  329,  affirmed  145  App.  Div.  906,  129 
N.  Y.  S.  1148.    And  see  the  reported  case. 

Pennsylvania. — Smith  v.  Smith,  38  Pa. 
Super.  Ct.  251. 

South  Dofcofa.-^See  Centerville  v.  Turner 
County,  26  S.  D.  300,  126  N.  W.  605. 

rfiorcM.— Wingo  v.  Rudder,  120  S.  W.  1073 ; 
Smith  V.  Olivarri,  127  S.  W.  235 ;  Japahet  ▼. 
Pullen,  133  S.  W.  441;  Watson  v.  Dodson, 
143  S.  W.  329;  Farrell  v.  Cogley,  146  S.  W. 
315;  Comanche  County  v.  Burks,  166  S.  W. 
470;  Yeaman  v.  Galveston  City  Co.  173  S. 
•W.  489;  167  S.  W.  710. 

Virginia. — ^Hanover    County    v.    Vaughan, 

117  Va.  146,  83  S.  E.  1056. 
Washimgton.-'-See    Garvey   ▼.    Garvey,    62 

Wash.  516,  101  Pac.  45. 

Wisconsin. — ^In  re  McClear,  147  Wis.  60, 
132  N.  W.  639.  See  also  State  v.  Milwaukee, 
162  Wis.  228,  138  N.  W.  1006. 

Wyoming. — Weltner  v.  Thurmond,  17  Wyo. 
268,  98  Pac.  690,  99  Pac.  1128,  129  Am.  St. 
Rep.  1113. 
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The  reason  for  the  rule  was  indicated  in 
Terry  v.  Davenport  (Ind.)  112  N.  E.  998, 
wherein  it  was  said :  "It  is  true  that  statutes 
of  limitation  do  not  commence  to  run  in  cases 
of  express  continuing  trusts,  until  repudia- 
tion thereof,  because  the  possession  of  the 
trustee  is  presumed  to  be  that  of  the  benefi- 
ciary«    Wood  on  Limitations,  sec  200." 

Application  of  Rule, 

It  has  been  held  that  an  executor  is  the 
trustee  of  an  express  trust  in  whose  favor 
the  statute  of  limitations  against  an  action 
by  the  beneficiaries  will  not  run  until  there 
has  been  an  accounting  or  a  repudiation  of 
the  trust  by  him.  Matter  of  Woods,  70  Misc. 
467,  128  N.  Y.  S.  1102;  Japhet  v.  Pullen 
(Tex.)  133  S.  W.  441.  See  also  Kellogg  v. 
Kellogg,  169  App.  Div.  395,  153  N.  Y.  S.  310; 
Farrell  v.  Cogley  (Tex.)  146  S.  W.  315.  Tlie 
same  rule  has  been  applied  to  a  guardian. 
Mitchell  v.  Mitchell.  170  App.  Div.  452. 
156  N.  Y.  S.  76.  And  a  like  rule  is  held 
to  apply  to  an  administrator.  Wingo  v. 
Rudder  (Tex.)  120  S.  W.  1073;  In  re  Mc- 
Clear, 147  WMs.  60,  132  N.  W.  539.  See 
also  Gray  ▼.  Goddard,  90  Conn.  561,  98  Atl. 
126,  wherein  it  was  said :  "An  administrator 
remains  in  the  position  of  continuing  trustee, 
until  the  final  settlement  of  his  administra- 
tion account,  but,  after  such  settlement,  the 
statute  of  limitations  commences  to  run  in 
his  favor."  As  to  the  limitation  of  an 
action  to  compel  an  accounting  by  a  personal 
representative  see  the  note  to  Salmon  v. 
Wynn,  16  Ann.  Cas.  478.  As  to  the  running 
of  the  statute  of  limitations  against  an 
action  on  a  guardian's  bond  see  the  note  to 
Gronna  v.  Goldammer,  Ann.  Cas.  1916A  165. 

In  Hanover  County  v.  Vaughan,  117  Va. 
146,  83  S.  E.  1056,  it  was  said  that  "a  county 
treasurer  is  an  express  trustee  and  cannot 
avail  himself  of  the  plea  of  the  statute  of 
limitations  as  to  moneys  in  his  hands  as 
treasurer."  i 

In  Greenfield  Sav.  Bank  v.  Abercrombie, 
211  Mass.  252,  Ann.  Cas.  1913B  420,  97  N.  E. 
897,  39  L.R.A.(N.S.)  173,  it  was  held  that 
the  trustees  of  a  savings  bank  stood  as  to 
the  bank  and  its  depositors  in  the  position 
of  trustees  of  a  direct  trust  and  that  con- 
•s^uently  the  statute  of  limitations  did  not 
begin  to  run  against  an  action  to  hold  them 
liable  for  losses  occurring  as  a  result  of  the 
violation  of  their  duty,  until  the  cestui  que 
trust  had  learned  of  the  trustees'  wrongdoing 
and  their  practical  repudiation  of  the  trust. 

In  MacMullan  v.  Kelly,  19  Cal.  App.  700, 
127  Pac.  819  {affirming  on  rehearing  124  Pac. 
93),  it  was  held  that  the  statute  of  limita- 
tions did  not  run  against  an  action  for  the 
recovery  by  the  taxpayers  of  the  excess  funds 
which  were  accumulated  by  the  collection  in 
advance  of  taxes  on  unsecured  personal  prop- 
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erty,  until  there  was  a  demand  for  their 
return.  And  in  Comanche  County  v.  Burks 
(Tex.)  166  S.  W.  470,  the  doctrine  *hat  limi- 
tations will  not  run  in  favor  of  a  trustee  until 
after  repudiation  of  the  trust  and  notice 
thereof  brought  home  to  the  beneficiaries 
was  held  to  apply  in  an  action  against  a 
county  for  a  wrongful  diversion  of  the  per- 
manent school  funds. 

In  Bowes  v.  Cannon,  50  Colo.  262,  116  Pac. 
336,  it  appeared  that  a  deed  of  trust  which 
was  executed  as  security  for  corporate  bonds 
provided  that  the  bonds  should  be  delivered 
by  the  trustee  to  the  order  of  tlie  corporation. 
Several  bonds  were  issued  and  an  order  was 
given  by  the  corporation  to  the  trustee  to 
hold  them  subject  to  the  order  of  the  owner. 
The  bonds  were  delivered  to  a  person  unlaw- 
fully assuming  to  be  the  agent  of  the  owner. 
It  was  held  that  the  statute  of  limitations 
did  not  commence  to  run  against  an  action 
to  enforce  the  trust  until  a  demand  was  made 
by  their  owner  on  the  trustee  for  the  bonds. 
*  In  Weltner  v.  Thurmond,  17  Wyo.  268,  98, 
Pac.  690,  99  Pac.  1128,  129  Am.  St'  Rep.  1113, 
it  appeared  that  a  deed  was  executed  in  pay- 
ment of  a  mortgage  held  by  the  grantee 
against  the  grantor.  A  contract  was  also 
entered  into  between  the  parties  whereby  ii 
Avas  stipulated  that  if  the  property  was  sold 
by  the  grantee  for  more  than  the  amount  due 
on  the  mortgage  debt,  the  excess  was  to  be 
paid  to  the  grantor.  It  was  held  that  an 
express  trust  was  created  and  that  the  bar  of 
limitations  did  not  apply  to  an  action  by  the 
grantor  to  redeem  the  property  or  to  have  it 
sold  and  the  proceeds  applied  according  to 
the  agreement. 

In  Schmidt  v.  Schmidt,  216  Mass.  572,  104 
N.  E.  474,  in  holding  that  the  statute  of  limi- 
tations did  not  apply  under  the  circumstances 
disclosed,  the  court  said:  "The  evidence  on 
behalf  of  the  plaintiff  proved,  if  believed, 
that  on  July  6,  1901,  he  made  a  valid  transfer 
of  the  interest  in  his  father*s  estate  that  he 
acquired  under  the  term«  of  his  mother's  will; 
that  the  defendant  paid  therefor  the  sum  of 
$1,500;  that  this  money  was  g^iven  back  to 
the  defendant  under  his  agreement  to  take 
care  of  it  for  the  plaintiff,  and  to  repay  it 
with  interest  wlienever  he  might  ask  for  it; 
and  that  the  plaintiff  made  a  demand  for  the 
money  in  February,  1908.  On  these  facts  the 
plaintiff  was  entitled  to  recover  unless  his 
claim  was  barred  by  the  statute  of  limita- 
tions.  On  the  plaintiff's  jstory  the  deposit 
of  this  money  created  something  more  than 
the  ordinary  relation  of  debtor  and  creditor. 
The  defendant's  proposal,  to  which  the  plain- 
tiff assented,  was:  *You  had  better  sign 
over  what  is  coming  to  you  from  your 
mother's  estate,  and  I  will  take  care  of  it,  the 
same  as  I  have  done  other  money;  as  you 
know,  I  can  take  care  of  it  better  than  you 


can  yourself;  and  1  will  pay  your  interest? 
on  it,  and  any  time  you  want  it  come  to  me 
and  I  will  give  it  to  you.*  •  At  that  time  the 
defendant  was  trustee  under  their  father's 
will  for  the  benefit  of  the  plaintiff,  and  it 
could  be  found  that  at  other  times  the  plain- 
tiff had  given  his  brother  money  to  keep  for 
him.  Considering  not  only  the  language  but 
the  conduct  of  the  parties  .with  reference  to 
this  transaction,  interpreted  in  the  light 
of  their  customary  dealings  with  each  other, 
the  jury  well  may  have  concluded  that  the 
money  was  to  be  held  bv  the  defendant  for  an 
indefinite  time,  and  in  trust  for  the  plaintiff. 
Under  these  circumstances  the  statute  of 
limitations  would  not  begin  to  run  in  favor 
of  the  defendant  until  the  trust  was  re- 
pudiated or  otherwise  terminated  to  the 
knowledge  of  the  beneficiary;  which,  under 
the  facts  in  this  case,  was  not  until  sk. 
demand  for  the  money  was  made  in  190S.*' 

In  Johnston  v.  Johnston,  107  Minn.  109, 
119  N.  W.  652,  it  appeared  that  a  partner 
advanced  money  to  his  copartner  to  be  in- 
vested for  him,  which  was  never  accounted 
for.  Through  the  fraud  of  the  copartner  a. 
settlement  of  the  partnership  affairs  was  had 
and  a  release  of  all  claims  was  obtained. 
After  his  death,  an  action  was  brought  to 
rescind  the  settlement  and  to  obtain  an  ac- 
counting of  the  money  advanced.  It  was  held 
that  the  statute  of  limitations  was  not  ap- 
plicable. 

In  Watson  v.  Dodson  (Tex.)  143  S.  W. 
329,  it  was  held  that  the  rendering  of  a 
stated  account  by  the  trustee  of  a  continuinj^ 
trust  to  his  cestui  que  trust  on  the  mingljng;- 
of  the  trust  funds  by  the  trustee  with  his  own 
funds  did  not  start  running  the  statute  of 
limitations  in  favor  of  the  trustee. 

In  Freeman  v.  DuBlois,  11  East.  L.  Rep. 
573,  9  Dominion  L.  Rep.  552,  the  evidence 
showed  that  the  money  sought  to  be  recovered 
w;as  handed  to  the  defendant  for  the  special 
purpose  of  taking  up  a  mortgage  to  a  third 
person,  under  false  and  fraudulent  rep- 
resentations by  the  defendant  that  he  was 
the  authorized  agent  of  the  mortgagee.  It 
was  held  that  under  the  circumstance  the 
defendant  became  an  express  trustee  for  the 
plaintiff  in  whose  favor  the  statute  of  limi- 
tations did  not  apply. 

In  Yeaman  v.  Galveston  City  Co.  (Tex.  > 
173  S.  W.  489  (certified  questions  answered 
167  S.  W.  710),  in  dincussing  the  applicability 
of  the  statute  of  limitations  between  a  stock- 
holder and  a  corporation  holding  its  capital 
and  assets  in  trust,  the  court  said:  **\Ve 
think  sound  reason  and  the  weight  of 
authority  supports  the  general  proposition 
that  a  corporation  which  holds  its  capital 
and  assets  in  trust  for  the  benefit  of  its 
stockholders  cannot  successfully  plead  limi- 
tation or  lapse  of  time  against  the  assertion 
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by  a  stockholder  of  his  rights  as  such,  and 
that  the  general  rule  that  a  trustee  cannot 
plead  limitation  against  the  demand  of  his 
beneficiary,  unless  there  has  been  a  re^ 
pudiation  of  the  trust  and  notice  thereof 
brought  home  to  the  beneficiary,  is  applicable 
to  the  relations  which  exist  between  a  corpo- 
ration and  its  stockholders." 


Qualification  of  Rule, 

It  has  been  held  in  several  cases. that  the 
statute  of  limitations  applies  as  between  the 
trustee  and  beneficiary  of  an  express  trust 
where  the  trust  is  not  of  a  continuing 
character  or  there  is  a  legal  right  of  pos- 
siession  in  the  beneficiary.  Baugh  v  Baugh, 
159  Ky.  320,  167  S.  W.  124;  Pollard  v.  Allen 
(Tex.)  171  S.  W.  530.  In  the  case  first  cited 
it  appeared  that  a  testatrix  by  her  will 
authorized  her  son  to  sell  her  residence  and 
out  of  the  funds  arising  from  the  sale  to  dis- 
charge the  indebtedness  of  another  son  owing 
to  her  daughter-in-law.  The  land  was  sold 
by  the  son  and  part  of  the  indebtedness  was 
paid.  In  an  action  by  the  daughter-in-law's 
administratrix  to  recover  the  balance  it  was 
held  that  the  defense  of  the  statute  of  limi- 
tations would  prevail  as  against  an  objection 
that  the  statute  did  not  run  because  of  the 
relation  of  trust  between  the  son  and  the 
daughter-in-Taw.  In  Pollard  v.  Allen  (Tex.) 
171  S.  W.  530,  it  appeared  that  money  was 
given  by  one  person  to  another  under  an 
agreement  that  the  latter  was  to  put  the 
money  out  on  interest  for  the  former.  It 
was  held  that  while  an  express  or  direct  trust 
might  have  been  created  it  was  not  a  con- 
tinuing trust  as  to  which  the  statute  of  limi- 
tations did  not  run  as  between  the  parties. 

In  Reid  v.  Reid,  237  Pa.  St.  182,  85  Atl.  87, 
it  appeared  that  a  trustee  had  in  its  hands  a 
811  m  of  money  arising  from  the  sale  of  the 
property  of  two  corporations  under  an  ar- 
rangement whereby  the  fund  was  to  be  ap- 
plied first  to  the  liquidation  of  the  debts  of 
the  corporations.  In  a  proceeding  for  a  prop- 
er distribution  of  the  fund  a  claim  against 
the  corporations  was  disallowed  because  it  was 
barred  by  limitations  the  court  saying:  "The 
declaration  by  the  defendant  company  and  all 
of  the  surrounding  facts  show  that  the  trust 
was  intended  for  the  benefit  of  the  stock- 
holders of  the  two  corporations  whose  prop- 
erty had  been  sold,  and  that  its  real  purpose 
was  to  secure  a  proper  distribution  to  them 
of  the  net  assets  arising  therefrom;  but  of 
course  the  trust  could  not  have  been  sustained 
in  law  had  it  failed  to  give  priority  to  all 
creditors  holding  enforceable  claims  against 
these  corporations.  Tliere  is,  however,  no 
evidence  that  the  trust  was  ever  intended  to 
apply  so  as  to  revive  stale  unenforceable 
claims    or    to    have    the    effect    of    keeping 
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r.  205, 
alive  claims  that  otherwise  would  have 
become  outlawed,  and  we  cannot  agree  witli 
the  appellant's  contention  that  it  should 
be  so  viewed.  Certainly,  so  far  as  creditors 
are  concerned,  it  cannot  be  maintained  that 
the  defendant  ^company  held  the  funds  upon 
a  technical  trust  falling  exclusively  within 
the  jurisdiction  of  equity,  as  to  which  the 
statute  of  limitations  would  have  no  ap- 
plication; it  was  a  trust  primarily  for  the 
stockholders  of  the  two  corporations,  and 
incidentally  for  the  benefit  of  creditors  who 
had  enforceable  claims  against  these  corpo- 
rations, and  all  such  claims  could  have 
been  enforced  by  actions  at  law  as  well  as  in 
equity;  cases  of  this  character  are  'not  with- 
out the  operation  of  the  statute  of  limitations 
under  the  notion  of  a  trust,  although  they 
are  cases  of  express  and  direct  trusts.' " 

When  a  trust  is  terminated,  the  statute 
of  limitations  begins  to  run  as  between  the 
trustee  and  the  beneficiary  Boydstun  v. 
Jacobs,  38  Nev.  175,  147  Pac.  447;  Olmstead 
v.  Dodd,  144  App.  Div.  809,  129  N.  Y.  S. 
519;  Honea  v.  Arledge,  56  Tex.  Civ.  App. 
296,  120  S.  W.  508.  See  also  the  reported 
case.  And  see  the  cases  cited  throughout 
this  subdivision.  Thus  in  Olmstead  v. 
Dodd,  supra,  it  appeared  that  a  trust  was 
created  for  the  use  of  the  grantor,  the  trust 
to  terminate  on  his  death  and  the  residue  of 
the  property  to  be  turned  over  to  his  daugh- 
ters. In  an  action  by  one  of  the  daughters 
of  the  grantor  after  his  decease  to  compel  an 
accounting  by  the  trustee,  it  was  held  that 
the  statute  of  limitations  started  to  run  at 
the  death  of  the  grantor  because  the  trust 
was  no  longer  a  subsisting  active  one. 
Compare  Jones  v.  Haines,  79  N.  J.  Eq.  110, 
80   Atl.   943. 

The  statute  commences  to  run  from  the 
time  a  trust  is  repudiated  to  the  knowledge 
of  the  beneficiary.  Benedict  v.  New  York, 
235  Fed.  258;  Goodno  v.  Hotchkiss,  237  Fed. 
686;  Cortelyou  v.  Imperial  Land  Co.  166 
Cal.  14,  134  Pac.  981;  Caro  v.  WoUenberg. 
68  Ore.  420,  134  Pac.  866;  Dennison  v.  Barney, 
49  Colo.  442,  113  Pac.  519;  Olympia  Min. 
etc.  Co.  V.  Kerns,  24  Idaho  481,  135  Pac. 
255;  Murry  v.  King,  153  Mo.  App.  710,  135  S. 
W.  107 ;  Boydstun  v.  Jacobs,  38  Nev.  175,  147 
Pac.  447;  Caro  v.  WoUenberg,  68  Ore.  420, 
130  Pac.  866;  Montague  v.  Priester,  82  S.  C. 
492,  64  S.  E.  393;  Horan  v.  O'Connell 
(Tex.)  144  S.  W.  1048;  Weltner  v.  Thur- 
mond, 17  Wyo.  268,  98  Pac.  590,  99  Pac.  1128, 
129  Am.  St.  Rep.  1113.  See  also  Young  v. 
Walker,  224  Mass.  491,  113  X.  E.  363. 
Thus  in  Dennison  v.  Barney,  supra,  it  was 
held  that  the  refusal  by  a  grantee  to  re- 
deliver a  deed  to  the  grantor  in  accordance 
with  a  promise  made  to  him  and  the  refusal 
to  reconvey  the  land  covered  by  the  deed, 
was  such  a  repudiation  of  the  trust  as  to 
start  running  the  statute. 
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In  Montague  v.  Priestcr,  82  S.  C.  492,  64 
•S.  E.  393,  rt  appeared  that  money  was  turned 
over  by  a  mortgagor  to  another  person 
hy  whom  it  was  to  be  paid  to  the  mortgagee. 
The  third  person  instead  of  paying  the 
money  to  the  mortgagee  applied  it  to  an 
account  between  himself  and  the  mortgagor. 
A  statement  of  account  showing  the  ap- 
plication of  the  money  was  not  objected  to 
by  the  mortgagor.  It  was  held  that  there 
was  a  repudiation  of  the  trust  so  as  to  start 
the  running  of  the  statute  of  limitations  be- 
tween the  mortgagor  and  the  third  person. 

It  seems  that  the  death  of  one  of  the 
parties  to  an  express  trust  causes  the  stat- 
ute of  limitations  to  run  from  that  time* 
Murry  v.  King,  163  Mo.  App.  710,  136  S.  W. 
107;  Lowder  v.  Hathcock,  160  N.  C.  438,  64 
8.  £.  194.  See  also  Honca  v.  Arledge,  66  Tex. 
Civ.  App.  296,  120  S.  W.  606.  Thu«  in 
Lowder  v.  Hathoock,  supra,  it  was  held  tlutt 
the  death  of  a  ward  terminated  the  express 
trust  arising  out  of  the  relationship  of 
guardian  and  ward  and  that  the  statute  of 
limitations  ran  in  favor  of  the  guardian 
from  that  time. 


the  trust  estate  and  the  other  was  entitled 
to  the  corpus  on  the  death  of  the  life  tenant 
It  was  held  that  the  statute  did  not  apply 
as  to  the  action  by  the  remainderman,  but 
that  under  the  circumstances  of  the  case  as  to 
the  life  tenant  the  relaticm  of  debtor  and 
creditor  between  him  und  the  trustee  bene- 
ficiary existed  within  the  terms  of  the 
statute  and  that  the  payment  of  instalments 
due  within  the  period  of  limitations  would 
not  have  the  eifect  of  raisiog  an  implication 
of  a  promise  to  pay  instalments  due  prior 
to  that  period. 
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69  Fla.  16;  67  So.  226. 


Hule  in  England 

In  England  a  statute  (Trustee  Act  of 
188^,  §  8)  provides  as  follows:  "In  any 
action  or  other  proceeding  against  a  tnis* 
tee  or  any  person  claiming  through  him, 
except  where  the  claim  is  founded  upon 
anv  fraud  or  fraudulent  breach  of  trust  to 
which  the  trustee  was  party  or  privy,  or  is 
to  recover  trust  property,  *  or  the  proceeds 
thereof  still  retained  by  the  trustee,  or 
previously  received  by  the  trustee  and  con- 
verted to  his  own  use,  ...  if  the  action 
or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to 
which  no  existing  statute  of  limitations  ap*- 
plies,  the  trustee  or  person  claiming  throu^ 
him  shall  he  entitled  to  the  benefit  of  and  be 
at  liberty  to  plead  the  lapse  of  time  as  a  bar 
to  such  action  or  other  proceeding  in  the 
like  manner  and  to  the  like  extent  as  if  the 
claim  had  been  against  him  in  an  action  of 
debt  for  money  had  and  received,  .  .  .  but 
shall  not  begin  to  run  against  any  bene- 
ficiary unless  and  until  the  interest  of  such 
beneficiary  shall  be  an  interest  in  posses- 
sion."  In  the  case  of  In  re  Fountaine 
[1909]  2  Ch.  (Eng.)  382,  78  L.  J.  Ch.  648, 
101  L.  T.  N.  S.  83,  25  Times  L.  Rep.  689, 
an  action  was  brought  by  a  beneficiary 
under  a  will  to  hold  the  trustees  under  the 
will  liable  to  the  trust  estate  for  moneys  not 
invested  by  the  latter.  It  appeared  that  the 
triiHtees  employed  a  solicitor  in  the  execution 
of  tho  trusts  of  the  will,  and  the  funds  were 
misappropriated  by  him.  One  of  the  plain- 
tiffs was  entitled  for  her  life  to  the  income  of 
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Statute  of  lanitAtiMin. 

A  foreign  corporation,  transacting  business 
in  Florida,  which  maintains  an  agent  in  such 
state,  upon  whom  process  may  be  served  in 
accordance  with  the  provisions  of  paragraph 
5  of  section  1406  of  the  General  Statutes  of 
Florida,  and  against  which  a  personal  judg- 
ment may  be  rendered,  is  entitled  to  plead 
the  statute  of  limitations  in  an  action  insti- 
tuted against  such  corporation. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Marion  county: 
Bullock,  Judge. 

Action  by  M.  J.  Roess,  plaintiff,  against 
Malsby  Company,  defendant.  Judgment  for 
defendant.  Plaintiff  brings  error.  Tlie  facts 
are  stated  in  the  opinion.    Aftibmed. 

H,  M,  Bampton  for  plaintiff  in  error. 
R,  A.  Burford  ioT  defendant  in  error. 

[16]  Shaoklefobd,  J. — M.  J.  Roess,  doing 
business  under  the  name  and  style  of  Roess 
Lumber  Company,  instituted,  an  action  of 
assumpsit  against  the  Malsby  Company,  a 
corporation  organized  under  tiie  laws  of  the 
State  of  Georgia  and  doing  business  in  Marion 
County,  Florida.  Tlie  defense  relied  upcm  is 
set  forth  in  the  following  plea: 

**And  for  a  third  and  jfurther  plea  this  de- 
fendant says  that  the  said  alleged  cause  of 
action  sued  upon  in  this  cause  did  not  accrue 
within  three  years  before  the  commencement 
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of  plaintiff's  aciioB.  Tliat.the  said  defendant 
18  a  foreign  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Georgia, 
and  was  doing  business  in  the  State  of  Flor- 
ida and  kept  and  maintained  an  a^ont  trans- 
actiug  business  for  it  in  said  State  of  Florida, 
upon  whom  any  process  against  said  de- 
fendant could  have  been  served  in  pursuance 
of  paragraph  5  of  section  1406  of  the  Gen- 
eral Statutes  of  the  State  of  Florida,  at  the 
time  of  t^e  commencelnent  of  plf^iptiff^s  ac- 
tion and  continuously  immediately  prior 
thereto  for  a  period  of  more  than  three  years." 

To  this  plea  the  plaintiff  interposed  thd 
following  demurrer: 

**Now  cojtaes  the  plaintiff  in  the  above  cause, 
by  its  undersigned  attorney,  and  demurs  to 
the  third  plea  of  defendant  of  the  statute 
of  limitatic^a  filed  herein,  and  says  that  the 
same  is  bad  in  substance,  and  for  points  of 
law  to  be  argued  in  support  of  this  demurrer, 
said  plaintiff  states  the  following: 

'*1.  That  the  domicile  of  a  foreigir  corpora- 
tion is  in  the  State  under  the  laws  of  which 
it  was  organized  and  incorporated,  and  de- 
fendant is  therefore  a  non-resident  of  [17] 
the  State  of  Florida,  and  not  entitled  to  in- 
voke or  rely  upon  the  statute  of  limitations. 

**2.  The  mere  fact  that  a  corporation  or- 
ganized  and  existing  under  the  laws  of  an- 
other State,  and  not  under  the  laws  of  the 
State  of  Florida,  may  keep  and  maintain  aA 
agent  in  the  State  of  Florida  for  the  trans- 
action of  its  customary  business,  and  upon 
whom  process  could  have  been  served  under 
paragraph  5,  of  section  1406  of  the  General 
Statutes  of  the  State  of  Florida,  does  not 
authorize  or  permit  such  foreign  corporation 
to  rely  upon  or  plead  to  statute  of  limita- 
tion." 

The  following  proceedings  were  then  had: 

'The  sole  question  argued  and  submitted 
under  the  demurrer  is  whether  a  foreign  cor- 
poration may  plead  and  rely  upon  the  statute 
of  limitations  in  this  State,  the  defendant 
contending  that  a  foreign  corporation  doing 
business  in  this  State,  and  having  an  agent 
in  the  State,  upon  whom  service  of  process 
could  be  made,  is  just  as  much  entitled  to 
plead  and  rely  upon  the  statute  of  limita- 
tions as  would  be  a  domestic  corporation. 
This  question,  so  far  as  this  court  is  advised, 
has  not  Wen  directly  passed  upon  by  the  Su- 
preme Court  of  this  State ;  nor  does  it  appear 
to  have  been  raised  in  any  case  that  has  been 
called  to  the  court's  attention.  The  courts 
construing  similar  provisions  of  statutes  are 
not  at  all  in  harmony,  one  line  holding  that 
a  foreign  corporation  cannot  invoke  the  stat- 
ute of  limitations,  and  the  other  line  holding 
just  as  positively  that  it  can.  The  abstract 
proposition  that  a  foreign  corporation  cannot 
invoke  the  provisions  of  the  statutes  of  limi- 


tations I  cannot  agree  with.  If  such  were 
the  law,  then  we  would  have  a  condition  pro- 
viding for  [18]  the  serving  and  bringing  intp 
court  of  a  foreign  corporation,  through  its 
local  agents,  to  answer  demands  against  it, 
and  then  denying  to  it  the  other  provisions 
of  the  statute  in  answer  to  those  demands 
upon  the  sole  theory  that  its  domicile  is  out 
of  the  State. 

''It  is  ordered  and  adjudged  that  the  said 
den^urrer  be,  and  is,  hereby  overruled,  to 
which  ruling  the  plaintiff  excepts. 

"At  the  time  of  making  this  order  the  plain- 
tiff being  present  in  court  by  his  attorney, 
announced  that  the  plaintiff  did  not  desire 
to  make  further  reply  to  defendant's  third 
plea  of  the  statute  of  limitations,  and  there- 
upon declined  and  refused  to  join  issue  or  to 
make  replication  to  said  third  plea,  and  an- 
nounced in  open  court  that  the  said  plaintiff 
did  not  desire  to  join  issue  or  reply  further 
to  said  plea,  or  to  join  issue  upon  or  reply  to 
the   first  plea. 

''And  it  appearing  to  the  court  that  by  rea- 
son of  plaintiff's  refusal  to  join  issue  upon, 
or  otherwise  reply  to  said  pleas  that  said 
action  cannot  be  tried,  the  said  ruling  upon 
demurrer  is  therefore  made  final,  and  it  is 
ordered  and  adjudged  that  this  action  be  and 
the  same  is  hereby  dismissed  at  the  cost  of 
the  plaintiff,  and  that  the  defendant  go 
hence  without  pay,  and  recover  its  costs  in 
this  behalf  expended  taxed  by  the  Clerk  at 
Two  Dollars. 

'*Done  and  ordered  at  Chambers  at  Oca  la, 
Florida,  on  this-  10th  day  of  July,  A.  D. 
1914. 

"W.  S.  Bullock,  Judge." 

As  is  agreed  by  the  respective  counsel  for 
the  parties  litigant  the  only  point  presented 
to  us  for  determination  [19]  is  as  to  whether 
or  not  a  foreign  corporation  can  plead  the 
statute  of  limitations  as  a  defense  to  an  ac- 
tion in  the  courts  of  Florida.  The  plaintiff 
in  error  relies  upon  paragraph  4  of  Section 
1715  of  the  General  Statutes  of  Florida, 
which  reads  as  follows:  "If,  when  the  cause 
of  action  shall  accrue  against  a  person,  he  is 
out  of  the  State,  the  action  may  be  commenced 
within  the  term  herein  limited  after  his  re- 
turn to  the  State;  and  if  after  the  cause  of 
action  shall  have  accrued  he  depart  from  the 
State,  the  time  of  his  absence  shall  not  be 
part  of  the  time  limited  for  the  commence- 
ment of  the  action."  The  plaintiff  in  error 
contends  that,  as  the  quoted  section  makes  no 
exception  as  to  a  corporation,  under  the  pro- 
visions thereof  a  foreign  corporation  cannot 
plead  the  statute  of  limitations.  The  de- 
fendant in  error  contends  that  by  reason  of 
the  fact  that  paragraph  5  of  Section  1406  of 
the  General  Statutes  of  Florida  provides  for 
service  of  process  upon  an  agent  transacting 
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business  for  a  foreign  corporation  in  this 
State,  in  the  absence  therefrom  of  certain 
enumerated  officers,  such  foreign  corporation 
is  entitled  to  plead  such  statute.  Paragraph 
5  of  Section  1406  is  as  follows:  "If  a  foreign 
corporation  shall  have  none  of  the  foregoing 
officers  or  agents  in  this  State,  service  may 
be  made  upon  any  agent  transacting  business 
for  it   in  this  State/' 

It  is  undoubtedly  true,  as  stated  by  the 
Circuit  Judge,  that  the  authorities  are  in 
conflict  upon  this  point.  We  shall  not  at- 
tempt the  impossible  task  of  reconciling  them 
and  neither  shall  we  undertake  to  cite  them 
all.  After  a  careful  consideration  of  all  that 
have  been  cited  to  us  by  the  respect  i^e  counsel 
and  of  such  others  as  we  have  been  able  to 
find  we  are  of  the  opinion  that  the  ruling  [20] 
of  the  Circuit  Judge  was  correct.  As  was  well 
said  in  Wall  v.  Chicago,  etc.  R.  Co.  69  la. 
498,  text  501,  29  X.  W.  427,  *-Tlie  theory 
of  the  statute  of  limitations  is  that  it  oper- 
ates to  bar  all  actions  except  as  against  per- 
sons and  corporations  upon  whom  notice  of 
the  action  cannot  be  served  because  of  their 
non -residence.  If  such  notice  can  be  served, 
and  a  personal  judgment  obtained  which  can 
be  enforced  in  the  mode  provided  by  law, 
against  the  property  of  such  person  or  cor- 
poration, wherever  found,  then  such  person 
or  corporation  is  not  a  non-resident  as  con- 
templated by  the  statute  of  limitations."  We 
would  also  call  especial  attention  to  the  case 
of  Volivar  v.  Richmond  Cedar  Works,  152  N. 
C.  656,  68  S.  E.  200,  21  Ann.  Cas.  623,  wherein 
the  holding  of  the  Iowa  court  which  we  have 
just  quoted  is  approved  and  many  authorities 
from  other  jurisdictions  are  cited  to  the  same 
effect.  Prior  decisions  of  the  North  Carolina 
court  to  the  contra  rv  were  overruled.  In 
addition  to  the  authorities  which  we  have 
cited,  cases  upon  either  side  of  the  question 
will  be  found  in  the  notes  on  page  9  of  1 
Ann.  Cas.  and  page  624  of  21  Ann.  Cas. 

Tlie  judgment  will  be  affirmed. 

Taylor,  C.  J.,  and  Cockrell,  Whitfield  and 
Ellis,  JJ.,  concur. 

NOTE. 

The  reported  case,  passing  on  the  disputed 
question  of  the  right  of  a  foreign  corporation 
to  plead  the  statute  of  limitations,  holds  that 
the  statute  may  be  pleaded  by  a  foreign  cor- 
poration which  does  business  in  the  jurisdic- 
tion and  maintains  an  agent  therein  on  whom 
process  may  be  served.  The  earlier  cases  con- 
sidering the  riglit  of  a  foreign  corporation  to 
take  advantage  of  the  statute  of  limitations 
are  reviewed  in  the  notes  to  Williams  v. 
Metropolitan  St.  R.  Co.  1  Ann.  Cas.  6;  Voli- 
var v.  Riclimond  Cedar  Works,  21  Ann.  Cas. 
623;  Hale  v.  St.  Louis,  etc.  R.  Co.  Ann.  Cas. 
lOl.')!)  907;  and  Hopkins  v.  Clyde,  104  Am. 
St.  Rep.  737. 
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DnreM  —  What  Constitutes  —  Tluremt 
to  Prosecute  Parent. 

Where  defendant  threatened  to  have  plain- 
tiff's father  sent  to  the  penitentiary  for  fraud 
in  the  sale  of  lands  unless  plaintiff  conveyed 
at  an  inadequate  price  lands  which  lie  owned, 
a  court  of  equity  will  cancel  the  conveyance. 

[See  note  at  end  of  this  case.] 

Appeal  from  Shelby  County  Court:  Lr- 
MAN,  Judge. 

Action  by  H.  W.  Adams,  plaintiff,  against 
A.  G.  Enfbry,  defendant.  Judgment  for  plain- 
tiff. Defendant  appeals.  Tlie  facts  are 
stated  in  the  opinion.    Affirmed. 

Riddle,  Ellis  d  Riddle  for  appellant. 

8arMtel  Henderson  and  Haynea  d  Wallace 
for  appellee. 

< 

[291]  Thomas,  J.— The  bill  in  this  cause 
avers  that  appellee  H.  W.  Adams,  owns  joint- 
ly or  as  tenant  in  common  with  the  appellant, 
A.  G.  Embry,  certain  lands  in  Shelby  county, 
Ala.;  that  said  lands  were  purchased  [292] 
and  conveyed  to  appellee  and  his  mother,  M. 
A.  Adams:  and  that,  after  the  death  of  his 
mother,  appellee's  father,  H.  D.  Adams,  sold 
and  conveved  said  lands  by  warranty  deed 
to  the  appellant. 

The  fifth  paragraph  of  the  bill  alleges: 
"Tliat  on  the  7th  day  of  August,  1908,  re- 
spondent came  to  this  complainant  at  or 
near  Ilarpersville,  in  Shelby  county,  Ala., 
and  stated  to  him  that  complainant's  father, 
H.  D.  Adams,  had  procured  or  obtained  his 
money  under  false  pretense.  Respondent  fur- 
ther told  this  complainant  that,  if  he  did  not 
execute  a  deed  to  the  said  respondent,  cover- 
ing his  interest  in  the  lands  right  then,  he 
(the  respondent)  would  put  complainant's 
father  in  the  chain  gang.  Upon  complain- 
ant's refusal  to  execute  the  said  deed  to  re- 
spondent, he  (the  said  respondent)  turned 
his  horse  towards  Columbiana,  stating  at 
the  time  that  he  had  seen  lawyers  at  Colum- 
biana and  would  drive  down  and  have  the 
papers  issued;  that,  acting  under  extreme 
distress  and  what  he  thought  the  necessity  of 
the  case  required,  he  (this  complainant)  did 
execute  a  deed  to  said  respondent  covering 
said  lands,  and  which  was  the  only  property 
he  owned;  that  the  only  consideration  paid 
by  tlie  said  respondent  to  the  complainant 
was  the  sum  of  $25,  which  was  totally  and 
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wholly  inadequate  as  payment  for  complain- 
ant's interest  in  said  lands,  complainant 
averring  that  his  interest  in  said  lands  was 
worth  at  least  $1,000.  Complainant  avers 
that  he  had  no  advice  and  acted  hastily  and 
under  extreme  distress  and  surprise  and 
without  due  deliberation,  and  that  he  forced 
his  wife  to  sign  her  name  to  said  deed  solely 
and  for  the  purpose  of  preventing  the  prose- 
cution and  possible  conviction  of  his  father." 

By  the  sixth  paragraph  of  the  bill  it  is 
averred  that  offer  to  pay  the  purchase  price 
of  $25,  with  interest  [293]  thereon,  was  made, 
and  readiness  on  the  part  of  complainant,  at 
all  times,  to  repay  the  same  is  also  thereby 
averred. 

The  prayer  of  the  bill  is  that  the  deed  of 
conveyance  thus  executed  by  complainant  and 
wife  be  canceled  and  removed  as  a  cloud  on 
complainant's  title,  upon  the  payment  of 
the  sum  of  $25,  and  interest  thereon,  to  the 
appellant,  and  that  on  final  hearing  said 
lands  ba  sold  for  the  purpose  of  dividing  the 
proceeds  among  the  several  joint  owners  or 
tenants  in  common.  The  respondent  in  the 
court  below  demurred  to  the  bill,  on  the 
ground  that  "the  same  contains  no  equity." 
The  case  being  heard  by  the  judge  of  the 
county  court  of  Shelby,  exercising  jurisdic- 
tion in  equity,  the  demurrer  was  overruled. 
From  this  action  of  the  trial  court  appeal 
was  duly  taken,  and  errors  are  assigned 
thereon  in  this  court. 

The  solicitors  for  the  appellant,  in  the 
brief  filed  in  this  court,  thus  state  the  issue: 
^'The  sum  and  substance  of  the  bill  is  that 
H.  D.  Adams,  the  father  of  the  complainant, 
sold  to  and  made  this  respondent  a  deed 
of  eighty  acres  of  land  in  Shelby  county, 
for  which  the  respondent  paid  the  said  H.  D. 
Adams,  thinking  thereby  that  he  was  ac- 
quiring a  complete  title  to  the  lands  involved 
in  this  suit."  That,  when  appellant  found 
out  that  appellee's  ''father  had  practiced  a 
fraud,  he  (Embry)  threatened  to  prosecute 
and  convict  H.  D.  Adams,  complainant's 
father,  for  obtaining  his  money  under  false 
pretense,  and  the  complainant,  W.  H.  Adams, 
to  keep  his  father  from  being  prosecuted  and 
convicted,  agreed  to  and  did  make  respond- 
ent, Embry,  a  deed  to  the  land,  Embry  pay- 
ing him  the  additional  consideration  of  $25, 
etc," 

The  demurrer  questions  the  sufiiciency  of 
the  averment  of  the  bill  for  relief  in  a  court 
of  equity. 

[294]  In  Kirby  v.  Arnold,  191  Ala.  263,  69 
So.  17,  we  have  collected  the  general  author- 
ities on  the  subject  of  duress  and  undue  in- 
fluence, the  consensus  of  which  we  believe  is 
decisive  of  this  appeal. 

The  doctrine  is  declared  in  Martin  v.  Evans, 
163  Ala.  657,  60  So.  997,  that,  where  one  con- 
veys   lands    on    the    representation,   by    the 
Ann.  Cas.  191 7C. — 65. 
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grantee,  that  a  son  of  the  grantor  has  em- 
bezzled funds  from  the  grantee,  coupled  with 
the  threat  that  the  son  will  be  prosecuted  for 
the  embezzlement  unless  the  conveyance  is 
executed,  the  grantor  is  entitled  to  have  it 
set  aside  as  having  been  obtained  under  du- 
ress and  undue  influence,  and  without  con- 
sideration. 

The  consideration  averred  to  have  been  paid 
for  the  property  involved  in  this  suit  was  a 
grossly  inadequate  one,  and  the  facts  here  are 
substantially  those  on  which  the  decision  was 
based  in  Martin  v.  Evans,  supra.  This  whole- 
some do<itrine  of  relief  in  equity  was  extended 
in  Kirby  v.  Arnold,  supra,  to  the  threat  of 
prosecution  of  a  grandfather;  and  in  Uolt  v. 
Agnew,  67  Ala.  360,  373,  to  such  a  threat 
against  a  husband. 

In  McClintick  v.  Cummins,  3  MlcLean  168, 
159,  15  Fed.  Cas.  No.  8,699,  it  was  said: 
"The  father  and  the  son  may  each  avoid  his 
obligation  by  duress  of  the  other;  and  so  a 
husband  may  avoid  his  deed  by  duress  of  his 
wife.     .     .     ." 

But  it  has  long  been  the  habit  of  courts 
of  equity  to  relieve  parties  from  contracts 
made  under  the  influence  of  threats,  or  of 
apprehensions  not  amounting  to  legal  du- 
ress. Where  a  fraudulent  advantage  has 
been  taken  of  the  fears,  the  affections,  or 
the  sensibilities  of  a  party,  equity  will  grant 
relief.  Judge  Story  says  that  circumstances 
of  extreme  necessity  and  distress  of  a  party, 
though  not  accompanied  by  any  direct  re- 
straint or  duress,  may  so  entirely  overcome 
his  free  agency  as  to  [295]  justify  the  court 
in  setting  aside  a  contract  made  by  him  on 
account  of  some  oppression  or  fraudulent 
advantage  or  imposition  attendant  upon  it. 
In  such  case  he  has  no  free  will,  but  stands 
in  vinculis.— 2  Sto.  Eq.   §  239. 

Mr.  Justice  Morton,  in  Harris  v.  Carmody,  . 
131  Mass.  51-64,  41  Am.  Rep.  188,  says: 
"In  a  note  to  Bayly  v.  Clare,  2  Brownl.  & 
Goldes  (Eng.)  275,  276,  in  the  Common 
Bench,  Michaelmas  term  7  Jas.  1,  it  is  said 
that  'the  husband  may  avoid  the  deed  that 
he  hath  sealed  by  the  duress  of  imprisonment 
of  his  wife  or  son.  .  .  .'  But  a  son  shall 
avoid  his  deed  by  duress  to  his  father. — ^M. 
7  Ja.  B.  per  Coke.  The  husband  shall  avoid 
a  deed  by  duress  to  his  wife. — M.  7  Ja.  B. 
per  Coke."— 1  Rol.  Ab.  687,  pis.  4-6. 

Lord  Bacon  declared:  "So  if  a  man  menace 
me,  that  he  will  imririson  or  hurt  in  body 
my  father  or  my  child  except  I  make  unto 
him  an  obligation,  I  shall  avoid  this  duress, 
as  well  as  if  the  duress  had  been  to  mine 
own  person." — Bac.  Max.  Reg.  18. 

The  same  law  is  explicitly  laid  down  with- 
out question  by  the  author  of  Bacon's  Abridg- 
ment and  by  Mr.  Dane  and  by  Mr.  Justice 
McLean. — Bac.  Ab.  Duress,  6  Dane  Ab.  166, 
875. 
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In  MoCormick  Harveating-Macli.  Co.  v. 
Hamilton,  73  Wis.  480-495,  41  N.  W.  727, 
730,  where  many  authorities  are  collected, 
the  court  d'eclared;  "The  contract  is  then 
void  by  every  principle  of  equity.  It  is  the 
worst  species  of  fraud,  because  it  attacks 
the  weakest  point  of  human  nature,  and  ap- 
peals to  natural  affection.  What  will  not 
a  motlier  do  to  save  her  child  from  imprison- 
ment for  crime  of  which  he  is  not  guilty?" 

The  tlireat  in  tliis  case  was  that,  unless 
she  executed  a  mortgage,  the  plaintiff  would 
cause  the  imprisonment  [296]  of  her  son 
for  a  crime  of  which  the  latter  was  not  in 
fact  guiltv. 

In  Morse  v.  W'oodworth,  155  Mass.  261, 
27  X.  E.  1010,  29  N.  E.  528,  it  is  said  by  the 
court:  **It  has  sometimes  been  held  that 
threats  of  imprisonment,  to  constitute  duress, 
must  be  of  unlawful  imprisonment.  But  the 
question  is  whether  the  threat  is  of  imprison- 
ment which  will  be  unlawful  in  reference  to 
tlie  conduct  of  the  threat ener  who  is  seeking 
to  obtain  a  contract  by  his  threat.  Imprison- 
ment that  is  suffered  through  the  execution 
of  a  threat  which  was  made  for  the  purpose 
of  forcing  a  guilty  person  to  enter  into  a 
contract  may  be  lawful  as  against  the  author- 
ities and  the  public,  but  unlawful  as  against 
the  threatener,  when  considered  in  reference 
to  his  effort  to  use  for  his  private  benefit 
processes  provided  for  the  protection  of  the 
public  and  the  punishment  of  crime.  One 
who  has  overcome  the  mind  and  will  of  an- 
other for  his  own  advantage,  under  such 
circumstances,  is  guilty  of  a  perversion  and 
abuse  of  laws  which  were  made  for  another 
purpose,  and  he  is  in  no  position  to  claim 
the  advantage  of  a  formal  contract  obtained 
in  that  way,  on  the  ground  that  the  rights 
of  the  parties  are  to  be  determined  by  their 
language  and  their  overt  acts,  without  refer- 
ence to  the  influence  which  mold  them.  In 
such  a  case,  there  is  no  reason  whv  one  should 
be  bound  by  a  contract  obtained  by  force, 
which  in  reality  is  not  his,  but  another's." — 
Hartford  F.  Ins.  Co.  v.  Kirkpatrick,  111  Ala. 
456,  466,  20  So.  651. 

In  Glass  v.  Haygood,  133  Ala.  489,  31  So. 
973,  the  rule  of  duress  was  declared  to  apply 
when  the  possession  of  one's  goods  is  unlaw- 
fully held  against  him,  and  he  has  such  an 
important,  urgent,  and  immediate  occasion 
for  their  possession  and  use  as  cannot  be 
subserved  by  a  resort  to  oourts  to  recover 
them,  he  may  [297]  avoid  any  contract  he 
enters  into  with  the  wrongdoer  in  order  to 
regain  the  posscBsicm  of  his  goods. 

We  thus  see  that  both  ancient  and  modern 
authorities  agree  that  the  doctrine  of  duress 
or  threat  of  punishment  to  husband  or  to 
wife,  or  to  parent  or  to  child,  is  based  upon 
the  nearness  and  tenderness  of  the  relation, 
applying  as  strongly  to  the  case  of  par^t 


and  child  as  to  that  of  husband  and  wife.  No 
more  powerful  or  restraining  force  can  be 
brought  to  bear  upon  a  man,  to  overcome  his 
will  and  extort  from  him  an  obligation,  than 
the  threat  of  great  injury  or  punishment  to 
wife  or  child  or  parent. 

The  county  court,  exercising  jurisdiction  in 
equity,  was  correct  in  overruling  the  demurrer 
that  the  bill  contained  no  equity,  and  the 
decree  is  aflirmed. 

Affirmed. 

Anderson,  C.J.,  and  Mayfield  and  Somer- 
ville,  J  J.,  concur. 


NOTE. 

Validity  and  Effect  of  Contraet  of  Par- 
ent or  Child  Induced  by  Threats  of 
Criminal  Prosecution  against  Other. 

General  Rule,  1026. 

Lawfulness  of  Threatened  Prosecution,  1028. 

Person  as  to  Whom  Contract  May  Be  Avoided, 

1030. 
Loss  of  Right  to  Avoid  Contract,  1031. 


Oeneral  Rule, 

At  common  law,  as  a  general  rule,  the  de- 
fense of  duress  by  threats  of  imprisonment 
must  be  sustained  by  proof  of  threats  which 
create  a  reasonable  fear  of  imprisonment  of 
the  person  to  whom  the  threats  are  made, 
and  a  person  cannot  avoid  his  obligation  br 
reason  of  duress  to  another.  However,  there 
is  a  well  settled  exception  to  this  rule  in 
the  case  of  a  husband  and  wife  and  either 
mav  avoid  a  contract  if  it  is  made  to  relieve 
the  other  from  duress.  Burton  v.  McMillan, 
11  Ann.  Cas.  380,  and  note.  This  exception 
has  been  extended  to  include  the  relation  of 
parent  and  child.  Harris  v.  Carmody,  131 
Mass.  51,  41  Am.  Rep.  188,  wherein  it  was 
said :  '*The  exception  in  favor  of  husband  and 
wife  is  not  based  solely  upon  the  legal  fiction 
that  they  are  in  law  one  person,  but  rather 
upon  the  nearness  and  tenderness  of  the  rela- 
tion. The  substantial  reasons  for  the  excep- 
tion apply  as  strongly  to  the  case  of  a  par- 
ent and  child  as  to  that  of  a  husband  and 
wife.  Xo  more  powerful  and  constraining 
force  ftan  be  brought  to  bear  upon  a  man, 
to  overcome  his  will  and  extort  from  him  an 
obligation,  than  threats  of  great  injury  to  hi» 
child.  Both  upon  reason  and  upon  the  weight 
of  the  authorities  we  are  of  opinion  tliat  a 
parent  may  avoid  his  obligation  bv  dures^s 
to  his  child." 

Recognizing  and  applying  this  exception  to 
the  common-law  rule,  the  courts  generally 
hold  that  a  contract  of  a  parent  induced  by 
threats  of  a  criminal  prosecution  against  his 
child,  whereby  through  fear  and  distress  the 
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parent  is  deprived  of  his  freedom  of  will,  may 

be  avoided  on  the  ground  of  duress.    McClin- 

tick  V.  Cummins,  3  McLean  168,  16  Fed.  Cas. 

No.  8,699;  Martin  v.  Evans,  163  Ala.  667,  50 

So.  997;   OToole  v.   Lamson,  41   App.   Cas. 

(D.  C.)  276;  Bailey  v.  Devine,  123  Ga.  653, 

51  S.  £.  603,  107  A.  S.  R.  153;  Green  t.  Moss, 

65  111.  App.  594;  Williamson,  etc.  Co.  v.  Ack- 

erman,  77  Kan.  602,  94  Pac.  807,  20  L.R.A. 

(N.S.)    484;   Ft.  Worth  First  Nat.  Bank  v. 

Payne,  42  S.  W.  736,  19  Ky.  L.  Rep.  839; 

Harris  v.   Carmody,   131   Mass.  61,  41   Am. 

Rep.  188;  Bryant  v.  Peck,  etc.  Go.  154  Mass. 

460,  28  N.  £.  678;  Meech  v.  Lee,  82  Mich.  274, 

46  N.  W.  383 ;  BeindorfT  v.  Kaufman,  41  Neb. 

824,  60  N.  W.  101 ;  National  Bank  of  Republic 

V.  Cox,  47  App.  Div.  63,  62  N.  Y.  S.   314; 

Strang  v.  Peterson,  66  Hun  418,  10  N.  Y.  S. 

139;    Schoener  v.   Lissauer,   107   N.   Y.   Ill, 

13  N.  E.  741;  Harris  Lipsitz  Co.  v.  Oldham 

(Okla.)    155   Pac.   865;    Anderson  v.   Kelley 

(Okla.)    156   Pac.   1167;    Guinn  v.   Sumpter 

Val.  R.  Co.  63  Ore.  3138,  127  Pac.  987 ;  Bald- 

inrin  Co.  v.  Savage,  81  Ore.  379,  159  Pac.  80; 

Jordan   v.   Elliott    (Pa.)    12   W.   N.   C.   56; 

Coffman  v.  Lookout  Bank,  5  Lea  (Tenn.)  232, 

40  Am.  Rep.  31;  Gray  v.  Freeman,  37  Tex. 

Civ.  App.  566,  84  S.  W.  1105;   Medearis  v. 

Cranberry,  38  Tex.  Civ.  App.  187,  84  S.  W. 

1070;   Schult*  v.  Culbertson,  49  Wis.  122,  4 

N.    W.    1070;    McCormick    Harvesting-Mach. 

Co.  V.  Hamilton,  73  Wis,  486,  41  N.  W.  727. 

See  also  Taylor  v.  Jaques,   106  Mass.  291; 

Silsbee  v.  Webber,  171  Mass.  378,  50  N.  £. 

555 ;  Cribbs  v.  Sowle,  87  Mich.  340,  49  N.  W. 

587,  24  Am.  St.  Rep.  166;  Simms  v.  Barefoot, 

3  N.  C.  402. 

In  Williams  v.  Bayley,  L.  R.  1  H.  L.  (Eng.) 
200,  33  L.  J.  Ch.  7i7,  12  Jur.  N.  S.  875,  14 
L.  T.  N.  S.  802,  wherein  it  appeared  that  a 
fatlier  was  induced  to  give  security  for  a  debt 
due  by  his  son  in  order  to  save  him  from 
a  prosecution  for  a  felony,  the  doctrine  was 
laid  down  as  follows:  "Tlie  question,  there- 
fore, my  Lords,  is,  whether  a  father,  appealed 
to  under  such  circumstances  to  take  upon 
himself  an  amount  of  civil  liability,  with  the 
knowledge,  that  unless  he  does  so,  his  son 
will  be  exposed  to  a  criminal  prosecution, 
with  the  certainty  of  a  conviction,  can  be 
regarded  as  a  free  and  voluntary  agent.  I 
have  no  hesitation  in  saying  that  no  man  is 
safe,  or  ought  to  be  safe,  who  takes  a  security 
for  the  debt  of  a  felon  from  the  father  of 
the  felon,  under  such  circumstances.  A  con- 
tract to  give  security  for  the  debt  of  another, 
which  is  a  contract  without  consideration,  is, 
above  all  things,  a  contract  that  should  be 
based  upon  the  free  and  voluntary  agency  of 
the  individual  who  enters  into  it.  But  it  is 
clear  that  the  power  of  considering  whether 
he  ought  to  do  it  or  not,  whetlier  it  is  prudent 
to  do  it  or  not,  is  altogether  taken  away 
from  a  father  who  is  brought  into  the  situa- 
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tion  of  either  refusing  and  leaving  his  son 
in  that  perilous  condition,  or  of  taking  on 
himself  the  amount  of  that  civil  obligation. 
I  have,  therefore,  my  Lords,  in  that  view 
of  the  case,  no  difficulty  in  saying  that,  as 
far  as  my  opinion  is  concerned,  the  security 
given  for  the  debt  of  the  son  by  the  father, 
under  such  circumstances,  was  not  the  securi- 
ty of  a  man  who  acted  with  that  freedom  and 
power  of  deliberation  that  must  undoubtedly 
be  considered  aa  necessary  to  validate  a  trans- 
action of  such  a  description.'' 

In  Baldwin  Co.  v.  Savage,  81  Ore.  379,  159 
Pac.  80,  the  rule  and  its  reason  were  stated 
as  follows:  "Parental  love  will  usually 
prompt  a  father  or  mother  to  make  great 
sacri^ces  for  a  son  or  daughter,  particularly 
so  when  such  child  is  threatened  with  im- 
pending danger.  In  order  to  avoid  the  shame 
and  disgrace  which  the  trial  of  an  offHpriug, 
charged  with  the  commission  of  a  crime,  will 
necessarily  entail,  his  father  and  mother  will 
ordinarily  impoverish  themselves  to  avoid  an 
indictment  or  a  conviction.  Threats,  when 
based  upon  admitted  facts  which  would  ren- 
der a  parent  subject  to  a  criminal  prosecution 
and  judgment  therein,  will  not  usually  affect 
him  so  much  as  when  a  similar  charge  is  pre- 
ferred against  his  son  or  daughter.  When, 
however,  such  threats  are  made  to  a  parent 
against  his  offspring  the  menaces  will  gen- 
erally produce  such  apprehensions  of  evil  as 
to  overthrow  reason  and  judgment  and  to 
induce  the  making  of  a  contract  whereby  the 
father  or  mother  is  ready  to  make  any  siu:- 
render  of  right  or  property  to  avert  the 
calamity  and  protect  the  child." 

So  in  McCormick  Harvesting-Mach.  Co.  v. 
Hamilton,  73  Wis.  486,  41  N.  W.  727,  it  was 
said :  "There  seem  to  be  very  few  cases  where 
it  is  held  that  a  contract  or  conveyance  may 
be  avoided  by  duress  to  one's  child,  but  many 
cases  by  duress  to  one's  husband  or  wife,  and 
such  seems  to  have  been  the  limit  by  the  older 
authorities.  But  natural  affection  is  as  strong 
towards  one  as  towards  the  other,  and  the 
same  moral  obligation  of  mutual  protection 
exists  between  them,  and  the  threats  of  per- 
sonal injury  to  the  child  would  be  as  great 
an  inducement  or  undue  influence  as  to  the 
huf^band  or  wife,  and  there  is  no  possible  rea- 
son for  the  exception.  The  maxim  persona 
c(yfijuncta  acquiparatur  interesse  proprio,  un- 
der which  it  has  been  so  often  held  that 
duress  to  the  wife  is  the  same  as  to  the 
husband  himself,  may  well  embrace  duress  to 
a  child  to  influence  the  parent.  It  is  sufficient 
that  the  threat  of  imprisonment  of  the  child 
produces  such  fear  and  terror  of  the  parent 
as  to  overpower  his  will  and  coerce  his  assent 
against  every  mental  power  of  resistance. 
The  contract  is  then  void  by  every  principle 
of  equity.  It  is  the  worst,  species  of  fraud, 
because  it  attacks  the  weakest  point  of  human 
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nature,  and  appeals  to  natural  affection. 
What  will  not  a  mother  do  to  save  her  child 
from  imprisonment  for  crime  of  which  he  is 
not  guilty?" 

In  Williamson,  etc.  Co.  v.  Ackerman,  77 
Kan.  502,  94  Pac.  807,  20  L.R.A.(N.S.)  484, 
the  court  said:  "The  point  for  decision  was 
whether  the  threats  of  arrest  and  prosecution 
of  John  put  the  father  in  fear,  and  thus  over- 
came his  will  and  rendered  him  Incompetent 
to  contract.  If  there  was  no  free  will  in  the 
execution  of  the  notes  and  mortgage  there  is 
no  contract,  nor  any  binding  obligation.  Un- 
der the  modern  theory  duress  is  to  be  tested, 
not  by  the  nature  of  the  acts  or  threats,  but 
rather  by  the  state  of  mind  of  the  victim 
induced  by  such  acts  and  threats." 

However,  the  threat  must  be  such  as  would 
naturally  excite  a  fear  sufficient  to  overcome 
the  will  of  a  person  of  ordinary  courage, 
and  the  fear  must  be  grounded  on  a  reason- 
able belief  that  the  person  who  threatens  has 
at  hand  the  means  for  carrying  his  threat 
into  present  execution.  Thus  in  Youngs  v. 
Simm,  41  111.  App.  28,  wherein  it  appeared 
that  no  complaint  had  been  made  nor  any 
warrant  issued  and  the  father  must  have 
known  that  only  by  the  commission  of  perjury 
could  a  warrant  be  obtained,  the  rule  was 
stated  as  follows:  "Where  the  party  making 
the  threats  is  not,  and  is  not  represented  to 
be,  in  any  position,  and  has  no  means  for 
carrying  out  his  threat  other  than  such  as 
are  possessed  by  all  members  of  the  commu- 
nity, that  is,  where  the  liberty  of  the  person 
against  whom  the  threat  is  made  is  in  no 
wise  restrained  and  the  threatener  has  made 
no  complaint,  has  no  warrant,  and  is  not 
represented  to  have,  and  neither  has  or  ap- 
pears to  have,  at  hand  or  within  his  control 
any  means  for  carrying  into  execution  his 
announced  purpose,  mere  threats  of  arrest 
do  not  constitute  duress."  In  Mallory  v. 
Royston  Bank,  135  Ga.  702,  70  S.  E.  586^  the 
court,  holding  that  an  allegation  that  a  note 
given  by  a  father  to  prevent  the  prosecution 
of  his  son,  a  former  bank  cashier,  for  illegal- 
ly borrowing  money  from  the  bank  for  specu- 
lation, was  insufficient  to  show  fraud  and 
duress,  it  was  said:  "There  is  no  law  in 
Georgia  which  makes  it  penal  merely  for  an 
officer  of  a  bank  to  borrow  money  from  his 
institution,  upon  the  consent  and  approval 
of  the  directors  duly  entered  on  the  minutes, 
either  for  speculation  or  any  other  purpose. 
The  facts  alleged  could  not  form  the  basis 
of  a  criminal  prosecution  of  any  character, 
or  furnish  grounds  for  the  arrest  of  the 
o^cer  so  borrowing  the  money,  nor  could 
they  furnish  grounds  for  aspersions  against 
his  character,  nor  does  it  appear  how  it  could 
put  him  in  bad  odor  with  the  bonding  com- 
pany. The  defendants  were  men  of  experience, 
dealing  at  arms'  length  with  the  officers  of 
the  bank,  were  charged  with  notice  of  the 


law,  bound  to  know  that  it  was  no  violation 
of  law  or  other  duty  for  them  to  borrow 
money  under  the  circumstances  enumerated; 
and  could  not  ascribe  their  act  in  executing 
the  note  to  a  constrained  consent  or  to  fraud 
or  duress  in  a  legal  sense.  It  was  not  alleged 
that  P.  G.  Mallory  had  been  arrested,  or 
that  a  warrant  had  been  sworn  out  against 
him,  or  that  criminal  proceedings  of  any  char- 
acter had  been  instituted,  or  that  he  was 
under  any  personal  restraint.  But  the  al- 
legations of  the  pleas,  and  of  the  amendment 
which  was  disallowed,  present  an  example  of 
pure  threat  without  any  color  of  power  or 
authority  to  make  it  effective.  There  was  no 
error  in  striking  the  plea  as  amended,  nor  in 
disallowing  the  amendment." 

Where  a  parent  voluntarily  executes  a  con- 
tract in  order  to  pi^event  a  prosecution  of  his 
child,  and  is  not  acting  through  coercion,  he 
cannot  later  avoid  it  on  the  ground  of  duress. 
Thus  in  Bodine  v.  Morgan,  37  N.  J.  Eq.  426, 
wherein  it  appeared  that  a  father  and  son 
working  for  the  same  company  were  accused 
of  misappropriating  money  and  the  father 
gave  a  mortgage  to  secure  the  shortage,  it 
was  held  that  the  mortgage  was  not  given 
under  threats  of  criminal  prosecution,  it  fur- 
ther appearing  that  he  continued  to  work  for 
the  same  company  for  a  period  of  five  years 
and  never  made  any  complaint  about  the 
mortgage  until  after  the  foreclosure  suit  had 
been  instituted. 

In  a  case  where  a  son  was  sued  civilly  for 
assault  and  battery  and  his  body  was  at- 
tached, it  was  held  that  a  note  voluntarilj 
given  by  the  father  in  consideration  of  the 
dismissal  of  the  action  was  not  given  under 
duress,  it  appearing  that  he  thoroughly  un- 
derstood the  situation  and  his  son's  liability 
to  criminal  prosecution,  the  arrest  in  the 
civil  action  being  lawful.  Mascolo  v.  Mon- 
tesanto,  61  Conn.  50,  23  Atl.  714,  29  Am.  St. 
Rep.  170. 

Similarly,  where  it  appeared  that  the  only 
coercion  was  that  a  son  represented  to  hh 
mother  that  he  would  be  arrested  if  she  did 
not  sign  certain  notes  and  that  she  signed 
the  notes,  expecting  to  receive  a  part  of  the 
proceeds  herself,  it  was  held  that  there  was 
not  sufficient  evidence  to  justify  a  finding 
that  the  notes  were  signed  under  duress. 
Dodd  V.  Averill,  7  App.  Div.  290,  39  N.  Y.  S. 
1097. 

The  same  principle  of  law  which  allows  a 
parent  to  avoid  his  contract  made  under  du- 
ress of  threatened  prosecution  of  his  child, 
governs  where  the  child  makes  a  contract 
under  threats  of  criminal  prosecution  of  his 
father.  Avery  v.  Layton,  119  Pa.  St.  604,  13 
Atl.  528.    And  see  the  reported  case. 

Lawfutnesa  of  Threatened  I^roaecution, 

The  courts  are  not  in  accord  as  to  whether 
duress  may  be  predicated  on  threats  of  the 
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lA^w^ful  prosecution  of  a  child.    Thus  in  some 
jurisdictions  it  is  held  that  a  threat  of  lawful 
prosecution  against  a  child  does  not  consti- 
tute duress  in  such  a  sense  as  to  discharge 
tiie  parent  from  a  contract  induced  by  such 
threats.      Gregor    v.    Hyde,    62    Fed.    107, 
27  U.  S.  App.  75,  10  C.  C.  A.  290  (construing 
South  Dakota  law) ;  Mascolo  v.  Montesanto, 
61   Conn.  50,  23  Atl.  714,  29  Am.  St.  Rep. 
170;  Eddy  v.  Herrin,  17  Me.  338,  35  Am.  Dec. 
261.    See  also  Ball  v.  Ball,  79  N.  J.  Eq.  170, 
81  Atl.  724,  37  L.R.A.(N.S.)  639;  In  Gregor 
V.   Hyde,  supra,  the  rule  was  stated  as  fol- 
lows:     ''In   the   state  of   South   Dakota,   a 
threat  to  cause  the  arrest  and  imprisonment 
of  a  person  on  a  criminal  charge  does  not 
amount  to  such  menace  as  will  serve  to  in- 
validate a  deed,  although  it  is  executed  under 
the  pressure  of  such  threat,  unless  it  is  a 
threat  to  cause  the  unlawful  arrest  and  con- 
finement of  the  person,  or  unless  it  is  a  threat 
to  cause  his  arrest  and  confinement,  which  is 
made  for  some  fraudulent  or  unlawful  pur- 
pose,  by   one   who  knows   that  there   is   no 
adequate  cause  for  a  criminal  prosecution." 
But  in  other  jurisdictions  the  rule  is  stated 
to  be  that  a  threat  made  to  a  parent  to  ob- 
tain the  arrest  of  his  child  on  a  criminal 
charge  constitutes  such  duress  as  will  serve 
to  vitiate  a  contract,   if  the  threat  in  fact 
overcomes  the  will,  without  reference  to  the 
question  whether  it  is  a  threat  of  a  lawful 
arrest  for  adequate  cause.     Williamson,  etc. 
Co.  V.  Ackerman,  77  Kan.  502,  94  Pac.  807,  20 
L.R.A.(N.S.)   484;  BeindorfT  v.  Kaufman,  41 
Neb.  824,  60  N.  W.  101 ;  Gray  v.  Freeman,  37 
Tex.  Civ.  App.  658,  84  S.  VV.  1105.    But  com- 
pare   McCormick    Harvesting-Mach.    Co.    v. 
Miller,  64  Neb.  644,  74  N.  W.   1061,  which 
was  an  action  on  a  contract  made  to  pre- 
vent   the    prosecution    of    a    brother     and 
wherein    the    court   held   that    in    order    to 
avoid  such  a  contract  the  threat  must  have 
been  of  unlawful  imprisonment.    In  Willii^n- 
Bon,  etc.  Co.  v.  Ackerman,  supra,  the  rule  was 
stated  as  follows:     "Neither  the  legality  of 
the  threatened  arrest  and  prosecution  nor  the 
guilt  or  innocence  of  John  was  material  to  the 
determination  of  whether  there  was  duress. 
The  conduct  of  John,  whatever  it  may  have 
been,  was  no  excuse  or  justification  for  intim- 
idating and  coercing  the  father  to  pay  John^s 
debt  or  to  give  a  mortgage  on  his  home  to 
secure  the  payment  of  such  debt.     If  it  be 
assumed     that    John     misappropriated    the 
money  of  the  plaintiff,  and  was  therefore  in- 
debted to  it  for  a  large  sum  of  money,  never- 
theless   plaintiff's    representatives    had    no 
right  to  use,  or  threaten  the  use  of,  the  crim- 
inal law  to  make  the  father  pay  or  secure 
the  debt.     Such  a  method  is  not  an  appro- 
priate one  for  enforcing  the  payment  of  a 
debt  by  the  debtor  himself,  much  less  to  com- 
pel the  securing  of  it  by  one  who  was  in  no 
sense  liable  for  its  payment.'' 
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It  is  generally  held  that  a  contract  made 
by  a  parent  to  stifle  the  criminal  prosecution 
of  a  child,  where  the  child  is  in  fact  guilty 
of  the  offense,  is  against  public  policy  as 
compounding  a  felony  and  is  illegal  and  void. 
Folmar  v.  Siler,  132  Ala.  297,  31  So.  719; 
Beal,  etc.  Dry  Goods  Co.  v.  Barton,  80  Ark. 
326,  97  S.  W.  58;  Meredith  v.  Knox  (Del.) 
83  Atl.  703;  Mills  v.  Hudgins,  97  Ga.  417, 
24  S.  E.  146;  Allison  v.  Hess,  28  la.  388; 
Peed  V.  McKee,  42  la.  689,  20  Am.  Rep.  631; 
Smith  V.  Steely,  80  la.  738,  45  N.  W.  912; 
Roll  V.  Raguet,  4  Ohio  400,  22  Am.  Dec.  769; 
National  Bank  v.  Kirk,  90  Pa.  St.  49;  Mc- 
Neese  v.  Carver,  40  Tex.  Civ.  App.  129,  89 
S.  W.  430.  In  Koons  v.  Vauconsant,  129 
Mich.  260,  88  N.  W.  630,  96  Am.  St.  Rep. 
438,  it  was  said:  "It  is  evident  that  there 
are  few  husbands,  wives,  parents,  or  children 
who  would  not  make  a  heavy  sacrifice  to 
avert  punishment  to  their  immediate  rela- 
tives, and  this  is  so  natural  that  few  blame 
them.  Yet  the  law  punishes  those  who  com- 
pound a  felony.  As  a  consideration  for  an 
undertaking,  a  promise  not  to  prosecute  a 
felony  is  illegal  and  void.  No  other  consider- 
ation appears  here.  The  moral  obligation 
would,  perhaps,  support  a  promise,  if  it  en- 
tered into  the  transaction.  There  is  not 
only  no  evidence  that  it  did,  but  the  clearest 
evidence  that  it  did  not.  It  is  right  that  men 
should  pay  their  debts,  and  not  culpable  for 
creditors  to  collect  by  legitimate  means  and 
methods;  but  making  merchandise  of  the 
criminal  law  is  not  a  lawful  method." 

Under  the  Georgia  Code  (Rev.  Code  sec. 
2999)  which  provides  that  "whilst  a  party 
injured  may  lawfully  receive  pay  for  the  dam- 
age he  has  received  from  a  crime,  and  may 
make  a  contract  therefor,  yet  if  any  attempt 
is  made  to  satisfy  the  public  oifense  or  to 
suppress  a  prosecution  therefor,  it  vitiates 
the  entire  agreement,"  it  has  been  held  that 
a  deed  given  by  a  mother  in  consideration  of 
the  release  of  her  son  from  arrest  and  prose- 
cution was  void.  Southern  Express  Co.  v. 
Duffey,  48  Ga.  358.  And  in  Williams  v.  Bay- 
ley,  L.  R.  1  H.  L.  (Eng.)  200,  33  L.  J.  Ch. 
717,  12  Jur.  N.  S.  875,  14  L.  T.  N.  S.  802, 
the  court,  while  holding  that  the  contract  of 
a  father  induced  by  threats  of  prosecution  of 
the  son  was  voidable  for  duress,  held  further 
that  such  a  contract  was  also  void  on  the 
ground  that  it  was  compounding  a  felony 
and  against  public  policy. 

Subsequent  renewals  of  a  note  given  by 
a  father  to  compound  the  felony  of  his  son 
have  been  held  not  to  remove  the  illegality 
of  the  transaction.  East  Stroudsburg  Nat. 
Bank  v.  Seiple,  29  Pa.  Co.  Ct.  245,  wherein  it 
was  said:  'This  obligation  was  not  con- 
firmed by  the  successive  renewals.  Engage- 
ments void  in  their  inception,  forbidden  by 
statute  or  opposed  to  public  policy  are  not 
susceptible  of  ratification.     .     .     .    All  sub- 
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Btituted  undertakings  are  affected  by  the 
original  taint." 

In  Ball  V.  Ward,  76  N.  J.  Eq.  8,  74  Atl. 
158,  it  was  held  that  where  no  arrest  had 
been  made  and  no  prosecution  was  actually 
pending,  it  was  necessary  that  a  parent  should 
allege  and  prove  that  a  crime  had  in  fact 
been  committed,  which  had  been  compounded 
or  the  prosecution  of  which  had  been  stifled. 
In  Swope  V.  Jefferson  F.  Ins.  Co.  93  Pa.  St. 
251,  it  was  held  that  the  guilt  of  the  party 
accused  and  an  agreement  not  to  prosecute 
are  essential  ingredients  in  the  compound- 
ing of  a  felony  and  the  burden  of  proof 
of  those  two  elements  is  on  the  parent  who 
seeks  to  avoid  a  contract  alleged  to  have 
been  given  to  release  a  child  from  criminal 
prosecution. 

So  it  has  been  held  that  in  order  to  avoid 
a  contract  made  by  a  parent  to  stop  the 
prosecution  of  his  son,  there  must  be  an 
actual  agreement  not  to  prosecute  and  proof 
of  guilt.  East  Stroudflburg  Nat.  Bank  v. 
Seiple,  20  Pa.  Co.  Ct.  245.  In  Catlin  v. 
Henton,  9  Wis.  476,  it  waa  held  that  the 
felony  either  must  have  been  confessed  or  it 
must  be  shown  that  a  prosecution  was  com- 
menced. 

Although  as  a  general  rule,  equity  will  not 
grant  relief  against  contracts  made  for  an 
illegal  consideration  and  void  as  against  pub- 
lic policy,  on  the  ground  that  the  parties 
being  in  particeps  criminis  they  should  be 
left  as  they  have  placed  themselves,  the  doc- 
trine does  not  apply  where  a  parent  has  been 
coerced  into  making  an  agreement  to  com- 
pound the  felony  of  his  child.  Meech  v.  Lee, 
82  Mich.  274,  46  N.  W.  383.  In  Foley  v. 
Greene,  14  R.  I.  618,  51  Am.  Rep.  419,  where- 
in it  appeared  that  a  mother  had  given  a  note 
to  protect  her  son  from  a  prosecution  for 
embezzlement,  it  was  said:  "The  defendants 
contend  that  it  is  not  the  duty  of  the  court 
to  set  them  aside,  if  they  are  invalid,  but 
that  the  court  ought  to  leave  the  complain- 
ant in  the  predicament  in  which  she  has  placed 
herself.  It  is  doubtless  true  that  the  court, 
in  acting  on  the  maxim,  in  pari  delicto  potior 
est  conditio  defendentis  et  possidentis,  will 
not  generally  interpose  for  the  relief  of 
parties  who  are  concerned  in  illegal  agree- 
ments or  transactions.  But  the  maxim  is 
not  regarded,  if  public  policy  requires  that 
relief  shall  be  given,  and  where  the  parties 
are  not  in  pari  delicto,  as  when  the  complain- 
ing party  acts  under  oppression,  hardship,  or 
undue  influence,  the  maxim  does  not  apply. 

The  reason  for  tlie  foregoing  exception  was 
stated  in  Gorringe  v.  Reed,  23  Utah  120,  63 
Pac.  902,  90  Am.  St.  Rep.  692,  as  follows: 
"The  reason  is  that,  in  such  cases,  the  public 
interests  and  justice  require  relief  to  be 
given,  even  though  the  complaint  be  by  one 
who  is  particeps  criminis.  And  in  this  class 
of  cases  a  court  of  equity  may  grant  relief. 


not  only  by  canceling  an  inatrament,  or 
setting  aside  an  agreement  or  other  transac- 
tion, but  also,  in  a  proper  case,  by  compelling 
money  paid  under  it  to  be  refunded.  All 
contracts  and  transactions,  contra  bonos 
mores,  are  unlawful  and  void  in  equity,  and 
with  a  very  few  exceptions  at  common  law. 
This  is  so  as  to  agreements  or  transactions, 
executed  or  executory,  entered  into  upon  the 
consideration  of  the  compounding  of  a  felony, 
the  forbearance  to  prosecute  for  a  crime, 
abandonment  of  a  pending  criminal  prosecu- 
tion, or  which  directly  or  indirectly  control 
or  prevent  the  due  administration  of  justice. 
Wlien  the  object  is  to  stifle  a  criminal  prose- 
cution, such  an  agreement  or  transaction  is 
void,  and  although  the  parties  are  in  pari 
delicto,  equity  may  grant  relief  when  the  pub- 
lic good  demands  it." 

Where  criminal  process  is  resorted  to  for 
the  purpose  of  enforcing  the  settlement  of  a 
claim,  and  with  no  intention  of  enforcing  the 
criminal  law,  and  a  note  is  given  to  avoid  a 
threatened  arrest  and  prosecution,  the  note  la 
voidable  and  a  court  of  equity  will  cancel  it. 
Green  v.  Moss,  65  111.  App.  594. 

In  Skenk  v.  Phelps,  6  111.  App.  612,  the  law- 
fulness of  a  prosecution  as  affecting  the 
validity  of  a  contract  made  to  abate  it  was 
stated  as  follows:  ''If  the  object  was  merely 
to  punish  the  accused  for  a  criminal  offense, 
and  it  was  used  for  that  purpose,  the  arrest 
was  lawful;  but  if  the  object  was  to  coerce 
the  accused  under  the  cloak  of  a  criminal 
prosecution  into  the  giving  security  for  his 
private  debt,  and  it  was  used  for  that  purpose, 
the  arrest  was  not  lawful — and  this  was  a 
question  of  fact  which  should  have  been  sub- 
mitted to  the  jury  by  proper  qualifying  words 
in  the  instruction." 

Person  as  to  Whom  Contract  May  Be 

Avoided, 

The  rule  has  been  stated  to  be  that  '^duress, 
to  be  available  as  a  defense  in  an  action  upon 
contract,  must  have  been  exercised  upon  him 
or  her  who  sets  it  up  as  a  defense  by  him 
who  claims  the  benefit  of  the  contract,  or 
by  some  one  acting  in  his  behalf  or  with 
his  knowledge."  Travis  v.  Unkart,  89  N.  J. 
L.  571,  99  Atl.  320.  In  that  case  it  appeared 
that  the  threats  had  been  made  to  the  sister 
and  by  her  conveyed  to  her  mother,  but  with- 
out the  knowledge  or  intention  of  the  maker, 
and  there  was  no  evidence  to  show  that  the 
mother  was  influenced  by  such  threats  in 
joining  her  daughter  in  the  obligation. 

The  fact  that  the  duress  is  not  directly 
incited  by  personal  communication  of  the 
threat  by  the  person  making  it  does  not 
affect  the  rule,  where  the  assent  of  the  parent 
is  coerced  by  the  fear  instigated  by  the 
person  making  the  threat.  Thus  in  Martin 
V.  Evans,  163  Ala.  657,  50  So.  997,  wherein 
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it  appeared  that  the  threats  were  made  ta 
the  son  and  his  attorney,  who  in  turn,  con- 
veyed them  to  the  mother,  the  court  applied 
the  rule  as  follows:  "Martin  was  the  bene- 
ficiary of  the  wrong  perpetrated  upon  the  com- 
plainant, and  was  certainly  civilly  respon- 
sible for  the  acts  of  the  boy  and  Horn,  though 
they  were  not  his  agents.  His  acts  and  deeds 
were  certainly  the  cause  or  agreement  which 
induced  the  boy  and  Horn  to  overpersuade  the 
complainant  to  execute  the  deed.  While 
Martin  may  not  have  directed  them  to  do 
exactly  what  they  did,  or  to  say  what  they 
said  to  the  complainant  to  induce  ner  to 
execute  the  deed,  he  certainly  agi'eed  to  accept 
the  deed  and  the  fruits  of  their  acts,  and 
said  enough  to  them  to  justify  them  in  say- 
ing and  in  doing  what  they  said  and  did. 
Martin  is  certainly  not  in  a  position  to  set 
up  the  claim  of  a  bona  fide  pureliaser  for 
value  without  notice,  and  complainant  is 
clearly  not  estopped  from  setting  up  the 
truth  of  the  whole  miatter,  and  obtaining  the 
relief  to  which  the  truth  of  the  matter  en- 
titles her." 

But  in  National  Bank  of  Bepublic  v.  Cox, 
47  App.  Div.  53,  62  N.  Y.  S.  314,  it  was  held 
that  even  though  the  threats  were  made  by 
a  third  person  and  without  the  instigation  or 
knowledge  of  the  person  alleged  to  have  been 
defrauded  by  the  child,  a  mortgage  given  by 
the  mother  under  the  belief  that  if  she  did 
not  do  so  her  son  would  be  prosecuted  crim- 
inally, was  void.  The  court  said:  "But  it 
is  claimed  that,  though  such  threats  may 
have  been  made  by  Fisher,  and  may  have  pro- 
duced upon  Mrs.  Cox  the  effect  she  says  they 
have,  yet,  as  neither  Minor  nor  the  attorney 
for  the  bank  participated  in  them,  or,  so 
far  as  appears,  knew  anything  about  them, 
they  are  not  responsible  for  them,  and  the 
mortgage  given  is  valid,  though  obtained 
through  duress.  The  principle  upon  which 
contracts  obtained  by  duress  are  avoided  is 
that  the  party  who  was  coerced  to  make  them 
never  in  fact  consented  to  do  so,  and  that, 
therefore,  the  apparent  contract  does  not  exist 
in  fact.  If  that  be  the  case,  and  the  contract 
has  in  fact  no  existence,  it  cannot  be  binding 
upon  anybody.  It  is  quite  true  that  under 
certain  circumstances  the  person  who  waa 
coerced  may  be  estopped  from  insisting  that 
the  contract  was  not  valid,  but,  unless  thus 
estopped,  he  is  at  liberty  to  assert  the  in- 
validity of  the  contract  whenever  he  is  called 
upon  to  perform  it,  even  though  the  person 
thus  calling  upon  him  may  have  been  a  bona 
fide  holder  for  value." 

So  where  a  third  person  took  a  note  with 
knowledge  that  it  was  procured  by  threats 
of  prosecution  of  the  maker's  son  on  a  crimi- 
nal charge  it  was  held  that  he  could  not 
recover  thereon.  Osborn  v.  Bobbins,  36  N. 
Y.  365. 
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Lo88  of  Bight  to  Avoid  Conhvct, 

If  a  person  is  still  acting  under  the  fear 
and  coercion  of  .the  original  transaction,  or 
the  original  necessity,  a  note  or  other  obliga- 
tion given  as  a  substitute  for  the  one  first 
given  is  equally  voidable  and  the  parent  does 
not  lose  the  right  to  avoid  the  contract. 
OToole  V.  Lamson,  41  App.  Cas.  (D.  C.)  276; 
Meech  v.  Kee,  82  Mich.  274,  46  N.  W.  383. 

Nor  does  the  payment  of  a  part  of  the  debt 
incurred  ratify  and  make  valid  the  obligation 
where  the  conditions  which  induced  the  execu- 
tion of  the  obligation  remain  unchanged. 
O'Toole  v.  Lamson,  41  App.  Cas.  (D.  C.) 
276;  Beindorff  v.  Kaufman,  41  Neb.  824,  60 
N.  W.  101.  Nor  will  a  person  who  executes 
an  obligation  induced  by  threats  of  prosecu- 
tion of  a  father  or  child  be  held  to  be  guilty 
of  laches  because  he  takes  no  further  step 
after  repudiating  the  contract  until  an  at- 
tempt to  enforce  payment  is  made.  O'Toole  v. 
Lamson,  41  App.  Cas.  (D.  C.)  276.  But  where 
a  father  gave  a  mortgage  on  his  property 
to  avoid  the  arrest  of  himself  and  son  for 
misappropriation  of  money  and  it  appeared 
that  he  took  no  steps  to  set  it  aside,  and 
never  even  protested  against  it,  though  it  had 
stood  against  his  property  for  about  four 
years,  and  was  due  a  year  before  the  suit  to 
foreclose  was  brought,  it  was  held  that  he 
had  waived  any  right  he  might  have  had  to 
contest  the  validity  of  the  mortgage  on  the 
ground  that  it  was  procured  by  duress.  Bo- 
dine  V.  Morgan,  37  N.  J.  £q.  426.  In  Met- 
ropolitan L.  Ins.  Co.  V.  Meeker,  85  N.  Y. 
614,  it  appeared  that  a  mother  gave  to  her 
son  money  to  pay  an  existing  mortgage  and 
he  did  pay  it,  but  the  mortgage  was  never 
released.  The  son  procured  a  certified  copy 
of  the  mortgage  and  by  collusion  with  the 
mortgagee  sold  it  to  a  third  person.  After 
the  assignment  the  mother  learned  of  the 
fraud  but  accepted  a  part  of  the  money  so 
obtained  and  allowed  her  son  to  retain  the 
balance.  It  was  held  tliat  she  was  estopped 
to  deny  the  validity  of  the  mortgage. 


TRAVIS 

v. 

UNKART. 

New  Jersey  Court  of  Errors  and  Appeals — 
November    20,    1916. 

S9  N.  J,  Law  571;  99  Atl.  320. 

Bills  and  Notes  —  Consideration  —  Dis- 
char^^e  of  Other  Notes. 

Where  a  promissory'  note  is  given  to  dis- 
charge two  other  notes  which  are  surrendered 
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to  the  indorser  of  the  note  given,  the  note  is 
supported  by  consideration. 

Duress  —  What  Constitutes  ~~  Threat 
to  Prosecute  Brother. 

Where  a  sister  indorsed  a  note  executed  by 
her  mother  to  plaintiff  when  informed  by  him 
that  her  brother  had  committed  a  state's  pris- 
on offense,  and  that  plaintiff  would  send  him 
to  prison  if  his  notes  were  not  taken  up,  the 
sister's  contract  of  indorsement  is  void  for 
legal  duress. 

[See  note  at  end  of  this  case.] 

Who  May  Take  Advantage  of  Duress  ^ 
Person  to  Whom  Threat  W^as  Com- 
municated. 

To  be  available  as  a  defense  in  an  action 
upon  a  contract,  duress  must  have  been  exer- 
cised upon  him  or  her  who  sets  it  up  as  a 
defense  by  him  who  claims  the  benefit  of  the 
contract  or  by  some  one  acting  in  his  behalf 
or  with  his  knowledge. 

Appeal  from  Supreme  Court. 

Action  by  Elbert  H.  Travis,  plaintiff, 
against  Gustava  Unkart,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Modified. 

Wendell  J.  Wright  for  appellant. 
Henry  T,  Stetson  for  respondent. 

[571]  GuMMEBB,  C.J. — This  action  was 
brought  to  recover  the  amount  due  upon  a 
promissory  note  for  $2,676,  [572]  executed 
by  Mary  E.  Unkart  (now  deceased),  to  the 
order  of  the  plaintiff,  and  endorsed  by  the 
defendant,  Gustava  Unkart,  individually. 
The  making  and  endorsement  of  the  note 
were  admitted,  the  defences  being  (1)  that 
the  signatures  of  the  maker  and  endorser 
were  obtained  by  threats  and  duress;  and 
(2)  that  the  note  was  without  considera- 
tion. 

The  undisputed  testimony  in  the  case 
showed  that  this  note  was  given  for  the 
purpose  of  discharging  two  other  notes  made 
to  the  order  of  the  plaintiff  by  L.  Fred 
Unkart,  a  son  of  Mary,  and  a  brother  of 
Gustava;  and  that  these  two  notes  were  sur- 
rendered by  the  plaintiff  to  the  defendant, 
Gustava  Unkart,  at  the  time  of  the  delivery 
to  him  of  the  note  in  suit,  and  have  never 
been  returned  to  him.  The  defence  of  lack 
of  consideration  therefore  failed. 

In  support  of  the  defence  that  the  note 
was  obtained  by  duress  the  defehdant,  Gus- 
tava Unkart,  testified  to  the  following  facts: 
Having  received  notice  that  the  plaintiff  had 
brought  suit  against  her  brother  upon  the 
two  notes  executed  to  him  by  the  latter, 
and  her  brother  being  then  away  from  home, 
she  called  at  the  plaintiff's  office  to  inquire 
about  the  matter.  During  the  course  of 
their  conversation  the  plaintiff  told  her  that 
she  and  her  mother  had  better  advance  the 


money  to  take  up  the  notes  then  in  suit, 
or  give  a  note  for  that  purpose;  that  her 
brother  had  signed  bonds  in  the  custom  house 
(he  was  a  custom-house  broker),  giving  as 
security  a  certain  piece  of  property  in  Tena- 
fly,  and  that  if  the  brother  was  not  the  owner 
of  this  property — as  the  sister  asserted — ^he 
had  committed  a  state's  prison  offence;  and 
intimated  that  if  the  mother  and  daughter 
did  not  take  up  the  son's  notes  he  would 
send  the  brother  to  state's  prison.  She  fur- 
ther testified  that  she  endorsed  the  note  in- 
volved in  the  present  litigation  in  order  to 
protect  her  brother  from  the  criminal  prose- 
cution. The  plaintiff,  in  rebuttal,  took  the 
witness-stand  and  denied  ever  having  had 
any  conversation  with  this  defendant,  sug- 
gesting that  her  brother  had  committed  a 
state's  prison  offence,  or  that  if  the  brother's 
notes  were  not  taken  up  he  would  send  him 
there.  On  this  state  of  the  proofs  the  trial 
court  considered  that  even  if  the  testimony 
on  the  part  of  the  [573]  defence  was  given 
full  and  complete  credence,  a  case  of  duress 
had  not  been  made  out  against  the  plaintiff; 
and  for  this  reason  directed  a  verdict  for 
the  full  amount  of  l)is  claim,  with  interest, 
against  the  defendant,  Gustava  Unkart,  both 
individually  and  as  executrix  of  her  mother. 
The  question  presented  by  this  appeal  is 
whether  this  judicial  action  can  be  legally 
justified. 

It  is  to  be  observed  that  neither  in  the 
testimony  which  has  been  excerpted,  nor  in 
any  other  part  of  the  proofs,  does  it  appear 
as  a  fact  that  L.  Fred  Unkart  had  ever  de- 
frauded the  custom-house  officials  in  the  way 
suggested  in  the  conversation  between  the 
parties  as  related  by  Gustava  Unkart.  or 
that  he  had  committed  any  offence  which 
would  have  subjected  him  to  a  criminal 
prosecution;  and  that  no  presumption  exists 
in  favor  of  his  criminality.  This  being  so, 
the  case,  in  its  legaj  aspect,  is  almost  iden- 
tical with  that  of  Ball  v.  Ball,  79  X.  J.  Eq. 
170,  81  Atl.  724,  37  L.R.A.(N.S.)  539,  so 
far  as  the  defendant  is  concerned  individa- 
ally.  In  that  case  a  conveyance  was  made 
by  parents  to  a  creditor  of  their  son,  under 
pressure  of  a  threat  to  have  the  son  crimi- 
nally prosecuted.  The  conveyance  was  made 
in  the  honest  belief  by  the  parents  that  the 
son  had  subjected  himself  to  such  a  prose- 
cution, although  the  contrary  was  the  fact. 
It  was  held  by  this  court  that  the  conveyance 
BO  obtained  was  void  for  duress  exercised 
upon  the  grantors  by  the  grantee. 

Ordinarily,  contracts  which  have  been  set 
aside  upon  the  ground  of  duress  are  made  by 
a  parent  or  child  on  a  threat  of  imprison- 
ment against  the  other,  or  by  a  husband  or 
wife  on  a  like  threat.  There  seems  no  rea- 
son, however,  why  the  doctrine  should  not 
be  equally  applicable  in  the  case  of  brother 
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«nd  sister,  &nd,  indeed,  it  has  been  so  held 
when  the  question  has  been  presented  for 
determination.  Schultz  v.  Cailin,  78  Wis. 
eil,  47  N.  W.  946;  Davis  v.  Luster,  64 
Mo.  43. 

We  conclude,  therefore,  that  if  the  testi- 
mony given  by  Gustava  Unkart  on  the  wit- 
ness-stand be  true,  her  contract  of  endorse- 
ment was  void  by  reason  of  illegal  duress 
exerted  upon  her  by  the  plaintiff.  Whether 
or  not  her  story  was  truthful  was,  of  course, 
a,  question  to  be  determined  by  the  jury. 
The  judgment  against  her,  individually,  hav- 
ing been  improperly  directed  must  be  re- 
versed. 

[574]  The  judgment  against  the  estate  of 
the  deceased  mother  stands  on  a  different 
footing.  Duress,  to  be  available  as  a  de- 
fence in  an  action  upon  contract,  must  have 
been  exercised  upon  him  or  her  who  sets  it 
up  as  a  defence  by  him  who  claims  the 
benefit  of  the  contract,  or  by  someone  acting 
in  his  behalf  or  with  his  knowledge.  Mullin 
V.  Leamy,  80  N.  J.  L.  484,  79  Atl.  257. 
There  was  no  attempt  on  the  part  of  the 
defence  to  prove  that  the  plaintiff  had  any 
knowledge  that  what  he  had  stated  (as  tes- 
tified to  by  Gustava)  with  relation  to  the 
criminality  of  her  brother  would  be  commu- 
nicated to  the  mother;  nor  was  there  any 
•direct  proof  that  it  had  been  communicated 
to  her;  or  that  he  had  knowledge  that  the 
mother's  act  in  signing  the  note  was  induced 
to  any  extent  by  his  remarks  to  the  daugh- 
ter. More  than  that,  the  case  fails  to  show, 
by  any  competent  evidence,  that  the  mother 
was  in  fact  induced  to  sign  the  note  in  suit 
by  reasion  of  any  fear  on  her  part  that  her 
son  would  be  prosecuted  for  a  violation  of 
the  criminal  law  in  falsely  and  fraudulently 
representing  himself  to  the  custom-house 
officials  as  being  the  owner  of  the  Tenafly 
property.  So  far,  therefore,  as  the  judgment 
against  her  executrix  is  concerned,  we  see  no 
ground  for  interfering  with  it. 

As  to  the  judgment  against  appellant,  in- 
dividuallv — 

For  affirmance:  Bergen,  Black,  W^hite, 
Taylor,  JJ. — 4. 

For  reversal:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Rwayze,  Trench ard,  Parker, 
Minturn,  Kalisch,  Heppenheimer,  Williams, 
Gardner,  JJ. — 11. 

As  to  the  judgment  against  appellant  as 
executrix — 

For  affirmance:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Swayze,  Trenchard,  Parker, 
Bergen,  Minturn,  Kalisch,  Black,  White, 
Heppenheimer,  Williams,  Taylor,  Gardner, 
JJ.— 15. 

For  reversal:     None. 
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NOTE. 


Validity  and  Effect  of  Contract  In- 
dnced  by  Tbreats  of  Criminal  Prose- 
ontion  against  Friend,  or  Belative 
Other  than  Parent,  Child  or  Sponse. 

General  Rule,  1033. 

Lawfulness  of  Threatened  Prosecution,  1035. 
Person    as    to     Whom    Contract    May    Be 
Avoided,  1037. 


General  Rule, 


That  a  wife  may  avoid  a  contract  into 
which  she  is  induced  to  enter  bv  threats  of 
a  criminal  prosecution  of  her  husband  is 
well  settled.  See  the  note  to  Burton  v.  Mc- 
Millan, 11  Ann.  Cas.  380.  The  same  is  true 
of  a  contract  of  a  parent  or  child  induced 
by  threats  of  a  prosecution  of  the  other. 
See  the  same  note  to  Embry  v.  Adams,  re- 
ported ante,  this  volume,  at  page  1024.  This 
note  is  confined  to  a  discussion  of  cases 
wherein  the  contract  procured  by  threats  of 
prosecution  is  entered  into  by  some  relative 
other  than  the  wife,  parent  or  child,  or  is 
made  by  a  friend  of  the  person  threatened 
with  prosecution. 

As  a  general  rule  it  may  be  stated  that 
the  same  considerations  which  lead  to  the 
right  to  avoid  a  contract  when  made  by  a 
w^ife,  parent  or  child  apply  where  the  con- 
tract is  induced  by  threats  of  prosecution  of 
other  relatives,  and  the  courts  have  generally 
so  held.  Kirby  v.  Arnold,  191  Ala.  263,  68 
So.  17  (granddaughter);  Rice  v.  Henderson- 
Boyd  Lumber  Co.  (Ala.)  73  So.  70  (brothers 
and  sisters)  ;  Sharon  v.  Gager,  46  Conn.  389 
(aunt) ;  Kronmcyer  v.  Buck,  258  III.  686, 
101  N.  E.  935,  45  L.R.A.(N.S.)  1182  (sis- 
ter) ;  Bradley  v.  Irish,  42  111.  App.  85 
(grandmother);  Henry  v.  State  Bank,  131 
la.  97,  107  N.  W.  1034  (sister);  Shafer  v. 
Beatrice  State  Bank,  99  Xeb.  317,  156  N.  W. 
632  (mother-in-law)  ;  State  v.  Hills  (Ohio) 
113  N.  E.  1045  (brother)  ;  Guinn  v.  Sumpter 
Valley  R.  Co.  63  Ore.  368,  127  Pac.  987 
(other  relatives)  ;  Loud  v.  Hamilton  (Tenn.) 
61  S.  W.  140  (father-in-law);  Schultz  v. 
Cattin,  78  Wis.  611,  47  N.  W.  946  (sister). 
And  see  the  reported  case  wherein  a  con- 
tract made  by  a  sister  under  fear  induced 
by  threats  of  prosecution  of  her  brother  is 
held  to  be  voidable. 

In  Loud  V.  Hamilton  (Tenn.)  51  S.  W. 
140,  the  rule  was  stated  as  follows:  "We 
are  inclined  to  the  opinion  that  where  a 
son-in-law  and  his  wife  are  living  in  har- 
mony, and  there  is  nothing  to  show  any 
estrangement  between  the  father-in-law  and 
the  son-in-law,  the  latter  would  stand  in  the 
same  relation,  so  far  as  concerns  the  present 
question,  as  would  the  daughter  herself.     It 


1034 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


is  without  doubt  true  that  the  danger  to  the 
son-in-law,  and  the  consequent  grief  and 
t-error  of  the  daughter,  would  act  upon  the 
father's  heart  with  fiubstantially  the  same 
force  as  if  the  daughter  herself  were  in  dan- 
ger, or,  at  least,  nearly  so.  We  may  go 
further  and  hold,  .  .  .  that  if  a  party's 
mind  is  so  agitated  from  the  peril  in  which 
a  near  relative  stands,  even  though  there  is 
no  prosecution  or  threat  of  prosecution,  as 
■that  his  free  agency  is  substantially  can- 
celed, a  contract  made  by  him  under  such 
circumstances  could  not  stand." 

In  Davis  v.  Luster,  64  Mo.  43  {overruled 
on  another  point  in  Hensinger  v.  Dyer,  147 
Mo.  227,  48  S.  W.  912),  it  was  said  that, 
when  the  mind  and  will  of  a  person  are 
overcome  by  a  threat  of  the  prosecution  or 
oppression  of  a  brother,  and  a  conveyance 
or  other  written  obligation  or  contract  is 
thereby  extorted,  there  is  no  reason  why 
relief  should  not  be  granted  as  readily  as 
it  would  be  if  the  conveyance  or  contract 
sought  to  be  avoided  was  extorted  from 
either  father  or  son  by  duress  of  the  other. 

In  Kronmeyer  v.  Buck,  258  111.  586,  101 
N.  E.  935,  45  L.R.A.(N.S.)  1182,  wherein  it 
appeared  that  a  sister  under  threats  of  im* 
prisonment  of  a  brother  executed  a  note  to 
cover  his  alleged  shortage,  the  court,  holding 
that  the  note  could  be  avoided  for  duress, 
said:  "We  have  no  hesitation  whatever  in 
holding  that  the  execution  of  the  note  by- 
Mrs.  Staehle  was  procured  by  duress.  She 
was  an  innocent  third  party.  There  can  be 
no  pretense  that  she  was  indebted  to  Buck 
in  any  amount.  The  first  intimation  that 
she  had  of  any  trouble  was  when  her  brother 
approached  her  in  a  highly  excited  manner 
and  told  her  Buck  claimed  he  had  been 
stealing  from  him  and  that  unless  he  got 
this  note  executed  he  would  have  to  go  to 
jail.  She  signed  the  note  to  keep  her  brother 
from  going  to  jail  and  under  the  belief  that 
if  she  did  sign  it  he  would  be  saved  from 
impriflonment  and  prosecution.  It  is  but  nat- 
ural that  she  would  cling  to  her  brother  and 
seek  to  i^id  him  in  his  trouble  under  the 
pressure  of  his  importunities.  .  .  .  Mrs. 
Staehle  testifies  that  the  only  reason  she 
executed  the  note  was  to  save  her  brother 
from  the  impending  prosecution.  While  no 
promise  of  immunity  was  expressly  made, 
yet  it  is  perfectly  clear  that  both  she  and 
Kronmeyer  were  influenced  by  the  under- 
standing, which  was  clearly  to  be  implied, 
that  if  the  matter  was  adjusted  satisfac- 
torily Kronmeyer  would  not  have  to  go  to 
jail  or  be  prosecuted." 

In  State  v.  Hills  (Ohio)  113  N.  E.  1045, 
it  appeared  that  a  brother  and  a  brother- 
in-law  of  the  former  president  of  a  bank 
gave  a  not«  to  cover  an  alleged  shortage  on 
his  part.     In  an  action  on  the  note  it  was 


iield  that  while  a  note  given  in  order  to 
increase  the  assets  of  the  bank  to  the 
amount  required  by  the  state  authorities  in 
order  to  do  business,  could  not  be  held  to 
be  invalid  for  want  of  consideration,  it  could 
be  attacked  on  the  ground  that  its  execution 
was  induced  by  threats  of  imprisonment  of 
the  brother.  The  court  said:  "However, 
the  defense  of  duress  is  available  to  the  de- 
fendant, and  as  against  that  defense  there 
are  no  facts  w^arranting  the  imposition  of 
the  principle  of  estoppel.  It  clearly  appears 
from  the  record  that  neither  the  defendant 
nor  his  brother,  Frederick  P.  Hills,  nor  hi» 
brother-in-law,  Dr.  G.  N.  Ferris,  prior  to  or 
at  the  time  such  notes  were  executed,  had 
any  relation  whatever  to  the  bank,  either  a& 
officer,  director,  or  stockholder,  and  that 
neither  of  them  was  a  debtor  or  creditor  of  the 
bank,  and  that  neither  would  be  affected  finan- 
cially if  the  bank  were  closed  by  order  of  the 
state  superintendent  of  banks  and  its  business 
liquidated.  The  only  motive  apparent,  there- 
fore, for  the  giving  of  their  notes  was  to  avert 
the  threatened  criminal  prosecution  of  Harry 
N.  Hills.  There  is  evidence  that  the  presi- 
dent, vice-president,  and  cashier  of  the  bank, 
in  their  endeavor  to  procure  the  execution  of 
these  notes,  had  impressed  upon  the  brother 
and  brother-in-law  of  Harry  N.  Hills  the 
very  grave  danger  confronting  him,  and  on 
several  occasions  had  said  to  Frederick  P. 
Hills  that  if  the  notes  were  not  furnished 
the  bank  would  be  closed,  and  Harry  N. 
Hills,  the  brother,  would  be  prosecuted  for 
a  criminal  offense,  and  it  further  appears 
that  additional  force  was  given  these  state- 
ments by  clear  intimations  of  similar  conse- 
quences made  by  examiners  of  the  banking 
department.  It  further  appears  from  the 
record  that  these  representations  and  threats 
were  communicated  by  Frederick  P.  Hills  to 
his  brother,  the  defendant,  and  there  is  evi- 
dence in  the  record  that  by  means  of  such 
threats  the  defendant  was  coerced  into  sign- 
ing the  note,  and  that  but  for  such  represen- 
tations and  threats  he  would  not  have 
executed  the  note  now  sued  upon.  The  evi- 
dence further  indicates  that  such  threat t» 
were  made  under  such  circumstances  as  to 
constitute  a  reasonable  and  adequate  cause 
to  control  the  will  of  the  defendant,  and 
that  it  was  intended  that  they  should  be 
communicated  to  and  influence  the  action  of 
the  defendant  and  induce  the  execution  of 
the  note.  It  was  therefore  competent  to 
show  that  they  were  in  fact  communicated 
to  the  defendant,  and  also  to  show  what,  if 
any,  effect  they  had  in  inducing  the  defend- 
ant to  sign  the  note." 

In  Sharon  v.  Gager,  46  Conn.  189,  the 
following  facts  appeared;  "An  elderly  wom- 
an, feeble  in  body,  of  an  excitable  tempera- 
ment, and  habitually  relying  upon  the  judg- 
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ment  of  others  in  matters  of  business,  is 
informed  b}^  her  nephew,  who  had  been 
reared  in  the  family  of  which  she  was  a 
member,  and  to  whom  she  was  greatly  at- 
tached, that  he  was  a  defaulter  to  the  town; 
this  announcement  is  presently  followed  by  a 
declaration  from  Mr.  Chapman,  the  select- 
man, that  the  nephew  had  exposed  himself 
to  a  criminal  prosecution  and  punishment 
in  the  state  prison,  and  that  unless  she  im- 
mediately secured  the  town  against  loss, 
criminal  proceedings  would  on  that  day  be 
instituted  against  him.  He  left  her  greatly 
agitated  in  her  mind,  and  within  about  half 
an  hour  returned  with  an  attorney  and  of- 
fered the  mortgage  in  question  for  her  sig- 
nature. She  signed  it  without  time  for  de- 
liberation, and  without  the  advice  of  counsel 
or  friends."  On  those  facts  the  court  held 
that  the  aunt  was  not  a  free  agent  when 
executing  the  mortgage  and  its  enforcement 
was  refused. 

But  in  a  case  wherein  it  appeared  that 
land  mortgaged  by  a  sister  under  threats  of 
imprisonment  of  a  brother  had  been  before 
that  time  conveyed  by  the  brother  to  the 
sister  as  security  for  a  debt  of  the  brother 
and  that  the  brother  had  later  paid  that 
debt,  it  was  held  that  the  sister  held  the 
property  merely  as  trustee  for  the  brother, 
and  therefore  a  conveyance  by  her  to  pre- 
vent his  prosecution  was  valid  even  though 
it  was  made  under  threats  of  imprisonment 
of  the  brother.  Page  v.  Cranford,  43  S.  C. 
193,  20  S.  E.  972.  And  in  Loud  v.  Hamil- 
ton (Tcnn.)  51  S.  W.  140,  wherein  it  ap- 
peared that  a  father-in-law  acted  under  an 
agreement  with  his  daughter  that  what  he 
did  for  her  husband  should  be  considered  as 
an  advance  from  his  estate  to  her,  the  court 
held  that  the  facts  did  not  justify  a  finding 
that  the  contract  was  induced  by  duress, 
saying:  "The  absence  of  duress  is  shown  by 
the  deliberation  with  which  the  contract  was 
made  at  Decatur;  by  the  understanding  had 
between  the  father  and  daughter  as  to  the 
advancement:  by  his  own  statement  that  he 
was  maneuvering  for  a  compromise;  by  his 
trip  to  Nashville,  and  conference  with  com- 
plainant. Loud;  by  the  correspondence  insti- 
tuted on  his  behalf  by  his  attorneys,  with 
his  sanction;  and  by  the  long  delay  to  bring 
forward  any  objection  to  the  contract  on  the 
ground  of  duress." 

In  Warn  v.  Sandown,  3  Keb.  (Eng.)  238, 
it  was  held  that  an  obligation  entered  into 
by  a  person  imprisoned  and  another  person 
for  the  enlargement  of  the  former  was  valid, 
where  it  appeared  that  the  person  joining 
in  the  obligation  waj«  neither  the  father,  hus- 
band, wife  nor  other  near  relative,  in  which 
case  it  was  said  obiter  that  the  bond  would 
have  been  void. 

But  in  Davies  v.  London,  etc.  Marine  Ins. 
Co.  8  Ch.  D.    (Eng.)    469,  47  L,  J.  Ch.  511, 


38  L.  T.  N.  S.  478,  26  W.  R.  794,  it  appeared 
that  friends  of  a  person  accused  of  unlaw- 
fully retaining  money  were  induced  by  the 
officers  of  the  company  claiming  the  money 
to  become  surety  therefor,  under  the  belief 
that  he  would  be  prosecuted,  although  the 
officers  had  been  advised  that  the  acts  of 
the  person  accused  did  not  amount  to  a 
felony  and  failed  so  to  inform  the  friends. 
Holding  that  the  contract  could  not  be  en- 
forced the  court  said:  "X  think  the  payment 
of  money  into  the  bank  on  the  18th  of  April 
was  produced  by  what  had  been  said  by 
Major  Daniell  and  Mr.  Burn  at  the  first 
interview  on  the  15th  of  April;  that  it  was 
produced  by  the  belief  that  the  company  had 
a  probable  cause  for  prosecution;  by  the 
belief  that,  as  a  matter  of  fact,  they  did 
intend  to  prosecute;  by  the  belief  that  the 
police  were  instructed  to  arrest  Evans;  and 
those  things  having  been  stated  at  the  earlier 
interview  of  the  15th,  it  was,  in  my  opinion, 
the  duty  of  Mr.  Burn  to  state  at  the  second 
interview  that  those  facts  no  longer  existed. 
I  think  that  the  language  in  which  he  as- 
sented to  and  upheld  the  erroneous  impres- 
sion of  Mr.  Gee  by  speaking  of  Evans  as  a 
person  who  had  embezzled,  and  by  saying 
that  the  police  should  not  arrest  Evans  until 
Tuesday,  were  sufficient  circumstances  in 
themselves  to  render  it  impossible  that  the 
payment  of  money  produced  by  that  pressure 
and  by  those  representations  should  be  valid." 

Lawfulness  of  Threatened  Prosecution, 

The  decisions  are  not  in  accord  as  to 
whether  a  threat  of  lawful  prosecution  can 
constitute  such  duress  as  to  enable  one  rela- 
tive coerced  into  making  a  contract  to  save 
another  to  avoid  the  contract.  In  Interna- 
tional Harvester  Co.  v,  Voboril,  187  Fed. 
973,  110  C.  C.  A.  311,  it  was  said:  '^Duress 
may  be  caused  by  threats  of  a  criminal  pros- 
ecution of  a  husband,  wife,  child,  or  other 
near  relative  of  the  person  whose  action  is 
thereby  controlled,  though  no  crime  has  in 
fact  been  committed  or  prosecution  begun. 
If  the  contracting  party  has  been  so  put  in 
fear  as  to  be  deprived  of  the  free  will  power 
essential  to  contractual  capacity,  the  trans- 
action thereby  induced  may  be  avoided.  A 
valid  contract  implies  mutual  voluntary  as- 
sent of  the  parties;  and  if  one  of  them  over- 
comes the  mind  and  will  of  the  other  by 
moral  compulsion  and  so  obtains  his  concur- 
rence, though  the  form  and  shell  of  a  con- 
tract exist,  the  very  essence  of  it  is  wanting." 
In  Henry  v.  State  Bank,  131  la.  97,  107  N. 
\V.  1034,  it  was  held  that  the  lawfulness  of 
the  threatened  prosecution  of  a  brother  was 
immaterial  in  deciding  whether  a  contract 
given  bv  a  sister  to  prevent  the  prosecution 
was  given  under  duress.  And  in  Hensinger 
V.   Dyer,   147   :Mo.   219,  48   S.   W.  912,  over- 
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ruling  Davis  r.  Luster,  64  Mo.  43,  on  this 
point,  it  was  said:  "If  a  contract  obtained 
by  threats  of  a  prosecution  for  a  criminal 
offense  of  which  the  party  charged  is  not 
guilty  is  invalid,  it  is  difficult  to  see  why  a 
contract  obtained  bv  threats  of  a  similar 
prosecution  for  an  offense  of  which  the  per-- 
son  charged  is  guilty  is  not  also  invalid. 
One  is  just  as  wrongful  as  the  other." 

On  the  other  hand  in  McCormick  Harvest- 
ing-Mach.  Co.  v.  Miller,  54  Neb.  644,  74 
N.  W.  1061,  which  was  an  action  on  a  con- 
tract made  by  one  brother  to  prevent  the 
threatened  prosecution  of  another  for  a  crime 
of  which  he  was  admittedly  guilty,  it  was 
held  that  it  was  those  contracts  made  under 
fear  of  unlawful  arrest,  and  not  those  ex- 
ecuted under  threat  of  lawful  imprisonment, 
that  could  be  avoided  for  duress.  But  com- 
pare Beindorff  v.  Kaufman,  41  Neb.  824,  60 
N.  W.  101,  which  was  an  action  to  foreclose 
a  mortgage  given  by  parents  to  prevent  the 
prosecution  of  their  son,  and  wherein  it  was 
held  that  if  the  mortgage  was  secured  by 
threats  of  imprisonment  against  the  son  it 
could  be  avoided  for  duress,  and  the  guilt 
or  innocence  of  the  son  was  immaterial. 

Where  the  defense  to  a  contract  made  by 
one  relative  for  the  purpose  of  saving  an- 
other from  criminal  prosecution  is  that  the 
contract  amounts  to  the  compounding  of  a 
felony,  and  is,  therefore,  void  as  based  on 
an  illegal  consideration,  the  fact  that  the 
relative  is  in  fact  guilty  of  the  alleged  of- 
fense is  an  essential  ingredient,  as  without 
it  there  would  be  no  felony  to  compound. 
Giles  V.  De  Cow,  30  Colo.  412,  70  Pac.  681 
(brother-in-low) ;  Rosenbaum  v.  Levitt,  109 
Ta.  292,  80  N.  W.  393  (father-in-law)  ;  Ft. 
Worth  First  Nat.  Bank  v.  Payne,  42  S.  W. 
736,  19  Ky.  L.  Rep.  839  (father-in-law); 
Snyder  v.  Willey,  33  Mich.  483  (father-in- 
law)  ;  Catskill  Nat.  Bank  v.  Lasher,  165 
App.  Div.  548,  151  N.  Y.  S.  191  (father-in- 
law  and  brother-in-law) ;  Groesbeck  v.  Mar- 
shall, 44  S.  C.  538,  22  S.  E.  743  (brother) ; 
Tracy  v.  Deatrick,  6  Ohio  Cir.  Dec.  427,  10 
Ohio  Cir.  Ct.  Ill    (father-in-law). 

But  if  there  is  actual  guilt  and  an  agree- 
ment to  compound,  the  contract  is  void. 
Thus  in  Giles  v.  De  Cow,  30  Colo.  412,  70 
Pac.  681,  the  rule  was  stated  as  follows: 
''A  thief  is  under  a  legal,  as  well  as  a  moral, 
duty  to  repay  the  person  whose  property  he 
has  stolen,  and  it  is  not  in  itself  an  illegal 
contract  for  him  to  give  his  own  obligation 
therefor,  or  for  a  third  party  to  agree  to 
recompense  the  owner  for  the  loss.  But  if 
the  consideration  for  the  promise  of  either, 
in  whole  or  in  part,  be  an  agreement  to 
stifle  or  discontinue  prosecution  of  the  crime 
committed,  such  promise  will  not  be  enforced." 
In  Fitzgerald  Tliird  Nat.  Bank  v.  Baker 
(Ga.)  91  S.  E.  346,  it  was  said  in  a  syllabus 


by  the  court:  "Proof  that  the  maker  of  a 
note  was  a  cashier  in  a  national  bank  and 
had  violated  section  5209  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  C!omp. 
St.  1913,  §  9772),  that  prosecution  wa« 
threatened  for  such  violation,  a'nd  that  he, 
his  mother,  and  his  brother-in-law  signed  the 
note  for  the  purpose  of  suppressing  and  set- 
tling the  threatened  criminal  prosecution, 
voids  the  contract."  In  Buck  v.  Paw  Paw 
First  Nat.  Bank,  27  Mich.  293,  15  Am.  Rep. 
189,  wherein  it  appeared  that  certain  rela- 
tives of  a  person  accused  of  embezzling  money 
from  a  bank  were  induced  to  give  a  note 
to  make  up  the  shortage  on  the  representa- 
tion by  the  bank  officials  that  they  would 
petition  the  court  for  clemency,  it  was  said: 
"It  must  be  borne  in  mind  that  the  makers 
of  this  note  are  accused  of  no  crime,  and 
that  they  were  under  neither  a  legal  nor  a 
moral  obligation  to  make  to  the  bank  any 
reparation.  Their  position  was  only  that  of 
persons  who  were  unfortunate  in  having  a 
relative  commit  a  felony,  and  whose  sympa- 
thies were  naturally  aroused  in  contempla- 
tion of  the  punishment  that  was  likely  to  be 
inflicted  upon  him.  The  bank,  on  the  other 
hand,  had  been  the  sufferer  from  the  crime, 
and  its  officers  naturally  were  anxious  to 
make  up  the  loss  in  some  manner.  And  it 
is  alleged  that  they  have  made  use  of  thia 
sympathy  for  the  purpose,  by  promising  or 
holding  out  inducements  that  their  influence 
should  be  employed  to  mitigate  the  punish- 
ment. ...  If  the  real  inducement  to  the 
defendants  to  give  the  notes  was  the  assur- 
ance oi  the  officers  that  they  would  sign,  or 
be  more  likely  to  sign,  a  petition  for  favor 
to  R.  M.  Buck,  then  it  is  obvious  that  the 
transaction,  stripped  of  whatever  in  a  legal 
point  of  view  was  immaterial,  was  simply 
this:  One  party  was  to  give  a  pecuniary 
consideration,  and  the  equivalent  was,  that 
another  would  sign,  or  promise  to  sign,  or 
be  more  likely  to  sign,  a  petition  for  the 
mitigation  of  a  criminal  punishment.  It  is 
too  plain  for  argument  that  such  a  trans- 
action is  not  only  w^anting  in  the  requisites 
of  a  legal  contract,  but  that  in  its  tendency 
it  is  immoral  and  pernicious." 

But  where  there  is  no  agreement  not  to 
prosecute,  a  contract  made  in  settlement  of 
a  liability  arising  from  the  criminal  conduct 
of  a  relative  does  not  violate  the  rules  of 
public  policy  as  compounding  a  felony.  Hig- 
gins  V.  Sowards,  159  Ky.  783,  169  S.  W.  554 
(father-in-law)  ;  Cohen  v.  Grimes,  18  Tex. 
Civ.  App.  327,  45  S.  W.  210  (brother).  In 
the  case  first  cited  the  rule  was  stated  as 
follows:  "A  mere  intimation,  or  even  a 
threat  to  prosecute,  would  not  in  all  cases 
avoid  a  contract  made  by  the  defaulter  for 
the  purpose  of  making  reparation  to  the  per- 
son injured  by  his  misdoings,  if  there  is  no 
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mgreement  not  to  prosecute."  And  in  Cohen 
V.  Qrimes,  supra,  it  was  said :  "A  large  part 
of  appellants'  brief  is  devoted  to  the  propo- 
sition that  the  obligation  given  by  M.  Cohen 
to  plaintiffs  was  illegal  and  void,  because 
given  in  fact  to  suppress  criminal  proceed- 
ings, then  pending,  against  his  brother.  We 
are  of  opinion  that  the  instrument  was  not, 
for  this  reason,  void.  In  order  to  render  a 
contract  void  upon  such  ground,  it  is  essen- 
tial that  the  parties  to  it  should  agree, 
expressly  or  impliedly,  upon  the  abandon- 
ment or  suppression  of  the  prosecution.  It 
is  not  enough,  if  this  is  the  desire  or  pur- 
pose actuating  the  person  giving  the  obliga- 
tion, when  there  is  no  agreement,  under- 
standing, or  concurring  intent  on  the  part 
of  the  obligee  to  interfere  with  the  course  of 
the  criminal  proceedings.  In  this  case  it  is 
plain  that  the  farmers'  cotton  had  been  mis- 
appropriated, and  thdkt  H.  Cohen  &  Co.  were 
liable  to  them,  civilly,  for  the  value  thereof. 
The  law  would  not  debar  them  from  accept- 
ing satisfaction  of  this  debt,  or  from  assign- 
ing their  claim,  although  H.  Cohen  may 
then  have  been  under  arrest  on  a  criminal 
charge  growing  out  of  the  matter.  .  .  . 
To  hold  otherwise  would  be  an  unwarrant- 
able denial  of  right  of  property  in  a  just 
demand.  If  M.  Cohen,  the  brother  of  the 
arrested  man,  had  contracted  with  the  farm- 
ers to  purchase  or  pay  their  claims,  it  would 
be  immaterial,  in  respect  to  the  force  of  the 
contract,  what  his  purpose  was  in  doing  so, 
provided  the  farmers  did  not  become  parties 
to  his  purpose,  by  agreement,  express  or  im- 
plied, and  the  fact  that  they  may  have 
known  of  his  purpose  or  motive,  without 
agreeing  to  anything  on  the  subject,  would 
not  render  the  demand  illegal." 

Person  as  to  Whom  Contract  May  Be 

Avoided. 

It  is  not  necessary  that  the  threats  should 
be  communicated  directly  to  the  relative 
whom  it  is  sought  to  coerce  into  making  the 
contract.  Schultz  v.  Catlin,  78  Wis.  611,  47 
N.  W.  946,  wherein  it  was  said:  "It  is  quite 
immaterial  that  such  threats  were  not  made 
directly  to  the  defendant.  They  were  made 
to  her  brother,  with  the  intention  on  the 
part  of  plaintiff  that  they  should  be  com- 
municated to  her,  and  they  were  so  commu- 
nicated. In  some  sense  the  brother  was  the 
agent  of  plaintiff  to  make  such  communica- 
tion, and  it  is  the  same  as  though  they  were 
made  to  her  by  the  plaintiff  in  person." 

And  see  the  reported  case,  wherein  the 
rule  is  laid  down  that  in  order  to  avoid  a 
contract  on  the  ground  of  duress,  the  duress 
must  have  been  exercised  on  him  or  her  who 
sets  it  up  as  a  defense  by  the  person  who 
claims  the  benefit  of  the  contract  or  some  one 
acting  for  him  and  with  his  knowledge.     It 


is  held,  however,  that  the  evidence  does  not 
justify  a  finding  to  the  effect  that  threats 
of  imprisonment  of  a  brother  made  to  the 
sister,  were  made  with  the  intention  that 
they  should  be  communicated  to  the  mother 
or  that  they  were  so  communicated. 
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Washington  Supreme  Court — August  31, 1915. 


87  Wash.  146;  161  Pac,  246 


Wills    —    Revooatioa    by    Marrlase    — ^ 
Will  of  IVomaa. 

Rem.  &  Bal.  Code,  §  1323,  providing  that 
if,  after  making  any  will,  the  testator  shall 
marry  and  the  wife  shall  be  living  at  the 
death  of  the  testator,  such  will  shall  be 
deemed  revoked,  applies  to  a  will  made  by 
a  woman  under  the  same  conditions  as  to  a 
will  made  by  a  man. 

[See  note  at  end  of  this  case.] 

Same. 

Rem.  &  Bal.  Code,  §  1323,  providing  that 
if,  after  making  any  will,  the  testator  shall 
marry  and  the  wife  shall  be  living  at  the 
death  of  the  testator,  such  will  shall  be 
deemed  revoked,  applies  to  a  will  made  by  a 
married  woman,  and  revokes  such  will  upon 
her   subsequent  remarriage. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Thurston 
county:     Mitchell,  Judge. 

Proceeding  for  probate  of  will  of  Carrie 
Van  Guelpen,  deceased.  Allison  E.  Laberee, 
proponent.  From  judgment  rejecting  probate 
and  appointing  Milo  A.  Root  administrator, 
proponent  appeals.  The  facts  are  stated  in 
the  opinion.    Affibmed. 

Oeorge  H.  Funk  and  Frank  C.Otoinge  for 
appellant. 

Milo  A.  Root  for  respondent. 

[146]  Parkfs,  J. — This  is  an  appeal  from 
a  judgment  of  the  superior  court  for  Thurs- 
ton county,  rejecting  probate  of  the  last  will 
of  Carrie  Van  Ouelpen,  deceased,  upon  the 
ground  that  it  was  revoked  by  her  marriage 
subsequent  to  its  execution,  by  which  judg- 
ment the  court  also  appointed  Milo  A.  Root 
administrator  of  her  estate.  From  this  judg- 
ment, Allison  E.  Laberee,  the  proponent  of 
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the  will  and  principal  beneficiary  thereunder, 
has  appealed  to  this  court. 

In  August,  1905,  Carrie  Van  Guelpen  duly 
executed  her  last  will,  which  is  here  involved. 
At  that  time  she  was  the  [147]  lawful  wife 
of  Allison  E.  Laberee,  this  appellant,  living 
with  him  in  Thurston  county.  Thereafter 
the  bonds  of  matrimony  existing  between 
them  were  dissolved  by  decree  of  divorce  ren- 
dered in  the  superior  court  for  Thurston 
county.  Thereafter  she  was  lawfully  mar- 
ried to  Otto  Van  Guelpen.  Thereafter,  on 
April  30,  1914,  she  died  leaving  her  husband. 
Otto  Van  Guelpen,  surviving  her,  and  leaving 
property  in  Thurston  county.  Her  will  re- 
mained unrevoked  up  until  the  time  of  her 
death,  except  as  the  same  may  have  been 
revoked  by  her  marriage  after  its  execution. 
A  few  days  following  her  death,  respondent, 
Milo  A.  Root,  at  the  instance  of  Otto  Van 
Guelpen,  her  surviving  husband,  petitioned 
the  superior  court  for  Thurston  county  to  be 
appointed  administrator  of  her  estate,  alleg- 
ing that  she  had  died  intestate.  A  few  days 
thereafter,  Allison  E.  Laberee  petitioned  the 
same  court  for  probate  of  her  will,  which 
she  had  executed  in  August,  1905,  before  her 
marriage  to  Otto  Van  Guelpen.  Hearings 
upon  these  petitions  were  had  at  the  same 
time,  resulting  in  the  judgment  appealed 
from. 

Coainsel  for  appellant  make  two  conten- 
tions that  the  judgment  of  the  superior  court 
is  erroneous,  as  follows: 

"(1)  Because  our  statute  in  reference  to 
the  revocation  of  wills  by  a  change  in  the 
status  of  the  testator  does  not  apply  to  the 
case  of  a  testator  married  when  the  will 
was  made. 

"(2)  Because  our  statute  in  reference  to 
the  revocation  of  wills  by  a  change  in  the 
status  of  the  testator,  does  not  properly 
apply  to  the  case  of  a  female  testator.'' 

We  shall  notice  these  in  inverse  order. 
Our  only  statutory  provisions  touching  revo- 
cation of  a  will  by  subsequent  marriage  of 
the  testator  or  testatrix  is  found  in  §  1323 
of  Rem.  &  Bal.  Code  (P.  C.  409,  §  35),  as 
follows : 

"If,  after  making  any  will,  the  testator 
shall  marry  and  the  wife  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such 
will  shall  be  deemed  revoked,  unless  provi- 
sion shall  have  been  made  for  her  by  mar- 
riage settlement,  or  unless  she  be  provided 
for  in  the  will,  or  in  such  way  mentioned 
therein  as  [148]  to  show  an  intention  not 
to  make  such  provision,  and  no  other  evi- 
dence to  rebut  the  presumption  of  revocation 
shall  be  received." 

Counsers  contention  that  this  statute  has 
no  application  to  a  will  made  by  a  woman, 
it  seems  to  us,  has  been  fully  answered  by 
the  decision  of  this  court  in  In  re  Petridge, 


47  Wash.  77,  91  Pac.  634,  where  the  ques- 
tion was  exhaustively  examined  in  the  light 
of  the  changed  relations  of  husband  and  wife 
under  our  law^  from  that  under  the  common 
law,  and  in  the  light  of  our  statute  provid- 
ing that  **word8  importing  the  masculine 
gender  only,  may  be  extended  to  females 
also  when  such  construction  shall  be  neces- 
sary." Rem.  &  Bal.  Code,  §  1340  (P.  C.  409, 
§69).  Counsel  concede  that  decision  to  be 
decisive  against  their  present  contention,  and 
direct  their  efforts  to  securing  the  overruling 
of  the  rule  there  announced  by  the  court. 
We  deem  it  sufficient  to  say  that  we  have 
again  examined  the  question  and  are  satis- 
fied with  the  views  expressed  in  that  deci- 
sion. We  adhere  to  the  view  that  a  will 
made  by  a  woman  should  be  deemed  revoked 
by  her  subsequent  marriage,  under  the  same 
conditions  that  a  will  made  by  a  man  is 
deemed  revoked,  and  that  such  is  the  proper 
construction  of  §  1323. 

Recurring  now  to  counsel's  first  conten- 
tion, Does  the  fact  that,  when  the  deceased 
made  her  will,  she  was  a  married  woman 
prevent  her  subsequent  marriage  to  Otto  Van 
Guelpen  working  a  revocation  thereof?  It  is 
argued  that  the  words  ^'shall  marry,"  in 
§  1323,  do  not  have  reference  to  a  woman 
who  is  already  married  at  the  time  of  the 
making  of  her  will,  but  refer  to  a  spinster 
who  is  yet  to  be  married.  We  are  not  able 
to  concur  in  this  view.  It  seems  to  us  that 
the  words  "when  the  testatrix  shall  marry" 
as  appropriately  apply  to  the  future  possi- 
ble second  marriage  of  a  married  woman  as 
to  the  future  possible  marriage  of  a  spinster. 
Now  the  revocation  of  a  will  by  a  subse- 
quent marriage  of  the  maker  of  it  is  but 
the  result  of  an  implication  of  intent  to 
revoke  the  will  on  the  part  of  the  maker, 
arising  from  his  or  her  changed  [149]  rela- 
tionship to  others.  This  is  the  reason  of 
the  rule,  even  though  it  be  statutory,  and 
circumscribed  by  fixed  bounds.  In  In  re  Ad- 
ler,  52  Wash.  539,  545,  100  Pac.  1019,  we 
said: 

"The  grounds  upon  which  courts  have  been 
most  inclined  to  rest  the  rule  of  implied 
revocation  of  wills  is  that,  because  of  new 
moral  or  testamentary  duties  arising  from  a 
relationship  not  in  contemplation  at  the  time 
of  the  execution  of  the  instrument,  it  will 
be  presumed  that  the  testator  had  annexed 
the  tacit  condition  that  it  should  not  take 
effect  if  a  change  occurred  in  his  situation 
that  brought  with  it  other  objects  upon 
which  his  bounty  should  in  good  conscience 
be  bestowed." 

Surely  this  reason  is  as  applicable  to  the 
changed  relation  arising  from  a  second  mar- 
riage as  from  a  first  marriage.  Counsel  for 
appellant  cite  and  rely  strongly  upon  In  re 
McLarney,  153  N.  Y.  416,  47  N.  E.  817,  60 
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Am.  St.  Rep.  664,  and  In  re  Comassi,  107 
Cal.  1,  40  Pac.  16,  28  L.R.A.  414,  holding 
that  the  will  of  a  married  woman  was  not 
revoked  by  her  subsequent  second  marriage. 
Those  decisions  were,  however,  controlled  by 
statute  providing  that  "a  will  executed  by 
an  unmarried  woman  shall  be  deemed  re- 
voked by  her  subsequent  marriage."  In  In 
re  Comassi,  the  court  observed: 

*1f  it  had  been  the  purpose  of  the  legis- 
lature that  the  will  of  any  woman  should  be 
revoked  by  her  subsequent  marriage,  it  could 
have  readily  expressed  that  purpose  in  apt 
words,  as  has  been  done  by  the  Wills  Act 
of  England,  1  Vict.  c.  26,  the  eighteenth  sec- 
tion of  which  provides  that:  'every  will 
made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage.*  The  same  provision 
is  found  in  the  statutes  of  many  states  in 
this  country.  In.stcad  of  so  doing,  however, 
the  legislature  of  this  state  has  limited  this 
result  to  a  will  executed  by  an  unmarried 
woman,  in  language  which  gives  no  oppor- 
tunity for  construction." 

Apparently  had  the  statute  there  involved 
been  like  ours,  containing  the  words  "shall 
marry"  only,  without  distinguishing  between 
married  and  unmarried  women,  the  court 
would  [150]  have  reached  the  same  conclu- 
sion we  do  in  this  case.  The  late  decision 
of  this  court  in  Koontz  v.  Koontz,  83  Wash. 
180,  145  Pac.  201,  is  in  harmony  with  our 
views  here  expressed,  though  it 'deals  with  a 
somewhat  different  problem. 

We  conclude  that  the  judgment  must  be 
affirmed.    It  is  so  ordered. 

Morris,  C.  J.,  Holcomb,  Mount,  and  Chad- 
wick,  JJ.,  concur. 


NOTE. 

ReToeatlon  of  IXTlll  of  Woman  by 
Subseqiient  Marriage. 

A  complete  discussion  of  the  question  of 
the  revocation  of  the  will  of  a  woman  by 
her  subsequent  marriage  will  be  found  in 
the  note  to  Hastings  v.  Day,  Ann.  Gas. 
1913A  214.  The  present  note  discusses  the 
few  cases  which  have  since  passed  on  that 
point. 

The  court  in  the  reported  case  expressly 
approves  the  decision  of  In  re  Petridge,  47 
Wash.  77,  91  Pac.  634,  cited  in  the  note 
heretofore  referred  to,  wherein  it  was  held 
that  an  act  providing  that  a  will  shall  be 
revoked  by  the  marriage  of  the  testator  if  a 
*'wife"  is  left  surviving  and  unprovided  for 
applies  equally  to  the  will  of  a  single  woman 
who  subseqtiently  marries  and  whose  hus- 
band survives  her.  But  the  reported  case 
goes  further  than  In  re  Petridge,  supra,  and 
holds   that  the  statute  applies   in  the  case 


of  the  second  marriage  of  a  woman  so  as  to 
invalidate  a  will  made  before  she  was  di- 
vorced from  her  first  husband.  The  court 
takes  the  view  that  since  the  reason  on 
which  the  statutory  rule  is  based  is  the  im- 
plication of  an  intent  of  the  testator  to 
revoke  the  will,  arising  from  his  or  her 
changed  relationship,  its  application  to  a 
second  marriage  is  as  much  warranted  as  in 
the  case  of  a  first  marriage. 

In  the  case  of  In  re  Roton,  95  S.  C.  118, 
78  S.  £.  711,  the  statute  under  considera- 
tion provided  as  follows:  "If  any  person 
making  a  will  shall  afterwards  marry  and 
die,  leaving  his  widow,  or  leaving  issue  of 
such  marriage,  unless  the  will  shall  have 
been  made  in  contemplation  of  such  mar- 
riage expressed  on  its  face,  and  shall  contain 
a  provision  for  future  wife  and  children,  if 
any,  it  shall  be  deemed  and  taken  to  be  a 
revocation  to  all  intents  and  purposes." 
Another  statute  provided  that  "all  words  in 
any  act  or  joint  resolution  imparting  the 
masculine  gender  shall  apply  to  females 
also."  It  was  held  that  the  will  of  a  woman 
made  while  she  was  a  widow  was  revoked 
immediately  on  her  subsequent  marriage.  It 
appeared  therein  that  the  testatrix's  husband 
survived  her,  but  the  ruling  was  made  at  the 
instance  of  her  brother. 


V. 


MeKEEMIB. 


Oklahoma  Supreme  Court — October  13,  1914. 


43  Ohla.  577;  143  Pac,  8S0. 


Indians  —  Lease  of  Lands  of  Minor  — 
Necessity  of  Order  of  Court. 

Under  Act  Cong.  April  26,  1906,  c.  1876, 
34  Stat.  146  (Fed.  St.  Ann.  1909  Supp. 
p.  190),  requiring  that  allotments  of  minor 
Indians  be  leased  under  orders  of  the  proper 
court,  and  section  2405,  Stat.  Ind.  Ter. 
section  3509,  Mansf.  Dig.  Ark,  relating  to  the 
leasing  of  the  lands  of  minors,  an  order  of 
court  permitting  a  guardian  to  lease  his 
ward's  land  is  indispensable  to  a  valid  lease. 

''Order  of  Court'*  —  Wbat  Constitutes. 

W^here  an  instrument  consisting,  first,  of 
a  petition  of  a  guardian  to  the  judge  for  an 
order  to  lease  the  ward's  property,  and  sec^ 
ond,  the  lease  upon  which  is  indorsed  "Ap- 
proved 3/3/07.  Thomas  C.  Humphry,  Judge" 
— the  same  does  not  constitute  an  "order  of 
court,"  as  required  by  the  statute. 

[See  note  at  end* of  this  case.] 
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Ovardiaa    and    IXTard  —  ApproTal    of 
I«ease  —  IXTl&at  Constitutes. 

Where  a  lease  has  Indorsed  thereon :  "Ant- 
lers, I.  T.  Mar.  3,  1907.  I  have  carefully 
examined  the  within  lease  and  respectfully 
recommend  the  approval  of  the  same.  F.  D. 
Capping,  Probate  Master"  and  "Approved 
3/3/07.  Thomas  C.  Humphry,  Judge"— the 
same  is  not  sufficient  to  show  an  appointment 
of  a  master,  his  report  thereon,  and  confirm- 
ance  thereof  by  the  court,  and  the  same  does 
not  amount  to  an  order  of  the  court  approv- 
ing or  authorizing  the  lease. 

Validity  of  I«ease  Not  Approved. 

Where  an  instrument,  purporting  to  be  a 
lease  executed  by  the  guardian  of  a  minor 
Indian,  is  not  shown  to  have  been  executed 
upon  the  order  of  court  of  probate,  as  pro- 
vided by  section  2406,  Stat.  Ind.  Ter.,  is 
offered  in  evidence,  an  objection  to  its  com- 
petency is  properly  sustained. 

4 

Error  to  District  Court,  Jefferson  ooiinty: 
Bailey,  Judge. 

Action  by  WMIl  McKeemie,  plaintiff,  against 
F.  B.  Fisher,  defendant.  Judgment  for  plain- 
tiff. Defendant  brings  error.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Bridges  d  Vertrees  for  plaintiff  in  error. 
H.  A.  Ledhetter  for  defendant  in  error. 

[578]  LooFDOURBOW,  J. — This  is  an  action 
in  ejectment,  and  from  a  judgment  in  favor  of 
the   plaintiff,   defendant  appeals. 

There  is  but  one  question  involved  in  this 
appeal.  Amanda  Benton,  a  minor  Choctaw 
Indian,  was  the  owner  of  certain  real  estate. 
One  George  Benton  was  appointed  guardian, 
and  as  such  guardian  executed  a  certain  lease 
of  said  real  estate  to  H.  L.  Welch  for  a  period 
of  five  years.  J.  B.  Fisher,  plaintiff  in  error, 
occupied  the  premises  as  the  tenant  of  Welch. 
On  the  trial  of  the  cause  said  lease  was 
offered  in  evidence,  whereupon  plaintiff  object- 
ed to  its  introduction,  for  the  reason  that 
the  lease  was  not  approved  by  the  probate 
court  in  the  district  wherein  the  guardian 
was  appointed,  and  that  the  instrument  is 
therefore  incompetent,  irrelevant,  and  imma- 
terial, which  objection  was,  by  the  court, 
fltistained.  Attached  to  and  as  a  part  of  the 
lease  contract  is  a  petition  for  an  order  ap- 
proving the  lease,  the  caption  of  which  is 
as  follows: 

'•In  the  United  States  Court  for  the  Cen- 
tral District  of  the  Indian  Territory  at , 

No.  Probate. 

'*In  the  Matter  of  the  Application  of  George 
Benton,  Guardian  of  Amanda  Benton,  Minor. 
[579]  "Petition  for  an  Order  Approving  Lease. 
"To  the  judge  of  said  Court :     .     .     . " 

Following  the  verification  of  the  instru- 
ment is  the  following  nq^ation. 


"Antlers,  L  T.,  Mar.  3,  1907. 
"I  have  carefully  examined  the  within  lease 
and  respectfully  recommend  the  approval  of 
the  same.     F.  C.  Capping,  Probate  Master. 
"Approved.     3-3-07. 

"Thomas  C.  Humphrey, 

'Judge.'' 

Section  20  of  the  act  of  Congress  of  April 
26,  1906  (Fed.  St.  Ann.  1909  Supp.  190) 
provides  "that  allotments  of  minors  and  in- 
competents may  be  rented  or  leased  under 
order  of  the  proper  court."  At  the  time  this 
purported  lease  was  executed  the  probate 
laws  of  Arkansas  were  in  force,  and  the  stat- 
utes relative  to  the  lease  or  sale  of  real  estate 
of  minors,  as  compiled  in  the  Indian  Terri- 
tory Statutes,  are  as  follows: 

"Sec.  2406.  When  it  shall  appear  that  it 
would  be  for  the  benefit  of  a  ward  that  his 
real  estate,  or  any  part  thereof,  be  sold  or 
leased  and  the  proceeds  put  on  interest,  or 
invested  in  productive  stocks,  or  in  other 
real  estate,  his  guardian  or  curator  may  sell 
or  lease  the  same  accordingly  upon  obtaining 
an  order  for  such  sale  or  lease  from  the  court 
of  probate  of  the  county  in  which  such  real 
estate  or  the  greater  part  thereof  shall  be 
situate. 

"Sec.  2406.  To  obtain  such  order,  the 
guardian  or  curator  shall  present  to  the  court 
a  petition  setting  forth  the  condition  of  the 
estate  and  the  facts  and  circumstances  on 
which  the  petition  is  founded. 

"Sec.  2407.  If,  after  a  full  examination 
on  the  oath  of  creditable  and  disinterested 
witnesses,  it  appears  to  the  court  that  it 
would  be  for  the  benefit  of  the  ward  that 
the  real  estate,  or  any  part  of  it,  should  be 
sold  or  leased,  the  court  may  make  an  ap- 
propriate order  for  such  sale  or  lease,  under 
such  regulations  and  conditions,  subject  to- 
the  provisions  of  this  chapter  in  relation  to 
the  sale  of  real  estate  of  minors,  as  the  court 
shall  consider  suited  to  the  case,  first  requir- 
ing the  guardian  or  curator  to  enter  into 
good  and  sufficient  bonds  to  make  such  leases 
and  conduct  such  sales  with  fidelity  to  the 
interest  of  his  ward,  and  [580]  faithfully  to 
account  for  the  proceeds  of  such  sales  and 
leases  according  to  law  and  as  the  order 
of  the  court  may  require." 

The  Court  of  Appeals  of  the  Indian  Terri- 
tory, in  the  case  of  Indian  Land,  etc.  Co.  v. 
Shoenfelt,  6  Indian  Ter.  41,  79  S.  W.  134, 
construed  the  above  sections  of  the  statute 
and  held  that  no  guardian  can  lease  his 
ward's  lands  without  an  order  of  the  court. 
It  now  becomes  important  to  ascertain  the 
meaning  of  the  words  "order  of  court."  "Or- 
der" is  defined  (section  3408,  Stat.  Ind.  Ter.; 
section  5203,  Mansf.  Dig^  Ark.)    as  follows: 

"Every  direction  of  a  court  or  judge  en- 
tered upon  the  order  book,  or  made  in  writ- 
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ing,  in  a  civil  action,  and  not  included  in 
the  judgment,  is  denominated  an  order." 

29  Cyc.  p.  1514: 

"The  caption  of  an  order  of  court  must 
truly  state  when  and  where  the  order  was 
made." 

''While  an  order  of  the  court  should  he 
styled  as  such,  and  not  as  an  order  of  the 
justice  directing  its  entry,  yet  when  it 
appears  from  the  notice  of  motion  and  the 
body  of  the  order  that  it  was  made  by  the 
court,  the  absence  of  a  caption  does  not  pre- 
vent the  order  from  being  regarded  as  one 
made  by  the  court." 

In  Whitney  v.  Belden,  4  Paige  (N.  Y.)  140, 
it  is  held : 

"Neither  party  can  have  any  benefit  from 
a  decision  of  the  court  until  the  order  upon 
such  decision  is  drawn  up  and  perfected." 

In  Park  v.  Lide,  90  Ala.  246,  7  So.  805,  it 
is  held  that  a  memorandum  "demurrer  over- 
ruled," entered  upon  the  court  docket,  is 
not  a  decree  which  will  support  an  assign- 
ment of  error,  but  a  mere  direction  to  the 
registrar  from  which  a  degree  might  be  de- 
veloped "by  formal  incorporation  in  the 
minutes  of  the  court." 

In  Sedgwick  v.  Dawkins,  17  Fla.  811,  held 
an  indorsement  on  motion  papers  used  on 
motion  to  arrest  judgment  of  the  words 
"motion  granted,"  signed  by  the  judge,  is 
not  a  final  judgment  from  which  an  appeal 
can  be  taken,  but  a  mere  order  for  the  entry 
of  an  order  staying  judgment  on  the  verdict. 
For  extensive  notes  as  to  what  entry  or  record 
is  necessary  to  complete  a  judgment  or  order, 
see  Weber  v.  Mayer,  4  N.  D.  119,  59  N.  W. 
523,  28  L.R.A.  621. 

[581]  We  are  therefore  of  opinion  that 
the  memorandum  appearing  on  the  lease, 
signed,  "F.  B.  Capping,  Probate  Master,"  and 
the  words,  "Approved  3-3-07,"  signed  "Thom- 
as C.  Humphry,  Judge,"  is  not  a  sufficient 
compliance  with  the  statute,  and  that  the 
same  does  not  constitute  an  order.  W^e  ap- 
prehend that  it  was  the  practice  in  the 
Indian  Territory  at  that  time  for  the  Judge 
of  the  United  States  Court  to  appoint  referees 
or  masters  to  hear  testimony  and  submit 
findings  of  fact  and  conclusions  of  law  there- 
on. We  know  of  no  such  office  as  a  probate 
master,  and  if  F.  B.  Capping  was  appointed 
master  in  these  proceedings,  such  appoint- 
ment should  be  of  record,  as  well  as  his  re- 
port in  such  proceeding,  together  with  an 
order  of  the  court  confirming  the  master's 
report  in  order  to  make  the  lease  valid. 
Again,  the  law  required  this  lease  to  be  made 
upon  the  order  of  the  court.  This  court,  in 
Re  McClaskey,  2  Okla.  568,  37  Pac.  854, 
quotes  with  approval  from  an  opinion  writ- 
ten by  Justice  Johnston,  Supreme  Court  of 
Kansas,  In  re  Terrill,  62  Kan.  29,  34  Pac. 
457,    39    Am.    St.    Rep.   327,    wherein    it   is 

said: 

Ann.  Cas.  1917C. — 66. 


tc 


'To  perform  the  function  of  a  court,  the 
presence  of  the  officers  constituting  the  court 
is  necessary,  and  they  must  be  present  at 
the  time  and  place  appointed  by  law.  A 
'court'  is  defined  by  Bacon  to  be  'an  in- 
corporeal being,  which  requires  for  its  ex- 
istence the  presence  of  its  judges,  or  a  compe- 
tent number  of  them,  and  a  clerk  or  prothono- 
tary,  at  or  during  which  and  at  a  place 
where  it  is  by  law  authorized  to  be  held, 
and  the  performance  of  some  public  act 
indicative  of  the  design  to  perform  the  func- 
tions of  a  court'"  (citing  Hobart  v.  Hobart,. 
45  la.  503). 

And  since  the  indorsements  above  referred 
to  do  not  come  within  the  legal  requirements 
of  an  order,  and  the  purported  approval  does 
not  appear  to  have  been  made  by  the  court, 
the  action  of  the  trial  court  in  excluding  said 
purported  lease  for  the  reason  it  is  incompe- 
tent and  does  not  show  to  have  been  legally 
executed  in  conformity  with  an  order  of  the 
court  is  correct. 

The  judgment  of  the  trial  court  is  therefore 
affirmed. 

All  the  justices  concur. 


NOTE. 

Wliat  ConstltiateB  '^Order  of  Covrt.'* 

Geperally, 

An  order  has  been  defined  as  the  decision 
by  a  court  on  a  motion.  Rae  v.  Harteau,  7 
Daly  (N.  Y.)  96;  Bentley  v.  Jones,  3  Code 
Rep.  (N.  Y.)  37;  Meyers  v.  Becker,  29  Hun 
(N.  Y.)  567.  And  so  it  has  been  defined  to 
be  "  'any  direction  of  a  court  other  than  a 
judgment  or  decree  made  in  a  cause.'  (Ander- 
son's Diet,  of  Law,  p.  738.)"  People  v. 
Circuit  Ct.  169  111.  201,  48  N.  E.  717.  See 
also  Chicago  v.  Coleman,  254  111.  338,  98  N. 
£.  521.  In  Gilman  v.  Contra  Costa  County, 
8  Cal.  52,  68  Am.  Dec.  290,  it  was  said: 
"[An  order]  may  be  defined  to  be  the  judg- 
ment, or  conclusion  of  the  court,  upon  any 
motion  or  proceeding.  It  means  cases  where 
a  court  or  judge  grants  affirmative  relief, 
and  cases  where  relief  is  denied."  See  also 
Alexander  v.  Leland,  1  Idaho  428.  And  in 
Loring  v.  Illsley,  1  Cal.  24,  it  was  said: 
''[An  order]  is.  a  decision  made  during  the 
progress  of  the  cause,  either  prior  or  subsc' 
quent  to  final  judgment,  settling  some  point 
of  practice  or  some  question  collateral  to  the 
main  issue  presented  by  the  pleadings,  and 
necessary  to  be  disposed  of  before  such  issue 
can  be  passed  upon  by  the  court,  or  necessary 
to  be  determined  in  carrying  into  execution 
the  final  judgment."  In  Halbert  v.  Alford 
(Tex.)  16  S.  W.  814,  the  court  said:  "The 
term  'order'  is  not  infrequently  used  in  a 
more  restricted  sense  than  the  word  'judg- 
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inent.'  It  may  be  defined  to  be  a  command, 
direction,  or  decision  of  the  court  or  judge 
on  some  intermediate  point  or  issue  in  the 
case,  but  without  finally  disposing  of  the 
main  i8?ue  or  issues  in  the  case.  Then  it  is 
a  mere  interlocutor.  .  .  .  But  the  term 
sometimes  is  given  a  more  extensive  significa- 
tion, even  in  legal  controversies,  and  is  oc- 
casionally used  as  the  synonym  of  'judgment' 
or  'decree,*  as  we  have  seen,  and  as  appears 
from  the  definitions  of  the  other  terms.  We 
think,  however,  that  generally,  dnd  if  there 
is  nothing  in  the  language  of  the  statute 
itself  to  indicate  a  different  meaning,  this 
term  would  denote  merely  an  interlocutory 
judgment  or  decree.    Prcem.  Judgm.  §  15." 

In  Carter  v.  Louisiana  Purchase  Exposi- 
tion Co  124  Mo.  App.  630,  102  S.  W.  6,  it 
was  said:  "The  definition  of  a  rule  or  order, 
which  are  synonymous  terms,  includes  com- 
mands to  lower  courts  or  court  officials,  to  do 
ministerial  acts."  And  in  Law  v.  Smith,  34 
Utah  394,  08  Pac.  300,  it  was  said  that  the 
terms  orders,  rulings,  or  decisions,  could  not 
fcut  cover  every  single  act  required  of  a  court 
during  the  progress  of  the  trial. 

An  order  is  defined  by  a  considerable  num- 
ber of  statutes  as  being  every  direction  of  a 
court  or  judge  made  in  writing  and  not  in- 
cluded in  a  judgment. 

United  States. — ^Mannington  v.  Hocking 
Val.  R.  Co.  183  Fed.  133  (citing  Ohio  stat- 
ute). 

Ca/t/orrttck— Rose's  Estate,  80  Cal.  166,  22 
Pac.  86;  McGuire  v.  Drew,  83  Cal.  225,  23 
Pac.  312;  In  re  Smith,  98  Cal.  636,  33  Pac. 
744;  Devlin  v.  Rydberg,  132  Cal.  324,  64 
Pac.  396. 

Colorado. — Mallan  v.  Higenbotham,  10  Colo. 
264,  15  Pac.  362;  Wellmuth  v.  Rogers,  25 
Colo.  App.  386,  138  Pac.  69. 

Idaho. — ^Alexander  v.  Leland,  1  Idaho  428; 
Dahlstrom  v.  Portland  Min.  Co.  12  Idaho  87, 
S5  Pac.  916;  Exchange  Nat.  Bank  v.  Northern 
Idaho  Pine  Lumber  Co.  24  Idaho  671,  135 
Pac.  747. 

/oira.— Smith  v.  Shawhan,  37  la.  533; 
Berryhill  v.  Smith,  61  la.  127,  50  N.  W.  495. 

Montana. — Wallace  v.  Lewis,  9  Mont.  403, 
24  Pac.  22. 

Nevada. — See  State  v.  Baker,  35  Nev.  300, 
129  Pac.  452. 

Neto  York. — Phipps  v.  Carman,  26  Hun 
518;  Meyers  v.  Becker,  29  Hun  567;  In  re 
Lima,  etc.  Falls  R.  Co.  68  Hun  252,  22  N. 
Y.  S.  967;  Wesley  v.  Bennett,  6  Abb.  Pr.  12; 
Bentley  v.  Jones,  4  How.  Pr.  335,  3  Code  Rep. 
57;  Darrow  t.  Miller,  5  How.  Pr.  247,  3  Code 
Rep.  241;  Lawrence  v.  Farmers'  Loan,  etc. 
Co.  15  How.  Pr.  67;  Howard  v.  Freeman,  6 
Robt.  511.  See  also  Belmont  v.  Ponvert,  3 
Robt.  696. 

North  Dakota. — De  Lendrecie  v.  Peck,  1 
N.  D.  422,  48  N.  W.  342. 

Ohio. — Mvers  v.  Myers,   4  Ohio  Dec.   217, 


3  Ohio  N.  P.  162;  Columbus  Cent.  R.  Co.  v. 
Wilkin,  10  Ohio  Dec.  467,  8  Ohio  N.  P.  35. 

Oklah(yma.-— Owen  v.  District  Ct.  43  Okla. 
442,  143  Pac.  17;  Keenan  v.  Chastain,  157 
Pac.  326.    And  see  the  reported  case. 

Washington. — Spokane,  etc.  Lumber  Co.  ▼. 
Stanley,  25  Wash.  653,  66  Pac.  92. 

Wisconsin. — ^Sellers    v.    Union    Lumbering 
Co.  36  Wis.  398.     See  also  Mechanical  Appli 
ance  Co.  v.  Kieckhefer  Elevator  Co.  163  Wis. 
647,  159  N.  W.  556. 

In  Arizona  it  is  provided  by  statute  (Civil 
Code  1913,  par.  1226)  as  fo'llows:  **Every 
final  judgment  of  a  superior  court  in  any 
action  or  proceeding  originally  brought  in 
such  court  or  brought  into  that  court  from 
another  court,  except  probate  proceedings, 
shall  be  deemed  a  final  judgment.  Every 
order,  judgment  or  decree  of  a  superior  court 
in  a  probate  proceeding  and  every  order  other 
than  a  final  judgment  as  above  defined  shall 
be  deemed  an  order,  within  the  meaning  of 
this  chapter."  See  Mohave  County  v. 
Stephens,  17  Ariz.  166,  149  Pac.  670. 

Specific  Ruling  or  Act, 

Under  a  statute  defining  an  order  as  bein^ 
every  direction  of  a  court  entered  in  writing, 
and  not  included  in  a  judgment,  a  decision 
is  not  an  order  until  it  is  entered.  Smith 
V.  Spalding,  3  Robt.  (N.  Y.)  615,  30  How.  Pr. 
339;  Mannington  v.  Hocking  Val.  R.  Co.  183 
Fed.  133  (construing  Ohio  statute)  See 
also  Gallt  v.  Finch,  24  How.  Pr.  (N.  Y.)  193. 
But  in  Allen  v.  Voje,  114  Wis.  1,  89  N.  W. 
924,  in  holding  that  the  record  showed  that 
there  was  an  order  changing  the  place  of 
trial  of  the  case,  the  court  said :  "The  records 
of  the  circuit  court  disclose  that  in  open 
court  the  affidavit  and  motion  for  such  change 
were  presented,  and  'change  of  venue  ordered 
to  the  county  court  August  28th.'  This  was 
a  complete  compliance  with  sec.  2625,  Stats. 
1898,  which  commands  that  upon  the  affi- 
davit and  motion  'the  court  shall  change  the 
place  of  trial,'  and  after  waiting,  in  his  dis- 
cretion, to  secure  another  judge,  on  the  last 
day  of  the  term  *an  order  for  a  change  of  the 
place  of  trial  shall  be  entered.'  An  order  or 
judgment  is  the  decision  of  the  court.  It 
may  be  formulated  in  writing  by  the  jud^, 
or  declared  by  him  orally.  In  the  latter  event 
the  duty  rests  upon  the  clerk  to  write  the 
substance  upon  his  records.  Tliat  was  done 
in  this  case,  and  thereupon  the  order  became 
entered  as  completely  as  if  written  out  by 
the  judge  himself  and  signed  by  him." 

In  U.  S.  V.  Terry,  41  Fed.  771,  773,  the 
court  held  that  an  unwritten  order  was  em- 
braced within  a  statute  making  it  an  offense 
to  obstruct  an  officer  executing  an  order  of 
the  court,  saying:  "Undoubtedly,  in  judicial 
proceedings,  an  'order,'  as  contradistinguished 
from  a  'judgment,'  is  often  defined  as  one  re- 
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duced  to  ^Titing,  and  entered  in  the  records 
of  the  court;  and  such  is  the  purport  of 
many  of  the  cases  referred  to  by  counsel  for 
the  defendant.  But  that  is  hy  no  means  say- 
ing that  such  only  is  an  order.  There  must, 
in  the  nature  of  things,  be  an  order  of  a 
court  made  before  it  is,  or  can  be,  written 
out  in  the  records  of  the  court  by  the  clerk. 
When  written  out,  the  writing  becomes  a  rec- 
ord of  the  order,  and  is  evidence  of  it.  Orders 
are  almost  daily  given  to  the  marshal  concern- 
ing matters  to  be  performed  in  the  presence 
of  the  court,  and  they  are  as  constantly 
executed  before  being  vrritten  out.  Indeed, 
many  of  them  are  never  reduced  to  writing 
at  all.  Yet  there  can  be  no  doubt  of  their 
validity.  Now,  the  language  of  the  statute 
in  question  is  broad  enough  to  include  all 
valid  oral  orders.  ...  A  written  order 
delivered  to  the  marshal  to  execute,  would 
be  covered  by  other  words  found  in  the  sec- 
tion, and  there  would  therefore  have  been  no 
necessity  for  the  use  of  the  word  'order.' 
.  .  .  That  the  order  here  in  question  is 
embraced  by  the  policy  that  dictated  the  en- 
actment of  the  law  does  not  admit  of  any 
doubt,  and  for  the  court  to  exclude  from  its 
operation  an  order,  otherwise  valid,  merely 
because  it  was  not  in  writing,  would  clearly 
be  to  import  into  the  statute  a  limitation 
not  there  found,  and  that,  too,  against  the 
manifest  policy  of  the  law." 

In  Travelers'  Ins.  Co.  v.  Weber,  2  N.  D. 
239,  50  K.  W.  703,  it  was  held  that  a  writing 
dismissing  an  appeiCl  from  a  justice's  court 
and  signed  "W.  S.  Lauder,  Judge  District 
Court,  Richland  Co.  N.  D."  was  an  order 
made  by  the  court.  To  the  same  effect  see 
In  re  Weber,  4  N.  D.  119,  69  N.  W.  523,  28 
L.R.A.  621. 

In  Lawson  v.  Speer,  91  App.  IMv.  411,  86 
N.  Y.  S.  915,  in  holding  that  an  order  was 
to  be  regarded  as  an  order  of  the  court 
notwithstanding  the  absence  of  a  caption, 
the  appellate  court  said:  "Objection  is  made 
to  the  order  brought  up  for  review,  on  the 
ground  that  it  is  a  judge's  order  instead  of  a 
court  order  as  it  is  required  to  be  by  section 
3265  of  the  Code  of  Civil  Procedure.  We 
think,  however,  that  it  may  be  regarded 
as  an  order  of  the  county  court,  notwith- 
standing the  absence  of  a  caption.  The  no- 
tice of  motion  shows  that  the  application  was 
made  to  the  county  court,  the  order  recites 
the  motion  as  having  been  made  to  that 
tribunal,  and  the  indorsement  upon  the  order 
shows  that  it  was  entered  in  the  clerk's  of- 
fice. These  circumstances  justify  us  in  treat- 
ing it  as  a  court  order  rather  than  as  an 
order  of  the  county  judge,  which  that  officer 
would  have  no  authority  to  make  as  such." 

In  Von  Schmidt  v.  Widber,  99  Cal.  511, 
34  Pac.  109,  it  appeared  that  after  the  de- 
fendant had  given  notice  of  appeal  from  a 


judgment  against  him,  one  of  the  judges  of 
the  superior  court  while  holding  a  session 
of  one  of  the  departments  of  the  court  at 
its  courtroom,  and  engaged  in  the  trial  of 
another  cause,  on  the  motion  of  the  attorney 
for  the  defendant,  made  and  signed  an  order 
dispensing  with  any  undertaking  on  the  ap- 
peal. The  order  was  returned  to  the  attor- 
ney and  was  filed  with  the  clerk  on  the 
same  day,  but  no  record  thereof  was  ever 
made  in  the  minutes  of  the  court.  It  was 
held  that  the  order  was  sufficient  as  against 
an  objection  that  it  was  made  by  a  judge 
and  not  by  the  court. 

In  Oaks  v.  Rodgers,  48  Cal.  197,  in  hold- 
ing that  an  order  permitting  a  woman  to 
become  a  sole  trader  was  one  made  by  the 
court,  it  was  said:  "It  sufficiently  appears 
that  the  order  was  entered  by  the  court, 
and  not  by  the  judge  at  Chambers.  It  is 
entitled  and  filed  in  the  court,  and  is  under 
its  seal;  and  though,  in  drafting  the  order 
the  judge  employs  tlie  phrase  'it  appearing 
to  me,'  and,  in  the  testatum  clause,  says,  4n 
witness  whereof,  I  have  hereunto  set  my 
hand,'  this  does  not  tend  to  prove  that  the 
order  waa  not  made  and  signed  in  open 
court." 

In  Blanchard  v.  Ferdinand,  132  Mass.  389, 
it  appeared  that  the  parties  to  the  action 
signed  an  agreement  that  the  case  should 
be  entered  "neither  party"  and  the  agreement 
was  filed  in  court  and  entered  of  record. 
It  was  contended,  that  the  entry  was  made 
"without  any  order  of  court"  and  in  answer- 
ing this  contention  the  court  said:  "The 
phrase  in  the  bill  of  exceptions,  'without  any 
order  of  court,'  is  to  be  construed  as  meaning 
without  a  special  order  for  that  purpose,  and 
not  as  meaning  without  authority  from  the 
court,  or  sanction  by  it.  Formerly,  when 
it  was  the  custom  to  call  the  docket  at  the 
commencement  of  each  term  of  the  court  in 
each  county,  in  the  larger  counties  hundreds 
of  entries  of  this  kind  were  made  'without 
any  special  order  of  the  court.  When  an 
action  was  called,  one  or  the  other  of  the 
attorneys  would  answer  *trial,'  'continue,* 
'neither  party,'  'default,'  'non-suit,'  or  make 
some  other  disposition  of  the  case,  which  the 
clerk  would  enter  upon  the  docket,  and  upon 
which  no  special  order  waa  made  by  the 
court  except  when  the  parties  disagreed.  A 
custom,  almost  universal,  prevails  of  enter- 
ing *N.  P.'  or  'neither  party,'  when  such  is 
the  agreement.  Formerly,  however,  this  en- 
try was  rarely  used;  but  the  entry  was  'non- 
suit' and  'default,'  and  that  is  now  frequently 
used  where  the  parties  are  not  in  court  and 
there  is  no  agreement  as  to  the  entry.  Both 
parties  are  called,  and  neither  appearing,  the 
entry  of  'neither  party*  upon  the  record  is 
the  appropriate  final  disposition  of  the  action. 
When,   at  the   close  of  the   term,   the  clerk 
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records  the  order  that  all  actions  not  disposed 
of  be  continued,  and  that  judgment  be  entered 
as  of  the  last  day  of  the  term  upon  all  non- 
suits, defaults,  verdicts,  reports  accepted,  etc., 
unless  judgment  has  been  entered  on  some 
previous  day  of  the  term,  such  order  is 
probably  never  formally  made  by  the  court, 
but  is  made  in  the  course  of  duty  of  the 
clerk  under  the  sanction,  and  in  law  with 
the  authority,  of  the  court.  At  a  previous 
term  of  the  court,  such  general  order  had 
disposed  of  this  action." 

In  Guelot  v.  Pearce  (Tex.)  38  S.  W.  892, 
it  was  objected  that  an  execution  on  a  judg- 
ment obtained  in  a  justice's  court  was  issued 
less  than  ten  days  after  a  judgment  in  viola- 
tion of  a  statute  providing  that  no  execution 
on  a  judgment  should  issue  within  that  time 
unless  ordered  by  the  court.  In  answering  the 
objection  the  court  said:  "The  justice  of 
the  peace  was  both  judge  and  clerk,  and  the 
execution,  therefore,  must  have  been  ordered 
by  the  court." 

In  Devlin  v.  Rydberg,  132  Cal.  324,  64 
Pac.  396,  the  trial  judge  signed  a  written 
instrument  declaring  that  an  injunction  was 
no  longer  in  force.  The  instrument  was  not 
filed  with  the  clerk  or  entered  in  the  minutes 
of  the  court  but  a  certified  copy  iJiereof  was 
filed  in  the  clerk's  ofiice  and  by  him  copied 
in  the  minutes  of  the  court  at  the  request  of 
the  attorney  for  the  plaintiff.  In  holding 
that  it  was  not  an  order  of  the  court  it 
was  said:  "Section  1003  of  the  Code  of 
Civil  Procedure  defines  an  order  to  be  a 
'direction'  of  a  court  or  judge,  made  or 
entered  in  writing,  and  not  included  in  a 
judgment,  and  section  939  provides  that  an 
appeal  may  be  taken  from  an  order  'granting 
or  dissolving  an  injunction.'  The  order  ap- 
pealed from  is  not  a  'direction'  of  the  court, 
nor  does  it  purport  to  dissolve  the  injunction 
previously  granted,  or,  by  its  terms,  to  have 
any  effect  upon  that  injunction.  It  is  a  mere 
declaration  by  the  judge  that  the  injunction 
is  no  longer  in  force.  That  it  was  not  the 
intention  of  the  judge  that  it  should  be  con- 
sidered as  an  order  of  the  court,  may  be 
inferred  from  the  fact  that  he  did  not  cause 
it  to  be  entered  upon  its  minutes  or  filed 
with  the  clerk.  It  also  appears  upon  the  face 
of  the  writing  that  he  erased  from  the  form 
presented  for  his  signature  the  words,  'and 
the  same  is  hereby  vacated  and  dissolved,'  and 
it  is  clear  from  this  fact  that  he  did  not  in- 
tend that  the  injunction  previously  granted 
should  be  dissolved  by  reason  of  this  order. 
No  authority  has  been  cited  in  support  of 
the  authority  of  the  clerk  to  enter  upon  the 
minutes  of  the  court  a  certified  copy  of  an 
instrument  without  any  direction  of  the  court 
therefor." 

In  Brown  v.  Trimble,  48  Wash.  270,  93 
Pac.    317,   it  was   held   that   permission   to 


amend  a  complaint  to  foreclose  a  mechanic's 
lien  did  not  authorize  the  filing  of  a  new 
lien  notice  or  the  amendment  of  the  original 
lien  notice  under  a  statute  authorising  a 
claim  of  lien  to  be  amended  by  order  of  the 
court. 

In  Berryhill  t.  Smith,  61  la.  127,  50  N. 
W.  495,  it  was  held  that  a  certificate  of  a 
trial  judge  attached  to  a  bill  of  exceptiona 
certifying  that  the  evidence  on  the  trial  waa 
taken  down  in  writing  by  the  order  of  the 
court,  was  not  an  order  requiring  a  trial  cm 
written  evidence. 

In  Ex  p.  Hayter,  16  Cal.  App.  211,  116 
Pac.  370,  it  was  held  that  the  expression  of 
an  opini(m  by  the  court  on  sustaining  a 
demurrer  to  an  information  that  the  defect 
in  the  information  "might  be  corrected"  by 
the  filing  of  a  new  information,  was  not  an 
order  directing  the  filing  of  a  new  informa* 
tion  as  required  by  a  statute.  And  in  Ex  p. 
Williams,  116  Cal.  512,  48  Pac  499,  the 
same  conclusion  was  reached  where  a  de- 
murrer to  an  information  was  sustained  by 
the  trial  court  with  leave  to  the  district 
attorney  to  file  a  new  information. 

In  Mayott  v.  Knott,  16  Wyo.  108,  92  Pac. 
240,  it  was  held  that  an  appellant's  entry 
on  the  docket  of  the  dismissal  of  an  appeal 
from  a  justice's  court  waa  not  an  order  dis- 
missing the  appeal. 

The  following  decisions  or  rulings  have  been 
held  to  be  orders: 

—decision  of  judge  in  settling  interroga- 
tories, Uline  V.  New  York  Cent.  etc.  R.  Co. 
79  N.  Y.  176,  53  Am.  Rep.  123  note: 

— decision  at  general  term  afllrming  order 
at  special  term  overruling  demurrer.  Ford 
V.  David,  3  Abb.  Pr.  (N.  Y.)  385,  13  How. 
Pr.  193; 

—decision  on  motion  or  petition  for  new 
trial,  Owen  v.  District  Ct.  43  Okla.  442,  143 
Pac.  17; 

— decision  on  demurrer,  Dent  y.  Superior 
Ct.  7  Cal.  App.  683.  95  Pac.  672;  Nolton  ▼. 
Western  R.  Corp.  10  How.  Pr.  (N.  Y.)  97; 
Ford  V.  David,  3  Abb.  Pr.  (N.  Y.)  385,  13 
How.  Pr.  193;  Phipps  v.  Van  Cott,  4  Abb. 
Pr.  (N.  Y.)  90;  Cambridge  Valley  Nat.  Bank 
V.  Lynch,  76  N.  Y.  514.  {Compare  Bentley  v. 
Jones,  3  Code  Rep.  (N.  Y.)  37,  36,  4  How. 
Pr.  335;  Drummond  v.  Husson,  1  Duer  (N. 
Y.)  633;  Lewis  v.  Acker,  8  How.  Pr.  (N.  Y.) 
414)  ; 

— decree  in  divorce  suit  that  plaintiff  pay 
defendant  certain  sum  at  specified  rate  per 
month  until  paid,  Myers  v.  Myers,  4  Ohio 
Dec.  217,  3  Ohio  N.  P.  162; 

— direction  of  judgment  for  plaintiff  on 
account  of  frivolousness  of  answer,  Elwood 
V.  Roof,  82  N.  Y.  431; 

— entry  that  plaintiff  be  required  to  make 
deposit  with  clerk  to  secure  costs,  action 
standing  dismissed  in  default  thereof,  Colum- 
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bus  Cent.  R.  Co.  v.  Wilkin,  10  Ohio  Dec.  467, 
S  Ohio  N.  P.  35; 

— writ  of  peremptory  mandamus,  People  ▼. 
Rochester,  etc.  R.  Co.  76  N.  Y.  294. 

The  following  acts  of  the  court  have  been 
held  not  to  be  orders : 

— directing  of  verdict,  De  Lendrecie  v.  Peck, 
1  N.  D.  422,  48  N.  W.  342 ; 

— ^grant  of  motion  for  judgment  on  the 
g^round  of  the  frivolousness  of  demurrer.  King 
V.  Stafford,  6  How.  Pr.   (N.  Y.)   31; 

— ^refusal  to  postpone  trial,  Howard  ▼. 
Freeman,  6  Robt.    (N.  Y.)    511; 

— ruling  on  reception  or  rejection  of  evi- 
dence, McGuire  v.  Drew,  83  Cal.  225,  23 
Pac.  312.  See  also  State  v.  Baker,  35  Ner. 
300,  129  Pac.  462; 

— indorsement 'of  approval  ob  petition.  See 
th«  reported  case. 
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App««l  amd  Error  —  Jurisdiotioii  of 
Appellato  Court  —  ConatltntloiiAl 
Queatlon  Unnecessarily  Raised. 

The  Supreme  Court  on  appeal  has  jurisdic- 
"tion  and  will  determine  the  constitutionality 
of  a  law,  although  the  cause  can  be  decided 
upon  other  grounds,  where  the  constitutional 
question  is  made  in  good  faith  and  relied  on 
in  the  case,  since  by  Acts  of  1907,  c.  82, 
establishing  and  defining  the  powers  of  the 
Court  of  Civil  Appeals,  jurisdiction  of  that 
court  is  defeated  by  the  presence  of  a  con- 
stitutional question. 

Mnnieipal  Corpoirations  —  Regulation 
of  Jitney  Bnsea  —  Effeet  of  Non- 
eomplianee. 

Under  Acts  1915,  c.  60,  making  jitneys 
common  carriers,  and  requiring  them,  under 
ordinances  of  the  cities  or  towns,  to  file 
bonds  and  perform  the  conditions  of  the  stat- 
ute and  ordinances,  a  jitney  company  is  al- 
together without  right  to  do  business  on  the 
streets  of  a  city,  where  the  city  has  passed 
no  ordinance  pursuant  to  the  act,  and  the 
company  has  failed  to  procure  any  license  or 
execute  any  bond  under  the  act. 

[See  note  at  end  of  this  case.] 

Injnnotiona  —  Unlawful  Carriage  of 
Pasaensers  by  Jitney  —  Rigbt  of 
Street  Railway  to  Enjoin. 

Where  the  plaintiff  street  railway  company 
has  a  franchise  from  the  city,  its  franchise 


is  a  property  right,  under  which  it  can  re- 
strain any  person  from  becoming  a  common 
carrier  of  passengers  in  competition  with  it 
without  legislative  or  municipal  authority, 
and  for  that  purpose  its  franchise  is  exclu- 
sive against  all  persons  upon  whom  similar 
rights  have  not  been  conferred. 
[See  note  at  end  of  this  case.] 

Same. 

Where,  under  afl  act  of  the  legislature, 
municipalities  are  authorized  to  regulate  by 
ordinance,  subject  to  the  statute,  the  opera- 
tion of  jitney  buses  as  common  carriers,  and 
the  city  counsel  fails  to  regulate,  a  street 
railway  company  can  have  the  operation  of 
jitneys  enjoined,  since  the  city  council  might 
fail  to  act  at  all  under  the  statute,  and  thus 
the  rights  of  the  company  be  unlawfully  in- 
vaded. 

[See  note  at  md  of  this  case.] 

Same. 

Where  statute  authorizes  the  regulation  of 
jitneys,  and  prohibits  their  operation,  except 
upon  conditions  named,  and  those  conditions 
are  not  fulfilled,  but  many  jitneys  are  oper- 
ated with  consequent  danger  to  persons  and 
property,  they  constitute  a  nuisance,  and 
may  be  enjoined  on  the  bill  of  a  private 
individual  who  can  show  special  damage  to 
himself. 

[See  note  at  end  of  this  case.] 

Nuisanoea  —  Obstruetion  of  Highway  — 
Rigbt  of  IndiTidual  to  Injunotion. 

Relief  by  an  injunction  against  a  nuisance 
by  which  the  highway  is  obstructed  need  not 
be  sought  by  an  abutting  owner,  but  may  be 
had  by  any  individual  who  can  show  special 
damage  to  himself. 

Appeal  from  Chancery  Court,  Shelby 
county:     Heiskell,  Judge. 

Action  by  Memphis  Street  Railway  Com- 
pany, plaint iflf,  against  Rapid  Transit  Com- 
pany et  al.,  defendants.  Judgment  for  de- 
fendants. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Reversed. 

Charlee  T.  Caies,  Jr.,  and  Wrighty  Miles, 
Waring  d  Walker  for  appellant. 
Caruthera  Etoing  for  appellees. 

[101]  Green,  J.— This  bill  was  filed  by  the 
Memphis  Street  Railway  Company  to  enjoin 
the  Rapid  Transit  Company  and  other  de- 
fendants from  operating  jitneys  on  the  streets 
of  Memphis  in  competition  with  the  com- 
plainant's street  cars.  A  demurrer  was  in- 
terposed by  defendants,  [102]  and  sustained 
by  the  chancellor,  and  the  complainant  has 
appealed  to  this  court. 

Complainant  alleged  that  it  was  organized 
under  the  laws  of  Tennessee,  and  had  a  fran- 
chise from  the  city  of  Memphis  to  operate  a 
street  railway  system  in  that  city;  that  it 
had  expended  in  excess  of  $10,000,000  in  con- 
structing and   equipping   its   street  railway 
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lines ;  that  it  operated  about  one  hundred 
and  twenty -nine  miles  of  track,  extending 
over  all  parts  of  the  city;  and  that  it  had 
^complied  with  all  the  laws  of  Tennessee  and 
all  the  terms  of  its  franchise  from  the  city 
of  Memphis. 

The  bill  further  averred  that  the  defend- 
ants were  engaged  in  operating  jitneys  or 
jitney  buses  upon  the  streets  of  Memphis  in 
competition  with  the  complainant,  and  that 
defendants  were  conducting  this  business 
without  having  made  any  attempt  to  comply 
with  the  statute  of  Tennessee  regulating  said 
business;  that  said  defendants  were  operat- 
ing their  automobiles  on  the  same  streets  up- 
on which  complainant  ran  its  cars;  that  the 
jitneys  were  running  at  high  rates  of  speed, 
cutting  in  front  of  complainant's  cars,  and 
racing  by  the  cars  in  their  efforts  to  reach 
the  stopping  places  first,  in  order  to  pick 
up  passengers;  that  they  frequently  ran  in 
front  of  complainant's  cars,  thus  forcing  the 
cars  to  be  stopped  in  order  to  prevent  acci- 
dent; that  they  often  ran  dangerously  close 
to  and  by  complainant's  cars  while  the  cars 
were  standing  for  the  purpose  of  taking  off 
and  discharging  passengers,  thereby  causing 
many  very  serious  accidents  and  even  [103] 
deaths.  It  was  said  that  such  operation  of 
the  said  jitneys  was  hindering  and  impeding 
complainant  from  giving  first-class  service; 


that  such  illegal  and  unauthorized  competi- 
tion was  depriving  complainant  of  a  large 
amount  of  revenue,  by  unlawfully  diverting 
from  it  intended  passengers  upon  its  cars. 
The  bill  contains  other  charges  upon  which 
it  is  not  necessary  to  dwell. 

The  general  assembly  of  Tennessee,  in  1015, 
by  chapter  60,  Acts  of  that  year,  undertook 
to  regulate  the  jitney  business  in  the  cities 
and  towns  of  this  State.  This  act  declared 
those  operating  such  vehicles  to  be  common 
carriers,  and  provided  that  the  operation  of 
these  conveyances  should  be  unlawful  in  the 
incorporated  cities  or  towns  of  this  State 
without  first  obtaining  a  permit  or  license 
under  ordinance  from  ^aid  city  or  town,  and 
it  was  further  provided  that  no  such  license 
should  be  issued  unless  the  owner  or  operator 
filed  with  the  clerk  of  the  county  court  in 
the  county  in  which  the  business  was  proposed 
to  be  done,  a  bond  of  not  less  than  $5,000  to 
cover  loss  of  life  or  injury  to  person  or 
property  inflicted  by  such  carrier  or  caused 
by  his  negligence.  It  was  further  enacted 
that  said  license  should  embody  such  routes, 
terms,  and  conditions  as  the  city  or  town 
might  elect  to  impose,  provided  that  no  such 
permit  or  license  should  be  granted  which 
did  not  require  the  execution  and  filing  of 
the  bond  mentioned  above.  Said  act  is  set 
out  in  the  margin  of  this  opinion.! 


1  An  act  to  define  as  common  carriers  with- 
in this  state,  persons,  firms  and  corporations 
operating  certain  self-propelling  public  con- 
veyances and  affording  means  of  street  trans- 
Sortation  similar  to  that  ordinarily  afforded 
y  street  railways  but  not  operated  upon 
fixed  tracks,  to  declare  the  business  of  all 
such  common  carriers  a  privilege  and  to  for- 
bid and  declare  a  misdemeanor  their  opera- 
tion upon  streets,  alleys,  public  places  of 
incorporated  cities  or  towns  without  obtain- 
ing permits  or  licenses  from  such  cities  or 
towns  and  giving  bond  to  indemnify  against 
loss  of  life  and  damage  to  person  and  prop- 
erty; and  to  authorize  incorporated  cities  and 
towns  of  this  State  to  grant  permits  and 
licenses  to  such  carriers  to  operate  over 
streets,  alleys  and  public  places  and  to  fix 
routes,  terms  and  conditions  of  such  opera- 
tion, and  to  limit  such  operation  in  the  inter- 
est of  public  convenience  and  safety,  and  to 
impose  a  tax  for  the  exercise  of  the  privilege 
herein  granted. 

Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  State  of  Tennessee,  that  any 
person,  firm  or  corporation  operating  for 
hire  any  public  conveyance  propelled  by 
steam,  compressed  air,  gasoline,  naphtha,  elec- 
tricity or  other  motive  power  for  the  purpose 
of  afTording  a  means  of  street  transporta- 
tion similar  to  that  ordinarily  afforded  by 
street  railways  (but  not  operated  upon  fixed 
tracks)  by  indiscriminately  accepting  and 
discharging  such  persons  as  may  offer  them- 
selves for  transportation  along  the  way  and 
course  of  operation,  be  and  the  same  is  here- 


by declared  and  defined  to  be  a  common  car- 
rier, and  the  business  of  all  such  common 
carriers  is  hereby  declared  to  be  a  privilege. 

Section  2.  Be  it  further  enacted,  that  it 
shall  be  imlawful  for  anv  common  carrier  as 
defined  in  section  1  of  this  act,  to  use  or 
occupy  any  street,  alley  or  other  public  place 
in  any  incorporated  city  or  town  of  this 
State  without  first  obtaining  from  such  city 
or  town  a  permit  or  license  by  ordinance  giv- 
ing the  right  to  so  use  or  occupy  such,  street, 
alley  or  other  public  place,  such  permit 
or  license  to  embody  such  routes,  terms  and 
conditions  as  such  city  or  town  may  elect  to 
impose:  Provided  however,  that  no  such  per- 
mit or  license  shall  be  granted  which  does 
not  require  the  execution  and  filing  of  a  bond 
as  provided  for  in  section  3  of  this  act. 

Section  3.  Be  it  further  enacted,  that  any 
such  common  carrier,  before  operating  any 
public  conveyance  as  aforesaid,  in  addition  to 
obtaining  a  permit  or  license  as  aforesaid, 
shall  execute  to  the  State  of  Tennessee  and 
file  with  the  clerk  of  the  county  court  of 
the  county  in  which  the  business  is  to  be  car- 
ried on,  and  renew  or  increase  from  time  to 
time  as  may  be  required  by  such  city  or 
town,  a  bond  with  good  and  sufficient  surety 
or  sureties,  to  be  approved  by  the  mayor  of 
such  incorporated  city  or  town,  in  such  sum 
as  such  city  or  town  may  reasonably  demand 
(in  no  case,  liowever,  in  a  sum  less  than  five 
thousand  dollars  for  each  car  operated),  con- 
ditioned that  such  common  carrier  will  pay 
any  damage  that  may  be  adjudged  finally 
against  such  carrier  as  compensation  for  loss 
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[104]  The  demurrer  of  defendants  chal- 
lenges the  constitutionality  of  the  act  referred 
to  and  relied  on  by  complainant.  It  does 
not  distinctly  appear  whether  the  chancellor 
passed  on  the  constitutionality  of  the  btati^te 
or  based  his  decision  on  other  grounds  of  the 
demurrer.  It  is  said  by  counsel  for  defend- 
ants that  the  result  below  was  reached  with- 
out consideration  of  the  validity  of  the  act 
in  question,  and  it  is  urged  that  the  case 
can  be  determined  in  this  court  without  ref- 
erence to  the  said  act.  Defendants  therefore 
insist  that  this  court  is  without  jurisdiction, 
and  the  case  is  properly  one  for  the  court 
of  civil  appeals;  that  no  constitutional  ques- 
tion is  involved. 

We  are  referred  to  cases  in  which  it  is  said 
that  the  constitutionality  of  a  statute  will 
not  be  considered  or  [105]  adjudged  if  the 
case  can  be  otherwise  decided.  We  do  not 
think,  however,  such  a  rule  should  control 
here.  We  have  formerly  said  that,  when 
any  question  involving  the  constitutionality 
of  an  act  of  the  legislature  is  bona  fide  made 
and  relied  on  in  a  case,  this  court  should 
take  appellate  jurisdiction  of  such  a  case  un- 
der chapter  82,  of  the  Acts  of  1907.  Camp- 
bell County  V.  Wright,  127  Tenn.  1,  151  S. 
W.  411. 

The  chief  contention  of  complainant  in  this 
case  is  that  defendants  are  outlaws  on  the 
streets  of  Memphis,  with  no  right  to  pursue 
their  business,  by  reason  of  the  fact  that 
the  city  has  passed  no  ordinance  giving  them 
permission  to  operate,  and  because  they  have 
made  no  bonds,  according  to  the  provisions 
of  chapter  60,  Acts  [106]  of  1915.  Defend- 
ants, as  we  have  said,  challenge  the  consti- 
tutionality of  this  act.  W^e  think,  therefore, 
the   constitutional  question   in   this  case   is 


bona  fide,  and  that  constitutional  rights  are 
relied  on. 

Although  we  appreciate  the  delicacy  of 
passing  on  the  validity  of  an  act  of  the 
legislature,  such  a  duty  is  often  imposed 
upon  us,  and  we  must  not  dodge  our  jurisdic- 
tion. Where  an  act  of  the  legislature  under- 
takes to  regulate  a  particular  subject,  and 
the  application  of  such  an  act  is  invoked  by 
one  party  in  a  suit  involving  that  subject,, 
and  the  validity  of  the  act  is  questioned  by 
the  other  party,  we  think  it  proper  that 
the  statute  should  be  tested.  Statutes  are  en- 
acted to  make  the  law  plain  and  rights  dis- 
tinct. They  are  intended  to  be  administered^ 
and  it  is  not  incumbent  upon  [107]  the 
courts  to  enter  upon  a  difficult  and  doubtful 
investigation  of  tlie  rights  of  the  parties  un- 
der the  common  law — such  rights  being  de- 
fined by  a  statute — merely  to  avoid  passing 
on   the   constitutionality   of   such   a   statute. 

So  we  think  that  tliere  is  a  constitutional 
question  in  this  case  properly  made,  and  that 
this  court  has  appellate  jurisdiction. 

Chapter  60,  Acts  of  1915,  has  been  con- 
sidered, and  the  acts  adjudged  valid  and  con- 
stitutional, in  the  case  of  Memphis  v.  State, 
133  Tenn.  83,  179  S.  W.  631,  L.R.A.1916B 
1151,  opinion  in  which  has  just  been  filed  by 
Mr.  Justice  Williams.  It  is  not,  therefore, 
necessary  to  further  discuss  this  question  in 
this  opinion. 

The  act  being  valid,  there  is  little  trouble 
as  to  its  proper  construction.  W'e  have  here- 
tofore intimated  our  conception  of  its  mean- 
ing. Under  it,  no  jitney  may  be  operated  in 
any  city  or  town  of  the  State  of  Tennessee, 
except  under  a  license  or  permit  from  said 
city  or  town,  issuing  under  an  ordinance 
passed  in  conformity  with  the  said  statute. 


of  life  or  injury  to  person  or  property  in- 
flicted by  such  carrier  or  caused  by  his  negli- 
gence. 

Section  4.  Be  it  further  enacted,  that  any 
common  carrier  as  defined  in  section  1,  of 
this  act  which  shall  use  or  occupy  any  street, 
alley  or  other  public  place  in  any  incorporated 
city  or  town  of  this  State  without  first  ob- 
taining a  permit  or  license  to  so  use  and 
occupy  such  street,  alley  or  other  public 
place,  or  shall  operate  any  such  conveyance 
without  first  executing  and  filing  bond  as 
required  by  section  3  of  this  act  shall  be 
guilty  of  a  misdemeanor  and  shall  upon  con- 
viction be  fined  not  less  than  fifty  dollars 
nor  more  than  one  hundred  dollars  for  each 
offense,  and  each  day  upon  which  such  com- 
mon carrier  shall  so  unlawfully  use  or  occupy 
any  street,  alley  or  other  public  place  in  any 
incorporated  city  or  town  of  this  State,  shall 
constitute  a  separate  offense. 

Section  5.  Be  it  further  enacted,  that  all 
incorporated  cities  and  towns  of  this  State 
be  and  they  are  hereby  authorized  and  em- 
powered to  grant  permits  or  licenses  to  such 


common  carriers  to  operate  over  the  streets, 
alleys  and  public  places  of  such  cities  and 
towns,  and  to  fix  in  such  licenses  and  permits 
the  routes,  terms  and  conditions  upon  which 
such  common  carriers  may  operate,  subject 
to  the  limitations  contained  in  section  2  of 
this  act:  Provided  that  no  license  or  permit 
Khali  be  granted  to  any  such  common  carrier 
without  the  execution  and  filing  of  bond  as 
re<|uired  by  section  3  of  this  act  being  re- 
quired. 

And  all  such  incorporated  cities  and  towns 
are  hereby  authorized  and  empowered  to  im- 
pose upon  all  such  common  carriers  a  tax  for 
the  exercise  of  the  privilege  herein  granted. 

Section  6.  Be  it  further  enacted,  that  if 
any  section  or  part  of  this  act  be  for  any 
reason  held  unconstitutional  or  invalid,  such 
holding  shall  not  affect  the  validity  or  the 
remaining  portions  of  this  act,  but  such 
remaining  portions  shall  be  and  remain  valid. 

Section  7.  Be  it  further  enacted,  that  this 
act  take  effect  from  and  after  its  passage, 
the  public  welfare  requiring  it. 
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nor  shall  such  permit  or  license  be  issued 
until  the  statutory  bond  has  been  executed 
and  filed  with  the  county  court  clerk.  In 
other  words,  jitneys  have  no  right  to  operate 
on  the  streets  of  any  incorporated  city  or 
town  in  Tennessee  until  an  ordinance  has  been 
passed  providing  for  licenses  or  permits,  and 
such  permits  or  licenses  have  been  secured, 
and  they  have  no  right  then  to  operate  un- 
til they  have  made  bond  as  required  by  the 
statute. 

[108]  In  the  case  before  us  the  city  of 
Memphis  has  passed  no  ordinance  authoriz- 
ing the  issuance  of  licenses  or  permits  to 
engage  in  this  business,  nor  have  the  defend - 
ant3  undertaken  to  procure  any  such  licenses, 
nor  have  they  executed  any  bonds. 

It  is  very  clear,  then,  that  defendants  have 
no  right  whatever  to  do  business  on  the  streets 
of  Memphis.  They  are  lawbreakers,  subject 
to  criminal  prosecution,  operating  in  direct 
violation  of  the  statute  of  this  State. 

These  conclusions  upon  the  statute  being 
reached,  many  of  the  questions  presented  by 
the  demurrer  of  defendants  as  to  their  com- 
mon-law rights  are  eliminated  from  further 
consideration.  Tlie  status  of  defendants  is 
fixed  by  the  act.  There  remains,  however, 
the  question  as  to  the  right  of  the  complain- 
ant to  an  injunction  against  defendants  un- 
der the  circumstances  above  detailed. 

The  complainant  does  not  seek  an  injunc- 
tion here  on  the  theory  that  it  is  possessed 
of  an  exclusive  franchise  to  conduct  the  busi- 
ness of  common  carrier  of  passengers  on  the 
streets  of  Memphis.  Tlie  contention  of  com- 
plainant is  that,  having  been  granted  a  fran- 
chise as  such  common  carrier,  it  has  a  prop- 
erty right  that  will  entitle  it  to  restrain  any 
person  or  corporation  from  attempting  to 
engage  in  the  business  of  common  carrier  of 
passengers  on  the  streets  of  Memphis,  in  com- 
petition with  complainant,  without  legisla- 
tive or  municipal  authority.  Complainant 
concedes  that  its  franchise  is  not  exclusive, 
in  the  sense  that  a  similar  [109]  franchise 
might  not  be  granted  to  another  to  be  exer- 
cised and  enjoyed  in  the  city  of  Memphis; 
but  it  maintains  that  its  franchise  is  ex- 
clusive against  all  persons  upon  whom  similar 
rights  have  not  been  conferred  by  legislative 
sanction. 

We  think  this  contention  is  well  founded 
and  supported  by  the  great  body  of  authority. 
In  Pomeroy's  Equity  Jjurisprudence  it  is 
said: 

*'An  injunction  is  the  appropriate  remedy 
to  protect  a  party  in  the  enjoyment  of  an 
exclusive  franchise  against  continuous  en- 
croachments. Such  continuous  encroachments 
constitute  a  private  nuisance,  which  courts 
of  equity  will  abate  by  injunction.  The  juris- 
diction  rests   on   the   firm   and   satisfactory 


ground  of  its  neceasity  to  avoid  a  ruinous 
multiplicity  of  suits,  and  to  give  adequate 
protection  to  the  plaintiff's  property  in  his 
franchise.  To  be  entitled  to  relief,  a  plain- 
tiff need  only  show  that  he  is  entitled  to  a 
franchise,' and  that  there  is  continuous  inter- 
ference therewith  by  the  defendant.  It  is 
not  necessary  that  the  plaintiff  first  estab- 
lish his  right  at  law.*'  Pomeroy's  £q.  Jur. 
sec.  583. 

Further  it  is  said: 

"It  is  not  necessary  *to  entitle  the  owner 
to  relief  in  equity,  that  the  franchise  should 
be  an  exclusive  franchise  in  the  sense  that 
the  granting  of  another  franchise  to  be  exer- 
cised and  enjoyed  at  the  same  place  would 
be  void.*  The  theory  is  *that  the  defendant 
who  has  no  franchise,  is  acting  in  violation 
of  law  in  operating  .  .  .  without  author- 
ity from  the  sovereign  [110]  power,  and  that 
the  owner  of  the  franchise  may  complain 
of  and  restrain  such  illegal  acts  when  they 
result  in  injury  to  his  franchise,  which,  in 
the  eye  of  the  law,  is  property.  As  to  the 
one  who  is  invading  his  rights  without  legal 
sanction,  the  franchise  is  an  exclusive  fran- 
chise, although  the  owner  of  it  might  not 
be  entitled  to  any  protection  as  against  the 
granting  of  a  similar  franchise  to  another.'** 
Pomeroy's  Eq.  Jur.  sec.  684. 

In  dealing  with  a  controversy  between 
two  electric  light  companies,  one  without  a 
franchise,  the  supreme  court  of  Oklahoma  ob- 
served: 

"When  plaintiff  accepted  its  franchise,  it 
did  so  subject  to  the  power  of  the  munici- 
pality to  grant  other  persons  or  corporations 
similar  franchises,  and  with  the  knowledge 
that  it  might  be  compelled  to  exercise  its 
rights  under  its  franchise  with  others  exercis- 
ing similar  rights.  If,  by  the  competition  of 
rival  companies  to  whom  the  use  of  the  streets 
and  public  grounds  has  been  granted  by  the 
municipality,  plaintiff  is  rendered  unable  to 
discharge  the  obligations  of  its  contract  to 
furnish  the  city  and  its  inhabitants  with 
light  and  power  at  stipulated  prices,  except 
at  a  financial  loss  to  it,  plaintiff  cannot  com- 
plain, for  it  must  be  held  to  have  contemplat- 
ed such  condition  might  arise,  and  to  have 
agreed  thereto  when  it  accepted  the  fran- 
chise; but  such  cannot  be  said  of  the  defend- 
ant, who  unlawfully  occupies  the  streets  and 
public  grounds  of  the  city  in  competition  with 
plaintiff.  By  its  unlawful  acts  defendant  can 
and  will  take  from  plaintiff  [111]  a  portion 
of  its  business.  At  the  same  time,  defendant 
is  under  no  obligation  to  the  city  or  its  in- 
habitants, and  is  all  the  while  maintaining 
upon  the  streets  and  public  grounds  of  the 
city  a  public  nuisance,  and  the  loss  plaintiff 
sustains  is  to  defend  its  fruits  from  its 
violation  of  the  law.    By  these  unlawful  acts 


MEMPHIS  ST.  R.  CO.  ▼.  RAPID  TRANSIT  CO. 

J  S3  Tenn.  99. 


1049 


of  defendant,  plaintiff  may  be  rendered  fi- 
nancially unable  to  comply  with  the  obliga- 
tions of  its  contract,  and  may  be  subjected 
to  suits  for  damages,  mandamus  proceedings 
to  enforce  the  performance  of  its  contract,  or 
an  action  to  forfeit  its  franchise.  Defendant 
does  not  undertake  to  compete  with  plaintiff 
for  the  business  of  the  city  and  its  inhabitants 
by  furnishing  to  them  light  and  power  other 
than  by  the  use  of  the  streets  and  alleys.  Its 
right  to  sell  light  and  power  is  not  dependent 
upon  any  franchise,  but  its  right  to  use 
the  streets  and  public  grounds  of  the  city 
for  that  purpose  does  depend  upon  the  con- 
sent of  the  city;  and,  when  it  uses  the  streets 
without  that  consent,  it  is  not  only  guilty 
of  maintaining  a  public  nuisance,  but  also 
inflicts  upon  plaintiff  a  special  injury  by  its 
unlawful  act,  which  may  be  restrained." 
Bartlesville  Electric  Light,  etc.  Co.  v.  Bartles- 
ville  Interurban  R.  Ck).  26  Okla.  457,  109 
Pac.  229,  29  L.\l.A.  ( N.S. )  81. 

In  a  similar  case  the  New  Jersey  court 
said: 

^'Legislative  grants  of  franchises  of  the 
nature  claimed  by  complainant,  whether 
panted  by  special  .  .  .  privileges  which 
are  necessarily  exclusive  in  their  nature  as 
against  all  persons  upon  whom  similar  rights 
have  not  been  conferred,  for  any  attempted 
[112]  exercise  of  such  rights,  without  legis- 
lative sanction,  is  not  only  an  unwarranted 
usurpation  of  power,  but  operates  as  a  direct 
invasion  of  the  private  property  rights  of 
those  upon  whom  the  franchises  have  been 
so  conferred.  Raritan,  etc.  R.  Co.  v.  Dela- 
ware, etc.  Canal  Co.  18  N.  J.  Eq.  546,  569; 
Pennsylvania  R.  Co.  v.  National  R.  Co.  23 
N.  J.  Eq.  441,  447;  Jersey  City  Gas  Co.  v. 
Dwight,  29  N.  J.  Eq.  242,  260;  Elizabeth- 
town  Gas  Light  Co.  v.  Green,  46  N.  J.  Eq. 
118,  124,  18  Atl.  844.  It  follows  that,  if 
complainant  is  at  this  time  entitled  to  exer- 
cise in  the  disputed  territory  the  privileges 
set  forth  in  the  legislative  act  referred  to, 
and  defendant,  as  claimed,  enjoys  no  legisla- 
tive sanction  for  the  conduct  sought  to  be 
enjoined,  complainant  will  be  entitled  to  the 
relief  prayed  for."  Millville  Gas  Light  Co.  v. 
Vineland  Light,  etc.  Co,  72  N.  J.  Eq.  305, 
65  Atl.  504. 

The  same  question  has  often  arisen  with 
reference  to  ferries,  and  the  courts  have 
awarded  injunction  against  the  operation 
of  unlicensed  ferries  at  the  suit  of  the  ferry- 
man legally  authorized  to  conduct  his  busi- 
ness. 

In  one  of  these  cases  the  supreme  court 
of  Mississippi  said: 

"A  public  ferry  cannot  be  erected  and 
operated  in  this  State  without  a  special  li- 
cense therefor,  and  such  license  bestows  up- 
on the  licensee  the  exclusive  right  of  such 
ferry — exclusive  as  to  all  persons,  except  that 


the  board  of  supervisors  may  establish  as 
many  ferries  [113]  as  the  public  convenience 
may  require  at  the  same  or  adjacent  places 
of  crossing.  Every  such  licensee,  however,  is 
required  to  give  bond  with  security  for  the 
performance  of  the  obligations  assumed  by 
him,  which  impose  upon  him  the  duties  of 
keeping  a  proper  and  safe  boat  and  equip- 
ments, and  of  his  constant  attendance  at  the 
ferry,  and  of  the  due  and  speedy  transporta- 
tion over  it  of  all  persons  and  property  de- 
sired to  be  transported,  and  to  secure  these 
and  other  stringent  duties  required  of  him 
he  is  placed  iinder  heavy  liabilities,  civil  and 
criminal,  for  their  performance,  all  of  which 
is  necessary  for  the  public  convenience,  and  as 
a  remuneration  for  his  services  and  liabilities 
he  is  allowed  a  fixed  rate  of  ferriage.  The 
right  secured  to  the  licensee  is  a  legal  right, 
created  by  public  law,  and  not  to  be  infringed 
except  by  the  authority  of  the  State  itself; 
and  such  right  would  be  of  no  avail,  unless 
the  party  holding  it  is  protected  by  law 
in  its  enjoyment.  Indeed,  it  is  a  maxim  of 
law  that  there  is  no  right  without  a  remedy, 
for  'whensoever  the  law  giveth  any  right,' 
says  Coke,  *it  also  giveth  a  remedy.'  Coke 
on  Litt.  56.  The  ferry  right  of  appellant 
should  have  secured  to  him  the  tolls  lost  to 
him  by  the  infringement  of  his  right  by  the 
defendants,  and  they  should  make  him  whole 
for  the  damages  that  he  has  sustained,  to 
be  measured  by  the  amount  of  tolls  diverted." 
Mclnnis  v.  Pace,  78  Miss.  5.50,  29  So.  835. 

Other  ferry  cases  are  Patterson  v.  Woll- 
mann,  5  N.  D.  608,  67  N.  W.  1040,  33  L.R.A. 
537;  Green  v.  Ivey,  [114]  45  Fla.  338,  33 
So.  711;  Tugwell  v.  Eagle  Pass  Ferry  Co. 
74  Tex.  480,  9  S.  W.  120,  13  S.  W.  654.  All 
these  cases  sustain  the  views  expressed  in 
the  foregoing  quotations,  and  many  other 
cases  in  which  the  same  doctrine  is  recog- 
nized are  collected  in  a  note  to  Bartlesville 
Electric  Light,  etc.  Co.  v.  Bartlesville  Interur- 
ban R.  Co.  reported  in  29  L.R.A.(N.S.)  77 
[26   Okla.  453,  109   Pac.  228]. 

We  are  unable  to  follow  the  effort  of 
learned  counsel  for  the  defendants  to  dis- 
tinguish the  cases  from  which  we  have  quoted 
from  the  case  here  presented.  We  think  tht 
foregoing  authorities  are  sound  and  should 
control  this  controversy. 

When  a  business  may  not  be  conducted  as 
a  matter  of  common  right,  but  legislative  au- 
thority is  necessary,  such  authority,  when 
conferred,  is  exclusive  against  all  persons  not 
endowed  with  like  authority.  Such  rights, 
so  bestowed  by  law,  may  not  be  infringed, 
except  by  authority  of  the  State,  and  will  be 
protected  by  injunction  against  unlawful  in- 
vasion. 

As  a  matter  of  course,  the  observation  just 
made  is  only  appliable  to  clear  cases,  as  the 
case  before  us.    If  the  franchise  or  license  of 
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a  complainant  was  doubtful,  an  injunction 
would  not  be  awarded  to  protect  it,  nor  could 
the  validity  of  a  license  or  franchise  possessed 
by  a  competing  defendant  be  questioned,  and 
its  exercise  restrained,  in  proceedings  of  this 
character.  Geneva-Seneca  Electric  Co.  v. 
Economic  Power,  etc.  Co.  136  App.  Div.  219, 
120  N.  Y.  S.  926;  Coffewille  xMin.  etc.  Co.  v. 
Citizens'  Natural  Gas,  etc.  Co.  55  Kan.  173, 
40  Pac.  326;  Market  St.  R.  Co.  v.  [115] 
Central  R.  Co.  51  Cal.  583.  We  are  in  full 
accord  with  the  views  expressed  in  these  and 
like  ca.scs.  Questions  upon  the  regularity 
of  a  charter,  the  validity  of  a  franchise,  and 
the  like,  are  to  be  determined  upon  suit  of 
the  attorney-general  or  other  constituted  au- 
thority, and  not  on  suit  of  a  competing  cor- 
poration. 

In  the  case  at  bar,  however,  defendants 
make  no  claim  to  any  license  or  franchise, 
although  such  license  is  a  statutory  prere- 
quisite to  the  pursuit  of  defendants*  business. 
The  validity  of  complainant's  franchise,  on 
the  other  hand,  is  not  impeached. 

We  are  referred  to  the  case  of  Levisay  v. 
Delp,  9  Baxt.  (Tenn.)  415,  as  laying  down 
a  contrary  rule.  In  that  case  a  licensed  ferry- 
man, the  owner  of  one  bank  of  the  river, 
souglit  an  injunction  against  the  unlicensed 
operation  of  a  ferry  in  competition  by  the 
owner  of  the  other  hank  of  the  river.  Under 
8hannon*s  Code,  sees.  1697,  1703,  the  owner 
of  either  bank  of  a  river  is  entitled  to  keep 
a  ferry,  but  "all  ferry  keepers  are  required 
to  procure  a  license  and  execute  a  bond." 
The  court  refused  an  injunction,  saying  with 
reference  to  the  defendant: 

"It  would  be  an  idle  exercise  of  the  in- 
junctive power  by  the  court  to  restrain  him 
in  this  case,  when,  as  owner  of  one  bank  of 
the  river,  he  may  apply  to  the  county  court 
and  obtain  a  license  or  order  establishing 
his  ferry,  thus  legalizing  it  at  the  next  term 
of  that  court." 

Levisay  v.  Delp,  supra,  was  no  doubt  cor- 
rectly decided  on  the  facts  appearing  in  that 
case,  inasmuch  [116]  as  the  defendant  there 
could  have  procured  his  license  as  a  matter 
of  right  almost  by  the  time  the  injunction 
sought  would  have  become  effective.  The 
injunction  would  have  accomplished  little  or 
nothing.  The  injunction  cannot  be  refused  in 
this  case  on  such  a  ground.  An  injunction 
may  accomplish  much  here.  The  city  of 
Memphis  may  decline  to  authorize  the  oper- 
ation on  its  streets  of  jitney  cars  at  all.  At 
any  rate,  an  injunction  restraining  the  opera- 
tion of  such  cars  until  the  statutory  bond 
is  executed  will  eliminate  all  irresponsible 
owners. 

In  so  far  as  Levisay  v.  Delp  intimates  that 
an  injunction  may  not  issue  to  protect  a 
franchise,  unless  that  franchise  be  exclusive 


of  the  right  of  the  State  to  confer  on  others 
a  like  franchise,  we  are  unwilling  to  adhere 
to  it.  We  think  these  remarks  of  the  learned 
judge  delivering  the  opinion  were  obiter,  and 
not  fully  considered,  and  they  are  in  conflict 
with  the  great  weight  of  authority,  as  we 
have  heretofore  shown.  We  therefore  must 
confine  the  authority  of  the  case  of  Le\'i8ay 
V.  Delp,  supra,  to  its  own  facts. 

We  are  of  opinion,  moreover,  that  com- 
plaint is  entitled  to  the  injunction  sought  on 
another  ground.  As  we  have  stated,  the 
operation  of  jitneys  on  the  streets  of  any 
incx)rporated  city  or  town  in  Tennessee  with- 
out municipal  permission,  when  the  owners 
liave  executed  no  bond,  is  absolutely  unlawful. 
Such  operation  is  in  defiance  of  the  statute 
of  this  State  and  amounts  to  a  public  nuis- 
ance. 

[117]  "Any  unauthorized  obstruction  of  a 
public  highway  is  a  nuisance."     37  Cyc.  247. 

**Any  unauthorized  obstruction  which 
necessarily  Impedes  or  incommodes  the  law- 
ful use  of  a  highway  is  a  public  nuisance  at 
common  law."  Elliott  on  Roads  and  Streets, 
sec.  644. 

*'A11  unauthorized  and  illegal  obstructions 
which  prevent  or  interfere  with  the  free  use 
of  a  street  or  highway  as  such  are  within 
the  legal  notion  of  a  nuisance."  McQuillan 
on  Municipal  Corporations,  sec.  025. 

"An  obstruction  may  be  a  nuisance,  al- 
though it  is  not  of  a  permanent  character." 
Elliott  on  Roads  and  Streets,  sec.  648  (  giv- 
ing many  illustrations). 

Under  the  authorities  quoted  there  can  be 
no  doubt  but  that  the  illegal  operation  of 
the  swarm  of  jitneys  described  in  the  bill, 
run  by  irresponsible  owners,  racing  with  the 
street  cars  for  patronage,  and  otherwise  im- 
periling the  safety  of  the  public,  in  violation 
of  law,  constitutes  a  nuisance.  The  law  is 
well  settled  that  a  public  nuisance  may  be 
enjoined  by  a  private  individual,  provided 
the  latter  shows  special  damage  to  himself 
resulting  therefrom.  Weakley  v.  Page,  102 
Tenn.  179,  53  S.  W.  651,  46  L.R.A.  532; 
Richi  V.  Chattanooga  Brewing  Co.  105  Tenn. 
651,  58  S.  W.  646;  Weidner  v.  Friedman, 
126  Tenn.  677,  151  S.  W.  56,  42  L.R.A.(N.S.) 
1041;  37  Cyc.  253;  High  on  Injunctions, 
sec.  816  et  seq. 

[118]  A  frequent  application  of  this  rule 
is  in  favor  of  persons  specially  injured  by 
nuisances  on  a  public  highway. 

In  Richi  y.  Chattanooga  Brewing  Co.  105 
Tenn.  651,  58  S.  W.  646,  it  was  held  that  an 
abutting  owner  was  entitled  to  enjoin  an  un- 
authorized construction  and  operation  by  a 
private  corporation  for  its  own  use  of  a  pri- 
vate railroad  along  the  street,  which  de- 
stroyed the  ingress  and  egresn  of  such  owner 
to  and  from  his  premises. 
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Such  a  right  of  injunction  is  conceded  to 
abutting  owners  in  almost  every  jurisdic- 
tion, when  they  show  special  damages  by 
reason  of  the  obstruction  of  the  highway. 
High  on  Injunctions,  sec.  816.  See  cases 
collected  in  a  note  to  Sloss-Sheffield  Steel, 
etc.  Co.  V.  Johnson,  147  Ala.  384,  41  So.  907, 
8  L.R.A.(N.S.)  226,  119  Am.  St.  Rep.  89, 
as  reported  in  11  Ann.  Cas.  285. 

It  is  not  necessary  that  the  relief  should  be 
sought  by  an  abutting  owner,  for  it  has  been 
said  that  the  character  of  the  injury  is  not 
determined  by  the  location  of  the  property. 
The  mere  fact  that  an  individual's  property 
is  at  some  distance  from  the  obstruction 
does  not  determine  whether  or  not  his  dam- 
age is  special.  Eldert  v.  Long  Island  Electric 
R.  Co.  28  App.  Div.  451,  51  N.  Y.  S.  186. 

A  neighboring  landowner  has  been  held  to 
be  entitled  to  enjoin  the  accumulation  of  an 
unlawful  quantity  of  nitroglycerin  on  defend- 
ant's premises,  where  the  complainant's  prop- 
erty was  so  located  as  that  he  might  be  spe- 
cially damaged  by  an  explosion.  People's 
Cas  Co.  [119]  v.  Tyner,  131  Ind.  277,  31 
X.  E.  59,  16  L.R.A.  443,  31  Am.  St.  Rep. 
433. 

The  owner  of  a  licensed  ferry  has  been 
granted  an  injunction  against  the  obstruc- 
tion of  a  public  road  leading  to  his  ferry. 
The  court  said: 

"The  obstruction  of  the  public  road  leading 
to  plaintiff's  ferry  was  a  public  nuisance  and 
an  injury  to  him  specially;  and  his  right 
to  injunction  against  the  continuance  of  such 
a  nuisance  is  unquestionable."  Draper  y. 
Mackey,  35  Ark.  497. 

An  injunction  has  also  been  awarded 
against  the  obstruction  of  a  road  leading  to 
a  toll  bridge,  at  the  suit  of  the  owner  of  the 
bridge.  The  court  was  of  opinion  that  such 
an  obstruction,  which  would  divert  travel 
from  the  road  and  cause  a  loss  of  tolls  to 
plaintiff,  went  to  the  substance  and  value 
of  plaintiff's  estate  as  the  owner  of  a  fran- 
chise to  operate  the  bridge.  Keystone  Bridge 
Co.  V.  Summers,  13  W.  Va.  476. 

So,  without  multiplying  authorities,  we 
conclude  that  on  the  ground  last  stated,  as 
well  as  the  former,  the  complainant  in  this 
case  is  entitled  to  an  injunction.  There  can 
be  no  question  but  that  the  operation  of  the 
jitneys  in  the  manner  described  in  the  bill, 
in  contempt  and  disregard  of  the  law  of 
Tennessee,  constitutes  a  public  nuisance  on 
the  streets  of  Memphis.  There  is  not  the 
slightest  doubt  but  that  the  complainant 
suffers  special  damage  by  reason  of  such 
nuisance.  Complainant's  loss  of  revenue  by 
reason  of  the  illegal  competition  amounts, 
it  is  alleged,  to  several  hundred  dollars  each 
day.  Tliis  damage  is  distinct  and  peculiar 
[120]  to  complainant,  and  is  an  injury,  to 


borrow  the  phrase  of  the  West  Virginia 
court,  in  the  very  substance  and  value  of  its 
estate. 

The  decree  of  the  chancellor  will  be  re- 
versed. Within  thirty  days  from  this  date 
an  injunction  will  issue  as  prayed  by  the 
complainant.  In  the  interest  of  the  people 
of  Memphis,  who  may  be  discommoded  other- 
wise by  the  sudden  removal  of  this  means  of 
transportation,  we  have  thought  it  best  to 
suspend  the  awarding  of  the  injunction  for 
a  brief  time,  to  permit  the  city  of  Memphis, 
should  it  so  desire,  to  pass  an  enabling  ordi- 
nance for  the  jitney  owners,  and  to  give  to 
the  latter  an  opportunity  to  comply  with 
the  terms  of  said  ordinance  and  the  statute 
of  Tennessee. 


HOTE. 

State  or  Mvnioipal  Resmlatioii  of  Jit- 
ney Buses. 

Scope  of  Note,  1051. 

Generally,  1051. 

Particular  Regulations,  1054. 


Scope  of  Note. 

The  note  to  State  v.  Howell,  Ann.  Cas. 
1916 A  1231,  reviews  the  cases  relating  to 
statutory  and  municipal  regulations  of  jit- 
ney buses.  A  considerable  number  of  cases 
have  since  passed  on  that  subject,  and  these 
are  collated  in  the  present  note. 

Generally, 

A  jitney  bus  is  a  common  carrier  of  passen- 
gers for  hire,  and  as  such  is  peculiarly  a 
subject  of  police  regulation.  See  the  note  to 
Memphis  v.  State,  reported  post,  this  volume, 
at  page  1056.  No  piTson  has  an  absolute  right 
to  use  the  streets  of  a  municipality  by  the 
operation  of  power  driven  vehicles  for  the 
public  carriage  of  passengers  for  hire.  Ac- 
cordingly a  municipality  may  not  only  regu- 
late such  a  use  of  the  streets  but  may  pro- 
hibit it.  Desser  v.  Wichita,  96  Kan.  820, 
153  Pac.  1194,  L.R.A.1916D  246;  Cummins 
V.  Jones,  79  Ore.  276,  1.55  Pac.  171.  In 
Desser  v.  Wichita,  supra,  it  was  said;  "What- 
ever natural  right  a  citizen  may  have  to 
traverse  the  streets  of  his  city  with  a  motor 
vehicle  for  the  conveyance  of  his  family  or 
his  friends,  no  inherent  right  exists  to  de- 
vote his  vehicle  to  the  public  use  of  carrying 
passengers  for  hire  and  to  appropriate  to 
himself  the  use  of  all  the  streets  for  pur- 
poses of  profit.  Beyond  question,  the  city 
could  vacate  one  or  more  of  the  streets 
over  which  he  might  desire  to  operate.  It 
cannot  only  require  him  to  pay  a  license  tax 
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but  it  may  also  regulate  the  manner  of  his 
carrying  on  his  enterprise.  Why  may  it 
not  classify  motor  vehicles  by  themselves  and 
refuse  to  permit  them  to  crowd  congested 
portions  of  the  business  streets  where  pa- 
trons of  another  class  of  vehicles — street  cars 
— must  alight  and  take  passage?  Suppose, 
indeed,  a  company  or  corporation  ow^ning  mo- 
tor vehicles  had  the  facilities  and  the  desire 
to  occupy  all  the  streets  to  the  utter  de- 
struction of  the  street  car  business.  Would 
the  city  have  nothing  to  say?  Is  the  mu- 
nicipality a  mere  automaton,  helpless  in  the 
presence  of  crowding  and  conflicting  enter- 
prises and  scrambles  for  business  which  in- 
volve the  comfort,  the  convenience  and  the 
safety  of  the  traveling  public?     Not  so." 

So  with  respect  to  the  general  question  of 
the  validity  of  regulations  it  was  said  in  Hus- 
ton V.  Des  Moines  (la.)  156  N.  W.  883; 
"Appellant's  counsel  overlook  the  fact  that 
the  business  in  which  his  client  was  engaged 
and  which  he  sought  to  continue  was  that  of 
a  common  carrier  for  hire  upon  the  streets 
of  a  city,  and  that  he  had  no  absolute  right 
to  engage  in  that  business.  The  legislature 
had  the  undoubted  right  to  control  the  use 
of  city  streets  or  to  delegate  that  power  to 
the  several  municipaiities,  and  plaintiff's 
business  was  as  much  subject  to  control  as 
that  of  any  other  common  carrier  using  the 
streets.  Because  of  the  nature  of  the  busi- 
ness the  legislature  had  the  undoubted  right 
of  regulation  and  control  and  might  exact 
license  fees  for  the  use  of  streets  or  delegate 
this  power  to  cities  and  towns  and  the  mere 
fact  that  the  regulations  are  burdensome  or 
that  they  will  keep  some  people  from  fol- 
lowing the  occupation  is  no  reason  for  con- 
deming  the  legislation,  whether  enacted  by 
the  legislature  or  by  the  city  council.  This 
same  point  was  made  in  many  of  the  'jitney' 
bus  cases  which  we  have  already  cited,  and 
in  each  it  was  held  to  be  without  merit. 
We  do  not  take  the  time  to  show  that  such 
legislation  is  presumed  to  be  valid.  It  is 
enacted  in  virtue  of  the  police  power,  and 
courts  are  loath  to  interfere  therewith. 
W^hen  the  legislature  has  spoken,  it  voices 
public  policy,  and  its  enactment  will  not  be 
set  aside  or  held  invalid  unless  it  clearly 
offends  against  some  constitutional  or  other 
limitation.  And  so,  when  power  to  regulate, 
license,  and  control  is  vested  by  the  legisla- 
ture in  city  councils,  there  is  a  broad  pre- 
sumption in  favor  of  the  validity  of  the 
ordinance  and  he  who  attacks  it  must  show 
affirmatively  that  it  is  not  expressly  author- 
ized by  statute  or  that  it  is,  as  applied  to  him, 
unreasonable  and  oppressive." 

The  reported  case  holds  that  a  street  rail- 
way company  having  a  franchise  to  operate 
cars  in  the  streets  may  enjoin  the  operation 
of  jitney  buses  which  have  not  complied  with 
valid  regulations. 


It  is  held  that  jitney  buses  form  a  separate 
and  distinct  class  of  conveyance  and  there> 
fore  regulations  of  such  vehicles  are  not 
discriminatory  because  street  cars,  taxicabs 
and  the  like  are  excluded  from  their  opera- 
tion. Willis  V.  Ft.  Smith,  121  Ark.  606,  182 
S.  W.  275;  Hazleton  v.  Atlanta,  144  Ga.  775, 
87  S.  E.  1043;  Huston  v.  Des  Moines  (la.) 
156  N.  W.  883;  New  Orleans  v.  Le  Blanc, 
139  La.  113,  71  So.  248 ;  West  v.  Asbury  Park, 
89  N.  J.  L.  402,  99  Atl.  190;  Thielke  v.  Al- 
bee,  79  Ore.  48,  153  Pac.  793;  Cummins  v. 
Jones,  79  Ore.  276,  155  Pac.  171;  Philadelphia 
Jitney  Assoc,  v.  Blankenburg,  24  Pa.  Dist.  Ct. 
1000;  Auto  Transit  Co.  v.  Ft.  Worth  (Tex.) 
182  S.  W.  685 ;  State  v.  Seattle  Taxicab,  etc. 
Co.  90  Wash.  416, 156  Pac.  837 ;  Stete  v.  Ferry 
Line  Auto  Bus  Co.  (Wash.)  161  Pac.  467; 
Allen  V.  Bellingham  (Wash.)  163  Pac.  18. 
In  West  V.  Asbury  Park,  supra,  the  court 
said:  "The  statute  applies  only  to  auto 
buses,  which  are  defined  as  any  automobile 
or  motor  bus,  commonly  called  jitney,  engaged 
in  the  business  of  carrying  passengers  for 
hire,  which  is  held  out,  announced  or  adver- 
tised to  operate  or  run,  or  which  is  operated 
or  run  over  any  streets  or  public  places  in 
any  city,  and  indiscriminately  accepts  and 
discharges  such  persons  as  may  offer  them- 
selves for  transportation  either  at  the  ter- 
mini or  points  along  the  way  or  route  on 
which  it  is  used  or  operated  or  may  be 
running.  Stated  shortly,  the  act  applies 
to  motor  buses  plying  the  business  of  trans- 
porting passengers  indiscriminately,  accept- 
ing and  discharging  them  at  any  point.  We 
think  the  legislature  had  the  right  to  legis- 
late as  to  such  a  business  by  itself  in  respect 
to  the  requirement  of  a  bond  and  a  tax  on 
gross  receipts.  The  business  differs  from 
that  of  the  ordinarv  hired  cabs  in  that  the 
latter  do  not  stop  between  termini,  charge, 
or  are  supposed  to  charge,  each  passenger 
with  the  cost  of  his  transportation,  and 
hence  may  avoid  crowded  streets,  are  under 
no  temptation  to  race  for  passengers,  and 
do  not  require  a  special  and  expensive  road- 
way, while  auto  buses,  defined  as  they  are 
in  the  act,  charge  a  price  that  can  only  pay 
the  necessary  running  expenses  when  many 
passengers  are  carried,  and  must,  in  order 
to  succeed,  run  where  the  streets  are  crowded, 
and  are  naturally  under  a  temptation  to 
secure  as  many  passengers  as  possible,  even 
by  dangerous  racing  with  one  another,  and 
by  reason  of  size  and  power  require  a  special- 
ly constructed  and  expensive  roadway.  Auto 
buses  as  defined  in  the  act  differ,  on  the 
other  hand,  from  street  railways  in  that  the 
latter  are  confined  to  a  certain  portion  of 
the  street  where  their  rails  are,  and  cannot 
by  varying  their  course  endanger  life  or  limb 
in  any  other  portion  of  the  street,  and  run, 
moreover,  on  a  way  fitted  specially  for  their 
purpose   at   their   own   expense,   while   auto 
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buses  may  use  any  portion  of  a  way  prch 
vided  at  public  expense.  These  differences  are 
necessary  and  inherent.  Other  differences 
exist  in  fact  to  the  common  knowledge  of  all. 
Street  railways  require  a  considerable,  often 
a  very  large  capital,  and  an  investment  in 
fixed  plant,  which  affords  at  least  some  se- 
curity for  the  payment  of  damages  for  bodily 
injury  or  death  incident  to  their  operation. 
The  owner  of  an  auto  bus  need  own  nothing 
else,  and  in  case  of  injury  to  others  by  rea- 
son of  his  negligence  may  readily  remove  all 
his  property  from  the  jurisdiction  of  the 
court.  The  danger  of  accident  arising  from 
the  use  of  all  swift-moving  vehicles  in 
crowded  streets,  the  possible  lack  of  financial 
responsibility  in  the  owner  of  an  auto  bus, 
and  the  ease  of  escaping  from  the  jurisdiction 
form  a  reasonable  basis  for  the  requirement 
of  a  bond  and  a  power  of  attorney  to  ac- 
Icnowledge  service  of  process.  The  fact  that 
the  owner  of  an  auto  bus  is  conducting  a 
business  in  the  public  streets  by  picking  up 
passengers  at  any  point,  and  not  merely 
using  the  streets  for  passage  from  terminus 
to  terminus,  and  the  use  of  a  specifically 
constructed  way  provided  at  public  expense, 
form  a  reasonable  basis  for  the  imposition 
of  a  special  tax.  This  is  as  far  as  the  court 
can  go.  If  there  is  a  rational  distinction,  as 
we  think  there  is,  the  legislature  is  not  re- 
strained by  the  constitutional  limitation." 

In  Huston  v.  Des  Moines  (la.)  156  N.  W. 
883,  it  was  said:  ''It  is  manifest  that  there 
is  a  great  difference  between  'jitney'  and 
motor  buses  and  street  railways.  The  latter 
operate  on  fixed  tracks,  have  regular  routes 
and  schedules,  are  operated  under  franchises 
which  usually  safeguard  the  right  of  the 
city  and  the  public.  They  are  cofnpelled 
to  pay  taxes  and  for  paving,  have  large  in- 
vestments, and  their  property  is  liable  for 
judgments  for  personal  injuries,  which  judg- 
ments are  prior  liens  even  to  mortgages.  See 
Code,  §  2075.  Not  so  with  'jitney'  buses. 
Taxicabs  do  not  operate  over  fixed  routes 
or  upon  any  schedules.  They  are  more  like 
the  ordinary  buses  or  carriages  which  make 
short  occasional  runs  upon  special  orders, 
charge  large  fees,  are  not  numerous,  do  not 
ordinarily  compete  with  street  cars,  in  that 
they  are  not  confined  to  any  special  routes, 
are  not  required  to  make  any  particular 
routes,  and  are  generally  owned  and  operated 
by  responsible  companies.  They  differ  essen- 
tially from  street  cars,  and  do  not  serve  the 
general  public  as  do  'jitneys.'  On  account 
of  larger  fees  their  runs  are  less  frequent, 
are  not  confined  to  fixed  routes,  and  do  not 
congest  the  traflSc  as  do  'jitneys,'  which 
are  especially  authorized  to  operate  on 
streets  which  are  occupied  by  street  cars. 
The  taxi  driver,  whenever  possible,  avoids 
these  streets,  and  gets  out  of  the  congested 


districts  as  soon  as  practicable.  Such  differ- 
ences are  sufficient  to  justify  the  classifica- 
tion found  in  the  act  in  question." 

It  has  been  held  that  a  municipality  can- 
not regulate  a  jitney  line  which  merely  passes 
through  its  streets  and  whose  termini  are 
outside  the  municipal  limits.  Ex  p.  Smith 
(CaJ.)  164  Pac.  618,  wherein  it  was  said: 
"The  business  conducted  by  petitioner,  as 
alleged  in  violation  of  the  ordinance,  is  that 
of  transporting  passengers  for  hire,  not  in 
the  city,  but  between  termini  both  of  which 
are  outside  thereof,  incidental  to,  connected 
with,  and  as  a  part  of  which  a  number  of 
acts  other  than  transportation,  such  as  so- 
liciting business,  taking  on  and  discharging 
passengers,  collecting  fares,  and  caring  for 
their  welfare  en  route,  are  necessary  to  be 
performed.  The  transportation  of  the  passen- 
gers over  any  particular  part  of  the  public 
highway  is  one  of  the  incidents  of  the  busi- 
ness, but  it  no  more  constitutes  the  business 
than  does  the  collection  of  their  fares.  Hence 
it  cannot  be  said  that  the  carrying  of  passen- 
gers for  hire  from  Los  Angeles  to  Bakersfield 
hy  means  of  a  motor  vehicle  operated  over 
a  public  highway,  a  part  of  which  extends 
through  Tropico  where  no  stops  are  made, 
nor  any  of  the  incidental  acts  of  such  trans- 
portation performed  other  than  traveling 
along  the  streets,  constitutes  a  business  'trans- 
acted and  carried  on  in  such  city.'  Adopt- 
ing the  contrary  view  urged  by  respondent, 
the  conclusion  must  logically  follow  that  a 
physician,  grocer,  plumber,  indeed,  every  one 
engaged  in  a  professional  calling  or  business 
in  one  city,  having  occasion  to  make  a  pro- 
fessional call  or  deliver  goods  to  a  purchaser, 
to  do  which  required  him  to  travel  upon  the 
highways  through  other  cities,  could  under  a 
like  provision  of  the  ordinance  to  that  here 
involved  be  subjected  to  a  tax  in  the  guise  of 
a  license  levied  upon  the  theory  that  such 
use  of  the  streets  constituted  'a  business 
transacted  and  carried  on'  in  the  different 
cities  through  which  he  passed.  While  the 
use  of  the  streets  may  be  regulated,  the  city 
has  no  power  to  convert  them  into  toll  roads, 
and  thus  exact  tribute  from  those  who  in 
the  conduct  of  business  elsewhere  have  occa- 
hUm  to  use  them  solely  as  highways." 

Though  a  state  law  regulates  jitney  buses, 
a  municipality  may  in  the  exercise  of  its 
power  to  control  the  use  of  its  streets  make 
additional  requirements.  Irwin  v.  Atlantic 
City  (N.  J.)  100  Atl.  565.  And  see  Allen  v. 
Bellingham  (Wash.)  163  Pac.  18.  But  where 
a  statute  prohibits  the  municipal  regulation 
of  motor  vehicles,  an  ordinance  licensing 
jitney  buses  is  invalid.  State  v.  Scheidler 
(Conn.)    99   Atl.  492. 

An  injunction  will  not  issue  against  the 
putting  into  effect  of  proposed  regulations, 
without  regard  to  their  possible  invalidity. 
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Long   v.    Georgia    R.    Commifision,    145    Ga. 
353,   89    S.    E.   328. 

An  automobile  operated  for  public  hire 
between  definite  terminals  is  a  "jitney" 
though  it  does  not  follow  a  uniform  or  pre- 
scribed route.  Smith  v.  State  (Md.)  100 
Atl.  778. 

Parti€!Ular  Regulations. 

In  the  exercise  of  the  power  heretofore  dis- 
cussed a  license  may  be  required  of  the  oper- 
ators of  jitney  buses.  Willis  v.  Ft.  Smith, 
]21  Ark.  606,  182  S.  W.  275;  Hazleton  v. 
Atlanta,  144  Ga.  776,  87  S.  E.  1043;  Huston 
V.  Des  Moines  (la.)  166  K.  W.  883;  West  v. 
Asbury  Park,  89  N.  J.  L.  402,  99  Atl.  190; 
Philadelphia  Jitney  Assoc,  v.  Blaukenburg, 
24  Pa.  Dist.  Ct.  1000;  Allen  v.  Bellingham 
(Wash.)  163  Pac.  18.  And  see  generally  the 
cases  cited  throughout  this  note.  It  has  been 
held  that  the  license  fee  may  be  made  pro- 
hibitive. Desser  t.  Wichita,  96  Kan.  820,  153 
Pac.  1194,  L.R.A.1916D  246.  A  licensing 
ordinance  is  not  invalid  because  it  confers  on 
the  licensing  officer  a  discretion  to  grant  or 
refuse  the  license,  since  it  cannot  be  pre- 
sumed that  the  discretion  will  be  abused. 
Racine  v.   District   Ct,    (R.   I.)    98  Atl.   97. 

The  operators  of  jitney  buses  may  be  re- 
quired to  give  a  bond  to  secure  the  payment 
of  all  damages  resulting  from  the  negligent 
operation  of  the  buses.  Willis  v.  Ft.  Smith, 
121  Ark.  606,  182  S.  W.  275;  Hazleton  v. 
Atlanta,  144  Ga,  775,  87  S.  E.  1043;  Huston 
v.  Des  Moines  (la.)  156  N.  W.  889;  New 
Orleans  v.  LeBlanc,  139  T^.  113,  71  So.  248; 
West  V.  Asbury  Park,  89  N.  J.  L.  402,  99 
Atl.  190;  Philadelphia  Jitney  Assoc,  v. 
Blankenburg,  24  Pa.  Dist.  Ct.  1000;  Auto 
Transit  Co.  v.  Ft.  Worth  (Tex.)  182  S.  W. 
685;  State  v.  Seattle  Taxicab,  etc.  Co.  90 
Wash.  416,  156  Pac.  837;  Allen  v.  Belling- 
ham (Wash.)  163  Pac.  18.  In  State  v. 
Seattle  Taxicab,  etc.  Co.  supra,  it  was  said: 
*'But  the  appellant's  principal  contention  is 
that  the  classification  here  made  is  not  based 
upon  any  just  difference  between  the  character 
of  the  carrier  made  subject  to  the  regulation 
of  the  statute  and  tlicMse  exempt  from  its 
provisions.  A  reference  to  the  first  section 
of  the  act  will  show  that  the  regulation  is 
made  applicable  to  any  person,  firm  or  cor- 
poration engaged  in  carrying  passengers  for 
hire  along  any  public  street,  road  or  highway 
in  cities  of  the  first  class  of  the  state  in  any 
motor  propelled  vehicle,  other  than  street 
cars  and  vehicles  carrying  the  United  States 
mail.  It  will  be  observed,  also,  by  a  refer- 
ence to  the  second  section,  that  the  act  does 
little  if  any  more  than  require  the  operation 
of  such  vehicles  to  provide  for  a  solvent  fund 
out  of  wliich  person  injured  by  the  negligent 
operation  of  the  vehicles  may  recover  for  the 


injuries  suffered  from  their  negligent  opera- 
tion. The  question  then  is,  Is  there  any  just 
ground  for  this  distinction?  In  our  opinion, 
the  question  must  be  answered  affirmatively. 
A  street  car  company,  as  is  well  known,  must 
operate  its  carriers  upon  fixed  tracks.  The 
carriers  also  must  be  large  and  heavy,  re- 
quiring, whether  steam,  gasoline  or  electri- 
eally  propelled,  powerful  although  delicate 
and  costly  machinery.  Such  a  company, 
therefore,  before  it  can  begin  operations  at 
all,  must  expend  large,  sums  of  money  in 
the  procurement  of  visible  and  tangible  prop- 
erty which  can  be  made  subject  to  its  obliga- 
tions. Experience  has  taught  them,  move- 
over,  that  however  careful  it  may  be  in.  the 
selection  of  its  necessary  employees,  or  how- 
ever rigid  may  be  its  rules  governing  their 
conduct,  accidents  will  happen,  either  to  its 
passengers  or  to  persons  using  the  streets 
upon  which  it  operates,  for  which  it  must 
respond  in  damages.  Losses  of  this  charac- 
ter it  recognizes  and  makes  the  same  prepa- 
ration to  meet  as  it  does  to  meet  other  fixed 
charges  upon  its  revenues.  It  is  not  so  with 
the  other  motor  propelled  vehicles  as  we  now 
know  them.  They  require  no  fixed  tracks 
wiiich  must  be  put  in  at  the  expense  of  the 
operator,  as  they  run  upon  highways  con- 
structed and  kept  in  order  by  the  public. 
No  considerable  amount  need  be  invested  in 
visible  or  tangible  property  before  operations 
are  begun.  Indeed  the  vehicle  itself  may 
represent  the  entire  capital  of  its  operator, 
and  this  may  be  destroyed  or  rendered  value- 
less in  the  very  accident  which  would  give 
rise  to  a  liability.  But  without  attempting 
to  point  out  other  differences,  it  is  plain  that 
the  one,  from  the  necessities  of  the  case, 
must  have  a  visible  fund  from  which  persons 
negligently  injured  by  its  operation  may  re- 
coup his  losses,  while  the  other  need  not  have 
such  a  fund,  and  this  difference  we  think 
justifies  legislation  requiring  a  bond  of  in- 
demnity from  the  one  nof  required  of  the 
other." 

In  New  Orleans  v.  Le  Blanc,  139  La.  113, 
71  So.  248,  it  was  held  that  a  surety  company 
bond  may  be  required.  So  in  State  v.  Seattle 
Taxicab,  etc.  Co.  90  Wash.  416,  156  Pac.  837, 
it  was  said:  "It  is  further  contended  in  this 
connection  that  the  act  is  invalid  because 
of  the  particular  character  of  the  bond  re- 
quired. The  requirement  is,  it  will  be  noticed, 
that  the  bond  be  obtained  from  a  'good  and 
sufficient  surety  company  licensed  to  do  busi- 
ness in  this  state,'  making  no  provision  for 
substitutes  in  any  form,  or  for  bonds  with 
other  sureties  of  equal  responsibility.  But 
we  know  of  no  constitutional  right  which 
such  a  provision  violates.  The  power  to  regu- 
late necessarily  implies  the  power  to  prescribe 
the  form  of  regulation,  and  the  most  that 
can  be  successfully  contended  for,  conceding 
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even  that  it  was  without  the  power  of  the 
legislature  to  actually  prohibit  this  form  of 
traffic,  is  that  the  requirement  be  a  reason- 
able one.  It  is  not  shown  that  there  were 
no  such  companies  authorized  to  do  business 
in  this  state,  and  since  the  legislature  pre- 
scribed this  form  of  bond,  the  court  must 
presume  that  they  had  knowledge  of  the 
subject-matter  upon  which  it  legislated,  and 
must  presume,  in  consequence,  that  there 
are  such  companies  and  that  bonds  are  ob- 
tainable from  them  without  due  restrictions 
or  unreasonable  cost.  We  cannot,  therefore, 
know  judicially  that  the  requirement  is  un- 
reasonable. But  it  is  urged  that  there  are 
facts  in  the  record  which  show  that  bonds 
of  the  character  prescribed  by  the  act  eannot 
be  procured  from  the  surety  companies,  and 
that  the  act,  while  not  ostensibly  so,  is  actu- 
ally prohibitive.  But  the  evidence  as  we 
read  it  does  not  justify  this  contention.  It 
undoubtedly  shows  that  many  applicants  for 
such  bonds  who  were  unable  to  show  that 
they  had  sufficient  financial  ability  to  meet 
the  losses  they  were  liable  to  occasion  were 
refused  bonds,  but  it  shows,  on  the  other 
hand,  that  those  who  were  so  financially  able 
had  no  difficulty  in  procuring  them.  As 
to  those  who  were  denied  bonds,  the  act  may 
be  prohibitive,  but  this  does  not  argue  against 
its  constitutionality.  It  in  no  manner  proves 
that  the  regulation  is  unreasonable." 

In  Bartlett  v.  Lanphicr  (Wash.)  162  Pac. 
532,  it  was  held  that  recovery  on  such  a  bond 
was  limited  to  persons  injured  within  the 
limits  of  the  municipality  by  which  the  bond 
was  required. 

In  Solo  v.  Pacific  Coast  Casualty  Co. 
(Wash.)  163  Pac.  384,  it  was  held  that  each 
person  injured  by  the  negligent  operation  of 
a  jitney  was  entitled  to  recover  from  the 
surety  company  up  to  the  full  amount  of  the 
bond. 

Jitney  buses  may  be  required  to  operate 
over  a  prescribed  route  and  on  a  fixed  schedule. 
Ijee's  Application,  28  Cal.  App.  719,  153  Pac. 
992;  Philadelphia  Jitney  Assoc,  v.  Blanken- 
burg,  24  Pa.  Dist.  Ct.  1000.  The  route  and 
schedule  may  be  required  to  be  filed  with  the 
application  for  a  license,  Huston  v.  Des 
Moines  (la.)  156  N.  W.  883;  or  indicated 
by  signs  on  the  car,  Allen  v.  Bellingham 
(Wash.)    163  Pac.  18. 

A  maximum  fare  may  be  fixed.  Thielke  v. 
Albee,  79  Ore.  48,  153  Pac.  795;  Philadelphia 
Jitney  Assoc,  v.  Blankenburg,  24  Pa.  Dist. 
Ct.  1000.  The  city  license  number  may  be 
required  to  be  displayed  and  the  interior 
of  the  bus  may  be  required  to  be  illuminated 
at  night.  Huston  v.  Des  Moines  (la.)  156 
N.  W.  883.  And  see  Allen  v.  Bellingham 
(Wash.)  163  Pac.  18.  The  rate  of  fare  may 
be  required  to  be  posted  on  the  windshield, 


and  the  operator  may  be  required  to  secure  a 
certificate  of  competency.  Thielke  v.  Albee, 
79  Ore.   48,   153   Pac.   793. 

In  West  V.  Asbury  Park,  89  N.  J.  L.  402, 
99  Atl.  190,  the  court  sustained  an  ordinance 
whose  provisions  were  summarized  as  follows: 
"That  the  board  of  commissioners  of  the  city 
may  determine  the  reasonable  seating  capac- 
ity of  an  auto  bus,  the  routes,  hours  of  serv  • 
ice,  and  terminal  points,  and  makes  it  unlaw- 
ful to  omit  to  operate  an  auto  bus  over  the 
designated  route  during  the  hours  prescribed 
in  the  consent  of  the  city;  to  omit  to  display 
a  sign  to  indicate  that  the  consent  has  been 
granted;  to  operate  an  auto  bus  without  dis- 
playing a  sign  showing  the  terminal  and 
route,  and  the  amount  of  fare  when  it  ex- 
ceeds five  cents;  to  operate  an  auto  bus  with 
passengers  riding  outside  the  body  of  the  bus, 
or  with  a  greater  number  of  passengers  than 
the  auto  bus  is  entitled  to  carry;  to  drive 
rapidly  past  an  auto  bus,  trolley  car,  or 
vehicle  to  obtain  a  passenger;  to  race  with 
any  other  vehicle;  to  refuse  to  carry  passen- 
gers unless  the  auto  bus  is  loaded  to  its 
capacity;  to  permit  an  auto  bus  to  stand 
in  a  street  outside  of  the  stand  provided 
for  a  longer  time  than  is  necessary  to  take 
on  or  discharge  passengers;  to  receive  or  dis- 
charge passengers  except  at  the  curb,  or  the 
regularly  provided  stand,  and  except  at  the 
nearest  side  of  street  intersections  and  on 
the  right-hand  side  of  the  street;  to  place 
a  sign  on  the  windshield  or  where  it  might 
obscure  the  view  of  the  driver.  It  is  also 
made  unlawful  for  the  driver  to  collect  fares 
or  to  take  on  or  discharge  passengers  while 
the  auto  bus  is  in  motion."  The  court  said: 
"We  think  all  the  provisions  we  have  recited 
are  well  within  the  express  powers  given  to 
the  council  or  within  the  powers  necessarily 
inferred  from  the  general  clause.  That  like 
powers  may  be  implied  from  the  general 
control  of  streets  has  long  been  settled." 

So  in  Allen  v.  Bellingham  (Wa.sh.)  163 
Pac.  18,  the  court  said:  '^So  with  the  other 
regulations  objected  to.  The  requirement  that 
he  operate  for  a  fixed  number  of  hours  is 
to  provide  an  adequate  service;  the  require- 
ment that  he  receive  and  discharge  passen- 
gers in  the  middle  of  the  block  in  the  busi- 
ness sections  is  to  mitigate  traffic  congestion ; 
the  requirement  that  he  must  not  carry  be- 
yond the  seating  capacity  of  his  carrier  tends 
to  promote  the  comfort  and  safety  of  his 
passengers;  the  requirement  that  he  main- 
tain a  light  in  the  tonneau  during  the  hours 
of  darkness  is  intended  to  prevent  crime; 
and  the  requirement  that  he  carry  signs  show- 
ing his  route  and  time  schedule  is  for  the 
convenience  of  his  patrons.  Clearly  these  are 
within  the  powers  of  the  city  and  tend  to 
beneficial  ends.  Regulation  of  jitney  buses 
of  the  sort  complained  of  has  received  con- 
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sideration  by  tht  courts  of  other  jurisdic* 
tlons  in  a  number  of  recent  cases.  They  have 
been  sustained  with  practical  unanimity." 

It  is  competent  for  a  regulation  to  make 
every  person  participating  in  its  violation 
liable  to  the  penalty  provided.  State  v.  Ferry 
Line  Auto  Bus  Co.  (Wash.)  161  Pac.  467, 
wht^rein  it  was  said:  "The  defendants  argue 
that  if  every  person  who  is  in  any  way  en- 
gaged in  the  unlawful  business  is  included 
within  the  penal  provisions  of  the  statute, 
then  each  individual  agent  or  employee  must 
comply  with  the  statute,  regardless  of  wheth- 
er the  principal  has  complied  with  the  stat- 
ute or  not.  Notwithstanding  it  is  asserted 
that  this  conclusion  is  inevitable,  we  have 
not  been  able  to  accept  it.  The  principal  is 
^ilty  because  it  engaged  in  the  business 
without  a  compliance  with  the  statute.  The 
agents  and  servants  are  guilty  because  they 
aided  and  abetted  the  principal  in  the  com- 
mission of  the  unlawful  act.  The  principal 
can  make  its  business  lawful  by  a  compliance 
with  the  statute.  When  once  it  is  made 
lawful,  clearly  it  is  no  offense  for  one  as  its 
agent  and  servant  to  assist  in  the  prosecution 
of  the  business.  We  conclude,  therefore,  that 
the  court  erred  in  sustaining  the  demurrer  of 
the   individual  defendants.'* 

A  regulation  of  jitney  buses  applies  to  a 
bus  engaged  wholly  in  carrying  to  and  from 
work  the  employees  at  a  particular  factory. 
Public  Service  Commission  v.  Fox,  96  Misc. 
283.  160  N.  Y.  S.  59,  wherein  it  was  said: 
"The  defendant  is  operating  a  horse-drawn 
vehicle  carrying  passengers  at  a  rate  of  fare 
of  15  cents  or  less  through  the  streets  of 
Elmira.  The  capacity  of  the  vehicle  is  33 
passengers.  Regular  trips  are  made  morning 
and  evening.  The  defendant  attempts  to  jus- 
tify his  operation  of  this  vehicle  by  showing 
that  his  passengers  are  the  employees,  and 
only  the  employees,  of  a  certain  manufactur- 
ing plant;  that  these  employees  have  formed, 
under  legal  advice,  a  'mutual  transportation 
club;*  and  that  only  members  thereof  ride, 
each  paying,  when  he  does  ride,  a  fare  of  5 
cents.  All  of  which  does  not  permit  the  de- 
fendant to  ignore  the  requirement  of  the 
statute,  which,  for  well -considered  and  well- 
understood  reasons,  must  and  should  call 
upon  this  defendant  to  apply  for  and  obtain 
from  the  local  authorities  of  the  city  of  El- 
mira permission  thus  to  use  its  streets.  Such 
a  vehicle,  while  it  may  accommodate  those 
who  have  the  privilege  to  use,  it,  is  really, 
under  the  conditions  of  present  day  traffic,  not 
altogether  free  from  risks  to  those  who  are 
passengers,  nor  is  it  lacking  in  elements  of 
menace  to  other  travelers  upon  the  highway. 
The  local  authorities  are  given  by  law  the 
right  to  impose  restrictions  and  conditions 
upon  the  use  of  city  streets  by  such  a  vehicle, 
which  constitutes  in  reality  a  bus  line." 


An  ordinance  requiring  each  jitney  driver 
to  own  his  machine  is  unreasonable  and 
void.  Parrish  v.  Richmond,  119  Va.  180,  89 
S.  E.  102. 


CITY  OF  MBIAFUIS  ET  AI^ 


V. 


STATE  EX  REL.  RTALS. 


Tennessee  Supreme  Court — October  23,  1915. 


133  Tenn.  83;  179  S.  IF.   631. 


Coiuititiitio]i.al  Law  —  Class  I<eslsla- 
tion  —  Validitj  of  LecislatiTe  Classi- 
floation.. 

Under  Const.  U.  S.  Amend.  14  (9  Fed.  St 
Ann.  538),  prohibiting  the  denial  to  any  per- 
son of  the  equal  protection  of  the  law,  and 
Const.  Tenn.  art.  1,  §  8,  prohibiting  the  im- 
prisonment or  execution  of  any  person,  or 
depriving  him  of  life,  liberty,  or  property, 
except  by  judgment  of  his  peers  or  the  law 
of  the  land,  and  article  11,  §  8,  forbidding 
class  legislation,  the  same  rules  will  be  ap- 
plied to  classifications  therein  as  to  the 
classifications  made  in  legislative  enactments, 
so  that  the  basis  for  a  classification  must 
be  natural,  and  not  arbitrary  or  capricious, 
and  must  rest  on  some  substantial  difference: 
but  the  classification  is  not  invalid  merely 
because  it  does  not  depend  on  scientific  or 
marked  differences. 

Separate   Regnlation.  of  Jitney   Bases. 

Acts  1015,  c.  60,  regulating  jitneys  as  com- 
mon carriers,  and  prohibiting  their  opera- 
tion, except  upon  prescribed  conditions,  does 
not  make  an  arbitrary  classification  between 
jitneys  and  privately  owned  automobiles, 
since  the  uses  and  character  of  operation  of 
the  two  classes  are  distinct. 

[See  Ann.  Cas.  1917C  1051.] 

Same. 

Acts  1915,  c.  60,  regulating  jitneys  as  com- 
mon carriers,  and  prohibiting  their  opera- 
tion, except  upon  prescribed  conditions,  does 
not  make  an  arbitrary  classification  between 
jitney  buses  and  street  railway  cars,  since 
the  jitney  runs  upon  no  track,  and  is  less 
substantial  and  more  dangerous  than  the 
street  car,  thus  presenting  essential  differ- 
ences, properly  the  subject  of  classification. 

Same. 

Acts  1015,  c.  60,  regulating  jitneys  as  com- 
mon carriers,  and  prohibiting  their  opera- 
tion, except  upon  described  conditions,  does 
not  make  an  arbitrary  classification  between 
jitneys  and  taxicabs,  since  taxicabs  are  for 
hire  at  a  fare  proportioned  to  the  length  of 
the  trips  of  the  several  passengers,  without 
regard  to  route,  while  the  jitney  carries  pas- 
sengers upon  a  designated  route,  and  the 
investments  in  the  two  classes  of  machines 
are  widely  different. 
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jitney  Bns  as  Comm^a.  Carrier. 

A  "jitney"  is  a  self -propelled  vehicle,  other 
than  a  street  car,  traversing  the  public 
streets  between  certain  definite  points  or 
termini,  and,  as  a  common  carrier,  conveying 
passengers  at  a  five-cent  or  some  small  fare, 
between  such  termini  and  intermediate 
points,  and  so  held  out,  advertised,  or  an- 
nounced. 

[See  note  at  end  of  this  case.] 

IiecialatiTe  Cnaaaifioation  —  Validity. 

Under  the  provisions  of  the  constitution 
prohibiting  class  legislation,  it  is  not  suffi- 
cient to  invalidate  a  statute  merely  to  show 
points  of  similarity  in  the  thing  classified, 
and  the  thing  excluded  from  the  classifica- 
tion; but  it  must  be  shown  that  the  classi- 
fication is  unreasonable  and  impracticable. 

Jitney  Bna  aa  Common  Carrier. 

The  legislature,  being  endowed  with  police 
power  to  regulate  the  use  of  streets  in  public 
places,  may  prescribe  the  conditions  with 
which  jitneys,  being  common  carrierSi  must 
comply  in  order  to  operate. 

(See  note  at  end  of  this  cajse.] 

Appeal  from  Circuit  Court,  Shelby  county: 
PiTTMAN,  Judge. 

Habeas  corpus  proceeding.  S.  B.  Kyals, 
relator,  and  City  of  Memphis  et  al.,  defend- 
ants. From  judgment  rendered,  defendants 
appeal.    The  facts  are  stated  in  the  opinion. 

REVEBSia). 

C.  M.  Bryan,  Leo  Goodman  and  Chaa,  T, 
Cates,  Jr.f  for  appellants. 

Caruthera  Swing  for  appellee. 

[85]  Williams,  J. — Ryals,  as  relator,  sued 
out  a  writ  of  habeas  corpus  to  effect  his  re- 
lease from  the  custody  of  the  chief  of  police 
of  the  city  of  Memphis;  he  having  been  ar- 
rested for  a  violation  of  Acts  1915,  c.  60. 
The  circuit  judge  [86]  released  the  relator, 
holding  that  act  void,  because  violative  of 
the  constitutional  provisions  that  inhibit  ar- 
bitrary class  legislation.  Const.  Tenn.  art.  1, 
sec.  8,  and  article  11,  sec.  8;  fourteenth 
amendment  of  the  Constitution  of  the  United 
States  (9  Fed.  St.  Ann.  538). 

The  act  thus  attacked  was  evidently  passed 
for  the  regulation  of  a  class  of  motor  vehi- 
cles recently  brought  into  service  in  the  prin- 
cipal cities  of  the  state,  commonly  known  as 
"jitneys." 

By  section  1  of  the  act  it  is  provided  that 
any  person,  firm,  or  corporation  operating 
for  hire  any  public  conveyance  propelled  by 
steam,  gasoline,  or  other  power,  "for  the  pur- 
pose of  affording  a  means  of  street  trans- 
portation similar  to  that  ordinarily  afforded 
by  street  railways  (but  not  operated  upon 
fixed  tracks)  by  indiscriminately  accepting 
and  discharging  such  persons  as  may  offer 
themselves  for  transportation,"  is  declared  a 
Ann.  Cas.  1917C. — 67. 


common  carrier,  and  the  business  of  all  such 
carriers  is  declared  to  be  a  privilege. 

Section  2  of  the  act  makes  unlawful  the 
use  and  occupation  of  any  street  or  alley  or 
other  public  place  in  any  incorporated  city 
or  town  without  first  obtaining  from  such 
city  or  town  a  permit  or  license  by  ordinance 
giving  the  right  to  so  use  or  occupy  such 
street,  alley  or  other  public  place — the  per- 
mit or  license  to  embody  "such  routes,  terms 
and  conditions  as  such  city  or  town  may 
elect  to  impose:  Provided,  however,  that  no 
such  permit  or  license  shall  be  granted  which 
does  not  require  the  execution  and  filing  of 
a  bond/'  as  provided  by  section  3. 

[87]  Section  3  provides  that  before  such 
common  carrier  may  conduct  his  business  he 
must  execute  a  bond,  with  good  and  suffi- 
cient surety  or  sureties,  in  no  case  to  exceed 
$6000  for  each  car  operated,  conditioned  that 
such  conmion  carrier  will  pay  any  damage 
that  may  be  adjudged  finally  against  such 
carrier  as  compensation  for  loss  of  life  or 
injury  to  person  or  property  inflicted  by 
8uch  carrier  or  caused  by  his  negligence. 

Section  4  makes  it  unlawful  for  such  com- 
mon carrier  to  use  or  occupy  any  street  or 
alley  or  other  public  place  without  the  per- 
mit or  license  aforesaid  or  without  first  ex- 
ecuting and  filing  the  bond  as  required  by 
section  3. 

The  subsequent  sections  need  not  be  out- 
lined, since  the  provision  requiring  the  ex- 
ecution of  a  bond  is  the  only  one  inveighed 
against  by  relator,  charged  as  he  was  with 
the  operation  of  a  jitney  automobile  without 
having  executed  such  bond. 

The  circuit  judge,  after  calling  attention 
in  his  opinion  to  the  fact  that  the  act  does 
not  limit  the  condition  of  the  bond  to  a  pro- 
tection of  the  passengers  of  such  a  common 
carrier,  but  includes  the  payment  of  damages 
by  reason  of  negligence  resulting  in  injury 
to  pedestrians  or  to  property  generally,  ex- 
pressed the  view  that  the  provision  of  the 
statute  might  be  upheld  if  the  bond  required 
had  to  do  only  with  the  protection  of  pas- 
sengers, and  further  said: 

'This  act  imposes  upon  the  carrier  burdens 
not  only  in  his  character  of  common  carrier, 
but  also  burdens  in  his  capacity  of  an  ordi- 
nary user  of  the  streets.  Using  [88]  the 
same  kind  of  vehicle,  with  the  same  motor 
power,  in  identically  the  same  manner  as 
private  operators  of  automobiles,  he  is  re- 
quired to  give  a  bond  to  protect  other  users 
of  the  streets  against  his  n^ligence.  No 
such  requirement  is  made  of  any  other  per- 
son using  similar  vehicles." 

The  act  was  therefore  held  invalid,  with 
result  that  the  city  has  appealed  to  this 
court. 

Under  the  provisions  of  the  State  and  na- 
tional  eonstitutioDB,   above  referred  to,  the 
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same  rules  are  applied  as  to  the  validity  of 
classifications  made  in  legislative  enact- 
ments. When  an  effort  is  thus  made  to  dis- 
tinguish and  classify  as  between  citizens,  the 
basis  therefor  must  be  natural,  and  not  ar- 
bitrary or  capricious.  The  classification 
must  rest  on  some  substantial  difiference  be- 
tiveen  tlie  situation  of  the  class  created  and 
other  persons  to  whom  it  does  not  apply. 
State  V.  Schlitz  Brewing  Co.  104  Tenn.  730, 
69  S.  W.  1033,  78  Am.  St.  Rep.  941,  and 
cases  cited. 

However,  classification  for  such  purposes 
is  not  invalid  because  not  depending  on 
scientific  or  marked  differences  in  things  and 
persons,  or  in  their  relations.  It  suffices  if 
it  is  practical,  and  it  is  not  reviewable  un- 
less palpably  arbitrary.  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  562,  19  S.  Ct.  281,  43  U.  S. 
(L.  ed.)  552,  cited  with  approval  in  State 
v.  Schlitz  Brewing  Co.  supra. 

"When  the  classification  in  such  a  law  is 
called  in  question,  if  any  state  of  facts  rea- 
sonably can  be  conceived  that  would  sustain 
it,  the  existence  of  that  state  of  facts  at  the 
time  the  law  was  enacted  must  be  assumed. 
[89]  One  who  assails  the  classification  in 
such  a  law  must  carry  the  burden  of  show- 
ing that  it  does  not  rest  upon  any  reasonable 
basis,  but  is  essentially  arbitrary."  Motlow 
V.  State,  125  Tenn.  547,  145  S.  W.  177, 
L.R.A.1916F  177,  following  Lindsley  v.  Na- 
tional Carbonic  Gas  Co.  220  U.  S.  61,  31 
S.  Ct.  337,  56  U.  S.  (L.  ed.)  369,  Ann.  Cas. 
1912C  160. 

Having  these  principles  in  mind  for  guid- 
ance, we  may  conceive  that,  from  the  expe- 
rience developed  by  the  operation  of  jitney 
automobiles  at  the  time  of  the  enactment  of 
the  regulatory  statute,  the  legislature  deemed 
the  provision  for  a  bond  to  be  necessary  be- 
cause it  realized  that  by  reason  of  the  small 
fare  charged  by  such  operators  the  tendency 
would  be  for  them  to  invest  in  cheap  or  sec- 
ondhand machines,  oftentimes  fragile  in  cliar- 
acter;  that  frequently  the  vehicle  would  not 
be  owned  outright,  but  only  subject  to  a  lien 
or  by  way  of  lease;  that,  by  reason  of  the 
limited  size  and  carrying  capacity  of  the  con- 
veyances, an  increased  cofigestion  of  the 
streets  and  public  places  would  follow,  as 
well  as  an  overtaxing  of  the  capacity  of  the 
given  conveyance;  that  they  would  have  no 
fixed  track  upon  which  to  run,  moving  at  will 
over  the  entire  street  surface,  and  in  their 
crossing  over  and  stopping  along  the  curb 
between  crossings,  or  at  street  crossings,  dan- 
ger to  persons  and  property  would  be  aug- 
mented; that,  by  reason  of  the  competition 
of  the  many  engaged  in  the  business,  frequent 
contests  between  the  operators  for  points 
of  vantage  in  the  streets  would  follow;  that 
there  was  a  tendency  fraught  with  [90]  dan- 
ger in  the  many  so  engage  seeking  the  streets 


of  heaviest  travel  for  passengers,  thus  leading 
to  congestion,  as  well  as  in  hasty  efforts  made 
to  head  off  and  divert  those  waiting  on  the 
curb  as  offerers  for  passage  on  street  rail- 
ways; that  the  desire  and  necessity  to  collect 
many  small  fares  would  tempt  operators  to 
indulge  in  swift  and  careless  running;  that 
by  reason  of  receiving  and  discharging  passen- 
gers   at   short,    unscheduled    intervals,   there 
would  be   an   interruption   of  traffic  and  an 
endangering  of  other  vehicles  in  the  streets; 
that  by  reason  of  the  small  investment  re- 
quired many  who  are  financially  irresponsible 
would  embark  in  the  business;  that  the  col- 
lection of  damages  from  the  operators  would 
be  difficult,  and  in  many  instances  impossible. 
We  come  now  to  the  test  of  the  law  made 
by  the  circuit  judge,  and  which  led  him  to 
denounce  the  classification— the  inclusion  of 
jitney  automobiles  and  the  exclusion  of  auto- 
mobiles privately  owned  and  used.    We  think 
thai  such  a  classification  is  easily  sustain- 
able by  reason  of  the  applicability  of  many 
of  the  considerations  above  enumerated.  The 
privately  owned   vehicle  ordinarily   has  but 
a   single  destination,   at  which  it   comes  to 
rest.    Its  use  is  not  urged  to  or  towards  the 
limit  in  order  to  the  reaping  of  profits.    We 
are   unable   to   see  merit   in   the   distinction 
taken  by  the  circuit  judge,  when  he  intinuited 
the  opinion  that  classification  of  the  jitney 
from   privately    used    automobiles   might   be 
sustained  only  so  far  as  indemnity  for  dam- 
ages   done    to    passengers    was     concerned. 
Most  of  the  [91]  dangers  that  surround  such 
passengers  in  a  substantial  sense  beset  also 
the  users  of  the  street. 

Contrasting  the  jitney  with  street  railway 
cars,  to  ascertain  whether  there  be  arbitrary 
classification:  The  street  railway,  b}'  reason 
of  its  having  tracks  at  definite  places  assigned 
it  by  municipal  authority,  on  which  tracks 
its  trafific  must  move,  is  less  liable  to  cause 
injury;  and  the  substantial  nature  of  its 
cars,  and  particularly  the  fixity,  permanency, 
and  great  cost  of  its  roadbed,  give  an  an- 
chored indemnity  in  respect  of  its  liability 
for  negligence.  Other  marks  for  differentia- 
tion, appearing  in  the  above  outline  of  con- 
siderations imputable  to  the  legislative  mind, 
need  not  be  reiterated. 

Assuming  for  tor':  purposes  (without  mean- 
ing to  decide  or  to  intimate  a  decision)  that 
taxicabs  are  common  carriers,  and  that  they 
are  not  included  within  the  terms  of  the  stat- 
ute,  does  their  exclusion  operate  to  make  the 
classification   unreasonable  and   arbitrarv? 

The  word  "taxicab"  is  one  of  recent  coinage, 
to  describe  a  motor-driven  conveyance  that 
performs  a  service  similar  to  the  cab  or  hack- 
ney carriage,  held  for  hire  at  designated 
places  at  a  fare  proportioned  to  the  length 
of  the  trips  of  the  several  passengers,  wh* 
are  taken  to  be  carried  to  destinations  witJi- 
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out  regard  to  any  route  adopted  or  uniformly 
conformed  to  by  the  operator.  The  jitney 
holds  iteelf  out  to  accommodate  persons  who 
purpose  traveling  along  a  distinct  route 
chosen  by  the  operator.  Operators  of  taxi- 
cabs  have  not  the  temptation  or  necessity,  we 
may  assume,  [92]  of  choosing  the  most  trav- 
eled streets,  since  those  less  traveled  afford 
them  better  opportunities  to  serve  the  object 
their  owners  have  in  view.  It  may  be  that  a 
larger  investment  is  ordinarily  required  to 
enter  the  taxicab  business  than  the  other, 
and  that  the  conveyances  would  be  less  in 
number  on  this  account,  as  well  as  because 
of  the  greater  fare  charged,  not  to  mention 
other  differences  to  be  drawn  from  the  above 
summary.  In  New  York  an  ordinance  regu- 
lating the  conduct  of  the  business  of  public 
hackmen  has  been  held  not  to  be  discrimina- 
tory, because  it  applied  only  to  those  engaged 
in  transporting  passengers  for  hire  who  so- 
licit business  on  the  streets,  or  because  tax- 
imeters are  required  to  be  attached  to  motor- 
driven  vehicles  only.  Taxicab  Cases,  82  Misc. 
94,  143  N.  y.  S.  279,  affirmed  under  style 
Yellow  Taxicab  Co.  v.  Gaynor,  169  App.  Div. 
893,  144  N.  Y.  S.  299. 

The  supreme  court  of  the  United  States 
has  held  that  the  inclusion  of  producing,  and 
the  exclusion  of  nonproducing,  venders  of 
milk  in  legislation  was  valid,  the  court  say- 
ing: 

"A  picture  is  exhibited  of  producing  and 
nonproducing  venders  (of  milk)  selling  milk 
side  by  side;  the  latter,  it  may  be,  a  pur- 
chaser from  the  former;  the  act  of  one  per- 
mitted, the  act  of  the  other  prohibited  or 
penalized.  If  we  could  look  no  farther  than 
the  mere  act  of  selling,  the  injustice  of  the 
law  might  be  demonstrated;  but  something 
more  must  be  considered.  Not  only  the  final 
purpose  of  the  law  must  be  considered,  [93] 
but  the  means  of  its  administration — the 
ways  it  may  be  defeated.  Legislation,  to  be 
practical  and  efficient,  must  regard  this  spe- 
cial purpose  as  well  as  the  ultimate  purpose." 
St.  John  V.  New  York,  201  U.  S,  633,  26  S. 
Ct.  554,  60  U.  S.  (L.  ed.)  896,  5  Ann.  Cas. 
909,  affirming  178  N.  Y.  617,  70  N.  E.  1104. 

The  same  court  upheld  a  classification  of 
vehicles  ( in  respect  of  tlieir  respective  owners' 
rights  to  use  the  streets)  by  which  adver- 
tising wagons  or  buses  were  excluded,  while 
ordinary  business  wagons,  when  engaged  in 
the  usual  business  of  the  owner,  and  not 
used  merely  or  mainly  for  advertising,  were 
permitted  to  use  the  streets  while  exhibiting 
business  notices.  Fifth  Ave.  Coach  Co.  v. 
New  York,  221  U.  S.  467,  31  S.  Ct.  709,  56 
U.  S.  (L.  ed.)  816,  affirming  194  N.  Y.  10, 
86  N.  E.  824,  21  L.R.A.<N.S.)  744,  16  Ann. 
Cas.  695.  See  also  Provident  Inst,  for  Sav. 
v.  Malone,  221  U.  S.  660,  31  S.  Ct.  661.  55 
U,  S.  (L.  ed.)  899,  34  L.R,A.(N.S.)   1129. 


The  word  "jitney"  we  think  may  be  defined 
to  be  a  self-propelled  vehicle,  other  than  a 
street  car,  traversing  the  public  streets  be- 
tween certain  definite  points  or  termini,  and 
as  a  common  carrier  conveying  passengers  at 
a  five-cent  or  some  small  fare,  between  such 
termini  and  intermediate  points,  and  so  held 
out,  advertised,  or  announced. 

In  the  case  of  In  re  Cardinal,  170  Cal.  619, 
160  Pac.  348,  where  was  involved  an  ordi- 
nance substantially  so  defining  a  jitney,  and 
requiring  the  owner,  before  operating  such 
machine,  to  obtain  a  permit,  and  to  give  a 
[94]  bond  or  provide  a  policy  of  insurance 
to  protect  those  injured,  the  court  upheld  the 
ordinance  as  not  creating  an  arbitrary  class^ 
and  said: 

"It  is  manifest  that  as  to  automobiles  there 
may  be  circumstances  existing,  by  reason 
of  the  manner  and  character  of  their  use 
on  the  streets,  that  will  warrant,  in  the  in- 
terest of  the  safety  of  the  public,  special 
regulations  as  to  those  used  for  a  particular 
purpose  and  in  a  particular  way.  .  .  .  We 
entertain  no  doubt  whatever  as  to  the  power 
of  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  to  make  special 
regulations  relating  to  the  use  on  the  streets 
of  such  vehicles  as  are  described  in  section 
1  of  the  ordinance,  and  therein  termed  jitney 
buses.  It  is  argued  that  the  charge  of  ten 
cents  or  less  for  passage  is  no  proper  criterion 
by  which  to  classify  for  such  a  purpose  as 
that  of  this  ordinance.  It  may  well  be,  how- 
ever, that  the  special  danger  to  the  public 
sought  to  be  guarded  against  is  confined  to 
just  the  class  of  vehicles  described,  viz., 
automobiles  used  on  the  public'  streets  for  the 
carriage  of  passengers  at  a  very  small  charge. 
.  .  .  It  is  the  'low  fare*  automobile  for  the 
carriage  of  passengers  on  the  streets  of  San 
Francisco  that  the  ordinance  is  designed  to 
regulate.  The  real  question  in  this  conn  tac- 
tion is  whether  there  is  sufficient  distinction 
between  the  operation  on  tlie  public  streets 
of  these  *low  charge'  automobiles  for  the 
carriage  of  passengers  and  the  operation  of 
self-propelled  motor  cars  on  which  a  much 
higher  charge  is  made,  to  warrant  the  impo- 
sition of  the  special  regulations  made  by 
[95]  this  ordinance.  It  is  a  matter  of  com- 
mon knowledge  on  the  part  of  those  familiar 
with  conditions  in  our  large  cities  that  the 
comparatively  recent  introduction  of  this 
class  of  vehicle,  commonly  known  as  the 
'jitney,'  for  the  carriage  of  passengers  on  the 
public  streets,  for  a  charge  closely  approxi- 
mating that  made  on  street  cars,  in  view 
of  the  almost  ^phenomenal  growth  of  the  in- 
stitution, has  made  clearly  apparent  the  ne- 
cessity of  some  special  regulations  in  order 
to  reasonably  provide  for  the  comfort  and 
safety  of  the  public.  It  may  well  be  that  the 
board  of  supervisors  concluded  that,  in  view 
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of  the  number  of  this  class  of  public  convey- 
ances that  were  operated  upon  the  public 
streets,  especially  upon  the  principal  streets 
already  occupied  almost  to  overflowing  during 
the  hours  of  heaviest  traffic  by  street  cars  and 
other  vehicles,  as  well  as  by  pedestrians  at 
street  crossings,  the  speed  at  which  they 
would  naturally  be  operated  in  order  to  make 
them  pay  on  such  a  low  rate  of  fare,  and  the 
probable  lack  of  substantial  financial  re- 
sponsibility on  the  part  of  very  many  under- 
taking to  operate  such  vehicles,  special  regu- 
lations as  to  condition  of  car  ...  as  well 
as  security  to  protect  against  improper  or 
negligent  operation,  were  essential  to  the 
public  safety.  We  certainly  cannot  say  that 
the  legislative  body  was  not  justified  in  so 
determining." 

Counsel  for  the  appellee  relator  treats  his 
case  against  the  act  as  made  out  if  he  be 
ablo  to  present  some  points  of  similarity  in 
the  jitney  and  the  taxicab  or  privately  oper- 
ated automobile.  But  mathematical  [96]  or 
logical  exactness,  in  every  aspect,  in  a  divi- 
sion for  classification  is  not  always  possible, 
and  it  is  not  required  in  order  to  validity. 
'The  best  that  can  be  done  is  to  keep  within 
the  clearly  reasonable  and  practicable.  That 
is  accomplished  where  there  are  such  general 
characteristics  of  the  members  of  the  class  as 
to  reasonably  call  for  special  legislative  treat- 
ment. That  may  be  true,  generally,  and 
yet  some  such  characteristics  sometimes  may 
be  found  to  exist  outside  the  boundaries  of 
the  class."  Mehlos  v.  Milwaukee,  156  Wis. 
591,  146  N.  W.  882,  51  L.R.A.(N.S.)  1009, 
Ann.  Cas.  1915C  1102;  Central  Lumber  Co. 
V.  South  Dakota,  226  U.  S.  157,  33  S.  Ct.  66, 
57  U.  S.  (L.  ed.)  164;  Motlow  v.  State,  su- 
pra; 6  R.  C.  L.  p.  360,  sec.  373. 

We  therefore  hold  that  the  segregation  of 
the  jitney  automobile  for  regulation  in  the 
matter  of  the  execution  of  an  indemnity  bond 
by  its  owner  is  not  vicious  or  unreasonable 
class   legislation. 

Counsel  for  appellee  commends  to  our  con- 
sideration People  V.  Berrien  Circuit  Judge, 
124  Mich.  664,  83  N.  W.  594,  50  L.R.A.  493, 
83  Am.  St.  Rep.  352,  and  Gibbs  v.  Tally,  133 
Cal.  373,  65  Pac.  970,  60  L.R.A.  815.  In  the 
first  of  these  cases  it  was  held  that  an  act, 
requiring  all  merchants  who  sell  farm  prod- 
uce on  a  commission  to  execute  a  bond  of 
$5,000  to  faithfully  perform  their  contracts, 
was  unwarranted  class  legislation,  and  that 
the  act  could  find  no  support  in  the  police 
power,  since  there  was  nothing  in  the  busi- 
ness hostile  to  the  comfort,  health,  morals, 
or  even  convenience  of  a  ccfmmunity.  The 
second  case  involved  an  effort  on  the  part 
[97]  of  the  legislature  to  require  the  owner 
of  property,  who  contracts  for  the  placing  of 
a  building  thereon,  to  furnish  a  bond  for  the 
benefit  of  laborers  and  materialmen  on  terms 


that  would  make  him  liable  for  twenty-five 
per  cent  above  the  contract  price.  The  court 
held  that  the  act  there  in  question  was  not 
justifiable  by  the  police  power,  and  was  vio- 
lative of  constitutional  provisions  pointed  out. 

We  fail  to  see  the  pertinency  of  these  cases 
to  the  one  at  bar,  which  involves  the  right  to 
regulate  a  common  or  public  carrier  in  re- 
spect of  the  use  of  public  streets. 

It  is  too  clear  for  extended  discussion  that 
it  was  competent  for  the  legislature  under 
the  police  power  to  regulate  the  use  of  the 
streets  and  public  places  by  jitney  operators, 
who,  as  common  carriers,  have  no  vested 
right  to  use  the  same  without  complying 
with  a  requirement  as  to  obtaining  a  permit 
or  license.  The  right  to  make  such  use  is 
a  franchise,  to  be  withheld  or  granted  as  the 
legislature  may  see  fit.  Dill.  Mun.  Corp.  sees. 
1210,  1229;  Fifth  Ave.  Coach  Co.  v.  New 
York,  194  N.  Y.  19,  86  N.  E.  824,  21  L.RA. 
(N.S.)  744,  16  Ann.  Cas.  695.  Further,  the 
use  or  license  may  be  conditioned  on  the  exe- 
cution of  a  bond  for  the  indemnification  of 
those  injured.  So  held  in  respect  of  motor- 
propelled  vehicles  in  the  recent  cases  of 
State  V.  Howell,  85  Wash.  294,  Ann.  Cas. 
1916A  1231,  147  Pac.  1159;  Greene  v.  San 
Antonio  (Tex.)  178  S.  W.  6;  Ex  p.  Dickey 
(W.  Va.)  85  S.  E.  781,  and  Ex  p.  Cardinal 
supra. 

[98]  We  are  of  opinion  that  the  statute 
is  not  subject  to  the  objections  urged  by  the 
appellee,  and  that  therefore  the  lower  court 
erred  in  its  disposition  of  the  case.  Reversed 
and  remanded;  all  costs  to  be  paid  by  the 
relator. 

NOTE. 

Jitney  "Bum  Proprietor  as  Common  Car- 
rier of  Pasflensers. 

A  common  carrier  of  passengers  has  been 
defined  as  "one  who  undertakes  for  hire  to 
carry  all  persons  indifferently  who  may  apply 
for  passage,  so  long  as  there  is  room  and 
there  is  no  legal  excuse  for  refusing."  4  R. 
C.  L.  tit.  Carriers,  p.  1000.  It  is  plain  that 
the  foregoing  definition  is  fully  met  by  the 
operator  of  a  jitney  bus,  which  is  defined  in 
the  reported  caae  as  a  self-propelled  vehicle 
other  than  a  street  car  traversing  the  public 
streets  between  certain  fixed  termini,  for 
the  purpose  of  conveying  passengers  at  a  five- 
cent  or  some  small  fare  between  those  termini 
and  intermediate  points  and  so  held  out,  ad- 
vertised or  announced.  While  the  question 
has  thus  far  arisen  only  with  reference  to  the 
power  of  the  state  or  a  municipality  to  regu- 
late (see  the  note  to  Memphis  Street  Ry.  Co. 
V.  Rapid  Transit  Co.  reported  ante,  this 
volume,  at  page  1045,  as  to  the  validity  and 
eft'ect  of  such  regulation)  the  cases  are  in  ac- 
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cord  in  holding  that  the  operator  of  a  jitney 
bus  is  a  common  carrier  of  passengers.  Nolen 
V.  Riechman,  225  Fed.  812;  Huston  v.  Des 
Moines  (la.)  156  N.  W.  883;  Desser  v.  Wich- 
ita, 96  Kan.  820,  153  Pac.  1194,  L.R.A.1916D 
246;  Public  Service  Commission  v.  Hurtgan, 
91  Misc.  432,  154  N.  Y.  S.  897;  Allen  v. 
Bellingham  (Wash.)  163  Pac.  18.  In  Nolen 
V.  Riechman,  supra,  it  was  said:  "As  stated 
in  the  caption  of  the  act,  the  purpose  of  the 
legislature  was  to  define  as  common  carriers 
within  this  state  persons,  firms,  and  corpora- 
tions operating  certain  self-propelling  public 
conveyances  and  affording  means  of  street 
transportation  similar  to  that  ordinarily 
afforded  by  street  railways,  but  not  operated 
upon  fixed  tracks,  to  declare  their  business 
a  privilege,  to  regulate  the  same,  and  to 
require  such  common  carriers  to  give  bond  to 
indemnify  against  loss  of  life  and  damage 
to  person  and  property.  Here  is  a  new  class 
of  common  carriers,  clearly  pointed  out  and 
defined  in  the  law,  differing  in  material  re- 
spects from  other  common  carriers.  For 
reasons  no  doubt  sufficient  in  the  minds  of 
the  law-makers,  this  new  class  of  common 
carriers  is  required  to  execute  a  bond  to  in- 
demnify against  loss  those  who  might  be 
damaged  in  person  or  property,  through  neg- 
ligence." 

In  State  v.  Ferry  Line  Auto  Bus  Co. 
(Wash.)  161  Pac.  467,  the  court  said:  "The 
appellant  makes  a  further  contention  that 
the  statute  is  not  applicable  to  its  situation: 
First,  because  the  statute  applies  only  to 
common  carriers  of  passengers,  and  that  it 
is  not  such  a  common  carrier;  and,  second, 
because  the  auto  service  conducted  by  it  is 
an  integral  part  of  a  ferry  system  operated 
by  the  port  of  Seattle,  a  municipal  corpora- 
tion. As  to  the  first  objection,  it  may  be 
conceded  that  the  statute  applies  only  to 
common  carriers  of  passengers  in  motor-pro- 
pelled vehicles,  and  we  need  notice  the  part 
of  the  objection  only  which  denies  that  it 
is  such  a  carrier.  The  record  shows  that 
the  appellant  was  duly  organized  as  a  cor- 
poration under  the  laws  of  the  state  of 
Washington.  Its  articles  of  incorporation 
are  not  disclosed,  but  it  is  stipulated  that  it 
was  organized  *for  the  purpose  of  engaging 
in  the,  performance  of  a  certain  contract 
with  the  port  of  Seattle,  as  set  forth  in  Ex- 
hibit 2/  as  a  part  of  the  stipulation.  The 
contract  so  set  forth,  after  reciting  that  the 
port  of  Seattle  maintains  and  operates  a  ferry 
service  for  carrying  passengers  between  the 
business  district  of  the  city  of  Seattle  to  a 
portion  of  the  city  known  as  West  Seattle, 
and  that  the  appellant  *for  itself,  its  succes- 
sors and  assigns,  is  desirous  of  establishing 
an  auto  bus  service  so  as  to  furnish  a  con- 
necting service  with  said  ferry  for  the  in- 
habitants of  the  west  side,'  provides  that  the 


appellant  will  maintain   and  operate  for  a 
period  of  ten  years  an  auto  bus  service  for 
carrying   passengers    to    and    from    the   ter- 
minal of  the  ferry  at  West  Seattle  and  cer- 
tain   other    designated    points    in    the    city 
named.      Tliere    is    no    agreement    that    the 
appellant  will  carry  any  or  all  persons  who 
present  themselves  for  carriage,  but  only  an 
agreement    to    furnish    transfer    service    for 
passengers  going  to  and  from  the  ferry.     It 
is  on  this  latter  fact  that  the  appellant  founds 
its  contention  that  it  is  not  a  common  carrier 
of  passengers.    But  we  think  it  manifest  that 
the  appellant  is  a  common  carrier  of  passen- 
gers.    It  must  carry  all  persons  up  to  the 
limit  of  its  capacity  who  present  themselves 
for   carriage   at   the  ferry   landing,  and  all 
those  who  present  themselves  for  carriage  at 
any  convenient  point  in  its  route  for  carriage 
to  the  ferry   landing,  and  this  makes   it  a 
common    carrier    of    passengers    whether    it 
carries  passengers  between  other  designated 
points    or   not.     The    second    contention   we 
think  is  equally  without  merit.    In  the  first 
place  the  service  conducted  by  the  appellant 
is  Independent  of  the  service  conducted  by  the 
port  of  Seattle,  and  is  not  an  integral  or  any 
part  of  that  service.    W'hile  the  service  doubt- 
less operates  to  the  mutual  benefit  of  both, 
the  parties   treated  with  each  other  as   in- 
dependent corporations,  the  port  of  Seattle 
going  so  far  as  to  exact  a  bond  conditioned 
that  the  appellant  would  hold  the  port  harm- 
less   from    any    judgment    obtained    against 
either  party  'by  reason  of.  any  person  being 
injured  on  or  by'  the  vehicles  used  by  the 
appellant."     In   Public  Service   Commission 
V.  Hurtgan,  91  Misc.  432,  154  N.  Y.  S.  897, 
it  was  said:   "While  it  is  true  that  the  de- 
fendant does  not  exact  a  separate  fare  for 
any  part  of  the  transportation  that  is  within 
the  city  of  Lockport,  yet  it  is  true  that  for 
transporting  a  passenger  from  any  of  three 
advertised    stations  within   the   city   to   the 
village  of  Olcott  and  return  the  defendant 
exacts  a  fare  of  50  cents.     The  service  ren- 
dered is  partly  performed  in  the  city.     The 
fare  exacted  is  from  or  to  any  point  in  the 
city   on   the  route   covered   to   or   from   the 
outside    point,    as    the    case   may   be.      The 
advertised  rate  of  fare:  *Round-trip  Lockport- 
Olcott  50c.     .    .    .    Tickets  for  sale  at  Ken- 
more  Hotel    ...    in  Lockport,  J.  C.  Ulrich 
at  Olcott.    .    .    .    Bus  Line  Station  Lockport 
— Kenmore  Hotel,  Opera  House  Corner,  Vine 
and  East  Avenue,  Olcott  J.  C.  Ulrich's  Res- 
taurant'— means    that    the    defendant    will 
transport    a    passenger    from  .  the   Kenmore 
Hotel,    Opera    House    Corner    or    Vine    and 
East  avenue,  in  the  city  of  Lockport,  to  J.  C. 
Ulrich's  restaurant  in  Olcott,  and  return  the 
passenger    to    the    Kenmore    Hotel,    Opera 
House  Corner,  or  Vine  and  E^st  avenue,  as 
the  passenger  may  desire,  for  50  cents.    That 
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certainly  is  the  carrying  of  a  passenger  for 
hire,  and  it  is  beyond  dispute  that  to  so 
carry  a  passenger  by  means  of  a  motor  vehi- 
cle is  the  operation  thereof  wholly  or  partly 
upon  or  along  a  street  in  the  city  of  Lock- 
port.  How  long  would  it  take  a  jury  to  find 
as  a  fact  upon  the  evidence  that  the  defend- 
ant was  carrying  a  passenger  for  hire  who 
boarded  his  motor  vehicle  at  the  Kenmore 
Hotel  and  was  injured  through  slight  neg- 
ligence of  the  defendant  at  the  Opera  House 
Corner,  all  in  the  city  of  LockportT  The 
defendant's  contention  that  because  he  does 
not  carry  passengers  at  a  rate  of  fare  of  15 
cents  or  less  for  each  passenger  within  the 
limits  of  a  city  he  is  not  amenable  to  the 
other  provisions  of  the  statute  cannot  be 
sustained.  A  finding  cannot  be  made  that  the 
defendant  operates  a  vehicle  carrying  passen- 
gers in  competition  with  the  International 
Railway  Company  within  the  city.  Whatever 
competition  there  may  be  is  relative  solely 
to  traffic  between  the  city  and  points  outside. 
The  defendant  does  operate  for  hire  in  the 
city  of  Iiockport  a  bus  line;  he  operates  in 
the  city  a  stage  route;  he  operates  in  the 
city  a  motor  vehicle  line  or  route;  he  oper- 
ates in  the  city  a  motor  vehicle  connected 
with  a  bus  line,  a  stage  route,  and  a  motor 
vehicle  line  or  route — all  of  which  are  feeders, 
connections,  inducements,  advertisers,  solici- 
tors, aids  to  and  a  part  of  his  system  of 
carrying  passengers  for  hire  from  Lockport 
to  Olcott.  He  is  a  common  carrier  of  passen- 
gers for  hire  in  a  city,  and  is  required  to 
obtain  the  consent  and  certificate  essential 
to  the  lawful  carrying  on  of  his  business.^' 

The  analogous  question  whether  a  taxicab 
proprietor  is  a  common  carrier  is  discussed 
in  the  note  to  Terminal  Taxicab  Co.  v.  Kutz, 
Ann.  Cas.  1916D  765. 
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Intereflt   —   IXraiTer   —   Aooeptanoe     of 
Prinoipal. 

Where  the  plaintiff  was  unlawfully  re- 
moved from  one  office  and  installed  in  an- 
other at  a  lower  salary  and  he  continuously 
objected  and  protested  to  the  reduction  in 
iialary  and  receipted  for  his  salary  only  as 


on  account  and  never  in  full,  and  upon  judg- 
ment in  his  favor  ordering  the  payment  of 
the  difference  in  his  salary  receipted  for  the 
amounts  paid  only  as  on  account  and  not  in 
full,  his  acts  did  not  show  a  waiver  of  the 
interest,  and  he  is  entitled  to  recover  the 
same  upon  the  salary  withheld. 
[See  note  at  end  of  this  case.] 

Same. 

In  the  absence  of  an  agreement  providin«: 
otherwise,  payment  upon  a  debt  for  salary  of 
a  municipal  employee  consisting  of  prinoipal 
and  interest  not  actually  applied  by  the 
debtor  or  creditor  is  first  applicable  to  the 
interest  due  and  then  to  the  principal. 

[See  note  at  end  of  this  case.] 


Same. 

The  evidence  is  held  to  show  such  demand 
for  the  payment  of  principal  of  salary  with- 
held as  to  fulfil  the  condition  that,  the  in- 
terest being  only  recoverable  as  damages  for 
the  nonpayment  of  the  principal  when  due, 
it  is  necessary  for  plaintiff  to  prove  a  time- 
ly demand  for  the  principal. 

[See  note  at  end  of  this  case.] 

Presnmptioiui     —     Inferenoea     agalwrt 
Aotnal  Intent  of  Parties. 

The  law  should  not  be  so  applied  as  to 
create  presumptions  which  have  no  actual 
basis  of  fact  in  the  intention  of  the  parties. 

Shepard  v.  City  of  New  York,  156  N.  Y. 
App.  Div.  935,  reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  First  Judicial  Department. 

Action  by  Frederic  W.  Shepard,  plaintiff, 
against  City  of  New  York,  defendant.  Judg- 
ment for  defendant  at  Trial  Term  of  Supreme 
Court.  Judgment  affirmed  by  Appellate  Divi- 
sion of  Supreme  Court.  Plaintiff  appeals. 
The   facts  are   stated   in  the   opinion.     R& 

VISBSED. 

Roger  Foster  and  Frederic  W.  Shepard  for 
appellant. 

Frank  L.  Polk,  Charles  J.  Nehrhas  and 
Terence  Farley  for  respondent. 

[263]  WiLLABD  BajBTLETt,  Ch.  J.— This  is 
an  action  to  recover  interest.  On  September 
1,  1904,  the  plaintiff  was  unlawfully  removed 
from  the  position  of  clerk  in  the  department 
of  water  supply,  gas  and  electricity  of  the 
city  of  New  York,  in  which  he  received  a  sal- 
ary of  $2,700  a  year,  and  was  placed  in  a 
lower  position  in  the  same  service  at  a 
salary  of  $1,500  a  year.  On  August  1,  1907, 
pursuant  to  two  decision  of  this  court,  he 
was  restored  to  his  former  position  of  clerk 
at  an  annual  salary  of  $2,700.  (See  Shepard 
V.  Oakley,  181  X.  Y.  339,  74  N.  E.  227 ;  Peo- 
ple V.  Ellison,  188  N.  Y.  614,  81  N.  E.  1173.) 
Later  in  the  same  month  he  was  paid  $3,500, 
being  the  amount  of  the  salary  unlawfully 
withheld    from   him   during   the  period  be- 
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'tiv^een  his  removal  and  his  reinstatement. 
The  present  action  was  brought  to  recover 
$315,  being  the  interest  upon  the  salary 
^withheld.  The  trial  court  dismissed  the 
oomplaint  at  the  close  of  the  evidence  in 
behalf  of  the  plaintiff  and  the  judgment 
[254]  upon  the  nonsuit  has  been  unanimous- 
ly affirmed  by  the  Appellate  Division,  with- 
out opinion. 

In  support  of  the  propriety  of  the  nonsuit 
the  learned  counsel  for  the  city  contends  that 
the  appellant  lost  his  claim  to  interest  by 
accepting  the  principal,  and  that  he  is  not 
entitled  to  recover  interest  in  the  absence  of 
proof  of  a  timely  demand  for  the  principal. 

The  $3,500  was  received  by  the  appellant 
from  the  city  paymaster  in  two  payments; 
one  of  $700  on  August  13,  1907,  and  the 
other  of  $2,800  on  the  following  day.  When 
the  first  payment  was  made  he  stated  to  the 
paymaster's  clerk  that  he  was  receiving  only 
part  payment  and  did  not  want  to  waive  any 
of  his  rights  to  the  balance,  saying:  "I 
have  a  further — more  money  coming  to  me 
and  I  cannot  sign  this  unless  I  sign  on  ac- 
count. I  am  not  going  to  waive  any  of  my 
rights  in  the  matter."  Thereupon  he  signed 
the  payroll,  "Rec'd  on  Acct.  F.  W.  Shepard." 
A  similar  conversation  took  place  at  the  time 
when  the  second  payment  was  made  and  the 
appellant  signed  the  payroll  In  a  similar 
manner. 

It  is  argued  that  the  receipt  of  the  princi- 
pal under  these  circumstances  constitutes  a 
bar  to  any  claim  for  interest  thereon;  and 
that,  in  order  to  maintain  such  a  claim,  it 
was  essential  for  the  plaintiff  to  show  that 
there  had  been  a  special  agreement  between 
him  and  the  city,  reserving  the  determination 
of  his  right  to  recover  interest.  The  cases 
of  Cutter  V.  New  York,  92  N.  Y.  166,  and 
Grote  V.  New  York,  190  N.  Y.  235,  237,  82 
N.  £.  1088,  are  relied  upon  in  support  of 
these  propositions.  In  my  opinion  neither 
decision  warrants  the  conclusion  thus  sought 
to  be  drawn  therefrom.  In  the  Cutter  case 
the  plaintiff  had  accepted  an  award  for  dam- 
ages by  reason  of  the  widening  of  Broadway 
and  had  given  a  receipt  acknowledging  pay- 
ment in  full;  and  it  was  held  that  the  right 
to  interest  was  lost  by  the  acceptance  of  the 
sum  awarded  in  full  payment  of  the  prin- 
cipal notwithstanding  the  fact  that  the  claim- 
ant demanded  payment  of  the  interest  at 
the  [255]  time  when  the  receipt  was  given  and 
protested  against  the  refusal  to  pay  the  same. 
It  was  the  evident  view  of  the  court  there 
that  where  payment  is  tendered  in  full  satis- 
faction of  the  debt,  acceptance  bars  the  right 
to  interest,  even  though  accompanied  by  a 
claim  that  interest  is  due.  The  Cutter  case 
is  distinguishable  from  the  case  at  bar  on 
the  ground  that  in  the  present  case  there  is 
no  evidence  that  the  payment  was  tendered  in 
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full  satisfaction.  There  was  merely  the 
tender  of  an  amount  which  happened  to  cor- 
respond with  the  amount  of  the  principal, 
without  any  suggestion  that  an  additional 
payment  would  not  be  made.  This  left  the 
plaintiff  free  to  apply  the  payment  in  ex- 
tinguishment of  the  interest,  and  to  treat  the 
principal,  so  far  as  the  payment  was  inade- 
quate, as  still  due.  In  the  language  of  the 
court  in  People  v.  New  York  County,  6  Cow. 
331,  337:  "For  aught  that  appears,  tlie 
payments  were  made  and  received,  generally, 
on  account;  which  account  was  composed  of 
principal  and  interest.  The  payments  exceed- 
ing the  interest,  that  part  of  the  account  was 
extinguished.  All  we  learn  from  the  case 
is,  that  the  sum  now  due  is  precisely  equal 
to  the  amount  of  interest  charged." 

In  Grote  v.  New  York  (supra)  this  court 
approved  the  position  of  the  Appellate  Di- 
vision that  where  there  was  a  controversy 
between  parties  with  reference  to  the  amount 
that  should  be  paid,  a  tender  by  the  debtor 
of  an  amount  in  full  satisfaction  of  the 
claim  and  the  acceptance  thereof  by  the 
creditor  barred  any  right  of  action  on  the 
part  of  the  latter  to  recover  any  balance 
claimed  to  be  due;  but  we  held  that  interest 
was  nevertheless  recoverable  because  there 
was  an  express  agreement  between  the  parties 
that  the  question  as  to  the  right  to  recover 
interest  should  be  reserved  and  determined 
by  an  action  to  be  subsequently  brought  by 
the  plaintiff  therefor.  In  the  course  of  the 
opinion  of  Judge  Haight  it  is  said  that  '*had 
the  plaintiff  or  his  assignor  accepted  the 
principal  sum  awarded  as  damages  without 
a  special  [^6]  agreement  reserving  the  right 
to  recover  interest  this  action  could  not  be 
maintained;"  and  this  statement  appears  to 
be  regarded  by  counsel  as  equivalent  to  an 
assertion  that  an  express  agreement  to  re- 
serve the  right  to  recover  interest  is  always 
required  in  order  to  preserve  that  right  where 
there  has  been  an  acceptance  of  the  prin- 
cipal sum  due — and  thus  that  a  protest  and 
demand  for  interest  accompanied  by  a  refusal 
to  acknowledge  payment  in  full  will  never 
suffice.  I  do  not  thus  construe  the  opinion 
in  the  Grote  case.  What  the  learned  judge 
obviously'meant  was  that  interest  would  not 
have  been  recoverable  there  without  the  spe- 
cial agreement  relied  upon  by  the  plaintiff 
— not  that  a  special  agreement  was  always 
necessary. 

The  general  rule  is  that  in  the  absence  of 
an  agreement  providing  otherwise  payment 
upon  a  debt  consisting  of  principal  and  in- 
terest not  actually  applied  by  the  debtor 
or  creditor  is  first  applicable  to  the  interest 
due,  and  then  to  the  principal.  (Merchants' 
Bank  v.  Freeman,  15  Hun  359;  Dean  v.  Wil- 
liams, 17  Mass.  417;  Moore  v.  Kiff,  78  Pa. 
St.  96;  Bradford  Academy  v.  Grover,  56  Vt. 
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462.)  This  rule  applies  equally  whether  the 
debt  be  one  which  expressly  draws  interest 
or  a  debt  upon  which  interest  is  given  as  dam- 
ages. (Story  V.  Livingston,  13  Pet.  359,  10 
U.  S.   (L.  ed.)   200.) 

It  does  not  seem  to  me  that  it  can  fairly 
be  held  that  the  plaintiff  in  this  case  did 
anything  whereby  he  lost  his  right  to  insist 
upon  the  payment  of  interest  on  the  amount 
of  his  salary  which  was  unlawfully  withheld 
from  him  by  the  city.  He  did  not  receipt 
for  the  principal  sum  in  full  but,  on  the  con- 
trary, notified  the  representative  of  the  city 
who  made  the  payment  that  the  amount  was 
insufficient.  I  cannot  see  how  a  relinquish- 
ment of  his  claim  for  interest  can  fairly  be 
spelled  out  of  his  receipt  of  the  principal 
under  these  circumstances;  nor  have  I  found 
any  case  which  compels  us  so  to  hold.  Where 
the  right  to  recover  interest  has  been  denied 
because  a  claimant  [257]  has  accepted  the 
principal  it  has  usually  been  pointed  out  that 
such  acceptance  was  unconditional  or  without 
any  suggestion  of  a  future  claim  to  interest. 

The  case  of  Jacot  v.  Emmett,  11  Paige  (N. 
y.)  142,  146,  involved  the  liability  of  an 
administrator  for  interest  on  moneys  re- 
maining in  his  hands  where  an  attorney  had 
received  from  him  the  balance  appearing  to 
be  due  to  his  client  and  had  given  a  receipt 
for  the  same  at  the  foot  of  the  account  with- 
out making  any  reservation  of  a  claim  for 
interest.  The  chancellor  held  that  the  settled 
account  was  conclusive  between  the  parties; 
and  that  where  interest  was  only  recoverable 
as  damages  for  the  nonpayment  of  the  prin- 
cipal sum  the  receipt  of  the  principal  debt 
by  the  creditor  unaccompanied  by  any  other 
action  on  his  part  was  a  bar  to  any  claim 
for  interest  thereon.  Speaking  of  the  receipt 
by  the  attorney,  he  said :  **The  receipt  of  the 
balance  of  the  account  as  stated,  icithout  any 
reservation  of  the  right  to  claim  interest 
afterwards,  was  therefore  a  waiver  of  the 
claim."  The  plain  implication  here  is  that 
such  a  reservation  would  have  prevented  a 
waiver;  and  there  was  such  a  reservation  in 
the  case  at  bar. 

In  Hamilton  v.  Van  Rensselaer,  43  N.  Y. 
244,  246,  it  is  stated  generally  that  when 
interest  is  only  recoverable  as  damages  after 
default  in  the  payment  of  the  principal,  the 
receipt  of  the  principal  debt  is  a  bar  to  the 
claim  for  such  interest;  but  as  Jacot  v. 
Emmett  (supra)  is  cited  as  authority  for 
the  proposition  it  must  be  regarded  as  sub- 
ject to  the  same  proviso  implied  in  that  case, 
to  wit,  that  it  operates  as  a  bar  only  where 
there  was  no  reservation  of  the  right  to 
claim  interest  afterwards. 

In  an  action  against  the  city  of  New  York 
to  recover  interest  upon  an  award  for  land 
taken  for  a  school  site,  it  was  held  that 
the  payment  of  the  amount  awarded  by  the 


commissioners  without  interest  did  not  pre- 
vent the  [258]  landowner  from  subsequently 
claiming  the  interest.  "The  plaintiff,"  said 
the  court,  speaking  through  Peckham,  J., 
"did  not  receive  the  amount  paid  as  in  full 
of  her  claim,  but  on  the  contrary  claimed  the 
interest  and  protested  against  its  nonpay- 
ment." (Devlin  v.  New  York,  131  N.  Y. 
123,  127,  30  N.  E.  45.) 

I  think  that  the  correct  rule  applicable  to 
such  a  case  as  that  before  us  was  well  ex- 
pressed by  the  United  States  C^urt  of  Claims 
irf  Hobbs  V.  U.  S,  19  Ct.  CI.  220,  in  which 
the  plaintiff  demanded  the  whole  amount  of 
the  judgment  in  his  favor,  but  accepted  pay- 
ment of  the  principal  on  being  informed 
that  the  appropriation  was  not  sufficient  to 
permit  payment  of  the  whole  amount.  It 
was  held  that  he  was  not  thereby  deprived  of 
his  right  to  claim  the  interest,  the  court 
saying:  "When  payment  of  the  principal 
is  accepted  and  no  account  is  made  of  the 
interest,  it  may  well  be  presumed  that  it  was 
not  the  intention  to  exact  it.  But  such  pre- 
sumption is  open  to  rebuttal.  To  this  end, 
all  the  conversation  and  acts  of  the  parties 
and  the  circumstances  showing  their  intention 
ought  to  be  considered."  On  the  proof  in 
the  present  case,  it  it  had  gone  to  the  jury, 
they  might  well  have  found  that  the  presump- 
tion had  been  rebutted. 

The  interest  being  only  recoverable  as  dam- 
ages for  the  nonpayment  of  the  principal 
when  due,  it  was  necessary  for  the  plaintiff 
to  prove  a  timely  demand  for  the  principal. 
This  I  think  he  did  by  showing  that  he  pro- 
tested to  the  commissioner  at  the  head  of 
his  department  early  in  September,  1904, 
against  the  reduction  of  his  salary,  at  the 
same  time  making  a  formal  demand  for  rein- 
statement and  the  full  salary.  His  action  in 
this  respect  together  with  his  protest  against 
the  reduction,  which  he  made  to  each  repre* 
sentative  of  the  city  who  paid  him  his  salary 
and  the  form  of  the  receipt  which  he  always 
gave,  sufficed  in  my  opinion  to  preserve  his 
rights. 

The  law  should  not  be  so  applied  as  to 
create  presumptions  [259]  which  have  no 
actual  basis  of  fact  in  the  intention  of  the 
parties.  It  may  well  be  held,  as  it  was  in 
the  Cutter  case,  that  a  party  is  bound  by 
a  receipt  in  full  instead  of  being  protected 
by  an  inconsistent  protest  made  at  the  time 
of  giving  the  receipt,  but  there  is  no  valid 
reason  that  I  can  perceive  for  holding  that 
the  mere  acceptance  of  compensation  which  is 
unquestionably  due  to  a  public  servant  de- 
prives him  of  all  claim  for  interest  by  way  of 
damages  against  the  municipality  which  has 
unlawfully  withheld  it  from  him,  when  he 
expressly  declares  that  he  receives  it  only 
on  account  and  that  more  is  due  him.  No 
case  is  cited  by  the  respondent  which  goes  a» 
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iar  as  this  and  in  the  absence  of  controlling 
authority  I  am  not  willing  to  sanction  any 
^uch  doctrine. 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
^vent. 

Hiscocky  Chase,  Hogan,  Cardozo  and  Pound, 
•JJ.,  concur;  Cuddeback,  J.,  dissents. 

Judgment  reversed,  etc. 


NOTE, 

The  reported  case,  while  recognizing  the 
general  rule  that  the  receipt  of  the  principal 
sum  of  a  debt  without  making  a  claim  for 
implied  interest  thereon  waives  the  right  to 
interest,  holds  that  no  special  agreement  is 
necessary  to  preserve  the  right  to  the  ac- 
crued interest.  It  is  sufficient,  the  court 
holds,  if  an  intention  to  claim  the  interest 
is  plainly  manifested  at  the  time  of  receiving 
the  principal.  Accordingly  it  is  held  that 
where  a  clerk  in  the  public  service  who  had 
been  wrongfully  discharged  was  paid  on  his 
reinstatement  the  amount  of  his  back  salary 
and  at  the  time  stated  that  he  had  more 
coming  to  him,  and  that  he  did  not  waive 
any  rights,  and  gave  a  receipt  "on  acct.," 
he  could  thereafter  recover  interest  on  the 
back  salary  during  the  time  it  was  wrong- 
fully withheld.  The  cases  passing  on  the 
right  to  recover  implied  interest  after  a  pay- 
ment of  the  principal  are  reviewed  iii  the  note 
to  Bennett  v.  Federal  Coal,  etc.  Co.  Ann.  Cas. 
1913E  578.  The  waiver  of  interest  due  under 
express  contract  by  an  acceptance  of  the  prin- 
cipal is  discussed  in  the  note  to  W.  W.  Kim- 
hM  Co.  y.  Williams,  Ann.  Cas.  1912B  1331. 
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<Coiuititiitioiial     I«aw     —     Nature     and 
Soope  of  Police  Power. 

The  legislature  has  power  to  pass  laws  for 
"the  preservation  of  good  order,  or  to  promote 
public  welfare  and  safety,  or  prevent  fraud, 
deceit,  cheating,  and  imposition,  as  the  po- 
lice power  was  in  the  state  prior  to  the  adop- 
tion of  the  Federal  Constitution,  and  remained 
with  the  state  under  the  constitution,  and 
ha8  not  been  taken  away  by  any  of  the 
amendments  thereto. 

[See  6  R.  C.  L.  tit.  Conatituiional  Law, 
p.  183  ct  seq.] 
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■  '^• 
Same. 

A  rightful  exercise  of  the  police  power  is 
not  a  violation  of  the  Fourteenth  Amend- 
ment, even  though  property  interests  are 
affected. 

Same. 

The  "police  power"  is  that  inherent  and 
plenarv  power  in  the  state  which  enables  it 
to  prohibit  all  things  hurtful  to  the  comfort, 
safety,  and  welfare  of  society. 


While  the  courts  will  not  pass  upon  the 
wisdom  of  an  act  concerning  the  exercise  of 
the  police  power,  they  will  pass  upon  the 
question  whether  the  act  has  a  substantial 
relation  to  the  police  power. 

Same. 

An  act  passed  under  the  police  power  of 
the  state  must  have  some  relation  and  be 
adapted  to  the  ends  sought  to  be  accom- 
plished. 

Same. 

Rights  of  property  may  not  be  invaded 
under  the  guise  of  police  regulation. 

Same. 

To  come  within  the  police  power,  a  statute 
or  ordinance  must  tend  in  some  d^ree  to- 
ward the  prevention  of  offenses  or  the  preser- 
vation of  the  public  health,  morals,  safety, 
or  welfare,  and  it  must  be  apparent  that 
such  end  is  the  one  actually  intended,  and 
there  must  be  some  connection  between  the 
provisions  of  the  law  and  such  purpose. 

Same. 

Whether  a  statute  based  on  the  police 
power  is  reasonable  depends  on  whether  in 
its  attempted  regulation  it  makes  efficient 
constitutional  guaranties  and  conserves 
rights,  or  is  destructive  of  inherent  rights. 

Health  —  Validity  of  ReirulatioB  —  Use 
of  Seoond-haiid  Material  in  Bed- 
dins* 

Act  July  1,  1915  (Laws  1915,  p.  375),  pro- 
hibiting the  use  of  cotton  or  other  material 
made  second-hand  by  use  about  the  person  in 
the  making  of  mattresses,  quilts,  or  bed  com- 
forters, and  the  sale  of  mattresses,  etc.,  in 
which  any  such  second-hand  material  is  used 
is  void,  as  depriving  citizens  of  the  lawful 
use  of  their  property  in  a  manner  not  inju- 
rious or  dangerous  to  others,  since,  while  it 
would  be  proper  to  require  that  material  be 
free  from  germs  of  contagion  and  infection, 
the  possible  danger  to  health  or  safety  does 
not  justify  the  absolute  prohibition  of  a  use- 
ful industry  or  practice  where  the  danger 
can  be  dealt  with  by  regulation,  and  the 
evidence  shows  that  second-hand  bedding  does 
not  necessarily  convey  infectious  or  conta- 
gious diseases,  and  that  a  lawful  business 
of  selling  or  dealing  therein  may  be  carried 
on  without  danger  to  the  public  health,  and 
the  legislature  itself  recognizes  this  by  per- 
mitting persons  to  remake  or  renovate  or 
employ  others  to  remake  or  renovate  for 
their  own  use  any  mattress,  quilt,  or  bed 
comforter,  provided  the  material  is  sterilized, 
and  it  is  the  fundamental  right  of  every  per- 
son under  the  federal  and  state  constitutions 
to  pursue,  without  let  or  hindrance,  all  such 


1066 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


callings  or  pursuits  as  are  innocent  in  them- 
selves, and  not  injurious  to  the  public. 
[See  note  at  end  of  this  case.] 

Bmjane. 

Act  July  1,  1915  (Laws  1915,  p.  375), 
relative  to  the  use  of  second-hand  material  in 
mattresses,  quilts,  or  bed  comforters  manu- 
factured for  sale,  cannot  be  upheld  as  passed 
to  prevent  fraud  or  deceit  in  the  sale  of 
goods,  as  regulations  to  prevent  fraud  and 
deceit  could  be  readily  provided  without  pro- 
hibiting the  use  of  second-hand  material  if 
properly  renovated  and  sterilized. 

[See  note  at  end  of  this  case.] 

Same. 

Act  July  1,  1915  (Laws  1915,  p.  375)  §  3, 
providing  that,  when  any  person  shall  re- 
make or  renovate  or  employ  others  to  re- 
make or  renovate  any  mattress,  quilt,  or  bed 
comforter  for  his  own  use,  the  material  used 
for  filling,  together  with  the  cover,  shall  be 
sterilized,  is  a  proper  exercise  of  the  police 
power,  and  the  same  requirement  could  be 
made  with  reference  to  the  manufacture  and 
sale  of  mattresses,  etc. 

[See  note  at  aid  of  this  case.] 

Same. 

Act  July  1,  1915  (Laws  1915,  p.  375), 
relative  to  the  use  of  second-hand  material 
in  the  manufacture  of  mattresses,  quilts,  or 
bed  comforters,  but  containing  no  similar 
provision  with  respect  to  pillows,  discrimi- 
nates between  manufacturers  and  dealers  in 
pillows  and  manufacturers  and  dealers  in 
mattresses,  comforters,  and  quilts,  and  is 
class  legislation. 

[See  note  at  end  of  this  case.] 

Error  to  Municipal  (I!ourt  of  Chicago: 
Fisher,  Judge. 

Criminal  action.  Oscar  Weiner  convicted 
of  violation  of  Second-hand  Mattress  Act, 
and  brings  error.  The  facts  are  stated  in 
the  opinion.    Revebsed. 

Zoline  d  Leviirson  and  Elijah  N,  Zoline  for 
plaintiflf  in  error. 

P.  J.  Lucey,  Maclay  Hoyne  and  A.  B.  Gar- 
rett for  defendant  in  error. 

[75]  Caster,  J. — This  is  a  prosecution 
commenced  on  information  in  the  municipal 
court  of  Chicago  against  Oscar  Weiner,  plain- 
tiflf in  error,  charging  him  with  violating  an 
act  passed  at  the  last  session  of  the  legisla- 
ture regulating  the  making,  remaking  and 
renovating  of  mattresses,  quilts  or  bed  com- 
forters and  regulating  the  sale  thereof. 
Jury  was  waived,  and  the  cause  having  been 
submitted  to  the  court,  plaintiflf  in  error  was 
found  guilty  as  charged  in  the  information 
and  a  fine  of  $25  imposed.  The  constitu- 
tionality of  said  act  beinpj  involved,  this  writ 
of  error  was  sued  out  directly  to  this  court. 

The  act  in  question  (I^aws  of  191.i,  p.  375), 
which  went  into  force  July  1,  1915,  is  as 
follows: 


"Section  1.  Be  it  enacted  by  the  People 
of  the  State  of  Illinois,  represented  in  the 
Gfneral  Assembly:  That  no  person  shall  use, 
either  in  whole  or  in  part,  in  the  making  of 
any  mattrass  (mattress),  quilt,  or  bed  com- 
forter any  second-hand  cotton,  cotton-felt, 
hair,  wool,  shoddy,  excelsior  or  kapoc(k),  or 
any  other  soft  material  which  has  been  made 
second-hand  by  use  about  the  person;  nor 
shall  any  person  sell,  or  oflfer  to  expose  for 
sale,  or  be  in  the  possession  or  with  intent 
to  sell,  or  deliver  any  mattrass  [76]  (mat- 
tress), quilt,  or  bed  comforter,  in  which  has 
been  used,  in  the  making,  either  in  whole  or 
in  part,  any  second-hand  cotton,  cotton-felt, 
hair,  wool,  shoddy,  excelsior  or  kapoc(k)  or 
any  other  soft  material  which  has  been  made 
second-hand  by  previous  use  in  or  about  the 
person. 

"Sec.  2.  No  person  shall  sell,  or  oflfer  or 
expose  for  sale,  or  be  in  the  possession  of, 
with  intent  to  sell  or  deliver,  any  mattrass 
(mattress),  quilt  or  bed  comforter  which  has 
not  plainly  written  or  printed  thereon  upon 
a  cloth  or  permanent  tag,  securely  fastened 
to  the  outside  covering  thereof,  a  statement 
in  English  language  setting  forth  the  kind 
of  material  used  for  jQUing  and  the  propor- 
tion of  each  kind  of  material,  if  more  than 
one  kind  of  material  is  used,  together  with 
the  name  of  the  manufacturer  or  vendor. 

"Sec.  3.  Nothing  herein  shall  prohibit  any 
person  from  re-making  or  renovating,  or  em- 
ploying others  to  re-make  or  renovate  for 
him,  any  mattrass  (mattress),  quilt,  or  bed 
comforter  for  his  own  use,  but  all  material 
used  for  filling  in  the  re-making  or  renovat- 
ing of  any  mattrass  (mattress),  quilt,  or 
bed  comforter,  together  with  the  cover  there- 
of, shall  be  first  sterilized  and  all  such  re- 
made or  renovated  mattrasses  (mattresses), 
quilts,  or  bed  comforters  shall  have  plainly 
written  or  printed  thereon  upon  a  cloth  or 
permanent  tag,  securely  fastened  to  the  out- 
side covering  thereof,  a  statement  in  English 
language,  setting  forth  that  the  same  has 
been  renovated  or  re-made,  and  that  the  con- 
tents and  cover  have  been  sterilized,  together 
with  the  name  and  address  of  the  person  by 
whom  such  sterilizing  and  re-making  or  ren- 
ovating was  performed. 

"Sec.  4.  Any  person  who  shall  violate  any 
of  the  provisions  of  this  act  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  fined  for  each  oflfense  in  the  sum  of 
not  less  than  $25  nor  more  than  $100.** 

On  the  trial  of  the  case  it  was  proved  that 
plaintiff  in  error  was  a  dealer  in  new  and 
second-hand  furniture  in  the  city  of  Chicago; 
that  on  July  22,  1915,  he  oflfered  for  [77] 
sale  at  his  store  to  one  Isidore  Schuman  a 
second-hand  felt  mattress  the  felt  of  which 
had  been  previously  used,  said  mattress  hav- 
ing no  tag  setting  forth  the  information  re- 
quired by  the  foregoing  statute. 
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The  uncontroverted  teBtimony  in  the  case 
was  to  the  effect  that  sterilized  second-hand 
material  or  a  sterilized  second-hand  mattress 
would  be  safer  for  use  than  a  new  mattress 
not  sterilized;  that  even  hospital  bedding 
used  by  patients  having  contagious  or  infec- 
tious diseases  is  not  destroyed  but  is  steri- 
lized, except  that  in  straw  or  excelsior  mat- 
tresses the  cover  is  sterilized  and  re-filled 
with  new  material  because  the  cost  of  new 
straw  or  excelsior  is  cheaper  than  the  cost 
of  sterilizing  the  old;  that  sleeping  upon  a 
used  mattress  or  being  covered  by  a  com- 
forter or  quilt  which  has  been  used  is  not 
dangerous  to  health  per  «e.  The  proof  was 
that  the  chance  of  coming  in  contact  with 
infected  bed  clothing  is  always  present  in 
traveling  and  stopping  at  hotels,  and  a  new 
mattress,  if  not  sterilized,  is  liable  to  carry 
contagion ;  that  any  renovation  short  of  ster- 
ilization fails  to  render  a  mattress  or  bedding 
free  from  the  possibility  of  communicating 
infectious  or  contagious  disease  if  the  germs 
are  present;  that  a  bed  comforter  or  mat- 
tress used  by  a  nornuilly  healthy  person 
would  not  be  injurious  if  used  by  another 
person  nor  be  injurious  to  the  public  health; 
that  it  was  the  practice  of  hospitals  and 
the  public  institutions  to  sterilize  bedding, 
which  rendered  it  safe  for  further  use. 

Counsel  for  plaintiff  in  error  contended  be- 
low, and  contend  here,  that  said  act  is  un- 
constitutional, violating  both  the  State  and 
the  Federal  constitutions,  as  denjnng  to  the 
one  punished  thereunder  due  process  of  law. 
If  the  act  can  be  sustained  at  all  it  must  be 
under  the  police  power  of  the  State. 

The  power  of  the  legislature  to  pass  laws 
for  the  preservation  of  good  order  or  to  pro- 
mote public  welfare  and  safety,  or  to  prevent 
fraud,  deceit,  cheating  and  imposition,  [78] 
has  always  been  recognized  in  this  State. 
(People  V.  Freeman,  242  111.  373,  17  Ann. 
Cas.  1098,  90  N.  £.  366;  People  v.  Schenck, 
257  111.  384,  Ann.  Cas.  1914A  1129,  100 
X.  E.  094,  44  L.R.A.(N.S.)  46.)  The  police 
power  was  in  the  State  prior  to  the  adoption 
of  the  constitution  and  remained  with  the 
State  in  the  formation  of  the  original  con- 
stitution of  the  United  States  and  has  not 
been  taken  away  by  any  of  the  amendments 
adopted  since  the  formation  of  that  constitu- 
tion. ( Slaughter-House  Cases,  16  Wall.  36, 
21  U.  S.  (L.  ed.)  394.)  A  rightful  exercise 
of  the  police  power  is  not  a  violation  of  the 
fourteenth  amendment  even  though  property 
interests  are  affected.  (Powell  v.  Pennsyl- 
vania, 127  U.  S.  678,  8  S.  Ct.  092,  1257,  32 
U.  S.  (L.  ed.)  263;  Booth  v.  Illinois,  184 
U.  S.  425,  22  S.  Ct.  426,  46  U.  S.  (L.  ed.) 
623;  Hammond  Packing  Co.  v.  Montana,  233 
U.  S.  331,  34  S.  Ct.  696,  58  U.  S.  (L.  ed.) 
985.)  The  police  power  has  been  defined  as 
that  inherent  and  plenary  power  in  the  State 


V.  WEINER.  10^7 

III.  H. 

which  enables  it  to  prohibit  all  things  hurt- 
ful to  the  comfort,  safety  and  welfare  of 
society.  (Lake  View  v.  Rose  Hill  Ceme- 
tery Co.  70  111.  191,  -22  Am.  Rep.  71.) 
This  power  is  very  broad  and  far-reaching, 
yet  it  is  not  without  its  restrictions.  While 
the  courts  will  not  pass  upon  the  wisdom  of 
an  act  concerning  the  exercise  of  the  police 
power,  they  will  pass  upon  the  question 
whether  such  act  has  a  substantial  relation 
to  the  polfce  power.  (Alugler  v.  Kansas,  123 
U.  S.  623,  8  S.  Ct.  273,  31  U.  S.  (L.  ed.) 
205;  Chicago,  etc.  R.  Co.  v.  Illinois,  200  U. 
S.  661,  4  Ann.  Cas.  1175,  26  S.  Ct.  341,  60 
U.  S.  (L.  ed.)  696;  Booth  v.  Illinois,  supra; 
Sanitary  Dist.  v.  Chicago,  etc.  R.  Co.  267 
111.  262,  108  N.  E.  312;  People  v.  Steele, 
231  111.  340,  83  X.  E,  236,  121  Am.  St.  Rep. 
321,  14  L.R.A.(>r.S.)  361;  Chicago  v.  Netch- 
er,  183  HI.  104,  65  N.  E.  707,  76  Am,  St. 
Rep.  93,  48  L.R.A.  261;  Eden  v.  People,  161 
111.  296,  43  N.  E.  1108,  62  Am.  St.  Rep.  365, 
32  L.R.A.  659.)  It  must  have  some  relation 
and  be  adapted  to  the  ends  sought  to  be 
accomplished.  Rights  of  property  will  not  be 
permitted  to  be  invaded  under  the  guise  of 
police  regulations.  (Bailey  v.  People,  190 
111.  28,  60  N.  E.  98,  83  Am.  St.  Rep.  116, 
54  L.R.A.  838.)  The  court  must  be  able  to 
see,  in  order  to  hold  that  a  statute  or  ordi- 
nance comes  within  the  police  power,  that  it 
tends  in  some  degree  toward  the  prevention 
of  offenses  or  the  preservation  of  the  public 
health,  morals,  safety  or  welfare.  It  must 
be  apparent  that  some  such  end  is  the  one 
actually  intended  and  that  there  i^  some  con- 
nection between  the  provisions  [79]  of  the 
law  and  such  purpose.  If  it  is  manifest  that 
the  statute  or  ordinance  has  no  such  object 
but  under  the  guise  of  a  police  regulation  is 
an  invasion  of  the  property  rights  of  the 
individual,  it  is  the  duty  of  the  court  to  de- 
clare it  void.  (Chicago  v.  Netcher,  supra.) 
The  evidence  shows  conclusively  that  the 
business  of  making  mattresses  out  of  second- 
hand material  and  re-making  old  mattresses 
and  bed  clothes  is  not  injurious  per  se  to  the 
public  health.  Indeed,  the  legislature  recog- 
nizes this  in  the  act  itself,  for  it  permits  the 
re-making  or  renovating  of  any  mattress, 
quilt  or  bed  comforter  for  one's  own  use, 
provided  the  materials  used  shall  have  been 
first  sterilized.  This  right,  however,  is  de- 
nied to  the  manufacturer  and  dealer  when 
the  article  of  bedding  is  for  sale.  Obviously, 
if  by  any  process  a  renovated  mattress  can 
be  rendered  safe  for  the  use  of  the  person 
re-making  it,  it  can  also  be  made  safe  for 
sale.  Under  the  Federal  and  State  constitu- 
tions the  individual  may  pursue,  without  let 
or  hindrance,  all  such  callings  or  pursuits  as 
are  innocent  in  themselves  and  not  injurious 
to  the  public.  These  are  fundamental  rights 
of  every  person  living  under  this  government 
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and  the  legislature  by  its  enactments  cannot 
interfere  with  such  rights.  (Frorer  v.  Peo- 
ple, 141  111.  171,  31  N.  E.  395,  16  L.R.A. 
492;  Ramsey  v.  People,  142  111.  380,  32  X. 
E.  364,  17  L.R.A.  853;  Chicago  v.  Netcher, 
supra.)  The  evidence  shows  that  second- 
hand bedding  does  not  necessarily  convey 
infectious  or  contagious  diseases  and  that  a 
lawful  business  of  selling  or  dealing  in  such 
may  be  carried  on  without  danger  to  the 
public  health.  The  test  of  reasonableness 
required  in  a  statute  based  on  the  police 
power,  as  to  whether  it  is  in  violation  of  the 
constitution,  is  whether  in  its  attempted  reg- 
ulation it  makes  efficient  constitutional  guar- 
anties and  conserves  rights  or  is  destructive 
of  inherent  rights.  (Mehlos  v.  Milwaukee, 
Ann.  Cas.  1915C  1102,  156  Wis.  691,  146  X. 
W.  882,  61  L.R.A.(N.S.)  1009.)  It  is  the 
nature  of  the  previous  use,  condition  or  ex- 
posure in  respect  to  contagious  or  infectious 
diseases  which  makes  the  use  of  second-hand 
material  dangerous  in  the  manufacture  of 
mattresses,  [80]  comforters  and  quilts,  and 
not  the  mere  fact  of  the  previous  use  of  such 
material  by  other  persons.  (Greensboro  v. 
Ehrenreich,  80  Ala.  679,  2  So.  725,  60  Am. 
Rep.  130. )  It  is  eminently  proper  to  require 
that  material  be  free  from  germs  of  con- 
tagion and  infection  before  being  used  in 
mattresses,  comforters  or  quilts,  whether  the 
material  be  second-hand  or  new,  but  the  pos- 
9ible  danger  to  health  or  safety  does  not 
justify  the  absolute  prohibition  of  a  useful 
industry  or  practice  where  the  danger  can 
be  dealt  with  by  regulation.  (Freund  on 
Police  Power,  sec.  62;  see  also  People  v. 
Ringe,  197  N.  Y.  143,  18  Ann.  Cas.  474,  90 
N.  E.  451,  27  L.R.A.(N.S.)  528;  Marymont 
V.  Nevada  State  Banking  Board,  Ann.  Cas. 
1914A  162  [33  Nev.  333,  111  Pac.  295].) 
The  act  does  not  attempt  to  prohibit  the  use 
of  second-hand  mattresses  but  does  prevent 
their  ever  again  being  used  in  the  manufac- 
ture of  other  mattresses  which  are  to  be  sold. 
To  prohibit  absolutely  the  use  of  such  mate- 
rial  in  the  manufacture  of  mattresses  for  sale 
when  not  inherently  dangerous  and  when  it 
may  be  rendered  safe  by  reasonable  regula- 
tion is  an  invasion  of  personal  and  property 
rights  within  the  meaning  of  the  Federal 
and  State  constitutions.  By  this  act  the 
State  has  deprived  the  citizen  of  the  lawful 
use  of  his  property  in  a  manner  not  inju- 
rious or  dangerous  to  others. 

It  is  argued  by  the  State  that  laws  similar 
to  this  have  been  passed  in  other  jurisdic-" 
tions  in  this  country,  but  so  far  as  we  are 
advised  the  highest  courts  of  those  various 
States  have  not  passed  on  the  constitution- 
ality of  any  of  those  acts.  Indeed,  the  word- 
ing in  most  of  those  statutes  is  so  very  dif- 
ferent from  the  wording  of  this  statute  that 
any  ruling  as  to  them  would  be  of  very  little 


assistance  in  this  case.  A  city  ordinance 
very  similar  in  some  respects  to  thia  statute 
was  held  unconstitutional  by  the  Supreme 
Court  of  Alabama  in  Greensboro  y.  Ehren- 
reich, supra. 

The  argument  of  counsel  for  the  State  that 
this  act  should  be  upheld  in  order  to  prevent 
fraud  or  deceit  in  the  sale  of  goods  is  with- 
out merit.  The  provision  in  section  3  of  the 
act  requiring  that  material  used  in  re -making 
mattresses,  [81]  quilts  and  comforters  for 
the  person's  own  use  must  be  sterilized  does 
not  violate  any  constitutional  prohibition 
and  is  a  proper  exercise  of  the  police  power. 
That  same  requirement  could  be  made  in  an 
act  with  reference  to  the  manufacture  and 
sale  of  mattresses.  Regulations  to  prevent 
fraud  and  deceit  in  such  manufacture  and 
sale  could  be  very  readily  provided,  so  as  to 
protect  the  public,  without  prohibiting  the 
use  of  second-hand  material  if  properly  reno- 
vated and  sterilized.  The  power  of  the  leg- 
islature to  protect  society  from  disease  or 
epidemic  is  very  broad,  but  the  legislature 
cannot  arbitrarily  destroy  property,  or  any 
substantial  interest  therein,  under  the  guiae 
of  a  health  regulation  or  for  the  ostensible 
purpose  of  preventing  fraud  or  deceit. 

Counsel  for  plaintiff  in  error  further  argue 
that  there  is  a  discrimination  between  the 
manufacturers  and  dealers  in  pillows  and 
manufacturers  and  dealers  in  mattresses, 
comforters,  and  quilts,  especially  after  they 
have  been  used,  as  there  is  no  provision  made 
as  to  pillows;  that,  so  far  as  this  act  is  con- 
cerned, material  made  second-hand  in  the 
same  way  as  the  material  in  mattresses  may 
again  be  made  into  pillows  and  sold  without 
any  regulation  whatever.  Under  the  deci- 
sions of  this  State  this  is  class  legislation. 
People  V.  Schenck,  supra;  Josma  v.  Western 
Steel  Car,  etc.  Co.  249  111.  508,  94  N.  R  945; 
Manowsky  v.  Stephan,  233  111.  409,  84  N.  E. 
366;  Horwich  v.  Walker-Gordon  Laboratorf 
Co.  206  111.  497,  68  N.  E.  938,  98  Am.  St. 
Rep.  264;  Lippman  v.  People,  175  111.  101. 
61  N.  E.  872;  1  Lewis'  Sutherland  on  Stat 
Const.  (2d  ed.)  sec.  203. 

The  provisions  of  sections  1  and  2  of  the 
act  are  arbitrary  and  unreasonable  and  must 
be  held  unconstitutional  and  void. 

The  judgment  of  the  municipal  court  of 
Chicago  is  therefore  reversed. 

Judgment  reversed. 


NOTE. 

State  or  Mnnioipal  Res^ilatlon  of  Use 
or  Sale  of  Second-hand  Clothea,  Bed- 
ding or  the  Idke. 

This  note  in  discussing  the  regulation  of 
the  use  or  sale  of  second-hand  clothes,  bed- 
ding or  the  like  is  confined  to  a  considera- 
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tion  of  regulations  addressed  specifically  to 
articles  of  that  nature,  and  does  not  include 
the  regulation  of  pawnbrokers  or  junk  deal- 
ers. It  also  excludes  from  consideration  the 
destruction  by  health  officers  of  infected 
clothing  or  bedding. 

The  reported  case,  while  recognizing  the 
right  to  make  reasonable  regulations  designed 
to  prevent  the  spread  of  disease  by  the  use 
or  sale  of  second-hand  clothing  or  bedding, 
holds  to  be  unreasonable  and  invalid  a  stat- 
ute prohibiting  absolutely  the  use  of  second- 
hand materials  in  making  mattresses,  quilts 
or  the  like.  A  similar  decision  was  rendered 
in  Greensboro  v.  Ehrenreich,  80  Ala.  579,  2 
So.  725,  60  Am.  Rep.  130,  wherein  the  court 
held  to  be  unreasonable  an  ordinance  provid- 
ing as  follows:  "It  shall  be  unlawful  for 
any  person  to  import,  sell,  or  otherwise  deal 
in  cast-off  garments,  blankets,  bedding,  or 
bed-clothes  in  said  town  of  Greensboro;  Pro- 
vided, that  this  ordinance  sh^ll  not  apply  to 
the  sale  of  said  articles  not  imported,  and 
that  have  not  been  used  by  persons  having 
infectious  diseases."  In  that  case  the  court 
said:  "The  professed  object  of  the  ordi- 
nance, as  shown  by  the  preamble  reciting  the 
recommendation  of  the  officers  and  members 
of  the  board  of  health,  is  to  protect  the 
health  of  the  community.  AiVhile  unquestion- 
ably the  municipal  government  may  pass 
sanitary  ordinances  for  the  preservation  of 
health  within  its  limits;  may  prevent  arti- 
cles of  merchandise  or  other  things  which 
have  been  used  by  persons  or  in  places  in- 
fected with  contagious  disease,  from  being 
brought  into  the  town;  may  establish  quar- 
antine and  reasonable  inspection  regulations; 
and  provide  for  disinfecting  or  destroying 
the  germs  of  disease  as  far  as  practicable; 
and  it  may  be,  for  obtaining  satisfactory 
assurance  that  such  articles  have  not  been 
exposed  to  an  infectious  or  contagious  dis- 
ease; the  power  cannot  be  carried  beyond 
what  is  necessary  for  protection.  It  will  not 
be  controverted,  that  second-hand  or  cast-off 
garments,  blankets,  bedding,  and  bed-clothes 
are  not,  per  se,  introductive  of  infectious  or 
contagious  diseases;  and  that  a  lawful  busi- 
ness, selling  or  dealing  in  them,  may  be  car- 
ried on  without  danger  to  the  public  health. 
They  become  dangerous  by  reason  of  the  na- 
ture of  previous  use,  condition,  or  exposure. 
This  is  virtually  admitted  by  the  proviso  to 
the  ordinance,  which  excepts  from  its  opera- 
tion the  sale  of  the  specified  articles  not 
imported,  and  that  have  not  been  used  by 
a  person  having  an  infectious  disease.  The 
operation  of  the  ordinance  reaches  beyond 
the  scope  of  necessary  protection  and  pre- 
vention into  the  domain  of  restraint  of  law- 
ful trade,  by  permanently  prohibiting  the 
importation,  selling,  or  otherwise  dealing  in 
the   enumerated   articles,   though   they   may 


not  have  been  used  by  persons  or  in  districts, 
infected  with  such  diseases.  Municipal  au- 
thorities, having  power  to  abate  nuisances, 
cannot  absolutely  prohibit  a  lawful  business 
not  necessarily  a  nuisance,  but  may  abate  it 
when  so  carried  on  as  to  constitute  a  nui- 
sance. They  cannot,  under  the  claim  of  exer- 
cising the  police  power,  substantially  pro- 
hibit a  lawful  trade,  unless  it  is  so  conducted 
as  to  be  injurious  or  dangerous  to  the  public 
health.  If  they  can  declare  it  unlawful  to 
import,  sell  or  otherwise  deal  in  second-hand 
or  cast-off  garments,  blankets,  bedding,  and 
bed-clothes,  without  regard  to  the  circum- 
stances or  necessity,  they  may,  under  the 
same  power,  declare  it  imlawful  to  import 
or  sell  meat  because  at  some  times  and  in 
some  places,  it  is  infected  with  trichina,  or 
other  kind  of  food,  because  liable  to  adultera- 
tion. That  the  ordinance  is  founded  on  the* 
fear  and  apprehension  of  possible  danger,, 
and  not  on  its  existence,  is  shown  by  the- 
unequal  discrimination  between  articles  im- 
ported and  not  imported.  We  cannot  regard 
it  a  legitimate  exercise  of  the  power  con- 
ferred by  the  act  of  incorporation." 

In  Smith  v.  Evans,  125  Ga.  109,  53  S.  E. 
589,  the  court,  without  passing  on  the  valid- 
ity of  a  statute  (Penal  Code,  §  490)  for- 
bidding the  barter  or  sale  of  second-hand  or 
cast-off  clothing  held  that  it  applied  only  tO' 
clothing  imported  into  the  state. 

In  TraLiTi  v.  Boston  Disinfecting  Co.  144 
Mass.  523,  11  N.  E.  929,  59  Am.  Rep.  113, 
the  court  upheld  the  validity  of  a  regulation 
adopted  by  a  board  of  health  requiring  the 
disinfecticm  of  rags  and  cast-off  clothing 
brought  into  the  jurisdiction  from  a  foreign 
port.  The  court  said:  "The  board  of  health 
is  invested  by  the  legislature  with  the  power 
to  make  regulations  necessary  for  the  health 
and  safety  of  the  inhabitants,  extending  to 
all  persons,  goods,  and  effects  arriving  in 
vessels;  it  may  determine  that  certain  arti- 
cles, on  account  of  their  liability  to  convey 
infection  and  the  impossibility  of  ascertain- 
ing their  history  and  where  they  have  been 
originally  collected,  shall  always  be  sub- 
jected to  disinfection,  at  least  externally  in 
the  bales  in  which  they  are  imported,  and 
that  such  a  precaution  is  necessary  before 
they  are  delivered  to  the  importers  for  dis- 
tribution among  the  inhabitants.  This  is  a 
reasonable  regulation,  made  under  the  police 
power  of  the  state,  which  the  board  is  ex- 
ecuting." 

In  Tenement  House  Dept.  v.  Hutkoff,  149 
N.  Y.  S.  457,  a  statute  (Tenement  House 
Law,  §  109)  forbidding  the  storing  of  "rags" 
in  any  tenement  house  was  sustained  and 
was  held  to  apply  to  small  scraps  of  new 
cloth  designed  to  be  sorted  and  made  into 
articles  of  wear. 
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BROWN  the  further  progress  of  this  cause  then  this 

y^  bond  to  be  void. 

''Approved  : 

MCI.I.OON.  «E F ,  Justice. 

A B ,  Principal. 

Iowa  Supreme  Court — April  9,  1915.  C D ,  Surety. 


170  Iowa  49;  152  N.  W,  75, 


Appeal  and  Error  —  Appeal  Bond  -* 
Failure  to  Indorse  Filing. 

Where  a  justice  accepted  an  appeal  bond, 
his  failure  to  mark  it  filed  is  not  a  jurisdic- 
tional defect. 

Snretysliip  —  Failure  of  Principal  to 
Sign  Bond  —  Effect  on  Iiiability  of 
Surety. 

Code,  §  4552,  declares  that  an  appeal  from 
justice  court  is  not  perfected  until  the  ap- 
pellant gives  a  bond  in  the  form  prescribed 
by  statute  or  its  equivalent.  Tlie  form  of  the 
bond  as  prescribed  by  statute  provides  for 
the  signature  of  the  appellant,  but  does  not 
specifically  require  it.  It  is  held  that  in 
view  of  the  fact  that  the  appellant  would  be 
bound  regardless  of  whether  he  signed  the 
bond  or  not,  and  as  the  sureties  are  jointly 
and  severally  liable,  a  bond  signed  by  them 
alone  is  sufficient. 
.,     [See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Sac  county: 
Hutchison,  Judge. 

Action  by  Geo.  J.  Brown,  plaintiff,  against 
G.  B.  Melloon,  defendant.  Judgment  for 
plaintiff  before  justice  of  the  peace.  Judg- 
ment for  defendant  on  appeal  to  District 
Court.  Plaintiff  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 

Chas.  D.  Goldsmith  for  appellant. 
Malcolm  Currie  for  appellee. 

[50]  Deemer,  C.  J. — The  sole  question  pre- 
sented by  the  appeal  is  the  correctness  of 
the  trial  court's  ruling  on  the  motion  to  dis- 
miss.    Code  Sec.  4552  provides  in  substance: 

"The  appeal  is  not  perfected  until  a  bond 
in  the  following  form,  or  its  equivalent,  is 
taken  and  filed  in  the  office  of  the  justice  or 
clerk  as  above  provided,  in  an  amount  suffi- 
cient to  secure  the  judgment  and  costs  of  ap- 
peal: 


"1 


'If  the  judgment  is  affirmed,  or  if  on  a  new 
trial  the  appellee  recovers,  or  if  the  appeal 
is  withdrawn  or  dismissed,  judgment  shall 
be  rendered  against  the  principal  and  surety 
on  said  bond.*' 

The  bond  given  by  defendant  for  the  appeal 
was  in  this  language: 

APPEAL  BOND. 
$150.00. 

We,  the  undersigned,  acknowledge  ourselves 
indebted  to  Geo.  J.  Brown  in  the  sum  of  one 
hundred  and  fifty  dollars  upon  the  following 
conditions : 

Whereas,  G.^.  Melloon  has  appealed  from 
the  judgment  [51]  of  Geo.  J.  Speaker,  a  jus- 
tice of  the  peace  of  Eureka  township.  Sac 
County,  Iowa,  in  an  action  between  Geo.  J. 
Brown  as  plaintiff  and  Geo.  B.  Melloon,  as 
defendant. 

Now,    if    said    appellant    pays    whatever 
amount  is  legally  adjudged  against  him,  in 
the  further  progress  of  this  cause,  then  this 
bond  to  be  void. 
Approved:   Geo.  J.  Speaker. 

A.  D.  WoODKEy 
T.  L.  Vkitch. 

State  of  Iowa,  Sac  County. 

The  undersigned,  whose  names  are  signed 
to  the  above  bond  as  sureties,  being  severally 
sworn  depose  and  say,  and  each  for  himself 
says,  that  he  is  a  resident  of  the  state  of 
Iowa,  and  a  free  holder  therein;  that  he  is 
worth  double  the  amount  to  be  secured  bv 
the  above  bond,  beyond  the  amount  of  his 
debts,  and  that  he  has  property  liable  to 
execution  in  this  state  equal  to  the  sum  to 
be  secured  by  the  above  bond. 

A.  D.  WOODKE, 

T.  L.  Veitch. 

Sworn  to  before  me  and  subscribed  in  my 
presence  by  the  said  A.  D.  Woodke  and  T.  L. 
Veitch  this  6th  day  of  April,  1913. 

Geo.  J.  Speaker, 

Justice  of  Peace. 


"The  undersigned  acknowledge  ourselves  in- 
debted to    in  the  sum  of  This  bond  was  approved  by  and  left  with 

dollars,  upon  the  following  con-  the  Justice,  and  by  him  filed  with  the  clerk  of 

ditions:    Wliereas has  appealed  the  district  court,  with  his  transcript  of  the 

from  the  judgment  of ,  a  justice  record. 

of  the  peace,  in  an  action  between It  will  be  observed  that  this  bond  was  not 

as  plaintiff,  and  as  defendant :  signed   by   the  appellant  Melloon,  and   that 

"Now,    if    said    appellant    pays    whatever  it  was  not  marked  "filed'*  by  the  justice,  and 

amount   is  legally  adjudged  against  him  in  upon  these  defects  or  omissions,  the  motion 


BROWN  ▼.  MELLOON. 
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to  dismiss  the  appeal  was  grounded.     The      Poole  y.  Hhitrager, 
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bond  was  approved  by  and  left  with  the  jus- 
tice, and  his  failure  to  mark  it  "filed"'  is  not 
a  j-urisdictional  defect.  Brock  v.  Manatt, 
1  la.  128. 

Failure  to  place  a  filing  mark  upon  the 
bond,  being  the  nonperformance  of  a  mere 
ministerial  act,  did  not  defeat  the  appeal. 

[521  II.  The  other  proposition  is  a  more 
troublesome  question  and  one  upon  which 
there  is  an  apparent  conflict  in  the  cases; 
a  conflict  which,  upon  close  analysis,  is  ap- 
parent rather  than  real.  Whether  or  not  a 
bond  requiring  sureties  should  be  signed  by 
the  principal  obligor  depends  (1)  upon  the 
nature  of  the  bond;  (2)  upon  the  statutory 
requirements,  if  it  be  an  official  or  judicial 
bond;  and  (3)  upon  the  nature  of  the  liability 
imposed. 

If  the  instrument  be  a  mere  contract  obli- 
gation of  a  named  principal  and  sureties,  and 
it  be  not  signed  by  the  principal,  then,  as 
there  is  no  principal  obligation,  there  is 
no  undertaking  on  the  part  of  the  sureties; 
and  if  signed  by  them  alone,  there  is  no  en- 
forceable liability;  for  their  obligation  is 
secondary  only.  If  the  bond  be  a  statutory 
one,  the  nature  thereof  is  an  important  con- 
sideration, especially  if  the  statute  be  silent 
as  to  its  terms.  As  a  rule,  a  bail  bond,  in 
the  absence  of  statutory  permission  for  sure- 
ties alone  to  sign,  must  be  signed  by  the 
principal  obligor  or  the  defendant  in  the 
action.  This  rule  is  for  the  protection  of 
the  sureties,  that  they  may  at  any  time  arrest 
the  principal  on  the  bond  itself,  and  for  other 
reasons  not  necessary  to  be  enumerated.  But 
if  it  be  a  mere  recognizance,  it  need  not  ordi- 
narily be  signed  by  the  principal.  In  this 
state,  neithef  bond  need  be  signed  by  the 
principal.  See  Code  Sees.  5501,  5613.  State 
▼.  Patterson,  23  la.  575. 

If  a  bond  be  statutory  and  the  signature 
of  the  principal  obligor  is  required,  such  bond, 
if  not  signed  by  him,  should  be  held  defective 
or  entirely  void.  But  unless  the  statute  be 
mandatory,  the  bond  need  not  be  signed  by 
the  principal  obligor,  if  he  is  liable  without 
aigning  the  instrument.  Minton  v.  Ozias,  115 
la.  148,  88  N.  W.  336,  1  Enc.  of  PI.  &  Pr. 
973. 

Again,  something  depends  upon  the  nature 
of  the  obligation,  and  ofttimes  more  upon 
the  intent  of  the  parties.  If  the  bond  be 
joint  only,  there  is  much  reason  for  holding 
that  all  the  obligors  should  sign;  but  if  joint 
and  several,  or  several  [63]  only,  the  number 
of  parties  signing  is  quite  immaterial.  In 
this  state,  all  such  bonds  as  the  one  here 
involved  are  joint  and  several  (Code  Sec. 
3465)  and  any  one  or  all  the  makers  could 
be  sued  thereon;  and  there  was  no  necessity 
of  joining  the  principal  even  if  he  had  signed 
the  obligation.    Jones  v.  Wilson,  11  la.  160; 


60  la.   180,   14  N.  W. 
223;  Citizens'  Sav.  Bank  v.  Oleson,  47  la.  492. 

Again,  it  may  be  that  a  bond  is  incomplete 
when  not  signed  by  some  party  named  in  it 
of  which  the  obligee  has  notice,  either  from 
the  terms  of  the  instrument  or  otherwise;  in 
which  event,  it  is  held  an  imperfect  instru- 
ment because  the  conditions  justifying  its  de- 
livery have  not  been  complied  with.  In  such 
cases,  bonds  are  held  inoperative  and  unen- 
forceable because  delivered  without  securing 
the  necessary  parties  as  obligors. 

There  is  no  suggestion  in  this  record  that 
any  of  the  parties  contemplated  or  expected 
that  the  bond  would  be  signed  by  the  appel- 
lant Melloon,  before  its  delivery  to  the  jus- 
tice, or  that  it  was  not  signed  by  all  the 
parties  who  were  expected  to  sign,  so  that 
this  question  is  out  of  the  case. 

At  the  time  the  bond  was  given,  Melloon 
was  already  obligated  by  the  judgment  to 
pay  the  amount  adjudged  against  him  by  the 
justice;  and,  had  the  case  been  affirmed,  a 
judgment  would  have  been  rendered  against 
him  in  the  district  court.  Such  judgment 
was  necessary  to  flx  any  liability  against  the 
sureties  on  their  bond.  In  other  words,  the 
obligation  of  the  sureties  was  to  pay  what- 
ever amount  was  adjudged  against  their  prin- 
cipal during  the  further  progress  of  the  case. 
The  principal's  liability  did  not  depend  upon 
the  bond,  and  it  was  not  necessary  for  him 
to  sign  it  in  order  to  fix  his  liability.  The 
sureties,  by  the  terms  of  their  bond,  agreed 
to  pay  the  amount  so  adjudged  against  him. 
Had  the  principal  signed  the  bond,  it  would 
have  added  nothing  to  his  liability  and  given 
no  protection  to  the  sureties  which  they  did 
not  possess  without  it.  The  principal's  obli- 
gation is  stated,  and  the  sureties  undertook 
the  performance  thereof,  in  the  [54]  event 
their  principal  (the  appellant)  did  not  per- 
form, and  they  could  be  sued  jointly  or  sev- 
erally without  joining  their  principal,  and 
in  the  event  they  were  compelled  to  pay  the 
judgment,  they  could,  in  an  action  on  the 
bond  alone,  by  showing  a  judgment  against 
the  principal  obligor,  the  appellant  in  justice's 
court,  and  the  payment  of  that  judgment, 
have  recovered  from  the  principal  defendant 
the  amount  paid  by  them.  They  could  lose 
nothing  from  the  fact  that  the  principal 
obligor  did  not  sign  the  instrument  with 
them. 

It  is  said,  however,  that  the  statute  ex« 
pressly  requires  the  signature  of  the  princi- 
pal. It  will  be  observed  that  this  statute 
in  express  terms  provides  that  the  bond  may 
be  in  the  form  set  out  or  its  equwaleni.  So 
that  the  question  narrows  itself  down  to  the 
one  inquiry.  Was  the  bond  given  the  equival* 
ent  of  the  form  set  outT 

In  Moore  v.  Manser,  9  la.   47,  we  said :  i 
"The  argument  made  under  this  head  assumes 


iiort 


CITE  THIS  VOL.  ANN.  CAS.  1»17C. 


that  the  undertaking  of  the  party  appealing 
must  be  in  exact  conformity  with  the  form 
given  in  Sec.  2333  of  the  Code,  and  must  be 
approved  or  attested  in  the  precise  mode 
therein  stated.  This  is  not  necessary.  A 
recognizance  equivalent  to  the  form  given 
and  a  substantial  compliance  with  the  direc- 
tions of  the  statute  by  the  justice  is  all  that 
is  necessary."  , 

As  already  indicated,  the  signature  of  the 
appellapt,  the  principal  obligor,  would  have 
added  nothing  to  his  legal  liability  that  was 
not  created  by  the  bond,  but  was  established 
or  to  be  established  in  a  legal  proceeding  in 
which  the  bond  was  given;  and  it  would  be 
extremely  technical  to  say  in  such  circum- 
stances that  the  bond  was  not  the  equivalent 
of  one  signed  by  the  principal  obligor,  the 
appellant  in  the  case. 

Practically  all  the  eases  holding  that  a 
bond  is  invalid  and  unenforceable  if  not 
signed  by  the  principal  were  decided  upon  the 
theory  that  the  instrument  itself  created  the 
only  obligation  of  the  principal;  or  that  the 
statute  expressly  required  the  signature  of 
the  principal;  or  that  the  sureties  would  [55] 
in  some  manner  be  prejudiced  because  of  the 
failure  of  their  principal  to  sign,  or  because 
it  was  within  the  contemplation  of  the  parties 
that  the  principal  should  sign  before  delivery, 
or  the  liability  created  was  joint  only,  and 
not  joint  and  several. 

This  statement  will  be  confirmed  by  an 
examination  of  the  following,  which  are  usual- 
ly cited  in  support  of  the  contention  that  a 
bond  not  signed  by  a  principal  is  of  no 
validity.  Hall  v.  Parker,  37  Mich.  590,  26 
Am.  Rep.  540;  Bunn  v.  Jetmore,  70  Mo. 
228,  35  Am.  Rep.  425;  Mayo  v.  Renfroe,  66 
Ga.  408;  Board  of  Education  v.  Sweeney,  1 
S.  D.  642,  48  N.  W.  302,  36  Am.  St.  Rep. 
767 ;  Martin  v.  Hornsby,  65  Minn.  187,  56  N. 
W.  751,  43  Am.  St.  Rep.  487 ;  Weir  v.  Mead, 
101  Cal.  125,  35  Pac.  567,  40  Am.  St.  Rep. 
46;  Ferry  v.  Burchard,  21  Conn.  597;  Bean 
V.  Parker,  17  Mass.  591;  Russell  v.  Annable, 
109  Mass.  72,  12  Am.  Rep.  663;  Goodyear 
Dental  Vulcanite  Co.  v.  Bacon,  151  Mass.  460, 
24  N.  £.  404,  8  L.R.A.  486. 

The  current  of  modern  authority  is  to  the 
effect  that,  in  the  absence  of  statute  expressly 
requiring  it,  a  judicial  bond  signed  by  sure- 
ties alone  is  valid  and  may  be  enforced. 
They  proceed  upon  the  theory  that,  as  the 
signature  of  the  principal  adds  nothing  to 
his  liability,  and  the  want  of  it  takes  nothing 
away  from  the  sureties,  and  in  no  manner 
increases  their  burdens  or  robs  them  of  any 
of  their  rights,  the  failure  of  the  principal 
to  sign  does  not  affect  the  validity  of  the 
bond.  See  Weir  v.  Mead,  supra;  Cockrill  v. 
Davie,  14  Mont.  133,  35  Pac.  958;  St.  Louis 
Brewing  Co.  v.  Hayes,  38  C.  C.  A.  449,  97 
Fed.  869;  Pima  County  v.  Snyder,  5  Ariz.  46, 


44  Pac.  297;  McKissack  v.  McClenden,  13$ 
Ala.  658,  32  So.  486;  State  v.  Bowman,  10 
Ohio  445;  Douglas  County  v.  Bardon,  79 
Wis.  641,  48  N.  W.  969;  Loew  v.  Stocker,  6S 
Pa.  St.  226;  Tillson  v.  State,  29  Kan.  452; 
School  Trustees  v.  Sheik,  119  111.  579,  8  N.  E. 
189,  59  Am.  St.  Rep.  830;  Clark  v.  Hennessey 
Bank,  14  Okla.  572,  2  Ann.  Cas.  219,  79  Pac. 
217;  U.  S.  Fidelity,  etc.  Co.  v.  Haggart,  91 
C.  C.  A.  289,  163  Fed.  801 ;  Kenck  v.  Parchen^ 
22  Mont.  519,  67  Pac.  94,  74  Am.  St.  Rep. 
625;  Adams  v.  Williams,  97  Miss.  113,  Ann. 
Cas.  1912C  1129,  62  So.  865,  30  L.R.A.(N.S.) 
855;  Wright  v.  Jones,  56  Tex.  Civ.  App.  616, 
120  S.  W.  1139. 

This  principle  has  been  applied  to  replevin 
bonds:  Cahill's  Appeal,  48  Mich.  616,  12  K. 
W.  877,  recognizances, — State  v.  Peyton,  32 
[56]  Mo.  App.  622;  Irwin  v.  State,  10  Neb. 
325,  6  N.  W.  370;  indemnity  bonds,— Wood- 
man V.  Calkins,  13  Mont.  363,  34  Pac.  187, 
40  Am.  St.  Rep.  449;  attachment  bonds, — 
Adams  v.  Kellogg,  63  Mich.  105,  29  N.  W. 
679;  and  appeal  bonds, — Webster  v.  Wailea, 
35  Fla.  267, 17  So.  571;  Harrison  v.  Kentucky 
Bank,  3  J.  J.  Marsh  (Ky.)  376;  Lindsay  v. 
Price,  33  Tex.  280;  Johnson  v.  Johnson,  31 
Ohio  St.  131. 

The  bond  in  this  case  was  not  delivered  con- 
trary to  instructions  and,  so  far  as  this  record 
discloses,  was  intended  to  be  delivered  in 
just  the  form  in  which  it  now  appears.  It 
was,  therefore,  valid  and  enforceable  and  of 
the  same  legal  effect  as  if  it  had  been  signed 
by  the  appellant,  the  principal  obligor. 

It  met  the  requirements  of  the  statute,  and 
should  be  held  sufficient.  What  is  said  in 
Novak  V.  Pitlick,  120  la.  286,  94  N.  W.  916, 
98  Am.  St.  Rep.  360,  does  not  run  counter 
to  the  rules  here  announced;  but  rather  is 
confirmatory  of  them.  That  cause  was  de- 
cided on  the  theory  that  according  to  the 
understanding  of  the  parties  the  bond  was  to 
be  signed  by  the  principal  obligor  before  de- 
livery to  the  obligee,  of  which  fact  the  obligee 
had  notice  from  the  face  of  the  instrument 
itself.  Here  there  is  no  such  contention. 
There  is  nothing  on  the  face  of  the  instru- 
ment or  in  the  attendant  circumstances  to  in- 
dicate that  anyone  else  was  to  sign  the  in- 
strument. The  bond  does  not  name  anyone 
as  principal,  and  it  is  a  clear  undertaking  to 
pay  whatever  amount  was  legally  adjudged 
against  Melloon,  during  the  further  progress 
of  the  case. 

It  could  undoubtedly  have  been  enforced 
against  the  sureties  without  joining  Melloon, 
and  the  amount  of  the  judgment  obtained 
against  Melloon  would  be  conclusive  against 
both  him  and  his  sureties;  and  if  they  paid 
the  judgment,  they  would  be  entitled  to  re- 
cover against  him,  by  simply  producing  their 
bond  showing  that  they  were  sureties  for  the 
payment  of  the  judgment.     We  agree  with 
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the  trial   court  in   'ts   conclusion,   and  the 
judgment  must  be,  and  it  is 

Affirmed. 

Laddy  Gaynor  and  Salinger,  JJ.,  c<mcur. 
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Introductory. 

The  earlier  cases  passing  on  tbe  failure  of 
the  principal  to  sign  an  obligation  as  affect- 
ing liability  of  a  surety  thereon  are  reviewed 
in  the  notes  to  Clark  v.  Hennessey  Bank,  2 
Ann.  Cas.  219;  Deer  Lodge  County  v.  U.  S. 
Fidelity,  etc.  Co.  Ann,  Cas.  1912A  1010;  and 
Weir  V.  Mead,  40  Am.  St.  Rep.  46.  The  pres- 
ent note  collates  the  recent  cases  on  that 
point. 

In  Absence  of  Statute, 

It  is  obvious  that  the  substantial  interest 
of  a  surety  in  having  the  principal  sign  the 
obligation  is  satisfied  if  the  principal  is  in 
any  manner  so  bound  that  he  is  primarily 
liable  to  the  obligee  and  is  liable  over  to  the 
surety  in  the  event  of  a  payment  by  the 
latter.  Therefore  the  recent  cases  are  in 
substantial  accord  in  holding  that  if  the 
principal  is  independently  bound  to  a  primary 
liability  his  failure  to  sign  the  obligation  does 
not  exonerate  the  surety.  Empire  State 
Surety  Co.  v.  Carroll,  194  Fed.  693,  114  C. 
C.  A.  435;  Boothbay  Harbor  v.  Marson, 
112  Me.  505,  92  Atl.  623;  Crudup  t.  Okla- 
homa Portland  Cement  Co.  (Okla.)  156 
Pac.  899;  Bradley  v.  Hollcran,  59  Pa. 
Super.  Ct.  1;  Adams  Co.  v.  Nesbit  (S.  D.) 
159  N.  W.  869;  Marsh  v.  Phillips  (Tex.)  144 
S.  W.  1160;  Star  Grocer  Co.  v.  Bradford,  70 
W.  Va.  496,  74  S.  E.  609,  39  L.R.A.(N.S.) 
184.  And  see  the  reported  case.  Compare 
Husak  V.  Clifford,  179  Ind.  173,  100  N.  £. 
466. 

In  Crudup  ▼.  Oklahoma  Portland  Cement 
Co.  (Okla.)  156  Pac.  899,  in  passing  on  the 
legal  effect  of  a  bond  given  in  connection 
with  a  building  contract,  which  was  not 
signed  by  the  principal  obligor,  the  court 
said :  "The  true  rule  seems  to  be  that  if  the 
principal  obligor  would  be  primarily  bound 
lor  the  obligation  sought  to  be  secured  by 
the  giving  of  the  bond,  as  fully  without  sign- 
ing the  bond  as  if  signed  by  him,  then  the 
signing  of  such  bond  would  be  a  mere  form 
and  an  omission  to  do  so  by  the  principal 
Ann.  Cas.  1917C.— 68. 


would  render  it  only  technically  defective^ 
but  such  omission  could  in  no  case  prejudice 
the  rights  of  the  sureties." 

In  Adams  Co.  v.  Nesbit  (S.  D.)  169  N.  W. 
869,  the  appellant,  a  surety  company,  sought 
to  evade  the  payment  of  a  fidelity  bond  on  the 
ground  that  it  had  not  been  signed  by  the 
principal,  and  that  in  consequence  the  bond 
had  never  become  operative.  The  court  said: 
''Appellant  contends  that,  owing  to  the  fact 
that  Nesbit  had  not  signed  the  bond,  such 
bond  never  became  operative.  As  before  noted, 
the  bond  was  by  its  terms  a  several  bond. 
Nesbit  was  liable  without  reference  to  the 
bond.  The  bond  was  delivered  to  respondent 
by  appellant  without  first  procuring  Nesbit's 
signature.  There  had  been  bonds  for  previ- 
ous years  furnished  by  appellant,  none  of 
which  had  Nesbit's  signature.  Under  the 
circumstances  the  bond  was  binding  upon 
appellant.  U.  S.  Fidelity,  etc.  Qo.  v.  Hag- 
gart,  163  Fed.  801,  91  C.  C.  A.  289,  and 
numerous  cases  cited  therein." 

In  Star  Grocer  Co.  v.  Bradford,  70  W.  Va. 
496,  74  S.  E.  509,  39  L.R.A.(N.S.)  184,  there 
was  involved  a  bond  given  by  a  salesman  to 
secure  the  faithful  performance  of  his  writ- 
ten contract.  The  surety  company  sought  to 
have  the  bond  declared  void  by  reason  of 
the  failure  of  the  principal  to  sign  it.  In 
sustaining  the  bond,  the  court  reviewed  the 
authorities  and  said:  "Tlie  ground  of  their 
release,  in  case  of  the  omission  of. a  surety 
to  sign,  as  contemplated  by  the  parties,  is  the 
injury  resulting  to  those  who  signed  in  case 
they  were  bound,  because  of  their  inability 
to  exact  contribution  from  the  omitted  co- 
surety, since  he  is  not  bound  at  all.  This  re- 
sult cannot  be  predicated  of  the  omission  of 
the  principal  to  sign,  when  the  law  or  another 
contract  binds  him  as  firmly  and  fully  as 
the  bond  would  have  bound  him,  had  he  exe- 
cuted it,  and  for  the  benefit  of  the  sureties 
under  the  law  of  subrogation  as  well  as  that 
of  the  obligee.  Every  rule  and  exception  is 
coextensive  only  with  the  reason  underlying 
it,  and,  as  there  is  no  substantial  reason  for 
discharge  of  the  sureties  under  such  circum- 
stances, they  should  be  held  liable.  The 
equitable  remedies  for  subrogation  and  in- 
demnity are  as  fully  available  and  efficacious 
as  if  the  principal  had  executed  the  bond. 
In  no  substantial  sense,  therefore,  are  the 
sureties  affected  by  the  omission." 

In  La  Belle  Iron  Works  v.  Quarter  Sav. 
Bank,  74  W.  Va.  669,  82  S.  E.  614,  an  excep- 
tion to  the  general  rule  was  applied.  The 
action  was  on  an  indemnity  bond,  and  the 
surety  company  alleged  in  defense  that  the 
bond  had  not  been  properly  executed  by  the 
principal,  that  the  execution  had  been  unau- 
thorized, and  that  there  had  been  no  ratifica- 
tion of  the  unauthorized  act.    The  court  held 
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the  plea  of  non  est  factum  to  be  good,  and  in 
distinguishing  the  case  from  Star  Grocery 
Co.  v.  Bradford,  supra,  said:  **If  a  bond 
purporting  to  be  the  bond  of  one  as  principal 
and  another  as  surety  be  signed  by  the  surety 
only  and  delivered  by  him  to  the  principal 
with  the  understanding  that  it  is  to  be  signed 
by  the  principal  also,  it  will  not  bind  the 
surety,  though  delivered  by  the  principal  to 
the  obligee,  because  its  infirmity  appears  on 
its  face,  and  of  which  the  obligee  must  take 
notice."  The  court  further  distinguished  the 
case  at  bar  from  Star  Grocery  Co.  v.  Bradford, 
on  the  ground  that  in  the  last  mentioned  ease, 
the  surety  was  bound  because  the  principal 
was  bound,  independently  of  and  aside  from 
the  bond  itself. 

A  distinction  has  been  drawn  between  bonds 
signed  by  individuals  as  sureties,  and  bonds 
in  which  the  surety  is  an  indemnity  company 
with  respect  to  the  effect  of  a  failure  of  the 
principal  to  sign.  In  Husak  v.  Clifford,  179 
Ind.  173,  100  N.  E.  466,  it  appeared  that  a 
joint  and  several  bond  given  on  an  appeal 
had  not  been  signed  by  the  principal  against 
whom  a  judgment  had  been  rendered.  In  an 
action  on  the  bond  against  an  individual 
surety  the  court  in  declaring  it  to  be  in- 
valid said:  **Thi8  state  has  also  approved 
the  rule  that  if  the  bond  discloses  by  its 
face  that  all  those  named  in  it  as  obligors 
have  not  signed  it,  this  is  sufficient  to  put 
the  obligee  on  inquiry  and  is  constructive 
notice  of  the  condition.  The  apparent  defect 
would  lead  a  person  of  ordinary  prudence  to 
investigate  and  thus  discover  the  condition, 
and  that  the  delivery  was  unauthorized.  If 
the  obligee  fail  to  investigate,  the  surety  who 
signed  on  condition  is  not  bound."  On  the 
other  hand,  in  American  Surety  Co.  v.  Pang- 
burn,  182  Ind.  116,  Ann.  Cas.  1916E  1126, 
105  N.  E.  769,  the  bond  in  suit  was  executed 
by  a  surety  company  to  indemnify  the  obligee 
as  county  treasurer  against  loss  by  embezzle- 
ment or  theft  by  the  principal.  The  instru- 
ment exhibited  showed  the  name  of  the  prin- 
cipal in  the  body  of  the  bond  but  not  signed  at 
the  conclusion  thereof,  though  there  appeared 
&  blank  for  such  signature,  and  the  attesta- 
tion thereof.  In  sustaining  a  decision  over- 
ruling the  appellant's  demurrer,  the  court 
said:  "An  ordinary  accommodation  surety 
is  entitled  to  stand  on  the  strict  letter  of 
his  contract,  but  appellant  is  a  surety  for 
hire.  The  overwhelming  weight  of  recent 
American  authority  does  not  accord  such 
surety  the  right  to  invoke  the  rule  of  strictis- 
simi  juris,  but  places  such  contract  in  the 
insurance  class  and  measures  the  right  of 
such  surety  by  the  law  applicable  to  insurance 
<?ontracts." 

So  in  Rule  v.  Anderson,  160  Mo.  App.  347, 
142  S.  W.  358,  while  sustaining  the  Missouri 
rule  that  a  bond  given  by  a  contractor  to 


8i>c'ure  the  performance  of  a  contract,  which 
recites  that  it  is  executed  by  the  contractor 
as  principal,  and  by  another  as  surety  is 
void  as  to  the  surety  if  not  signed  by  the 
principal,  the  court  said:  "But  manifestly 
this  rule  has  no  application  to  a  contract 
of  indemnity  such  as  we  have  found  the 
present  contract  to  be.  We  cannot  give  ovr 
sanction  to  the  idea  that  the  surety  companv 
may  collect  and  retain  the  premium  charged 
for  the  bond;  treat  the  instrument  as  one 
properly  executed*  until  a  loss  occurred  and 
then  repudiate  liability  on  the  ground  that 
the  bond  was  not  signed  by  the  contractor." 
The  court  further  said:  "The  contracts  of 
surety  companies  are  contracts  of  indemnity 
and,  as  such,  fall  under  the  rules  of  construc- 
tion applicable  to  contracts  of  insurance. 
Since  they  are  prepared  by  the  companies  and 
generally  abound  with  conditions  and  stipula- 
tions devised  for  the  restriction  of  the 
obligation  assumed  by  the  company,  such 
stipulations  must  not  be  extended  to  favor 
limitations  providing  for  forfeiture  of  the  con- 
tract. They  must  be  strictly  construed  and 
no  unreasonable  right  of  forfeiture  should  be 
allowed." 

In  Roennigke  v.  Essig,  168  Mo.  App.  363, 
151  S.  W.  765,  it  was  held  to  be  sufficient  to 
bind  the  surety  that  the  principal  signed  a 
contract  on  the  same  sheet  with  the  bond  and 
referred  to  therein.  The  court  said:  **It  is 
first  argued  the  court  should  have  directed 
a  verdict  for  defendant  Essig,  the  surety,  for 
the  reason  that  the  names  of  Christophel  and 
Pearson,  principals,  were  not  affixed  to  the 
bond.  It  appears  the  building  contract  and 
the  bond  in  suit  were  executed  by  the  use 
of  printed  forms  both  on  the  same  sheet  of 
paper.  In  other  words,  the  builder's  contract 
is  printed  on  one  side  of  a  sheet  of  paper  and 
the  bond  for  the  faithful  fulfilment  of  the 
contract  on  the  reverse  side  thereof.  Each 
of  these  documents  in  apt  terms  refers  to 
the  other.  Christophel  and  Pearson,  the  con- 
tractors, together  with  the  plaintiff,  signed 
and  executed  the  contract.  The  bond  on  the 
reverse  side  of  the  sheet,  however,  is  not 
signed  by  Christophel  and  Pearson,  but  they 
are  referred  to  in  the  body  thereof  as  the 
contractors  and  as  the  principals  who  signed 
the  above  contract,  the  provisions  of  which 
the  bond  undertakes  to  assure.  However,  it 
is  obvious  from  the  form  of  the  bond  that  it 
was  not  contemplated  that  the  contractors, 
Christophel  and  Pearson,  should  do  more 
than  sign  the  contract  which  by  the  terms 
of  the  two  writings  became  parcel  of  the 
bond.  In  other  words,  it  appears  from  the 
papers  themselves  that  it  was  not  contemplat- 
ed the  principals  should  affix  their  signatures 
to  the  bond,  provided  thej  signed,  as  they 
did,  the  builder's  contract  on  the  reverse  side 
of  the  sheet.    Some  of  the  authorities  declare 
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that,  where  the  principal  omitted  to  sign  a 
common-law  bond  when  it  clearly  appeared 
that  the  parties  contemplated  that  he  should 
so  sign  it,  the  sureties  are  not  bound,  though 
they  had  affixed  their  signatures  thereto.  The 
theory  with  respect  to  such  cases  is  that, 
as  the  contract  of  suretyship  is  secondary  in 
its  nature,  there  is  no  obligation  entailed 
against  the  surety,  unless  the  principal  is 
bound  in  the  first  instance.  But  the  rule 
is  without  force  here,  for  it  is  obvious  that 
the  principals,  Christophel  and  Pearson,  were 
bound  to  the  faithful  execution  of  the  con- 
tract, and  the  contract  is  parcel  of  the  bond. 
Til  is  contract  stipulates  the  full  and  identical 
obligation  which  the  surety  undertook  to 
assure.  From  this  it  appears  the  principals, 
Christophel  and  Pearson,  were  bound  in  the 
first  instance,  and  therefore  Essig,  the  surety, 
was  bound  by  signing  the  bond  to  the  secon- 
dary obligation.  The  bond,  printed  on  the 
same  sheet  with  the  contract,  reveals  that  it 
was  a  completed  instrument  when  executed 
by  the  surety  alone." 

In  Thomas  y.  Lee,  74  Wash.  286,  133  Pac. 
446,  134  Pac.  510,  it  appeared  that  a  super - 
aedeas  bond  on  appeal  had  not  been  signed 
by  the  wife  of  one  of  the  principals.  In 
the  appellate  eourt,  a  motion  to  dismiss  the 
appeal  (mi  this  ground  was  made  but  denied. 
Tlie  court  said:  'The  bond  is  conditioned  to 
pay  the  judgment;  the  objection,  therefore, 
goes  to  the  form  rather  than  to  the  substance 
of  the  undertaking.  We  tliink  the  bond  fair- 
ly indicates  that  it  is  given  on  behalf  of  all 
the  appellants,  and  is  within  the  spirit,  if  not 
the  letter,  of  the  case  of  Fidelity,  etc.  Co.  v. 
Seattle,  etc.  R.  Co.  50  Wash.  391,  97  Pac. 
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In  Hannis  Distilling  Co.  v.  Lanning,  191 
Ala.  280,  68  So.  137,  the  sureties  on  request 
of  a  person  who  had  been  sued,  signed  a  bond 
for  the  dissolution  of  a  garnishment,  which 
was  duly  approved  by  the  clerk  of  the  court 
and  filed.  In  an  action  on  the  bond,  the  sure- 
ties sought  to  evade  liability  on  the  ground 
that  their  principal  had  not  signed  the  bond. 
The  court  holding  them  to  be  liable  said: 
"The  manifest  purpose  and  intention  of  the 
statute  (section  1505  of  the  Code)  is  to  take 
away  from  sureties  who  sign  any  bond  within 
the  scope  and  operation  of  the  statute  the 
defense  that  they  executed  and  delivered  the 
bond  conditionally;  and  the  statute  is  to  be 
liberally  construed." 


v. 
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Wills  —  Probate  —  Appeal  to  IHstriot 
Conrt  -*  Parties. 

Upon  appeal  to  the  district  oourt  from  an 
order  or  judgment  of  the  county  court  admit- 
ting a  will  to  probate,  the  only  necessary 
partiiBs  are  the  executor,  or  administrator 
with  the  will  annexed,  who  was  the  peti- 
tioner or  proponent  of  the  will,  and  the  con- 
testants, who  opposed  its  admission;  and, 
they  being  parties,  the  judgment  of  the  dis- 
trict court  admitting  or  refusing  to  admit 
a  will  to  probate  has  the  same  effect  as  if 
all  persons  interested  in  the  establishment 
of  the  will  were  made  formal  parties  to  the 
proceedings;  and,  while  such  judgment  re- 
mains in  force,  subject  only  to  reversal  by 
this  court  and  the  statutory  remedy  of  con* 
testing  the  will  after  probate,  it  is  conclusive 
upon  the  world. 

Appeal  and  Error  -*  Right  to  Prose- 
onte  Error  -*  Administrator  ^rlth 
Will  Annexed. 

Upon  appeal  from  a  judgment  of  the  dis- 
trict court  refusing  to  admit  a  will  to  pro- 
bate, the  administrator  with  the  will  an- 
nexed is  entitled  to  bring  a  writ  of  error  and 
is  the  only  necessary  party  plaintiff  in  error. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Tulsa  county: 
POB,  Judge. 


Probate  proceeding.  Albert  H.  Bell,  ad- 
ministrator, proponent,  and  Ethel  Davis  et 
al.,  contestants.  Judgment  for  contestants. 
Proponent  brings  error.  Motion'  by  contest- 
ants to  dismiss  appeal.  The  facts  are  stated 
In  the  opinion.    Motion  qvebbuled. 

Davidson  d  Williama  for  plaintiff  in  error. 
Biddiaon  d  Campbell  and  W.  J.  Oregg  for 
defendants  in  error. 

[222]  BuEAKMOBE,  J. — This  case  presents 
error  from  the  district  court  of  Tulsa  county, 
and  now  comes  on  to  be  heard  before  this 
court  upon  motion  of  defendants  in  error  to 
dismiss  the  appeal  for  the  reasons:  (1) 
That  the  plaintiff  in  error  has  no  appealable 
interest  and  is  not  a  proper  party  to  this 
proceeding  on  appeal;  and  (2)  that  all  of 
the  parties  whose  interests  would  be  affected 
by  a  reversal  of  the  judgment  of  the  trial 
court  are  not  made  parties  in  this  court. 

The  facts,  as  disclosed  by  the  record,  are: 
That  one  Tuckabachc  executed  a  certain  in- 
strument purporting  to  be  his  last  will  and 
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testament,  by  the  terms  of  which  he  devised 
and  bequeathed  to  his  grand  children,  Tob 
Coney  and  Jennie  Hickory,  certain  lands,  and 
to  one  Martha  Sevier  lands  and  personal 
property,  and  to  his  great-grandchildren, 
Lucinda    Hickory,    Lavina    Hickory,    Sallie 

Hickory,    and   Hickory,    certain    other 

lands,  and  named  [223]  one  M.  F.  Smith  as 
executor.  After  the  death  of  Tuckabache, 
the  said  M.  F.  Smith  petitioned  the  county 
court  of  Tulsa  county  for  the  probate  of  said 
instrument  as  the  last  will  and  testament  of 
said  Tuckabache.  The  defendants  in  error, 
Ethel  Davis  (who  had  purchased  the  interest 
of  Jennie  Hickory  in  the  estate  of  Tucka- 
bache), Tom  Coney,  and  Jennie  Hickory  filed 
their  objections  to  the  probate  of  said  will. 
The  cause  was  heard  in  the  county  court, 
and  an  order  made  admitting  the  instrument 
to  probate  as  the  last  will  and  testament  of 
said  Tuckabache,  and  appointing  said  M.  F. 
Smith  executor.  The  contestants,  defendants 
in  error  here,  appealed  to  the  district  court 
of  Tulsa  county.  Pending  the  hearing  of  said 
appeal,  the  executor,  M.  F.  Smith,  died,  and 
the  plaintiff  in  error,  Albert  H.  Bell,  was 
appointed  by  the  county  court  administrator 
with  the  will  annexed,  and  by  order  of  the 
district  court  the  cause  was  revived  in  the 
name  of  Albert  H.  Bell,  as  administrator; 
the  order  directing  that  all  further  proceed- 
ings therein  be  in  the  name  of  such  adminis- 
trator. Upon  trial  in  the  district  court  it 
was  adjudged  that  the  will  was  not  entitled 
to  probate,  and  from  this  judgment  the  ad- 
ministrator, Albert  H.  Bell,  alone  appeals. 
By  Rev.  Laws  1910,  it  is  provided: 
"Sec.  6200.  Any  executor,  devisee  or  lega^ 
tee  named  in  a  will,  or  any  other  person 
interested  in  the  estate  may,  at  any  time 
after  the  death  of  testator,  petition  the 
court  having  jurisdiction  to  have  the  will 
proved.    .     .     .** 

''Sec.  6210.  If  any  one  appears  to  contest 
the  will,  he  must  file  written  grounds  of 
opposition  to  the  probate  thereof,  and  serve 
a  copy  on  the  petitioner  and  other  residents 
of  the  county  interested  in  the  estate,  any 
one  or  more  of  whom  may  demur  thereto 
upon  any  of  the  grounds  of  demurrer  allowed 
bv  law  in  civil  actions.  If  the  demurrer  be 
sustained,  the  court  must  allow  the  contest- 
ant a  reasonable  time,  not  exceeding  ten 
days,  within  which  to  amend  his  written 
opposition.  If  the  demurrer  is  overruled, 
the  petitioner  and  others  interested  may 
jointly  or  separately  answer  the  contestant's 
grounds,  traversing  or  otherwise  obviating 
or  avoiding  the  objections.  Any  issues  of 
fact  thus  raised,  involving:  First.  The  com- 
petency of  the  decedent  to  make  a  last  will 
and  testament.  Second.  The  freedom  of  the 
decedent  at  the  time  of  the  execution  of  the 
will  from  duress,  menace,  fraud,  or  undue 
influence.     Third.     The  due  execution  [224] 


and  attestation  of  the  will  by  the  decedent 
or  subscribing  witness.  Or,  fourth.  Any 
other  questions  substantially  affecting  the 
validity  of  the  will  must  be  tried  and  deter- 
mined by  the  court.  On  the  trial  the  con- 
testant is  plaintiff,  and  the  petitioner  is 
defendant." 

"Sec.  6241.  Administrators  with  the  will 
annexed  have  the  same  authority  over  the 
estates  which  executors  named  in  the  will 
would  have,  and  their  acts  are  effectual  for 
all  purposes.  Their  letters  must  be  signed 
by  the  judge  of  the  county  court,  and  bear 
the  seal  thereof." 

"Sec.  6301.  The  executor  or  administrator 
must  take  into  his  possession  all  the  estate 
of  the  decedent,  real  and  personal,  except  the 
homestead  and  and  personal  property  not 
assets,  and  collect  all  debts  due  to  the  dece- 
dent or  to  the  estate.    .    .    ." 

"Sec.  6501.  An  appeal  may  be  taken  to  the 
district  court  from  a  judgment,  decree  or 
order  of  the  county  court:  First.  Granting, 
or  refusing,  or  revoking  letters  testamentary. 
.  Second.  Admitting,  or  refusing  to 
admit,  a  will  to  probate. 

"Sec.  6502.  Any  party  aggrieved  may  ap- 
peal as  aforesaid,  except  where  the  decree  or 
order  of  which  he  complains,  was  rendered 
01*  made  upon  his  default." 

"Sec.  6505.  The  appeal  must  be  made: 
First.  By  filing  a  written  notice  thereof 
with  the  judge  of  the  county  court,  stating 
the  judgment,  decree,  or  order  appealed  from, 
or  some  specific  part  thereof,  and  whether 
the  appeal  is  on  a  question  of  law,  or  of 
fact,  or  both,  and,  if  of  law  alone,  the  par- 
ticular grounds  upon  which  the  party  intends 
to  rely  on  his  appeal.  And,  second.  By  ex- 
ecuting and  filing  within  the  time  limited  in 
the  preceding  section,  such  bond  as  is  required 
in  the  following  sections.  It  shall  not  be 
necessary  to  notify  or  summon  the  appellee 
or  respondent  to  appear  in  the  district  court, 
but  8uch  respondent  shall.be  taken  and  held 
to  have  notice  of  such  appeal  in  the  same 
manner  as  he  had  notice  of  the  pendency  of 
the  proceedings  in  the  county  court." 

The  statute  also  provides  (section  6219) 
for  a  contest  after  a  will  has  been  admitted 
to  probate,  and  establishes  the  procedure  in 
regard  to  notice,  designating  specifically  that 
citation  issue  to  the  executor,  or  adminis- 
trator with  the  will  annexed,  and  to  the 
legatees  and  devisees  mentioned  in  the  will, 
and  the  heirs  residing  in  the  state,  or  their 
personal  representatives,  if  any  of  them  are 
dead. 

[225]  Primarily,  this  is  a  proceeding  for 
the  probate  of  a  will  in  which  the  executor 
is  the  petitioner,  or  proponent  of  the  will, 
and  in  which  the  defendants  in  error,  as  con- 
testants, appear  in  opposition  to  its  probate. 

In  a  proceeding  as  in  the  instant  case,  in 
the    county    court,   a   copy    of    the   written 
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grounds  of  opposition  must  be  served  upon 
the  petitioner  and  other  residents  of  the 
county  interested  in  the  estate,  and  "on  the 
trial  the  contestant  is  plaintiff^  and  the  peti- 
tioner is  defendant." 

An  appeal  to  the  district  court  is  taken  by 
filing  a  written  notice  thereof  with  the  judge 
of  the  county  court  and  by  executing  the 
bond  required.  No  notice  or  summons  to  the 
petitioner  in  the  county  court  is  required, 
''but  such  respondent  shall  be  taken  and  held 
to  have  notice  of  such  appeal  in  the  same 
manner  as  he  had  notice  of  the  pendency  of 
the  proceedings  in  the  county  court." 

The  executor  was  defendant  in  the  county 
court,  made  so  by  specific  provision  of  the 
statute,  and  had  he  lived  it  would  have  been 
his  duty,  acting  in  his  representative  capac- 
ity, to  appear  and  champion  the  will  upon 
appeal  in  the  district  court.  It  cannot  be 
doubted  that  the  administrator  with  the  will 
annexed  takes  the  place  of  the  executor 
named  in  the  will  for  all  purposes,  and  that 
his  powers,  obligations,  and  duties  are  the 
same  as  those  of  such  executor.  He  became 
the  proponent  of  the  will,  and  stands  in  the 
place  of  the  original  petitioner  under  the 
terms  of  the  statute. 

Our  statute,  section  6502,  supra,  was  taken 
from  Dakota.  The  Supreme  Court  of  South 
Dakota,  in  Halde  v.  Schultz,  17  S.  D.  465, 
97  N.  W.  369,  a  case  in  which  an  executor 
alone  appealed  from  the  judgment  of  a  coun- 
ty court  refusing  to  admit  a  will  to  probate, 
used  the  following  language: 

"The  first  question,  as  we  have  seen,  is: 
Did  the  court  err  in  denying  the  motion  to 
dismiss  the  appeal  from  the  county  court  to 
the  circuit  court  upon  the  ground  that  the 
respondent,  Schultz,  was  not  authorized,  as 
executor,  to  take  an  appeal  f  Section  345  of 
the  Probate  Code  provides:  *An  appeal  may 
be  taken  to  the  circuit  court  from  a  judg- 
ment or  order  of  the  county  [226]  court 
.  .  .  (2)  admitting  or  refusing  to  admit 
a  will  to  probate.  .  .  .'  And  section  346 
provides:  *Any  party  aggrieved  may  appeal 
as  aforesaid  except  where  the  decree  or  order 
of  which  he  complains  was  made  upon  his 
default.'  The  respondent,  being  named  as 
executor  in  the  will,  necessarily  was  ag- 
grieved by  the  judgment  of  the  county  court 
adjudging  the  will  invalid.  He  had  a  direct 
interest  in  having  the  will  sustained,  and  the 
same  probated." 

In  Burmeister  v.  Gust,  117  Minn.  247,  135 
K.  W.  980,  in  passing  upon  the  right  of  an 
executor  to  appeal,  the  Supreme  Court  of 
Minnesota,  in  a  well-reasoned  and  exhaustive 
opinion,  says: 

"At  the  outset  we  are  met  with  a  motion 
to  dismiss  this  appeal,  on  the  ground  that 
the  executor  had  no  right  to  appeal,  either 
to  the  district  court  or  to  this  court.  The 
statute  (Rev.  Laws  1905,  sec.  3872)  provides 


that  an  appeal  may  be  taken  from  an  order 
refusing  to  admit  a  will  to  probate  'by  any 
party  aggrieved,'  and  to  the  same  effect  is 
section  3873.  But  whether  an  executor, 
nominated  by  a  will  and  offering  the  same 
for  probate,  is  'aggrieved'  by  a  denial  of  pro- 
bate, seems  never  to  have  been  passed  upon 
in  this  state.  Edgerly  v.  Alexander,  82 
Minn.  96,  84  N.  W.  653;  In  re  Hardy,  35 
Minn.  193,  28  K.  W.  219;  and  Anderson  v. 
Meeker  County,  46  Minn.  237,  48  N.  W.  1022, 
cited  by  contestants,  do  not  pass  on  this 
point.  It  behooves  us,  therefore,  first  to  look 
to  the  status  of  an  executor  with  reference 
to  the  will  nominating  him,  before  we  take 
up  the  question  of  this  right  to  appeal.  The 
statute  (Rev.  Laws  1905,  sec.  3675)  express- 
ly authorizes  him  to  offer  the  will  for  pro- 
bate, and  to  this  extent,  at  least,  makes  him 
the  'champion  of  the  will.'  The  language  of 
the  statute  is  that  'any  executor,  devisee,  or 
legatee  named  in  a  will,  or  any  other  person 
interested,'  may  offer  the  same  for  probate. 
When  therefore  an  executor  offers  a  will  for 
probate,  he  necessarily  has  some  status  with 
reference  to  the  matter  before  the  court,  and 
the  question  is:  What  is  that  status?  In 
Wills  V.  Spraggins,  3  Grat.  (Va.)  556,  it  was 
held  that  the  rejection  of  a  paper  propounded 
as  a  will  by  the  nominated  executor  was  con- 
clusive upon  an  infant  legatee,  who  was  not 
a  party  to  the  proceedings;  such  conclusion 
being  based  upon  the  representative  character 
of  the  executor.  Baldwin,  J.,  in  delivering 
the  opinion  of  the  court,  says,  at  page  569, 
speaking  of  the  executor:  'He  is  the  repre- 
sentative of  the  will,  and  of  all  the  interests 
created  by  it,  and,  moreover,  the  legal  owner 
of  the  testator's  personal  estate.  It  is  there- 
fore his  right  and  his  [227]  duty  to  obtain  for 
the  instrument  the  sanction  prescribed  by 
law.'  Again,  at  page  575,  he  says :  'He  is  the 
champion  of  the  common  cause,  and  charged 
to  keep  the  lists  against  all  antagonists.' 
Similarly,  in  Rong  v.  Haller,  106  Minn.  464, 
119  N.  W.  405,  it  was  held  that,  under  the 
circumstances  shown  by  the  record  in  that 
case,  a  notice  of  appeal  from  the  probate 
court,  given  to  the  executor,  was  jBufficient; 
Jaggard,  J.,  saying  (106  Minn.  457,  119  N. 
W.  406)  that  the  executor  was  the  'sole 
champion  of  the  will.'  See  also  Shirley  v. 
Healds,  34  N.  H.  407;  Ward  v.  Brown,  53 
W.  Va.  227,  44  S.  E.  488.  It  would  seem 
therefore  that,  even  in  the  absence  of  prece- 
dent squarely  in  point,  we  would  have  to 
hold  that  the  executor,  as  the  champion  of 
the  will,  has  the  right  to  appeal  from  an 
order  denying  probate  of  the  same.  The  stat- 
ute, as  we  have  seen,  gives  the  right  of  ap- 
peal to  any  one  'aggrieved.'  Rev.  Laws  1905, 
sees.  3872,  3873.  That  portion  of  the  latter 
section  expressly  providing  that  the  repre- 
sentative of  a  decedent  may  appeal  from  an 
order  relative  to  the  allowance  or  disallow- 
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ance  of  claims  against  the  estate  is  intended 
to  provide   for  an   appeal,     .     .  rather 

than   to   limit  his   right  to  appeal   as  one 
'aggrieved.' 

"But  we  are  not  without  precedents  from 
other  states  to  aid  us.  In  Shirley  v.  Healds, 
supra,  it  was  held  that  the  executor  named 
in  the  will  was  entitled  to  appeal  from  an 
order  denying  probate  thereof.  'He,'  the  ex- 
ecutor, said  the  court,  at  34  N.  H,  412,  *is 
not  only  the  sole  trustee  for  all  persons  hav- 
ing an  interest  under  the  will,  but  he  is  the 
only  legal  representative  of  the  estate  of  the 
deceased.  As  such,  it  is  his  duty  to  cause 
the  will  to  be  proved,  and  he  is  aggrieved  in 
his  rights  and  in  his  property  by  any  decree 
which  divests  him  of  his  title  in  the  estate 
of  the  deceased  under  the  will.'  In  the  case 
of  Matter  of  Stapleton,  71  App.  Div.  1,  75 
N.  Y.  S.  657,  it  was  held  that  the  executor 
named  in  the  instrument  propounded  as  a 
will  was  'aggrieved'  by  the  denial  of  probate, 
and  this  case  was  squarely  followed  in  the 
oases. of  Matter  of  Rayner,  93  App.  Div.  114, 
87  N.  Y.  S.  23,  and  Matter  of  Eckler,  126 
App.  Div.  199,  110  N.  Y.  S.  660.  In  Ward 
V.  Brown,  supra,  it  is  held  that  an  executor 
may  propound  the  will  and  appeal  from  an 
order  denying  probate  thereof.  In  this  case 
the  court  reviews  the  cases  cited  against  such 
right,  and  shows  their  inapplicability,  and 
adverts  to  the  failure  of  the  respondents  to 
cite  a  single  case  denying  such  right.  In 
Green  v.  Blackwell,  32  N.  J.  Eq.  768,  holding 
that  an  executor,  representing  the  interests 
of  persons  not  otherwise  represented,  may 
appeal  from  a  decree  injuriously  affecting 
their  interests,  the  court  says,  at  page  772: 
'Whoever  [228]  stands  in  a  cause  as  the 
legal  representative  of  the  interests  which 
may  be  injuriously  affected  by  the  decree 
made,  ...  is  aggrieved,  and  therefore 
may  appeal.'  In  Smith  v.  Sherman,  4  Cush. 
(Mass.)  408,  it  was  held  that  an  adminis- 
trator appointed  in  another  state  upon  the 
estate  of  a  person  there  deceased  might  ap- 
peal from  an  order  of  the  probate  court  of 
Massachusetts  appointing  an  administrator 
there.  At  page  411  the  court  says:  'A 
party  is  held  aggrieved,  whose  rights  are 
necessarily  affected  by  the  decree. 
And  this  is  equally  true,  whether  the  rights 
to  be  affected  are  those  which  the  party  has 
in  a  personal  or  representative  capacity.' 
See  also  Whisler  v.  Whisler,  162  Ind.  136, 
143,  67  N.  E.  984,  70  N.  E.  152. 

"In  the  light  of  these  authorities,  against 
which  we  have  found  none  to  the  contrary, 
we  hold  that  Charles  Burmeister  had  the 
right  to  appeal  from  the  order  of  the  probate 
court  denying  probate  of  the  said  will  of 
Fritz  Bretzman,  and  likewise  had  the  right 
to  appeal  to  this  court  from  the  order  of  the 
district  court  made  upon  the  appeal  from 
the  probate  court.    It  may  be  noted,  in  this 


connection,  that  the  very  absence  of  later 
authorities  upon  the  question  under  consid- 
eration would  seem  to  indicate  that  the  ex- 
ecutor's right  to  appeal  in  a  case  like  this 
is  very  generally  accepted  without  question. 
At  least  such  seems  to  be  the  case  in  this 
state.  See  Tobin  v.  Haack,  79  Minn.  101,  81 
N.  W.  758.  See  also  Sheeran  v.  Sheeran,  96 
Minn.  484,  105  N.  W.  677,  where  it  was  held 
that  the  administratrix  of  an  heir  at  law 
might,  as  such  administratrix,  appeal  from 
an  order  admitting  the  ancestor's  will  to  pro- 
bate. At  96  Minn,  487,  105  N.  W.  678,  the 
court  says:  'It  was  within  the  line  of  appel- 
lant's duty  as  special  administratrix  to  take 
an  appeal  from  the  order  for  the  purpose  of 
preserving  the  estate.'  It  seems,  further- 
more, that  if  the  same  can  be  done  by  any 
fair  construction  of  the  statute  such  conse- 
quences as  followed  in  the  case  of  Wills  v. 
Spraggins,  supra,  should  be  avoided,  at  least 
to  the  extent  of  allowing  the  executor  the 
right  of  appeal,  and  thus  to  secure  an  adju- 
dication from  all  the  courts  to  which  the 
matter  in  due  course  may  be  taken,  before 
the  interests  of  those  whom  he  represents  are 
forever  foreclosed." 

We  are  clearly  of  the  opinion  that  the 
administrator  with  the  will  annexed,  stand- 
ing in  the  place  of  the  executor,  is  the  rep- 
resentative of  the  will  and  all  rights  created 
by  it,  and  that  he  is  directly  interested  in 
sustaining  and  having  it  probated,  and  is 
therefore  a  proper  and  necessary  party  to 
this  proceeding  in  error. 

[229]  The  admission  or  rejection  of  a  will 
to  probate  is  a  judicial  determination  of  the 
character  and  validity  of  the  Instrument  pre- 
sented as  a  will,  and  is,  in  effect,  a  judgment 
in  rem.  Ward  v.  Logan  County,  12  Okla. 
267,  70  Pac.  378;  40  Cyc.  1224. 

Until  a  will  is  admitted  to  probate  it  is 
not  effectual  as  an  instrument  of  title. 

The  question  of  property  rights  of  devisees, 
legatees,  heirs,  and  others  which  might  arise 
out  of  a  construction  of  the  terms  of  a  will 
and  which  could  only  be  decided  between 
such  persons  when  made  parties  to  the  rec- 
ord in  a  proper  proceeding  for  such  purpose 
is  not  to  be  determined  in  a  proceeding  for 
the  probate  of  a  will,  where  only  the  abstract 
question  of  a  will  or  no  will  valid  under  the 
law  is  at  issue. 

Our  statute  having  provided  that  the  ex- 
ecutor, or  any  one  interested,  may  petition 
the  county  court  to  have  a  will  proved,  and 
that  any  person  having  an  opposite  interest 
may  contest  its  admission  to  probate,  and 
that  any  party  aggrieved,  or  any  one  affected 
by  the  judgment  or  decree  who  was  not  a 
party  to  the  proceeding,  whether  present  at 
the  hearing  or  not,  may  appeal  to  the  district 
court,  whore  upon  questions  of  both  law  and 
fact  the  matter  is  heard  de  novo  as  if  the 
proceeding  had  originated  in  that  court,  it 
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would  seem  that  the  only  necessary  parties 
to  the  proceeding  in  the  district  court  are 
the  proponent  of  the  will  in  the  county  court 
and  the  party  or  parties  who  appealed  from 
the  order  or  judgment  of  that  court;  and 
that  the  judgment  of  the  district  court  ad- 
mitting or  refusing  to  admit  the  will  to  pro- 
bate must  have  the  same  effect  as  if  all  the 
persons  interested  in  the  establishment  of  the 
will  were  made  formal  parties  in  that  court; 
and  that  such  judgment,  while  it  remains  in 
^orce,  subject  only  to  reversal  in  this  court, 
and  to  the  statutory  remedy  of  contesting 
tlie  will  after  probate,  is  conclusive  upon  the 
whole  world. 

It  follows,  therefore,  that  the  motion  to 
dismiss  the  appeal  must  be  overruled  and  it 
is  so  ordered. 

Kane,  C.  J.,  and  Riddle,  J.,  concur;  Turner 
and  Loofbourrow,  JJ.,  absent  and  not  par- 
ticipating. 


KOTE. 

P«^rer  of  Ezeontor  or  Administrator 
-with  Will  Annexed  to  Appeal  trovt 
Judgment  Refnalne  Probate. 

The  person  named  as  executor  in  a  will  is 
such  an  aggrieved  or  interested  party  that 
he  may  prosecute  ^n  appeal  either  from  a 
judgment  refusing  in  the  first  instance  to 
admit  a  will  to  probate  or  from  a  judgment 
disallowing  or  setting  aside  4  will  which  has 
previously  been  admitted  to  probate.  Ilester- 
borg.  V.  Clark,  166  111.  241,  46  N.  E.  734,  67 
Am.  St.  Rep.  136;  Pryor  v.  Mizner,  79  Ky. 
232,  2  Ky.  L.  Rep.  253;  Cheever  v.  Wash- 
tenaw Circuit  Judge,  45  Mich.  6,  7  N.  W. 
186;  Burmeister  v.  Gust,  117  Minn.  247,  135 
N.  W.  980 ;  Shirley  v.  Healds,  34  N.  H.  407 ; 
Matter  of  Stapleton,  71  App.  Div..  1,  75  N. 
Y.  S.  057;  Matter  of  Rayner,  93  App.  Div. 
114,  87  N.  Y.  S.  23;  Matter  of  Eckler,  320 
App.  Div.  199,  110  N.  Y.  S.  650;  In  re  King, 
13  Phila.  379,  37  Leg.  Int.  424;  Halde  v. 
Schultz,  17  S.  D.  466,  97  N.  W.  369;  Ward 
V.  Brown,  53  W.  Va.  227,  44  S.  E.  488.  See 
also  Richardson  v.  Martin,  55  N.  H.  45; 
Matter  of  Cavanaugh,  72  Misc.  584,  131  N. 
Y.  S.  982.  The  reported  case  upholds  the 
right  of  an  administrator  with  the  will  an- 
nexed to  appeal  from  a  judgment  disallowing 
an  instrument  previously  admitted  to  pro- 
bate. In  Shirley  v.  Healds,  supra,  the  court 
said:  'The  only  interest  claimed  or  specified 
in  the  petition  consists  in  the  fact  that  the 
appellant  was  named  as  executor  in  the  in- 
strument purporting  to  be  the  last  will  and 
testament,  of  Daniel  M.  Shirley,  the  probate 
of  which  was  denied  by  the  decree  appealed 
from,  and  the  simple  question  is,  whether 
that  fact  gave  the  appellant  such  an  interest 
in  the  will  or  prope;:ty  of  the  de<ieased  under 


it — such  an  interest  in  the  subject-matter  of 
the  decree  appealed  from — as  entitled  him  to 
claim  and  prosecute  this  appeal.  .  .  .  Be- 
fore probate  of  the  will,  not  only  is  the  per- 
son named  as  executor  seized  of  all  the  per- 
sonal estate  of  the  deceased,  as  trustee  of 
the  legatees  and  others,  but  he  is  the  repre- 
sentative of  the  whole  estate  disposed  of  by 
the  will.  He  is  not  only  the  sole  trustee  for 
all  persons  having  an  interest  under  the  will,, 
but  he  is  the  only  legal  representative  of  the 
estate  of  the  deceased.  As  such,  it  is  his 
duty  to  cause  the  will  to  be  proved,  and  he 
is  aggrieved  in  his  rights  and  in  his  property 
by  any  decree  which  divests  him  of  his  title 
in  the  estate  of  the  deceased  under  the  will. 
.  .  .  The  statute  makes  it  the  duty  of  the 
person  named  as  executor  of  any  will  to 
cause  the  same  to  be  proved,  and  he  is  to 
present  the  same  for  probate  within  thirty 
days  after  the  4^6&8^  of  the  testator,  or 
after  he  has  knowledge  that  he  is  so  named^ 
unless  he  shall,  within  that  period,  file  in 
the  probate  office  a  written  refusal  of  the 
trust.  Severe  pecuniary  penalties  are  im- 
posed for  any  neglect  of  duty.  Revised  Stat- 
utes, ch.  157,  sees.  3,  4.  It  would  be  quite 
remarkable  if  a  person  were  made  liable  to 
punishment  for  not  doing  what  he  had  not 
sufficient  interest  to  give  him  a  legal  right 
to  do.  .  .  .  We  entertain  no  idoubt  that 
a  person  named  as  executor  in  any  will  is 
not  only  bound  to  present  the  same  for  pro- 
bate, unless  he  refuse  tlie  trust,  but,  as  the 
trustee  of  the  legatees  and  creditors,  having 
the  legal  title  of  all  the  personal  estate  of 
the  deceased  under  the  will,  and  the  legal 
representative  of  the  whole  estate,  he  pos- 
sesses rights  and  interests  to  be  affected  by 
any  decree  disallowing,  rejecting  or  refusing 
the  probate  of  such  will,  which  clearly  entitle 
him  to  appeal  therefrom." 

So  in  the  case  of  In  re  King,  13  Phila. 
(Pa.)  379,  37  Leg.  Int.  424,  it  was  said:  *at 
is  the  duty  of  the  person  named  as  executor 
to  offer  the  testamentary  paper  for  probate; 
and,  if  he  neglects,  can  be  compelled  so  to  do 
upon  the  application  of  a  party  in  interest. 
It  may  be  that  he  has  no  pecuniary  interest 
other  than  the  expected  compensation  for 
services  in  the  settlement  of  the  estate;  but 
this  is  of  little  moment,  and  not  to  be  con- 
sidered, in  view  of  the  trust  reposed  in  him 
by  the  testator.  He  is  a  trustee  for  creditors 
and  legatees,  and  this  confers  such  an  in- 
terest as  may  be  injuriously  affected  by  the 
decision  of  the  register.  The  Act  of  March 
15,  1832,  under  which  the  appeal  has  been 
taken,  gives  the  right  to  *any  person  inter- 
ested,' and  clearly  the  executor  whose  demand 
for  probate  and  letters  testamentary  is  de- 
nied, is  within  the  provision  of  the  act." 

It  is  not  only  the  right  but  the  duty  of  an 
executor  to   appeal   if   in  good   faith   he   is 
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satisfied  that  the  will  has  been  improperly 
rejected.  Pryor  v.  Mizner,  79  Ky.  232,  2  Ky. 
L.  Rep.  253,  wherein  the  court  said:  "It  is 
Bfiade  the  duty  of  the  executor  to  execute  the 
will  of  the  testator,  and  it  is  also  incumbent 
upon  him  to  present  the  will  to  the  county 
court  of  the  testator's  residence  for  probate; 
and  while  he  cannot  act  as  executor  until 
his  qualification  as  such,  it  is  difficult  to 
perceive  how  he  can  qualify  until  the  paper 
is  adjudged  to  be  the  last  will  of  the  devisor; 
and  having  presented  the  paper  to  the  proper 
tribunal  for  probate,  it  would  be  a  derelic- 
tion of  duty  on  the  part  of  the  executor,  if 
he  was  satisfied  that  the  paper  was  the  last 
will  of  the  testator,  to  permit  its  probate 
denied  without  any  additional  effort  to  have 
the  will  recorded.  It  is  true  the  judgment 
of  the  county  court  would  ordinarily  protect 
the  executor;  but  as  the  duty  of  executing 
the  will  has  been  confined  to  him  bv  the 
devisor,  good  faith  requires  that  he  should 
exhaust  the  remedy  afforded  him  by  law  for 
having  the  will  probated,  if  he  is  satisfied  it 
was  improperly  rejected  by  the  county  court." 
See  also  in  this  connection  the  reported  case. 

The  fact  that  all  the  persons  who  would 
have  been  interested  as  heirs  or  distributees 
in  case  the  decedent  had  died  intestate,  and 
all  the  living  persons  whom  his  will  purports 
to  make  beneficiaries,  unite  in  a  settlement 
of  the  estate  and  oppose  the  appeal,  will  not 
deprive  the  -  executors  of  their  right  of  ap- 
peal from  a  judgment  denying  probate  where 
the  instrument  directs  certain  acts  by  the 
executors,  such  as  the  erection  of  a  monu- 
ment, and  makes  provision  for  children  yet 
unborn.  Cheever  v.  Washtenaw  Circuit 
Judge,  45  Mich.  6,  7  N.  W.  186. 

One  claiming  to  be  named  as  executrix  in 
a  will  from  which  the  probate  court  finds 
that  it  cannot  be  determined  with  reasonable 
certainty  that  anyone  is  named  as  executrix 
has  no  right  of  appeal.  See  In  re  Powers, 
145  Wis.  671,  130  N.  W.  888,  wherein  the 
court  said:  "It  is  not  necessary  in  this  case 
to  determine  whether  or  not  one  actually 
named  as  executor  in  a  will  that  is  refused 
probate  is  a  person  'aggrieved*  within  the 
meaning  of  the  statute  and  entitled  to  an 
appeal.  Here  the  appellant  has  failed  to 
show  that  she  was  named  as  executrix,  and 
the  only  ground  upon  which  she  bases  her 
right  to  appeal  is  the  fact  that  she  claims 
she  was  so  named.  Such  a  claim  does  not 
bring  her  within  the  statute.  It  does  not 
appear  from  the  record  that  she  is  now  any- 
thing more  than  a  stranger  to  the  proceed- 
ings, or  that  any  legal  right  of  hers  has  been 
adversely  affected  by  the  judgment.  The 
mere  fact  that  she  may  have  a  strong  natural 
desire  to  reverse  it,  or  that  she  has  been 
affronted  or  injured  in  her  feelings  by  the 
rendition  thereof,  is  not  sufficient." 


In  the  case  of  In  re  Butler,  110  Wis.  70, 
85  N.  W.  578,  it  was  held  that  an  executor 
who  had  qualified  and  taken  up  his  duties 
under  a  will  admitted  to  probate  was  ag- 
grieved by  the  subsequent  reversal  of  that 
judgment,  and  entitled  to  appeal  therefrom, 
the  court  saying:  **The  appellant  is  an  ex- 
ecutor who  has  qualified  and  entered  upon 
the  duties  of  his  trust.  While  so  acting  a 
judgment  is  entered  putting  an  end  to  his 
trust  and  to  the  right  of  the  beneficiaries 
thereunder.  It  seems  very  clear  that  it  is 
the  duty  of  the  executor  to  protect  and  en- 
force his  trust,  and  to  take  all  such  steps 
as  in  the  exercise  of  sound  judgment  seem 
reasonably  necessary  for  that  purpose  against 
persons  who  are  seeking  to  destroy  the  trust. 
Any  other  course  would  constitute  a  derelic- 
tion of  duty.  .  .  .  Where  a  judgment 
effectually  destroys  the  trust,  there  would 
seem  to  be  no  doubt  of  the  fact  that  the 
trustee,  in  his  official  capacity,  is  aggrieved 
thereby,  and  that  it  is  his  duty  to  vindicate 
his  trust  by  taking  such  legal  steps  for  that 
purpose  as  in  the  exercise  of  good  faith  seem 
reasonably  necessary." 
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Bills  and  Notes  —  ProTiaioa  for  Attor- 
ney** Fees  -*  UabiUty  of  Indoraer. 

An  indorser  of  a  note,  stipulating  for  pay- 
ment of  attorney's  fees  in  case  of  suit,  though 
he  be  an  accommodation  indorser,  is  liable 
for  such  fees,  especially  where  he  waives  de- 
mand, protest,  and  notice. 

[See  note  at  end  of  this  case.] 

Uability  of  Guarantor. 

The  liability  of  a  guarantor  of  the  pay- 
ment of  a  note,  stipiQating  for  payment  of 
attorney's  fees  in  case  of  suit,  includes  the 
liability  of  the  maker  for  payment  of  the 
fees,  especially  where  the  contract  of  guar- 
anty specified  that  the  guarantor  accepted 
all  the  provisions  of  the  note. 

RlKlit  to  Attorney's   Fees  —  Necessity 
of  Snit   on  Note. 

The  holder  of  a  mortgage  note,  providing 
for  payment  of  attorney's  fees  if  the  note 
was  placed  "in  the  hands  of  an  attorney  for 
collection,  has  to  be  sued  upon,  or  if  litiga- 
tion arises  in  the  course  of  its  collection," 
is  entitled  to  have  the  fees  allowed,  over 
objection  that  its  suit  was  needless,  since 
foreclosure  out  of  court  Was  provided  for  in 
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the  mortgage,  where  a  general  creditors'  bill 
was  filed  against  the  maker  of  the  note  and 
an  injunction  granted  therein,  which  oper- 
ated to  enjoin  the  holder  of  the  note  from 
foreclosing  the  mortgage  except  in  that  cause, 
and,  on  the  holder's  intervening  to  set  up 
its  claim  by  cross-bill,  the  complainant  an- 
swered, denying  the  validity  of  the  mortgage. 

Appeal  from  Chancery  Court,  Davidson 
county:     Allison,  Chancellor. 

Action  by  J.  C.  Franklin,  plaintiff,  against 
The  Duncan  et  al.,  defendants.  From  judg- 
ment rendered,  Oliver  J.  Timothy  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Pitta  d  McConnico  and  W,  N,  Wright  for 
appellant. 
Samuel  N.  Haricood  for  appellee. 

[473]  Williams,  J. — This  cause  is  a  gen- 
eral creditors'  proceeding  to  wind  up  The 
Duncan,  a  hotel  corporation,  and  the  ques- 
tions to  be  determined  arise  on  the  claim 
of  the  Penn  Mutual  Life  Insurance  Company 
against  the  insolvent  company  and  Oliver  J. 
Timothy,  as  guarantor  for  it. 

The  Duncan,  as  maker,  executed  a  mortgage 
note  for  $60,000  to  the  Life  Insurance  Com- 
pany which  contained  in  its  body,  the  follow- 
ing stipulation  respecting  attorneys'  fees: 

'*It  is  stipulated  that  if  this  note  is  placid 
in  the  hands  of  an  attorney  for  collection, 
has  to  be  sued  upon,  or  if  litigation  arises 
in  the  course  of  its  collection,  the  [474]  un- 
dersigned agrees  to  pay  ten  (10)  per  cent 
attorneys'  fees  for  such  services  as  may  be 
rendered  in  connection  therewith,  the  same 
to  be  taxed  as  cost  and  become  a  part  of  any 
judgment  rendered  hereon,  and  said  attor- 
neys' fees  are  secured  by  said  deed  of  trust." 

On  the  back  of  the  note  wi^s  the  following 
guaranty)  signed  by  appellant,  Timothy,  be- 
fore the  delivery  of  the  note  to  the  payee: 

"For  value  received,  we,  and  each  of  us, 
jointly  and  severally,  guarantee  payment  of 
principal  and  interest  of  the  within  note,  as 
and  when  the  same  shall  become  due,  and  of 
any  extension  thereof  in  whole  or  in  part, 
accepting  all  its  provisions,  .  .  .  and  waiv- 
ing protest,  demand  and  notice  of  protest," 
etc. 

The  only  questions  to  be  treated  of  are 
those  made  by  Timothy  on  his  appeal  from 
a  decree  of  the  chancellor  so  far  as  by  it 
he  was  held  liable  for  attorneys'  fees  allowed 
the  payee  company. 

It  is  argued  that  the  liability  of  Timothy 
is  the  same  in  that  regard,  as  if  he  were  a 
regular  endorser  in  blank. 

It  is  said  in  1  Daniel,  Neg.  Ins.  (6th  ed.) 
62  (a),  that  such  a  stipulation  for  attorneys' 


fees  becomes  a  part  of  the  contract  of  an 
indorser,  and  that  rule  as  relates  to  a  regular 
indorser  appears  to  be  sustained  by  authority. 
Martinsville  First  Nat.  Bank  v.  Canatsey, 
34  Ind.  149;  Hubbard  v.  Harrison,  38  Ind. 
323.  And  certainly  the  reasons  are  yet  more 
cogent  why  this  should  be  true  of  an  indorser 
who  waives  demand,  protest  and  notice,  thus 
[475]  dispensing  with  any  condition  precedent 
to  his  liability.  3  R.  G.  L.  1148,  and  cases 
cited. 

An  accommodation  indorser  is  to  be  held 
liable  for  fees  so  stipulated  to  be  paid.  Hall 
V.  Pratt,  103  Ga.  255,  29  S.  E.  764. 

The  case  of  Bank  of  British  North  America 
Y.  Ellis,  2  Fed.  44,  involved  the  question  of 
the  liability  of  an  accommodation  indorser 
for  attorneys'  fees  provided  for  in  the  face  of 
a  note.  It  was  there  said  as  to  the  liability 
of  both  kinds  of  indorsers: 

"The  maker  of  these  notes  having  agreed 
to  pay  an  attorney  fee  to  the  holder  thereof, 
if  the  same  were  not  paid  without  action,  in 
my  judgment  each  subsequent  party  thereto 
assumed  a  like  responsibility  to  such  holders, 
and  therefore  the  plaintiff  is  entitled  to  re- 
cover such  fee  from  the  defendants  in  thia 

"But  I  think  the  defendants  are  liable  to 
the  plaintiff  in  this  action  for  an  attorney 
fee,  even  if  the  stipulation  therefor  can  only 
be  enforced  between  the  immediate  parties 
thereto.  The  defendants  are  accommodation 
indorsers.  ...  By  their  indorsement  of 
them  they  authorized  Gaston,  the  then  holder^ 
to  transfer  them  to  the  plaintiff,  which  was 
done.  Every  stipulation  in  them,  and  every 
obligation  incident  thereto,  thereby  became 
the  stipulation  and  obligation  of  the  defend- 
ants made  directly  to  the  plaintiff." 

But  the  appellant  in  the  pending  case  is  a 
guarantor,  and  in  case  of  a  guaranty,  as  a 
general  rule,  the  extent  of  the  liability  of 
the  principal  debtor,  or  maker  of  the  [476] 
note,  measures  the  liability  of  the  guarantor. 
20  Cyc.  1420;   3  R.  C.  L.  1155. 

Therefore  the  maker  being  liable  for  the 
fees,  the  guarantor  takes  that  obligation  un- 
der the  measure  of  his  liability  to  the  holder, 
for  reason  even  stronger  than  in  the  case 
of  an   indorser  of  whatever  character. 

In  Riverside  Milling,  etc.  Co.  v.  Cartersville 
Bank,  141  Ga.  578,  81  S.  E.  892,  the  guaranty 
on  the  back  of  the  note  was  to  the  effect  that 
its  signers  "guarantee  the  payment  of  the 
same  at  maturity  or  at  any  time  thereafter," 
and  it  was  held  that  they  were  liable  on  the 
note  according  to  tenor,  including  the  attor> 
neys'  fees  provided  for  on  the  face  of  the 
note. 

Another  contention  of  appellant  is:  That 
by  the  terms  of  the  guaranty  he  became^ 
guarantor  of  the  payment  of  principal  ani) 
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interest  only,  and  not  of  the  payment  of 
the  attorneys'  fees.  If  we  apply  the  rules  of 
construction  applicable  to  ordinary  contracts 
to  the  construction  of  the  guaranty,  we  think 
it  manifest  that  when  the  guarantor  Went 
further  and  made  use  of  tlie  phrase  **accept- 
ing  all  its  provisions"  (referring  to  the  pro- 
Tisions  of  the  note),  the  stipulation  as  to 
attorneys*  fees  was  made  a  part  of  his  express 
obligation. 

But  it  is  said  that  the  insurance  company 
is  not  entitled  to  have  the  fees  allowed  be- 
cause its  suit  on  the  note  was  needlessly 
brought,  since  a  foreclosure  out  of  court  was 
provided  for  in  the  mortgage,  Clark  v.  Jones, 
93  Tenn.  639,  643,  27  S.  W.  1009,  42  Am.  St. 
Rep.  931,  being  cited. 

[477]  The  general  creditors'  bill,  with  the 
injunction  therein  granted,  operated  to  en- 
join the  insurance  company  from  foreclosing 
the  mortgage  or  trust  deed,  except  in  that 
cause.  A  foreclosure  by  means  of  a  trustee^s 
sale  out  of  court  could  only  have  been  had 
by  leave  of  the  court  in  that  case.  After  the 
insurance  company  intervened  to  set  up  its 
claim  by  cross-bill,  the  complainant  in  the 
original  bill  filed  an  answer,  denying  the 
validity  of  cross-complainant's  mortgage,  and 
insisting  that  that  instrument  was  not  au- 
thorized by  any  corporate  action  of  the  stock- 
holders, and  directors  of  the  corporation.  The 
Duncan.  Without  meaning  to  intimate  an 
opinion  that  but  for  this  last  noted  fact  an 
allowance  of  fees  would  be  improper,  cet- 
tainly  the  insurance  company  being  thus  held 
to  support  by  proof  and  establish  by  decree 
the  validity  of  its  lien  upon  the  assets  against 
all  other  creditors,  we  think  it  clear  that 
it  has  shown  good  and  sufficient  reason  for 
not  bringing  the  property  to  foreclosure  sale 
fay  th«  trustee,  under  the  power  of  sale  vested 
in  the  trustee  by  the  trust  deed.  It  is  there- 
fore entitled  to  a  judgment  for  attorneys' 
fees.  Holston  Nat.  Batik  v.  Wood,  125  Tenn. 
6,  17,  140  S.  W.  31. 

Tlie  decree  of  the  chancellor  awarding 
same  is  affirmed. 


NOTE. 

ProTtslon  In  Kote  for  Payaient  of  At- 
torney's Fees  as  Binding  Indorser. 

According  to  the  prevailing  rule  a  stipula- 
tion in  a  promissory  note  for  the  payment 
of  attorney's  fees  is  valid.  3  R.  0.  t*.  tit. 
Bills  wnd  Notes,  p.  894.  And  the  weight  of 
authoritv  is  in  favor  of  the  doctrine  that 
a  stipulation  of  that  kind  in  no  way  affects 
the  negotiability  of  a  note.  3  R.  C.  L.  tit. 
Bills  and  Xotes,  p.  897.  And  see  the  notes  to 
Green  v.  Spires,  4  Ann.  Cas.  261,  and  Mackin- 
tosh V.  Gibbs,  Ann.  Cas.  1912D  163.     Hence 


it  would  seem  to  follow  logically  and  neces- 
sarily that  the  indorser  of  a  note  contain- 
ing such  a  provision  is  liable  for  the  attor- 
ney's fee  as  well  as  for  the  principal  and  it 
is  generally  so  held.  Bank  of  British  North 
America  v.  Ellis,  2  Fed.  44;  Hall  v.  Pratt, 
103  Ga.  265,  29  S.  E.  764;  Riverside  Milling, 
etc.  Co.  V.  Cartersville  Bank,  141  Ga.  578, 
81  S.  E.  892;  Hubbard  v.  Harrison,  38  Ind. 
323;  Benn  v.  Kutzschan,  24  Ore.  28,  32  Pac. 
763;  Williams  v.  Merchants'  Bank,  67  Tex. 
606,  4  S.  W.  163;  Jones  v.  Smith,  4  Tex.  Civ. 
App.  353,  26  S.  W.  240.  See  also  Bank  of 
British  North  America  v.  Ellis,  6  Sawy.  96, 
8  Am.  L.  Rec.  460,  9  Rep.  204,  2  Fed.  Cas. 
No.  859;  Labarre  v.  Citizens'  Nat.  Bank, 
193  Fed.  648,  113  C.  C.  A.  516;  Martinsville 
First  Nat.  Bank  v.  Canatsey,  34  Ind.  149; 
Bank  of  Commerce  v.  Fuqua,  11  ^ont.  285, 
28  Pac.  291,  28  Am.  St.  Rep.  461,  14  L.RA.. 
588.  And  see  the  reported  case.  Compare 
Ware  v.  City  Bank,  59  Ga.  840.  Thus  in 
Bank  of  British  North  America  v.  Ellis, 
supra,  it  was  said:  ''While  there  is  a  con- 
flict in  the  authorities  upon  the  question  of 
whether  an  instrument,  otherwise  negotiable, 
that  contains  a  stipulation  for  the  payment 
of  an  attorney  fee,  is  thus  negotiable  or  not, 
no  case  has  been  cited  which  holds  that  such 
stipulation  does  not  pass  with  the  instru- 
ment, in  case  the  same  is  deemed  negotiable. 
.  ^ .  .  Substantially,  this  stipulation  for  an 
attorney  fee  is  a  substitute  for  the  allowance 
of  costs  at  common  law,  and  enables  a  party 
taking  a  negotiable  instrument  to  provide, 
by  agreement  with  the  maker  or  indorser 
thereof,  that  if  the  same  is  not  paid  without 
suit  the  holder  shall  recover  his  attorney  fee, 
as  well  as  the  principal  and  interest.  The 
maker  of  these  notes  having  agreed  to  pay 
an  attorney  fee  to  the  holder  thereof,  if  the 
same  were  not  paid  without  action,  in  my 
judgment  each  subsequent  party  thereto  as- 
sumed a  like  responsibility  to  such  holders, 
and  therefore  the  plaintiff  is  entitled  to 
recover  such  fee  from  the  defendants  in  this 
case." 

In  Riverside  Milling,  etc.  Co.  v.  Carters- 
ville Bank,  141  Ga.  578,  81  S.  K  892,  the  court 
in  holding  indorsers  to  be  liable  on  a  provision 
in  a  note  for  the  payment  of  attorney's  fees, 
said:  "The  notes  in  suit  were  pa^nable  to  the 
Bank  of  Cartersville  or  order,  and  signed  by 
the  Riverside  Milling  and  Power  Company. 
Each  of  them  contained  a  clause  that  Mf  we 
fail  to  pay  this  note  at  maturity,  and  the  same 
is  placed  in  the  hands  of  an  attorney  for  col- 
lection, then  and  in  that  event  we  hereby  admit 
that  we  have  damaged  the  Bank  of  Carters- 
ville or  the  holder  of  this  note  ten  per  cent 
on  the  amount  of  said  debt  by  forcing  them 
to  employ  an  attorney  on  account  of  our 
default,  and  said  damage  is  hereby  declared, 
for  value  received,  to  be  liquidated  as  a  part 
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of  said  original  debt.'  Each  note  had  upon  it 
the  following  indorsement,  signed  by  Brooke 
and  Strickland:  'For  value  received — ^hereby 
sell  and  assign  to  the  Bank  of  Cartersville,  Ga. 
the  within  note,  and  guarantee  the  payment 
of   the   same   at  maturity,   or   at  any  time 


34  Am.  St.  Rep.  90,  18  KR.A.  428.  Thus  in 
City  Sav.  Bank  v.  Kensington  Land  Co.  supra, 
it  was  said:  ''The  facta  .  .  .  are  as 
follows :  Each  note  was  made  by  the  Kensing- 
ton  Land  Company  to  the  defendant,  and  by 
him  indorsed  to  the  complainant,  the  indorse- 


thereafter,  with  interest  at  the  rate  of ment  being  in  blank.     Each  note  contained 


per  cent  per  annum  until  paid,  waiving  home- 
stead, demand,  notice  of  nonpayment,  and 
protest.'  Under  this  indorsement,  the  signers 
were  liable  for  the  attorney's  fees  stiptilated, 
as  well  as  for  the  principal  and  interest,  if 
the  notes  were  not  paid  at  maturity  and  were 
placed  in  the  hands  of  an  attorney  and  suit 
brought  upon  them,  after  proper  written  no- 
tice." 

So  in  Hall  v.  Pratt,  103  Ga.  255,  29  S.  E. 
764,  it  was  held  that  a  statute  which  pro- 
vided that  a  contract  in  a  note  to  pay  an 
attorney's  fee  was  void  unless  pleas  were  filed 
by  the  defendant  and  not  sustained,  applied 
as  against  an  indorser  who  filed  a  plea  which 
was  not  sustained,  although  the  maker  who 
was  also  sued  in  the  action  was  not  liable 
for  the  fee  because  of  having  allowed  judg- 
ment to  go  against  him  by  default. 

In  Martinsville  First  Nat.  Bank  v.  Canat- 
sey,  34  Ind.  140,  which  was  an  action  on  a 
bill  of  exchange,  stipulating  for  the  payment 
of  attorney's  fees,  against  the  drawers,  ac- 
ceptors and  indorsors,  it  was  held  to  be  error 
for  the  trial  court  to  allow  a  recovery  for  at- 
torney's fees  on  the  ground  that  the  clause 
was  usurious. 

In  Labarre  v.  Citizens'  Nat.  Bank,  193  Fed. 
648,  113  C.  C.  A.  516,  in  denying  recovery 
from  an  indorser  under  the  circumstances  of 
the  case  the  court  said:  'This  is  an  action 
at  law  to  collect  a  promissory  note.  The 
note  is  secured  by  a  mortgage  which  provides 
that,  in  the  event  the  note  is  'not  paid  at  ma- 
turity and  foreclosure  on  same  for  want  of 
payment  is  resorted  to,'  the  holder  of  the 
note  is  entitled  to  collect  attorney's  fees  to 
the  amount  of  10  per  cent  on  the  amount 
involved.  Labarre,  the  plaintiff  in  error, 
was  an  indorser  of  the  note,  and  was  not  a 
party  to  the  mortgage.  The  right  to  collect 
attorney's  fees  does  not  appear  to  exist,  in- 
asmuch as  the  foreclosure  of  the  mortgage 
'for  want  of  payment'  has  not  yet  been  re- 
sorted to.  The  trial  court  rendered  judg- 
ment for  the  plaintiff  for  $2,407.50,  and  'an 
additional  sum  of  10  per  cent  on  said  amount 
of  principal  and  interest  as  attorney's  fees.' 
The  judgment  of  the  circuit  court  is  amend- 
ed, by  striking  out  the  part  thereof  allowing 
attorney's  fees." 

It  has  been  held  that  a  provision  in  a  note 
for  the  payment  of  attorney's  fees  is  not 
binding  on  an  indorser.  Short  v.  Coffeen,  76 
III.  245;  City  Sav.  Bank  v.  Kensington  Land 
Co.  (Tenn.)  37  S.  W.  1037,  1041.  Compare 
Dorsoy  v.  Wolff,  142  III.  589,  32  N.  E.  495, 


upon  its  face  the  following,  as  its  closing  sen- 
tence, just  prior  to  the  signature  viz.:  'If 
this  note  is  collected  by  an  attorney,  suit  or 
otherwise,  we  hereby  agree  to  pay  all  fees 
and  costs  of  collection.'  The  question  is,  will 
an  indorsement,  in  blank,  of  such  .  a  note, 
carry  with  it  an  obligation  upon  the  part  of 
the  indorser  to  pay  the  attorney's  fee  so 
stipulated  for  in  the  face  of  the  note?  We 
think  not.  The  import  of  an  indorsement 
by  the  payee,  in  blank,  accompanied  by  de- 
livery of  the  note,  is  well  settled.  It  transfers 
title  to  the  note,  and  evidences  a  contract 
that  if  the  maker  does  not  pay  the  note  at 
maturity,  upon  proper  demand,  the  indorser, 
upon  due  and  legal  notice  being  given  of 
that  fact,  will  pay  it.  The  contract  as  to 
the  attorney's  fees  contemplates  a  subse- 
quent period,  when  the  note  shall  have  been 
dishonored  and  is  in  course  of  compulsory 
collection.  The  two  contracts  are,  in  an 
important  sense,  direct  opposites.  One  can- 
not be  held,  therefore,  by  implication,  to  in- 
clude the  other.  At  most,  as  to  such  collater- 
al engagements  appearing  in  the  face  of 
promissory  notes,  it  may  be  held  that  the 
transfer  of  title  to  the  instrument  effected 
by  the  indorsement  and  delivery  transfers  the 
right  to  enforce  them  against  the  maker.  It 
does  not  impose  upon  the  indorser  the  duty 
of  meeting  such  engagements  himself." 

In  Short  V.  Coffeen,  76  III.  245,  an  action 
brought  against  the  indorsers  of  a  promissory 
note  containing  a  provision  for  the  payment 
of  an  attorney  fee,  the  judgment  was  reversed 
because  the  recovery  exceeded  the  face  value 
of  the  note  together  with  the  interest  due. 

In  Robinson  v.  Aird,  43  Fla.  30,  29  So. 
633,  in  holding  that  an  indorsement  of  a 
note  did  not  carry  with  it  an  original  stipu- 
lation to  pay  attorney's  fees,  the  court  said: 
"The  first  assignment  of  error  relates  to  the 
ruling  upon  the  demurrer  to  the  fourth  count 
of  the  declaration.  This  count  alleges  that 
one  Roland  Woodward  executed  his  promis- 
sory note  payable  to  the  order  of  the  defend- 
ant, and  that  defendant  indorsed  and  deliv- 
ered said  note  to  the  bank  whereby  she 
promised  to  pay  the  bank  $100  for  attorneys' 
fees  in  the  event  the  note  was  not  paid  at  ma- 
turity and  was  placed  in  the  hands  of  an 
attorney  for  collection.  No  facts  are  alleged 
showing  defendant's  liability,  in  any  capacity 
other  than  as  mere  indorser.  It  is  not  al- 
leged that  she  was  a  maker  of  the  note,  or 
that  by  the  terms  of  the  note  or  the  indorse- 
ment she  assumed  any  liability  beyond  that 
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assumed  by  an  ordinary  indorsement  of  a 
negotiable  paper,  i.  e.,  to  do  that  which  the 
maker  of  the  paper  was  by  its  terms  obliged 
to  do,  upon  the  maker*8  default  and  notice  to 
the  indorser  of  such  default.  An  ordinary 
indorsement  does  not  carry  with  it  an  origi- 
nal obligation  to  pay  attorneys*  fees  and  with- 
out notice  of  the  dishonor  of  the  note  defend- 
ant would  not  be  liable  upon  such  an  indorse- 
ment for  attorneys'  fees  stipulated  in  the 
face  of  the  note  to  be  paid  by  the  maker.  The 
count  under  consideration  fails  to  state  a 
cause  of  action  and  the  court  below  erred 
in  overruling  the  demurrer." 


IN  RE  INDEPENDENT  PlTBIilSHINO 
COMPANY  ET  AL. 

INDEPENDENT  PITBLISHING  COM- 
PANT  ET  ALw 

V. 

UNITED  STATES. 

United  States  Circuit  Court  of  Appeals^ 
Ninth  Circuit^February  13,  1917. 

240  Fed.  S49. 


Contempt  •—  Power  of  Federal  Conrt  to 
Pnialsli  —  Acts  Not  in  Presenoe  of 
Conrt. 

Under  the  provision  of  Judicial  Code, 
§  208  (Act  March  3,  1911,  c.  231,  36  Stat. 
1163  [Fed.  St.  Ann.  1912  Supp.  p.  243]), 
that  the  power  of  the  federal  courts  to  pun- 
ish contempts  "shall  not  be  construed  to  ex- 
tend to  any  cases  except  the  misbehavior  of 
any  person  in  their  presence  or  so  near  tliere- 
to  as  to  obstruct  the  administration  of  jus- 
tice," the  physical  nearness  to  the  place 
where  the  court  is  in  session  of  the  actual 
commission  of  the  act  charged  as  a  con- 
tempt is  not  important,  but,  as  in  the  law 
of  constructive  presence  in  criminal  cases, 
the  misbehavior  is  committed  where  it  takes 
effect. 

[See  note  at  end  of  this   case.] 

Newspaper  Publication  as  Contempt  — 
Freedom  of  Press. 

Tlie  public  press  is  not  immune  from  the 
provisions  of  such  statute  autliorizing  pun- 
ishment for  contempts,  but  the  freedom  of 
the  press  guaranteed  by  the  Constitution  is 
subordinate  to  the  independence  of  the  judi- 
ciary, and  a  newspaper  article  tending  to 
interfere  with  the  orderly  procedure  of  the 
courts  or  to  obstruct  the  administration  of 
justice  in  accordance  with  legal  standards 
is  a  contempt  which  is  committed  wherever 
the  newspaper  is  intended  to  and  does  in  fact 
circulate. 

[See  50  Am.  St.  Hep.  573.] 


Persons  Liable  for  Newspaper  Pnbliea* 
tion  —  Publisher  and  Manager. 

Respondents,  the  publisher  and  managing 
editor  of  a  newspaper  published  in  a  city 
where  a  federal  court  was  in  session,  and 
circulated  extensively  in  the  city  and 
throughout  the  state,'  permitted  to  be  pub- 
lished therein  an  article  containing  state- 
ments relating  to  the  defendant  in  a  criminal 
case  then  on  trial,  such  as  that  he  was  a 
paroled  convict  from  the  penitentiary  of  an- 
other state,  was  said  to  have  committed  other 
crimes  described  and  other  statements,  not 
based  on  any  evidence  in  the  case  nor  admis- 
sible therein,  but  which  were  extremely  preju- 
dicial to  the  defendant.  The  article  was  r^ 
by  some  of  the  jurors  in  the  case,  and  made 
it  necessary  to  discharge  the  jury  and  con- 
tinue the  case.  It  is  held  that  the  court  was 
within  its  power  in  imposing  a  fine  for  con- 
tempt on  the  publisher  of  the  paper  and  also 
on  the  managing  editor,  although  he  did  not 
personally  see  the  article  before  its  publica- 
tion, on  the  ground  that  he  failed  in  his 
duty  to  exercise  proper  editorial  supervision. 

RoTie^r      of      Contempt     Procoedinc  — 
Questions  of  Faet. 

The  decision  of  the  trial  tribunal  on  the 
facts  in  a  proceeding  for  contempt  is  not 
reviewable  on  a  writ  of  error. 

[See  Ann.  Cas.  1915D  1048.] 

Pnnisbment  for  Contempt  —  Amount  of 
Fine  —  Matters  Considered. 

It  is  within  the  discretion  of  the  court,  in 
imposing  a  fine  for  a  criminal  contempt 
which  made  it  necessary  to  discharge  the 
jury  and  grant  a  continuance  in  a  criminal 
case  then  on  trial,  to  take  into  consideration 
the  increased  costs  thus  incurred  by  the  gov- 
ernment. 

[See  Ann.  Cas.  1915D  1048.] 

Error  to  United  States  District  Court,  Dis- 
trict of  Montana:     Boubquin,  Judge. 

Proceeding  for  criminal  contempt  against 
Independent  Publishing  Company  et  al. 
Judgment  of  guilty.  Defendants  bring  error. 
Affirmed. 

[850]  Information  charging  the  Independ- 
ent Publishing  Company  and  Will  A.  Camp- 
bell, its  managing  editor,  with  misbehavior 
in  obstructing  the  administration  of  justice 
in  publishing  matter  concerning  and  preju- 
dicial to  the  defendant  then  on  trial.  From 
a  judgment  holding  respondents  to  be  guilty 
of  contempt  of  court,  as  alleged  in  the  infor- 
mation, and  imposing  a  fine  therefor,  re- 
spondents bring  this  writ  of  error. 

During  a  special  term  of  the  United  States 
District  Court  for  the  District  of  Montana, 
held  in  the  city  of  Helena,  in  November, 
1915,  an  information  under  oath  was  filed  in 
the  court  by  the  United  States  District  At- 
torney for  the  District  of  Montana,  from 
which  it  appeared  that  on  November  26,  1915, 
there  came  on  for  trial  the  issue  joined  upon 
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an  indictment  then  pending  in  that  court 
against  one  William  T.  Poe,  charging  the  de- 
fendant with  having  wrongfully,  unlawfully, 
and  feloniously  devised  an  artifice  or  scheme 
to  defraud  certain  parties  named,  and,  in 
furtherance  of  said  scheme,  had  used  the 
United  States  mails  by  placing,  or  causing 
to  be  placed,  in  the  post  ofRce  of  the  United 
States  at  Harlem,  Mont.,  a  letter,  contrary 
to  the  statute  in  such  case  made  and  pro- 
vided. A  jury  was  impaneled  to  try  the  case, 
and,  when  the  time  for  the  adjournment  of 
the  court  for  the  day  had  arrived,  the  cause 
was  still  pending,  undetermined.  The  court 
thereupon  duly  admonished  the  jury  as  to 
its  conduct  during  the  adjournment,  and  ad- 
journed the  court  and  the  trial  of  the  cause 
until  10  o'clock  in  the  forenoon  of  the  follow- 
ing day;  the  jury  separating  and  going  to 
their  respective  places  of  abode  in  the  city  of 
Helena. 

There  was  at  that  time  published  in  the 
city  of  Helena  a  daily  newspaper,  named  The 
Helena  Independent,  published  by  the  Inde- 
pendent Publishing  Company,  a  corporation, 
with  Will  A.  Campbell  as  its  manager  and 
editor.  This  paper  was  the  only  morning 
newspaper  published  in  Helena,  and  it  had  a 
large  circulation  in  that  place  and  elsewhere. 
On  the  morning  following  the  adjournment 
of  the  court  mentioned  above,  the  Independ- 
ent contained  the  following  article,  to  wit: 

"  'Slick'  Mr.  Poe  is  Now  on  Trial. 

"Former  Auditor  of  North  Dakota  City,  Ex- 

"Convict,  Charged  with  Fraud. 
^'Was  Sentenced  to  32  Years  for  Embezzle- 
ment in  North  Dakota  and  Grets  in  Trouble 
Shortly  after  He  Is  Paroled  from  Prison. 
"W.  T.  Poe,  former  city  auditor  of  Willis- 
ton,  North   Dakota,  ex-convict,   homesteader 
and  alleged  forger,  was  placed  on  trial   in 
the  federal  court  yesterday  to  answer  an  in- 
dictment charging  him  with  using  the  mails 
to  defraud.    The  government  got  under  head- 
way  with   its   presentation   of  the   evidence 
against    the    defendant   yesterday   afternoon 
and  the  case  is  expected  to  go  to  the  jury 
some  time  today. 

"Poe  is  charged  with  using  the  United 
States  mails  to  defraud  E.  C.  Carney  and 
company  of  Williston,  North  Dakota.  It  is 
alleged  in  the  indictment  that  Poe,  under  the 
alias  of  J.  C.  Cross,  secured  a  loan  from 
Carney  and  company  of  $300,  giving  a  mort- 
gage on  the  farm  of  Alf  Larson.  Poe,  it  is 
alleged,  forged  the  name  of  Larson  to  the 
checks  sent  him  by  the  Carney  Company. 
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'Poe  was  city  auditor  of  Williston,  North 
Dakota,  for  nearly  four  years.  A  little  more 
than  two  years  ago  he  was  caught  in  a  num- 


ber of  forgeries  and  embezzlements,  it  is  said, 
and  was  sentenced  to  an  aggregate  of  32 
years  in  [851]  the  penitentiary  of  North 
Dakota.  His  sentences  would  have  been  in 
part  concurrent  and  would  have  given  him 
a  total  of  12  years  in  prison.  One  embezzle- 
ment of  which  Poe  was  convicted  was  the 
raising  of  a  $1.50  check  to  $1,500.  North 
Dakota  officials  who  are  here  to  testify  for 
the  government  say  that  Poe  destroyed  many 
of  the  records  of  his  office  before  his  pecula- 
tions were  uncovered. 

'^After  Poe  had  been  in  the  North  Dakota 
penitentiary  for  two  years  he  was  given  a 
parole  after  his  wife  had  worked  incessantly 
in  his  behalf.  His  wife  had  previously  come 
to  Montana  and  taken  up  a  homestead  and 
he  was  allowed  to  leave  North  Dakota  under 
his  conditional  pardon  on  condition  that  he 
was  to  come  to  the  Montana  homestead  and 
live  a  quiet  life  with  his  wife. 

"Other  Alleged  Wrongs. 

"Other  alleged  shady  acts  on  the  part  of 
Poe  are  now  under  investigation  in  the  east- 
ern part  of  the  state,  say  the  officials.  It  is 
also  stated  that  Poe,  who  is  a  young  man, 
comes  of  good  people  in  North  Carolina,  but 
escaped  prosecution  in  his  native  state  on  his 
promise  to  leave  North  Carolina  and  remain 
away  for  good. 

"In  the  present  trial  Poe  is  being  defended 
by  Attorney  W.  W.  Patterson.  United  States 
Attorney  B.  K.  Wheeler  and  Deputy  Attorney 
Homer  G.  Murphy  are  prosecuting  the  case. 

"The  jurors  are  John  Pearson,  H.  M.  Og- 
den,  F.  H.  Dean,  George  W.  Hart,  W.  S. 
Marshall,  Frank  A.  Fellows,  John  Dor  tier, 
E.  L.  Fiske,  W.  H.  Ogle,  V.  L.  Hagman,  R.  G. 
Dixon  and  W.  D.  Nield." 

The  information  charged  that  this  article 
was  not  based  upon  the  facts  introduced  in 
evidence  on  the  trial  of  the  case,  but  was 
written  and  published  for  the  purpose  of 
giving  to  the  public  generally,  and  to  all 
persons  who  should  read  said  newspaper  and 
the  said  article,  certain  facts  relating  to  the 
past  life  of  the  defendant,  and  to  inform  the 
jury,  and  the  members  thereof  who  might 
read  the  newspaper  and  the  article,  of  certain 
facts  concerning  the  defendant  which  were 
highly  prejudicial  to  his  character  and  repu- 
tation, and  would,  when  read  by  the  jury, 
or  any  members  thereof,  tend  to  bias  and 
prejudice  them  against  the  defendant  and 
prevent  the  jury,  and  the  members  thereof 
who  had  read  the  article,  from  giving  the 
defendant  a  fair  and  impartial  trial,  for  the 
reason  that  it  brought  to  their  attention  cer- 
tain facts  concerning  the  life  of  the  defend- 
ant which  were  not  material  to  the  issues  of 
the  cause  and  could  not  be  proven  on  the 
trial  of  the  cause  against  the  defendant  un- 
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leas  on  the  trial  of  the  cause  he  had  taken 
the  witnees  stand  in  his  own  behalf,  or  placed 
his  good  character  in  issue. 

When  the  court  convened  on  the  following 
day  pursuant  to  the  adjournment,  it  ap- 
peared to  the  court  that  certain  members  of 
the  jury  had  read  the  article  so  written  and 
published,  and  by  reason  thereof  had  been 
informed  and  advised  of  the  alleged  facts  so 
published  about  the  defendant  and  his  life 
and  reputation,  and  it  further  appeared  to 
the  court  that  the  defendant,  by  reason  of 
the  facts  stated,  could  not  have  a  fair  and 
impartial  trial  by  the  jury;  and,  by  reason 
thereof,  the  court,  upon  the  request  and  con- 
sent of  the  defendant,  was  compelled  to  dis- 
charge the  jury  from  a  further  consideration 
of  the  cause,  continue  the  trial  thereof,  and 
remand  the  defendant  to  the  custody  of  the 
United  States  marshal  until  the  case  could 
thereafter  be  tried. 

The  court  thereupon  cited  the  Independent 
Publishing  Company  and  Will  A.  Campbell, 
its  manager  and  editor,  to  show  cause  why 
they  should  not  be  punished  for  contempt 
for  publishing  said  article,  which  said  article, 
it  was  charged,  was  calculated  to  excite  prej- 
udice against  the  said  defendant  and  prevent 
him  from  having  a  fair  and  impartial  trial, 
thus  obstructing  and  interfering  with  the  due 
administration  of  justice  in  the  said  court 
and  the  cause  on  trial.  In  response  to  this 
citation,  the  Independent  Publishing  Com- 
pany and  Will  A.  Campbell  appeared  and 
filed  their  answer  to  the  information  and 
citation,  in  which  the  ownership  and  man- 
agement of  the  Independent  newspaper  and 
the  publication  of  the  article  in  question^  as 
charged  in  the  information,  was  admitted. 
It  was  admitted  that  Campbell  was  charged 
with  the  editorial  supervision  of  the  paper, 
and  alleged  that  he  exercised  reasonable 
[852]  care  in  the  selection  and  employment 
of  editors  and  reporters.  It  was  also  admit- 
ted that  the  article  was  not  based  on  facts 
admitted  in  evidence  at  the  trial.  It  was 
alleged  that  Campbell,  as  editor  and  man- 
ager, exercised  reasonable  care  in  excluding 
from  the  paper  articles  reflecting  upon  the 
courts  or  in  any  manner  tending  to  interfere 
with  the  administration  of  justice.  The  an- 
swer recited  the  circumstances  connected 
with  the  publication  of  the  article,  and  it 
was  alleged  that  it  was  prepared  by  W.  H. 
Perkins,  one  of  the  reporters  of  the  paper, 
and  jmhlished  toithryui  editoricU  supervision; 
that  Perkins  received  the  data  for  the  article 
from  a  reliable  source,  and  that  he  wrote 
and  published  the  article  in  good  faith,  with- 
out intending  to  interfere  with  the  adminis- 
tration of  justice.  It  was  also  alleged  that 
neither  Campbell,  nor  any  officer  of  the  cor- 
poration, had  any  knowledge  of  the  contents 
of  the  article  until  after  publication.    It  was 


not  denied  that  the  publication  of  the  article 
was  an  obstruction  of  and  an  interference 
with  the  due  administration  of  justice,  as 
charged  in  the  information. 

The  matter  was  thereupon  submitted  to 
the  court  upon  the  information  and  answer, 
no  evidence  being  introduced  at  the  hearing, 
and  thereupon  the  court  recited  the  facts  as 
stated  in  a  written  opinion  (In  re  Independ- 
ent Pub.  Co.  [D.  C]  228  Fed.  787),  and 
found  as  a  fact  that  the  article  in  question 
was  calculated  to  influence  the  jury  and 
judge  and  prevent  a  fair  and  impartial  trial, 
that  the  article  was  calculated  to  obstruct 
the  due  administration  of  justice,  and  that 
the  misbehavior  of  the  respondents  was  so 
near  to  the  court  as  to  obstruct  the  due 
administration  of  justice  therein. 

E,  C.  Day  and  Walsh,  Nolan  d  Boallon  for 
plaintiffs  in  error. 

Burton  K,  Wheeler,  Homer  O.  Mtirphy  and 
Frank  Woody  for  defendant  in  error. 

Sitting:  Gilbebt,  Mobrow,  and  Hunt, 
Circuit  Judges. 

MoBBOW,  J.  {after  stating  the  fa<:t8).— It 
was  admitted  by  the  plaintiffs  in  error  in 
their  answer  to  the  information  charging 
them  with  contempt  that  the  article  in  ques- 
tion was  not  based  upon  the  evidence  intro- 
duced upon  the  trial  of  the  case;  and  it  was 
not  denied  that  the  publication  contained 
facts  relating  to  the  past  life  of  the  defend- 
ant, highly  prejudicial  to  him,  and  when 
read  by  the  jury  tended  to  bias  and  preju- 
dice them  against  the  defendant  and  prevent 
them  from  giving  him  a  fair  and  impartial 
trial;  and  it  is  not  denied  that  the  publica- 
tion obstructed  the  progress  of  the  cause  on 
trial,  and  compelled  the  court  to  discharge 
'the  jury  impaneled  to  try  the  case,  result- 
ing, as  the  court  found  as  a  fact,  in  the 
infliction  of  pecuniary  damages  to  the  gov- 
ernment, in  costs  uselessly  incurred,  amount- 
ing to  $617.95. 

1.  The  contention  of  the  plaintiffs  in  error 
is  that  the  publication  is  not  within  the 
scope  of  the  statute.  Section  268  of  the 
Judicial  Code  (section  725,  R.  S.;  Act  of 
March  2,  1831)   provides: 

"The  said  courts  shall  have  power  .  .  , 
to  punish  .  .  .  contempts  of  their  author- 
ity: Provided,  that  such  power  .  .  .  shall 
not  be  construed  to  extend  to  any  cases  ex- 
cept the  misbehavior  of  any  person  in  their 
presence,  or  so  near  thereto  as  to  obstruct 
the-  administration  of  justice.  .  .  ."  Fed. 
St.  Ann.  1912  Supp.  p.  243;  Comp.  St.  1913, 
§  1245. 

This  statute  had  its  origin  in  the  act  of 
March  2,  1831  (4  Stat.  487,  c.  99.  §  1),  from 
which  it  differs  only  slightly  in  language, 
not  in  substance.    The  original  Judiciary  Act 
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of  September  24,  1789  (1  Stat.  83,  [853] 
c.  20,  §  17 ) ,  provided  that  the  "courts  of  the 
United  States  shall  have  power  ...  to 
punish  by  fine  or  imprisonment,  at  the  dis- 
cretion of  said  courts,  all  contempts  of  au- 
thority in  any  cause  or  hearing  before  the 
same." 

The  interesting  and  able  argument  of  coun- 
sel for  plaintiffs  in  error  traces  the  history 
of  this  statute  through  the  impeachment  pro- 
ceedings of  Judge  Peck  in  1830,  and  subse- 
quent cases,  to  the  conclusion  that  it  does 
not  apply  to  newspaper  publications  under 
any  circumstances.  The  case  of  Ex  p.  Poul- 
son  (1835)  19  Fed.  Cas.  No.  11,350,  does 
undoubtedly  support  that  view.  The  court 
was  there  dealing  with  a  publication  very 
similar  in  character  to  the  publication  in  this 
case.  Referring  to  the  limitation  provided 
in  the  act  of  March  2,  1831,  Mr.  Justice 
Baldwin  said: 

"The  court  is  disarmed  in  relation  to  the 
press;  it  can  neither  protect  itself,  oi  its 
suitors;  libels  may  be  published  upon  either 
without  stint;  the  merits  of  a  cause  depend- 
ing for  trial  or  judgment  may  be  discussed 
at  pleasure;  anything  may  be  said  to  jurors 
through  the  press,  the  most  wilful  misrep- 
resentations made  of  judicial  proceedings, 
and  any  improper  mode  of  influencing  the 
decisions  of  causes  by  out  of  door  influence 
practiced  with  impunity." 

Referring  to  the  circumstances  under  which 
the  statute  was  enacted,  the  court  said: 

"It  was  enacted  shortly  after  the  acquittal 
of  Judge  Peck,  of  Missouri,  on  an  impeach- 
ment preferred  against  him  for  issuing  an 
attachment  against  a  member  of  the  bar  for 
making  a  publication  in  relation  to  a  suit 
which  had  been  decided  by  that  judge.  On 
the  trial  the  law  of  contempt  was  elaborately 
examined  by  the  learned  managers  of  the 
House  of  Representatives  and  the  counsel  for 
the  judge.  It  was  not  controverted  that  all 
courts  had  power  to  attach  any  person  who 
should  make  a  publication  concerning  a  cause 
during  its  pendency,  and  all  admitted  its  il- 
legality when  done  while  the  cause  was  actu- 
ally on  trial.  It  had  too  often  been  exercised 
to  entertain  the  slightest  doubt  that  the 
courts  had  power,  both  by  the  common  law 
and  the  express  terms  of  Judiciary  Act,  §  17 
(1  Stat.  83),  as  declared  by  the  Supreme 
Court,  to  protect  their  suitors  by  the  process 
of  attachment." 

An  examination  of  the  proceedings  in  Con- 
gress against  Judge  Peck  shows  that  the 
court  correctly  interpreted  the  character  of 
the  prosecution.  The  impeachment  charges 
were  pressed  largely  because  of  the  fact  that 
the  publication  containing  the  article  criti- 
cizing the  court  was  made  after  the  judge 
had  delivered  his  opinion,  finished  the  case, 
adjourned  the  court  and  had  descended  from 
the  bench;  and  for  that  reason  it  was  con- 


tended that  the  publication  was  not  in  con- 
tempt of  the  authority  of  the  court  "in  any 
cause  or  hearing  before  the  same."  Mr. 
Buchanan,  then  a  member  of  the  House, 
afterwards  President  of  the  United  States, 
favored  the  impeachment  of  Judge  Peck,  and 
was  one  of  the  managers  on  behalf  of  the 
House  in  the  proceedings.  In  the  House  and 
before  the  Senate,  Mr.  Buchanan  was  careful 
to  explain  that  the  publication  held  by  Judge 
Peck  to  be  a  contempt  of  court  was  made 
after  Judge  Peck's  judicial  functions  in  the 
particular  case  had  ceased,  and  that  all  the 
authorities,  both  in  England  and  America, 
held  that  such  publications  were  not  con- 
tempt of  court.  But  notwithstanding  this 
feature  of  the  case  was  clearly  presented. 
Judge  Peck  was  acquitted  on  January  31, 
1831;  the  vote  in  the  Senate  being  21  for, 
and  [854]  22  against  conviction.  It  is  said 
that  the  acquittal  resulted  from  a  belief  on 
the  part  of  the  senators  that  Judge  Peck 
acted  in  good  faith  in  exercising  jurisdiction 
and  in  holding  the  publication  in  question  a 
contempt.  Constructive  Contempt,  by  Thom- 
as* page  171.  Then  followed  a  report  of  a 
bill  from  the  judiciary  committee  of  the 
House  by  Mr.  Buchanan,  its  chairman,  en- 
titled "An  act  of  declaratory  of  the  law  con- 
cerning contempts  of  court,"  which  passed 
both  houses  witiiout  debate  and  became  the 
act  of  March  2,  1831.  A  fair  and  reasonable 
construction  of  this  declaratory  statute  in 
the  light  of  these  proceedings  is  that  Con-» 
gress  intended  to  so  limit  the  power  of  the 
court  to  punish  for  contempt  that  the  sum- 
mary authority  exercised  by  Judge  Peck,  in 
a  case  where  the  judicial  authority  had 
ceasedy  would  thereafter  be  prohibited;  but 
it  was  not  intended  to  disarm  the  courts  to 
such  an  extent  that  in  a  pending  case  they 
would  not  be  able  to  protect  themselves,  the 
jurors  in  attendance,  or  suitors,  from  the 
misbehavior  of  others  that  would  obstruct 
the  administration  of  justice. 

This  we  find  to  be  the  construction  gen- 
erally placed  upon  the  statute  by  the  federal 
courts  and  by  state  courts  where  similar 
statutes  have  been  construed.  It  was  held 
by  the  Supreme  Court  6f  the  United  States 
in  Ex  p.  Robinson,  19  Wall.  505,  510,  22  U. 
S.  (L.  ed.)  205,  that  the  act  of  March  2, 
1831,  limited  the  power  of  the  circuit  and 
district  courts  to  inflict  summary  punish- 
ment to  certain  specified  cases,  among  others 
(following  the  words  of  the  statute),  "where 
there  has  been  misbehavior  of  a '  person  in 
the  presence  of  the  courts,  or  «o  near  thereto 
as  to  obstruct  the  administration  of  justice,** 
It  is  true  the  court  says,  further: 

"As  thus  seen,  the  power  of  these  courts 
in  the  punishments  of  contempts  can  only  be 
exercised  to  insure  order  and  decorum  in 
their  presence,  to  secure  faithfulness  on  the 
part  of  their  officers  in  their  official  trans- 
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actions,  and  to  enforce  obedience  to  their 
lawful  orders,  judgments,  and  processes." 

But  the  question  we  are  now  considering 
was  not  before  the  court.  Robinson  sought 
to  be  relieved  from  an  order  of  the  district 
court  in  Arkansas,  disbarring  him  for  an  al- 
leged contempt  in  its  presence.  The  Supreme 
Court  held  that  the  district  court  in  this 
particular  case  had  no  authority  to  enter  a 
summary  order  of  disbarment  as  a  punish- 
ment for  contempt;  that  before  a  judgment 
disbarring  an  attorney  is  rendered,  he  should 
have  notice  of  the  grounds  of  complaint 
against  him  and  ample  opportunity  of  ex- 
planation and  defense.  This  opportunity 
Robinson  had  not  had,  and  the  contempt  pro- 
ceedings were  accordingly  reversed.  The 
opinion  in  this  case  was  written  by  Mr.  Jus- 
tice Field,  and  it  is  clear  that  the  general 
expression  concerning  "order  and  decorum  in 
their  presence"  was  not  intended  as  a  con- 
struction that  the  statute  was  so  limited,  and 
the  words,  "so  near  thereto  as  to  obstruct 
the  administration  of  justice/'  were  to  be 
ignored. 

In  Sharon  y.  Hill,  24  Fed.  726,  Mr.  Jus- 
tice Field,  sitting  with  Judge  Sawyer,  had 
under  consideration  the  conduct  of  the  de- 
fendant, Sarah  Althea  Hill,  in  that  case,  who 
drew  a  pistol  and  threatened  the  life  of 
counsel  during  the  examination  of  a  witness 
before  the  examiner  in  chancery.  The  matter 
being  reported  to  the  court  by  the  examiner. 
Judge  Sawyer,  speaking  for  the  court,  said: 

[855]  "It  is  unquestionably  a  contempt. 
It  is  a  contempt  committed  before  an  officer 
lawfully  taking  testimony  in  this  case,  the 
proceeding  being  a  part  of  the  trial  of  the 
case,  in  the  chambers  of  the  judge  adjoining 
the  courtroom;  the  examiner  being  an  ad- 
junct of  the  court — a  part  of  the  court  itself. 
This  act  reported  is  undoubtedly  as  distinct- 
ly and  clearly  a  contempt  of  court  as  though 
committed  in  the  presence  of  the  judge,  in 
the  courtroom,  while  in  the  act  of  trying  a 
case,  either  with  or  without  a  jury.  This 
point  is  well  discussed  by  Judge  Hammond, 
of  the  District  of  Tennessee,  in  U.  S.  v. 
Anonymous,  a  case  of  much  milder  type  of 
contempt,  21  Fed.  761." 

Referring  to  the  case  here  cited  with  ap- 
proval, we  find  that  Judge  Hammond  says 
(21  Fed.  761): 

"The  courts  will  find  that  the  Legislature 
bas  not  taken  away  any  valuable  power, 
when  these  statutes  are  properly  understood. 
.  .  .  The  mere  place  of  the  occurrence  may 
not  be  an  absolute  test  of  that  question,  and 
it  may  depend  on  the  character  of  the  par- 
ticular conduct  in  other  respects  besides  the 
place  where  it  happens.  .  .  .  Wherever 
the  conduct  .  .  .  ceases  to  be  general  in 
its  effect,  and  invades  the  domain  of  the 
court  to  become  specific  in  its  injury,  by  in- 


timating, or  attempting  to  intimidate,  with 
threats  or  otherwise,  the  court  or  its  officers 
.  .  .  while  in  the  discharge  of  their  duties 
as  such,  if  it  be  constructive  because  of  the 
place  where  it  happens,  because  of  the  direct 
injury  it  does  in  obstructing  the  workings 
of  the  organization  for  the  administration  of 
justice  in  that  particular  case,  the  power  to 
punish  it  has  not  yet  been  taken  away  by 
any  statute,  however  broad  its  terms  may  ap- 
parently be." 

But  a  summary  judgment  of  contempt  was 
not  entered  against  the  defendant  in  Sharon 
v.  Hill,  supra,  the  court  waiving  that  pro- 
ceeding and  calling  the  attention  of  the  Unit- 
ed States  Attorney  to  the  defendant's  con- 
duct as  a  breach  of  certain  statutes  of  the 
United  States  mentioned  in  the  opinion  of 
the  court.  No  action  was,  however,  taken  by 
the  United  States  Attorney,  possibly  for  the 
reason  that  orderly  behavior  by  the  defend- 
ant was  expected  without  such  harsh  pro- 
ceedings. The  expectation  was  not  realized. 
The  case  as  it  progressed  was  attended  by 
the  conduct  of  another  in  her  interest  of  the 
most  contemptuous  and  flagrant  character, 
and  finally  resulted  in  the  killing  of  Judge 
Terry  by  the  deputy  United  States  marshal 
at  Lathrop,  Cal.,  on  the  14th  day  of  August, 
1889;  the  deputy  marshal  having  been  de- 
tailed by  the  Department  of  Justice  to 
guard  Mr.  Justice  Field  from  assault  by  par- 
ties to  the  action.     See  Ex  p.  Terry,  128  U. 

5.  289,  9  S.  Ct.  77,  32  U.  S.  (L.  ed.)  405; 
In  re  Neagle,  135  U.  S.  1,  10  S.  Ct.  658,  34  U. 

6.  (L.  ed.)  55. 

In  the  case  of  Savin,  Petitioner  (1889)  131 
U.  S.  267,  9  S.  Ct.  699,  33  U.  S.  (L.  ed.) 
160,  the  petitioner  had  been  adjudged  guilty 
of  contempt  of  court  in  attempting  to  deter 
a  witness  in  the  District  Court  from  testi- 
fying in  a  case  pending  therein,  and  to  ob< 
struct  or  impede  the  due  administration  of 
justice  therein.  The  misbehavior  consisted 
in  the  petitioner  approaching  a  witness  for 
the  United  States  and  endeavoring  to  deter 
him  from  testifying  on  behalf  of  the  govern- 
ment and  afterwards  offering  the  witness 
money  not  to  testify  against  the  defendant 
in  the  action.  Neither  of  these  acts  was  in 
the  actual  presence  of  the  court,  and  neither 
disturbed  the  court  in  its  orderly  decorum  or 
proceedings.  The  first  act  of  the  petitioner 
was  charged  to  have  occurred  in  a  room  ad- 
joining the  courtroom,  and  the  second  in 
the  hallway  of  the  court  building.  Tlie  Su- 
preme Cou,rt  held  that  the  conduct  of  the 
[856]  petitioner  in  both  acts  was  misbe- 
havior in  the  presence  of  the  court,  for 
which  he  was  sentenced  to  be  punished  for 
contempt. 

In  the  case  of  Cuddy,  Petitioner  (1889) 
131  U.  S.  280,  9  S.  Ct.  703,  33  U.  S.  (L.  ed.) 
154,  the  petitioner .  had  been  adjudged  guilty 
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of  contempt  of  court  in  approaching  a  trial 
juror,  prior  to  his  being  drawn  in  a  particu- 
lar case,  with  a  view  of  improperly  influenc- 
ing the  juror  in  the  event  he  should  be 
sworn  as  a  juror  in  the  case.  Tlie  difference 
between  the  Savin  Case,  cited  above,  and 
this  case  was  that  the  misbehavior  consti- 
tuting the  contempt  in  the  Savin  Case  oc- 
curred in  the  court  building  and  while  the 
court  was  in  session,  whereas  the  misbe- 
havior charged  in  this  case  did  not  occur  in 
the  court  building  nor,  so  far  as  the  record 
disclosed,  while  the  court  was  in  session. 
The  petitioner  contended  that  under  no  view 
of  the  facts  could  his  misbehavior  be  deemed 
to  have  occurred  in  the  presence  of  the  court 
or  so  near  thereto  as  to  obstruct  the  admin- 
istration of  justice.  The  Supreme  Court 
held  that  the  record  disclosed  a  case  of  con- 
tempt, and  not  showing  it  was  beyond  the 
jurisdiction  of  the  court,  it  would  be  pre- 
sumed that  the  evidence  made  a  case  within 
such  jurisdiction,  to  be  punished  as  and  for 
a  contempt. 

Mr.  Justice  Field"  was  a  member  of  the 
Supreme  Court  in  both  of  these  cases,  from 
which,  and  from  the  case  of  Sharon  v. 
Hill,  supra,  we  draw  the  conclusion  that  in 
the  Robinson  Case  he  did  not  intend  to  con- 
strue the  statute  as  limiting  the  power  of 
the  court  to  punish  for  contempt  to  be  exer- 
cised only  for  the  purpose  of  insuring  order 
and  decorum  in  its  presence. 

In  McCauUy  v.  U.  S.  (1905)  25  App.  Cas. 
(D.  C.)  494,  the  charge  was  an  attempt  cor- 
ruptly to  influence  a  juryman  in  a  pending 
case  before  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  two  days  before  the  case 
was  called  for  trial.  It  appeared  that  the 
appellant  had  called  twice  at  the  juryman's 
residence  without  seeing  him.  Thereupon 
the  juryman  called  at  the  appellant's  place 
of  business,  where  the  appellant  stated  to 
him  that  there  was  a  man  in  trouble  whom 
the  railroad  company  was  trying  to  down. 
The  juryman  refused  to  talk,  as  he  was  on 
the  jury  panel,  and  thereupon  he  left.  The 
Court  of  Appeals  states  that  the  contention 
of  the  appellant  was  that  the  offense,,  if 
proven,  was  not  a  case  of  contempt,  as  it 
was  not  committed  in  the  presence  of  the 
court  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  but  at  a  distance 
from  the  court,  the  appellant's  place  of  busi- 
ness being  a  half  a  mile  or  more  away;  that, 
the  place  of  solicitation  of  the  juryman  be- 
ing far  removed  from  the  courthouse,  the 
statute  expressly  removed  the  act  from  the 
cognizance  of  the  court  as  an  act  of  con- 
tempt, and  simply  left  it  to  be  purished  by 
the  court  as  an  ordinary  criminal  ofl'ense 
under  another  provision  of  the  statute.  The 
Court  of  Appeals  held  that: 

"The  question  is  not  one  of  geography  or 
topography,  or  propinquity  or  remoteness, 
Ann.  Cas.  191 7C. — 69. 


but  one  of  direct  influence  upon  the  adminis- 
tration of  justice.  The  administration  of 
justice  is  equally  obstructed  wherever  the 
act  is  done;  and  the  place  of  the  solicitation 
is  absolutely  of  no  consequence  whatever. 
Whether  the  act  was  done  in  the  courthouse, 
or  a  mile  or  100  miles  away,  the  result  is 
precisely  the  same;  the  disturbance  to  the 
court  is  precisely  the  same.  The  act  in  its 
nature  is  not  one  dependent  upon  location 
for  its  greater  or  less  influence  on  the  ad- 
ministration of  justice.  .  But  the 
bribery  [857]  of  a  juror  or  the  intimidation 
of  a  witness  pollutes  the  fountains  of  jus- 
tice at  their  source,  and  reach  at  once  to 
the  very  seat  and  shrine  of  the  administra- 
tion of  justice,  whatever  be  the  place  where 
the  formal  act  is  done.  Under  such  circum- 
stances the  court  is  wherever  the  juror  or 
the  witness  is;  and  there  is  no  question  of 
locality  in  the  case.  .  .  .  Every  juror  is 
part  of  the  court  wherever  he  is.  Under  our 
common  law  the  jury  is  as  much  a  part  of 
what  may  be  designated  as  the  machinery  of 
the  administration  of  justice  as  is  the  judge, 
and  a  corrupt  attempt  to  influence  the  jury, 
or  any  individual  member  of  it,  is  an  of- 
fense difTering  only  in  degree  from  a  simi- 
lar attempt  to  corrupt  the  judge.  Judge 
and  jury  are  component  parts  of  the  court. 
An  attempt  upon  the  integrity  of  the  jury, 
or  upon  the  integrity  of  any  individual  juror, 
is  a  direct  attack  upon  the  court;  and.  the 
court  is  entitled  to  protect  itself  from  all 
such  attacks  by  the  methods  which  the  com- 
mon law  has  established  for  the  purpose, 
namely,  by  the  way  of  summary  proceedings 
for  contempt  of  court." 

Petition  to  the  Supreme  Court  of  the  Unit- 
ed States  for  a  writ  of  certiorari  was  denied 
in  this  case.  198  U.  S.  586,  25  S.  Ct.  803, 
49  U.  S.  (L.  ed.)   1174. 

The  case  of  Kirk  v.  U.  S.  (1911)  192  Fed. 
273,  277,  112  C.  C.  A.  531,  535,  in  this  court, 
was  also  a  case  where  jurors  in  attendance 
upon  the  trial  court  had  been  approached 
in  the  Interest  of  one  who  had  been  indicted 
for  a  violation  of  the  statutes  of  the  United 
States  and  whose  trial  had  been  set  for  a 
future  day.  The  attempt  was  to  influence 
the  jurors  in  favor  of  the  accused,  with  the 
promise  that  they  would  be  paid  money  if 
they  should  be  in  favor  of  the  accused.  The 
place  where  one  of  these  jurors  was  ap- 
proached was  distant  about  nine  blocks  from 
the  United  States  court  building.  These 
facts  being  proved,  the  trial  court  found  the 
plaintiff  in  error  guilty  of  contempt  of  court. 
It  was  contended  on  his  behalf  in  this  court 
that  the  acts  charged  were  not  committed 
"in  the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  the  administration 
of  justice"  within  the  meaning  of  the  stat- 
ute. Judge  Gilbert,  speaking  for  the  court 
and  replying  to  this  contention,  said: 
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'It  is  obvious  that  any  willful  attempt 
improperly  to  influence  jurors  in  the  impar* 
tial  discharge  of  their  duties  in  a  pending 
case,  whether  by  attempts  to  bribe  or  other- 
wise, no  matter  where  it  is  committed,  is 
sufficiently  near  to  the  presence  of  the  court 
to  tend  to  obstruct  the  administration  of 
justice.  It  is  not  to  be  supposed  that  in 
enacting  the  statute  Congress  intended  to 
deprive  the  federal  courts  of  the  power  to 
deal  summarily  with  persons  who  are  at- 
tempting to  corrupt  jurors  who  have  been 
called  to  decide  pending  eases,  for  without 
that  power  the  courts  would  be  practically 
helpless  in  the  presence  of  an  organized 
scheme,  such  as  is  shown  by  the  evidence 
in  this  case,  for  the  purpose  of  interfering 
with  the  administration  of  justice.  There 
is  every  reason  why  the  court  should  have 
the  power  to  deal  with  such  attempts  at 
their  very  inception,  so  as  to  prevent  the 
evil,  and  should  not  be  confined  to  the  remedy 
by  indictment  to  punish  such  acts  after  the 
evil  has  been  accomplished." 

Like  the  law  of  constructive  presence  in 
criminal  cases,  the  misbehavior  is  committed 
where  it  takes  effect. 

"The  well-established  theory  of  the  law  is 
that,  where  one  puts  in  force  an  agency  for 
the  commission  of  crime,  he,  in  legal  con- 
templation, accompanies  the  same  to  the 
point  where  it  become  effectual.  -.  .  .  So, 
if  a  man  In  the  state  of  South  Carolina 
criminally  fires  a  ball  into  the  state  of  Geor- 
gia, the  law  regards  him  as  accompanying 
tlie  bail,  and  as  being  represented  by  it  up 
to  the  point  where  it  strikes."  Simpson  v. 
State,  92  Ga.  41,  17  6.  E.  984,  22  L.R.A. 
248,  44  Am.  St.  Rep.  76. 

[358]  See  also  State  v.  Hall,  114  N.  C. 
909,  19  S.  E.  602,  28  L.R.A.  59,  41  Am.  St. 
Rep.  822;  The  Salton  Sea  Cases,  172  Fed. 
792,  814,  97  C.  C.  A.  214. 

We  do  not  think  we  need  cite  further  au- 
thorities in  support  of  this  doctrine.  It  is 
the  law  of  this  circuit,  established  as  ap- 
pears upon  full  and  careful  consideration  of 
all  the  cases,  and  should  be  followed,  not 
only  as  binding  authority,  but  upon  sound 
reasoning  and  in  the  interest  of  an  efficient 
administration  of  equal  and  exac*t  justice. 

2.  We  return  now  to  the  question  before 
the  court:  Is  the  public  press  immune  to 
the  provisions  of  the  statute  under  consider- 
ation .?  It  is  not  made  so  by  the  language  of 
■the  statute.  Is  it  so  by  judicial  construc- 
tion ? 

In  the  case  of  Cuyler  v.  Atlantic,  etc.  R. 
Co.  (1904)  131  Fed.  95,  the  petitioner, 
Josephus  Daniels,  was  found  guilty  of  con- 
tempt of  court  for  the  publication  in  his 
paper  of  an  article  criticizing  the  court  for 
its  action  in  the  appointment  of  a  receiver 
for  a  railroad  company.  The  proceedings  in 
the  District  Court  for  the  appointment  of 


the  receiver  had  terminated,  and  the  publica- 
tion in  no  sense  obstructed  the  administra- 
tion of  justice.  Upon  habeas  corpus  in  the 
Circuit  Court,  that  court,  referring  to  the 
proceedings,  said: 

"The  record  does  not  show  that  the  al- 
leged misbehavior  of  the  petitioner  was  in 
the  presence  of  the  court,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice; 
nor  is  there  anything  to  show  that  the  al- 
leged misbehavior  of  petitioner  interfered 
with  the  court,  or  that  it  tended  in  the 
slightest  degree  to  disturb  the  orderly  pro- 
ceedings of  the  court." 

The  publication  was  manifestly  not  with- 
in the  statute.  But  the  court  said,  further, 
upon  this  subject: 

"The  inherent  power  of  the  court  to  pun- 
ish for  contempt  is  based  upon  the  theory 
that  it  is  essential  that  the  court  should  pos- 
sess ample  authority  to  secure  the  free  and 
unobstructed  exercise  of  its  functions  in  the 
enforcement  of  the  law.  Therefore  it  is 
only  such  acts  as  tend  to  interfere  with  the 
orderly  proceedings  of  the  court  or  with  the 
due  administration  of  justice  that  can  be 
properly  punished  as  a  contempt  of  court. "* 

The  court  said,  further: 

"There  may  be  instances  where  the  publi- 
cation of  editorials  or  other  matter  in  news- 
papers would  bring  the  author  within  the 
limitations  of  the  statute.  For  instance,  if 
a  newspaper  editor  should  publish  an  article 
concerning  a  trial  which  was  being  considered 
by  a  jury,  and  should  send  a  copy  of  the 
paper  containing  such  article  to  the  jury,  or 
a  member  thereof,  during  the  progress  of 
the  trial,  for  the  purpose  of  influencing  them 
in  their  deliberations,  it  would  present  a 
question  whether  such  conduct  would  not  be 
misbehavior  in  the  presence  of  the  court,  or 
so  near  thereto  as  to.  obstruct  the  adminis- 
tration of  justice." 

In  the  recent  case  of  U.  S.  v.  Toledo  News- 
paper Co.  (1915)  220  Fed.  458,  a  news- 
paper owned  by  the  defendant  company,  and 
the  managing  editor  of  the  paper,  were 
charged  with  criminal  contempt  for  the  pub- 
lication of  certain  articles  in  the  paper  cal- 
culated and  intended  to  influence  the  court 
in  its  consideration  of  a  pending  case  by 
giving  the  impression  that  a  decision  con- 
trary to  the  wishes  of  the  paper  would  not 
only  be  very  unpopular  in  the  communit\. 
but  would  be  likelv  to  be  met  with  active 
opposition.  The  articles  also  gave  encour- 
agement to  popular  resistance  to  any  order 
the  court  might  make  following  [859]  such 
unpopular  decision.  In  passing  upon  the 
question  of  contempt,  the  judge  rendered  a 
lengthy  opinion,  in  which  the  facts  of  the 
case  are  recited  and  the  law  upon  the  sub- 
ject elaborately  reviewed  by  the  citation  of 
numerous  cases  in  both  the  federal  and 
state  courts.    The  court  found  both  the  news* 
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paper  company  and  the  managing  editor 
^ilty  of  contempt,  and  imposed  a  separate 
fine  upon  each. 

Among  the  cases  cited  by  the  court  in  sup- 
port of  its  judgment  is  that  of  Myers  v. 
State,  in  the  Supreme  Court  of  Ohio  in  1889 
(46  Ohio  St.  473,  491,  22  N.  E.  43,  44,  15 
Am.  St.  Rep.  638 ) .  A  judgment  of  contempt 
had  been  entered  in  that  case  against  the 
plaintiff  in  error  in  the  court  of  common 
pleas  of  Franklin  county  (Columbus)  for 
causing  to  be  published  in  a  daily  newspaper 
in  Cincinnati  an  article  reflecting  upon  the 
judge  of  the  court  in  which  a  case  was  then 
pending  against  the  plaintiff  in  error.  The 
article  referred  to  this  pending  case,  and  it 
is  stated  that  the  newspaper  had  an  exten- 
sive circulation  throughout  the  state,  in- 
cluding the  county  of  Franklin,  and  was 
freely  circulated,  sold,  and  read  about  the 
courthouse  and  in  the  courtroom,  all  of 
which  waa  known  to  the  plaintiff  in  error 
at  the  time  of  the  writing  and  publishing. 
The  article  was,  in  fact,  read  on  the  day  of 
its  publication  by  many  persons  in  the  court- 
room and  was  much  talked  about  within  the 
bar  of  the  court  and  within  the  presence  and 
hearing  of  the  court.  The  statute  (section 
5639,  Rev.  St.  Ohio)  provided  that: 

"A  court,  or  judge  at  chambers,  may  pun- 
ish, summarily,  a  person  guilty  of  misbe- 
havior in  the  presence  of  or  so  near  the  court 
or  judge  as  to  obstruct  the  administration 
of  justice." 

This  is  almost  the  identical  language  of 
the  federal  statute.  The  first  question  con- 
sidered by  the  Supreme  Court  was  whether 
the  misbehavior  of  the  plaintiff  in  error  was 
in  the  presence  of  the  court.  Upon  that 
question,  the  court  said: 

"Indeed,  it  was  written  in  the  city  of  Cin- 
cinnati, though  dated  at  Columbus.  But 
the  publication  was  in  the  courtroom,  as 
well  as  elsewhere.  It  was  intended  to  have 
effect,  and  did  have  effect,  in  the  courthouse 
at  Columbus,  and  the  writer  was  just  as 
much  responsible  for  that  effect  as  though 
he  had,  in  the  courtroom  itself,  and  while 
the  trial  was  progressing,  circulated  and  read 
aloud  the  article,  or  uttered  the  libelous 
words  verbally.  The  acts  were  thus  done, 
if  not  in  the  very  presence  of  the  court,  at 
least  so  near  thereto  as  to  obstruct  its  busi- 
ness. .  .  .  The  statute  clearly  authorizes, 
as  did  the  common  law,  courts  to  punish 
summarily,  as  contempts,  acts  calculated  to 
obstruct  their  business.  They  could  not  be 
maintained  without  such  power,  nor  could 
litigants  obtain  a  fair  consideration  of  their 
causes  in  a  court  where  the  jury  or  judge 
should  be  subject,  during  the  trial,  to  influ- 
ences in  respect  to  the  case  upon  trial,  cal- 
culated to  impair  capacity  to  act  impartial- 
ly  between   the   parties." 


In  Patterson  t.  Colorado,  205  U.  S.  454, 
463,  27  S.  Ct.  556,  558,  61  U.  S.  L.  ed.  879, 
10  Ann.  Cas.  689,  this  case  is  cited  by  the 
Supreme  Court  of  the  United  States  as  an 
authority  in  support  of  the  doctrine,  that: 

'*When  a  case  is  finished,  courts  are  sub- 
ject to  the  same  criticism  as  other  people, 
but  the  propriety  and  necessity  of  preventing 
interference  with  the  course  of  justice  by 
premature  statement,  argument,  or  intimi- 
dation hardly  can  be  denied." 

[860]  The  Supreme  Court  also  cites  to  the 
same  effect  the  case  of  Telegram  Newspaper 
Co.  V.  Com.  172  Mass.  294,  52  N.  E.  445, 
44  L.R.A.  159,  70  Am.  St.  Rep.  280,  where 
the  trial  court  had  adjudged  two  newspapers 
published  in  Worcester,  Mass.,  in  contempt 
for  publishing  articles  dealing  with  and  dis- 
cussing the  proceedings  in  a  trial  before  the 
court  upon  the  petition  of  one  Loring  against 
the  town  of  Holden  for  the  taking  of  land 
of  the  petitioner  for  the  abolition  of  a  grade 
crossing.  The  articles  in  the  two  papers 
which  the  court  found  were  calculated  to 
obstruct  the  course  of  justice  in  said  court 
were  substantially  in  the  same  language.  In 
one  of  the  articles  it  was  stated  that: 

"The  town  offered  Loring  $80  at  the  time 
of  the  taking,  but  he  demanded  $250,  and, 
not  getting  it,  went  to  law." 

The  Supreme  Court  of  Massachusetts,  sus- 
taining the  judgment  of  contempt  for  this 
publication,  said: 

'*The  facts  stated,  even  if  they  were  true, 
were  not  admissible  in  evidence  at  the  trial, 
.  .  .  and,  so  far  as  appears,  they  were  no 
part  of  the  proceedings  at  the  trial,  and,  if 
they  were  brought  to  the  knowledge  of  the 
jurors  before  they  rendered  their  verdict, 
were  calculated  to  influence  them  upon  the 
amount  of  the  damages  to  be  given  by  their 
verdict.  The  newspapers  were  published  and 
circulated  in  Worcester,  and  it  was  not  im- 
probable at  the  time  of  publication  that  the 
articles  would  be  read  by  some  of  the  jurors 
before  the  trial  of  the  petition  was  finished. 
.  .  .  The  intention  of  the  publisher  of  a 
newspaper  is  that  it  should  be  bought  and 
read  by  persons  within  the  place  where  it 
circulates.  Cases  .  .  .  should  be  deter- 
mined on  evidence  presented  in  court.  It  is 
an  inevitable  perversion  of  the  proper  ad- 
ministration of  justice  to  attempt  to  influ- 
ence the  judge  or  jury  in  the  determination 
of  a  cause  pending  before  them  by  state- 
ments outside  of  the  courtroom,  and  not  in 
the  presence  of  the  parties,  which  may  be 
false,  and  even  if  they  are  true  are  in  law 
not  admissible  in  evidence." 

In  Rex  V.  Davies  [1906]  1  K.  B.  (Eng.) 
32,  the  question  was  whether  the  King's 
Bench  Division  of  the  High  Court  of  Justice 
had  power  to  punish  by  attachment  con- 
tempts of  inferior  courts.     That  question  is 
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not  involved  in  this  case.  But  the  contempt 
charged  was  the  publication  by  a  newspaper 
of  articles  reflecting  upon  the  character  and 
antecedents  of  an  accused  person  whose  case 
was  pending  before  the  inferior  court.  The 
publication  was  very  similar  in  character 
to  the  one  in  the  present  case.  It  was  ad- 
mittedi  on  behalf  of  the  editor  of  the  paper, 
who  was  cited  to  show  cause  why  he  should 
not  be  punished  for  contempt,  that  nothing 
could  be  said  in  his  defense  or  in  palliation 
of  the  act  of  publishing  such  articles  con- 
cerning a  person  under  remand  upon  a  charge 
which  might  lead  to  a  committal.  The  de- 
fense was  wholly  confined  to  denying  the 
jurisdiction  of  the  King's  Bench.  .  In  de- 
termining this  issue,  that  court  referred  to 
the  publication  of  such  articles  as  tending 
to  poison  the  stream  of  justice  and  calcu- 
lated to  deprive  the  court  of  the  power  of 
doing  that  which  is  the  end  for  which  it 
exists,  namely,  to  administer  justice  duly, 
impartially,  and  with  reference  solely  to  the 
facts  judically  brought  before  it.  The  eourt 
in  pursuing  this  thought  found  it  necessary 
to  ask  itself  this  question: 

"What,  then,  is  the  principle  which  is  the 
root  of  and  underlies  the  cases  in  which  per- 
sons have  been  punished  for  attacks  upon 
courts  and  interferences  with  the  due  execu- 
tion of  their  orders?" 

[861]  The  court  answered  that: 

The  principle  ''will  be  found  to  be,  not  the 
purpose  of  protecting  either  the  court  as  a 
whole  or  the  individual  judges  of  the  court 
from  a  repetition  of  them,  but  of  protecting 
the  public,  and  especially  those  who,  either 
voluntarily  or  by  compulsion,  are  subject 
to  its  jurisdiction,  from  the  mischief  they 
will  incur  if  the  authority  of  the  tribunal 
be  undermined  or  impaired." 

In  support  of  this  principle,  the  court  re- 
fers to  the  judgment  prepared  by  Wilmot, 
C.  J.  in  Rex.  v.  Almon  (1766)  Wilmot's 
Opinions,  pp.  255,  256,  a  considerable  part 
of  which  judgment,  the  court  says,  was  "de- 
voted to  showing  that  the  real  offense  is 
the  wrong  done  to  the  public  by  weakening 
the  authority  and  influence  of  a  tribunal 
which  exists  for  their  good  alone. 
The  several  parts  of  the  system  [judicial], 
lie  adds,  'act  in  combination  together  to  at- 
tain the  only  end  and  object  of  all  laws, 
the  safety  and  security  of  the  people/ " 
The  court  examined  the  articles  complained 
of,  and  found  that  they  contained  a  number 
of  statements  respecting  the  person  charged 
of  a  character  likely  to  seriously  prejudice 
her  case,  to  create  a  feeling  against  her,  and 
to  affect  the  minds  of  persons  who  might 
take  part  in  her  trial.  It  was  the  opinion 
of  the  court  that  such  a  case  demanded  a 
severe  punishment,  and  accordingly  the  edi- 
tor was  ordered  to  pay  a  fine  of  £100  and  the 
costs  of  the  proceedings. 


3.  We  come  now  to  4he  fundamental  ques- 
tion in  this  case,  which  was  also  the  funda- 
mental question  in  the  case  of  Patterson  v. 
Colorado,  205  U.  S.  454,  462,  27  S.  Ct.  556, 
61  U.  S.  (L.  ed.)  879,  10  Ann.  Cas.  .689.  In 
that  case  the  constitutional  guaranty  of 
the  freedom  of  the  press  was  invoked  on  be- 
half of  a  newspaper  as  against  contempt 
proceedings.  The  contempt  alleged  was  the 
publication  of  certain  articles  and  a  cartoon, 
which,  it  was  charged,  reflected  upon  the 
motives  and  conduct  of  the  Supreme  Court  of 
Colorado  in  cases  still  pending,  and  were  in- 
tended to  embarrass  the  court  in  the  im- 
partial administration  of  justice.  The  court 
had  ordered  judgment  fining  the  plaintiff  in 
error  for  contempt.  It  was  contended  by  the 
plaintiff  in  error  in  the  Supreme  Court  of 
the  United  States  that  the  law  of  contempt, 
as  construed  by  the  Supreme  Court  of  Colo- 
rado, abridged  the  freedom  of  the  press,  as 
guaranteed  in  the  First  Amendment  to  the 
Constitution  of  the  United  States.  The 
court,,  by  Mr.  Justice  Holmes,  answered  this 
contention  by  saying  that: 

"The  main  purpose  of  such  constitutional 
provisions  [the  First  and  Fourteenth  Amend- 
ments] is  'to  prevent  all  such  previous  re- 
atravnts  upon  publications  as  had  been  prac- 
ticed by  other  governments,'  and  they  do  not 
prevent  the  subsequent  punishment  of  such 
as  may  be  deemed  contrary  to  the  public 
welfare.     .  .     The  preliminary   freedom 

extends  as  well  to  the  false  as  to  the  true; 
the  subsequent  punishment  may  extend  as 
well  to  the  true  as  to  the  false.  This  was 
the  law  of  crijninal  libel  apart  from  statute 
in  most  cases,  if  not  in  all." 

The  court  continues: 

"The  rule  applied  to  criminal  libels  ap- 
plies yet  more  clearly  to  contempts.  A  pub- 
lication likely  to  reach  the  eyes  of  a  jury, 
declaring  a  witness  in  a  pending  cause  a  per- 
jurer, would  be  none  the  less  a  contempt 
that  it  was  true.  It  would  tend  to  obstruct 
the  administration  of  justice,  because  even  a 
correct  conclusion  is  not  to  be  reached  or 
helped  in  that  way,  if  our  system  of  trials 
is  to  be  maintained.  The  theory  of  our  sys- 
tem is  that  the  conclusions  to  be  reached  in 
a  case  will  be  induced  only  by  evidence  and 
argument  in  open  [862]  court,  and  not  by 
any  outside  influence,  whether  of  private 
talk  or  public  print." 

It  thus  clearly  appears  that  the  press  is 
not  exempt  from  the  provisions  of  the  stat- 
ute under  consideration.  Liberty  of  the  press 
is  subordinate  to  the  independence  of  the 
judiciary,  and  it  is  not  expedient  that  any 
class  in  the  community  should  be  privileged 
to  interfere  with  the  rights  of  litigants  or 
to  embarrass  or  obstruct  the  administration 
of  justice.     6  R.  C.  Lw  610,  §  22. 

4.  It  is  next  contended  by  the  plaintiff  in 
error  that  as  the  managing  editor  had  no 


PEOPLE  V. 

271   III. 

knowledge  of  the  contents  of  the  article  or 
the  intention  of  the  reporter,  Perkins,  to 
cause  the  same  to  be  published  in  the  paper, 
it  was  error  to  hold  him  guilty  of  contempt 
of  court.  The  specific  charge  was  that  the 
publication  of  the  article  was  not  based  upon 
the  facts  adduced  on  the  trial,  but  upon 
facts  relating  to  the  past  life  of  the  defend- 
ant; that  they  were  highly  prejudicial  in  his 
character  and  reputation;  were  inadmissible 
in  evidence;  prevented  him  from  having  a 
fair  and  impartial  trial;  and  obstructed  the 
administration  of  justice.  The  reply  to  this 
charge  was  that  Campbell  was  charged  with 
the  editorial  supervision  of  the  paper;  that 
he  exercised  reasonable  care  in  the  selection 
and  employment  of  editors  and  reporters; 
and  that  it  was  his  duty  to  exercise  reason- 
able care  that  articles  reflecting  upon  the 
court  or  in  any  manner  tending  to  interfere 
with  the  administration  of  justice  were  ex- 
cluded from  the  colunms  of  the  paper.  It 
was  not  charged  in  the  Information  or  in  the 
citation  that  the  article  reflected  upon  the 
oottrt,  and  it  was  not  alleged  in  the  reply 
that  it  was  the  duty  of  the  managing  editor 
to  exclude  from  the  paper  the  contemptuous 
matter  that  was  published  and  which  did 
interfere  with  the  administration  of  justice; 
but  it  was  admitted  that  the  article  was 
printed  without  any  editorial  supervision. 
It  was  therefore  clearly  open  to  the  court 
to  iind  that  the  managing  editor  did  not  per- 
form his  duty  in  supervising  the  publica- 
tion, and  was  negligent  in  permitting  the 
article  to  be  published;  and,  as  the  court 
found  that  the  accusation  in  the  information 
was  true,  we  are  of  opinion  that  the  alleged 
error  is  not  one  of  our  consideration.  "On 
such  a  writ  [writ  of  error]  only  matters  of 
law  are  considered.  The  decision  of  the  trial 
tribunal,  court  or  jury,  deciding  the  facts, 
is  conclusive  as  to  them."  Bessette  v.  W. 
B.  Conkey  Co.  194  U.  S.  324,  338,  24  S.  Ct. 
665,  671,  48  L.  ed.  997. 

5.  It  is  further  contended  that  the  con- 
tempt, if  any,  was  a  criminal  one,  and  not 
civil;  and  that  the  costs  which  were  in- 
curred in  the  continuance  of  the  criminal 
case  should  not  have  been  considered  in  the 
judgment.     The  judgment  is  that: 

**The  Independent  Publishing  Company,  a 
corporation,  and  the  said  Will  A.  Campbell, 
should  be  fined  in  the  sum  of  $617.95,  to- 
gether with  the  costs  of  this  proceeding." 

The  court  had  a  broad  discretion  in  con- 
sidering the  circumstances  entering  into  the 
measure  of  punishment.  The  costs  in  the 
continued  case  were  merely  used  as  an  ele- 
ment in  measuring  the  fine  imposed  by  the 
court,  and  did  not  change  the  case  from  a 
criminal  to  a  civil  one.  Tbe  fine  was  plainly 
imposed   to  vindicate   the   authority   of   the 
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court,  and,  aa  suob,  was  fixed  at  an  amount 
within  its  discretion. 

The  judgment  of  the  District  Court  is  af- 
firmed. 


NOTE. 

The  reported  case  holds  that  while  the 
power  of  a  federal  court  to  punish  for  con- 
tempt is  limited  by  statute  (Judicial  Code,. 
§  268,  Fed.  St.  Ann.  1912  Supp.  p.  243)  to^ 
misbehavior  in  the  presence  of  the  court  "or 
so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice,"  a  newspaper  publication 
made  during  the  pendency  of  a  proceedings 
in  court  and  having  a  direct  tendency  to  ob- 
struct the  administration  of  justice  consti- 
tutes a  contempt  of  court.  In  so  holding  the 
court  distinguishes  a  number  of  earlier  casec^ 
holding  that  a  mere  newspaper  criticism  of 
a  federal  judge  could  not  be  punished  as  a 
contempt.  The  cases  passing  on  that  ques- 
tion are  included  in  an  extended  discussion 
of  contempt  procedure  in  the  federal  courts 
in  the  note  to  Gompers  v.  U.  S.  Ann.  Cas. 
1915D,  1044. 


EX  REIi.  mtST  NATIONAL 
BANK  OF  JOUET 


v. 


Illinois  Supreme  Court — December  22,  1919. 


271  III.  lOO;  110  N.  E.  864. 


Banks  —  Federal  Beserre   Act  — Valid- 
ity. 

Federal  Keserve  Act  December  23,  1913, 
c.  6,  §  Ilk,  38  Stat.  262  (Fed.  St.  Ann.  1914 
Supp.  p.  272),  providing  that  the  Federal 
Reserve  Board  nuiy  grant  to  national  banks 
applying  therefor,  where  not  in  contraven- 
tion of  state  or  local  law,  the  right  to  act 
as  trustee,  executor,  administrator,  or  regis- 
trar of  stocks  and  bonds,  under  such  rules 
and  regulations  as  the  board  may  prescribe, 
is  not  invalid  as  an  attempted  delegation  of 
legislative  power,  in  violation  of  Const.  U.  S. 
art.  1,  §  1  (8  Fed.  St.  Ann.  290),  declaring 
that  all  legislative  power  shall  be  vested  in 
the  Congress  of  the  United  States,  since  it 
was  only  left  to  the  Federal  Reserve  Board 
as  a  purely  administrative  matter  to  apply 
the  provisions  of  the  act  to  the  banks  which 
upon  application  are  entitled  to  its  provi- 
sions, and  the  legislation  granting  the  power 
remained  that  of  Congress. 

[See  note  at  end  of  this  case.] 
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Constitntio&al  Iaw  —  Powers  of  Feder- 
al GoTemme&t  —  No&ennmerate  Pow- 


ers. 


Under  Const.  U.  S.  Amend.  10  (9  Fed.  St. 
Ann.  356),  declaring  that  the  powers  not 
delegated  to  the  United  States  by  the  Con- 
stitution nor  prohibited  by  it  to  the  states 
are  reserved  to  the  states  respectively,  or  to 
the  people,  the  government  of  the  United 
States  is  one  of  enumerated  powers,  and  can 
claim  no  powers  not  granted  to  it  by  the 
Constitution,  and  the  powers  actually  granted 
must  be  such  as  are  given  expressly  or  by 
necessary  implication. 

Federal  Reserre  Aet  —  Validity. 

Federal  Reserve  Act  December  23,  1913, 
§  Ilk,  providing  that  the  Federal  Reserve 
Board  may  grant  to  national  banks  applying 
therefor,  when  not  in  contravention  of  state 
or  local  law,  the  right  to  act  as  trustee,  execu- 
tor, administrator,  or  registrar,  etc.,  under 
such  rules  as  the  board  may  prescribe,  is  not 
within  the  power  of  Congress,  as  such  func- 
tions belong  exclusively  to  the  states,  and  as 
the  possession  of  such  powers  by  national 
banks  Is  not  necessary  to  their  continued 
existence  or  to  their  performance  of  govern- 
mental agencies. 

[See  note  at  end  of  this  case.] 


Federal  Reserve  Act  December  23,  1913, 
§  Ilk,  providing  that  the  Federal  Reserve 
Board  may  grant  to  national  banks  applying 
therefor,  "when  not  in  contravention  of  state 
or  local  law,"  the  right  to  act  as  trustee,  ex- 
ecutor, administrator,  or  registrar  of  stocks 
and  bonds  under  such  rules  as  the  board 
may  prescribe,  in  view  of  the  board's  rules 
requiring  the  trust  dept^rtment  of  a  bank, 
granted  permission  to  execute  trusts,  to  be 
a  separate  department,  under  the  manage- 
ment of  officers  whose  duties  shall  be  pre- 
scribed by  the  officers  of  the  bank,  that  the 
funds,  investments,  etc.,  shall  be  held  sepa- 
rate from  the  funds  and  securities  of  the 
bank,  that  examiners  appointed  by  the  comp- 
troller of  the  currency  or  designated  by  the 
board  shall  make  audits  of  the  cash,  securi- 
ties, accounts,  and  investments  of  the  trust 
department,  when  examination  is  made  of  the 
banking  department,  reserving  to  the  board 
the  right  to  revoke  permits  where,  in  its 
opinion,  a  bank  has  wilfully  violated  its  reg- 
ulations or  the  laws  of  the,  state,  conflicts 
with  state  laws  as  to  state  banks  and  trus- 
tees, and  with  the  state's  control  over  pri- 
vate property  an^  its  acquisition  and  dispo- 
sition, and  hence  is  within  the  exception, 
"when  not  in  contravention  of  state  or  local 
law,"  and  unauthorized. 

[See  note  at  end  of  this  case.] 

Banks  —  National      Banks  —  EzclnsiTe- 
ness  of  Federal  Control. 

National  banks  are  instrumentalities  of 
the  federal  government  in  carrying  out  its 
governmental  powers,  and  in  the  conduct  of 
their  affairs  are  not  subject  to  the  regula- 
tion or  control  of  the  state,  in  conflict  with 
the  laws  of  the  United  States;  but  Congress 
is  the  judge  of  the  extent  of  powers  to  be 
conferred  upon  national  banks,  and  has  the 


sole  authority  to  regulate  and  control  their 
operations. 

Constitutional  I«aw  —  RespeetiTe  Pow- 
ers of  State  and  Federal  Government. 

The  power  to  regulate  property  within  the 
limits  of  the  state,  the  modes  of  acquiring 
and  transferring  it,  and  the  rules  of  descent 
and  distribution  dealt  with  by  trustees,  ex- 
ecutors, etc.,  are  subjects  belonging  exclu- 
sively to  the  jurisdiction  of  the  state,  not 
subject  to  federal  control. 

Original  petition  for  mandamus.  First 
National  Bank  of  Joliet,  petitioner,  and  James 
J.  Brady,  Auditor  of  Public  Accounts,  re- 
spondent. The  facts  are  stated  in  the  opinion. 
Wbit  denied. 

Barr,  McNaughton  d  Barr  for  petitioner. 
P.  J.  Luceyy  Tho8.  E.  Detnpoy  and  Letter 
JET.  Strodcn  for  respondent. 

[101]  Farhisr,  C.  J. — The  People  of  the 
State  of  Illinois,  on  the  relation  of  the  First 
National  Bank  of  Joliet,  by  leave  granted, 
filed  in  this  court  a  petition  for  mandamus 
against  respondent,  James  J.  Brady,  Auditor 
of  Public  Accounts  of  the  State  of  Illinois. 
The  petition  sets  up  that  the  relator  is  a 
national  banking  association  incorporated  un- 
der and  by  virtue  of  an  act  of  Congress  en- 
titled "An  act  to  provide  for  national  cur- 
rency, secured  by  a  pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and 
redemption  thereof,"  approved  June  3,  1864 
(6  Fed.  St.  Ann.  79)  and  acts  amendatory 
thereof  and  supplementary  thereto;  that  re- 
lator is  a  member  bank  of  the  Federal  Re- 
serve Bank  of  Chicago,  organized  [102]  under 
and  by  virtue  of  an  act  of  Congress  entitled 
"An  act  to  provide  for  the  establishment  of 
Federal  reserve  banks,  to  furnish  an  elastic 
currency,  to  afford  means  of  rediscounting 
commercial  paper,  to  establish  a  more  effec- 
tive supervision  of  banking  in  the  United 
States,  and  for  other  purposes,'^  approved 
December  23,  1913  (Fed.  St.  Ann.  1914  Supp. 
p.  272)  that  the  Federal  Reserve  Board  creat- 
ed by  said  Federal  Reserve  act,  pursuant  to 
authority  vested  in  said  board  by  said  act, 
upon  the  application  of  relator  granted  re- 
lator on  April  7,  1915,  a  permit  to 
act  as  trustee,  executor,  administrator  or 
registrar  of  stocks  and  bonds;  that  upon 
the  issuing  of  said  permit  relator  applied 
to  respondent  for  a  certificate  of  authority 
to  act  under  what  is  generally  denominated 
the  Trust  act  of  the  State  of  Illinois.  The 
petition  avers  that  at  the  time  of  making 
such  application  relator  had  performed  all 
things  required  by  it  to  be  done  by  the  pro- 
visions of  the  Illinois  Trust  act  and  the  gen- 
eral Incorporation  act  of  Illinois,  and  that 
respondent  refused,  and  refuses,  to  issue  re- 
lator such  certificate  of  qualification.     The 
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petition  prays  that  a  peremptory  writ  of 
mandamus  issue,  directed  to  respondent,  com- 
manding  him  forthwith  to  issue  to  relator  a 
certificate  of  qualification,  as  provided  under 
the  Trust  act  of  Illinois. 

Respondent  demurred  to  the  petition,  as- 
signing the  following  three  reasons  in  justi- 
fication of  his  refusal  to  issue  the  certificate 
of  qualification:  (1)  That  section  IIX^  of  the 
Federal  Reserve  act  is  a  delegation  of  legis- 
lative power  by  Cong^ress  to  the  Federal  Re- 
serve Board,  in  violation  of  the  constitution 
of  the  United  States,  and  is  for  that  reason 
void;  (2)  if  it  be  held  that  section  Ilk  is 
not  a  delegation  of  legislative  power  but  a 
general  grant  by  Congress  to  national  banks 
of  the  power  to  act  as  trustees,  executors, 
administrators  or  registrars  of  stocks  and 
bonds,  it  is  unconstitutional  and  void  for 
want  of  power  in  Congress  to  grant  such  a 
franchise  to  a  national  corporation;  (3)  that 
to  permit  national  banks  to  act  as  trustees, 
executors,  administrators  [103]  or  registrars 
of  stocks  and  bonds  in  Illinois  would  be  in 
contravention  to  the  laws  of  Illinois. 

First — Is  section  11 X;  of  the  Federal  Re- 
serve act  an  attempted  delegation  of  legis- 
lative power  to  the  Federal  Reserve  Board? 
If  it  is,  the  Federal  Reserve  act  in  this 
particular  is  unconstitutional,  since  sec- 
tion 1  of  article  1  of  the  Federal  constitu- 
tion reads:  "All  legislative  powers  here- 
in granted  shall  be  vested  in  a  Congress 
of  the  United  States,  which  shall  consist  of 
a  senate  and  house  of  representatives"  ( 8  Fed. 
6t.  Ann.  290).  Section  llA;  of  the  Federal 
Reserve  act  reads:  "The  Federal  Reserve 
Board  shall  be  authorized  and  empowered 
.  .  .  to  grant  by  special  permit  to  national 
banks  applying  therefor,  when  not  in  con- 
travention of  State  or  local  law,  the  right  to 
act  as  trustee,  executor,  administrator  or 
registrar  of  stocks  and  bonds,  under  such 
rules  and  regulations  as  said  board  may  pre- 
scribe." 

It  will  not  be  controverted  that  all  strictly 
legislative  power  granted  by  the  Federal  con- 
stitution is  vested  in  Congress  and  that  all 
the  powers  which  Congress  may  exercise  are 
legislative.  Congress  cannot  delegate  powers 
strictly  and  exclusively  legislative  in  their 
nature  to  administrative  or  other  officials. 
On  the  other  hand,  Congress  may  by  general 
law  confer  upon  another  branch  of  the  gov- 
ernment the  duty,  not  of  legislation  but  of 
execution,  and  the  further  duty  of  determin- 
ing the  application  of  legislation  to  particu- 
lar cases  and  formulating  rules  for  its  exer- 
cise. As  said  by  Chief  Justice  Marshall  in 
Wayman  v.  Southard,  10  Wheat.  1,  on  pages 
42  and  43,  6  U,  S.  (L.  ed.)  253:  "It  will  not 
be  contended  that  Congress  can  delegate  to 
the  courts,  or  to  any  other  tribunals,  powers 
which    are    strictly    and    exclusively    legisla- 
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tive,  but  Congress  may  certainly  delegate  to 
others,  powers  which  the  legislature  might 
rightfully  exercise  itself." 

Does  the  section  of  the  Federal  Reserve 
act  set  out  attempt  to  delegate  to  the  mem- 
bers of  the  Federal  Reserve  Board  any  legis- 
lative duties,  and  if  so,  what?  On  the  other 
hand,  does  not  the  act  rather  authorize  the 
Federal  Reserve  [104]  Board  to  apply  the 
provisions  of  the  act  to  those  banks  which, 
upon  application,  are  entitled  to  its  provi- 
sions? A  national  bank,  upon  becoming  a 
member  bank  of  a  Federal  reserve  bank,  is 
by  the  provisions  of  section  Ilk  entitled  to  a 
permit  to  act  as  trustee,  etc.,  on  application 
to  the  Federal  Reserve  Board,  provided  the 
grant  of  such  permit  would  not  be  "in  con- 
travention of  State  or  local  law."  In  our 
opinion  Congress,  by  the  passage  of  the 
Federal  Reserve  act,  purported  to  authorize 
such  national  banks  as  complied  with  its 
terms  to  act  as  trust/^es,  executors,  etc.,  and 
it  was  but  left  to  the  Federal  Reserve  Board 
to  determine  which  national  banks  making 
application  complied  with  and  were  entitled 
to  the  provisions  of  the  act.  The  legislation 
granting  the  power  was  that  of  Congress; 
the  decision  as  to  what  banks  the  legislation 
was  applicable  was  delegated  to  the  Federal 
Reserve    Board. 

The  constitutionality  of  acts  delegating  ad- 
ministrative power  to  boards,  commissions  or 
individuals  has  often  been  before  the  courts 
and  upheld.  In  Field  v.  Clark,  143  U.  S.  649, 
12  S.  Ct.  495,  36  U.  S.  (L.  ed.)  294,  the  con- 
stitutionality of  section  3  of  the  Tariff  act  of 
October  1,  1890,  was  involved,  which  act  pro- 
vided, "that  with  a  view  to  secure  reciprocal 
trade  with  countries  producing  the  following 
articles,  and  for  this  purpose,  on  and  after 
the  first  day  of  January,  1892,  whenever  and 
as  often  as  the  President  shall  be  satisfied 
that  the  government  of  any  country  producing 
and  exporting  sugar,  molasses,  coffee,  tea  and 
hides,  raw  and  uncured,  or  any  of  such 
articles,  imposes  duties  or  other  exactions 
upon  the  agricultural  or  other  products  of 
the  United  States,  which,  in  view  of  the  free 
introduction  of  such  sugar,  molasses,  coffee', 
tea  and  hides  into  the  United  States,  he  may 
deem  to  be  reciprocally  unequal  and  unrea- 
sonable, he  shall  have  the  power,  and  it  shall 
be  his  duty,  to  suspend,  by  proclamation  to 
that  effect,  the  provisions  of  this  act  relat- 
ing to  the  free  introduction  of  such  sugar," 
etc.  The  act  was  held  constitutional,  and 
Justice  Harlan,  speaking  for  the  court,  said: 
[105]  "Legislative  power  was  exercised  when 
Congress  declared  that  the  suspension  should 
take  effect  upon  a  named  contingency.  What 
the  President  was  required  to  do  was  simply 
in  execution  of  the  act  of  Congress.  It  was 
not  the  making  of  law.  He  was  the  mere 
agent  of  the  lawmaking  department  to  as- 
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certain  and  declare  the  event  upon  which 
its  expressed  will  was  to  take  effect."  Th« 
Federal  Keserve  Board  is  the  mere  agent  of 
the  law-making  department  to  ascertain  and 
declare  whether  or  not  the  exercise  of  trust 
powers  by  a  national  bank  would  be  in  con- 
travention of  State  or  local  law,  and  having 
once  decided  the  exercise  of  such  trust  func- 
tions by  na^tional  banks  did  not  contravene 
State  or  local  laws,  the  board  had  then 
imposed  upon  it  but  the  ministerial  duty  of 
issuing  the  permit. 

In  U.  S.  V.  Grimaud,  220  U.  S.  606,  31  S. 
Ct.  480,  65  U.  S.  (L.  ed.)  563,  the  constitu- 
tionality of  an  act  of  Congress  was  involved 
and  it  was  contended  there  was  an  attempted 
delegation  of  legislative  power.  The  Secre- 
tary of  Agriculture  was  by  act  of  Congress 
authorized  to  make  provision  for  the  pro- 
tection of  the  public  forests  and  reservations, 
promulgate  rules,  and  the  violation  of  the 
rules  was  made  punishable  as  provided  in 
the  act.  A  prosecution  was  had  for  a  vio- 
lation of  sucli  rules  and  the  constitutionality 
of  the  act  raised.  The  court  said:  ^^In  the 
nature  of  things  it  was  impracticable  for 
Congress  to  provide  general  regulations  for 
these  various  and  varying  details  of  man- 
agement. Each  reservation  had  its  peculiar 
and  special  features,  and  in  authorizing  the 
Secretary  of  Agriculture  to  meet  these  local 
conditions  Congress  was  merely  conferring 
administrative  functions  upon  an  agent  and 
not  delegating  to  him  legislative  power." 

In  Chicago,  etc.  R.  Co.  v.  Jones,  149  111. 
361,  37  N.  E.  247,  41  Am.  St.  Rep.  278,  24 
L.R.A.  141,  the  constitutionality  of  an  act 
of  the  General  Assembly  of  this  State  was 
upheld  as  not  being  an  attempted  delegation 
of  legislative  power.  The  act  provided: 
'The  railroad  and  warehouse  commissioners 
are  [106]  hereby  directed  to  make  for  each 
of  the  railroad  corporations  doing  business 
in  this  State,  as  soon  as  practicable,  a  sched- 
ule of  reasonable  maximum  rates  of  the 
charges  for  the  transportation  of  passengers 
and  freight,"  etc.  As  involving  the  same 
constitutional  question,  see  Stone  v.  Farmers' 
Loan,  etc.  Co.  116  U.  S.  307,  6  S.  Ct.  334, 
388,  1191,  29  U.  S.  (L.  ed.)  636;  Georgia 
R.,  etc.  Co.  V.  Smith,  128  U.  S.  174,  9  S.  Ct. 
47,  32  U.  S.  <L.  ed.)  377;  Hopkins  v.  Levan- 
dowski,  250  111.  372,  96  N.  E.  496;  People  v. 
City  Prison,  144  N.  Y.  629,  39  N.  E.  686, 
27  L.R.A.  718;  People  v.  Joyce,  246  111.  124, 
20  Ann.  Cas.  472.  92  N.  E.  607;  Hildreth  v. 
Crawford,  65  la.  339,  21  N.  W.  667;  People 
V.  Brooks,  101  Mich.  98,  69  N.  E.  444;  People 
V.  Roth,  249  111.  532,  Ann.  Cas.  1912A  100, 
94  N.  E.  953;  Arms  v.  Ay«r,  192  111.  601,  61 
N.  E.  851,  85  Am.  St.  Rep.  357,  58  L.R.A. 
277. 

While  it  is  difficult  to  define  the  line  which 
separates    legiulative    power    to    make    laws 


from  administrative  authority  to  make  regu- 
lations or  apply  the  legislative  provisions,  we 
think  in  the  act  here  involved  no  legislative 
power  was  attempted  to  be  delegated  to  the 
Federal  Reserve  Board  but  the  authority 
conferred  upon  it  was  purely  administrative. 
Second — It  is  a  universally  admitted  prin- 
ciple that  this  government  is  one  of  enumer- 
ated powers,  and  article  10  of  the  amend- 
ments to  the  constitution  declares:  "The 
powers  not  delegated  to  the  United  States  by 
the  constitution,  nor  prohibted  by  it  to  the 
States,  are  reserved  to  the  States  respective- 
ly, or  to  the  people."  (9  Fed.  St.  Ann.  356.) 
In  Martin  v.  Hunter,  1  Wheat.  304,  41  U.  S. 
(L.  ed.)  97,  it  was  said:  "The  government, 
then,  of  the  United  States  can  claim  no 
powers  which  are  not  granted  to  it  by  the 
constitution,  and  the  powers  actually  granted 
must  be  such  as  are  expressly  given,  or  given 
by  necessary  implication."  The  Federal  con- 
stitution does  not  expressly  authorize  Con- 
gress to  create  corporations  for  banking  or 
any  other  purpose.  Section  8  of  article  1  of 
the  Constitution  authorizes  Congress  "to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
[enumerated]  powers,  and  all  other  powers 
vested  by  this  constitution  in  the  govern- 
ment of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof."  (8  Fed.  St.  Ann. 
674.)  Under  this  provision,  only,  may  Con- 
gress, as  a  means  to  [107]  a  legitimate  end, 
create  corporations.  Whether  Congress  had 
the  power,  under  the  constitution,  to  charter 
a  national  bank  was  the  subject  of  consider- 
ation by  the  Supreme  Court  of  the  United 
States  in  M'Culloch  v.  Maryland,  4  Wheat. 
316,  4  U.  S.  (L.  ed.)  579.  In  that  case  the 
right  of  Congress  to  create  any  corporation 
was  denied.  The  opinion  was  by  Chief  Jus- 
tice Marshall.  The  court  recognized  that 
this  right  was  not  one  of  the  express  powers 
granted  by  the  constitution,  but  said  the 
powers  given  to  the  government  implied  the 
appropriate  means  of  execution.  It  was  held 
a  bank  was  a  convenient,  useful  and  essen- 
tial instrument  of  the  government  in  its 
fiscal  operations,  and  upon  this  ground  it 
was  held  Congress  had  the  implied  power  to 
create  the  corporation.  It  was  said:  "Let 
the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  constitution,  and  all  means 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohib- 
ited but  consist  with  the  letter  and  spirit  of 
the  constitution,  are  constitutional."  In  Os- 
born  V.  U.  S.  Bank,  9  Wheat.  738,  6  U.  S. 
(L.  ed.)  204,  the  court  was  asked  to  re- 
consider the  M'Culloch  case.  Tlie  Osbom 
case  involved  the  validity  of  a  State  law 
imposing  a  tax  on  the  Bank  of  tlie 
United  States  doing  business  in  the  State 
without   being   permitted   to   do   so   by  the 
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the  State  law  on  the  ground  that  the  cor* 
poration  was  created  for  the  management  of 
an  individual  concern,  founded  upon  contract 
between  individuals  and  having  private  trade 
and  profit  for  its  principal  object.  The  opin- 
ion was  by  Chief  Justice  Marshall,  and,  re- 
viewing the  M'Culloch  case,  it  was  said  the 
whole  opinion  of  the  court  in  that  case  was 
founded  on  and  sustained  by  the  idea  that 
the  bank  was  "necessary  and  proper  for  carry- 
ing into  effect  the  powers  vested  in  the  gov- 
ernment of  the  United  States."  The  court 
adhered  to  the  decision  in  the  M'Culloch  case 
as  to  the  power  of  Congress  to  charter  a  bank 
and  refused  to  modify  that  case  because  the 
bank  was  carrying  on  a  private  business.  The 
court  said  it  could  not  be  that  so  much  of 
(108]  the  act  as  incorporated  the  bank  was 
constitutional  but  that  so  much  of  it  as  au- 
thorized its  banking  operations  was  uncon- 
stitutional; that  the  bank  was  a  necessary 
and  proper  instrument  for  carrying  on  the 
fiscal  operations  of  the  government;  that  un- 
less it  be  endowed  with  the  faculty  of  lending 
and  dealing  in  money  it  could  not  effect  the 
object  of  its  creation,  and  that  to  destroy 
its  chartered  power  to  lend  and  deal  in  money 
would  destroy  the  corporation.  In  U.  S. 
V.  Harris,  106  U.  S.  629,  1  S.  Ct.  601,  27 
U.  S.  (L.  ed.)  290,  the  court  quoted  with 
approval  from  Story  on  the  Constitution: 
"Whenever,  therefore,  a  question  arises  con- 
cerning the  constitutionality  of  a  particular 
power,  the  first  question  is  whether  the  pow- 
er be  expressed  in  the  constitution.  If  it  be, 
the  question  is  decided.  If  it  be  not  expressed, 
the  next  inquiry  must  be  whether  it  is  prop- 
erly an  incident  to  an  express  power  and 
necessary  to  its  execution.  If  it  be,  then  it 
may  be  exercised  by  Congress;  if  not,  Con- 
gress cannot  exercise  it." 

When  the  National  Bank  act  of  1864  was 
before  the  Supreme  Court  of  the  United  States 
the  doctrine  of  the  M'Culloch  and  Osbom 
cases  was  approved,  for  the  reason  that  na- 
tional banks  were  in  the  nature  of  govern- 
mental agencies  in  carrying  out  governmental 
functions,  and  it  was  held  a  State  could 
exercise  no  control  over  them  in  the  dis- 
charge of  their  private  functions.  Farmers', 
etc.  Nat.  Bank  v.  Deering,  91  U.  S.  29,  23 
V.  S.  (L.  ed.)  196. 

The  basis  upon  which  the  authorities  rest 
that  Congress  has  power  to  create  a  banking 
corporation  and  authorize  it  to  carry  on  a 
general  banking  business  is,  that  such  insti- 
tutions are  necessary  and  appropriate  agen- 
"cies  for  the  carrying  out  of  certain  govern- 
mental functions,  and  while  they  are  author- 
ized to  engage  in  a  general  banking  business, 
(U.  S.  Rev.  Stat.  sec.  5136;  5  Fed,  St.  Ann. 
S2)  such  authority  is  necessary  to  their 
continued  existence  and  the  exercise  of  such 
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power  is  necessary  to  enable  the  corporations 
to  serve  the  purpose  of  their  creation.  The 
power  to  create  them  was  never  sustained 
[109]  on  the  ground  that  Congress  had  the 
right  to  charter  a  corporation  for  the  pur- 
pose, alone,  of  engaging  in  the  private  trade 
of  banking,  but  the  power  of  such  corporation 
to  engage  in  such  trade  or  business  was  sus- 
tained as  necessary  to  perpetuate  the  life  of 
the  corporation  created  as  an  instrument  or 
agent  for  carrying  out  the  objects  and  pur- 
poses of  the  government.  We  come,  then, 
to  the  inquiry  whether  Congress  has  the 
power  to  authorize  a  banking  corporation 
created  by  it,*  to  engage  in  the  business  of 
acting  as  trustee,  executor  of  wills,  adminis- 
trator of  estates  or  registrar  of  stocks  and 
bonds.  If  such  power  exists  it  must  be  either 
because  Congress  has  the  power  to  create 
a  corporation  for  that  purpose,  or  because 
the  possession  of  such  authority  by  corpora- 
tions Congress  has  the  power  to  create  is 
necessary  to  the  continued  existence  of  the 
corporations.  It  will  not  be  contended  Con- 
gress has  power  to  create  corporations  for 
the  sole  purpose  of  acting  as  trustees,  execu- 
tors or  administrators,  and  it  has  not  at- 
tempted to  do  so.  Such  corporations  could 
not  be  made  the  instrumentalities  for  carry- 
ing out  governmental  functions.  The  business 
of  such  corporations  appertains  to  private 
property  rights  under  the  laws  of  the  sev- 
eral States,  their  devolution,  descent  and 
distribution.  These  are  subjects  of  regula- 
tion by  the  States  and  not  subject  to  the  con- 
trol of  Congress.  (U.  S.  v.  Fox,  94  U.  S.  315, 
24  U.  S.  (L.  ed.)  192;  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  U.  S.  (L.  ed.)  565;  Brown 
v.  Fletcher,  210  U.  S.  82,  28  S.  Ct.  702, 
62  U.  S.  (L.  ed.)  966;  Yonley  v.  Lav- 
ender, 88  U.  S.  276,  22  U.  S.  (L.  ed.) 
536;  Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  211,  23  S.  Ct.  52,  47  U.  8. 
(L.  ed.)  147).  Trust  companies  or  cor- 
porations organized  for  the  purpose  of  acting 
in  trust  capacities  are  very  different  from 
banking  corporations.  In  some  of  the  States 
a  corporation  may  be  authorized  to  do  a 
banking  business  and  also  to  act  as  trustee, 
execvtor  or  administrator,  but  the  two  func- 
tions, when  exercised  by  the  same  corpora* 
tion,  are  kept  separate  and  apart.  In  some 
States  banks  do  not  exercise  the  powers  of 
trust  companies,  and  in  others  trust  com- 
panies do  not  exercise  banking  functions. 
Since  [110]  Congress  has  no  express  or  im- 
plied power  to  create  trust  companies  to  act 
as  trustees,  executors  or  administrators,  the 
nature  and  character  of  their  business  making 
them  the  creatures  of  the  various  States, 
Congress  could  only  vest  national  banking 
corporations  with  such  powers  if  they  were 
reasonably  necessary  to  the  efficiency  of  such 
corporations  for  the  purposes  of  their  crea- 
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tioB  as  governmental  agencies.  If  Congress 
had  deemed  the  exercise  of  trust  powers  by 
national  banks  necessary  to  the  accomplish- 
ment of  the  governmental  purposes  for  which 
they  were  created  it  would  seem  such  power 
would  have  been  granted  expressly  to  all 
national  banks,  as  was  the  power  to  exercise 
certain  banking  functions  granted  by  section 
5136  of  the  Federal  statutes.  The  right  of  a 
national  bank  to  act  as  trustee,  etc.,  as  con- 
ferred by  the  Federal  Reserve  act,  was  made 
elective  with  the  bank.  This  feature  of  the 
act  would  preclude  the  conclusion  that  Con- 
gress deemed  it  necessary,  on  any  ground,  that 
national  banks  possess  the  power  to  act  as 
trustees,  executors,  administrators  or  regis- 
trars of  stock  and  bonds.  If  it  had,  it  is 
evident  it  would  not  have  made  the  act  elec- 
tive and  permissive.  National  banks  without 
the  power  to  act  as  trustees,  etc.,  have  effi- 
ciently served  the  governmental  purposes  for 
which  they  were  primarily  created,  and  it 
not  being  shown  sucli  added  powers  are  now 
necessary  to  the  further  success  of  such  pur- 
poses, and  we  being  of  the  opinion  the  powers 
attempted  to  be  conferred  by  Congress  belong 
strictly  to  the  States,  we  think  the  act,  in 
80  far  as  it  attempted  to  confer  such  powers 
upon  national  banks,  is  unconstitutional 
and  void. 

•  Third — ^The  General  Assembly  of  Illinois, 
in  adopting  the  State  Bank  act,  the  Trust  act 
and  the  general  Incorporation  act,  was  exer- 
cising powers  belonging  to  the  State.  Bank- 
ing corporations  may  qualify  under  the  Trust 
act  to  accept  and  execute  trusts,  and  cor- 
porations may  be  organized  under  the  general 
Incorporation  act  for  that  purpose.  Section 
26  of  the  general  Incorporation  act  provides 
that  [111]  foreign  corporations  doing  busi- 
ness in  this  State  shall  be  subject  to  the 
liabilities,  restrictions  and  duties  imposed 
upon  corporations  of  like  character  organized 
under  the  laws  of  this  State,  and  they  can 
have  no  other  or  greater  powers.  It  may  well 
be  doubted  whether  a  corporation  created  by 
act  of  Congress  for  a  national  governmental 
purpose,  considered  either  as  a  foreign  or 
domestic  corporation,  could  be  construed  to 
be  within  the  meaning  of  the  State  statute; 
but  however  that' may  be,  we  are  of  the  opin- 
ion permissicm  to  a  national  bank  to  act 
as  trustee,  executor  or  administrator  is  in 
contravention  of  the  State  law,  and  such 
permission  is  authorized  by  the  Federal  Re- 
serve act  only  "when  not  in  contravention  of 
State  or  local  law."  WTiile  not  expressly  so 
stated,  we  understand  the  position  of  relator, 
in  effect,  to  be,  that  if  the  State  is  excluded 
from  the  exercise  of  all  visitor ial  and  regu- 
latory powers,  permission  to  a  national  bank 
to  engage  in  the  execution  of  trust  powers 
would  be  in  contravention  of  the  State  law, 
but  it  is  contended  that  the  exercise  of  the 


State    authority    over    such   corporations   is 
not  excluded.    No  such  authority  to  the  State 
is  recognized  either  by  the  act  of  Congress 
or   the   Federal   Reserve   Board.     The   rules 
adopted  by  the  board  require  the  trust  de- 
partment of  a  bank  granted  permission  to 
execute  trusts  to  be  a  separate  department, 
under  the  management  of  officers  whose  duties 
shall  be  prescribed  by  the  officers  of  the  bank. 
The    funds,    securities   and    investments   are 
required    to    be    held    separate    and    distinct 
from  the  funds  and  securities  of  the  bank, 
and  one  from  another.    Rule  4  requires  ex- 
aminers appointed  by  the  comptroller  of  the 
currency  or  designated  by  the  Federal  Reserve 
Board  to  make  thorough  and  complete  audits 
of  the  cash,  securities,  accounts  and  invest- 
ments of  the  trust  department  at  the  same 
time   examination   is   made   of  the   banking 
department.     The   board   reserves  the   right 
to   revoke   permits   where   in   its   opinion   a 
bank   has   wilfully   violated   the   regulations 
of  the  board  or  the  laws  of  the  State.    If,  as 
claimed  by  relator,  national  [112]  banks  will 
consent  to  an  examination  by  the  Sta,te  of 
their  trust  department,  that  would  not  alter 
the  situation  from  a  legal  point  of  view.    A 
mere  examination  by  permission,  and  without 
any  authority  to  take  any  action  if  action 
be  found  advisable,  would  be  a  farce.    Large 
powers  in  the  control  and  regulation  of  cor- 
porations authorized  by  the  Illinois  statute 
to  administer  trusts  are  given  the  State.    In 
addition  to  other  important  powers  conferred 
on   the   Auditor   of   Public   Accounts,   he   is 
required,  personally  or  by  competent  persons 
appointed  by  him,  to  annually  examine  such 
corporations,  and  may  do  so  oftener  if  in  his 
judgment  it  is  necessary.    He  may  cause  pro- 
ceedings to  be  instituted  for  violations  of  law, 
may  direct  the  discontinuance  of  any  imsafe 
or  illegal  investment,  and  may  revoke  the  cer- 
tificate of  authority  to  do  business.     As  a 
mere  business  proposition  it  would  seem  im- 
practicable  and   inconsistent  to   attempt   to 
subject  the  corporation  to  the  control  or  reg- 
ulation of  the  State  and  Federal  authorities 
at    the    same    time.      They    might    disagree 
whether  the  department  was  being  properly 
conducted  and  whether  its  powers  were  being 
properly  executed.     It  is  easily  possible,  and 
we  think  highly  probable,  that  there  would 
be  conflicts  of  authority  between  the  State 
and  Federal  authorities,  and  in  that  event, 
which  •  is  to  control  ?     If  both   are   to  have 
equal  authority,  how  are  their  differences  to 
be  settled?     And  if  one  has  paramount  au- 
thority, why  say  the  corporation  is  subject 
to  regulation  and  control  of  both?    We  think 
tlie    question    has   been    settled    against    the 
right  of  the  State  to  regulate  or  control  any 
department  of   a  national   bank,   even   if  it 
were   conceded   Congress   had   the   power   to 
confer  upon  it  the  authority  to  act  as  tnis- 
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tee,  executor  or  administrator.  In  Farmers' 
etc.  Nat.  Bank  v.  Deering,  supra;  Davis  v. 
Elmira  Sav.  Bank,  161  U.  S.  275,  16  S.  Ct. 
502,  40  U.  S.  (L.  ed.)  700;  Easten  v.  Iowa, 
188  U.  S.  220,  23  S.  Ct.  288,  47  U.  S.  (L.  ed.) 
452,  and  many  other  cases,  it  has  heen 
held  that  national  banks  are  instrumentalities 
of  the  Federal  government  in  carrying  out 
its  governmental  powers,  and  in  the  conduct 
of  their  affairs  are  [113]  not  subject  to  the 
authority  and  control  of  States  in  conflict 
with  the  laws  of  the  United  States ;  that  Con- 
gress is  the  judge  of  the  extent  of  powers  to 
be  conferred  upon  such  banks  and  has  the  sole 
authority  to  regulate  and  control  the  exercise 
of  their  operations,  and  the  States  have  no 
authority,  whether  with  hostile  or  friendly 
intentions,  to  interfere  with  national  banks 
or  their  officers  in  the  exercise  of  the  powers 
bestowed  upon  them  by  the  general  gov- 
ernment. We  have  before  attempted  to  point 
out  that  the  power  to  act  as  trustee,  executor 
or  administrator  was  not  necessary  to  be  con- 
ferred upon  national  banks  to  enable  them 
to  serve  the  purpose  for  which  they  were 
created  nor  necessary  to  the  vitality  or  con- 
tinued existence  of  the  corporation.  We  are 
furthermore  of  opinion  that  those  are  sub- 
jects exclusively  within  the  jurisdiction  of  the 
State.  Certain  powers  of  government  belong 
exclusively  to  the  States  and  certain  powers 
exclusively  to  the  national  government.  The 
power  to  regulate  property  within  the  Mm- 
its  of  the  State,  the  modes  of  acquiring  and 
transferring  it  and  the  rules  of  descent  and 
distribution  of  property  are  subjects  belong- 
ing exclusively  to  the  jurisdiction  of  the 
State.  (U.  S.  V.  Fox,  supra;  Pennoyer  v.  Neff, 
supra;  Overley  v.  Gordon,  177  U.  S.  214,  20 
S.  Ct.  603,  44  U.  S.  (L.  ed.)  741;  Yonley  v. 
LAvender,  supra.)  Trustees,  executors  and 
administrators  deal  with  private  property. 
They  are  the  instrumentalities  through  which 
eRtates  are  settled  and  the  transfer  of  prop- 
erty effected,  and  through  which  private  prop- 
erty is  protected  and  guarded  for  the  pur- 
pose of  applying  it  to  the  uses  for  which  it 
was  intended.  They  are  not  subjects  over 
which  the  Federal  government  has  been  given 
control,  and  any  attempt  to  exercise  such 
control  would  be  "in  contravention  of  State 
or  local  law,"  which  is  forbidden  by  section 
Ilk  of  the  Federal  Reserve  act  and  would 
alAo  be  in  violation  of  the  constitution. 

The  demurrer  to  the  petition  is  sustained 
and  the  writ  denied. 

Writ  denied. 


HOTE. 

Validity  and  Effect  of  Federal  Reserva 

Act. 

Apparently  the  only  clause  of  the  Federal 
Reserve   Act    (Act  (Dec.   23,    191 5>   Fed.   St. 
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Ann.  1912  Supp.  p.  260)  which  has  thus  far 
been  passed  on  judicially  is  the  section  ( §  llk^ 
Fed.  St.  Ann.  1912  Supp.  p.  272)  which  au-^ 
thorizes  the  Federal  Reserve  Board  "to  grant 
by  special  permit  to  national  banks  applying 
therefor,  when  not  in  contravention  of  state 
or  local  law,  the  right  to  act  as  trustee, 
executor,  administrator  or  registrar  of  stocks 
and  bonds,  under  such  rules  and  regulations 
as  said  board  may  prescribe."  In  the  re- 
ported case  it  is  held  that  though  no  specific 
state  enactment  is  contravened  by  the  fore- 
going provision  it  is  invalid  as  an  attempt 
of  the  federal  government  to  regulate  a  mat- 
ter which  is  within  the  exclusive  province 
of  the  state.  A  similar  holding  was  made  in 
Fellows  V.  Bay  City  First  Nat.  Bank  (Mich.) 
159  N.  W.  336,  wherein  the  court  said:  ''Un- 
doubtedly all  presumptions  are  in  favor  of 
the  constitutionality  of  the  act  in  question 
here,  and  Congress  is  the  judge,  wiiiiin  the 
exercise  of  its  powers,  of  the  functions  a 
national  hank  should  perform.  But  in  the 
reasoning  of  the  judges,  in  the  opinions  to 
which  I  have  referred,  I  find,  I  think,  a  con- 
elusive  argument  supporting  the  proposition 
that  Congress  has  exceeded  its  constitutional 
powers  in  granting  to  hanks  the  right  to  act 
as  trustees,  executors,  and  administrators. 
If  for  mere  profit  it  can  clothe  this  agency 
with  the  powers  enumerated,  it  can  give  it 
the  rights  of  a  trading  corporation,  or  a 
transportation  company,  or  both.  There  is, 
as  Judge  Marshall  points  out,  a  natural  con- 
nection between  the  business  of  banking  and 
the  carrying  on  of  federal  fiscal  operations. 
There  is  none  apparently  between  such  oper- 
ations and  the  business  of  settling  estates  or 
acting  as  a  trustee  of  bondholders.  This 
being  so,  there  is  in  the  legislation  a  direct 
invasion  of  the  sovereignty  of  the  state  which 
controls  not  only  the  devolution  of  estates  of 
deceased  persons  and  the  conducting  of  pri- 
vate business  within  the  state,  but  as  well  the 
creation  of  corporations  and  the  qualifica- 
tions and  duties  of  such  as  may  engage  in  the 
business  of  acting  as  trustees,  executors,  and 
administrators.  Such  an  invasion  I  think 
the  court  may  declare  and  may  prevent  by 
its  order  operating  upon  the  offending 
agency." 

In  Woodbury's  Appeal  (N.  H.)  96  Atl.  299, 
the  federal  act  was  held  to  be  inapplicable 
under  the  provision  therein  that  the  power 
thereby  granted  should  not  exist  when  "in 
contravention  of  state  or  local  law,"  a  state 
statute  (Laws  N.  H.  1915,  c.  109,  §  34) 
enacted  since  the  passage  of  the  Federal  Re- 
serve Act  providing  that  no  bank  shaJl  be 
appointed  executor,  administrator,  guardian 
or  conservator.  The  court  held  with  respect 
to  that  statute  that  national  banks  were 
within  its  purview,  that  it  applied  to  a  bank 
chartered  before  its  enactment,  and  that  the 
existence  of   the   contrary   provision   of  the 
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federal  act  did  not  deprive  the  state  of  the 
power  to  enact  it.  As  to  the  point  last 
stated  the  court  said :  "As  the  Federal  Reserve 
Act  was  approved  on  December  23,  1913, 
aoithorizing  national  banks  to  act  as  ad- 
ministrators when  the  state  law  permitted 
it,  it  is  claimed  that  the  New  Hampshire 
statute  of  1915  could  not  deprive  them  of  that 
privilege;  in  other  words,  that  subsequent 
state  legislation  would  be  ineffective  to  de- 
prive them  of  the  power  of  administration 
if  they  already  possessed  it  in  this  state. 
Assuming,  but  not  deciding,  they  have  had 
that  authority,  it  is  clear  that  the  language 
of  the  reserve  act  does  not  lead  to  the  con- 
clusion that  the  legislature  of  this  state 
could  not  subsequently  provide  that  national 
banks  should  not  act  as  administrators,  or 
that  the  probate  courts  should  not  subse- 
quently appoint  them  to  such  positions.  The 
power  of  the  state  over  the  probate  courts 
is  exclusive,  and  they  have  such  powers  and 
only  such  as  the  legislature  gives  them.  The 
act  of  Congress  was  not  an  attempt  to  invest 
probate  courts  with  a  power  of  appointment 
they  did  not  possess  bef<Mre,  but  it  was  an 
authorization  to  national  banks  to  accept  ap- 
pointments when  the  probate  courts  were 
authorized  to  make  them.  As  those  courta 
oannot  now  make  such  appointments,  it  nec- 
essarily follows  that  national  banks  cannot 
be  appointed.  They  have  no  vested  right 
to  exercise  that  trust>  and  can  <Mily  enjoy  the 
privilege  when  the  appointing  power  is  au- 
thorized to  appoint  them." 


CUNNINGHAM 

V. 

MAYOR  OF  CAMBRIDGE. 

Massachusetts  Supreme  Judicial  Court — 
February  10,  1916. 

2S»  Mobs.  674:;  111  N.  B,  409. 


MmaielpAl  Corporatleiia  —  Adoption  of 
Charter  —  Option  wi  to  Form  —  Va- 
lidity. 

St.  1915,  c.  267,  establishing  four  different 
types  of  city  charter,  with  provisions  by 
which  cities  might  select  for  themselves  the 
form  which  its  voters  decided  to  be  best 
adapted  to  its  needs,  in  place  of  enacting  a 
special  act  whenever  a  city's  government  was 
to  be  changed,  does  not  violate  Const.  Amend, 
art.  2,  giving  the  general  court  full  power  to 
constitute  city  governments  in  any  corporate 
town  and  to  grant  to  its  inhabitants  such 


powers  as  the  general  court  might  deem  nec- 
essary for  its  government,  as  such  provision 
does  not  apply  after  the  change  from  town 
to  city  has  once  been  made. 

Effect    of    Adoption  —  Former    Charter 
Superseded. 

St.  1915,  c.  267,  providing  a  new  charter 
for  such  cities  as  adopt  it,  according  to  the 
form  or  type  of  city  government  which  the 
majority  voters  decide  upon,  under  which 
the  voters  of  the  city  of  Cambridge,  at  the 
state  election  in  1915,  adopted  one  of  the 
prescribed  plans  of  city  government,  makes 
such  plan  effective  as  a  new  city  charter  and 
repeals  or  abrogates  its  former  charter  (St. 
1912,  c.  611),  and  such  new  charter  became 
exclusive  in  its  field,  especially  in  view  of 
part  1,  §  11,  declaring  that  the  plan  adopted 
should  supersede  the  provisions  of  a  city*s 
charter  and  of  the  general  and  special  laws 
relating  thereto  and  inconsistent  herewith. 

Commiaaion  GoTemment  —  RemoTal  of 
Comniiasioner  —  By  wliat  Statnte 
GoTemed. 

Under  St.  1915,  c.  267,  providing  several 
plans  of  city  government  to  be  adopted  by 
vote  of  the  inhabitants  of  cities,  the  city  of 
Cambridge  in  1915  accepted  a  plan  of  city 
government  providing  by  part  3,  §  6,  for  the 
removal  of  such  an  officer  as  the  commis- 
sioner of  public  safety  by  the  mayor,  with 
the  approval  of  a  majority  of  the  members 
of  the  city  council,  before  the  expiration  of 
his  term  of  ofKce;  by  part  1,  §  5,  for  a  con- 
tinuance of  a  city's  executive  and  adminis- 
trative organization  until  the  new  form  of 
government  should  be  established;  and  by 
part  1,  §  11,  that  after  adoption  the  new 
charter  provisions  should  supersede  the  pro- 
visions of  the  city's  former  charter  when 
officers  provided  for  thereunder  should  have 
been  duly  elected  and  besun  their  term. 
Part  1  by  section  1  defines  officers,"  etc.,  by 
section  31  makes  the  school  oommittee  elec- 
tive, and  part  3,  §§  3,  4,  make  the  mayor 
and  members  of  the  city  council  elective. 
Petitioner,  the  commissioner  of  public  safety, 
sought  a  writ  of  mandamus  to  compel  the 
mayor  to  refrain  from  removing  him  from 
his  unexpired  office  under  the  authority  of 
the  former  charter  (St.  1912,  c.  611,  §  2) 
for  cause  after  a  hearing.  It  is  held  that 
the  word  "officers"  in  St.  1915,  c.  267,  pt.  1, 
§  11,  referred  to  elective  officers,  and  not  to 
appointive  officers,  heads  of  departments,  etc-, 
and  that  petitioner,  though  not  appointed 
under  the  provisions  of  the  new  charter, 
could  be  removed  only  according  to  its  terms. 

[See  note  at  end  of  this  case.] 

Mandamus  ^  Oronnda  for  Relief  ^  Pre- 
'   Tenting  RemoTal  f roni  OAeo« 

Mandamus  is  an  appropriate  remedy  to 
compel  the  mayor  of  a  city  to  refrain  from 
attempting  to  remove  the  commissioner  of 
public  safety  from  his  office  without  author- 
ity, as  the  commissioner's  tenure  and  re- 
moval so  intimately  affect  the  public  service 
and  municipal  interest  that  the  writ  may  be 
invoked  to  secure  the  proper  execution  of  the 
laws. 
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original  petition  for  mandamus.  Henry  J. 
Cunningham,  petitioner,  and  Mayor  of  Cam- 
bridge, respondent.  The  facts  are  stated  in 
the  opinion.     Wbtt  obanixd. 

J.  F.  O'Connell,  J.  E.  O'Connell  and  D.  T. 
0*Connell  for  petitioner. 
JameB  F.  Aylwwrd  for  respondent. 

[575]  RuGO,  C.J. — The  petitioner,  who  is 
the  commissioner  of  public  safety  of  the  city 
of  Cajnbridge,  seeks  by  this  petition  for  a 
writ  of  mandamus  to  compel  the  respondent, 
who  is  the  mayor  of  the  same  city,  to  refrain 
from  attempting  to  remove  him  from  his  office. 
The  petitioner  was  appointed  for  a  term  not 
yet  expired,  under  the  authority  of  St.  1912, 
c.  611,  by  §  2  of  which  the  mayor  was  em- 
powered to  ^'remove  the  commissioner  for 
cause,  after  a  hearing."  The  respondent  is 
undertaking  to  make  the  removal  by  virtue 
of  the  supposed  authority  of  that  act.  At 
the  State  election  in  1915,  the  voters  of 
Cambridge  accepted  Plan  B  of  St.  1915,  c. 
267.  That  statute,  which  is  entitled  "An 
Act  to  simplify  the  revision  of  city  charters," 
in  effect  provides  a  new  charter  [576]  for 
such  cities  as  adopt  it,  according  to  the  form 
for  which  a  majority  of  the  votes  are  cast 
at  a  regular  election. 

St.  1915,  c.  267,  is  an  innovation  in  legis- 
lation in  this  Commonwealth.  Heretofore, 
the  General  Court  has  enacted  a  special  act 
whenever  the  frame  of  government  of  a  city 
was  to  be  changed,  applicable  to  that  city 
alone.  By  c.  267  it  has  established  four  dif- 
ferent types  of  city  charter  and  provided 
machinery  by  which  any  city  in  the  Common- 
wealth, except  Boston,  may  select  for  itself 
the  form  which  its  voters  decide  to  be  best 
adapted  to  its  needs,  and,  after  a  trial  of 
not  less  than  four  years,  may  change  to  some 
other  of  the  four  types  set  out  in  the  stat- 
ute, all  without  further  legislative  action. 

By  St.  1892,  c.  377,  the  Legislature  at- 
tempted  to  frame  a  model  charter,  with  al- 
ternatives as  to  a  city  council  composed  of 
one  or  two  chambers,  and  as  to  a  term  of 
office  of  one  or  two  years  for  the  mayor  and 
the  members  of  a  unicameral  city  council, 
to  be  adopted  at  will  by  towns  of  twelve 
thousand  inhabitants  or  more,  whose  voters 
desired  the  city  rather  than  the  town  form 
of  government.  This  statute  was  held  uncon- 
stitutional in  I>arcom  v.  Olin,  160  Mass.  102, 
35  N.  E.  113,  for  reasons  there  set  forth  at 
length.  In  brief,  the  ground  was  that  art.  2 
of  the  Amendments  to  the  Constitution  plain- 
ly contemplated  that  the  question,  w^hether 
any  municipality  should  make  the  initial 
change  from  a  town  to  a  city  form  of  gov- 
ernment, mu^t  be  decided  in  each  instance 
as  it  arose  upon  petition  by  the  majority  of 
the  inhabitants  of  the  town,  by  the  General 
Court  itself,  and  the  particular  terms  of  each 


city  charter  which  marked  that  transforma- 
tion should  receive  the  careful  attention  of 
the  legislative  department  of  government. 
This  Intent  of  the  people  in  adopting  the 
second  amendment  to  the  Constitution  doubt- 
less had  its  foundation  in  deep-seated  regard 
for  the  town  meeting  form  of  government 
and  a  thorough  appreciation  of  the  signifi- 
cance if  discarding  it  for  administration 
of  local  affairs  through  the  city  form  of  gov- 
ernment. 

Those  considerations  have  no  relevancy  ta 
the  modifications  from  time  to  time  of  the 
form  of  city  charter  when  once  the  trans- 
mutation from  town  to  city  has  been  made.- 
City  charters,  when  once  accepted,  have  been 
amended  by  the  Legislature  without  request 
or  approval  by  the  inhabitants.  160  Mass. 
104.  Many  laws  somewhat  general  in  their 
scope  provide  that  they  shall  take  effect 
[577]  in  any  particular  municipality  only 
when  accepted  by  the  voters  at  an  election^ 
or  when  adopted  by  the  city  council:  The 
constitutionality  of  these  acts  cannot  be 
doubted.  They  are  numerous.  Prince  v. 
Crocker,  166  Mass.  347,  360,  44  N.  E.  446, 
32  L.R.A.  610;  Cole  v.  Tucker,  164  Mass. 
486,  489,  41  N.  E.  681,  29  L.R.A.  668;  Gra- 
ham V.  Roberts,  200  Mass.  152,  157,  85  N. 
£.  1009;  Barnes  v.  Chicopee,  213  Mass.  1, 
4,  99  N.  E.  464. 

The  instant  statute,  although  more  com- 
prehensive as  to  the  administration  of  mu- 
nicipal affairs  than  most  others,  falls  within 
the  same  principle.  It  is  something  of  a 
reversion  to  the  earlier  freedom  of  flexibility 
of  local  self-government,  which  obtained 
when  the  town  meeting  was  at  its  highest 
development.  It  is  not  beyond  the  power 
vested  by  the  Constitution  in  the  General 
Court,  to  establish  several  models  for  the 
government  of  cities,  and  to  provide  that 
one  or  another  of  these  may  become  opera- 
tive in  any  city  (with  the  exception  of  Bos- 
ton), already  chartered,  by  the  voters  at  an 
election  held  in  due  form,  without  further 
legislative  intervention. 

The  precise  question  remaining  to  be  de- 
cided is,  whether  the  removal  from  office  of 
the  commissioner  of  public  safety  in  Cam- 
bridge is  governed  by  St.  1912,  c.  611,  or  by 
St.  1916,  c.  267,  Part  III,  §  6.  It  is  plain 
that  the  former  statute  is  abrogated  in  this 
respect  and  that  the  latter  statute  is  con- 
trolling. 

Whenever  one  of  the  Plans  set  forth  in  St. 
1915,  c.  267,  is  adopted  by  the  voters  of  any 
city,  it  becomes  effective  as  a  new  charter 
for  municipal  administration.  All  that  has 
gone  before  concerning  the  same  subject  mat- 
ter is  revoked  except  as  preserved  by  the  new 
charter. 

The  adoption  by  the  voters  of  one  of  the 
four  Plans  of  city  charter  specified  in  St. 
1915,    c.    267,    is   the  equivalent   of   a   new 
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charter  specially  enacted  by  the  Legislature 
for  the  adopting  city.  Each  of  the  several 
forms  of  charter  set  forth  in  the  act  is  in- 
tended to  be  complete  in  itself.  While  there 
are  numerous  common  sections  operative, 
whichever  Plan  may  be  selected,  the  diflfer- 
encea  between  the  several  Plans  are  vital  and 
each  constitutes  a  distinct  and  well  under- 
stood type  of  municipal  government.  In  con- 
struing such  an  instrument,  when  adopted 
by  any  given  city,  with  reference  to  special 
statutes  theretofore  enacted  as  to  such  city, 
it  must  be  assumed  that  the  new  charter  is 
intended  to  be  exclusive  in  its  field,  and  that 
earlier  acts,  so  far  as  inconsistent  [578]  with 
its  terms,  are  deemed  to  be  repealed.  That 
design  is  expressed  is  unmistakable  words 
in  Part  I,  §  11,  where  it  is  provided  that 
the  plan  adopted  shall  ^'supersede  the  provi- 
sions of  its  charter  and  of  the  general  and 
special  laws  relating  thereto  and  inconsist- 
ent*" herewith."  As  to  the  matter  here  in 
question  there  is  no  room  for  the  applica- 
tion of  the  principle  to  which  resort  some- 
times is  had  to  determine  whether  a  general 
law  repeals  by  implication  repugnant  special 
acts  applicable  to  a  particular  city.  In  such 
cases  it  has  been  said  that  strong  terms  are 
required  in  the  general  act  to  work  a  repeal 
of  the  special  act.  Brown  v.  Lowell,  8  Mete. 
(Mass.)  172;  Copeland  v.  Springfield,  166 
Mass.  498,  504,  44  N.  E.  605. 

The  new  charter  adopted  by  the  voters  of 
Cambridge  makes  explicit  provision,  in  Part 
TIT,  §  6,  of  c.  267,  for  the  removal  of  such 
an  officer  as  the  commissioner  of  public  safe- 
ty, in  these  words:  "The  mayor  may,  with 
the  approval  of  a  majority  of  the  members 
of  the  city  council,  remove  any  head  of  a 
department  or  member  of  a  board  before 
the  expiration  of  his  term  of  office,  except 
members  of  the  school  committee,  officials  ap- 
pointed by  the  governor,  and  assessors  where 
they  are  elected  by  vote  of  the  people." 


It  is  urged  that  this  section  is  not  ap- 
plicable to  the  removal  of  the  commissioner 
of  public  safety  because  of  Part  I,  §  5.^  But 
that  section  has  nothing  to  do  with  removaU 
from  office.  It  relates  only  to  the  organi74i- 
tion  of  the  various  departments  and  [579] 
to  their  duties  and  powers,  and  to  the  au- 
thority respecting  them  vested  in  the  city 
council.  A  continuance  of  the  executive  and 
administrative  organization  of  a  municipal- 
ity until  the  newly  created  legislative  body 
shall  establish  a  different  organization  does 
not  mean  that  another  definite  and  general 
provision  of  the  act,  as  to  removals,  shall 
remain  inoperative  either  indefinitely  or  un- 
til the  terms  of  office  of  all  those  subject 
to  the  power  of  removal  shall  have  been 
terminated  in  one  of  the  ways  existent  at 
the  time  they  entered  into  the  office. 

It  further  is  argued  that  the  power  of  re- 
moval of  St.  1912,  c.  611,  §  2,  is  preserved 
in  the  mayor  by  reason  of  Part  I,  §  13,  of 
c.  267,  St.  1915. S  But  this  contention  can- 
not be  supported.  The  word  "officers"  in 
that  section  manifestly  refers  to  the  elec- 
tive officers  who  are  dependent  upon  the  suf- 
frages of  the  voters,  and  does  not  refer  to 
appointive  officers,  whether  heads  of  depart- 
ments or  members  of  boards.  Part  I,  §  1,  or 
others  who  are  not  chosen  by  the  voters. 
The  correctness  of  this  view  is  made  cer- 
tain by  the  references  in  the  latter  part  of 
that  section  to  the  general  city  election  and 
to  the  time  when  the  terms  of  office  begin. 
These  elective  officers  provided  for  by  the 
Plan  B,  adopted  by  Cambridge,  are  the 
mayor,  the  members  of  the  city  council.  Part 
III,  §§  3  and  4,  and  the  school  committee. 
Part  I,  §  31.  The  commissioner  of  public 
safety  is  not  among  them. 

The  requirement  of  §  11  of  Part  I,  that 
the  provfsions  of  St.  1915,  c.  267,  shall  super- 
sede the  provisions  of  special  acts  inconsist- 
ent therewith,  indubitably  repeals  the  method 


1  Section  5.  Until  superseded  under  the 
provisions  of  this  act,  the  organization  of 
the  executive  and  administrative  depart- 
ments, and  the  powers  and  duties  of  the 
officers  and  employees  of  any  city  adopting 
any  of  the  plans  provided  for  in  this  act, 
and  the  fiscal  year  of  such  city  shall  remain 
as  constituted  at  the  time  of  the  adoption  of 
!<9uch  plan;  but  the  mayor  and  city  council 
or  other  legislative  body  may  at  any  time  by 
ordinance,  not  inconsistent  with  general  laws, 
reorganize,  consolidate,  or  abolish  depart- 
ments, in  whole  or  in  part;  may  transfer  the 
duties,  powers  and  appropriations  of  one 
department  to  another,  in  whole  or  in  part; 
may  establish  new  departments;  and  may 
"increase,  reduce,  establish  or  abolish  sala- 
ries of  heads  of  departments  or  members  of 
boards.  Nothing  in  this  section  contained 
shall  authorize  any  action  in  conflict  with 
the  civil  service  law  and  the  rules  and  regu- 
lations made  thereunder. 


s  Section  11.  If  a  majority  of  the  total 
number  of  votes  cast  at  a  regular  state  elec- 
tion for  and  against  the  adoption  of  one  of 
the  plans  of  government  provided  for  in  this 
act  shall  be  in  favor  of  its  adoption,  the 
provisions  of  this  act,  so  far  aa  applicable 
to  the  form  of  government  under  the  plan 
adopted  by  the  city,  shall  supersede  the  pro- 
visions of  its  charter  and  of  the  general  and 
special  laws  relating  thereto  and  inconsist- 
ent herewith,  but  not,  however,  until  officers 
Srovided  for  under  such  plan  shall  have  been 
ulv  elected  and  their  terms  of  office  shall 
have  begun.  The  officers  provided  for  under 
the  plan  so  adopted  shall  be  elected  in  ac- 
cordance with  the  provisions  of  this  act  re- 
lating to  such  plan  and  in  accordance  with 
the  provisions  of  section  fifteen  of  this  part, 
and  their  terms  of  office  shall  begin  at  ten 
o'clock  in  the  forenoon  of  the  first  Monday  of 
January  following  their  election. 
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of  removal  of  the  commigsioner  of  public 
safety  set  forth  in  the  special  act  by  which 
that  office  was  created,  and  renders  it  sub- 
ject to  the  provisions  [580]  as  to  removal  of 
officers  contained  in  the  new  charter.  It  is 
inconsistent  with  the  general  terms  of  the 
new  charter,  to  the  effect  that  "the  mayor 
may,  with  the  approval  of  a  majority  of 
the  members  of  the  city  council,  remove  any 
head  of  a  department,"  Part  III,  §  6,  that 
the  removal  of  one  of  the  most  important 
heads  of  departments  should  continue  to  be 
subject  to  removal  by  the  mayor  alone.  The 
circumstance  that  the  petitioner  was  not  ap- 
pointed under  the  provisions  of  the  new 
charter  affords  no  ground  for  inferring  that 
he  may  not  be  removed  according  to  its 
terms.  Murphy  v.  Boston,  220  Mass.  73,  75, 
107  N.  E.  378. 

Simplicity  and  uniformity  of  city  charter 
provisions  relating  to  executive  functions  are 
BO  highly  desirable,  and  tend  so  strongly  to 
efficiency  of  administration,  that  unequivocal 
words  would  be  required  to  express  a  legis- 
lative purpose  to  extend  into  the  field  of  a 
new  city  charter  an  inconsistent  provision 
of  an  earlier  special  act.  Such  words  are 
quite  lacking  in  the  present  act.  Whatever 
may  be  said  in  favor  of  strong  executive 
power  eentralized  in  the  mayor,  such  con- 
siderations have  no  application  to  a  munic- 
ipality whose  voters  have  deliberately  chosen 
a  form  of  charter,  which  in  this  respect  di- 
vides power  and  responsibility  between  the 
mayor  and  the  city  council. 

Mandamus  is  an  appropriate  remedy.  The 
commissioner  of  public  safety  of  the  city  of 
Cambridge,  being  by  law  the  head  of  the 
department  into  which  the  police  and  fire 
departments  have  been  consolidated,  is  an 
officer  whose  tenure  and  method  of  removal 
affects  intimately  the  public  service.  Under 
all  the  circumstances  here  disclosed,  there 
appears  to  be  so  near  a  relation  to  municipal 
interest  that  the  writ  of  mandamus  may  be 
invoked  to  secure  the  proper  execution  of  the 
laws.  Atty.-Gen.  v.  Boston,  123  Mass.  460, 
471  to  477;  Sinclair  v.  Fall  River,  198  Mass. 
248,  256,  84  N.  £.  453;  Ranson  v.  Boston, 
193  Mass.  537,  79  N.  E.  823;  Welch  v. 
Swasey,  193  Mass.  364,  377,  79  N.  E.  745, 
118  Am.  St.  Rep.  523,  23  L.R.A.(N.S.)   1160. 

Writ  to  issue. 
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I.  Introductory* 

This  note  is  designed  to  discuss  generally 
the  commission  form  of  municipal  govern- 
ment, including  its  adoption,  the  transition 
of  the  municipality  from  one  form  of  gov- 
ernment to  another,  and  those  questions  aris* 
ing  in  connection  with  municipal  adminis- 
tration which  are  peculiar  to  commission 
government.  Once  that  form  of  government 
is  established,  most  of  the  administrative 
questions  which  have  been  adjudicated  are 
in  no  manner  affected  by  the  fact  that  the 
municipality  is  under  a  commission  govern- 
ment, and  the  caues  which  involve  only  gen- 
eral municipal  law  are  not  included  in  the 
present  discussion. 

The  right  of  a  municipality  to  adopt  a 
commission  form  of  government,  including 
many  matters  relating  to  the  validity  of  stat- 
utes providing  for  its  adoption,  is  treated 
in  the  notes  to  W^alker  v.  Spokane,  Ann.  Cas. 
1912C  994,  and  Jackson  v.  State,  Ann.  Cas. 
1915A  1213. 

Some  provisions  which  are  usual  but  not 
necessary  concomitants  of  commission  gov- 
ernment are  given  separate  treatment  else- 
where in  this  series.  Thus  the  validity  of 
provisions  for  the  recall  of  officers  is  treated 
in  the  notes  to  Hilzinger  v.  Gillman,  21  Ann. 
Cas.  305,  and  Durham  v.  Ardery,  Ann.  Cas. 
1916A  1148.  The  construction  of  recall  pro- 
visions in  a  statute  or  charter  is  discussed 
in  the  note  to  State  v.  Harris,  Ann.  Cas. 
1916 A  1156.  See  also  State  v.  Howse  re- 
ported in  full  post,  this  volume,  at  page  1125. 
The  validity  of  initiative  and  referendum 
provisions  is  considered  in  the  note  to  In 
re  Pfahler,  11  Ann.  Cas.  911;  and  the  con- 
struction of  such  provisions  is  discussed  in 
the  note  to  State  v.  Clausen,  Ann.  Cas.  1916B 
810.  As  to  the  validity  of  a  nonpartisan  bal- 
lot law,  see  the  note  to  Winston  v.  Moore, 
Ann.  Cas.  1915C  498;  and  as  to  the  validity  of 
provision  for  preferential  voting,  see  the  note 
to  Brown  v.  Small  wood,  Ann.  Cas.  1917C  474. 

In  Barnes  v.  Kirksville,  266  Mo.  270,  180 
S.  W.  545,  the  history  and  purpose  of  legis- 
lation providing  for  a  commission  govern- 
ment was  stated  as  follows:  ''The  object  of 
this  and  similar  legislation  is  to  give  the 
cities  of  the  state  an  opportunity  to  adopt 
what  is  termed  the  commission  form  of  gov* 


1104 


CITE  THIS  VOL.  ANN.  CAS.  1917a 


eminent,  the  chief  excellence  of  which  is 
the  concentration  of  municipal  power  into 
the  hands  of  a  few  men  or  responsible  agents, 
who  arc  usually  put  at  the  head  of  the  sever- 
al departments  necessary  to  the  conduct  of 
the  business  of  cities.  The  general  plan  was 
first  put  into  operation  at  Galveston,  Tex., 
after  the  storm  of  1900,  and  has  spread  over 
the  country  with  remarkable  rapidity.  Up 
to  the  present  time  the  agents  have  not  ex- 
ceeded five  and  are  termed  'commissioners.' 
They  are  selected  by  means  of  a  short  bal- 
lot, and  are  usually  subject  to  a  recall.  The 
union  in  their  hands  of  quasi- judicial  as  well 
as  administrative  authority  does  not  violate 
the  constitutions  of  the  various  states,  since 
it  has  been  uniformly  held  that  the  munic- 
ipalities BO  governed  are  not  in  any  sense 
sovereignties,  and  hence  do  not  fall  within 
the  provisions  of  the  constitutions  which  ap- 
portion the  powers  of  sovereign  states.  The 
salutary  measures  enacted  by  the  legislature 
of  this  state  on  this  subject  reflect  credit  on 
that  body  and  must  result  in  the  protection 
of  urban  life  and  the  promotion  of  civic  bet- 
terment." See  also  Eckerson  v.  Des  Moines, 
137  la.  452,  115  N.  W.  177,  and  Brown  v. 
Galveston,  97  Tex.  1,  75  S.  W.  488,  wherein 
the  pioneer  commission  charters  were  dis- 
cussed and  upheld. 

In  State  v.  Thompson,  21  N.  D.  426,  131 
X.  W.  231,  it  was  held  that  an  appellate 
court  .will  take  judicial  notice  of  the  adop- 
tion by  a  municipality  of  the  commission 
form  of  government. 

/J.  Authority  far  Ad€>pti<ni, 

1.  Genierallt. 

The  authority  of  a  municipality  to  adopt 
the  commission  form  of  government  is  ordi- 
narily conferred  by  a  statute  giving  to  mu- 
nicipalities the  option  to  adopt  that  system 
by  a  popular  vote.  Statutes  of  that  kind 
have  been  uniformly  sustained  as  against 
objections  baaed  on  the  invalidity  of  the 
commission  plan  and  also  as  against  the  ob- 
jection that  the  optional  feature  of  the 
statute  constitutes  an  improper  delegation 
of  legislative  authority.  See  the  notes  to 
Walker  v.  Spokane,  Ann.  Gas.  1912G  994, 
and  Jackson  v.  State,  Ann.  Gas.  1915A  1213. 

The  adoption  of  the  commission  form  of 
government  is  not  so  radical  a  departure 
from  a  city  charter  that  it  cannot  be  done 
by  amendment  to  the  charter.  People  v. 
Perkins,  66  Colo.  17,  Ann  Gas.  1914D  1154, 
137  Pac.  66.  See  also  State  v.  Portland,  66 
Ore.  273,  133  Pac.  62;  State  v.  Superior  Gt. 
70  Wash.  352,  126  Pac.  920.  In  the  case 
first  cited  it  was  said:  "It  is  true  that  the 
amendments  are,  in  a  way,  a  departure  from 
the  aystem  heretofore  provided  for  the  man- 


agement of  the  municipality.  In  this  re- 
spect they  are  different  and  are  new,  so  far 
as  the  number  of  ofiicials  is  concerned;  but 
regardless  of  this  they  are  germane  to  the 
subject  of  municipal  government,  that  ia 
the  only  proper  subject  embodied  in  the 
charter,  and  they  pertain  to  and  effect  this 
subject,  each  covering  a  separate  and  dis- 
tinct branch  thereof.  This  brings  them  with- 
in practically  all  the  definitions  of  the  word 
'amendment'  as  defined  in  all  the  authori- 
ties cited.  The  fact  that  in  a  way  they  pre- 
sent something  new  or  different  in  the  man- 
agement of  municipal  affairs  in  no  way 
militates  against  their  being  amendments.  It 
is  common  knowledge  that  commission  gov- 
ernment in  some  form,  has,  within  the  past 
few  years,  been  adopted  in  many  cities  in 
the  United  States,  but  regardless  of  this  they 
still  continue  to  be  municipalities  and  their 
charters  pertain  only  to  local  self-govern- 
ment. When  these  changes  are  analyzed  it 
will  be  found  that  the  difference  is  not  so 
great  as  the  term  used  might  imply;  for  in- 
stance, under  the  old  system  there  were  two 
legislative  bodies  consisting  ol  about  twenty- 
five  members;  under  the  new,  but  one  legis- 
lative body  consisting  of  five  members.  In 
each  instance  they  are  elected  by  the  people. 
The  new  body  enacts  ordinances,  etc,  the 
same  as  the  old;  in  this  respect  their  powers 
and  duties  are  identical.  Under  the  old  sys- 
tem a  mayor  was  elected  by  the  people  with 
a  power  of  veto;  under  the  new  system  the 
commissioners  elect  one  of  their  number  as 
mayor,  but  without  any  power  of  veto.  Un- 
der the  old  system  certain  city  offices  were 
created  with  the  incumbents  thereof  desig- 
nated to  perform  the  duties  pertaining  to 
certain  county  and  precinct  offices,  as  pro- 
vided by  article  XX;  while  under  the  new 
system  the  commissioners  are  designated  to 
perform  the  duties  pertaining  to  most,  if 
not  all,  of  these  county  offices  and  the  num- 
ber of  city  offices  wherein  the  incumbents- 
were  designated  to  perform  the  duties  of 
county  and  precinct  officers  has  been  materi- 
ally reduced.  It  will  thus  be  observed  that 
about  the  only  change  of  any  consequence 
are  the  reduction  in  the  number  of  officials 
heretofore  provided  for  the  management  of 
the  city's  affairs  and  the  withdrawal  from 
the  mayor  of  the  power  of  veto,  but  in  a  way 
this  power  has  been  vested  in  three  members 
of  the  commission,  as  that  number  can  de- 
feat any  proposed  legislation."- 

The  rule  that  general  laws  relating  to 
municipal  affairs  do  not  ordinarily  apply  to 
municipalities  operating  under  a  special 
charter  does  not  prevent  the  applicability  to 
such  municipalities  of  a  law  authorizing  the 
adoption  of  a  commission  form  of  govern- 
ment. Kessler  v.  Fritchman,  21  Idaho  30, 
119  Pac  692,  wherein  it  was  said:     ''lliia 
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rule  of  law  we  think  is  correct,  and  that 
a  general  law  relating  to  municipal  ailairs 
of  local  concern  to  the  government  of  cities 
cannot  and  does  not  amend  or  alter  special 
charters  under  which  cities  have  been  or- 
ganized prior  to  the  adoption  of  the  con- 
stitution. The  act  under  consideration,  how- 
ever, is  a  general  law  and  relates  to  all 
cities  in  the  state  of  a  population  of  2^500  or 
over,  and  provides  for  the  organization  of 
such  cities  under  the  form  of  government 
provided  for  by  said  act;  but  the  act  itself 
in  no  way  alters  or  amends  either  the  gen- 
eral laws  of  the  state  in  relation  to  cities 
and  towns  or  villages,  or  cities  organized 
under  a  special  charter,  but  merely  pre- 
Bcribea  a  new  form  of  government  which 
may  be  adopted  by  the  sovereign  power  of 
cities.  Under  this  act,  if  a  majority  vote 
at  the  election  provided  for  by  the  act  is 
in  favor  of  adopting  the  new  form  of  govern- 
ment, then  elections  are  held,  and  the  ma- 
chinery to  carry  out  the  provisions  of  the 
act  is  provided,  and  the  people,  the  sovereign 
power  of  such  cities,  have  suspended  the 
charter  under  which  the  same  were  incor- 
porated, and  such  cities  have  become  organ- 
ized under  the  provisions  of  said  act,  and 
the  general  laws  of  the  state  are  made  the 
charter  of  such  cities.  Tlie  constitution  has 
expressly  reserved  to  the  people  the  right 
and  power  to  make  a  change  in  the  form  of 
government  where  special  charters  have  been 
iflsued  to  municipalities,  and  the  legislature 
is  permitted  and  authorized  to  prescribe  the 
form  and  the  method  by  which  such  change 
may  take  place.  It  is  the  people,  the  sover- 
eign power  of  the  municipality,  who  are 
given  power  by  the  constitution  to  make  this 
change  in  the  form  of  government,  and  it 
is  not  the  legislature  who  are  altering  or 
changing  the  special  charter.  The  legisla- 
ture in  enacting  laws  are  simply  acting  under 
authority  delegated  to  them  by  the  people 
and  can  only  enact  such  laws  as  have  been 
authorized  by  the  people,  and  where  the 
sovereign  power  has  reserved  the  right  to 
act  upon  any  question,  and  the  legislature 
have  merely  provided  the  manner  or  means 
by  which  such  will  may  be  expressed,  and 
the  people  act  and  change  the  form  of  govern- 
ment, such  alteration  in  the  system  of  gov- 
ernment in  such  instance  is  made  by  the 
people  instead  of  the  legislature." 

In  Swain  v.  Fritchman,  21  Idaho  783,  125 
Pac.  319,  the  foregoing  holding  was  elabo- 
rated, the  court  quoting  from  Kessler  v. 
Fritchman,  supra,  and  saying:  "Without 
further  comment  on  this  constitutional  provi- 
sion, suffice  it  to  say  that  we  are  still  con- 
tent with  our  holding  to  the  effect  that  the 
Act  of  March  13,  1911,  known  as  the  com- 
mission government  act,  is  not  in  conflict 
with  this  section  of  the  constitution  and  it 
Ann.  Cas.  1917C.— 70, 


was  within  the  power  and  authority  of  the 
legislature  to  enact  the  same.  Section  3 
of  the  act  in  question  provides  as  follows: 
*A11  general  laws  of  the  state  of  Idaho  gov- 
erning or  pertaining  to  such  cities  and  not 
inconsistent  with  the  provisions  of  this  act, 
shall  apply  to  and  govern  cities  organized 
under  this  act;  provided,  that  no  provisions 
of  any  special  charter  or  other  special  act 
or  law  which  any  such  city  may  be  operat- 
ing under  at  the  time  of  its  becoming  or- 
ganized under  this  act,  shall  thereafter  be 
applicable  to  such  city  while  it  is  operating 
under  the  provisions  of  this  act.'  Now  it 
is  contended  by  counsel  for  appellant  that 
the  word  'such*  as  used  in  the  foregoing 
statute  refers  to  the  particular  city  adopt-' 
ing  the  new  form  of  government,  and  that, 
since  a  special  charter  city  is  not  governed 
by  any  general  laws  or  any  laws  other  than 
the  special  charter,  the  act  cannot  therefore 
apply  to  such  cities.  It  should  be  borne  inj 
mind  that  this  act  specifically  provides  'that 
no  provisions  of  any  special  charter  or  other 
special  act  or  law  which  any  city  may  be 
operating  under  at  the  time  of  its  becoming 
organized  under  this,  act,  shall  thereafter  be 
applicable  to  such  city  while  it  is  operating 
under  the  provisions  of  this  act.'  This 
shows  clearly  that  it  was  intended  that  the 
act  should  apply  to  special  charter  cities 
and  renders  it  reasonably  certain  that  the 
word  'such'  in  the  preceding  portion  of  the 
section  cannot  mean  what  is  contended  for  it 
by  appellant,  but  on  the  contrary  means  a 
city  of  like  size  under  the  'general  law' 
classification.  It  should  also  be  remembered 
that  section  1  of  the  act  specifically  provides 
that  it  shall  apply  to  'any  city  within  the 
state  of  Idaho  organized  under  special  char- 
ter or  under  a  general  incorporating  act,' 
etc.  It  is  reasonable  and  fair,  therefore,  to 
conclude  that  the  words  'such  cities'  as  used 
in  this  act  mean  cities  of  the  class  to  which 
the  one  adopting  the  new  form  of  government 
would  legally  belong  under  the  general  laws 
of  the  state,  because  it  is  referring  to  the 
general  city  incorporation  laws  of  the  state." 
An  act  allowing  "any  city"  over  a  certain 
population  to  adopt  the  commission  form 
of  government  has  been  said  to  be  equally- 
applicable  to  villages  and  towns  over  that 
population.  Kessler  v.  Fritchman,  21  Idaho 
30,  119  Pac.  692  (per  Stewart,  J.,  Sullivan, 
J.  dissenting  and  Ailshie,  J.,  expressing  no 
opinion). 

2.  Classification  op  Municipalities. 

In  conferring  the  power  to  adopt  commis- 
sion government  the  legislature  may  restrict 
the  power  to  municipalities  within  specified 
limits  of  population.  Kessler  v.  Fritchman, 
21   Idaho  30,  119  Pac.  692;   People  ▼•  Ed- 
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mands,  252  111.  108,  96  N.  E.  914;  Eckerson 
V.  Defl  Moines,  137  la.  452,  115  X.  W.  177; 
Barnes  v.  Kirksville,  206  Mo.  270,  180  S.  W. 
545;  State  v.  Tausick,  64  Wash.  60,  116  Pac. 
651,  35  L.R.A.(N.S.)  802.  And  it  is  imma- 
terial that  there  is  but  a  sinj»le  city  in  the 
state  within  the  limits  prescribed.  State  t. 
Thompson,  193  Ala.  561,  69  So.  461.  Com- 
pare State  V.  Tausick,  supra.  In  Eckerson 
V.  Des  Moines,  supra,  the  court,  after  refer- 
ring to  the  presumption  in  favor  of  a  legis- 
lative classiflcation,  said:  ''Aside  from  the 
presumption,  however,  it  is  not  difficult  to 
reach  the  conclusion  that  the  lawmaking 
body,  in  its  survey  of  the  conditions  existing 
in  the  state,  and  having  regard  for  future 
interests,  found  sufficient  upon  which  to  jus- 
tify action  looking  to  the  better  government 
of  our  larger  cities,  for  whose  general  wel- 
fare it  is  in  large  measure  responsible.  Not 
only  will  the  lawmaking  body  be  presumed 
to  know  that  which  is  commonly  known 
among  men,  but  it  will  be  presumed  to  have 
investigated  and  advised  itself  respecting  the 
conditions  made  by  it  the  subject  of  legis- 
lative enactment.  Every  student  of  civic  af- 
fairs knows  that  the  problem  involved  in  the 
government  of  our  larger  cities — here  and 
elsewhere  throughout  the  Union — is  one  of  the 
chiefest  concern,  of  perplexity,  and  anxiety. 
So  often  does  the  cry  against  official  cor- 
ruption and  misrule  go  up  from  the  con- 
gested centers  of  population,  that  every  seri- 
ous minded  citizen  whose  interests  are  bound 
up  to  any  measureable  extent  with  a  proper 
administration  of  municipal  affairs,  and 
whose  desire  is  for  a  perpetuation  of  the 
institutions  planted  by  the  fathers,  must 
pause  and  consider.  Tliis  is  not  the  place 
for  an  extended  dissertation  on  the  subject 
of  municipal  evils,  their  cause  and  cure,  and 
we  shall  not  make  any  attempt  in  that  direc- 
tion. We  are  not  required  to  determine 
whether  the  cry  is  well  or  ill  founded.  Suf- 
fice it  to  say,  it  is  but  natural  that  the  legis- 
lative ear  should  have  been  reached;  and,  as 
we  have  seen,  with  the  legislative  body  lies 
the  responsibility  to  investigate  and  to  act 
in  the  first  instance.  So,  also,  it  is  not  mate- 
rial that  in  its  selection  of  a  measure  looking 
to  the  betterment  of  municipal  conditions,  or 
for  reform,  it  shall  adopt  such  as  on  being 
put  into  practice  prove  ineffectual  or  inade- 
quate to  better  conditions.  If  the  action 
taken  is  within  general  constitutional  lines, 
there  is  no  power  in  any  other  department 
of  the  government  to  interfere.  The  mistake, 
if  such  shall  be  made  in  any  given  instance, 
must  find  its  correction  with  the  body  which 
made  it.  These  conclusions  are  so  far  based 
on  elementary  principles  that  further  cita- 
tion of  authorities  in  support  are  not  re- 
quired." 

In  State  v.  Tausick,  64  Wash.  69,  116  Pac. 
661,  35  L.RA.(N.S.)   802,  it  was  said:     "If 


we  correctly  grasp  appellant's  first  conten- 
tion, it  is,  as  before  stated,  that  the  act  vio- 
lates subdivision  8  of  §  28,  art.  2,  of  the 
state  constitution,  in  that  it  is  a  private  or 
special  statute  providing  for  the  incorpora- 
tion of  cities;  that  its  proposed  application 
is  restricted  to  certain  cities;  and  that  it 
might  in  fact  be  restricted  to  a  single  city 
should  all  others  refuse  to  avail  themselves 
of  its  benefits.  The  clause  of  the  constitu- 
tion thus  cited  was  not  intended  to  prohibit 
the  enactment  of  a  statute  such  as  the  one 
now  assailed,  which  is  general  in  its  terms 
and  applicable  to  all  cities  within  this  state 
having  a  population  of  2,500  and  less  than 
20,000.  We  take  judicial  notice  of  the  fact 
that  many  cities  within  this  range  of  popu- 
lation are  now  organized  and  existing  in  this 
state.  If  they  so  elect,  all  of  them,  under 
the  act,  may  avail  themselves  of  the  privi- 
leges it  grants,  and  may  do  so  without  mate- 
rially afl'ecting  their  existing  municipal  func- 
tions. The  act  does  not  select  any  particular 
city  or  special  territory  to  which  it  shall 
exclusively  apply.  Nor  does  it  so  limit  the 
required  population  as  to  restrict  its  appli- 
cation to  a  single  municipality.  The  consti- 
tutional inhibition  cited  is  directed  against 
the  enactment  of  a  statute  selecting  a  speci- 
fied or  limited  locality,  and  creating  therein 
a  particular  municipal  corporation,  to  which 
individual  powers  are  exclusively  granted." 
A  commission  charter  law  in  a  jurisdiction 
wherein  municipalities  operating  under  spe- 
cial charters  are  excluded  from  the  classifica- 
tion of  cities  is  not  invalid  as  to  such  a 
municipality  because  on  the  adoption  of  the 
charter  the  municipality  is  brought  within 
certain  general  laws  dependent  on  the  classi- 
fication of  municipalities.  Swain  v.  Fritch- 
man,  21  Idaho  783,  125  Pac.  319,  wherein  it 
was  said:  "It  will  be  no  more  difficult  now 
for  the  officers  of  Boise  City,  acting  under 
the  commission  government  act,  to  ascertain 
what  the  general  laws  are  governing  a  city 
of  the  second  class  than  it  would  have  been 
for  the  officers  of  Boise  City  had  it  been 
operating  under  the  general  laws  of  the  state 
as  a  second  class  city  at  the  time  it  voted 
to  adopt  the  commission  form  of  govern- 
ment." 

3.  Title  of  Authobizing  Act. 

The  title  of  an  act  authorizing  the  adop- 
tion of  commission  government  need  not  ex- 
press in  detail  the  various  phases  of  the  pro- 
posed new  form  of  municipal  organization. 
See  Barnes  v.  Kirksville,  reported  in  fuh, 
post,  this  volume,  at  page  1121.  Thus  the 
title  "An  act  for  the  government  of  cities  of 
the  second  class"  is  sufficient.  Bryan  v.  Voss, 
143  Ky.  422,  136  S.  W.  884.  In  Kessler  v. 
Fritchman,  21  Idaho  30,  119  Pac.  692,  the 
title    under    consideration    was    as    follows: 
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An  act  providing  a  form  of  governmefnt  for 
citiea  of  the  state  of  Idaho  now  or  hereafter 
having  a  population  of  two  thousand  five 
hundred  or  over,  providing  that  any  such 
city  niay  become  organized  under  the  provi- 
sions of  this  act  through  the  adoption  there- 
of by  special  election,  and  providing  the 
procedure  therefor,'  etc."  After  stating  the 
general  rule  as  to  the  sufficiency  of  the  titles 
of  statutes,  the  court  said:  ^'Examining  the 
title  now  under  consideration  in  the  light  of 
this  rule  of  construction,  it  will  be  observed 
that  the  act  in  question  is  general  in  its 
application.  It  provides  a  form  of  govern- 
ment for  cities  of  the  state  of  Idaho  having 
a  population  of  2,500  or  more,  and  provides 
how  such  cities  may  become  organized  under 
the  provisions  of  this  act  through  the  adop- 
tion by  special  election,  and  also  provides  for 
the  holding  of  general  and  special  municipal 
elections;  provides  for  the  powers  and  duties 
of  officers  under  the  act;  provides  for  the 
recall  of  elective  officials;  provides  for  the 
initiation  of  legislation  by  the  people  and  for 
the  submission  of  measures  and  ordinances 
to  a  vote  of  the  electors  of  cities  adopting 
the  same,  and  the  procedure;  provides  for 
granting  franchises  and  making  contracts, 
and  other  functions,  rights,  and  privileges 
usually  exercised  by  cities  of  like  character 
and  degree;  provides  a  method  whereby  any 
city  adopting  the  provisions  of  the  act  may 
discontinue  the  same  after  a  certain  time; 
and  provides  that  nothing  in  the  act  should 
be  construed  as  repealing  or  modifying  any 
existing  general  laws  governing  such  cities, 
unless  such  general  laws  are  inconsistent 
with  the  provisions  of  the  act,  and  that  the 
act  should  be  construed  as  an  additional  and 
concurrent  authority  to  the  political  code  for 
such  cities  as  may  become  organized  under 
the  act,  and  declaring  an  emergency.  This 
title  states  the  general  subject  to  be  treated 
by  the  act,  to  wit,  a  form  of  government  for 
cities,  and  thereafter  specifies  the  particular 
measures  and  methods  embraced  within  the 
act  carrying  out  the  general  purpose  and 
objects  of  the  act.  There  is  nothing  in  the 
title  which  could  in  any  way  have  misled  the 
legislature  passing  the  same,  or  which  can 
mislead  the  people  as  to  the  intent  and  pur- 
pose of  the  legislature  in  enacting  such  law. 
Our  attention  has  not  been  called  to  any 
contradictory  legislation  within  its  provisions 
or  any  subjects  not  connected  with  or  related 
to  the  general  subject  stated  in  the  act.  It 
seems  to  be  broad  enough  to  cover  all  the 
subjects  dealt  with  in  the  act,  but  is  not  too 
broad  so  as  to  indicate  any  intention  to 
legislate  upon  a  subject  which  the  body  of 
the  act  does  not  cover." 

The  fact  that  an  act  whose  title  designates 
it  as  one  to  "create  a  commission  form  of 
government"   differs   in   some   respects   from 


the  customary  type  of  commission  government 
does  not  make  the  title  insufficient  to  express 
the  purpose  of  the  act.  State  v.  Thompson, 
193  Ala.  661,  69  So.  461,  wherein  the  court 
said:  'The  main  argument  on  this  branch 
of  the  case  is  that  the  provision  for  a  board 
of  public  safety  with  the  powers  indicated  is 
a  radical  departure  from  the  fundamental 
theory  and  principle  of  the  commission  form 
of  government  which,  counsel  say,  consists  in 
the  concentration  of  all  municipal  powers  in 
a  few  persons  who  must  be  elected  by  the 
people  and  kept  directly  under  their  control 
by  varloui  provisions  such  as  the  recall, 
initiative,  and  referendum,  and  others  calcu- 
lated to  take  city  government  out  of  politics 
and  to  prevent  corruption  in  administration. 
Hence  the  conclusion  is  '  drawn  that  the 
change  ingrafted  upon  the  previous  govern- 
ment by  the  creation  of  an  independent  board 
of  safety,  elected  by  the  senate  and  not  sub- 
ject to  recall  by  the  people,  is  not  clearly 
expressed  in  the  title  of  the  act,  which  an- 
nounces the  purpose  to  provide  and  create  a 
commission  form  of  municipal  government. 
The  most  general  and  comprehensive  idea 
expressed  in  the  title  of  this  act,  the  expres- 
sion of  legislative  purpose  to  which  all  else 
in  the  title  may  be,  and  to  which  all  else  in 
the  body  of  the  act  must  be  referred,  is  'to 
provide  and  create  a  commission  form  of 
municipal  government.'  It  is  the  settled  con- 
struction of  the  constitutional  rule  invoked 
that  so  long  as  the  generality  of  the  title  is 
not  made  a  cover  for  legislation  incongruous 
in  itself,  and  which  by  no  fair  intendment 
can  be  considered  as  having  necessary  or 
proper  connection  between  its  parts,  there  is 
no  cause  of  objection.  State  v.  Street,  117 
Ala.  203,  23  So.  807.  Counsel  for  relators 
would  have  the  court  make  to  the  details  of 
this  statute  a  Procrustean  application  of  a 
certain  conception  that  has  been  evolved  by 
their  own  learned  reflection  upon  ideals  of 
government.  But  we  have  been  unable  to 
find  any  authoritative  hard  and  fast  defini- 
tion of  the  commission  form  of  government 
that  descends  into  all  the  details  of  the  plan, 
nor  do  we  believe  any  such  definition  exists 
in  the  popular  mind.  The  general  idea  sug- 
gested by  the  phrase  is  that  of  a  concentra- 
tion of  all  the  powers  of  municipal  govern- 
ment in  a  few  persons;  of  a  government  by 
a  commission  chosen  from  the  community  at 
large,  rather  than  by  a  mayor  and  the  old 
familiar  board  of  aldermen,  which  experience 
teaches  are  too  often  chosen  that  their  first 
consideration  may  be  given  to  the  interests 
of  parties  and  the  restricted  constituencies 
by  which  they  are  elected.  It  may  be  con- 
ceded that  the  plan,  as  thus  far  developed, 
usually,  though  not  universally,  incorporates 
popular  elections,  the  referendum,  and  the 
recall,  as  the  plan  of  this  act  does  in  respect 
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of  the  commission,  though  not  as  to  the 
auxiliary  board  of  safety;  but  it  has  by  no 
means  reached  the  stage  of  a  scientific  for- 
mula. It  has  undergone  many  modifications 
in  its  brief  historv ;  several  varieties  of  it  are 
now  extant  in  other  states;  and  it  would  lay 
too  heavy  a  burden  on  the  court  if  it  were 
required  to  say  just  what  fixed  ideas,  other 
than  that  to  which  we  have  referred,  the 
collocation  of  words  commonly  employed  to 
describe  these  differing  forms  of  municipal 
government  carries  in  ihe  popular  mind, 
which;  it  must  be  presumed,  was  the  mind 
of  the  legislature  in  the  enactment  of  this 
law.  We  feel  safe  in  saying  that  the  act 
sets  up  a  commission  form  of  government 
within  the  broad  general  meaning  of  its  cap- 
tion. Whether  the  plan  here  is  faulty,  as 
counsel  insist,  consideration  of  its  practical 
wisdom  is  not  for  us,  but  for  the  legislature, 
the  power  of  which,  within  the  limits  set  by 
state  and  federal  constitutions,  cannot  be 
confined,  either  for  causes  or  persons.  Davis 
V.  State,  68  Ala.  58,  44  Am.  Rep.  128.  That 
it  sets  up,  in  addition  to  the  main  commis- 
sion, another  to  which  it  commits  the  admin- 
istration of  certain  important  functions  of 
municipal  government — unwisely  it  may  be — 
does  not  take  the  plan  without  the  general 
idea  of  a  commission  form  of  government." 

The  fact  that  the  provisions  of  existing 
laws  relating  to  municipalities  are  adopted 
need  not  be  expressed  in  the  title.  State  y. 
Ure,  91  Neb.  31,  136  N.  W.  224. 

In  SUte  V.  Lanier  (Ala.)  72  So.  320,  the 
fact  that  a  provision  for  the  abandonment  of 
commission  government  was  included  was 
held  not  to  make  the  title  dual  in  nature. 
The  court  said:  ''The  title  to  Acts  1915, 
p.  770,  reads  as  follows:  'An  act  to  provide 
a  mode  whereby  cities  in  the  state  of  Ala- 
bama, which  shall  have  heretofore  adopted 
or  may  hereafter  adopt  a  commission  form 
of  government,  as  authorized  .  by  law,  may 
after  an  election  upon  such  question  aban- 
don such  commission  form  of  government, 
and  return  to  the  aldermanic  form  of  gov- 
ernment, as  the  same  existed  therein  at  the 
time  of  adoption  of  such  commission  form 
of  government.'  The  one  main  subject  dealt 
with  in  this  title  is  to  provide  for  a  change 
from  a  commission  form  of  government  in 
cities  to  the  aldermanic  form  as  it  existed 
before  the  commission  form  was  adopted,  and 
all  other  things  contemplated  by  the  title  or 
provided  by  the  act  are  cognate  and  germane 
to  this  one  general  subject.  If  the  object 
or  subject  is  stated  generally  in  the  title,  it 
would  include  incidents  and  subsidiary  de- 
tails. Thomas  v.  Gunter,  170  Ala.  165,  54 
So.  283,  and  cases  there  cited;  Smith  v. 
Stiles,  195  Ala.  107,  70  So.  905.  We  think 
that  everything  proposed  by  the  title  and 
accomplished  by  the   act  was   incident  and 


subsidiary  to  the  one  general  subject  of 
changing  the  commission  form  of  government 
of  cities  to  the  aldermanic  form  as  it  pre- 
viously existed,  and  the  subject  was  not  only 
clearly  expressed,  but  was  single,  and  the 
act  does  not  offend  section  45  of  the  constitu- 
tion for  failing  to  clearly  express  the  sub- 
ject of  the  enactment  in  the  title  or  in  dealing 
with  more  than  one  subject." 

In  Jackson  v.  State,  102  Miss.  663,  Ann. 
Gas.  1915A  1213,  59  So.  873,  the  title  of  an 
act  providing  for  commission  government 
was  sustained  under  the  rule  obtaining  in 
that  jurisdiction  that  the  constitutional  pro- 
vision as  to  the  requisites  of  the  title  of  a 
statute  is  directory  only. 

Ill,  Procedure  for  Adoption, 

It  is  ordinarily  provided  by  statutes  au- 
thorizing the  adoption  of  commission  govern- 
ment that  on  the  petition  of  a  certain  num- 
b^  of  electors  the  question  of  adoption  shall 
be  submitted  to  a  vote. 

In  Territory  v.  Roswell,  16  N.  M.  340,  117 
Pac.  846,  35  L.R.A.(N.S.)  1113,  it  was  held 
that  a  petitioner  for  the  submission  of  the 
question  of  adopting  the  commission  plan 
could  withdraw  his  name  at  any  time  before 
action  was  taken  on  the  petition.  The  court 
said:  "Various  objections  against  the  valid- 
ity of  their  action  are  urged  in  behalf  of  the 
appellee.  It  is  said,  for  instance,  that  the 
right  to  withdraw  under  such  circumstances 
would,  in  its  exercise,  be  subject  to  great 
abuses.  That  is  no  doubt  true;  but  it  is 
probably  true  of  all  human  devices  for  gov- 
ernment which  ever  have  been  or  ever  will 
be  put  in  operation.  It  is  true  of  the  right 
of  petition  itself,  as  it  is  a  matter  of  common 
knowledge  that  people  will  sign  petitions 
from  caprice,  good  nature,  thoughtlessness, 
malice,  fear  of  injurious  consequences  to 
themselves  if  they  refuse,  expectation  of  favor 
or  reward  if  they  consent,  as  well  as  from 
more  exalted  and  patriotic  motives.  Often 
they  'sign  in  haste  and  repent  at  leisure.* 
That  may  have  been  the  case  with  the  87  who 
signified  their  desire  to  withdraw  from  the 
petition  in  question.  Tlie  govemmoit  of 
cities  by  commission  is  comparatively  new. 
While  it  may  be  an  improvement  on  previous 
systems,  it  cannot,  in  the  very  nature  of 
things,  proye  to  be  a  panacea  for  all  the  ills 
which  affect  the  administration  of  municipal 
affairs  through  the  country.  It  will  doubt- 
less have  defects  peculiar  to  itself,  and,  in- 
deed, it  is  claimed  that  such  defects  are  al- 
ready apparent.  It  may  be  that  information 
of  such  defects,  real  or  supposed,  had  come 
to  some  or  all  of  the  87  who,  at  first,  peti- 
tioned for  the  submission  to  vote  in  Roswell 
of  the  commission  plan  of  government.  At 
all  events,  they  had,  before  the  petition  came 
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up  for  final  action  by  the  mayor  and  council, 
ceased  to  be  petitioners  in  the  sense  that  they 
still  desired  the  action  for  which  they  had 
asked.  Their  signatures  were  still  there,  but 
the  will  to  petition  had  departed  from  them. 
On  what  ground  or  principle  of  which  courts 
can  take  cognizance  can  withdrawal  be  de- 
nied them?  The  relator  does  not  in  this  case 
allege  that  he  has  suffered  damage  or  injury 
of  which  any  recognized  measure  exists.  He 
must,  and  as  we  understand  does,  rest  his 
cause  on  the  ground  of  public  policy.  But 
the  public  is  not  complaining.  The  territory 
is  only  a  nominal  party.  The  legislature, 
which  represented  the  public,  could  have  lim- 
ited the  effect  of  withdrawal,  if  it  had  seen 
fit  to  do  so,  in  the  statute  authoriKing  the 
petition  for  an  election.  We  think  the  peti- 
tioners had  the  right  to  withdraw,  at  least 
up  to  the  time  when  the  mayor  and  council 
acted  on  the  report  of  the  committee.*' 

In  Rice  v.  Bobson,  83  Kan.  252,  111  Pac. 
186,  it  was  held  that  a  submission  was  viti- 
ated by  failure  to  comply  with  a  requirement 
that  the  last  publication  of  the  notice  of  the 
election  should  be  made  at  least  twenty  days 
before  the  date  fixed  for  the  vote. 

That  more  than  one  question  ia  submitted 
does  not  prevent  an  election  from  being 
"special."  Eckerson  v.  Des  Moines,  137  la. 
462,  115  N.  W.  177,  wherein  it  was  said: 
''By  section  2,  chapter  48,  it  is  provided  that 
the  question  of  organizing  under  the  act 
shall  be  submitted  at  a  special  election  pur^ 
suant  to  a  proclamation  by  the  mayor.  As 
we  have  seen,  it  is  the  allegation  of  the  peli-. 
tion  that  a  proclanuition  was  issued  calling 
a  special  election  to  be  held  for  the  purpose 
of  submitting  the  proposition  to  organize  the 
defendant  city  under  the  act,  and  such  an 
election  took  place.  Can  the  fact  that — as 
further  alleged  in  the  petition — another  and 
distinct  proposition  was  submitted  to  a  vote 
at  said  election  to  be  given  force  to  invali- 
date? We  think  not.  The  only  requirement 
is  for  a  special  election.  Nothing  is  said 
making  it  obligatory  that  such  election  shall 
be  exclusively  devoted  to  the  question  of  or- 
ganization. In  common  knowledge,  the  sub- 
mission of  two  or  more  matters  to  be  voted 
upon  at  an  election,  special  or  general,  has 
been  of  frequent  occurrence.  And  if  the 
right  so  to  do,  in  the  absence  of  an  express 
prohibition,  has  been  hitherto  disputed,  coun- 
sel have  failed  to  make  discovery  of  such 
fact.  The  argument  of  counsel  is  based 
wholly  upon  the  thought  that  in  likelihood 
the  one  proposition  submitted  may  in  some 
way  have  lent  strength  to  the  other;  some 
voters,  though  opposed  to  organization,  may 
have  voted  for  it  to  secure  votes  in  favor 
of  the  other  proposition.  This  is  pure  as- 
sumption, wijbh  nothing  upon  which  to  rest 
but  the  imagination  of  counsel.    It  is  equally 


likely  that  some  voters  may  have  voted  on  a 
trade  basis  against  organization  to  secure 
voters  for  or  against  the  other  proposition 
submitted.  But  if  the  facts  assumed  were 
shown  to  be  a  verity,  there  is  no  system  of 
logic  on  which  to  attach  thereto  importance 
to  control  the  Validity  of  the  election.'* 

On  the  other  hand,  in  Kessler  v.  Fritch- 
man,  21  Idaho  30,  119  Pac.  692,  it  was  held 
that  a  provision  that  the  adoption  of  a  com- 
mon charter  shall  be  submitted  at  a  ''general 
election**  does  not  require  submission  at  an 
election  of  state  and  county  officers.  The 
court  said:  "The  words  'general  elections,* 
as  found  in  section  1,  art.  12,  of  the  consti- 
tution, are  not  used  in  relation  to  the  general 
subject  of  elections,  but  are  intended  to 
apply  to  sueh  eleetions  as  may  be  provided 
by>  the  legislature  for  the  purpose  of  deter- 
mining whether  the  electors  of  an  incorpo- 
rated city  shall  incorporate  under  the  laws 
of  the  state,  and  the  word  'general*  no  doubt 
was  intended  to  mean  that  it  should  be  a 
popular  election  or  an  election  by  the  people 
aind  should  be  open  and  available  to  all  the 
electors  as  distinguished  from  any  special 
class,  who  were  electors  and  qualified  to  vote 
in  such  incorporated  cities  and  towns.  There 
is  no  connection  between  the  words  'general 
election,*  as  used  in  this  section,  with  any 
other  provision  of  the  constitution,  and  no 
reference  is  made  to  any  general  law  upon 
the  subject  of  election,  and  nothing  to  indi- 
cate that  the  makers  of  the  constitution  had 
in  view  a  general  election  for  state  and  coun- 
ty officers.  But  we  are  inclined  to  the  view 
that  the  makers  of  the  constitution  did  have 
in  contemplation  that  the  election  to  be  held 
should  be  provided  for  by  proper  legislation 
and  should  be  held  at  such  time  and  in  such 
form  and  manner  as  would  be  provided  by 
law." 

In  Lackey  v.  State,  29  Okla.  255,  116  Pac. 
913,  «  statute  providing  for  the  submission 
to  vote  of  a  commission  charter  was  held  to 
supersede  previous  laws  as  to  the  time  of 
holding  elections.  The  court  said:  "No  con- 
teation  is  made  that  the  election  at  which 
relators  were  elected  was  not  held  in  strict 
conformity  with  all  provisions  of  the  statutes 
of  the  state,  except  as  to  the  time;  and,  since 
the  time  of  holding  such  elections  is  a  mere 
municipal  matter,  and  the  power  to  fix  it  is 
incidental  and  necessary  to  the  power  to 
frame  a  charter  and  organize  a  municipal 
government  thereunder,  the  provisions  of  the 
charter  fixing  such  time,  not  being  inconsist- 
ent with  the  constitution,  supersedes  the 
statute,  and  the  election  was  held  at  a  time 
authorized  and  fixed  by  law." 

Where  the  statute  provides  that  the  adop- 
tion of  the  commission  plan  requires  not  only 
a  majority  of  the  votes  cast  but  that  at  least 
thirty  per  cent  of  the  total  vote  cast  in  the 
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municipality  shall  favor  the  plan,  and  pro- 
vides that  if  a  majority  does  not  favor  the 
change  the  question  shall  not  he  presented 
for  a  year,  a  commission  charter  proposition 
vvhich  receives  a  majority  hut  is  not  voted 
for  by  thirty  per  cent  of  the  voters  need  not 
lie  over  for  a  year.  Vollmer  v.  Wachlin,  89 
N.  J.  L.  440,  99  Atl.  394,  wherein  it  was 
said:  "Under  the  plain  language  of  this 
statute  the  limitation  is  only  applicable  when 
a  majority  of  the  votes  cast  are  not  in  favor 
of  the  adoption  of  the  act,  and  except  for 
this  there  is  no  limitation  upon  the  time 
within  which  another  election  may  be  called. 
In  the  present  case  a  majority  of  the  votes 
were  cast  in  favor  of  the  adoption  of  the 
act,  and  there  is  nothing  in  the  statute  which 
limits  the  holding  of  another  election,  when 
a  majority  of  the  votes  are  cast  in  favor  of 
the  adoption  of  the  act.  The  statute  does 
not  apply  the  limitation  relating  to  a  second 
election  simply  because  the  result  prevents 
the  statute  from  becoming  operative  because 
of  the  failure  of  the  attendance  of  a  suffi- 
cient number  of  favorable  voters  to  equal 
thirty  per  cent  of  those  cast  at  the  next 
prior  election  for  members  of  the  general 
assembly.  All  that  the  statute  provides  is 
that  if  a  majority  of  the  votes  cast  are  not 
favorable  to  the  adoption  of  the  act,  then  no 
further  proceedings  shall  be  taken  until  the 
expiration  of  the  time  fixed.  The  limitation 
applies  when  the  votes  cast  in  favor  of  the 
adoption  are  not  a  majority  of  all  those 
voting,  and  not  where  the  act  remains  in- 
operative because  the  votes  cast  in  its  favor 
do  not  equal  the  required  thirty  per  cent." 

In  State  v.  St.  Paul,  128  Minn.  82,  150 
N.  W.  389,  it  was  held  that  a  constitutional 
provision  giving  to  women  the  right  to  vote 
in  school  and  public  library  matters  did  not 
entitle  women  to  vote  on  the  adoption  of  a 
commission  charter  though  the  commission- 
ers were  thereby  given  authority  over  the 
schools  and  the  public  library.  The  court 
said:  "We  think  it  would  not  be  contended 
that  the  people,  by  the  suffrage  amendment, 
intended  to  overturn  all  existing  conditions, 
nor  that,  if  the  framers  of  the  commission 
charter  had  chosen  to  follow  the  former 
charter  as  to  educational  nxatters,  women 
would  have  had  the  right  to  vote  for  or  hold 
any  elective  office  thereby  provided  for.  Sec- 
tion S,  when  fairly  construed,  means  that 
women  shall  have  the  right  to  vote  for  elec- 
tive school  officers  and  members  of  library 
boards  as  such,  and  are  eligible  to  hold  such 
offices.  It  expressly  provides  that  they  may 
vote  at  any  election  *held  for  the  purpose  of 
chootKinsf  any  officers  of  schools  or  any  mem- 
bers of  library  boards,  or  upon  any  measure 
relating  to  schools  or  libraries,  and  shall  be 
eligible  to  hold  any  office  pertaining  to  the 
management  of  schools  and  libraries.'     Cer- 


tainly, if  the  intention  had  been  to  extend 
the  rights  claimed  by  relator  to  all  matters 
involving  schools  and  libraries,  different  lan- 
guage would  have  been  chosen,  and  at  least 
some  effort  made  to  harmonize  the  provision 
with  other  constitutional  limitations;  for  ob- 
viously the  adoption  of  any  charter  suffi- 
ciently comprehensive  to  cover  the  needs  of 
a  municipality  would  otherwise  be  impossi- 
ble. Hence  we  do  not  think  there  is  founda- 
tion for  the  position  that  women  have  the 
right  to  vote  for  officers  of  municipalities, 
merely  because  their  functions  pertain  in 
some  degree  to  educational  matters.  No 
greater  departure  from  established  ideas  has 
heretofore  been  suggested  than  that  no  elec- 
tive officer  in  this  state  whose  duties  touch 
the  domain  of  education  can  be  validly  chosea 
without  according  women  the  right  to  vote 
for  him.  Yet  relator's  argument,  followed  to 
logical  conclusion,  leads  to  that  result,  which, 
furthermore,  would  require  readjustment  of 
the  entire  electoral  system  of  the  state,  if, 
indeed,  any  plan  could  be  devised  which 
would  effectuate  the  suffrage  amendment  as 
thus  extended,  and  at  the  same  time  keep 
within  the  bounds  of  other  provisions  of  the 
constitution.  If  relator's  contention  is  sus- 
tained, it  inevitably  follows  that  after  the 
ratification  of  article  7,  §  8,  and  before  the 
commission  charter  went  into  effect,  women 
had  the  right  to  vote  for  mayor,  for  he  was 
the  appointive  head  of  the  schools — a  posi- 
tion so  manifestly  unconstitutional,  when  we 
remember  that  women  are  not  and  have  never 
been  'qualified  voters'  generally,  as  to  re- 
quire no  discussion.  Under  the  present  char- 
ter, as  for  many  years  heretofore,  the  general 
school  officers  and  members  of  library  boards 
in  the  municipal  school  district  have  been 
appointive,  as  distinguished  from  elective, 
and  women  now  have  the  same  rights  as  eter 
in  these  capacities.  Their  status  in  relation 
thereto  is  the  same  under  the  new  as  under 
the  old  system,  and  they  have  neither  gained 
nor  lost  any  legal  right.  The  substitution 
of  the  one  system  for  the  other  without 
changing  or  taking  away  any  prior  legal 
right  cannot  be  held  violative  of  our  funda- 
mental law.  We  hold  that  women  were  de- 
prived of  no  constitutional  right  when  re- 
fused the  privilege  of  voting  on  the  adoption 
of  the  commission  charter;  that  the  instru- 
ment is  valid;  that  they  have  no  right  to 
vote  for  mayor  because  he  is  vested  with 
power  to  appoint  the  commissioner  of  educa- 
tion, nor  for  members  of  the  city  council 
because  to  them  is  committed  the  general 
control  of  educational  matters  aa  constituting 
one  of  the  departments  of  the  municipal  gov- 
ernment." 

A  change  to  the  commission  plan  of  gov- 
ernment does  not  present  such  a  diversity  of 
subject-matter  that  it  cannot  be  submitted  as 
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an  amendment  of  an  existing  charter.  State 
V.  Portland,  65  Ore.  273,  133  Pac.  62,  wherein 
it  was  said:  ''It  is  also  claimed  that  the 
proposed  revision  is  illegal  and  void  because 
it  submits  a  mass  of  amendments,  having  no 
relation  to  each  other,  to  be  voted  upon  in 
one  vote,  whereas  they  should  have  been  sub- 
mitted separately  so  that  a  vote  could  be 
taken  upon  each  separate  section  or  amend- 
ment. The  authorities  cited  to  sustain  this 
proposition  are:  21  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  47;  28  Cyc.  1548,  1549;  Eugene 
V.  Willamette  Valley  Co.  52  Ore.  490,  97 
Pac.  817;  Denver  v.  Hayes,  28  Colo.  110,  63 
Pac.  311.  The  subject  under  discussion,  in 
all  these  citations  is  concerning  the  proposi- 
tion of  the  issuance  of  municipal  bonds  or< 
creating  municipal  indebtedness,  and  each 
case  cited  turns  upon  some  statutory  or  con- 
stitutional provision  not  found  in  this  state. 
The  premise  assumed  by  relators  in  the  case 
at  bar  is  that  a  mass  of  amendments  having 
no  relation  to  each  other  are  submitted  for 
a  single  vote.  An  examination  of  the  amend- 
ments, and  of  the  charter  as  it  would  read 
as  amended,  shows  the  premise  is  incorrect. 
The  principal  object  of  the  revision  is  to  pro- 
vide for  a  commission  form  of  city  govern- 
ment. To  do  this  it  was  deemed  necessary, 
and  in  fact  was  necessary,  to  so  revise  the 
charter  as  to  adapt  its  provisions  to  the  con- 
ditions involved  by  the  change.  It  would  not 
suffice  to  submit  an  amendment  declaring 
that  Portland  should  have  a  commission  form 
of  government  consisting  of  a  mayor  and 
four  commissioners  without  wiping  out  those 
provisions  of  the  charter  which  divided  the 
city  into  wards  and  provided  for  the  election 
of  a  councilman  in  each  ward  or  that  portion 
which  provided  for  an  executive  board,  and 
the  other  boards,  officers  and  commissioners 
theretofore  existing.  It  was  wholly  proper 
that  in  a  general  way  the  powers,  authority, 
duties,  and  jurisdiction  of  the  commission 
should  be  outlined;  and,  if  any  criticism  is 
to  be  indulged  in,  it  should  be  that  the  out- 
line is  not  drawn  as  clearly  as  it  should  have 
been.  The  amendments  amount  to  a  general 
revision  of  the  city  charter,  and  are  all  ger- 
mane to  the  general  purpose  sought  to  be 
accomplished.*' 

A  curative  statute  for  the  purpose  of  vali- 
dating all  elections  to  determine  the  adoption 
of  the  commission  form  of  government,  de- 
spite irregularities  in  the  procedure  for  call- 
ing and  holding  such  an  election,  is  valid  and 
eflFective.  Cole  v.  Dorr,  80  Kan.  261,  101 
Pac.  1016,  22  L.R.A.(N.S.)  534. 

A  private  person  cannot  attack  the  valid- 
ity of  the  procedure  by  which  a  commission 
government  was  adopted.  Devlin  v.  Wilson, 
88  N.  J.  L.  180,  96  Atl.  42;  Mitchell  v. 
Carter,  31  Okla.  592,  122  Pac.  691.  In  Mor- 
ris V.  Fagan,  85  N.  J.  L.  617,  90  Atl.  267, 


it  was  said:  'The  board  of  commissioners 
chosen  at  the  election  held  after  the  officially 
declared  adoption  of  the  'Walsh  Act'  are,  if 
not  de  jure,  certainly  de  facto,  governing 
body  of  Jersey  City.  There  is  no  other  gov- 
ernment existing  in  that  municipality,  ex- 
cept that  carried  on  by  the  gentlemen  who 
compose  that  board,  and  the  attorney  gen- 
eral alone,  acting  as  the  representative  of 
the  state,  can  call  into  question  the  legality 
of  its  existence.  A  private  relator  will  not 
be  permitted  to  do  so,  either  by  a  direct 
proceeding  or  in  the  guise  of  an  attack  upon 
the  legality  of  the  title  of  an  incumbent  of 
a  municipal  office.  Mitchell  v.  Tolan,  33  N. 
J.  L.  201;  Bownes  v.  Meehan,  45  N.  J.  L. 
192;  Dugan  v.  Farrier,  47  N.  J.  L.  387,  1 
Atl.  751;  State  v.  Vickers,  51  N.  J.  L.  180, 
17  Atl.  153,  14  Am.  St.  Rep.  675.  If  one 
municipal  officer  can  be  ousted  from  his 
office  by  a  private  relator  on  the  ground  that 
the  corp6ration  has  no  life,  so  can  all  the 
other  functionaries  of  the  municipality,  and 
thus  the  local  government,  for  all  useful  pur> 
poses,  be  brought  to  an  end.  Public  policy 
will  not  permit  the  dismemberment  of  a  mu- 
nicipality and  its  consequent  practical  disso- 
lution at  the  instance  of  a  private  person. 
So  long  as  the  state  itself  does  not  see  fit  to 
interfere  and  terminate  its  existence  by  di- 
rect proceedings  brought  by  its  attorney  gen- 
eral, a  de  facto  municipal  government  may 
exercise  upon  the  citizen,  through  officers  ap- 
pointed by  it,  all  the  powers  conferred  by  the 
legislature  upon  the  municipality,  as  fully 
and  completely  as  if  the  legality  of  its  exist- 
ence was  beyond  question." 

IV,  Effect  of  Adtkptitm  on  Prev>ious  Gov^ 

emwient. 

In  the  absence  of  some  saving  clause  or 
some  peculiitr  constitutional  provision  pro- 
tecting the  incumbent  of  a  particular  office, 
the  adoption  of  a  commission  charter  vesting 
the  municipal  government  in  the  commission- 
ers abolishes  all  existing  offices  and  displaces 
the  incumbents  thereof.  Kansas  City  v.  Sul- 
livan, 83  Kan.  406,  111  Pac.  482;  Jackson  v. 
SUte,  102  Miss.  663,  Ann.  Caa.  i915A  1213» 
59  So.  873 ;  Hirsch  v.  Burk,  83  N.  J.  L.  146, 
83  Atl.  979;  Loudenslager  v.  Heston,  86  N. 
J.  L.  382,  92  Atl.  54;  Devlin  v.  Wilson,  88 
N.  J.  L.  180,  96  Atl.  42;  Lackey  v.  SUte, 
29  Okla.  255,  116  Pac.  913;  Adler  v.  Jenkins, 
33  Okla.  117,  124  Pac.  29;  State  v.  Hindley, 
67  Wash.  240,  121  Pac.  447;  State  v.  Cana- 
van,  155  Wis.  398,  145  N.  W.  44.  Compare 
Keffer  v.  Gaskill,  88  N.  J.  L.  77,  95  Atl.  629. 
In  State  v.  Canavan,  supra,  it  was  said: 
"Ch.  448,  Laws  of  1909,  provided  a  radically 
different  scheme  for  the  government  of  our 
cities  from  that  found  in  our  general  charter 
law   or   in   our   special   charters.     The   new 
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scheme  comprehended  the  wiping  out  of 
most  of  the  existing  offices  and  of  placing 
the  full  power  to  goTem  and  run  the  affairs 
of  a  city  in  the  hands  of  three  men.  They 
might  employ  such  help  as  the}"^  needed,  but 
the  responsibility  for  the  city  government 
was  placed  on  their  shoulders.  If  their  ad- 
ministration was  successful  the  credit  be- 
longed to  them,  and  if  it  was  not  there  was 
no  chance  to  shift  the  blame,  because  there 
was  no  divided  responsibility.  This  legisla- 
tive idea  is  quite  apparent  from  the  whole 
act  and  finds  definite  expression  in  sub.  1, 
sec.  926m — 308,  Stats.  (Laws  of  1909,  ch. 
448),  which  reads:  'A  city  so  reorganized 
shall  be  governed  by  its  council,  consisting 
of  the  mayor  and  councilmen  elected  as  here- 
inbefore provided,  and  such  council  shall 
have  all  the  powers  and  perform  the  duties 
had  and  exercised  by  the  mayor  and  council 
and  the  several  administrative  and  executive 
officers,  boards,  and  commissions  of  such  city, 
whether  its  former  organization  existed  un- 
der general  or  special  law.'  By  virtue  of  this 
provision  all  of  the  powers  and  duties  for- 
merly exercised  by  the  board  of  police  and 
fire  commissioners  of  the  city  of  Appletcm 
were  taken  away  and  transferred  to  the  new 
council.  There  was  no  further  duty  or  func- 
tion which  the  old  board  could  perform.  This 
being  so,  we  think  it  was  clearly  the  inten- 
tion of  the  legislature  that  it  should  be 
wiped  out.  As  a  positive  or  even  a  negative 
force  in  the  government  of  the  city  it  was 
neither  useful  nor  ornamental,  and  we  do  not 
think  it  was  contemplated  that  it  should  be 
carried  along  as  a  useless  appendage.  The 
statute  cited  was  inconsistent  with  sec.  959 — 
40,  Stats.  (Laws  of  1909,  ch.  181),  and  suc- 
ceeding sections,  and  therefore  the  existing 
board  was  not  saved  or  continued  in  office 
by  sub.  1  of  sec.  925m — 303,  being  part  of 
ch.  448,  Laws  of  1909.  AssuiAing  for  the 
present  that  the  law  of  1909  was  valid,  we 
think  the  old  fire  and  police  board  ceased  to 
exist  on  and  after  April  19,  1911." 

In  State  v.  Hindley,  67  Wash.  240,  121 
Pac.  447,  the  court  said:  "The  relator  rests 
his  right  of  reinstatement  upon  certain  pro- 
visions of  the  new  charter  which  he  insists 
continues  the  position  of  bacteriologist,  and 
also  continues  his  employment  in  that  posi- 
tion, until  removed  for  cause.  One  of  the 
provisions  so  relied  upon  is  as  follows: 
'Every  ordinance  and  resolution  in  force  at 
the  time  of  the  adoption  of  this  charter,  ex- 
cept in  so  far  as  it  is  inconsistent  with  this 
charter,  shall  continue  in  force,  until  amend- 
ed or  repealed.'  Another  of  the  provisions 
relied  upon  is  contained  in  the  article  relat- 
ing to  civil  service,  and  is  as  follows:  'Sec- 
tion 53.  .  .  .  Employees  within  the  scope 
of  this  article  who  are  in  office  at  the  time 
of  the  adoption  of  this  charter  shall  retain 


their  positions,  unless  removed  for  cause. 
.  .  .'  We  find  no  provisions  in  the  new 
charter  furnishing  any  more  substantial  sup- 
port to  appellant's  contention  than  these  two. 
As  to  the  first  quoted  provision,  it  seems 
inconceivable  that  an  ordinance  providing  for 
employees  of  a  department  which  has  no  ex- 
istence under  the  new  charter,  can  be  consid- 
ered as  continuing  in  force  by  virtue  of  this 
provision.  Clearly  it  is  not  consistent  with 
any  provision  of  that  charter.  It  provides 
for  something  that  has  been  in  effect  dis- 
pensed with  by  the  new  charter." 

In  Jackson  v.  State,  102  Miss.  663,  Ann. 
Cas.  191 5A  1213,  59  So.  873,  it  was  said: 
"It  is  rightfully  said  that  the  effect  of  the 
election  in  the  present  case  is  to  abolish  the 
offices  and  officers  holding  office  by  election 
under  chapter  99  of  the  Code.  It  is  admitted 
that  the  office  may  be  abolished,  but  it  is 
insisted  that  section  175  of  the  constitution 
prescribes  the  only  method  for  the  removal 
of  public  officers.  We  think  this  is  true,  so 
far  as  the  oourts  are  concerned.  No  public 
officer  may  be  removed  by  any  sort  of  court 
procedure,  except  it  be  done  in  accordance 
with  the  provisions  of  section  175;  and  it  la 
also  true  that  no  executive  or  judicial  officer 
has  the  power  to  remove  public  officers.  It 
may  be  conceded,  for  the  purposes  of  the 
present  case,  that  the  legislature  cannot  leg- 
islate out  of  office  constitutional  officers,  and 
that  the  offices  of  municipalities  belong  to 
that  class,  but  we  think  that  this  statement 
is  perhaps  not  altogether  accurate.  When 
the  purpose  of-  the  law  is  to  accomplish  this 
alone,  the  law  is  undoubtedly  unconstitu- 
tional,  but  where  the  general  purpose  of  the 
law  is  a  lawful  exercise  of  the  legislative 
power,  and  the  incidental  effect  of  the  law 
is  to  abolish  certain  officeholders,  the  act 
would  not  be  in  violation  of  the  constitu- 
tional rights  of  the  officers." 

In  Hirsch  v.  Burk,  83  N.  J.  L.  146.  83 
Atl.  979,  the  court  said:  "Although  they 
were  in  a  sense  a  body  corporate,  yet  they 
were  amenable  to  general  acts  of  the  legisla- 
ture concerning  municipal  boards  or  depart- 
ments. A  case  very  similar  to  the  one  under 
consideration  is  Cohn  v.  New  Brunsw^ick,  73 
N.  J.  L.  128,  62  Atl.  285.  The  water  com- 
missioners in  that  city  were  a  body  corporate 
with  power  to  sue  and  be  sued,  yet  they  were 
held  amenable  to  'an  act  regulating  the  re- 
ceipt and  disbursement  of  money  and  tht 
passage  of  ordinances  pertaining  thereto,  is 
any  city  of  this  state.'  P.  L.1904,  p.  259. 
The  creation  of  such  departments  is  a  legis- 
lative function,  and  not  a  municipal  func- 
tion, unless  specially  delegated  to  the  munici- 
pality, and  it  follows  that  such  departments 
may  also  be  abolished  by  the  power  which 
created  them.  Did  the  so-called  commission 
government   act  effect  the  abolition   of  the 
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Tvater  commissioners  in  the  city  of  Trenton? 
The  language  of  the  act  is:  *Upon  the  or- 
ganization of  the  commissioners  in  any  such 
city,  elected  under  this  act,  the  city  council, 
or  other  governing  body  or  bodies,  thereto- 
fore acting  as  governing  body  or  bodies  in 
such  city,  and  having  any  other  functions, 
shall  be  ipso  facto  abolished.'  We  think  this 
language  is  broad  enough  and  sufficiently- 
clear  to  include  a  department  of  the  city 
such  as  that  created  by  the  special  act  above 
cited,  which  acted  as  a  governing  body  hav- 
ing the  functions  for  the  administration  of 
ths  affairs  of  the  municipal  waterworks,  and 
hence  that  this  department  and  the  water 
commissioners  were  abolished  as  soon  as  the 
commissioners  for  the  government  of  the  city 
of  Trenton  organized." 

In  Adler  v.  Jenkins,  33  Okla.  117,  124 
Pac.  29,  the  court  after  quoting  from  the 
charter,  said:  "When  all  the  foregoing  char- 
ter provisions  are  considered  together,  it  is 
obvious  that  it  was  the  intention  of  the  elec- 
tors of  the  city  of  Guthrie,  in  adopting  the 
charter  form  of  government,  to  completely 
supersede  the  former  form  of  city  govern- 
ment with  all  its  officers,  and  to  substitute 
a  new  form  of  government  therefor  in  which 
the  power  is  vested  in  the  commissioners, 
and  that  all  of  the  officers  under  the  old 
charter  were  thereby  legislated  out  of  office. 
The  superseding  of  the  old  charter  by  the 
special  charter,  framed  pursuant  to  article 
18  of  the  constitution,  had  the  effect  of  abol- 
ishing the  offices  under  the  old  charter.  It 
is  well  settled  that  the  repeal  of  a  charter 
destroys  all  offices  under  it  and  puts  an  end 
to  the  functions  of  the  incumbents." 

In  Kansas  City  v.  Sullivan,  83  Kan.  406, 
111  Pac.  482,  it  was  said:  "The  question  is 
one  of  statutory  construction.  The  original 
park  and  boulevard  act,  and  the  act  amend- 
ing and  supplementing  it,  although  general 
in  form,  were  really  passed  for  the  special 
benefit  of  the  city  of  Kansas  City,  that  being 
the  only  city  in  the  state  having  the  specified 
population.  The  park  provisions  of  the  orig- 
inal commission  form  of  government  act  were 
manifestly  inadequate  to  meet  the  needs  of 
the  city  recognized  by  the  park  and  boulevard 
act,  and  evidently  were  not  intended  to  super- 
sede the  special  provisions  made  for  Kansas 
City.  Not  so,  however,  with  the  commission 
form  of  government  act  of  1909.  The  lan- 
guage of  section  8  is  too  explicit  to  be  mis- 
understood. 'All  cities'  means  all  cities 
whatever  their  population,  and  the  Kansas 
City  board  of  park  commissioners  was  in- 
eluded  in  the  designation  'park  board  or 
other  department.'  The  powers  and  duties 
cast  upon  park  boards  of  any  description 
were  not  affected  in  any  way.  All  the  means 
for  establishing,  acquiring,  maintaining,  reg- 
ulating and  improving  parks,  boulevards  and 


the  like,  appearing  in  any  existing  statnte  or 
city  ordinance,  were  preserved,  but  the  ad- 
ministration of  such  statutes  and  ordinances 
wa«  transferred  from  park  boards  or  depart- 
ments to  the  mayor  and  commissioners  in 
cities  adopting  the  commission  form  of  gov- 
ernment, in  accordance  with  the  theory  of 
the  law  authorizing  such  a  form  of  govern- 
ment." 

In  Feeney  v.  Burke  (N.  J.)  98  Atl.  192, 
it  was  held  that  after  tlie  adoption  of  the 
commission  charter  the  comptroller,  treas- 
urer, and  city  collector  were  no  longer  "prin- 
cipal executive  officers"  within  a  civil  service 
act  relating  to  subordinates  in  their  offices. 

But  since  there  can  be  no  interregnum  dur- 
ing which  the  municipality  is  left  without  a 
government,  the  previous  officers  are  not  dis- 
placed until  the  time  fixed  for  the  taking  of 
office  by  the  commissioners.  Snyder  v.  Mur- 
ray, 170  CaJ.  654,  151  Pac.  128.  And  during 
the  interval  the  previous  officers  of  the  mu- 
nicipality may  carry  on  all  administrative 
business.  W'oodbridge  v.  Duluth,  121  Minn. 
99,  140  N.  W.  182,  wherein  it  was  said: 
'The  question  to  be  determined  is  thus  re- 
duced to  this:  Did  the  old  council,  proceed- 
ing in  the  manner,  as  regards  mode  of  proce- 
dure and  constitution  of  the  council,  as  they 
would  have  done  under  the  old  charter,  ex- 
cept that  there  was  no  petition  of  the  prop- 
erty owners  for  the  sewer,  have  the  power  to 
act  in  the  premises?  It  requires  no  discus- 
sion to  demonstrate  that  in  recent  years  the 
legislature  has  favored  placing,  in  the  hands 
of  municipalities,  all  questions,  subject  to 
few  exceptions,  concerning  their  self-govern- 
ment; witness  the  legislation  to  that  end. 
Furthermore,  it  is  undesirable  and  out  of 
accord  with  judicial  determination,  from  tlie 
earliest  times,  that  any  interregnum  should 
be  allowed  to  exist  in  the  transition  of  forms 
of  government  or  change  of  officers.  It  is 
•  true  that  Const,  art.  4,  §  36,  provides  that  a 
charter,  ratified  by  the  electors  of  a  munici- 
pality, becomes  effective  *at  the  end  of  thirty 
days  thereafter,*  and  that,  by  virtue  of  this 
provision,  the  home  rule  charter  had  become 
functus  officio  on  January  6,  when  the  course 
of  action  here  complained  of  was  inaugu- 
rated; but  it  is  equally  true  that  on  that 
date  there  was  no  council  or  commission  or 
other  constituted  municipal  officers  other 
than  those,  including  the  council  of  16, 
chosen  under  the  oM  charter,  and  holding 
over  under  the  express  provision  of  the  new. 
It  is  unthinkable  that  the  people  of  the  city 
should  be  without  government  from  the  time 
when  the  commission  charter  took  effect  to 
the  time  when,  under  its  provisions,  the  coun- 
cil of  five  should  take  charge;  and  the  char- 
ter in  terms  undertakes  to  provide  aerainst 
this  very  contingency.  Moreover,  It  is  un- 
reasonable to  assume  that  officers  must  be 
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elected  under  a  charter  before  it  has  gone 
into  effect,  especially  where  the  charter  ex- 
pressly provides  otherwise.  So  we  must  con- 
clude that  the  people  of  Duluth  realized  that 
for  a  brief  period  its  affairs  would  have  to 
be  conducted  by  officers  more  or  less  differ- 
ent, both  in  number  and  denomination,  from 
those  to  be  chosen  under  the  new  charter, 
and  to  whom  the  municipal  affairs  were  ulti- 
mately to  be  committed.  And  as  the  legis- 
lature, who  undoubtedly  have  power  to  regu- 
late such  a  situation  as  the  one  here  pre- 
sented, have  failed  to  speak  thereon,  in  whom 
should  the  power  be  deemed  to  be  vested  to 
provide  the  method  of  conducting  the  city 
government  during  the  time  intervening  be- 
fore the  incoming  of  the  new  officers?  We 
think  the  answer  to  this  question  must  be: 
The  electors  of  the  municipality,  to  whom  all 
ultimate  powers  in  local  affairs  have  been 
committed,  subject  only  to  limitations  ex- 
pressly declared,  none  of  which  are  here  ma- 
terial— and  the  charter  itself  must  be  deemed 
to  be  the  due  expression  of  the  will  of  these 
electors  that  the  administration  of  all  ordi- 
nary affairs  of  the  city  government  shall  be 
committed  to  the  old  officers  until  the  quali- 
fication of  the  new." 

The  commissioners  may  by  resolution  con- 
tinue in  office  the  employees  of  the  previous 
administration.  Jones  v.  Cassidy,  154  Ky. 
748,  159  S.  W.  562,  wherein  it  was  said: 
'*Now  it  is  not  disputed  that  the  act  em- 
powers and  makes  it  the  duty  of  the  board 
of  commissioners  to  appoint  all  such  agents 
or  employees  as  may  be  necessary  for  the 
proper  and  efficient  conduct  of  the  city,  and 
to  fix  their  duties  and  compensation.  The 
complaint  here  is  that  the  board  has  no 
power  to  make  the  appointments  without  at 
the  same  time  fixing  their  duties  and  com- 
pensation, and  the  aggregate  compensation 
exceeding  $1,000,  it  could  only  be  done  by 
ordinance,  and,  therefore,  the  resolution 
adopted  by  the  commissioners  on  January 
6th  was  ineffective.  If  an  ordinance  was  nec- 
essary, then  nothing  short  of  the  unanimous 
vote  of  the  commissioners  could  make  it  ef- 
fective before  January  23rd,  and  the  petition 
shows  it  would  be  deferred  to  that  date  be- 
cause only  a  majority  could  be  mustered  for 
the  resolution.  It  cannot  be  supposed  that 
the  legislature  intended  a  lapse  of  six  days, 
or  any  time  in  the  administrative  affairs  of 
the  city.  On  the  contrary,  the  act  provides 
positively  against  such  a  peril.  Section  2 
declares  that  all  by-laws,  ordinances  and  res- 
olutions in  force  in  the  city,  and  all  laws  of 
second  class  cities,  not  inconsistent  with  the 
act,  shall  continue  to  be  in  force  until  al- 
tered or  repealed  by  the  commissioners.  We 
must  presume  that  all  officers  and  servant.? 
of  the  citv  under  the  former  administration 
were  duly  appointed,  and  were  acting  and 
receiving    compenBation    by   yirtue   of    ordi- 


nances regularly  enacted  by  rightful  author- 
ity. There  is  nothing  inconsistent  with  the 
Act  of  1910  if  they  shall  continue  to  serve 
the  city  until  their  term  of  service  expires, 
or  until  the  laws  under  which  they  work  be 
altered  or  repealed,  unless  the  1910  act,  ipso 
facto,  discharges  them.  There  is  nothing  in 
the  act  that  can  be  so  construed  unless  it  is 
section  4.  As  we  have  seen,  it  provides  that 
all  present  city  offices,  save  those  of  mayor 
and  police  judge,  shall  be  ipso  facto  abol- 
ished. This  clearly  refers  to  elective  offices, 
and  affects  only  the  office.  As  shoMrn  by  sec- 
tion 10,  its  purpose  was  to  change  the  tenure 
of  the  office,  not  the  term  of  the  officer.  The 
officer,  or  person,  becomes  an  employee  or 
agent.  Instead  of  having  a  vested  right  in 
his  office,  his  services  may  be  dispensed  with, 
and  his  agency  terminated  at  the  will  of  the 
commission,  and  as  they  believe  the  best  in- 
terests of  the  city  require." 

In  continuing  in  office  the  employees  of  the 
previous  administration  the  commissioners 
may  expressly  make  the  tenure  dependent  on 
their  pleasure.  Salter  v.  Burk,  83  N.  J.  L. 
152,  83  Atl.  973,  wherein  it  was  said:  "The 
prosecutor  argues  that  the  resolutions  ap- 
pointing him  to  office  were  illegal,  [one]  be- 
cause it  continued  him  in  office  during  the 
pleasure  of  the  commission  an  indefinite 
term ;  the  other  because  it  elected  him  to 
serve  for  a  definite  term  less  than  the  three 
year  term  prescribed  by  law.  He  then  con- 
tends that  while  the  appointment  is  in  these 
particulars  unwarranted,  it  is  nevertheless 
sufficient  to  continue  him  in  office  for  the  full 
legal  term,  although  contrary  to  the  express 
language  of  the  resolutions  and  to  the  ex- 
pressed intention  of  the  appointing  body. 
Our  opinion  is  that  if  the  appointment  was 
invalid  for  the  reasons  urged  by  the  prose- 
cutor, it  was  also  invalid  for  the  legal  term. 
It  was  not  an  appointment  for  three  years 
which  the  law  prescribed,  and  therefore  the 
attempt  by  such  resolutions  to  fill  the  office 
must  be  deemed  invalid,  and  hence  a  vacancy, 
in  contemplation  of  law,  existed  in  the  office 
warranting  the  municipal  action  of  October 
13th,  whereby  the  office  of  city  clerk  was 
filled.  One  complaining  of  the  illegality  of 
the  election  to  office  of  another  in  his  stead 
must  first  show  that  he  himself  has  l^^l 
title  to  it"  See  also  Volk  v.  Burk,  83  N. 
J.  L.  204,  83  Atl.  978;  Wilson  v.  Burk,  83 
N.  J.  L.  205,  83  Atl.  977;  Ziegler  v.  Burk, 
83  N.  J.  L.  207,  83  Atl.  976.  But  in  the 
absence  of  a  temporary  tenure,  reappointed 
civil  service  employees  of  the  former  admin- 
istration may  be  removed  only  for  cause. 
State  V.  Fassett,  69  Wash.  555,  125  Pac. 
963;  Foster  v.  Hindley,  72  Wash.  657,  131 
Pac.  107. 

In  Van  Dyke  v.  T-«ong  Branch,  88  N.  J.  L. 
492,  96  Atl.^  671,  it  was  held  that  a  police- 
man continued  in  service  by  the  commission- 
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era  was  entitled  to  a  pension  based  on  con- 
tinuous service  though  the  territorial  limits 
of  the  commission  governed  municipality 
vere  less  than  those  of  that  by  which  he  was 
originally  employed. 

In  Weeks  v.  Bryant,  99  S.  C.  8,  82  S.  E. 
988,  it  was  held  that  the  commissioners 
could  complete  proceedings  for  a  public  im- 
provement begun  by  the  former  administra- 
tion and  need  not  start  the  proceedings 
anew.  The  court  said:  "The  act  of  the  leg- 
islature creating  this  commission  form  of 
government  makes  no  provision  for  commis- 
sioners of  public  works.  But,  on  the  con- 
trary, sec.  10  of  the  Act  of  1910,  26  Stats. 
523;  Civil  Code  1912,  sec.  3080,  creating  the 
commission  form  of  government,  under  which 
the  city  of  Orangeburg  is  now  operated,  pro- 
vides as  follows:  The  council  shall  have, 
possess,  and  exercise  all  executive,  legislative, 
and  judicial  powers,  the  duties  conferred 
upon  said  city  or  heretofore  belonging  to  it, 
etc'  Sec.  11  of  the  same  act  (Civil  Code, 
sec.  3081),  as  amended  by  the  Act  of  1912, 
sec.  6,  27  Stats.  815,  provides  as  follows: 
'The  executive  and  administrative  powers 
and  duties  shall  be  by  council  distributed 
among  three  departments,  of  which  each  of 
the  members  of  council  shall  be  a  superin- 
tendent of  one,  and  the  assignments  or  reas- 
aignments  shall  be  made  by  the  mayor,  or 
by  a  vote  of  the  council  if  they  deem  it  nec- 
essary, etc.*  It  will  thus  be  seen  that  the 
act  creating  the  commission  form  of  govern- 
ment and  the  amendments  thereto  devolve  all 
the  duties  and  powers  of  cities,  under  this 
form  of  government,  upon  the  city  council, 
and  the  executive  and  administrative  powers 
are  to  be  distributed  among  three  depart- 
ments. This  means  all  the  duties  and  pow- 
ers, both  executive  and  administrative,  shall 
be  distributed  among  these  three  depart- 
ments. The  mayor  and  each  of  the  council- 
men  being  in  charge  of  one  department.  If 
the  board  of  commissioners  of  public  works 
has  been  abolished  by  operation  of  law,  as 
contended  by  the  plaintiffs,  then  all  the  du- 
ties and  powers  exercised  by  the  commission- 
ers of  public  works  under  the  old  form  of 
government  are  now  conferred  on  the  city 
council  under  the  commission  form  of  gov- 
ernment. The  act  clearly  says,  *A11  duties 
and  powers  belonging  to  the  city,  of  every 
kind,  are  conferred  upon  the  city  council.' 
The  act  creating  the  commission  form  of  gov- 
ernment is  broad  enough  and  sufficiently 
comprehensive  in  its  terms  to  confer  upon 
the  city  council  all  the  powers  and  duties 
appertaining  to  the  city  under  the  old  form 
of  government,  including  the  powers  and  du- 
ties and  responsibilities  of  the  commissioners 
of  public  works.  And  the  present  city  coun- 
cil of  Orangeburg  as  successors  to  the  city 
council  under  the  old   form  of  government, 


have  full  power  to  take  up  and  complete  any 
enterprise  begun  by  the  former  council,  and 
I  so  hold.'' 

F.  Tenure   and   Compensation    of   Com^ 

miimioners. 

So  long  as  a  commissioner  has  not  been 
ousted  from  office,  his  neglect  of  duty  does 
not  authorize  the  other  commissioners  to 
withhold  payment  of  his  salarv.  People  v. 
Bradford,  267  111.  486,  108  N.  E.  732.  And 
though  the  statute  provides  that  the  office 
of  a  commissioner  is  vacated  ipso  facto  by 
malfeasance,  if  he  continues  to  perform  the 
duties  of  his  office  his  acts  are  valid  as  those 
of  an  officer  de  facto.  Humphrey  v.  Pratt, 
93  Kan.  413,  144  Pac.  107.  So,  although  a 
commissioner  vacates  his  office  by  accept- 
ing an  incompatible  office  he  is  a  de  facto 
officer  as  long  as  he  assumes  to  act  as  a  com- 
missioner. Com.  V.  Livingston,  171  Ky.  52, 
186  S.  W.  916.  And  see  State  v.  Lane,  181 
Ala.  646,  62  So.  31.  But  after  the  election 
of  the  successor  of  a  commissioner  who  has 
accepted  an  incompatible  office  he  is  not  en- 
titled to  salary.  Lampe  v.  Newport,  173  Ky. 
177,  190  S.  W.  678,  wherein  it  was  said: 
"The  only  matter  I  am  called  on  to  decide  is 
whether  a  municipal  officer  who  has  been 
legally  elected  to  an  office  and  has  executed 
bond  and  taken  the  oath  of  office  required  by 
law,  and  who  is  able,  ready  and  willing  to 
discharge  the  duties  of  the  office,  can  enjoin 
the  municipal  authorities  from  paying  the 
salary  to  which  he  is  entitled  to  some  person 
who  has  without  right  or  authority  taken 
possession  of  the  office  and  to  whom  the  mu- 
nicipal authorities  without  right  or  author- 
ity are  paying  the.  salary  of  the  office.  This 
is  the  case  I  have.  On  the  record  before  me, 
Hermann  having  vacated  his  office  as  waa 
held  in  Com.  v.  Livingston,  171  Ky.  52,  and 
Lampe  having  been  elected  as  his  successor 
and  qualified  as  such  and  being  ready,  able 
and  willing  to  perform  the  duties  of  the 
office,  Hermann  is  no  more  entitled  to  draw 
the  salary  than  any  stranger  would  be,  and 
the  city  authorities  have  no  right  to  pay  to 
Lampe  any  part  of  the  salary  attached  to 
the  office."  In  Lough  ran  v.  Jersey  City,  86 
N.  J.  L.  442,  92  Atl.  55,  it  was  held  that  a 
commissioner  acting  after  the  date  fixed  in 
his  resignation  for  it  to  become  effective  was 
not  a  de  facto  officer. 

A  municipal  commissioner  is  not  a  state 
officer  and  in  filling  a  vacancy  the  governor 
need  not  issue  a  formal  commission.  Draper 
V.  State,  175  Ala.  547,  Ann.  Cas.  1914D  301, 
57  So.  772.  And  see  State  v.  Lane,  181  Ala. 
646,  62  So.  31. 

In  Peyton  ▼.  Holley,  72  W.  Va.  540,  78 
S.  E.  666,  the  effect  of  a  bipartisan  provi- 
sion in  the  charter  as  precluding  the  forma- 
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tion  of  a  ii«w  party  was  discuBsed,  the  court 
saying:  "Of  course  it  is  intended  to  secure 
bipartisan  government,  but  it  does  not  con- 
template indestructibility  of  existing  parties 
nor  endeavor  to  prevent  the  birth  of  new 
ones.  Nor  does  it  contain  any  expression  of 
intent  to  limit  the  right  of  party  participa- 
tion in  city  elections  to  the  political  parties 
maintained  for  general  political  purposes. 
To  give  the  statute  such  a  construction,  it 
would  be  necessary  to  depart  from  its  lan- 
guage and  treat  it  as  containing  terms  the 
legislature  did  not  use.  If  bad  faith  on  the 
part  of  members  of  an  existing  party  in 
nominating  candidates  as  representatives  of 
a  pretended,  not  real,  new  party  would  vary 
the  rule,  we  have  no  proof  of  it  here,  and 
it  is,  therefore,  unnecessary  to  enter  upon  an 
inquiry  as  to  the  effect  of  such  conduct." 

As  to  the  power  of  the  mayor  to  remove  a 
commissioner,  see  the  reported  case. 

As  to  whether  a  provision  for  recall  pre- 
cludes the  ouster  of  a  commissioner  under  a 
state  law,  see  State  v.  Howse,  reported  in 
full,  post,  this  volume,  at  page  1125. 

VI.  General  Powers  of  Commisaionera. 

Where  the  statute  provides  that  cities  act- 
ing under  the  commission  form  of  govern- 
ment shall  have  among  others  the  powers 
which  they  theretofore  had,  a  city  which  had 
acted  under  a  special  charter  possesses  the 
powers  conferred  thereby.  Keokuk  v.  Ken- 
nedy, 166  la.  680,  137 'n.  W.  914.  So  in 
Sloan  V.  Cedar  Rapids,  161  la.  307,  142  N. 
W.  970,  it  was  said:  "When  the  city  of 
Cedar  Rapids  adopted  the  commission  form 
of  government,  all  general  and  inherent  pow- 
ers of  the  old  council  were,  vested  in  the  new 
organization.  Code  Supp.  1056-a — ^25. 
While  the  statute  as  it  then  stood  did  not, 
with  the  officers  specifically  named,  include 
waterworks  trustees  as  among  the  officers 
whose  powers  were  thus  transferred,  nor  in 
express  terms  authorize  the  appointment  of 
such  officers  by  the  new  council,  it  neverthe- 
less would  follow,  as  a  matter  of  general 
right  and  power,  that  such  control,  including 
the  employment  of  the  necessary  agencies  for 
proper  management  of  the  property,  would 
rest  in  the  new  council." 

Even  in  an  emergency  a  single  commis- 
sioner has  no  power  to  bind  the  city. 
Wichita  Water  Co.  v.  Wichita,  98  Kan.  256, 
158  Pac.  49,  wherein  it  was  said:  "The  evi- 
dence showed  that  on  January  14,  1910,  a 
flood  on  the  Little  Arkansas  river  threatened 
the  destruction  of  the  Central  avenue  bridge 
in  Wichita  and  its  eastern  approach  and 
threatened  to  inundate  the  neighboring  part 
of  the  city.  One  of  the  members  of  the  city 
government,  the  commissioner  of  streets  and 
public  improvements,  requested  the  plaintiff's 


assistant  superintendent  to  nte  its  men  and 
teams  and  to  secure  additional  help  and  ma- 
terial to  protect  the  bridge  and  this  commis- 
sioner agreed  that  the  city  would  pay  these 
expenses.  The  city  did  not  pay.  On  Febru- 
ary 4,  1913,  the  mayor  wrote  a  letter  to  the 
plaintiff  saying  that  he  thought  that  there 
was  some  merit  in  plaintiiTs  claim  for  pro- 
tecting the  river  bank  and  bridge,  admitted 
that  some  money  was  due  thereon,  but  that 
he  could  not  ascertain  the  amount  and  sug- 
gested that  the  plaintiff  bring  an  action  in 
court  to  determine  the  matter.  This  action 
was  filed  on  March  15,  1913.  This  was  about 
three  years  and  two  months  after  the  serv- 
ices were  rendered  and  after  the  materials 
were  furnished.  The  claim  was  therefore 
barred  by  the  statute  of  limitations.  (Civ. 
Code,  §  17,  subd.  2.)  Moreover,  the  promise 
of  one  commissioner  could  not  bind  the  city. 
His  promise  on  behalf  of  the  city  was  unen- 
forceable, unless  this  commissioner,  in  com- 
pliance with  his  promise,  had  taken  up  the 
matter  with  the  city  government  and  had 
formally  secured  its  ratification.  (28  Cyc. 
646.)  This  holds  true,  also,  as  to  the 
mayor's  acknowledgment  that  'some  money' 
was  due  on  'the  river  bank  claim.'  The 
mayor  could  not  give  validity  to  a  claim  by 
acknowledging  its  justice.  (28  Cyc.  647.) 
For  that  matter,  if  every  member  of  the  city 
government,  acting  independently  and  not  in 
their  organized  capacity  as  the  city  commis- 
sion, had  said  or  done  the  same,  no  con  tracts 
no  legal  obligation  would  have  followed. 
(Root  V.  Topeka,  63  Kan.  129,  131,  65  Pac 
233;  28  Cyc.  643,  644.)  The  sUtutes  pre- 
scribe the  methods  by  which  contracts  with  a 
city  are  to  be  made.  {Gen,  Stat.  1909, 
§§  9037,  subdiv.  4,  1234,  1237,  1294,  1298. 
See  generally  Gen,  Stat.  1909,  §§  1213-1218.) 
While  there  is  no  escape  from  the  forgoing 
proposition,  we  are  not  unmindful  that  in 
time  of  flood  or  other  disaster  threatening 
the  welfare  of  a  city,  it  may  be  imperatively 
necessary  that  some  official  take  the  initia- 
tive and  do  what  ought  to  be  done  to  avert 
loss  or  suffering,  but  in  every  such  case  it 
must  be  assumed  that  he  does  so  in  full  con- 
fidence that  the  city  will  promptly  ratify  his 
unauthorized  acts,  and  one  who  deals  with 
such  officer  knowing  his  technical  want  of 
power  does  so  in  mere  expectation  that  the 
citv  will  ratifv." 

Limitations  expressly  imposed  on  a  board 
of  public  works  as  to  advertising  for  bids  do 
not  apply  to  commissioners.  Sims  v,  Des 
Moines.  i46  la.  410,  126  N.  W.  329,  wherein 
it  was  said:  "Cities  operating  under  the 
commission  plan  are  not  required  or  permit- 
ted to  have  a  board  of  public  works.  But 
the  appellant's  contention  is  that  section  867 
applies  to  a  city  council  because  imder  the 
law  it  is  given  the  power  and  required  to 
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perform  the  duties  that  formerly  rested  with 
the  board  of  public  works.  Section  1056a25 
of  the  Supplement  to  the  Code,  as  amended 
by  section  7  of  chapter  64  of  the  Acts  of 
the  Thirty-third  General  Assembly,  defines 
the  powers  and  duties  of  the  council  in  the 
language  following,  so  far  as  the  same  is 
material  here:  ^he  council  shall  have  and 
possess,  and  the  council  and  its  members 
shall  exercise  all  executive,  legislative  and 
judicial  powers  and  duties  now  had,  pos* 
sessed  and  exercised  by  the  mayor,  city  coun- 
cil, solicitor,  assessor,  treasurer,  auditor, 
city  engineer  and  other  executive  and  admin- 
istrative officers  in  cities  of  the  first  and 
second  class,  and  in  cities  under  special  char- 
ter, and  shall  also  possess  and  exercise  all 
executive,  legislative  and  judicial  powers  and 
duties  now  had  and  exercised  by  the  board 
of  public  works,  park  commissioners,  the 
board  of  police  and  fire  commissioners,  board 
of  waterworks  trustees,  and  board  of  library 
trustees  in  all  cities  wherein  a  board  of  pub- 
lic works,  park  commissioners,  board  of  po- 
lice and  fire  commissioners,  board  of  water- 
works trustees  and  board  of  library  trustees 
BOW  exist  or  may  be  hereafter  created/  As 
amended,  section  1056a25  provides  that  the 
council  shall  have  and  exercise  all  executive 
and  other  powers  and  duties,  now  'had,  pos- 
sessed and  exercised'  by  the  city  council  and 
other  executive  and  administrative  officers  in 
cities  of  the  first  and  second  class,  and  in 
cities  under  special  charters,  'and  shall  also 
possess  and  exercise  all  executive,  legislative 
and  judicial  powers  and  duties  now  had  and 
'  exercised  by  the  board  of  public  works, 
...  in  all  cities  wherein  a  board  of  public 
works,  .  .  .  now  exists  or  may  be  here- 
after created.'  The  council  under  the  com- 
mission plan  is  thus  given  all  of  the  power 
that  is  possessed  by  the  council  in  all  cities 
of  over  seven  thousand  operating  under  the 
old  plan  of  city  government  and  by  the  coun- 
cil of  all  cities  operating  under  special  char- 
ter. But  this  grant  was  not  broad  enough 
to  cover  the  entire  matter  and  to  give  to  the 
council  of  a  city  operating  under  the  commis- 
sion plan  the  power  it  was  intended  to  give, 
for  the  reason  that  some  cities  were  permit- 
ted to  and  had  established  boards  of  commis- 
sions for  the  several  purposes  authorized  by 
law,  and  the  legislature  itself  had  created  a 
board  of  public  works  in  all  cities  of  fifty 
thousand  or  more  population.  Where  cre- 
ated, the  board  of  public  works  was  given 
power  entirely  independent  of  the  council, 
and  hence  it  was  necessary  to  transfer  such 
power  to  the  council  of  a  city  operating  un- 
der the  commission  plan  by  specific  enact- 
ment, and  that  was  what  was  done  in  section 
7  of  chapter  64,  Acts  33d  General  Assembly. 
But  upon  the  transfer  of  these  powers  the 
council  of  the  defendant  city  was  possessed 
of  all  the  powers  that  the  council  of  any  city 


is  possessed  of,  and  is  not,  in  our  judgment, 
restricted  or  limited  in  the  exercise  of  such 
power  by  the  provisions  of  section  867.  The 
board  of  public  works  in  Des  Moines  was 
created  by  the  statute  and  not  by  the  city 
acting  through  its  council.  Its  powers  and 
duties  were  entirely  separate  and  distinct 
from  the  powers  and  duties  of  the  council. 
By  the  very  terms  of  the  act  under  which 
the  city  is  now  organized  and  operating,  its 
board  of  public  works  was  abolished,  and 
the  limitations  which  were  placed  on  its  acts 
should  not  be  held  to  be  limitations  also  upon 
the  acts  of  the  defendant's  council  unless 
such  was  the  clear  intent  of  the  legislature." 

It  has  been  held  that  judicial  power  may 
be  given  to  a  commissioner.  State  v.  Lane, 
181  Ala.  646,  62  So.  31 ;  and  that  the  public 
schools  and  the  public  library  may  be  placed 
under  the  control  of  the  commission.  State  v. 
St.  Paul,  128  Minn.  82,  160  N.  W.  389. 

A  commission  cannot,  after  letting  a  gar- 
bage contract,  purchase  a  plant  for  the  use 
of  the  contractor.  Riddle  v.  Atlantic  City, 
89  N.  J.  L.  122,  97  AtL  790,  wherein  it  was 
said:  "Under  the  charter  of  Atlantic  City 
(Pamph.  L.  1902,  p.  284,  subdivision  19  of 
section  14)  the  city  is  authorized  to  adopt 
ordinances,  among  other  things,  'to  provide 
for  the  collection  and  disposition  of  ofTal, 
garbage,  wastes  and  all  refuse  matter  which 
may  become  dangerous  to  the  public  health 
and  to  establish  and  empower  the  local  board 
of  health  established,  or  to  be  established, 
in  such  city,  to  make  collection  and  disposi- 
tion thereof  or  to  provide  therefor,  and  in 
case  such  board  is  given  such  power  and  au- 
thority, it  is  hereby  authorized  to  accept  the 
same,  and  given  power  to  collect  and  dispose 
of  all  such  refuse  matter.'  This  act  must 
be  construed  in  connection  with  another 
(Pamph.  L.  1902,  p.  200),  which  authorizes 
the  making  of  contracts  to  remove  garbage 
for  a  term  not  exceeding  five  years  (Town- 
send  V.  Atlantic  City,  72  N.  J.' L.  474),  but 
neither  statute  authorizes  the  use  of  the 
credit  of  the  city  for  the  benefit  of  a  private 
corporation,  nor  does  either  in  express  terms 
authorize  the  issuing  of  bonds  for  the  pur- 
chase of  lands  for  the  purpose  of  cremating 
garbage,  such  purpose  ^not  being  within  the 
authority  found  in  section  104  of  the  Act  of 
1902,  'for  the  removal  and  disposition  of  the 
sewage  thereof.'" 

A  commission  cannot  be  given  the  power 
to  amend  the  charter  by  ordinance.  Birnie 
V.  La  Grande,  78  Ore.  531,  153  Pac.  415. 

Delay  in  organizing  does  not  impair  the 
authority  of  the  commission  when  organized. 
"The  only  default  of  the  mayor  was  in  not 
promptly  naming  the  commissioners  he  was 
authorized  to  appoint  after  the  passage  of 
the  act.  The  only  default  of  the  councilmen 
was  in  not  naming  one  of  their  number  more 
promptly  to  act  on  such  commission.     This 
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temporary  failure  of  duty  in  no  way  invali- 
dated these  acts  when  they  were  done.  State 
V.  Kelly,  154  Wis.  482,  143  N.  W.  153.  There 
mav  be  some  doubt  as  to  whether  the  terms 
specified  in  the  appointments  were  legal,  but 
it  is  wholly  immaterial  whether  they  were 
or  not.  The  authority  existed  to  make  the 
appointments  for  as  long  a  time  as  they  were 
made,  and  clearly  the  appointees  were  de 
facto  ofiBcers."  State  v.  Canavan,  155  Wis. 
398,  145  N.  W.  44. 

As  to  the  limitations  on  a  provision  for 
popular  review  of  official  acts,  it  was  said  in 
State  V.  Wilkinson,  88  Conn.  300,  90  Atl. 
929:  "Our  next  inquiry  relates  to  the  legal 
effect  of  the  vote  of  the  town  meeting  pur- 
porting to  override  the  action  of  the  select- 
men. The  language  of  §  12,  which  reserves 
to  the  voters  of  the  town  the  power  to  re- 
peal or  amend  any  order,  rule,  or  regulation 
made  by  the  selectmen,  concludes  a  lengthy- 
recital  of  powers,  both  legislative  and  ad- 
ministrative, conferred  upon  them.  Clearly 
the  power  of  review  thus  given  does  not  ex- 
tend to  all  administrative  acts  in  their  infi- 
nite variety.  All  such  acts  of  the  board  may 
in  a  sense  be  said  to  partake  of  the  nature 
of  its  orders.  They  are  not,  however,  orders 
in  the  sense  in  which  the  word  is  here  em- 
ployed, as  is  apparent  from  the  context. 
The  word  is  used  most  frequently,  perhaps, 
to  describe  a  command  or  direction  from 
some  source  of  authority.  It  is,  however, 
also  used  as  synonymous  with  rule  or  regu- 
lation. Black's  Law  Dictionary  (2d  ed.) 
857.  The  act  provides  that,  preliminary  to 
the  adoption  of  any  order,  rule,  or  regula- 
tion of  a  general  public  nature,  public  notice 
should  be  given  and  opportunity  for  a  hear- 
ing afforded.  Then  follows  the  provision 
giving  the  voters  of  the  town  the  right  of 
review.  The  defendants  contend  that  the 
right  thus  given  is  limited  to  those  rules, 
regulations  and  orders  whose  adoption,  after 
notice  and  opportunity  for  a  hearing,  had 
just  been  provided  for,  to  wit:  those  of  a 
general  public  nature,  confined,  perhaps,  to 
those  of  a  legislative  character,  or,  at  most, 
not  extending  beyond  the  directions  of  an 
administrative  sort  which  involved  a  public 
policy  or  touched  broadly  the  interests  of 
the  general  public.  We  have  no  occasion  to 
give  an  interpretation  to  the  act  in  this  re- 
gard, further  than  to  obperve  that  the  right 
of  review  plainly  does  not  extend  to  purely 
administrative  details,  such  as  employment 
in  or  dismissal  from  the  public  service,  or 
appointment  to  or  removal  from  positions  in 
that  service." 

VII.  Appointment  and  Removal  of  Sub- 

ordinatett. 

The   powers   of    the   oommisaioners    as   to 
continuing  in  the  service  the  officers  and  em- 


ployees of  the  administration  wMcli  was 
displaced  by  the  adoption  of  conunission 
government  are  discussed  supra  in  subdivi- 
sion IV.  Effect  of  Adoption  on  Previous  Gov- 
ertwient. 

In  one  jurisdiction  the  commission  charter 
act  requires  that  the  appointment  of  subor- 
dinates shall  be  bv  ordinance  and  it  cannot 
be  done  by  motion.  Connors  v.  Hillman,  86 
N.  J.  L.  490,  92  Atl.  59. 

In  Texas  in  general  pursuance  of  the  pol- 
icy of  making  each  commissioner  supreme  in 
his  own  department  it  has  been  held  that  the 
commissioner  of  police  has  the  primary  right 
to  nominate  a  chief  of  police  but  that  rig^t 
is  lost  by  failure  to  exercise  it.  Perrett  v. 
Wegner  (Tex.)  139  S.  W.  984,  wherein  it  waa 
said:  "The  charter  contemplates  that  a  ma- 
jority of  the  board  and  the  police  commis- 
sioner shall  act  together  in  making  such  ap- 
pointment. This  is  a  wise  provision  in  view 
of  the  fact  that  the  police  commissioner  is 
given  special  charge  of  the  police  depart- 
ment. It  is  obvious  that  the  good  of  the 
department  is  subserved  by  entire  harmony 
between  the  chief  and  the  police  commis- 
sioner, and  its  efficiency  might  be  greatly  les- 
sened by  the  appointment  of  a  chief  objec- 
tionable to  the  police  commissioner,  and  witti 
whom  he  could  not  work  in  harmony.  But 
this  exclusive  right  of  the  police  commis- 
sioner to  nominate  for  the  office  of  chief  of 
police  is  expressly  limited  in  time  by  the  pro- 
vision of  the  cliarter  before  quoted.  The  best 
interest  of  the  department  demands  that 
there  shall  be  as  little  delay  as  possible  in 
the  appointment  of  a  chief,  and  the  charter 
expressly  requires  that  this  appointment  be 
made  'as  soon  as  possible.'  While  due  con- 
sideration is  given  to  the  advantages  to  be 
derived  from  the  appointment  of  a  chief  ac- 
ceptable to  the  police  commissioner  and  to 
this  end  the  commissioner  is  given  the  right 
to  make  nominations,  the  prompt  election 
and  appointment  of  a  chief  is  regarded  of 
greater  importance,  and  it  is  therefore  pro- 
vided, in  effect,  that,  upon  the  failure  or  re^ 
fusal  of  the  commissioner  to  make  suitable 
nominations  for  said  office  at  the  second  reg- 
ular meeting,  the  board  may  proceed  to  make 
such  appointment  on  its  own  motion.  We 
think  the  facts  before  set  out,  which  are  un- 
disputed, show  .such  failure  on  the  part  of 
Commissioner  Norman  to  make  nominations 
or  recommendations  at  the  second  meeting  of 
the  board  of  suitable  persons  from  which  the 
board  could  select  a  chief  of  police  as  au- 
thorized the  board  to  proceed  at  the  next 
meeting  to  make  such  appointment  without 
the  recommendation  of  the  commissioner. 
He  only  made  the  one  recommendation,  and, 
when  the  board  refused  to  accept  his  recom- 
mendation and  appoint  his  nominee  he  made 
no  further  nomination,  but  informed  the 
board  that  he  would  make  another  nomina^ 
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tion  at  the  next  meeting.  The  charter  re- 
quired that  he  make  it  at  that  meeting;  and, 
while  he  doubtless  understood  that  the  board 
acquiesced  in  the  postponement  and  would 
waive  its  right  to  make  tlie  appointment  at 
its  next  meeting  without  his  recommendation, 
the  other  members  of  the  board  made  no 
such  agreement,  and,  if  they  had  so  agreed, 
it  was  not  only  their  right,  but  their  duty, 
to  make  the  appointment  as  soon  as  possible, 
and  any  agreement,  tacit  or  express,  which 
tended  to  prevent  the  performance  of  this 
duty,  would  have  been  void.  It  was  certainly 
not  intended  by  the  legislature  in  enacting 
these  provisions  of  the  charter  that  a  police 
commissioner  could  delay  the  appointment  of 
a  chief  of  police  by  making  only  one  recom- 
mendation for  such  appointment  at  each  suc- 
ceeding meeting  of  the  board,  and  by  so 
doing  either  force  the  board  to  appoint  a 
person  whom  it  did  not  regard  a  proper  per- 
son for  the  office,  or  retain  in  office  indefi- 
nitely a  chief  whom  the  board  regarded  unfit 
for  the  position.  Such  a  condition  would  be 
intolerable,  and  it  was  to  prevent  the  possi- 
bility of  its  occurrence  that  the  charter  pro- 
vided that,  in  event  the  police  commissioner 
failed  to  make  recommendations  at  the  sec- 
ond meeting  from  which  in  the  judgment  of 
the  board  a  proper  person  to  fill  the  position 
could  be  elected,  the  board  should  proceed  to 
fill  the  office  upon  its  own  motion." 

In  Uhr  V.  Lambert  (Tex.)  188  S.  W.  946, 
it  was  held  that  an  ordinance  authorizing 
the  mayor  to  appoint  policemen  was  invalid 
as  an  infringement  on  the  rights  of  the  com- 
missioner of  police.  But  in  Uhr  v.  Brown 
(Tex.)  191  S.  W.  379,  it  was  held  that  po- 
licemen appointed  under  that  ordinance  were 
de  facto  officers. 

In  the  absence  of  a  charter  restriction  a 
commissioner  with  authority  to  organize  and 
maintain  a  department  may  remove  the  em- 
ployees therein  at  will.  State  v.  Wilkinson, 
88  Conn.  300,  90  Atl.  929.  But  a  civil  service 
provision  in  the  charter  is  self-executing  and 
is  not  suspended  until  rules  and  regulations 
for  its  execution  are  adopted  by  the  commis- 
sion. State  V.  McColI,  127  Minn.  155,  149 
N.  W.  11.  So  a  power  to  remove  "for  cause" 
cannot  be  exercised  arbitrarily  or  without 
hearing.  Parish  v.  Young  (Ariz.)  158  Pac. 
845.  In  Darnell  v.  Mills,  75  Wash.  663,  135 
Pac.  475,  it  was  said:  "The  sole  question 
involved  in  this  appeal  is:  I>id  the  commis- 
sioner of  public  safety  have  the  power,  under 
the  provisions  of  the  charter  of  the  city  of 
Tacoma,  to  remove  the  appellant  from  the 
poaititon  of  captain  of  detectives?  To  deter- 
mine this  question,  resort  must  be  had  to 
the  charter  provisions  of  the  city.  The  com- 
missioner of  public  safety,  by  §  69  of  the 
charter,  is  given  supervision  and  control  of 
the  police  department.    By  §  71  he  is  given 


power  to  appoint  captains,  sergeants  and 
other  .subofficers,  such  as  the  proper  organiza- 
tion of  the  police  force  may  require.  By  §  72 
the  power  to  appoint  such  number  of  police- 
men as  from  time  to  time  may  be  provided 
by  the  city  council  by  ordinance  is  given. 
Section  184  of  the  charter  provides:  'All 
persons  subject  to  civil  service  examination 
shall  be  subject  to  removal  from  office  or 
employment  by  the  commissioner  in  whose 
department  they  are  employed,  for  miscon- 
duct or  failure  to  perform  their  duties  under 
such  rules  and  regulations  as  he  may  adopt. 
The  chief  of  police,  chief  of  the  fire  depart- 
ment, city  engineer,  or  any  superintendent  or 
foreman  in  charge  of  municipal  work,  may 
temporarily  suspend  or  discharge  any  subor- 
dinate then  under  his  direction  for  incompe- 
tency, neglect  of  duty  or  disobedience  to 
orders,  but  shall,  within  twenty-four  hours 
thereafter  repprt  in  writing  such  suspension 
or  discharge  and  the  reason  therefor,  to  the 
commissioner  of  his  department,  and  furnish 
a  copy  of  said  report  to  the  subordinate  sus- 
pended or  discharged,  upon  his  request  there- 
for. The  commissioner  shall  thereupon,  if 
demanded  by  the  subordinate  suspended  or 
discharged,  hear  evidence  for  and  against 
said  aggrieved  party,  and  shall  tlierefrom 
affirm  or  revoke  such  suspension  or  discharge 
according  as  he  may  find  the  facts  to  war- 
rant.' It  will  be  observed  that,  by  the  plain 
language  of  this  section,  the  commissioner  of 
public  safety  has  power  to  remove  the  ap- 
pellant from  the  position  of  captain  of  de- 
tectives, and  this  without  a  hearing.  It  is 
obvious  that,  over  such  removals,  the  civil 
service  commission  has  no  jurisdiction.  The 
portion  of  the  section  which  provides  for  re- 
moval by  the  chief  of  police  and  others  gives 
the  discharged  party  a  right  to  a  hearing 
before  the  commissioner  when  removed  bv 
such  subordinate.  But  no  such  right  is  given 
when  removal  is  by  a  commissioner.  It  is 
true  that  it  is  provided  that  the  commis- 
sioner shall  remove  employees  under  such 
rules  and  regulations  as  he  may  adopt.  This 
neither  adds  to  nor  detracts  from  the  power 
of  removal.  The  power  to  make  rules  and 
regulations  carries  with  it  the  power  to  abro- 
gate them.  The  commissioner  may,  if  he 
sees  fit,  promulgate  rules  and  regulations 
pertaining  to  removals,  and  at  will  disregard 
the  same." 

In  Herbert  v.  Atlantic  City,  87  N.  J.  L. 
98,  93  Atl.  80,  it  was  held  that  the  trial  of 
a  policeman  must  be  had  before  the  whole 
board,  the  court  saying:  "Lastly,  it  is  ar- 
gued that  the  board  of  commissioners  was 
without  jurisdiction  to  hear  and  determine 
the  charges  against  the  prosecutor  because  of 
an  ordinance  adopted  by  the  board  November 
6,  1912,  which  reads  as  follows:  Section  1: 
'That  officers  and  members  of  the  police  and 
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fire  departments  of  Atlantic  City  shall  be 
appointed  and  removed  by  the  director  of  the 
department  of  public  safety,  removals  being 
had  upon  charges  in  writing  served  upon  the 
person  accused  and  after  hearing  thereon,  as 
provided  by  law.*  A  complete  answer  to  this 
contention  is  to  be  found  in  the  Act  of  1913, 
amendatory  of  the  Act  of  1911.  P.  L.  1913, 
p.  836.  This  act  clearly  contanplates  a  trial 
by  the  board  of  police  commissioners.  Sec- 
tion 4  of  the  act  expressly  provides  that: 
'The  board  of  commissioners  shall  have  and 
possess  all  administrative,  judicial  and  leg- 
islative powers  and  duties  now  had  and  pos- 
sessed and  exercised  by  the  mayor  and  city 
council  and  all  other  executive  or  legislative 
bodies  in  said  city.  .  .  .  The  executive, 
administrative  and  legislative  powers,  au- 
thority and  duties  shall  be  distributed  into 
and  among  the  five  departments.'  It  is  to  be 
noted  that  the  judicial  power  vested  in  the 
board  of  commissioners  is  not  included  in 
this  distribution  of  the  exercise  of  powers 
and  duties,  and  it  must  be  assumed  that  the 
legislature  clearly  intended  that  such  judicial 
powers  should  be  retained  by  the  commis- 
sioners, as  a  board,  and  not  to  be  delegated 
by  it.  It  therefore  follows,  as  a  logical  re- 
sult, that  no  resolution  or  ordinance  adopted 
by  the  board  of  commissioners  of  Atlantic 
City  could  lawfully  transfer  these  judicial 
powers  to  the  director  of  the  department  of 
public  safety  or  of  any  other  department." 

But  in  Farish  v.  Young  (Ariz.)  158  Pac. 
845,  the  court,  holding  that  the  board  after 
hearing  charges  need  not  act  by  ordinance  in 
removing  the  officer,  said:  "We  do  not  think, 
as  appellant  contends,  that  section  8  of  chap- 
ter 4  of  the  City  Charter,  which  reads,  *The 
commission  shall  act  only  by  resolution  or 
ordinance,'  has  any  application  to  the  com- 
mission's action  in  the  matter  of  the  removal 
of  the  appellant.  If  it  were  necessary  that 
the  charges  should  be  accepted  by  the  commis- 
sion by  ordinance  or  resolution,  under  section 
14  of  chapter  4  of  the  City  Charter,  it  would 
have  been  inoperative  until  30  days  after  its 
passage  by  the  commission  and  approval  by 
the  mayor.  The  order  setting  the  date  for 
hearing  would  likewise  require  an  ordinance 
or  resolution,  and,  after  the  hearing,  the 
judgment  of  the  commission  would  have  to 
be  by  ordinance  or  resolution  and  in  each 
case  inoperative  until  30  days  had  expired 
after  approval.  And  it  is  doubtful  if,  by 
declaring  an  emergency,  a  resolution  or  ordi- 
nance could  be  given  immediate  effect,  for  it 
seems  that  ordinances  and  resolutions,  or 
many  of  them,  must  be  published  for  at  least 
ten  days  before  operative.  A  mere  statement 
of  the  procedure  required  to  pass  a  valid  or- 
dinance or  resolution  is  sufficient  to  convince 
one  that  such  formality  is  not  required  in  a 
proceeding  by  the  commission  to  remove  the 


city  manager.  The  subjects  treated  by  reso- 
lution and  ordinances  are  usuallv  broader 
than  individual  controversies — thev  reach  the 
whole  or  an  important  part  of  the  commu- 
nity. Private  disputes  in  the  nature  of  liti- 
gation, in  which  only  the  parties  immediately 
concerned  are  interested,  are  characterized  by 
motions,  orders,  and  judgments,  and  not  by 
resolutions  or  ordinances." 

In  Barrett  v.  Atlantic  City,  86  X.  J.  L. 
134,  88  Atl.  856,  it  was  held  that  the  fact 
that  a  commissioner  was  charged  with  mis- 
conduct growing  out  of  the  same  transaction 
did  not  incapacitate  him  to  sit  on  the  trial 
of  a  subordinate.  The  court  said:  *1t  is 
urged  that,  because  one  of  the  commissioners 
who  sat  in  judgment  on  the  prosecutor's  case 
was  the  city  treasurer,  who  paid  the  war- 
rant, and  against  whom  a  similar  charge  was 
pending,  the  prosecutor  did  not  secure  a  fair 
and  impartial  trial.  Mr.  Bayer,  who  had 
been  elected  as  one  of  the  commission  of  the 
city  by  popular  vote,  was  the  city  treasurer 
who  honored  the  warrant  drawn  by  the  pros- 
ecutor when  presented  in  due  course.  We  are 
not  pointed  to  any  statute  or  ordinance  under 
which  tiie  treasurer  could  well  have  done 
otherwise,  in  the  absence  of  any  knowledge 
of  fraud  or  wrongdoing  upon  the  part  of  the 
comptroller  in  drawing  the  warrant.  In  any 
event,  however,  he  was  constituted  by  statute 
one  of  the  governinsr  body  of  the  city,  and 
charged  by  law  with  the  investigation  and 
trial  of  offenses  of  this  character  by  city 
officials.  P.  L.  1911,  p.  466,  §  4.  Tlie  fact 
that  a  charge  was  pending  against  him  of  a 
similar  nature  did  not  deprive  him  of  the 
capacity  and  power  to  try  an  official  appoint- 
ed by  the  commission  who  was  charged  with 
violating  his  official  duty." 

A  subordinate  officer  subject  to  removal  at 
will  by  the  commissioners  has  no  "term  of 
office"  within  a  constitutional  provision  for- 
bidding any  change  in  a  salary  during  the 
term  of  the  officer.  State  v.  Oklahoma  City, 
38  Okla.  349,  134  Pac,  58. 

VIII.  Abandonment  of  Commission  Gov- 

emm,ent. 

Some  commission  charters  contain  a  provi- 
sion that  on  the  petition  of  a  certain  number 
of  electors  the  question  of  abandoning  the 
commission  form  of  government  shall  be  sub- 
mitted to  vote.  See  State  v.  Lanier  (Ala.) 
72  So.  320,  as  to  the  effect  of  such  a  pro- 
vision to  render  the  act  invalid  as  embracing 
more  than  one  subject.  In  State  v.  Can  a  van, 
155  Wis.  398,  145  N.  W.  44,  the  validity  of 
such  a  provision  was  doubted  but  it  was  said 
to  be  severable,  the  court  saying:  **The  pro- 
vision by  which  a  city  at  the  end  of  six  years 
may  by  vote  of  its  electors  abandon  the  com- 
mission form  of  government  and  go  back  to 
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its  old  charter  is  more  doubtful,  but  if  this 
part  of  the  act  should  be  held  invalid  when 
the  question  is  presented  in  a  proper  case, 
we  do  not  think  that  the  entire  act  would 
fall  with  it.  It  seems  perfectly  obvious  that 
the  legislature  would  have  enacted  the  rest 
of  the  statute  had  it  been  aware  that  this 
particular  part  of  it  was  invalid.  It  was  an 
option  law  which  cities  might  adopt  or  not 
as  thev  saw  fit.  It  was  conceived  with  the 
idea  that  it  afforded  a  more  efficient  method 
for  city  government  than  the  system  in 
vogue.  The  proviso  has  nothing  to  do  with 
the  new  system  of  government.  It  may  be 
that  cities  acting  under  the  belief  that  they 
could  go  back  to  their  first  love  after  the 
expiration  of  six  years  might  be  more  willing 
to  try  the  experiment  than  they  would  be  if 
no  such  right  existed,  but  we  fail  to  see  how 
this  consideration  could  have  affected  the  leg- 
islature. It  has  the  right  at  any  time  to 
wipe  out  the  new  system  if  it  proves  to  be  a 
failure." 

In  State  v.  Lanier  (Ala.)  72  So.  320,  such 
a  clause  was  held  not  to  violate  a  constitu- 
tional provision  as  to  the  manner  of  remov- 
ing officers.  The  court  said:  *'It  is  next  in- 
sisted that  the  act  violates  section  175  of  the 
constitution,  which  provides  for  the  impeach- 
ment of  certain  officers  therein  mentioned, 
and  that  this  method  of  removal  is  exclusive. 
Nolen  V.  State,  118  Ala.  154,  24  So.  251. 
The  act  abolishes  the  office  of  commissioners, 
etc.,  in  the  event  the  voters  adopt  the  alder- 
manic  form  of  government,  and  these  offices 
being  of  legislative  creation  the  same  can  be 
abolished  at  the  will  of  the  legislature,  and 
the  incumbents  have  no  vested  right  in  said 
offices  that  would  prevent  the  abolishment  of 
same.  Hawkins  v.  Roberts,  122  Ala.  130,  27 
So.  327;  Touart  v.  State,  173  Ala.  453,  5« 
So.  211.  These  offices  are  not  retained,  and 
the  incumbents  removed  or  suspended,  so  as 
to  bring  the  question  within  the  infiuence  of 
section  175  of  the  constitution;  but  the  of- 
fices are  abolished  upon  the  contingency  pro- 
vided, and  it  was  within  the  power  of  the 
Jegislature  to  provide  for  what  may  be  termed 
an  option  to  be  exercised  by  the  voters  as 
to  whether  or  not  the  respective  cities,  of  the 
class  dealt  with,  should  return  to  the  alder- 
xnanic  form  or  remain  under  the  commission 
form  of  government.  State  v.  Montgomery, 
177  Ala.  212,  69  So.  204.  It  is  true  that 
section  5  of  the  act  provides  for  the  retention 
in  office  of  all  employees,  other  than  those 
whose  offices  are  abolished  until  their  re- 
moval is  provided  for  by  the  mayor  and  al- 
dermen of  the  city,  but  they  are  not  offices 
protected  under  section  175  of  the  constitu- 
tion, as  the  creation,  abolishment,  or  re- 
moval of  the  incumbents  was  with  the  com- 
missioners, and  said  employees  had  no  fixed 
statutory  office  or  term.'' 

*Ann.  Cas.  1917C. — 71. 


In  Coney  v.  Topeka,  96  Kan.  46,  149  Pac. 
689,  it  was  held  that  if  a  petition  for  the 
abandonment  of  commission  government  had 
an  insufficient  number  of  signers  the  commis- 
sioners were  required  to  return  it  to  the  per- 
sons who  filed  it  and  thereby  give  them  the 
opportunity  to  procure  further  signatures. 


BARNES 


V. 


CITY  OF  kirksvili:;e. 

Missouri  Supreme  Court — ^November  17, 

1915. 

266  Mo.  270;   ISO  8.   W.   545. 


Appeal  and  Error  —  Jmr&sdiotlon  -« 
Matters  Preoladlas  Ji&risdiotioB  Not 
Aotually  ImtoItoiL 

In  a  suit  against  a  city  for  salary  due  a 
marshal,  where  none  of  the  objections  to 
Laws  1913,  p.  517,  under  which  the  city 
claimed  to  have  removed  him,  involved  a  dis- 
incorporation  of  defendant  municipality  or 
its  right  to  exist  as  a  city  of  the  third  class, 
the  supreme  court  was  not  precluded  from 
considering  such  objections  by  the  rule  that 
the  corporate  existence  of  a*  municipal  cor- 
poration can  only  be  attacked  by  the  state, 
through  its  proper  officers. 

M  nnioipal  Corporations  —  Conuaissioa 
GoTenuaeBt  —  Validity  of  Statute. 

Const,  art.  4,  §  28,  providing  that  a  bill 
must  contain  but  one  subject,  clearly  ex- 
pressed in  its  title,  was  not  violated  by  Laws 
1913,  p.  517,  entitled  "An  act  providing  for 
a  [commission]  form  of  government  for  cities 
of  the  third  class,"  etc.,  making  provisions 
for  the  election  of  a  mavor  and  four  coun- 
cilmen  at  large  at  a  primary  election,  for 
electing  candidates  so  selected  at  a  general 
election,  providing  for  the  appointment  of 
various  city  officers,  and  for  initiative,  referen- 
dum, and  recall,  to  be  efTective  only  on  adop- 
tion by  vote  of  the  electors  of  any  city,  since 
as  to  the  provision  for  the  election  of  four 
councilmen  as  a  maximum,  permitting  three 
or  two  councilmen  to  be  elected  according  to 
population  of  cities  adopting  the  act,  the 
title  expresses  the  full  limit  of  the  council- 
men  to  be  elected  by  cities  having  the  largest 
population  within  the  prescribed  limits  when 
the  election  was  held;  nor  is  it  violated  by 
section  2,  using  words  of  present  meaning  in 
reference  to  the  population  entitling  cities  to 
organize  thereunder,  since  they  were  intended 
to  be  applicable  only  when  cities  on  account 
of  their  future  growth  in  population  might 
be  entitled  to  hold  such  elections,  and  since 
it  is  only  requisite  that  the  title  shall  be  a 
fair  forecast  of  the  contents  of  the  bill  and 
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its   subject,   so   ae  not  to  mislead  the  law- 
makers or  the  people. 

[See  note  at  end  of  this  case.] 

Same. 

Such  law  does  not  violate  Const,  art.  4, 
§  53,  prohibiting  special  and  local  laws,  since 
its  classification  according  to  population, 
both  in  the  title  and  in  the  body  of  the  billv 
is  applicable  to  any  and  all  cities  which 
shall  or  may  in  the  future  fall  within  such 
classification. 

[See  note  at  end  of  this  case.] 

Same. 

Such  act  does  not  violate  Const,  art.  9, 
§  7,  dividing  the  cities  of  the  state  into  four 
classes,  by  creating  a  fifth  class,  since  it  does 
not  alter  the  pre-existing  classification  of  the 
defendant  city  as  a  city  of  the  third  class, 
but  merely  gives  it,  for  purposes  of  admin- 
istration, similar  powers  and  functions,  sub- 
ject to  surrender  and  resumption  of  its  for- 
mer powers  at  any  time  at  the  option  of  the 
voters. 

[See  note  at  end  of  this  case.] 

Same. 

Laws  1913,  p.  517,  allowing  a  city  of  the 
third  class  an  opportunity  by  vote  of  its  elec- 
tors tb  adopt  the  commission  form  of  govern- 
ment, with  commissioners  exercising  quasi 
judicial  as  well  as  administrative  authority, 
does  not  make  such  a  municipality  a  sover- 
eignty, and  hence  does  not  fall  within  the 
constitutional  provisions  apportioning  the 
power  of  sovereign  states. 

[See  not^  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Adair  county;: 
Stewart,  Judge. 

Action  by  C.  W.  Barnes,  plaintiflT,  against 
City  of  Kirksville,  defendant.  Judgment  for 
defendant.  Plaintiff  appeals'.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

A,  Doneghy  for  appellant. 
Weatherby  d  Frank  for  respondent. 

[275]  Bond,  J. — ^This  is  a  suit  for  salary 
alleged  to  be  due  plaintiff  as  marshal  of 
the  citv  of  Kirksville.  The  defendant,  th6 
city  of  Kirksville,  answered  that  on  the  10th 
of  March,  1914,  at  an  election  duly  held,  it 
adopted  the  provisions  of  the  act  qf  the  Gen- 
eral Assembly  (Laws  1913,  p.  517 ) ,  permit'- 
ting  cities  of  the  third  class  and  others  to 
organize  thereunder  and  to  exercise  the  pow- 
ers of  government  therein  specified;  that 
it  became  duly  organized  and  officered  as  pro- 
vided in  said  act  and  vested  with  all  the 
powers  and  privileges  granted  thereby;  that 
in  the  exercise  of  such  powers  and  duties  its 
mayor  and  councilmen  passed  a  resolution 
on  April  13,  1914,  terminating  the  office  of 
plaintiff  as  marshal  of  said  city  and  elected 
another  in  his  place  who  has  since  discharged 
the  duties  of  the  office. 

Plaintiflf  replied  that  said  act  providing  for 
such  organization  was  void  under  section  53, 


article  4,  of  the  Constitution  in  that  it  waa 
a  local  or  special  law,  and  also  under  section 
7,  article  9,  of  the  Constitution  in  that  it 
provided  for  more  than  four  classes  of  cities. 

Upon  the  issues  joined  the  cause  was  sub- 
mitted to  the  court  upon  the  following  agreed 
statement  of  facts: 

"For  the  purpose  of  dispensing  with  the 
introducti(m  of  evidence  in  the  trial  of  the 
above  cause,  it  is  agreed,  subject  to  the  ob- 
jection of  either  party  hereto  for  incompeten- 
cy, that  the  plaintiff  was  on  the  day 

of  April,  1913,  duly  elected  and  commissioned 
to  the  office  of  marshal  for  a  term  of  twa 
years  and  entered  upon  the  discharge  of 
the  duties  of  said  office  and  discharged  the 
duties  thereof  until  the  13th  day  of  April, 

1914;    that  on  the  day  of  June,  1892, 

said  city   of  Kirksville   was  organized  as  a 
city  of  the  third  class,  and  divided  into  four 
wards;    that   said   city   has  refused   to   pay 
plaintiff   the   salary   of   the   marshal's   office 
ever  since  the  13th  day  of  April,  1914;  that 
ordinance  No.  1862  was  passed  by  the  coun- 
cil and  approved   [276]  by  the  mayor  prior 
to  the  election   and  commission  of  plaintiff 
and  was  at  said  time  in  full  force  and  effect, 
and   provided   a   salary  of   fifty   dollars   per 
month:    that    on    the    10th    day    of    March, 
1914,  pursuant  to  a  petition  of  the  electors 
of  said  city  of  Kirksville  equal  in  number  to 
more    than    twenty-fiye    per    centum    of    the 
votes  cast  for  all  candidates  for  mayor  at  the 
last  preceding  city  election  of  said  city  prior 
to  the  filing  of  said  petition,  and  pursuant 
to  a  proclamation   calling  aforesaid   special 
election,  a  special  election  was  duly  had  and 
held   on    said   lOth   day  of  March,   1914,   at 
which  special  election  the  terms  and  provi- 
sions of  an  act  of  the  Forty-seventh  General 
Assembly  of  the  State  of  Missouri,  entitled, 
*An   act   providing   for   an   alternative   form 
of  government  for  cities  of  the  third  class 
and  cities  now  having  or  that  may  hereafter 
have  a  population  entitling  them  to  b<»come 
cities  of  the  third  class,  and   certain   cities 
under  special  charters,  making  provisions  for 
the  election  of  a  mayor  and  four  councilmen 
at  large,  for  a  method  of  nominating  candi- 
dates   ifor   oflice   at   a   primary   election,    for 
electing  candidates  selected  at  such  primary 
election  at  a  general  election,  providing  for 
the  appointment  of  various  city  officers,  and 
providing  for  the  initiative  and  referendum 
in  municipal  legislation,  and  further  provid- 
ing for  the  recall  of  any  elective  officer,  which 
shall   become   effective   only   in   the  event  of 
an  adoption  of  the  provisions  of  this  act  by 
the  vote  of  the  electors  of  any  of  said  cities, 
and   providing  for   the   renunciation   of   the 
provisions   of   this   act   when    once   adopted, 
with   an  emergency  clause,'  approved  March 
28,  1913,  and  found  in  the  Laws  of  Missouri 
of  1913,  at  pages  517  to  533  both  inclusive, 
was  by  said  city  of  Kirksville  duly  adopted 
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and  said  city  organized  under  the  provisions 
of  said  act;  that  return  of  said  election  was 
duly  made;  thereafter  on  the  7th  day  of 
April,  1914,  at  a  general  election  duly  'had 
and  held  in  said  city  one  [277]  Charles  £. 
Still  was  elected  mayor  of  said  city  and 
Tliomas  Rainey  and  Rapheal  M.  Miller  were 
elected  councilmen  at  large  of  said  city; 
that  return  of  said  election  was  duly  made 
and  thereupon  said  last-named  mayor  and 
councilmen  at  large  of  said  city  took  the 
oath  of  office  and  were  commissioned  as  such 
officers  and  entered  upon  the  discharge  of 
the  duties  of  their  respective  offices;  and  at 
all  times  since  they  have  been  the  only 
persons  holding  or  claiming  to  hold  the  office 
of  mayor  and  councilmen  in  said  city  and 
at  all  said  times  have  discharged  the  duties 
of  said  offices;  that  on  the  13th  day  of  April, 
1914,  aforesaid  mayor  and  council  of  said 
city,  by  a  resolution,  entitled,  'A  resolution 
terminating  the  term  of  office  of  certain  city 
officials  in  the  city  of  Kirksville^  Missouri,' 
passed  and  adopted  on  the  13th  day  of  April, 
1914,  and  signed  and  approved  by  the  mayor 
on  said  date,  declared  by  aforesaid  resolution 
that  the  term  of  office  of  plaintiff  as  marslial 
of  said  city  of  Kirksville  ceased  and  deter- 
mined on  said  13ih  day  of  April,  1914;  there- 
after and  on  said  13th  day  of  April,  1914, 
the  mayor  and  council  aforesaid  by  unanimous 
vote  of  said  mayor  and  council  elected  one 
George  M.  Malone  to  the  office  of  city  mar- 
shal; that  said  George  M.  Malone  took  the 
oath  of  office  prescribed  by  statute  and  was 
duly  commissioned  as  marshal  of  said  city 
by  the  mayor  of  said  city  and  did  duly  file 
a  bond  as  required  by  statute,  which  said 
bond  was  by  the  mayor  of  said  city  approved, 
and  said  George  M.  Malone  ever  since  said 
last-named  date  has  performed  all  the  duties 
of  the  office  of  marshal  of  said  city  and  has 
received  the  salary  provided  by  ordinance 
therefor." 

The  trial  court  found  the  issues  for  de- 
fendant and  against  the  plaintiff,  from  which 
the  plaintiff  has  appealed  to  this  court. 

I. 

[278]  The  plaintiff  (appellant)  does  not 
assail  in  this  action  the  existence  of  defend- 
ant as  a  municipal  corporation  of  the  third 
class,  since  that  status  is  conceded  both  by 
the  pleadings  and  the  agreed  statement  of 
facts.  What  the  appellant  seeks  to  recover 
by  this  suit,  is  the  compensation  which  would 
be  due  him  as  marshal  of  the  city  of  Kirks- 
ville under  its  incorporation  as  a  city  of  the 
third  class  according  to  the  terms  of  an  ordi- 
nance duly  enacted  by  it. 

To  this  demand  the  only  defense  is  that 
appellant  was  legally  removed  from  the  office 
of  marshal  on  April  13,  1914,  by  the  mayor 


and  council  of  said  city  in  pursuance  of  the 
powers  vested  in  them  by  the  terms  of  the 
act  of  the  Legislature  providing  for  the  as- 
sumption of  other  governmental  powers  after 
an  organization  as  prescribed  by  the  act. 
[Laws   1913,   pp.   517    et   seq.] 

This  narrows  the  controversy  to  a  single 
inquiry,  for  it  is  agreed  that  respondent 
complied  with  the  conditions  attached  in  the 
act  to  tlie  grant  of  powers  therein  specified 
and  thereafter  duly  removed  the  appellant 
from  the  office  of  marshal  and  elected  anotlier, 
hence,  the  only  question  left  is  the  constitu- 
tional validity  of  the  act  empowering  respond- 
ent to  terminate  appellant's  term  of  office. 
[Laws  1913,  p.  524,  sec.  10.] 

Before  passing  on  the  objections  of  appel- 
lant to  this  enabling  act,  it  is  well  to  note 
that  none  of  the  objections  involved  a  disin- 
corporation  of  defendant  as  a  municipal  body, 
nor  its  right  to  exist  as  a  city  of  the  third 
class,  and  hence  we  are  not  precluded  from 
considering  such  objections  by  the  rule  that 
the  corporate  existence  of  a  municipal  cor- 
poration can  only  be  attacked  by  the  State 
through  its  proper  officers.  [State  v.  Fleming, 
147  Mo.  1.  c.  12,  44  S.  W.  758;  Kansas  City 
V.  [279]  Stegmiller,  151  Mo.  189,  52  S.  W. 
723;  Burnham  v.  Rogers,  167  Mo.  17,  66  S. 
W.  970;  Bradley  v.  Rjeppell,  133  Mo.  545,  32 
S.  W.  645,  34  S.^V.  841,  54  Am.  St.  Rep.  685; 
State  V.  Ohio,  etc.  Mineral  Liand  Co.  84  Mo. 
App.  1.  c.  39.] 

II. 

The  first  objection  to  the  validity  of  the 
act  under  review  is  that  the  title  is  not 
adequately  descriptive  of  the  body  of  the  act. 

Tlie  title  is  quoted  in  extenso  in  a  former 
paragraph.  It  provided  for  the  election  of 
a  mayor  and  four  councilmen,  and  provides 
also  for  the  adoption  of  its  provisions  by 
cities  "now  having  or  that  may  hereafter  have 
a  population  entitling  them  to  become  cities 
of  the  third  class.''  It  is  contended  that  the 
first  of  these  provisions  does  not  describe  the 
contents  of  the  bill,  since  although  the  body 
of  the  bill  provides  for  the  election  of  four 
councilmen  as  a  maximum,  yet  it  also  permits 
three  or  even  two  councilmen  to  be  elected 
according  to  the  population  of  the  cities 
adopting  the  act  when  the  election  shall  be 
held.  Tliere  is  no  merit  whatever  in  this 
objection.  The  title  expresses  the  full  limit 
of  the  councilmen  to  be  elected  by  the  cities 
having  the  largest  population  within  the 
prescribed  limits  at  the  time  the  election  is 
held.  Such  a  definition  of  the  purpose  of 
the  bill  fairly  and  reasonably  embraces  a 
provision  therein  for  a  less  number  of  coun- 
cilmen according  as  the  population  of  the 
city,  desirous  of  embracing  the  provisions  of 
the  bill,  shall  be  les;  than  that  required  for 
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the  election  of  the  full  number  of  councilmen 
mentioned  in  the  title.  If  the  title  points  to 
the  election  of  faur  councilmen  no  one  could 
be  misled  as  to  the  provisions  of  a  bill  which 
provided  not  only  for  four  but  for  a  lesser 
number  of  councilmen. 

Neither  is  there  any  force  in  the  further 
contention  that  the  body  of  the  bill  (section 
2)  uses  words  of  present  meaning  when  re- 
ferring to  the  population  [280]  which  shall 
entitle  certain  cities  to  organize  thereunder. 
A  simple  inspection  of  the  language  of  this 
scHJtion  discloses  that  it  can  onlv  mean  the 
future  population  which  those  cities  shall 
have  who  are  to  elect  two  or  three  or  four 
councilmen  as  may  happen  under  the  appor- 
tionment made  by  the  bill.  The  words  of 
this  section,  necessarilv  and  of  their  own 
force,  carry  a  future  sense  and  meaning  and 
are  intended  to  be  applicable  to  the  subse- 
quent time  when  cities  on  account  of  their 
growth  in  population  shall  be  entitled  to  hold 
the  elections  provided  for  in  the  bill,  and 
this  conclusion  is  further  demonstrated  by 
the  fact  that  the  language  of  the  title  in 
referring  to  the  holding  of  such  elections  is 
expressly  put  in  the  future  tense. 

Our  conclusion  is  that  the  foregoing  objec- 
tion as  to  the  title  of  this  bill,  if  not  trivial, 
is  destitute  of  any  logical  or  legal  force,  and 
that  neither  the  letter  nor  the  spirit  of  the 
Constitution  (art.  4,  sec.  28)  was  vidlated 
when  this  act  was  passed. 

In  the  exposition  of  that  constitutional  pro- 
vision it  has  been  uniformly  ruled  that  it 
only  requires  that  the  title  shall  be  a  "fair 
forecast  of  the  contents  of  the  bill"  and  its 
subject,  so  as  not  to  mislead  the  law-makers 
or  the  people.  And  where  the  subsequent 
provisions  of  the  bill  are  within  the  radius 
of  that  subject,  it  does  not  violate  the  Con- 
stitution. [State  V.  Revelle,  257  Mo.  1.  c. 
538,  165  S.  W.  1084,  and  cases  cited;  Burge 
V.  Wabash  R.  Co.  244  Mo.  1.  c.  91.] 


III. 


The  other  objections  are  that  the  act  under 
review  is  local  and  special,  and  that  it 
creates  a  fifth  class,  whereas  the  Constitution 
only  provides  for  a  division  of  the  cities  of 
the  State  into  four  classes.  [Constitution, 
art.  9,  sec.  7;  Calland  v.  Springfield,  264 
Mo.  1.  c.  301,  174  S.  W.  396.] 

We  are  unable  to  perceive  any  force  in 
cither  of  these  contentions.  A  glance  at  the 
terms  of  the  act  [281]  shows  that  its  words 
of  classification  according  to  population,  both 
in  the  title  and  in  the  bodv  of  the  bill,  are 
applicable  to  any  and  all  cities  which  shall 
or  may  in  the  future  fall  within  these  speci- 
fications. In  such  cases  the  rule  is  too  well 
settled  for  cavil  both  here  and  elsewhere  that 
the  act  is  not  obnoxious  to  the  constitutional 


prohibition  against  certain  special  laws. 
[State  V.  Southern,  manuscript  opinion;  State 
V.  Clayton,  226  Mo.  292,  126  S.  W.  506;  State 
V.  Tausick,  64  Wash.  69,  35  L.R.A.(N.S.)  802; 
State  ex  rel.  Simpson  v.  Mankato,  117  Minn. 
458,  136  X.  W.  264,  41  L.R.A.(X.S.)  Ill; 
Munn  V.  Finger,  66  Fla.  572,  64  So.  271,  51 
L.R.A.(N.S.)  631;  Walker  v.  Spokane,  62 
Wash.  312,  Ann.  Cas.  1912C  994,  113  Pac. 
775;  Jackson  v.  State,  102  Miss.  663,  35 
Ann.  Cas.  1213,  59  So.  873.] 

As  to  the  objection  that  the  act  creates 
a  fifth  class  of  cities,  the  answer  is,  that  the 
bill  does  not  alter  the  pre-existing  classifica- 
tion of  the  city  of  Kirksville  as  one  of  the 
third  class,  but  leaves  it,  and  all  other  cities 
which  shall  adopt  its  provisions,  in  the  same 
class  to  which  they  theretofore  belonged.  It 
merely  gives  to  them  for  purposes  of  admin- 
istration, similar  governmental  powers  and 
functions,  and  expressly  provides  that  all 
these  new  methods  of  administration  may  be 
surrendered  and  those  which  such  cities  for- 
merly had  may  be  resumed  at  any  time  at 
the  option  of  the  voters. 

Indeed  all  these  contentions  as  to  constitu- 
tionality made  by  appellant  in  the  present 
case  were  ruled  adversely  when  the  same 
points  were  made  against  the  act  of  the 
General  Assembly  whcreunder  the  city  of  St. 
Joseph  was  permitted  to  organise  aa  a  city 
of  the  first  class.  In  that  case  a  mandamus 
to  compel  the  city  to  proceed  under  its  former 
charter  as  a  city  of  the  second  class  was 
sought  on  the  theory  that  the  new  act  (ap- 
proved January  14,  1909)  was  unconstitu- 
tional in  the  several  respects  which  are  now 
urged  against  the  bill  under  review.  But  the 
court  held  after  a  clear  and  [282]  careful 
analysis  of  the  grounds  of  attack  in  that 
case,  which  were  similar  to  those  relied  upon 
in  this  case,  that  there  was  no  merit  in  any 
of  the  contentions  and  denied  the  writ  of 
mandamus.  [State  v.  Clayton,  226  Mo.  292. 
126  S.  W.  506.] 


IV. 


The  cases  cited  above  from  other  jurisdic- 
tions and  the  terms  of  the  act  under  review 
and  those  of  a  similar  act  passed  in  1913 
and  applicable  to  cities  of  the  second  class 
(Laws  1913,  p.  453,  sec.  49)  demonstrate 
that  the  State  of  Missouri  is  only  following 
the  trend  of  those  measures  of  reform  pre- 
viously enacted  in  the  leading  States  of  the 
middle  west  and  in  other  portions  of  the 
country  for  the  eradication  of  inefficiency  in 
the  working  of  their  governmental  agenoit**.. 
The  object  of  this  and  similar  legislation  is 
to  give  the  cities  of  the  State  an  opportunity 
to  adopt  what  is  termed  the  commission  form 
of  government,  the  chief  excellence  of  which 
is  the  concentration  of  municipal  power  into 
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the  hands  of  a  few  men  or  responsible  agents 
who  are  usually  put  at  the  head  of  the  several 
departments  necessary  to  the  conduct  of  the 
business  of  cities.  The  general  plan  was  early 
put  into  operation  at  Galveston,  Texas  (after 
the  storm  of  1900),  and  has  spread  over  the 
country  with  remarkable  rapidity.  Up  to 
the  present  time  the  agents  have  not  exceeded 
five  and  are  termed  commissioners.  They  are 
selected  by  means  of  a  short  ballot  and  are 
usually  subject  to  a  recall.  The  union  in 
their  hands  of  quasi- judicial  as  well  as  ad- 
ministrative authority  does  not  violate  the 
constitutions  of  the  various  States,  since  it 
has  been  uniformly  held  that  the  municipali- 
ties so  governed  are  not  in  any  sense  sov^ 
ereignties  and  hence  do  not  fall  within  the 
provisions  of  the  constitutions  which  appor- 
tion the  powers  of  sovereign  States.  The 
[283]  salutary  measures  enacted  by  the  Leg- 
islature of  this  State  on  this  subject  reflect 
credit  on  that  body  and  must  result  in  the 
protection  of  urban  life  and  the  promotion  of 
civic  betterment. 

The  act  under  review  was  devised  and  in 
our  opinion  will  contribute  to  these  ends  and 
was  enacted  under  full  constitutional  war- 
rant. The  learned  trial  court  reached  that 
conclusion  and  the  judgment  is  affirmed.  All 
concur  except  Woodson,  C.  J.,  who  dissents. 

Rehearing  denied  December  8,  1915. 


NOTE. 

The  reported  case  sustains  an  act  authoriz- 
ing an  adoption  by  municipalities  of  the 
commission  form  of  government  the  objections 
made  thereto  including  the  title  of  the  act 
and  the  manner  in  which  municipalities  are 
classified.  The  commission  form  of  municipal 
government  is  discussed  in  the  note  to  Cun- 
ningham V.  Mayor,  reported  ante,  this  vol- 
ume, at  page  1100. 
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134:  Tenn.   07;  183  S.  W.  &10. 


Appeal    and    Error  —  Assisniiteitts    of 
Error  —  Roqniaites  —  Partioularity. 

An  assignment  of  error  complaining  that 
the  court  erred  in  not  holding  a  statute  un- 
constitutional, but  not  pointing  out  any 
grounds,  is  too  general  for  consideration. 


M  nnioipal  Corporatioas  —  ContmiMion 
Ck^Torament  —  RemoTal  of  Comntis- 
■ionor  —  Procedure. 

The  Nashville  commission  charter  (Priv. 
Acts  1913,  c.  22)  provides  for  recall  elections, 
section  32  declaring  that  such  remedy  shall 
be  cumulative;  hence  the  Ouster  Act  (Pub. 
Acts  1915,  c.  11)  may  be  taken  advantage 
of  to  oust  a  commissioner  for  misconduct. 

[See  note  at  end  of  this  case.] 

Public  Officers  —  Removal »  Disqnalifi- 
cation.  of  Jndse  — Prior  Suspension 
of  Officer. 

In  a  proceeding  to  oust  public  officers  un- 
der Pub.  Acts  1915,  c.  11,  the  fact  that  the 
judge  before  whom  proceeding  was  begun 
suspended  defendants  from  office  does  not 
preclude  him  from  sitting  in  the  trial  on 
the  merits;  the  practice  being  as  where  a 
chancellor  in  an  injunction  suit  issues  an 
interlocutory  order. 

[See  generally  Ann.  Cas.  1917A  840.] 

Proceedinsa  against  Several  —  Richt  to 
SoTcrance. 

In  a  proceeding  to  oust  more  than  one 
municipal  officer  the  question  of  severance 
rests  in  the  discretion  of  the  trial  court. 

Evidence  —  Acts  Prior  to  Statute. 

In  a  proceeding  to  oust  a  municipal  officer 
brought  under  Pub.  Acts  1915,  c.  11,  evi- 
dence of  acts  of  malfeasance  done  during  the 
officer's  term,  but  before  passage  of  the  act, 
is  admissible;  the  act  making  nothing  illegal 
which  was  not  illegal  before. 

Acts  Dnring  Previous  Term  of  Office. 

In  a  proceeding  under  Pub.  Acts  1916, 
c.  11,  to  oust  a  municipal  officer  for  miscon- 
duct in  office,  evidence  of  his  acts  of  mal- 
feasance committed  in  a  term  previous  to  the 
pending  term  is  admissible,  particularly 
where  on  his  first  election  he  promised  to 
enforce  the  laws,  while  on  the  latter  he  was 
supported  by  the  element  not  desiring  law 
enforcement. 

Risbt  to  Jury  Trial. 

Const.  1870,  art.  1,  §  6,  declares  that  the 
right  of  trial  by  jury  shall  remain  inviolate. 
Pub.  Acts  1915,  c.  11,  providing  for  the 
ouster  of  unfaithful  municipal  officers,  de-. 
Clares  that  the  proceeding  shall  be  summary. 
It  is  held,  in  view  of  long-established  con- 
struction, that  the  guaranty  of  jury  trial  did 
not  preclude  summary  proceedings  which  are 
forms  of  trial  in  which  the  established  course 
of  legal  proceeding  is  disregarded  especially 
in  the  matter  of  trial  by  jury,  and  the  legis- 
lature might  validly  provide  that  ouster  pro- 
ceedings should  be  summary,  and  so  an  offi- 
cer against  whom  such  proceedings  were  had 
is  not  entitled  to  jury  trial. 

Same. 

While  Pub.  Acts  1915,  c.  11,  providing  for 
the  ouster  of  public  officers,  declares  that 
the  suits  shall  be  triable  as  equitable  actions 
conducted  in  accordance  with  procedure  of 
courts  of  chanceiy,  the  defendant  officers  are 
not  entitled  to  jury  trial  because  in  ordinary 
chancery  cases  material  issues  of  fact  may 
be  submitted  to  a  jury  as  a  matter  of  right; 
the  statutes  declaring  that  the  proceeding 
should  be  summary. 
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Proof  of  Mltfoonduot  —  Oral  TcMittmony. 

While  Shannon's  Code,  §  6272,  declares 
that  in  chancery  suits  testimony  shall  be 
taken  in  writing,  oral  testimony  may,  in  a 
proceeding  to  oust  an  unfaithful  officer  under 
Pub.  Acts  1915,  c.  11,  declaring  that  proceed- 
ings shall  be  summary,  be  received,  though 
the  act  declared  tliat  the  ordinary  chancery 
practice  should  be  followed. 

Officer  Subject  to  Removal  —  Munici- 
pal Officer. 

Tliough  a  mayor  of  a  municipality  be  a 
civil  officer  within  Const,  art.  5,  §  5,  he  may, 
under  Pub,  Acts  1915,  c.  11,  be  ousted  for 
misconduct  in  office. 

Grounds  for  Removal  —  Failure  to  En- 
force Law  —  Fraud  on  Municipality. 

Defendant  mayor,  after  being  elected  on  a 
law  enforcement  platform  in  which  he  an- 
nounced that  he  could  and  would  enforce  all 
criminal  laws,  allowed  saloons  and  disorderly 
houses  to  run  in  open  violation  of  state  law. 
He  also  participated  in  a  iplan  to  evade  the 
charter  whereby  a  market  house  costing 
many  thousand  dollars  was  paid  for  by  sepa- 
rate vouchers  as  if  the  work  was  less  than 
$500,  so  that  bids  were  rendered  unnecessary. 
Such  market  house  was  adjacent  to  the  place 
of  business  of  the  mayor's  firm,  and  it  ap- 
peared that  the  mayor  and  others  reaped 
benefits  therefrom.  Tlie  mayor  also  allowed 
subordinates  to  sign  his  name  to  vouchers, 
and  the  practice  led  to  the  commission  of 
gross  frauds  on  the  treasury.  It  is  held  that 
the  mayor  was  guilty  of  misconduct  in  office 
warranting  his  ouster  under  Pub.  Acts  1915, 
c.  11. 

[See  Ann.  Cas.  1913D  32;  135  Am.  St. 
Rep.  251.] 

Order    for    Removal  —  Directing    Elec- 
tion of  Successor. 

In  a  proceeding  to  oust  a  mayor  from  office, 
the  court  cannot  decree  that  the  board  of 
commissioners  proceed  to  the  election  of  a 
successor;  that  being  a  matter  unnecessary 
for  determination. 

Appeals  from  Circuit  Court,  Davidson 
county:     Matthews,  Judge. 

Petition  of  accusation.  Timothy  et  al.,  re- 
lators, and  H.  E.  Howse  et  al.,  defendants. 
From  judgment  ousting  defendant  Howse,  but 
reinstating  defendant  Elliott,  relators  and 
defendant  Howse  appeal.  The  facts  are  stat- 
ed in  the  opinion.  ■  Affirmed. 

H.  8.  Stokes,  W.  C.  Cherry  and  J.  O.  Steph- 
enson for  relators. 

John  T.  Lellyett  and  E.  P,  La/ngford  for  de- 
fendants. 

[71]  Williams,  J. — ^A  petition  of  accusa- 
tion on  relation  of  ten  or  more  citizens  was 
filed  July  20,  1915,  under  the  provisions  of 
Pub.  Acts  1915,  chapter  11,  commonly  known 
as  the  Ouster  Act,  seeking  the  removal  from 
their  respective  offices  of  H.  \l.  Howse,  mayor 
of  the  city  of  Nashville,  and  Robert  Elliott, 


commissioner  of  waterworks,  street  cleaning, 
and  workhouse  of  that  city.  The  defendants 
filed  answers,  and  proof  was  heard  on  an 
application  made  to  the  circuit  judge  to  sus- 
pend both  of  the  defendants  from  of&oe,  and 
he  passed  an  interlocutory  decree  to  that 
effect. 

[72]  Later  amended  petitions  of  accusation 
were  filed  to  which  the  defendants  replied  by 
answers. 

The  grounds  of  ouster  set  forth  in  the 
pleadings  of  the  relators  may  be  concisely 
stated  as  follows: 

(1)  Substitution  of  defendants  of  admin- 
istrative regulation  of  saloons,  bawdy  houses, 
etc.,  for  the  charter  requirement  of  legisla- 
tive regulations  by  ordinance,  and  a  wilful 
failure  to  enforce  the  laws  and  ordinances 
in  relation  thereto. 

(2)  The  delegation  to  subordinates  of  the 
duty  to  approve  vouchers,  which  unlawful 
delegation  made  possible  the  thefts  shown 
throughout  the  record. 

(3)  The  approval  of  vouchers  without  con- 
sideration, if  signed  by  the  head  of  a  particu- 
lar department,  as  an  unlawful  delegation  of 
duty. 

(4)  Increase  of  offices,  salaries,  and  vari- 
ous expenditures  for  other  departments  while 
depriving  the  waterworks  department  of  its 
own  profits  necessary  for  the  acquisition  and 
repair  of  machinery  to  protect  life  and  prop- 
erty of  the  inhabitants. 

(5)  Padding  the  budget  with  railway  park 
funds  and  other  funds  which  were  not  re- 
ceipts. 

(6)  Failure  to  require  affidavits  to  con- 
tracts, showing  the  contractor  not  a  person 
forbidding  by  law  to  contract  with  the  city. 

( 7 )  Failure  to  keep  separate  bank  accounts 
of  trust  funds  as  required  by  the  charter. 

(8)  Failure  to  keep  separate  deposits  of 
the  school  funds  as  required  by  section  1007 
of  the  City  Digest. 

(9)  Encroachment  on  trust  funds. 

[73]  (10)  Dealing  with  persons  prohibited 
by  the  charter. 

(11)   Wanton  waste  of  the  citv's  monev. 

Nearly  all  of  these  charges  were  denied  by 
defendants  in  the  answers  filed. 

A  large  volume  of  proof  was  taken  orally 
before  the  circuit  judge,  and  it  shows  that 
the  city  had  been  brought  to  a  financial  con- 
dition that  bordered  on  practical  bankruptcy 
at  the  date  of  the  filing  of  the  petition. 

The  trial  judge  on  the  final  hearing  decreed 
that  Howse  should  be  ousted  from  the  office 
of  mayor,  but  he  reinstated  Elliott.  The  re- 
lators have  appealed,  complaining  of  the  rul- 
ing last  mentioned,  and  Howse  has  appealed 
from  the  decree  of  ouster,  and  the  case  is 
before  this  court  on  the  two  appeals. 

Pub.  Acts  1915,  chapter  11,  is  entitled  "An 
act  to  provide  for  the  removal  of  unfaithful 
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public  officers,  and  providing  a  procedure 
therefor,"  and  it  makes  provision  for  removal 
of  such  officers  of  certain  classes  who  ''shall 
knowingly  or  wilfully  misconduct  (them- 
selves) in  office  or  who  shall  knowingly  or 
wilfully  neglect  to  perform  any  duty  en- 
joined upon  such  officer  by  any  of  the  laws 
of  the  State  of  Tennessee.**  It  is  provided 
thereby  that  petitions  of  accusation  may  be 
filed  on  relation  of  the  attorney-general  or 
other  public  officials  or  of  ten  or  more  citizens 
and  freeholders  of  the  State,  county  or  city,  as 
the  case  may  be. 

Section   6  provides: 

"The  proceedings  uifder  this  act,  whether 
in  the  circuit,  chancery  or  criminal  courts, 
shall  be  conducted  [74]  in  accordance  with 
the  procedure  of  courts  of  chancery  where  not 
otherwise  expressly  provided  herein;  and  all 
of  said  courts  having  cognizance  of  such  pro- 
ceedings are  hereby  given  the  full  jurisdic- 
tion and  powers  of  courts  of  equity  with 
respect  to  such  proceedings. 

*'Sec.  7.  That  said  proceedings  in  ouster 
shall  be  summary  and  triable  as  an  equitable 
action,  and  shall  have  precedence  over  civil 
and  criminal  actions,  and  shall  be  tried  at 
the  first  term  after  the  filing  of  the  com- 
plaint or  petition  herein  named:  Provided 
the  answer  herein  named  shall  have  been 
on  file  at  least  ten  days  before  the  day  of 
trial.  A  continuance  may  be  granted  either 
side  for  good  cause  shown,  but  no  continuance 
flhall  be  granted  by  an  agreement  of  the 
parties." 

Other  provisions  of  the  act  are  for  the  ex- 
pedition suitable  to  a  summary  proceeding, 
such  as  those  that  the  petition  and  answer 
shall  constitute  the  only  pleadings  allowed, 
thus  obviating  the  delay  incident  to  de- 
murrers, and  that  amendments  shall  not 
delay  the  trial.  Answers  are  required  to 
be  upon  oath  or  affirmation  of  the  defend- 
ants. 

The  first  assignment  of  error  to  be  noticed 
in  logical  order  is:  Tliat  the  lower  court 
**erred  in  not  holding  the  Ouster  Act  (chap- 
ter 11  of  Acts  1915)  unconstitutional."  This 
assignment  of  error  does  not  point  out  the 
ground  of  unconstitutionality  relied  on,  and 
is  too  indefinite  for  consideration  under  the 
rules  of  this  coprt  governing  such  assign- 
ments. 

[75]  It  is  urged  that  the  charter  of  the 
eity  of  Nashville  provided  for  the  removal 
of  officers  fo  that  corporation  by  recall,  and 
that  the  remedy  of  recall  is  exclusive,  and 
that  therefore  the  Ouster  Act  does  not  apply 
to  or  affect  appellant. 

We  held  in  this  case  when  it  was  before  us 
last  year  (State  v.  Howse,  132  Tenn,  452, 
178  S.  W.  1112)  that  the  Ouster  Act  was 
remedial  in  nature,  and  only  provided  a  new 
or  additional  remedy.    The  charter  provision 


in  respect  to  recall  plainly  sets  forth  that 
it  is'  also  a  cumulative  remedy,  thus : 

"This  method  of  removal  shall  be  cumula- 
tive ^hd  additional  to  the  methods  that  are 
now  or  may  hereafter  be,  prescribed  by  law 
for  the  malfeasance,  misfeasance  or  nonfeas- 
ance of  public  officers."  Priv.  Acts  1913,  ch. 
22;  sec.  32. 

The  contention  is  manifestly  untenable. 

The  appellant  next  contends  that  the  court 
erred  in  refusing  to  sustain  his  motion  that 
the  trial  judge  order  a  transfer  of  the  case 
to  be  tried  before  another  judge  on  inter- 
change, on  the  ground  that  the  circuit  judge 
had  prejudged  the  case  when  the  cabe  was 
before  him  on  the  motion  to  suspend  appel- 
lant from  office. 

The  fact  that  Judge  Matthews,  of  the  cir- 
cuit court,  heard  the  application,  and  suspend- 
ed Howse,  in  no  sense  disqualified  him  to  sit 
in  the  trial  on  the  merits.  The  trial  on  the 
application  to  suspend  was  in  this  case 
(132  Trim.' 452,  178  S.  W.  1112)  likened  to 
interlocutory  orders  passed  by  a  chancellor 
in  an  ordinary  equity  proceedings,  and  the 
circuit  judge  is  no  more  [76]  disqualified  by 
hearing  such  an  application  than  ie  a  chan- 
cellor who,  when  an  application  for  extra- 
ordinary process,  such  as  an  injunction,  is 
heard  by  him  at  chambers,  grants  the  same, 
and  the  case  comes  on  later  to  be  heard  on 
the  merits. 

A  motion  was  made  by  Howse  in  the  court 
below  for  a  severance  and  separate  trial.  It 
is  assigned  for  error  that  this  was  denied. 
Whether  a  severance  shall  be  granted  in  a 
civil  case,  such  as  this  is,  is  in  the  discretion 
of  the  trial  court.  Tyson  v.  Xetherton,  6 
Heisk.  (Tenn.)  19,  38  *Cyc,  1268.  There  is 
nothing  in  the  Ouster  Act  that  provides  to 
the  contrarv. 

The  appellant  renews  on  the  hearing  of 
this  appeal  the  insistence  he  urged  on  the 
former  hearing  in  this  court,  to  the  effect  that 
the  trial  judge  erred  in  admitting  in  the  trial 
on  the  merits  testimony  as  to  acts  of  malfea- 
sance done  during  his  pending  term,  but  prior 
to  the  passage  of  the  Ouster  Act,  January 
19,  1915.  We  then  held  that  the  circuit  judge 
in  the  trial  of  the  application  to  suspend 
Howse  properly  considered  such  testimony, 
since  "the  act  undertook  to  make  nothing  il- 
legal that  was  not  illegal  before  the  act's  pass- 
age, but  that  the  act  is  merely  remedial  in  its 
nature,  and  it  only  provides  a  new  remedy." 
This  holding  was  after  full  eonsidei-ution,  and 
it  is  upon  reconsideration  affirmed.  A  ship- 
ment of  ouster  under  the  act  may  therefore 
be  predicated  upon  official  acts  transpiring 
prior  to  the  passage  of  the  act. 

But  the  counsel  of  appellant  point  out  that 
the  circuit  judge,  over  objections  made,  ad- 
mitted evidence  [77]  offered  by  the  relators 
of   certain   acts   of   Howse   while  serving  as 
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mayor  in  the  previous  term  of  office.  It  is 
insisted  that  the  better  doctrine  is  that  an 
officer  cannot  be  removed  from  office  for  vio- 
lation of  his  duties  in  such  preceding  term. 

This  is  a  question  upon  which  the  au- 
thorities are  divided,  and  so  much  so  that  it 
is  difficult  to  say  on  which  side  of  the  exact 
point  is  the  weight  of  authority,  though  per- 
haps it  is  with  appellant's  contention.  Those 
eases  proceed  upon  the  fundamental  notion 
that  the  re-election  of  the  official  operates 
to  condone  his  past  offenses. 

In  our  view,  however,  the  opposing  cases 
announce  the  better  doctrine  and  the  one  more 
nearly  in  accord  with  our  cases  and  with  the 
precedent  rulings  in  relation  to  our  ouster  act. 

The  reasoning  and  rulings  in  Day  v.  Sharp, 
128  Tenn.  340,  345,  161  S.  W.  994,  995,  are 
leveled  against  this  underlying  notion: 

**The  protection  of  the  public  is  involved 
in  the  proceeding  and  judgment.  Nothing  in 
the  statute  suggests  that  electors,  even,  can 
condone  the  misfeasance." 

The  reference  was  to  another  disqualifying 
statute  of  this  State. 

In  Territory  v.  Sanches,  14  N.  M.  493,  94 
Pac.  954,  20  Ann.  Cas.  109  (cited  in  132 
Tenn.  at  page  459,  178  S.  W,  1112),  it  was 
said: 

"It  is  essential  to  determine  at  the  outset 
and  to  bear  in  mind  throughout  the  true  na- 
ture and  purpose  [78]  of  the  proceeding 
brought  here  for  review.  They  could  hardly 
be  better  expressed  than  in  the  words  of 
Kent,  J.  in  State  v.  Leech,  60  Me.  58,  11  Am. 
Rep.  172,  in  which  the  State  was  represented 
by  its  attorney -general,  Hon.  Thomas  B. 
Reed :  'The  object  of  the  removal  of  a  public 
officer  for  official  misconduct  is  not  to  punish 
the  officer,  but  to  improve  the  public  service, 
and  to  free  the  public  from  an  unfit  officer,* 
To  the  same  effect  is  Rankin  v.  Jauman,  4 
Idaho  53,  36  Pac.  502.  With  this  clear  state- 
ment, which  cannot  be  gainsaid,  as  a  guide, 
we  shall  be  prepared  to  deal  with  the  first 
claim  of  error  for  the  defendant,  discussed 
in  the  brief  in  his  behalf,  namely,  that  the 
trial  court  erred  in  holding  that  the  defend- 
ant could  be  removed  from  office  for  acts  done 
by  him  while  holding  the  same  office  in  the 
term  immediately  preceding  the  one  in  w^hich 
his  trial  took  place.  The  weight  of  authority, 
in  numbers,  i^  probably  with  the  defendant 
on  that  point.  But  is  a  public  officer  less 
unfit  to  hold  his  office,  or  are  the  people 
less  injuriously  affected  by  his  holding  it 
because  the  act  demonstrating  his  unfitness 
was  committed  on  the  last  day  of  one  term 
of  office  rather  than  on  the  first  day  of  the 
next  succeeding  term?  There  can  be  but  one 
answer    to   that   question." 

In  State  v.  Welsh,  109  la.  19,  94  N.  W. 
369,  the  court  said: 

"The  defendant  was  re-elected  sheriff  of 
Johnson    county    at   the   general    election   of 


1898,  and  during  his  second  term,  commenc- 
ing January  Ist  of  the  year  following,  this 
action  for  his  removal  was  begun.  On  [79] 
motion  the  particular  averments  of  oflScial 
misconduct  and  neglect  of  duty  during  the 
first  term  were  stricken  from  the  petition  on 
the  ground  that  removals  are  only  allowable 
for  acts  during  the  term  being  served.  The 
statute  contains  no  such  limitation.  The 
very  object  of  removal  is  to  rid  the  commun- 
ity of  a  corrupt,  incapable,  or  unworthy  offi- 
cial. His  acts  during  his  previous  term  quite 
as  effectually  stamp  him  as  such  as  those  of 
that  he  may  be  serving.  Re-election  does 
not  condone  the  offens^.  Misconduct  may  not 
have  been  discovered  prior  to  election,  and 
in  any  event  had  not  been  established  in  the 
manner  contemplated  by  the  statute.    .     .     . 

"The  commission  of  any  of  the  prohibited 
acts  the  day  before  quite  as  particularly 
stamps  him  as  an  improper  person  to  be  in- 
trusted with  the  performance  of  the  duties 
of  the  particular  office,  as  though  done  the 
day  after." 

See  also  State  v.  Bourgeois,  45  La.  Ann. 
1350,  14  So.  28;  State  v.  Megaarden,  85 
Minn.  41,  88  X.  W.  412,  89  Am.  St.  Rep. 
534,  and  other  cases  in  accord  cited  in  note 
50  L.R.A.{N.S.)  553,  where  also  the  cases 
holding  to  the  contrary  are  collected. 

Let  us  assume  that  a  candidate  for  the 
mayoralty  of  a  city  is  elected  on  pledges  per- 
sonally given  to  the  electorate  to  enforce 
the  laws;  that  he  is  elected,  and  that  in 
consequence  he  gains  control  of  the  police 
department  and  the  machinery  for  law  en- 
forcement; that  near  the  close  of  his  term, 
in  order  to  a  re-election,  he  [80]  uses  all 
the  machinery  intrusted  to  him  to  nullify 
the  la\vs'  effectiveness  for  the  purpose  of 
bringing  to  his  support  those  interested  in 
nonenforcement ;  that  by  use  of  other  means 
known  to  the  modern  politician  and  shown 
in  this  record  he  is  elected.  May  it  be 
said  that  the  arm  of  the  law  is  too  short  to 
reach  and  remedy  this  wrong;  that  a  ma- 
jority of  the  votes  so  secured  operates  to  ren- 
der immune  tlie  culprit?  If  so,  the  law 
itself  holds  out  a  reward,  under  the  guise 
of  condonation,  for  him  who  subverts  the 
law,  and  a  temptation  to  perpetuate  himself 
in  office  by  a  repetition  of  the  acts  of  sub- 
version, whether  they  be  acts  of  bribery,  or 
the  use  of  funds  gathered  from  law-violators 
as  the  price  of  their  protection.  We  hold 
that  the  law  is  not  to  be  thus  made  the 
instrument  of  its  own  undoing.  Any  doctrine 
tliat  tends  in  that  direction  does  not  com- 
mend itself  and  should  be  rejected. 

The  appellant,  as  defendant  below,  demand- 
ed a  jury  to  try  the  questions  of  fact,  and, 
that  demand  having  been  denied,  the  ruling  is 
assigned  as  error.  It  is  argued  that  thereby 
a  right  guaranteed  by  the  constitution  was 
withheld. 
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Our  constitution  of  1870  in  the  embodied 
Declaration  of  Rights  provides: 

'The  right  of  trial  by  jury  shall  remain 
intlolate."     Article  1,  section   6. 

The  same  language  was  used  to  express 
the  guaranty  in  the  constitutions  of  1834 
and  1706  and  its  meaning  as  to  the  nature  of 
the  "right"  is  to  be  gathered  from  the  lan- 
guage used  in  the  earliest  constitution.  [81] 
In  relation  to  another  constitutional  guaranty 
of  trial  by  jury,  this  court  said  in  Eason  y. 
State,  6  Baxt.  <Tenn.)  46C,  474: 

*'When  the  constitution  of  1870  was  adopt- 
ed, the  same  language  which  had  thus  been 
judicially  interpreted  was  again  readopted, 
and,  we  have  a  right  to  presume,  with  full 
knowledge  of  its  uniform  interpretation  in 
the  constitutions  of  1791  and  1834/  This  be- 
ing so,  this  interpretation  of  the  language 
becomes  incorporated  with  the  constitution 
of  1870  as  part  of  the  fundamental  law  of 
the  state." 

At  an  early  date  it  was  held  that  the 
provision  in  the  constitution  of  1796  did  not 
guarantee  a  jury  trial  in  every  sort  of  case. 
In  Qoddard  v.  State  (1825)  2  Yerg.  <Tenn.) 
96,  a  bastardy  case,  it  was  held  that  a  trial 
by  jury  was  not  a  right  of  the  putative 
father,  the  court  saying: 

"The  English  Magna  Charta  has  the  same 
provision,  from  which  the  framers  of  our 
constitution  borrowed  it,  the  construction  of 
which  has  been  settled  as  early  as  the  time 
of  Sir  Edward  Coke,  who  in  his  reading  upon 
this  statute  tells  us  that  the  cases  in  which 
courts  act  without  a  trial  by  jury,  or  'peers,' 
are  innumerable  and  undefined,  being  done  'by 
the  law  of  the  land.' " 

The  court  in  that  case  instanced  by  way 
of  example  that  a  sustention  of  the  defend- 
ant's contention  would  prevent  a  court  of 
chancery  decreeing  upon  property  rights  with- 
out the  intervention  of  a  jury,  on  demand 
being  made  for  one. 

[82]  If  the  proceeding  for  ouster  prescribed 
by  the  act  is  one  summary  in  nature,  it  is, 
we  think,  manifest  that  a  trial  by  jury  was 
not  demandable  as  a  matter  of  constitutional 
right.  From  veiry  early  times  it  has  been 
held  that  the  meaning  of  the  term  "summary 
proceedings'*  is  such  proceedings  as  are  not 
according  to  the  course  of  the  common  law. 
(4  Blackstone,  Comm.  280)  ;  therefore  not 
such  proceedings  as  fell  within  the  provision 
of  Magna  Charta  above  referred  to. 

A  "summary  proceeding"  is  defined  in 
Bouvier's  I^w  Dictionary  to  be  "a  form  of 
trial  in  which  the  established  course  of  legal 
proceeding  is  disregarded,  especially  in  the 
matter  of  trial  by  jury."  See,  also,  7  Words 
and  Phrases,  First  Series  6786;  4  Words  and 
Phrases,  Second  Series,  786;  24  Cyc.  128,  136; 
37  Cyc.  528. 


The  Constitution  containing  no  express  pro- 
hibition, it  was  competent  for  the  legislature 
to  provide  a  summary  procedure  for  the  re- 
moval of  public  officers  for  misconduct  in  of- 
fice, without  violating  the  right  to  trial  by 
jury.  Fields  v.  State,  Mart.  &  Y.  (Tenn.) 
368;  Sevier  v.  Justices,  Peck  (Tenn.)  334; 
24  Cyc.  134;  People  v.  Kipley,  171  111.  44, 
49  N.  E.  229,  41  L.R.A.  775;  Moore  v.  Strick- 
ling,  46  W.  Va.  515,  33  S.  E.  274,  50  L.R.A. 
279;  Burke  v.  Jenkins,  148  N.  C.  25,  61  S. 
£.  608. 

Modern  ouster  statutes  which  in  terms 
deny  the  right  to  trial  by  jury  (such  as 
the  one  involved  in  State  v.  Henderson,  145 
la.  657,  124  [83]  N.  W.  767,  Ann.  Cas.  1912A 
1286)  are  not  on  that  account  unconstitu- 
tional; nor  are  officers  proceeded  against  en- 
titled to  a  jury  where  the  procieedings  are 
made  summary  in  nature  and  no  trial  by  jury 
is  expressly  provided  for.  Woods  v.  Varnum, 
85  Cal.  639,  24  Pac.  843 ;  Rankin  v.  Jauman, 
4  Idaho  53,  36  Pac.  502. 

In  the  last-cited  case  it  was  said : 

"The  right  of  the  legislature  to  provide 
for  the  summary  removal  of  incompetent  or 
imfaithful  officers  is  no  new  doctrine.  .  .  . 
It  arises  from  the  exigencies  of  government, 
and,  if  its  enforcement  is  to  be  obstructed 
by  all  the  delays  and  embarrassments  incident 
to  a  jury  trial,  the  aim  and  purpose  of  the 
law  would  be  entirely  defeated." 

We  are  of  the  opinion  that  it  was  the  in- 
tention of  the  legislature  in  the  act  under 
review  to  make  the  proceeding  a  summary 
proceeding.  The  language  "said  proceedings 
in  ouster  shall  be  summary"  clearly  mani- 
fests that  purpose. 

It  is  argued  by  appellant  that  this  is  not 
tlie  proper  construction;  that  its  popular 
meaning,  rather  than  its  legal,  should  be 
given  to  the  word  ''summary,"  and  the  pro- 
vision of  the  act  construed  to  mean  only 
that  proceedings  under  it  shall  be  speedy 
and  expeditious.  We  had  occasion  to  com- 
ment in  the  opinion  on  the  former  hearing 
that  the  act  evidences  the  use  of  legal  ter- 
minology. It  was  the  work  of  a  draftsman 
skilled  in  the  law,  and  when  a  summary  pro- 
ceeding was  provided  for  the  legislature  had 
in  mind  the  nature  of  [84]  such  a  proceeding 
as  contradistinguished  from  a  regular  one. 

This  being  settled,  it  follows  that,  when 
a  summary  proceeding  was  provided,  that, 
without  more,  meant  that  the  trial  should 
be  one  without  the  intervention  of  a  jury. 
This,  as  we  have  seen,  is  a  part  of  the  very 
definition  of  the  phrase  "summary  proceed- 
ing." When  the  phrase  is  used  in  a  statute 
without  more,  a  trial  by  jury  is,  in  terms 
as  if  express,  excluded.  Woods  v.  Varnum, 
supra;  (>ovan  v.  Jackson,  32  Ark.  557,  cited 
in  Taylor  v.  Carr,  125  Tenn.  249,  141  S.  W. 
745,   Ann.   Cas.    1913C   155,   with   approval; 
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Yoder  v.  Com.  107  Va.  823,  67  S.  E.  583. 
And  the  same  principle  is  recognized  in 
Territory  v.  Sanches,  14  N.  M.  493,  94  Pac. 
954,  20  Ann.  Cas.  109. 

An  extended  argument  is  made  that,  be- 
cause the  act  provides  that  ouster  suits  shall 
be  "triable  as  equitable  action'*  and  ''shall  be 
conducted  in  accordance  with  the  procedure 
of  courts  of  chancery  where  not  otherwise 
expressly  provided  herein,"  and  because  in 
the  ordinary  or  regular  chancery  cause  ma- 
terial issues  of  fact  may,  it  is  claimed,  be 
submitted  to  a  jury  as  a  matter  of  right,  the 
constitutional  guaranty  applies  to  this  pro- 
ceeding. The  right  to  a  jury  in  the  proceed- 
ing, however,  is  to  be  deemed  excluded,  not 
because  it  is  an  equitable  action,  but  because, 
while  it  is  such,  it  is  also  a  peculiar  action, 
irregular  and  summary  in  character,  in  re- 
spect to  which  a  court  of  equity,  or  whatever 
character,  does  not  proceed  according  to  the 
course  of  the  common  law. 

[85]  We  need  not  therefore  follow  able 
counsel  into  their  elaborate  argument  as  to 
when,  if  ever,  trial  by  jury  of  issues  of 
fact  in  ordinary  equity  causes  was  guaran- 
teed by  a  constitutional  provision;  as  to 
which,  however,  see  Gibson's  Suits  in  Chan- 
cery (2d  ed.)   sec.  547,  note,  and  cases  cited. 

In  this  connection  it  nuiy  be  observed  that 
this  court  has  held  that  in  the  legal  action 
of  mandamus  there  is  no  constitutional  right 
of  trial  by  jury,  such  not  having  been  de- 
mandable  at  common  law  (24  Cyc.  129), 
though  such  a  trial  \  may  be  granted  in  the 
discretion  of  the  court  (Marler  v.  Wear,  117 
Tenn.  244,  96  S.  W.  447 )  ;  that  election  con- 
tests are  not  jury  cases  (Shields  v.  McMahan, 
112  Tenn.  4,  81*  S.  W.  597;  Taylor  v.  Carr, 
26  Tenn.  235,  249,  Ann.  Cas.*  1913C  155, 
141  S.  W.  745)  ;  that  a  proceeding  to  disbar 
an  attorney  and  deprive  him  of  his  status 
as  an  officer  of  the  court  is  to  be  tried  sum- 
marily by  the  court  without  a  jury  (Davis  v. 
State,  92  Tenn.  634,  642,  23  S.  \\\  59). 

The  circuit  judge  properly  ruled  against 
appellant  on  his  demand  for  a  jury. 

The  appellant  in  the  lower  court  at  a 
timely  staige  objected  to  the  introduction  of 
oral  evidence,  on  the  ground  that  the  pro- 
ceeding is  provided  to  be  conducted  "in  ac- 
cordance with  the  procedure  of  courts  of  chan- 
cery, where  not  otherwise  not  expressly 
provided  herein,  and  that  the  Code,  Shannon^ 
section  6272,  stipulates  that  in  chancery  cases 
testimony  shall  be  taken  in  writing.  We 
are  of  opinion,  in  view  of  the  fact  that 
the  proceeding  is  summary,  that  oral  proof 
was  properly  [86]  admitted.  To  have  taken 
the  proof  in  the  form  of  depositions  under 
the  rules  of  chancery  procedure,  allowing 
four  months  for  proof  in  chief  and  two 
months  for  proof  in  rebuttal,  would  have  frus- 
trated the  purpose  of  the  act  which  looked 
to  expedition. 


The  purpose  of  the  act  was  to  advance  the 
remedy,  and  in  such  case  the  construction 
to  be  given  it  should  be  liberal  to  the  same 
end.  Cannon  v.  Wood,  2  Sneed  (Tenn.)  177; 
Rose  V.  Wortham,  95  Tenn.  505,  32  S.  W. 
468,  30  L.R.A.  609. 

Counsel  of  Howse  advance  the  proposition 
that  he,  as  mayor,  was  a  "civil  officer''  within 
the  meaning  of  article  5  section  5,  of  the 
constitution,  and  that  this  section  provides 
the  causes  for  which  and  the  exclusive  pro- 
cedure under  which  he  may  be  removed  from 
office.  Tliis  argument  is  not  well  based,  for 
reasons  set  foHh  in  full  in  the  opinion  this 
day  handed  down  in  the  case  of  State  t. 
Crump,  134  Tenn.  121,  183  S.  W.  605,  L.RJl. 
1916D  951,  the  two  cases  having  been  heard, 
considered,  and  decided  at  the  same  time  aa 
companion  cases. 

We  come  then  to  a  consideration  of  the 
assignment  of  errors  which  relate  to  the  facts 
and  seek  to  impeach  the  judgment  rendered 
on  the  merits  in  the  court  below. 

Howse  was  first  elected  to  the  office  of 
mayor  in  the  fall  of  1909.  In  the  previous 
spring  a  city  ordinance  had  been  passed 
prohibiting  the  sale  of  intoxicating  liquors. 
In  the  platform  on  which  Howse  ran  was 
the  statement: 

[87]  *There  can  be  no  two  opinions  among 
good  citizens  and  law-abiding  people  about 
the  expediency  of  enforcing  any  law  that 
has  been  regularly  passed  by  the  constituted 
authority." 

In  an  address  to  the  voters  (which  was 
published),  after  commenting  upon  the  then 
recent  passage  of  the  State  prohibition  law» 
Howse  said: 

"I  want  to  be  understood  as  saying  in  this 
connection  that  if  I  am  placed  at  the  head 
of  the  Nashville  government  I  will  vigorously 
and  literally  see  to  the  enforcement  of  this 
law^  I  w^ill  not  confine  my  efforts  in  this  di- 
rection to  isolated  spasms  of  activity,  or  to 
widely  separated  and  showy  contortions  of 
aeal.  The  mayor  of  Nashville  has  the  power, 
if  he  has  the  will,  to  see  that  every  lawful 
statute  and  ordinance  is  consistently  en- 
forced." 

The  address  contains  another  significant 
passage : 

"It  should  not  be  said  that  any  law  which 
in  the  opinion  of  the  lawmaking  body  was 
proper  to  be  enacted  for  the  purpose  of  pro- 
tecting the  morals  of  our  people  can,  with 
impunity,  be  violated,  or  that  it  can,  with 
official  countenance,  become  a  void  letter  in 
the  city  which  is  the  educational  center  of 
the  South." 

Howse  was  elected  to  the  mayoralty,  and 
he  was  again  elected  in  1911,  and  then  be- 
came ineligible  under  the  terms  of  the  ex- 
isting charter  of  tiie  city.  A  new  charter 
was  passed  by  the  legislature  wliich  per- 
mitted of  Howse's  election  to  the  mayoralty 
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ft  third  time  in  the  fall  of  1913.  At  that 
time  open  saloons  were  running  in  violation 
of  the  law  in  the  business  [88]  section  of  the 
city.  As  mayor,  Howse  had  control  and 
supervision  of  the  police  department. 

Hie  record  makes  manifest  that  funds  were 
raised  from  the  saloonists  that  went  into  the 
1913  campaign  fund  of  Howse,  and  that  in 
return  for  the  monthly  levies  made  upon  them 
they  secured  protection  in  the  violation  of 
law.  One  of  these,  Morse,  who  was  a  close 
friend  of  Howse,  a  codirector  in  the  same 
bank,  and  whose  place  of  business  was  near 
that  of  Howse,  testifies  that  he  was  treasurer 
of  this  fund  and  contributed  $15  per  month 
himself;  others  more.     Continuing: 

"Q.  You  were  running,  and  you  were  not 
being  raided  by  the  police  of  Nashville? 

"A.  No,  air. 

Q.  And  you  were  receiving  protection  in 
violation  of  law? 

"A.  Well,  you  might  call  it  that. 

''Q.  I  am  asking  you. 

"A.  Yes;  you  might  call  it  that. 

"Q.  And  you  were  paying  $15  a  month  to 
get   that   protection,   weren't  you? 

"A.  That  is  true. 

*'Q.  Didn't  you  consider  protection  cheap 
at  $15  a  month? 

"A   Well,  yes;  that  is  pretty  reasonable." 

The  funds  were  deposited  in  the  bank  re- 
ferred to,  and  the  treasurer  can  give  no  sat- 
isfactory account  of  the  expenditure  of  the 
fund  or  of  those  to  whom  it  was  checked  out. 

[89]  Contrasted  with  the  above  pledges  is 
the  following  excerpt  from  the  answer  of 
Howse  to  charges  contained  in  the  petition 
of  accusation: 

"Answering  further,  the  defendant  Hilary 
E.  Howse  says  that  from  the  time  he  wan 
elected  mayor  in  October,  1909,  up  to  Janu- 
ary 15,  or  thereabouts,  1915,  that  liquors 
were  sold  in  Nashville  with  his  knowledge, 
and  that  he  was  elected  to  office  when  the 
public  sentiment  of  the  city  was  such  that  it 
demanded  the  sale  of  liquors.  Defendant 
knew  of  their  sale,  and  did  not  order  or  direct 
the  suppression  thereof,  because  he  had  an- 
nounced in  his  candidacy  for  the  office  in 
1911  that  he  was  opposed  to  prohibition,  but 
favored  local  option,  and  he  lived  up  to  the 
statements  he  had  made  to  the  people  who 
elected  him  after  election  as  to  the  practice 
in  the  enforcement  of  the  liquor  laws." 

He  further  says  in  his  answer  that: 

"In  deference  to  the  changed  sentiment  of 
his  party  and  the  people,  and  in  conformity 
to  the  policy  adopted  by  the  State  officials, 
he  ordered  the  suppression  of  liquor  traffic  by 
the  police  force." 

The  facts  just  recited,  without  more,  con- 
stitute '  ample  cause  for  ouster.  State  v. 
I?yan,  fi2  Neb.  636,  139  N.  W.  235,  Ann.  Cas. 
1914A  224;  State  v.  Wilcox,  78  Kan.  697,  97 


Pac.  372,  19  L.RjV.(N.S.)  224,  130  Am.  St. 
Rep.  385.  The  attempted  justification  of  him- 
self on  the  ground  that  the  local  public  senti- 
ment was  opposed  to  law  enforcement  is 
no  sort  of  justification  or  palliation.  An 
official  is  elected  and  sworn  to  enforce  the 
law,  not  public  sentiment;  [90]  and  any 
suggestion  that  a  municipality,  a  creature  of 
the  State,  or  its  officers  may  set  at  naught 
or  defy  the  laws  of  a  sovereign  State  can- 
not be  too  severely  rebuked.  That  way  leads 
to  anarchy.  The  officer  who  treads  in  brands 
himself  as  unworthy. 

We  shall  not  undertake  to  discuss  and 
specifically  pass  on  each  of  the  other  grounds 
of  accusation  against  Howse  as  mayor.  Sev- 
eral, though  not  all,  of  them  are  sustained 
by  the  proof. 

We  shall,  however,  refer  to  two  of  these. 

One  relates  to  the  building  of  a  market 
house  on  Haymarket  square  at  a  total  cost 
above  $17,500.  In  order  to  avoid  the  charter 
provision  requiring  that  in  case  any  estimat- 
ed expenditure  amounted  to  more  than  $500 
the  work  should  be  advertised  and  let  to  the 
lowest  responsible  bidder,  the  work  was  done 
without  compliance  with  these  requirements. 
One  firm  did  most  of  the  work,  and  was  paid 
by  means  of  vouchers  of  $500  or  under,  signed 
by  Howse,  as  if  separate  smaller  contracts 
were  let,  thus,  in  substance,  defeating  the 
charter's  check  on  collusion  and  extravagance. 
Color  is  given  to  this  transaction  by  the 
facts  that  this  market  house  was  erected 
within  a  short  distance  of  Howse's  business 
establishment,  without  any  real  need  of  it 
at  that  place;  that  in  order  to  induce  its 
construction  a  number  of  those  owning  prop- 
erty near  by  subscribed  to  a  fund  to  be 
donated  to  the  city  in  part  payment;  that 
Howse's  firm  was  one  of  the  subscribers; 
and  that  on  the  completion  of  the  building 
this  fund  was  return  to  the  subscribers.  It 
is  fairly  indicated  [91]  on  the  record  that  the 
market  house  was  from  the  outset  a  failure, 
entailing  a  heavy  loss  on  the  city. 

In  respect  of  a  distinct  charge  of  the  illegal 
delegation  to  subordinates  of  the  duty  of 
approving  vouchers,  it  appears  that  the 
mayor,  in  violation  of  section  3  of  the  city 
charter,  frequently  permitted  his  subordinates 
to  sign  his  name  to  vouchers  in  approval,  and 
that  in  instances  the  practice  led  to  the  com- 
mission of  gross  frauds  on  the  city  treasury. 

Without  prolonging  the  discussion  under 
this  head,  we  hold  that  the  circuit  judge 
did  not  err  in  ousting  Howse  from  his  office. 

Tlie  relators  assign  error  in  the  judgment 
below  in  that  Commissioner  Robert  Elliott 
was  reinstated  in  his  office,  from  which  he 
had  been  suspended  by  interlocutory  decree. 

We  have  carefully  read  the  record  on  this 
point,  and  have  reached  the  conclusion  that 
the  circuit  judge  correctly  ruled  in  favor  of 
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appellee  Elliott.  The  solution  of  the  dispute 
depends  on  questions  of  fact  which  we  shall 
not  undertake  to  discuss. 

A  second  error  assigned  by  the  relators  is 
that  the  trial  judge  did  not  decree  that 
the  board  of  commissioners  of  the  city  as 
then  constituted  '*may  proceed  to  the  election 
of  a  successor  to  defendant  Hilary  E.  Howse 
as  mayor."  The  circuit  judge  was  of  opinion 
that  there  was  no  issue  in  the  pleadings  to 
support  such  an  adjudication,  and  that  all 
parties  necessary  for  its  determination  were 
not  before  the  court,  and  that  it  was  not 
proper  to  adjudge  in  respect  of  the  [92] 
tenure  of  the  person  who  had  been  chosen 
to  carry  on  the  duties  of  the  mayor  at  the 
time  of  Howse's  suspension.  We  think  that 
the  circuit  judge  held  and  enforced  the  cor- 
rect view.  Tlie  right  of  Howse  only  was 
in  issue.  The  status  of  his  successor  under 
the  act  was  not  to  be  determined  without  the 
latter  having  a  day  in  court.  He  did  not 
hold  by  reason  of  any  court  appointment,  but 
under  an  election  held  in  pursuance  of  the 
charter  of  the  city. 

Finding  no  error  in  the  rulings  of  the 
circuit  judge  which  could  affect  the  result,  the 
judgment  entered  helow  is  affirmed.  The 
cost  of  the  appeal  will  be  paid  three-fourths 
by  appellant  Howse,  and  one-fourth  by  ap- 
pellees. 

NOTE. 

It  is  held  in  the  reported  case,  which  in- 
volves the  removal  from  office  of  the  mayor 
of  a  city  under  the  commission  form  of  gov- 
ernment, that  a  provision  for  the  recall  of 
officers  is  cumulative  and  does  not  preclude 
a  removal  proceeding  under  a  state  law.  The 
commission  plan  of  government  is  discU8.«(ed 
in  the  note  to  Cunningham  v.  Mayor,  re- 
ported ante,  this  volume,  at  page  1100.  The 
cases  passing  on  the  construction  of  statu- 
tory or  charter  provisions  for  the  recall  of 
officers  are  reviewed  in  the  note  to  State  v. 
Harris,  Ann.  Cas.  1916A  1156.  The  decision 
in  the  reported  case  was  followed  in  State 
V.  Howell,  134  Tenn.  93,  183  S.  W.  617,  T^.R.A. 
1016  D  1097,  which  was  a  recall  proceeding 
against  the  same  commissioner,  the  recall  pe- 
tition being  held  to  be  insufficient. 


VANDEWATEB 

V. 

CHICAGO,   ROCK   I8I.AKD   AND 
CIFIC    RAIIiWAT   COMPAHT. 

Iowa  Supreme  Court — June  22,  1915. 
170  Iowa  687;  133  N.  W.  190. 


EmineiLt  Bomain  —  Abandonmeiit  of 
OoonpatioiL  by  Condemnor  —  Rover- 
■ion  of  Property. 

Code  1897,  §  1005,  gives  to  railway  corpo- 
rations the  right  to  take  and  hold  real  es- 
tate necessary  for  the  construction  and  con- 
venient use  of  its  railway.  Section  2015 
declares  that  where  a  railway,  constructed  in 
whole  or  in  part,  has  ceased  to  be  operated 
for  more  than  five  years,  or  where  the  con- 
struction lias  commenced,  and  the  work 
ceased  and  has  not  been  resumed  for  more 
than  five  years,  or  where  any  portion  has 
not  been  operated  for  four  consecutive  years, 
and  the  rails  and  rolling  stock  have  been 
removed,  it  shall  be  treated  as  abandoned, 
and  that  if  a  railway  shall  not  be  used  or 
operated  for  eight  years  or  its  construction 
has  been  commenced  and  work  thereon  has 
ceased  and  has  not  in  good  faith  been  re- 
sumed in  that  time,  the  right  of  way  shall 
revert  to  the  owner  of  the  land  from  whom 
it  was  taken.  Section  2016  provides  that,  in 
case  of  abandonment,  any  other  corporation 
may  enter  upon  the  abandoned  work  and  ac- 
quire the  right  of  way,  but  parties  who  have 
previously  received  compensation  for  the 
right  of  way  which  has  not  been  refunded 
shall  not  recover  a  second  time.  It  is  held 
that  as  the  right  of  a  railroad  company  to 
condemn  private  property  rests  upon  the  fact 
that  the  taking  is  for  a  public  use,  the  land 
taken  will,  if  not  devoted  for  public  use,  re- 
vert to  the  owner  within  eight  years  after 
construction  having  been  commenced,  shall 
have  ceased,  or  the  operation  of  the  road 
shall  have  ceased. 

[See  10  R.  C.  L.  tit.  Eminent  Dotnatii, 
p.  240.] 

Same. 

Where  a  railroad  company  began  the  con- 
struction of  a  proposed  line,  but  actual  work 
did  not  reach  plaintiff's  land,  which  had  been 
condemned,  before  the  abandonment,  there 
was  an  actual  construction  within  Code 
1897,  §  2015,  declaring  that  an  abandonment 
for  eight  years  shall  work  a  forfeiture. 

Effect  of  RoToraion  —  Risht  of  Con- 
demnor to  Retnm  of  Condemnation 
Money. 

Under  Code  1897,  §  2015,  declaring  that 
where  a  railroad  company,  having  begun 
work,  abandons  it  for  eight  years,  the  right 
of  way  shall  revert  to  the  owner,  in  case  of 
such  abandonment  the  owner  need  not  return 
the  compensation  before  suing  to  quiet  his 
title. 

[See  note  at  end  of  this  case.] 
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Appeal  from  Dietrict  Court,  Adair  county: 
Fauey,  Judge. 

Action  by  Henry  Vandewater,  plaintiff, 
against  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.    Affisusd. 

H.  J.  Chapman,  F.  W.  Sargent  and  Robert 
J.  Bannister  for  appellant. 

Muemaker  d  Williameon  for  appellee. 

[688]  Gatnok,  J. — This  is  an  action  in 
equity  to  quiet  title  to  a  piece  of  land  in 
Adair  county.  The  plaintiff  claims  to  be 
the  owner  of  this  land  and  alleges  that  the 
defendant  company  makes  some  claim  to  it 
adverse  to  the  plaintiff;  that  whatever  in- 
terest defendant  may  have  had  in  the  land, 
its  right  to  assert  an  interest  is  now  barred  by 
virtue  of  Sec.  2015  of  the  Code  of  Iowa. 
Plaintiff  claims  that  he  is  the  owner  of  quite 
a  large  tract  of  land;  that  in  the  year  1003, 
the  defendant  company  caused  a  strip  one 
hundred  feet  wide  across  plaintiff's  farm  to 
be  condemned  as  a  right  of  way  for  a  line 
of  railroad  from  Winterset  to  Greenfield,  and 
that  the  work  of  constructing  the  road  was 
commenced  immediately  after  the  condemna- 
tion, but  was  abandoned  in  the  year  1903; 
that  the  road  was  never  finished,  used,  or 
operated,  and  therefore  the  title  of  the  rail- 
road company  acquired  under  such  condemna- 
tion proceedings  has  been  lost,  and  the  title 
has  reverted  to  the  plaintiff.  The  defendant 
first  assailed  the  petition  by  demurrer.  This 
being  overruled,  the  defendant  answered, 
setting  up  that  the  plaintiff  had  never  been 
disturbed  in  his  possession ;  that  the  construc- 
tion of  the  road  had  never  been  commenced 
over  and  across  plaintiff's  land;  that,  there- 
fore, the  statute  of  limitations  had  not  com- 
menced to  run;  that  the  plaintiff  had  been 
paid  in  full  for  the  right  of  way,  and  never 
returned  or  offered  to  return  the  money  re- 
ceived for  it;  and  that  there  was  no  equity 
in  plaintiff's  claim.  Upon  these  issues,  the 
cause  was  tried  to  the  court,  a  decree  entered 
for  the  plaintiff,  quieting  title  as  prayed. 

It  appears  without  dispute  that  the  defend- 
ant company  acquired  a  right  to  the  piece 
of  land  in  controversy,  through  the  exercise 
of  the  power  of  eminent  domain;  that  the 
land  in  controversy  was  condemned  by  prop- 
er proceedings  for  the  use  of  the  railroad 
company  for  the  building  of  a  line  of  railway 
between  Winterset  and  Greenfield;  that  the 
defendant  paid  to  the  plaintiff  the  full  amount 
of  the  damages  [689]  awarded.  It  appears 
that,  after  the  defendant's  right  to  proceed 
with  the  building  and  construction  of  the 
railroad  had  been  ascertained  and  determined, 
and   the  damages   paid,   the  defendant  com- 


menced the  construction  of  the  road  between 
Winterset  and  plaintiff's  farm,  and  did  work 
upon  the  road,  in  the  way  of  construction, 
up  to  within  about  two  miles  of  the  land  in 
controversy;  that  it  also  began  the  construc- 
tion and  building  of  the  roadbed  between 
Greenfield  and  plaintiff's  land,  and  within 
about  a  mile  of  the  land  in  controversy.  Be- 
tween plaintiff's  farm  and  Winterset,  there 
was  about  10  miles  of  grading  and  work  done 
in  preparing  the  roadbed.  There  was  no 
grading  and  no  work  done  on  plaintiff's  land, 
except  that  in  the  line  of  the  right  of  way 
extending  over  plaintiff's  land,  the  defendant 
had  put  stakes  marking  the  right  of  way  and 
fixing  the  grades.  The  land  in  question  is 
about  one  and  one-half  acres.  The  biggest 
part  of  the  road  between  Winterset  and  the 
land  in  controversy  has  been  graded  within 
two  miles  of  plaintiff's  land.  Considerable 
grading  had  been  done  between  Greenfield  and 
plaintiff's  land,  the  exact  amount  of  which 
does  not  appear,  but  it  did  not  reach  within 
a  mile  from  plaintiff's  land.  In  the  fall  of 
1903,  the  railway  company  quit  the  construc- 
tion of  the  road  from  Winterset  to  Greenfield, 
and  later  gathered  up  all  their  material  on  the 
right  of  way  used  for  construction  purposes, 
and  hauled  the  same  away,  quit  the  construc- 
tion of  the  road  and  never  have  furnished 
or  used  the  same  for  railway  purposes  since 
1903;  that  no  part  of  the  contemplated  rail- 
road from  Winterset  to  Greenfield  was  ever 
used  or  operated. 

Defendant  presents  three  propositions  for 
our  consideration  which  it  claims  should  be 
answered  in  the  affirmative,  and,  being  so 
answered,  work  a  reversal  of  this  case :  First. 
There  can  be  no  abandonment  where  there  has 
been  no  commencement  of  construction.  Sec- 
ond. A  part  of  a  line  of  road  can  be  aban- 
doned without  affecting  other  parts.  Third. 
The  plaintiff  has  never  been  disturbed  in  his 
possession. 

[690]  Defendant  says  the  construction  of 
the  road  never  having  been  commenced,  the 
eight-year  period  for  reversion  does  not  apply. 
The  eight-year  limitation  which  works  a  re- 
version does  not  commence  to  run  until  after 
the  construction  of  the  road  has  been  com- 
menced and  then  abandoned. 

The  first  question  asked  by  appellant  is, 
Can  there  be  an  abandonment  of  right  of  way 
when  nothing  has  ever  been  done  to  take 
possession?  and  says,  "This  involves  the  fur- 
ther question  of  when,  if  there  be  an  aban- 
donment, the  statutory  eight-year  period  be- 
gins to  run,  and  this  in  turn  depends  upon 
the  meaning  of  the  words,  'when  construction 
is  commenced.'  "  This,  the  defendant  says,  is 
the  sole  question  presented  by  this  appeal 
in  its  last  analysis. 

The  right  of  eminent  domain  is  a  right  ex- 
clusively vested  in  the  sovereign  power.    Pri- 
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vate  property  can  only  be  taken  for  public 
use,  and  it  must  appear  affirmatively,  before 
private  property  of  an  individual  can  be  taken 
against  his  will,  that  the  use  to  which  it  is 
put  is  a  public  use. 

Sec.  1995  gives  to  railway  corporations 
the  right  to  take  and  hold  so  much  real  estate 
as  may  be  necessary  for  the  location  and  con- 
struction or  convenient  use  of  its  railways. 
This  right  is  granted  it  by  the  state,  and  it 
is  granted  upon  the  theory  that  railway  cor- 
porations are  quasi  public  utilities;  that  the 
construction  of  these  roads  is  for  the  con- 
venience and  welfare  of  the  public.  The  right 
delegated  is  the  right  to  take  private  property 
and  hold  it  for  a  public  use,  and  the  com- 
panies are  subject  to  state  control  under 
proper  legislation.  The  right  to  take  and 
the  right  to  hold  must  depend  upon  the 
initial  fact  that  the  property  is  taken  or  held 
for  public  use,  and  not  for  private  use,  al- 
though there  may  be  private  gain  in  the 
operation  of  the  road  itself. 

Sec.  2015  of  the  Code  provides: 

"Where  a  railway  constructed  in  whole 
or  in  part  has  ceased  to  be  operated  for  more 
than  live  years;  or  where  the  construction 
of  a  railway  has  been  commenced  and  work 
on  the  [691]  same  has  ceased  and  has  not, 
in  good  faith,  been  resumed  for  more  than 
five  years,  and  remains  unfinished;  or  where 
any  portion  of  any  such  railway  has  not 
been  operated  for  four  consecutive  years,  and 
the  rails  and  rolling  stock  have  been  wholly 
removed  therefrom;  it  shall  be  treated  as 
abandoned,  and  all  rights  of  the  person  or 
corporation  constructing  or  operating  any 
such  railway,  over  so  much  as  remains  un- 
finished or  from  which  the  rails  and  rolling 
stock  have  been  wholly  removed,  may  be 
entered  upon  and  appropriated  as  provided 
in  the  next  section.  If  the  railway  or  any 
part  thereof  shall  not  be  used  or  operated 
for  a  period  of  eight  years,  or  if,  its  con- 
struction having  been  commenced,  work  on 
the  same  has  ceased,  and  has  not  been  in 
good  faith  resumed  for  eight  years,  the  right 
of  way,  including  the  roadbed,  shall  revert 
to  the  owner  of  the  land  from  which  said 
right   of  way  was  taken." 

Sec.  2016  provides: 

''In  case  of  abandonment,  as  provided  in 
the  preceding  section,  any  other  corpora- 
tion may  enter  upon  such  abandoned  work, 
or  any  part  thereof,  and  acquire  the  right 
of  way  over  the  same,  and  the  right  to  any 
unfinished  work  or  grading  found  thereon,  and 
the  title  thereto,  by  proceeding  as  near  as 
may  be  in  the  manner  provided  in  this  chap- 
ter; but  parties  who  have  previously  received 
compensation  in  any  form  for  the  right  of 
way  on  the  line  of  such  abandoned  railway, 
which  has  not  been  refunded  by  them,  shall 
not  be  permitted  to  recover  the  second  time. 


Tlie  value  of  such  roadbed  and  right  of  way, 
excluding  the  work  done  thereon,  when  taken 
for  a  new  company,  shall  lie  aiisessed  for  the 
benefit  of  the  former  company  or  its  legal 
representative." 

As  we  understand  and  interpret  these  stat- 
utes, the  first  provisions  of  Sec.  2015  may  be 
divided  as  follows:  Where  a  railroad,  con- 
structed in  whole  or  in  part,  has  ceased  to 
be  operated  for  more  than  Ave  years,  the 
right  of  the  party  [692]  condemning  it  for 
a  public  use,  and  the  rights  acquired  to 
construct  a  railroad  for  a  public  use,  are  to 
be  treated  as  abandoned  as  to  that  company; 
and  this  is  true  where  the  construction  of 
the  road  has  been  commenced,  and  work  on 
the  same  has  ceased,  and  has  not  in  good 
faith  been  resumed  for  more  than  five  years 
and  remains  unfinished,  or  where  any  portion 
of  such  railway  has  not  been,  operated  for 
four  consecutive  years,  and  the  rails  and 
rolling  stock  have  been  wholly  removed  there- 
from. 

The  right  of  a  railroad  company  to  take 
private  property  rests  upon  the  thought  that 
the  taking  is  for  a  public  use,  and  is  to  be 
devoted  to  a  public  use.  The  mere  taking 
for  a  public  use  serves  no  public  purpose. 
The  public  is  served  when  it  is  devot«d  to 
the  use  on  which  the  right  to  take  depends. 
IMien  the  right  to  take  for  a  public  use  is 
given,  the  obligation  to  devote  it  to  a  public 
use  is  created,  and  that  it  will  be  so  used  is 
implied.  The  legislature,  then,  when  it  grant- 
ed to  railway  companies  the  right  to  take 
private  property  for  public  use  undoubtedly 
intended  that  it  should  be  put  to  a  public  use 
when  taken.  It  had,  therefore,  a  right  to 
limit  the  time  in  which  the  company,  as  a 
pledge  of  good  faith  in  the  taking,  should 
devote  it  to  the  public  use  for  which  it  was 
taken,  and  had  a  right  to  say  to  the  com- 
pany exercising  this  power,  "You  may  take 
private  property  for  a  public  use;  but  if  you 
do  so,  you  must  devote  it  to  the  public  use 
for  which  it  was  taken.  If  you  fail  to  do 
this,  the  property  shall  revert  to  the  person 
from  whom  you  took  it,"  and  the  state  did 
say  to  this  company,  and  to  all  companies, 
"When  you  take  private  property  for  a  rail- 
way, and  the  railway  or  ainy  part  thereof 
shall  not  be  used  or  operated  for  a  period 
of  eight  years,  or  if,  having  commenced  its 
construction,  you  cease  to  work  it,  and  do 
not  in  good  faith  resume  the  work  for  eight 
years,  the  right  of  way  acquired  by  your 
condenmation  proceedings,  and  the  roadbed 
shall  revert  to  the  original  owner."  The  stat- 
ute gives  to  the  condemning  company  eight 
years  in  which  to  demonstrate  its  good  faith 
in  [693]  taking,  and  if  it  fails  to  do  this 
for  five  years,  any  other  company  (the  land 
having  been  properly  condemned  for  public 
use)    may   enter   upon   the   condemned    land 
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and  continue  tlie  work  and  devote  it  to  the 
use  for  which  it  was  originally  taken.  But 
if  neither  the  condemning  company  nor  any 
otlier  company  does  avail  itself  of  the  pro- 
vision and  demonstrate  its  good  faith  by 
complying  with  the  requirements  of  the  stat- 
ute, then  at  the  end  of  eight  years,  the  right 
acquired  in  the  condemnation  proceedings 
will  be  deemed  to  have  been  abandoned,  and 
the  property  reverts  to  the  original  owner. 

Unquestionably,  the  statute  gives  to  the 
condemning  company  eight  years  in  which  to 
demonstrate  its  good  faith  in  the  taking  of 
the  private  property  by  devoting  it  to  the 
public  use.  If,  after  five  years,  it  becomes 
apparent  from  its  conduct,  as  recited  in  the 
statute,  that  it  has  not  and  is  not  devoting 
it  to  the  public  use,  then  the  door  is  open  to 
any  other  company  to  come  in  and  complete 
the  purpose  of  the  condemnation  by  devoting 
the  condemned  property  to  the  public  use  for 
which  it  was  tsiken;  but  if  neither  the  taker 
nor  some  other  company  having  authority  to 
act  enters  upon  and  devotes  it  to  the  public 
purpose,  then  it  will  be  deemed  that  the  public 
purpose  for  which  it  was  taken  has  been 
abandoned,  and  the  property  reverts. 

The  company  acquired  this  right  to  take 
this  property  through  the  state,  and  under 
the  statute  hereinbefore  set  out.  It  lost  its 
right  by  its  failure  to  devote  it  to  the  public 
use  for  which  it  was  taken.  Its  right  to 
take  came  from  the  state.  It  lost  its  right 
by  failing  to  comply  with  the  conditions 
imposed  by  the  state  upon  the  exercise  of  its 
right.  The  same  power  that  gave  the  right 
is  the  same  power  through  which  it  is  taken 
away. 

Sec.  2016  in  its  provisions  has  relation  to 
the  first  part  of  Sec.  2015.  The  last  para- 
graph of  Sec.  2015  is  an  independent  pro- 
vision limiting  the  right  of  a  railway  com- 
pany, after  condemnation  proceedings,  to 
eight  years  in  which  to  use  and  operate  its 
road,  and  in  which  to  devote  the  property 
>[694]  taken  to  a  public  use.  It  expressly 
says,  "If  the  railway  or  any  part  thereof  shall 
not  be  used  or  operated  for  a  period  of  eight 
years,  the  right  of  way,  including  the  road- 
bed, shall  revert  to  the  owner  of  the  land 
from  which  it  was  taken,  or  if,  its  construc- 
tion having  been  commenced,  work  on  the 
same  has,  ceased  and  has  not  been  in  good 
faith  resumed  for  eight'  years,  the  land  re- 
verts to  the  original  owner." 

This,  we  think,  is  consistent  with  the  hold- 
ing in  Remey  v.  Iowa  Cent.  R.  Co.  116  la. 
133,  89  N.  W.  218;  Gray  v.  Iowa  Cent.  R.  Co. 
129  la.  68,  105  X.  W.  359. 

It  is  said,  however,  that  the  eight-year 
statute  of  limitations  does  not  commence  to 
run  until  the  construction  han  been  actually 
commenced,  and  work  thereafter  has  ceased 
and  has  not  been  continued  in  good  faith  or 
resumed.     This  railway  company  undertook 


to  build  a  road  from  Greenfield  to  Winterset. 
They  had  a  right  of  way  surveyed,  marked 
out  by  stakes,  indicating  the  direction  of  the 
road,  the  territory  over  which  it  would  pass, 
and  its  limits.  To  construct  this  railway,  it 
was  necessary  to  comm<*nce  somewhere.  They 
did  commence  at  Winterset,  and,  as  we  take 
it,  at  Greenfield,  and  constructed  a  roadbed 
a  large  portion  of  the  way  between  Winterset 
and  the  land  in  controversy,  and  a  large 
portion  of  the  roadbed  between  Greenfield  and 
this  land.  To  say  that  they  had  not  com- 
menced the  construction  would  be  to  say 
that  the  construction  was  not  commenced 
until  the  whole  roadbed  had  been  built.  To 
say  that  the  words  "the  construction"  of  a 
railway  (to  start  the  limitation  against  any 
particular  land  owner)  required  that  the 
building  of  some  portion  of  the  road  had  been 
commenced  on  his  land  would  be  an  unrea- 
sonable limitation  on  the  words,  "its  con- 
struction having  been  commenced."  Its  con- 
struction means  the  construction  of  the  con- 
templated railway.  We  find  nothing  in  this 
point  made  by  appellant,  and  it  is  not  neces- 
sary to  go  into  a  discussion  as  to  whether 
the  stakes  on  plaint  iff  *8  land  were  grade 
stakes  or  survey  stakes.  The  construction  of 
the  [695]  contemplated  road  had  been  com- 
menced. The  work  had  ceased,  and  had  not 
been  resumed  in  good  faith  at  the  time  this 
action  was  commenced. 

It  is  next  contended  that  the  plaintiff  is 
not  entitled  to  maintain  this  action  because 
he  has  not  refunded  the  money  received  by 
him  from  the  defendant.  There  is  no  pro- 
vision in  this  statute  for  the  refunding  of  the 
money  by  a  landowner  in  the  event  the  con- 
demning company  has  failed  for  the  statutory 
period  to  devote  the  condemned  property  to 
the  public  use.  The  company  simply  has  lost 
its  right  by  its  failure  to  devote  the  land 
to  the  purposes  for  which  it  was  taken,  and 
w^hen  it  lost  its  right,  by  the  terms  of  the 
statute,  the  land  reverted  to  the  original 
owner,  and  nothing  can  be  added  to  the 
plain  wording  of  the  statute  by  constructidn. 

It  is  contended  that  the  holding  in  the 
Remey  case  is  inconsistent  with  what  was 
said  by  this  court  in  Noll  v.  Dubuque,  etc.  R. 
Co.  32  la.  66;  Dubuque,  etc.  R.  Co.  v.  Diehl, 
64  la.  635,  21  N.  W.  117,  and  Chicago,  etc. 
R.  Cq^  Bean,  69  la.  257,  28  N.  W.  585.  As 
to  this,  we  are  prepared  to  say  that  in  so  far 
as  these  cases  are  inconsistent  with  the  hold- 
ing in  the  Remey  case,  they  are  hereby  over- 
ruled. 

The  main  questions  considered  are  so  fully 
discussed  in  the  previous  case  of  Remey  v. 
Iowa  Cent.  R.  Co.  supra,  that  wo  do  not  feel 
that  anything  further  need  be  said,  and  the 
case  is  therefore 

Aflirmed. 

Ladd,  Weaver,  Evans  and  Preston,  JJ., 
concur. 
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DeeoiceR)  G.  J.  {dissenting) . — I.  This  case  is 
peculiar  in  its  facts,  and  in  the  relief  asked 
and  granted.  It  appears  that  plaintiff,  who 
has  in  no  manner  been  disturbed  in  his  pos- 
session of  a  strip  of  land  condemned  for  a 
railway,  and  who  received  full  compensation, 
not  only  for  the  strip,  but  for  all  damages 
incident  to  the  permanent  use  of  the  right 
of  way  for  railway  purposes,  is  permitted  not 
only  to  use  the  land  [696]  but  to  have  his 
title  thereto  quieted  against  the  condemnor, 
without  any  proof  of  abandonment  by  the 
railway  company,  save  as  it  is  claimed  there 
was  an  abandonment  under  certain  sections 
of  the  Code,  to  which  reference  will  herein- 
after be  made,  notwithstanding  he  has  had 
full  payment  for  the  land  and  full  enjoyment, 
not  only  of  the  land,  but  of  the  money  paid 
him  therefor  as  well,  since  the  land  was 
sought   to  be  condemned. 

Plaintiff  is  in  a  court  of  equity  asking 
that  the  title  be  decreed  in  him,  because  it  is 
equitable  for  him  to  have  it  under  the  cir- 
cumstances disclosed.  I  do  not  think  it 
either  right  or  equitable  that  he  should  have 
both  the  land  and  the  money;  and  unless 
there  be  some  express  statutory  provision 
giving  it  to  him,  I  think  he  should  be  de- 
feated. 

Plaintiff  does  not  claim  an  abandonment 
save  under  Sec.  2015  of  the  Code,  referred  to 
by  the  majority;  and  that  his  petition  does 
not  make  out  a  case  of  abandonment  under 
the  general  law  is  clear. 

In  the  absence  of  statute,  the  mere  fact 
that  a  railway  is  not  built  over  a  condemned 
strip  of  land  for  a  period  of  thirteen  years 
is  not  an  abandonment.  McClain  v.  Chicago, 
etc.  R.  Co.  90  la.  646,  57  N.  W.  594;  Barlow 
V.  Chicago,  etc.  R.  Co.  29  la.  276.  And  this 
is  especially  true  w-here  the  owner  of  the 
servient  estate  does  no  act  to  prevent  its 
use.  Noll  v.  Dubuque,  etc.  R.  C/O.  32  la.  66, 
and    cases    cited. 

Plaintiff  has  done  nothing  to  prevent  the 
actual  use  of  the  land;  and  according  to  the 
testimony,  has  never  been  disturbed  in  his 
possession.  If  his  claim  of  title  were  founded 
on  adverse  possession,  which  presumes  a 
grant,  his  action  would  necessarily  fail. 

II.  But  it  is  said  that  Sees.  2015  and  2016 
entitle  plaintiff  to  the  relief  demanded. 
These  sections  ^o  not,  tp  my  mind,  ^^er.  the 
case :  first,  because  work  was  never  com- 
menced upon  the  strip  of  land  in  controversy; 
and,  second,  because  plaintiff  has  never  re- 
funded the  purchase  price  of  the  land,  [697] 
and  therefore  is  not  entitled  to  '^have  his 
cake,   and   eat   it   too." 

This  matter  has  been  thoroughly  considered 
in  many  cases  which  have  lieretofore  reached 
this  court  in  other  forms,  and  thev  are  not 
in  harmony.  See  cases  heretofore  cited,  and 
Chicago,  eto.  R.  Co.  v.  Bean,  69  la.  257,  28 


N.  W.  585 ;  Dubuque,  etc.  R.  Co.  v.  Diehl,  64 
la.  635,  21  X.  W.  117;  Remey  v.  Iowa  Cent. 
R.  Co.  116  la.  133,  89  N.  W.  218;  Fernow 
V.  Chicago,  etc.  R.  Co.  75  la.  526,  39  N.  W. 
869.  Other  cases,  not  officially  reported,  were 
affirmed  by  operation  of  law  because  of  an 
equal  division  of  the  court.  My  views  upon 
the  statutes  now  under  consideration  are 
fully  expressed  in  the  dissenting  opinion  in 
the  Remey  case,  supra. 

Aside  from  this,  our  difficulties  in  the  past 
are  not  necessarily  involved  here.  This  case 
involves  the  single  proposition:  May  one  who 
has  had  full  pay  for  his  land,  taken  for  rail- 
way purposes,  after  the  lapse  of  eight  years, 
no  work  having  been  done  upon  the  land  at 
any  time,  have  his  money  and  the  use  there- 
ojf,  and  at  the  same  time  have  a  decree  quiet- 
ing title  to  the  land  itself  on  the  theory  that 
he  has  again  become  the  owner  of  it  by  reason 
of  abandonment?  I  do  not  think  there  is  anv 
case  so  holding,  and  am  of  opinion  that  the 
petition  should  have  been  dismissed. 

I  would  therefore  reverse  the  judgment. 

Salinger,  J.,  joins  in  this  dissent. 

NOTE. 


Neeeisity  tliat  lAadowiMr  Ret«rm  Opa- 
demnatioii.  Money  on.  Abaadoamemt 
of  Ooeiapaiio&  by  Coadeatnor. 

Tlie  most  liberal  view  which  has  been  taken 
with  respect  to  the  right  of  a  condemnor  to 
discontinue  the  eminent  domain  proceeding 
is  that  he  ipay  do  so  at  any  time  before  the 
condemnation  money  is  paid.  At  that  time, 
at  the  latest,  the  rights  of  the  parties  become 
vested.  See  the  note  to  Cunningham  v. 
Memphis  R.  Terminal  Co.  Ann.  Cas.  1913E 
]0.)8.  If  after  that  time  the  condemnor  hav- 
ing entered  into  possession,  ceases  to  occupy 
the  property  for  a  public  use  it  will  ordinarily 
revert  to  the  original  owner  (see  10  R.  C.  L. 
tit.  Eminent  Domain,  p.  240)  and  in  that 
event  the  few  cases  passing  on  the  point 
are  in  accord  in  holding  that  the  landowner 
need  not  return  the  condemnation  money. 
Hastings  v.  Burlington,  etc.  R.  Co.  38  la. 
316;  Hampton  v.  Coffin,  4  N.  H.  517; 
Stiles  V.  Middlesex,  8  Vt.  436.  And  see  the 
reported  case.  See  also  Remey  v,  Iowa  Cent. 
R.  Co.  116  la.  133,  89  N-  W.  218;  Atchison, 
etc.  R.  Co.  V.  WiJson,^6  Kan.  233,  69  Pac. 
342.  Tlius  in  the  case  last  cited  the  court 
said  that  it  was  probable  that  the  abandon- 
ment of  a  purpose  to  use  an  easement  con- 
demned, occurring  after  the  money  had 
passed  to  the  hands  of  the  landowner,  would 
not  carry  with  it  the  right  to  demand  repay- 
ment. And  in  Hampton  v.  Coffin,  4  X.  H.  517, 
the  court  said  that  when  a  highway  was  legal- 
ly laid  out  by  the  selectmen  of  a  town  it 
might  be  discontinued,  but  that  the  discon- 
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tinua>nce  operated  only  to  extinguish  the  right 
of  way  and  did  not  have  the  effect  of  annul- 
ing  an  order  of  the  court  of  common  pleas 
allowing  compensation  to  an  individual 
through  whose  land  the  highway  was  laid  out. 
So  in  Hastings  v.  Burlington,  etc.  R.  Co.  38 
la.  316,  it  was  held  that  on  the  abandonment 
of  a  right  of  way  acquired  by  a  railroad 
company  by  condemnation,  the  land  reverted 
to  the  former  owners,  but  no  right  was  there- 
by bestowed  on  the  railroad  company  to 
recover  any  sum  paid  by  it  as  damages. 
The  court  said:  ''In  this  case  defendant  had 
paid  to  the  sheriff  $25  for  the  use  of  plain- 
tiffs, and  upon  such  payment  had  taken  pos- 
session of  the  land;  the  payment  clothed  it 
with  the  right  to  occupy  and  use  the  land. 
.  .  .  This  occupancy  could  continue  at 
defendant's  will.  Now,  surely,  defendant 
could  not,  by  terminating  its  possession, 
and  at  its  pleasure,  recover  the  money 
so  paid,  or  after  its  payment  to  the 
sheriff  for  plaintiff's  use,  acquire  a  right 
to  have  it  repaid  by  that  officer.  Plaintiff's 
right,  then,  to  the  $25,  continued,  notwith- 
standing defendant's  abandonment  of  the 
road.  So  far  as  the  sum  is  concerned,  it  is 
clear  that  plaintiffs  are  entitled  to  it,  until 
it  shall  be  determined  upon  appeal  that  their 
damages  are  not  so  great,  or  should  be  a 
different  sum.  But  tlie  court  has  found  that 
plaintiffs  are  entitled  absolutely  to  that  sum, 
and  we  are  advised  of  no  ground  upon  which 
we  can  hold  differently  against  the  finding  of 
the  sheriff's  jury  and  of  the  circuit  court. 
We  conclude,  therefore,  that  the  judgment  for 
plaintiffs  in  the  sum  of  $25  ought  not  to  be 
disturbed." 

But  where  the  condemnor  has  not  taken 
possession  of  the  property  or  made  any  use 
thereof,  the  fact  that  the  condemnation  pro- 
ceeding has  teciinically  reached  a  finality  will 
not  preclude  him  from  recovering  back  the 
condemnation  money.  Thus  in  Stiles  v. 
Middlesex,  8  Vt.  436,  the  court  said  that 
if  the  survey  of  a  road  was  effectually 
abandoned  before  the  road  was  opened  or 
made  there  was  no  consideration  for  re- 
taining the  damages  awarded  and  that  they 
might  undoubtedly  be  recovered  back.  So 
in  Atchison,  etc.  R.  Co.  v.  Wilson,  66  Kan. 
233,  69  Pac.  342,  it  appeared  that  a  railroad 
company  had  deposited  with  the  county  treas- 
urer money  for  the  payment  of  damages 
awarded  against  it  in  a  condemnation  pro- 
ceeding. The  court  held  that  the  law  did 
not  mean  to  give  a  landowner  money  for  land 
condemned  which  had  not  in  fact  been  taken, 
and  on  which  the  condemnor  had  not  actually 
entered  for  the  purpose  of  taking  it,  when  the 
intention  to  take  it,  though  once  declared, 
had  been  expressly  abandoned,  merely  because 
the  legal  formalities  looking  to  the  taking 
of  the  land  had  been  carried  to  a  conclusion. 
Ann.  Cas.  1917C.— 72. 
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In  Reynolds  v.  Louisiana,  etc.  R.  Co.  59  Ark. 
171,  26  S.  W.  1039,  it  appeared  that  a  pro- 
ceeding was  instituted  by  a  railroad  company 
to  condemn  a  right  of  way  over  certain  lands. 
After  the  company  had,  in  compliance  with 
an  order  of  the  circuit  judge  in  vacation,  de- 
posited $2,000,  subject  to  the  order  of  the 
court,  in  a  bank  to  secure  the  landowner  for 
any  damages  which  might  accrue  to  him  on 
account  of  the  right  of  way,  it  filed  a  motion 
for  leave  to  dismiss  the  proceeding,  and  to 
have  the  amount  deposited  in  bank  refunded 
to  it.  The  motion  alleged  that  "the  plaintiff 
has  not,  at  any  time,  entered  upon  any  of 
the  lands  described  in  the  petition,  or  dam- 
aged or  injured  the  same;  that  the  plaintiff 
corporation  deems  the  proposed  route  imprac- 
ticable, knd  too  expensive  for  construction." 
The  landowner  did  not  deny  any  of  the  alle- 
gations contained  in  the  motion;  nor  did  he  ' 
claim  that  the  proceeding  was  not  instituted 
by  the  company  in  good  faith.  His  conten- 
tion was  that  the  "company  had  no  right  to 
dismiss  the  proceeding  without  first  surren- 
dering the  deposit."  Holding  that  the  com- 
pany was  entitled  to  have  the  deposit  refund- 
ed to  it  the  court  said:  "The  proceeding  is 
purely  statutory.  There  is  no  provision  in  the 
constitution  or  statute  that  a  party  who  has 
once  instituted  proceedings  to  condemn  prop- 
erty shall  be  bound  to  go  on  and  complete  the 
proceedings  and  take  the  property.  There  is 
nothing  in  either  which  works  a  forfeiture  of 
the  deposit,  or  which  fixes  a  charge  upon  it, 
beyond  the  amount  of  damages  which  may  be 
sustained  by  the  landownier  by  reason  of  the 
proceedings.  If  no  damages  are  sustained  by 
him,  none  can  be  awarded  by  a  jury." 


HATTER  OF  HAMMOND* 


V. 


CITT  OF  FUl/rON. 


New  York  Court  of  Appeals — March  20,  1917. 


220  N.  r.  337;  lis  N,  E.  908. 


Fire  Department  —  PriTileges  and  Ez» 
emptiona  of  Volunteers  —  **Call  Men/^ 

The  word  "privileges'*  in  Citv  of  Fulton 
Charter  (Laws  1902,  c.  63),  §  1*19  providing 
that  the  "call  men"  of  the  fire  department 
shall  be  entitled  to  the  same  privileges  and 
exemptions  as  are  accorded  by  the  laws  of 
the  state  to  vohmteer  firemen,  is  used  in  the 
sense  of  rights,  and  so  includes  any  right  to 
payment  in  case  of  injury. 
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Compensation    to    Injured    Fireman  — 
Validity  of  Statute. 

Provision  of  General  Municipal  Law 
{Consol.  Laws.  c.  24),  §  205,  as  amended  by 
Laws  1914,  c.  400  (McKinney's  Consol.  Laws, 
Book  23,  p.  128),  for  payment  of  a  certain 
8um  by  a  city  to  the  representatives  of  a 
volunteer  fireman  dying  from  injuries  re- 
ceived in  the  performance  of  his  duties,  ex- 
tended by  City  of  Fulton  Charter  (Laws 
1902,  c.  63)  §  119,  to  its  call  men,  being 
part  of  their  contract  of  employment,  is  in 
the  nature  of  insurance,  part  of  the  compen- 
sation agreed  to  be  paid,  and  so  does  not 
contravene  Const,  art.  8,  §  10,  inhibiting 
appropriation  of  public  money  to  private  pur- 
poses. 

[See  note  at  end  of  this  case.] 

PriTileges  of  Call  Men  —  Construction 
of  Statute. 

Fulton  City  Charter  (Laws  1902,  c.  63), 
§  110,  providing  that  its  call  men  shall  be 
entitled  to  the  same  privileges  as  "are  ac- 
corded" by  the  laws  of  the  state  to  volunteer 
firemen,  includes  privileges  under  laws  sub- 
sequently enacted;  General  Construction  Law 
(Consol.  Laws,  c.  22),  §§  48,  100  (McKinney's 
Consol.  Laws,  Book  21,  pp.  63,  85),  provides 
that  words  in  the  present  tense  include  the 
future,  unless  the  general  object  of  the  stat- 
ute or  the  context  of  the  language  used  indi- 
cates that  a  different  meaning  is  intended. 

Same. 

Fulton  City  Charter  (Laws  1902,  c.  63), 
^  119,  providing  that  call  men  shall  be  enti- 
tled to  the  same  privileges  as  are  accorded 
by  the  laws  of  the  state  to  volunteer  firemen, 
applies  not  only  to  the  provision  of  Gren. 
Municipal  Law,  §  205,  as  amended  by  Laws 
1914,  c.  400  (McKinney's  Consol.  Laws,  Book 
23,  p.  128),  for  payment  of  a  certain  sum  to 
a  volunteer  fireman  totally  disabled  while  in 
the  discharge  of  his  duties,  but  to  its  further 
provision  for  payment  to  his  representatives 
if  such  injuries  result  in  death. 

Matter  of  Hammond  v.  Citi/  of  Fulton, 
176  N.  Y.  App.  Div.  343,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Fourth  Judicial  Department. 

Action  by  Louisa  Hahimondj  administra- 
trix, plaintiff,  against  City  of  Fulton,  de- 
fendant. Judgment  for  plaintiff  in  County 
Court,  Oswpgo  County.  Judgment  reversed 
by  Appellate  Division  of  Supreme  Court. 
Plaintiff  appeals.  The  facts  are  stated  in 
the  opinion.     Rkversed. 

Thomas  Woods  for  appellant. 
William  8.  Hillick  for  respondent. 

[339]  McLaughliw,  J. — On  the  30th  of 
November,  1915,  Leon  Hammond,  while  per- 
forming his  duties  as  a  call  fireman  in  the 
city  of  Fulton,  N.  Y.,  received  injuries  from 
which  he  died  shortly  thereafter.  His  widow 
was  appointed  administratrix  of  his  estate 


and  as  such  presented  a  claim,  by  reason 
of  his  death,  to  the  city  for  $2,500.  The  claim 
was  rejected  and  she  subsequently  [340]  pre- 
sented a  petition,  in  pursuance  of  section  205 
of  the  General  Municipal  Law,  as  amended 
by  subdivision  4,  chapter  400  of  the  Laws  of 
1914  (McKinney's  Consol.  Laws  Book  23,  p. 
128)  to  the  County  Court  of  Oswego  county, 
asking  that  the  city  be  directed  to  pay  the 
same.  A  hearing  upon  the  petition  and  an- 
swer thereto  resulted  in  an  order  of  the 
County  Court  directing  that  the  claim  Ije 
paid.  An  appeal  was  taken  to  the  Appellate 
Division,  fourth  department,  where  the  order 
was  reversed,  one  of  the  justices  dissenting, 
and  from  its  order  the  present  appeal  is 
taken. 

The  appeal  presents  a  single  question, 
which  is,  whether,  under  section  205  of  the 
General  Municipal  Law,  as  amended  by  chap- 
ter 400  of  the  Laws  of  1914,  and  section  119 
of  the  charter  of  the  city  of  Fulton,  the  plain- 
tiff, as  the  administratrix  of  Leon  Hammond, 
had  a  valid  claim  against  such  city. 

The  city  of  Fulton  was  incorporated  under 
chapter  63  of  the  Laws  of  1902,  and  when 
incorporated  there  were,  within  its  corporate 
limits,  two  villages  known  as  Fulton  and 
Oswego  F&lls,  each  of  which  had,  prior  to  the 
incorporation,  a  volunteer  fire  company.  Un- 
der chapter  615  of  the  Laws  of  1895,  if  an 
active  member  of  a  volunteer  fire  company 
in  an  incorporated  village  died  from  injuries 
incurred  while  in  the  performance  of  his 
duties  as  such  fireman  the  village  should 
pay  to  his  executor  or  administrator,  for  the 
benefit  of  his  next  of  kin,  the  sum  of  $500. 
This  act  was  amended  by  chapter  49  of  the 
Laws  of  1906,  and  thereby  its  provisions  were 
extended  to  active  meml>erB  of  volunteer  fire 
companies  in  cities.  The  provision  so  amend- 
ed was  incorporated  into  the  Consolidated 
Laws  and  became  section  205  of  the  General 
Municipal  l^w,  which  was  in  effect  at  the 
time  the  city  of  Fulton  was  incorporated. 
The  section  was  further  amended  by  chapter 
.400  of  the  Laws  of  1914,  and  it  was  under  the 
provisions  of  the  section  as  thus  amended 
that  the  claim  was  made  and  allowed. 

Tlie  charter  of  the  city  of  Fulton  provides 
(§4)  that  all  [341]  oflficers  and  members  of 
the  fire  departments  of  the  villages  of  Fulton 
and  Oswego  Falls  shall  be  officers  and  mem- 
bers of  the  fire  department  of  the  city  of 
Fulton  and  shall  perform  all  the  duties  de- 
volving upon  them  as  such  firemen  and  have 
and  retain  all  the  rights  and  privileges  in 
the  same  manner  and  in  all  respects  as  if  the 
charter  had  not  been  enacted  (§  115);  that 
the  fire  department  shall  consist  of  a  chief,  an 
assistant  chief,  eight  firemen  and  as  many 
call  men  as  the  board  of  fire  and  police  com- 
missioners may,  from  time  to  time,  determine 
to  be  necessary   (§  117);  the  call  men  shall 


HAMMOND 

BiO  N, 
he  paid  such  compensation  per  hour  for  serv- 
ice at  fires  or  when  called  out  for  practice  or 
review  as  shall  be  determined  by  the  board 
of  fire  and  police  commissioners,  not,  however, 
exceeding  fifty  cents  per  hour;  and  section 
119  is  as  follows:  ''Section  119.  Exemption 
of  Firemen  from  Military  and  Jury  Duty. 
The  chief,  assistant  ohief,  and  paid  men  of 
the  said  fire  department  shall  be  exempt 
from  military  and  jury  duty  while  in  the 
service  of  the  city,  and  the  call  men  shall 
be  entitled  to  the  same  privileges  and  exemp- 
tions as  are  accorded  by  the  laws  of  this 
state   to   volunteer   firemen." 

The  plaintiff's  intestate  lost  his  life  while 
discharging  his  duties  as  one  of  the  call 
men  mentioned  in  the  section  just  quoted. 
This  section,  it  will  be  observed,  expre8.sly 
provides  that  the  call  men  shall  be  entitled 
to  the  "same  privileges  and  exemptions"  as 
are  accorded  by  the  laws  of  the  state  to  volun- 
teer firemen,  and  was  in  force  when  Hammond 
entered  the  service  of  the  city  by  becoming 
one  of  its  call  men.  The  small  amount  paid, 
in  view  of  the  risks  to  be  incurred,  does  not 
require  that  he  should  be  treated  otherwise 
than  as  a  volunteer  fireman.  A  fair  construc- 
tion of  section  119  of  the  charter  indicates 
a  legislative  intent  to  give  to  the  call  fire- 
men of  the  city  of  Fulton  every  right,  privi- 
lege and  exemption  accorded  by  law  to  volun- 
teer fiveinen.  This  view  is  strengthened  by 
the  provisions  of  section  4  of  the  charter,  to 
the  effect  that  the  firemen  of  the  villages  of 
Fulton  and  Oswego  Falls  [342]  shall  have 
and  retain  all  their  rights  and  privileges  in 
the  same  manner  and  in  all  respects  as  if 
the   charter    had    not    been    enacted. 

The  answer  to  the  question  suggested  de- 
pends upon  the  meaning  to  be  given  to  the 
>vord  ^'privileges"  as  used  in  the  statute. 
The  common  and  ordinary  meaning  of  such 
Mord  is  ''A  peculiar  benefit  or  advantage;  a 
right  or  immunity  not  enjoyed  by  others  or 
by  all,"  (North  River  Steamboat  Co.  v.  Liv- 
ingston, 1  Hopk.  (N.  Y.)  170.)  It  is  a  right 
peculiar  to  an  individual  or  body.  (Ripley 
v.  Knight,  123  Mass.  515.)  It  is  frequently 
used  in  statutes  synonymously  with  the  word 
^'rights"  (People  v.  Hayden,  133  N.  Y.  198,  30 
N.  E.  970)  and  that  is  the  sense  in  which 
it  is  used  in  the  section  quoted.  When  Ham- 
mond became  one  of  the  call  men,  and  as 
such  obligated  to  render  service  to  the  city, 
it  knew  of  the  provisions  of  the  statute,  as 
did  he.  I  think  there  was,  therefore,  read 
into  his  contract  the  provision  of  the  statute 
providing  for  payment  to  him  if  injured  of 
the  sum  specified  or  to  his  representatives  in 
case  of  his  death.  In  the  latter  case  it  was 
in  the  nature  of  insurance — a  part  of  the 
compensation  agreed  to  be  paid,  and,  there- 
fore, did  not  come  within  the  prohibition  of 
the  Constitution.     (Article  8,  §  10;  Mahon  v. 
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Board  of  Education,  171  K.  Y.  263,  53  N.  E. 
1107,  89  Am.  St.  Rep.  810;  People  v.  Part- 
ridge, 172  N.  Y.  305.  65  N.  E.  164;  Mountain 
Timber  Co.  v.  Washington,  243  U.  S.  219,  37 
S.  Ct.  260.) 

It  is  urged,  however,  and  with  much  force, 
by  counsel  for  the  city,  that  section  119  of 
the  charter  relates  only  to  those  privileges 
which  existed  when  the  city  was  incorporated 
in  1902 ;  that  the  words  "are  accorded"  relate 
to  that  time  and  not  the  future.  The  con- 
tention in  this  respect,  while  plausible,  seems 
to  me  unsound.  The  General  Construction 
Law  (Laws  of  1909,  chap.  27,  §§  48,  110; 
McKinney's  Consol.  Laws  Book  21,  pp.  63, 
85)  provides  that  words  in  the  present  tense 
include  the  future,  unless  the  general  object 
of  the  statute,  or  the  context  of  the  language 
used,  indicates  that  a  different  meaning  is 
intended.  This  court  has  held  that  where 
[343]  a  particular  statute  refers  in  general 
terms  to  the  laws  upon  a  given  subject  it 
will  be  regarded  as  including  not  only  the 
laws  then  in  effect,  but  also  the  laws  subse- 
quently enacted  upon  that  subject.  (Harris 
V.  White,  81  N.  Y.  532,  545.)  A  call  fire- 
man  of  the  city  of  Fulton,  at  the  time  Ham- 
mond was  killed,  was  not  only  entitled  to 
the  privileges  which  existed  at  the  time 
the  charter  was  enacted,  but  also  to  similar 
privileges  thereafter  given  by  the  amendment 
of  the  General  Municipal  Law. 

Finally  it  is  claimed  that  under  section 
119  of  the  charter  the  privileges  of  volunteer 
firemen  given  to  the  call  men  are  to  them- 
selves and  not  to  their  personal  representa- 
tives. This  is  too  technical  a  construction 
to  place  upon  the  section.  In  construing  a 
statute  the  purpose  of  its  enactment  and  the 
object  sought  to  be  accomplished  by  it  must 
be  kept  in  view,  and  when  this  section  is 
read  in  connection  with  section  205  of  the 
General  Municipal  Law,  I  do  not  think  it 
susceptible  to  the  construction  claimed.  Tlie 
purpose  of  the  statute  wap,  in  case  a  person 
became  one  of  the  call  men,  took  the  risks 
incident  thereto,  and  was  totally  disabled 
while  in  the  discharge  of  his  duties,  without 
fault  on  his  part,  to  provide  means  for  his 
support,  or  in  case  such  injuries  resulted  in 
death,  the  payment  of  a  specified  amount  to 
bis  personal  representatives.  The  statute 
expressly  provides  for  a  payment  to  be  made 
to  those  permanently  disabled,  and  a  con- 
struction which  would  have  th^  effect  of 
holding  that  the  other  provisions  of  the  same 
section  relating  to  representatives  of  deceased 
firemen  did  not  apply,  would  be  not  only 
illogical,  but  contrary  to  what  I  think  the 
legislature  intended  to  accomplish. 

The  order  appealed  from,  therefore,  should 
be  reversed,  with  costs  in  this  court  and  the 
Appellate  Division,  and  the  determination 
of  the  County  Court  affirmed. 
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Hiscock,  Ch.  J.,  Hogan,  Pound  and  An- 
drews, J  J.,  concur;  Chase  and  Cuddeback, 
JJ.,    dissent. 

Order  reversed,  etc. 


HOTE. 

The  reported  case  sustains  and  applies  the 
New  York  statute  (General  Municipal  Law 
§  205,  McKinney'8  Consol.  Laws,  Book  23, 
p.  128),  providing  that  if  an  active  member 
of  the  volunteer  fire  department  of  a  city 
or  incorporated  village  dies  from  the  effect 
of  injuries  received  in  the  performance  of  his 
duty  the  city  or  village  shall  pay  a  specified 
sum  to  his  personal  representative.  It  is 
held  that  the  statute  is  in  the  nature  of  in- 
surance, the  allowauoe  being  in  the  nature 
of  compensation  to  the  memberB  of  the  fire 
department,  and  does  not  fall  within  the 
constitutional  prohibition  (Const,  art.  8, 
§  10,  McKinney's  Consol.  Laws,  Book  2,  page 
496),  prohibiting  a  gift  of  public  money  for 
a  private  purpose.  It  is  further  held  that  a 
''call  fireman"  subject  to  be  called  to  fire 
duty  in  aid  of  the  paid  department  of  a 
municipality,  who  is  by  the  terms  of  the 
charter  entitled  to  the  privileges  of  a  volun- 
teer fireman,  is  within  the  terms  of  the  stat- 
ute though  ''call  men"  are  paid  a  small  sum 
per  hour  for  their  services  while  actually 
on  duty.  The  cases  passing  on  the  validity 
of  a  statute  or  ordinance  providing  for  pen- 
sions for  municipal  employees  are  reviewed 
in  the  note  to  State  v.  Love,  Ann.  Cas.  19120 
542. 


V. 

DEVIKE. 


Michigan  Supreme  Court — ^March  18,  1915. 


i«5  Mich,  SO;  l&l  N,  VT.  M6. 


Blsamy  —  Wkat     Constitiatei  —  Cohabi- 
tatioB  under  Foreien  Marriage. 

Under  Comp.  Laws  1807.  §  11691,  declar- 
ing that  if  any  person  having  a  former  hus- 
band or  wife  living  shall  marry  another  per- 
son or  continue  to  cohabit  with  such  second 
huf%band  or  wife  in  the  state,  he  or  she  shall 
be  deemed  puilty  of  "polygamy."  the  unlawful 
marriage  must  be  contracted  or  the  unlawful 
cohabitation  must  be  continued  in  the  state, 
each  being  a  distinct  otTense,  so  that  an  in- 
formation charging  defendant  with  an  un- 
lawful marriage  in  another  state,  but  not 
charging  that  he  continued  to  cohabit  with 


such   second   wife   in   this   state,   allies  no 
oiTense. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Oakland  county: 
Smith,  Judge. 

Criminal  action.  David  Devine  convicted  of 
bigamy  and  brings  error.  The  facts  are 
stated  in  the  opinion.     Revebsh). 

JameB  «/.  2^oon  for  plaintiff  in  error. 
Frank  L.  Doty  and  Olenn.  C.  CWleBpie  for 
defendant  in  error. 

[61]  McAlvat,  J. — ^Respondent  was  in- 
formed against  in  the  circuit  court  for  the 
county  of  Oakland  for  the  offense  of  bigamy, 
and  being  arraigned  December  1,  1913,  en- 
tered a  plea  of  guilty  to  the  information  filed 
against  him.  Upon  which  plea,  having  been 
brought  to  the  bar  of  the  court,  judgment  was 
pronounced  and  duly  entered  against  him, 
and  he  was  on  the  same  day  sentenced  to  be 
confined  in  the  State  prison  at  Jackson  for 
the  minimum  term  of  two  years  and  six 
months,  and  a  maximum  term  of  five  vears. 
On  December  5th  following,  respondent  was 
committed  to  the  Michigan  State  prison  at 
Jackson,  at  which  place  he  is  now  confined. 
He  has  removed  the  case  to  this  court  upon 
a  writ  of  error,  having  assigned  errors  upon 
the  record  of  the  case. 

The  assignments  of  error  raise  but  one 
Important  question,  namely,  that  the  informa- 
tion does  not  state  or  charge  any  crime  or 
offense  known  to  the  laws  of  the  State  of 
Michigan,  and  therefore  the  court  was  with- 
out jurisdiction  to  receive  any  plea  or  im- 
pose judgment  and  sentence  upon  respondent. 
The  information,  omitting  the  formal  parts, 
reads : 

".  .  .  That  David  Devine,  late  of  the 
city  of  Pontiac,  in  the  county  of  Oakland,  and 
State  of  Michigan,  heretofore,  to  wit,  on  the 
8th  day  of  February,  in  the  year  one  thous- 
and nine  hundred  and  eight,  at  the  city  of 
Marquette,  in  said  Marquette  county,  did 
marry  one  Eleanor  Mae  Nolon,  a  spinster, 
and  her  the  said  Eleanor  Mae  Nolon  then 
and  there  had  for  his  wife,  and  that  the  said 
David  Devine,  afterwards  and  whilst  he  was 
so  married  to  the  said  Eleanor  Mae  [52] 
Nolon,  so  aforesaid,  to  wit,  on  the  20th  day 
of  July,  1913,  in  the  city  of  Newark,  State  of 
Ohio,  feloniously  did  marry  and  take  to  wife 
one  Jenney  Rayner,  and  by  and  to  her,  the 
said  Jenney  Rayner,  was  then  and  there 
married,  and  the  said  Eleanor  Mae  Nolon, 
his  former  wife,  being  then  and  there  livinj^, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,"  etc. 

The  information  was  drawn  under  section 
11691,  3  Comp.  Laws  (5  How.  Stat.  [2d  sd.] 
§  14776),  which  proyides: 
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''If  any  person  who  has  a  former  husband 
or  wife  living,  shall  marry  another  person, 
or  shall  continue  to  cohabit  with  such  second 
husband  or  wife,  in  the  State,  he  or  she 
shall,  except  in  the  cases  mentioned  in  the 
following  section,  be  deemed  guilty  of  the 
crime  of  polygamy,  and  shall  be  punished  by 
imprisonment  in  the  State  prison  not  more 
than  five  years,  or  in  the  county  jail,  not 
more  than  one  year,  or  by  fine  not  exceeding 
five  hundred  dollars." 

It  is  the  contention  on  the  part  of  counsel 
for  respondent  that  under  this  statute  it  is 
necessary  that  the  information  should  con- 
tain an  allegation  that  respondent,  having  a 
wife  living,  married  another  woman  in  this 
State,  or  had  continued  to  cohabit  with  such 
second  wife  in  this  State,  and,  further,  that 
such  prosecution  could  be  maintained  only 
in  the  county  where  the  seicond  marriage 
occurred,  or  the  county  in  which  such  co-' 
habitation  took  place.  The  exact  question  is 
one  of  first  impression  in  this  State,  and 
depends  upon  the  construction  to  be  given 
to  the  portion  of  the  section  above  quoted, 
which   provides:  * 

"If  any  person  who  has  a  former  husband 
or  wife  living,  shall  marry  another  person, 
or  shall  continue  to  cohabit  with  such  second 
husband  or  wife,  in  the  State,  he  or  she  shall 
.  .  .  be  deemed  guilty  of  the  crime  of 
polygamy." 

It  is  fundamental  that  the  courts  of  this 
State  have  jurisdiction  to  punish  only  such 
ofTenses  as  may  be  [53]  committed  within  its 
jurisdiction,  it  follows  that  the  marriage 
referred  to,  if  unlawful,  and  is  the  offense 
relied  upon  which  is  charged  to  have  been 
committed  in  the  State  of  Ohio,  could  not 
be  the  subject  for  a  prosecution  in  Michigan; 
also  that  the  offense  of  continuing  to  cohabit 
with  such  second  wife  must  be  charged  to 
have  been  committed  in  this  State  in  order 
to  give  our  courts  jurisdiction.  The  words  of 
this  statute  are  plain  and  unambiguous  and 
require  no  application  of  fundamental  prin- 
ciples of  criminal  law  in  order  to  construe 
them.  Words  could  not  be  selected  which 
would  more  clearly  express  that  the  unlaw- 
ful marriage  must  be  contracted,  or  the  un- 
lawful cohabitation  must  be  continued,  in 
this  State.  Although  both  depend  upon  the 
fact  that  an  unlawful  marriage  has  been 
entered  into  while  a  former  husband  or  wife 
is  living,  yet  they  are  distinct  offenses. 
The  information  in  this  case  charges  that 
respondent  entered  into  this  second  marriage 
in  the  State  of  Ohio.  It  does  not  charge  that 
he  continued  to  cohabit  with  such  second  wife 
in  the  State  of  Michigan.  It  is  therefore 
fatally   defective. 

Statutes  in  other  States  charging  these 
offenses  in  practically  the  same  words  have 
been  considered  by  courts  of  last  resort,  and 
in  all  of  these  cases  where  similar  questions 


to  that  here  raised  have  been  considered,  it 
has  been  held  that  the  offenses  must  be  com- 
mitted in  the  State  and  county  where  the 
prosecution  is  instituted.  See  Johnson  v. 
Com.  86  Ky.  122,  5  S.  W.  365,  9  Am.  St.  Rep. 
269;  Com.  v.  Bradley,  2  Cush.  (Mass.)  553; 
State  v.  Hughes,  58  la.  165,  11  N.  W.  706, 
and  cases  cited;  4  Am.  &  Eng.  £nc.  of  I^w 
( 2d  ed. ) ,  p.  40,  and  cases  cited  under  note  2. 

That  such  allegations  under  this  statute 
are  required  appears  to  have  been  recognized 
in  this  State  in  framing  informations  for 
entering  into  an  unlawful  [54]  second  mar- 
riage in  this  State  and  for  continuing  to 
cohabit  with  a  second  wife  or  husband  in  this 
State.  Tiffany's  Crim.  Law  (4th  ed.)  pp. 
707,   708. 

Our  cohclusion  is  that  the  court  had  no 
jurisdiction  to  pass  judgment  and  sentence 
upon  the  respondent  in  this  case  for  the 
reason  that  the  information  alleged  no  offense. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  prisoner  discharged. 

Brooke,  C.  J.,  and  Kuhn,  Stone,  Ostrander, 
Bird,  Moore,  and  Sieere,  JJ.,  concurred. 


HOTE. 

Cokabitatioa.  under  ForeisA  Marriage 

as  Bigamy. 

The  earlier  cases  passing  on  the  question 
whether  cohabitation  under  a  foreign  mar- 
riage is  bigamy  are  reviewed  in  the  notes  to 
State  v.  Stuart,  as  reported  in  5  Ann.  Cas. 
963,  and  112  Am.  St.  Rep.  529;  and  State  v. 
Ray,  19  Ann.  Cas.  566.  The  present  note 
collates    the    more    recent    decisions. 

Where  the  crime  of  bigamy  is  defined  as 
consisting  in  a  second  marriage  during  the 
existence  of  the  first,  it  is  deemed  to  be  com- 
mitted when  and  where  the  second  marriage 
takes  place.  McBride  v.  Graeber,  16  Ga.  App. 
240,  85  S.  E.  86;  Johnson  v.  Com.  86  Ky.  122, 
5  S.  W.  365,  9  Am.  St.  Rep.  269;  Com.  v. 
Beckman,  42  Pa.  Co.  Ct.  577.  In  the  case 
last  cited  it  was  said:  "We  think  that  the 
offense  of  having  two  wives  at  one  and  the 
same  time  is  committed  only  at  the  time 
when  and  in  the  place  where  the  second  mar- 
riage occurs  and  the  second  wife  is  taken.  In 
the  case  at  bar  the  indictment  avers  that  the 
defendant's  marriage  with  Ella  Slifer  was 
lawful.  This  was  entered  into  at  Philadel- 
phiaj  and  is  the  only  marriage  in  which  the 
defendant  was  concerned  that  took  place  in 
this  county.  He  married  Minnie  Catharine 
Brown  at  Elkton,  Maryland.  If  he  had  done 
so  in  this  commonwealth,  he  would  have 
violated  our  law;  and,  had  the  offense  been 
committed  within  this  county,  he  might 
properly  have  been  indicted  here.  His  mis- 
deeds in  Maryland,  however,  cannot  be  pun- 
ished in  this  state;  and  his  cohabitation  in 
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this  county  with  the  woman  whom  he  wronged 
by  means  of  the  Maryland  marriage  ceremony 
is  not  bigamy  but  adultery." 

In  McBride  v.  Graeber,  supra,  the  court 
said:  ''The  defendant  in  this  case  pleaded 
guilty,  in  the  county  of  Wayne,  to  an  indict- 
ment for  bigamy,  alleged  to  have  been  com- 
mitted by  marrying  one  Bettie  Lou  Weaver  in 
the  state  of  Florida  and  county  of  Duval, 
and,  after  having  married  the  said  Bettie 
Lou  Weaver  in  the  state  of  Florida,  knowing 
that  his  lawful  wife  was  still  living,  by  co- 
habiting and  living  as  man  and  wife  with 
the  said  Bettie  Lou  W^eaver  in  the  county  of 
Wayne,  thus  knowingly  having  a  plurality  of 
wives  at  the  same  time.  It  appears,  from 
what  we  have  already  said,  that  in  some 
jurisdictions,  cohabiting  with  a  bigamous 
wife  is  placed  by  statute  on  the  same  plane 
as  the  act  of  going  through  a  bigamous  cere- 
mony of  marriage,  but  no  such  statute  ex- 
ists in  Georgia.  It  is  true  that  by  the  com- 
mon law  and  the  law  of  this  state,  a  mutual 
agreement  to  be  husband  and  wife,  made  by 
parties  able  to  contract,  and  followed  by 
cohabitation,  is  recognized  as  a  valid  mar- 
riage. Dale  v.  State,  88  Ga.  552,  15  S.  £. 
287;  Smith  v.  Smith,  84  Ga.  440,  11  S.  E. 
496,  8  L.R.A.  362;  Clark  v.  Cassidy,  64  Ga. 
662;  Drawby  v.  Hesters,  130  Ga.  161,  60  S. 
E.  451,  15  L.R.A,(X.S.)  190.  If  the  indict- 
ment had  alleged  that  the  defendant  con- 
tracted such  a  common -law  marriage  with 
his  bigamous  wife  in  the  county  of  W^ayne, 
and  this  allegation  had  been  sustained  by 
proof,  a  conviction  of  bigamy  possibly  might 
have  been  warranted  under  our  statutes  even 
though  one  of  the  parties  was  not  legally 
'able  to  contract,'  but  it  is  unnecessary  to 
pass  upon  that  question  in  this  case,  since  the 
indictment  above  referred  to  does  not  charge 
that  the  defendant  entered  into  a  common-law 
marriage  within  the  limits  of  the  county  of 
Wayne,  and  thereafter  cohabited  with  the 
person  with  whom  he  contracted  such  a  mar- 
riage, but  charge?  that  the  defendant,  while 
knowing  that  his  lawful  wife  was  still  living, 
did  cohabit  and  live  in  that  coimty  as  man 
and  wife  with  the  woman  to  whom  he  had 
been  married  in  the  state  of  Florida. 
Undoubtedly  the  defendant,  under  tlie  allega- 
tions of  the  indictment,  could  have  been  con- 
«ricted  under  a  charge  of  adultery,  or  adult- 
ery and  fornication  as  the  proof  may  have 
warranted,  but  it  appears  to  us  clear  that  the 
offense  of  bigamy,  as  defined  by  our  statutes, 
was  not  in  any  manner  charged  by  the  in- 
dictment." 

The  reported  case  holds  that  a  statute 
which  permits  a  prosecution  for  the  offense 
of  contracting  a  bigamous  marriage  to  be 
had  in  any  other  jurisdiction  is  invalid.  So 
in  People  v.  Price,  250  111.  109,  95  N.  E.  68, 
it  was  said  obiter:  "It  is  contended  on  be- 
half of  the  state  that  the  offense  for  which 


plaintiff  in  error  was  indicted  and  convicted 
was  tiie  bigamous  marriage  in  Kane  county » 
as  to  which  the  indictment  charges  that  the 
wife,  Ida,  was  then  alive,  and  that  the  true 
construction  of  our  statute  which  makes 
continued  cohabitation  an  offense  is  merely 
intended  to  give  the  court,  where  such  cohabi- 
tation occurs,  jurisdiction  of  the  offense  of 
bigamy  that  was  committed  when  the  mar- 
riage was  contracted  in  a  county  or  state 
other  than  that  in  which  the  prosecution 
occurs.  The  construction  contended  for,  in 
our  opinion,  if  allowed  to  prevail,  would  ren- 
der the  statute  open  to  a  constitutional  ob- 
jection. Clearly,  the  legislature  would  have 
no  power  to  make  an  act  committed  in  a 
foreign  state  or  country  a  felony  in  this 
state  simply  because  the  offender  might  be 
found  and  apprehended   here/' 

In  some  jurisdictions  the  statute  provides 
that  the  crime  shall  consist  in  an  unlawful 
second  marriage  or  in  a  cohabitation  pursuant 
to  such  a  marriage.  Such  an  enactment  is 
valid,  and  under  a  statute  of  that  kind  a 
prosecution  may  be  had  in  any  jurisdiction 
where  there  has  been  cohabitation  under  the 
bigamous  marriage.  People  v.  Price,  250 
111.  109,  95  N.  £.  68,  wherein  the  court  said: 
'There  is  no  doubt  of  the  power  of  the 
legislature,  for  the  protection  of  good  morals 
and  the  punishment  of  indecency,  to  make 
the  cohabitation  of  a  man  and  woman  begun 
under  a  bigamous  marriage  in  another  state 
or  country  a  felony  in  this  state,  and  a  prose- 
cution for  that  offense  must  be  begun  and 
carried  on  in  the  county  where  the  unlawful 
cohabitation  occurs.'' 

,  The  offense  of  unlawful  cohabitation  under 
a  bigamous  marriage  is  separate  and  distinct 
from  that  committed  by  entering  into  tliat 
marriage.  Keneval  v.  State,  107  Tenn.  581, 
64  S.  W.  897.  The  fact  that  the  first  wife  was 
alive  at  the  time  of  the  cohabitation  is  essen- 
tial under  the  Illinois  statute  and  must  be 
alleged.  People  v.  Price,  250  111.  109,  95 
N.  E.  68. 
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Agency  —  Proof    of    Relation  —  Owner* 
ship  of  Bank  Deposit. 

In  garnishment  proceedings  against  a  bank, 
the  evidence   is   held  to   warrant   a   finding 
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that  the  judgment  debtor  held  the  funds  in 
the  bank  as  agent  of  the  intervener  in  the 
proceedings. 

Tmsts  —  Establishment  by  Parol. 

An  express  trust  cannot  be  established  by 
parol  testimony. 

[See  116  Am.  St.  Rep.  776.] 

Same. 

A  resulting  trust  can  be  established  by 
parol,  as  it  results  by  operation  of  law,  and 
not  from  the  contract  of  the  parties. 

Resnltiag  Trust  —  Fnmisliliic  Purchase 
Money. 

A  trust  results  by  operation  of  law  in 
favor  of  one  wlio  furnishes  to  another,  not 
as  a  loan,  the  purchase  price  of  land  bought 
by  such  other,  who  takes  title  in  his  own 
name. 

[See  5  Ann.  Cas.  255;  12  Ann.  Cas.  805.] 

Proceeds  of  Property  Charged  with 
Trust. 

Where  a  party  furnished  the  purchase 
price  of  land  to  his  agent,  title  being  taken 
in  snch  agent's  name  for  convenience  under 
agreement  that  when  the  land  was  sold  the 
proceeds  should  belong  to  the  principal,  such 
proceeds,  though  deposited  by  the  agent  in 
bank  in  his  own  name,  belong  to  the  prin- 
cipal. 

QarnishBiemt  —  Property  Subjeot  -« 
Banh  Deposit  in  Name  of  Debtor^ 
Debtor  Agent  for  Owner. 

Money  deposited  in  bank  by  a  judgment 
debtor  as  agent  for  a  third  person  cannot  be 
reached  by  garnishment  proceedings  by  the 
judgment  cr^itor,  who  did  not  extend  credit 
on  faith  of  the  deposits  being  the  agent's. 

[See  note  at  end  of  this  ease.] 

Same. 

In  garnishment  proceedings  by  a  judgment 
creditor  against  a  bank  having  on  deposit 
funds  of  the  judgment  debtor,  held  by  the 
latter  as  agent  for  a  third  person,  the  evi- 
dence is  held  to  warrant  the  conclusion  that 
the  transaction  between  the  judgment  debtor 
and  his  principal,  resulting  in  the  deposit  of 
the  funds  in  the  debtor's  name,  was  conducted 
in  good  faith. 

[See  note  at  end  of  this  case.] 

Pleading  —  Interrention  by  Owner  of 
Garnished  Funds  —  Plea  Snffloient. 

In  garnishment  proceedings  to  reach  funds 
deposited  in  bank  by  the  judgment  debtor, 
the  plea  of  the  intervener,  stating  that  the 
funds  held  by  the  garnishee  bank  were  not 
its  depositor's  property,  but  that  they  were 
the  intervener's  property,  is  a  sufficiently 
definite  allegation  touching  the  ownership  of 
the  fimds,  which  did  in  fact  belong  to  the 
intervener,  the  depositor  having  their  cus- 
tody as  his  agent,  it  being  unnecessary  to 
set  out  the  evidence  upon  which  the  inter- 
vener's claim  of  ownership  was  based. 

Same. 

In  garnishment  proceedings  to  reach  funds 
deposited  in  bank  in  the  name  of  the  judg- 
ment debtor,  the  intervener's  plea  that  the 
funds  held  by  the  garnishee  were  not  the 
depositor's  property,  but  the  property  of  the 


intervener,  is  a  statement  of  fact,  and  not  a 
statement  of  a  legal  conclusion. 

Appeal  from  Circuit  Court,  Benton  county : 
Maples,  Judge. 

Actions  by  Home  Land  and  Loan  Company 
and  by  Benton  County  Hardware  Company, 
plaintiffs,  against  J.  F.  Powell,  defendant. 
Farmers*  State  Bank  of  Rogers,  garnishee^ 
and  E.  A.  Routh,  intervener.  Judgment  for 
intei-vener.  Plaintiffs  appeal.  The  facte  are 
stated  in  the  opinion.    Affirmed. 

W.  N.  Jvie  for  appellants. 
John  R,  Duty  for  appellee. 

[361]  McCuLLOCH,  C.  J.— Each  of  the  two 
appellants.  Home  Land  &  Loan  Company,  and 
Benton  County  Hardware  Company,  recov- 
ered a  judgment  at  law  against  J.  T,  Powell 
for  money  due  on  contract,  and  each  caused, 
to  be  issued  and  served  a  writ  of  garnish- 
ment on  the  Farmers  State  Bank  of  Rogers^ 
each  of  the  writs  being  issued  upon  allega- 
tions to  the  effect  that  the  garnishee  had 
money  of  J.  T,  Powell  on  deposit  and  was 
indebted  to  him.  The  garnishee  filed  an  an- 
swer stating  that  it  had  on  deposit  to  the 
credit  of  J.  T.  Powell  the  sum  of  $1,466.93 
and  was  therefore  indebted  to  him  in  that 
sum.  Appellee,  E.  A.  RoUth,  intervened  in 
each  of  the  garnishment  proceedings  and  filed 
a  plea  stating  that  the  sum  of  money  in  tlie 
hands  of  the  garnishee  to  the  credit  of  J.  T. 
Powell  was  not  the  property  of  Powell,  but 
was  the  property  of  the  intervener,  and  not 
subject  to  garnishment  or  other  process  for 
the  debts  due  from  the  defendant  Powell. 
The  two  cases  were  consolidated  and  tried 
together  before  the  court  sitting  as  a  jury, 
and  the  court  found  in  favor  of  the  appellee, 
as  intervener  in  the  action,  and  discharged 
the  garnishee. 

The  evidence  adduced  at  the  trial  tends  U> 
establisli  the  fact  that  the  funds  deposited  in 
the  bank  to  the  credit  of  the  defendant  Pow- 
ell were  derived  from  the  sale  of  a  tract  of 
land  in  Benton  County  by  Powell  to  one 
Thompson,  and  that  said  land,  when  origin- 
ally purchased  by  Powell,  was  paid  for  by 
appellee  Routh,  upon  an  express  agreement 
that  Powell  was  acting  as  agent  of  appellee 
in  the  purchase  and  was  to  take  the  title  in 
his  own  name  for  convenience,  and  that  when 
the  land  should  be  sold  the  funds  should  be 
accounted  for  as  the  property  of  appellee 
[362]  Routh.  In  other  words,  the  testimony 
is  that  the  appellee  furnished  the  money  with 
which  to  buy  the  land;  that  Powell  acted  a*i 
his  agent,  taking  the  title  in  his  own  name, 
and  that  he  deposited  same  upon  appellee's 
direction  and  held  the  money  as  agent  for 
the  latter.     During  the  time  that  the  land 
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was  held  in  the  name  of  Powell  he  occupied 
the  same,  but  the  testimony  shows  that  it 
was  under  an  agreement  with  appellee  to  pay 
rent.  The  land  was  sold  to  Thompson  for  a 
consideration  of  $1,500,  of  which  he  paid 
$185  in  cash  and  gave  liis  note  for  $200  and 
transferred  a  note  of  a  Mrs.  Vandover  for 
$1,115  and  accrued  interest,  which  was  se- 
cured by  a  mortgage  on  another  tract  of  land 
which  Thompson  had  sold  to  Mrs.  Vandover. 
Powell  sold  and  transferred  Thompson's  note 
for  $200,  and  testified  that  this  was  done 
under  the  direction  of  appellee.  Mrs.  Van- 
dover paid  the  amount  of  her  note  into  the 
bank  to  be  placed  to  the  credit  of  Powell 
when  he  should  satisfy  the  mortgage.  All  of 
the  money  was  placed  in  the  bank  as  a  gen- 
eral deposit  to  Powell's  credit,  and  in  the 
aggregate  amounted  to  the  sum  set  forth  in 
the  garnishee's  answer.  The  writs  of  gar- 
nishment were  sued  out  and  served  two  or 
three  days  after  the  money  was  placed  to 
the  credit  of  Powell.  As  soon  as  the  monev 
was  placed  there,  or  at  least  the  amount 
paid  over  by  Mrs.  Vandover,  Powell  gave 
appellee  a  check  for  $1,175,  and  appellee  sent 
it  to  his  bank  in"  another  town  for  collection 
and  credit,  but  the  garnishment  was  served 
before  the  money  could  be  collected.  Appel- 
lee and  Powell  each  testified  that  the  remain- 
der of  the  money  in  the  bank  was  left  there 
to  Powell's  credit,  at  appellee's  request,  for 
use  by  appellee  subsequently  for  another 
purpose. 

This,  in  substance,  is  the  state  of  facts  to 
which  the  proof  of  appellee  was  directed,  and 
it  is  sufficient  to  warrant  a  finding  that  those 
were  the  facta  in  the  case,  and  that  Powell 
held  the  funds  as  agent  of  appellee  Kouth. 
The  question  in  the  case  is,  therefore,  wheth- 
er under  those  facts  are  found  by  the  court 
the  funds  were  subject  to  garnishment  for 
the  debt  of  Powell. 

[363]  (1)  It  is  contended  in  the  first  place 
that  the  court  erred  in  allowing  oral  testi- 
mony tending  to  establish  the  fact  that  Pow- 
ell  held  the  title  as  trustee  for  appellee 
Routh.  Counsel  for'  appellants  bane  their 
contention  upon  the  well-established  rule  that 
an  express  trust  cannot  be  established  by 
parol  testimony.  They  fail,  however,  to  take 
into  consideration  the  nature  of  a  resulting 
trust,  and  the  fact  that  such  trust  can  be 
established  by  parol,  as  it  results  by  opera- 
tion of  law  and  not  from  the  contract  of  the 
parties.  Appellee  furnished  the  money  for 
the  purchase  of  the  land  and  a  trust  resulted 
in  his  favor.  It  was  not,  according  to  the 
evidence,  a  loan  of  money  to  Powell,  but  a 
payment  of  the  price  of  the  land,  the  title 
to  which  was  conveyed  to  Powell.  But  even 
if  there  were  any  doubt  on  that  score,  the 
fact  remains  that  according  to  the  proof 
Powell   held  this  particular  fund,  which  he 


derived  from  the  sale  of  the  land,  as  the 
agent  of  appellee.  It  was  not  a  debt  of 
Powell  to  appellee,  nor  was  the  attempt  to 
pay  it  over  to  appellee  a  donation,  but  the 
money  was  held  by  Powell  as  agent  In  dis- 
charge of  his  obligation  to  account  to  appel- 
lee. Under  those  circumstances,  the  money 
was  really  the  property  of  appellee,  though 
it  was  on  deposit  in  the  name  of  Powell,  his 
agent. 

(2)  There  is  abundant  authority  to  sus- 
tain the  contention  of  counsel  for  appellee 
that  ''money  deposited  in  a  bank  by  a  party 
as  agent  of  the  principal  defendant  cannot 
be  reached  by  garnishment  proceedings  by  a 
creditor  of  such  agent."    20  Cyc.  1022. 

The  case  of  Morrill  v.  Raymond,  28  Kan. 
415,  42  Am.  Rep.  167,  is  directly  in  point. 
There  certain  funds  were  paid  over  by  Speer 
&  Co.  to  their  agent,  Orth,  to  be  used  in  pur- 
chasing corn,  and  the  latter  deposited  the 
money  in  bank  in  his  own  name  to  be  checked 
out  as  he  made  purchases  of  corn  for  his 
principal.  There  was  an  attempt  to  reacli 
the  funds  by  garnishment  issued  at  the  in- 
stance of  Orth's  creditors,  and  the  court  held 
that  the  money  was  not  subject  to  garnish- 
ment for  the  debt  of  Orth,  notwithstanding 
[364]  the  faet  that  the  fuilds  stood  as  a 
general  deposit  in  his  name. 

The  Supreme  Court  of  Kansas,  in  disposing 
of  the  case,  said:  "The  money  on  deposit 
was  Speer  &  Co.'s,  not  Orth's.  ...  A 
creditor  of  Orth,  therefore,  was  not  entitled 
either  by  attachment  or  garnishment  to  have 
the  deposit  in  the  bank  held  by  Orth  as  a 
fund  for  the  use  and  as  the  property  of 
Speer  &  Co.  applied  to  the  payment  of 
Orth's  debts.  Orth  had  no  right  to  apply 
this  fund  in  whole  or  in  part,  to  pay  or 
reduce  the  judgment  of  Raymond  against 
him,  and  the  judgment  creditor  stood  in  no 
better  position  than  the  depositor. 
If  the  claim  of  Raymond  had  accrued  oti<^- 
inally  upon  the  faith  and  credit  that  the 
money  on  deposit  was  Orth's  individual  prop- 
erty, another  and  a  different  question  would 
be  presented  for  adjudication;  but  this  we 
find  to  be  distinctly  and  fully  negatived  by 
the  fact  that  Raymond's  judgment  was  ob- 
tained long  prior  to  the  deposit." 

8o  it  can  be  said  in  this  case  that  the 
evidence  does  not  show  that  the  credit  w?i« 
extended  by  appellants  on  the  faith  of  the 
money  deposited  being  the  property  of  Pow- 
ell, and  the  evidence  warrants  the  conclusion 
reached  by  the  trial  court  that  the  transac- 
tion was  conducted  in  good  faith. 

(3)  The  question  was  decided  in  the  same 
way  by  the  Supreme  Court  of  Washington  in 
the  case  of  Mlarx  v.  Parker,  9  Wash.  473,  37 
Pac.  675.  43  Am.  St.  Rep.  849,  where  it  was 
said:  **It  is  a  general  rule  in  garnishment 
that  the  plaintiff  can  obtain  no  greater  bene- 
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ficial  relief  against  the  garnishee  than  the 
judgment  debtor  would  be  entitled  to,  and 
that  if  the  debtor's  recovery  would  be  limited 
to  a  mere  legal  title,  without  beneficial  in- 
terest or  right  of  enjoyment  in  himself,  the 
proceeding  must  fail.  A  judgment  creditor 
cannot  have  the  debt  satisfied  out  of  prop- 
ertv  held  in  trust  for  another,  no  matter  how 
completely  his  debtor  may  have  exercised  ap- 
parent ownership  over  it,  unless  it  was  upon 
the  faith  of  such  ownership  that  the  credit 
was  given.  .  .  .  Therefore,  if  the  deposit 
in  the  bank  was,  in  equity,  the  property  of 
the  city,  although  it  [365]  stood  in  Parker's 
name,  respondents  had  no  right  to  a  judg- 
ment against  the  garnishee." 

See  also  to  the  same  effect,  Jones  v.  North 
Liberties  Bank,  44  Pa.  St.  253;  Ingersoll  v. 
First  Nat.  Bank,  10  Minn.  396;  Des  Moines 
Cotton  Mill  Co.  v.  Cooper,  93  la.  664,  61  N. 
W.  1084.  It  follows,  therefore,  that  the  trial 
court  was  correct  in  holding  that  the  funds 
were  not  subject,  to  garnishment  for  the  debt 
of  Powell. 

(4)  Another  contention  is  that  the  court 
erred  in  overruling  the  motion  of  appellants 
to  require  the  intervener  to  make  his  plea 
more  definite  and  certain.  The  plea  did  in 
fact  state  that  the  funds  held  by  the  gar- 
nishee were  not  the  property  of  Powell,  but 
that  the  same  were  the  property  of  the  inter- 
vener, and  that  was,  we  think,  a  sufficiently 
definite  allegation  concerning  the  ownership 
of  the  property.  It  was  unnecessary  to  set 
out  in  the  plea  the  evidence  upon  which  the 
intervener's  claim  of  ownership  was  based. 
All  that  was  necessary  was  that  the  fact  be 
stated  that  the  funds  were  the  property  of 
the  intervener.  That  was  a  statement  of  fact 
and  not  a  statement  of  a  legal  conclusion. 

Affirmed. 


NOTE. 

Money  StanclliiK  tm  Name  of  Debtor 
but  BeloAginK  to  Tbird  PeTBon  am 
Reaobable  im  Garaisbmemt  Prooeed- 

This  note  is  intended  to  Include  only  those 
cases  in  which  the  question  of  the  liability 
to  garnishment  of  money  standing  in  the 
name  of  a  debtor  but  which  in  fact  belongs 
to  other  persons,  is  determined ;  that  is,  cases 
in  which  to  all  outward  appearances  the 
money  does  in  fact  belong  to  the  debtor. 
Cases  dealing  with  the  right  to  garnish 
money  which  is  held  with  some  indication 
that  the  debtor  holds  it  in  a  fiduciary  capac- 
ity, such  as  a  deposit  in  bank  in  the  name 
of  the  debtor  as  "agent"  or  the  like,  are 
excluded. 

Wliile  proof  by  an  attaching  creditor  that 
money  has  been  deposited  by  the  debtor  in 


his  own  name  in  bank  and  has  been  drawn 
on  by  his  individual  check  establishes  a 
prima  facie  case  of  ownership  in  the  debtor 
rendering  the  deposit  liable  to  garnishment 
at  the  instance  of  his  creditors  (Boatmen's 
Sav,  Bank  v.  Overhall,  16  Mo.  App.  510, 
affirmed  in  90  Mo.  410,  3  S.  W.  64),  it  is 
generally  held  that  although  money  may 
have  been  deposited  or  intrusted  to  others  by 
the  debtor  as  his  own,  where  it  appears  that 
the  money  in  fact  belongs  to  a  third  person, 
it  cannot  be  subjected  to  garnishment  for 
the  debts  of  the  person  so  depositing  or  in- 
trusting it  to  others.  Reynolds  v.  Smith,  7 
Mackey  (D.  C.)  27;  Elzy  v.  Morrison,  180 
111.  App.  711;  Packer  v.  Crary,  121  la.  388, 
96  N.  W.  870;  Morrill  v.  Raymond,  28  Kan. 
416,  42  Am.  Rep.  167;  Merrill  v.  Norfolk 
Bank,  19  Pick.  (Mass.)  32;  Frank  v.  Kurtz, 
4  Pa.  Super.  Ct.  233;  Farmers'  etc.  Nat. 
Bank  v.  King,  57  Pa.  St.  202,  98  Am.  Dec. 
215;  Marx  v.  Parker,  9  Wash.  473,  37  Pac. 
675,  43  Am.  St.  Rep.  849.  And  see  the  re- 
ported case.  See  also  Hearn  v.  Foster,  21 
Tex.  401.  In  Marx  v.  Parker,  supra,  the 
rule  was  stated  as  follows:  '^It  is  a  general 
rule  in  garnishment  that  the  plaintiff  caa 
obtain  no  greater  beneficial  relief  against  the 
garnishee  than  the  judgment  debtor  would 
be  entitled  to,  and  that  if  the  debtor's  recov- 
ery would  be  limited  to  a  mere  l^al  title 
without  beneficial  interest  or  right  of  enjoy- 
ment in  himself  the  proceeding  must  fail.  A 
judgment  creditor  cannot  have  his  debt  satis- 
fied out  of  property  held  in  trust  for  another, 
no  matter  how  completely  his  debtor  may 
have  exercised  apparent  ownership  over  it, 
unless  it  was  upon  the  faith  of  such  owner- 
ship that  the  credit  was  given."  In  Packer 
V.  Crary,  121  la.  388,  96  N.  W.  870,  it  ap- 
peared that  funds  of  a  principal  had  been 
deposited  by  the  agent  in  his  own  name  with 
nothing  to  indicate  that  the  money  was  not 
his  property,  and  were  subsequently  attached 
in  garnishment  proceedings  against  the  bank. 
The  court  holding  that  the  funds  were  not 
subject  to  garnishment  by  the  creditors  of 
the  agent  said:  "The  plaintiffs  acquired  no 
higher  right  by  virtue  of  the  garnishment 
under  their  attachment  proceeding  than  that 
of  their  debtor,  and  if  Crary  was  not  entitled, 
as  against  intervener,  to  the  money  remain- 
ing in  the  bank  to  Crary's  credit,  after  inter- 
vener had  asserted  and  established  his  claim 
thereto,  then  plaintiffs  have  no  right  to  the 
same  fund  by  virtue  of  the  garnishment  pro^ 
ceeding.  ...  No  creditor  of  Crary,  with- 
out any  lien  or  claim  as  to  this  specific  fund, 
had  a  right  to  appropriate  it  to  the  payment 
of  Crary's  debts,  as  against  the  conclusive 
proof  that  the  fund  did  not  belong  to  Crary 
at  all,  but  belonged  to  some  one  else."  In 
Farmers',  etc.  Nat.  Bank  y.  King,  57  Pa.  St. 
202,  98  Am.  Dec.  215,  it  appeared  that  an 
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agent  had  deposited  funds  of  his  principal 
with  his  own  funds  in  a  bank  and  that  cred- 
itors of  the  agent  had  garnished  the  bank 
for  his  deposit,  which  included  not  only  the 
fund  of  the  plaintiff  but  also  of  other  prin- 
cipals. After  garnishment  the  principal  de- 
manded so  much  of  the  fund  as  represented 
the  deposit  of  his  money.  Holding  that 
he  was  entitled  to  recover  the  money,  the 
court  said:  "A  deposit  in  bank,  then,  does 
not  change  the  property  in  trust  funds  de- 
posited by  a  trustee.  The  depositor  may  be- 
come a  creditor  of  the  bank,  but  he  holds 
the  contract  in  trust  as  he  held  the  nwney 
before.  It  is  not  applicable  to  the  payment 
of  his  debts  to  a  general  creditor.  And  a 
creditor  who  attaches  the  debt  due  from  the 
bank  to  him  can  be  in  no  better  condition 
than  the  depositors.  At  most  he  becomes  a 
statutory  assignee  of  a  naked  legal  right, 
with  the  beneficial  ownership  in  another." 

In  Elgy  V.  Morrison,  180  111.  App.  711,  it 
appeared  that  a  chattel  mortgagor  sold  the 
mortgaged  property  without  the  knowledge 
or  consent  of  the  mortgagee,  and  deposited 
the  proceeds  in  bank  to  his  general  credit. 
Holding  that  the  mortgagee  might  intervene 
in  an  action  against  the  mortgagor  and  gar- 
nishment proceedings  against  the  bank,  and 
prove  that  the  money  deposited  in  the  name 
of  the  mortagor  defendant  belonged  in  reality 
to  him,  the  court  said:  ''The  mortgage  to 
Morrison  upon  this  stock  was  a  subsisting 
lien  and  the  stock  was  sold  by  Elzy  without 
the  consent  of  Fred  Morrison,  Morrison  was 
entitled  to  be  paid  the  amount  due  him  from 
Elzy.  While  the  mortgage  lien  was  upon  the 
property,  upon  a  fraudulent  sale  of  the  prop- 
erty, if  the  property  could  be  regained  or 
identified,  the  mortgagee  would  have  a  right 
to  proceed  against  the  property,  but  he  is  not 
limited  to  this  remedy,  he  would  also  have  a 
right  to  proceed  against  any  person  assisting 
or  aiding  in  the  conversion  of  this  property 
into  money,  and  in  equity  if  the  fund  can  be 
identified  to  follow  the  fund.  To  hold  that  he 
could  not  follow  the  fund  where  the  same  was 
capable  of  being  followed  and  ascertained, 
would  be  to  permit  the  fraudulent  act  of  the 
mortgagor  to  destroy  the  lien  and  perhaps 
defeat  a  recovery  by  the  mortgagee,  and  we 
are  satisfied  that  the  general  rule  in  equity 
is  that  where  a  fund  can  be  followed  and 
recovered    the   mortgagee    is   entitled    to    do 
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However,  it  has  been  held  that  if  the  cred- 
itor's claim  accrued  originally  on  the  faith 
and  credit  that  the  money  was  the  agent's 
individual  property  a  different  question  is 
presented.  Morrill  v.  Raymond,  28  Kan.  415, 
42  Am.  Rep.  167;  Marx  v.  Parker,  9  Wash. 
473,  37  Pac.  675,  43  Am.  St.  Rep.  849.  And 
see  the  reported  case. 


While  money  deposited  in  bank  or  intrust- 
ed to  another  may  be  saved  from  garnishment 
by  the  principaf  or  cestui  que  trust  interven- 
ing and  proving  his  claim  to  the  funds,  the 
debtor  himself  cannot  make  the  defense  that 
the  property  belongs  to  another.  Reynolds  v. 
Smith,  7  Mackey  (D.  C.)  27;  South  Bend 
First  Nat.  Bank  v.  Gandy,  11  Neb.  431,  9 
N.  W.  566.  The  rule  was  stated  in  Reynolds 
V.  Smith,  supra,  as  follows:  "It  appears 
to  be  well  settled  that  while  a  debtor  hav- 
ing funds  deposited  in  his  own  name  in 
bank,  which  really  belong  to  another  per- 
son, are  not  absolutely,  by  force  of  the  fact 
of  having  been  so  deposited  in  his  own 
name,  subject  to  the  right  of  the  depositor's 
creditors,  yet  the  question  always  is  who 
shall  be  the  party  by  whose  instrumentality 
they  shall  be  exempted.  Prima  facie  they  are 
the  funds  of  the  debtor,  being  deposited  in 
his  name.  While  it  is  perfectly  true  that 
his  creditor  mav  follow  those  funds,  or 
rather,  his  cestui  que  trnst,  the  man  in  whose 
behalf  he  has  deposited  the  funds  may  come 
in  and  vindicate  his  title  to  them,  and  claim 
them,  and  that  the  creditors  of  the  party 
whose  funds  are  attached  can  have  no  better 
right  to  the  funds  than  the  debtor  himself, 
yet  the  proper  person  must  come  into  court 
for  the  purpose  of  asserting  that  right.  Pub- 
lic policy  forbids  the  debtor  himself,  who  has 
deposited  the  funds  in  his  own  name,  from 
setting  up  the  pretense  that  he  holds  them 
as  trustee  for  another.  If  the  party  for 
whom  he  is  trustee  comes  in,  intervenes  in 
the  case  by  way  of  claim  of  property,  or 
other  suggestion,  and  demands  the  funds  as 
his,  and  provides  in  point  of  fact  that  they 
are  his  by  tracing  the  identity  of  the  funds, 
although  covered  up  with  the  name  of  the 
debtor,  the  court  will  withdraw  its  hand  and 
allow  the  true  owners  to  take  the  funds.  But 
public  policy  forbids  us  to  receive  a  sugges- 
tion of  that  sort  from  the  debtor,  for  the 
debtor  himself,  the  very  next  day,  may  re- 
sume the  control  which  he  had  as  between 
him  and  the  garnishee  over  the  funda  and 
defeat  both  the  attaching  creditor  and  hia 
own  cestui  que  trust."  In  Jackson  v.  U.  S. 
Bank,  10  Pa.  St.  61,  it  was  held  that  a  hank 
paying  money  to  a  depositor  after  notice-  of 
garnisliment  proceedings  had  been  served  on 
it  could  not  escape  liability  by  asserting  that 
the  funds  belonged  to  a  third  person,  where 
such  third  person  did  not  appear  and  made 
no  claim  to  the  money.  And  in  Frank  ▼. 
Kurtz,  4  Pa.  Super.  Ct.  233,  it  was  held  tliat 
where  an  insurance  agent  depositing  monej 
belonging  to  his  principal  in  his  own  name 
was  sued  and  the  bank  garnished,  whereupon 
he  settled  with  the  principal,  neither  he  nor 
the  bank  could  defeat  the  garnishment  by 
setting  up  title  in  the  insurance  company. 
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Oklahoma  Supreme  Court — June  16,  1914. 
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New  Trial  —  Reoonsideration  of  Denial 
—  After  Expiration  of  Term. 

A  writ  of  prohibition  will  issue  to  pre- 
Tent  a  trial  court  from  reconsidering  its-  or- 
der denying  a  new  trial  on  a  motion  or  peti- 
tion for  a  new  trial  and  rehearing  the  same 
after  the  expiration  of  the  trial  term,  since 
such  action  is  an  unauthorized  application 
of  judicial  force  and  is  void. 

[See  note  at  end  of  this  case.] 


The  office  of  a  motion  for  a  new  trial  and 
of  a  petition  for  a  new  trial  is  the  same; 
and  a  motion  for  a  new  trial  to  review  the 
order  of  the  court  denying  such  motion  or 
petition  is  unauthorized  by  statute  and  un- 
necessary, and  does  not  have  the  effect  of 
extending^  the  time  within  which  the  trial 
court  can  reconsider  its  order  denying  a  peti- 
tion for  a  new  trial  beyond  the  term  at 
which  the  same  was  made. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Original  petition  for  writ  of  prohibition. 
Lula  Owen,  plaintiff,  and  District  of  Okla- 
homa, in  and  for  Thirteenth  Judicial  District 
of  Oklahoma  et  al.,  defendants.  The  facts 
are  stated  in  the  opinion.    Wbit  issuied. 

F.  E.  Riddle  for  plaintiff. 

Shartelj  Keaton  d  "Wells  for  defendants. 


[443]  Bleakmore,  J. — ^This  matter  comes 
before  this  court  upon  an  original  petition 
for  writ  of  prohibition  to  be  issued  against 
the  district  court  of  Oklahoma  county  and 
Hon.  George  W.  Clark,  judge  thereof  presid- 
ing. In  substance,  it  is  alleged  in  the  peti- 
tion: That  the  plaintiff,  in  December,  1910, 
filed  her  petition  in  the  district  court  of 
Oklahoma  county  declaring  upon  a  contract 
of  insurance  in  the  sum  of  $5,000  and  interest. 
Issues  were  joined  on  said  petition,  and  said 
cause  came  on  for  final  trial  before  the  re- 
spondent, Hon.  GJeorge  W.  Clark,  on  the  20th 
day  of  October,  1911,  resulting  in  a  judgment 
for  $.5,246.65  for  the  plaintiff.  A  copy  of 
said  judgment  is  attached  as  an  exhibit  to 
the  petition.  That  on  the  4th  day  of  Decem- 
ber, 1911,  the  Continental  Casualty  Company, 
defendant  in  said  cause,  filed  its  motion  for 
a  new  trial,  and  the  same  came  on  regularly 
for  hearing,  which  was  by  the  court  denied 
and  exceptions  taken.    That  petition  in  error 
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was  prosecuted  to  this  court,  and  that  on  the 
4th  day  of  April,  1913,  an  opinion  was  filed 
in  this  court  affirming  the  judgment  of  the 
trial  court.  That  a  petition  for  rehearing 
was  filed,  which  was  denied,  and  mandate  of 
this  court  was  issued.  Tliat  in  February, 
1912,  and  while  said  original  cause  wan  in 
progress  of  appeal  to  this  court,  the  Continen- 
tal Casualty  Company,  defendant  in  said 
cause,  filed  its  application  in  the  district 
court  of  Oklahoma  county  for  a  new  trial, 
on  the  ground  of  newly  discovered  evidence. 
That  said  application  for  new  trial  was  heard 
on  the  13th  day  of  March,  1912,  and  the 
matter  taken  under  advisement  until  the  6th 
day  of  April,  1912,  when  an  order  was  made 
by  the  court  denying  said  application.  After 
the  court  made  the  order  denying  the  applica- 
tion for  a  new  trial,  the  petitioner  therein, 
Continental  Casualty  Company,  filed  its 
formal  motion  for  a  new  trial,  praying  that 
the  order  denying  its  application  for  a  new 
trial  be  vacated  and  a  rehearing  had  thereon 
for  the  alleged  causes: 

"(1)  Said  finding  and  judgment  are  not 
sustained  by  sufficient  evidence.  (2)  Said 
finding  and  jitdgment  are  contrary  to  law  and 
to  the  weight  of  the  evidence.  (3)  Errora 
of  law  occurring  at  the  trial  and  duly  ex- 
cepted to  by  said  plaintiff  at  the  time/' 

[444]  Ko  action  was  taken  on  this  motion, 
except  to  continue  the  same  from  term  to 
term  for  a  period  of  a  year  or  more,  and  un- 
til after  the  affirmance  of  the  original  judg- 
ment in  this  court  and  issuance  of  mandate 
thereon.  The  answer  defendants  filed  in  this 
cause  admits,  substantially,  the  facts  alleged 
in  said  petition,  and  sets  forth  copies  of  its 
application  for  a  new  trial  upon  newly  dis- 
covered evidence,  with  the  exhibits  attached, 
and  the  aliswer  of  plaintiff  to  said  petition 
for  a  new  trial  in  the  district  court,  together 
with  the  rulings  of  said  court  thereon.  On 
May  31,  1913.  over  the  protest  of  the  plain- 
tiff, Lula  Owen,  that  the  district  court  had 
no  further  jurisdiction  in  said  matter,  the 
court  entered  its  order  attempting  to  set 
aside  and  vacate  the  order  theretofore  entered 
in  April,  1912,  denying  the  petition  for  new 
trial,  and  unless  prohibited  will  proceed  fur- 
ther in  said  cause,  and  again  hear  said  appli- 
cation for   a  new  trial. 

Did  the  district  court  of  Oklahoma  county 
lose  jurisdiction  to  act  further  in  said  pro- 
ceeding  after  the  term  at  which  the  petition 
for  new  trial  was  heard  and  denied?  In  de- 
termining this  question  we  must  take  into 
consideration  the  question  as  to  whether  the 
petition  of  the  defendant  the  Continental 
Casualty  Company  for  a  new  trial  and  the 
proceeding  thereon  in  the  district  court  con- 
stitute an  action  or  a  special  proceeding,  and 
whether  a  motion  for  a  new  trial  thereof  was 
a  necessary  prerequisite  to  a  review  of  such 
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proceeding  in  this  court,  provided  by  statute. 
And  in  this  connection  it  will  be  pertinent 
to  ascertain:  (1)  Whether  or  not  said  peti- 
tion for  a  new  trial  comes  within  the  statu- 
tory provision  defining  a  petition  as  a  plead- 
ing; (2)  whether  said  petition  is  a  pleading 
such  as  is  defined  and  contemplated  by  the 
statute;  (3)  were  the  proceedings  had  there- 
on a  **triar*  within  the  meaning  of  that  term 
as  defined  by  the  statute;  and  (4)  did  the 
action  of  the  court  denying  the  prayer  of  said 
petition   constitute   a   judgment? 

^'An  action  is  an  ordinary  proceeding  in  a 
court  of  justice  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  protec- 
tion of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  of  a  public 
offense."  (Section  5536,  Comp.  Laws  1909 
[sec.  4644,  Rev.  Laws  1910].) 

[445]  "Every  other  remedy  is  a  special  pro- 
ceeding." (Section  6537,  Comp.  Laws  1909 
[sec.   4646,   Rev.  Laws   ]910].) 

The  proceeding  in  the  district  court  was 
begun  under  section  5829,  Comp.  Laws  1909 
(sec.  5037,  Rev.  Laws  1910),  which  is  as 
follows : 

"Where  the  grounds  for  a  new  trial  could 
not,  with  reasonable  diligence,  have  been  dis- 
covered before,  but  are  discovered  after  the 
term  at  which  the  verdict,  report  of  referee 
or  decision  was  rendered  or  made,  the  appli- 
cation may  be  made  by  petition,  filed  as  in 
other  cases,  not  later  than  the  second  term 
after  discovery,  on  which  a  summons  shall 
issue,  be  returnable  and  served,  or  publication 
made,  as  prescribed  in  section  5614.  The 
facts  stated  in  the  petition  shall  be  considered 
as  denied  without  answer,  and  if  the  sei'vice 
shall  be  complete  in  vacation,  the  case  shall 
be  heard  and  summarily  decided  at  the  en- 
suing term,  and  if  in  term,  it  shall  be  heard 
and  decided  alter  the  expiration  of  twenty 
days  from  such  service.  The  case  shall  be 
placed  on  the  trial  docket,  and  the  witness 
shall  be  examined  in  open  court,  or  their 
depositions  taken  as  in  other  cases;  but  no 
such  petition  shall  be  filed  more  than  one 
year  after  the  final  judgment  was  rendered." 

In  Magi  11  v.  Lyman,  6  Conn.  59,  speaking  of 
a  petition  for  new  trial,  it  is  said: 

"But  it  is  a  singular  termination  of  a 
cause  when  neither  party  recovers  anything 
but  the  bootless  privilege  of  further  litiga- 
tion. A  suit  or  action  is  a  legal  demand  of 
one's  right;  but  a  petition  for  a  new  trial, 
like  a  motion  for  the  same  object,  is  not  an 
action.  It  demands  nothing,  but  simply  asks 
permission  to  review  a  cause  already  decided, 
which  the  court  may  award  of  their  own 
accord,  if  satisfied  that  justice  has  not  been 
done." 

Section  5825,  Comp.  Laws  1909  (sec.  5033, 
Rev.  Laws  1910),  defines  new  trial,  and  pro- 
vides that: 


"The  former  verdict,  report,  or  decision 
shall  be  vacated,  and  a  new  trial  granted,  on 
the  application  of  the  party  aggrieved,  for 
any  of  the  following  causes,  affecting  mate- 
rially the  substantial  rights  of  such  party: 
.  .  .  Second,  misconduct  of  the  jury  or 
prevailing    party;  .      .      seventh,   newly 

discovered  evidence,  material  for  the  party 
applying,  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at 
the  trial." 

[446]  By  section  5828,  Comp.  Laws  1909 
(sec.  5036,  Rev.  Laws  1910),  the  application 
must  be  made  by  motion,  upon  written 
grounds  filed  at  the  time  of  making  the  mo- 
tion. 

And  section  6827,  Comp.  Laws  1909  (sec 
5035,  Rev.  Laws  1910 ) ,  provides  that  such 
application  must  be  made  at  the  term  the 
verdict,  report,  or  decision  is  rendered,  and 
except  for  the  cause  of  newly  discovered  evi- 
dence shall  be  within  three  days  after  the 
verdict  or  decision  was  rendered,  unless  un- 
avoidably  prevented. 

It  seems  that  the  only  difference  made  by 
the  statute  in  the  procedure  requisite  to  an 
application  for  a  new  trial  at  the  term  at 
which  the  verdict  or  decision  was  rendered, 
and  thereafter  is  that  in  the  first  instance  the 
same  must  be  presented  to  the  trial  court  at 
the  same  term  and  within  three  days,  unless 
unavoidably  prevented,  and  that  in  the  second 
it  may  be  presented  upon  the  same  grounds 
not  later  than  the  second  term  after  the  dis- 
covery, and  not  after  the  expiration  of  one 
year  after  the  time  the  final  judgment  was 
rendered.  There  is  no  difference  as  to  method 
of  the  hearing,  except  that  in  the  latter  in- 
stance the  court  is  authorized  to  hear  evidence 
of  witnesses  in  open  court  or  by  way  of  depo- 
sitions. The  decision  of  the  court,  in  either 
instance,  results  in  an  order  either  granting 
or  denying  the  prayer  of  the  movant,  or  peti- 
tioner, that  a  re-examination  of  the  Issues, 
after  verdict  of  the  jury  or  decision  of  the 
court,  may  be  had  in  the  original  proceeding, 
and  not  in  a  judgment  such  as  is  contem- 
plated or  required  to  be  rendered  in  an  ordi- 
nary action. 

"A  judgment  is  the  final  determination  of 
the  rights  of  the  parties  in  an  action."  (Sec- 
tion 5123,  Rev.  Laws  1910.) 

"Every  direction  of  a  court  or  judge  made, 
or,  entered  in  writing,  not  included  in  a  judg- 
ment, is  an  order."  (Section  5316,  Rev.  Laws 
1910.) 

The  petition  for  a  new  trial  is  heard  and 
summarily  decided  at  the  ensuing  term,  or, 
if  filed  in  term  time,  within  20  davs  after 
the  service.  A  petition  for  a  new  trial  pre- 
sents identically  the  same  grounds  as  a  mo- 
tion therefor,  and  is  heard  and  determined 
by  the  court  in  the  same  manner,  but  at  a 
subsequent  term. 
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[447]  As  to  whether  a  petition  for  a  new 
trial  should  be  filed  in  the  original  case,  or 
separately  and  independently,  the  statute  is 
silent;  but  a  proceeding  on  an  application 
for  a  new  trial,  whether  by  motion  or  peti- 
tion, necessarily  arises  out  of  the  action  as 
originally  brought,  and  is  merely  incidental 
and  intermediate  to  the  final  termination 
thereof. 

"The  only  pleadings  allowed  are:  First, 
the  petition  by  the  plaintiff;  second,  the 
answer  or  demurrer  by  the  defendant;  third, 
the  demurrer  or  reply  by  the  plaintiff;  fourth, 
the  demurrer  by  the  defendant  to  the  reply 
of  the  plaintiff."  (Rev.  Laws  1910,  sec. 
4736.) 

In  the  case  of  McDermott  v.  Halleck,  65 
Kan.  403,  69  Pac.  335,  Mr.  Justice  Pollock 
ably  and  exhaustively  discusses  questions  de- 
cisive of  this  cause  in  the  following  language: 

"It  has  long  been  the  settled  rule  of  this 
court,  firmly  held,  that  errors  occurring  up- 
on the  trial  cannot  be  considered  or  reviewed 
by  this  court  unless  a  motion  for  a  new  trial, 
founded  upon  and  including  such  errors,  has 
been  presented  to  and  overruled  by  the  trial 
court  and  exception  saved.  Decker  v.  House 
30  Kan.  614,  1  Pac.  584;  Buettinger  v.  Hur- 
ley, 34  Kan.  686,  9  Pac.  197;  Ritchie  v. 
Kansas,  etc.  R.  Co.  55  Kan.  36,  39  Pac.  718. 
Hence,  if  the  hearing  and  determination  of 
the  motion  filed  by  plaintiff  in  error  was  a 
'trial,'  in  contemplation  of  law,  and  as  that 
word  is  used  In  and  defined  by  the  Code,  it 
is  evident  that  any  alleged  error  occurring  at 
such  trial  cannot  be  reviewed  or  corrected  in 
this  present  proceeding. 

"Was  it  a  trial  and  judgment,  or  a  hearing 
and  order?  The  word  'trial'  is  defined  by 
the  Code  as  follows:  'A  "trial''  is  a  judicial 
examination  of  the  issues,  whether  of  law 
or  fact,  in  an  action.'  Civil  Code,  sec.  266 
(Gen.  Stat.  1901,  sec.  4712) . 

"The  derivation  and  definition  of  the  word 
'issues'  are  found  in  article  14  of  the  Code 
(Gen.  Stat.  1901,  sees.  4708-4711).  7««iim 
arise  on  the  plefadingSf  where  a  fact  or  con- 
clusion of  law  is  maintained  by  one  party, 
and  controverted  by  the  other.  They  are  of 
two  kinds:  First,  of  law;  second,  of  fact.' 
Id,  sec.  4708.  *An  issue  of  law  arises  upon 
a  demurrer  to  the  petition,  answer,  or  reply, 
or  to  some  part  thereof.'  Id,  sec.  4709.  *An 
issue  of  fact  arises:  First,  upon  a  material 
allegation  in  the  petition,  controverted  by 
the  answer;  or,  second,  upon  new  mattier  in 
the  answer,  controverted  by  the  reply;  or, 
third,  upon  new  matter  in  the  reply  which 
shall  be  considered  as  controverted  by  the 
defendant  without  further  pleading.'  Id. 
sec.  4710.  The  word  [448]  'pleadings,'  as 
used  in  section  261  (Id.  sec.  4708),  is  defined 
by  section  84  of  the  Code  (Id.  sec.  4518)  as 
follows:      *The    pleadings    are    the    written 


statements,  by  the  parties,  of  the  facts  con- 
stituting their  respective  claims  and  defenses.' 

"By  the  provisions  of  section  85  of  the 
Code  (Id.  sec.  4519),  all  prior  rules  as  to 
pleadings  in  civil  actions,  were  expressly 
abolished.  Section  86  {Id.  sec.  4520)  limits 
and  defines  the  only  pleadings  permissible 
by  the  Code,  as  follows:  'Tlie  only  pleadings 
allowed  are:  First,  the  petition  by  the 
plaintiff;  second,  the  answer  or  demurrer  by 
the  defendant;  third,  the  demurrer  or  reply 
by  the  plaintiff;  fourth,  the  demurrer  by  the 
defendant  to  the  reply  of  the  plaintiff.' 

"Section  87  (Id.  sec.  4521)  prescribes  what 
the  petition  must  contain  as  follows:  'The 
petition  must  contain:  First,  the  name  of 
the  court  and  the  county  in  which  the  action 
is  brought,  and  the  names  of  the  parties, 
plaintiff  and  defendant,  followed  by  the  word 
"petition;"  second,  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary 
and  concise  language  and  without  repetition; 
third,  a  demand  of  the  relief  to  which  the 
party  supposes  himself  entitled.  If  the  re- 
covery of  money  be  demanded,  the  amount 
thereof  shall  be  stated ;  and  if  interest  thereon 
be  claimed,  the  time  from  which  interest  is 
to  be  computed  shall  be  also  stated.' 

"A  new  trial  is  provided  for  and  defined  by 
the  Code  as  follows:  'A  new  trial  is  a  re- 
examination in  the  same  court  of  an  issue  of 
factf  after  a  verdict  by  a  jury,  report  of  a 
referee,  or  a  decision  of  the  court.'  Section 
306   (Gen.  Stat.  1901,  sec.  4754). 

"We  are  of  the  opinion  that  the  conclusions 
which  naturally,  logically,  and  inevitably  re- 
sult from  an  examination  and  comparison  of 
the  different  Code  provisions  having  reference 
to  trials  and  new  trials  are  these:  First, 
the  only  pleadings  possible  under  the  Code 
are  the  petition,  answer,  reply,  and  demurrer; 
second,  issues  can  arise  only  upon  pleadings; 
third,  a  trial  is  had  only  of  issues;  fourth,  a 
neio  trial  is  had  only  of  issues  of  fact  after 
such  issues  of  fact  have  been  once  determined 
by  a  referee,  a  jury,  or  a  court;  fifth,  the 
issues  of  fact  so  to  be  re-examined  upon  a 
neio  trial  must  have  arisen  upon  a  material 
allegation  in  the  petition  controverted  by  the 
answer,  new  matter  in  the  answer  controvert- 
ed by  the  reply,  or  new  matter  in  the  reply 
denied  without  further  pleading.  .  .  .  The 
presentation  and  determination  of  this  motion 
or  application  was  a  hearing^  not  a  trial.  In 
denying  the  relief  sought,  the  court  entered 
no  judgment;  [449]  that  is,  made  no  decision 
of  an  issue  of  fact,  as  that  phrase  is  defined 
by  the  Code.  The  court  refused  to  direct 
the  receiver  to  allow  and  make  payment  on 
the  demand.  This  direction  was  an  order. 
Section  538  of  the  Code  (Gen.  Stat.  1901, 
sec.  5015)  provides:  'Every  direction  of  a 
court  or  judge,  made  or  entered  in  writing, 
and  not  included  in  a  judgment,  is  an  order.' 
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The  fact  that  the  receiver  filed  what  he  styled 
an  answer  to  this  motion  is  immaterial.  In 
the  absence  of  this  answer,  all  defenses  to 
the  motion  were  open  to  the  receiver.  It 
follows  that,  in  the  determination  of  this 
motion  or  application  of  plaintiff  in  error,  the 
trial  court  rendered  no  decision  on  an  issue 
of  fact  arising  upon  pleadings.  Therefore 
the  filing  and  hearing  of  a  motion  for  a 
new  trial  in  the  court  below  were  unnecessary 
and  not  required  to  authorize  a  review  of  the 
errors  alleged  by  this  court.  As  supporting 
the  conclusion  reached,  see  Slobodisky  v.  Cur- 
tis, 68  Neb.  211,  78  N.  W.  622;  Harper  v. 
Hildreth,  99  Cal.  266,  33  Pac.  1103;  Beach 
V.  Spokane,  R.  &  VV.  Co.  21  Mont.  7,  52 
Pac.  660;  Stone  v.  Savings,  etc.  Co.  4  Ohio 
Cir.  Dec.  354,  8  Ohio  Cir.  Ct.  636;  Cheyenne 
First  Nat.  Bank  v.  Swan,  3  Wyo.  356,  23 
Pac.  743;  2  Thomp.  Trials,  sec.  2716;  4 
Enc.  PI.  &  Pr.  863." 

In  Powell  v.  Nichols,  26  Okla.  784,  110 
Pac.  762,  29  L.R.A.(N.S.)  886,  this  court, 
speaking  through  Mr.  Justice  Williams, 
asks: 

*'Is  it  necessary  for  a  motion  for  a  new 
trial  to  be  filed  in  order  to  review'  the  action 
of  a  nisi  priua  court  in  granting  or  overruling 
a  motion  where  evidence  is  heard  thereon?" 

And,  answering,  holds: 

**1.  The  first  queRtion  seems  to  have  been 
settled  in  the  case  of  McDermott  v.  Halleck, 
66  Kan.  403,  69  Pac.  335,  paragraph  1  of  the 
syllabus  being  as  follows:  *A  new  trial  is 
a  re-examination  of  an  issue  of  fact.  An 
issue  of  fact  arisen  upon  the  pleadings.  The 
pleadings  upon  which  an  issue  of  fact  can 
arise  under  the  case  are  the  petition,  answer, 
and  reply.  Hence  the  filing  and  determina- 
tion of  a  motion  for  a  new  trial  of  a  con- 
tested question  of  fact  not  arising  upOii  the 
pleadings,  but  arising  upon  a  motion,  is  un- 
necessary to  authorize  the  court  to  review  the 
order  made  upon  such  hearing.' " 

In  Buxton  v.  Alton-Dawson  Mercantile  Co. 
18  Okla.  287,  90  Pac.  19,  it  is  held: 

[460]  "The  office  of  a  motion  for  a  new 
trial  is  simply  to  bring  to  the  attention  of 
the  court  the  matters  complained  of  occur- 
ring on  the  trial  and  to  preserve  such  matters 
in  the  record  for  presentation  to  the  Supreme 
Court.  Questions  arising  upon  motions  and 
demvrrers  are  preserved  by  a  simple  excep- 
tion. They  are  not  a  part  of  the  trial,  prop- 
erly speaking.  No  motion  for  a  new  trial 
is  necessary  in  order  that  they  may  be  pre- 
served in  the  record,  and,  being  unnecessary, 
no  motion  can  extend  the  application  of  the 
statute  of  limitations  when  the  ruling  of  the 
trial  court  is  sought  to  be  reviewed  by  the 
Supreme  Court." 

Our  statute  (section  4988,  Rev.  Laws  1910) 
provides : 


"A  trial  is  a  judicial  examination  of  the 
issues,  whether  of  law  or  fact  in  an  action/' 

^'Issues  arise  on  the  pleadings,  where  a 
fact  or  conclusion  of  law  is  maintained  by 
one  party,  and  controverted  by  the  other. 
There  are  two  kinds:  First,  of  law.  Second^ 
of  fact."      (Section  4989,  Rev.  Laws  1910.) 

''An  issue  of  fact  arises:  First,  upon  a 
material  allegation  in  the  petition,  con- 
troverted by  the  answer;  or,  second,  upon 
new  matter  in  the  answer,  controverted  by 
the  reply;  or,  third,  upon  new  matter  in 
the  reply,  which  shall  be  considered  as  con- 
troverted bv  tlie  defendant  without  fur- 
ther  pleading."  (Section  4991,  Rev.  Laws 
1910.) 

Nowhere  in  the  statute  is  there  found  a 
provision  requiring  or  authorizing  the  filing^ 
of  a  motion  for  a  new  trial  to  call  the  atten- 
tion of  the  trial  court  to  errors  assigned  on 
the  granting  or  denying  of  a  motion  or  a 
petition  for  a  new  trial.  The  office  of  a 
motion  and  of  a  petition  for  a  new  trial  is 
the  same,  and  we  are  therefore  constrained  to 
hold  that  an  application  for  a  new  trial, 
whether  by  motion  or  petition,  and  the  pro- 
ceedings thereon,  do  not  constitute  an  action 
as  defined  by  our  statute;  that  the  petition 
for  a  new  trial  does  not  come  within  th& 
definition  of,  and  is  not  such  a  pleading  as 
is  contemplated  by  or  embraced  by  the  terms 
of,  t\^e  statute;  that  the  proceedings  upon  a 
petition  for  a  new  trial  necessary  to  a  de- 
termination thereof  do  not  require  an  ex- 
amination and  adjudication  of  issues  of  law 
or  fact  as  in  an  ordinary  action  embraced 
within  the  provisions  of  the  statute,  and  such 
proceedings  do  not  constitute  a  trial  within 
the  meaning  of  the  term;  and  we  further 
conclude  that  the  filing  of  a  motion  for  a 
new  trial  to  review  the  action  of  the  court 
upon  the  original  [451]  petition  or  a  motion 
for  a  new  trial  is  unnecessary  and  unau- 
thorized. Such  motion  for  a  new  trial  being 
a  vain  and  useless  act,  whiih  could  not  have 
the  effect  to  extend  the  time  within  which 
the  trial  court  might  reconsider  its  order 
denying  the  petition  for  a  new  trial  beyond 
the  term,  it  follows  that  said  order  became 
final  at  the  expiration  pf  the  term,  and  that 
the  district  court  of  Oklahoma  countv  and 
the  judge  thereof  was  without  jurisdiction 
at  a  subsequent  term  to  reconsider  the  mat- 
ter and  vacate  and  set  aside  the  same  and 
grant  a  rehearing  of  said  petition.  Bond  v. 
Cook,  28  Okla.   446,   114  Pac.   723. 

In  Lookabaugh  v.  Cooper,  5  Okla.  102,  4S 
Pac.  99,  it  is  said  in  the  syllabus: 

"In  the  absence  of  a  showing  of  irregularity, 
fraud,  unavoidable  casualty  or  misfortune, 
the  district  court  has  no  power  to  set  aside 
its  order  overruling  a  motion  for  a  new  trial, 
upon  a  reconsideration  of  the  same  motion 
already  passed  upon,  and  a  reversal  of  such 
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order   can   be  had   only  by   proceedings   in 
error  in  the  Supreme  Court." 

In  the  body  of  the  opinion  it  is  said: 

*'There  is  no  provision  of  our  Code  which 
grants  a  party  the  right  to  make  a  second 
motion  for  a  new  trial  upon  the  same  grounds 
as  stated  in  the  first  motion.  Nor  is  there 
any  provision  of  the  Code  authorizing  the 
district  court  to  vacate  or  modify  its  own 
judgments  or  orders,  without  any  showing  of 
grounds  therefor." 

And,  again: 

"There  is  nothing  anywhere  in  the  statute 
that  we  have  observed,  or  that  has  been  called 
to  our  attention,  that  would  give  the  district 
court  the  right  to  reverse  its  own  action  in 
passing  upon  a  motion  for  a  new  trial,  where 
no  question  was  presented  other  than  that 
which  was  passed  upon  on  the  presentation 
of  the  original  motion." 

In  White  v.  Superior  Ct.  72  Cal.  475,  14 
Pac.  87,  the  Supreme  Court  of  California,  in 
the   syllabus,   held: 

"Under  the  California  practice,  where  the 
notice .  of  the  intention  to  move  for  a  new 
trial,  as  served  upon  the  opposite  party, 
specifies  that  the  motion  will  be  heard  upon 
a  statement  of  the  case,  and  the  notice  is  not 
filed,  and  no  draft  statement  of  the  case  for 
new  trial  has  been  served  or  filed,  the  trial 
court  [452]  has  no  power  to  consider  the 
motion;  and  if  it  persists  in  doing  so,  the 
Supreme  Court  will  issue  a  writ  of  prohibi- 
tion to  prevent  jt." 

In  State  v.  Walls,  ;I13  Mo.  42,  20  S.  W. 
883,   the   Supreme   Court  of  Missouri  held: 

"Prohibition  will  lie  to  prevent  a  judge 
granting  a  new  trial  after  expiration  of  the 
trial  term,  since  such  act  is  not  merelv  er- 
roneous,  hut  is  void,  for  want  of  jurisdiction." 

The  rule  laid  down  by  this  court  in  the 
case  of  Atchison,. etc.  K.  Co.  v.  Love,  29  Okla. 
738,  119  Pac.  207,  is  in  harmony  with  the 
foregoing  doctrine  as  lai4  down  by  the  Su- 
preme Courts  of  California  and  Missouri. 
See  also  Evans  v.  Willis,  22  Okla.  310,  07  Pac. 
1047,  19  L.R,A.(N.S.)  1050,  18  Ann.  Cas.  268. 

The  Supreme  Court  of  California  in  Dor- 
land  V.  Cunningham,  66  Cal.  484,  6  Pac.  135, 
also  held: 

"The  statute  authorizes  but  one  motion 
for  a  new  trial,  and  makes  the  ruling  thereon 
final,  so  far  as  the  superior  court  }S  concerned. 
For  aught  that  appears  in  the  transcript,  the 
motion  to  set  aside  the  order  granting  a  new 
trial  was  made  ew  partCj  and  upon  the  same 
papers  as  those  used  on  the  motion  for  a 
new  trial.  If  the  practice  of  moving  to  set 
aside  an  order  granting  or  denying  a  new 
trial  should  be  allowed,  'the  proceedings  after 
judgment  would  be  interminable,  for  the  last 
order  could  be  vacated  upon  motion  of  the 
losing  party,  and  so  ad.  infinitunK  There 
must  be  some  point  where  litigation  in  the 
lower  court  terminates,  and  the  losing  party 


is  turned  over  to  the  appellate  court  for  re- 
dress.* Niles,  J.  in  Coombs  v.  Hibberd,  43 
Cal.  453.  In  the  case  just  cited,  an  order 
vacating  an  order  refusing  a  new  trial  was 
reversed." 

Holding,  as  we  do,  that  the  district  court 
of  Oklahoma  county  has  lost  jurisdiction  to 
reconsider  its  order  denying  the  petition  for 
a  new  trial,  and  that  to  further  proceed  there- 
in would  be  an  unauthorized  application  of 
judicial  force,  to  require  the  plaintiff  herein 
to  invoke  the  remedy  of  appeal  from  the  void 
action  of  such  court,  and  occasion  the  delay 
and  expense  necessarily  incident  thereto, 
would  result  in  unnecessary  and  unreasonable 
hardship,  and  therefore  petitioner  is  entitled 
to  a  writ  [453]  of  prohibition  as  prayed  for; 
the  same  is  awarded,  directed  to  the  said 
court  and  the  respondent  Hon.  George  W. 
Clark,  judge  thereof  presiding,  prohibiting 
said  court  and  the  judges  thereof  from  fur- 
ther proceeding  in  the  matter  complained  of. 

Kane,  C.  J.,  dissents.  Riddle,  J.,  disquali- 
fied, not  participating.  All  the  other  Jus- 
tices concur. 

Rehearing  denied  September  22,  1914. 
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JnCroductory. 

Tlie  earlier  cases  concerning  the  power  of 
a  court  to  open  or  vacate  its  order  determin- 
ing a  motion  for  a  new  trial  are  exhaustively 
reviewed  in  the  note  to  Luke  v.  Coleman,  Ann. 
Cas.  1913B  483.  The  purpose  of  the  present 
note  is  to  discuss  the  recent  cases  on  this 
subject. 

It  appears  that  the  jurisdictions  support- 
ing the  rule  which  prohibits  the  trial  court 
from  opening  or  vacating  its  order  are  not 
represented  among  the  recent  decisions,  with 
the  exception  of  Oklahoma,  in  which  the  court 
has  pronounced  its  former  holding  not  to  be 
sound,  with  respect  to  a  motion  to  vacate 
made  at  the  same  term.  See  St.  Louis,  etc. 
R.  Co.  V.  Lowrey  (Okla.)  160  Pac.  716.  In 
the  reported  case,  however,  it  is  held  by  the 
same  court  that  an  order  on  a  motion  for 
a  new  trial  cannot  be  vacated  after  the  ex- 
piration of  the  term. 

€}rder  Granting  New   Trial, 

The  recent  cases  support  the  proposition 
that  where  a  motion  for  a  new  trial  has  been 
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granted  the  court  has  power  to  vacate  the 
order  granting  tlie  motion,  and  to  deny  the 
motion.  Storey  v.  Storey,  221  Fed.  262; 
Farmers,  etc.  Nat.  Bank  v.  Wright,  98  Kan. 
248,  157  Pac.  1178;  In  re  Smith  (Mich.)  158 
X.  W.  148;  Sterling  v.  Parker-Washington 
Co.  185  Mo.  App.  192,  170  S.  W.  1156.  See 
also  State  v.  Taylor,  183  Mo.  App.  441,  166 
8.  W.  1071. 

The  power  at  a  subsequent  term  to  vacate 
an  order  granting  a  new  trial  has  been  sus- 
tained. Storey  v.  Storey,  221  Fed.  262; 
Farmers,  etc.  Nat.  Bank  v.  Wright,  98  Kan. 
248,  157  Pac.  1178.  In  the  case  first  cited, 
it  appeared  that  on  a  motion  of  the  plaintiff 
the  verdict  was  set  aside,  a  new  trial  granted, 
judgment  rendered  in  the  new  trial  and  re- 
versed on  appeal,  and  that  the  case  again 
stood  for  trial,  when  the  defendant  moved 
to  vacate  the  order  granting  the  new  trial. 
It  further  appeared  that  the  motion  to  va- 
cate was  made  more  than  two  years  after 
the  rendition  of  the  order  granting  the  new 
trial  and  long  after  the  expiration  of  that 
term.  The  court  said:  "Can  the  order  grant- 
ing a  new  trial  for  an  erroneous  reason  be 
vacated  at  a  subsequent  term,  in  the  absence 
of  any  final  judgment?  The  rule  applicable 
to  final  judgments  and  decrees  is  well  known 
and   of   constant  application.  Bat 

these  general  and  well-settled  rules  applying 
to  judgments  and  decrees  have  no  application 
to  nonappealable  interlocutory  orders,  pro- 
ceedings, or  verdicts  not  followed  by  a  judg- 
ment or  decree.  Apart  from  any  statutory 
rule,  these  may  be  reviewed,  modified,  or 
set  aside  after  the  term  at  which  they  were 
made,  and  until  the  rights  of  the  parties  have 
in  some  manner  become  fixed,  and  the  term 
at  which  this  occurs  has  passed.  When  a  final 
determination  has  been  made,  and  its  term 
has  ended,  the  case  is  not  any  longer  pend- 
ing, except  to  execute  the  judgment  or 
decree.  The  parties  are  not  before  the  court. 
^While  the  proceedings  are  in  paper' — still  in 
court — interlocutory  proceedings  are  still  in 
fieri.  .  .  .  The  reason  of  the  rule  is  well 
expressed  in  the  dissenting  opinion  in  Snyder 
V.  Cox,  53  S.  W.  263,  21  Ky.  L.  Rep.  796: 
*The  orders  of  courts  are  divided  into  two 
classes,  and  but  two :  First,  those  that  finally 
settle  the  rights  of  the  parties,  from  which 
an  appeal  may  be  taken,  or  which  may  be 
pleaded  as  res  judicata  in  another  action; 
second,  these  orders  made  pending  the  action, 
before  a  final  determination  has  been  reached, 
which  are  called'  "interlocutory  orders."  After 
the  term  at  which  the  first  class  of  orders 
are  entered,  unless  the  power  to  do  so  has 
been  in  some  way  reserved,  the  court  is 
without  jurisdiction  to  modify  them,  because, 
having  at  the  preceding  term  finally  adjudi- 
cated upon  the  rights  of  the  parties,  they  are 
not  before  it  at  the  next  term,  and  it  has, 
therefore,  no  jurisdiction  over  them.    But  as 


to  the  second  class  of  orders  this  principle 
cannot  apply,  the  court  having  jurisdiction 
over  the  case  and  the  parties,  and  not  having 
settled  their  rights,  according  to  the  unani- 
mous current  of  authority,  may  set  aside  any 
interlocutory  order*  that  he  may  make,  at 
any  time,  in  his  discretion  before  final  judg- 
ment. ...  It  is  conceded  that  an  order 
granting  a  new  trial  is  not  a  final  order ;  but 
it  is  said  that  it  is  so  far  final  that  the 
court  after  the  term  has  no  power  over  it. 
No  authority  can  be  found,  unless  by  statute, 
for  such  a  distinction.  If  it  exists,  it  must 
apply  to  other  orders  than  those  granting 
a  new  trial.  But  who  can  find  in  the  whole 
course  of  judicial  procedure  any  other  order 
which  is  neither  interlocutory  nor  final? 
What  is  there  about  an  order  granting  a  rww 
trial  to  make  it  sui  generis,  and  place  it  alone 
in  a  class  to  itself?' ''  And  in  Farmers,  etc. 
Nat.  Bank  v.  Wright,  98  Kan.  248,  157  Pac. 
1178,  the  court,  distinguishing  the  case  at 
bar  from  one  in  which  the  first  order  had 
denied  a  new  trial,  said:  ''The  motion  to 
vacate  the  order  granting  the  new  trial  was 
filed  in  the  district  court  of  Butler  county 
September  29,  and  was  heard  on  the  last 
day  of  October,  1914,  and  adjourned  day  of 
the  June  term,  from  which  it  appears  that 
the  motion  to  set  aside  was  neither  filed  nor 
heard  during  the  term  at  which  the  original 
judgment  was  rendered  nor  at  any  term  dur- 
ing which  the  order  granting  a  new  trial  was 
made,  and  it  is  claimed  that  therefore  the 
court  was  without  jurisdiction  to  entertain 
or  grant  such   motion.  .     .     Under   the 

changed  code  the  motion  granting  the  new 
trial  was  properly  acted  upon  at  chambers, 
and  from  that  time  forward  the  case  re- 
mained on  the  docket,  ready  for  trial  at  the 
proper  time,  and  the  court  had  jurisdiction  to 
make  such  orders  as  were  proper.  Had  there 
been  an  application  to  amend  the  pleadings  no 
question  could  well  arise  as  to  the  jurisdic- 
tion to  grant  such  application,  whether  at 
the  next  succeeding  term  or  later. 
The  case  being  rightly,  on  the  docket,  the 
vacation  of  the  order  granting  a  new  trial, 
while  appealable  if  erroneous,  was  not  void 
for  want  of  jurisdiction.'' 

iiut  in  Sutiierland  v.  Murray,  170  App.  Div. 
340,  155  N.  Y.  S.  967,  wherein  the  motion 
to  vacate  was  made  at  a  special  term  after 
the  end  of  the  trial  term,  it  was  held  that 
the  special  term  court  had  no  power  to  grant 
the  motion.  And  in  Missouri  Slope  Land, 
etc.  Co.  v.  Hastead,  27  N.  D.  591,  147  N.  W. 
643.  it  was  held  that  an  order  allowing  a  nerw 
trial  could  not  be  attacked  collaterally  in  a 
court  of  co-ordinate  jurisdiction  where  the 
action  was  pending. 

Order  Denying  New  TriaU 

Where  a  motion  for  a  new  trial  is  denied, 
it  has  been  held  that  the  court  may  rehear 
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the  motion  and  grant  the  new  trial.  Wau- 
cantuck  Mills  v.  Magee  Carpet  Co.  (Mass.) 
113  N.  E.  573;  St.  Louis,  etc.  R.  Co.  v.  Low- 
rey  (Okla.)  160  Pac.  716;  Jones  v.  Frank 
(Okla.)  161  Pac.  795  (second  motion  filed 
out  of  time  though  within  term).  See  also 
State  V.  Taylor,  183  Mo.  App.  441,  166  S. 
W.  1071.  Thus  in  Waucantuck  Mills  v. 
Magee  Carpet  Co.  supra,  it  was  said:  ''The 
action  of  the  judge  was  within  his  power. 
The  verdict  seems  to  have  been  erroneous, 
contrary  to  the  concession  of  all  counsel,  and 
to  the  instructions  of  the  court,  and  without 
support  in  the  evidence.  Of  course  a  motion 
for  the  rehearing  of  a  motion  for  a  new  trial 
has  no  standing  as  matter  of  right.  Com.  v. 
Ruisseau,  140  Mass.  363,  5  N.  E.  166.  But 
there  is  no  objection  in  law  to  its  considera- 
tion, if  the  case  has  not  gone  to  judgment. 
It  may  call  to  the  judge's  attention  some  de- 
cisire  fact  absent  from  his  mind  at  the  mo- 
ment of  making  the  original  entry.  It  may 
effect  the  correction  of  a  mistake  or  the  avoid- 
ance of  an  inadvertence.  The  power  of  a  court 
is  ample  to  correct  its  records  so  as  to  make 
them  conform  to  the  facts  and  to  express 
the  decision  really  intended  to  be  made.  Kar- 
rick  T.  Wetmore,  210  Mass.  578,  97  N.  E. 
92;  Randall  v.  Peerless  Motor  Car  Co.  212 
Mass.  352,  386  to  388,  99  N.  £.  221;  Farris 
V.  St.  Paul's  Baptist  Church,  220  Mass.  356, 
107  N.  E.  955.  In  view  of  the  palpable  error 
in  the  verdict  of  the  jury,  the  earlier  entry 
of  an  order  overruling  the  motion  for  a  new 
trial  well  may  have  been  through  mistake. 
But  even  if  there  was  no  mistake  and  the 
conclusion  of  the  judge  was  reached  simply 
through  more  mature  reflection  and  more 
careful  consideration,  there  is  no  error  of 
law.  The  court  has  power  to  reconsider 
its  decision  on  the  same  facts,  although  this 
is  a  power  rarely  exercised.  McKinley  v. 
Warren,  218  Mass.  310,  105  N.  E.  990;  Riggs 
V.  Pursell,  74  N.  Y.  370,  379;  Thompson  v. 
Connecticut  Mut.  L.  Ins.  Co.  139  Ind.  325, 
355,  356,  38  N.  E.  796." 

So  in  St.  Louis,  etc.  R.  Co.  y.  Lowrey 
(Okla.)  160  Pac.  716,  the  court  said:  "The 
record  discloses  that  within  the  statutory 
period  motion  was  made  by  defendant  for  a 
new  trial,  which  was  heard  and  overruled  on 
October  7,  1914,  And  that,  on  the  same  day, 
upon  the  oral  representation  that  the  plain- 
tiff's attorney  was  absent  from  the  court  for 
a  short  while,  and  who  has  been  in  attend- 
ance during  the  entire  day,  awaiting  the 
hearing  upon  said  motion,  the  court  recon- 
sidered its  action  and  set  aside  the  order 
overruling  the  motion  for  a  new  trial.  That 
the  court  had  the  inherent  right  to  set  aside 
said  order,  oyerruling  said  motion,  cannot 
be  questioned.  In  Philip  Carey  Co.  y.  Vick- 
ers,  38  Okla.  643,  134  Pac.  851,  it  is  held: 
^t  is  a  general  rule  of  law  that  all  the 
Ann.  Cas.  1917C. — 73. 


judgments,  decrees,  or  other  orders  of  the 
court,  however  conclusive  in  their  character, 
are  under  the  control  of  the  court  which 
pronounces  them,  during  the  term  at  which 
they  are  rendered  or  entered  of  record,  and 
may  then  be  set  aside,  vacated,  or  modified 
by  the  court.'  The  rule  announced  in  Philip 
Carey  Co.  v.  Vickers,  has  been  followed  in 
Parks  V.  Haynes,  152  Pac.  400  (not  yet 
officially  reported).  The  case  of  Lookabaugh 
V.  Cooper,  6  Okla.  102,  48  Pac.  99,  relied 
upon  by  the  plaintiff  in  error,  is  not  in 
conflict  with  the  holding  in  this  case.  The 
holding  in  said  case  of  Lookabaugh  y.  Cooper 
being  based  upon  the  absence  of  a  showing 
of  fraud,  unavoidable  casualty  or  misfortune, 
which  is  not  the  case  in  the  instant  case. 
The  misfortune  which  is  called  to  the  atten- 
tion of  the  court,  and  thereby  invoking  the 
exercise  of  its  power,  was  the  misfortune  of 
plaintiff's  attorney  being  absent  from  the 
court  when  the  motion  was  acted  upon.  We 
are,  however,  of  the  opinion,  that  the  holding 
in  Lookabaugh  v.  Cooper,  supra,  is  not  sound, 
and  that  a  court  of  record  on  its  own  motion, 
without  the  intervention  of  a  moving  cause, 
invoked  by  either  party  to  the  action,  has 
a  right,  at  a  term  at  which  it  is  rendered, 
to  revoke  or  amend  its  orders  rendered  at 
the  same  term.  Suppose  that  a  motion  for 
a  new  trial  is  heard  and  an  authority  offered 
by  the  movant  for  a  new  trial,  showing 
conclusively  that  the  movant  is  entitled  to 
a  new  trial,  which  authority  is  not  combated 
by  the  opposing  side;  that  the  court,  shortly 
thereafter,  recesses  the  court  and  looks  up 
the  question  and  finds  that  the  case  upon 
which  he  acted  has  been  overruled  and  a  con- 
trary ruling  adopted,  and  consequently  is 
convinced  that  he  committed  reversible  error 
in  granting  a  new  trial.  Can  it  be  questioned 
that  the  court  has  the  inherent  power,  on  its 
own  motion,  to  set  aside  its  previous  order 
and  subsequently  act  upon  the  motion  for  a 
new  trial?  We  do  not  think  that  it  can  be 
said  that  the  court  is  without  such  power." 

But  it  has  been  held  that  after  the  term 
at  which  an  order  denying  a  new  trial  is 
made  the  court  has  no  power  on  motion  then 
made  to  vacate  the  order  and  rehear  the 
motion.  Mayberry  v.  Missouri  Pac.  R.  Co. 
98  Kan.  251,  64  Pac.  989 ;  Rayne  v.  O'Connor, 
84  Misc.  41,  145  N.  Y.  S.  980.  And  see  the 
reported  case. 

In  Miller  v.  Tliompson,  31  N.  D.  147,  153 
N.  W.  390,  it  was  held  that  an  order  denying 
a  new  trial  is  an  appealable  order,  and  that 
if  the  aggrieved  party  does  not  appeal  within 
sixty  days,  the  order  at  the  end  of  that 
time  becomes  final  and  conclusive  and  the 
trial  court  is  thereafter  powerless  to  correct 
or  amend  it  or  make  a  subsequent  order  to 
the  same  effect  from  which  an  appeal  might 
be  taken. 


1164 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


IH  RE  IRISH'S  WTLJ^ 


Vermont  Supreme  Court — May  15,  1915. 


SO  Vt,  66;  94:  All,   173. 


IKrills   ~~  Construction   ~~  Persons   En- 
titled to  Take  —  **I.awf nl  Heirs.*' 

A  testator  gave  property  in  trust  for  his 
mother  during  her  lifetime,  and  provided 
that  at  her  death  the  balance  of  the  trust 
fund  remaining  should  be  paid  one-half  to 
a  granddaughter,  and  one-half  to  "my  law- 
ful heirs."  When  tlie  will  was  executed,  he 
was  confined  to  his  bed  with  the  sickness 
which  caused  hi^  death  twenty-five  days  later. 
He  left  no  widow,  and  the  grandchild  was  his 
only  descendant.  Tlie  grandchild's  father 
was  living,  and  was  her  only  heir.  The  will 
also  gave  property  in  trust  for  the  grand- 
daughter, and  provided  that  if  she  died  be- 
fore reaching  the  age  of  forty  years,  and  left 
no  issue  or  children  of  issue,  the  trust  fund 
should  be  paid  one-half  to  the  lawful  heirs 
of  the  grandchild,  and  the  other  one-half  to 
"mv  lawful  heirs,"  and  the  residuarv  clause 
gave  the  remaining  estate  in  trust  for  the 
gi'anddaughter  during  her  lifetime  with  & 
similar  provision  as  to  its  disposition  after 
her  death.  It  is  held  that  as  under  the 
eleventh  and  residuary  clauses,  the  gift  over 
was  contingent  on  the  death  of  the  grand- 
daughter, the  words  **my  lawful  heirs*'  meant 
those  who  by  the  laws  of  distribution  would 
in  such  contingency  be  the  testator's  heirs, 
and  under  the  rule  that  words  occurring 
more  than  once  in  a  will  should  be  presumed 
to  be  used  always  in  the  same  sense,  unless 
a  contrary  intention  appear  by  the  context, 
or  unless  the  words  be  applied  to  a  different 
subject,  such  words  had  the  same  meaning 
in  the  twelftli  clause,  and  thereunder  those 
who  would  have  been  the  testator's  heirs  had 
he  left  no  issue  were  entitled  to  one-half  of 
the  trust  fund. 

[See  note  at  end  of  this  case.] 

Same. 

A  gift  of  personalty  to  "he;ir8,"  whether 
to  one's  own  heirs  or  to  the  heirs  of  another, 
is  a  gift  to  those  who  would  be  entitled-  to 
take  under  the  statute  of  distribution,  and 
in  the  same  manner,  and  in  the  same  propor- 
tions,- as  though  the  property  had  come  to 
them  as  intestate  estate,  in  the  absence  of 
any  words  in  the  will,  showing  that  the  word 
"heirs"  is  used  in  a  different  sense,  and  the 
use  of  the  word  "lawful"  before  the  word 
"heirs"  makes  no  difference  in  legal  effect. 

[See  note  at  end  of  this  case.} 

Same. 

A  will  gave  property  upon  the  trust  that 
the  fund  and  the  income  and  interest  arising 
thereon  should  he  iised  as  required  for  the 
support  of  the  testator's  mother  during  her 
life,  and  to  defray  her  funeral  expenses.  At 
her  deatli,  the  testator  gave  one-half  of  so 
much  of  the  fund  as  should  be  remaining  to 
his  lawful  heirs.  It  is  held  that  as  the  prin- 
cipal of  the  trust  as  well  a^t  the  incfime  and 


interest  was  to  be  used  as  required  for  the 
support  of  the  mother,  and  it  was  only  so 
much  as  remained  that  was  given  to  the 
heirs,  futurity  was  annexed  to  the  substance 
of  the  gift,  the  vesting  was  suspended  until 
the  time  when  the  bequest  would  take  eilect, 
and  the  bequest  was  only  in  favor  of  tho^e 
within  the  description  of  lawful  heirs  at 
that  time. 

[See  note  at  end  of  this  case.] 

Rnles    of    Constrnction  —  Efleotvmtins 
All  IXTords. 

Words  in  a  will  are  not  to  be  treated  as 
a  nullity,  but  are  to  be  construed  if  possible 
in  a  way  to  give  them  effect. 

Appeal  from  Washington  County  Court  r 
Taylor,  Judge. 

Proceeding  to  construe  will  of  E.  M.  Irish, 
deceased.  From  decree  oi  County  Court,  on 
appeal  from  Probate  Court,  Helen  Harlow 
appeals.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

Fred  L.  Laird  and  J.  W,  Redmond  for 
appellant. 

W.  B.  C.  fitickney  for  appellee. 

[58]  Watbon,  J.— E.  M.  Irish  died  testate 
on  September  17,  1895,  aged  fifty-six  years. 
By  the  twelfth  clause  of  his  will,  in  case  his 
mother,  Lucy  McCIintock,  should  survive  him, 
he  gave  and  placed  in  the  care  of  a  tru&tee 
the  sum  of  four  thousand  dollars  upon  trust 
that  said  sum  and  the  income  and  interest 
arising  thereon  should  be  used  and  expended 
as  needed  and  required  for  the  support  of  the 
said  mother  for  the  term  of  her  natural  life, 
and  to  defray  the  expenses  of  her  funeral  and 
burial,  and  so  much  of  «aid  sum  with  the 
accrued  interest  thereon,  as  should  be  remain- 
ing at  the  decease  and  burial  of  the  said 
mother,  the  testator  gave  to  be  paid  by  the 
trustee  as  follows:  "one-half  thereof  to 
my  granddaughter,  Helen  Harlow  and  her 
heirs,  and  the  other  one-half  thereof  to  my 
lawful  heirs." 

In  the  statement  of  facts  filed,  it  is  agreed 
in  effect  that  the  testator  executed  the  %vill 
in  question  on  August  23,  1895,  when  he 
was  sick  in  bed  with  the  sickness  which  t^'en- 
ty-five  days  afterwards  caused  his  death; 
that  he  left  surviving  him,  his  mother,  but 
no  father,  no  widow,  no  children  and  no  issue 
except  his  granddaughter,  Helen  Harlow,  who 
W'as  tlien  about  three  years  of  age  and  is 
the  daughter  of  Addie  Harlow,  the  only  child 
of  the  testator:  that  he  left  surviving  him 
one  sister  who  died  in  1906,  leaving  no  "wilL 
no  issue,  and  no  husband  surviving  her;  that 
he  left  surviving  him  one  nephew  and  five 
nieces,  the  children  of  his  deceased  brothers; 
that  one  of  these  nieces  died  prior  to  the 
death  of  the  testator's  mother,  leaving  no  will. 
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no  husband,  and  no  issue  surviving  her.  It  is 
further  agreed  that  had  the  testator  died 
intestate,  the  said  Helen  Harlow  would  have 
been  and  would  now  be  his  sole  heir  at  law; 
that  W.  £.  Harlow,  the  father  of  Helen,  was 
living  at  the  time  the  will  in  question  was 
made,  and  is  now  living;  that  had  the  testa- 
tor left  no  issue  surviving  him,  the  said 
nephew  and  nieces  now  in  life,  would  have 
been  the  testator's  only  heirs  at  law  at  the 
time  of  his  [59]  decease,  except  the  sister 
and  the  niece  who  subsequently  died  as  before 
stated. 

The  testator's  mother  survived  him  several 
years,  dying  on  February  26,  1900.  After 
her  decease,  the  trustee's  account  under  the 
aforementioned  clause  of  the  will  being  ren- 
dered,  the  probate  court  decreed  one-half  of 
the  trust  fund  remaining  to  the  granddaugh- 
ter, Helen  Harlow,  and  the  other  one-half  to 
the  brothers  and  sisters  of  the  testator,  or 
to  the  representatives  of  the  deceased  brothers 
and  sisters.  On  appeal  by  the  granddaugh- 
ter, the  case  was  heard  in  the  county  courts 
resulting  in  an  affirmance  of  the  decree,  and 
it  is  here  on  her  exception. 

Concerning  the  one-half  of  the  trust  fund 
decreed  to  the  granddaugliter,  no  question 
arises.  But  the  granddaughter  contends  that 
since  she  was,  at  the  time  of  the  death  of 
the  testator,  and  now  is,  his  sole  "lawful 
lieir,''  she  is  entitled  under  that  clause  of 
the  will  to  a  decree  giving  her  the  other  one- 
half  also.  While  the  representatives  of  the 
testator's  deceased  brothers  and  sisters  claim 
that  by  said  clause  they  are  entitled  to  one- 
half  of  the  fund,  as  decreed  by  the  court  be- 
low. This  presents  the  single  question;  In 
what  sense  did  the  testator  use  the  phrase 
*'my  lawful  heirs,"  in  making  that  bequest? 

The  testator  is  presumed  to  have  knowU)  at 
the  time  of  making  his  will,  that  the  sole 
heir  of  his  granddaughter,  was  her  father, 
W.  £.  Harlow,  and  that  this  would  be  so 
certainly  until  she  reached  the  age  of  ma- 
turity, except  in  the  event  of  her  father's 
death.  And  in  that  event  while  she  remains 
single,  any  relatives  she  may  have,  other  than 
through  her  father,  are  too  demote  to  be 
noticed  in  determining  the  'question  before 
us.  In  the  language  of  Chief  Justice  Field 
in  Welch  v.  Brimmer,  169  Mass.  204,  47  N.  E. 
699,  'There  is  nothing  in  the  will  indicating 
that  the  testator  contemplated  the  possibility 
of  marrying  again  and  having  children."  It 
is  a  settled  rule  that  a  gift  of  personalty  to 
"heirs"  merely,  whether  to  one's  own  heirs  or 
to  the  heirs  of  another,  is  primarily  to  be 
held  to  be  those  who  would  be  entitled  to 
take  under  the  statute  of  distributions,  and 
to  indicate,  when  there  are  no  words  in  the 
will  showing  that  the  testator  used  the  word 
"heirs"  in  a  different  sense,  that  they  are  to 
take  in  the  same  manner  and   in  the  same 


proportions  as  though  the  property  had  come 
to  them  as  intestate's  estate  of  the  person 
whose  heirs  they  are  called.  Hodges  v. 
Phelps,  65  Vt.  303,  26  Atl.  625.  The  use 
of  the  word  "lawful"  before  the  word  "heirs" 
[60]  in  the  phrase  particularly  under  con- 
sideration, makes  no  difference  in  legal  effect. 
Simpson  v.  Ashworth,  6  Beav.  (Eng.)  412; 
Mathews  v.  Gardiner,  17  Beav.  (Eng.)  254. 
See  also  In  re  Tucker,  63  Vt.  104,  21  Atl.  272, 
25  Am.  St.  Rep.  743. 

It  will  be  seen  that  by  the  ninth  clause 
of  the  will,  the  sum  of  fifteen  thousand  dol- 
lars was  given  and  placed  in  trust  for  the 
use  of  the  granddaughter,  she  to  receive  a 
part  of  the  principal  at  the  age  of  eighteen 
years,  (by  the  tenth  clause),  a  further  part 
of  the  principal  at  the  age  of  thirty  years, 
and  the  remaining  part  thereof  when  she 
arrives  at  the  age  of  forty  years.  The 
eleventh  clause  provides:  "In  case  of  the 
decease  of  the  said  Helen,  before  she  shall 
arrive  at  the  age  of  forty  years,  then  the 
aforesaid  payments  are  to  be  made  to  her 
lawful  issue  in  equal  shares  and  so  to  the 
heirs  of  such  issue,  but  in  case  no  such  issue, 
or  children  of  such  issue,  shall  surive  the 
said  Helen,  then  the  said  fund  or  so  much 
thereof  as  shall  be  remaining,  }b  by  me  given 
to,  and  is  to  be  paid,  one-half  thereof  to  the 
lawful  heirs  of  the  said  Helen,  and  the  other 
one-half  thereof  to  my  lawful  heirs."  By  the 
twentieth  (residuary)  clause,  the  residue  and 
remainder  of  the  estate,  not  otherwise  dis- 
posed of,  is  given  and  placed  in  trust  for 
the  said  Helen,  to  have  the  interest  and  in- 
come thereof  during  her  lifetime,  and  at  her 
decease  the  estate  so  held  in  trust  is  given 
to  her  lawful  issue,  in  equal  shares,  and  to 
the  heirs  of  said  issue;  "but  in  case  no  sucli 
issue,  or  children  of  such  issue,  shall  survive 
the  said  Helen,  then  the  said  residue  and 
remainder  of  my  said  estate  is  given  to.  and 
is  to  be  paid,  one-half  thereof  to  her  lawful 
heirs,  and  the  other  one-half  thereof,  to  my 
lawful  heirs."  Thus  under  the  eleventh  clause 
the  remaining  portion  of  the  fund  there  men- 
tioned, and  under  the  residuary  clause  the 
residue  and  remainder  of  the  estate,  each  in 
a  certain  contingency,  and  under  the  clause 
in  questicm  the  trust  fund  at  the  termination 
of  the  life  interest,  are  severally  disposed  of 
by  moieties:  in  the  first  and  second  instances, 
one  moiety  is  given  to  a  class  comprised  of 
the  "lawful  heirs"  of  said  Helen,  and  in  the 
th^rd  instance,  one  moiety  is  given  to  "Helen 
Harlow  and  her  heirs;"  while  in  everv  instance 
the  other  moiety  is  given  to  a  class  described 
by  the  testator  in  exactly  the  same  words, 
"my  lawful  heirs." 

Under  the  eleventh  and  under  the  repiduarv 
clauses  respectively,  the  gift  is  over  to  the 
two  classes  only  in  the  contingency  of  the 
decease  of  Helen,  leaving  no  lawful  issue,  or 
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children  of  [61]  such  issue,  surviving  her. 
This  being  so,  it  is  clear  that  the  tv^o  classes 
there  intended  by  the  testator  are  wholly 
different,  and  it  is  equally  clear  that  by  the 
phrase  *'my  lawful  heirs,"  the  testator  there 
meant  those  who  by  the  laws  of  distribution 
would,  in  such  circumstances,  be  his  heirs. 
This  manifestly  being  the  intended  meaning 
of  that  phrase  in  those  two  clauses,  we  think 
that  in  the  circumstances  of  this  case,  Mr. 
Jarman's  eighteenth  cardinal  rule  of  construc- 
tion (3  Jarm.  Wills,  6th  Am.  Ed.  707)  is 
applicable:  *'That  words,  occurring  more 
than  once  in  a  will,  shall  be  presumed  to  be 
used  always  in  the  same  sense,  unless  a  con- 
trary intention  appear  by  the  context,  or 
unless  the  words  be  applied  to  a  different  sub- 
ject." That  this  rule  is  of  common  applica- 
tion, is  obvious  from  the  many  cases  in  which 
it  has  been  followed,  some  of  which  we  men- 
tion: In  re  Birks  [1900]  1  Ch.  (Eng.)  417; 
Pease  v.  Cornell,  84  Conn.  391,  80  Atl.  86; 
Mathes  v.  Smart,  51  N.  H.  438;  Stewart  v. 
Stewart,  61  N.  J.  Eq.  25,  47  Atl.  633;  In  re 
Duckett,  214  Pa.  St.  362,  63  Atl.  830;  Ros- 
krow  v.  Jewell,  154  la.  634,  135  N.  W.  3, 
Ann.  Cas.  19146  63. 

In  all  three  instances  the  words  "my  law- 
ful heirs"  are  applied  to  the  same  subject- 
matter,  that  is,  the  disposition  of  parts  of 
the  testator's  estate;  and  not  only  does  noth- 
ing appear  showing  an  intention  to  use  them 
in  a  different  sense  in  the  clause  in  question 
from  what  they  are  used  in  the  other  two, 
but  the  presumption  that  they  were  used  in 
the  same  sense  is  strengthened  by  the 
fact  that  in  disposing  of  the  trust  fund 
at  the  determination  of  the  life  interest,  in- 
stead of  employing  a  single  expression  in- 
dicating a  purpose  to  give  the  remaining  por- 
tion, as  a  whole,  to  his  granddaughter  and 
her  heirs,  the  testator  divided  it  into  moieties, 
and  used  different  forms  of  expression  in  giv- 
ing them  separately,  one  in  terms  to  the 
granddaughter  and  her  heirs,  and  the  other 
to  "my  lawful  heirs,'*  using  the  same  form 
and  the  same  words  as  in  the  other  two  in- 
stances noted.  Had  the  testator's  purpose 
been  to  give  the  whole  to  Helen  and  her  heirs, 
it  was  a  very  simple  matter  so  to  declare, 
as  he  did  in  respect  to  the  moiety  thus  given. 

We  think  it  is  clear  from  the  will  and  the 
circumstances  surrounding  the  making  of  it, 
that  the  testator  used  the  phrase  "my  lawful 
heirs"  in  the  clause  in  question,  in  the  same 
sense  as  he  used  it  in  the  eleventh  and  in 
the  residuary  clauses,  and  that  he  intended 
by  that  phrase  to  include  only  such  persons 
as  would  be  his  "lawful  heirs,"  had  he  left 
no  issue  surviving  him. 

[62]  But  in  determining  who  such  "lawful 
heirs"  are,  it  is  necessary  to  look  at  the 
time  when  the  gifts  over  became  vested,  a 
question  more  or  less  discussed  by  counsel  on 


both  sides.  Here  the  principal  of  the  trust, 
as  well  as  the  income  and  interest  arising 
therefrom,  was  to  be  used  and  expended  as 
needed  and  required  for  the  proper  and  com- 
fortable support  of  the  testator's  mother  far 
the  full  term  and  period  of  her  natural  life, 
and  to  defray  the  expenses  of  her  funeral  and 
burial.  It  was  only  so  much  of  said  sum  with 
the  accrued  interest  thereon  as  should  be  re- 
maining at  the  termination  of  the  trust, — and 
it  might  be  much,  or  little,  or  none  at  all, — 
that  was  given  over  in  moieties.  Futurity  is 
annexed  to  the  substance  of  this  gift,  and 
consequently  the  vesting  was  suspended  until 
the  time  when  the  bequest  should  take  effect 
(Jarm.  Wills,  5th  Am.  ed.  453);  and  the 
bequest  to  the  class  "my  lawful  heirs"  is 
only  in  favor  of  those  who  at  that  time  came 
within  the  description.  Ooebel  v.  Wolf,  113 
N.  Y.  411,  21  N.  E.  388,  10  Am.  St.  Rep, 
464;  In  re  Allen,  151  N.  Y.  243,  45  X.  E. 
554.  Moreover,  we  think  the  words  "for  the 
time  being"  were  used  by  the  testator  in 
connection  therewith,  as  having  reference  to 
those  who  should  answer  the  deecription  of 
the  class  when  the  bequests  should  become 
effective.  See  Moss  v.  Dun  lop,  Johns.  Ch. 
( Eng. )  490.  No  other  meaning  of  these  words 
is  apparent,  and  they  are  not  to  be  treated 
as  a  nullity — ^they  are  to  be  construed,  if 
possible,  in  a  way  to  give  them  effect.  Rich- 
ardson V.  Paige,  54  Vt.  373.  "One  of  the 
most  helpful  principles  of  construction  in 
ascertaining  the  intention  of  the  testator  is, 
to  give  force  and  effect  to  every  clause  of 
the  will.  It  is  not  to  be  presumed  that  he 
used  an  unnecessary  word,  or  one  to  which 
no  proper  force  can  be  given."  Shepard  v. 
Shepard,  60  Vt.  109,  14  Atl.  636. 

The  record  does  not  show  that  the  decree 
below  is  not  in  accordance  with  the  views 
here  expressed. 

Decree  affirmed.  To  be  certified  to  the 
probate  court. 


irOTE. 

of   Term   ^Iiawfnl 
Used  ijBL  "Win. 

OeneraUy. 

No  legal  significance  has  been  attached  to 
the  word  "lawful"  as  employed  by  a  testator 
in  the  phrase  "lawful  heirs,"  its  use  being 
regarded  as  mere  surplusage  and  the  expres- 
sion being  deemed  the  equivalent  of  a  simple 
reference  to  "heirs."  Mathews  v.  Gardiner. 
17  Beav.  (Eng.)  254;  Stisser  v.  Stisaer,  235 
111.  207,  85  N.  E.  240;  Morrison  v.  Sessions, 
70  Mich.  297,  38  N.  W.  249,  14  Am.  St.  Rep. 
500;  Francks  v.  Whitaker,  116  N.  C.  518, 
21  S.  E.  175;  Wool  v.  Fleetwood,  136  N.  C. 
460,  48  S.  E.  785;  Miller  v.  Miller,  29  Ohio 
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Cir.  Ct.  Rep.  451;  Mooney  v.  Purpus,  70 
Ohio  St.  67,  70  N.  E.  894;  In  re  Cowley,  120 
Wis.  2(53,  97  N.  W.  930,  98  N.  W.  28.  See 
also  Harrell  v.  Hagan,  147  N.  C.  Ill,  60 
S.  E.  909,  125  Am.  St.  Rep.  639;  In  le  Tucker, 
e3  Vt.  104,  21  Atl.  272,  26  Am.  St.  Rep. 
743.  And  Bee  the  reported  case.  Thus  in 
MathewB  v.  Gardiner,  supra,  it  appeared  that 
a  testator,  after  devising  and  bequeathing  to 
trustees  for  the  benefit  of  his  wife  and  daugh- 
ter all  his  real  estate  and  money,  further 
directed  them  "from  and  immediately  after 
the  death  or  second  marriage  of  my  said 
wife,  upon  trust  to  assign,  transfer,  and 
make  over,  the  whole  of  my  said  real  estate 
and  monies  unto  my  said  daughter  Sarah,  to 
hold  to  her  and  her  lawful  heirs."  The  court 
said:  "Now,  with  respect  to  the  first  part 
of  the  clause,  the  word  'heirs'  is,  in  no  de- 
gree,  qualified  or  affected  by  the  word  'law- 
ful' which  precedes  it,  just  as  it  makes  no 
difference  if  you  prefix  the  word  'legitimate' 
to  children,  or  'credible'  to  witness.  It  is 
no  more  than  is  imphed  in  the  simple  word 
'heirs.' " 

In  Francks  v.  Whitaker,  116  N.  C.  618,  21 
S.  E.  176,  the  will  under  consideration  pro- 
vided as  follows:  "I  give  and  devise  (real 
estate)  to  my  beloved  son  E.  S.  Francks, 
during  his  natural  life,  and  after  his  death 
to  his  lawful  heir  or  heirs,  should  he  have 
any  surviving  him,  but  should  he  not  have 
any  lawful  heir  or  heirs  surviving  him,  then 
I  give  and  devise  the  same  to  the  children 
of  my  beloved  scm  W.  W.  Francks."  The 
court  said:  "The  word  'lawful'  may  be 
stricken  out  as  meaningless,  for  there  is  no 
such  anomaly  in  the  law  as  unlawful  heir." 

While  the  courts  in  seeking  to  give  effect  to 
the  manifest  intention  of  a  testator  using 
the  term  "lawful  heirs"  will  treat  the  ex- 
pression as  one  of  fiexiblc  meaning,  still  in 
the  absence  of  anything  in  the  will  or  the 
surrounding  circumstances  showing  that  the 
testator  used  the  words  in  a  different  sense, 
they  are  generally  held  to  indicate  those  on 
whom  the  law  casts  the  descent  of  real  estate 
or  admits  to  participate  in  ike  distribution 
of  personalty.  Simpson  v.  Ashworth,  d 
Beav.  (Eng.r  412;  Smith  v.  Butcher,  10  Ch. 
D.  (Eng.)  133,  48  L.  J.  Ch.  136,  27  W.  R. 
281;  Conger  v.  Lowe,  124  Ind.  368,  24  N.  E. 
889,  9  L.R.A.  165;  Morrison  v.  Sesaions,  70 
Mich.  297,  38  N.  W.  249,  14  Am.  St.  Rep. 
600;  Reinders  v.  Koppelman,  94  Mo.  338,  7 
S.  W.  288;  Wool  v.  Fleetwood,  136  N.  C. 
460,  48  S.  E.  786,  67  L.R.A.  444;  Mooney 
V.  Purpus,  70  Ohio  St.  67,  70  N.  E.  894; 
In  re  Cowley,  120  Wis.  263,  97  N.  W.  930, 
98  N.  W.  28.  See  also  Harrell  v.  Hagan,  147 
N.  C.  Ill,  60  S.  E.  909,  125  Am.  St.  Rep. 
639;  In  re  Tucker,  63  Vt.  104,  21  Atl.  272, 
25  Am.  St.  Rep.  743.  Thus  in  Mooney  v. 
Purpus,  supra,  the  will  under  consideration 


contained  the  following  provision:  "What- 
ever there  remains  after  my  decease  shall  be 
equally  divided  amongst  my  lawful  heirs." 
The  court  said:  "By  the  use  of  the  phrase 
'my  lawful  heirs'  he  manifestly  intended  that 
all  those  persons  who  would  be  his  heirs  un- 
der the  statute  of  descent,  in  case  of  his 
intestacy,  should  be  his  beneficiaries,  and 
should    take    the   residuum    of    his   estate." 

Particular  Meanings, 

In  construing  wills,  the  courts,  following 
the  principle  that  the  intention  of  the  testator 
must  be  sought  from  a  due  consideration  of 
all  the  provisions  of  the  will,  have  treated 
the  expression   "lawful   heirs"   as  a  fiexible 
term.    Various  interpretations  have  been  giv- 
en thereto.     Thus  it  has  been  held  to  mean 
lineal  descendants  or  issue.    Simpson  v.  Ash- 
worth,   6    Beav.    (Eng.)     412;    Goodtitle    v. 
Pegden,  2  T.  R.  (Eng.)  720;  Ernst  v.  Zwicker, 
27  Can.  Sup.  Ct.  694 ;  Abbott  v.  Essex  Co.  18 
How.  202,  216,  16  U.  S.   (L.  ed.)  362  ("law- 
ful heirs  of  their  own") ;  Crockett  v.  Robin- 
son, 46  N.  H.  464;   Rollins  v.  Keel,  116  N. 
C.  68,  20  S.  E.  209;  Francks  v.  Whitaker,  116 
N.  C.  518,  21  S.  E.  176;  Smith  v.  Ellington- 
Guy   Lumber   Co.   156  N.  C.   389,   71   8.   E. 
446;   Moody  v.  Snell,  81  Pa.   St.  359.     See 
also  Harrell  v.  Hagan,  147  N.  C.  Ill,  60  S. 
£.  909,   125  Am.   St.   Rep.  639.     In  Rollins 
V.  Keel,  supra,  the  court  construed  the  follow- 
ing provision  as  a  will:     "I  lend  to  my  be- 
loved wife  Lorenda  all  of  my  lands  until 
my  son  Joseph  E.  RolVins  shall  have  attained 
the  age  of  eighteen  years,  and  then  I  give 
said  lands  to  him,  the  said  Joseph  E.  Rollins, 
him,  his  heirs  and  assigns,  forever:     Provid- 
ed, however,  that  if  the  said  Joseph  E.  Rollins 
shall  die  without  leaving  any   lawful   heir, 
then  the  same,  after  the  expiration  of  the 
widowhood  of  my   wife,  shall   inure  to   my 
brother    Reuben    A.    Rollins,    his    heirs    and 
assigns,  forever."    In  that  case  it  was  said: 
"  'In    Interpreting   wills   it   is    the    duty   of 
the   court   to   ascertain    and   give   effect   to 
the  intention  of  the  testator.    Technical  rules 
of  construction  and  decided  cases  serve  only 
as    aids    rather    than    as   binding    rules    in 
the  discharge  of  such  duties.     The  meaning 
of  every  will,  and  its  several  parte,  depends 
largely  upon  the  circumstances  of  the  testa- 
tor as  these  appear  from  the  will  itself.    The 
meaning   attributed    by   him   to   words    and 
phrases,  when  it  appears,  must  prevail,  how- 
ever different  this  may  be  from  that  ordi- 
narily implied   by  such  words   and   phrases 
in  other  wills  or  other  written  instruments. 
The   sole  and  controlling   purpose  is  to   as- 
certain what  the  testator,  whose  will  may  be 
under     consideration,     intended.'       Applying 
these  principles  of  interpretation  to  the  will 
of    Rufus    Rollins,    we    experience    no    difH- 
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culty  in  reaching  the  conclusion  that  the 
words  'any  lawful  heirs'  should  be  construed 
to  mean  issue.  In  other  words,  the  limitation 
should  read  'that  if  the  said  Joseph  shall 
die  without  issue  then  the  same  (the  lands 
devised),  after  the  expiration  of  the  widow- 
hood of  my  wife,  shall  inure  to  my  brother 
Reuben  A.  Rollins,  his  heirs  and  assigns  for- 
ever/ It  is  plain  that  the  devisor  intended 
that  his  widow  should  have  the  land  until 
Joseph  attained  the  age  of  eighteen  years, 
and  that  if  he  should  die  without  issue  she 
should  have  it  only  during  her  widowhood. 
If  the  words  'lawful  heirs'  are  to  be  taken 
in  their  technical  sense,  the  widow  would, 
in  the  event  of  Joseph's  dying  without  issue 
or  brother  or  sister,  or  the  issue  of  such  (and 
this  was  the  case),  take  the  fee  as  heir  of 
her  son.  This  would  defeat  the  intention  of 
the  devisor,  as  it  is  clear  that  he  did  not 
intend  that  she  should  have  any  interest  in 
the  land  in  the  event  of  her  marrying  again. 
.  .  .  Joseph  having  died  without  issue,  and 
the  widow  having  married,  the  limitation 
over  to  Reuben  must  take  effect,  and  his  heir, 
the  plaintiff,  is  entitled  to  recover." 

In  Moody  v.  Snell,  81  Pa,  St.  359,  the 
provision  of  the  will  before  the  court  was 
as  follows:  "I  do  give  and  bequeath  unto 
my  beloved  son,  Lockwood  Smith,  Jr.,  and 
to  his  lawful  heirs,  one  equal  half  part  of 
my  farm  lying  and  being  in  the  township 
of  Ulster,  and  being  the  same  which  the  said 
Lockwood  Smith  now  lives  on,  together  with 
the  appurtenances;  but  in  case  the  said  Lock- 
wood  should  die  without  any  lawful  heirs, 
then  the  said  property  to  revert  back  and 
be  equally  divided  among  my  children,  who 
shall  or  may  survive  him,  except  the  one 
equal  third  part  of  said  property,  which 
shall  belong  to  his  widow  so  long  as  she 
shall  continue  as  such."  The  court  said: 
"It  is  very  clear  that  under  the  will  of 
I»ckwood  Smith,  his  son,  Lockwood  Smith, 
Jr.,  would  have  taken  an  estate  in  fee  simple, 
had  it  not  been  for  the  terms  of  the  devise 
over.  Tlie  principal  devise  was  to  him  and 
to  his  lawful  heirs.  .  .  .  The  devise  over 
was  in  these  words:  'But  in  case  the  said 
Lockwood  should  die  without  any  lawful 
heirs,  then  the  property  to  revert  back  and 
be  equally  divided  among  my  children  who 
shall  survive  him,  except  the  one  equal  third 
part  of  said  property,  which  shall  belong  to 
his  widow  as  long  as  she  shall  continue  as 
such.'  Had  the  principal  devise  been  for  life 
instead  of  in  fee,  the  terms  of  the  devise 
over  indicating  a  definite  failure  of  issue,  the 
estate  of  Lockwood  Smith,  Jr.,  would  have 
come  to  an  end  at  his  death  without  issue. 
But  the  words  'lawful  heira*  clearlv  meant 
'lawful  issue,*  as  interpreted  by  the  terms 
over,  for  the  testator's  children,  the  brothers 
and   sisters   of   Lockwood,  would   have   been 


his  heirs  on  leaving  no  issue,  and  therefore 
the  testator  must  have  meant  lineal  descend- 
ants, and  not  collateral,  when  he  used  the 
words  'lawful  heirs.'  " 

The  term  "lawful  heirs"  has  been  held  to 
exclude  from  its  meaning  the  issue  of  the  per- 
son to  whose  heirs  it  refers.  See  the  report- 
ed case.  See  also  Wilberding  v.  Miller,  90 
Ohio  St.  28,  106  N.  E.  666,  The  term  has 
been  considered  synonomous  with  "children. "' 
Conger  v.  Lowe,  124  Ind.  368,  24  N.  E.  889. 
9  L.R.A.  165.  In  that  case  the  discussion 
centered  about  the  provision  of  a  will  read- 
ing as  follows:  "The  two  above  described 
pieces  of  land,  ...  I  will,  devise  and  be- 
queath to  my  son,  Samuel  M.  Conger,  during 
his  natural  lifetime:  Provided,  He  will  live 
on  and  occupy  the  same;  at  his  death,  or  his 
refusal  to  live  on  or  occupy  the  same,  then 
and  in  that  case,  as  well  as  at  the  said 
Samuel  M.  Conger's  death,  I  will,  devise  and 
bequeath  the  same  to  the  said  Samuel  M. 
Conger's  lawful  heirs."  The  court  said: 
"The  language  employed  in  the  will  under 
consideration  makes  it  certain  that  the  per- 
sons referred  to  therein  as  Samuel  M.  Conger's 
lawful  heirs,  were  to  take  under  the  will  di- 
rectly from  the  testator,  and  not  by  descent 
from  Samuel  M.  Conger,  as  heirs.  The  testa- 
tor declared  in  terms  that  cannot  be  mistaken, 
that  upon  the  death  of  his  son,  or  upon  his 
refusal  to  occupy  or  live  on  the  farm,  *I  will. 
devise  and  bequeath  the  same  to  the  said 
Samuel  M.  Conger*s  lawful  heirs.'  It  is  clear- 
ly apparent  that  the  testator  contemplated 
that  the  persons  designated  as  'lawful  heirs/ 
should  be  persons  living  before  the  death  of 
Samuel  M.  Conger,  because  not  only  the  title. 
but  the  possession  of  the  estate  in  remainder 
over,  was  to  vest  in  them  by  the  terms  of  the 
will,  as  well  upon  the  failure  or  refusal  of 
his  son  to  occupy  the  farm  as  upon  his  death. 
Uncontrolled  by  the  context,  the  phrase  'law- 
ful heirs'  would  designate  those  per-^ons  who 
under  the  statute  of  descents  would  succeed 
to  the  property  in  case  the  testator's  son 
should  die  intestate.  But  there  was  a  con- 
tingency provided  for  in  the  will,  upon  which 
the  remainder  over  was  to  take  effect  before 
the  death  of  his  son,  and  it  is  therefore  ab- 
solutely certain  that  the  testator  did  not 
use  the  phrase  for  the  purpose  of  designating 
the  whole  class  of  lineal  or  collateral  rela- 
tives, who  at  the  death  of  his  son  might  fall 
within  that  denomination.  It  is  true  that 
the  word  'heirs,'  unless  other  parts  of  th© 
will  imperatively  require  it,  is  to  be  taken 
as  having  been  used  in  its  technical  sense; 
yet,  when  to  use  it  in  that  sense  renders  the 
general  purpose  and  intent  of  the  will  in- 
sensible under  anv  rule  of  law,  and  defeats 
the  manifest  purpose  of  the  testator,  the  cir- 
cumstances are  persuasive  that  the  testator 
must  have  used  the  word  to  designate  some 
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other  class  of  persons  than  those  technically 
denominated  'heirs.'  When  it  becomes  mani- 
fest that  it  was  used  as  a  synonym  for  'chil- 
dren/ or  in  some  modified  sense,  the  rule  in 
Shelley's  case  will  not  be  applied  to  over- 
turn the  testator's  intentions.  ...  As 
Ave  have  already  seen,  it  is  clear  that  the 
phrase  'lawful  heirs*  could  not  have  been  used 
by  the  testator  to  designate  tliose  who  should 
succeed  to  his  son's  estate  upon  his  death.  To 
give  it  such  a  construction  would  render  nuga- 
tory and  meaningless  the  provision  that  the 
«state  was  devised  to  the  lawful  heirs  of  the 
life  tenant  in  case  the  latter  refused  to  oc- 
cupy it.  The  will  is  therefore  to  be  read 
as  if  the  word  'children'  had  been  used  in- 
stead of  'heirs.'  The  conclusion  follows  that 
upon  the  death  of  the  testator  Samuel  M. 
Conger  took  a  life  estate  in  the  land  in  con- 
troversy, which  was  defeasible  upon  condi- 
tion that  he  refused  to  live  upon  or  occupy 
the  estate,  and  that  the  will  created  a  vested 
remainder  over  in  fee  in  his  children,  to  take 
effect  in  possession  upon  the  termination  of 
the  estate  of  their  father."  To  the  same  effect 
see  Stisser  v.  Stisser,  235  111.  207,  85  N.  £« 
240. 

In  Reilly  v.  Bristow,  105  Md.  326,  66  Atl. 
262,  it  was  said  that  "children  are  embraced 
within  the  term  lawful  heirs,  .  .  .  but  the 
word  is  not  per  se,  descriptive  of  the  whole 
line  of  lawful  heirs." 

The  term  "lawful  heirs"  has  been  held  not 
to  include  adopted  children.  Thus  in  Warden 
V.  Overman,  155  la.  1,  135  N.  W.  649,  it 
appeared  that  the  testatrix  had  adopted  in 
the  manner  prescribed  by  law  a  child  who 
however  was  never  publicly  recognized  as  her 
adopted  daughter;  that  she  gave  the  child 
the  sum  of  one  hundred  dollars  in  her  will 
designating  her  as  "my  young  friend;"  and 
that  the  residuary  clause  read  as  follows: 
^'AU  the  rest,  residue  and  remainder  of  my 
property,  both  real  and  personal,  I  give,  de- 
vise and  bequeath  to  my  lawful  heirs  (ex- 
cepting therefrom  my  said  nephew,  Amos  E. 
Burwell  and  Prank  Burwell)  to  be  divided 
between  them  in  shares  and  proportions  as 
provided  by  law,  and  under  the  inheritance 
laws  now  in  force  in  the  state  of  Iowa." 
The  court  said:  **The  words  'lawful  heirs* 
clearly  convey  the  meaning  of  heirs  of  the 
blood,  and  not  heirs  by  adoption."  In  Morri- 
son V.  Sessions,  70  Mich.  297,  38  N.  W.  249, 
14  Am.  St.  Rep.  500,  a  child  whose  adoption 
was  thought  to  have  been  revoked  by  the 
adoptive  father,  though  it  would  seem  that 
such  was  not  the  legal  effect  of  the  revocation 
proceedings  taken,  sought  to  claim  under  the 
following  clause  of  his  will :  "4.  After  all  the 
before-mentioned  legacies  have  been  fulfilled, 
I  give  and  bequeath  the  remainder  of  my 
estate  to  my  lawful  heirs."  The  court  said: 
"The  evidence  before  us,     .     .      .     convinces 


us  that,  at  the  time  he  made  the  will,  and 
after,  he  did  not  regard  May  Morrison,  the 
appellee,  as  his  heir,  .  .  .  that  he  did  not 
intend  to  include  her  in  the  distribution  of 
liis  estate  under  the  fourth  clause  of  his  will. 
The  testator  used  the  term  *la\vful  heirs'  in 
its  ordinary  and  well-understood  sense,  as 
referring  to  a  class  upon  whom  descent  of 
property  was  cast  by  the  statutes  of  descent. 
Had  he  intended  the  bequest  for  her,  he  would 
not  have  said  'lawful  heirs,'  but  'lawful  heir.* 
He  had  not  her  in  his  mind,  but  his  numerous 
kindred  who  by  the  statute  would  inherit 
his  property." 

In  Reinders  v.  Koppelman,  94  Mo.  338,  7 
S.  W.  288,  the  question  was  whether  a  child 
adopted  by  the  testator's  wife  some  years 
after  his  decease  took  under  his  will  which 
provided  that  after  the  wife's  decease  half  of 
his  property  should  "go  to  the  nearest  and 
lawful  heirs  of  mine  and  that  of  my  said 
wife,  share  and  share  alike."  It  was  held 
that  in  view  of  other  provisions  of  the  will 
it  was  the  testator's  intention  to  exclude  any 
such  adopted  child.  But  the  court  said:  "If, 
however,  the  testator  had  not  hung  out  this 
light,  by  which  his  meaning  may  be  easily 
read,  it  would  seem  that  the  very  terms, 
'nearest  and  lawful  heirs,'  would  be  sufficient 
to  exclude  the  idea  of  an  adopted  heir;  the 
status  or  relation  c^  an  adopted  heir  is  a 
lawful  one,  since  the  law  sanctions  and  pro- 
vides a  method  for  its  creation,  but  the  rela- 
tion is  not  the  creature  of  the  law,  but  of  the 
deed  of  adoption;  a  child  by  adoption  is, 
in  a  limited  sense,  made  an  heir  not  by  the 
law,  but  by  contract  evidenced  by  deed; 
adopted  heir  or  heir  by  adoption  would  be 
appropriately  descriptive  of  such  relation; 
contradistinguished  from  such  an  heir  are 
those  upon  whom  the  law  casts  descent,  who 
are  constituted  heirs  by  law;  these  are  ap- 
propriately described  as  heirs-at-law,  or  heirs 
by  the  law.  Tliis  distinction  would,  of  course, 
be  of  little  value  in  construing  the  will  of  a 
laymanr,  if  it  were  not  almost  universally  and 
unconsciously  recognized  in  the  affairs  of 
life;  and  that  in  common  parlance  we  find 
that  the  terms,  heirs-at-law  and  lawful  heirs, 
are  used  indiscriminately  as  synonymous  and 
convertible  terms  and  whenever  either  is  used, 
they  are  invariably  referred  to  the  heirs  upon 
whom  descent  is  cast  by  law,  and  not  to  an 
heir  by  adoption.  The  relation  of  an  heir 
by  adoption  is  an  exceptional  and  unusual 
one,  and  does  not  come  within  the  ordinary 
and  usual  meaning  of  the  words,  lawful 
heirs,  and  those  words  ought  not  to  be  held, 
ex  vi  termini,  to  include  an  adopted  heir." 

A  widow  has  been  held  to  come  within  the 
meaning  of  the  term  ''lawful  heirs"  as  used 
in  a  will.  Miller  v.  Miller,  29  Ohio  Cir.  Ct. 
Hep.  451.  In  that  case  it  appeared  that  the 
testator  made  a  devise  of  land  to  his  unmar- 
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ried  son  for  hi^  life  and  at  his  death  to  go  to 
his  "lawful  heirs."  On  the  death  of  the  son 
who  married  subsequently  to  his  father's 
death  but  died  without  children,  it  was  held 
that  his  widow  took  as  heir  of  her  husband, 
she  being  his  heir  under  the  statute  of  de- 
scent and  it  not  being  shown  that  the  tes- 
tator intended  otherwise.  Compare  Bailey  ▼. 
Bailey,  25  Mich.  185. 


STATE 

V. 

GIUDICE. 


Iowa  Supreme  Court — June  23,  1915. 


170  Iowa  731;  ISS  N.  W,  336. 


Criminal  Iaw  ~  Transfer  of  Case  — 
Form  of  Order  <— Fizlms  Date  of 
THaL 

The  part  of  an  order  transferring  a  crimi- 
nal case  from  one  district  court  to  another 
which  assigns  the  cause  for  trial  on  a  desig- 
nated future  date,  though  not  binding  on  the 
district  court  to  which  the  case  is  trans- 
ferred, is  not  prejudicial  to  accused  who 
thereby  obtained  notice  that  the  cause  will 
likely  be  called  for  trial  on  the  date  fixed, 
and  he  cannot  complain  because  the  trial 
proceeded  on  that  date  without  showing  that 
he  did  not  have  time  in  which  to  prepare 
his  defense. 

Jury  ~  Drawing  Additional  Jurors  — 
Power  in  Vacation. 

Under  Code,  §  347,  authorizing  the  judge 
either  before  or  during  the  term  to  order 
additional  jurors,  an  order  directing  the 
drawing  of  additional  jurors  is  within  the 
court's  discretion,  though  made  in  vacation. 

Panel  Teniporarily  Excused  >—  Riglit  to 
Recall. 

Where  jurors  of  the  original  panel  have 
not  been  finally  discharged  but  have  merely 
been  temporarily  excused  and  have  drawn 
their  compensation  for  services  rendered, 
they  can  be  required  to  return  and  sit  in  any 
case  properly  before  the  court. 

Conipetency  of  Jury  »  Bias  »  Reading 
Nevrspaper  Acconnts. 

Jurors  who  have  read  newspaper  accounts 
of  the  ofifense  charged  and  accused's  connec- 
tion therewith  and  have  formed  an  opinion, 
but  who  are  not  acquainted  with  accused  and 
who  do  not  entertain  any  bias  or  prejudice 
against  him,  and  who  have  no  personal 
knowledge  of  the  facts,  and  who  assert  that 
they  can  accord  accused  a  fair  and  impartial 
trial,  are  not,  as  a  matter  of  law,  disqualified, 
and  the  trial  court  overruling  challenges  for 
cause  does  not  abuse  its  discretion. 


Prejudice  as&iust  Race  of  Accused. 

A  juror  who  entertains  a  prejudice  against 
the  nationality  of  accused  but  none  against 
accused  personally,  and  who  insists  that  he 
can  accord  him  a  fair  and  impartial  triaL 
is  not  necessarily  disqualified,  though  it  is 
advisable  to  sustain  a  challenge  against  him 
for  cause. 

[See  note  at  end  of  this  case.] 

Expert  Testimony  —  Wounds  ~  Possi- 
bility of  Iniliction  with  Particular 
Weapon. 

A  physician  who  reached  decedent  imme- 
diately after  his  death  and  who  describes  the 
wounds  inflicted  on  decedent,  is  properly  per- 
mitted to  testify  that  the  wounds  eould  have 
been  inflicted  by  a  razor  held  by  a  man 
coming  up  from  behind  decedent  and  catting 
him  from  behind. 

Trial  —  Keeping  Jury  in  ConfinenMmt  — 
Announcing  at  Wl&ose  Request. 

The  judge  making  an  order  to  keep  the 
jury  together  during  a  murder  trial  should 
assume  the  responsibility  of  the  order,  and 
not  indicate  that  the  order  is  made  at  the 
instance  of  the  state  or  accused. 

Same. 

Where  the  court,  ordering  the  jury  to  bc» 
kept  together  during  the  trial,  indicated  that 
the  order  was  made  at  the  request  of  ac- 
cused, but  the  order  was  subsequently  with- 
drawn and  the  jury  never  confined  there- 
under, accused  was  not  prejudiced. 

Witnesses  —  Cross-exaniination  —  Cir-» 
cunistances  Explaining  Declarations 
Testifled  to. 

Where  the  state  sought  to  show  that  ac- 
cused killed  decedent  by  proving  that  dece- 
dent, after  receiving  the  fatal  wounds,  points 
ed  to  them  and  said  "Dago,  Dago,"  questions 
on  cross-examination  of  a  state's  witness  as 
to  whether  accused  was  the  only  one  about 
the  place  referred  to  as  "Dago"  and  as  to 
how  many  others  and  who  were  so  alluded 
to  are  pertinent. 

Trial  — Number  of  Counsel  Entitled  to 
Participate. 

The  statute  declaring  that  but  one  counsel 
on  each  side  shall  examine  the  same  witness 
does  not  apply  to  the  interposition  of  objec- 
tions by  the  state's  attorneys  to  questions 
asked  a  witness  by  the  attorney  for  accused. 

Appeal  and  Error  —  Ham&less  Error— > 
Record  Not  SltoisHLns  Importanoe  of 
Testimony. 

Where  the  record  does  not  show  what  an 
exhibit  referred  to  by  a  witness  was,  and  by 
whom  signed,  accused  is  not  prejudiced  by 
the  testimony  of  an  officer  who  was  at  the 
jail  when  the  exhibit  was  signed  and  who 
heard  the  talk  between  the  county  attorney 
and  accused  prior  to  the  making  thereof, 
that  no  promise  was  made,  though  the  officer 
should  have  been  required  to  give  the  con- 
versation instead  of  his  conclusion. 

Same. 

Where  the  record  does  not  show  what  a 
paper  was  or  its  relation  to  the  case,  error 
in  permitting  a  witness  to  testify  that  a 
request  was   made   for   a    paper  which   was 
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delivered  to  a  deputy  sheriff  who  said  he 
^ivanted  to  read  over  the  statement,  is  not 
prejudicial. 

XTidence  Not  Prejndieial  —  Coneeal- 
ment  of  Aooused  by  Offloers  after 
Arrest. 

The  admission  of  the  testimony  of  the 
sheriff  of  a  county  in  which  a  murder  was 
committed,  that  he  moved  accused  from  one 
place  to  another,  and  subsequently  moved 
Aim  again  because  the  newspaper  reporters 
had  located  him,  is  not  prejudicial  to  ac- 
cused on  the  theory  that  it  was  necessary 
for  the  sheriff  to  conceal  him  to  protect  him 
and  thereby  inflaming  the  minds  of  the  jury 
against  him. 

£rideiiee  — >  Condnot  of  Accused  after 
Offense. 

Where  accused  was  informed  shortly  after 
the  infliction  of  fatal  wounds  of  decedent's 
death  and  of  the  fact  that  decedent  had 
written  accused's  name,  and  that  accused 
stated  that  he  would  go  to  a  certain  place, 
evidence  that  accused  dressed  in  a  hurry  is 
competent  as  showing  his  conduct  immediate- 
ly after  the  offense. 

Conduct  of  Oovnsel  — >  Comnient  Jnstt- 
fled  by  Acts  of  Opposing  Connsel. 

Where  the  attorney  for  accused  on  the 
cross-examination  of  a  witness  propounded 
questions  which  he  must  have  known  were 
improper  and  sought  to  inject  evidence  in 
the  case  that  had  no  place  there,  the  remark 
of  state's  counsel  that  accused's  attorney  was 
^'shooting  hot  air"  into  the  case  and  ''insisting 
on  sticking  in  that  prejudicial  stuff  that  he 
knows  is  not  true,"  is  not  misconduct. 

ETidence  —  Releraney  —  Bloodstain 
froni  'Weapon. 

Where  a  witness  testified  that  he  had  gone 
to  accused's  room  shortly  after  the  infliction 
of  fatal  woimds  on  decedent  and  had  seen  a 
razor  between  the  mattress  and  the  pillow, 
and  that  in  the  morning  he  saw  the  razor 
in  the  hands  of  the  landlady,  who  was  making 
the  bed,  the  testimony  of  the  landlady  that 
on  the  morning  following  the  killing  she  saw 
a  third  person  take  the  razor  and  walk  out, 
and  that  she  examined  the  pillow  slip  and 
there  was  a  stain  of  blood,  is,  together  with 
the  pillow  slip,  admissible. 

[See  15  Ann.  Cas.  811.] 

Res  Gestae  —  Stateniont  of  Deceased  as 
to  Intended  MoTc^ients. 

A  statement  made  by  decedent  immediately 
before  he  returned  to  a  railroad  roundhouse 
with  his  throat  cut,  that  he  was  going  out 
an  avenue  and  so  would  pass  a  w^oodpile 
where  the  crime  was  alleged  to  have  been 
committed,  is  admissible  as  part  of  the  res 
gestae. 

[See  Antt.  Gas.  1913E  361.] 

Appeal  and  Error  — Error  Not  Sbovrn 
by  Record  —  Rnlinc  on  Unidentifled 
Ezbiblt. 

Where  the  record  does  not  disclose  what 
an  exhibit  was,  the  court  on  appeal  cannot 
say  that  the  trial  court  erred  in  refusing 
to  permit  an  identification  of  the  exhibit. 


Argument  of  Connsel  —  Reference  to 
Cbanse  of  Venne. 

W^here  a  criminal  case  was  transferred 
from  one  county  to  another,  the  action  of 
the  county  attorney  in  his  opening  argument 
in  stating  that  he  believed  that  the  former 
county  owed  to  the  citizens  of  the  latter 
county  and  to  the  jurors  an  apology  and  an 
explanation  of  why  the  jurors  were  present, 
and  that  it  was  through  no  solicitation  of  the 
prosecuting  attorney,  is  improper,  for  it  was 
no  concern  of  the  jury  how  the  case  came  to 
be  there. 

Going  ontside  Record. 

The  action  of  the  prosecuting  attorney  in 
assailing  accused  in  his  closing  argument  for 
an  offense  of  which  there  was  no  proof  and 
properly  could  be  none,  is  prejudicial. 

Objection  to  Remarks  of  Connsel  — 
Agreement  Dispensing  iritlt  Timely 
Objection. 

Where  it  was  agreed  that  to  avoid  inter- 
ruption accused  might  have  an  exception  to 
everything  that  was  said  by  the  prosecuting 
attorney  m  his  argument,  and  misconduct  of 
the  prosecuting  attorney  was  made  one  of  the 
grounds  of  a  motion  for  new  trial,  the  state 
cannot  insist  that  objection  to  improper  argu* 
meat  should  have  been  made. 

[See  generally  7  Ann.  Cas.  220;  Ann.  Cas. 
1016A  551.] 

Appeal  from  District  Court,  Mills  county: 
Abthub,  Judge. 

Criminal  action.  Francisco  Giudice  con- 
victed of  murder  in  first  degree  and  appeals. 
The   facts   are   stated   in  the  opinion.     Rb- 

VERSED. 

John  J.  He8»  for  appellant. 
George  Cosson  and  John  Fletcher  for  ap- 
pellee. 

[735]  Ladd,  J. — Howard  Jones  was  cm- 
ployed  in  firing  a  switch  engine  at  the  yards 
of  the  Chicago  &  Northwestern  Railway  Com- 
pany in  Council  Bluffs,  and  on  the  evening 
of  May  27,  1913,  shortly  after  11  o'clock 
p.  M.,  rushed  into  the  foreman's  office  in  the 
roundhouse  with  his  throat  cut.  He  was  ex- 
cited and  tried  to  talk,  pointed  at  His  throat 
and  said,  "Dago,  Dago,''  seized  a  pen  and 
tried  to  write,  but  fell  on  the  floor  and  died 
before  the  physician  reached  him.  The  de- 
fendant, who  is  an  Italian,  had  been  employed 
by  the  railroad  company,  and  on  May  13th 
previous,  Jones  had  directed  him  to  put  a 
headlight  reflector  on  an  engine.  Defendant 
refused  to  do  so  and  was  told  by  Jones  that 
unless  he  did,  he  would  "turn  him  in  to 
McCaw,"  the  general  foreman.  Subsequently 
Jones  did  so,  and  the  defendant  was  sus- 
pended from  employment.  The  theory  of  the 
prosecution  was  that  defendant  killed  Jones 
in  revenge.  The  errors  assigned  will  be  taken 
up  in  the  order  argued. 
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I.  The  indictment  was  returned  June  6, 
1913,  and  five  days  later,  the  defendant  was 
arraigned  and  entered  a  plea  of  "not  guilty." 
A  motion  for  change  of  venue  from  Potta- 
wattamie county  was  filed  on  the  13th  of  the 
same  month,  and  on  the  16th  of  June,  the 
court  ordered  that  the  cause  be  transferred 
to  the  district  court  of  Mills  county  and  "spe- 
cially assigned  for  trial  before  said  court  on 
Monday,  June  23,  1913,  and  that  if  the  regu- 
lar spring  term  has  been  finally  adjourned 
that  a  special  t<erm  be  and  is  hereby  called  to 
begin  on  said  day  for  such  trial,  and  that  if 
the  regular  term  is  still  open,  then  court  re- 
convene on  said  day  for  such  trial,  and  that 
the  jury  be  summoned  forthwith  to  appear  on 
said  trial  on  said  day,  any  judge  of  the 
district  court  making  any  order  with  refer- 
ence thereto  which  he  may  deem  proper."  On 
the  same  day  his  honor.  Judge  E.  B.  Wood- 
ruff, one  of  the  judges  of  tiie  district,  ad- 
dressed an  order  to  the  clerk  of  the  district 
court  of  Mills  county,  directing  that  ''the 
record  show  that  such  district  court  is  ad- 
journed [736]  until  June  23d  at  9  o'clock 
A.  M.  for  the  purpose  of  the  trial  of  the  case 
of  the  State  of  Iowa  v.  Frank  Giudice.  alias 
Henry  Wiley,  and  for  the  transaction  of  any 
other  business  that  may  come  before  the 
court."  And  another  order  was  entered,  di- 
recting that  30  additional  jurors,  as  pro- 
vided by  law,  be  drawn  for  the  trial  of  said 
cause  and  sumn^oned  to  appear  at  9:30 
o'clock,  June  23,  1913,  and  also  that  the 
original  panel  for  the  April  term,  1913,  not 
heretofore  excused  bv  the  court,  be  sum- 
moned  to  appear  at  the  same  time.  The  rec- 
ord showed  that  the  jurors  in  attendance  at 
the  said  term  drew  their  compensation  on 
April  30th  and  had  not  appeared  thereafter 
until  the  morning  of  June  23d. 

Appellant  contends  that  the  district  court 
of  Pottawattamie  county,  after  having  en- 
tered the  order  transferring  the  cause  to  Mills 
county,  lost  jurisdiction  of  the  same,  and 
that  the  portion  of  the  order  assigning  the 
cause  for  trial  on  June  23d  was  without  juris- 
diction and  deprived  the  defendant  of  a  rea- 
sonable time  within  which  to  prepare  for 
trial.  While  the  district  court  of  one  county 
may  not  bind  the  court  of  another  by  enter- 
ing an  order  with  reference  to  the  transaction 
of  business  in  the  other  county,  yet  the  por- 
tion of  the  order  objected  to  had  the  effect  of 
carrying  to  defendant  notice  of  the  time  the 
cause  would  likely  be  called  for  trial,  and 
this  being  true,  the  order  of  the  court  of 
Mills  county,  upon  convening,  June  23,  1913, 
that  the  trial  proceed  at  once,  was  without 
prejudice  in  not  affording  the  defendant  at 
least  the  intervening  time  to  prepare  for 
trial,  and  there  is  no  showing  whatever  that 
this  did  not  afford  the  defendant  ample  time 
in  which  to  prepare  for  his  defense.  The 
order  directing  the  drawing  of  30  additional 


jurymen  was  not  without  jurisdiction  even 
if  made  in  vacation;  for  Sec.  347  of  the  Code 
expressly  authorizes  the  judge,  either  before 
or  during  the  term,  to  order  as  many  addi- 
tional jurors  drawn  for  the  trial  of  any  par- 
ticular case  as  niav  be  deemed  necessary.  See 
[737]  State  v.  John,  124  la.  230,  IOO'n.  W. 
193.  Though  the  jurors  of  the  original  panel 
had  drawn  their  compensation  April  30th, 
for  services  already  rendered,  they  had  not 
been  finally  discharged,  and  we  know  of  no 
reason  why  the  jury,  when  temporarily  ex- 
cused, may  not  be  required  to  return  and 
sit  in  any  case  properly  before  the  court  and 
not  disposed  of.  State  v.  Phillips,  119  la. 
652,  94  N.  W.  229,  67  L,R.A.  292.  Such  is 
the  practice  with  grand  jurors.  State  v.  Dis- 
brow,  130  la.  19,  8  Ann.  Caa.  190,  106  N.  W. 
263.  As  the  jurors  had  not  been  discharged 
for  the  term,  they  were  competent  to  sit  in 
the  trial  of  any  cause  which  it  might  be  found 
necessary  subsequently  to  try,  and  there  was. 
no  error  in  resummoning  them  for  the  deter- 
mination of  the  case  at  bar. 

II.  The  defendant  exercised  all  his  pre> 
emptory  challenges,  and  now  complains  of  the 
ruling  of  the  court  on  challenges  for  cause  as 
to  several  of  the  jurors.  These  jurors  had 
read  newspaper  accounts  concerning  the  kill- 
ing of  Jones  and  the  connection,  if  any,  of 
defendant  therewith,  and  thereon  had  formed 
an  opinion.  None  were  acquainted  with  de- 
fendant, nor  entertained  bias  or  prejudice 
against  him,  nor  had  personal  knowledge 
concerning  the  facts,  and  asserted  that  they 
were  able  to  aeeord  him  a  fair  and  impartial 
trial.  Without  reviewing  the  cases,  it  is 
enough  to  say  that  there  was  no  abuse  of  dis- 
cretion in  overruling  all  the  challenges  for 
cause  save  that  about  to  be  considered.  State 
v.  Young,  104  la.  730,  74  N.  W.  693;  SUte 
v.  Hassan,  149  la.  518,  128  N.  W.  960. 

III.  The  answers  of  H.  B.  Nutting  for 
cause  disclosed  that  he  entertained  a  preju- 
dice against  the  nationality  of  the  defendant. 
He  swore  that  prej-udice  against  Italians  was 
strongly  fixed  in  his  mind  and  had  been 
entertained  for  some  time. 

Q.  "And  if  selected  as  a  juror  you  would 
have  a  prejudice  against  this  man  because 
of  the  fact  that  he  is  a  member  of  the  na- 
tionality to  which  he  belongs?"  A.  "Well, 
only  just  as  a  nationality,  yes,  sir.  .  .  .** 
Q.  "And  it  would  [738]  be  in  your  mind  al- 
ways in  the  consideration  of  this  case,  would 
it  not,  the  prejudice  you  entertain?"  A. 
"Well,  I  would  not  let  that  hinder."  Q. 
"Isn't  it  a  fact  that  the  prejudice  that  you 
have  would  be  with  you  during  all  this  time?" 
A.  "Yes,  sir,  I  think  so."  Q.  "And  it  would 
be  in  your  mind  during  your  consideration 
of  the  entire  case?"     A.  "It  would." 

On  further  examination,  he  stated  that  he 
would  not  carry  the  prejudice  in  the  jury 
box  with   him,  would  disregard  and   lay   it 
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aside,  and  that  he  had  "no  particular  preju- 
dice against  defendant,  and  if  selected  as  a 
juror  would  try  the  case  fairly  and  impar- 
tially." After  saying  that  he  would  continue 
to  entertain  the  prejudice  against  the  na- 
tionality, he  was  asked  by  the  court: 

"Do  you  think  an  Italian  is  entitled  to  a 
fair  trial  by  this  court?"  A.  "Certainly  I 
do."  Q.  "Can  you  give  one  a  fair  trial?" 
A.  "Yes,  sir." 

He  ^ated  farther  that  he  had  talked  about 
the  case  and  spoken  about  the  prejudice  men- 
tioned. 

Q.  "Are  you  certain  that  you  can  entirely 
blot  that  (prejudice)  out  of  your  mind?" 
A.  "Well,  I  don't  think  I  could  entirely  blot 
it  out  of  my  mind."  Q.  "And  you  are  abso- 
lutely certain  that  you  could  blot  it  out  and 
remove  from  your  mind  the  prejudice  you  say 
you  entertain?"  A.  "Well,  I  would  not  prom- 
ise that;  no,  sir."  Q.  "You  would  not  be 
willing  to  state  that  you  would  entirely  re- 
move from  your  mind  the  prejudice  that  you 
entertain  against  this  man  because  of  his 
nationality?"    A.  "No,  sir." 

The  challenge  for  cause  was  overruled.  It 
will  be  observed  that  the  juror  did  not  indi- 
cate the  nature  of  his  prejudice,  that  he 
entertained  none  against  the  accused  person- 
ally, and  that  he  insisted  that  he  could  accord 
him  a  fair  and  impartial  trial.  In  these 
circumstances,  the  rule  is  quite  [739]  well 
settled  by  the  authorities  that  race  prejudice 
will  not  disqualify  the  person  called  as  a 
juror.  In  State  v.  Casey,  44  La.  Ann.  969,  11 
So.  583,  the  court  said  that  "Race  prejudice 
exists  everywhere  among  all  nations,  who 
favor  their  own  race  and  believe  it  is  the 
favored  and  cherished  race  of  the  world. 
No  man,  because  he  thinks  his  own  race 
superior  to  another,  is  disqualified  as  a  juror 
on  this  account."  In  Bass  v.  State,  69  Tex. 
Crim.  186,  127  S.  W.  1020,  some  of  the  ju- 
rors stated  that  they  had  a  prejudice  against 
the  negro  race  socially,  but  not  civilly  or 
legally.  This  was  said  to  have  meant  "that 
they  would  not  recognize  negroes  as  com- 
panions or  associates  but  had  no  prejudice 
against  the  race  which  would  influence  or 
affect  their  action  in  respect  to  any  right 
or  rights  under  the  law."  In  State  v.  Green, 
229  Mo.  642,  129  S.  W.  700,  objection  to  the 
juror  was  that  he  refused  to  drink  with  a 
negro,  and  it  was  said  that  the  mere  fact  that 
the  juror  refused  to  put  himself  on  a  social 
level  with  the  negro  did  not  disqualify  him  to 
sit  in  the  trial  of  the  cause  and  render  a  fair 
and  impartial  verdict.  In  Johnson  v.  State, 
88  Neb.  565,  Ann.  Cas.  1912B  965,  130  N.  W. 
283,  the  juror,  on  i?atr  dire,  stated  that  he 
had  a  feeling  of  prejudice  against  the  colored 
race,  but  had  no  prejudice  against  the  de- 
fendant; and  the  court  held  that  the  so-called 
prejudice  ap^ainst  the  race  was  simply  a  feel- 
ing or  belief  that  it  was  inferior  to  the  white 
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race,  aud  that  this  fact  would  not  affect  his 
verdict,  sayiug  that,  "Without  doubt  many 
white  men  have  the  same  feeling  as  did  j'.iror 
Manguld,  but  this  aloiio  has  iu:vcr  been  con- 
sidered sufficient  to  discpialify  tlioui  fn))ii 
acting  as  jurors  on  cases  where  colored  nun 
have  been  tried  for  criminal  offenses"  In 
State  V.  Brown,  188  Mo.  451,  87  S.  W.  511), 
the  juror  stated  that  he  had  some  prejudice 
against  the  negro  race,  but  that  he  had  no 
bias  or  prejudice  that  would  prevent  him 
from  impartially  trying  the  case  under  the 
law  and  evidence.  It  was  then  said  that 
"the  statement  of  this  juror  as  to  his  attitude 
toward  the  colored  race  must  be  treated  as 
nothing  more  than  a  notification  to  appellant 
that  while  he  had  no  prejudice  against  him 
and  could  impartially  try  his  case,  yet,  in 
making  [740]  his  peremptory  challenges,  the 
fact  of  the  juror  not  being  favorably  im- 
pressed with  the  negro  race  might  be  taken 
into  considerpition,"  adding  that  while  "tech- 
nically the  juror  was  not  disqualified,  it 
would  be  more  in  harmony  with  absolute  im- 
partiality to  select  a  panel  of  jurors  who 
have  no  unkindly  feeling  toward  the  class  to 
which  the  defendant  belonged."  Pinder  v. 
State,  27  Fla.  370,  8  So.  837,  26  Am.  St. 
Rep.  75,  often  quoted  as  holding  that  race 
prejudice  disqualifies  a  juror  from  sitting 
on  the  trial  of  a  person  belonging  to  such 
race,  does  not  so  hold.  The  refusal  to  permit 
the  following  question  to  be  put  tp  jurors 
was  held  error:  "Could  you  give  the  de- 
fendant, who  is  a  negro,  as  fair  and  impartial 
a  trial  as  you  could  a  white  man,  and  give 
him  the  same  advantage  and  protection  as 
you  would  a  white  man  upon  the  same  evi- 
dence?" Manifestly,  a  juror  who  could  not 
give  such  a  trial  ought  not  to  sit.  In  State 
V.  McAfee,  64  N.  C.  339,  the  defendant  was 
a  colored  man,  and  the  court  refused  to  per- 
mit the  following  question  to  be  propounded 
to  a  juror,  i.  e.,  whether  he  believed  he  could, 
as  a  juror,  do  equal  and  impartial  justice 
between  the  state  and  a  colored  man;  and 
for  obvious  reasons,  the  judgment  of  the 
trial  court  was  reversed.  In  Balbo  v.  People, 
80  N.  Y.  484,  a  juror  in  answer  to  a  question 
said  that  it  (Italian)  "was  a  race  that  he 
was  not  particularly  fond  of,  and  did  not 
think  much  of,  judging  from  those  we  have 
here."  And  the  court  held  that  "the  fact  that 
the  juror  may  have  had  some  prejudice 
against  the  Italian  race  was  not,  we  think, 
a  disqualifying  circumstance."  See  Moore  v. 
State,  52  Tex.  Crim.  336,  107  S.  W.  540;  17 
Am.  k  Eng.  Enc.  of  Law  (2d  ed.)  1131. 
The  text  is  to  the  effect  that  "one  should  not 
be  excluded  from  jury  service  merely  because 
he  does  not  like  or  think  highly  of  the  race 
to  which  the  defendant  belongs." 

Tlie  answers  of  the  juror  indicate  no  more 
than  that  on  some  grounds  he  did  not  like 
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the  Italian  race,  but  the  ground  for  this  was 
not  disclosed,  and  for  all  that  appears,  it 
may  have  been  owing  to  a  matter  which  did 
not  affect  in  any  way  his  obligation  to  ac- 
cord defendant  a  fair  and  impartial  trial. 
[741]  In  State  v.  Buford,  168  la.  173,  139 
N.  W.  464,  the  proposition  was  before  this 
court,  and  it  was  held  that,  as  the  juror  had 
no  feeling  or  prejudice  against  the  defendant 
owing  to  his  race,  no  acquaintance  with  him 
and  had  no  personal  bias  against  him  and 
said  that  he  could  give  him  as  fair  and  im- 
partial a  trial  as  he  could  a  white  man,  the 
court  rightly  held  the  juror  qualified.  Thaugh 
of  the  opinion  that  technically  no  abuse  of 
discretion  is  overruling  the  challenge  for 
cause  can  be  said  to  appear,  we  agree  with 
the  suggestion  in  State  v.  Brown,  supra,  that 
it  would  have  been  more  in  harmony  with  the 
idea  of  absolute  impartiality  to  have  selected 
a  jury  with  no  unkindly  feeling  toward  the 
class  to  which  defendant  belonged.  This  is 
suggested  in  view  of  another  trial,  which 
mtust  be  accorded  because  of  errors  in  other 
ruling.9. 

IV.  The  physician  who  was  called  and 
reached  the  deceased  immediately  after  his 
death  testified  that  he  found  a  wound  on  the 
left  side  of  the  throat  an  inch  and  a  half 
deep,  coming  out  on  the  right  side  not  quite 
so  deep,  that  the  exterior  carotid  artery  was 
cut  and  the  interior  carotid  artery  was  par- 
tially cut,  and  that  the  windpipe  was  cut, 
and  that  he  died  from  such  wounds.  After 
saying  that  the  cut  had  been  inflicted  by  an 
instrument  with  a  sharp  edge,  he  was  asked: 
"Could  a  razor  inflict  that  kind  of  a  wound?" 
Over  objection  as  being  leading,  suggestive, 
immaterial  and  irrelevant,  he  answered,  "It 
could  have  been  done  so."  He  was  then 
asked:  ''From  the  nature  of  the  wound 
could  that  have  been  inflicted  by  a  man  com- 
ing up  from  behind  and  cutting  him  from 
behind?"  Over  objection  to  the  question  as 
calling  for  a  conclusion  and  as  .  speculative, 
and  that  the  witness  was  incompetent,  he 
answered,  "It  could  have  been  done  that  way." 
There  was  no  eyewitness  to  the  occurrence, 
and,  as  the  inquiry  was  as  to  whether  the 
wound  might  have  been  caused  by  a  razor,  or 
by  a  ra^or  in  the  hands  of  a  person  reaching 
from  behind,  we  think  the  rulings  correct. 
State  v.  Baker,  157  la.  126,  135  N.  W.  1097, 
138  N.  W.  841;  State  t.  Rutledge,  135  la. 
581,  113  N.  W.  461;  State  v.  Seymour,  94 
la.  [742]  699,  68  N.  W.  661;  State  v.  Porter, 
34  la.  131 ;  State  v.  Morphy,  33  la.  270,  11 
Am.  Rep.  122. 

V.  After  the  trial  had  begun  and  several 
witnesses  examined,  the  court,  in  the  presence 
of  the  jury,  remarked:  'There  has  been  a 
request  that  the  jury  be  kept  together  during 
the  trial  of  this  case." 

Mr.  Ware  (counsel  for  the  state)  :  "It 
didn't  come  from  the  state." 


Court:  "That  is  a  request  that  must  be 
granted  when  made  under  the  statute.  It  is 
not  a  matter  of  discretion  with  the  court." 

The  court  then  ordered  the  jury  to  be  kept 
together.     Thereupon  a  juror  said: 

"Your  Honor,  it  will  cause  me  severe  trou- 
ble in  my  business,  to  be  locked  up,  for  the 
present  moment;  I  ask  that  whoever  made 
that  motion  withdraw  it." 

Court:  "What  was  it  that  you  want  to 
attend   to?" 

Juror :  "I  want  to  see  to  the  running  of  the 
farm." 

Capell  (County  Attorney) :  **The  state 
will  consent  to  that,  we  do  not  ask  to  put 
them  out." 

Court:  **The  request  to  keep  the  jury  to- 
gether has  been  withdrawn  and  the  order 
will  be  vacated  and  cancelled." 

The  statute  permits  the  separation  of  the 
jury  at  any  time  before  the  final  submission 
of  the  cause  to  them  "except  where  one  of  the 
parties  objects  thereto."  Sec.  5382,  Code. 
Upon  the  request  of  either  party,  the  jury 
must  be  kept  together,  and  it  is  error  not 
to  do  so.  State  v.  Garrity,  98  la.  101,  67  X. 
W.  92;  State  v.  Smith,  102  la.  656,  72  N.  W. 
279.  This  objection  must  be  made  to  the 
court.  State  v.  Smith,  107  la.  480,  78  N.  W. 
224.  But  it  is  the  preferable  practice  that 
this  be  not  done  in  presence  of  the  jury,  and 
that  counsel  avoid  any  allusion  thereto  in 
the  presence  of  the  jury.  The  presiding  judge, 
in  [743]  making  the  order,  should  assume 
the  responsibility  of  so  doing;  for  if  this  be 
cast  on  either  party,  the  jury  may  feel  re- 
sentful, and,  even  though  the  order  be  essen- 
tial to  a  fair  trial,  the  announcement  by 
counsel  that  it  was  not  at  the  instance  of 
the  state  ought  not  to  have  been  made,  and 
the  statement  of  the  court  to  the  jury  that 
such  a  request  had  been  made  and  must  be 
granted  is  disapproved.  But  as  the  order 
was  withdrawn,  and  the  jury  never  confined 
thereunder,  we  are  of  the  opinion  that  any 
possibility  of  prejudice  was  obviated.  Such 
was  the  holding  in  State  v.  Walton,  92  la. 
455,   61    N.   W.   179. 

VI.  The  roundhouse  foreman  testified  that 
some  of  the  employees  about  there  called  the 
defendant  "Dago,"  and  that  when  the  de- 
ceased entered  his  ofiice,  he  pointed  his  hand 
to  his  throat,  saying,  "Dago!  Dago!"  On 
cross-examination,  witness  was  told  to  "Name 
some  of  the  other  men  that  were  called  Dagos. 
A.  "Any  of  the  Italians."  Q.  "Any  of  them?" 
An  objection  as  not  cross-examination  was 
sustained,  the  court  saying  that  it  had  been 
fully  answered.  Witness  was  then  asked: 
"Who  are  all  the  Italians  around  there?"  A 
like  objection  was  sustained.  Q.  "Was  there 
any  other  man  in  the  yards  there  that  they 
ordinarily  or  off  and  on  referred  to  as  a 
'Dago,'  or  called  'Dago'?"  A  like  objection 
was    overruled    and    the    witness    answered, 
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Any  of  them."  Q.  "Was  there  any  other 
man  that  went  by  that  name?"  An  objection 
as  previously  answered  was  sustained.  Q. 
"Do  you  know  one  man  about  those  yards 
that  the  name  was  ordinarily  applied  to?" 
Objection  as  already  answered  was  sustained. 
Q.  ''How  many  men  who  were  called  Dagos 
were  employed  around  here?"     Objection. 

The  manifest  design  of  the  state  in  showing 
that  defendant  was  referred  to  by  those 
working  about  the  roundhouse  was  to  con- 
nect defendant  with  the  exclamation  of  de- 
ceased. As  bearing  thereon,  the  inquiry  as 
to  whether  defendant  was  the  only  one 
about  there  referred  to  as  "Dago"  was  per- 
tinent, [744]  as  was  also  how  many  others 
and  who  were  so  alluded  to,  and  we  are 
of  the  opinion  that  the  questions  were  not 
vulnerable  to  objection  as  not  proper  cross- 
examination.  It  may  be  that  the  name  was 
applied  to  any  Italians,  but  this  did  not 
indicate  that  there  were  any  such  working 
about  the  roundhouse.  If  there  had  been 
any  such,  the  appellation  "Dago,"  as  re- 
peated by  deceased,  may  as  well  have  had 
reference  to  one  of  them  as  to  defendant. 
The  court  erred  in  excluding  the  evidence. 

VII.  The  state  was  represented  by  four 
attorneys,  and  at  times,  questions  propounded 
to  a  single  witness  were  objected  to  by  two  or 
three  of  the  attorneys  for  the  state;  that  is, 
separate  objections  were  interposed  by  each, 
and  this  is  complained  of  as  constituting 
misconduct.  If  done  in  an  ordinary  manner, 
we  see  no  objection  to  more  than  one  attorney 
on  a  side  interposing  objections.  All  that 
the  statute  exacts  is  that  "but  one  counsel 
on  each  side  shall  examine  the  same  witness.'^ 
The  design  of  this  statute  is  to  obviate  repe- 
tition and  waste  of  time,  which  is  likely  if 
more  than  one  participate  in  the  examination 
of  a  vHtness.  Here  the  witness  was  being 
examined  by  the  attorney  for  the  defense  and 
the  statute  had  no  application;  for  the  in- 
terposition of  objections,  though  connected 
therewith,  is  no  part  of  the  examination. 

VII.  A  deputy  sheriff  of  Harrison  county, 
after  stating  that  he  was  at  the  jail  when 
Exhibit  "A"  was  signed  and  heard  the  talk 
between  the  county  attorney  and  defendant 
prior  to  the  making  thereof,  was  asked, 
"What,  if  any,  promises  were  made  by  any- 
one present,  by  yourself,  Mr.  Rock,  or  Mr. 
Stuart  or  Mr.  Capell?"  Over  objection  as 
incompetent,  immaterial  and  irrelevant  and 
calling  for  a  conclusion  of  the  witness,  the 
witness  answered,  'There  were  no  promises 
made."  Counsel  for  the  defendant  contends 
that  this  called  for  a  conclusion  as  to  what 
was  said  and  that  the  witness  should  have 
been  permittted  to  give  the  [745]  conversa- 
tion. What  Exhibit  "A"  was,  by  whom 
signed  or  to  whom  no  promises  were  made 
does  not  appear  from  the  record,  and  even 
though   the   position   of   counsel   be    correct. 


there  is  no  indication  whatever  that  any 
prejudice  resulted.  The  witness  Stuart  was 
permitted  to  state  over  objection  that  "A 
request  was  made  for  a  paper  and  that  it 
be  delivered  to  Mr.  Myers,  deputy  sheriff." 
Q.  "What  did  he  say  he  wanted  it  for?" 
This  was  objected  to  as  incompetent,  immate- 
rial and  irrelevant,  and  the  objection  over- 
ruled. A.  "He  said  Mr.  Wiley  wanted  to 
read  over  the  statement."  The  defendant 
moved  to  strike  the  answer  out,  and  Myers, 
the  witness,  was  then  permited,  over  objec- 
tion, to  state  that  Wiley  took  it  and  went 
out  of  the  dining  room  into  the  kitchen  and 
jail.  What  the  paper  was  or  what  Wiley 
did  with  it  is  not  disclosed  in  the  record,  and 
its  relation  to  the  case  is  not  disclosed.  It 
is  needless  to  say  that,  under  these  circum- 
stances, we  are  unable  to  say,  that  the  ruling 
was  erroneous,  and  even  if  it  were,  it  does 
not  appear  to  have  been  prejudicial. 

The  sheriff  of  Pottawattamie  county  was 
allowed  to  state,  over  objection,  that  he  moved 
the  defendant  from  Council  Bluffs  to  Atlantic, 
and  thereafter  to  Logan;  that  he  made  the 
latter  change  because  of  the  newspaper  re- 
porters having  located  him.  It  is  said  that 
the  purpose  of  the  state  in  introducing  this 
testimony  was  to  get  before  the  jury  the  fact 
that  it  was  necessary  for  the  sheriff  to  con- 
ceal defendant  in  order  to  protect  him,  and 
that  unusual  precautions  were  taken,  owing 
to  conditions,  for  the  protection  of  defendant's 
life,  and  that  it  tended  to  inflame  the  minds 
of  the  jury  and  prejudice  them  against  him. 
All  shown  was  merely  where  he  had  been  since 
the  commission  of  the  offense,  and  it  seems  to 
us  that  it  is  quite  a  strain  on  the  imagina- 
tion to  attribute  the  change  of  location  to  the 
design  mentioned.  As  the  evidence  had  no 
bearing  on  the  guilt  or  innocence  of  the 
defendant,  it  might  well  have  been  omitted.' 

One  Porche  testified  that  the  evening  be- 
fore Jones  lost  his  life,  the  defendant  stated 
to  him  that  he  was  "going  to  [746]  kill 
him;"  that  he  saw  a  razor  in  his  pocket; 
that  shortly  after  Jones'  throat  was  cut,  at 
about  12:10  o'clock  A.  H.,  he  informed  him 
that  Jones  had  died  and  had  written  defend- 
ant's name,  and  that  defendant  said,  "I  will 
go  to  Dominic  Sesto's."  He  was  then  asked: 
Q.  "Did  he  dress  in  a  hurry?"  This  was 
objected  to  as  leading  and  suggestive,  and 
he  answered,  "Yes."  There  was  no  abuse  of 
discretion  in  permitting  the  question,  and  it 
was  competent  as  showing  the  conduct  of  the 
defendant  immediately  after  the  commission 
of  the  offense  charged. 

IX.  On    cross-examination    by   counsel    for 
defense,  the  record  is  as  follows: 

Q.  "You    shot    a    man    over    at    Folsom's 
didn't  you?" 

Mr.  Capell:     "Objected  to  as  incompetent, 
immaterial  and  irrelevant." 

Court:  "Sustained." 
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Q.  "Did  you  shoot  a  man  over  at  Folsom 
by  the  name  of  Ralph  Mesena?" 

Mr.  Oenung:  "Objected  to  as  incompe- 
tent, immaterial,  irrelevant  and  not  proper 
examination." 

Court:    "Sustained." 

Q.  "Did  you  ever  shoot  any  more  than  one 
man  while  you  were  at  Folsom?" 

Mr.  Capell:   "Objected  to—" 

Mr.  Clyde  Genung:  "That  is  shooting  hot 
air  into  here." 

Court:    "Objection  sustained." 

Mr.  Hess :  "I  object  to  the  statement  of  the 
various  counsel  on  the  other  side  of  the  table 
and  object  to  it  as  mi.sconduct." 

Mr.  Clyde  Genung:  "I  think  the  court 
ought  to  take  the  attorney  for  defendant  to 
task  for  insisting  on  sticking  in  that  preju- 
dicial stuff  that  he  knows  is  not  true." 

Mr.  Hess:  "Let  the  record  show  that  we 
except  to  the  remarks  of  counsel  for  the 
great  state  of  Iowa  as  prejudicial." 

[747]  Mr.  Ware:  "You  ought  to  make  a 
general  objection  to  everything  we  do  and 
save  this  annoyance." 

Mr.  Hess:  "I  object  to  the  remark  of  the 
assistant  prosecuting  attorney  as  misconduct 
and  incompetent." 

Q.  "Isn't  it  a  fact  that  you  had  trouble 
with  Frank  Mensena  at  Folsom  and  in  con- 
nection with  that  trouble  you  shot  him  with 
a  rifle?"  (Objected  to  as  incompetent,  imma- 
terial, irrelevant  and  not  proper  cross-exam- 
ination ) . 

The  Court:   "Sustained." 

Mr.  Genung:  "I  think  counsel  for  the  de- 
fendant ought  to  be  instructed  to  go  on,  where 
he  has  made  his  record." 

The  Court:  "I  guess  there  isn't  anything 
pending." 

Mr.  Genung:  "Let  the  record  show  that  the 
state  at  this  time  asks  the  court  to  direct 
the  defendant's  counsel  to  desist  from  this  line 
of  cross-examination,  having  already  made 
his  record  and  ruling  been  had  thereon,  that 
the  evidence  is  incompetent." 

Mr.  Hess:  'The  remarks  of  counsel  are 
excepted  to  by  defendant  as  misconduct  and 
the  counsel  for  the  defense  now  asks  the  court 
to  direct  the  various  counsel  on  behalf  of  the 
state  to  desist  from  that  kind  of  remarks. 

Tlie  Court:  "Well,  the  court  does  not  see 
any  occasion  for  making  this  special  ruling 
except  that  there  is  nothing  pending  in  the 
way  of  a  question  and  we  ought  to  proceed." 

Counsel  for  the  defendant  except  especially 
to  the  remarks  of  the  attorneys  for  the  state 
concerning  "shootinsf  hot  air  into  the  case," 
and  ^insisting  on  sticking  in  that  prejudicial 
stuff  that  he  knows  is  not  true,"  and  al.so  the 
remark  regarding  the  general  objection.  It 
will  be  noticed  that,  though  the  character- 
ization of  the  efforts  of  the  counsel  for  the 
defense  was  somewhat  original,  it  described 


quite  accurately  what  was  being  undertaken. 
He  was  propounding  a  line  of  questions  which 
he  must  have  known  were  improper  and  seek- 
ing to  inject  evidence  in  the  case  that  had  no 
place  [748]  there,  and  if  the  counsel  for  the 
state  resorted  to  a  severe  characterization 
of  what  was  being  undertaken,  it  cannot  be 
said  to  have  been  unjustifiable,  in  view  of  the 
circumstances,  that  the  court,  instead  of  for- 
bidding that  line  of  examination,  simply  ruled 
on  the  objections.  It  was  an  attempt  to 
bring  before  the  jury  matters  that  had  no 
place  there,  and,  by  a  repetition  of  the  ques- 
tions in  different  forms,  to  impress  the  minds 
of  the  jury  with  the  supposition  that  the 
witness  had  committed  a  crime,  although 
this  could  not  have  been  proven.  There  is 
no  ground  whatever  for  charging  that  coun- 
sel for  the  state  went  farther  than  they 
should  in  obviating  this  result.  There  was 
no  misconduct  on  their  part. 

X.  The  defendant  had  been  rooming  at  the 
house  of  Josephine  Forragi,  and  she,  after 
saying  that  she  saw  the  razor  in  the  hands 
of  Tony  Roberts  on  the  morning  following 
the  killing,  was  asked,  "Did  you  see  what 
Tony  Roberts  did  with  this  razor?"  Ob- 
jection was  overruled,  and  she  answered: 
"I  seen  it  as  he  walked  out.  Examined  the 
pillow  slip  on  the  morning  of  the  28th,  there 
was  stain  of  blood.  Exhibit  10  is  pillow 
slip."  Porche  had  testified  that  he  had  gone 
to  defendant's  room  shortly  after  the  occur- 
rence and  had  seen  the  razor  between  the 
mattress  and  the  pillow,  and  that  in  the 
morning,  he  saw  the  razor  in  the  hands  of  the 
landlady,  who  was  making  the  bed.  This 
so  far  connects  her  testimony  as  to  render  it 
admissible. 

One  McGruder,  a  night  clerk  at  the  round- 
house, saw  deceased  at  about  11  o'clock  as 
he  came  from  the  roundhouse  office,  and 
heard  an  engineer  ask  him  if  he  was  going 
home.  To  this  he  responded:  "No,  I  want 
to  go  out  Avenue  I."  An  objection  "as  in- 
competent, immaterial  and  irrelevant"  was 
overruled.  The  next  question  was,  "What 
did  he  say?"  A.  He  said  he  wanted  to 
try  to  get  a  full  month  this  month."  The 
latter  answer  had  no  relation  to  the  case, 
but  it  is  said  that  the  statement  where  de- 
ceased wanted  to  go  had  [749]  a  material 
bearing,  as  that  he  went  past  a  certain  wood- 
pile where  the  crime  is  alleged  to  have  been 
committed.  This  was  immediately  before 
he  returned  to  the  same  office  with  his 
throat  cut,  and  we  think  so  closely  connected 
with  the  transaction  as  to  constitute  a  part 
of  the  re8  gestae.  One  Skaith  testified  that 
he  had  a  talk  with  deceased  at  the  round- 
house, and,  in  response  to  a  question,  the 
latter  said  he  was  going  home  right  aAvay, 
"right  down  Avenue  I,"  and  that  he  left 
immediately  and  would  pass  to  the  south  end 
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of  the  woodpile.    This  evidence  was  admissible 
on  the  eaine  ground. 

Defendant  undertook  to  have  identified 
Exhibit  16  by  the  witness  Stuart,  but  was 
not  permitted  by  the  court  to  do  so.  As  we 
have  no  means  of  knowing  what  Exhibit  16 
was,  it  is  impossible  to  say  whether  there 
was  error. 

XL  The  county  attorney  in  his  opening 
argument  said,  "I  believe  that  Pottawattamie 
county  owes  to  the  citiizens  of  Mills  county, 
and  to  you  jurors  especially,  an  apology  and 
an  explanation  of  why  we  are  here  today; 
but  1  want  to  assure  you,  gentlemen,  that  it 
is  through  no  solicitation  on  the  part  of  the 
prosecuting  attorney  that  we  are  here  today." 
'ihis  was  objected  to  as  misconduct,  and  it 
was  such.  The  evident  purpose  was  to  make 
capital  out  of  the  fact  that  defendant  had 
procured  a  change  of  venue  to  Mills  county. 
It  was  of  no  concern  to  the  jury  how  the 
cause  came  to  be  there  and  no  apology  was 
due  from  anyone  for  its  being  there  for  trial. 
It  was  enough  that  the  court  had  ordered  it 
to  be  tried  in  Mills  county.  Possibly  no 
prejudice  is  to  be  inferred,  but  it  is  prefer- 
able to  avoid  ''peanut"  practice  in  the  trial 
of  causes,  especially  wherein  guilt  or  inno- 
cence of  grave  charges  is  to  be  determined. 

In  the  course  of  the  closing  argument. 
If.  T.  Genung,  assisting  in  the  prosecution, 
said: 

"Mr.  Hess  says  he  will  make  no  allusion 
to  this  woman,  Mrs.  Coifman.  You  have  no 
right  to  make  any  allusion  with  [750]  refer- 
ence to  Mrs.  Coffman.  When  your  client  will 
lay  his  hand  on  anothers  man's  wife,  with 
her  little  child  by  her  side,  to  seduce  her 
away  from  her  husband  in  the  dead  of  night, 
for  only  a  purpose  that  he  knew  in  his  heart, 
then  you  come  in  and  criticise!  Ruin  a  man's 
home,  defile  his  wife,  and  then  come  in  and 
criticise  her!  I  pity  the  woman  who  falls 
from  grace  with  a  child  by  her  side,  led  on 
by  a  villain  who  has  no  respect  for  the  fam- 
ily circle  and  home,  to  take  her  out  and 
destroy  her.  You  (indicating  the  defendant) 
not  only  ruined  the  Coffman  home,  but  an- 
other home.  Now,  does  it  appear 
to  you  why  he  wouldn't  take  a  day  job? 
Why,  isn't  it  reasonable  to  assume  from  the 
testimony  that  if  he  was  out  with  this  Mrs. 
Coffman,  and  if  he  lived  there  within  three 
doors  of  Mrs.  Coffman  and  had  such  control 
over  her  that  he  could  order  her  to  meet  him 
at  the  theater  that  night;  that  he  could  direct 
her  to  take  her  child  to  her  home — out  where 
no  human  eye  could  see ;  and  he  compelled  to 
work  days,  what  does  that  mean?  Why,  it 
means  that  this  defendant's  time,  it  is  put  in 
at  work  at  the  same  time  Mrs.  Coffman's  hus- 
band, who  was  a  teamster  driving  a  team  in 
the  daytime  was  engaged,  and  their  nights 
would   be   spent   at   home.     But   reverse  it. 
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Let  him  work  nights  and  Mr.  Coffman  days — 
think  of  the  opportunity  to  him  for  his  hellish 
purpose." 

The  only  foundation  for  this  to  be  found  in 
the  record  is  the  testimony  of  Frances  L. 
Coffman,  to  the  effect  that  she  knew  de- 
fendant, had  seen  him  frequently,  "saw  him 
the  day  Howard  Jones  was  killed,  at  my 
home  in  the  morning  and  along  toward  even- 
ing. Saw  him  at  the  Majestic  theater  that 
evening.  He  was  with  Antonio  Roberts.  A 
friend  of  mine,  Mrs.  Lane,  was  with  me. 
We  left  the  theater  at  about  9:30.  We 
walk  around  a  while  until  about  10  o'clock, 
or  a  little  after.  Had  talk  with  defendant 
about  Howard  Jones.  Said  he  thought  he 
ought  to  get  even  with  Jones  for  making 
him  lose  his  job.  I  told  him  not  to  do  any- 
thing to  Jones." 

[751]  This  gave  no  warrant  for  what  was 
said.  He  was  bitterly  assailed  for  offenses 
concerning  which  there  was  no  proof  and 
could  properly  have  been  none,  and  there  is 
no  escape  from  the  conclusion  that  what  was 
said  was  extremely  prejudicial.  But  the 
attorney  general  suggests  that  no  exceptions 
were  taken  at  the  time.  True,  but  it  was 
agreed  that,  to  avoid  interruption,  defendant 
might  have  an  exception  to  everything  that 
was  said,  and  the  misconduct  was  one  of  the 
grounds  on  which  the  motion  for  new  trial 
was  based.  In  this  state  of  the  record,  the 
state  is  in  no  position  to  insist  that  objection 
should  have  been  made;  The  misconduct  was 
so  manifestly  prejudicial  that  the  citation  of 
authorities  is  unnecessary.  Because  of  the 
errors  pointed  out,  the  judgment  is  reversed 
and  the  cause  remanded. 

Deemer,  C.  J.,  Gaynor  and   Salinger,  JJ., 
concur. 


NOTE. 

Prejndioe  against  Race  or  Color  of 
Piarty  to  Action  as  DiaqnalifyinK 
Jnror. 

The  purpose  of  this  note  is  to  collect  the 
few  recent  cases  in  which  the  disqualification 
of  a  juror  by  reason  of  his  prejudice  against 
the  race  or  color  of  a  party  to  the  action  has 
been  discussed.  For  a  review  of  the  earlier 
cases  on  this  point  see  the  note  to  Johnson 
v.  State,  Ann.  Cas.  1912B  965. 

In  the  reported  case  wherein  it  appears  that 
the  answers  of  a  juror  indicated  no  more 
than  that  on  some  ground  he  did  not  like  the 
race  to  which  the  defendant  belonged,  it  is 
said  that  though  this  is  not  necessarily  a  dis- 
qualification, it  is  more  in  harmony  with  the 
idea  of  absolute  impartiality  to  select  a  jury 
with  no  unkindly  feelings  toward  the  class  to 
which  the  defendant  belongs.  In  another  case 
decided  shortly  before  in  the  same  jurisdic- 
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tion,  State  v.  Buford,  158  la.  173,  139  N.  W. 
464,  the  defendant  complained  of  the  alleged 
bias  of  one  of  the  jurors  who  sat  on  the 
trial.  He  attached  to  his  motion  for  a  new 
trial  an  affidavit  of  another  person,  setting 
out  an  alleged  statement  of  that  juror  tend- 
ing to  show  bias  against  the  colored  race. 
The  state  filed  the  affidavit  of  the  juror  in 
resistance,  in  which  he  denied  making  the 
statement.  He  stated  therein  that  he  had 
no  feeling  or  prejudice  against  the  defendant 
because  of  his  color  or  the  negro  race;  that 
he  gave  the  defendant  the  same  fair,  impartial 
consideration  he  would  have  given  to  a  white 
man;  that  he  was  not  acquainted  with  the 
defendant,  and  had  no  bias  or  prejudice 
against  him.  It  was  held  that  the  juror  was 
not  disqualified.  In  Rex  v.  Mah  Hung,  17 
British  Columbia  56,  it  appeared  that  a  jury- 
man, after  he  had  been  sworn,  volunteered  a 
statement  that  he  was  prejudiced,  apparently, 
for  the  reason  that  the  defendant  was  a 
Chinaman.  It  was  held  that  the  trial  judge 
ruled  correctly  in  refusing  to  discharge  him, 
inasmuch  as  a  juryman  after  he  is  sworn  is 
expected  to  live  up  to  the  oath  he  has  taken, 
and  has  no  business  to  volunteer  a  statement 
of  that  kind. 

In  State  v.  Sanders,  103  S.  C.  216,  88  S.  E. 
10,  it  appeared  that  on  the  cross-examination 
of  a  juror  he  stated  to  a  colored  lawyer  that 
he  had  a  natural  resentment  against  one  of 
the  latter 's  race  pleading  to  a  jury  on  which 
he  sat.  The  presiding  judge  ruled  that  the 
juror  was  competent.  Holding  that  the  juror 
was  not  competent  to  serve  the  appellate 
court  said:  "It  is  true,  the  juror  stated  that 
he  could  give  the  prisoner  and  the  state  a 
fair  and  impartial  trial,  but  as  he  also  stated 
that  he  felt  a  resentment  in  this  particular 
case,  which  might  prejudice  him  in  rendering 
a  verdict;  that,  as  stated,  he  felt  a  prejudice 
in  this  particular  case;  and  that  he  felt  a 
natural  resentment  against  a  lawyer  of  the 
colored  race,  pleading  to  a  jury  of  which  he 
was  a  member,  this  court  is  satisfied  that  his 
honor,  the  circuit  judge,  erroneously  exer- 
cised his  discretion,  in  ruling  that  the  juror 
was  competent." 


BLACKWOOD    TIRE    AND    VUIX)AH* 
IZING  COMFAHT 

v. 
AUTO  STORAGE  COMPANY. 

Tennessee  Supreme  Court — ^February  1,  1916. 

133  Tenn.  616;  182  S.  Wl  676. 


Aeoessioa  —  Fittings  Added  to  Auto* 
mobile  —  Rigltts  of  Conditional  Ven- 
dor. 

Where  the  purchaser  of  an  automobile,  title 
to  which  was  retained  by  the  seller,  fitted  the 
machine  with  tire  casings,  and  the  seller  on 
nonpayment  retook  tlie  machine,  title  to  the 
tire  casings  passes  to  the  seller,  the  seller  of 
the  cajiings  not  having  retained  title,  for  such 
is  the  rule  of  "accession,"  which  denotes  the 
right  of  the  owner  of  corporeal  property,  real 
or  personal,  to  any  increase  thereof  from  any 
cause,  either  actual  or  artificial. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Davidson  county: 
McMoRROUGH,  Judge. 

Action  by  Blackwood  Tire  and  Vulcanizing 
Company,  plaintiff,  against  Auto  Storage 
Company,  defendant.  Judgment  of  dismissal 
affirmed  on  appeal  to  Court  of  Civil  Appeals. 
Plaintiff  brings  error.  The  facts  are  stated 
in  the  opinion.    Affib]£BD. 

Levine  d  Levine  for  plaintiff  in  error. 
M.  8.  Rosa  for  defendant  in  error. 

[515]  Neil,  C.J. — ^The  defendant  sold  air 
automobile  to  one  Cooper,  retaining  title. 
Thereafter  Cooper  bought  from  the  [616] 
plaintiff,  and  had  fitted  to  the  machine  cer- 
tain tire  casings ;  plaintiffs  not  retaining  title. 
After  this,  the  machine  not  having  been 
paid  for,  the  defendant  retook  possession  and 
sold  it  in  the  usual  way;  the  tires  furnished 
by  plaintiffs  still  remaining  on  the  machine. 
Cooper  made  no  claim  to  the  tire  casings 
when  defendant  retook  the  machine,  and  made- 
no  objection  to  the  sale.  After  the  sale,  how- 
ever, at  the  instance  of  plaintiff.  Cooper  sold, 
or  purported  to  sell,  these  tire  casings  to  the 
plaintiff;  their  value  at  that  time  to  be 
credited  against  the  charge  which  plaintiff 
had  made  against  Cooper  when  these  tire 
casings  were  furnished.  On  this  alleged  title 
plaintiff  brought  its  suit  against  defend- 
ant and  replevied  the  tire  casings.  The  trial 
court  dismissed  the  suit,  and  subsequently  on 
appeal  the  court  of  civil  appeals  affirmed  this 
judgment.  We  think  both  courts  were  cor- 
rect. 

The  controversy  arises  under  the  law  of 
accession.  As  said  in  Ruling  Case  Law,  toI. 
1,  p.  117: 
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"The  word  'accession'  is  used  broadly  in 
the  language  of  the  law  to  signify  the  right 
which  an  owner  of  corporeal  property,  real  or 
personal,  has  to  any  increase  thereof  from 
any  cause,  either  natural  or  artificial.  In 
this  sense  it  is  broad  enough  to  include  addi- 
tions to  the  value  of  land  by  buildings,  fences, 
etc.,  erected  on  it,  a  gradual  deposit  of  soil 
by  the  action  of  water,  value  added  to  chat- 
tels by  labor  performed,  the  increase  of  ani- 
mals, or  any  other  mode  by  which  additions 
to  property  are  made.  As  a  term  of  legal 
classification,  however,  accession  is  generally 
employed  to  [517]  signify  the  acquisition  of 
title  to  personal  property  by  its  incorporation 
into  or  union  with  other  property.     .     . 

*'The  general  rule  of  the  common  law  in 
regard  to  title  by  accession  is  that,  whatever 
alteration  of  form  has  taken  place  in  per- 
sonal property,  the  owner  is  entitled  to  such 
property  in  its  state  of  improvement,  un- 
less the  identity  of  the  original  materials 
has  been  destroyed,  or  unless  the  thing  has 
been  annexed  to,  and  made  a  part  of,  some 
other  thing  which  is  the  principal,  or  its 
nature  has  been  changed  from  personal  to 
real  property,  but  if  the  thing  itself,  by  such 
acquisition,  was  changed  into  a  different 
species,  it  belongs  to  the  new  operator,  who 
has  only  to  make  satisfaction  to  the  former 
proprietor  for  the  materials  which  he  has 
so  converted." 

The  proposition  contained  in  the  last  clause 
of  the  authority  quoted  seems  not,  however, 
to  apply  in  favor  of  a  wilful  trespasser. 

As  between  mortgagor  and  mortgagee,  the 
rule  is  that  repairs  made  by  the  former,  or 
at  his  instance,  become  a  part  of  the  property, 
and  go  with  it,  and  inure  to  the  benefit  of 
the  mortgagee.  In  South  worth  v.  I  sham,  3 
Sandf.  (N.  Y.)  448,  it  appeared  that  a  mort- 
gagor of  a  vessel  removed  the  old  sails,  which 
were  worn  out-,  and  put  on  new  ones,  and 
then  the  vessel  passed  into  the  possession  of 
the  mortgagee.  It  was  held  that  the  new 
sails  passed,  as  in  case  of  repairs,  and  that 
the  mortgagor  could  not  maintain  trover  for 
the  sails.  In  that  case  the  court  quoted  with 
approval  the  [518]  following  passage  from 
the  opinion  in  the  case  of  Holly  v.  Brown,  14 
Conn.  266: 

"If  during  the  term  of  a  mortgage  upon 
a  printing  establishment,  the  types  and  other 
materials  belonging  to  it  are  removed,  and 
new  ones  supplied  in  their  place,  if  the  new 
types  and  materials  were  procured  for  the 
purpose  of  replenishing  the  establishment 
mortgaged  and  of  supplying  the  place  of 
articles  belonging  to  it,  which  had  been  lost 
or  destroyed  by  use,  and  were  attached  to 
and  incorporated  with  it,  they  would  become 
a  part  of  the  establishment,  and  by  right  of 
accession  belong  to  the  owners  of  it.  They 
would  form  an  incident  to,  and  follow  the 
Ann.  Cas.  1917C. — 74. 


title  of,  the  printing  establishment,  to  which 
they  were  attached,  which  would  be  the  prin- 
cipal thing.  As  if  the  borrower  of  a  watch 
should  replace  its  crystal,  or  of  a  musical 
instrument  one  of  its  strings,  keys,  or  pipes, 
which  had  been  lost,  destroyed,  or  become 
useless  in  his  service,  in  which  case  they 
would  belong  to  the  lender." 

In  Ex  p.  Ames,  1  Fed.  Cas.  No.  323,  1 
Lowell  561,  7  Nat.  Bankr.  Reg.  230,  it  was 
held  that,  where  a  mortgage  was  made  in 
Massachusetts  on  an  unfinished  locomotive^ 
the  mortgagee  could  hold,  by  accession,  the 
additions  afterwards  made  by  the  mortgagor 
l>efore  his  bankruptcy.  In  Harding  v.  Co- 
burn,  12  Mete.  (Mass.)  333,  46  Am.  Dec. 
680,  it  was  held  that  where  unfinished  articles 
of  manufacture  are  mortgaged,  and  the  mort- 
gagor afterwards  adds  labor  and  material  to 
them  the  mortgagee  will  hold  them  as  against 
a  creditor  of  the  mortgagor,  if  they  remain 
substantially  the  same  as  when  mortgaged. 

[519]  In  Comins  v.  Newton,  10  Allen 
(Mass.)  518,  it  was  held  that  a  rifle  having 
a  skeleton  stock  at  the  time  a  mortgage  was 
made  on  it  was  not  so  substantially  changed 
by  having  a  new  wooden  stock,  and  a  new 
and  different  kind  of  a  lock  substituted  for 
the  original  by  way  of  repair,  as  to  terminate 
the  lien  of  the  mortgage. 

The  case  of  Clark  v.  Wells,  45  Vt.  4,  12 
Am.  Rep.  187,  while  apparently  out  of  har- 
mony with  the  underlying  principle  of  the 
foregoing  cases,  is,  upon  attentive  examina- 
tion, found  not  to  be  so.  In  that  case  it 
was  held  that  where  one,  at  the  instance  of 
a  bailee,  put  new  wheels  and  axles  on  a  stage 
wagon,  taking  the  bailee's  note  for  the  re- 
pairs under  an  agreement'  that  until  pay- 
ment the  repairs  furnished  should  remain 
the  property  of  the  repairer,  and,  before  pay- 
ment, owner  of  the  wagon  retook  it  into  his 
possession  and  sold  it  to  a  third  person,  the 
repairer  might  maintain  trover  against  the 
purchaser  for  the  wheels  and  axles.  While 
it  was  said  in  the  opinion  that,  unlike  bolts 
and  thills,  the  repairs  furnished  did  not  be- 
come accessions  to  the  principal  chattel,  yet 
the  court  further  placed  its  decision  on 
the  ground  that  the  repairer  had  retained 
title  to  the  said  wheels  and  axles.  The  state- 
ment of  facts  in  the  present  case  shows  that 
the  title  to  the  tire  casings  was  not  retained 
by  the  Blackwood  Tire  &  Vulcanizing  Com- 
pany. The  case  just  referred  to  therefore  does 
not  impugn  the  general  principle  that  repairs 
made  by  a  mortgagor,  or  at  his  instance,  will 
inure  to  the  benefit  of  the  mortgagee.  We 
are  not  to  be  understood  as  approving  Clark 
V.  Wells,  nor  do  we  [520]  criticize  it.  The 
point  as  to  the  retention  of  title  to  repairs 
placed  on  an  article  of  personal  property  does 
not  arise  in  the  case  before  us,  and  therefore 
we  do  not  pass  on  it. 
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In  the  case  before  the  court  it  is  to  be 
noted  that  the  plaintiff  in  error  sold  the 
tire  casings  outright,  to  Coopor,  and  he  per- 
mitted these  casings  to  go  with  the  machine 
into  the  hands  of  the  defendant  in  error  with- 
out objection,  and  in  like  manner  permitted 
the  sale  of  the  machine  with  the  tire  casings 
attached,  and  never  attempted  to  retake  these 
casings  until  later,  and  then  in  furtherance 
of  the  effort  of  the  plaintiff  in  error  to 
regain  them,  and  that  for  this  purpose  he 
endeavored  to  make  sale  of  them  at  that 
time  to  the  plaintiff  in  error.  We  think  it 
must  be  laid  down  as  a  general  principle  that 
the  mortgagor,  in  making  repairs  on  property 
which  he  has  mortgaged,  must  be  held,  in 
the  absence  of  some  distinct  evidence  to  the 
contrary,  to  have  intended  such  repairs  as 
a  fixed  improvement  to  such  property,  since 
the  amelioration  inures  not  only  to  the  bene- 
fit of  the  mortgagee,  l^ut  to  his  own  benefit 
as  well,  in  the  enhancement  of  the  value  of 
his  property,  to  the  end  that  it  may  go 
further  toward  relieving  him  of  the  mortgage 
debt  in  case  sale  should  be  made. 

In  the  case  before  us,  not  only  was  Cooper 
subject  to  the  presumption  indicated,  but  his 
acts  in  permitting  the  machine  to  go  back  into 
the  hands  of  defendant  in  error,  without 
objection  on  the  subject  of  the  tire  casings, 
and  to  be  sold  in  a  like  manner,  indicate  as  a 
fact  that  it  was  his  purpose  to  make  a  fixed 
addition  to  the  [521]  property.  The  plaintiff 
in  error,  acquiring  his  title  from  Cooper, 
must  stand  in  his  shoes. 

In  what  has  been  said  we  have  assumed 
that  a  sale  of  personal  property  with  title 
retained  to  secure  the  purchase  price  would, 
in  respect  of  the  matter  in  hand,  be  governed 
by  the  same  principles  that  would  control  a 
mortgage,  and  we  so  hold.  At  last  in  such 
sales  the  title  retained  is  but  a  form  of  lien. 
Planters*  Bank  v.  Vandyck,  4  Heisk.  (Tenn.) 
617;  Marion  Mfg.  Co.  v.  Buchanan,  113 
Tenn.  238,  250,  99  S.  W.  984,  8  L.R.A.(N.S.) 
590,  12  Ann.  Cas.  707;  Southern  Ice,  etc.  Co. 
v.  Alley,  127  Tenn.  173.  178,  154  S.  W.  536; 
McDonald  Automobile  Co.  v.  Bicknell,  129 
Tenn.  493,  Ann.  Cas.  1916A  265,  167  S.  W. 
108. 

On  the  grounds  stated,  we  are  of  the  opin- 
ion that  the  judgment  of  the  court  of  civil 
appeals,  sustaining  that  of  the  trial  court 
dismissing  the  action  of  the  plaintiff  in  error, 
must  be  affirmed. 


NOTE. 

Riglit  of  Chattel  Mortgagee  or  Condi- 
tional Vendor  to  Aeeession  to  Prop- 
erty Mortgaged  or  Sold. 

It  is  the  purpose  of  this  note  to  review  the 
cases  which  discuss  the  right  of  a  chattel 


mortgagee  to  accessions  to  the  property  mort- 
gaged other  than  animals,  or  that  of  a  con* 
ditional  vendor  to  accessions  to  any  class 
of  personal  property  sold.  Cases  dealing 
with  the  question  whether  a  mortgage  of 
animals  includes  their  increase  arc  collected 
in  the  notes  to  Demers  v.  Graham,  13  Ann. 
Cas.  97,  and  McCarver  v.  Griffin,  reported 
post,  this  volume,  at  page  1172. 

It  is  generally  held  that  accession  to  prop- 
erty by  the  addition  of  new  parts  or  the 
expenditure  of  labor  thereon  follows  the  prin- 
cipal, and  so  where  personal  property  is 
mortgaged,  the  mortgagee,  in  the  absence  of 
any  provision  in  the  mortgage  to  the  con- 
trary, is  entitled  to  the  increment  or  accession 
as  well  as  to  the  principal.  Ex  p.  Ame(%,  1 
Lowell  561,  7  Nat.  Bankr.  Reg.  230,  1  Fed. 
Cas.  No.  323;  Fowler  v.  Merrill,  11  How. 
375,  13  U.  S.  (L.  ed.)  736;  Bryant  v.  Pen- 
nell,  61  Me.  108,  14  Am.  Rep.  550;  Hamlin 
V.  Jerrard,  72  Me.  62;  Evans  v.  Merriken.  S 
Gill  &  J.  (Md.)  30;  Putnam  v.  Cushing,  10 
Gray  (Mass.)  334;  Comins  v.  Newton,  10 
Allen  (Mass.)  518;  Summer  v.  Hamlet,  12 
Pick.  (Mass.)  76;  Harding  v.  Coburn,  12 
Mete.  (Mass.)  333,  46  Am.  Dec.  680;  Crosby 
V.  Baker,  6  Allen  (Mass.)  295;  Fowler  v. 
Hoffman,  31  Mich.  215;  Perry  v.  Pettingill, 
33  N.  H.  433 ;  South  worth  v.  Isham,  3  Sandf. 
(N.  Y.)  448.  And  see  the  reported  case. 
The  rule  was  stated  in  Perry  v.  Pettingill, 
supra,  as  follows:  "If  the  mortgagor,  aiter 
the  mortgage,  add  to  the  value  of  the  mort- 
gaged property,  no  matter  how  much,  the 
added  value,  as  between  mortgagor  and  mort- 
gagee, goes  to  increase  the  security.  Tliis 
is  the  familiar  rule  in  mortgages  of  land,  and 
we  see  no  reason  why  the  principle  should 
not  apply  with  equal  force  to  mortgages  of 
personal  property.  If  the  mortgage  is  fair, 
and  fairly  used,  no  creditor  of  the  mortgagor 
has  just  ground  of  complaint.  If  the  mort- 
gage were  fraudulently  used  to  cover  up  the 
property  of  the  mortgagor  from  his  creditors, 
it  might  be  invalid  on  general  principles. 
But  in  the  absence  of  fraud  it  does  not  occur 
to  me  that  a  creditor  of  the  mortgagor  has 
any  good  reason  to  complain  that  the  labor 
or  the  materials  of  the  mortgagor  have  been 
incorporated  with  the  property  originally 
mortgaged.  Until  the  creditor  obtains  some 
right  in  the  property  of  his  debtor  by  at- 
tachment or  otherwise,  the  debtor  may  law- 
fully apply  it  to  pay  or  secure  such  of  hh 
creditors  as  he  may  choose  to  prefer;  and 
he  may  apply  his  labor  in  the  same  way." 

In  Putnam  v.  dishing,  10  Gray  (Mass.) 
334,  the  court,  in  answer  to  the  objection  that 
a  mortgage  on  leather  for  shoes  did  not 
extend  to  the  finished  shoes,  said:  "The 
property  still  remained  in  the  mortgagee,  not- 
withstanding the  change  by  the  completion 
of  the  work  as  originally  designed,  the  ma- 
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terials  being  cufc  and  prepared  therefor  be- 
fore the  mortgage.  It  was  not  the  case 
of  a  new  acquisition  of  articles  of  property, 
not  held  by  the  mortgagor  at  the  time  of 
making  the  mortgage,  but  merely  of  labor 
performed  upon  materials  and  stock  of  the 
plaintiff  acquired  by  his  mortgage.  In  such 
case,  the  accession  will  pass  to  the  mort- 
gagee." 

In  Hamlin  v.  Jerrard,  72  Me.  62,  it  was 
held  that  repairs  on  rolling  stock  of  a  rail- 
road which  had  been  mortgaged,  being  mere 
accessions  to  a  mortgaged  chattel,  were  sub- 
ject to  the  lien  of  the  mortgage. 

Where  a  mortgage  was  placed  on  a  lot 
of  cucumbers  in  brine  it  was  held  that  the 
lien  of  the  mortgage  extended  to  the  bottled 
pickles,  there  being  no  such  substantial 
change  as  to  defeat  it.  Crosby  v.  Baker,  6 
Allen    (Mass.)    295. 

New  sails  placed  on  a  boat  were  held  in 
South  worth  v.  Asham,  3  Sandf.  (N.  Y.)  448, 
to  be  included  by  accession  in  a  mortgage 
previously  given  on  the  boat. 

In  Bryant  v.  Penncll,  61  Me.  108,  14  Am. 
Hep.  550,  it  was  held  that  plants  and  shrubs 
raised  from  cuttings  made  from  the  original 
plants  and  shrubs  included  in  a  mortgage, 
were  covered  by  the  mortgage,  and  therefore 
that  the  title  thereto  passed  to  the  mortgagee. 

In  Ex  p.  Ames,  1  Lowell  561,  7  Nat.  Bankr. 
Reg.  230,  1  Fed.  Cas.  No.  323,  wherein  it 
appeared  that  certain  locomotives  in  process 
of  construction  were  mortgaged,  it  was  said: 
^'If  any  locomotives  were  in  course  of  manu- 
facture when  the  mortgage  was  given,  the 
additions  to  them  would  pass  by  accretion 
up  to  the  time  of  the  bankruptcy,  even  if  the 
materials  were  not  included  in  the  mortgage, 
which  I  suppose  most  of  them  were.  But  I 
apprehend  that  a  mere  mortgage  of  materials 
would  not  convey  new  articles  made  out  of 
those  materials."  But  in  Jenckes  v.  Goffe, 
1  R.  I.  511,  it  was  held  that  where  an  un- 
finished engine  was  mortgaged  and  after- 
wards completed  by  the  mortgagor,  the  mort- 
gage covered  the  completed  engine  if  the 
materials  used  in  finishing  it  were  also  cov- 
ered by  the  mortgage. 

However,  an  exception  to  the  rule  has  been 
asserted  where  the  addition  to  the  original 
article  is  of  such  a  nature  that  it  can  be 
identified  and  severed  without  injury  to  the 
original  article.  Thus  in  Alley  v.  Adams,  44 
Ala.  609,  wherein  it  appeared  that  certain 
articles  consisting  of  a  steam  chest,  feed 
pipe,  mill  rocks  and  gearing  had  been  pur- 
chased subsequently  to  the  execution  of  the 
mortgage  and  attached  to  the  mortgage  ma- 
chinery in  such  a  manner  that  they  could 
readily  be  detached  without  injury,  and  were 


known  and  easily  distinguished  from  the 
other  machinery,  it  was  held  that  no  change 
of  ownership  took  place  and  that  the  title 
to  the  added  parts  did  not  pass  by  the  mort- 
gage. And  in  Netzorg  v.  National  Supply 
Co.  28  Ohio  Cir.  Ct.  Rep.  12,  it  was  said 
that  a  mortgage  placed  on  an  article  would 
cover  that  ai*ticle  as  subsequently  changed, 
provided  the  integrity  of  the  article  remained, 
but  that  tools  bought  to  replace  worn  or 
broken  toola  in  a  "string  of  tools"  used  for 
boring  for  oil,  were  not  included  in  a  mort- 
gage thereof. 

The  same  rule  of  law  as  is  applied  to 
chattel  mortgages  governs  the  accession  to 
property  which  is  held  under  a  conditional 
sale,  the  courts  holding  that  the  title  to  the 
increase  follows  the  title  to  the  original 
article  and  on  reclaiming  it  after  default 
in  payment  the  vendor  is  entitled  to  both 
the  original  and  any  accession  thereto.  El- 
more V.  Fitzpatrick,  56  Ala.  400;  Glover  v. 
Austin,  6  Pick.  (Mass.)  209;  Buckmaster  v. 
Smith,  22  Vt.  203.  In  Sumner  v.  Hamlet,  12 
Pick.  (Mass.)  76,  it  was  said:  "And  if  the 
property  vests  by  the  contract,  it  is  no 
objection,  that  other  materials  and  labor 
of  the  vendor  are  added,  as  these  pass  with 
the  principal  by  accession."  The  rule  has 
been  applied  to  the  increase  of  animals  sold 
on  conditional  sale.  Elmore  v.  Fitzpatrick, 
and  Buckmaster  v.  Smith,  supra;  Allen  v. 
Delano,  56  Me.  113,  92  Am.  Dec.  573;  Bunker 
V.  McKenney,  63  Me.  529.  And  in  Glover 
V.  Austin,  supra,  a  conditional  sale  of  an 
unfinished  ship  was  held  to  include  the  com- 
pleted vessel.. 

But  in  Clark  v.  Wells,  46  W.  4,  12  Am. 
Rep.  187,  wherein  it  appeared  that  the  pur- 
chaser of  a  wagon  conditionally  sold  had  it 
repaired  by  supplying  new  axles  and  wheels, 
it  was  held  that  the  new  parts,  being  separate 
and  easily  identified,  did  not  become  a  part 
of  the  wagon  by  accession  and  that  the  vendor 
could  not  take  them  with  the  wagon  on  the 
failure  of  the  vendee  to  pay  the  purchase 
price.  The  court  said:  "We  think  the  ordi- 
nary repairs  upon  a  personal  chattel,  such 
as  making  new  bolts,  nuts,  thills,  and  the 
like  become  accretions  to,  and  merge  in,  the 
principal  thing,  and  become  the  property  of 
the  general  owner.  But  in  this  case,  the 
wheels  and  axles  constitute  the  running  part 
of  the  wagon.  They  could  be  followed,  identi- 
fied, severed  without  detriment  to  the  wagon, 
and  appropriated  to  other  use  without  loss. 
The  plaintiff  was  the  owner,  and  never  parted 
with  the  property.  .  .  .  The  property  re- 
mained in  him  aa  perfectly,  as  if,  in  the 
exigency  of  a  broken  wheel  or  axle,  he  had 
loaned  them  for  temporary  use." 
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V.  Walker,  111  Ark.  362,  164  S.  W.  746, 
wherein  it  was  said:  "The  common -law  rule 
was  that  the  owner  of  the  dam  was  the 
owner  of  the  offspring  before  birth  and  after, 
and  therefore  a  mortgage  on  the  dam  carried 
with  it  a  lien  on  the  afterborn  offspring  or 
increase.  The  common-law  rule  was,  how- 
ever, changed  by  statute  of  this  state  enacted 
by  the  Legislature  of  1891  (Kirby's  Digest, 
§  5397),  which  reads  as  follows:  'The  lien 
of  a  mortgage  or  other  incumbrance  shall 
not  extend  to  nor  cover  the  increase  or  an 
offspring  of  an  animal  that  is  subject  to  such 
lien.'  The  manifest  intention  of  the  law- 
makers was  merely  to  change  the  common-law 
rule,  and  not  to  prohibit  the  creation  of  a 
mortgage  lien  upon  that  kind  of  property 
not  in  being  at  the  time  of  the  execution  of 
the  mortgage.  The  language  clearly  indicates 
that  the  lien  referred  to  was  that  which,  by 
the  terms  of  the  mortgage,  included  the  dam, 
and  it  was  only  intended  to  prevent  that  lien 
from  extending  to  the  offspring  or  increase, 
and  not  to  prohibit  the  giving  of  a  mortgage 
which  did  include  the  offspring.  If  a  differ- 
ent meaning  had  been  intended,  more  appro- 
priate language  would  have  been  used.  Since 
the  passage  of  that  statute  a  mortgage  execut- 
ed upon  property  not  in  esse  is  not  enforceable 
at  law;  but  a  mortgage  on  after-acquired 
property  or  property  which  is  to  come  into 
being  is  good  in  equity.  When  the  property 
conies  into  being,  the  mortgage  lien  attaches 
to  it  in  equity,  and  is  good  against  the  mort- 
gagor and  subsequent  holders  with  notice. 
.  .  .  Our  conclusion  is  therefore  that,  as 
this  mortgage  expressly  named  the  increase 
or  offspring  of  the  animals  described  in  the 
mortgage,  that  was  sufficient  to  constitute  an 
equitable  lien,  which  became  fixed  on  the 
colts  as  soon  as  they  came  into  being." 

Following  the  rule  as  laid  down  in  those 
jurisdictions  in  which  it  is  held  that  a  mort- 
gage of  live  stock  includes  the  increase  and 
is  good  as  against  third  persons  with  notice, 
the  court  in  Dunton  v.  Kimball  Bros.  Co.  114 
Me.  270,  95  Atl.  1038,  stated  the  rule  as 
between  mortgagor  and  mortgagee  to  be  as 
follows:  "As  between  mortgagor  and  mort- 
gagee, the  unborn  progeny  of  domestic  ani- 
mals follows  the  title  to  the  dam,  and  be- 
comes a  part  of  the  security  of  the  mortgagee, 
and  that  this  is  true,  even  when  no  mention 
of  the  progeny  is  made  in  the  mortgage. 
.  .  .  At  the  time  of  the  contract  the  pro- 
geny is  physically  a  part  of  the  dam  and 
has  only  a  potential  existence  otherwise. 
And  there  seems  to  be  no  good  reason  w^hy  a 
sale  or  mortgage  of  the  dam  should  not 
carry  the  unborn  progeny."  And  in  Hamlin 
V.  Moseley,  83  S.  C.  516,  65  S.  E.  723,  where 
it  appeared  that  the  increase  of  a  mare  was 
specifically  included  in  the  mortgage,  it  was 
held  that   the  mortgagee  was  entitled  to  a 


colt  as  well  as  to  the  mother  on  foreclosure 
of  the  mortgage,  and  the  court  without  di- 
rectly deciding  the  point  intimated  that  this 
would  be  true  even  if  the  mortgage  was  silent 
as  to  the  increase. 
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Alteration  of  Instrnments  —  Material- 
ity —  Substitution  of  **Bearer^  for 
^'Order**  in  Note. 

Under  Code  Supp.  1907,  §  3060al25.  pro- 
viding that  an '  alteration  which  changes  the 
effect  of  the  instrument  in  any  respect  is  a 
"material  alteration,"  a  change  in  a  note  pay- 
able to  order,  made  by  striking  out  the  words 
"order  of,"  and  inserting  after  the  name  of 
the  payee  the  words  **or  bearer,"  is  a  mate* 
rial  alteration  which  avoids  the  instrument, 
if  made  after  delivery,  or,  if  made  by  the 
maker  or  the  payee  before  delivery,  dis- 
charges a  surety. 

[See  note  at  end  of  this  case.] 

Bills  and  Notes  —  Status  of  Parties  ^ 
Sierner  as  Maker  or  Surety. 

The  mere  fact  that  the  consideration  for  a 
note  passed  to  the  maker  who  first  signed  it 
does  not  show  that  the  other  signers  were 
liable  as  sureties,  and,  if  nothing  more  ap- 
pears, they  will  be  treated  as  makers. 

Effect  of  Alteration  —  Liability  ot 
Maker  to  Innocent  Purokaser  — > 
Fraud  of  Comaker. 

A  joint  maker  of  a  note,  who  indorsed  it 
with  a  comaker,  by  whom  it  was  materially 
altered  before  delivery,  is  liable  thereon  after 
it  passes  into  the  hands  of  a  holder  in  due 
course,  on  the  theory  that,  where  one  of  two 
innocent  parties  must  suffer  by  the  acts  of 
a  third,  he  whose  acts  enabled  the  third  party 
to  cause  the  loss  must  bear  it. 

Liability  to  Payee. 

The  joint  maker  in  such  a  case  is  not  liable 
to  the  payee  on  the  altered  note  since  he  has 
never  agreed  to  the  terms  of  the  instrument 
which  the  payee  took. 

Delivery  of  Note  —  Construction  of 
Findings. 

Findings  by  the  trial  court  that  after  a 
joint  maker  signed  the  note  it  was  left  in  the 
possession  of  his  comaker,  by  whom  it  was 
altered  so  as  to  be  payable  to  bearer,  and 
that  thereafter  it  w^as  delivered  to  and  ac- 
cepted by  plaintiff  in  payment  of  a  debt, 
sliow  that  tiie  note  'was  delivered  by  the  first 
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maker  to  the  plaintiff  and  that  he  held  it  as 
f.uyee,  not  as  indorser.  • 

\^'Iio  Is   Indorjiee  —  Person  to   Wliom 
Note  Delivered  by  Maker. 

Tlie  fact  that  the  first  maker  and  two 
others  indorsed  the  note  before  it  wa«  deliv- 
ered to  plaintiff  did  not  make  plaintiff  an 
indorsee  as  to  the  other  makers,  even  if  it 
had  been  issued  to  the  others  and  by  them 
returned  to  the  iirst  maker,  sinee  in  such  a 
case  the  redelivery  to  plaintiff  would  have 
the  same  effect  as  if  it  was  an  original  issue. 


♦Jnder  Code  Supp.  1907,  §  3060al91,  de- 
fining a  "holder"  as  the  payee  or  indorsee  of 
a  bill  or  note  who  is  in  possession  of  it, 
pection  3060a52,  par.  4,  defining  a  holder  in 
due  course  and  providing  that  at  the  time 
it  was  negotiated  to  such  holder  he  must 
have  had  no  notice  of  an  infirmity,  and  see- 
tion  3060a30,  providing  that  an  instrument 
is  ^'negotiated"  when  it  is  transferred  from 
one  person  to  another  in  such  manner  as  to 
constitute  the  transferee  the  holder  thereon 
and  that  if  payable  to  bearer  it  is  negotiable 
by  delivery,  while  if  payable  to  order  it  is 
negotiated  by  the  indorsement  of  the  holder 
completed  by  delivery,  it  is  held  that  only 
one  to  whom  a  note  has  been  negotiated  after 
completion  and  delivery  thereof  is  a  "holder 
in  due  course,"  not  one  to  whom  a  note  pay- 
able to  holder  was  delivered  by  the  maker. 

Appeal  from  District  Court,  Scott  county: 
Don  EGA  N,  Judge. 

Action  by  Builders  Lime  and  Cement  Com- 
pany, plaintiff,  against  A.  VV.  Weimer,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.    Rsverbed. 

[445]  This  action  is  on  a  note  in  words 
following: 

$2,500.00.  Feb.  1,  1907. 

Six  months  after  date  we  promise  to  pay  to 
the  order  of  [446]  Mueller  Lumber  Company 
or  bearer  Twenty-five  hundred  &  no -100  Dol- 
lars at  Iowa  National  Bank  of  Davenport, 
Iowa. 

Value  received   with   interest  at  the   rate 
of  6%  per  annum. 
CONCRETE  CONSTRUCTION  COMPANY, 

By  Cecil  E.  Bryan,  President. 
Wm.  Weimer, 
Harry  E.  Brown, 
A.  W.  Weimer. 

No.  — —  Due  

.  (On  back)  Concrete  Const.  Co. 
By  Cecil  E.  Bryan,  Pres. 
Cecil  E.  Bryan, 
J.  S.  Wilbert. 

The  defendant  Weimer,  answering,  alleged 
that  he  signed  his  name  as  surety  follow- 
ing Wm.  Weimer  and  Brown,  to  enable  the 
Concrete  Construction  Company  to  purchase 


lumber  of  the  payee  to  enable  it  to  complete 
certain  contracts;  that  the  payee  refused  to 
take  the  note;  and  that  thereafter  the  Con- 
crete Construction  Company  fraudulently 
obliterated  the  words  "order  of"  in  said  note 
and  inserted,  after  the  words  "Mueller  Lum- 
ber Company,"  the  words  "or  bearer"  in 
said  note,  and  for  this  reason  he  is  not  liable 
thereon.  For  reply,  plaintiff  alleged  that 
said  Weimer  was  a  joint  maker,  denied  any 
alteration  and  averred,  if  any  there  was,  it 
was  made  by  defendants  or  their  agent  and 
was  without  the  knowledge  of  plaintiff,  and 
the  cause  was  submitted  on  findings  of  fact 
made  by  the  trial  court  as  follows. 

1.  That  the  note  sued  on,  plaintiff's  Exhibit 
"A,"  was  signed  by  the  defendant,  A.  W. 
Weimer,  on  the  face  thereof. 

2.  That  at  the  time  the  defendant  signed 
said  note  it  read  payable  "to  the  order  of 
Mueller  Lumber  Company." 

3.  That  after  said  note  had  been  signed 
by  the  defendant,  A.  W.  Weimer,  it  was  left 
in  the  possession  of  the  Concrete  Construc- 
tion Co.,  by  being  left  in  the  possession  of 
Cecil  E.  Bryan,  President  of  said   Company. 

[447]  4.  That  after  said  note  had  been 
signed  by  the  defendant,  A.  W.  Weimer,  and 
left  in  the  possession  of  said  Cecil  £.  Bryan, 
the  words  "order  of"  were  stricken  out  by 
being  crossed  out  in  ink  and  the  words  "or 
bearer"  were  inserted  on  the  face  of  said  note 
immediately  after  the  words  "Mueller  Lum- 
ber Company." 

5.  That  the  said  change  in  said  note  was 
made  by  said  Cecil  E.  Bryan  and  without 
the  knowledge  or  consent  of  the  said  de- 
fendant, A.  W.  Weimer. 

6.  Tliat  after  said  change  had  been  made 
in  said  note  it  was  indorsed  on  the  back 
thereof    as    follows : 

"Concrete  Const.  Co. 
By  Cecil  E.  Bryan,  Pree. 

Cecil  E.  Bryan, 

J.  Wilbert." 

7.  That  after  said  note  had  been  changed 
and  endorsed  as  set  out  in  findings  four  and 
six  above,  and  before  maturity,  it  was  de- 
livered to  and  accepted  by  the  plaintiff.  Build- 
ers Lime  &  Cement  Co.,  in  part  payment  of 
an  indebtedness  owing  to  said  plaintiff  by  the 
Concrete  Construction  Co.,  for  material  fur- 
nished. 

8.  That  at  the  time  said  note  was  delivered 
to  and  accepted  by  plaintiff,  said  plaintiff  re- 
leased and  delivered  to  said  Concrete  Con- 
struction Company  an  order  for  $2,000.00, 
which  said  company  had  previously  given 
plaintiff  upon  the  principal  contractor  of  the 
Hotel  Davenport  building. 

9.  That  at  the  time  said  note  was  delivered 
to  and  accepted  by  plaintiff,  said  plaintiff 
had  no  knowledge  nor  information  that  said 
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note  had  been  changed  in  any  manner  after 
being  signed  by  the  defendant,  A.  W.  Weimer, 
or  the  other  signers  on  the  face  thereof. 

As  conclusions  of  law,  the  court  found  the 
alteration  material,  that  plaintiff  was  holder 
in  due  course  and  entitled  to  enforce  payment 
according  to  the  original  tenor  of  the  [448] 
note.  Judgment  was  entered  accordingly. 
Defendant  A.  W.  Weimer  appeals. 

Cook  d  Balliiff  for  appellant. 
J,  A.  Hanley  and  Lane  d  Waterman  for 
appellee. 

Ladd,  J. — The  note,  when  signed  by  defend- 
ant, Weimer,  he  being  the  last  to  sign,  was 
payable  to  the  order  of  the  Mueller  Lumber 
Company,  and  thereafter  was  changed  by  eras- 
ing "order  of"  therein  and  inserting  after  the 
name  of  the  payee  the  words  "or  bearer." 
This  was  done  without  defendant's  consent 
before  its  delivery,  by  Bryan,  president  of 
the  Concrete  Construction  Company,  the  first 
signer;  and  the  latter,  Bryan  and  Wilbert, 
endorsed  the  same  and  thereafter  the  note 
was  delivered  to  the  plaintiff  for  a  valuable 
consideration  and  accepted  without  knowledge 
of  the  alteration.  Any  fraudulent  alteration 
\vhich  has  the  effect  of  changing  the  negotia- 
bility of  the  instrument  altered  is  material 
and  avoids  the  instrument.  Sec.  3060-al25 
Code  Sup.  Thus  the  fraudulent  addition  of 
the  words  "or  order"  or  "or  bearer"  after  the 
name  of  the  payee  or  the  substitution  of  one 
of  these  phrases  for  the  other  is  material 
and  vitiates  the  bill  or  note  in  which  this 
ig  done.  Needles  v.  Shaffer,  60  la.  65,  14  N. 
W.  129;  Croswell  v.  Labree,  81  Me.  44,  16 
Atl.  331,  10  Am.  St.  Rep.  238;  McCauley  v. 
Gordon,  64  Ga.  221,  37  Am.  Rep.  68;  Walton 
Plow  Co.  v.  Campbell,  35  Neb.  173,  52  N.  W. 
883,  16  L.R.A.  468;  Booth  v.  Powers,  56  N. 
Y.  22;  Haines  v.  Dennett,  11  N.  H.  180. 
Contra  see  Weaver  v.  Bromley,  65  Mich. 
212,  31  N.  W.  839. 

Such  is  the  law  with  relation  to  alterations 
of  a  promissory  note  after  delivery,  and  the 
rule  is  the  same  with  respect  to  such  altera- 
tions before  delivery  when  made  by  the  prin- 
cipal or  payee  without  the  consent  of  the 
surety  or  sureties  signing  accommodation  pa- 
per, in  so  far  as  these  affect  the  rights  of 
sureties.  Bell  v.  Mahin,  69  la.  408,  29  N. 
W.  331;  Draper  v.  [449]  Wood,  112  Mass. 
315,  17  Am.  Rep.  92;  McGrath  v.  Clark,  56 
N.  Y.  34,  15  Am.  Rep.  372;  2  Daniel  on 
Negotiable  Insts.  Sec.  1373a. 

They  may  insist  on  being  held  only  on  the 
strict  terms  of  the  contract.  But  there  is 
not  enough  in  the  record  before  us  to  warrant 
the  conclusion  that  Weimer  signed  as  surety. 
The  circumstance  that  the  consideration 
passed  to  the  Concrete  Construction  Company 
did  not  necessarily  render  him.  such  or  prove 


that  he  was  so  liable.    He  must  then  be  treat- 
ed as  one  of  the  makers.    If,  as  such,  he  en- 
tiusted  the  note  with  a  comaker  and  the  lat- 
ter altered  the  instrument  before  delivery-  and 
it  has  passed  into  the  lands  of  a  holder  in 
due   course,   the  latter  takes  it  freed    from 
the  Infirmity,  on  the  theory  that  whenever  one 
of  two  innocent  parties  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third 
person  to  occasion  the  loss  must  sustain  it. 
Manifestly,  this  doctrine  does  not  apply  tc» 
the  original  parties   to  the   instrument,   for 
then  in  that  situation  the  minds  of  the  parties 
can  never  be  said  to  have  met;  for  the  payee 
or  person  receiving  the  instrument  has  taken 
it  in  its  altered  condition,  the  terms  of  which 
the  complaining  maker  never  agreed  upon  or 
subscribed  to.     The  controlling  issue  for  our 
determination  then  is  whether  plaintiff  is  a 
holder  in  due  course.    It  did  not  acquire  the 
kote   from,  the   payee   Mueller   Lumber    Co. 
either   by  endorsement  or  delivery  or   from 
anyone  to  whom  that  company  had  passed 
the  instrument.     The  findings  were  that  "it 
was  delivered  to  and  accepted  by  the  plain- 
tiff. Builders  Lime  &  Cement  Co.,  in   part 
payment   of   an   indebtednees   owing  to   the 
plaintiff   by   the    Concrete   Construction    Co. 
for  material  furnished"  it,  and  '*at  the  time 
said  note  was  delivered  to  and  accepted  by 
plaintiff  said  plaintiff  released  to  said  Con- 
crete   Construction    Company    an    order    for 
$2,000   which  said   company  had   previously 
given  plaintiff  upon  the  principal  contractor 
of  the  Hotel  Davenport  building."     Another 
finding  of  the  court  was  that  after  the  note 
had  been   [450]   signed  by  Weimer,  '*it  was 
left  in  the  possession  of  the  Concrete  Con- 
struction Co.  by  being  left  in  the  possession 
of  Cecil   E.   Bryan,  President  of  said  Com- 
pany."    These   findings   are  not   questioned, 
and  as  the  evidence  was  not  abstracted,  but 
one  conclusion  was  to  be  inferred  therefrom, 
and  that  is  that  the  note,  after  the  alterations 
and  with  the  endorsements,  was  delivered  br 
the   first   maker,   the   Concrete   Construction 
Company,  to  the  plaintiff.     The  endorsement 
by  it  as  maker  added  nothing  to  its  obliga- 
tions   and,    of    course,    did    not    change    its 
relation  to  the  instrument  from  one  of  the 
makers  to  a  holder.     Nor,   in   view  of   the 
delivery  of  the  note  by  the  first  maker  to 
plaintiff,  is  it  to  be  inferred  that  Bryan  or 
Wilbert,    whose  names  appear   on   the   back 
of  the  notes,  had  been  holders  thereof;  but 
even  if  one  or  both  had  been,  it  had.  come 
back  to  the  maker,  and  giving  it  to  the  plain- 
tiff was  a  reissue  and  the  same  as  though 
it  were  delivered  for  the  first  time.     Wilker- 
son  V.  Daniels,  1  G.  Greene   (la.)   179. 

There  is  no  escape  from  the  conclusion  that 
the  note  first  passed  from  the  Concrete  Con- 
struction Company,  one  of  the  makers,  to 
plaintiff,   and   that  the  latter   never   was   a 
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holder  in  due  course.  A  "holder  means  the 
payee  or  indorsee  of  a  bill  or  note,  who  is  in 
possession  of  it,  or  the  bearer  thereof."  Sec. 
3060-al91,  Code  f'up.  Something  more  is  es- 
sential to  constitute  him  a  "holder  in  due 
course."  The  instrument  must  have  been 
negotiated  by  a  holder  as  above  defined,  in 
order  to  constitute  the  taker  a  holder  in  due 
course.  This  is  recognized  in  Paragraph  4  of 
Sec.  3060-a52,  Code  Sup.  defining  a  holder 
in  due  course  and  exacting  "that  at  the  time 
it  was  negotiated  to  him  (holder)  he  had 
no  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating 
it." 

Sec.  3060 -a30  of  the  Code  Supplement  de- 
clares that:  '*An  instrument  is  negotiated 
when  it  is  transferred  from  one  person  to 
another  in  such  a  manner  as  to  constitute 
the  transferee  the  holder  thereof;  if  payable 
to  bearer,  it  is  negotiated  [461]  by  delivery; 
if  payable  to  order,  it  is  negotiated  by  the  in- 
dorsement of  the  holder,  completed  by  de- 
livery." 

The  point  was  settled  in  \''ander  Ploeg  v. 
Van  Zuuk,  135  la.  350,  112  N.  W.  807,  124 
Am.  St.  Rep.  275,  13  L.R.A.(N.S.)  490,  where 
the  court,  speaking  through  McClain,  J.,  said: 
"The  latter  term  (holder  in  due  course)  seems 
unquestionably  to  be  used  to  indicate  a  person 
to  whom  after  completion  and  delivery  the 
instrument  has  been  negotiated.  In  the  ordi- 
nary case,  the  payee  of  the  instrument  is  the 
person  with  whom  the  contract  is  made,  and 
his  rights  are  not  in  general  dependent  on  any 
peculiarities  in  the  law  of  negotiable  instru- 
ments. ...  In  other  words,  we  think 
that  'holder  in  due  course'  should  be  con- 
strued as  applicable  only  to  one  who  takes 
the  instrument  by  negotiation  from  another 
who  is  a  holder."  'Die  note  had  not  been 
delivered  when  in  the  hands  of  the  first  mak- 
ers, and  the  transfer  of  it  to  the  plaintiff 
did  not  constitute  the  latter  a  holder  in  due 
course.  Even  if  Bryan  or  Wilbert  might  at 
one  time  have  held  the  note,  the  Concrete 
Lumber  Company  had  again  acquired  it  and 
plaintiff  could  be  in  no  better  position  on  a 
reissue  than  were  it  first  delivered  to  it.  The 
court  erred  in  finding  plaintiff  a  holder  in  due 
course  and  the  defendant  might  interpose  any 
defense  open  to  him  as  against  a  party  to 
the  instrument.  It  was  not  endorsed  over 
by  the  payee  or  delivered  to  plaintiff  by  it, 
and  plaintiff  acquired  such  title  as  it  had 
only  through  the  insertion  of  the  word  "bear- 
er," to  which  this  defendant  had  never  as- 
sented. The  instrument  sued  on  he  had  never 
signed  or  agreed  to  and  he  was  not  bound 
thereby.  The  district  court  should  have  dis- 
missed the  petition. 

Reversed. 

Decmer,  C.  J.,  Gaynor  and  Salinger,  JJ., 
concur. 

Rehearing  denied  May  18,  1915. 


NOTE. 


Addition  of  Words  ''or  Bearer"  or 
Words  ''or  Order**  or  Substitution  of 
One  Expression  for  Other  as  Ma- 
terial Alteration  of  Instma&ent. 


Instrument  Payable  to  Order,  1177. 
Instrument  Not  Payable  to  Order: 

Addition  of  **0r  Bearer,"  1179. 

Addition  of  **0r  Order,"  1180. 


Instrument  Payable  to  Order, 

The  weight  of  authority  supports  the  gen- 
eral rule  that  where  an  instrument  is  pay- 
able to  order  and  the  words  "or  bearer"  are 
added  or  the  word  "order"  is  crossed  out  and 
the  word  "bearer"  inserted,  the  alteration  is 
material.     McCauley  v.  Gordon,  64  Ga.  221„ 
37  Am.  Rep.  68;  Needles  v.  Shaffer,  60  la. 
65,  14  N.  W.  129;  Schroeder  v.  Webster,  88 
la.  628,  66  N.  W.  569;   Groswell  v.  Labree, 
81   Me.   44,    16   Atl.   331,    10   Am.    St.   Rep. 
238;   Belknap  v.  National  Bank,  100  Mass. 
376,  97  Am.  Dec.  105;  Simmons  v.  Atkinson, 
69  Miss.  862,  12  So.  263,  23  L.R.A.  699  (ad- 
dition of  "or  bearer"  and  place  of  payment)  ; 
Booth  V.  Powers,  66  N.  Y.  22  {reversing  Flint 
V.  Craig,  59  Barb.    (N.  Y.)    319);   Marshall 
V.  Wilhite,  2  Ohio  Cir.  Dec.  500,  4  Ohio  Cir. 
Ct.    203;    Union  Nat.    Bank   v.    Roberts,   45 
Wis.    373    (but   alteration   by   trespasser   is 
spoliation,    not   affecting   right   of   holder)  ; 
Re  Commercial  Bank,  10  Manitoba  171.     See 
also  Sherman  v.  Rollberg,  11  Cal.  38;  Burch 
V.  Daniel,  101  Ga.  228,  28  S.  E.  622;  Burch 
V.  Pope,  114  Ga.  334,  40  S.  E.  227  (by  statute, 
materiality  of  alteration  alone  does  not  vitiate 
instrument)  ;    Sawyers  v.  Campbell,   107  la. 
397,  78  N.   W.   56;    Sunday  v.   Dietrich,   16 
Pa.    Super.    Ct.    640    (quoted    infra,    in    the 
subdivision  Instrument  Not  Payable   to  Or- 
der) ;  McDaniel  v.  Whitsett,  96  Tenn.  10,  33 
S.  W.  567    (adding  "or  holder"  and  lien  on 
realty ) .    And  see  the  reported  case.    Compare 
McLaughlin  v.  Venine,  2  Wyo.  1.     Thus  in 
Booth  V.  Powers,  66  N.  Y.  22,  the  court  said: 
"Every    alteration    is    held    to   be   material, 
which  will  change  the  legal  liability  of  the 
maker,  or  which  may  work  to  his  prejudice. 
(2  East  Cr.  Law  856.)     The  alteration  made 
in  this  note  would  not  change  the  legal  lia- 
bility of  the  maker,  by  making  it  any  more 
negotiable,  nor  increasing  the  amount  of  it, 
nor  accelerating  nor   retarding  the   time  of 
the  payment  of  it,  nor  changing  the  place  of 
its  payment.    These  are  commonly  the  effects 
of  the  alterations  generally  brought  to  notice. 
If  the  bearer  of  the  note  should  be  its  lawful 
owner,  it  is  as  easy  for  the  maker  to  pay  it 
to  him  as  to  the  payees,  or  an   indorsee  of 
the  payees.     But  it  is  then  the  risk  of  the 
maker,  whether  the  bearer  is  the  real  owner. 
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The  makers  signed  and  delivered  a  note  pay- 
able  to  the  plaintiffs  or  order.  The  note  al- 
tered 80  as  to  be  payable  to  them  or  bearer, 
comes  to  the  makers  for  payment.  It  has 
not  the  indorsement  of  the  payees  upon  it, 
directing  its  payment,  either  in  particular 
to  a  person  named,  or  in  general  to  any  per- 
son; it  has  not  that  proof  of  having  been 
transferred  by  them.  It  may  have  left  the 
possession  and  ownership  of  the  payees,  in 
the  due  course  of  business.  It  may  not  have 
done  so,  but  have  been  gotten  from  them 
^surreptitiously,  and  under  such  circumstances 
as  not  to  pass  their  title  to  it,  and  have 
then  been  altered  so  as  to  read  *to  bearer.' 
In  the  latter  case,  the  makers,  if  they  pay 
it,  are  to  assume  the  burden  of  contesting 
at  some  time  afterward,  if  called  upon  by 
the  payees  for  payment,  whether  or  not  the 
alteration  was  made  by  the  payees  while  the 
note  was  in  their  possession,  and  duly  passed 
away.  If  not  able  to  maintain  that  it  was, 
they  are  liable  again  for  its  amount.  So  that 
an  alteration  from  *or  order,'  to  'or  bearer,' 
does  become  material,  in  that  it  may  prejudice 
the  makers,  by  putting  them  to  this  risk. 
Akin  to  this  was  the  alteration  in  Rex  v. 
Birket  (Russell  &  Ryan,  251),  of  a  special 
indorsement  upon  a  bill,  to  a  general  one. 
That  was  held  to  be  a  fraudulent  alteration, 
and  that  an  indictment  for  forgery  would  lie. 
Of  less  moment,  but  of  some  moment,  is  the 
consideration  that  a  note  to  the  payee  or 
order,  does  not  leave  his  hands  save  with  his 
indorsement.  It  then  becomes,  in  the  hands 
of  the  maker,  after  payment,  a  voucher,  and 
evidence  of  discharge  of  the  indebtedness 
which  is  the  consideration  for  it." 

And  in  Marshall  v,  Wilhite,  2  Ohio  Cir. 
Dfec.  500,  4  Ohio  Cir.  Ct.  203,  it  was  said: 
*'Doe8  this  alteration  affect  the  legal  opera- 
tion of  the  instrument,  keeping  in  mind  that 
the  note  does  not  bear  the  indorsement  of 
the  payee,  P.  Huddle?  Without  the  altera- 
tion, the  plaintiff  below,  in  the  absence 
of  any  indorsement  of  P.  Huddle,  the  payee, 
acquired  by  the  transfer  only  the  equitable 
title  to  the  note.  He  became  simply  the  equi- 
table owner  thereof,  and  the  note  remains 
subject  to  the  same  defenses  as  in  the  hands 
of  the  original  payee,  and  the  second  defense, 
fraud,  would  defeat  a  recovery.  In  its  al- 
tered form,  the  plaintiff  would  acquire  the 
legal  title  by  delivery  without  indorsement, 
which  would  prevent  the  maker  from  setting 
up  the  same  defense  if  transferred  before  ma- 
turity in  good  faith  for  value.  Swan  in  his 
Treatise  says,  *As  a  note  or  bill  payable  to 
A  or  order  necessarily  requires  the  indorse- 
ment of  A  to  make  it  payable  to  a  third  per- 
son, it  follows  that  if  a  note  so  payable  to  A 
gets  into  circulation  without  A's  indorse- 
ment, the  holder  has  no  proper  commercial 
evidence  that  he  is  the  owner,  and  for  the 


want  of  the  indorsement  of  A,  the  holder, 
even  before  due  for  value,  takes  it  subject  to 
all  the  defenses  against  A,  and  as  to  such 
defenses  they  stand  in  A's  shoes.'  So  we  hold 
this  to  be  a  material  alteration  of  the  note 
declared  on." 

Such  an  alteration  has  been  held  to  be  ma- 
terial where  it  appeared  that  before  the  al- 
teration  the   instrument   had   been   indorsed 
in  blank  by  a  partner  of  the  payee  in   the 
name  of  the  payee.    McCauley  v.  Gordon,  64 
Ga.    221,   37    Am.   Rep.   68,   wherein   it   was 
said :     "There  can  be  no  doubt  that  to  tamper 
with  a  promissory  note  so  far  as  to  insert 
in  it  the  words  'or  bearer,'  is  grossly  improp- 
er.   It  verges  on  forgery.    The  introduction  of 
hueh  words  is  a  material  alteration,  for  they 
go  to  modify  the  manner  of  negotiating  the 
instrument.     Dudley  R.  243.    Without  them, 
or  words  of  similar  import,  the  instrument 
is  negotiable  by  indorsement  only ;  with  them, 
it  is  negotiable  by  bare  delivery  as  well  as 
by  indorsement.     .     .     .     Let  it  be  conceded 
that  the  note  was  partnership  property,  and 
that  the  partner   who  transferred  it   had  a 
right  to  transfer  it,  we  think  that,  without 
some   special   authority   from  the  payee,   he 
could   not    indorse    it    in    the   name    of    the* 
latter,    and   put    it   afloat   with    all    the    in- 
cidents  of  negotiable   paper   transferred   be- 
fore due;   and  if  he  could  not  do  this,  the 
words    *or    bearer,'    had    they    been    genuinf. 
would  or  might  have  varied  the  rights  of  the 
holder,  and  made  these  rights  more  compre- 
hensive; and  whatever  would  or  might  hav** 
had  that  effect  cannot  be  treated  as  imma- 
terial.    There  is  a  public  policy  to  be  si:h- 
.served  in  guarding  the  purity  and  intej^ity 
of  negotiable  paper,  and  neither  surreptitious 
interpolations  in  the  body  of  the  instrument, 
nor   the   indorsement  bv  one  man   with   the 
name  of  another,  ought  to  be  countenanced 
as    a    strictly    commercial   transaction    in   a 
doubtful  case.     On  the  face  of  the   note  is 
nothing  whatever  to  indicate  the  connection 
of  any  partnership  with  it;  and  the  operation 
of  the  indorsement  in  the  name  of  the  payee 
would  be,  prima  tacie,  to  render  him,  and  him 
alone,   liable   upon   the   contract  of  indorse- 
ment.    All  interest  of  the  partnership  in  the 
transaction  depends  upon  evidence  extrinsic 
of    the    note    and    of    the    indorsement,    and 
this  l)eing  so  the  words  *or  bearer'  have  a 
material   bearing  upon   the  measure  of  evi- 
dence requisite  to  make  a  case  for  recovery 
by  the  holder  against  even  the  makers.     A«* 
the   note   was   not  in    fact  indorsed   by   the 
payee,  it  is  easy  to  see  that  the  holder  would 
be  better  off  with  the  words  *or  bearer'  in 
the  terms  of  the  instrument  than  if  thev  were 
not   there,    since   the    want    of   them    would 
place  upon  him  the  burden  of  proving  that 
the  indorsement  was  made  with  the  payee's 
authority,  the  plea  putting  the  genuineness 
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of  the  indorsement  in  issue.  In  any  and 
every  view  of  the  matter,  the  alteration  was 
material." 

The  facts  presented  in  Belknap  v.  National 
Bank,  100  Mass.  376,  97  Am.  Dec.  105,  were 
stated  by  the  court  as  follows:  "It  appears 
that  the  plaintiffs  signed  several  checks  drawn 
upon  the  defendants,  payable  to  [blank]  or 
order,  and  left  them  with  Wilde,  their  book- 
keeper, to  be  filled  up  and  sent  by  mail  to 
several  parties  living  at  a  distance,  for  the 
payment  of  debts  owed  to  them  severally. 
Wilde  handed  these  checks  to  Bryant,  the 
clerk,  to  be  filled  up  with  the  proper  dates, 
names  and  amounts,  leaving  them  payable 
to  the  order  of  the  several  creditors.  Bryant 
did  so,  and  then  returned  them  to  the  book- 
keeper, who  examined  them,  found  them  cor- 
rect, stamped  them,  canceled  the  stamps, 
placed  them,  with  the  accounts  to  be  paid 
by  them,  in  envelopes,  sealed  the  envelopes, 
anC  addressed  them  to  the  proper  persons. 
.  .  .  Tlie  sealed  letters  were  delivered  to 
the  clerk  to  carry  to  the  post  office.  .  .  . 
He  obtained  possession  of  the  checks  sur- 
reptitiously ;  and,  by  the  erasure  of  the  words 
*or  order,'  and  inserting  the  words  'or  bearer,' 
he  committed  a  forgery:  for  it  was  a  fraudu- 
lent alteration  of  the  instruments  in  a  ma- 
terial part,  whereby  a  new  operation  was  giv- 
en to  them.  Before  the  alteration,  the  checks 
could  only  be  paid  to  the  creditor  or  his 
order,  and  such  payment  would  discharge  the 
debt  which  each  check  was  designed  to  pay. 
After  the  alteration,  each  check  was  payable 
to  any  one  who  should  present  it.  Such  an 
alteration  would  vitiate  the  instruments,  even 
in  the  hands  of  a  bona  fide  holder  for  value." 

But  the  alteration  has  been  held  to  be  not 
material,  where  the  instrument  was  previously 
capable  of  passing  by  mere  delivery.  Weaver 
V,  Bromley,  65  Mich.  212,  31  X.  W.  839.  In 
that  case,  which  was  a  suit  against  an  in- 
dorser,  it  appeared  that  the  note,  made  pay- 
able to  his  order,  had  been  by  him  indorsed 
in  blank,  and  had  thereafter  been  altered  by 
the  insertion  of  the  words  "or  bearer;"  and 
it  was  held  that  such  change  was  immaterial. 

In  Texas  a  statute  (R.  S.  1911,  art.  502) 
permitting  the  verbal  assignment  of  a  negotia- 
ble instrument  has  been  held  to  render  im- 
material the  addition  of  the  words  "or  bearer" 
to  a  note  payable  to  order.  Douglass  v. 
Lockhart  (Tex.)  168  S.  W.  382.  But  see 
the  strong  dissenting  opinion  of  Huff,  C.  J. 

Instrument  Not  Payable  to  Order. 

Addition  of  "Ob  Beaber." 

In  cases  wherein  it  does  not  appear  that 
the  instrument  was  payable  to  order,  it  has 
been  held  generally  that  an  alteration  of 
the  instrument  bv  the  addition  of  the  words 


"or  bearer"  is  material.  Scott  y.  Walker,  Dud. 
(Ga.)  243;  Haley  v.  Vandiver,  8  Ga.  App.  78. 
68  S.  E.  651;  Walton  Plow  Co.  v.  Campbell, 
36  Xeb.  173,  52  X.  W.  883,  16  L.R.A.  468; 
Sunday  v.  Dietrich,  16  Pa.  Super.  Ct.  640. 
See  also  Warren  v.  Chickasaw  County,  13 
la.  588.  Compare  McLaughlin  v.  Venine,  2 
Wyo.  1. 

In  Sunday  v.  Dietrich,  supra,  it  appeared 
that  the  word  "order"  had  been  stricken  out 
by  a  horizontal  line  drawn  through  it,  and 
that  the  word   "bearer"  had   been   inserted. 

• 

The  court  said:  "When  the  note  was  offered 
in  evidence  it  appeared  upon  the  face  thereof 
that  the  word  'order'  had  been  struck  out 
and  the  word  *bearer*  had  been  interlined  im- 
mediately above  the  other  alteration.  The 
negotiability  of  this  note  was  dependent  upon 
the  presence  therein  of  either  the  word  'order' 
or  'bearer,'  for  there  were  no  other  words  em- 
ployed which  could  give  that  character.  Ray- 
mond v.  Middleton,  29  Pa.  St.  529,  The 
alterations  which  clearly  appeared  on  the 
face  of  the  note  were,  therefore,  in  a  material 
part  of  the  instrument.  It  was  not  for  the 
court  to  assume  that  the  striking  out  of  the 
word  'order'  ajid  the  interlineation  of  the 
word  'bearer*  were  done  at  the  same  time. 
The  parties  to  the  contract  may  have  inten- 
tionally stricken  out.  the  word  'order,'  at  the 
time  of  the  execution  of  the  instrument,  for 
the  purpose  of  destroying  its  negotiability, 
and  the  word  'bearer'  may  have  been  subse- 
quently  interlined  without  authority,  by  some 
party  whose  interest  it  was  to  make  the 
instrument  negotiable  and  thus  deprive  the 
makers  of  a  just  defense.  The  burden  was 
upon  the  holder  of  the  note  to  produce  evi- 
dence explaining  these  alterations  before  the 
note  could  be  received  in  evidence." 

The  situation  apprehended  by  the  court  in 
Sunday  v.  Dietrich,  supra,  was  disclosed  by 
the  facts  in  Walton  Plow  Co.  v.  Campbell,  35 
Neb.  173,  52  X.  W.  883,  16  L.R.A.  468,  where- 
in the  court  said:  "At  the  close  of  the  trial 
the  defendants,  with  the  permission  of  the 
court,  filed  an  amended  answer  denying  each 
and  every  allegation  of  the  petition  and  al- 
leging that  on  or  about  the  date  of  the  note 
sued  on  they  executed  and  delivered  to  D.  H. 
Duperon  a  note  calling  for  $100,  due  in  six 
months  from  date;  that  the  note  read  'D.  H. 
Duperon,'  the  words  'or  order'  being  erased 
by  defendants  before  the  same  was  signed; 
that  after  the  defendants  signed  said  note, 
and  without  their  consent,  the  word  'bearer' 
was  fraudulently  written  therein  over  the 
words  erased.  .  .  .  It  is  undisputed  that 
the  note,  when  signed  by  defendants,  wan 
non-negotiable,  and  that  after  its  delivery, 
but  before  the  instrument  came  into  the  pos- 
session of  plaintiff  it  was  changed  by  insert- 
ing the  word  *bearer.'  The  writing  of  this 
word   in  the  body  of  the  note  changed  its 
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character  and  invalidated  the  instrument. 
The  alteration  is  a  material  one." 

But  it  would  seem  that  the  alteration  is 
not  material  where  the  instrument  is  not 
capable  of  being  made  negotiable  thereby. 
Thus  in  a  suit  involving  an  instrument  exe- 
cuted  expressly  subject  to  the  conditions  of 
a  mortgage,  the  money  not  being  payable  ab- 
solutely but  only  on  certain  contingencies, 
it  was  held  that  such  an  instrument  could 
not  be  made  negotiable  by  the  insertion  of 
any  language,  and  consequently  that  the 
change  by  the  insertion  of  the  words  ''or 
bearer"  was  in  law  no  change.  Goodenow  y. 
Curtis,  33  Mich.  506. 

In  Andrews  v.  Calloway,  50  Ark.  358,  7 
S.  W.  449,  it  appeared  that  a  non-negotiable 
note  had  been  altered  by  the  addition  of  the 
words  "or  bearer,'*  while  the  note  was  in 
the  custody  of  the  payee,  but  without  his 
knowledge.  In  a  suit  by  the  payee,  it  was 
held  that  where  a  stranger  adds  the  words 
"or  bearer"  to  a  non-negotiable  note,  the 
alteration  is  a  mere  spoliation  and,  whether 
material  or  not,  does  not  change  the  legal 
effect  of  the  note  or  the  rights  and  liabilities 
of  the  parties.  To  the  same  effect  see  Fergu* 
son  V.  White  (Miss.)   18  So.  124. 

Ai»>iTioN  OF  "Or  Obdbb." 

Wliere  a  non-negotiable  instrument  is  al- 
tered by  the  addition  of  the  words  "or  order" 
and  is  thereby  made  negotiable,  the  alteration 
is  material.  Hollis  v.  Vandergrift,  5  Houst. 
(Del.)  521;  Johnson  v.  U.  S.  Bank,  2  B. 
Mon.  (Ky.)  310;  Haines  v.  Dennett,  11  N.  H. 
180;  Bruce  v.  Weetcott,  3  Barb,  (N.  Y.) 
374;  Stagg  v.  Pepoon,  1  Nott  &  McC.  (S.  C.) 
102;  Taylor  v.  Moore  (Tex.)  20  S.  W.  53; 
Lawton  v.  Millidge,  4  N.  Bruns.  520.  See 
also  Knill  v.  Williams,  10  East  431,  103  Eng. 
Rep.  (Reprint)  839,  per  Le  Blanc,  J.,  ex- 
plaining Kershaw  v.  Cox,  3  Esp.  (Eng.)  246. 
"That  the  negotiability  of  a  paper,  in  mer- 
cantile transactions,  is  material  and  import- 
ant, will  not  be  questioned."  Stagg  v.  Pepoon, 
supra.  In  Taylor  v.  Moore  (Tex.)  20  S.  W. 
53,  the  court  said :  "It  is  apparent,  we  think, 
that  the  insertion  of  the  words  'or  order,'  as 
above  explained,  was  such  a  material  altera- 
tion of  the  note  as  rendered  it  void.  Any 
change  in  the  language  of  a  written  contract 
which  varies  its  original  legal  effect,  unless 
consented  to  by  the  parties  to  the  contract, 
is  such  an  alteration  as  will  have  the  effect 
to  destroy  the  altered  instrument  as  a  legal 
obligation.  2  Daniel,  Neg.  Inst.  sec.  1373. 
That  the  insertion  of  words  which  would  have 
the  effect  to  make  a  note  negotiable,  which 
before  was  not  so,  is  a  material  alteration, 
we  think  cannot  be  seriously  doubted.  It 
makes  the  note  a  different  instrument,  causes 
it  to  speak  in  a  language  different  from  that 


which  it  originally  spoke,  and  operates  to 
change  the  rights  and  liability  of  the  maka:. 
There  are  cases  which  hold  that  where  the 
words  'or  order'  were  omitted  by  mistake,  the 
subsequent  insertion  of  them  would  not  be 
a  material  alteration.  But  in  the  present 
case  there  is  no  pretense  that  it  was  omitted 
by  mistake.  The  proof  shows  that  the  de- 
fendant would  not  have  executed  the .  note 
with  the  words  contained  in  it." 

In  Kershaw  v.  Cox,  3  Esp.  (Eng.)  246 
( followed  in  Byrom  v.  Thompson,  11  Ad.  &  El. 
31,  39  E.  C.  L.  19,  13  Eng.  Rep.  [Reprint] 
324)  the  plaintiff  recovered  on  a  bill  of 
exchange  to  which  the  words  "or  order"  had 
been  added.  The  judge  who  tried  that  case 
said  in  Knill  v.  Williams,  10  East  431,  103 
Eng.  Rep.  (Reprint)  839.  "The  opinion  which 
I  delivered  in  Kershaw  v.  Cox,  can  only  be 
supported  on  the  ground  that  the  alteration 
there  made  in  the  bill  the  day  after  it  was 
negotiated  was  merely  the  correction  of  a 
mistake  made  by  the  drawer  of  it,  in  having 
omitted  the  words,  *or  order,*  which  it  was 
intended  at  the  time  should  be  inserted;  for 
the  alteration  there  made  was  a  very  material 
one.  But  there  was  strong  evidence  in  that 
case  to  show  that  the  omission  of  those  words 
was  by  mistake;  for  it  was  intended  to  be 
a  negotiable  note,  and  was  immediately  after- 
wards indorsed  as  such;  considering  that  it 
had  been  drawn  payable  to  order;  and  as 
soon  as  the  omission  was  discovered  it  was 
rectified  by  the  proper  parties." 

In  Lawton  v.  Millidge,  4  K.  Bruns.  520, 
which  was  a  suit  against  an  indorser  of  a 
promissory  note,  the  court  said:  "If  this 
were  an  action  against  the  maker  of  the 
note  he  might  be  estopped  from  taking  an 
objection  to  the  alteration,  as  it  is  clear  that 
as  between  him  and  the  plaintiff  a  negotiable 
note,  indorsed  by  Millidge,  was  the  con- 
templated security  for  the  goods.  But  the 
difficulty  we  feel  in  this  case  is  that  there 
is  no  evidence  whatever  of  any  assent  of 
Millidge,  the  defendant,  either  before  or 
after  making  the  note,  to  the  insertion  of 
words  whieli  would  make  the  note  negotiable. 
.  .  .  In  regard  to  the  case  before  us,  we 
adopt  the  words  of  Lord  Ellenborough  in  the 
case  from  10  East:  'The  first  inclination  of 
one's  mind  is  always  to  support  an  instrument 
when  the  transaction  is  fair;  but  when  we 
find  so  material  an  alteration  as  this  made 
after  the  instrument  has  been  issued,  T  do  not 
know  where  we  could  stop  if  this  could  he 
sustained.' " 

However,  in  Carlile  v.  Lamb,  9  Ohio  Cir. 
Dec.  70,  16  Ohio  Cir.  Ct.  578,  it  appeared  that 
the  note  in  suit  expressed  the  "promise  to 
pay  to  or  *oder'  John  P.  Lamb  the  sum  of," 
etc.  The  court  said:  "We  have  here  a 
promissory  note  that  was  written  without 
any  words  of  negotiability.     After  the  note 
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had  been  signed  by  Alexander  Carlile  and 
Elizabeth  Carlile,  the  makers,  Alexander 
Carlile  went  to  the  place  where  Mr.  Lamb 
was,  and  there  Mr.  Lamb  made  objection  to 
the  note  in  its  then  form,  as  it  did  not  con- 
form to  the  original  contract  that  called  for 
good  notes.  At  the  suggestion  of  some  of  the 
parties,  or  by  their  agreement,  the  words  *or 
order'  were  attempted  to  be  inserted;  they 
were  inserted  at  the  wrong  place,  and  spelled 
*or  o-d-e-r.*  As  I  have  said  before,  if  a  note 
was  altered  from  a  non-negotiable  instrument 
to  a  negotiable  instrument,  by  inserting 
the  words  *or  order,'  that,  per  se,  would  be 
a  material  alteration;  and  if  made  under 
the  conditions  that  I  have  a  number  of  times 
stated,  would  be  a  defense.  This  was  tried 
between  the  original  parties  to  the  note;  and, 
as  a  matter  of  fact  and  in  essence,  as  tried, 
the  note  is  simply  as  if  there  had  never  been 
any  attempt  to  change  it;  because  it  is 
sought  to  be  enforced  between  the  original 
parties  to  the  note.  We  think  that  the  words 
•or  o-d-e-r,'  written  where  they  were  in  the 
note,  was  not  such  a  change  in  the  note  as 
made  it  negotiable;  that  it  would  not,  in  the 
hands  of  any  party  taking  it,  cut  off  equities; 
because  the  very  form  of  it,  the  blundering 
manner  in  which  it  was  done,  would  be  notice 
to  the  parties,  and  would  not  cut  off  equities 
or  enlarge  the  contract  as  between  the  parties. 
That  is  the  first  consideration.  A  second: 
If  we  look  through  the  form  to  the  substance, 
this  contract  was  simply  enforced  exactly  as 
if  no  alteration  had  been  made,  and  just  as 
it  was  when  it  was  signed  by  Mrs.  Carlile. 
Now,  shall  the  letter  of  the  contract  prevail 
(which  is  insisted  upon  here,  and  which  is 
a  strong  argument,  I  will  admit),  as  against 
the  real  substance?  A  majority  of  the  court 
is  of  the  opinion  that  this  case  is  not  free 
from  doubt,  but  we  are  all  of  the  opinion, 
from  the  authorities,  on  the  statement  that 
has  been  made,  and  for  the  reason  that  the 
attempted  alteration  did  not  make  this  note 
negotiable,  so  that,  in  the  hands  of  any  party 
taking  it,  it  would  cut  off  equities,  and  did 
not  broaden  the  contract,  that  it  did  not 
change  the  obligations  of  the  parties,  en- 
forced as  it  was  between  the  original  parties ; 
and  if  we  stand  by  the  letter,  we  disregard 
the  spirit  and  effect  of  it,  if  we  say  the  ob- 
ligation between  the  parties  was  changed.  As 
to  the  charge  of  the  court.  .     .     *Any 

alteration  or  change  that  does  not  affect  in 
any  way  the  legal  effect  of  the  obligation,  or 
the  rights  of  the  parties  thereto,  would  not 
invalidate  the  note.  The  addition  of  words 
to  a  non-negotiable  note  that  would  make 
it  negotiable  might  or  might  not  be  a  ma- 
terial alteration.'  The  court  means  there 
what  happened  in  this  case,  that  it  was 
enforced,  between  the  original  parties,  and 
that  it  made  no  difference  whatever,  so  far 


as  this  contract  was  concerned,  whether  it 
in  form  affected  the  rights  of  the  parties  or 
broadened  the  contract,  because,  as  enforced, 
it  had  no  such  effect.  We  do  not  base  it 
wholly  upon  that  ground,  but  we  say  that 
this  was  not  such  a  change  as  made  it  a 
negotiable  note,  and  good  in  the  hands  of 
third  parties  to  the  note." 


v. 

KNOXVIIJ:^  BAlfKINO  AND  T&UST 

COBiPANT. 


nc  BE  BACON. 

Tennessee  Supreme  Court — January  12,  1916. 
133  Tenn.  666;  182  S.  W.  232. 

Subrosatioa  —  Bighta  of  Surety  —  Ne- 
oeasitj  of  Pajins  Debt  in  Full. 

As  a  surety  is  not  entitled  to  subrogation 
until  the  debt  is  paid  in  full,  a  surety  on  a 
bond  to  secure  a  city  in  the  deposit  of  moneys 
in  an  insolvent  banking  institution  is  not 
entitled  to  subrogation,  though  he  has  paid 
the  bond,  where  the  bank  is  still  largely  in- 
debted to  the  city,  and  the  total  amount  of 
dividends,  together  with  the  amount  of  the 
bond,  will  not  discharge  the  obligation;  for 
in  such  case,  if  the  surety  were  pro  rata 
subrogated  to  the  bank's  right  to  receive  divi- 
dends, the  city  would  be  injured. 

[See  note  at  end  of  this  case.] 

Same. 

Though  a  bond  to  secure  a  city  in  a  de- 
posit of  money  in  a  bank  declared  that  in 
case  of  default  and  payment  of  the  claim  the 
surety  should  be  subrogated  to  all  rights  of 
the  city  against  the  bank  to  the  amount  of 
such  payment,  the  surety  only  has  the  usual 
rights  of  subrogation,  and  his  payment,  to- 
gether with  dividends  paid  by  the  bank,  not 
being  sufficient  to  discharge  the  obligations 
due  from  the  bank,  he  is  not  entitled  to  sub- 
rogation to  the  detriment  of  the  city. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Knox  county : 
Wrioht,  Judge. 

Action  by  Joseph  Knaffl,  plaintiff,  against 
Knoxville  Banking  and  Trust  Company,  de- 
fendant. Charles  H.  Bacon,  intervener. 
From  judgment  rendered,  intervener  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Charles  T.  Cates,  Jr,  for  appellant. 
Wright  d  Jones,  D.  C,  Webb  and  Hugh  M. 
Tate  for  appellee. 
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[666]  Fanchkb,  J. — Tlie  suit  in  which  this 
petition  is  filed  is  a  proceeding  by  complain- 
ants on  behalf  of  themselves  and  all  other 
creditors  of  the  Knoxville  Banking  &  Trust 
Company  for  the  purpose  of  administering 
the  affairs  of  said  corporation  as  an  insol- 
vent concern.  This  particular  intervening 
petition  was  filed  by  Charles  H.  Bacon  to 
recover  of  the  receiver  of  said  Knoxville 
Banking  &  Trust  Company  in  round  num- 
bers $28,000,  being  the  amount,  with  inter- 
est, of  a  bond  executed  by  the  said  Charles 
H.  Bacon  and  others,  ae  sureties  for  the 
Knoxville  Banking  &  Trust  Company,  as 
principal,  to  secure  the  city  of  Knoxville  in 
the  deposit  of  moneys  in  said  banking  in- 
stitution. 

Petitioner  avers  that  judgment  was  ren- 
dered against  him  and  all  the  other  sureties 
on  said  bond,  which  judgment  was  paid  by 
him  alone;  the  other  sureties  [667]  being 
insolvent.  This  bond  provided  that  the 
Knoxville  Banking  &  Trust  Company  will 
"truly  keep  aJl  sums  of  money  deposited  with 
it  by  the  city  of  Knoxville,  and  shall  pay 
over  the  same,  and  each  and  every  part  there- 
of, upon  the  written  demand  of  the  said  city 
of  Knoxville." 

Petitioner  avers,  in  effect,  that  he  is  enti- 
tled to  recover  of  the  receiver  such  pro  rata 
as  he  may  be  entitled  to  on  the  $28,000  paid, 
by  him,  upon  the  ground  that  he  will  be 
subrogated  to  all  the  rights  of  the  city  of 
Knoxville  to  the  extent  of  the  payment  made 
by  him  to  the  city  on  this  obligation. 

The  petition  does  not  aver  that  this  pay- 
ment was  in  full  of  all  sums  of  money  so 
deposited.  On  the  contrary,  it  is  admitted 
in  the  petition  that  the  city  had  on  deposit 
more  than  the  amount  of  the  bond,  and  has 
received  only  a  thirty  per  cent  dividend. 
Tlie  amount  of  the  city's  deposit  is  shown 
by  the  bill  or  petition  of  the  said  city  of 
Knoxville  filed  in  the  general  cause  which 
was  ordered  to  be  sent  up  with  the  transcript 
to  be  $60y000,  and  in  the  briefs  of  counsel 
this  sum  is  treated  as  the  total  amount  of 
the  deposit. 

Tlie  receiver  demurred  to  this  intervening 
petition  upon  three  grounds.  The  first 
ground  of  demurrer,  we  think,  is  conclusive 
of  the  case,  to  wit,  that  it  was  not  averred 
that  the  entire  indebtedness  due  the  city  of 
Knoxville  from  the  Knoxville  Banking  & 
Trust  Company  has  been  paid,  and,  conse- 
quently the  petitioner  would  not  be  entitled 
to  subrogation  or  to  any  [658]  other  relief 
against  the  Knoxville  Banking  &,  Trust  Com- 
pany or  its  receiver.  It  appears  that,  if  the 
city  should  receive  the  full  amount  which 
will  be  finally  paid  in  the  receivership  pro- 
ceeding, it  will  not  receive  a  sufficient  amount 
to  cover  the  entire  indebtedness, 

A  surety  is  not  entitled  to  subrogation 
until  the  debt  is  paid   in  full,  the  creditor 


in  the  meantime  left  in  control  of  the  debt^ 
and  all  the  remedies  for  collection.  A  pro 
tanto  assignment  or  subrogation  will  not  be 
allowed.  The  reason  is  that  aubrogation  ia 
a  creature  of  equity  and  will  nfever  be  al- 
lowed to  the  prejudice  of  the  creditor.  Har- 
lan V.  Sweeny,  1  Lea  (Tenn.)  086;  Gilliam 
V.  Esselman,  5  Sneed  (Tenn.)  86;  37  Cyc.  408. 

"If  the  surety,  upon  making  a  partial  pay- 
ment, became  entitled  to  aubrogation  pro 
tanto,  and  thereby  became  entitled  to  the 
position  of  an  assignee  of  the  property  to  the 
extent  of  such  payment,  it  would  operate  to 
place  such  surety  upon  a  footing  of  equality 
with  the  holders  of  the  unpaid  part  of  the 
debt,  and,  in  case  the  property  waa  insuffi- 
cient to  pay  the  remainder  of  the  debt  for 
which  the  guarantor  was  bound,  the  loss 
would  logically  fall,  proportionately  upon 
the  creditor  and  upon  the  surety.  Such  a 
result  would  be  grossly  inequitable.''  Colum- 
bia Finance,  etc.  Co.  v.  Kentucky  Union  R. 
Co.  60  Fed.  794,  22  U.  S.  App.  54,  9  C.  C.  A. 
264. 

In  New  Jersey  Midland  R.  Co.  v.  Worten- 
dyke,  27  K.  J.  Eq.  658,  the  New  Jersey  court 
said: 

"The  right  of  subrogation  cannot  be  en- 
forced until  the  whole  debt  is  paid.  And 
until  the  creditor  be  whoUv  satisfied  there 
ought  and  can  be  no  interference  [659]  with 
his  fights  or  his  securities  which  might,  even 
by  bajre  possibility,  prejudice  or  embarrass 
him  in  any  way  in  the  collection  of  the  resi- 
due of  his  claim." 

In  the  present  case  Bacon  was  not  liable 
for  the  debt  beyond  the  amount  of  his  bond, 
but  the  obligation  to  pay  the  bond  was  con- 
ditioned that  the  bank  should  "veil  and  truly 
keep  all  sums  of  money  deposited  by  the  city 
and  pay  over  the  same  and  each  and  every 
part  thereof." 

So  that  the  bond  was  an  obligation  limited 
to  $25,000,  but  conditioned  that  the  bank 
should  well  and  truly  keep  all  sums  of  money 
and  pay  over  the  same  and  each  and  every 
part  thereof.  The  full  amount  of  the  bond 
has  been  discharged  by  the  surety,  but  the 
condition  expressed  has  not  been  complied 
with.  The  bank  has  not  well  and  truly  kept 
all  sums  of  money  deposited  with  it  and  paid 
over  each  and  every  part  thereof.  The  prin- 
cipal liability  still  exists  in  part,  though  the 
surety  has  paid  the  penalty  of  the  bond. 
This,  however,  did  not  satisfy  the  creditors* 
demands  against  the  principal,  which  was  to 
determine  the  liability  on  the  bond.  The 
amount  of  the  liability  is  satisfied  so  far  as 
Bacon  is  concerned,  but  the  cause  and  deter- 
mination of  that  liability  is  not  satisfied  in 
full. 

The  particular  prejudice  to  tlie  city  by  per- 
mitting a  pro  tanto  assignment  in  this  ca.«i! 
to  the  extent  of  the  payment  by  the  surety 
lies  in  tlie  fact  that  the  pro  rata  which  the 
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city  would  receive  from  the  principal  debtor 
would  become  less. 

[660]  But  it  is  said  that  this  case  does  not 
involve  the  doctrine  of  equitable  subrogation 
alone.  The  bond  provided  for  what  is  termed 
conventional  subrogation  in  the  following 
words : 

"In  case  of  default  hereunder  and  the  pay- 
ment of  a  claim  under  this  bond,  the  said 
surety  shall  be  forthwith  subrogated  to  all 
tlie  rights  of  the  said  city  of  Knoxville 
against  the  said  bank,  its  receiver,  or  any 
person  or  corporation  aa  respects  such  funds 
to  the  amount  of  such  payment;  and  the  city 
of  Knoxville,  Tennessee,  covenants  to  execute 
all  papers  required  and  to  co-operate  with 
the  said  surety  in  order  to  secure  for  the 
said  puretv  such  rights." 

Til  is  provision  must  be  considered  in  con- 
nection with  the  undertaking,  of  which  it  is 
a  part,  to  secure  the  city  against  all  loss. 
It  does  not  provide  for  subrogation  pro  tanto 
upon  payment  of  a  part  of  tlie  obligee*s 
claim.  The  bond  was  not  to  pay  a  particular 
$25,000,  but  was  an  obligation  to  pay  any 
deficit  left  unpaid  by  the  principal,  to  the 
extent  of  $25,000, 

Had  it  chosen  to  do  so,  the  city  might  have 
deferred  action  on  the  bond  until  it  had  re- 
ceived the  last  dollar  from  the  receiver,  and 
then  it  could  sue  the  surety  on  the  bond  and 
recover  the  full  amount  of  the  penalty,  not 
exceeding  the  total  debt  unpaid.  But  the 
city  did  not  have  to  exhaust  the  assets  pf 
the  principal  before  a  recovery  from  the 
surety.  The  fact  that  it  recovered  judgment 
and  received  payment  from  the  surety  before 
exhausting  the  principal  does  not  alter  the 
case. 

[661]  We  are  of  opinion  that  this  con- 
tractual subrogation  is  nothing  more  than 
the  usual  equitable  right  which  the  surety 
would  have  without  stipulation.  Before  the 
court  would  permit  a  subrogation  in  favor 
of  a  surety  that  would  be  to  the  detriment 
of  the  obligee  in  the  bond,  the  contract 
should  be  so  certain  aa  to  admit  of  no  doubt 
on  that  question.  In  the  present  case  the 
main  object  of  the  bond  was  to  secure  and 
save  harmless  the  city  of  Knoxville  on  all 
deposits  it  might  make  in  the  Knoxville 
Banking  &  Trust  Company.  We  see  no  pro- 
vision in  the  contract  for  a  subrogation  in- 
consistent with  that  purpose.  The  subroga- 
tion mentioned  in  the  bond  to  be  forthwith 
made  in  case  of  default  and  payment  of  a 
claim  thereunder  did  not  contemplate  a  sub- 
rogation whicli  should  lessen  the  recovery  of 
the  city,  but  only  a  subrogation  in  harmony 
with  the  purpose  of  the  bond,  wliich  must 
have  been  upon  such  payment  and  under  such 
conditions  as  would  preserve  all  the  rights 
to  the  city  to  receive  its  full  debt.  In  other 
wordsy    the    subrogation    not    being    stated 


otherwise,  must  be  considered  as  in  harmonv 
with  the  obligation  to  well  and  truly  keep 
all  sums  of  money  deposited  by  the  city  and 
pay  over  the  same  and  each  and  every  part 
thereof. 

Counsel  for  petitioner  cite  Ex  p.  Rushforth, 
10  Vesey  Jr.  (Eng.)  409,  in  which  a  bond 
with  surety  in  the  penalty  of  £10,000  was 
conditioned  for  the  payment  of  such  sums  as 
would  be  advanced  to  the  principal.  Twenty 
thousand  pounds  were  advanced  to  the  prin- 
cipal, who  then  became  bankrupt.  The  sure- 
ty paid  [662]  the  penalty  and  nought  subro- 
gation against  the  estate  of  the  principal. 
In  the  opinion  Lord  Chancellor  Eldon  said: 

"I  think  the  bankers  are  not  entitled  in 
equity  to  say  as  against  the  surety  that  their 
demand  is  more  than  £10,000,  the  amount  of 
the  bond  he  has  given,  upon  which  he  would 
be  prima  facie  entitled  to  stand  in  their 
place;  as  to  the  residue  of  their  debt  they 
ought  to  be  considered,  if  I  may  so  express 
it,  as  their  own  insurers." 

We  think  there  is  fault  in  the  reasoning 
of  this  ease,  and  that  it  is  not  in  harmony 
with  the  principles  of  equity  governing  the 
doctrine  of  subrogation.  The  condition  of 
the  bond  was  to  pay  such  sums  as  would  be 
advanced  to  the  principal  without  limiting 
the  amount  which  should  be  advanced.  The 
fault  in  the  reasoning  is  readily  seen  when 
it  is  considered  that  the  obligee  may  first 
apply  all  that  the  principal  obligor  can  pay, 
and  then  resort  to  the  bond  for  any  amount 
left  unpaid  not  exceeding  the  amount  of  the 
penalty;  for  it  is  the  final  amount  left  un- 
paid by  the  principal  which  is  intended  to  be 
secured  bv  the  suretv. 

It  results  that,  in  our  judgment,  there  was 
no  error  in  the  decree  of  the  chancellor,  and 
it  is  affirmed. 


NOTE. 

Paymeat  of  Whole  Debt  bj  Surety  as 
Essential  to  Riebt  of  Subrogation  to 
Creditor's  Seonrities. 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  passing  on  the  necessity  for  the 
payment  of  the  whole  debt  by  a  surety  ito 
order  to  entitle  him  to  subrogation  to  the 
creditor's  securities.  Tlie  earlier  cases  on 
this  question  are  collected  in  the  notes  to 
Fayetteville  Bank  v.  Lorwein,  6  Ann.  Cas. 
202,  and  American  Bonding  Co.  v.  National 
Mechanics  Bank,  99  Am.  St.  Rep.  466. 

The  general  rule  is  that  a  surety  is  not 
entitled  to  be  subrogated  to  the  creditor's 
securities  until  the  claim  of  tlie  creditor 
against  the  debtor  to  secure  which  the  secu- 
rities were  given  has  been  paid  in  full.  Na- 
tional Bank  of  Commerce  v.  Rockefeller,  174 
Fed.  22,  98  C.  C.  A.  8;  United  States  Fidel- 
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ity,  etc.  Go.  v.  Union  Bank,  etc.  Co.  228  Fed. 
448,  143  G.  G.  A.  30;  Richeson  v.  National 
Bank,  96  Ark.  594,  132  S.  W.  913;  State 
Bank  v.  Bryan,  186  111.  App.  207;  Board  of 
Health  v.  Teutonia  Bank,  etc.  Go.  137  la. 
422,  68  So.  748.  751;- Jefferson  v.  Century 
Sav.  Bank,  143  la.  83,  120  N.  W.  308;  Zim- 
merman V.  Chelsea  Sav.  Bank,  161  Mich. 
691,  125  N.  W.  424,  17  Detroit  Leg.  N.  66, 
affirmed  on  rehearing  161  Mich.  704,  127  N. 
W.  351,  17  Detroit  Leg.  N.  517;  Fidelity, 
etc.  Co.  V.  Wilkinson  County,  109  Miss.  879, 
69  So.  865;  Slaughter  v.  Boyce  (Tex.)  170 
S.  W.  259;  Sipe  v.  Taylor,  106  Va.  231,  55 
S.  E.  542.  And  see  the  reported  case.  See 
also  Journal  Pub.  Co.  v.  Barber,  165  N.  G. 
478,  81  S.  E.  694.  Compare  Leicestershire 
Banking  Co.  v.  Hawkins,  16  Times  L.  Rep. 
(Eng.)  317.  In  Richeson  v.  National  Bank, 
supra,  in  applying  the  rule  the  court  said: 
**The  contract  out  of  which  grows  the  right 
of  appellant  to  be  subrogated  to  the  lien  of 
the  creditor  on  the  property  is  founded  on 
the  mortgage  executed  to  the  creditor,  the 
loan  company.  Upon  the  face  of  the  mort- 
gage it  secures  to  the  loan  company  the  pay- 
ment of  two  debts:  the  one  being  the  notes 
upon  which  appellant  was  surety,  and  the 
other  being  the  assumption  and  guaranty  of 
the  indebtedness  of  the  lumber  company  to 
the  bank.  If  this  latter  liability  is  legal  and 
binding  on  the  loan  company,  then  the  appel- 
lant by  paying  only  a  part  of  the  debt  se- 
cured by  the  mortgage  cannot  defeat  the 
right  of  the  loan  company  to  have  the  prop- 
erty first  applied  to  the  payment  of  the  bal- 
ance of  the  debt  secured  by  the  mortgage. 
.  .  .  Under  the  testimony  adduced  in  the 
case  we  do  not  think  that  the  appellant  ac- 
quired any  rights  to  the  security  superior  to 
the  loan  company  at  the  time  he  paid  the 
two  notes,  by  reason  of  any  agreement  then 
made  between  him  and  the  loan  company, 
or  by  any  act  or  conduct  on  its  part.  At 
that  time  the  notes  were  owned  by  a  bank 
at  Fort  Smith,  Ark.,  which  had  purchased 
same  from  the  loan  company,  and  which  sent 
same  to  the  bank  at  Mena,  Ark.,  for  collec- 
tion. At  the  time  of  paying  these  notes  the 
appellant  required  that  they  be  transferred 
to  him  and  not  marked  paid.  The  notes, 
without  indorsement  of  any  kind,  were  turned 
over  to  the  president  of  the  lumber  company, 
who  forwarded  them  to  appellant.  The  loan 
company  was  not  the  holder  of  tlie  notes  at 
the  time  of  the  payment  thereof,  and  neither 
did  it  nor  the  bank  by  any  word  or  act  waive 
any  right  which  they  had  by  virtue  of  said 
mortgage  to  the  prior  payment  of  tlie  balance 
of  the  indebtedness  secured  thereby." 

In  Slaughter  v.  Boyce  (Tex.)  170  S.  W. 
259,  it  was  held  that  guarantors  of  a  note 
who  paid  the  note,  which  was  secured  by  a 
mortgage,  were  not  entitled  to  subrogation  to 


the  mortgage  lien  where  there  remained  un- 
paid another  part  of  the  debt  secured  by  the 
mortgage.  So  in  National  Bank  of  Commerce 
V.  Rockefeller,  174  Fed.  22,  98  C.  G.  A.  8,  it 
appeared  that  a  commission  company  gave  a 
note  to  a  bank  and  to  secure  the  note  pledged 
other  notes  which  by  the  terms  of  the  first 
note  were  to  secure  not  only  that  note  but 
other  indebtedness  due  the  bank.  The  debts 
of  the  commission  company  were  guaranteed 
by  the  plaintiff  and  on  the  payment  by  him 
of  the  note  he  brought  an  action  against  the 
bank  to  be  subrogated  to  its  rights  to  the 
pledged  notes.  Subrogation  was  denied  be- 
cause it  appeared  that  there  was  due  other 
unpaid  indebtedness  of  the  commission  com- 
pany to  the  bank. 

In  several  cases  the  rule  has  been  applied 
where  a  bank  having  public  funds  on  deposit 
has  become  insolvent  and  the  suretv  on  a 
bond  given  to  secure  the  deposits  has  paid 
the  loss  to  the  extent  of  his  liabilitv  on  the 
bond,  the  amount  paid  however  being  lesa* 
than  the  total  claim  against  the  bank.  In 
such  a  case  the  surety  is  not  entitled  to  share 
in  the  dividends  paid  by  the  insolvent  bank 
to  its  creditors  for  an  amount  proportionate 
to  that  which  the  payment  made  by  him 
bears  to  the  total  claim  due  by  the  bank  to 
the  principal.  Board  of  Health  v.  Teutonia 
Bank,  etc.  Co.  137  La.  422,  68  So.  748,  751; 
Zimmerman  v.  Chelsea  Sav.  Bank,  161  Mich. 
691,  125  N.  W.  424,  17  Detroit  Leg.  N.  66, 
affirmed  on  rehearing  161  Mich.  704,  127  N. 
W.  35,  17  Detroit  Leg.  N.  517 ;  Fidelity,  etc. 
Co.  V.  Wilkinson  County,  109  Miss.  879,  69 
So.  865.  And  see  the  reported  case.  In 
Board  of  Health  v.  Teutonia  Bank,  etc  Co. 
supra,  in  denying  the  right  of  a  surety  on 
the  bond  of  a  bank  given  to  secure  the  de- 
posits of  a  state  board  of  health  to  subroga- 
tion on  the  payment  of  the  claim  of  the 
board  against  the  bank  to  the  amount  of  the 
bond  after  the  bank  had  become  insolvent 
the  court  said:  ''In  support  of  the  asserted 
right  of  the  surety  company  to  be  subro- 
gated to  the  rights  of  the  board  in  the  man- 
ner that  was  done,  the  learned  counsel  for 
the  surety  company  argue  that,  the  purpose 
for  which  the  bond  was  given  having  been 
that  it  should  serve  as  security  for  the  de- 
posits, its  amount  should  have  been  made 
equal  to  that  of  the  deposits:  that  the  law 
so  required;  that,  had  this  been  done,  the 
surety  company,  on  payment  of  the  bond, 
would  have  been  entitled  to  full  subrogation 
to  the  rights  of  the  board;  that  therefore  the 
surety  company  was  entitled,  on  payment  of 
the  bond,  to  be  subrogated  to  the  rights  of 
the  board  in  a  proportionate  amount;  and 
that  it  could  not  be  deprived  of  that  right 
by  the  act  of  the  board  in  either  taking  the 
bond  in  too  small  an  amount  in  violation  of 
law,  or  else  in  allowing  the  deposits  to  ex- 
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ceed  the  amount  of  the  bond  counter  to  the 
intendment  of  the  contract  of  the  bond. 
.  .  .  If  it  were  true  that  by  the  require- 
ment of  the  law  under  which  the  bond  was 
given,  and  by  the  intendment  of  the  bond 
contract,  the  deposits  were  not  to  exceed  the 
amount  of  the  bond,  that  argument  might 
have  some  force,  and  the  decision  cited  might 
have  application;  but  it  is  not  true  that  the 
said  law  so  required,  nor  that  the  contract 
so  intended.  The  law  in  question  is  Act  No. 
31Q  of  1010,  p.  538,  §  4.  It  requires  the 
bond  to  be  renewed  yearly,  and  the  amount 
to  be  'equal  to  the  estimated  average  daily 
balances  of  the  year  previous.'  .  .  .  The 
condition  of  the  bond  was  to  secure  the  re- 
turn of  'any  and  all  sums  deposited'  with 
the  bank.  .  .  .  The  bond  is  not  given  for 
the  highest  amount  the  board  may  be  ex- 
pected to  have  at  any  one  time,  but  for  an 
amount  supposed  to  be  equal  to  what  the 
average  daily  balance  during  the  year  will 
be,  judging  from  what  was  the  average  dur- 
ing the  past  year.  And,  it  being  thus  given 
for  the  average  amount  of  the  future  depos- 
its, and  not  for  their  highest  amount,  it 
shows  on  its  face  that  the  parties  contem- 
plated that  its  amount  would  at  times  be 
exceeded  by  that  of  the  deposits,  and  that  it 
was  executed  with  that  fact  well  in  view  and 
clearly  understood,  and  also  that  there  should 
be  no  limit  to  the  amount  which  the  excess 
might  reach.  .  .-  .  It  is  very  doubtful 
whether  the  assets  of  a  defunct  corporation 
held  by  a  judicial  liquidator  for  the  benefit 
of  creditors — ^held,  in  other  words,  in  gi'emio 
legis — is  not  to  be  viewed  in  the  light  of  a 
security,  or  sort  of  pledge,  for  the  payment 
of  the  debts  of  the  corporation,  and  whether, 
therefore,  article  2162,  C.  C,  would  not  be 
applicable  to  such  a  case.  If  applicable,  it 
would  certainly  be  conclusive  against  the 
rights  asserted  by  the  surety.  It  reads: 
*Art.  2162.  The  subrogation  established  by 
the  preceding  articles,  takes  place  as  well 
against  the  sureties,  as  against  the  debtors. 
It  cannot  injure  the  creditor,  since,  if  he  has 
been  paid  but  in  part,  he  may  exercise  his 
right  for  what  remains  due,  in  preference  to 
him  from  whom  he  has  received  only  a  par- 
tial payment.'  We  conclude  that  the  surety 
company  was  not  entitled  to  come  in  compe- 
tition with  the  plaintiff  board  against  the 
dividends  to  accrue  from  the  liquidation  of 
the  bank  for  the  reimbursement  of  the 
amount  paid  on  the  bond,  and,  as  a  corollary, 
that  the  board  was  under  no  obligation  to 
assign  to  it  the  right  to  do  so,  and  that  the 
assignment  was,  in  consequence,  without  con- 
sideration, or,  in  other  words,  a  mere  gift." 

Although   a  surety  has  paid  part  of  the 

debt  only,  if  the  balance  has  been  paid  by 

the   principal   the  surety  is   entitled  to  be 

subrogated  to  the  security  of  the  creditor. 

Ann.  Cas.  1917C. — 75. 
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Foos  Gas  Engine  Co.  ▼.  Fairview  Land,  etc 
Co.  (Tex.)  185  S.  W.  382.  See  also  Journal 
Pub.  Co.  V.  Barber,  165  N.  C.  478,  81  S.  E. 
694. 
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West  Virginia  Supreme  Court  of  Appeali 

June  30,  1914. 

74  ¥F.   Va,   023;  82  8.  E.  S07. 


Baaka  —  Deposits  —  Set«off  of  Deposit 
agaiast  Debt  to  Insolvent  Bank. 

In  an  action  by  a  receiver,  upon  a  note 
due  an  insolvent  bank,  the  maker  has  a  right 
to  set  off  against  the  note  money  on  deposit 
in  the  bank  to  his  credit  at  the  time  the 
receiver  was  appointed,  notwithstanding  the 
note  was  not  tnen  due,  and  notwithstanding 
the  bank  had  pledged  it  to  secure  the  pay- 
ment of  a  debt  which  it  owed,  and  which  was 
paid  out  of  proceeds  of  other  securities 
pledged  at  the  same  time,  and  the  note  re- 
turned to  the  receiver. 

[See  note  at  end  of  this  case.] 

Same. 

When  the  debt  of  an  insolvent  bank,  thus 
secured,  has  been  paid  out  of  the  proceeds 
of  a  portion  of  the  securities,  the  remaining 
ones  become  assets  of  the  bank  to  be  admin- 
istered by  the  receiver,  and  they  are  subject 
to  the  right  of  set-off  in  favor  of  the  obligors 
thereon  against  the  bank,  existing  at  the 
date  of  the  receiver's  appointment. 

[See  note  at  end  of  this  case.] 

Same. 

That  the  proceeds  of  a  note,  thus  deposited 
as  security,  would  have  been  consumed  in 
payment  of  the  debt,  if  the  pledgee  had  col- 
lected and  applied  the  securities  as  they 
became  due,  does  not  affect  the  right  of  set- 
off, after  payment  of  the  debt  and  return  of 
the  note  to  the  receiver  of  the  pledgor. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Mercer  county. 

Action  by  C.  L.  Williams,  as  receiver, 
plaintiff,  against  R.  L.  Burgess  et  al.,  de- 
fendants. Judgment  for  plaintiff.  Defend- 
ants bring  error.  The  facts  are  stated  in  the 
opinion.    Rkversbd. 

Robs  d  Kahle  for  plaintiffs  in  error. 
Sanders  d  Crockett  for  defendant  in  error. 

[62i]  WiixiAMS,  J.--0.  L.  Williams,  re- 
ceiver of  the  Fidrtity  Banking  k  Trust  Com-. 
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pany,  recovered  a  judgment  for  $536.66 
against  R.  L.  and  J.  K.  Burgess,  and  they 
were  granted  this  writ  of  error. 

The  case  was  tried  by  the  court  in  lieu  of 
a  jury  upon  the  following  state  of  facts  as 
they  appear  by  the  record,  viz.:  On  the  11th 
September,  1011,  C.  L.  Williams  was  ap- 
pointed receiver  for  the  Fidelity  Banking  & 
Trust  Company.  Plaintiffs  in  error  then 
had  on  deposit  in  the  bank  $672.89.  They 
had,  on  the  22nd  May,  previous,  executed  the 
note  of  the  Burgess  Electric  Company,  a 
partnership  composed  of  themselves,  for  $500, 
payable  four*  months  after  date  to  their  joint 
order  as  individuals,  at  the  Fidelity  Banking 
&  Trust  Company,  and  had  endorsed  and  had 
it  discounted  by  said  bank.  The  Fidelity 
Banking  &  Trust  Company  owed  the  National 
City  Bank  of  Baltimore  $10,000,  payable  on 
the  20th  September,  1911,  and,  to  secure  its 
payment,  had  executed  its  note  and  endorsed 
over  to  it,  as  collateral  security,  a  number  of 
notes  aggregating  $15,279.05.  Among  the  se- 
curities so  placed  in  the  hands  of  the  Balti- 
more bank  was  the  Burgess  note.  In  order 
to  prevent  a  sacrifice  of  the  securities  by  a 
sale  of  them,  w^hich,  under  the  terms  of  their 
agreement,  the  Baltimore  bank  had  a  right 
to  make,  the  receiver  induced  the  First  Na- 
tional Bank  of  Bluefield  to  take  up  the  note 
together  with  the  uncollected  securities,  which 
it  did  on  the  4th  October,  1911.  At  that  time 
there  remained  unpaid  of  the  principal  debt 
the  sum  of  $6,525.75,  and  the  uncollected 
securities,  among  which  was  the  Burgess  note, 
amounted  to  $14,679.05.  The  First  National 
Bank  of  Bluefield  collected  enough  of  the 
securities  to  pay  the  balance  of  the  principal 
debt  and  about  eleven  hundred  dollars  more, 
leaving  the  Burgess  note  and  [625]  some 
others  uncollected.  This  action  was  brought 
by  the  receiver  to  collect  the  Burgess  note. 
The  Burgesses  claimed  the  right  to  set-off 
against  it  the  money  which  they  had  on  de- 
posit in  the  bank  when  it  failed,  which  right 
was  denied  by  the  trial  court.  Mr.  Pollock, 
vice-president  of  the  First  National  Bank  of 
Bluefield,  in  his  testimonv,  when  questioned 
with  reference  to  the  interest  his  bank  had 
in  the  uncollected  securities  and  the  surplus 
cash  remaining  after  payment  of  the  principal 
debt,  replied:  "that  is  a  matter  for  Mr.  Wil- 
liams (meaning  the  receiver)  to  dispose  of. 
I  don't  know  what  disposition  to  make  of  it." 
This  proves  that  the  Burgess  note  was  an 
asset  of  the  insolvent  bank  to  be  administered 
bv  the  receiver.    The  First  National  Bank  of 

ft' 

Bluefield  had  no  further  claim  upon  it. 

The  sole  question  for  decision  is,  were  the 
Burgesses  entitled  to  the  defense  of  sets-off? 
We  think  they  were.  The  authorities  are 
uniform  in  holding  that  a  depositor  may  set 
off  his  funds  on  deposit  in .  an  insolvent  bank 
against  a  debt  which  he  owes  it,  whether  the 


debt  is  due  at  the  time  of  insolvency  or  not. 
The  relation  of  debtor  and  creditor  exists 
between  a  bank  and  its  depositor,  and  the  fact 
that  the  bank  becomes  insolvent  before  the 
depositor's  note  is  payable,  does  not  destroy 
the  relation  nor  affect  the  right  of  set-off. 
1  Morse  on  Banks  &  Banking  (4th  ed.).  Sec. 
338;  Alderson  on  Receivers,  Sec.  573;  34  Cyc. 
194;  2  Michie  on  Banks  &  Banking,  1059  to 
1063,   and  numerous  cases  cited. 

But  counsel  for  defendant  in  error  insist 
that  the  facts  in  this  case  constitute  an  ex- 
ception to  the  general  rule  respecting  set-off; 
that  the  rights  of  a  receiver  become  fixed  as 
of  the  time  of  his  appointment;  and  that  the 
note  having  been  assigned  to  a  creditor  of  the 
insolvent  bank  as  security  and  not  having 
been  returned  before  the  receiver's  appoint- 
ment, together  with  the  fact,  which  it  is 
claimed  the  record  discloses,  that  if  the 
securities  had  been  collected  and  applied  on 
the  debt,  in  the  order  in  which  they  became 
due,  the  proceeds  of  the  Burgess  note  would 
have  been  used  in  the  payment  of  the 
balance  due  on  the  debt  which  it^  with  other 
notes,  had  been  pledged  to  secure.  But  we 
do  not  think  these  facts  take  the  case  out  of 
the  general  rule.  True  the  receiver  succeeded 
to  [626]  the  rights  of  the  insolvent  bank, 
which  must  be  determined  by  the  facts  and 
circumstances  existing  at  the  date  of  his  ap- 
pointment ;  he  can  claim  no  higher  right  than 
the  bank  itself.  But  what  would  have  been 
the  bank's  rights  with  respect  to  the  Burgess 
note  if  it  had  not  become  insolvent?  The 
collateral  notes  never  became  the  property  of 
the  Baltimore  bank;  they  were  only  pledged 
to  it  as  security  and  it  had  only  a  qualified 
interest  in  them.  It  had  a  right  to  collect 
them  as  they  became  due  and  apply  the  pro- 
ceeds on  its  debt  until  it  was  paid,  but  it 
did  not  do  so.  It  assigned  its  debt,  then  over- 
due, to  the  First  National  Bank  of  Bluefield, 
together  with  nearly  all  the  securities  some 
of  which,  including  the  Burgess  note,  were 
also  overdue  on  the  4th  of  October.  The 
principal  debt  was  due  on  the  20th,  and  the 
Burgess  note  on  the  22nd  of  September,  pre- 
vious. The  First  National  Bank  took  over 
the  debt  and  securities  at  the  request  of  the 
receiver  in  order  to  prevent  a  sale  of  them 
in  Baltimore  and  a  probable  sacrifice  of  the 
securities.  It  acquired  the  rights  of  the  Bal- 
timore bank,  no  more  and  no  less.  The  Bur- 
gess note  was  no  more  subject  to  off-set  in 
the  hands  of  the  First  National  Bank  than  it 
.was  in  the  hands  of  the  Baltimore  bank. 
Davis  V.  Noll,  38  W.  Va.  66,  17  S.  E.  791,  45 
Am.  St.  Rep.  841.  Chapter  98A,  Sec.  58, 
serial  section  4229,  Code  1913.  But,  on  the 
other  hand,  it  acquired  no  greater  property 
interest  in  the  paper  than  its  transferor  had, 
which  was  the  qualified  interest  of  a  pledgee, 
and  when  the  debt  was  paid  with  proceeds  of 
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other  securitieB,  and  the  Burgess  note  was 
left  in  the  hands  of  the  pledgee,  it  became 
again  the  unqualified  property  of  the  pledgor. 
It  was  then  the  property  of  the  Fidelity 
Banking  &  Trust  Company,  and  the  right 
of  set-off  in  favor  of  the  makers  attached 
as  if  possession  of  the  note  had  always  re- 
mained with  the  bank.  It  had  never  at  any 
time  parted  with  its  property  in  the  note, 
and  the  right  of  set-off  existed  in  favor  of 
the  Burgesses  at  the  time  the  receiver  was 
appointed,  subject  of  course  to  be  defeated  by 
a  contingency  which  never  happened. 

The  cases  cited  in  brief  of  counsel  for  de- 
fendant in  error  do  not  support  the  proposi- 
tion contended  for.  The  case  on  which  they 
chiefly  rely  is  Balbach  v.  Frelinghuysen,  15 
Fed.  675.  Ck>mp1ainants  in  that  case  had  on 
deposit  in  the  [627]  Mechanics  National  Bank 
of  Newark  over  $7000  when  the  receiver  was 
appointed,  and  sought  to  have  that  sum  set 
off,  pro  tanto,  against  two  notes  for  $15,000 
each  which  they  had  executed  to  the  bank 
before  its  failure  which  occurred  on  the  29th 
October,  1881.  The  notes  were  payable  re- 
spectively on  the  19th  November,  and  13th 
December,  1881.  The  right  of  set-off  was 
denied  in  that  case,  because  one  of  the  notes 
was  discounted  originally  by  another  bank, 
and  had  never  at  any  time  been  the  property 
of  the  insolvent  bank,  and  the  other  had  been 
pledged  as  collateral,  together  with  other 
securities  aggregating  $442,000,  to  secure  a 
large  indebtedness  which  the  insolvent  bank 
owed  the  Mechanics  National  Bank  of  New 
York,  and  was  collected  by  it  and  the  proceeds 
used  to  pay  the  debt.  After  the  securities 
had  all  been  collected  and  the  debt  paid,  there 
remained  a  surplus  of  about  $7,000,  and  plain- 
tiff claimed  an  equitable  lien  upon  it.  But 
the  court  held  that  no  such  lien  existed,  and 
that  the  receiver  could  not  use  the  surplus 
so  as  to  give  a  preference  to  complainants 
over  the  other  creditors.  That  is  a  very 
different  state  of  facts  from  those  here  pre- 
sented. But  in  the  present  case  the  security 
was  not  collected  by  the  pledgee,  the  debt  was 
paid  out  of  the  proceeds  derived  from  other 
securities,  and  the  Burgess  note  came  back 
into  the  hands  of  the  receiver,  freed  of  any 
lien  or  incumbrance.  It  was  then,  as  if  it 
had  never  been  pledged,  the  unqualified  prop- 
erty of  the  insolvent  bank,  and  the  Burgesses 
had  the  right  to  set  off  against  it  the  amount 
that  the  bank   owed  them. 

In  Scott  V.  Armstrong,  146  U.  S.  499,  13 
8.  Ct.  148,  36  U.  S.  (L.  ed.)  1059,  which  was 
a  case  involving  the  right  to  set  off  deposits 
against  a  debt  due  an  insolvent  national  bank, 
Fuller,  C.  J.,  at  page  511,  in  discussing  the 
United  States  statntes  relating  to  the  powers 
and  duties  of  the  Comptroller  of  the  Cur- 
rency respecting  the  distribution  of  assets  of 
insolvent  banks,  says:     "The  succeeding  stat- 
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utes  were  but  in  recognition,  in  bankruptcy 
and  otherwise,  of  the  practice  in  chancery  in 
the  settlement  of  estates,  and  it  mav  be  said 
that  in  the  distribution  of  the  assets  of  insol- 
vents under  voluntary  or  statutory  trusts 
for  creditors  the  set-off  of  debts  due  has  been 
universally  conceded.  The  equity  of  equality 
among  creditors  is  either  found  inapplicable 
[628]  to  such  set-offs  or  yields  to  their  su- 
perior equity."  See  also  Louis  Snyders'  Sons 
Co.  V.  Armstrong,  37  Fed.  18;  Yardley  v. 
Clothier,  49  Fed.  337. 

Clute  V.  Warner,  8  App.  Div.  40,  40  N.  Y. 
S.  392,  presents  a  state  of  facts  almost  iden- 
tical with  those  in  the  present  case.  There 
the  insolvent  bank  had  pledged  a  note,  held 
by  it  against  one  of  its  depositors  together 
with  other  securities,  to  secure  a  debt  which 
it  owed  to  another  bank.  The  debt  was  paid 
(presumably  out  of  proceeds  from  other  secu- 
rities, although  it  does  not  appear  from  the 
report  of  the  case  how  it  was  paid),  and 
the  depositor's  note  returned  to  the  receiver. 
In  a  suit  by  the  maker  of  the  note  against 
the  receiver,  the  court  held  that  he  bad  a 
right  to  have  his  deposits  in  the  insolvent 
bank  set  off  against  his  note.  See  also  the 
following  cases  which  contain  a  very'  thor- 
ough discussion  of  the  principle  here  in- 
volved. Fera  v.  Wickham,  135  N.  Y.  223,  31 
N.  E.  1028,  17  L.R.A.  456,  and  Hughitt  v. 
Hayes,  136  N.  Y.  163,  32  N.  E.  706. 

The  finding  and  judgment  of  the  lower 
court  are  set  aside  and  the  case  remanded  for 
a  new  trial.  * 

Reversed  and  remanded. 


NOTE. 

Blglit  of  Depositor  in  Inaolvent  Bank 
to   Set   Ott  Deposit  against  Debt  to 


Generally,  1187. 

As  against  Savings  Bank,  1189. 

Set-off  as  Creating  Preference: 
Generally,  1190. 

Deposit    Assigned    after    Insolvency    of 
Bank,  1191. 

Debt  Becoming  Due  after  Insolvency  of  Bank, 
1192. 

Depositor  Jointly  or  Secondarily  Indebted  to 
Bank,  1193. 

Demand  for  Deposit  as  Prerequisite  to  Set- 
off, 1194. 


Generally, 

The  relation  between  a  bank  and  a  general 
depositor  therein  being  that  of  debtor  and 
creditor  (see  3  R.  C.  L.  tit.  Banks,  p.  519), 
it  is  obvious  that  the  depositor  is  during  the 
solvency  of  the  bank  entitled  to  set  off  his  de-. 
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posit  against  an  indebtedness  to  the  bank. 
See  as  to  the  correlative  right  of  the  bank 
to  set  off  a  debt  of  the  depositor  against  the 
deposit,  the  notes  to  Callaham  v.  Anderson 
Bank,  2  Ann.  Cas.  203,  and  Wagner  v.  Citi- 
zens' Bank,  etc.  Co.  19  Ann.  Cas.  483.  See 
also  the  note  to  Hayden  v.  Citizens'  Nat. 
Bank,  Ann.  Cas.  19 15 A  686,  as  to  debts  not 
yet  due.  But  in  case  of  the  insolvency  of  the 
bank  the  question  is  complicated  by  the  ad- 
vent of  the  receiver  and  the  rights  of  other 
depositors  to  a  ratable  distribution  of  the 
assets.  It  is  the  question  as  thus  presented 
which  the  present  note  is  designed  to  discuss. 

In  the  earlier  cases  the  right  of  a  depositor 
to  set  off  his  deposit  against  an  indebtedness 
to  the  bank  was  regarded  as  founded  wholly 
in  equity.  See  Scott  v.  Armstrong,  146  U.  S. 
499,  13  S.  Ct.  148,  36  U.  S.  (L.  ed.)  1059; 
Colton  V.  Drovers'  Perpetual  Bldg.  etc.  Assoc. 
90  Md.  85,  45  Atl.  23,  78  Am.  St.  Rep.  431, 
46  L.R.A.  388;  Van  Wagoner  v.  Paterson 
Gaslight  Co.  23  N.  J.  L.  283.  But  under  stat- 
utes of  the  type  now  generally  in  force  where- 
by the  set-off  of  any  kind  of  mutual  indebted- 
ness is  permitted,  the  set-off  is  a  legal  right. 
See  Auten  v.  U.  S.  Nat.  Bank,  174  U.  S. 
125,  19  S.  Ct.  628,  43  U.  S.  (L.  ed.)  920.  But 
irrespective  of  the  basis  of  the  right  it  is 
thoroughly  established  that  if  a  bank  becomes 
insolvent  a  depositor  who  is  also  indebted  to 
the  bank  may  set  off  the  amount  of  his  de- 
posit in  an  action  by  the  receiver  or  assignee 
of  the  bank  to  recover  on  the  indebtedness. 

England.— Fedder  v.  Preston,  12  C.  B.  N. 
S.  535,  104  E.  C.  L.  535,  9  Jur.  N.  S.  496. 

United  States. — Scott  v.  Armstrong,  146  U. 
S.  499,  13  S.  Ct.  148,  36  U.  S.  (L.  ed.)  1059; 
Yardley  v.  Clothier,  51  Fed.  506,  3  U.  S. 
App.  207,  2  C.  C.  A.  349,  17  L.R.A.  482: 
Stapylton  v.  Compagnie  des  Phosphates,  etc. 
88  Fed.  53,  52  U.  S.  App.  589,  31  C.  C.  A.  383. 

Arkansas. — Steelman  v.  Atchley,  98  Ark. 
294,   135  S.   W.  902,  32  L.R.A. (N.S.)    1060. 

Colorado. — Rocky  Ford  First  Nat.  Bank  v. 
I^wis,  57  Colo.  124,  139  Pac.  1102;  Hall  v. 
Burrell,  22  Colo.  App.  278,  124  Pac.  751; 
Hall  V.  Hardy,  22  Colo.  App.  284,  124  Pac. 
753;  Hall  v.  Rocky  Ford  Trading  Co.  22 
Colo.  App.  292,  124  Pac.  754;  Hall  v.  Mc- 
intosh, 22  Colo.  App.  380,  124  Pac.  753. 

Georgia^ — State  v.  Brobston,  94  Ga.  95,  21 
S.  E.  146,  47  Am.  St.  Rep.  138. 

Illinois. — McCagg  v.  Woodman,  28  111.  84. 

Indiana. — See  Harrison  v.  Harrison,  118 
Ind.  179,  20  N.  E.  746,  4  L.R.A.  111. 

Kentucky. — Finnell  v.  Nesbit,  16  B.  Mon. 
351;  Wallace  v.  Estill  County  Deposit  Bank, 
116   S.  W.  351. 

Maryland. — Colton  v.  Drovers'  Perpetual 
Bldg.  etc.  Assoc.  90  Md.  85,  45  Atl.  23,  78 
Am.  St.  Rep.  431. 

Michigan. — Thompson  v.  Union  Trust  Co. 
130  Mich.  508,  90  N.  W.  294,  97  Am.  St. 
Rep.  494. 


Miwnesotd. — See  Becker  v.  Seymour,  71 
Minn.  394,  73  N.  W.  1096. 

Missouri. — Smith  v.  Spengler,  83  Mo.  408. 

Montana. — Williams  v.  Johnson,  50  Mont. 
7,  Ann.  Cas.  1916D  595,  144  Pac.  768. 

Nebraska. — Salladin  v.  Mitchell,  42  Neb. 
859,  61  N.  W.  127;  Bernstein  v.  Cobum,  49 
Neb.  734,  68  N.  W.  1021. 

Nevada. — First  National  Bank  v.  Nyo 
County,  reported  in  full,  post,  this  volume, 
at  page  1195. 

New  Jersey. — Van  Wagoner  v.  Paterson 
Gaslight  Co.  23  N.  J.  L.  283. 

New  York, — Clots  v.  Bently,  5  Alb.  L.  J. 
286;  Seymour  v.  Dunham,  24  Hun  93;  Mc- 
Laren V.  Pennington,  1  Paige  102;  Matter 
of  Miller,  1  Paige  444;  Matter  of  Middle 
Dist.  Bank,  1  Paige  585,  19  Am.  Dec.  452; 
Kilby  V.  Carthage  First  Nat.  Bank,  32  Misc. 
370,  66  N.  Y.  S.  679;  Carnegie  Trust  Co.  v. 
Kistler,  89  Misc.  404,  152  N.  Y.  S.  240; 
Building,  etc.  Co.  v.  Northern  Bank,  206  N.  Y. 
400,  99  N.  E.  1044;  Curtis  v.  Davidson,  215 
N.  Y.  395,  109  N.  E.  481,  affirming  164  App. 
Div.  597,  150  N.  Y.  S.  306;  Mandel  v.  Koer- 
ner,  149  N.  Y.  S.  455. 

North  Carolina. — Davis  v.  Industrial  Mfg. 
Co.  114  N.  C.  321,  19  S.  E.  371,  23  L.R.A.  322. 

Ohio. — Armstrong  v.  Warner,  49  Ohio  St. 
376,  31  N.  E.  877,  17  L.R.A.  466. 

Pennsylvania.— J OTd9.n  v.  Sharlock,  84  Pa. 
St.  366,  24  Am.  Rep.  198;  Jack  v.  Klepser, 
196  Pa.  St.  187,  46  Atl.  479,  79  Am.  St.  Rep. 
699. 

Tennessee. — Knaffle  v.  Knoxviile  Banking, 
etc.  Co.  128  Tenn.  181,  159  S.  W.  838,  50 
L.R.A.(N.S.)    167. 

Washington. — Puget  Sound  State  Bank  t. 
Washington  Paving  Co.  162  Pac.  870. 

West  Virginia. — See  the  reported  case. 

Wisconsin. — Jones  v.  Piening,  85  Wis.  264, 
55  N.  W.  413;  Johnston  v.  Humphrey,  91 
Wis.  76,  64  N.  W.  317,  51  Am,  St.  Rep?  873. 

And  see  the  cases  cited  throughout  this 
note. 

The  reason  on  which  the  rule  rests  was 
stated  in  State  v.  Brobom,  94  Ga.  95,  to 
be  that  "a  demand  held  by  an  insolvent  bank 
against  a  third  person  is  an  asset  of  the 
bank  only  in  so  far  as  there  may  be  a 
balance  due  upon  the  same  after  deducting 
whatever  the  bank  may  be  owing  the  person 
against  whom  the  demand  is  held.'' 

In  Colton  V.  Drovers'  Perpetual  Bldg.  etc. 
Assoc.  90  Md.  85,  45  Atl.  23,  78  Am.  St.  Rep. 
431,  it  was  said:  "It  would  sometimes  work 
great  injustice  to  customers  of  banks  if  they 
should  be  required  to  pay  in  full  their  indebt- 
edness to  the  bank  and  onlv  receive  a  dividend 
on  their  deposits.  A  customer  mi^i^ht  from 
time  to  time  make  deposits  in  bank  with  a 
view  to  meet  his  note  held  by  it  and  it  would 
manifestly  be  a  great  hardship,  if,  under  those 
circumstances,  he  could  not  appl}'  his  deposit 
towards   the   payment  of   the  note,   because 
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the  bank  liad  failed  and  a  receiver  had  been 
appointed.  A  court  of  equity  would  certainly 
not  permit  Buch  unjust  results  in  the  distribu- 
wion  of  funds  before  it,  if  such  facts  were 
proven,  and  although  in  this  case  there  is 
no  evidence  that  the  deposit  was  made  with 
special  reference  to  the  maturity  of  the  note, 
yet  as  it  became  due  a  few  days  after  the 
receiver  was  appointed,  it  might  well  be 
inferred  that  the  appellee  had  that  fact  in 
view  in  making  the  deposits.  If  the  bank 
had  not  failed  it  could  have  applied  the  de- 
posit of  the  appellee  towards  the  payment 
of  the  note,  3  Am.  &  £ng.  Enc.  of  Law  (2d 
ed.)  828  and  835,  Miller  v.  Farmers'  etc. 
Bank,  30  Md.  392,  and  it  would  be  unrea- 
sonable to  permit  a  receiver  of  an  insolvent 
bank  to  collect  the  note  in  full  without  allow- 
ing the  set-off,  particularly  as  the  bank  had 
a  lien  on  the  deposits.  'The  bank  holds  a 
lien  upon  the  deposits  in  its  hands  to  secure 
the  repayment  of  the  depositor's  indebtedness, 
and  may  enforce  that  lien  as  the  debts  mature 
by  applying  the  debtor's  deposits  upon  them, 
thus  setting  the  two  off  against  each  other.' 
3  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  836; 
Miller  v.  Farmers',  etc.  Bank,  supra.  If  the 
appellee  was  not  financially  responsible,  and 
had  attempted  to  assign  its  claim  for  de- 
posits against  the  bank  to  a  third  person, 
could  there  have  been  any  question  about  the 
right  of  the  receiver  to  insist  upon  the  appli- 
cation of  the  deposit  to  the  payment  of  the 
note?  Clearly  not,  as  the  assignee  of  the 
claim  would  have  taken  it  subject  to  equities 
existing  between  the  appellee  and  the  bank, 
and  a  court  of  equity  would  have  protected 
the  bank  or  its  representatives,  the  receivers. 
Marshall  et  al  v.  Cooper,  43  Md.  46.  It 
would  seem  clear,  then,  that  at  least  in 
equity  tlie  deposit  should  be  allowed  as  a 
counterclaim  or  set-off." 

In  Van  Wagoner  v.  Paterson  Gaslight  Co. 
23  N.  J.  L.  283,  the  court  said:  "The  assign- 
ment to  the  receivers,  being  by  operation  of 
law,  passes  the  rights  and  property  of  the 
corporation  precisely  in  the  same  plight  and 
condition,  atid  subject  to  the  same  equities, 
as  the  corporation  held  them.  The  receivers 
are  not  assignees  for  a  valuable  consideration, 
in  the  ordinary  sense  of  that  terra,  but  are 
regarded  as  the  voluntary  assignees  and  per- 
sonal representatives  of  the  corporation. 
The  statute,  moreover,  in  cases  of  mutual 
dealing  between  the  corporation  and  any  other 
person  or  persons,  expressly  authorizes  the 
receivers  to  allow  just  set-offs  in  favor  of 
such  persons,  in  all  cases  in  which  it  shall 
appear  to  the  receivers  that  the  same  ought 
to  be  allowed  according  to  law  and  eqnity. 
The  claim  of  the  defendants  in  this  case  does 
not,  as  has  been  seen,  from  technical  consider- 
ations, constitute  a  set-off  at  law.  But  as 
the  claim  was  a  clear  legal  and  equitable  set- 
off against  the  bank  at  the  time  of  insolvency. 
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and  as  the  receivers  took  the  rights  and 
property  of  the  corporation  in  the  same 
plight  and  condition,  and  subject  to  the  same 
equities,  that  the  bank  held  them,  it  is  clear 
that  the  claim  of  the  defendants  is  an  equita- 
ble  set-off  against  the   demand   of   the   re- 


ceivers." 

Aa  against  Savings  Ba/hk. 

In  two  cases  the  general  rule  allowing  a 
set-off  has  been  applied  as  against  the  receiv- 
er of  a  savings  bank  without  reference  U^ 
any  distinction  between  savings  banks  and 
commercial  banks.  Matter  of  New  Amster- 
dam Sav.  Bank,  54  How.  Pr.  (N.  Y.)  386,. 
4  Abb.  N.  Cas.  215;  Merchants'  Exch.  Bank 
V.  Fuldner,  92  Wis.  415,  66  N.  W.  691.  But 
by  the  weight  of  authority  a  depositor  in  a 
savings  bank  does  not  occupy  the  position 
of  a  creditor  of  the  bank  and  is  not  entitled 
to  set  off  his  deposit  against  an  indebtedness 
to  the  bank  in  case  of  its  insolvency.  Osborn 
v.  Byrne,  43  Conn.  155,  21  Am.  Rep.  641; 
Lippitt  V.  Thames  Loan,  etc.  Co.  88  Conn. 
185,  90  Atl.  369;  Cogswell  v.  Rockingham 
Bank,  69  N.  H.  43;  Hall  v.  Paris,  59  N.  H. 
71;  Stockton  v.  Mechanics',  etc.  Sav.  Bank, 
32  N.  J.  Eq.  163 ;  Hannon  v.  Williams,  34  N. 
J.  Eq.  266,  38  Am.  Rep.  378.  In  Osborn  v. 
Byrne,  supra>  it  was  said:  "Suppose  that 
A  should  loan  to  B  a  thousand  dollars.  We 
will  suppose  A  to  be  an  experienced  stock 
broker,  and  that  B  knowing  this  fact,  and 
desiring  to  avail  himself  of  his  skill,  deposits 
with  him  $1,000,  to  be  invested  for  his  bene- 
fit. For  a  time  B  receives  large  returns 
from  A's  investments;  but  at  length  a  re- 
verse comes,  and  nearly  all  the  money  de- 
posited with  A  is  lost.  In  a  suit  then 
brought  by  A  against  B  for  the  money  loaned, 
could  B  set  off  the  $1,000  deposited  with 
A?    No  one  would  claim  that  he  could." 

In  Williams  v.  Johnson,  60  Mont.  7,  Ann. 
Cas.  191 6D  595,  144  Pac.  768,  the  court  after 
referring  to  the  foregoing  cases  said:  "We  do 
not  doubt  the  propriety  or  soundness  of  the 
rule  announced  in  these  cases.  The  character 
of  the  institution  under  consideration  in  each 
of  them  was  such  as  to  distinguish  it  from 
one  organised  and  conducted  for  commercial 
purposes.  Su6h  an  institution  has  no  capital 
stock.  Its,  incorporators  have  no  property 
interest  in  the  funds  deposited  in  it.  Their 
sole  office  is  to  manage  and  invest  them  as 
guardians  and  trustees  for  the  depositors. 
The  latter  ■  alone  are  interested  in  the  pros- 
perity of  the  institution.  The  assets  are  its 
invested,  funds  made  up  of  the  common  con- 
tributions of  all  the  depositors.  All  the 
profits  of  the  business  are  divided  among  the 
depositors  or  accumulated  in  a  siirplus  fund 
for  the  common  benefit  or  for  greater  secur- 
ity. Indeed,  such  a  bank  is  treated  in  all  these 
cases   as   a   quasi-charitable  and   benevolent 
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institution.  One  of  the  kind  under  consider- 
ation here  has  none  of  the  attributes  of  such 
an  institution.  By  reference  to  the  statute 
providing  for  its  organization  and  regulating 
its  business  (Rev.  Codes,  sees.  3923-3044), 
it  will  be  found  that  it  must  be  classed  among- 
corporations  organized  for  profit  and  as  bear- 
ing the  same  general  relation  to  its  deposi- 
tors as  do  such  corporatione.  It  must  have  a 
capital  stock,  which  is  represented  by  shares 
issued  to  the  stockholders  and  transferable 
upon  its  books  by  the  mode  provided  by  its 
by-laws.  Its  board  of  directors  invests  the 
capital  stock  and  deposits  for  the  profit  of 
the  stockholders.  The  stockholders  are  liable 
for  the  debts  incurred  by  it  to  the  extent 
of  the  value  of  the  shares  held  by  them.  It 
may  engage  in  eleven  different  kinds  of  busi- 
ness, none  of  them  partaking  in  any  measure 
of  the  nature  of  the  business  of  a  savings 
institution,  except  that  deposits  may  be  re- 
ceived and  held  by  it  for  accumulation  at 
such  a  rate  of  interest  as  may  be  agreed  upon. 
Its  profits  are  divided  among  the  stockhold- 
ers— not  the  depositors.  The  latter  have  no 
interest  in  them.  Its  property  is  subject  to 
taxation  in  the  same  manner  as  that  of 
national  banks.  It  thus  appears  that,  though 
the  insolvent  bears  the  name  'Butte  Savings 
Bank,'  it  is  not  a  'savings  bank'  within  the 
meaning  of  the  cases  referred  to  supra,  but 
a  'commercial  bank'  pure  and  simple.'* 

In  Massachusetts  set-off  by  a  depositor  in 
a  savings  bank  is  authorized  by  statute. 
North  Bridgewater  Sav.  Bank  v.  Soule,  129 
Mass.  528. 

Set'Off  as  Creating  Preference, 

Generally. 

In  a  few  early  cases  it  was  held  that  a 
deposit  could  not  be  set  off  against  the  re- 
ceiver of  an  insolvent  national  bank,  on  the 
ground  that  such  a  set-off  would  give  a  pref- 
erence in  the  distribution  of  the  assets,  in  vio- 
lation of  the  provision  of  the  national  bank- 
ing act  (R.  S.  §§  5234,  5236,  5242;  5  Fed. 
St.  Ann.  170,  et  seq.)  forbidding  preferences 
and  requiring  a  ratable  distribution  of  the 
assets.  Armstrong  y.  Scott,  36  Fed.  63; 
Armstrong  v.  Helm,  13  Ky.  L.  Rep.  (abstract) 
460;  Stephens  v.  Schuchmann,  32  Mo.  App. 
333.  See  also  Fisher  v.  Hanover  Nat.  Bank, 
64  Fed.  832,  26  U.  S.  App.  386,  12  C.  C.  A. 
430.  But  the  case  of  Armstrong  v.  Scott, 
supra,  was  subsequently  reversed  (Scott  v. 
Armstrong,  146  U.  S.  499,  13  S.  Ct.  148,  36 
U.  S,  (L.  ed.)  1059),  and  it  is  now  well  set- 
tled that  in  case  of  mutual  demands  the 
assets  which  the  receiver  is  bound  to  distrib- 
ute ratably  and  the  debts  which  must  be 
paid  without  preference  consist  of  the  bal- 
ances due  to  the  bank  or  to  its  depositors  after 
setting  off  each  deposit  against  the  indebted- 


ness, if  any,  of  the  depositor  to  the  bank. 
Louis  Snyders'  Sons  Co.  v.  Armstrong,  37  Fed. 
18;  Yardley  v.  Clothier,  51  Fed.  506,  3  U.  S. 
App.  207,  2  C.  C.  A.  349,  affirmmg  49  Fe<L 
337;  Adams  v.  Spokane  Drug  Co.  57  Fed. 
888,  23  L.R.A.  334;  Mercer  v.  Dyer,  15  Mont. 
317,  39  Pae.  314;  Building,  etc.  Co.  v.  North- 
ern Bank,  206  N.  Y.  400,  99  N.  E.  1044; 
Curtis  V.  Davidson,  215  N.  Y.  395,  109  N.  E. 
481;  Armstrong  v.  Warner,  49  Ohio  St.  376, 
31  N.  E.  877,  17  L.R.A.  466.  In  Scott  v, 
Armstrong,  146  U.  S.  499,  13  S.  Ct.  148, 
36  U.  S.  (L.  ed.)  1059,  the  court  after  re- 
ferring to  the  statute  heretofore  cited  said: 
''The  argument  is  that  these  sections  by  im- 
plication forbid  this  set-off  because  they  re- 
quire that  after  the  redemption  of  the  cir- 
culating notes  has  been  fully  provided  for,  the 
assets  shall  be  ratably  distributed  among  the 
creditors,  and  that  no  preferences  given  or 
suffered,  in  contemplation  of  or  after  commit- 
ting the  act  of  insolvency,  shall  stand.  And 
it  is  insisted  that  the  assets  of  the  bank  ex- 
isting at  the  time  of  the  act  of  insolvency 
include  all  its  property  without  regard  to 
any  existing  liens  thereon  or  set-offs  thereto. 
We  do  not  regard  this  position  as  tenable. 
Undoubtedly,  any  disposition  by  a  national 
bank,  being  insolvent  or  in  contemplation  of 
insolvency,  of  its  choses  in  action,  securities 
or  other  assets,  made  to  prevent  their  appli- 
cation to  the  payment  of  its  circulating  notes, 
or  to  prefer  one  creditor  to  another,  is  for- 
bidden; but  liens,  equities  or  rights  arising 
by  express  agreement,  or  implied  from  the 
nature  of  the  dealings  between  the  parties,  or 
by  operation  of  law,  prior  to  insolvency  and 
not  in  contemplation  thereof,  are  not  invali- 
dated. The  provisions  of  the  act  are  not  di- 
rected against  all  liens,  securities,  pledges  or 
equities,  whereby  one  creditor  may  obtain  a 
greater  payment  than  another,  but  against 
those  given  or  arising  after  or  in  contem- 
plation of  insolvency.  Where  a  set-off  is 
otherwise  valid,  it  is  not  perceived  how  its 
allowance  can  be  considered  a  preference, 
and  it  is  clear  that  it  is  only  the  balance, 
if  any,  after  the  set-off  is  dedueted  which  can 
justly  be  h^d  to  form  part  of  the  assets  of 
the  insolvent.  The  requirement  as  to  ratable 
dividends,  is  to  make  them  from  what  be- 
longs to  the  bank,  and  that  which  at  the  time 
of  the  insolvency  belongs  of  right  to  the  debt- 
or does  not  belong  to  the  bank." 

In  Armstrong  v.  Warner,  49  Ohio  St^  376, 
31  N.  £.  877,  17  L.B.A.  466,  it  was  said: 
"The  right  of  set-off  existed^  as  has  been 
shown,  and  the  receiver  took  the  claims  which 
the  bank  held  against  Warner,  subject  to 
that  right,  unless  the  section  operates  to  de- 
feat it.  The  claim  of  the  plaintiff  in  error 
is,  that,  as  the  liabilities  of  Warner  passed  to 
the  receiver  before  they  matured,  to  allow 
the  set-offs  would  interfere  with  the  equal 
distribution  of  the  bank's  assets  amongst  its 
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n  w. 

creditors,  which  it  was  the  design  of  the  sec- 
tion to  secure.  Under  other  provisions  of  the 
United  States  statutes,  the  comptroller  of 
the  currency  may  appoint  a  receiver  of  a 
national  hank,  when  he  is  satisfied  it  is  in- 
solvent, or  is  in  default  in  the  payment  of  its 
circulating  notes;  and  it  is  the  duty  of  the 
receiver  to  take  possession  of  the  assets  of 
the  bank,  and  collect  or  otherwise  convert 
them  into  money,  and  pay  the  same  into  the 
United  States  treasury,  subject  to  the  order 
of  the  comptroller,  who  after  redeeming  the 
outstanding  notes  of  the  bank,  is  required  to 
make  a  ratable  dividend  of  the  balance  among 
its  creditors.  The  purpose  of  section  5242, 
no  doubt,  was  to  prevent  a  national  bank, 
when  insolvent  or  in  contemplation  of  in- 
solvency, from  so  disposing  of  its  assets  as 
to  prevent  their  proper  application  to  the 
redemption  of  its  notes  in  circulation,  and 
the  ratable  distribution  of  the  remainder 
among  its  creditors ;  and  its  provisions  extend 
no  farther  than  to  declare  void,  any  disposi- 
tion by  the  bank,  of  its  choses  in  action, 
securities,  or  other  assets,  made  with  the 
view  of  preventing  their  application  to  the 
payment  of  its  circulating  notes,  or  with  a 
view  to  prefer  one  creditor  to  another;  and 
to  prohibit  attachments,  injunctions  or  exe- 
cutions, against  such  bank  or  its  property, 
before  final  judgment.  The  section,  as  we 
understand  it,  does  not  prohibit  the  allow- 
ance of  any  valid  set-off,  legal  or  equitable, 
which  a  debtor  of  a  bank  may  have  against 
any  obligation  owing  to  it  by  him,  at  the 
time  of  its  insolvency.  The  allowance  of 
such  a  set-off  is  not  the  creation  of  a  prefer- 
ence, but  an  ascertainment  of  the  just  amount 
due.  To  exact  the  payment  of  more  than 
that,  would  be  unjust,  and  the  section,  we 
think,  does  not  require  that  to  be  done; 
Warner's  equitable  right  of  set-off  existing, 
as  it  did,  at  the  time  of  the  failure  of  the 
Fidelity  Bank,  and  his  obligations  having 
passed  to  the  receiver  subject  to  that  right, 
only  the  balance  due  on  those  obligations, 
after  deducting  the  set-offs,  constituted  as- 
«ets  of  the  bank  in  the  receiver's  hands  for 
disposition  in  accordance  with  the  provi- 
sions of  the  Federal  statutes." 

In  like  manner  it  has  been  held  that  no 
preference  is  given  within  the  meaning  of  a 
state  insolvency  law  by  allowing  a  depositor 
to  set  off  his  deposit  against  a  claim  by  the 
receiver  of  the  bank.  Steelman  v.  Atchley, 
«8  Ark.  294,  135  S.  W.  902,  32  L.R.A.(N.S.) 
1060;  Carnegie  Trust  Co.  v.  Kistler,  89  Misc. 
240,  152  N.  Y.  S.  240. 

Deposit  AssioNEa)  afteb  Insolvency  op 

Bank. 

A  person  indebted  to  a  bank  will  not  be 
permitted  to  set  off  against  its  receiver  or 
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assignee  a  deposit  which  the  debtor  acquires 
by  assignment  after  the  insolvency  of  the 
bank,  since  to  do  so  would  amount  to  giving 
an  unlawful  preference.  Ingwersen  v.  Buch- 
holz,  88  111.  App.  73;  Mcl^ren  v.  Pennington, 
1  Paige  (N.  Y.)  102;  Matter  of  Middle  Dist. 
Bank,  1  Paige  (N.  Y.)  585,  19  Am.  Dec.  452; 
Van  Dyck  v.  McQuade,  85  N.  Y.  616 ;  Hamil- 
ton's Assignment,  26  Ore.  579,  38  Pac.  1088; 
Venango  Nat.  Bank  v.  Taylor,  56  Pa.  St.  14; 
Oyster  v.  Short,  177  Pa.  St.  689,  36  Atl.  686; 
Beckliam  v.  Shackelford,  8  Tex.  Civ.  App. 
660,  29  S.  W.  200.  In  Scott  v.  Armstrong, 
146  U.  S.  499,  13  S.  Ct.  148,  36  U.  S.  (L.  ed.) 
1059,  after  holding  as  quoted  in  the  next 
preceding  subdivision  of  this  note  that  no 
preference  is  ordinarily  created  by  the  set- 
ting off  of  a  deposit,  the  court  said  further: 
'^The  state  of  case  where  the  claim  sought 
to  be  offset  is  acquired  after  the  act  of  in- 
solvency is  far  otherwise,  for  the  rights  of  the 
parties  become  fixed  as  of  that  time,  and 
to  sustain  such  a  transfer  would  defeat  the 
object  of  these  provisions.  The  transaction 
must  necessarily  be  held  to  have  been  en- 
tered into  with  the  intention  to  produce  its 
natural  result,  the  preventing  of  the  appli- 
cation of  the  insolvent's  assets  in  the  manner 
prescribed." 

In  some  jurisdictions  it  is  held  that  a  de- 
posit assigned  after  the  bank  has  closed  its 
doors  either  voluntarily  or  by  order  of  the 
bank  examiner  and  before  the  appointment 
of  a  receiver  cannot  be  used  as  a  set-off. 
Alexander  v.  Peebles,  144  Ga.  78,  86  S.  E. 
231;  Stone  v.  Dodge,  96  Mich.  514,  56  N.  W. 
75,  21  L.R.A.  280;  Davis  v.  Knipp,  92  Hun 
297,  36  X.  Y.  S.  705.  In  Alexander  v.  Peebles, 
supra,  it  was  said:  "When  the  bank  placed 
its  affairs  and  assets  under  the  control  of  the 
bank  examiner  by  posting  on  the  front  door 
the  notice,  'This  bank  is  in  the  hands  of  the 
st^ate  bank  examiner,'  which  notice  was 
signed  by  a  majority  of  the  directors  of  the 
bank  in  their  own  handwriting,  this  had  the 
effect  of  converting  the  assets  of  the  institu- 
tion into  a  fund  in  the  nature  of  a  trust  fund 
for  the  benefit  of  all  the  creditors  of  the  bank. 
Upon  the  posting  of  this  notice  the  bank, 
which  was  soon  thereafter  placed  in  the  hands 
of  a  receiver,  ceased  to  be  a  going  concern. 
To  hold  that  where  one,  after  the  notice  re- 
ferred to  was  posted  on  the  door  of  the  bank, 
could  purchase  outstanding  claims  against 
the  bank  for  the  purpose  of  a  set-off  against 
the  purchaser's  indebtedness  to  the  bank, 
would  create  a  disturbance  of  the  affairs  of 
the  bank,  and  to  a  certain  extent  of  the  as- 
sets of  the  bank,  which  is  not  contemplated 
by  the  law  as  it  now  stands."  However  in 
Nix  V.  Ellis,  118  Ga.  345,  45  S.  E.  404,  98 
Am.  St.  Rep.  Ill,  distinguished  in  Alexander 
V.  Peebles,  supra,  the  set-off  was  permitted 
of  a  deposit  transferred  after  an  assignment 


1192 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


by  the  bank  for  the  benefit  of  its  creditors 
had  been  set  aside  and  before  a  petition  for  a 
receiver  had  been  filed. 

In  other  jurisdictions  a  deposit  assigned 
after  a  suspension  of  business  but  before  the 
appointment  of  a  receiver  may  be  set  off  by 
the  assignee.  Moseby  v.  Williamson,  5  Heisk. 
(Tenn.)  278;  Smith  v.  Mosby,  9  Heisk. 
(Tenn.)  501;  Johnston  v.  Humphrey,  91  Wis. 
76,  64  N.  W.  317,  51  Am.  St.  Rep.  873.  In 
Moseby  v.  Williamson,  supra,  it  was  said:  **It 
appears  in  proof  that  plaintiff  became  a  cred- 
itor of  the  Savings  Institution  after  it  closed 
and  suspended,  but  before  steps  were  taken 
to  wind  it  up  as  an  insolvent  corporation. 
It  is  provided  by  the  bankrupt  law,  that  if  a 
banker  stops  or  suspends  fraudulently  for  a 
period  of  fourteen  days,  he  is  deemed  to  have 
committed  an  act  of  bankruptcy;  but  if  the 
suspension  be  not  fraudulent  it  is  not  an  act 
of  bankruptcy:  Brightly  Bankrupt  Law,  p. 
80,  and  notes.  In  analogy  to  this  rule  as  to 
bankruptcy,  we  cannot  see  upon  what  ground 
the  insolvency  of  a  bank  can  be  assumed  from 
the  simple  fact  of  closing  its  doors  for  two 
or  three  days,  or  until  some  such  step  as 
filing  a  bill  to  have  its  insolvency  determined 
has  been  taken.  If  a  party  should  become  a 
creditor  of  one  to  whom  he  is  a  debtor  only 
a  few  days  before  his  death,  this  fact  could 
not  defeat  his  right  of  set-off,  even  though  the 
death  might  foe  deemed  probable.  So,  in  the 
case  before  us,  we  hold  that  defendant  was 
entitled  to  his  set-off,  as  he  was  the  owner 
of  the  certificate  before  the  bill  was  filed, 
and  affirm  the  judgment  below." 

In  the  case  of  In  re  Shults,  132  Fed.  573, 
it  was  held  that  the  rule  forbidding  the  set- 
ting off  of  a  deposit  assigned  after  the  in- 
solvency of  the  bank  applied  to  an  assi&rn- 
ment  of  a  deposit  by  a  partner  to  his  firm. 
In  Jack  V.  Klepser,  196  Pa.  St.  187,  46  Atl. 
479,  79  Am.  St.  Rep.  699,  a  contrary  ruling 
was  made  as  to  an  assignment  by  a  firm  to 
one  of  the  partners. 

Debt  Becoming  Due  after  Insolvency  of 

Bank. 

Since  the  right  of  a  depositor  to  set  off  his 
deposit  against  an  insolvent  bank  rests  on 
the  ground  that  a  receiver  or  assignee  for 
creditors  takes  the  assets  subject  to  all  equi- 
ties existing  against  the  bank  (see  supra  the 
subdivision  Qenerallif) ,  it  follows  that  the 
T\frht  of  set-off  is  not  affected  by  the  faet  that 
the  depositor's  debt  to  the  bank  does  not 
mature  until  after  the  receiver  or  assignee 
takes  possespion.  Scott  v.  Armstrong,  146 
U.  S.  499,  13  S.  Ct.  148,  36  U.  8.  (L.  ed.) 
1059;  Yardley  v.  Clothier,  61  Fed.  606,  3  U. 
R.  App.  207/2  C.  C.  A.  349,  17  L.R.A.  462, 
affirming  49  Fed.  337;  Steelman  v.  Atchley, 
98  Ark.  294,  135  S.  W.  902,  32  L.R.A.(N.s!) 


1060;  McCagg  v.  Woodman,  28  HI.  84; 
Colton  v.  Drovers'  Perpetual  Bldg.  etc.  Assoc. 
90  Md.  85,  45  Atl.  23,  78  Am.  St.  Rep.  431, 
46  L.R.A.  388;  Thompson  v.  Union  Trust  Co. 
130  Mich.  508,  90  N.  W.  294,  97  Am.  St.  Rep. 
494;  Smith  v.  Spengler,  83  Mo.  408;  Van 
Wagoner  v.  Paterson  Gaslight  Co.  23  N.  J.  L. 
283;  In  re  Van  Allen,  37  Barb.  (N.  Y.)  225; 
Clute  V.  Warner,  8  App.  Div.  40,  40  N.  Y.  S. 
392;  Mandel  v.  Koerner,  149  N.  Y.  S.  455; 
Curtis  v.  Davidson,  215  N.  Y.  396,  109  N.  E. 
481;  Armstrong  v.  Warner,  49  Ohio  St.  376» 
31  N.  E.  877,  17  L.RA.  466;  Jordan  v.  Shar- 
lock,  84  Pa.  St.  366,  24  Am.  Rep.  198;  Jack  v. 
Klepser,  196  Pa.  St.  187,  46  Atl.  479,  79  Am. 
St.  Rep.  699;  Knaffle  v.  Knoxville  Banking, 
etc.  Co.  128  Tenn.  181,  159  S.  W.  838,  50 
L.R.A.(N.S.)  167;  Jones  v.  Piening,  86  Wis. 
264,  55  N.  W.  413.  In  the  case  of  In  re 
Van  Allen,  supra,  it  was  said:  "The  case  of 
debts  not  yet  due,  or  where  on  the  one  side 
or  the  other — and  especially  in  regaixl  to  the 
debt  due  from  the  dealer  or  customer  to  the 
bank — the  debt  is  not  due,  is  not  identical  in 
principle.  In  the  case  of  negotiable  paper 
thus  situated,  held  by  the  bank,  it  is  plain 
that  the  bank,  before  its  failure,  could  suc- 
cessfully transfer  it  to  a  third  person  for 
value,  if  done  bona  fide;  and  I  do  not  see 
why  it  could  not  be  legally  done  by  its 
assignee  or  receiver.  It  might  not  be  con- 
sidered a  discreet  or  commendable  exercise 
of  the  powers  of  a  receiver,  and  yet  it  seems 
to  me  a  legal  and  effective  title  would  pass  to 
a  bona  fide  purchaser.  Nevertheless,  de> 
mands  of  this  character  seem  also  to  be  em- 
braced within  the  description  of  mutual 
debts  and  mutual  credits,  before  enumerated. 
And  where  the  creditor  of  the  bank,  whose 
debt  to  the  bank  is  not  due,  notifies  the  re- 
ceiver of  his  wish  to  apply  the  same  in  par- 
tial or  total  satisfaction,  as  the  case  may  be, 
of  his  claim  arising  from  his  deposit  in  the 
bank,  and  insists  upon  the  same,  I  think  the 
receiver  should  yield  to  it  and  make  the 
application.  In  such  an  event,  upon  the  re- 
ceiver's refusal,  I  think  the  creditor  would 
be  entitled  to  commence  an  action  for  the 
purpose  of  compelling  such  application,  and 
could  obtain  a  decree  to  that  effect." 

In  Colton  V.  Drovers*  Perpetual  Bldg.  etc- 
Assoc.  90  Md.  86,  45  Atl.  23,  78  Am.  St.  Rep. 
431,  46  L.R.A.  388,  the  court  said:  "It  is  said 
on  behalf  of  the  appellants  that  inasmuch  as 
the  note  fell  due  after  the  appointment  of  the 
first  receiver,  he  took  it  free  from  all  equities 
— just  as  a  bona  fide  purchaser  for  value 
would  have  done,  and  that  a  claim  in  favor  of 
the  bank  which  did  not  mature  until  in  the 
hands  of  the  receiver  is  not  subject  to  a  set- 
off by  a  claim  which  existed  against  the  bank 
before  the  receiver*s  rights  accrued.  In  short, 
that  in  one  case  the  debt  is  due  by  the  bank  to 
the  customer,  and  in  the  other  by  the  customer 
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to  the  receiver.  If  that  were  strictly  correct 
there  would  be  some  ground  for  the  conten- 
tion, for  if,  for  example,  the  appellee  had 
purchased  some  property  from  the  receiver, 
it  would  not  be  permitted  to  set  off  its  claim 
against  such  indebtedness  to  the  receiver,  for 
it  would  thereby  not  only  obtain  an  unwar- 
ranted preference  over  other  creditors,  but  it 
would  prevent  a  proper  settlement  of  the 
insolvent  estate,  and  moreover,  they  would 
not  be  mutual  claims.  But  when  the  re- 
ceiver was  appointed  he  took  the  assets  of  the 
bank,  and  amongst  those  assets  was  this  note. 
It  was  a  debt  already  incurred  by  the  ap- 
pellee and  payable  to  the  bank  when  due. 
By  reason  of  the  fact  that  it  was  payable  to 
and  held  by  the  bank  it  was  an  asset  that 
became  vested  in  the  receiver,  and  he  took 
it  subject  to  the  equities  existing  between 
the  appellee  and  the  bank.' 


M 


Depositor    Jointly    or    Secondarily    Jn- 
debted  to  Bank, 

By  the  weight  of  authority  a  person  jointly 
indebted  with  another  to  an  insolvent  bank 
cannot  set  off  his  individual  deposit  against 
the  joint  liability.  In  re  Shults,  132  Fed. 
573 ;  Barnstable  Sav.  Bank  v.  Snow,  128  Mass. 
512;  Brashears  v.  Johnson,  106  Miss.  739,  64 
So.  722.  Compare  Jack  v.  Klepser,  196  Pa. 
St.  187,  46  Atl.  479,  79  Am.  St.  Rep.  699 
(joint  deposit  set  off  against  individual  lia- 
ble with  consent  of  codepositor) . 

Where  the  receiver  or  assignee  of  a  bank 
sues  an  indorser  on  a  note  held  by  the  bank, 
it  has  been  held  that  the  indorser  is  entitled 
to  set  off  his  deposit.  Williams  v.  Rose,  218 
Fed.  898.  See  also  Yardley  v.  Clothier,  51 
Fed.  506,  3  U.  S.  App.  207,  2  0.  C.  A.  349; 
Earle  v.  Miller,  102  Fed.  600.  Compare  Arm- 
strong V.  Scott,  36  Fed.  63,  reversed  146  U.  S. 
499,  13  S.  Ct.  148,  36  U.  S.  (L.  ed.)  1059. 
The  general  rule  however  is  that  the  indorser 
has  no  right  to  a  set-off  if  the  principal  debt- 
or is  solvent  or  if  the  indorser  is  indemnified. 
New  Farmer's  Bank  v.  Young,  100  Ky.  683, 
39  8.  W.  46;  Matter  of  Middle  Dist.  Bank,  1 
Paige  (N.  Y.)  585,  19  Am.  Dec.  452;  Brook- 
lyn Borough  Bank  v.  Mulqueen,  70  Misc.  137, 
125  N.  Y.  S.  1034;  Knaffle  v.  Knoxville  Bank- 
ing, etc.  Co.  128  Tenn.  181,  159  S.  W.  838, 
SO  L.R.A.(N.S.)  167;  Edmonson  v.  Thomas- 
son,  112  Va.  326,  Ann.  Cas.  1973A  1301,  71 
S.  E.  536.  In  Curtis  v.  Davidson,  215  N.  Y. 
395,  109  N.  E.  481,  the  doctrine  was  somewhat 
limited,  the  court  saying:  "While  an  indorser 
is  said  to  be  secondarily  liable,  the  holder  of  a 
note  mav  sue  both  the  maker  and  the  indorser 
or  either.  An  indorser  sued  upon  his  contract 
of  indorsement  is  absolutely  liable  thereon. 
It  is  not  a  defense  for  him  to  plead  in  such 
an  action  that  the  maker  is  solvent.  When 
sued,  the  indorser  stands  for  the  purpose  of 
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that  action  in  the  same  position  as  the 
maker  except  that  he  is  absolutely  liable 
upon  his  contract  of  indorsement  while  the 
maker  is  absolutely  liable  upon  the  note.  In 
such  an  acition  against  him  he  may  set  off 
against  bis  obligation  as  indorser  any  debt 
which  the  holder  of  the  note  may  owe  to  him. 
In  this  respect  the  maker  and  indorser  stand 
in  the  same  position.  The  allowance  of  such 
a  set-off  is  not  a  direct  preference  because 
where  there  are  mutual  demands,  the  amount 
of  the  debt  due  from  one  to  the  other  is  the 
difference  between  these  mutual  demands. 
The  fact  that  the  indorser  may,  if  the  maker 
is  solvent,  be  indemnified  by  him  in  addition 
to  being  allowed  to  set  off  the  amount  of  his 
depoait  against  the  insolvent  holder,  does 
not  preclude  the  indorser's  right  of  set-off. 
The  possibility  of  a  preference  thus  resulting 
to  the  indorser  is  speculative  and  uncertain 
In  order  to  defeat  the  indorser's  right  of  set- 
off it  must  appear  that  he  has  more  than  a 
speculative  or  uncertain  chance  of  indemnity 
from  the  maker.  When  the  indorser  seeks 
equitable  relief  and  proceeds  affirmatively 
agaiiist  the  holder  of  the  note  to  have  the 
indebtedness  of  the  holder  to  him  set  off 
against  his  obligation  to  the  holder,  it  may  be 
that  a  court  of  equity  would  require  that  he 
give  some  satisfactory  assurance  that  he  will 
not  be  indemnified  by  the  maker.  Where  the 
indorser  is  himself  sued  he  may  plead  as  a 
set-off  the  indebtedness  of  the  holder  to  him 
and  the  fact  that  the  holder  is  insolvent  does 
not  deprive  the  indorser  of  his  right  of  self- 
defense.  In  the  presence  of  mutual  demands 
existing  between  the  holder  of  the  note  and 
the  indorser  the  debt  due  is  the  balance  that 
remains  after  one  has  been  set  off  against 
the  other.  The  party  claiming  that  the  debt 
due  is  more  than  the  balance,  which  is.  the 
prima  facie  amount  of  the  debt,  has  resting 
upon  him  the  burden  of  proving  the  fact  upon 
which  his  claim  rests.  In  the  case  under 
consideration,  upon  the  pleadings  as  they 
stand,  the  defendant  was  entitled  to  set  off  the 
amount  due  him  from  the  bank.  Tlie  authori- 
ties in  this  state  as  well  as  in  other  jurisdic- 
tions sustain  the  view  expressed  above.  In 
Matter  of  Middle  Dist.  Bank  (1  Paige  [1829] 
585)  a  receiver  of  an  insolvent  bank  applied 
to  Chancellor  Walworth  for  instructions  and 
in  answer  to  the  question  propounded  the 
chancellor  said  that  if  the  real  debtor  was 
unable  to  pay,  the  indorser  could  offset  his 
deposit  with  the  bank,  and  added,  'but  no 
such  offset  should  be  allowed  to  an  indorser 
where  he  is  indemnified  bv  the  real  debtor,  or 
where  the  latter  can  be  compelled  to  pay.' 
This  statement  by  Chancellor  Walworth  has 
been  extensively  commented  upon  and  fol- 
lowed, and  we  think  that  it  states  the  rule 
which  still  prevails  in  cases  of  equitable  set* 
off  or   in  cases  where  a  depositor  proceeds 


1194 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


against  the  bank  in  order  to  have  the  amount 
of  his  deposit  set  off  against  the  amount  due 
from  him.  In  such  a  case  the  burden  is  upon 
the  depositor  seeking  equitable  relief  to  es- 
tablish that  equitably  such  relief  may  be 
given  him." 

In  Knaffl  v.  Knoxville  Banking,  etc.  Co.  130 
Tenn.  336,  170  S.  VV.  478,  L.R.A.1915D  402, 
a  person  who  signed  as  a  comaker  for  accom- 
modation was  held  not  to  be  entitled  to  set 
off  his  deposit  against  the  receiver  of  the 
bank,  it  appearing  that  the  real  maker  was 
solvent. 

In  Davis  v.  Industrial  Mfg.  Co.  114  N.  C. 
321,  19  S.  E.  371,  23  L.R.A.  322,  it  was  held 
generally  that  an  indorser  had  no  right 
of  set-off,  the  court  saying:  "In  the  settle- 
ment of  the  affairs  of  an  insolvent  national 
bank  the  indorser  of  a  note  in  the  hands  of 
the  receiver  was  allowed  to  set  off  against  his 
liability  on  this  note  his  deposits  in  the  bank. 
Yardley  v.  Clothier,  61  Fed.  606,  3  U.  S.  App. 
207,  2  C.  C.  A.  349,  overruling  Armstrong  v. 
Scott<  36  Fed.  63.  If  an  indorser  has  this 
right  of  set-off  any  one  or  more  of  several 
indorsers  must  certainly  have  the  same  right. 
The  national  banking  act  contains  no  ex- 
press provision  as  to  the  set-off  in  cases  of 
insolvency  of  a  bank.  In  the  matter  of  the 
Middle  IKst.  Bank  9  Cow.  414,  note.  Chan- 
cellor Walworth  said:  *If  the  real  debtor  is 
unable  to  pay,  and  the  receiver  is  compelled 
to  resort  to  the  indorser,  who  is  eventually 
to  be  the  loser,  he  has  the  same  equitable 
claim  to  set  off  bills  which  he  had  at  the 
time  the  bank  stopped  payment.  But  no 
such  effect  should  be  allowed  to  an  indorser 
where  he  is  indemnified  bv  the  real  debtor, 
or  where  the  latter  can  be  compelled  to  pay.' 
The  rule  thus  stated  bv  the  learned  Chan- 
cellor  seems  to  us  eminently  just  and  equita- 
ble." See  also  Stephens  y.  Schuchmann,  32 
Mo.  App.  333,  the  holding  of  which  case,  how- 
ever, was  based  on  a  theory  which  has  since 
been  repudiated  by  the  weight  of  authority. 
See,  supra,  the  subdivision  Sei-off  as  Creating 
Preference — Generally. 

Demand  for  Deposit  as  JPrerequiMte  to 

Set-off. 

While  the  cases  concede  that  a  debt  which 
18  not  due  cannot  be  used  aa  a  set-off,  and 
that  a  deposit  in  bank  is  not  ordinarily  due 
until  a  demand  has  been  made  by  the  de- 
positor for  payment,  it  is  held  by  the  weight 
of  authoritv  that  where  a  bank  has  become 
insolvent  and  has  passed  into  the  hands  of  a 
receiver  no  demand  is  necessary  to  mature  the 
depositor's  claim  so  as  to  entitle  him  to  use 
it  as  a  set-off.  Rocky  Ford  First  Nat.  Bank 
v.  Lewis,  57  Colo.  124,  139  Pac.  1102;  Colton 
V.  Drovers*  Perpetual  Bldg.  etc.  Assoc.  90 
Md.  85,  45  Atl.  23,  78  Am.  St.  Rep.  431,  46 


L.R.A.  388;  Thompson  v.  Union  Trust  Co.  ISO 
Mich.  508,  90  N.  W.  294,  97  Am.  St.  Rep. 
494;  First  National  Bank  v.  Nye  County,  re- 
ported in  full,  post,  this  volume,  at  page  1195; 
Seymour  v.  Dunham,  24  Hun  (N.  Y.)  93; 
Fort  V.  McCully,  59  Barb.  (N.  Y.)  87;  Kilby 
V.  Carthage  First  Nat.  Bank,  32  Misc.  370, 
66  N.  Y.  S.  579;  Davis  v.  Industrial  Mfg. 
Co.  114  N.  C.  321,  19  S.  E.  371,  23  L.R.A. 
322;  Puget  Sound  State  Bank  v.  W-aahington 
Pav.  Co.  (Wash.)  162  Pac.  870,  Compare 
Citizens'  State  Bank  v.  Worden,  95  Neb.  53, 
144  N.  W.  1064;  Farmers'  etc.  Nat.  Bank  v. 
W-orden,  95  Neb.  58,  144  N.  W.  1066.  In 
Davis  V.  Industrial  Mfg.  Co.  supra,  it  was 
said:  "W^e  think  that  the  effect  of  the  in- 
solvency of  the  bank  and  its  closing  of  ita 
doors  and  stoppage  of  business,  and  attempt- 
ing to  assign  all  its  property  to  the  plain- 
tiff, was  to  make  all  its  deposit  accounta 
and  all  its  certificates  of  deposit  at  once 
due  without  any  demand  or  notice.  Seymour 
V.  Dunham,  24  Hun  (N.  Y.)  93.  was  an 
action  by  the  assignee  of  an  insolvent  bank 
against  the  maker  of  a  note,  who  asked  that 
he  be  allowed  to  set  off  a  certificate  of  deposit 
payable  to  his  order  'on  return  of  the  cer- 
tificate properly  indorsed,  with  interest  at  the 
rate  of  five  per  cent,  if  left  four  months.'  We 
adopt  as  pertinent  here  what  was  said  there: 
The  argument  of  the  plaintiff  is  that  such  a 
deposit  is  not  due  until  demand;  that,  as  no 
demand  has  been  made  before  the  assignment, 
the  deposit  was  not  then  due;  while  the  note 
was  due,  and  therefore  that  the  deposit  is  not 
a  set-off.  There  is  no  doubt  of  the  general 
principle  that  an  action  cannot  be  maintained 
for  money  thus  deposited  until  after  demand. 
And  the  reason  for  that  is  that  a  right  of 
action  does  not  arise  until  there  has  been  a 
breach  of  contract.  And  in  casea  of  such  a 
deposit  a  breach  of  contract  does  not  take 
place  until  a  refusal  of  payment.  But  the 
plaintiffs,  as  I  think,  err  in  arguing  that,  be- 
cause a  demand  is  necessary  before  an  action 
can  be  brought,  therefore  the  indebtedness  is 
not  presently  payable.  Tlie  depositary  may 
lawfully  pay  the  debt  at  any  time.  He  could 
not  do  this  if  it  were  a  debt  payable  in  the 
future.  The  depositor  may  lawfully  demand 
the  debt  at  anv  time.  He  could  not  do  this 
if  it  were  a  debt  payable  in  the  future.  A 
debt  payable  in  the  future  is  one  which 
neither  the  debtor  has  a  right  to  pay  nor  the 
creditor  has  a  right  to  demand  instantly. 
That  is  not  the  case  with  such  a  deposit. 
There  is  no  future  day  till  which  the  re- 
spective rights  of  the  parties  are  postponed. 
The  creditor  may  demand  payment  at  any 
time,  and  therefore  the  deposit  is  a  debt  pay- 
able  in  praesenti.  Let  us  suppose  that  Ptatt 
(the  banker)  instead  of  making  an  assign- 
ment had  sued  Dunham  (the  debtor)  on  the 
past  due  note.    Can  it  be  doubted  that  Dun- 
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ham  might  have  set  off  in  such  action  the 
deposit,  producing  and  surrendering  the  cer- 
tificate? Could  Pratt  (the  banker)  have  ob- 
jected in  opposition  to  such  a  set-off  that 
Dunham  had  not  made  a  demand  for  the 
deposited  money  before  the  day  when  Pratt 
commenced  his  action?  The  reply  to  such  an 
objection  would  have  been  that  a  demand  was 
only  for  the  depositary's  protection,  when 
called  upon  to  pay,  but  that  no  demand  was 
needed  when  the  deposit  was  to  be  used  only 
as  a  set-off  or  defense.'  The  fact  that  in  one 
case  the  certificate  of  deposit  was  payable 
'after  thirty  days'  notice'  and  not  Immediately 
after  demand  cannot  make  the  language  above 
quoted  inapplicable  here.  But  besides  all  this 
it  must  be  considered  that  when  a  bank  of 
deposit  closes  its  doors  and  abdicates  its  func- 
tions ...  all  its  deposits,  whether  evi- 
denced by  book  accounts,  or  certificates  such 
as  the  defendant  West  holds,  became  eo 
instante  due.  Why  demand  that  which  it 
had  thus  emphatically  declared  it  could  not 
and  would  not  pay?  Why  notify  the  insol- 
vent bank  that  after  thirty  days  a  demand 
would  be  made?  On  whom  should  the  demand 
be  made?  To  whom  should  the  notice  be 
given?  The  law  does  not  require  the  doing 
of  'vain  things.*  The  failure  to  do  them  is 
not  allowed  to  prevent  the  enforcement  of 
just  rights." 

Tliough  there  is  no  such  insolvency  as  to 
excuse  a  demand,  the  filing  of  a  counterclaim 
by  the  depositor  asking  a  set-off  is  a  sufficient 
demand.  Sickles  v.  Herold,  149  N.  Y.  332, 
43  N.  E.  852,  modifying  15  Misc.  116,  36  N. 
Y.  S.  488.  There  must  be  a  demand  before  a 
deposit  represented  by  a  negotiable  certificate 
of  deposit  can  be  used  as  a  set-off.  Hunger  v. 
Albany  City  Nat.  Bank,  85  N.  Y,  580.  And 
see  Stadler  v.  Helena  First  Nat.  Bank,  22 
Mont.  190,  56  Pac.  Ill,  74  Am.  St.  Rep.  582 
(unmatured  certificate  of  deposit.) 
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Statute*  —  Snfflciency  of  Title  —  Enter* 
e^enoy  I<oaii  by  County. 

Act  March  13,  1903  (Laws  1903,  c.  78), 
§§  6,  7  (Rev.  Laws,  §§  3831,  3832),  author- 
izing county  commissioners,  in  case  of  great 
necessity  or  emergency,  to  make  a  temporary 


loan,  and  requiring  them  at  the  next  tax  levy 
to  make  a  levy  for  its  payment,  does  not,  in 
violation  of  Const,  art.  14,  §  17,  relate  to  a 
subject  not  embraced  in  the  title,  "An  act 
relating  to  county  government  and  the  reduc- 
tion of  the  rate  of  county  taxation." 

[See  1  Ann.  Cas.  584;  Ann.  Cas.  1915A  79; 
64  Am.  St.  Rep.  70.] 

Countiea  —  Powers  of  CommiMionerB  — 
laaue  of  Negotiable  Notes. 

County  commissioners  cannot  issue  nego- 
tiable notes  unless  power  is  given  expressly 
or  by  clear  implication. 

Same. 

Under  Act  March  13,  1903  (Laws  1903, 
c.  78),  §§  6,  7  (Rev.  Laws,  §§  3831,  3832), 
authorizing  county  commissioners,  in  case  of 
great  necessity  or' emergency,  to  make  a  tem- 
porary loan,  and  requiring  them  at  the  next 
tax  levy  to  levy  an  extra  tax  to  pay  it,  no 
power  to  execute  a  negotiable  note  to  secure 
the  payment  can  be  implied. 

Same. 

Giving  negotiable  notes  for  temporary  loans 
made  by  county  commissioners  in  case  of 
great  necessity  or  emergency,  to  be  paid  for 
from  the  next  tax  levy,  under  authoritv  of 
Act  March  13,  1903  (Laws  1903,  c.  78),  §§  6, 
7  (Rev.  Laws,  §§  3831,  3832),  is  not  witliin 
Act  March  8,  1865  (Laws  1864-65,  c.  80), 
§  8,  subd.  1.3,  empowering  county  commis- 
sioners to  do  things  "strictly  necessary"  to 
the  full  discharge  of  their  powers. 

lioan  to  County  —  Estoppel  to  Deny 
Emergency. 

A  county  having  had  the  benefit  of  money 
obtained  by  county  commissioners  on  a  tem- 
porary loan  under  Act  March  13,  1903  (Laws 
1903,  c.  78),  §  6,  is  estopped  to  assert  that 
there  did  not  exist  a  case  of  great  necessity 
or  emergency  authorizing  the  commissioners 
making  the  loan. 

[See  137  Am.  St.  Rep.  361.] 

Claims  asainat  County  —  Neoeaaity  of 
Presentation  —  Notes. 

The  orders  of  county  commissioners  au- 
thorizing issuance  of  notes,  and  their  subse- 
quent issuance  thereof,  constitute  them  ap- 
proved liquidated  demands  against  the  coun- 
ty, which  therefore  need  not  be  presented  to 
the  board  for  allowance  before  action  thereon, 
and  this  though  they  be  not  negotiable. 

Notes  Issued  by  Conimissioners  —  Ne- 
gotiabiUty. 

County  commissioners  having  no  power  to 
issue  negotiable  notes,  notes  issued  by  them 
will  be  regarded  as  non-negotiable. 

Bills  and  Notes  —  Transfer  of  Non- 
negotiable  Note  —  Set-off  against 
Holder. 

By  express  provision  of  Civ.  Prac.  Act, 
§  46,  action  on  a  non-negotiable  note  by  its 
assignee  is  subject  to  any  set-off  or  defense 
existing  at  the  time  of  or  "before  notice  of" 
the  assignment. 

Banks  —  Set-oif  of  Deposit  against 
Debt  —  Necessity  of  Demand. 

No  demand  is  necessary  for  a  deposit  in 
an    insolvent   bank    in    order    to    set   it   off 
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against  a  note  of  the  depositor  in  the  hands 
of  the  receiver. 

[See  note  at  end  of  this  case.] 
Bills  and  Notes  —  Actions  —  Necessary 

Parties  —  Assignor  of  Note. 

In  an  action  against  a  county  on  its  note, 
given  a  bank,  by  the  assignee  thereof,  neither 
the  receiver  of  the  bank  nor  its  preferred 
creditors  are  necessary  parties;  any  ques- 
tions of  preference  being  for  the  receivership 
matter. 

Appeal  from  District  Court,  Nye  county: 
Ore,  Judge. 

Action  by  First  Xational  Bank  of  San 
Francisco,  plaintiff,  against  Nye  County,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.    Heverseu). 

[125]  This  action  is  one  to  recover  on  four 
distinct  causes  of  action,  three  of  which  are 
based  upon  three  promissory  notes  executed 
by  the  county  commissioners  of  Nye  County 
to  the  Nye  and  Ormsby  County  Bank,  dated 
respectively  October  2,  1907,  October  16, 
1907,  and  April  8,  1908.  The  fourth  cause 
of  action  is  for  the  amount  of  the  aggregate 
of  the  three  notes  upon  the  theory  of  money 
had  and  received.  • 

The  demurrer  of  the  defendant  to  the 
amended  complaint  having  been  overruled, 
the  defendant  answered,  and  to  the  answer 
of  defendant  the  plaintiff  demurred,  and  made 
a  motion  to  strike,  the  demurrer  and  motion 
to  strike  reaching  every  allegation  and  de- 
fense in  the  answer.  The  demurrer  was  sus- 
tained, and  the  motion  to  strike  granted. 
The  defendant  declined  to  amend  its  answer, 
and  a  jud(!;:ment  was  given  for  the  plaintiff, 
from  which  judgment  appeal  is  taken  to  this 
court. 

The  facts,  therefore,  must  be  taken  from 
the  allegations  of  the  answer.  It  therefore 
appears  that  on  September  5,  1907,  the  board 
of  county  commissioners  of  the  defendant, 
Nye  County,  adopted  a  resolution  purporting 
to  authorize  the  negotiation  of  an  emergency 
loan,  which  resolution  was  thereafter  ap- 
proved by  the  state  board  of  revenue  on  the 
23d  day  of  September,  1907,  and  the  resolu- 
tion of  the  state  board  of  revenue  wajs,  on 
the  25th  day  of  September,  1907,  recorded  in 
the  minutes  of  the  board  of  county  commis- 
sioners of  Nye  County.  Assuming  to  act 
under  and  by  virtue  of  the  authority  of  said 
resolution,  the  county  commissioners  of  Nye 
County  executed,  on  the  2d  day  of  October, 
1907,  on  the  15th  day  of  October,  1907,  and 
on  the  8th  day  of  April,  1908,  [126]  three 
promissory  notes  in  respectively  the  sums  of 
$2,514.95,  $10,000,  and  $10,000,  each  of  these 
notes  bearing  interest  at  the  rate  of  12  per 
cent  per  annum  from  the  date  thereof  until 
paid,    and   being  payable,   under   the  terms 


thereof,  on  December  31,  1908,  and  also  pro- 
viding for  attorney's  fees  in  Uie  event  of  suit. 
The  notes  all  being  in  the  same  form,  except 
as  to  date  and  amount,  a  copy  of  one  only 
will  be  set  out.    It  reads : 

^'Whereas,  on  the  5th  day  of  September, 
A.  D.  1907,  the  board  of  county  commission- 
ers of  Nye  County  passed  and  entered  upon 
their  minutes  a  resolution  indorsed  by  the 
respective  members  of  that  board  to  the  ef- 
fect that  a  loan  be  negotiated  in  the  sum  of 
forty  thousand  dollars  in  order  to  conduct 
the  affairs  of  Nye  County;  and 

"Whereas,  the  said  resolution,  was  forward- 
ed to  the  honorable  state  board  of  revenue; 
and 

"Whereas,  that  body,  consisting  of  the 
Honorable  John  Sparks,  as  Governor,  J.  F. 
Eggers,  as  Comptroller,  and  the  Honorable 
R.  C.  Stoddard,  as  Attomev-General,  dulr 
authorized  the  said  board  of  county  commis- 
sioners of  Nye  County  in  accordance  with 
law  to  negotiate  said  emergency  loan: 

"Now,  therefore,  the  said  board  of  county 
commissioners,  consisting  of  W.  T.  Cuddy,  as 
chairman,  and  S.  F.  Lindsay  and  J.  J.  Mc- 
Quillan,  in  order  to  carry  out  the  provisions 
of  said  resolution  as  passed  on  September 
5th,  do  hereby  enter  into  this  promissory- 
note  binding  the  credit  of  Nye  County  for 
the  payment  thereof: 


tti 


Tonopah,  Nevada,  October  2,  1907. 
On  or  before  December  31,  1908,  without 
grace,  the  county  of  Nye,  in  the  State  of 
Nevada,  promises  to  pay  to  the  Nye  &  Orms- 
by County  Bank,  or  order  at  its  banking 
office  in  Tonopah,  Nye  County,  Nevada,  the 
sum  of  two  thousand  five  hundred  and  four- 
teen ($2,514.95)  dollars  and  ninety-five  cents, 
in  gold  coin  of  the  United  States,  with  in- 
terest at  the  rate  of  twelve  (12%)  per  cent 
per  annum  from  date  until  paid,  for  value 
received,  and  in  case  of  suit  or  action  being 
instituted  to  collect  this  note,  or  any  portion 
thereof,  the  said  county  promises  to  pay 
[127]  such  additional  sum  as  the  court  may 
adjudge  reasonable  as  attorney's  fees  in  the 
said  suit  or  action. 

[Signed]  W.  T.  Cuddy, 

Jas.  J.  McQuillan, 
S.  F.  Lindsay, 
"County  Commissioners  of  Nye  County,  Act- 
ing in  and  for  said  County,   Binding  the 
Said  County  for  the  Payment  of  the  Above 
Note." 

Some  time  prior  to  December  31,  1908,  the 
Nye  and  Ormsby  County  Bank  assigned  these 
notes  to  the  First  National  Bank  of  San 
Francisco,  the  plaintiff  in  the  action.  The 
notes  were  never  presented  to  the  board  of 
county  commissioners  for  allowance  and  ap- 
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proval  either  within  aix  months,  or  at  any 
time  thereafter. 

It  a) so  affirmatively  appears  from  the 
pleadings  of  the  case  that  the  note  of  April 
8,  1908,  was  executed  pursuant  to  said  reso- 
lution of  the  6th  day  of  September,  1907, 
and  after  the  first  Monday  in  March,  1908, 
the  time  for  the  first  tax  levy  following  the 
passage  of  the  emergency  resolution. 

It  further  appears  from  the  answer  that 
for  a  long  time  prior  to  the  23d  day  of  Feb- 
ruary, 1909,  the  Nye  and  Ormsby  County 
Bank  was  a  designated  depositary  of  Nye 
County,  and  that  the  county  treasurer  had, 
at  divers  and  sundry  times  during  the  period 
intervening,  placed  on  special  deposit  for 
safekeeping,  and  as  a  trust,  with  the  Nye 
and  Ormsby  County  Bank  at  its  branch  office 
at  Tonopah,  upon  open  account  for  the  use 
and  bene^t  of  the  defendant,  ji  balance  aggre- 
grating  the  sum  of  $66,686.36;  that  tlie  Nye 
and  Ormsby  County  Bank  became  insolvent, 
and  finally  closed  its  doors  upon  the  23d  day 
of  February,  1909,  at  which  time  it  had  upon 
deposit  of  the  moneys  of  Nye  County  afore- 
said said  sum  of  $66,686.36;  that  no  part  of 
that  amount  has  ever  been  paid  to  the  county 
by  the  Nye  and  Ormsby  County  Bank;  that 
the  defendant  never  had  any  notice  or  knowl- 
edge of  the  assignment  of  the  so-called  prom- 
issory notes  or  indebtedness  from  the  Nye 
and  Ormsby  County  Bank  to  the  plaintiff; 
and  that  the  plaintiff  failed  and  neglected 
[128]  to  apprise  the  defendant,  Nye  County, 
of  the  transfer  of  said  notes,  or  the  amount 
due  thereon,  until  long  subsequent  to  the 
maturity  thereof,  and  a  long  time  subsequent 
to  the  23d  day  of  February,  1909,  after  the 
Nye  and  Ormsby  County  Bank  had  closed  its 
doors  and  ceased  business. 

It  is  further  alleged  in  the  answer  that  at 
the  time  of  the  transfer  and  indorsement 
of  the  promissory  notes  set  forth  and  of  the 
transfer  of  all  the  causes  of  action  set  forth 
in  plaintiff's  complaint,  by  the  Nye  and 
Ormsby  County  Bank,  the  said  Nye  and 
Ormsby  County  Bank  was  insolvent  and  un- 
able to  pay  the  plaintiff,  or  any  of  its  de- 
positors or  other  creditors,  and  that  the 
plaintiff  in  this  action  well  knew  the  same. 

It  is  further  alleged  that  on  the  31st  day 
of  December,  1908,  this  defendant  had  on 
deposit  with  the  Nye  and  Ormsby  County 
Bank  ample  funds  with  which  to  liquidate 
and  pay  the  notes,  together  with  the  interest 
thereon,  having  on  deposit  $77,753.79,  which 
sum  included  the  $22,703.09,  tlie  emergency 
tax  fund,  which  had  been  levied  and  collected 
against  the  taxable  property  of  Nye  County 
for  the  express  purpose  of  paying  the  indebt- 
edness set  forth  in  the  plaintiff's  complaint, 
all  of  which  the  plaintiff  well  knew  and  was 
fully  advised;  that  the  amount  of  said  emer- 
gency tax  fund  on  deposit  with  the  Nye  and 


Ormsby  County  Bank  on  the  3l8t  day  of 
December,  1908,  and  thereafter  and  up  to  the 
23d  day  of  February,  1909,  the  date  of  the 
closing  of  said  Nye  and  Ormsby  County 
Bank,  was  ample  and  sufficient  to  settle  the 
emergency  indebtedness  and  pay  the  so-called 
notes  and  obligations  held  by  the  plaintiff; 
that  the  demands  of  plaintiff  are  counter- 
claimed  by  the  deposit  aforesaid,  and  thereby 
amply  paid  and  compensated. 

It  further  appears  that  the  defendant  had 
no  notice  at  any  time  prior  to  March,  1909, 
of  the  transfer  of  the  so-called  promissory 
notes  from  the  Nye  and  Ormsby  County 
Bank  to  the  plaintiff  in  this  action,  and  that, 
on  the  contrary,  they  were  given  to  under- 
stand and  were  informed  by  the  officers  of 
the  Nye  and  Ormsby  County  Bank  that  no 
transfer  of  any  kind  had  ever  been  made  of 
[129]  the  said  notes,  and  that  this  defendant 
relied  upon  such  information;  that  at  the 
time  of  the  transfer  of  said  notes  from  the 
Nye  and  Ormsby  County  Bank  to  the  plain- 
tiff the  Nye  and  Ormsby  County  Bank  waa 
insolvent,  and  that  plaintiff  had  knowledge 
and  notice  of  its  insolvency,  and  that  these 
notes,  and  other  notes  and  collateral  in  tlie 
hands  of  the  Nye  and  Ormsby  County  Bank, 
were  transferred  to  the  plaintiff  as  collateral 
security  for  pre-existing  indebtedness  due 
plaintiff  from  the  Nye  and  Ormsby  County 
Bank,  and  that  the  plaintiff  in  this  case 
Icnew,  and  had  knowledge,  that  the  Nye  and 
Ormsby  County  Bank  was  a  depositary  of 
the  public  funds  of  defendant,  Nye  County, 
and  in  constant  receipt  of  money  from  the 
defendant. 

It  is  further  alleged  in  the  answer  that 
the  plaintiff,  in  connection  with  the  Nye  and 
Ormsby  County  Bank,  and  with  its  officers, 
and  well  knowing  the  insolvency  of  said 
bank,  conspired  and  contrived  to  obtain  an 
undue  advantage  and  preference  over  other 
creditors  and  depositors  of  the  bank,  and  par- 
ticularly to  the  wrong  and  injury  of  the 
defendant,  and  did  obtain  an  unlawful  pref- 
erence in  the  payments  of  its  obligation  from 
the  Nye  and  Ormsby  County  Bank  to  the 
wrong  and  injury  of  this  defendant. 

It  is  further  alleged  in  the  answer,  as  a 
defense,  that  the  First  National  Bank  of  San 
Francisco  obtained  an  unlawful  preference 
over  this  defendant  in  having  transferred  to 
it,  not  only  the  notes  of  Nye  County,  but 
other  collateral  securities  and  negotiable 
commercial  paper,  all  of  which  were  trans- 
ferred, according  to  the  allegations  of  the 
answer,  as  security  for  pre-existing  indebted- 
ness due  and  payable  from  the  Nye  and 
Ormsby  County  Bank  to  the  plaintiff;  that 
the  pre-existing  indebtedness  due  from  the 
Nye  and  Ormsby  County  Bank  to  the  plain- 
tiff consisted  oif  two  negotiable  promissory 
notes  dated  March   6,   1908,  made  and  exe- 
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cuted  by  the  Nye  and  Ormsby  County  Bank 
to  the  plaintiff  in  the  sum  of  $50,000,  with 
interest  at  6  per  cent  per  annum,  and  a  fur- 
ther promissory  note  bearing  date  of  Decem- 
ber 28,  1907,  made  and  executed  by  the  Nye 
and  Ormsby  County  Bank  to  the  [130]  plain- 
tiff for  the  principal  sum  of  $100,000,  with 
interest  at  the  rate  of  7  per  cent  per  annum 
from  date  until  paid;  that  each  of  said  loans 
was  made  long  prior  to  the  transfer  of  the 
notes  mentioned  in  the  complaint  and  the 
other  negotiable  and  commercial  paper  there- 
after transferred  to  the  plaintiff;  that  each 
of  said  notes,  upon  the  respective  dates  of 
issuance  and  execution  and  delivery,  was  re- 
spectively indorsed  by  Frank  Golden,  and  at 
said  times  said  Frank  Golden,  as  said  in- 
dorser,  did  by  said  indorsement  waive  pres- 
entation thereof  to  the  maker,  demand,  pro- 
test, and  notice  of  nonpayment,  and  did 
guarantee  the  payment  of  the  same;  that  at 
the  time  of  making  said  indorsements  and 
personal  guarantee  of  each  of  said  promissory 
notes  Frank  Golden  was,  and  at  all  times 
thereafter,  until  the  closing  of  said  institu- 
tion on  the  23d  day  of  February,  1909,  the 
president  and  a  director  of  the  Nye  and 
Ormsby  County  Bank;  that  said  preference 
was  unlawful,  illegal,  and  void. 

As  a  further  defense  the  answer  alleges 
that  between  the  Ist  day  of  January,  1907, 
and  the  23d  day  of  March,  1909,  R.  F.  Gil- 
bert was  the  duly  elected  treasurer  of  Nye 
County,  and  that  at  all  times  and  dates  be- 
tween the  1st  of  August,  1907,  and  February 
23,  1909,  the  Nye  and  Ormsby  County  Bank 
was  the  duly  designated  and  appointed  de- 
positary of  the  funds  of  Nye  County,  espe- 
cially those  coming  into  the  custody  and  con- 
trol of  the  treasurer;  that  the  First  National 
Bank  of  San  Francisco,  the  plaintiff  herein, 
was  at  all  times  between  January  1,  1908, 
and  February  23,  1909,  fully  informed  and 
acquainted  with  the  relation  that  existed  be- 
tween the  Nye  and  Ormsby  County  Bank  and 
the  defendant,  Nye  County,  and  knew  that 
the  Nye  and  Ormsby  County  Bank  was  a 
depositary  of  funds  and  moneys  of  said  Nye 
County,  particularly  the  funds  of  the  county 
coming  into  the  hands  of  the  treasurer,  Mr. 
Gilbert;  that  at  the  times  and  dates  men- 
tioned in  the  plaintiff's  complaint,  and  under 
and  pursuant  to  the  authority  of  section  6 
of  an  act  of  the  legislature  entitled  "An 
[131]  act  relating  to  county  government  and 
the  reduction  of  the  rate  of  county  taxation," 
approved  March  13,  1903,  Nye  County  nego- 
tiated an  emergency  loan  from  the  Nye  and 
Ormsby  County  Bank  at  Tonopah,  in  the  sum 
of  $22,514.95,  and  issued  as  evidence  thereof 
the  alleged  promissory  notes  specifically  set 
out  in  plaintiff's  complaint;  that  at  the  first 
tax  levy  thereafter,  and  for  the  purpose  of 
paying  off  said  loan,  and  in  compliance  with 


section  7  of  said  act,  the  defendant,  Nye 
County,  levied  and  collected  an  emergency 
tax  upon  the  property  in  Nye  County  suffi- 
cient to  pay  said  emergency  loan;  that  said 
loan  was  due  and  payable  according  to  the 
terms  thereof,  upon  December  31,  1908,  at 
the  banking  office  of  the  Nye  and  Ormsby 
County  Bank  at  Tonopah,  Nevada;  that  on 
the  day  of  maturity  the  defendant,  Nye 
County,  had  on  deposit  with  the  Nye  and 
Ormsby  County  Bank,  at  its  Tonopah  office 
and  branch,  $79,753.79,  which  sum  includeil 
the  emergency  tax  which  had  been  levied  for 
the  purpose  of  paying  said  emergency  loan : 
that  on  January  5,  1909,  Nye  County,  by  and 
through  its  county  auditor,  after  a  demand 
for  payment  by  the  Nye  and  Ormsby  County 
Bank  had  been  made,  presented,  offered,  and 
tendered  to  the  Nye  and  Ormsby  County 
Bank  at  Tonopah,  a  check  on  said  Nye  and 
Ormsby  County  Bank,  and  upon  the  deposit 
of  Nye  County  therein,  and  drawn  against 
said  emergency  fund  in  the  sum  of  $22,703.09, 
in  payment  of  said  loan,  principal,  and  in- 
terest; that  the  Nye  and  Ormsby  County 
Bank  informed  the  auditor  of  this  defendant 
that  the  alleged  notes  were  in  the  branch 
office  at  Carson  City,  and  that  they  would 
send  and  get  them;  that  said  notes  were 
never  presented,  nor  was  any  claim  or  de- 
mand ever  made  for  the  same  until  long 
thereafter,  and  after  the  failure  and  olosinj? 
of  the  Nye  and  Ormsby  County  Bank,  when, 
upon  demand  for  payment  being  made  by  the 
plaintiff,  defendant,  Nye  County,  learned  that 
plaintiff  was  the  holder  thereof;  that  the 
Nye  and  Ormsby  County  Bank,  being  insol- 
vent, closed  its  doors  on  February  23,  1909, 
and  was  insolvent  on  the  31st  day  of  Decem- 
ber, 1908;  that  on  February  23,  [132]  1909, 
the  date  of  the  closing  of  said  Nye  and 
Ormsby  County  Bank,  this  defendant  had  on 
deposit  the  sum  of  $66,689.36,  which  included 
the  emergency  fund  amounting  to  $23,917.91 
which  had  been  levied  and  collected  for  the 
purpose  of  paying  said  loan;  that  at  all 
times  between  December  31,  1908,  and  Feb- 
ruary 23,  1909,  defendant,  Nye  County,  had 
on  deposit  with  the  Nye  and  Ormsby  County- 
Bank  more  than  $60,000,  and  had  on  deposit 
with  the  Nye  and  Ormsby  County  Bank  the 
emergency  fund,  and  was  ready  and  anxious 
and  willing  to  pay  up  said  loan;  that  Nye 
County  relied  upon  and  believed  the  repre- 
sentations of  the  Nye  and  Ormsby  County 
Bank  and  its  officers  that  they  were  the 
owners  and  holders  of  the  notes,  and  were 
lulled  into  a  sense  of  security  by  the  non- 
presentation  of  said  notes,  and  by  the  neg- 
lect and  negligence  of  the  plaintiff  to  present 
the  same  for  payment,  and,  having  no  knowl- 
edge of  the  transfer  thereof  to  plaintiff,  or 
of  the  insolvency  of  the  Nye  and  Ormsby 
County  Bank,  made  no  attempt  to  withdraw 


FIRST  ITATIONAL  BANK  ▼.  NTS  COUNTY. 

38  Nev.  12 S. 


1198 


its  deposits  from  the  Nye  and  Ormsby  Coun- 
ty Bank,  but,  on  the  contrary,  relying  upon 
its  absolute  solvency  continued  to  make  said 
Nye  and  Ormsby  County  Bank  a  depositary 
of  county  funds,  and  between  December  31, 
1908,  and  February  23,  1909,  deposited  funds 
of  Nye  County  to  the  extent  of  $32,759.16; 
that  the  plaintiff,  during  all  of  these  times, 
was  a  large  creditor  of  the  Nye  and  Ormsby 
County  Bank,  and,  having  full  knowledge  of 
the  relations  existing  between  the  Nye  and 
Ormsby  County  Bank  and  the  defendant,  con- 
trived and  conspired,  purposely  and  wilfully, 
with  the  Nye  and  Ormsby  County  Bank  and 
its  officers,  and  for  the  purpose  of  deceiving 
and  defrauding  and  damaging  the  defendant, 
to  withhold  the  presentation  of  said  notes 
and  notification  to  defendant  that  it  was  the 
owner  and  holder  thereof,  in  the  hope  and 
«xpectation  that,  by  reason  and  virtue  of  the 
large  deposits  continuously  being  made  by 
the  defendant,  Nye  County,  in  the  defunct 
Nye  and  Ormsby  County  Bank,  the  said  Nye 
and  Ormsby  County  Bank  could  continue  and 
remain  open  for  a  [133]  considerable  period 
of  time,  and  could  make  payments,  in  part 
at  least,  upon  its  obligations  to  the  First 
National  Bank  of  San  Francisco;  that  pur- 
suant to  the  failure,  neglect,  and  negligence 
of  the  plaintiff  to  present  said  notes  for  pay- 
ment at  maturity,  and  by  reason  of  the 
wrongful  acts  of  plaintiff  in  withholding  the 
presentation  thereof,  and  withholding  notice 
that  it  was  the  owner  and  holder  of  the  al- 
leged notes,  the  emergency  fund  collected  for 
the  purpose  of  paying  said  emergency  loan, 
together  with  the  balance  of  defendant's  de- 
posit in  the  Nye  and  Ormsby  County  Bank, 
was  forever  lost  to  this  defendant,  by  reason 
of  which  this  defendant  was  damaged  in  the 
sum  of  $66,689.36. 

The  answer  also  alleges  that  the  various 
county  governments  and  counties  are  pre- 
ferred creditors  against  all  banking  institu- 
tions; that  Esmeralda  and  Ormsby  Counties 
also  lost  money  in  the  Nye  and  Ormsby 
County  Bank;  and  that  they  should  there- 
fore be  made  parties  to  the  action. 

Geo.  B.  Thatcher  and  P.  M.  Bowler  for 
appellant. 

H.  R.  CooJce  for  respondent. 

NoBCRoss,  J.  {after  stating  the  facta). — 
The  notes  sued  upon  in  this  case  were  issued 
under  and  by  virtue  of  the  provisions  of  sec- 
tions 6  and  7  of  an  act  entitled  "An  act 
relating  to  county  government  and  the  re- 
duction of  the  rate  of  county  taxation,"  ap- 
proved March  13,  1903  (Rev.  Laws,  sees. 
3831,  3832),  which  read: 

"Sec.  6.  In  case  of  great  necessity  or  emer- 
gency, the  board  of  commissioners  by  unani- 
mous vote,  by  resolution  reciting  the  char- 


acter of  such  necessity  or  emergency,  may 
authorize  a  temporary  loan  for  the  purpose 
of  meeting  such  necessity  or  emergency,  but 
such  resolution  shall  not  take  effect  until  it 
has  been  approved  by  resolution  adopted  by 
a  majority  of  the  state  board  of  revenue,  and 
the  resolution  of  the  state  board  of  revenue 
shall  also  be  recorded  in  the  minutes  of  the 
county  commissioners. 

[134]  "Sec.  7.  It  shall  be  the  duty  of  the 
commissioners  at  the  first  tax  levy  following 
the  creation  of  such  emergency  indebtedness 
to  levy  an  extra  tax  sufficient  to  pay  the 
same,  which  shall  be  designated  'emergency 
tax.' " 

It  is  contended  that  boards  of  county  com- 
missioners are  not  empoweried  to  issue  nego- 
tiable promissory  notes  under  the  provisions 
of  section  6,  and,  further,  that  sections  6 
and  7  are  unconstitutional  and  void,  because 
relating  to  a  subject  not  embraced  in  the 
title  of  the  act,  in  violation  of  section  17, 
art.  4,  of  the  constitution. 

The  sections  in  question,  we  think,  are  not 
within  the  constitutional  inhibition.  The  act 
provides  for  a  gradual  reduction  of  the  tax 
rate  in  the  several  counties  of  the  state  until 
a  certain  prescribed  rate  is  reached,  which 
should  thereafter  be  the  maximum  rate. 
Boards  of  commissioners  are  required  annu- 
ally, prior  to  the  first  Monday  in  March,  to 
make  a  budget  of  the  amount  estimated  to 
be  required  to  meet  the  expenses  of  conduct- 
ing the  public  business  of  the  county  for  the 
next  ensuing  year.  Such  boards  are  prohib- 
ited from  allowing  or  contracting  for  any 
expenditure  unless  the  money  for  the  pay- 
ment thereof  is  in  the  treasury  and  especially 
set  aside  for  such  payment.  A  violation  of 
this  provision  subjects  the  commissioners  to 
removal  from  office.  Recognizing  that  un- 
foreseen necessities  or  emergencies  might 
arise  requiring  the  expenditure  of  additional 
money  not  provided  for  in  the  general  tax 
levy,  sections  6  and  7  were  inserted  in  the 
act  to  make  provision  for  meeting  such  neces- 
sities or  emergencies.  These  provisions  are 
therefore  in  harmony  with  the  general  pur- 
poses of  the  act. 

We  think  the  language  of  sections  6  and  7, 
supra,  will  not  justify  a  construction  imply- 
ing a  power  in  the  board  of  county  commis- 
sioners to  execute  a  negotiable  promissory 
note  as  security  for  money  borrowed  under 
the  provisions  of  said  section  6.  It  will  be 
noted  that  there  is  no  express  authority  for 
the  execution  of  any  negotiable  instrument 
as  security  for  the  money  borrowed.  It  has 
been  repeatedly  decided  by  this  court  that 
boards  of  county  commissioners  are  of  spe- 
cial and  limited  jurisdiction,  and  that  au- 
thority to  do  any  act  must  have  specific 
[135]  statutory  provision  therefor,  or  must 
be  clearly  implied  from  other  language  con- 


1200 


CITE  THIS  VOL.  ANN.  CAS.  1917C. 


tained  in  the  statute.  The  loan  authorized 
under  the  provisions  of  the  section  in  ques- 
tion is  specified  to  be  "temporary"  in  char- 
acter. A  tax  is  required  to  be  levied  at  the 
next  annual  tax  levy  to  meet  the  same;  hence 
the  duration  of  the  indebtedness  is  only  con- 
templated to  be  a  year  or  less.  The  special 
emergency  tax  required  to  be  levied  under 
the  provisions  of  section  7  provides  a  certain 
and  sure  method  of  extinguishing  the  debt  at 
the  earliest  possible  date.  The  shortness  of 
the  duration  of  the  1-oan  and  the  special  tax 
to  secure  its  liquidation  negative  an  intent 
upon  the  part  of  the  legislature  to  authorize 
the  issuance  of  a  negotiable  instrument.  The 
security  provided  for  the  repayment  of  the 
sum  borrowed  is  ample  and  absolute,  and  it 
cannot  be  assumed  that  a  negotiable  instrur 
ment  is  manifestly  necessary  to  secure  the 
payment  of  such  a  debt.  It  is  a  well-estab- 
lished general  rule,  supported  by  numerous 
authorities,  that  boards  of  county  commis- 
sioners are  without  power  to  issue  negotiable 
bonds  or  notes,  except  by  virtue  of  express 
provision  of  statute  or  where  the  language 
of  the  statute  is  such  that  the  right  to  issue 
negotiable  instruments  is  clearly  implied. 
For  example,  it  has  been  held  that,  where  a 
board  of  county  commissioners  has  been  em- 
powered to  issue  bonds  payable  a  long  time 
in  the  future,  without  express  provision  that 
such  bonds  should  be  negotiable  in  form,  the 
right  to  issue  the  same  in  form  negotiable 
was  implied.  (Ashley  v.  Presque  Isle  Coun- 
ty, 60  Fed.  66,  67,  16  U.  S.  App,  709,  8  C. 
C.  A.  455. ) 

Judge  Thayer,  speaking  for  the  Circuit 
Court  of  Appeals,  Eighth  Circuit,  in  Ashue- 
lot  Nat.  Bank  v.  School  District  Xo.  7,  66 
Fed.  197,  199,  12  U.  S.  App.  340,  5  C.  C.  A. 
468,  470,  said: 

"It  is  unnecessary  for  us  to  assert  that  the 
decision  last  referred  to  ( Brenham  v.  German 
American  Bank,  144  U.  S.  173,  12  S.  Ct.  659, 
36  U.  S.  (L.  ed.)  390)  goes  to  the  full  extent 
last  indicated  of  holding  that  a  municipal 
corporation  can  only  acquire  authority  to 
issue  negotiable  securities  by  a  statute  which 
confers  such  power  in  express  language,  and 
that  the  power  will  not  be  implied  under  any 
circumstances.  We  think,  however,  that  we 
may  fairly  affirm  that  the  two  [136]  authori- 
ties heretofore  cited  do  establish  the  follow- 
ing propositions:  First,  that  an  expreas 
power  conferred  upon  a  municipal  corpora- 
tion to  borrow  money  for  corporate  purposes 
does  not  in  itself  carry  with  it  an  authority 
to  issue  negotiable  securities;  second,  that 
'the  latter  power  will  never  be  implied  in 
favor  of  a  municipal  corporation,  unless  such 
implication  is  neces-sary  to  prevent  some  ex- 
press corporate  power  from  becoming  utterly 
nugatory;  and,  third,  that  in  every  case 
where  a  doubt  arises  as  to  the  right  of  a 


municipal  corporation  to  execute  negotiable 
securities  the  doubt  should  be  resolved 
against  the  existence  of  any  such  right." 

In  Coffin  V.  Kearny  County,  67  Fed.  137, 
140,  12  U.  S.  App.  562,  6  C.  C.  A.  288,  292, 
Judge  Thayer,  speaking  for  the  same  court, 
also  said: 

''Finally  it  is  proper  to  call  attention  Uy 
the  rule  of  law  which  requires  the  authority 
of  a  municipal  corporation  to  issue  negotia- 
ble paper  to  be  clearly  made  out  and  estab- 
lished whenever  the  existence  of  such  a  power 
is  called  in  question.  A  power  of  that  na- 
ture will  not  be  deduced  from  uncertain  in- 
ferences, and  can  only  be  conferred  by  lan- 
guage which  leaves  no  reasonable  doubt  of 
an  intention  to  confer  it." 

Also,  11  Cyc.  561,  says: 

"Express  authority  is  not  in  all  cases  re- 
quired for  the  issuance  of  negotiable  paper, 
but  may  be  implied  from  other  express  pow- 
ers granted.  There  is,  however,  no  room  for 
any  implication  of  such  power  where  a  stat- 
ute makes  other  specific  provision  for  the 
payment  of  indebtedness,  as  by  taxation,  etc., 
or  by  warrant  on  the  treasurer  for  money 
payable  out  of  a  designated  fund  or  any 
money  in  the  treasury  not  otherwise  appro- 
priated." 

See  also  Hardin  County  v.  McFarlan,  82 
111.  138;  Claiborne  County  v.  Brooks,  111  U. 
S.  400,  411,  4  S.  Ct.  489^  28  U.  S.  (L.  ed.) 
470;  Brenham  v.  German  American  Bank, 
144  U.  S.  173,  12  S.  Ct.  559,  36  U.  S.  (L. 
ed.)  390;  Cause  v.  ClarksviUe,  5  Dill.  165, 
19  Alb.  L.  J.  253,  18  Am.  L.  Reg.  (N.  S.) 
497,  8  Cent.  L.  J.  358,  7  Rep.  519,  4  Cine. 
L.  Bui.  586,  10  Fed.  Cas.  No.  5,276;  notes, 
30  Am.  Dec.  193,  and  51  Am.  St.  Rep.  830. 

[137]  It  is  urged  by  counsel  for  respondent 
that  this  court,  in  the  case  of  Douglass  v. 
Virginia  City,  5  Nev.  149,  sustained  the  view 
that  a  municipal  corporation,  unless  in  some 
way  restricted  by  its  charter,  could  enter 
into  any  contract  necessary  to  enable  it  to 
carry  out  the  powers  conferred  upon  it — 
execute  and  deliver  negotiable  promissory- 
notes  in  discharge  of  its  legitimate  powers — 
and  that  such  decision  is  an  authoritative 
declaration  of  this  court  directly  in  point  in 
this  case.  The  suit  involved  in  the  Virginia 
City  case  was  upon  a  promissory  note  nego- 
tiable in  form,  but  the  question  of  the  power 
of  the  municipal  authorities  to  issue  a  nego- 
tiable instrument  does  not  appear  to  have 
been  raised  in  that  case  or  specifically  con- 
sidered by  the  court.  All  the  objections  urged 
against  a  recovery  in  that  case  would  have 
applied  with  equal  force  if  the  notes  sued 
upon  had  been  non-negotiable.  The  only  au- 
thority cited  in  the  decision  was  that  of 
Ketchum  v.  Buffalo,  14  N.  Y.  356.  This  lat- 
ter decision  sustained  the  power  of  a  munic- 
ipal corporation  to  issue  a  negotiable  instru* 
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ment  in  order  to  earry  out  certain  express 
powers  conferred  by  the  city  charter.  But 
this  court,  in  considering  the  Virginia  City 
case,  made  no  reference  to  this  part  of  the 
decision  in  the  Buffalo  case. 

When  the  case  of  Douglass  t.  Virginia  City 
was  before  this  court,  there  were  compara- 
tively few  authorities  available  upon  the 
question  of  the  power  of  counties  and  mu- 
nicipal corporations,  in  the  absence  of  express 
authority,  to  issue  negotiable  instruments. 
The  question  had  not  then  received  the  con- 
sideration which  courts  and  text-writers  have 
subsequently  devoted  to  it.  It  would  also 
appear  from  the  authorities  that  a  more 
strict  rule  prevails  in  reference  to  the  exer- 
cise of  such  a  power  by  county  authorities 
than  in  the  case  of  strictly  municipal  cor- 
porations. 

In  the  case  of  Oause  v.  Clarksville,  5  Dill. 
165,  19  Alb.  L.  J.  253,  18  Am.  L.  Reg.  (N. 
S.)  497,  8  Cent.  L.  J.  358,  7  Rep.  519,  4 
Cine.  L.  Bui.  585,  10  Fed.  Cas.  No.  5,276 
(decided  in  1879,  ten  years  later  than  the 
Douglass  V.  Virginia  City  case).  Judge  Dil- 
lon, [138]  speaking  for  the  Circuit  Court  of 
the  United  States,  said: 

''We  are  aware  that  the  American  courts, 
as  to  private  corporations  organized  for  pe- 
cuniary profit,  have  very  generally  held  a 
different  doctrine,  and  affirmed  their  implied 
or  incidental  power  to  make  commercial 
paper.  (Dillon  on  Municipal  Corporations, 
sees.  81,  82,  407,  and  cases  cited.)  But  the 
powers  of  private  corporations  in  this  regard 
are  not  here  material.  The  American  judg- 
ments which  have  affirmed  the  like  power  in 
municipal  corporations  have  done  so  upon 
this  course  of  reasoning:  Tlie  corporation, 
they  argue,  has  power  to  contract  a  debt, 
and  it  is  assumed  to  be  incident  to  that 
power  to  give  a  note  or  bill  or  bond  in  pay- 
ment of  it.  Thus,  in  Kelley  v.  Brooklyn,  4 
Hill  (N.  Y.)  203,  Cowen,  J.,  makes  the  basis 
of  the  judgment  the  erroneous  proposition 
that,  independent  of  any  statute  provision, 
all  corporations,  private  and  municipal,  may 
issue  negotiable  paper  for  a  debt  contracted 
in  the  course  of  its  business;  and  other 
courts  have,  without  examination,  adopted 
this  mistaken  view  of  the  law.  (Galena  v. 
Corwith,  48  111.  423,  96  Ami  Dec.  667 ;  Clarke 
V.  School  Dist.  No.  7,  3  R.  I.  199;  Sheffield 
School  Tp.  V.  Andress,  56  Ihd..  157;  Tucker 
V.  Raleigh,  75  N.  C.  267 ;  Ketchuto  v.  Buffalo, 
14  N.  Y.  356;  Douglass  v.  Virginia  City,  5 
Nev.  147;  Sturtevants  v.  Alton,  3  McLean 
393,  23  Fed.  Cas.  No.  13,580.)  It  sufficiently 
appears  from  the  foregoing  that  it  is  a  mis- 
take to  affirm  that  the  power  to  issue  nego- 
tiable paper  necessarily  or  legally  results 
from  the  corporate  power  to  create  debts." 

The  decision  in  the  case  of  Galena  v.  Cor- 
with, 48  111.  423,  95  Am.  Dec.  557,  cited 
Ann.  Cas.  1817C. — 76. 


supra  by  Judge  Dillon,  waa  subsequently 
materially  restricted,  if  not  oitirely  over- 
ruled, in  Hardin  County  v.  McFarlan,  82  111. 
138,  and  in  Highway  Com'rs  v.  Newell,  80 
111.  587. 

We  would  not,  we  think,  be  warranted  in 
sustaining  the  judgment  in  this  case  upon 
the  authority  of  Douglass  v.  Virginia  City, 
for  the  reasons  stated. 

It  is  contended  by  counsel  for  appellant 
that  subdivision  13  of  section  8  of  an  act 
entitled  "An  act  to  [139]  create  a  board  of 
county  commissioners  in  the  several  counties 
of  this  state,  and  to  define  their  duties  and 
powers,"  approved  March  8,  1865  (Stats. 
1864-65,  c.  80),  is  applicable  to  section  6, 
supra,  of  the  act  of  1903.  The  subdivision  in 
question  reads  as  follows: 

"To  do  and  perform  all  such  other  acts 
and  things  as  may  be  lawful  and  strictly  nec- 
essary to  the  full  discharge  of  the  powers 
and  jurisdiction  conferred  on  the  board." 
(Rev.  Laws,  sec.  1508.) 

We  think  this  subdivision  is  only  applica- 
ble to  the  section  of  which  it  constitutes  a 
part,  but,  even  if  it  could  be  said  to  be  ap- 
plicable to  section  6,  supra,  of  the  act  of 
1893,  it  cannot  be  said,  we  think,  that  the 
issuance  of  negotiable  promissory  notes  is 
strictly  necessary  to  the  full  discharge  of  the 
powers  prescribed  in  said  section  6. 

It  is  next  contended  by  counsel  for  appel- 
lant that  the  notes  sued  upon  were  issued 
without  authority  of  law,  for  the  reason  that 
the  recitals  contained  in  the  resolution  adopt- 
ed by  the  board  of  county  commissioners  of 
Nye  County,  and  purporting  to  state  the 
facts  constituting  a  great  necessity  or  emer- 
gency, were  insufficient  to  authorize  the  nego- 
tiation of  the  loan  for  the  payment  of  which 
the  notes  were  issued.  It  is  admitted  that 
the  county  received  the  money  represented 
by  the  principal  of  the  several  notes  sued 
upon,  used  the  same  in  the  business  of  the 
county,  and  levied  and  collected  a  tax  for 
the  payment  of  the  same.  While  at  the  time 
the  county  was  negotiating  tlie  loan  in  ques- 
tion any  taxpayer  of  Nye  County  might  by 
appropriate  proceedings  have  tested  the 
question  whether  the  alleged  emergency  or 
necessity,  as  set  forth  in  the  resolution  of 
the  board  of  county  commissioners,  was 
strictly  an  emergency  or  necessity  contem- 
plated by  the  law,  the  county  itself  will  not 
be  heard  to  question  the  sufficiency  of  its 
own  resolution  for  the  purpose  of  defeating 
the  payment  of  the  loan  which  it  has  secured 
and  the  money  from  which  the  county  has 
received  the  benefit  of.  The  resolution  adopt- 
ed by  the  county  commissioners  also  met 
with  the  approval  of  the  state  board  [140] 
of  revenue,  the  two  bodies  empowered  by  the 
statute  to  determine  the  question,  and  the 
county  is  estopped  from  questioning  the  reg- 
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tilarity  of  its  own  proceedings  when  it  has 
received  all  the  benefit  of  the  money  paid  to 
•it  by  virtue  of  such  loan.  (Orleans  v.  Piatt, 
99  U.  S.  677,  25  U.  S.  (L.  ed.)  404;  San 
Francisco  Gas  Co.  v.  San  Francisco,  0  Cal. 
453;  Illinois  Trust,  etc.  Bank  v.  Arkansas 
City,  76  Fed.  271,  40  U.  S.  App.  257,  22  C. 
C.  A.  171,  34  L.R.A.  518;  Herring  v.  Modesto 
Irrigation  Dist.  95  Fed.  705;  Cronin  v.  Pat- 
rick County,  89  Fed.  79;  Argenti  v.  San 
Francisco,  16  Cal.  258;  Chicago  v.  Pittsburg, 
etc.  R.  Co.  244  111.  220,  91  N.  E.  422,  135 
Am.  St.  Rep.  316;  CofRn  v.  Kearney  County, 
57  Fed.  137,  12  U.  S.  App.  662,  6  C.  C.  A. 
288;  Bissell  v.  Jeffersonville,  24  How.  287, 
16  U.  S.  (L.  ed.)  664;  Lynde  v.  Winnebago 
County,  16  Wall.  6,  21  U.  S.  (L.  ed.)  272; 
Douglas  County  v.  Bolles,  94  U.  S.  104,  24 
U.  S.  (L.  ed.)  46;  Marion  County  v.  Clark, 
94  U.  S.  278,' 24  U.  S.  (L.  ed.)  59;  Cumber- 
land  County  v.  Randolph,  89  Va.  614,  16 
S.  E.  722;  Warren  County  v.  Marcy,  97  U. 
S.  96,  24  U.  S.  (L.  ed.)  977;  San  Antonio 
V.  Mehaffy,  96  U.  S.  312,  24  U.  S.  (L.  ed.) 
816;  Evansville  v.  Dennett,  161  U.  S.  434,  1& 
S.  Ct.  613,  40  U.  S.  (L.  ed.)  760;  1  Dillon, 
Municipal  Corporations,  4th  ed.  sec.  549.) 

The  contention  of  appellant,  that  the  com- 
plaint fails  to  state  a  cause  of  action  be- 
cause of  the  absence  of  an  allegation  that 
the  notes  sued  upon  were  presented  to  the 
board  of  county  commissioners  for  allowance 
prior  to  the  institution  of  the  action,  is  with- 
out merit.  The  orders  of  the  board  of  county 
commissioners  authorizing  the  issuance  of 
the  notes  and  their  subsequent  issuance  by 
the  board  constitute  the  same  approved  liqui- 
dated demands  against  the  county  which  do 
not  require  subsequent  presentation  before 
suit,  in  the  event  that  they  are  not  paid  in 
accordance  with  their  terms.  The  fact  that 
the  notes  cannot  be  regarded  as  negotiable 
instruments  will  not  aflect  their  character  as 
approved  liquidated  demands.  (Lincoln 
County  V.  Luning,  133  U.  S.  529,  10  S.  Ct. 
363,  33  U.  S.  (L.  ed.)  766;  Vincent  v.  Lin- 
coln County,  62  Fed.  706;  Lorsbach  v.  Lin- 
coln County,  94  Fed.  963;  Ayres  v.  Thurston 
County,  63  Neb.  96,  88  N.  W.  178;  Green 
County  V.  Daniel,  102  U.  S.  191,  26  U.  S. 
(L.  ed.)  99;  Parker  v.  Saratoga  County,  106 
N.  Y.  392,  13  N.  E.  308;  Washoe  County  v. 
Humboldt  County,  14  Nev.  123;  State  v. 
[141]  Lander  County,  22  Nev.  71,  35  Pac. 
300,  7  Am.  &  Eng.  Enc.  L.  (2d  ed.)  966, 
11  Cyc.  587.) 

The  board  of  commissioners  of  Nye  County 
being  without  power  to  issue  negotiable  paper 
as  security  for  the  loan  obtained  from  the 
Nye  and  Ormsby  County  Bank,  the  notes 
sued  upon  must  be  regarded  as  non-nego- 
tiable instruments:  and  viewing  the  notes  as 
iion-nej2^otiable  instruments,  the  question  iji 
presented  whether  the  answer  of  defendant 
sets  up  a  good  defense  to  this  character  of 
security. 


Section  46  of  the  civil  practice  act  (Rer. 
Laws,  sec.  4988)  provides: 

"In  the  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  shall 
be  without  prejudice  to  any  set-off  or  other 
defense,  existing  at  the  time  of,  or  before 
notice  of,  the  assignment;  but  this  section 
shall  not  apply  to  a  negotiable  promissory 
note,  or  bill  of  exchange,  transferred  in  good 
faith,  and  upon  good  consideration,  before 
due." 

Under  the  provisions  of  this  section,  which 
is  the  only  statute  in  this  state  bearing  on 
the  question,  the  defendant  has  the  right  to 
interpose  against  the  plaintiff  any  defense 
which  it  might  have  against  the  Nye  and 
Ormsby  County  Bank,  were  suit  instituted 
by  the  latter  corporation,  which  defense  ac- 
crued prior  to  notice  of  the  aasignment. 
(Elder  v.  Shaw,  12  Nev.  82:  Hardon  v. 
Nicoletti,  18  Nev.  299,  3  Pac.  473;  Hunting- 
ton V.  Chittenden,  155  N.  Y.  401,  50  N.  E. 
49,  40  L.R.A.  664;  Scott  v.  Armstrong,  14r» 
U.  S.  499,  13  S.  Ct.  148,  36  U.  S.  (L,  ed./ 
1059.) 

In  the  case  of  Stadler  v.  Helena  First  Nat. 
Bank,  22  Mont.  190,  66  Pac.  Ill,  74  Am.  St, 
Rep.  588,  it  was  held  that,  notwithstanding 
a  statute  like  ours,  supra,  the  holder  of  non- 
negotiable  securities  was  only  subject  to  such 
defenses  as  existed  at  the  time  of  the  trans- 
fer. This  decision,  however,  is  based  on  the 
language  of  another  statute  which  only  re- 
ferred to  defenses  existing  at  the  time  of  the 
transfer,  and  the  latter  statute  was  deemed 
controlling.  Notwithstanding. statutory  pro- 
visions substantially  the  same  as  [142]  were 
considered  by  the  Montana  court,  the  Su- 
preme Court  of  California  has  so  construed 
the  two  statutes  together  as  to  subject  the 
assignee  of  a  non-negotiable  instrument  to 
all  defenses  which  the  defendant  might  have 
against  the  assignor  prior  to  notice  of  the 
assignment.  (McCabe  v.  Grey,  20  Cal.  510: 
St.  Louis  Nat.  Bank  v.  Gay,  101  Cal.  286, 
35  Pac.  876;  Haskins  v.  Jordan,  123  Cal. 
161,  55  Pac.  786.)  See  also  to  the  same  ef- 
fect, Martin  v.  Pillsbury,  23  Minn.  175. 

As  before  stated,  the  only  statute  in  this 
state  upon  the  question  is  the  one  quoted 
supra,  and  this  leaves  no  room  even  for  con- 
struction. 

It  is  alleged  in  the  answer  that  the  de- 
fendant had  no  notice  of  the  assignment  until 
long  after  the  Nye  and  Ormsby  County  Bank 
went  into  the  hands  of  a  receiver  and  shortly 

m 

before  the  suit  was  instituted.  It  is  alleged 
in  the  answer  that  the  defendant  had  on 
deposit  in  tlie  Nye  and  Ormsby  County  Bank 
on  the  day  the  notes,  by  their  terms,  became 
due  and  on  the  day  the  bank  closed  its  doors, 
a  sum  of  money  much  greater  than  the  total 
amount  of  the  notes  with  accrued  interest: 
that  the  defendant  offered  to  pay  the  notes 
at  the  time  they  became  due,  or  within  a  feir 
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days  thereafter.  It  is  well  settled  that  no 
demand  is  necessary  lor  a  deposit  in  an  in- 
solvent bank  in  order  to  set  it  off  against 
a  note  in  the  hands  of  the  receiver.  (Colton 
V.  Drovers*  Perpetual  Bldg.  etc.  Assoc.  90 
Md.  85,  45  Atl.  23,  46  L.R.A.  388,  78  Am. 
St.  Rep.  431;  Thompson  v.  Union  Trust  Co. 
130  Mich.  608,  90  N.  W.  296,  97  Am.  St.  Rep. 
494.) 

On  the  day  the  Nye  and  Ormsby  County 
Bank  closed  its  doors  and  went  into  the 
hands  of  a  receiver,  the  defendant  was  enti- 
tled to  set  off  the  amount  of  its  deposit  in 
the  defunct  bank  pro  tanto,  not  only  against 
the  receiver,  but  against  any  assignee  of  the 
bank  holding  the  notes  of  the  defendant 
county;  such  county  having  no  notice  of  such 
assignment  prior  to  the  suspension  of  the 
bank. 

We  think  the  court  did  not  err  in  refusing 
to  make  the  receiver  of  the  Nye  and  Ormsby 
County  Bank  and  [143]  the  counties  of  Orms- 
by and  Esmeralda  parties  to  the  action. 
Questions  presented  in  this  answer,  as  a  basis 
for  bringing  in  additional  parties,  can  all  be 
presented  in  the  receivership  matter,  and,  we 
think,  have  no  proper  place  in  this  action. 

Many  other  questions  have  been  discussed 
in  the  briefs  which  we  deem  unnecessary  to 
determine. 

The  judgment  and  the  order  sustaining  the 
demurrer  to  the  answer  are  reversed,  with 
directions  to  the  court  below  to  also  modify 
its  order  to  strike,  if  necessary,  so  as  not 
to  exclude  allegations  in  support  of  defend- 
ant's alleged  defense  of  set-off. 

Rehearing  denied. 


NOTE. 

The  reported  case  holds  that  a  depositor 
has  a  right  to  set  off  his  deposit  against  a 
debt  due  from  him  to  the  bank  despite  the 
fact  that  the  bank  is  insolvent  and  is  in  the 
hands  of  a  receiver.  It  is  also  held  that  a 
demand  for  the  payment  of  the  deposit  is  not 
prerequisite  to  the  right  of  set-off.  The 
cases  discussing  the  right  of  a  depositor  in 
an  insolvent  bank  to  set  off  his  deposit 
against  his  debt  to  the  bank  are  reviewed  in 
the  note  to  Williams  v.  Burgess,  reported 
antei  this  volume,  at  page  1185. 


STATE  BANKING   COMMISSIONER 


V. 


E.  JOSSMAN  STATE  BANK. 
IN  RE  PETITION  OF  EDGAR. 

Michigan  Supreme  Court — March  18,  1916. 

186  Mich.  24;  151  N.  W,   002. 


Banks  —  Deposits  —  Relation  of  Bank 
and  Depositor  —  Deposit  as  Tmstee. 

Where  one  makes  a  deposit  in  hia  name  as 
trustee,  that  designation  does  not  change  his 
true  relation  to  the  fund,  which  may  be  es- 
tablished. 

Set-off  of  Depoait  against  Debt  —  In- 
solvency of  Bank. 

Deposits  of  one  in  an  insolvent  bank  and 
his  notes  to  the  bank  may  be  set  off  against 
each  other  against  notes  in  the  hands  of  the 
bank  which  are  not  yet  due.  Hence  depos- 
itors who  were  indebted  to  the  bank  in  excess 
of  the  deposits  cannot  claim  dividends. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Oakland 
county:  SkrrH,  Judge. 

Action  by  Edward  H.  Doyle,  Commissioner 
of  Banking,  plaintiff,  against  £.  Jossman 
State  Bank  et  al.,  defendants.  Petition  filed 
by  A.  K.  Edgar  for  right  to  participate  in 
distribution  of  dividends.  From  judgment 
rendered,  petitioner  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmso. 

Davis  d  Bromley  for  appellant. 
Charles  P.  Webster  for  appellee  receiver  of 
bank. 

[25]  McAlvay,  J. — ^The  bill  of  complaint 
in  this  case  was  filed  September  9,  1913,  by 
the  banking  commissioner  against  this  bank, 
its  president,  directors,  and  officers  under  the 
statute,  it  having  become  insolvent,  for  the 
purpose  of  the  appointment  of  a  receiver  anu 
for  liquidatii^  its  assets.  The  matter  pro- 
ceeded in  due  course  until  February  9,  1914, 
when  an  order  of  the  court  was  made  author- 
izing the  receiver  to  pay  a  first  dividend  of 
20  per  cent  to  all  creditors.  The  receiver 
refused  to  pay  any  of  said  dividend  to  "A.  K. 
Edgar,  trustee,"  the  petitioner  herein,  and  he 
thereupon  filed  the  petition  in  this  cause^ 
praying  for  an  order  directing  the  receiver 
to  pay  over  to  him  as  trustee  the  amount 
of  the  dividend  represented  by  him  claimed 
to  be  due.  The  receiver  answered  this  peti- 
tion, and,  the  matter  having  been  fully  heard 
before  the  court,  an  order  was  entered  deny- 
ing the  prayer  thereof.  Petitioner  has  ap- 
pealed from  this  order.  ' 
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Petitioner,  claiming  to  be  trustee  for  him- 
self, £.  L.  Davis,  Manly  •  D.  Davis,  Edmund 
Foster,  and  R.  £.  [26]  Jossman,  at  the  time 
the  bank  failed,  had  on  deposit  in  said  bank 
in  his  name,  as  trustee,  the  sum  of  $1,995.60. 
What  the  relations  of  these  parties  were  to 
each  other  and  to  the  bank  as  far  as  this 
deposit  was  concerned  cannot  be  gained  from 
the  contents  of  this  petition.  It  has  been 
necessary,  therefore,  to  examine  the  entire 
record  for  that  purpose.  From  such  exami- 
nation we  are  able  to  make  the  following 
statement : 

It  appears  that  the  five  persons  named 
whom  petitioner  claims  to  represent  in  his 
petition  organized,  whether  according  to  law 
or  not  does  not  appear,  the  International 
Live  Stock  &  Timber  Company  of  Mexico, 
and  bought,  probably  in  its  name,  65,000 
acres  of  land  in  Mexico.  A  large  amount  of 
the  stock  was  issued  to.  these  five  men,  who 
signed  their  joint  notes  for  the  sum  *  of 
$50,000  in  payment  for  the  land  which  was 
bought,  or  it  may  be  as  guarantors  of  the 
company's  debts  for  that  amount  for  which 
they  held  the  company's  notes.  Whichever  it 
was,  they  were  indemnified  against  all  their 
liability  to  the  company  and  secured  by  other 
collateral  securities.  The  entire  amount  of 
stock  each  took  does  not  clearly  appear.  It 
does  appear  that  they  did  sell  some  of  their 
stock,  the  amount  of  which  is  not  stated.  It 
also  appears  they  borrowed  some  money  from 
private  individuals  for  which  they  also  gave 
their  joint  notes.  This  borrowed  money  and 
money  arising  from  the  sales  of  stock  went 
into  this  account  of  "A.  K.  Edgar,  trustee," 
and  was  to  be  used  to  pay  pressing  debts 
and  interest  arising  out  of  this  Mexican 
venture.  This  was  done  by  them  without 
authority  of  the  company  or  any  corporate 
action.  It  was  wholly  voluntary  on  their 
part  and  entirely  independent  of  the  com- 
pany. They  also  created  what  they  call  a 
pool  of  some  of  their  individual  stock,  and 
each  of  the  five  men  put  in  20  shares  under 
an  agreement  between  them  that  such  [27] 
stock  was  to  be  held  by  the  bank  and  not 
to  be  delivered  to  each  individual  until  all 
the  monev  thev  had  borrowed  for  the  above 
purpose  had  been  paid  in  full.  Jossman,  who 
was  cashier  of  the  bank,  disregarded  this 
a^eement  and  took  out  from  the  custody  of 
the  bank  his  own  stock  and  delivered  to  Fos- 
ter and  Edgar  their  stock  a  short  time  before 
the  bank  closed.  It  was  valueless  and  the 
company  had  no  credit. 

Petitioner  positively  testifies  that  this 
credit  to  his  account  as  trustee  belonged  to 
himself  and  the  four  men  he  mentions  equal- 
ly, to  each  one-fifth.  Petitioner  was  presi- 
dent, Foster  was  a  director,  and  Jossman  was 
cashier  of  the  insolvent  bank.  One  or  two 
of   the   others   were   stockholders.      Four   of 


them  at  the  time  the  bank  was  closed  by  the 
commissioner  were  largely  indebted  to  the 
bank,  Jossman  in  the  sum  of  more  than 
$100,000,  petitioner  in  the  sum  of  $3,000  or 
$4,000,  the  others  in  sums  from  $2,000  down 
to  $800.  Petitioner  was  treasurer  of  thia 
Mexican  company  they  were  apparently  pro- 
moting. Jossman  was  its  secretary.  One  of 
the  others  was  president.  Edgar,  as  treas- 
urer of  the  Mexican  company,  had  an  ac- 
count credit  in  the  bank  at  the  time  its 
doors  were  closed,  which  belonged  to  the 
company.  Upon  this  claim  the  receiver  paid 
the  first  dividend  of  20  per  cent  without 
question. 

The  contention  in  the  case  upon  the  part 
of  the  petitioner  is  that  aa  trustee  for  him- 
self and  four  others  he  held  a  valid  claim 
against  the  bank  and  owed  it  nothing,  so 
that  it  held  no  valid  set-off  against  him,  aa 
such  trustee,  therefore,  he  was  entitled  to 
such  trustee  to  participate  in  the  first  divi- 
dend as  a  bona  fide  creditor. 

We  cannot  agree  with  such  contention. 
The  evidence  in  the  case  supports  the  con- 
tention of  the  receiver  that  this  fund  in  dis- 
pute, deposited  in  the  name  of  petitioner  as 
trustee,  was  not  the  property  of  the  [28] 
company,  but  was  the  property  of  these  five 
men  of  which  each  individually  owned  one- 
fifth.  This  is  clear,  however  muddled  other 
transactions  in  relation  to  handling  the  stock 
of  the  com]>any  may  appear,  and  was  recog- 
nized by  the  petitioner,  who  was  at  the  same 
time  its  treasurer. 

We  find,  then,  the  relation  of  this  insol- 
vent bank,  by  its  duly  appointed  receiver,  to 
the  petitioner  and  the  four  men  named,  who 
were  operating  with  him,  to  be  the  same  aa 
if  each  had  been  a  depositor  in  this  bank  to 
the  amount  of  one-fifth  of  the  sum  $1,995.60, 
in  which  relation  they  are  to  be  dealt  with 
by  the  receiver  in  exactly  the  same  manner 
as  if  they  were  individual  depositors.  The 
fact  that  the  petitioner  used  the  word  "trus- 
tee'' in  designating  this  account  did  not 
change  the  relation  of  these  parties,  who 
operated  together  in  this  matter  to  each 
other  or  their  individual  relations  to  the 
insolvent  bank.  Their  real  relations  may  be 
shown. 

The  principle  involved  is  the  same  as  in 
case  of  a  suit  upon  a  promissory  note  be- 
tween the  original  parties.  A  defendant 
maker  who  signs  as  "agent"  may  show  who 
were  in  fact  the  parties  to  the  note.  Keidan 
V.  Winegar,  95  Mich.  430,  54  N.  W.  901,  20 
L.R.A.  705;  Metcalf  v.  Williams,  104  U.  S. 
93,  26  U.  S.  (L,  ed.)   665. 

The  principle  is  well  settled  that  the  de- 
posits and  notes  of  the  same  person  in  an 
insolvent  bank  can  be  set  off  against  each 
other  even  before  the  maturity  of  the  notes 
in    the   hands    of    the    bank.      Thompson   v. 
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Truat  Co.  130  Mich.  608,  90  N.  W.  294,  97 
Am.  St.  Rep.  494;  Scott  v.  Armstrong,  146 
XJ.  S.  499,  13  8,  Ct.  148,  36  U.  S.  (L.  ed.) 
1059.  In  the  case  last  above  cited,  the  dis- 
tinction between  the  rule  of  set-off  applied 
in  cases  of  equity  and  the  strict  rule  of  set- 
off at  law  is  clearly  stated.  In  the  instant 
case  the  receiver  of  this  insolvent  bank  was 
entitled  to  set  off  against  the  individual 
share  in  the  deposit  in  question  of  each  of 
the  four  persona  [29]  owning  such  share  the 
amount  of  his  indebtedness  to  the  bank. 

The  order  and  decree  of  the  circuit  court  U 
therefore  affirmed,  with  costs  against  peti- 
tioner. 

Brooke,  G.  J.,  and  Kuhn,  Stone,  Ostrander, 
Bird,  Moore,  and  Steere,  JJ.,  concurred. 


NOTE. 

or  Set-off  of  laaolTeat  Bank 
against  Deposit  for  Debt  of  Deposi- 
tor Not  Tet  Due. 

By  the  great  weight  of  authority,  a  bank 
is  entitled  to  set  off  against  the  deposit  of 
an  insolvent  a  debt  of  the  insolvent  to  the 
bank  which  is  not  yet  due.  See  the  note  to 
Hayden  y.  Citizens'  Nat.  Bank,  Ann.  Cas. 
19 15 A  686.  It  is  also  established  that  in 
case  of  the  insolvency  of  a  bank  a  depositor 
is  entitled  to  set  off  his  deposit  against  a 
debt  to  the  bank  without  regard  to  whether 
the  debt  was  due  at  the  time  the  bank  went 
into  the  hands  of  a  receiver.  See  the  note 
to  Williams  v.  Burgess,  reported  ante,  this 
volume,  at  page  1185.  Both  of  the  foregoing 
rules  proceed  on  the  general  theory  that 
where  by  reason  of  insolvency  the  settlement 
of  a  business  is  thrown  into  court,  the  doc- 
trine of  equitable  set-off  will  be  so  applied 
that  only  the  net  balance  due  by  or  to  the 
insolvent  estate  will  be  considered  as  assets 
in  the  hands  of  the  receiver.  See  the  leading 
case  of  Scott  v.  Armstrong,  146  U.  S.  499, 
13  8.  Ct.  148,  36  U.  S.  (L.  ed.)  1059.  Ac- 
cordingly, while  the  reported  case  is  appar- 
ently the  only  decision  on  the  question,  it 
would  seem  to  follow  logically  that  in  the 
case  of  the  insolvency  of  a  bank  its  receiver 
is  entitled  to  set  off  against  a  deposit  a  debt 
of  the  depositor  which  is  not  yet  due. 


KENTUCKY  HIGHI^NDS  RAIUiOAD 

OOMPANT 

V. 

OREAI.. 

Kentud^  Court  of  Appeals — October  28, 

1915. 

lee  Ky,   4^09;   179  S.   W.   417. 


Carriers  of  Pasaens^w  —  WlieB.  In- 
tending Passenger  Beconies  Sneh  — 
Boarding  Moving  Train. 

One  who  attempts  to  board  a  moving  train 
is  not  a  "passenger,"  though  he  may  have 
purchased  a  ticket  entitling  him  to  passage 
thereon. 

[See  note  at  end  of  this  case.] 

Same. 

As  to  one  attempting  to  board  a  moving 
train  a  carrier  owes  no  duty  except  that 
which  it  owes  to  a  trespasser,  and  upon  dis- 
covery of  his  peril  must  exercise  ordinary 
care  to  avoid  injury  to  him;  and  hence, 
where  there  is  no  failure  on  the  part  of  the 
engineer  to  do  all  that  can  be  done  to  pre- 
vent injury  after  discovery  of  plaintiff's  peril, 
there  is  no  actionable  negligence. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Woodford 
county. 

Action  by  Henry  Creal,  plaintiff,  against 
Kentucky  Highlands  Railroad  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.    The  facts  are  stated  in  the  opinion. 

RCVEBSSD. 

T.  L.  Edelen  for  appellant. 
Leslie    Morris    and    H.    A,    Bchoherih   for 
appellee. 

[470]  Hannah,  J. — Henry  Creal  sued  the 
Kentucky  Highlands  Railroad  Company,  in 
the  Woodford  Circuit  Court,  to  recover  dam- 
ages for  injuries  sustained  by  him  in  an  at- 
tempt to  board  a  moving  train  operated  by 
the  defendant.  •  He  obtained  a  verdict  and 
judgment  in  the  sum  of  $500,  and  the  de- 
fendant appeals. 

Glenns  Creek  is  a  station  on  the  line  of 
railroad  operated  by  appellant  company,  be- 
tween Frankfort  and  Versailles.  It  is  about 
five  or  six  miles  from  Frankfort.  Between 
Frankfort  and  Glenns  Creek  appellant  oper- 
ates a  mixed  train  consisting  of  both  freight 
and  passenger  cars.  This  train  leaves  Frank- 
fort and  proceeds  to  Glenns  Creek,  where  it 
takes  the  siding  to  await  the  passing  of  a 
through  train  which  goes  on  to  Versailles. 
When  that  train  has  passed,  the  Glenns  Creek 
train  goes  out  on  the  main  line  on  the  Ver- 
sailles side  of  the  Glenns  Creek  depot  and. 
then  starts  on  its  return  trip  to  Frankfort. 
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On  the  morning  of  November  1,  1913,  the 
through  train  was  delayed,  and  the  Glenns 
Creek  train  was  compelled  to  remain  on  the 
siding  about  twenty  minutes.  While  this 
train  was  on  the  siding  appellee  went  into 
the  ticket  office  and  purchased  a  ticket  to 
Frankfort,  and  then,  as  he  says,  •  boarded  the 
train,  gave  his  ticket  to  the  conductor  and 
took  a  seat  therein  with  several  other  ne- 
groes, destined  to  Frankfort  to  attend  a 
funeral. 

Appellee  testified  that  after  boarding  the 
train,  he  discovered  that  he  had  neglected  to 
bring  his  purse  with  him;  that  he  asked  the 
conductor  if  he  would  have  time  to  go  to  his 
home,  a  few  hundred  feet  from  the  depot  in 
the  direction  of  Frankfort,  and  get  his  purse, 
and  that  the  conductor  informed  him  that 
they  w^ould  wait  for  the  passing  of  the 
through  train;  that  he  thereupon  left  the 
train  and  went  to  his  home. 

When  he  returned  to  the  depot,  the  through 
train  had  passed  and  the  Glenns  Creek  train 
had  backed  out  from  the  siding  on  to  the 
main  line  and  was  proceeding  in  the  direction 
of  Frankfort.  It  proceeded  about  seven  hun- 
dred feet  and  passed  the  Glenns  Creek  depot 
without  stopping.  Will  Patterson,  a  compan- 
ion of  appellee,  boarded  it  as  it  passed;  an- 
other companion  of  appellee,  Frank  Jordan, 
who  had  purchased  a  ticket,  was  at  the  depot 
as  it  passed  but  refrained  from  any  attempt 
to  board  it.  Appellee  in  his  attempt  to  do 
so  was  thrown  between  the  [471]  coaches  and 
the  wheels  of  the  train  passed  over  his  foot, 
rendering  necessary  the  amputation  of  the 
leg  just  above  the  ankle. 

Plaintiff  testified  tliat  just  as  he  grasped 
the  hand  rails  of  the  coach  of  the  passing 
train,  a  violent  jerk  thereof  caused  him  to 
lose  his  grip  and  to  be  thrown  imder  the 
wheels  of  the  train. 

Upon  his  own  evidence,  appellee  failed  to 
make  out  a  case.  One  who  attempts  to  board 
a  moving  train  is  not  a  passenger  though  he 
may  have  purchased  a  ticket  entitling  him  to 
passage  thereon.  Illinois  Cent.  R.  Co.  v.  Cot- 
ter, 103  S.  W.  279,  31  Rep.  679.  Appellee 
was  in  no  different  position  from  that  occu- 
pied by  one  who  has  purchased  a  ticket  and 
attempts  to  board  a  train  in  motion,  not* 
withstanding  he  had  once  been  on  the  trai'n. 

To  one  in  his  position,  the  railroad  com- 
pany owed  no  duty  except  that  which  it 
owes  to  a  trespasser,  that  is,  upon  discovery 
of  his  occupancy  of  a  perilous  position,  to 
exercise  ordinary  care  to  avoid  injury  to  him. 

But,  it  is  contended  by  appellee,  and  ad- 
mitted by  the  engineer,  that  the  engineer  saw 
plaintiff  in  the  act  of  boarding  the  train. 

Plaintiff  and  his  mother  testified  that  the 

jerk  of  the  train  occurred  just  as  he  was  in 

the  act  of  boarding  it.     Other  witnesses  for 

.plaintiff  testified  to  a  jerk  of  the  train,  but 


they  did  not  see  him  making  the  attempt  to 
get  on. 

The  engineer  testified  that  he  saw  plaintiff 
approaching  the  train  as  though  it  were  his 
purpose  to  attempt  to  board  it,  but  tha,t  on 
account  of  its  speed,  he  did  not  think  plain- 
tiff would  make  the  attempt;  that  he  watched 
plaintiff,  saw  him  make  the  attempt  and  saw 
him  fall ;  that  he  then  shut  off  the  steam  and 
applied  the  brakes,  and  at  the  same  time, 
some  one  back  on  the  train  "angle-cocked^ 
him,  that  is,  some  one  opened  a  valve  which 
is  a  part  of  the  system  of  air  brakes,  the 
effect  of  which  was  to  apply  the  full  force 
of  the  brakes  immediately.  This  ia  done  obIj 
in  emergencies.  It  is  very  probable  thai;  the 
opening  of  this  angle-cock  "was  the  cause  of 
the  jerk  which  the  witnesses  experienced;  at 
least  none  of  them  mentioned  any  second 
jerking. 

Counsel  for  appellee  argues  that  the  en- 
gineer doubtless  believed  that  plaintiff  was 
safely  aboard,  and  turned  and  opened  the 
throttle  valve,  thereby  suddenly  increasing 
[472]  the  speed  and  causing  the  jerk:  but 
there  was  but  one  jerk  so  far  as  the  record 
shows,  and,  in  addition,  the  engineer  had  no 
occasion  to  believe  that  plaintiff  was  safely 
aboard,  for  he  saw  plaintiff  thrown  under  the 
train  and  then  applied  the  brakes. 

But,  if  it  be  assumed  that  as  counsel  for 
appellee  contends,  the  true  version  of  the 
matter  is  that  the  engineer  believed  plaintiff 
was  safely  aboard  and  suddenly  increased  the 
speed  of  the  train,  thereby  throwing  plaintiff 
under  the  train,  there  could  be  no  recovery 
by  him  because  the  railroad  company  owed 
him  no  duty  unless  his  perU  was  discovered 
by  its  servants  in  time  to  have  averted  his 
injury  by  the  exercise  of  ordinary  care.  He 
was  in  no  peril  while  he  was  standing  along- 
side the  track,  nor  until  he  jumped  and  fell 
under  the  train,  and  there  is  no  contention 
that  there  was  any  failure  on  the  part  of  the 
engineer  to  do  all  that  could  have  been  done 
to  prevent  the  injury,  after  appellee  fell. 

There  being  no  actionable  negligence  in 
either  state  of  case,  the  plaintiff  could  not 
recover.  The  trial  court  should  hav^  directed 
a  verdict  for  the  defendant. 

Judgment  reversed. 


NOTE. 

Wlien.    Intending    Passenger    Actually 

Beoomes  Such. 

Introductorv,  1207. 
On  Steam  Railroad: 

General  Rule,  1207. 

Qualification  of  Rule,  1209. 
On  Street  or  Interurban  Railway,  1210. 
On  Elevated  Railway  or  Subway,  1211. 
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Introductory, 

It  is  the  purpose  of  this  note  to  discuss 
the  question  when  an  intending  passenger  on 
the  cars  of  a  common  carrier  actually  be- 
comes such.  The  earlier  cases  on  this  point 
are  collated  in  the  notes  to  Duchemin  y. 
Boston  £1.  K.  Co.  as  reported  in  1  Ann. 
Cas.  G03  and  104  Am.  St.  Rep.  580;  Fre- 
mont, etc.  R.  Co.  V.  Hagblad,  9  Ann.  Cas. 
1096;  and  Illinois  Central  R.  Co.  v.  O'Keefe, 
61  Am.  St.  Rep.  68. 

On  Steam  Railroad, 

Genexal  Rule. 

Under  ordinary  circumstances  a  person  in- 
tending  to  take  passage  on  a  railroad  train 
becomes  a  passenger  as  soon  as  he  enters  the 
premises  of  the  carrier  for  that  purpose,  and 
retains  that  status  while  purchasing  a  ticket, 
awaiting  the  arrival  of  the  train  and  pro- 
ceeding to  and  entering  it. 

Thus  in  Powell  v.  Philadelphia  R.  Co.  220 
Pa.  St.  638,  70  Atl.  268,  the  court  said  that 
the  general  rule  is  that  the  relation  of  car- 
rier and  passenger  begins  as  soon  as  a  person 
intending  in  good  faith  to  become  a  passenger 
enters  in  a  lawful  manner  on  the  carrier's 
premises  to  engage  passage.  See  to  the  same 
effect  Rhoads  v.  Cornwall,  etc.  R.  Co.  48  Pa. 
Super.  Ct.  310.  See  also  Jaquette  v.  Capital 
Traction  Co.  34  App.  Cas.  (D.  G.)  41. 

In  Bledsoe  v.  West,  186  Mo.  App.  460,  171 
8.  W.  622,  it  appeared  that  the  plaintiff,  a 
small  boy,  sixteen  years  of  age,  went  to  the 
defendant's  depot  ten  or  fifteen  minutes  be- 
fore train  time,  for  the  purpose  of  taking 
passage  on  defendant's  train.  He  went  to 
the  ticket  window,  called  for  and  was  deliv- 
ered a  ticket  to  the  point  desired  by  the  man 
in  charge.  He  gave  the  agent  fifty  cents,  the 
fare  being  thirty-eight  cents.  Plaintiff  stood 
there  a  short  time  and  remarked  to  the 
agent:  "Say,  pardner,  you  forgot  to  give  me 
my  change."  The  agent  replied:  "I  haven't 
got  no  pennies."  The  plaintiff  waited  a  short 
time,  and  then  said:  "Well,  give  me  my 
dime  then."  The  agent  then  retorted,  "You 
heard  what  I  said,"  and  threw  a  metal 
stamp,  used  for  stamping  tickets,  at  the 
plaintiff,  striking  him  on  the  head.  In  al- 
lowing the  plaintiff  actual  and  punitive  dam- 
ages the  court  said  that  the  plaintiff  became 
a  passenger  when  he  went  to  the  depot  to 
take  passage  on  the  defendant's  train. 

In  Central  of  Georgia  R.  Co.  v.  Bell,  187 
Ala.  541,  65  So.  835,  it  appeared  that  the 
deceased  was  standing  between  the  main  line 
and  a  side  track  waiting  for  a  train  about 
thlrtv  minutes  before  it  was  due  to  arrive. 
In  order  to  board  the  train  it  was  necessary 
to  cross  over  the  side  track.    While  so  wait- 


ing the  deceased  was  struck  by  a  freight 
train  on  the  side  track,  the  injuries  from 
which  caused  his  death.  Affirming  a  judg- 
ment for  the  plaintiff  the  court  said  that  the 
place  where  the  deceased  was  injured  was 
prepared  by  the  defendant  for  its  passengers 
to  stand  in  while  waiting  for  trains  which 
they  intended  to  take,  and  that  a  person  who 
goes  to  a  station  at  a  reasonable  time  with 
the  bona  fide  intention  of  taking  passage,  the 
payment  of  fare  not  being  a  condition  prece- 
dent to  the  establishment  of  the  relation,  is 
entitled  to  protection  as  a  passenger  from 
the  moment  he  enters  the  premises.  See  also 
Texas  Midland  R.  Co.  v.  Griggs  (Tex.)  106 
S.  W.  411. 

In  Merrill  v.  Michigan  Cent.  R.  Co,  168 
111.  App.  38,  the  court  said:  "A  person  be- 
comes  a  passenger  when,  intending  to  take 
passage,  he  enters  the  waiting  room  of  a 
depot  or  place  provided  by  the  carrier  for 
the  reception  of  passengers  at  a  time  when 
such  place  is  open  for  the  reception  of  pas- 
sen<;ers  intending  to  take  passage  on  trains 
of  the  company  and  desires  to  buy  a  ticket, 
or  if  the  ticket  office  is  not  open  undertakes 
to  get  on  the  train  while  the  train  is  standing 
for  the  reception  of  passengers,  intending  to 
pay  his  fare  on  the  train." 

So  in  Philadelphia,  etc.  R.  Co.  v.  Green, 
110  Md.  32,  71  Atl.  986,  it  was  said:  *'The 
rule  is  well  settled  that  a  person  is  a  pas- 
senger who  enters  upon  the  depot  grounds 
for  the  purpose  of  taking  passage  on  the 
train  of  the  carrier.  The  fare  does  not  have 
to  be  paid,  nor  the  train  entered;  but  the 
person  must  merely  enter  within  the  control 
of  the  carrier  at  the  depot  through  the  usual 
channels  of  business  with  the  intention  of 
becoming  a  passenger  by  either  paying  fare 
before  or  after  entering  the  train." 

In  Baril  v.  New  York,  etc.  R.  Co.  90  Conn. 
74,  96  Atl.  164,  the  court  said  that  a  person 
becomes  a  passenger  of  a  railroad  carrier 
when,  intending  to  take  passage  on  its  train 
due  to  depart  for  his  proposed  destination 
within  a  reasonable  time,  he  enters  a  place 
provided  by  it  for  the  reception  and  accom- 
modation of  persons  intending  to  board  ita 
trains  at  a  time  when  the  place  is  open  for 
such  reception.  See  to  the  same  effect  Smith 
V.  Seaboard  Air-Line  Ry.  10  Ga.  App.  227, 
73  S.  E.  523;  Leggett  v.  Atlantic  Coast  Line 
R.  Co.  168  N.  C.  366,  84  S.  E.  357;  Tarczek 
V.  Chicago,  etc.  R.  Co.  162  Wis.  438,  156  N. 
W.  473. 

In  Louisville,  etc.  R.  Co.  v.  Glascow,  17 J* 
Ala.  251,  60  So.  103,  it  appeared  that  the 
plaintiff  went  to  a  flag  station  for  the  pur- 
pose of  taking  a  train,  then  about  due,  and 
while  standing  at  a  point,  elevated  with  rock 
or  other  substance  and  designed  as  a  place 
for  people  to  take  or  get  off  the  train  and 
where  passengers  were  received  and  deposited. 
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was  injured  as  the  result  of  a  collision  be- 
tween a  loose  piece  of  iron  or  fireman's  rake 
on  the  defendant's  pay  train  with  a  mail  saek 
hanging  on  the  crane.  In  affirming  judgment 
lor  the  plaintiff  the  appellate  court  held  that 
the  trial  court  properly  refused  all  peremp- 
tory instruction  that  he  was  not  a  passenger, 
saying:  "If  the  defendant  fixed  this  place 
for  passengers  to  get  on  and  off  the  trains, 
they  would  not  be  trespassers  for  standing 
there  just  before  the  arrival  or  departure  of 
trains,  whether  it  was  prepared  for  a  waiting 
place  or  not."  Compare  Georgia,  etc.  R.  Co. 
V.  Tapley,  144  Ga.  453,  87  S.  E.  473. 

In  Kansas  City  Southern  R.  Co.  v.  Willsie, 
224  Fed.  908,  140  C.  C.  A.  352,  it  appeared 
that  the  plaintiff  arrived  at  a  station  to  take 
a  local  freiglit  which  carried  passengers,  at 
about  the  time  the  train  was  coming  in.  The 
agent  had  previously  told  him  that  the  rail' 
road  did  not  sell  tickets  to  his  destination, 
and  the  plaintiff  had  the  money  and  expected 
to  pay  cash  fare  as  he  had  done  on  former 
trips.  He  was  standing  on  the  station  plat- 
form which  wafl  made  of  gravel  waiting  for 
the  caboose  to  pull  up  so  that  he  could  get 
on,  when  injured.  It  was  insisted  that  the 
plaintiff  under  the  evidence  was  not  a  pas- 
senger but  the  court  said:  "We  think  the 
weight  of  authority  is  decidedly  in  favor  of 
the  proposition  that  when  the  plaintiff  re* 
paired  to  the  station  of  the  defendant  at 
Winthrop  under  the  circumstances  detailed  in 
the  evidence  in  good  faith  intending  to  be< 
come  a  passenger,  and  having  the  money  to 
pay  his  fare,  he  in  law  and  fact  became  a 
pasiienger  and  was  entitled  to  protection  as 
such." 

When  a  person  intending  to  take  passage 
on  a  railway  train  presents  himself  at  the 
station,  within  a  reasonable  time  before  the 
departure  of  the  train  on  which  he  expects 
to  take  passage,  and  purchases  a  ticket,  he 
is  entitled  to  be  cared  for  as  a  passenger 
durinjf  the  interval  intervening  before  the 
arrival  of  the  train.  Atlantic  City  R.  Co.  v. 
Clegg,  183  Fed.  216,  105  C.  C.  A.  478;  Nash- 
ville,  etc.  Ry.  v.  Crosby,  194  Ala.  338,  70 
So.  7;  St.  Louis,  etc.  R.  Co.  v.  Laurence,  106 
Ark.  544,  153  S.  W.  799;  Pere  Marquette  R. 
Co.  V.  Strange,  171  Ind.  160,  84  N.  E.  819, 
rdieaHng  denied  171  Ind.  173,  85  N.  E.  1026; 
Indianapolis  Southern  R.  Co.  v.  Wall,  54  Ind. 
App.  43,  101  K.  £.  680:  Lake  Erie,  etc.  R. 
Co.  V.  McConkey  (Ind.)  113  N.  E.  24;  Dieck- 
mann  v.  Chicago,  etc.  R.  Co.  145  la.  250,  121 
N.  W.  676,  139  Am.  St.  Rep.  420,  31  L.R.A. 
(N.S.)  338,  reversing  105  N.  W.  526;  Met- 
calf  V.  Yazoo,  etc.  R.  Co.  97  Miss.  455,  52 
So.  355,  28  L.R.A,(N.S.)  311;  Roberts  v. 
Atlantic  Coast  Line  R.  Co.  156  N.  C.  79,  70 
S  E.  1080;  Keifner  v.  Pittsburg,  etc.  R.  Co. 
223  Pa.  St.  50,  72  Atl.  253 ;  St.  Louis  South- 
western R.  Co.  V.  Padgett  (Tex.)   181  S.  W. 


718.  See  also  Strain  ▼.  Yicksburg,  etc.  R. 
Co.  123  La.  407,  49  So.  2;  Barrett  v.  Min- 
neapolis, etc.  R.  Co.  123  Minn.  153,  143  X. 
W.  263,  48  L.R.A.(N.S.)  262;  Williford  v. 
Southern  Ry.  86  S.  C.  301,  67  S.  E.  302.  As 
to  the  duty  of  a  carrier  to  permit  an  intend- 
ing passenger  to  remain  in  the  waiting  room 
after  closing  hours,  see  the  note  to  Texas 
Midland  R.  Co.  v.  Geraldon,  Ann.  Cas.  1913A 
45. 

In  St.  Louis,  etc  R.  Co.  v.  Hutchinson, 
101  Ark.  424,  142  S.  W.  527,  the  court  said 
that  a  person  who  had  started  to  a  train 
with  a  ticket  already  procured  and  was  on 
the  company's  premises  in  the  immediate 
vicinity  of  the  place  for  taking  the  train, 
with  the  intention  to  board  it  on  his  return 
trip  home,  when  it  stopped  at  a  tank  to  take 
water  as  well  as  passengers,  was  within  the 
law  a  passenger  and  not  a  trespasser. 

In  Martin  v.  W^est  Jersey,  etc,  R.  Co.  87 
N.  J.  L.  648,  94  Atl.  597,  it  was  held  that 
a  person  having  purchased  a  ticket  at  the 
station  his  status  as  a  passenger  was  thereby 
establish^,  and  the  duty  of  the  defendant 
was  the  resulting  one  of  exercising  due  care 
for  the  plaintiff's  safety  in  boarding  the 
train.  See  also  Hunt  v.  New  York,  etc.  R. 
Co.  212  Mass.  102,  98  N.  E.  789,  40  LlR.A. 
(N.S.)    778. 

In  Dillahunty  v.  Chicago,  etc.  R.  Co.  119 
Ark.  302,  178  S.  W.  420,  the  court  held  that 
a  person  who  endeavored  to  board  a  train. 
getting  on  one  step  when  the  train  started 
with  a  jerk,  thereupon  managing  to  hang 
onto  a  rod  until  the  train  was  stopped,  waa 
a  passenger.  And  in  Lindsay  v.  St.  Looia, 
etc.  R.  Co.  (Mo.)  178  S.  W.  276,  it  was  held 
tiiat  where  a  person  boarded  a  railway  cmr 
at  the  usual  place  for  the  reception  of  paa- 
sengers,  with  a  ticket  entitling  her  to  trans- 
portation, the  relation  of  carrier  and  passen- 
ger was  established  between  the  parties, 
though  she  had  not  yet  entered  within  the 
door  of  the  conveyance.  So  in  Birmingham, 
etc.  R.  Co.  V.  Norris,  4  Ala.  App.  363,  59  So. 
66,  wherein  it  appeared  that  the  appellee 
was  assisted  to  the  platform  by  the  ccmductor 
of  the  train,  and  before  she  entered  the  door, 
or  immediately  after  she  had  entered,  the 
train  was  jerked  violently,  thereby  injuring 
her.  the  court  held  that  she  was  a  passenger 
and  that  the  railroad  company  owed  her  the 
duty  of  holding  the  train  sufficiently  long  for 
her  to  secure  a  seat  and  of  not  moving  it  in 
such  a  manner  as  to  render  such  a  reasonable 
and  necessary  act  dangerous. 

In  St.  Louis  Southwestern  R.  Co.  v.  Over- 
ton, 114  Ark.  98,  160  S.  W.  364,  wherein  it 
appeared  that  the  appellee  went  on  the  ap- 
pellant's train  for  the  purpose  of  taking  pas- 
sage thereon,  and  that  the  coach  was  standing 
at  or  near  the  place  where  it  usually  stood 
for    the    reception    of    passengers    when    she 
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boarded  it,  the  court,  affirming  a  judgment 
for  the  plaintiff  for  injuries  sustained  in 
coupling,  held  that  she  was  a  passenger  al- 
though the  employees  of  the  railroad  did  not 
know  of  her  presence.  And  in  Johnson  v. 
Seaboard  Air  Line  Ry.  13  Ga.  App.  298,  79 
S.  £.  91,  the  court  said  that  although  the 
plaintiff  boarded  the  wrong  train  by  mistake, 
she  was,  while  riding  thereon,  so  far  a  pas- 
senger as  to  entitle  her  to  protection  against 
the  company's  negligence;  and  if,  while  such 
a  passenger,  she  was  injured  as  a  result  ot 
the  failure  of  the  company's  employees  to 
exercise  due  care,  the  defendant  was  liable. 

Qualification  of  Ritle. 

An  intending  passenger  does  not  become 
such  until  in  some  manner  he  places  himself 
under  the  care  and  protection  of  the  carrier. 
Thus  in  Deatrick  v.  Lake  Erie,  etc.  R.  Co. 
164  111.  App.  34,  the  court  said:  "The  mere 
fact  that  a  person  has  a  ticket  and  intends 
to  take  a  train  does  not  create  the  relation 
of  carrier  and  passenger  since  it  is  furtlier 
necessary  that  he  be  at  some  place  under 
the  control  of  the  carrier  and  provided  for 
passengers.  So  long  as  a  person  merely  in- 
tends to  be  carried  but  has  not  reached  any 
place  provided  for  passengers  or  used  for 
their  accommodation,  he  is  not  a  passenger." 

In  Kidwell  v.  Chesapeake,  etc.  R.  Co.  71 
W.  Va.  664,  77  S.  E.  285,  43  L.R.A.(N.S.) 
999,  it  was  held  that  the  purchase  of  a  ticket 
was  not  alone  sufficient  to  make  a  person  a 
passenger.  It  appeared  that  the  plaintiff 
went  to  the  defendant's  platform,  near  its 
passenger  station,  for  the  purpose  of  pur- 
chasing from  incoming  excursionists  two  re- 
turn coupons,  entitling  him  and  his  mother 
to  passage  on  the  return  trip  of  the  excur- 
sion train  on  that  day,  intending  to  remain 
at  the  home  of  his  sister  until  the  departure 
of  the  excursion  train;  and,  while  still  on 
the  platform  of  defendant,  he  was  assaulted, 
arrested,  and  injured.  The  court  said :  "Un- 
der these  conditions,  this  court  is  of  opinion, 
and  holds,  that  the  plaintiff  was  not,  at  the 
time  and  place  of  assault,  a  passenger,  with- 
in the  legal  meaning  of  the  term,  and  there- 
fore not  entitled  to  that  degree  of  care  due 
from  a  carrier  to  a  passenger.  The  trial 
evidently  proceeded  upon  the  theory  that  the 
purchase  of  the  tickets  was  sufficient  to  con- 
stitute the  plaintiff  a  passenger,  and  hence 
to  require  the  carrier  to  afford  him  that  de- 
gree of  safety  and  security  imposed  by  law 
in  such  cases.  One  may  become  a  passenger 
without  a  ticket,  if  by  some  act  on  his  part 
he  places  himself  in  the  care  or  control  of 
the  carrier,  intending  in  good  faith  to  be- 
come a  passenger,  and  is  accepted  by  the  car- 
rier as  such,  although,  of  necessity,  the  ex- 
istence of  the  relation  is  commonly  to  be 
Implied  from  attending  circumstances." 


A  person  waiting  at  a  railroad  station  for 
an  unreasonable  time  before  the  arrival  of 
the  train  which  he  intends  to  take  is  not  a 
passenger.  See  Barnett  v.  Minneapolis,  etc. 
R.  Co.  123  Minn.  153,  143  X.  W.  263,  48 
L.R.A.  (N.S.)  262,  wherein  it  appeared  that 
the  plaintiff  went  to  a  station  at  10  p.  m. 
and  asked  for  a  ticket  to  his  intended  des- 
tination for  a  train  due  to  leave  at  3:55 
A.  M.  The  agent  told  him  to  come  and  buy 
it  later.  Plaintiff  thereupon  left  the  depot 
and  at  about  11:30  P.  m.  came  back.  He 
then  remained  at  the  station  until  the  train 
came,  purchasing  a  ticket  about  3  a.  m. 
There  was  no  heat  in  the  station,  and  illness 
ensued.  The  court  reversed  a  judgment  for 
the  defendant  directed  by .  the  trial  judge, 
saying:  "If  plaintiff  had  come  to  the  station 
at  the  time  he  bought  his  ticket,  this  question 
would  give  us  no  trouble.  It  would  then  be 
a  question  for  the  jury  whether  the  subse- 
quent exposure  caused  the  illness  that  fol- 
lowed. The  difficulty  arises  from  the  fact 
that  the  illness  followed  a  period  of  exposure 
for  the  first  part  of  which  defendant  was  not 
responsible,  and  for  the  latter  part  of  which 
a  jury  might  find  that  defendant  was  respon- 
sible." See  to  the  same  effect  Texas  Midland 
R.  Co.  V.  Griggs  (Tex.)  106  S.  W.  411.  See 
also  Widener  v.  Alabama  Great  Southern  R. 
Co.  194  Ala.  115,  69  So.  558. 

In  Hunt  V.  New  York,  etc.  R.  Co.  212  Mass. 
102,  98  N.  B.  787,  40  L.R.A.(N.S.)  778,  it 
was  held  that  under  an  act  of  the  legislature 
requiring  railroad  companies  to  use  the  sta- 
tion of  a  terminal  company,  the  rights  of  a 
passenger  did  not  accrue  to  one  having  a 
ticket  and  intending  to  board  the  train  of 
a  railroad  using  that  station,  earlier  than 
the  moment  when  standing  on  the  platform 
adjacent  to  the  train  the  ticket  holder  was 
about  to  step  on  the  train. 

In  Buman  v.  Michigan  Cent.  R.  Co.  168 
Mich.  651,  Ann.  Cas.  1913D  107,  134  X.  W. 
972,  the  court  said  that  a  man  who  intended 
to  become  a  passenger,  and  would  have  done 
so  except  for  trouble  which  he  had  with  a 
policeman  in  the  station,  and  who  was  not 
sold  a  ticket,  was  not  a  passenger.  So  in 
Todd  V.  Louisville,  etc.  R.  Co.  274  III.  201, 
113  N.  £.  95,  it  was  held  that  a  person  doe.s 
not  become  a  passenger  until  he  puts  himself 
in  charge  of,  and  has  been  expressly  or  im- 
pliedly received  as  such  by,  the  carrier.  It 
appeared  that  the  plaintiff's  intestate  who 
was  apparently  intoxicated  was  killed  while 
endeavoring  to  board  a  train  over  the  objec* 
tion  of  a  porter  of  the  company.  The  court 
said:  "Tlie  general  rule  is  that  a  common 
carrier  is  bound  to  accept  as  passengers  all 
persons  offering  themselves  at  the  proper 
time  and  in  the  proper  manner  and  who  are 
willing  to  pay  regular  fare.  But  this  rule 
is  not  without  limitations.  There  are  cases 
in  which  a  railroad  company  may  rightfully 
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refuse  to  accept  persons  as  passengers.  The 
carrier  is  not  bound  to  accept  one  who  is 
intoxicated  to  such  an  extent  as  to  render  it 
probable  that  he  would  be  disagreeable  or 
annoying  or  would  substantially  interfere 
with  the  comfort  of  other  passengers." 

In  the  reported  case  it  is  held  that  a  person 
attempting  to  board  a  moving  train  is  not  a 
passenger. 

On  Street  or  Interurl}an  Railtoay, 

An  intending  passenger  on  an  inter  urban 
or  a  street  railway  becomes  such  when,  in 
good  faith  intending  to  take  passage  thereon, 
he  places  himself  at  a  usual  stopping  place 
and,  either  by  his  position  or  in  some  other 
recognized  manner,  signals  the  car  to  stop 
and  the  signal  is  responded  to  by  the  check- 
ing of  the  car.  Xilson  v.  Oakland  Traction 
Co.  10  Cal.  App.  103,  101  Pac.  413;  Great 
Falls,  etc.  R.  Co.  v.  Hammerly,  40  App.  Caa. 
(D.  C.)  106;  Peterson  v.  Elgin,  etc.  Traction 
Co.  238  111.  403,  87  N.  E.  345,  affirming  142 
111.  App.  34:  Klinck  v.  Chicago  City  R.  Co. 
262  111.  280,  Ann.  Cas.  lOlSB  177,  104  N.  E. 
669,  52  L.R.A.(X.S.)  70,  affirming  177  111. 
App.  165;  Isbitz  v.  Chicago  City  R.  Co.  192 
111.  App.  487;  Neely  v.  Louisville,  etc.  Trac- 
tion Co.  53  Ind.  App.  659,  102  N.  E.  455; 
Mishler  v.  Chicago,  etc.  R.  Co.  (Ind.)  Ill 
X.  E.  460,  rehearing  denied  113  N.  E.  310; 
Lock  wood  V.  Boston  El.  R.  Co.  200  Mass.  537, 
86  N.  E.  934,  22  L.R.A.(N.S.)  488;  Marshall 
V.  Boston  El.  R.  Co.  203  Mass.  40,  88  N.  E. 
1094;  Carter  v.  Boston,  etc.  St.  R.  Co.  205 
Mass.  21,  91  N.  E.  142;  Wheeler  v  Boston 
El.  R.  Co.  220  Mass.  298,  107  N.  E.  938; 
Benjamin  v.  Metropolitan  St.  R.  Co.  245  Mo. 
598,  151  S.  W.  91;  Xolan  v.  Metropolitan  St. 
R.  Co.  250  Mo.  602,  157  S.  W.  637;  Conway 
V.  Metropolitan  St.  R.  Co.  161  Mo.  App.  81, 
142  S.  W.  1101:  Palfrey  v.  United  Rys.  Co. 
162  Mo.  App.  470,  142  S.  W.  773.  See  also 
Mishler  v.  Chicago,  etc.  R!  Co.  (Ind.)  Ill 
X.  E.  460,  rehearing  denied  113  X.  E.  310; 
Zurcher  v.  Portland  R.  etc.  Co.  64  Ore.  217, 
129  Pac.  126;  Citizens'  R.  Co.  v.  Farley 
(Tex.)  136  S.  W.  94.  Thws  in  Xilson  v. 
Oakland  Traction  Co.  supra.  It  appeared  that 
the  plaintiff  was  at  a  regular  stopping  place 
and  that  in  response  to  his  signal  the  car 
was  brought  virtually  to  a  standstill,  and 
the  plaintiff  was  in  the  ax^t  of  boarding  same 
when  it  was  started  suddenly,  throwing  him 
violently  to  the  ground.  It  was  held  that 
the  relation  of  carrier  and  passenger  existed. 
The  court  said:  "By  clear  intendment  and 
reasonable  construction  we  find  in  the  com- 
plaint a  case  presented  therefor  of  the  plain- 
tiff at  the  place  where  he  should  be  signaling 
the  motorman  of  a  regular  passenger  car  to 
stop  in  order  that  said  plaintiff  may  take 
passage.     In  response  to  the  signal,  the  car 


is  brought  virtually  to  a  standstill,  and  the 
plaintiff  is  in  the  act  of  boarding  the  same. 
There  is  thus  revealed  the  relation  of  carrier 
and  passenger  and  the  corresponding  obliga- 
tions growing  out  of  this  relation." 

In  Fields  v.  Metropolitan  St.  R.  Co.  169 
Mo.  App.  624,  155  S.  W.  845,  the  court  said : 
''When  a  street  car  stops  at  a  regular  stop- 
ping place,  the  company  impliedly  extends  au 
invitation  to  persons  waiting  there  to  enter 
the  car  and  become  passengers,  and  the  rela- 
tion of  carrier  and  passenger  begins  at  the 
time  such  person,  with  the  purpose  of  becom- 
ing a  passenger,  evinces  by  appropriate  ac- 
tion his  acceptance  of  the  invitation." 

In  Palfrey  v.  United  Rys.  Co.  162  Mo.  App. 
470,  142  S.  W.  773,  it  appeared  that  the 
plaintiff  signaled  a  street  car  as  it  ap- 
proached, and  that,  in  response  to  the  signal, 
the  car  immediatelv  slowed  down  **until  it 
practically  stopped"  at  its  usual  stopping 
place  and  thus  invited  him  to  board  it.  The 
court  said  that  the  jury  could  find  that  this 
created  the  relation  of  passenger  and  carrier 
between  the  plaintiff  and  the  defendant. 

So  in  Carter  v.  Boston,  etc.  St.  R.  Co.  205 
Mass.  21,  91  N.  E.  142,  it  appeared  that  a 
car  had  come  to  a  stop  at  a  usual  stopping 
place  at  the  signal  of  the  plaintiff,  and  that 
when  the  accident  occurred  to  him  he  was  in 
the  act  of  entering  the  car,  with  his  foot  on 
the  step,  without  any  objection  or  warning 
from  the  conductor  who  was  standing  in  the 
doorwav.  The  court  said:  "This  evidence, 
if  believed,  warranted  a  finding  that  the 
plaintiff  was  a  passenger  when  injured." 

Likewise  in  Lockwood  v.  Boston  El.  R.  Co. 
200  Mass.  537,  86  N.  E.  934,  22  L.R.A.(NJS.| 
4S8,  it  appeared  that  the  plaintiff  desiring  to 
l)ecome  a  passenger  signalled  an  open  car  and 
in  response,  the  motorman  having  inclined 
his  head,  started  from  the  sidewalk  and  when 
it  stopped  boarded  the  car  with  the  knowl- 
edge of  the  conductor.  He  had  reached  and 
was  standing  on  the  running  board,  on  his 
way  to  a  seat,  at  the  time  he  was  injured. 
The  court  said  that  the  relation  of  passenger 
and  carrier  had  been  established.  CompoM-e 
Lauchtamacher  v.  Boston  £1.  R.  Co.  214 
Mass.  103,  100  N.  E.  1068. 

In  Marshall  v.  Boston  EI.  R.  Co.  203  Mass. 
40,  88  X.  E.  1094,  it  appeared  that  the  plain- 
tiff's intestate  was  stepping  on  the  car,  which 
had  stopped,  or  almost  stopped,  at  a  custo- 
mary place.  The  court,  holding  that  the  jury 
could  have  found  that  the  intestate  had  be- 
come a  passenger,  said:  "If  a  street  car 
stops,  or  even  comes  almost  to  a  stop,  at  the 
usual  plaee  where  it  stops  to  take  up  pas- 
sengers, an  invitation  is  extended  to  become 
a  passenger." 

In  Dixon  r.  Great  Falls,  etc.  R.  Co.  38 
App.  Cas.  (D.  C.)  591,  the  court,  saying  that 
they  could  perceive  no  difference  between  the 


KENTUCKY  HIGHLANDS  R.  CO.  ▼.  CREAL. 

166  Ky.  469, 


1211 


liability  of  a  trolley  line  company  operating 
its  cars  through  the  country  and  that  of  a 
company  operating  a  steam  railroad,  held 
that  persons  assembling  in  the  building,  on. 
the  ground,  or  on  the  platform  at  a  point 
fixed  by  an  electric  railway  company  for  re- 
ceiving passengers,  were  at  the  company's 
station,  and  were  passengers  within  the 
meaning  of  the  law.  See  to  the  same  effect 
Dixon  V.  Great  Falls,  etc.  R.  Co.  38  App. 
€as.  (D.  G.)  598;  Mitchell  r,  Augusta,  etc. 
R.  Co.  87  S.  C.  375,  69  S.  E.  664,  31  L.R.A. 
(X.S.)  442.  So  in  Evansville  Rys.  Co.  v. 
Miller  (Ind.)  Ill  N.  E.  1031,  the  court  said: 
"One  who  is  upon  a  station  platform  imme- 
diately before  the  arrival  of  a  car,  awaiting 
the  arrival  thereof  with  the  intention  of  be- 
coming a  passenger  thereon,  is  a  prospective 
passenger,  to  whom  the  carrier  operating 
such  car  owes  the  duty  of  ordinary  care." 

In  Messenger  v.  Valley  City  St.  etc.  R.  Co. 
21  N.  D.  82,  128  N.  W.  1023,  32  L.R.A.(N.S.) 
881,  the  court  said  that  the  rule  was  well  sus- 
tained that  a  person  became  a  passenger 
when,  with  the  intent  to  take  passage  and 
with  the  express  or  implied  consent  of  the 
carrier,  he  placed  himself  in  such  a  situation 
as  to  avail  himself  of  the  carrier's  facilities 
for  transportation. 

In  Geiger  v.  Pittsburgh  Rys.  Co.  247  Pa. 
St.  287,  93  Atl.  342,  it  was  held  that  in  order 
to  constitute  one  a  passenger  there  must  be 
not  only  a  bona  fide  intention  to  become 
such,  but  there  must  be  an  acceptance  of 
him  as  such,  by  the  carrier. 

In  Welsh  v.  Concord,  etc.  R.  Co.  223  Mass. 
184,  111  N.  E.  603,  wherein  it  appeared  that 
the  plaintiff's  intestate  was  running  in  the 
direction  of  a  stopping  place  waving  her 
arms  in  the  direction  of  a  car  to  stop  it  when 
she  went  on  the  track  and  was  struck  by  the 
car,  the  court  said  that  she  was  not  a  pas- 
senger and  did  not  become  entitled  to  the 
rights  of  one  by  signalling  the  car. 

In  Nuttall  V.  Worcester  Consol.  St.  R.  Co. 
225  Mass.  167,  114  N.  E.  291,  the  court  said: 
*1t  is  .  .  .  well  settled  that  a  carrier  is 
not  liable  for  injuries  to  a  person  who  at- 
tempts to  board  a  car  at  a  place  other  than 
the  usual  stopping  place,  in  the  absence  of 
any  invitation  from  the  agents  of  the  car- 
rier; and  when  they  did  not  see  him,  or  were 
not  chargeable  with  knowledge  of  his  pres- 


ence. 


» 


In  Mathews  v.  Metropolitan  St.  R.  Co.  156 
Mo.  App.  715,  137  S.  W.  1003,  it  was  held 
that  an  attempt  to  board  a  car  after  it  had 
left  the  usual  stopping  place,  and  was  start- 
ing up  an  incline,  did  not  create  the  rela- 
tionship of  passenger  and  carrier.  The  court 
said:  ''While  the  attempt  of  Mathews  to 
board  the  car  under  conditions  fraught  with 
such  great  danger  may  be  construed  as  an 
offer  to  become  a  passenger,  there  was  no  act 
of  defendant  on  which  an  implied  acceptance 


of  the  offer  could  be  predicated  and,  conse- 
quently, it  cannot  be  said  that  any  sort  of 
invitation  was  extended  by  defendant  to 
Mathews  to  board  the  car.  In  the  absence 
of  such  invitation  Matiiews  did  not  become  a 
passenger,  and  defendant  owed  him  no  other 
duty  than  that  of  using  ordinary  care  to 
avoid  injuring  him  after  it  discovered  or 
should  have  known  that,  voluntarily  and  un- 
invited, he  had  placed  himself  on  the  car  in 
a  position  of  danger." 

In  Lauchtamacher  v.  Boston  El.  R.  214 
Mass.  103,  100  N.  £.  1068,  wherein  it  ap- 
peared that  a  car  had  been  momentarily 
stopped  not  for  the  reception  of  passengers, 
but  to  await  the  passage  of  a  team,  and 
until  the  plaintiff  reached  and  attempted  to 
board  the  car  there  was  no  outward  manifes- 
tation of  his  intention  to  become  a  passenger, 
the  court  said  that  the  evidence  did  not  war- 
rant the  jury  in  finding  that  the  plaintiff  had 
become  a  passenger.  Compare  Lockwood  v. 
Boston  £1.  R.  Co.  200  Maas.  537,  86  N.  £. 
934,  22  L.R.A.(N.S.)   488. 

So  in  Jaquette  v.  Capital  Traction  Co.  34 
App.  Caa.  (D.  C.)  41,  it  appeared  that  at 
the  time  of  the  accident  a  car  was  standing 
still  on  the  track  of  the  appellee  company  in 
one  of  the  streets  of  the  city,  with  a  fender 
suspended  in  front,  according  to  the  common 
and  ordinary  custom  of  using  fenders  on 
street  cars  in  the  city  of  Washington;  that 
the  fender  was  not  defective  or  defectively 
adjusted;  that  it  was  one  of  the  kind  au- 
thorized and  required  to  be  used  by  the  ap- 
pellee on  its  cars  by  the  police  regulations 
of  the  city;  that,  when  the  plaintiff's  intes*- 
tate  was  approaching  to  take  passage  on  the 
car,  the  conductor  signaled  the  motorman  to 
start,  but  the  motorman  held  the  train,  and 
the  plaintiff's  intestate,  in  attempting  to 
pass  in  front  of  the  car,  tripped  on  the  fen- 
der and  fell  receiving  the  injuries  from  which 
he  shortly  thereafter  died.  Afiirming  a  judg- 
ment for  the  defendant  the  court  said  that 
the  deceased  had  not  become  a  passenger 
within  the  rule  governing  street  cars  that 
when  there  haa  been  an  invitation  on  the 
part  of  the  carrier,  by  stopping  for  the  recep- 
tion of  a  passenger,  any  person  actually  tak- 
ing hold  of  the  car  and  beginning  to  enter 
it  is  a  passenger. 

In  Dunn  v.  Puget  Sound  Traction,  etc.  Co. 
89  Wash.  36,  153  Pac.  1059,  the  court  said 
that  it  was  error  for  the  trial  court  to  in- 
struct the  jury  that  in  law  one  became  a 
passenger  on  a  street  car  when  he  approached 
the  car  in  such  a  way  or  manner  that  the 
conductor,  in  the  exercise  of  reasonable  care, 
should  ascertain  that  he  intended  to  board  it. 

On  Elevated  Railway  or  Subway. 

In  Lapin  v.  Northwestern  El,  R.  Co.  162 
111.  App.  296,  the  court  said :     "A  party  upon 
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the  platform  of  an  elevated  railroad  station, 
with  the  knowledge  of  the  company  that  he 
intends  to  take  a  train,  is  a  passenger  when 
approaching  the  train  to  board  it." 

In  Craft  v.  Boston  El.  R.  Co.  211  Maas. 
374,  97  N.  E.  610,  39  L.R.A.(N.S.)  878,  it 
appeared  that  a  car  was  standing  for  the 
reception  of  passengers  and  that  in  attempt- 
ing to  board  it  the  plaintiff  had  so  far  en- 
tered it  that  her  head,  one  shoulder,  part 
of  her  body  and  one  leg  were  on  the  inside. 
The  court  said  that  the  defendant  owed  to 
her  the  duty  of  a  common  carrier  to  a  pas- 
senger. 

But  in  Speaks  v.  Metropolitan  St.  R.  Co. 
179  Mo.  App.  311,  166  S.  W.  864,  it  appeared 
that  there  was  a  rule  forbidding  passengers 
from  boarding  the  car  while  in  motion,  and 
that  the  warning  not  to  do  so  was  painted 
in  large  letters  on  a  sign  at  the  very  point 
where  the  plaintiff's  intestate  attempted  to 
board  the  car.  Holding  that  the  deceased 
had  not  become  a  passenger  the  court  said: 
''It  was  not  necessary  to  bring  home  to  the 
deceased  actua.l  knowledge  of  the  rule  if  the 
rule  is  so  conspicuously  posted  as  to  lead  to 
the  reasonable  inference  that  notice  was  given 
of  its  existence.  .  .  .  The  brothers  also 
testified  that  deceased  had  ridden  to  and 
from  his  work  over  this  line  for  six  years, 
and  he  was  undoubtedly  familiar  with  the 
elevated  platform  and  railway.  There  is, 
therefore,  nothing  in  the  testimony  tending 
to  show  an  invitation  on  the  part  of  the 
company  to  deceased  to  board  the  car,  and 
no  waiver  of  the  rule  against  boarding  it 
while  in  motion,  consequently  the  relation  of 
passenger  and  carrier  did  not  come  into  ex- 
istence." 

In  Horgan  v.  Boston  El.  R.  Co.  208  Mass. 
287,  94  X.  E.  386,  the  court  said  that  a 
person  who  entered  the  subway  station  of 
the  defendant,  and  paid  his  fare  with  the 
intention  of  becoming  a  passenger,  was  law- 
fully on  the  premises,  and  if,  while  passing 
through  the  turnstile  to  take  a  car,  the  de- 
fendant's servants  unlawfully  molested  him 
by  physical  restraint,  the  defendant  was  re- 
sponsible for  the  injury. 


v. 
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Tennessee  Supreme  Court — October  8,  1915. 


133  Tenn,  1;  179  S.  W.  375. 


Ezeontora  and  AdB&inistrators  ^ 
Power  to  Appoint  —  Assets  witkia. 
Jurisdiotion  —  Bight  of  Action  for 
Death  by  Wronsfnl  Act. 

Under  Shannon's  Code,  §  3935,  providing 
that  letters  of  administration  may  be  granted 
upon  the  estate  of  a  nonresident  by  the  coun- 
ty court  of  any  county  where  deceased  h.ad 
any  goods,  chattels,  or  assets  or  any  estate,, 
real  or  personal,  at  the  time  of  his  death,  or 
where  the  same  may  be  when  the  letters  are 
applied  for,  or  where  any  suit  is  to  be 
brought,  prosecuted,  or  defended  in  which  the 
estate  is  interested,  an  administrator  may  be 
appointed  in  the  county  in  which  the  dece- 
dent was  wrongfully  killed,  though  the  cause 
of  action  for  the  wrongful  death  is  the  only 
asset  in  the  county,  and  there  are  no  tech- 
nical assets.  Since  the  word  ''chattels"  in- 
cludes not  only  personal  property  in  posses- 
sion, but  choses  in  action,  the  term  "goods 
and  chattels"  is  of  Very  wide  signification, 
and  includes  choses  in  action.  The  term 
'^choses  in  action"  includes  rights  of  action 
for  tort.  Tlie  word  ^'assets,"  as  used  in  the 
administration  statutes,  though  usually 
meaning  items  subject  to  payment  of  the 
debts  of  the  decedent,  is  not  wholly  limited 
to  this  meaning,  but  has  been  applied  to 
money  collected  by  an  administrator  as  dam- 
ages for  wrongful  killing  of  an  intestate. 
The  word  "estate,"  though  in  its  primary  and 
technical  sense  referring  only  to  an  interest 
in  land,  as  used  with  reference  to  a  decedent*s 
property,  has  acquired  a  wider  application  in 
a  popular  sense  and  refers  to  the  entire  mass 
of  decedent's  property,  both  real  and  per- 
sonal, while  the  words  "goods,  chattels,  or 
assets  or  anv  estate,  real  or  personal,"  in- 
clude every  kind  of  property  of  any  nature 
whatsoever,  and  are  not  limited  to  technical 
assets  subject  to  the  payment  of  debts. 

[See  note  at  end  of  this  case.] 

Same. 

The  word  "estate,"  as  used  in  Shannon's 
Code,  §  3935,  subd.  4,  authorizing  the  ap- 
pointment of  an  administrator  of  the  estate 
of  a  nonresident  in  any  county  where  any 
suit  is  to  be  brought,  prosecuted,  or  defended 
in  which  the  estate  is  interested,  means  the 
whole  lepal  entity  which  may  be  the  subject 
of  devolution  on  the  legatees,  devisees,  heirs, 
or  distributees  of  a  decedent,  under  the  laws 
of  a  state  or  government,  which,  under  such 
laws,  may  be  attacked  or  defended,  or  to 
obtain  which,  a  suit  nay  be  brought. 

[See  note  at  end  of  this  caae.] 
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DeatK  by  WroiLgfvl  A«t  —  Nature  of 
Cause  of  Aotion.. 

The  right  of  action  for  wrongful  death 
given  by  Shannon's  Code,  §  4025  et  seq.,  is 
that  which  the  deceas^ed  wofuld  have  had  if 
he  had  lived,  and  the  recovery  is  in  right  of 
the  deceased. 

Wliat  l4iw  Goveraa. 

A  riglit  of  action  for  wrongful  death  is 
governed  by  the  laws  of  the  state  where  the 
injury  occurred. 

[See  8  K.  C.  L.  tit.  Death,  p.  736.] 

Statutes  —  Constrains  Statutes  To* 
sether  ^  ProTisioas  Adopted  at  Dif- 
ferent Times. 

Though  the. substance  of  Shannon's  Code, 
§  3035,  relative  to  the  jurisdiction  to  appoint 
administrators  of  the  estates  of  nonresidents 
was  enacted  prior  to  the  Code  of  1858,  with 
which  the  right  of  action  for  wrongful  death 
originated,  it  having  been  made  a  part  of 
that  code  along  with  the  sections  giving  the 
right  of  action  for  wrongful  death,  they  must 
be  construed  together  as  if  they  had  orig- 
inated with  the  code,  as  that  code  was  a 
single  enactment. 

« 

Certiorari    to    Court    of    Civil    Appeals: 

Hicks,  Judge. 

Action  by  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Company,  plaintiff, 
against  Joseph  Sharp,  defendant.  Judgment 
for  plaintiff  in  County  Court.  Judgment 
affirmed  by  Court  of  Civil  Appeals.  Defend- 
ant bringa  certiorari.  The  facts  are  stated 
in  the  opinion.    Reversed. 

J5.  Q.  Foster  and  Pickle,  Turner  d  Kenner" 
ly  for  plaintiff. 

H,  M.  Carr  for  defendant. 

[4]  Neil,  C.  J. — This  case  was  originally 
brought  in  the  county  court  of  Scott  county 
to  revoke  the  letters  of  administration  pre- 
viously granted  to  petitioner  Joseph  Sharp, 
as  administrator  [5]  of  Charles  B.  Wilson. 
A  judgment  was  granted  in  the  county  court 
revoking  the  letters,  and  on  appeal  to  the 
circuit  court  this  judgment  was  affirmed,  and 
subsequently  on  appeal  to  the  court  of  civil 
appeals  was  there  again  affirmed.  The  case 
has  now  reached  us  in  regular  course  under 
the  writ  of  certiorari. 

The  ground  of  recall  in  the  several  courts 
was  that  the  decedent  was  a  nonresident  of 
this  St«te,  and  had  no  assets  in  Scott  county, 
and  the  county  court  was  therefore  without 
jurisdiction  to  grant  letters  of  administration 
upon  his  estate. 

Wilson  was  killed  in  Scott  county,  Ten- 
nessee, in  an  accident  on  the  line  of  the  de- 
fendant railway  company,  alleged  to  have 
been  due  to  the  negligence  of  the  railway 
company.  The  railway  company  is  a  corpora- 
tion of  the  State  of  Ohio.    It  is  alleged  that 


deceased  was  a  citizen  of  the  State  of  Ken- 
tucky. He  left  no  assets  or  property  in 
Scott  county  except  the  cause  of  action  aris- 
ing from  his  alleged  wrongful  death.  The 
action  of  the  court  of  civil  appeals  in  re- 
voking the  letters  is  assigned  as  error. 

The  question  is  whether  a  county  court  of 
this  State  has  jurisdiction  to  appoint  an  ad- 
ministrator for  the  estate  of  a  nonresident 
who  died  as  the  result  of  an  injury  which 
was  tortiously  inflicted  upon  him  in  the 
county  in  which  administration  is  sought, 
where  it  appears  the  decedent  left  no  other 
property  or  estate  in  that  county,  except  the 
right  of  action  for  the  wrongful  death. 

[6]  The  solution  of  this  question  depends 
upon  the  construction  of  section  3935  of 
Shannon's  Code  (Code  of  1858,  sec.  2203), 
which  reads  as  follows: 

'^Letters  testamentary  or  of  administration 
may  be  granted  upon  the  estate  of  a  person 
who  resided,  at  the  time  of  his  death,  in  some 
other  State  or  territory  of  the  Union,  or  in 
a  foreign  country,  by  the  county  court  of 
any  county  in  this  State: 

**{l)  Where  the  deceased  had  any  goods, 
chattels,  or  assets,  or  any  estate,  real  or 
personal,  at  the  time  of  his  death,  or  where 
the  same  may  be  when  said  letters  are  applied 
for. 

''(2)  Where  any  debtor  of  the  deceased  re- 
sides. 

''(3)  Where  any  debtor  of  a  debtor  of  the 
deceased  resides,  his  debt  being  unpaid  when 
the  application  is  made. 

''(4)  Where  any  suit  is  to  be  brought, 
prosecuted,  or  -defended,  in  which  said  estate 
is  interested." 

The  word  "chattels,"  used  in  the  first  sub- 
section, includes  not  only  personal  property 
in  possession,  but  choses  in  action.  Cyc.  Law 
Diet. 

In  Cyc.  the  word  '"chattels"  is  thus  de- 
fined: 

"Every  species  of  property,  movable  or 
immovable,  which  is  less  than  a  freehold." 
Volume  7,  p.  122. 

So  of  the  term  "goods  and  chattels."  This 
expression  is  of  very  wide  signification,  and, 
among  many  other  things,  includes  choses  in 
action  as  well  as  those  in  possession.  20  Cyc 
1268-1270.  The  term  "choses  in  action"  in- 
cludes rights  of  action  for  tort.  Cyclopedic 
[7]  Law  Diet.  149;  Pitts  v.  Curtis,  4  Ala 
350;  McKee  v.  Judd,  12  N.  Y.  622,  64  Am. 
Dec.  515. 

The  words  "assets,"  as  used  in  our  ad- 
ministration statutes,  usually  means  items 
subject  to  payment  of  the  debts  of  the  decad- 
ent. Agee  V.  Saunders,  127  Tenn.  680,  157 
8.  W.  64,  46  L.R.A.(N.S.)  788.  Still  it  is 
not  wholly  limited  to  this  meaning,  but  has 
been  applied  to  money  collected  by  an  ad- 
ministrator   as    damages    for    the    wrongful 
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killing  of  an  intestate,  since  the  administra- 
tor owes  a  duty  to  distributees  as  well  as  to 
creditors.  This  court  said  on  the  subject,  in 
Glass  V.  Howell,  2  Lea   (Tenn.)   60,  62: 

*'It  is  argued  that  the  right  of  action  for 
damages  resulting  in  the  death  of  an  intestate 
is  not  assets  with  which  an  administrator 
is  officially  chargeable.  But  this  is  directly 
in  conflict  with  the  statute  which  expressly 
provides  that  the  right  of  action  for  injuries 
resulting  in  death  shall  survive  and  pass  to 
the  personal  representative.  Code,  sec.  2291. 
It  is  true  he  mav  decline  to  sue,  in  which  case 
the  next  of  kin  may  use  his  name  by  giving 
security  for  costs.  Code,  sec.  2292.  The 
reason  is  that  there  may  be  no  assets  with 
which  to  pay  costs,  and  the  personal  repre- 
sentative may  decline  to  actively  proceed 
without  security,  and  as,  by  the  statute,  the 
recovery  inured  to  the  next  of  kin,  free  from 
the  claims  of  creditors,  the  next  of  kin  were 
authorized  to  sue  in  his  name,  upon  indemni- 
fying him  against  costs.  If  he  acted,  and 
received  the  fund,  it  would  undoubtedly  be 
as  administrator.*' 

[8]  Furthermore,  there  are  many  estates 
which  owe  no  debts,  and  still  it  is  proper  to 
have  an  administrator  to  take  charge  of  all 
of  the  personal  property,  realize  on  it,  and 
divide  the   proceeds  among  the  distributees. 

Of  the  word  "estate"  it  is  said: 

"While  in  its  primary  and  technical  sense 
the  term  estate  refers  only  to  an  interest  in 
land,  yet  by  common  usage  it  has  acquired 
a  much  wider  import  and  application,  being 
applied  to  personal  property  as  well  as  real- 
ty, and  in  its  most  extreme  sense  signifying 
everything  of  which  riches  or  fortune  may 
consist."     16  Cyc.  699,  600. 

In  the  notes  to  the  text  it  is  said: 

"The  word  'estate'  is  gemis  ^eneraZi««iffium 
and  includes  all  things  real  and  personal. 
Thornton  v.  Mulquinne,  12  la.  649,  79  Am. 
Dec.  648;  Bridgewater  v.  Bolton,  6  Mod.  106; 
1  Salk.  236;  O'Neil  v.  Carey,  8  U.  C.  C.  P. 
339." 

The  word  "estate,"  as  used  with  reference 
to  a  decedent's  property,  has  acquired  a  wider 
application  in  a  popular  sense  and  refers 
to  the  entire  mass  of  the  decedent's  property, 
both  real  and  personal.  Harrison  t.  Lanar, 
33  Ark.  824. 

Finally,  in  our  own  case  of  Gourley  ▼. 
Thompson,  2  Sneed  Tenn.  387,  393,  it  is 
said: 

*The  word  'estate,'  unqualified  or  unre- 
stricted, is  alwavs  construed  to  embrace  every 
description  of  property,  real,  personal,  and 
mixed." 

Taking  together  all  the  words  referred  to 
as  used  in  subsection  1,  viz.,  **good8,  chattels, 
or  assets,  or  any  [9]  estate  real  or  personal," 
we  think  it  was  the  intention  of  the  legisla- 
ture to  include  every  kind  of  property  of  any 
nature  whatsoever  and  that  they  cannot  be 


limited  merely  to  technical  assets  subject  to 
the  payment  of  debts. 

Subsection  4,  as  if  to  remove  any  ambiguity 
that  might  reside  in  the  very  extensive  ex- 
pressions already  referred  to,  specifies  that 
administration  may  be  had  in  any  county 
where  any  suit  is  to  be  brought,  prosecuted, 
or  defended  in  which  "said  estate"  is  inter- 
ested. By  the  word  "estate,'*  as  used  in  this 
latter  subsection,  is  meant  the  whole  legal 
entity  which  may  be  the  subject  of  devolution 
on  the  legatees,  devisees,  heirs,  or  distributees 
of  a  decedent  under  the  operation  of  the  laws 
of  a  State  or  government,  and  which,  under 
such  laws,  may  be  attacked  or  defended, 
through  forms  prescribed  by  law,  or  to  obtain 
which  a  ^suit  may  be  brought. 

We  think  there  is  no  doubt  that  the  right 
of  action  which  arose  in  the  present  case 
to  the  estate  of  W^ilson  by  reason  of  his  wrong- 
ful death  was  a  part  of  bis  estate,  and  that 
an  administrator  could  be  properly  appoint- 
ed in  Scott  county,  where  he  was  killed,  to 
recover  therefor.  It  has  been  abundantly 
held  in  this  State  that  the  right  of  action 
under  the  Code  sections  referred  to  is  that 
which  the  deceased  would  have  possessed  if 
he  had  lived,  and  the  recovery  is  in  right  of 
the  deceased.  Davidson  Benedict  Co.  v.  Sever- 
son,  109  Tenn.  572,  613-623,  72  S.  W.  967, 
inclusive,  and  cases  [10]  cited;  Stuber  v. 
Railroad,  113  Tenn.  305,  87  S.  W^  411. 

The  injury  having  occurred  in  this  State, 
the  right  of  action  would  be  governed  by  the 
laws  of  this  State.  The  universal  rule  is 
that  this  right  of  action  is  governed  by  the 
laws  oif  the  State  where  the  injury  occurred. 
Nashville,  etc.  R.  Co.  v.  Eakin,  6  Cold. 
(Tenn.)  682;  Nashville,  etc.  R.  Co.  r.  Spray- 
berry  9  Heisk.  (Tenn.)  852,  856;  8  Baxt. 
(Term.)  341,  36  Am.  Rep.  705;  Hobbs  v. 
Memphis,  etc.  R.  Co.  9  Heisk.  (Tenn.)  873: 
Nashville,  etc.  Ry.  v.  Foster,  10  Lea  (Tenn.) 
361;  Whitlow  V.  Nashville,  etc.  R.  Co.  114 
Tenn.  344,  84  S.  W.  618,  68  L.R.A.  503: 
Erickson  ▼.  Pacific  Coast  Steamship  Co.  96 
Fed.  80;  Cowen  v.  Ray,  108  Fed.  320,  47 
C.  C.  A.  352;  Van  Doren  v.  Pennsylvania 
R.  Co.  93  Fed.  260,  35  C.  C.  A.  282;  Leman 
V.  Baltimore,  etc.  R.  Co.  128  Fed.  191; 
Davidow  v.  Pennsylvania  R.  Co.  85  Fed.  943; 
In  re  Coe's  Estate,  130  la.  307,  106  N.  W. 
743,  4  L.R.A.(N.S.)  814,  114  Am,  St.  Rep. 
416,  8  Ann.  Cas.  148;  Louisville,  etc.  R,  Co. 
V.  Whitlow,  105  Ky.  1,  43  S.  W.  711,  41 
L.R.A.  614,  114  Ky.  470,  43  S.  W.  711,  41 
L.R.A.  614. 

If  not  permitted  to  be  sued  on  in  this 
State,  it  probably  could  not  be  made  the 
subject  of  an  action  anywhere,  because  each 
State  enforces  such  rights  of  action  accruing 
in  any  other  State  only  through  comity,  and 
when  the  State  in  which  the  injury  occurred 
does  not  recognize  it  as  giving  a  right  of 
action,  there  is  [11]  nothing  on  which  comity 
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could  rest.  We  should  then  have  the  singular 
result  that  the  estate  of  no  human  being 
killed  in  this  State  by  wrongful  act,  if  the 
person  was  a  nonresident  at  the  time  he  was 
killed,  could  enforce  a  right  of  action  against 
the  wrongdoer  anywhere  unless  the  deceased 
left  in  this  State  some  property  other  than 
the  right  of  action  for  this  wrongful  death. 
This  would  create  an  exception  to  our  statute 
allowing  recoveries  for  death  caused  by 
wrongful  act  not  warranted  by  anything  in 
the  statute  itself;  the  statute  being  general 
in  its  terms. 

That  statute  reads  as  follows: 

"4025.  The  right  of  action  which  a, person 
who  dies  from  injuries  received  from  another, 
or  whose  death  is  caused  by  the  wrongful  act, 
omission,  or  killing  by  another,  would  have 
had  against  the  wrongdoer  in  case  death  had 
not  ensued,  shall  not  abate  or  be  extinguished 
by  his  death,  but  shall  pass  to  his  widow, 
and,  in  case  there  is  no  widow,  to  his  chil- 
dren or  to  his  personal  representative,  for  the 
benefit  of  his  widow  or  next  of  kin,  free  from 
the  claims  of  creditors. 

"4026.  Tlie  action  may  be  instituted  by  the 
personal  representative  of  the  deceased;  but 
if  he  decline  it,  the  widow  and  children  of  the 
deceased  may,  without  the  consent  of  the  rep- 
resentative, use  his  name  in  bringing  and 
prosecuting  the  suit,  or  giving  bond  and  se- 
curity for  costs,  or  in  the  form  prescribed 
for  paupers.  The  personal  representative 
shall  not,  in  such  case,  be  responsible  for 
costs,  unless  he  sign  his  name  to  the  prose- 
cution bond. 

[12]  "4027.  Tlie  action  may  also  be  in- 
stituted by  the  widow  in  her  own  name,  or, 
if  tliere  be  no  widow,  by  the  children. 

"4028.  If  the  deceased  had  commenced  an 
action  before  his  death,  it  shall  proceed  with- 
out a  revivor.  The  damages  shall  go  to  the 
widow  and  next  of  kin,  free  from  the  claimH 
of  the  creditors  of  the  deceased,  to  be  distrib- 
uted as  personal  property." 

The  provisions  of  the  Code  of  1858  on  the 
subject  were  these: 

"2291.  The  right  of  action,  which  a  person 
who  dies  from  injuries  received  from  another, 
or  whose  death  is  caused  by  the  wrongful  act 
or  omission  of  another,  would  have  had 
against  the  wrongdoer,  in  case  death  had  not 
ensued,  shall  not  abate  or  be  extinguished  by 
his  death;  but  shall  pass  to  his  personal 
representative  for  the  benefit  of  his  widow 
and  next  of  kin,  free  from  the  claims  of  his 
creditors. 

"2292.  The  action  may  be  instituted  by  the 
personal  representative  of  the  deceased;  but 
if  he  decline  it,  the  widow  and  children  of 
the  deceased  mav,  without  the  consent  of 
the  representative,  use  his  name  in  bringing 
and  prosecuting  the  suit,  on  giving  bond  and 
security  for  costs,  or  in  the  form  prescribed 
for    paupers.      The    personal    representative 


shall  not  in  such  case  be  responsible  for  costs, 
imless  he  sign  his  name  to  the  prosecution 
bond. 

"2293.  If  the  deceased  had  commenced  an 
action  before  his  death,  it  shall  proceed  with- 
out a  revivor.  The  damages  shall  go  to  the 
widow  and  next  of  kin,  [13]  free  from  the 
claims  of  the  creditors  of  the  deceased,  to  be 
distributed  as  personal  property." 

In  1903  an  act  was  passed  (chapter  317) 
which  provided: 

"That  no  suit  now  pending  or  hereafter 
brought  for  personal  injuries  or  death  from 
wrongful  act  in  any  of  the  courts  of  this 
State,  whether  by  appeal  or  otherwise,  and 
whether  in  an  inferior  or  superior  court,  shall 
abate  or  be  abated,  because  or  on  account  of 
the  death  of  the  beneficiary  or  beneficiaries 
for  whose  use  and  benefit  said  suit  was 
brought,  and  that  such  suit  shall  be  pro- 
ceeded with  to  final  judgment,  as  though 
such  beneficiary  or  beneficiaries  had  not  died, 
for  the  use  and  benefit  of  the  heirs  at  law 
of  such  deceased  beneficiary." 

It  is  perceived  that  the  right  of  action 
given  is  general,  for  the  benefit  of  the  widow, 
children,  and  next  of  kin,  without  respect 
to  whether  residents  or  nonresidents.  Ac- 
cordingly it  has  been  held  that  a  widow  re- 
siding in  a  foreign  State  might  bring  her 
suit  in  this  State  to  recover  for  the  death 
of  her  husband  wrongfully  caused  here. 
Chesapeake,  etc.  R.  Co.  v.  Higgins,  1  Pick. 
(Tenn.)  620,  4  S.  W.  47.  But  the  right  of 
the  widow  and  children  to  sue  directly  was 
first  conferred  by  Acts  1871,  ch.  78,  sec.  2, 
embodied  in  Shannon's  Code,  sec.  4027.  Prior 
to  that  time,  under  the  sections  of  the  Code 
of  1858  quoted,  the  action  could  be  broughj: 
only  by  the  administrator.  Bledsoe  v.  Stokes, 
60  Tenn.  1  Baxt.  (Tenn.)  312,  314;  Flatley 
V.  Memphis,  etc.  R.  Co.  [14]  9  Heisk.  (Tenn.) 
230,  233,  234 ;  Traflford  v.  Adams  Express  Co. 
8  Lea  (Tenn.)  96,  99;  Loague  v.  Memphis, 
etc.  R.  Co.  91  Tenn.  468-460,  19  S.  W.  430; 
Holston  V.  Dayton  Coal,  etc.  CJo.  95  Tenn.  521, 
522  et  seq.  32  S.  W.  486.  If  plaintifi'^s  con- 
tention be  sound,  then  it  must  follow  that 
prior  to  the  act  of  1871  there  could  be  no 
recovery  at  all  for  the  wrongful  killing  of 
a  nonresident  in  this  State,  unless,  as  ap- 
peared in  Anderson  v.  Louisville,  etc.  R.  Co. 
128  Tenn.  244,  159  S.  W.  1086,  there  was 
found  on  his  body,  or  otherwise  in  some 
county  of  this  State,  some  personal  property, 
even  though  small  and  comparatively  incon- 
siderable, so  that  an  administrator  could  be 
appointed.  It  would  likewise  follow,  on  the 
same  theory,  that  after  the  act  of  1871,  a 
foreign  widow  and  children  could  sue  for 
the  injury,  but  in  case  there  were  neither 
widow  nor  children,  but  other  next  of  kin, 
these  latter  could  have  no  remedy,  because 
they  could  not  sue  without  an  administrator, 
and  none  could  be  appointed  here,  because  no 
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technical  assets  could  be  found  here;  that  is, 
no  property  subject  to  debts.  We  should  thus 
have  imported  into  the  statute,  by  construc- 
tion, the  new  and  important  condition  that, 
while  the  widow  and  cliildren  might  recover 
regardless  of  the  existence  of  technical  assets 
in  this  State,  there  could  be  no  recovery  for 
the  benefit  of  the  next  of  kin  other  than 
children,  unless  there  could  be  found  in  this 
State  at  least  a  few  dollars'  worth  of  prop- 
erty liable  for  debts.  A  theory  leading  to 
auch  a  result  cannot  be  sound. 

[15]  The  error  resides  in  the  assumption 
that  no  administrator  can  be  appointed  here 
unless  there  be  technical  assets.  This  theory 
ignores  the  fact  that  the  duty  of  taking  pos- 
session of  property,  realizing  on  it,  and  pay- 
ing to  distributees  rests  on  the  administrator 
as  well  as  the  payment  of  debts,  and  that 
this  duty  exists  even  though  there  be  no  debts. 
It  fails  to  accord  the  proper  meaning  to  the 
broad  terms  "goods"  and  "chattels,"  and  im- 
properly confines  the  term  "estate"  to  assets 
subject  to  the  payment  of  debts.  As  we  have 
already  shown,  the  term  "assets"  has  a  broad- 
er meaning  under  the  statute  we  are  consid- 
ering. 

We  are  referred  to  the  case  of  Louisville, 
etc.  R.  Co.  V.  Herb,  125  Tenn.  408,  143  8.  W. 
1138,  as  in  conflict  with  what  we  have  herein 
held.  That  case,  so  far  as  concerns  the  facts 
in  decision,  is  not  in  conflict,  since  it  appears 
that  the  injury  which  was  the  subject  of 
that  action  occurred  in  Kentucky.  However, 
the  construction  therein  given  to  Shannon's 
Code,  sec.  3935,  is  in  conflict  with  the  con- 
struction herein  given,  and  we  cannot  adhere 
to  it.  We  may  add  that  Louisville,  etc.  "R. 
Co.  V.  Herb,  is  in  conflict  with  two  prior 
decisions  of  this  court  concerning  the  right 
of  action  for  injuries  resulting  in  death  where 
the  injuries  occurred  in  a  foreign  State. 
Nashville,  etc.  Ry.  r.  Foster,  supra,  and  Whit- 
low V.  Nashville,  etc.  R.  Co.  supra.  These 
cases  are  not  referred  to  in  Louisville,  etc. 
R.  Co.  V.  Herb.  In  the  case  of  Nashville, 
etc.  Ry.  V.  Foster,  the  action  was  brought 
by  the  administrator.  It  does  not  appear 
from  the  opinions  in  the  cases  where  these 
administrators  were  appointed,  but  they  must 
have  been  appointed  in  some  [16]  county  in 
Tennessee,  since,  under  the  rule  well  estab- 
lished at  the  time  in  this  State,  a  foreign 
administrator  was  not  permitted  to  sue.  It 
does  not  distinctly  appear  in  the  Whitlow 
case  whether  plaintiff  was  the  administrator, 
but  it  is  to  be  inferred  from  the  Alabama 
statute  quoted  in  the  opinion  that  such  was 
the  case.  In  the  Sprayberry  case,  supra,  suit 
was  brought  by  a  husband  and  father  for  the 
wrongful  death  of  his  wife  and  children,  oc- 
curring in  the  State  of  Mississippi. 

The  three  cases  last  referred  to  are  in 
harmony  with  the  great  weight  of  authority 
elsewhere.     The  cases  are  so  numerous  that 


we  shall  not  attempt  to  cite  them.  The  rule 
is  practically  uniform  in  the  States  of  the 
Union  that  suits  will  be  entertained  on  rights 
of  action  for  wrongful  injuries  causing  death 
occurring  in  foreign  States  unless  the  statute;! 
of  the  foreign  States  are  penal  in  their  nature, 
or  contain  provisions  in  conflict  w^ith  the 
public  policy  of  the  State  in  w^hich  they  are 
sought  to  be  enforced.  In  some  of  the  States 
the  foreign  administrator  is  permitted  to 
sue,  but  generally  an  administrator  is  ap- 
pointed in  the  State  of  the  forum,  as  has 
always  been  the  practice  in  Tennessee. 

It  is  suggested  that  Shan.  Code,  sec.  393.~> 
(Code  of  1858,  sec.  2203),  copied  supra,  was 
taken  from  Acts  1831,  ch.  24,  and  Acts  1841- 
42,  ch.  69,  and  at  that  time  the  right  of  action 
for  personal  injuries  resulting  in  death  died 
with  the  injured  party,  and  therefore  they 
could  not  have  been  intended  to  cover  a  causi> 
of  action  such  as  that  sued  on  in  the  en^ 
before  us,  originating  [17]  with  the  Code 
of  1858,  and  that  for  this  reason  such  a  claim 
could  not  be  treated  as  assets.  The  argument 
is  not  sound.  It  is  true  the  substance  of  the 
section  was  in  the  original  acts  referred  to. 
but  this  section  was  made  a  part  of  the  Codt> 
of  1858,  along  with  the  sections  giving  the 
right  of  action  for  wrongful  death,  and  there- 
fore they  must  be  construed  together,  just  a» 
if  they  originated  with  the  Code.  The  whole 
Code  of  1858  was  itself  a  single  enactment, 
and  went  into  effect  as  a  whole  on  the  1st  dav 

w 

of  May,  1858.  The  title  and  enacting  clause 
are  as  follows: 

"An  act  io  revise  the  statutes  of  the  State 
of  Tennessee. 

"Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  the  general  stat- 
utes of  the  State  of  Tennessee  shall  be  as 
follows." 

Then  follows  the  whole  Code  as  one  act  or 
body  of  laws.  Chapman  v.  State,  2  Head 
(Tenn.)  36,  41;  Brien  v.  Robinson,  102  Tenn. 
157,  167,  52  S.  W.  802;  State  v.  Runnels,  92 
Tenn.  320,  323,  324,  21  S.  W.  665;  Nashville 
Trust  Co.  V.  Weaver,  102  Tenn.  66,  69,  50  S. 
W.  763;  Whitworth  v.  Hager,  124  Tenn.  3r>5, 
360,  140   S.  W.  205. 

"VMiile  the  court  will  presume,  in  doubtful 
cases,  that  it  was  not  the  intention  of  the 
compilers  of  the  Code  to  change,  but  only 
to  revise  or  compile,  the  old  statutes,  still, 
where  the  meaning  of  the  Code  is  clear,  by 
reason  of  its  express  terms,  or  as  a  matter 
of  necessary  implication,  its  provisions  ore 
the  law  of  the  State,  without  regard  to  the 
old  statutes  which  may  have  [18]  been  the 
basis  of  its  provisions,  and  which  it  in  express 
terms  repeals."  Padgett  v.  Ducktown,  Sul- 
phur, etc.  Iron  Co.  97  Tenn.  690,  694,  695,  37 
S.  W.  698. 

The  result  is  the  judgment  of  the  court  of 
civil  appeals  is  reversed. 


SHARP  y.  CINCINNATI,  ETC.  S.  CO. 
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Introductory, 

This  note  considers  the  question  whether 
a  right  of  action,  existing  within  the  jurisdic- 
tion in  favor  of  a  decedent's  estate  or  on 
account  of  his  death,  is  sufficieikt,  in  the 
absence  of  other  assets,  to  warrant  a  grant 
of  administration.  The  question  where  an 
action  for  death  by  wrongful  act  may  be 
brought  is  not  discussed;  and  cases  such  as 
Illinois  Cent.  R.  Co.  v.  Cragin,  71  111.  177, 
holding  that  the  cause  of  -  action  did  not 
exist  within  the  jurisdiction,  are  not  in- 
cluded. 

As  to  the  right  to  sue  in  one  jurisdiction 
on  a  cause  of  action  for  death  by  wrongful 
act  arising  in  another,  see  the  notes  to  Raisor 
V.  Chicago,  etc.  R.  Go.  2  Ann.  Cas.  802; 
Connor  v.  New  York,  etc.  R.  Co.  13  Ann. 
Cas.  1033;  and  Attrill  v.  Huntington,  14  Am. 
St.  Rep.  344. 

General  Rule, 

It  is  held  generally  that  a  right  of  action 
for  death  by  wrongful  act  existing  within  the 
jurisdiction  is  a  sufficient  property  right 
to  warrant  the  grant  of  administration. 

United  States. — De  Valle  Da  Costa  ▼. 
Southern  Pac.  Co.  160  Fed.  216;  Dodge  v. 
North  Hudson,  177  Fed.  986  (ancillary)  ;  Cor- 
nell Steamboat  Co.  v.  Fallon,  170  Fed.  293, 
102  C.  C.  A.  345;  Southern  Pac.  Co.  v.  De 
Valle  Da  Costa,  190  Fed.  689,  111  C.  C.  A. 
417.  See  also  Maysville  St.  R.  etc.  Co.  v. 
Marvin,  59  Fed.  91,  8  C.  C.  A.  21,  reversing 
49  Fed.  436. 

Alabama. — Reiter-Connolly  Mfg.  Co.  ▼. 
Hamlin,  144  Ala.  192,  40  So.  280. 

Connecticut. — Hartford,  etc.  R.  Co.  v.  An- 
drews, 36  Conn.  213    (ancillary). 

District  of  Columbia. — Washington  Asphalt 
Block,  etc.  Co.  v.  Mackey,  15  App.  Cas.  410; 
Western  Union  Tel.  Co.  v.  Lipscomb,  22  App. 
Cas.    (D.  C.)   104. 

Georgia. — See  Berry  v.  Van  Hise,  134  Ga. 
615,  68  S.  E.  423;  Durden  v.  Wright,  143 
Ga.  62,  84  S.  E.  125. 

Illinois. — Chicago,  etc.  R.  Co.  v.  Smith,  77 
111.  App.  492,  affirmed  180  111.  453,  54  N.  E. 
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ioxca, — ^Morris  v.  Chicago,  etc.  R.  Co.  65 
la.  727,  23  N.  W.  143,  54  Am.  Rep.  39;  In 
re  Stone,  145  N.  W.  903. 

Kentucky. — Brown  v.  Louisville,  etc.  R.  Co. 
97  Ky.  228,  30  S-  W.  639,  17  Ky.  L.  Rep. 
145.  See  also .  Austin  v.  Pittsburg,  etc.  R. 
Co.  122  Ky.  304,  91  S.  W.  742,  5  L.RJV.(N.S./ 
756.  Compare  Hall  v.  Louisville,  etc.  R.  Co. 
102  Ky.  480,  43  S.  W.  698,  80  Am.  St.  Rep. 
358,  19  Ky.  L.  Rep.  1529;  Turner  v.  Louis- 
ville, etc.  R,  Co.  110  Kjr.  879,  62  S.  W.  1025, 
23  Ky.  L.  Rep.  340. 

Michiffon. — Findlay  v.  Chicago,  etc  R.  Co. 
106  Mich.  700,  64  N.  W.  732.  See  also 
Merkle  v.  Bennington  Tp.  68  Mich.  133,  35 
N.  W.  846. 

Minnesota, — Hutchins  y.  St.  Paul,  etc.  R. 
Co.  44  Minn.  5,  46  N.  W.  79. 

Missouri. — Voris  v.  Chicago,  etc.  R.  Co. 
172  Mo.  App.  125,  157  S.  W.  835,  citing 
Williams  v.  Chicago,  etc.  R.  Co.  169  Mo.  App. 
468,  155  S.  \N.  64. 

Nebraska. — Missouri,  etc.  R.  Co.  v.  Bradley, 
51  Neb.  596,  71  N.  W.  283.  See  also  Missouri 
Pac.  R.  Co.  V.  Uwis,  24  Neb.  848,  40  N.  W. 
401,  2  L.R.A.  67. 

^orth  Carolina. — Vance  v.  Southern  R.  Co. 
138  N.  C.  460,  50  S.  E.  860;  Fann  v.  North 
Carolina  R.  Co.  155  N.  C.  136,  71  S.  E.  81. 

South  Carolina.—ln  re  Mayo,  60  S.  C.  401, 
38  S.  £.  634,  54  L.R.A.  660. 

Tennessee. — Howard  v.  Nashville,  etc.  R. 
Co.  133  Tenn.  19,  Ann.  Cas.  1917A  844,  179 
S.  W.  380,  L.R.A.1916B  794,  overruling  Louis- 
ville, etc.  R.  Co.  V.  Herb,  125  Tenn.  408,  143 
S.  W.  1138.    And  see  the  reported  case. 

Teaxw.^-Rivera  v,  Atchison,  etc.  R.  Co.  149 
S.  W.  223,  distinguishing  Cooper  v.  Gulf,  etc. 
R.  Co.  41  Tex.  Civ.  App.  596,  93  S.  W.  201 ; 
Gulf,  etc.  R.  Co.  v.  Beezley,  153  S.  W.  651; 
Eastern  R.  Co.  v.  Ellis,  153  S.  W.  701. 

Utah. — In  re  Lowham,  30  Utah  436,  85 
Pac.  445.  See  also  In  re  Tasanen,  25  Utah 
396,   71  Pac.  984. 

West  Virginia. — Richards  v.  Riverside  Iron 
Works,  56  W.  Va.  510,  49  8.  E.  437;  Fickei- 
sen  v.  Wheeling  Electrical  Co.  67  W.  Va.  335, 
67  S,  E.  788,  27  L.R.A.(N.vS.)    893. 

Likewise,  it  has  been  held  that  the  right 
of  action  in  a  pending  suit  for  personal  in- 
jury, surviving  the  d^ath  of  the  plaintiff,  is 
property  sufficient  to  support  a  grant  of  ad- 
ministration. Forrester  v.  Southern  Pac.  Co. 
36  Nev.  247,  134  Pac.  753,  36  Pac.  705,  48 
L.R.A.  (N.S. )  1;  St.  Louis  Southwestern  R. 
Co.  V.  Smltha  (Tex.)  190  S.  W.  237.  vSee 
also  Austin  v.  Pittsburg,  etc.  R.  Go?.  122  Ky. 
304,  91   S.  W.  742,  5  L.R.A. (N.S.)   756. 

In  Indiana  it  has  been  said:  "An  admin- 
istrator may  be  appointed  for  th^  purpose 
of  prosecuting  an  action  for  the  death  of 
one  caused  by  the  wrongful  act  or  omission 
of  another.  §  285  Burns  1914,  Acts  1899, 
p.  406;  Toledo,  etc.  R.  Co.  v.  Reeves  (1894) 
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8  Ind.  App.  667,  36  N.  E.  199.  And  the 
right  to  letters  of  administration  does  not 
depend  upon  the  existence  of  tangible  assets 
to  administer."  Meeker  ▼.  Bishop,  66  Ind. 
App.  455,  103  N.  E.  492,  105  N.  E.  644.  And 
it  has  been  held  that  one  petitioning  for  a 
grant  of  administration  on  the  estate  of  a 
deceased  inhabitant  makes  out  a  prima  facie 
case,  where  there  are  no  tangible  assets,  by 
showing  the  existence  of  a  cause  of  action 
for  death  by  wrongful  act,  although  the  stat- 
ute of  limitations  has  run  against  such  ac- 
tion, since  the  plea  of  the  statute  may  be 
waived.  Ex  p.  Jenkins,  2£f  Ind.  App.  532,  68 
N.  E.  660,  81  Am.  St.  Rep.  114.  But  in 
Jeffersonville  R.  Co.  v.  Swayne,  26  Ind.  477, 
it  was  held  that  a  right  of  action  for  death 
by  wrongful  act  does  not  constitute  -  assets 
within  the  meaning  of  the  statute  authoriz- 
ing the  grant  of  administration  in  the  county 
in  which  a  nonresident  leaves  assets. 

In  Kentucky  the  rule  as  to  the  grant  of 
administration  has  been  limited,  without  a 
specific  treatment  of  the  right  of  action  as 
an  asset,  as  follows:  "While  it  has  been 
settled  that  the  representative  of  a  resident 
of  Kentucky  negligently  killed  in  another 
state  may  bring  suit  in  Kentucky  under  the 
statute  of  the  foreign  state,  and  that  a  repre- 
sentative of  a  nonresident  of  Kentucky  neg- 
ligently killed  in  Kentucky  may  be  appointed 
in  the  county  in  which  the  injury  occurred, 
under  authority  of  the  necessary  implication 
of  the  statute  giving  the  right  of  action,  in 
our  opinion  the  doctrine  has  been  extended 
as  far  as  it  should  be,  and  we  do  not  believe 
tliat  it  was  intended  to  authorize  the  appoint- 
ment in  any  county  of  this  state,  through 
which  a  railroad  might  run,  of  an  adminis- 
trator of  a  nonresident  negligently  killed  in 
another  state,  for  the  sole  purpose  of  bring- 
ing suit  upon  a  cause  of  action  created  by  the 
statute  of  such  foreign  state,  although  o\ir 
statutes  show  legislation  of  a  kindred  nature." 
Hall  V.  Louisville,  etc  R.  Ck).  102  Ky.  480, 
43  S.  W.  698,  80  Am.  Rep.  358,  19  Ky. 
L.  Rep.  1629.  And  see  Turner  v.  Louisville, 
etc.  R.  Ck).  110  Ky.  879,  62  S.  W.  1025,  23 
Ky.  L.  Rep.  340; 

Basis  of  Rule, 

"When  it  was  provided  that  the  action 
should  be  brought  by  the  administrator,  it 
was  intended  that  he  should  be  appointed  by 
the  clerk  of  the  county  where  the  death  oc- 
curred, if  the  decedent  was  a  nonresident 
domiciled  in  another  state  and  without  assets 
situated  here;  otherwise,  the  statute  as  to 
such  nonresident  would  be  nugatory."  Vance 
V.  Southern  R.  Co.  138  N.  C.  460,  60  S.  E. 
860. 

"The  fact  that  the  statute  gives  such  a 
right  of  action  to  the  personal  representative, 


and  to  him  alone,  implies  the  right  to  ap- 
point, if  necessary,  an  administrator  to  en- 
force it;  and  where  'there  is  property  or  & 
fund  or  right  of  action  which  cannot  other- 
wise be  made  available,  it  is  competent  for 
the  probate  court  to  appoint  an  administra- 
tor for  the  sole  purpose  of  collecting  and  re- 
ceiving assets  which  will  not  be  general  as- 
sets of  the  estate  of  his  intestate  or  liable 
for  his  debts,  but  which  will  belong  to  par- 
ticular persons  who  by  law  or  by  contract 
with  the  deceased  will  be  entitled  thereto.  In 
such  case,  it  is  for  the  probate  court  to  de- 
termine whether  there  is  an  apparent  claim» 
a  bona  fide  intention  to  pursue  it,  and  that 
administration  is  necessary  to  its  pursuit. 
That  it  is  the  duty  of  the  probate  court  to 
appoint  under  such  circumstances  seems  to 
admit  of  no  doubt;  for  if  the  right  to  bring 
the  action  is  given  to  no  one  but  an  adminis- 
trator, the  refusal  to  appoint  one  would  rath- 
er render  the  statute  giving  the  remedy  nuga- 
tory." Richards  v.  Riverside  Iron  Works,  56 
W.  Va.   610,  49  S.  E.  437. 

The  ground  of  the  rule  was  discussed  in 
Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190 
Fed.  689,  111  C.  C.  A.  417,  as  follows:  "The 
right  to  administration  is  recognized  when- 
ever there  are  assets  within  the  jurisdiction. 
Is  a  death  claim  assets  for  the  purpose  of 
the  appointment  of  an  administrator?  The 
enactment  of  a  statute  giving  an  acl^on  for 
death,  and  requiring  that  it  shall  be  brought 
by  a  personal  representative,  we  think  should 
be  regarded  as  a  conclusive  recognition  of 
the  right  of  administration  to  enforce  such 
a  claim.  If  a  statate  designates  the  personal 
representative  of  the  deceased  as  the  proper 
plaintiff,  to  limit  the  right  to  cases  in  which 
the  deceased  left  assets  other  than  the  right 
of  action  would  introduce  an  unreasonable 
and  arbitrary  distinction.  To  hold  that  suit 
might  be  brought  in  the  state  of  Massachu- 
setts for  causing  death  if  the  deceased  left 
property  in  the  state,  but  that  it  could  not 
be  brought  if  he  had  no  property,  would  be 
to  make  a  distinction  in  favor  of  persons  who 
have  estates  against  persons  who  have  no 
estates — to  deny  the  remedy  to  those  moi^t 
in  need  of  it.  .  .  .  Tlie  learned  circuit 
judge  dismissed  the  contention  that  there 
were  no  assets  in  this  jurisdiction,  as  too  arti- 
ficial. 'It  is  enough  that  assets  and  appoint- 
ment came  into  being  at  the  same  moment.* 
This  is  criticised  on  the  ground  that  assets 
of  the  estate  of  the  deceased  do  not  come 
into  being  at  all.  Stewart  v.  Baltimore,  etc. 
R.  Co.  168  U.  S.  446,  18  S.  Ct.  105,  42  U.  S. 
(L.  ed.)  537,  is  cited  to  show  that  the  dam- 
ages are  not  part  of  the  estate  of  the  de- 
ceased. This  was  said,  however,  in  connec- 
tion with  the  proposition  that  the  plaintiff 
was  simply  a  nominal  plaintiff.  While  under 
certain  statutes  it  may  be  said  that  there 
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•mre  no  assetfl  of  the  estate  of  the  decedent 
subject  to  the  claims  of  the  general  creditors 
of  a  decedent's  estate,  yet  it  should  be  recog- 
nized that  the  defendant's  liability  arises  out 
of  its  nrrong  to  the  deceased,  and  that  the 
right  of  the  beneficiaries  is  derivative  from 
the  right  of  the  deceased.  The  provision 
which  makes  a  legal  representative  the  prop- 
er plaintiff  to  enforce  the  liability  is  a  recog- 
nition that  the  statute  is  based  upon  the 
rights  of  the  deceased,  and  that  the  rule 
of  the  common  law,  which  forbade  an  action 
if  death  ensued,  being  annulled,  the  right 
of  the  deceased  remains  to  be  enforced  by 
his  personal  representative  even  though  the 
statute  provides  a  particular  mode  of  dis- 
tribution different  from  that  of  ordinary  ad- 
ministration. To  say  that  a  reasonable  com- 
pensation for  his  wrongful  death  is  not  to  be 
regarded  as  assets  for  the  purpose  of  obtain- 
ing administration  is  to  afford  a  basis  for 
technical  objections  which  ignore  the  nature 
of  the  decedent's  right  and  the  principle  of 
justice  upon  which  such  a  statute  is  founded. 
In  order  that  property  be  assets  of  an  estate, 
it  is  not  necessary  that  it  follow  the  ordinary 
rules  of  distribution.  In  Blagge  v.  Balch, 
162  U.  S.  439-463,  16  S.  Ct.  853,  858,  40 
U.  S.  (L.  ed.)  1032,  Chief  Justice  Fuller  ob- 
served: 'It  often  happens  that  administra- 
tors receive  money  which  is  not  to  be  admin- 
istered as  part  of  the  general  assets,  but  is 
to  be  distributed  in  a  particular  way.'  The 
reasoning  of  the  opinions  in  Sargent  v.  Sar- 
gent, 168  Mass.  420,  47  N.  E.  121,  and  Walsh 
V.  Boston,  etc.  R.  Co.  201  Mass.  527-533,  88 
X.  E.  12,  supports  the  view  that  the  value 
of  a  man's  life  to  his  wife  or  next  of  kin 
constitutes,  with  a  certain  limitation  as  to 
the  amount,  a  part  of  his  estate  which  he 
leaves  behind  him  to  be  administered  by  his 
personal  representative.  When  the  statutes 
of  a  state  provide  that  an  action  for  causing 
death  may  be  brought  by  a  personal  represent- 
ative for  the  benefit  of  the  next  of  kin,  we 
think  it  follows  that  there  arises  a  right  to 
the  appointment  of  a  personal  representative 
on  this  ground  alone  (see  Sargent  v.  Sargent, 
168  Mass.  420,  47  X.  £.  121) ;  otherv^ise,  as 
we  have  said,  an  unjust  discrimination  would 
follow.  If  in  such  state  a  similar  right  of 
action  arising  under  the  laws  of  another  state 
will  be  enforced,  we  see  no  reason  why  the 
liability  of  the  defendant  in  its  jurisdiction 
should  not  be  regarded  as  a  proper  basis  for 
probate  jurisdiction  and  the  grant  of  letters 
of  administration." 

In  Washington  Asphalt  Block,  etc.  Co.  y. 
Mackey,  15  App.  Cas.  (D.  C.)  410,  the  court 
said:  "It  is  true,  the  damages  that  are 
recoverable  in  such  case  as  this  may  not  be 
assets  of  the  estate  of  the  deceased,  in  any 
proper  sense  of  the  term.  But  the  recovery, 
whatever  it  may  be,  is  distributable  to  the 


family  of  the  deoeased,  according  to  the  pro- 
visions of  the  statute  of  distributions  for  in- 
testate's personal  estate.  If,  however,  as 
seems  to  be  the  case,  the  recovery  be  had  by 
the  administrator  simply  as  a  nominal  plain- 
tiff, the  statute  confers  the  right  to  recover 
for  the  use  of  the  beneficiaries  designated,  and 
the  giving  of  such  right  to  sue  would  seem 
necessarily  to  imply  the  right  in  the  probate 
court  to  grant  letters  of  administration  to 
enforce  the  right  conferred  by  the  statute. 
Otherwise  those  most  in  need  of  the  benefit 
of  the  remedy  afforded  by  the  statute  might 
be  wholly  denied  the  right  of  recovery  for  the 
want  of  a  nominal  plaintiff  to  sue,  however 
just  their  claim,  or  however  flagrant  might  be 
the  circumstances  of  their  case.  We  think 
such  construction  ought  to  be  placed  upon 
the  statute  as  will  preserve  the  right  con- 
ferred thereby,  and  which  will  promote  the 
policy  of  the  statute,  and  not  defeat  it." 

Illustrative  Applications, 

Undsk  State  Statuhl 

The  Kentucky  statute  was  construed  in 
Southern  Pac.  R.  Co.  v.  DeValle  Da  Costa,. 
190  Fed.  689,  111  C.  C.  A.  417,  wherein  it  was 
said:  *'In  the  present  case,  ...  we  are 
dealing  with  a  statute  providing  that  the 
administrator  is  to  recover  money  and  apply 
it  in  part  to  the  purposes  of  the  estate  of  thfr 
decedent.  He  is  to  receive  assets  of  the  estate 
'  of  the  decedent,  using  those  terms  in  the 
strictest  sense.  By  the  statute  of  Kentucky 
it  is  provided  that  the  amount  recovered  'less 
funeral  expenses  and  the  cost  of  administra- 
tion, and  such  costs  of  recovery,  including 
attorneys'  fees,  as  are  not  included  in  the 
recovery  from  the  defendant,  shall  be  for  the 
benefit  of  and  go  to  the  kindred  of  the  de- 
ceased in  the  following  order.  Ky.  St.  1909, 
§  6  (Russell's  St.  §  11).  The  personal  rep- 
resentative is  to  recover  what  would  ordinar- 
ily be  a  charge  against  the  estate  of  the  de- 
cedent, i.  e.,  funeral  expenses,  so  that  his 
recovery  from  the  defendant  includes  what  in 
file  strictest  sense  is  to  be  regarded  as  an 
asset  of  the  decedent's  estate  to  be  applied 
by  the  administrator  as  in  the  ordinary 
course  of  administration.  Even  if  we  consider 
the  case  on  narrow  grounds,  the  administra- 
tor in  this  case  is  suing  for  assets  of  the 
decedent's  estate  in  his  right  as  administrator, 
and  not  in  the  right  of  the  beneficiaries.  Aa 
there  exists  an  obligation  of  the  defendant  to 
pay  into  the  decedent's  estate  a  sum  of  money 
to  be  applied  to  the  ordinary  expenses  of  an 
estate,  and  not  to  be  applied  for  the  benefit 
of  the  widow  and  next  of  kin,  the  objection 
that  no  assets  of  the  decedent's  estate  come 
into  being  is  untenable  under  this  particular 
statute.     But  this  distinction,  though   suffi- 
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cient  to  meet  a.  technical  argument,  we  regard 
a8  altogether  too  narrow  ground  to  be  applied 
in  cases  of  this  character.  If  the  right  to 
compensation  for  such  wrong  is  the  only 
benefit  which  the  deceased  can  confer  upon 
his  kindred,  this  should  be  held  sufficient  to 
uphold  the  action  of  a  probate  court  even 
where  the  statute  specifically  requires  that 
there  shall  be  assets  within  the  jurisdiction." 

In  the  District  of  Columbia  the  testamen- 
tary law  provides  that  "whenever  any  person 
hath  died  intestate,  leaving  in  this  District 
goods,  chattels  or  personal  estate,"  letters  of 
administration  may  be  granted.  Comp.  Stat. 
p.  21,  §  40.  Washington  Asphalt  Block,  etc. 
Co.  V.  Mackey,  15  App.  Cas.  (D.  C.)  410. 
"There  are  no  negative  or  prohibitory  terms 
employed  in  the  statute  authorizing  the  grant 
of  letters  of  administration,  that  confines  the 
right  to  the  case  where  it  can  be  f^hown  that 
the  deceased  left  personal  estate  to  be  ad- 
ministered for  the  benefit  of  creditors  and  dis- 
tributees. If  there  be  other  legitimate  func- 
tions to  be  performed,  and  which  can  only 
be  performed,  by  an  administrator,  letters 
of  administration  may  be  granted  for  the 
purpose  by  necessary  implication."  Western 
Union  Tel.  Ck>.  v.  Lipscomb,  22  App.  Cas. 
(D.  C.)    104. 

Of  the  Michigan  act,  it  was  said  in  Findley 
V.  Chicago,  etc.  R.  Co.  106  Mich.  700,  64  N. 
W.  732:  "Sections  8313  and  8314  of  Howell's 
Annotated  Statutes  provide:  ^Whenever  the 
death  of  a  person  shall  be  caused  by  wrongful 
act,  peglect,  or  default,  .  .  .  the  person 
who  .  .  .  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action 
for  damages.  .  .  .  Every  such  action  shall 
be  brought  by  and  in  the  names  of  the 
personal  representatives  of  such  deceased  per- 
son, and  the  amount  recovered  in  every  such 
action  shall  be  distributed  to  the  persons  and 
in  the  proportions  provided  by  law  in  rela- 
tion to  the  distribution  of  personal  property 
left  by  persons  dying  intestate.'  Section 
5848  of  Howeirs  Annotated  Statutes,  relative 
to  the  administration  of  estates  of  deceased 
persons,  provides:  ^If  such  deceased  pertson, 
at  the  time  of  his  death,  reside  in  any  other 
state  or  country,  leaving  estate,  to  be  admin- 
istered in  this  state,  administration  thereof 
3hall  be  granted  by  the  probate  court  of  any 
county  in  which  there  shall  be  estate  to  be 
administered.'  It  is  contended  by  defendant 
that  the  right  of  action  for  causing  the  death 
of  the  intestate  does  not  constitute  assets  of 
the  estate.  We  are  of  the  opinion  that  the 
flections  of  the  statute  above  quoted  should 
be  construed  together.  Section  8314  clearly 
contemplates  that  an  administrator  shall  in- 
stitute action,  and  distribute  the  funds  re- 
ceived, if  any.  It  could  not  have  been  con- 
templated by  the  legislature  that  the  right 
to  bring  this  action  could  be  made  to  depend 


upon  the  question  of  whether  the  deceased 
left  other  property.  We  think  it  was  clearly 
the  purpose .  to  treat  this  right  of  action  aa 
assets  for  distribution,  and  we  hold,  in  ac- 
cordance with  the  weight  of  authority,  that  it 
constitutes  such  assets,  within  the  meaning  of 
section  5848." 

With  respect  to  the  Utah  act  it  has  been 
said:  "Section  3774  of  the  Revised  Statutes 
of  Utah  of  1898  reads  as  follows:  'In  all 
other  cases,  in  the  county  where  application 
for  letters  is  first  made.'  The  authorities 
seem  to  be  divided  on  the  question  of  whether 
a  claim  for  death  by  wrongful  act  is  an  asset 
of  the  estate  of  the  deceased.  We  think  the 
weight,  however,  leans  to  the  side  that  it  is. 
In  view  of  the  last  paragraph  of  section  3774, 
we  deem  it  is  not  necesary  to  follow  either 
line,  as  the  legislature  evidently  had  in 
mind  cases  in  which  the  deceased  was  not  a 
resident,  nor  did  he  leave  property  in  this 
state.  W^e  think  that  the  case  at  bar  is 
covered  by  this  provision  of  the  statute.  If 
there  should  be  nothing  which  the  admin- 
istrator could  legally  do,  it  could  harm  no- 
body. If  there  should  be  something  which 
an  administrator  ought  to  do,  then  the  ap- 
pointment would  be  necessary."  In  re  Tasa- 
nen,  25  Utah  396,  71  Pac.  984. 

Referring  to  the  West  Virginia  statute  the 
court  said  in  Richards  v.  Riverside  Iron 
W'orks,  56  W.  Va.  510,  49  S.  E.  437 :  ''Our 
statute  gives  right  to  the  action  for  deatli 
caused  by  injuries,  which  would  have  been 
actionable,  had  death  not  ensued,  without 
regard  to  the  residence  of  the  decedent  at 
the  time  of  his  death.  The  statute  is  reme- 
dial, and  should  be  construed  liberally  for 
the  purpose  of  carrying  out  the  legislative 
intent." 

Tlie  Wyoming  statute  was  construed  in  the 
case  of  In  re  Lowham,  30  Utah  436,  85  Pac. 
445,  wherein  the  court  passed  on  an  applica- 
tion in  Utah  for  the  appointment  of  an  ad- 
ministrator ancillary  to  one  appointed  in 
Wyoming.  Answering  a  contention  based  on 
the  supposed  invalidity  of  the  Wyoming 
appointment  the  court  said:  "Section  3448, 
Revised  Statutes,  Wyoming  1899,  provides: 
*  Whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default, 
and  the  wrongful  act,  neglect  or  default  is 
such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an 
action  to  recover  damages  in  respect  thereof, 
then  in  every  such  case  the  person  who.  or 
the  corporation  which,  would  have  been  liable, 
if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death 
shall  have  been  caused  under  such  circum- 
stances as  amoimts  in  law  to  murder  in  the 
first  or  second  degree,  or  manslaughter.' 
Section  3449  of  the  same  act  provides  that: 
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'Every  such  action  Rhall  be  brought  by  and  in 
the  name  of  the  personal  representative  of 
such  deceased  person;  and  the  amount  re- 
covered in  every  such  action  shall  be  dis- 
tributed to  the  parties  and  in  the  pro- 
portions  provided  by  law,  in  relation  to  the 
distribution  of  personal  estate  left  by  per- 
sons dying  intestate  .  .  .  and  the  amount 
so  recovered  shall  not  be  subject  to  any  debts 
or  liabilities  of  the  deceased.'  While  a  claim 
for  damages  for  death  by  wrongful  act  is  not 
a  general  asset  of  the  estate  imder  the  fore- 
going provisions  of  the  Wyoming  statutes, 
we  think  it  is  a  sufficient  asset  of  the  estate 
for  the  purpose  of  appointing  an  admin- 
istrator.** 


Undbb  Federal  Employers'  Liability  Act. 

The  Federal  employers'  liability  act  (Fed. 
St.  Ann.  1009  Supp.  p.  584)  was  considered 
in  St.  Louis  Southwestern  R.  Co.  v.  Smith& 
(Tex.)  190  S.  W.  237.  The  provisions  of  that 
act  relating  to  recovery  for  death  by  wrongful 
act  are  as  follows:  "Every  common  carrier 
by  railroad  while  engaging  in  commerce  be- 
tween any  of  the  several  states  .  .  .  shall 
be  liable  in  damages  to  any  persons  Buffering 
injury  while  he  is  employed  by  such  carrier 
in  such  commerce,  or,  in  case  of  the  death  of 
such  employee,  to  his  or  her  personal  repre- 
sentative, for  the  benefit  of  the  surviving 
widow  or  liusband  and  children  of  such 
employee  ...  for  such  injury  or  death  re- 
sulting in  whole  or  in  part  from  the  negli- 
gence of  any  of  thie  officers,  agents,  or 
employees  of  such  carrier,  or  by  reason  of  any 
defect  or  insufficiency,  due  to  its  negligence^ 
in  its  cars,  engines,"  etc.  The  court  said: 
**The  liability  created  by  the  statute  in 
Swain's  favor,  if  he  .was  injured  as  he  claimed 
he  was,  was  property  belonging  to  him  in  his 
lifetime.  Rivera  v.  Atchison,  etc.  R.  Co.  149 
S.  W.  227;  Lessler.  v.  DeLoynes,  153  App. 
Div.  903,  138  N.  Y.  S.  505;  State  v.  Fidelity, 
etc.  Co.  35  Tex.  Civ.  App.  214,  80  S.  W.  653; 
W'omach  v.  St.  Joseph,  201  Mo.  467,  100  S. 
W.  447,  10  L.R.A.(N.S.)  140;  Richards  v. 
Riverside  Iron  Works,  56  W.  Va.  610, 
49  S.  E.  437;  Gulf,  etc.  R.  Co.  v.  Beezley, 
153  S.  W.  652;  Reiter-Connolly  Mfg.  Co.  v. 
Hamlin,  144  Ala.  192,  40  So.  290;  11  Ruling 
Case  I^w,  p.  72,  and  authorities  there  cited. 
Tlie  statute  (Act  Cong.  April  6,  1910  [U.  S. 
Comp.  St.  1913,  §  8665]),  further  provides: 
'That  any  right  of  action  given  by  this  act 
to  a  person  suffering  injury  shall  survive 
to  his  or  her  personal  representative,  for  the 
bene/it  of  the  surviving  widow  or  husband  and 
children  of  such  employee,'  etc.  The  provi- 
sion just  quoted  operated,  when  Swain  died 
intestate,  to  pass  to  the  administrator  of  his 
estate,  when  appointed,  the  right  to  enforce, 


for  the  benefit  of  his  wife  and  children,,  the 
liability  created  by  the  statute.  As  the  right 
could  be  exercised  by  none  other  than  such 
an  administrator  (St.  Louis,  etc.  R.  Co.  v. 
Scale,  229  U.  S.  166,  33  S.  Ct.  651,  37  U.  S. 
(L.  ed.)  1129,  Ann.  Cas.  1914C  156;  Fithian 
V.  St.  Louis,  etc.  R.  Co.  188  Fed.  845),  if 
Swain's  claim  for  damages  was  not  an  ^estate' 
subject  to  administration  before  its  enact- 
ment, it  is  believed  th^  statute  operated  to 
make  it  such  an  estate."  To  the  same  effect 
see  Rivera  v.  Atchison,  etc.  R.  Co.  (Tex.)  149 
S.  W.  223;  Gulf,  etc.  R.  Co.  v.  Beezley  (Tex.) 
153  S.  W.  651;  Eastern  R.  Co.  v.  Ellis  (Tex.) 
153  S.  W.  701. 

Rule  in  Kansas, 

Tn  Kansas  it  has  been  held  that  a  right 
of  action  for  damages  for  death  by  wrongful 
act  is  not  an  ''estate"  or  ''assets"  within  the 
statute  relating  to  administration.  Perry  v, 
St.  Joseph,  etc.  R.  Co.  29  Kan.  420.  This 
statement  of  the  law  was  reiterated  in  Met- 
rakos  v.  Kansas  City,  etc.  R.  Co.  91  Kan.  342, 
137  Pac.  953,  although  in  the  latter  case 
the  court  saidi  "For  the  purpose  of  the  ap- 
pointment of  an  administrator  for  the  prose- 
cution of  a  death  claim,  the  personal  property 
left  by  the  deceased  may  be  merely  nominal. 
Cox  V.  Kansas  City,  86  Kan.  298,  120  Pac. 
553,  and  cases  cited." 

In  Perry  v.  St.  Joseph,  etc.  R.  Co.  29  Kan. 
420,  the  court  reasoned  as  follows:  "It  seems 
to  be  conceded  in  the  argument  of  counsel 
that  the  deceased  left  no  estate  in  the  county 
of  Doniphan,  unless  the  claim  for  damages 
for  causing  her  death,  under  section  422,  may 
be  denominated  assets  of  the  deceased,  within 
the  meaning  of  the  statute  authorizing  the 
granting  of  letters  of  fl.dministration  in  this 
state.  Section  1,  c.  37,  Comp.  Laws  1879, 
reads:  'That  upon  the  decease  of  any  inhabit- 
ant of  this  state,  letters  testamentary  or  let- 
ters of  administration  on  his  estate  shall  be 
granted  by  the  probate  court  of  the  county 
in  which  the  deceased  was  an  inhabitant  or 
resident  at  the  time  of  his  death;  and  when 
any  person  shall  die  intestate  in  any  other 
state  or  country,  leaving  any  estate  to  be 
administiered  within  this  state,  administration 
thereof  shall  be  granted  by  the  probate  court 
of  any  county  in  which  there  is  any  estate 
to  be  administered;  and  the  administration 
which  shall  be  first  lawfully  granted  in  the 
last-mentioned  case  shall  extend  to  all  the 
estate  of  the  deceased  within  the  state,  and 
shall  exclude  the  jurisdiction  of  the  probate 
court  in  every  other  county.'  Section  422  of 
the  code  provides :  *Whea  the  death  of  one  is 
caused  by  the  wrongful  act  or  omission  of  an- 
other, the  personal  representatives  of  tlio 
former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have 
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maintained  an  action,  had  he  liyed,  against 
the  latter  for  an  injury  for  the  same  act  or 
omission.  The  action  must  be  commenced 
within  two  years.  The  damages  cannot  ex- 
ceed $10,000,  and  must  inure  to  the  exclusive, 
benefit  of  the  widow  and  children,  if  any, 
or  the  next  of  kin,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  de- 
ceased.' In  the  subsequent  sections  of  chapter 
37^  'estate,'  in  section  1,  eyidently  refers  to 
and  includes  only  the  goods,  chattels,  moneys, 
real  estate,  rights,  and  credits  of  the  deceased, 
or,  in  other  words,  the  assets  of  the  deceased. 
As  the  deceased  was  not  an  inhabitant  or 
resident  of  Doniphan  county  at  the  time  of 
her  death,  unless  the  action  given  by  said 
section  422  is  assets,  the  probate  court  of 
Doniphan  county  had  no  jurisdiction  to  issue 
letters  of  administration  on  her  estate,  or  to 
appoint  the  plaintiff  the  administrator.  Now 
the  action  given  by  said  section  is  for  causing 
the  death  by  a  wrongful  act  or  omission  in  a 
■case  where  the  deceased  might  have  main- 
tained an  action  had  she  lived,  for  an  injury 
by  the  same  act  or  omission.  The  right  of 
compensation  for  the  bodily  injury  of  the 
deceased,  which  died  with  her,  remains  ex- 
tinct. The  right  of  action  created  by  the 
statute  is  founded  on  a  new  grievance,  viz., 
•causing  the  death,  and  is  for  the  injuries 
sustaiued  thereby  by  the  widow  and  children 
or  next  of  kin  of  the  deceased,  for  the  dam- 
ages must  inure  to  their  exclusive  benefit. 
They  are  recovered  in  the  name  of  the  per- 
sonal representative  of  the  deeeased,  but  do 
not  become  assets  of  the  estate.  The  rela- 
tion of  the  administrator  to  the  fund  when 
recovered  is  not  that  of  the  representative  of 
the  deceased,  but  of  a  trustee  for  the  benefit 
of  the  widow  and  children  or  next  of  kin.  As 
the  action  is  for  their  exclusive  benefit,  if  no 
such  persons  exist,  it  cannot  be  maintained. 
Jefft^rsonville  R.  Co.  v.  Swayne,  26  Ind.  477. 
The  administration  law  of  Kansas  contem- 
plates that  when  a  person  dies  intestate  in 
any  other  state  or  country  than  Kansaa,  in 
order  to  authorize  the  granting  of  letters 
testamentary  or  letters  of  administration  the 
deceased  must  have  left  an  estate  to  be  ad- 
ministered within  this  state,  and  that  estate 
must  be  something  of  a  tangible  nature,  to 
.pay  the  costs  and  expenses  of  administration 
and  the  debts  of  the  intestate,  if  any  exist. 
The  money  recovered  by  the  administrator  in 
an  action  given  by  section  422  cannot  be 
used  for  the  costs  and  expenses  of  adminis- 
tratioii,  or  to  satisfy  the  debts  of  the  cred- 
itors of  the  deceased;  and  an  action  based 
upon  this  statute  is  not  an  'estate'  or  'assets' 
within  the  act  respecting  executors  and  ad- 
ministrators." 


V. 


MAUFIN  ST  AL. 


South  Dakota  Supreme  Court — ^March  15, 

1915. 


as  S.  Dak.  170;  151  N.  W,  ^27. 


Verdiet  — *  Qnottent  Verdlet. 

A  verdict,  in  an  action  for  conversion  of  a 
horse,  is  not  invalid  as  a  quotient  verdict, 
if  the  result  obtained  is  merely  used  as  a 
basis  for  further  discussion  as  to  what  was 
the  reasonable  value  of  the  horse,  though  a 
verdict  is  rendered  for  that  amount. 

[See  note  at  end  of  this  case.] 


Where  a  jury  determine  the  value  of  a 
horse  by  dividing  the  whole  amount  each 
juror  believes  is  the  value  by  12,  the  finding 
of  the.  court  on  conflicting  affidavits  of 
jurors  that  the  result  obtained  was  merely 
used  as  a  basis  for  further  discussion,  and 
hence  not  a  quotient  verdict,  will  not  be  dis- 
turbed on  appeal. 

[See  note  at  end  of  this  case.] 

New  Trial  —  IHseretlon  of  Trial  Covrt 
—  RoTiew. 

The  grant  or  denial  of  a  motion  for  a  new 
trial  for  misconduct  of  jury  is  discretionary 
with  the  judge,  and  unless  the  discretion  is 
abused,  or  there  has  been  palpable  error,  or 
the  trial  court  refused  to  consider  the  evi- 
dence by  which  its  determination  should  be 
guided,  such  finding  will  not  be  reviewed, 
and  each  application  must  be  determined 
solely  by  its  own  peculiar  facts,  with  a  view 
not  so  much  to  the  attainment  of  justice  in 
the  particular  case  as  to  the  ultimate  effect 
of  the  decision  on  the  administration  of  jus- 
tice in  general. 

Appeal  from  Circuit  Court,  Dewey  county: 
DiLLMAN,  Judge. 

Action  by  Fred  Sales,  plaintiff,  against 
Charles  A  Maupin  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Defendant  Reynolds  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

P.  C.  Rviatendahl  for  appellant. 
J,  E,  TruesdaXe  for  respondent. 

[177]  PoLLKY,  J. — ^This  action  is  brought  to 
recover  damages  for  the  conversion  of  a  horse. 
Responident  had  a  verdict  for  $156.65,  and 
appellant's  motion  for  a  new  trial  is  based 
upon  the  sole  ground  of  alleged  misconduct 
of  the  jury  in  arriving  at  said  verdict. 

It  is  claimed  by  appellant:  That  the  ver- 
dict is  what  is  known  as  a  "quotient"  ver- 
dict, and,  in  support  of  his  motion,  he  read 
the  affidavits  of  three  members  of  the  jury, 
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to  the  effect  that,  in  arriving  at  their  verdict, 
each  juror  secretly  set  down  the  amount  he 
considered  said  horse  to  be  worth.  That  said 
amounts  were  then  added  together  and  the  sum 
divided  by.  12.  That  the  quotient  so  found 
was  to  be  the  value  of  the  horse,  and  the 
amount  of  damages  to  which  respondent  was 
entitled  lor  the  conversion  [178]  thereof. 
That  it  was  agreed  and  understood  by  each 
juror,  before  he  set,  down  said  amount,  that 
one-twelfth  of  the  sum  of  said  amounts  was 
to  be  the  value  of  said  horse,  and  that  affiants . 
were  thereby  induced  to  assent  to  said 
amount.  These  affidavits  are,  in  substance, 
aimilar  to  the  affidavit  set  out  in  I/ong  v. 
Collins,  12  S.  D.  621,  82  N.  W.  95.  In  that 
case  the  affidavit  was  undisputed  and  was 
held  to  state  sufficient  cause,  for  a  new  trial, 
and,  if  the  statements  contained  in  the  affida- 
vits under  consideration  were  unchallenged 
by  respondent  we  should  feel  constrained  to 
uphold  appellant's  contention;  but,  in  speak- 
ing of  this  method  of  ajriving  at  a  verdict, 
the  court,  in  that  case,  said: 

*'Had  the  method  been  adopted  merely  to 
ascertain  what  each  juror  considered  reason- 
able, and  each  juror  reserved  to  himself  the 
right  to  afterwards  object,  should  he  think 
it  unreasonable,  an  honest  expression  of  opin- 
ion free  from  hazard,  chance,  or  lot  might 
afterwards  be  obtained,  and  in  snch  a  case 
the  verdict  should  stand.  But  a  verdict 
reached  pursuant  to  an  agreement  of  all  the 
jurors,  made  prior  to  aggregating  the  several 
amounts,  and  dividing  the  same  by  12,  is 
the  result  of  chance  and  self-imposed  coer- 
cion, foreclosing  deliberation  and  interchange 
^f  views." 

From  this  it  appears  that  it  is  not  the 
mere  fact  that  the  verdict  is  the  result  of  a 
compromise,  or  that  it  was  arrived  at  by 
taking  the  average  of  each  juror's  estimate  of 
the  amount  of  damages  that  should  be  award- 
ed, that  constitutes  the  misconduct  on  the 
part  of  a  jury,  but  it  is  the  agreement  and 
the  understanding  that  was  had  by  the 
jurors  before  the  average  was  ascertained 
that  the  amount  so  ascertained  should  be 
the  final  verdict  of  the  jury.  If  an  average 
is  ascertained  merely  for  the  purpose  arriving 
at  a  basis  for  discussion  and  consideration, 
no  rule  of  law  or  justice  is  infringed;  and, 
to  show  that  this  is  what  was  done  in  the 
present  case,  respondent,  in  opposition  to  the 
motion,  read  the  affidavits  of  five  members 
of  the  jury.  From  these  it  appears:  That, 
after  the  jury  had  retired  and  some  deliber- 
ation had  been  had,  it  was  agreed,  by  all 
the  jurors,  that  plaintiff  was  entitled  to  a 
verdict.  That,  after  further  deliberation*  it 
was  agreed,  by  all  the  jurors,  that  plaintiff 
was  entitled  to-  $100  damage  for  the  wrong- 
ful tfikinj?  of  the  horse,  but  that,  after  pro* 
longed   deliberation,  the  jurors  were  unable 


to  agree  upon  the  [t79]  value  of  the  horse. 
That,  as,  a  means  of  arriving  at  a  fair  valua- 
tion, it  was  agreed  that  each  juror  set  down 
the  axpount  at  which  he .  valued  the  horse. 
That  these  amounts  were  added  together  and 
the  sum  divided  by  12,  resulting  in  a  quotient 
of  $52.65,  and  that,  after  further  delibera- 
tion, it  was  agreed,  by  all  the  jurors,  that  this 
amount  was  a  fair  valuation  for  the  horse. 
That  this'  amount,  together'  with  tHe  $100 
already  agreed  upon,  with  interest  from  the 
time  plaintiff  had  been  deprived  of  the  horse, 
amounting  in  all  to  $156.65,  was  agreed  upon 
as  the  verdict  of  the  jury. 

If  it  is  true,  as  shown  in  these  affidavits, 
that  the  sum  of  $52.65  was  considered  by 
the  jury,  after  that  amount  had  been  arrived 
at,  and  that  it  was  adopted  by  the  jury  be- 
cause they  considered  it  a  fair  and  reason- 
able valuation  of  the  horse,  and  not  because 
they  liad  previously  agreed  to  be  bound  by  the 
amount  arrived  at  by  said  computation,  then 
the  verdict  is  free  from  any  element  of  chance, 
and  no  misconduct  has  been  shown.  22  Enc. 
PI.  A,  Pr.  856.  The  question  to  be  decided 
thjen  becomes  largely  one  of  fact,  dependent 
upon  the  veracity  or  recollection  of  those 
members  of  the  jury  who  signed  the  respective 
affidavits.  The  decision  of  this  question  is 
peculiarly  within  the  province  of  the  trial 
judge  who  heard  the  motion  for  a  new  trial, 
and  the  conclusion  arrived  at  by  him  will  not 
be  disturbed  by  this  court,  unless  it  appears 
that  said  conclusion  is  contrary  to  the  facta- 
or  that  there  has  been  an  abuse  of  the  judi- 
cial discretion  vested  in  him. 

The  general  rule  relative  to  granting  or 
denying  new  trials  for  alleged  misconduct  of 
the  jury  is  stated  in  12  Enc.  PI.  &  Pr.  561, 
562,  as  follows: 

**The  refusal  or  denial  of  a  motion  for  a 
new  trial  for  alleged  misconduct  on  the  part 
of  the  jury  is,  as  a  general  rule,  a  matter 
within  the  discretion  of  the  judge  presiding 
at  the  trial;  and  unless  it  appears  that  this 
discretion  was  abused,  or  that  there  has  been 
palpable  error,  or  unless  it  appears  that  the 
trial  court  refused  to  review  and  consider  the 
evidence  by  which  its  consideration  of  the 
motion  should  have  been  guided  or  controlled, 
the  refusal  of  the  trial  judge  to  grant  a  new 
trial  on  account  of  alleged  misconduct  on  the 
part  of  the  jury  will  not  be  reviewed  on  the 
finding  of  the  facts  by  him.  Each  application 
must  be  determined  mainly  upon  its  own 
peculiar  facts  and  circumstances,  [180]  and 
should  be  granted  or  refused  with  a  view 
not  so  much  to  the  attainment  of  exact  jus- 
tice in  a  particular  case  as  to  the  ultimate 
effect  of  the  decision  upon  the  administration 
of  justice  in  general." 

With  this  rule,  we  fully  agree;  and  as  the 
trial  judge's  conclusion,  as  to  the  facts,  is 
fairly  supported  by  the  affidavits  read  at  the 
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hearing  of  the  motion,  and  no  abuse  of  dis- 
cretion being  shown,  such  conclusion  will  not 
be  disturbed. 

The  judgment  and  order  appealed  from  are 
affirmed. 


KOTE. 

Validity  of  ClLanee  or  Quotient 
Ver^iet^ 

Introductory,  1224. 
Civil  Actions: 

Quotient  Verdict,  1224. 

Chance  Verdict,  1225. 
Criminal  Actions,  1225. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  validity  of  a 
chance  or  quotient  verdict.  The  earlier  cases 
on  this  question  are  considered  in  the  notes 
to  Craven  v.  State,  16  Ann.  Cas.  907,  and 
Com.  V.  Fisher,  134  Am.  St.  Rep.  1027  at 
page  1061. 

Civil  Actions. 

Quotient  Verdict. 

It  18  a  general  rule  in  civil  actions  that  for 
the  jurors  to  agree  beforehand  to  accept  one 
twelfth  of  tlie  aggregate  amount  of  their  sev- 
eral estimates  as  their  verdict,  without  fur- 
ther deliberating  on  tlie  amount  so  reached, 
invalidates  the  verdict.  International  Agri- 
cultural Corp.  V.  Abercrombie,  184  Ala,  244, 
63  So.  549,  49  L.R.A.(N.S.)  415;  Clary  v. 
Blondel  (la.)  159  N.  W.  604;  Spain  v.  Ore- 
gon-Washington, R.  etc.  Co.  78  Ore.  355,  153 
Pac.  470;  Missouri,  etc.  R.  Co.  v.  Bounds 
(Tex.)  136  S.  W.  269;  Whisenant  v.  Schawe 
(Tex.)  141  S.  W.  146;  Galveston,  etc.  R.  Co. 
V.  Brassell  (Tex.)  173  S.  W.  522;  Hovey  v. 
Weaver  (Tex.)  175  S.  W.  1089.  See  also 
Florence,  etc.  R-  Co.  v.  Kerr,  59  Colo.  539, 
151  Pac.  439.  In  International,  etc.  R.  Co.  y. 
Lane  (Tex.)  127  S.  W.  1066,  it  was  said 
that  although  there  is  no  agreement  before- 
hand that  the  quotient  should  be  the  amount 
of  the  verdict,  if  such  an  agreement  takes 
place  afterwards  the  verdict  is  not  a  com- 
mendable one. 

It  has  also  been  held  generally '  that,  al* 
though  jurors  divide  the  aggregate  of  their 
several  estimates  by  twelve  and  return  the 
quotient  as  their  verdict,  it  will  not  be  held 
to  be  objectionable  if,  after  the  amount  has 
been  ascertained,  the  respective  jurors  delib^ 
erately  assent  to  and  accept  the  amount  so 
obtained  as'  being  in  their  opinion  a  just 
verdict,  and  so  return  it.     Florence,  etc.  R. 


Ck).  V.  Kerr,  59  Colo.  539,  151  Pac.  439;  Winn 
V.  Cleveland,  etc.  R.  (3o.  143  111.  App.  71, 
affirmed  239  111.  132,  87  N.  E.  954;  Newman 
V.  Great  Shoshone,  etc.  Water  Power  Co.  28 
Idaho  764,  166  Pac.  Ill;  Van  Vrankin  ▼. 
Kansas  City  El.  R.  Co.  84  Kan.  287,  114  Pac. 
202;  Campbell  v.  Brown,  85  Kan.  527,  117 
Pac.  1010;  Rambo  v.  Empire  Dist.  Electric 
Co.  90  Kan.  390,  133  Pac.  553;  Sims  v.  Wil- 
liamsburg Tp.  92  Kan.  636,  832,  141  Pac 
581,  141  Pac.  1132;  Hamilton  v.  Atchison, 
etc.  R.  Co.  95  Kan.  353,  148  Pae.  648 ;  Helma 
V.  Southwest  Missouri  R.  Co.  96  Kan.  568, 152 
Pac.  632;  Reick  v.  Great  Northern  R.  Co.  129 
Minn.  14,  151  N.  W.  408;  Great  Northern  R. 
Co.  V.  Benjamin,  51  Mont.  167,  149  Pac.  968; 
Great  Northern  R.  Co.  v.  Lenton,  31  N.  D.  555, 
154  N.  W.  275 ;  Pushcart  v.  New  York  Ship- 
building Co.  85  N.  J.  L.  525,  89  Atl.  980: 
St.  Louis,  etc.  R.  Co.  v.  Brown,  45  Okla.  143, 
144  Pac.  1075;  Missouri,  etc.  R.  Co.  v.  Light, 
54  Tex.  Civ.  App.  481,  117  S.  W.  1058; 
Armstrong  Packing  Co.  v.  Clem  (Tex.)  151 
S.  W.  576;  Northern  Texas  Traction  Co.  v. 
Evans  (Tex.)  152  S.  W.  707;  International 
etc.  R.  Co.  V.  Jones  (Tex.)  175  S.  W.  488; 
Weatherford,  etc.  R.  Co.  v.  Thomas  (Tex.) 
175  S.  W.  822;  Kaker  v.  Parrish  (Tex.)  187 
S.  W.  517;  Andrews  v.  York  (Tex.)  192  S.  W. 
338;  Washington  Luna  Park  Co.  v.  Good- 
rich, 110  Va.  692,  66  S.  E.  977;  Wiles  v. 
Northern  Pac.  R.  Co.  66  Wash.  337,  119  Pac 
810;  Loy  v.  Northern  Pac.  R.  Co.  77  Wash.  25, 
137  Pac.  446.  In  Florence,  etc.  R.  Co.  v.  Kerr, 
supra,  the  court  laid  down  the  rule  as  fol- 
lows :  "The  authorities  are  agreed  that  such  a 
verdict  is  bad,  if  it  is  the  reault  of  a  prior 
binding  agreement.  But,  if  the  plan  is  adopt- 
ed merely  to  ascertain  an  average  of  individ- 
ual opinions  as  to  the  proper  amount,  and 
that  average  is  then  adopted  by  each  juror, 
without  constraint  from  an  agreement,  the 
verdict  will  not  be  disturbed  because  of  the 
manner  in  which  it  was  reached." 

The  fact  that  the  verdict  is  for  an  imeven 
amount  does  not  of  itself  show  that  it  is  the 
result  of  a  prior  agreement  to  render  a  quo- 
tient verdict.  Cobb  v.  Hand,  12  Ala.  App. 
461,  68  So.  541. 

In  Washington  Luna  Park  Co.  ▼.  Goodrich, 
110  Va.  692,  66  S.  E.  977,  it  appeared  that 
scraps  of  paper  were  found  in  the  jury  room 
after  it  was  vacated  on  which  were  written 
the  names  of  jurymen  and  amounts  opposite 
their  names  which  when  added  together  and 
divided  by  twelve  produced  a  result  or  a  quo- 
tient or  $2,400.  It  appeared  further  however 
that  the  amount  waa  afterward  reduced  to 
$2,000  at  the  suggestion  of  a  juror  which 
was  agreed  to.  The  court  held  that  this  was 
not  sufficient  evidence  to  justify  the  Mtting 
aside  of  the  verdict,  since  it  did  not  show 
that  there  was  an  antecedent  agreement  to 
return  what  is  known  as  a  quotient  verdict. 
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See  to  the  same  effect  Winn  ▼.  Cleveland, 
etc.  R.  Ck).  143  111.  App.  71,  affirmed  239  111. 
132»  87  N.  E.  954.  In  San  Antonio  Traction 
Co.  V.  Crisp  (Tex.)  162  S.  W.  422,  it  appeared 
that  a  quotient  of  $12,638  was  obtained  by 
averaging  amounts  and  that  $12  was  then 
added,  as  $12,638  "looked  ridiculous"  to 
some  of  the  jurymen.  Tliis  last  act  the  court 
considered  as  evidenpe  showing  that  the  jury 
cli4  not  agree  beforehand  to  render  a  quotient 
verdict  or  a  Verdict  rendered  by  lot.  But  in 
Whisenant  v.  Schawe  (Tex.)  141  S.  W.  146, 
the  fact  that  a  quotient  of  $1,758  was  at  the 
suggestion  of  a  juror  reduced  to  $1,750  *to 
make  it  eten  money"  was  held  not.  to  relieve 
the  verdict  of  its  illegality.  And  see  Galves- 
ton, etc.  R.  Co.  V.  Brassell  (Tex.)  173  S.  W. 
522. 

In  Great  Northern  R.  Co.  v.  Lenton,  31 
N.  D.  555,  154  N.  W.  275,  the  determining 
factor  of  a  quotient  or  chance  verdict  was 
pointed  out.  The  court  held  that  unless 
there  is  an  agreement  made  in  advance  of  the 
fixing  of  the  amounts  by  each  individual 
juror  that  the  general  average  of  such 
amounts  shall  constitute  the  verdict,  it  is 
not  a  quotient  verdict;  nor  can  it  be  held 
to  be  a  verdict  determined  by  chance.  In  Gut- 
freund  v.  Williams,  172  la.  5:io.  154  N.  W. 
753,  the  court  said:  "It  is  only  when  to  the 
method  pursued  in  this  case  is  added  the 
objectionable  feature  of  agreeing  in  advance 
that  the  quotient  shall  be  the  amount  of  the 
verdict  that  this  is  condemned,  and  so  for  the 
reason  that  it  exacts  concurrence  of  the  jurors 
in  a  verdict  which  in  the  nature  of  things 
is  unknown  to  any  of  them,  at  the  time  the 
agreement  is  entered  into." 

The  reason  for  allowing  a  verdict  to  stand, 
though  based  on  an  ascertainment  of  an  aver- 
age, if  it  is  found  that  it  was  reached  by 
the  deliberation  of  the  jury,  was  laid  down 
in  the  case  of  Pawnee  Ditch,  etc.  Co.  v. 
Adams,  1  Colo.  App.  250,  28  Pac.  662,  and 
later  quoted  in  the  case  of  Greeley  Irrigation 
Co.  V.  Von  Trotha,  48  Colo.  12,  108  Pac.  ft 89, 
as  follows:  "The  difficulties  which  juries 
experience  in  arriving  at  a  conclusion  in  cases 
where  the  damages  to  be  assessed  are  un- 
liquidated, and  to  be  measured  by  what  may 
be  gathered  from  the  varying  opinion  of  wit- 
nesses, have  led  the  courts  to  permit  these 
verdicts  to  stand  whenever  the  proof  has 
satisfied  them  that  the  finding  has  subse- 
quently been  voted  on  and  accepted  by  the 
jury  as  the  legitimate  expression  of  their 
deliberations.  In  most  cases  very  little 
proof  in  this  direction  has  been  required." 

In  Eastern  R.  Co.  v.  Afontgomery  (Tex.) 
139  S.  W.  885,  wherein  it  appeared  that  a 
quotient  amount  was  obtained  by  th^  jury 
merely  for  the  purpose  of  experiment,  and 
not  with  any  understanding  or  agreement  that 
it  was  to  control  the  amount  of  the  verdiot, 
the  court  held  the  verdict  to  be  valid. 
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In  Garden  v.  Moore  (la.)  156  N.  W.  410, 
the  jury  'were  divided  nine  to  three  -with 
respect  to  the  meaning  of  an  instruction  of 
the  court.  They  then  agreed,  to  render  the 
verdict  according  to  the  court's  decision  as 
to  which  jurors  entertained  the  correct  opin- 
ion of  the  meaning  of  the  instruction.  This 
was  held  to  be  a  wager  verdict  and  invalid 
since  such  an  agreement  forestalled  inquiry 
and  prevented  the  exercise  of  the  independent 
and  unbiased  judgment  of  the  jurors. 

In  a  case  wherein  it  appeared  that  the 
jurors  stood  evenly  divided,  and  that  it  was 
agreed  that  they  would  toss  up  a  dollar  for 
heads  or  tails  and  would  decide  the  verdict 
by  that  method,  the  verdict  was  held  to  be 
void,  as  it  was  determined  by  chance.  Beak- 
ley  V.  Optimist  Printing  Co.  28  Idaho  67, 
152  Pac.  212. 

In  Texas  by  a  statute  (Rev.  Stat.  art.  1371, 
as  amended  by  Cren.  Laws  1905,  c.  18)  the 
court  is  authorized  in  its  discretion  to  grant 
a  new  trial  and  set  aside  a  verdict  on  the 
ground  that  it  was  reached  by  lot.  Chicago, 
etc.  R.  Co.  V.  Swann  (Tex.)   127  S.  W.  1164. 


Criminal  Aetiana. 

W^here  the  jury  in  a  criminal  case  fix  the 
term  of  imprisonment  by  setting  down  the 
periods  which  each  juror  favors,  and  dividing 
the  aggregate  by  twelve,  agreeing  in  advance 
to  abide  by  the  result,  the  verdict  will  be 
held  to  be  invalid.  Witty  v.  State,  75  Tex. 
Crim.  440,  171  S.  W.  229. 

It  seems  that  the  rule  that  to  vitiate  a 
verdict  because  it  is  reached  by  the  quotient 
process  there  must  be  a  previous  agreement 
to  abide  by  the  result  is  applicable  to  criminal 
cases  as  well  as  to  civil  cases.  Dawson  v. 
State,  72  Tex.  Crim.  68,  161  S.  W.  469;  Lamb 
V.  State,  75  Tex.  Crim.  75,  169  S.  W.  1158; 
Hicks  V.  State,  75  Tex.  Crim.  461,  371  S.  W. 
755;  Luna  v.  State  (Tex.)  179  S.  W.  1162; 
Ingram  v.  State  (Tex.)  182  S.  W.  290.  Thus 
in  Ingram  v.  State,  supra,  the  court  said: 
"While  our  decisions  hold  that  an  agree- 
ment beforehand  to  be  bound  by  the  result 
obtained  in  adding  up  the  different  number 
of  years,  is  a  verdict  by  lot,  yet  many  courts 
hold  otherwise,  where  all  jurors  agree  to  it 
after  the  result  of  addition  and  division  has 
been  ascertained.  We  would  not  be  under- 
stood as  varying  from  the  rule  so  long  ad- 
hered to  in  this  court,  but  the  decisions  of 
this  court  also  have  held  always  that  where 
the  result  is  obtained,  and  this  result  is  not 
adhered  to,  and  a  different  punishment  as- 
sessed, to  which  all  agree,  it  is  not  a  verdict 
by  lot." 

In  a  case  wherein  one  juror  favored  life 
imprisonment  and  eleven  the  death  penalty 
and  the  twelfth  juror  later  agreed  to  vote 
for  the  death  penalty  if  on  a  second  ballot 
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the  other  jurors  still  adhered  to  that  penalty, 
it  was  held  that  the  verdict  was  not  deter- 
mined by  chance  or  lot.  People  y.  Kromp- 
hold,  172  Cal.  512,  157  Pac.  599. 

In  State  v.  Linn,  223  Mo.  98, 122  S.  W.  679, 
it  appeared  that  a  paper  was  found  in  the 
jury  box  containing  a  column  of  figures  rang- 
ing from  ten  to  thirty-five;  twelve  numbers 
had  been  added  and  the  sum  divided  by  twelve 
producing  a  quotient  of  twenty-four,  this 
last  number  corresponding  to  the  number  of 
years  at  which  the  jury  assessed  the  defend- 
ant's punishment.  That  evidence  was  held 
not  to  be  sufficient  to  indicate  that  the  jury 
agreed  in  advance  to  adopt  as  their  verdict 
the  quotient  resulting  from  dividing  by  twelve 
the  aggregate  of  the  numbers  set  down  on  the 
paper,  and  the  verdict  was  allowed  to  stand. 


DAVIDSON  BROTHERS  COMPANY 

V. 

DES  MOINES  CITT  RAILWAY  COM- 


lowa  Supreme  Court — June  18,  1915, 


170  Iowa  467;   153  N,   W,   79. 


Street  Railways  —  Collision  witb 
Stanflins  Vehicle  — -  Evidenoe  of  Nes- 
liKonee  Sufficient. 

In  an  action  for  damages  to  plaintiffs  de- 
livery wagon  standing  partly  across  the 
street,  in  being  struck  by  defendant's  street 
car  coming  around  a  curve,  the  evidence  is 
held  to  be  sufficient  to  support  a  finding  that 
defendant's  motorman  was  negligent. 

Contributory  NesUs^noe  —  Iieavins 
Vehicle  in  Dans^rons  Place. 

In  an  action  for  damages  to  plaintiff's  de- 
livery wagon  while  unloading  goods  by  being 
struck  by  defendant's  street  car,  the  evidence 
is  held  to  be  sufficient  to  justify  the  suomis- 
Hion  to  the  jury  of  the  question  of  the  driver's 
contributory  negligence  in  placing  the  wagon 
where  the  car  could  not  clear  it, 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  injuries  to  plaint ifTs  de- 
livery wagon  by  being  struck  by  defendant's 
street  ear,  an  instruction  that  it  was  the 
duty  of  defendant's  employees  in  charge  of 
the  car  to  exercise  ordinary  care  to  determine 
whether  plaintiff's  wagon  was  in  a  place  of 
danger,  and  that,  if  they  knew  it.  was  in 
such  place  of  danger,  defendant  was  negli- 
gent if  it  failed  to  stop  the  car  in  time  to 
avoid  injury,  is  not  an  instruction  upon  the 
last  fair  chance  doctrine. 

[See  note  at  end  of  this  case.] 


Same. 

Where  plaintifTs  employee  was  negligent 
in  placing  his  delivery  wagon  in  such  a  posi- 
tion that  it  might  be  struck  by  a  paasing 
street  car,  the  street  car  company  is  never- 
theless liable  if  the  motorman  saw  the  signal 
made  by  plaintiff's  employee,  but  failed  to 
stop  his  car  in  time. 

[See  note  at  end  of  this  case.] 

Eridence  «—  Speed  of  Street  Car. 

In  an  action  for  injuries  to  plaintiff's  de- 
livery wagon  by  being  struck  by  defendant's 
street  car  while  goods  were  being  unloaded, 
evidence  as  to  the  speed  of  the  car  is  prop- 
erly admitted. 

Appeal  and  Error  —  Snffieieney  of 
Reoord  — •  Gronnds  of  Motion. 

Where  the  abstract  does  not  state  the 
grounds  assigned  for  a  motion  to  withdraw 
testimony  from  the  jury,  the  exception  will 
be  overruled. 

Assignments  of  Error  —  Form  «-*  Join- 
der of  Several  Assignaients  «—  Omis- 
sion of  References  to  Record. 

An  omnibus  exception  or  assignment  of 
error  covering  numerous  items  or  points,  for 
an  understanding  of  which  the  court  must 
search  through  the  abstract  or  transcript, 
will  not  be  considered. 

Harmless  Error  —  Improper  Cross-ex- 
amination —  No  Material  Fact 
Elicited. 

In  an  action  for  injuries  to  plaintifTs  de- 
livery wagon  in  a  collision  with  defendant's 
street  car,  where  defendant's  witnesses  stated 
on  cross-examination  that  they  could  not  re- 
member whether  the  bell  on  the  car  was  rung 
or  how  far  the  car  step  projected  into  the 
street,  their  testimony  is  not  prejudicial  to 
defendant,  even  though  not  proper  cross- 
examination. 

Appeal  from  District  Courts  Polk  county: 
Bbadshaw,  Judge. 

Action  by  Davidson  Brothers  Company, 
plaintiff,  against  Dee  Moines  City  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Parker,  Parrieh  d  Miller  for  appellant. 
^     Tiiiller  d  Wallvni^ord  and  0.  H.  MUler  for 
appellee. 

[468]  WeaveH,  J. — The  defendant  operates 
a  street  railway  system  in  the  city  of  Des 
Moines.  Tlie  plaintiff  carries  on  a  wholesale 
fruit  and  produce  business  in  the  same  city 
and  makes  use  of  an  auto  truck  for  the 
delivery  of  goods  sold  to  local  retail 
merchants.  On  January  12,  1912,  the  plain- 
tiff, having  occasion  to  deliver  certain  goods 
at  the  store  of  Moon  Brothers,  which  fronts 
south  upon  Easton  Boulevard,  one  door  west 
of  its  intersection  with  East  Twentv-fourth 
6treet,   sent   an   employee/  one   Hablits,  to 
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perform  that  service.  Along  the  middle 
of  the  boulevard  in  front  of  Moons*  store  is 
the  track  of  the  defendant's  Walker  Street 
line.  This  line  ends  at  Twenty-fourth  Street, 
where  cars  coming  from  the  west  on  the 
boulevard  make  the  turn  for  their  return 
trip  by  the  use  of  a  "Y,"  which  extends  north 
the  necessary  distance  on  [469]  Twenty- 
fourth  Street.  On  the  corner  lot  between 
Moons'  and  Twenty-fourth  Street  is  a  drug 
store  which,  to  a  greater  or  less  extent, 
serves  to  hide  the  view  of  a  car  on  the  **Y" 
from  a  person  in  the  street  in  front  of 
Moons*.  There  was  snow  on  the  street,  but 
its  depth  and  extent  and  size  of  the  drifts 
und  the  obstruction  therefrom,  if  any,  to  the 
convenient  use  of  the  street  are  matters  upon 
which  there  is  considerable  conflict  in  the 
evidence.  On  the  occasion  now  under  inquiry, 
plaintifTs  employee  drove  the  truck  to  the 
front  of  Moons'  store  for  the  purpose  of 
delivering  the  goods.  While  he  was  so 
engaged,  one  of  the  defendant's  cars  which  had 
been  out  on  the  "Y"  track  came  back  around 
the  corner  into  the  boulevard  and  into  col- 
lision with  the  standing  truck,  causing  the 
injuries  complained  of.  Alleging  that  such 
collision  and  injury  were  occasioned  by  the 
negligence  of  defendant's  servants  in  the 
management  of  the  car,  and  without  contrib- 
utory negligence  by  plaintiff  or  its  employee, 
this  action  is  brought  to  recover  damages. 
The  negligence  charged  is  alleged  to  have 
been  manisfested  ( 1 )  in  failure  to  exercise  due 
care  to  stop  the  car  and  thus  prevent  the 
collision;  and  (2)  in  the  further  fact  that 
the  truck  w^as  standing  at  rest  and  merchan- 
dise was  being  unloaded  therefrom  in  plain 
view  of  the  persons  managing  the  car,  who 
failed  to  heed  the  signal  or  alarm  given  by 
the  driver  or  to  stop  and  give  him  oppor- 
tunity to  move  the  truck  to  a  position  of 
safety.  The  allegations  of  the  petition  are 
denied  by  tlie  answer. 

I.  Appellant  submits  the  proposition  that 
there  is  no  substantial  showing  of  negligence 
on  its  part,  and  that  a  verdict  should,  there- 
fore, have  been  directed  in  its  favor.  Bearing 
in  mind  the  elementary  rule  that,  the  jury 
having  found  the  defendant  negligent  as 
charged,  the  court  on  appeal  will  not  disturb 
the  finding  if  the  evidence,  when  given  its 
most  favorable  construction  in  plaintiff's  be- 
half, affords  any  reasonable  or  substantial 
support  therefor,  we  have  no  trouble  in  say- 
ing that  the  objection  is  not  well  taken.  The 
evidence  on  the  part  [470]  of  plaintiff  fairly 
tends  to  show  that,  from  the  moment  the  car 
came  from  behind  the  screen  afforded  by  the 
drug  store,  the  truck  was  in  plain  view  of 
the  motorman;  but  he  continued  around  the 
curve  a  distance  of  thirty  to  thirty-five  feet 
into  the  boulevard  and  into  the  collision  with- 
out   stopping,    although    the    driver    of    the 


truck,  standing  upon  the  track  at  or  near  the 
rear  of  the  truck,  threw  up  his  hands  and 
signaled  him  to  stop.  According  to  the 
motorman's  own  statement,  he  was  moving 
very  slowly — about  one  mile  per  hour — and 
he  could  readily  have  avoided  the  accident. 
He  says,  "When  we  were  coming  around  the 
curve  I  think  we  were  going  not  over  a  mile 
an  hour  and  I  was  jus^  taking  my  time  in 
coming  around  the  curve.  I  was  moving 
slowly.  When  I  got  toward  the  curve  I 
noticed  the  auto  there  close  to  the  track." 
He  further  states  that,  as  he  came  up  to 
the  truck,  he  noticed  it  was  close,  but  the 
front  end  of  the  car  cleared  it  and  he  con- 
tinued his  course  until  the  rear  steps,  which 
projected  outward  beyond  the  body  of  the 
car,  hit  the  truck.  Plaintiff's  testimony  is  to 
the  effect  that  the  car  was  moving  more 
rapidly,  perhaps  five  miles  an  hour,  and  raked 
its  whole  length  against  the  truck.  It  is  a 
fair  inference  from  his  own  statement  that 
the  motorman  knew  the  nearness  of  the 
truck  to  the  railway  track;  but  finding  in 
his  slow  approach  that  the  front  end  of  his 
car  was  clearing  the  obstruction,  he  forgot 
for  the  moment  the  danger  to  be  apprehended 
from  the  projecting  steps  at  the  rear,  and 
thus  brought  about  the  injury.  If  so,  the 
question  of  his  negligence  was  clearly  one  for 
the  jury.  And  even  if  he  was  not  forgetful 
and  continued  to  move  his  car  in  the  honest 
belief  or  opinion  that  there  was  room  for 
him  to  pass  without  colliding  with  the  truck, 
the  position  of  which  was  directly  under  his 
eye,  it  would  still  be  a  question  of  fact  and 
not  of  law  whether  he  was  exercising  that 
reasonable  measure  of  care  that  his  duty  re- 
quired. Still  again,  the  jury  could  have 
found  under  the  evidence  that  Hablitz,  stand- 
ing upon  the  track,  signaled  the  car  in  time 
to  stop  before  reaching  the  truck,  and  if  this 
be  true,  it  could  [471]  well  be  said  that  the 
motorman  saw  it,  or,  in  the  exercise  of  due 
care,  ought  to  have  seen  it,  and  his  failure 
to  heed  it  was  negligence. 

II.  Is  the  plaintiff's  driver  chargeable  with 
contributory  negligence  as  a  matter  of  law? 
This  is  affirmed  by  the  appellant  on  the  ground 
that  the  driver  stopped  the  truck  at  a  place 
where  he  knew  it  would  not  dear  a  paasin*^ 
car.  In  our  judgment,  this  fact,  if  conceded, 
does  not  conclusively  negative  the  exercise  of 
reasonable  care  on  his  part.  He  was  not  a 
trespasser.  He  could  rightfully  stand  his 
truck  in  position  to  enable  him  to  unload  his 
goods.  According  to  his  testimony,  the  street 
was  blocked  with  snow,  which  was  to  some 
extent  heaped  and  drifted,  leaving  just  room 
enough  for  a  wagon.  The  width  of  the  pass- 
able part  of  the  street  between  the  track  and 
Moons*  store,  he  estimates  at  six  feet,  and 
his  truck  waa  ten  and  a  half  feet  in  length. 
He  stopped  with  the  front  end  of  the  truck 
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nearest  the  store,  the  body  of  the  vehicle 
angling  to  the  west  and  the  rear  end  nearer 
to  the  car  track.  The  car  in  question  was  out 
of  sight  on  the  "Y"  and  he  did  not  know  of 
its  presence  until  it  came  past  the  end  of  the 
drug  store  to  take  the  curve  in  his  direction. 
There  was  evidently  not  time  for  him  then  to 
mount  the  truck,  start  his  engine  and  move 
out  of  the  way,  and  he  sought  to  stop  the  car 
by  standing  on  the  tra<:k  and  signaling  the 
motornian.  While  he  says,  in  one  part  of  liis 
testimony,  with  reference  to  the  place  where 
he  stood  his  truck,  "If  I  knew  of  the  car  I 
would  have  drove  up  so  he  would  have 
cleared,"  and  also  stated  that  he  knew  it  was 
not  in  the  clear,  he  further  testified: 

"If  I  had  known  I  was  going  to  hit  there, 
I  could  not  have  driven  up  a  little  farther; 
the  snow  was  too  deep.  I  won't  say  it  was 
three  feet,  but  deep  enough  bo  I  could  not  get 
in  there.  I  understand  these  motors  and 
what  they  can  do,  so  I  did  not  try  it.  I  was 
not  scared  of  the  car  hitting  [472]  me  and 
wrecking  me,  it  would  take  only  five  minutes 
to  unload  the  stuff.  I  made  no  attempt  to  go 
farther  in,  for  I  knew  I  could  not  get  in  any- 
further." 

There  was  evidence  on  the  part  of  the  ap- 
pellant denying  the  existence  of  any  serious 
obstruction  of  the  street  by  snow  and  in- 
dicating that  the  truck  could  have  been  driven 
nearer  the  curb,  but  the  conflict  is  not  for  this 
court  to  decide.  In  no  aspect  of  the  evidence 
can  we  say  it  shows  conclusively  a  want  of 
care  by  the  driver.  As  already  suggested,  he 
was  rightfully  in  the  street  and  engaged  in 
the  performance  of  a  lawful  act  which  was,  at 
most,  a  matter  of  a  few  short  minutes.  If,  in 
view  of  the  condition  of  the  street,  he  used 
reasonable  care  to  so  place  his  truck  as  not  to 
unnecessarily  obstruct  the  use  of  the  public 
way  by  others,  including  the  railway  com- 
pany, and  was  proceeding  promptly  to  dis- 
ciiarge  his  load,  it  would  be  a  most  arbitrary 
holding  to  charge  him  with' negligence  as  a 
matter  of  law,  even  though  he  knew  that  his 
vehicle  did  not  wholly  clear  the  street  car 
track.  The  court  did  not  err  in  submitting 
the  question  of  contributory  negligence  to 
the  jury. 

Quite  parallel  in  point  of  principle  is  the 
recent  Massachusetts  case  of  Donovan  v. 
Connecticut  Valley  St.  R.  Co.  213  Mass.  99, 
Ann.  Cas.  1913E  1099,  99  N.  E.  956.  In  that 
case,  the  plaintiff,  driving  a  delivery  wagon, 
backed  up  in  front  of  a  store  and  was  in  the 
act  of  unloading  goods,  when  the  wagon  was 
struck  by  a  passing  street  car.  Upon  appeal 
from  a  verdict  by  the  plaintiff,  it  was  argued, 
as  it  is  here,  that  the  driver  was  negligent, 
but  the  court  said: 

"It  could  not  be  ruled  as  a  matter  of  law 
that  the  plaintiff  was  not  in  the  exercise  of 
due   care.     He    had   the   right   to   back    his 


wagon  up  to  the  store  as  he  did  and  he  testi- 
fied before  doing  so,  'I  looked  up  and  down 
the  street  for  a  car,  but  saw  none.'  It  was 
for  the  jury  to  say  whether,  in  view  of  the 
frequency  with  which  cars  came  along  the 
track,  he  should  have  looked  again  before  or 
while  attempting  to  unload  [473]  the  barrel, 
or  whetlier  he  did  all  that  could  be  done  to 
avoid  an  accident  after  he  heard  the  gong  or 
saw  the  car." 

There  is  nothing  in  any  of  our  cases  which 
requires  different  conclusion  on  our  part,  and 
the  rule  which  we  here  apply  is  in  strict  ac- 
cord with  approval  principles  governing  the 
use  of  public  streets  and  highways. 

III.  Error  is  assigned  upon  the  giving  of 
sixth  paragraph  of  the  court's  instructions  to 
the  jury  because  it  is  said  to  charge  the  jury 
upon  the  doctrine  of  the  last  fair  chance.  The 
following  extract  from  the  paragraph 
criticised  sufficiently  indicates  its  effect: 

"It  was  the  duty  of  defendant's  employes, 
in  charge  of  said  car,  to  exercise  ordinary 
care  to  determine  wliether  or  not  plaintiff's 
auto  truck  was  in  a  place  of  danger,  and  to 
avoid  the  injury  thereto.  If  said  employee:*, 
or  either  of  them,  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  that  plain- 
tiff's auto  truck  was  in  a  place  of  danger,  in 
time  to  stop  said  car  and  avoid  the  injury  to 
said  auto  truck,  and  failed  to  so  stop  the  car. 
you  would  be  justified  in  finding  the  defend- 
ant guilty  of  n^ligence." 

This,  it  will  be  readily  seen,  is  not  a  state- 
ment of  the  last  fair  chance  principle,  but 
rather  a  clear  and  explicit  statement  of  the 
duty  of  the  persons  in  charge  of  the  car  to 
keep  proper  lookout  as  they  moved  through 
the  street  to  avoid  collision  with  other  per- 
sons or  vehicles  rightfully  being  or  movin;» 
upon  the  public  way.  That  there  is  a  duty 
to  keep  such  lookout  and  to  avoid  injury  to 
others  whom  the  company's  servants  see  or 
ought  to  see  in  a  place  of  danger  and  that 
failure  in  this  respect  is  negligence  is  too 
thoroughly  settled  to  permit  argument  or 
citation  of  cases.  But  see  Barry  v.  Burling- 
ton R.  etc.  Co.  119  Ta.  02,  95  N.'  W.  229,  and 
the  later  cases  in  which  that  precedent  has 
since  been  cited  and  followed. 

[474]  We  may  add  also  that,  even  if  the 
instruction  challenged  could  be  construed  as 
a  statement  of  the  rule  to  which  appellant 
objects,  it  would  not  be  erroneous.  For.  as- 
suming that  Hablitz  was  negligent  in  the 
placing  of  his  truck,  no  peril  arose  therefrom 
until  the  street  car  came  around  the  corner: 
and  there  is  evidence  from  which  the  jury 
could  find  that,  upon  its  appearance,  Hablitz 
at  once  sought  to  avert  the  collision  by 
signaling  the  motorman  in  time  for  the  latter 
to  stop.  If  the  motorman  saw  the  signal  and 
failed  to  stop,  or  if  he  failed  to  see  it  because 
of  his  want  of  proper  attention  to  his  duties, 
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then  he  was  negligent  and  appellant  would  be 
liable  for  the  damages,  notwithstanding  the 
prior  negligence  of  the  driver.  On  this  point, 
see  Barry  Case,  supra;  Latson  v.  St.  Louis 
Transit  Co.  192  Mo.  449,  91  S.  W.  109; 
Keeney  v.  Springfield  St.  R.  Co.  210  Mass. 
44,  96  N.  E.  73,  and  the  Donovan  Case,  supra. 

IV.  Numerous  errors  are  assigned  upon 
rulings  admitting  and  rejecting  testimony. 
Of  these,  we  mention  the  following: 

The  court  permitted  the  plaintiff  to  testify 
to  the  speed  at  which  the  car  was  moving, 
and  this  is  said  to  be  erroneous  because  the 
petition  did  not  charge  excessive  speed  as  a 
ground  of  negligence.  The  speed  of  the  car 
was,  nevertheless,  a  legitimate  subject  of  in- 
quiry. Negligence  was  charged  in  the  failure 
nf  the  appellant  to  stop  its  car  and  avoid  the 
injury.  Whether  the  motorman  could  or 
could  not  have  stopped  the  car  by  the  use  of 
prompt  and  reasonable  care  depended  in  a 
material  degree  upon  the  rate  at  which  he 
was  moving.  He  himself  says  he  was  moving 
very  slowly  and  had  his  car  under  perfect 
control,  and  if  this  be  true,  so  much  the  more 
readily  could  he  have  observed  the  signals 
given  and  brought  the  car  to  a  standstill 
before  striking  the  truck.  The  evidence  was 
properly  admitted. 

It  was  a  part  of  plaintiff's  claim  that  the 
injury  to  the  truck  necessitated  the  furnish- 
ing of  a  new  axle,  and  witness,  [475]  having 
testified  that  he  knew  the  value  of  the  one 
obtained  for  that  purpose,  said  it  was  worth, 
delivered,  $45.00.  On  cross-examination,  he 
said  this  was  the  only  axle  he  had  ever  pur- 
chased and  that  he  judged  of  its  value  from 
the  fact  that  he  bought  it  from  a  reputable 
firm  engaged  in  that  business  and  believed 
that  tlie  price  they  gave  was  its  fair  value. 
Thereupon,  appellant  moved  the  court  to 
withdraw  from  the  jury  the  testimony  of  the 
witness  on  this  point,  and  the  motion  was   i       ««»««•  FUoe  in  Street  as  NegUgenee 


bus  exception  or  assignment  of  error  covering 
numerous  items  or  points,  for  an  understand- 
ing of  which  the  court  must  search  through 
the  abstract  or  transcript,  will  not  be  con- 
sidered. 

Hablitz  testified  that,  when  he  signaled  the 
car  to  stop,  the  motorman  rang  the  bell  but 
continued  to  come  on.  The  motorman,  having 
testified  for  the  appellant,  was  asked  on 
cross-examination  whether  he  rang  the  bell 
as  he  approached  the  truck,  and  over  the  ob- 
jection, was  allowed  to  answer,  "I  can't 
remember  whether  I  did  or  not."  So  also, 
upon  cross-examination  of  the  conductor,  he 
was  asked  how  [476]  far  the  car  step  pro- 
jected into  the  street,  and  over  like  objection,, 
answered,  "I  can't  say  how  far  it  would."  It 
seems  hardly  necessary  to  say  that  these* 
questions  and  answers,  whether  strictly  cross- 
examination  or  not,  can,  upon  no  reasonable- 
theory,  be  held  in  the  least  degree  prej- 
udicial to  the  appellant.  The  fact  called  for 
in  each  case  was  pertinent  and  proper  for  the 
consideration  of  the  jury;  but  in  each  in- 
stance, the  witness  in  substance  simply 
answered  that  he  did  not  remember.  The- 
assignment  of  error  in  this  respect  is  without, 
merit. 

We  shall  not  extend  this  opinion  to  con- 
sider the  other  assignmenta.  So  far  as  they 
fairly  arise  upon  the  record,  they  are  suf- 
ficiently covered  and  ruled  by  the  conclusions 
we  have  already  announced.  No  good  reason 
is  shown  for  setting  aside  the  verdict,  and  the 
judgment  rendered   thereon  will  be  affirmed. 

Deeraer,  C.  J.,  Evans  and  Preston^  JJ.^ 
concur. 


NOTE. 
Stopping  or  Leaving  Vehicle  In  Dan* 


overruled.  The  fact  that  the  abstract  does 
not  state  the  grounds  assigned  for  the  motion 
is  reason  enough  for  not  sustaining  the 
exception.  If  we  would  be  authorized  to  as- 
sume that  the  ground  relied  upon  was  the 
incomptence  of  the  witness  to  testify  to 
values,  we  still  think  the  ruling  not 
erroneous.  The  witness  himself  bought  the 
axle  in  the  market  of  a  dealei*  engaged  in  that 
business,  and  while  he  may  not  have  been  an 
expert  on  that  subject,  he  was  not  disquali- 
fied to  give  an  opinion.  Moreover,  another 
witness,  a  dealer  in  such  articles,  testified, 
giving  the  same  estimate  of  the  value  of  the 
axle,  and  no  witness  attempts  to  place  the 
value  at  any  smaller  figure. 

Again,  it  is  said  that  the  court  erred  in 
permitting  the  witness  Lyon  to  testify  to 
certain  items  of  expense  or  damage  mentioned 
and  numbered  7  to  17.  It  is  a  familiar  rule 
frequently  applied  in  this  court  that  an  omni- 
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Precluding    Recovery    fox    Resultinii; 
Injuries. 

General  Rule,  1229. 

Particular  Kinds  of  Vehicle,  1230. 

Vehicle  Stopped  or  Left  in  Street  Generally,- 
1231. 

Sudden  Stop  in  Street,  1233.  ' 

Vehicle  on  or  near  Kailroad  or  Street  Rail- 
way Track,  1233. 

Vehicle  Left  Unattended,  1236. 

Illegal  Stopping  or  Leaving  of  Vehicle,  1239. 

Last  Clear  Chance  Doctrine,  1239. 


General  Rule, 

It  is  ordinarily  a  question  for  the  jury  to 
determine  whether  the  act  of  a  plaintiff  in 
stopping  or  leaving  his  vehicle  in  the  street 
was  negligence,  though  the  circumstances  may 
be  such  as  to  warrant  the  court  in  declaring 
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as  a  matter  of  law  that  the  plaintiff  is  negli- 
gent. See  the  cases  cited  throughout  this 
note.  The  right  of  the  user  of  a  vehicle  on  a 
highway  to  stop  on  the  highway  was  well 
stated  in  Birdsell  Mtg,  Co.  v.  Loughman,  26 
Ind.  App.  359,  59  N.  E.  872,  wherein  the  court 
said :  "One  who  uses  a  vehicle  upon  a  public 
highway  has  a  right  to  stop  and  allow  his 
vehicle  to  remain  a  reasonable  time  by  the 
roadside  for  his  own  convenience,  if  thereby 
he  does  not  unduly  interfere  with  the  rights 
of  others  in  their  lawful  use  of  the  highway. 
So  to  stop  and  remain  at  the  edge  of  a  high- 
way, or  at  the  curb  of  a  street,  is  one  of  the 
most  common  and  beneficial  uses  of  the  public 
way,  and  such  use  cannot  be  regarded  as  con- 
tributory negligence,  if  enjoyed  with  due 
regard  to  the, rights  of  others  using  due  care 
to  protect  themselves  and  not  to  injure 
others.  See  Thompson  on  Neg.  389,  note  10; 
Elliott  on  Roads  and  Streets  (2d  ed.)  sec- 
tions 847,  848,  and  cases  cited." 


Particular  Kinds  of  Vehicle. 

While  the  general  rule  heretofore  stated 
has  been  applied  most  frequently  to  horse- 
drawn  or  motor-driven  vehicles  (see  the  fol- 
lowing subdivisions  of  this  note),  it  is  ap- 
plicable to  any  vehicle  entitled  to  use  the 
streets.  A  bicycle  has  the  same  right  on  a 
street  or  highway  as  any  other  vehicle,  and  its 
rider  is  not  deprived  of  his  rights  simply 
because  he  leaves  it  standing  on  the  side  of 
the  street.  If  a  bicycle  bo  left  standing  is 
damaged  by  the  passing  traffic,  the  question 
t>f  the  rider's  negligence  is  one  for  the  jury. 
Wagner  v.  New  York  Condensed  Milk  Co.  21 
Misc.  62,  46  N.  Y.  S.  939;  Lacey  v.  Winn,  3 
Pa.  Dist.  811,  4  Pa.  Dist.  409.  Thus  in  the 
«aBe  first  cited  the  court  said:  *'It  is  claimed 
for  the  appellant,  however,  that  the  plaintiff's 
act  in  placing  his  bicycle  in  front  of  this  un- 
guarded horse  was  negligence  upon  his  part, 
obviously  contributing  to  the  injury,  and  that 
for  this  the  complaint  should  have  been  dis- 
missed. Had  the  plaintiff  observed  the 
driver's  absence  from  the  wagon,  when  leav- 
ing his  bicycle  as  he  did,  his  right  of  recovery 
might  be  open  to  discussion,  but  his  testimony 
was  to  the  effect  that  at  this  time  he  did  not 
observe  whether  the  driver  was  or  was  not 
present,  and  only  when  he  removed  the 
machine  from  the  street,  after  the  damage 
was  done,  did  he  notice  that  the  horse  was 
unattended.  At  most  it  was  a  question  of 
fact  whether  he  should  have  ascertained,  in 
the  first  instance,  that  the  horse  was  under  its 
-driver's  control;  certainly  it  cannot  be  said,  as 
matter  of  law,  that  such  was  his  duty,  for, 
indeed,  he  could  have  assumed  that  the  de- 
fendant so  operated  its  wagon  that  its  duty 
to  cxerciHi*  ordinary  care,  toward  the  persons 
also    using   the   highway,   was   properly   ob- 


served. That  this  stationary  vehicle  would 
become  a  thing  of  danger  through  the  de- 
fendant's negligence,  was  not  for  him  to 
anticipate.  The  absence  of  contributory 
negligence,  therefore,  was  readily  to  be  found 
from  the  evidence  and  the  sole  ground  upon 
which  this  appeal  is  based  becomes  unten- 
able." 

It  is. not  negligence  per  se  on  the  part  of 
the  user  of  the  pushcart  to  have  it  standing 
in  the  street  close  to  the  curbstone  where  it  is 
run  into  by  a  passing  vehicle.  Cohn  v.  Palmer, 
78  App.  Div.  506,  79  N.  Y.  S.  762;  Collender 
V.  Reardon,  138  App.  Div.  738,  123  N.  Y.  S. 
587,  reversing  121  N.  Y.  S.  531.  Compare 
Tolkon  V.  Otto  E.  Reimer  Co.  126  App.  Div. 
695,  110  N.  Y.  S.  129,  wherein  the  court  in 
discussing  the  question  of  the  plaintiff's  neg- 
ligence said:  "His  pushcart  was  in  the  road- 
way and  he  was  standing  on  the  side  toward 
the  center  of  the  street,  facing  the  sidewalk, 
showing  his  wares  to  a  customer,  but  taking 
no  heed  whatever  of  the  traffic  in  the  street. 
His  unlawful  occupation  of  the  street  con- 
tributed to  his  accident,  unless  the  defend- 
ant's driver  willfully  or  wantonly  ran  into 
him."  In  Richardson  v.  Davis,  94  Minn.  31. >, 
102  N.  W.  868,  the  facts  were  stated  by  the 
court  as  follows:  "This  was  an  action  for 
damages  suffered  by  plaintiff  on  a  highway. 
Tlie  plaintiff  and  respondent  was  in  the 
employ  of  a  city  as  a  laborer  repairing 
sidewalks.  On  the  day  he  was  injured  ho  had 
been  at  work  on  Michigan  street,  a  principal 
wholesale  and  much  traveled  street  in  Duluth, 
thirty-three  feet  wide  between  the  curbstones. 
The  plaintiff  left  the  cart,  which  he  was  using 
in  his  work,  standing  about  six  inches  or  a 
foot  from  the  curb,  upon  the  paved  portion 
of  the  street.  This  cart  had  a  box  about 
three  feet  square  and  twelve  inches  deep, 
which  rested  upon  an  axle,  set  into  two 
wheels,  three  feet  high,  so  that  the 
wheels  were  within  two  or  three  inches  of  the 
box.  The  width  of  the  cart,  including  the 
hub,  was  about  four  feet.  At  one  end  of  the 
cart  was  a  handle  bar  projecting  some  two 
and  a  half  or  three  feet,  by  means  of  which 
the  cart  was  pushed  along.  This  cart  con- 
tained a  plank  sixteen  feet  long,  and  some 
four  or  five  short  planks,  loaded  over  its 
center.  It  stood  at  a  little  but  undeter- 
mined angle  with  the  curb,  so  that  the  handle 
bar  extended  into  the  street  in  the  direction 
in  which  defendant's  team  was  coming.  On 
the  side  of  the  street  opposite  to  that  to 
which  the  cart  was  nearest,  there  were  at  the 
time  of  plaintiff's  injury  teams  standing 
with  wagons  backed  up  towards  the  curb,  so 
that  the  horses  stood  out  into  the  street. 
Plaintiff,  directed  by  his  boss  to  get  some 
spikes  from  the  cart  with  which  to  nail  down 
the  sidewalk,  put  his  right  foot  down  between 
the  curb  and  the  wheel  to  reach  the  spikes. 
While  he  was  in  this  position,  the  defendant's 
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wagon  came'  along  on  a  waUc:  or  on  a  slow 
trot,  struck  the  handle  bars  of  the  cart  or 
came  in  contact  with  the  planks  with  the 
whiffletree  or  hub  of  the  wagon,  knocked  the 
plaintiff  down,  and  did  the  damage  of  which 
complaint  is  here  made."  It  was  held  that 
the  trial  court  erred  in  failing  to  give  a 
charge  on  the  plaintiff's  negligence,  the  court 
saying:  ''This  plaintiff  had  a  perfect  right 
to  do  as  he  did;  but  he  was  under  an  equal 
duty  in  so  doing  to  exercise  reasonable  care 
with  reference  to  the  conditions  existing  at 
the  particular  time  and  place,  viz.,  the 
character  of  the  street,  its  use  by  passing 
vehicles,  its  width,  and  the  extent  to  which 
it  was  filled  by  his  own  cart  and  by  horses 
and  wagons  across  the  way.  He  was  not 
required  to  anticipate  negligence  on  the 
part  of  this  defendant  or  of  others,  but  he 
was  bound  not  to  be  guilty  of  contributory 
negligence  on  his  own  part.  .  .  .  This  case 
is  obviously  different  from  instances,  cited  by 
plaintiff,  in  which  men  engaged  at  work  on 
the  streets  are  required  to  be  there  in  the  per- 
formance of  their  work.  Plaintiff  here  could 
have  reached  the  spikes  without  going  on  the 
street  at  all*  or  he  could  have  waited  a 
moment  until  defendant's  wagon  passed.  The 
ordinary  rule  as  to  contributory  negligence 
applies.  A  party  is  not  entitled  to  redress 
for  an  injury  sustained  In  a  highway,  where 
his  own  carelessness  or  negligence  has  con- 
tributed in  any  degree,  greater  or  less,  to  the 
injury.  .  .  .  The  court  erred  in  refusing 
defendant's  request  to  charge  as  to  contrib- 
utory  negligence." 

In  Stevenson  v.  U.  8.  Exp.  Co.  221  Pa. 
St.  59,  70  Atl.  275,  128  Am.  St.  Rep.  725, 
it  appeared  that  the  plaintiff,  who  was  an 
invalid,  was  left  unattended  in  her  wheel 
<>hair  in  the  street  behind  an  unhitched  horse. 
The  liorBe  backed  the  w^agon  to  which  he  was 
attached  against  her  and  injured  her.  In  an 
action  against  the  owner  of  the  horse  to 
recover  damages  for  the  injuries  it  was  held 
that  the  question  whether  she  was  negligent 
was  a  matter  to  be  decided  by  the  jury. 

Vehicle  Stopped  or  Left  in  Street  Gen^ 

eraUy, 

The  question  of  the  plaintiff's  negligence 
in  stopping  or  leaving  his  vehicle  in  the  street 
for  a  reasonable  purpose  in  consequence  of 
which  injuries  occur  by  reason  of  a  collision 
w^ith  other  vehicles,  is  generally  held  to  be  one 
of  fact.  Birdsell  Mfg.  ■  Co.  v.  Loughman,  26 
Ind.  App.  359,  59  N.  £.  872  (injuries  by  run- 
away horse  to  horse'  and  buggy  while  horse 
was  hitched  to  telegraph  post  in  front  of 
plaintiff's  office).  Bigelow  v.  Keed,  51  Me. 
325;  Greenwood  v.  Callahan,  111  Mass.  208 
(horse  and  wagon  backed  up  to  curbstone, 
horse  fastened  by  weight  and  strap;  injury 


by  runaway  horse  )j  Boick  v.^Bissell,  80  Mich. 
260,  45  N.  W.  55;  Prieur  v.  E.  H.  Stafford  Co. 
126  Mich.  169,  85  N.  W.  469,  7  Detroit  Leg.  N. 
749;  Welling  v.  Judge,  40  Barb.  (N.  Y.)  193; 
Kettle  V.  Turl,  162  N.  Y.  255,  56  N.  E.  Ql^-, 
Kead  v.  Roscoe  Lumber  Co.  54  App.  Div.  621, 
66  N.  Y.  S.  419;  Curley  v.  Electric  Vehicle 
Co.  68  App.  Div.  18,  74  N.  Y.  S.  35;  Rohde 
V.  Mantell,  107  App.  Div.  621,  95  N.  Y.  S.  5 
(wagon  halted  opposite  store  for  purpose  of 
loading  struck  by  passing  truck;  Harris  v. 
Burns,  133  N.  Y.  S.  418  (injuries  to  plain- 
tiff's automobile  standing  in  front  of  his  of- 
fice) ;  Studebaker  Bros.  Mfg.  Co.  v.  Carter, 
51  Tex.  Civ.  App.  331,  111  S.  W.  1086. 

In  Nead  v.  Roscoe  Lumber  Co.  54  App. 
Div.  621,  66  N.  Y.  S.  419,  the  action  was 
brought  to  recover  damages  for  personal  in- 
juries to  the  plaintiff  caused  by  his  being 
struck  by  the  defendant's  truck.  It  appeared 
that  the  plaintiff  at  the  time  of  the  accident 
had  stopped  with  his  wagon  and  was  in  the 
street  beside  the  wagon  engaged  for  a  period 
of  three  or  four  minutes  in  adjusting  the 
wagon  cover  when  the  defendant's  truck 
came  around  the  corner  a  few  feet  away  and 
struck  the  plaintiff.  It  was  held  that  the 
plaintiff  was  not  as  a  matter  of  law  guilty  of 
contributory  negligence.  To  the  same  effect 
see  Boick  v.  Bissell,  80  Mich.  260,  45  N  W..55. 

In  Welling  v.  Judge,  40  Barb.  (N.  Y.)  193, 
it  appeared  that  the  plaintiff  was  walking 
alongside  his  horse  and  wagon  when  he  met 
the  defendant's  horse  and  heavily  loaded 
wagon  coming  from  the  opposite  direction. 
The  defendant  was  walking  in  the  rear  of 
his  team  and  did  not  see  the  plaintiff's  horse 
and  wagon;  his  team  not  turning  out  the 
plaintiff  turned  his  horse  and  wagon  as  far 
to  the  right  as  he  could  and  stepped  in  be- 
tween the  wheels  of  his  wagon  to  let  the 
other  team  pass  him.  In  passing  the  whiffle- 
tree of  the  other  wagon  caught  the  plaintiff's 
overcoat  and  dragged  and  injured  him.  It 
was  held  that  the  question  of  negligence  of 
tlie  plaintiff  was  one  for  the  jury. 

In  Bigelow  v.  Reed,  51  Me.  325,  it  appeared 
that  while  the  plaintiff  was  sitting  in  his 
pung  in  the  traveled  part  of  a  street  a  run- 
away horse  ran  against  the  pung  throwing 
out  the  plaintiff  and  injuring  him.  In  an 
action  against  the  owner  of  the  horse  to 
recover  damages  for  the  injuries  it  was  held 
to  be  proper  to  refuse  instructions  which 
were  to  the  effect  that  the  plaintiff  was  not 
making  a  lawful  use  of  the  street. 

In  Prieur  v.  E,  H.  Stafford  Co.  126  Mich. 
169,  85  N.  W.  469,  7  Detroit  Leg.  N.  749, 
it  appeared  that  the  plaintiff  had  backed 
his  wagon  up  to  a  freight  depot  for  the  pur- 
pose of  loading  freight,  that  being  the  cus- 
tomary method.  After  completing  the  load- 
ing be  drove  about  two  feet  further  into  the. 
street   for   the   purpose   of   tying   his   load. 
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While  in  this  position  there  wafi  sufficient 
room  for  a  wagon  of  ordinary  width  to  pass, 
but  the  defendant  came  along  at  this  time 
with  a  wagon  loaded  to  an  extraordinary 
width  and  tried  to  pass  and  in  so  doing 
struck  the  plaintiff's  horse,  causing  it  to  back 
up  and  throw  the  plaintiff  against  the  build- 
ing. It  was  held  that  the  question  of  the 
plaintiff's  negligence  was  for  the  jury. 

In  Curley  v.  Electric  Vehicle  Co.  68  App. 
Div.  18,  74  N.  Y.  S.  35,  it  appeared  that  the 
driver  of  a  hansom  was  sent  by  his  employer 
to  occupy  a  cab  stand.  On  his  arrival  there 
one  of  the  cabs  pulled  out  and  after  waiting 
Hcveral  mii^utes  for  the  line  to  close  up  the 
driver  occupied  the  place  himself,  stopping  his 
horse  several  feet  from  the  rear  end  of  the 
cab  in  front.  The  defendant's  electric  cab 
was  next  in  line  and  after  the  plaintiff's 
driver  had  taken  his  place  in  the  line  the 
driver  of  the  defendant's  cab  drove  up  and 
demanded  the  place  and,  on  being  refused  it, 
tried  to  back  his  cab  into  the  place  and  col- 
lided with  the  plaintiff's  horse  injuring  it. 
It  was  held  that  the  question  of  the  plain- 
tiff's negligence  was  one  for  the  jury. 

In  Kettle  y.  Turl,  162  N.  Y.  255,  56  N".  E. 
626,  the  facts  were  stated  by  the  court  as 
follows:  "Tliis  action  was  for  negligence. 
The  plaintiff  was  a  truckman  in  the  city  of 
New  York  driving  his  own  team.  On  Novem- 
ber 16,  1801,  shortly  after  nine  o'clock  in  the 
morning,  he  was  coniing  down  Tenth  avenue, 
when  he  discovered  a  knife  lying  in  the 
street.  He  drove  his  team  to  the  curb  on 
the  right-hand  side,  alighted,  passed  to  the 
rear,  picked  up  the  knife,  returned  to  the 
front  of  his  truck,  put  his  hand  upon  the* 
seat,  and  in  attempting  to  remount  stepped 
upon  the  hub  of  the  wheel,  when  he  was 
struck  by  the  whiffletrees  upon  the  defend- 
ants' passing  truck,  thrown  to  the  street  and 
his  right  leg  broken."  In  reversing  a  judg- 
ment for  defendants  the  court  said:  "The 
facts  and  circumstances  of  this  case  disclose 
that  there  is  no  standard  fixed  by  law  by 
which  the  plaintiff's  contributory  negligence 
could  be  determined.  Clearly,  both  the  ques- 
tion of  the  defendants'  negligence  and  the 
plaintiff's  freedom  from  contributory  negli- 
gence were,  under  the  proof,  questions  of  fact. 
Hence,  the  trial  court  erred  in  granting  the 
defendant's  motion  for  a  nonsuit,  and  the 
learned  General  Term  erroneously  overruled 
the  plaintiff's  exceptions,  denied  his  motion 
for  a  new  trial,  and  directed  a  judgment  for 
the  defendants." 

Where  a  horse-drawn  vehicle  is  stopped  so 
that  a  slight  movement  of  the  horse  brings 
it  into  the  traveled  track  in  consequence  of 
wliich  a  collision  occurs  with  a  passing  vehi- 
cle, the  owner  of  the  former  vehicle  is  guilty 
of  negligence  preceding  a  recovery  for  any 
loss  sustained.     Patten  v.  Paul   (Md.)  7  Atl. 


267;  Le  Baron  ▼.  Joslin,  41  Mich.  313,  2 
N.  W.  36;  Joslin  v.  LeBaron,  44  Mich.  160, 
6  N.  W.  214;  Stiles  v.  Geeaev,  71  Pa.  St, 
439.  See  also  Higgins  v.  Portland  R.  Co. 
106  Me.  39,  75  Atl.  289;  Guendlach  ▼.  Beck, 
146  Mo.  App.  201,  123  S.  W.  962. 

In  Wells  Fargo,  etc.  Express  t.  Keeler 
(Tex.)  173  S.  W.  926,  it  was  hehl  that  there 
was  no  evidence  of  the  plaintiff's  negligence 
where  it  appeared  that  the  defendant's  horse 
while  fighting  another  horee  backed  the 
wagon  to  which  he  was  attached  against  the 
plaintifTs  automobile  which  was  standing  in 
the  street  backed  up  against  a  wall. 

As  to  the  negligence  of  a  driver  in  leaving 
his  vehicle  unattended,  see  infra  the  subdivi- 
sion Vehicle  Left  l.^natt ended. 

In  Kmethurst  v.  Barton  Square  Ind.  Cong. 
Church,  148  Mass.  261,  19  N.  E.  387,  12  Am. 
St.  Rep.  550,  2  L.R.A.  695,  it  appeared  that 
the  plaintiff  had  his  horse  and  wagon  stand- 
ing in  the  street  for  the  purpose  of  unloading 
the  wagon  when  snow  fell  from  the  roof  of 
the  building  on  the  defendant's  premises,  and 
struck  the  horse,  causing  it  to  run  away  and 
injure  the  plaintiff.  In  answering  a  conten- 
tion that  the  plaintiff  was  not  using  the 
street  as  a  traveler,  the  court  said:  'The 
defendant  further  contends,  that  the  plaintiff 
was  not  using  the  street  as  a  traveler,  and 
therefore  had  not  the  rights  which  a  traveler 
or  an  adjoining  proprietor  might  have  to  Ik 
protected  from  the  effects  of  a  fall  of  snow. 
The  plaintiff  at  the  time  of  the  accident  was 
engaged  in  unloading  from  his  team  goods 
which  were  to  be  deposited  in  the  basement 
of  the  defendant's  building.  The  exact  posi- 
tion of  the  plaintiff's  team  was  in  ^^spute. 
The  presiding  judge  declined  to  instruct  the 
jury  that  the  plaintiff  was  not  a  traveler, 
and  instructed  the  jury  that  the  plaintiff 
had  the  right  to  use  the  way  for  the  trans- 
portation of  goods  in  a  proper  manner,  not 
unreasonably  obstructing  or  interfering  with 
others,  adding:  *He  has  a  right  to  stop  in 
the  road  for  the  purpose  of  getting  out  or 
getting  in,  or  of  unloading  a  team  in  a  rea- 
sonable manner;  and  what  is  a  reasonable 
manner  is  a  question  of  fact  for  the  jury  to 
pass  upon  under  all  the  circumstances  of  the 
case.'  Under  this  instruction,  the  jury  must 
have  found  that  he  was  unloading  his  team 
in  a  reasonable  and  proper  manner  when  the 
Occident  occurred.  A  traveler  lawfully  using 
the  way  has  the  same  rights  to  enjoy  such 
use  undisturbed  as  if  he  were  the  owner  in 
fee  simple.  ...  In  order  to  be  a  traveler, 
it  is  not  necessary  that  one  should  be  con- 
stantly moving,  if  he  is  a  pedestrian,  or  that 
the  vehicle  he  drives,  or  that  in  which  he  is 
conveying  goods,  if  he  is  using  one,  shall  be 
continuously  in  motion.  It  would  certainly 
be  impossible  to  use  the  highways  convenient- 
ly for  the  ordinary  purposes  of  business  or 
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social  life  with  teams  or  lighter  carriages, 
il  occasional  stops  were  not  permitted  to  en- 
able those  using  them  to  load  and  unload 
teams,  to  receive  and  deliver  goods,  to  enter 
shops  and  stores,  and  to  make  brief  calls  of 
business  or  even  of  a  social  character.  Dur- 
ing these  stops,  if  reasonable  in  duration,  one 
should  not  lose  his  rights  as  a  traveler,  and 
the  protection  thus  afforded  to  his  person  or 
property." 

Sudden  Stop  in  Street, 

Where  the  driver  of  a  vehicle,  knowing  that 
another  vehicle  is  close  behind  him,  stops 
suddenly  without  warning,  and  as  a  result 
the  vehicle  in  the  rear  collides  with  his  own, 
it  seems  that  he  is  precluded  by  his  own  neg- 
ligence from  recovering  damages  for  the  in- 
juries. St rever  V.  Woodward  (la.)  158  N.W. 
504;  Maas  v.  Fauser,  36  Misc.  813,  74  N. 
Y.  S.  861.  See  also  Earle  v.  Pardington,  116 
N.  Y.  S.  675.  Thus  in  Maas  v.  Fauser,  supra, 
in  affirming  a  judgment  for  the  defendants, 
the  court  said:  "Witnesses  for  all  parties 
say  that  the  vehicle,  in  which  were  the  plain- 
tiffs, was  proceeding  from  the  ferryhouse  on 
the  Brooklyn  side  of  the  East  river  when  it 
was  stopped  to  avoid  a  passing  car,  and  that 
the  left  hind  wheel  of  the  Maas  vehicle  was 
struck  by  the  right  front  wheel  of  the  wagon 
of  the  defendant,  who  was  driving  behind, 
causing  some  damage.  It  was  Mr.  Maas's 
duty  to  give  that  attention,  to  the  situation 
in  which  he  found  himself  and  his  wife,  that 
might  be  called  for  from  a  man  of  ordinary 
intelligence.  .  .  .  When  he  decided  sud- 
denly to  stop  to  escape  the  car  in  front,  he 
was  bound  to  remember  that  there  was 
coming  behind  the  horse  and  wagon  which 
he  had  just  passed,  apparently  on  the  whip 
hand,  the  wrong  side.  He  chose  the  chance 
of  escaping  what  might  happen  at  his  back 
before  the  certainty  of  running  into  danger 
in  front.  From  the  defendant's  story,  the 
accident  well  may  have  been  unavoidable  by 
him,  and,  that  view  having  been  taken  by  the 
learned  justice,  the  judgments  are  to  be 
affirmed." 

In  Clark  v.  Weathers  (la.)  159  N.  W.  585, 
in  affirming  the  direction  of  a  verdict  for  the 
defendants  in  an  action  to  recover  damages 
for  injuries  to  the  plaintiff's  automobile  by 
a  collision  between  it  and  the  defendants' 
automobile,  it  appearing  that  at  the  time  of 
the  collision  the  plaintiff  had  stopped  his 
automobile  without  giving  the  statutory  sig- 
nal, the  court  said:  "As  defendants'  car 
was  but  200  feet  back,  those  in  it  must  have 
seen  and  recognized  such  signal  had  it  been 
given,  and  likely  would  have  had  ample  time 
to  have  stopped  their  car  before  reaching 
the  automobile  ahead.  Until  aware  of  what 
was  happening,  they  had  the  right  to  rely 
Inn.  Cas.  1917C. — 78, 


on  the  driver  of  plaintiff's  car  complying  with 
the  statutory  mandate  by  giving  timely  warn- 
ing by  an  appropriate  signal  of  his  purpose 
to  stop  the  car.  Some  difficulty  always  is 
experienced  in  detecting  an  increase  or  de- 
crease in  the  speed  of  an  object  directly  in 
front,  moving  in  the  same  direction,  and  es- 
pecially in  determining  whether  the  decrease 
is  with  the  purpose  of  stopping.  Huddy  on 
Automobiles,  176.  This  being  so,  the  auto- 
mobile following  likely  would  approach  much 
nearer  that  ahead  than  it  was  when  the  front 
car  began  slowing  dow^  to  stop  before  the 
driver  of  the  rear  car  in  the  exercise  of  ordi- 
nary care  must  have  observed  that  it  was 
stopping.  At*  the  speed  Mrs.  Clark  testified 
the  rear  car  was  coming,  at  least  thirty-six 
feet  and  it  must  have  overtaken  the  automo- 
bile ahead  in  six  seconds.  There  was  no 
evidence  tending  to  prove  how  quickly  or 
within  what  distance  the  driver  might,  in 
the  exercise  of  ordinarv  care  and  skill,  have 
stopped  a  car  such  as  defendants  were  driv- 
ing. How,  then,  were  it  possible  for  a  jury 
to  say  from  the  evidence  whether  the  omis- 
sion of  the  driver  of  the  front  car  to  signal 
that  he  was  about  to  stop  was  not  the  con- 
tributing cause  of  the  collision?  The  defend- 
ants may  have  been  negligent  in  the  matter 
of  speed.  Section  1571ml9,  Code  Supp. ;  but, 
as  plaintiff  was  guilty  of  contributory  negli- 
gence apparently  having  causal  connection 
with  the  collision,  and  there  was  no  room  to 
sav  from  the  evidence  adduced  that  this 
must  have  occurred  notwithstanding  such 
contributory  negligence,  the  court  rightly  di- 
rected a  verdict  for  defendants." 

Vehicle  on   or  near   Railroad   or   Street 
Railivay  Traclc, 

Where  the  user  of  a  vehicle  stops  or  leaves 
it  on  a  street  railway  track  or  in  such  prox- 
imity as  to  be  struck  by  a  passing  car,  it  is 
generally  held  to  be  negligence  on  his  part 
precluding  a  recovery  for  resulting  injuries. 
Lawrence  v.  Fitchburg,  etc.  R.  Co.  201  Mass. 
489,  87  N.  E.  898;  Vogts  v.  Metropolitan  St. 
R.  Co.  36  Misc.  799,  74  N.  Y.  S.  844;  Gass 
V.  New  York  City  R.  Co.  88  N.  Y.  S.  950; 
Silz  V.  Interurban  St.  R.  Co.  92  N.  Y.  S. 
302;  Winter  v.  Federal  St.  etc.  Pass.  Ry. 
153  Pa.  St.  26,  25  Atl.  1028,  31  W.  N.  C. 
565,  19  L.R.A.  232.  Thus  in  Silz  v.  Interur- 
ban  St.  R.  Co.  supra,  in  holding  that  the 
driver  of  a  vehicle  was  negligent  the  court 
said:  **The  plaintiff  in  this  cas^  is  a  mer- 
chant, with  a  place  of  btisiness  on  Washing- 
ton street.  Tlirough  this  street  is  operated 
a  car  line  owned  by  defendant,  and  using  but 
one  track.  On  the  day  in  question  a  truck 
belonging  to  plaintiff  was  backed  up  against 
the  curb  in  front  of  his  store,  with  front 
wheels  turned  in  under  the  truck,  and  thej 
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horse  in  the  shafts  turned  at  right  angles  to 
the  body  of  the  wagon.  Standing  in  this 
fashion,  cars  could  readily  and  safely  pass, 
there  being  room.  In  the  process  of  loading, 
the  weight  of  the  merchandise  caused  the 
body  of  the  truck  to  sag  down,  and,  if  per- 
mitted to,  would  rest  upon  the  wheels  if  they 
remained  turned  under  the  body.  So  the 
driver  of  the  truck  pulled  his  horse  'out  a 
little  to  the  left'  in  order  to  take  the  wheels 
from  under  the  body  of  the  truck.  In  doing 
this,  as  subsequent  events  proved,  he  brought 
the  liorse  standing  in  the  shafts  into  an  abso- 
lute zone  of  danger.  The  horse  was  blank- 
eted, and  the  blanket  concealed  the  shafts. 
The  driver  did  not  see  the  car,  although  he 
swears  it  was  coming  at  a  rate  of  15  miles 
an  hour.  There  was  nothing  in  front  of  it 
to  obstruct  his  vision.  Under  the  circum- 
stances as  here  detailed,  it  is  clear  that  the 
driver  did  not  act  with  that  degree  of  pru- 
dence which  tlie  law  exacts  of  the  ordinary 
man,  and  by  his  own  negligence  he  contrib- 
uted towards  the  injury  of  which  he  here 
complains." 

In  Vogts  V.  Metropolitan  St.  R.  Co.  36 
Misc.  799,  74  X.  Y.  S.  844,  in  holding  the 
driver  of  a  vehicle  to  be  guilty  of  contribu' 
tory  negligence  the  court  said:  "The  action 
was  to  recover  for  injuries  to  the  plaintiff's 
horse  and  wagon  and  merchandise  contained 
in  the  wagon,  caused  by  the  alleged  negli- 
gence of  defendant.  The  accident  occurred  at 
Seventeenth  street  and  Fourth  avenue,  in  the 
borough  of  Manhattan.  The  plaintiff's  driver 
testified  that  on  December  22,  1900,  at  about 
9:20  P.  M.,  he  drove  east  across  Seventeenth 
street;  that  at  Fourth  avenue,  after  he  had 
reached  the  down-town  track  of  defendants 
railroad  he  stopped  his  horse  to  allow  de- 
fendant's up-town  car  to  pass  him;  and  that 
after  the  up-town  car  passed  him,  and  while 
attempting  to  get  his  horse  over  the  up-town 
track  defendant's  south-bound  car  struck  his 
wagon,  thereby  causing  the  horse  to  fall,  and 
overturning  the  wagon,  and  inflicting  the  in- 
juries complained  of .  .  .  .  The  driver  tes- 
tified that  he  drove  slowly,  and  after  he 
reached  the  down-town  track  he  was  equidis- 
tant from  the  up-town  and  down-town  cars, 
each  of  them  being  half  a  block  away  from 
him;  that  he  waited  for  the  up-town  car  to 
pass  him,  and  let  off  passengers  at  Seven- 
teenth street;  that  he  then  started  his  horse, 
and  immediately  after  resuming  his  course 
ivas  struck  by  the  down-town  car.  It  ap- 
pears that  the  night  was  dark>  the  wagon 
unlighted,  and  that  the  south-bound  car  was 
running  rapidly.  Assuming  that  the  defend- 
ant negligently  <^erated  the  down- town  car, 
and  that  the  plaintiff's  driver's  testimony  is 
true,  we  think  that  the  driver  was  guilty  of 
negligence,  contributing  to  the  accident  in 
waiting  on  the  south-bound  track  until  the 
up-town  car  passed  him.     So  that  not  only 


does  this  witness  not  prove  absence  of  oon- 
tributory  negligence,  but  he  affirmatiyely 
proves  that  he  was  guilty  of  negligence  con- 
tributing to  the  accident.  For  the  plaintifTs 
proof  shows  that  there  was  nothing  to  hinder 
the  driver  from  backing  his  horse  west  of 
the  south-bound  track,  or  standing  west  of 
that  track  until  the  south-bound  car  passed 
him." 

In  Lawrence  v.  Fitohburg,  etc.  R.  Co.  201 
Mass.  489,  87  N.  E.  898,  it  appeared  that  the 
plaintiff's  car  stalled  while  crossing  a  street 
car  track  and  was  run  into  by  a  street  car. 
At  the  time  of  the  collision  the  plaintiff  was 
cranking  the  car.  The  plaintiff's  wife  was 
with  him  at  the  time  of  the  collision  and 
both  she  and  the  plaintiff  saw  the  car  when 
it  was  five  hundred  feet  away.  The  wife 
made  no  effort  to  get  out  of  the  car.  but 
merely  stood  up  and  signalled  her  hand  to 
the  mutorman  when  the  car  was  about  one 
hundred  feet  away.  It  was  held  that  the  neg- 
ligence of  the  plaintiff  and  his  wife  barred  a 
recovery  for  injuries  sustained  by  them. 

Where  both  the  driver  of  a  vehicle  and  the 
person  operating  a  car  miscalculate  the  dis- 
tance from  the  track  at  which  a  vehicle  is 
left,  and  a  collision  results  in  consequence 
thereof,  the  concurring  negligence  of  the 
driver  of  the  vehicle  will  preclude  a  recovery 
of  damages  for  injuries  to  the  vehicle. 
Spaulding  v.  Jarvis,  32  Hun  621;  Gass  v. 
Kew  York  City  R.  Co.  88  N.  Y.  S.  950.  See 
also  McKelvey  v.  Twenty-Third  St.  R.  Co.  5 
Misc.  424,  26  N.  Y".  S.  711. 

In  McCambley  v.  Staten  Island  Midland 
R.  Co.  32  App.  Div.  346,  62  N.  Y.  S.  849. 
evidence  that  the  plaintiff's  wagon  was  stand- 
ing from  three  to  five  feet  from  a  street  rail- 
way track  when  a  car  was  forty  to  fifty  feet 
away  and  that  the  plaintiff  grabbing  the 
horse  by  the  bit  so  frightened  him  that  he 
backed  the  wagon  onto  the  track  whence  it 
came  into  collision  with  the  car,  was  held  to 
show  negligence  of  the  plaintiff. 

Where  a  person  has  placed  his  vehicle  so 
close  to  a  street  railway  track  that  in  step 
ping  off  the  vehicle  he  is  struck  and  injured 
by  a  passing  car  his  negligence  will  bar  a 
recovery  of  damages.  State  v.  Cumberland, 
etc.  Electric  R.  Co.  106  Md.  529,  68  Atl.  197. 
16  L.R.A.(N.S.)  297;  Crowley  v.  Metropoli- 
tan St.  R.  Co.  24  App.  Div.  101,  48  X.  Y.  S. 
863.  See  also  W^atson  v.  Interurban  St.  Ry. 
Co.  84  N.  Y.  S.  556.  The  same  rule  applies 
where  the  plaintiff  while  unloading  his  wagon 
places  himself  in  such  a  position  that  he 
is  struck  by  a  passing  car.  Volosko  v.  In- 
terurban St.  R.  Co.  190  N.  Y.  206,  82  X.  E. 
1090,  15  L.R.A.(N.S.)  1117;  McKelvey  v. 
Twentv-Tliird  St.  R.  Co.  5  Misc.  424,  26  N. 
Y.  S.  711. 

But  where  a  vehicle  is  stopped  for  a  rea- 
sonable purpose  on  the  track  or  in  close 
proximity  to  it,  the  stop  in  that  place  being 
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necessary  because  of  the  surrounding  condi- 
tions, the  driver  of  the  vehicle  is  not  as  a 
matter  of  law  negligent,  but  the  question  is 
one  for  the  jury.  Donovan  v.  Connecticut 
Val.  St.  R.  Co.  213  Mass.  99,  Ann.  Cas. 
1913E  1099,  99  N.  £.  956;  Laethem  v.  Ft. 
Wayne,  etc.  R.  Co.  100  Mich.  297,  58  N.  W. 
996;  Black  v.  Staten  Island  Electric  R.  Co. 
40  App.  Div.  238,  57  N.  Y.  S.  1112;  Obenland 
v,  Brooklyn  Heights  R.  Co.  127  App.  Div. 
418,  111  N.  Y.  S.  ,686;  Tarler  v.  Metropolitan 
St.  R.  Co.  21  Misc.  684,  47  N.  Y.  S.  1090; 
Fenner  v.  Wilkes-Barre,  etc.  Traction  Co.  202 
Pa.  St.  365,  51  Atl.  1034,  distinguishmg 
Winter  v.  Federal  St.  etc.  Pass.  Ry.  153  Pa. 
St.  26,  25  Atl.  1028,  19  L.R.A.  232.  And  see 
the  reported  case.  See  also  Curry  v.  Union 
Electric  R.  Co.  86  Hun  659,  33  N.  Y.  S. 
728.  Thus  in  Donovan  v.  Connecticut  Val. 
St.  R.  Co.  supra,  in  deciding  that  the  ques- 
tion of  the  plaintiff's  negligence  was  one  for 
the  jury,  the  court  said:  "The  plaintiff  in- 
troduced evidence  tending  to  show  that  on 
the  morning  of  the  accident  he  had  backed 
up  in  front  of  his  brother's  store  in  Green- 
field the  delivery  wagon  which  he  had  been 
driving,  and  was  in  the  act  of  unloading  a 
barrel  of  sugar  therefrom,  when  the  wagon 
was  struck  by  one  of  the  defendant's  cars 
and  the  plaintiff  was  thrown  from  the  wagon, 
receiving  the  Injuries  complained  of  and  to 
recovery  for  which  this  action  was  brought. 
There  was  a  verdict  for  the  plaintiff,  and  the 
case  is  here  on  exceptions  by  the  defendant 
to  the  refusal  of  the  presiding  judge  to  give 
certain  rulings  that  were  requested  by  the 
defendant.  It  could  not  be  ruled  as  matter 
of  law  that  the  plaintiff  was  not  in  the  exer- 
cise of  due  care.  He  had  the  right  to  back 
his  wagon  up  to  the  store  as  he  did,  and  he 
testified  that  before  doing  so  'he  looked  up 
and  down  the  street  for  a  car  but  saw  none.' 
It  was  for  the  jury  to  say  whether,  in  view 
of  the  frequency  with  which  cars  came  along 
the  track,  he  should  have  looked  again  before 
OT  while  attempting  to  unload  the  barrel,  or 
whether  he  did  all  that  could  be  done  to 
avoid  an  accident  after  he  heard  the  gong 
or  saw  the  car.  It  was  also  for  the  jury  to 
say  whether,  in  view  of  the  distance  at  which 
a  car  could  be  seen,  he  looked  carelessly  if 
he  looked  as  he  said  he  did,  or  whether,  in 
view  of  some  of  the  testimony  as  to  the  speed 
of  the  car,  it  was  more  probable  that  there 
was  no  car  in  sight  when  he  looked." 

In  Tarler  v.  Metropolitan  St.  R.  Co.  21 
Misc.  684,  47  N.  Y.  S.  1090,  the  facts  were 
stated  by  the  court  as  follows:  "Plaintiff, 
a  physician,  left  his  carriage  in  charge  of 
his  servant  and  drawn  up  to  the  sidewalk  at 
a  point  where  the  defendant's  street  car 
tracks  ran,  parallel  to  the  curb,  but  so  dose 
to  it  as  to  leave  a  very  slight  space,  if  any, 
iietween  the  vehicle,  as  so  placed,  and  any 


car  proceeding  along  the  track.  The  servant 
was  required  to  wait  some  fifteen  minutes 
for  the  plaintiff's  conclusion  of  a  professional 
visit,  and  while  thus  waiting  he  had  been 
called  upon  by  the  drivers  of  two  of  the 
defendant's  cars  to  move  the  carriage  from 
its  position  in  order  that  the  cars  might 
pass.  On  these  occasions  he  drove  around 
the  comer  of  the  adjacent  street  and  then 
returned,  drawing  up  the  vehicle  against  the 
curb,  as  noted.  When  the  plaintiff  returned 
to  the  carriage  he  observed  the  street  car, 
which  afterward  caused  the  damage,  ap- 
proaching from  the  rear  and  then  some  dis- 
tance away;  having  entered  the  vehicle  and 
seated  himself  beside  his  servant,  he  took  the 
reins  and  prepared  to  start,  when  a  collision, 
which  acceptable  evidence  shows  to  have  been 
very  violent,  was  brought  about  by  the  con- 
tinued progress  of  this  car.'^  In  affirming  a 
recovery  for  the  plaintiff  the  court  said: 
'This  appeal  proceeds  solely  upon  the  ground 
tliat  the  plaintifTs  negligence  contributed  to 
the  injury,  the  contention  being  based  upon 
the  evidence  of  one  of  the  plaintiff's  wit- 
nesses that  the  carriage  was  struck  by  the 
'middle  of  the  car,'  from  which  fact  it  is 
agreed  that  some  movement  of  the  carriage 
must  have  caused  the  contact,  without  which 
movement  no  collision  could  have  occurred, 
since  the  car's  progress  was  limited  to  a 
straight  line  at  this  point,  maintained  with 
safety  for  half  of  its  length.  Granting  the 
fact  that  had  the  plaintiff's  vehicle  remained 
stationary  the  car  might  have  passed  it,  and 
still  the  recovery  was  authorized.  It  is  ap- 
parent that  the  space  intervening  the  car- 
riage and  the  car  upon  this  track,,  when  the 
carriage  was  drawn  close  to  the  curb,  was 
very  small,  this  being  inferable  from  the  re- 
fusal of  the  drivers  of  the  preceding  cars  to 
attempt  the  passage  under  the  same  circum- 
stances, and  also  from  the  fact  that  a  slight 
movement  of  the  carriage,  before  it  had  actu- 
ally started,  sufficed  to  precipitate  the  pres- 
ent accident.  It  is  not  merely  the  contrib- 
utory act,  but  the  contributory  negligence  of 
a  plaintiff  which  defeats  his  right  to  redress 
for  the  injury  .  .  .  and  to  say  that  this 
plaintiff  was  negligent  in  failing  to  keep  his 
horse  absolutely  motionless,  when  he  had  no 
knowledge  that  the  car  was  close  upon  him, 
would  be  to  hold  him  to  all  the  consequences 
of  the  cardriver's  rash  expermient." 

In  Laethem  v.  Pt.  Wayne,  etc.  R.  Co.  100 
Mich.  297,  68  N.  W.  996,  the  facts  were  stated 
by  the  court  as  follows:  "The  defendant 
operates  a  single-track  street  railway  with 
horses  in  the  city  of  Detroit.  The  plaintiff, 
on  January  6,  1893,  in  the  morning,  was 
driving  his  milk  sleigh  on  Champlain  street. 
He  stopped  his  sleigh,  and  took  a  can  of  milk 
from  it  into  the  sleigh  of  Miss  LeFevre, 
standing  alongside  of  his.    There  was  a  snow- 
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drift  near  the  curb.  Miss  Le  Fevre's  sleigh 
stood  near  the  drift,  and  the  plaintiff's  be- 
tween hers  and  the  railway  track.  The 
sleighs  were  close  together,  and  the  plain- 
tiff's stood  very  near  the  track.  As  the  plain- 
tiff was  lifting  the  can  out,  with  his  horse 
headed  towards  the  west,  a  two-horse  car 
came  from  the  west;  and,  before  he  could 
put  the  can  into  the  other  sleigh  and  get  out 
of  the  way,  the  car  struck  his  sleigh,  over- 
turned it,  and  injured  him.  As  he  saw  the 
car  nearing  his  sleigh,  he  threw  the  can  iiito 
the  other  sleigh,  and  reached  for  his  lines. 
He  knew  that  the  car  was  coming,  and  that 
it  overhung  the  track,  and  that  his  sleigh 
was  so  close  that  it  might  be  struck.  The 
driver  of  the  car  saw  the  plaintiff^s  sleigh, 
but  drove  on  without  making  any  stop.''  In 
affirming  a  recovery  by  the  plaintiff,  the 
court  said:  '"The  plaintiff's  claim  was,  and 
his  testimony  tended  to  show  that,  when  he 
did  see  the  car  coming,  he  made  every  effort 
possible  to  get  out  of  the  way.  His  sleigh 
was  in  full  view  of  the  driver,  and,  if  the 
driver  saw  that  he  could  not  get  out  in  time, 
he  should  have  stopped.  Whether  the  plain- 
tiff was  guilty  of  negligence  in  remaining 
there  the  length  of  time  he  did,  or  in  not 
having  seen  the  car  sooner,  waa  a  question 
for  the  jury.  Under  a  proper  charge  from 
the  court,  the  jury  found  that  question  in 
favor  of  the  plaintiff." 

In  Black  v.  Staten  Island  Electric  R.  Co. 
40  App.  Div.  238,  57  N.  Y.  S.  1112,  the  facts 
were  stated  bv  the  court  as  follows:  "The 
plaintiff  was  employed  as  the  driver  of  a 
grocery  wagon  at  Port  Richmond,  Staten 
Island.  On  the  22d  day  of  February,  1897, 
while  in  such  employ,  he  drove  the  wagon 
for  the  purpose  of  the  delivery  of  groceries 
to  a  customer  living  upon  Richmond  terrace. 
To  reach  such  point  he  drove  along  Rich- 
mond terrace  in  the  car  tracks  of  the  defend- 
ant's railroad,  which  are  situated  upon  said 
street,  for  the  distance  of  about  a  mile. 
When  he  came  to  within  about  100  feet  of 
his  destination  he  looked  behind,  but  could 
discover  no  approaching  car,  and  he  testifies 
that  no  car  was  then  in  sight.  It  was  about 
eight  o'clock  in  the  evening,  somewhat  dark 
and  misty,  but  the  evidence  tended  to  estab- 
lish that  he  could  see  the  headlight  of  a  car 
for  a  distance  of  about  300  feet.  The  street 
at  this  point,  from  the  curb  to  the  first  rail 
of  the  track,  was  six  feet  and  six  inches. 
The  wagon  which  the  plaintiff  was  driving 
was  four  feet  and  eight  inches  in  width,  and 
the  axle  was  ten  inches  longer,  while  the  hub 
projected  beyond  the  axle,  but  the  distance 
is  not  given.  The  evidence  also  established 
that  there  was  some  overhang  to  the  car,  but 
the  extent  of  such  overhang  is  not  stated. 
The  plaintiff  drove  to  a  point  opposite  where 
he  was  to  deliver  the  groceries,  turned  from 


the  track  upon  which  he  had  been  driving, 
hung  up  his  lines  on  a  hook  in  the  wagon 
used  for  that  purpose  and  stooped  down  to 
pick  up  the  packages  he  was  to  deliver,  when 
the  car,  approaching  upon  defendant's  track 
from  the  rear,  struck  the 'wagon,  threw  the 
plaintiff  out  and  inflicted  the  injuries  of 
which  complaint  is  made."  In  holding  that 
the  question  was  one  for  the  jury,  the  court 
said:  "Taking  into  consideration  the  width 
of  the  space  between  the  rail  and  the  curb, 
the  width  of  the  plaintiff's  vehicle,  the  over- 
hang of  the  car  and  the  obligation  of  each 
to  the  other,  wc  are  unable  to  say  that  the 
plaintiff  is  guilty  of  contributory  negligence, 
as  matter  of  law,  in  permitting  his  vehicle 
to  come  to  rest  at  the  time  and  under  the 
circumstances  disclosed  bv  the  evidence.  On 
the  contrary,  we  think  such  question  waa  one 
of  fact  and  was  properly  submitted  to  the 
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jury 

In  Obenland  v.  Brooklyn  Heights  R.  Co. 
127  App.  Div.  418,  111  N.  Y.  S.  686,  it  ap- 
peared that  the  plaintiff  had  his  wagon 
backed  up  at  the  defendant's  depot  for  the 
purpose  of  loading  it  when  it  was  run  into 
by  one  of  the  defendant's  trains  running 
backwards.  It  was  held  that  the  question 
of  the  plaintiff's  negligence  was  one  for  the 
jury. 

In  Montgomery  St.  R.  Co.  v.  Hastings,  138 
Ala.  432,  35  So.  412,  in  holding  that  the 
facts  set  out  in  the  defendant's  pleas  did  not 
show  negligence  per  ae  cm  the  part  of  the 
plaintiff,  the  court  said:  "The  second  plea 
avers  that  the  person  in  charge  of  the  horsM? 
and  buggy  was  guilty  of  negligence  which 
proximately  contributed  to  the  injury  to  them 
complained  of,  and  then  particularizes  facts 
as  constituting  this  alleged  contributory  neg- 
ligence which  in  themselves  do  not  consti- 
tute negligence  at  all.  It  can  by  no  means 
be  affirmed  that  to  stop  a  buggy  in  a  street 
off  the  track  of  a  street  railway  with  'the 
hind  wheel  thereof  within  a  few  feet  of  the 
track,'  the  driver  being  in  the  buggy,  is  neg- 
ligence on  the  driver's  part.  This  is  the  fact 
averred  as  the  basis  for  the  conclusion 
averred  of  contributory  negligence.  It  does 
not  support  the  conclusion.  The  plea  in  ef- 
fect avers  that  this  conduct  on  the  part  of 
the  person  in  charge  of  the  horse  and  buggy 
was  negligence  per  se,  as  matter  of  law.  It 
was  not,  and  the  plea  was  properly  held  bad 
on  demurrer." 

As  to  the  negligence  of  a  driver  in  leaving 
his  vehicle  unattended,  see  the  following  sub- 
division. 

Vehicle  Left  Unattended. 

Whether  the  act  of  the  plaintiff  in  leaving 
a  horse  and  vehicle  in  the  street  unhitched 
and   unattended   constitutes   negligence   pre- 
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eluding  a  recovery  for  injuries  to  them  is 
ordinarily  a  question  for  the  jury.  Watson 
V.  L.  B.  etc.  Ry.  1  H.  &  R.  (Eng.)  424,  14 
L,  T.  N.  S.  253,  14  W.  R.  395  (injuries  by 
unattended  team  of  defendant ) ;  Park  v. 
O'Brien,  23  Conn.  339;  Calliari  v.  Fisher, 
190  Mich.  56,  165  N,  VV.  689  (runaway  of 
plaintiff's  horse  caused  by  runaway  horse  of 
defendant) ;  Independent  Ice  Cream  Co.  v. 
United  Ice  Cream  Co.  69  Misc.  623,  125  N. 
Y.  S.  1106  (runaway  of  plaintifT'a  horses 
caused  by  defendant's  wagon  running  into 
them).  Compare  McWillie  v.  Goudron,  30 
L.  C.  Jur.  44,  wherein  the  act  of  a  milkman 
in  leaving  his  horse  unattended  was  held  to 
be  contributory  negligence  where  the  injuries 
resulted  from  the  running  away  of  his  horse 
by  reason  of  the  jingling  noise  made  by  a 
passing  load  of  iron. 

And  it  has  been  held  that  it  is  not  negli- 
gence per  ae  on  the  part  of  a  driver  for  him 
momentarily  to  leave  his  team  standing  un- 
attended in  the  street  on  or  near  a  railroad 
or  street  railway  track.  Carey  v.  Milford, 
etc.  R.  Co.  193  Mass.  161,  78  N.  E.  1001; 
Albert  v.  Bleecker  St.  etc.  R.  Co.  2  Daly  ( N. 
Y.)  389;  Potter,  etc.  Co.  v.  New  York  Cent, 
etc.  R.  Co.  22  Misc.  10,  48  N.  Y.  S.  446; 
Barnes  v.  Pittsburg  R.  Co.  26  Pa.  Super.  Ct. 
36;  Pollica  v.  Twin  State  Gas,  etc.  Co.  re- 
ported post,  this  volume,  at  page  1240.  See 
also  Moulton  v.  Lewiston,  etc.  St.  R.  102  Me. 
186.  66  Atl.  388,  10  L.R.A.(N.S.)  845;  Stacey 
V.  Haverhill,  etc.  St.  R.  Co.  191  Mass.  326,  77 
X.  E.  714;  Bankman  v.  Pere  Marquette  R.  Co. 
142  Mich.  202,  105  N.  W.  154.  In  Barnes  v. 
Pittsburg  R.  Co.  supra,  the  facts  were  stated 
by  the  court  as  follows:  "The  plaintiffs' 
laundry  wagon,  in  charge  of  its  driver,  was 
standing  upon  Hawkins  avenue  in  the  bor- 
ough of  Braddock,  with  one  wheel  close  to 
the  curb  and  the  other  a  foot  or  more  over 
or  within  the  outside  rail  of  defendant's 
track.  The  driver  stopped  his  wagon  in  front 
of  a  house,  descended  from  it  and  inquired  at 
an  open  door  for  laundry'  which  he  was 
expecting  to  collect,  keeping  hia  horse  in 
sight  and  within  sound  of  his  voice.  He 
received  the  reply  that  there  was  none  and 
returned  to  his  .wagon  and  just  as  he  was 
about  to  mount  it  saw  a  car  rapidly  ap- 
proaching and,  finding  that  he  would  not  have 
time  to  get  control .  of  his  horse  and  get  out 
of  the  way  of  the  car,  drew  back,  when  the 
wagon  was  immediately  demolished  and  the 
horse  killed."  In  holding  that  the  question 
of  the  plaintiffs'  n^ligence  was  for  the  jury 
to  determine,  the  court  said:  "In  this  case 
the  wagon  was  where  it  had  a  right  to  be, 
the  plaintiffs'  driver  was  in  the  pursuit  of 
a  legitimate '  business ;  there  was  no  other 
way  in  which  his  business  could  be  trans- 
acted. It  was  necessary  for  him  to  alight 
to  make  inquiry  for  the  laundry  which  h* 
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expected  to  receive.  He  was  not  out  of  sight 
or  sound  of  his  horse.  He,  therefore,  had  it 
in  a  measure  and  as  fully  as  possible  under 
the  circumstances  under  his  control.  The 
street  was  well  lighted,  an  arc  light  being 
about  sixty-one  feet  from  where  the  wagon 
stood  in  the  direction  of  the  approaching 
car.  It  was,  therefore,  in  plain  sight  of  the 
motorman  and  could  have  been  seen  for  600 
feet.  How  could  the  driver  have  acted  dif- 
ferently from  what  he  did?  There  was  no 
place  on  either  side  of  the  street  where  he 
could  stand  his  wagon  free  of  the  tracks  of 
the  defendant  and  the  width  of  the  street 
was  practically  the  same  for  a  mile.  If  the 
plaintiffs'  wagon  had  no  right  to  be  where 
it  was  when  struck  by  defendant's  car,  the 
use  of  the  street  for  a  legitimate  business  is 
practically  denied  them  and  the  occupancy 
of  the  defendant  of  a  narrow  street  with  its 
double  track  is  to  be  regarded  as  exclusive. 
This  would  be  a  practical  denial  of  the  right 
of  the  public  to  the  use  of  the  street.  We 
cannot  think  this  was  such  a  clear  case  of 
contributory  negligence  on  the  part  of  the 
driver  as  would  justify  the  court  in  so  ruling 
as  a  matter  of  law.  The  case  in  our  opinion 
was  one  for  the  jury." 

In  Bankman  v.  Pere  Marquette  R.  Co.  142 
Mich.  202,  105  N.  W.  154,  it  appeared  that 
the  plaintiff's  team  was  run  into  by  the  de- 
fendant's train  at  the  defendant's  depot 
where  he  had  come  for  the  purpose  of  un- 
loading freight.  The  plaintiff  had  his  team 
at  the  place  where  he  was  directed  to  place 
it  by  the  defendant's  baggageman  and  it  was 
unattended  at  the  time  of  the  injury.  In 
affirming  a  verdict  for  the  plaintiff  the  court 
said:  "The  only  question  raised  is  whether 
the  court  erred  in  refusing  to  direct  a  ver- 
dict for  defendant  on  the  ground  of  plain- 
tiffs' contributory  negligence.  Counsel  con- 
tend that  the  courts  commonly  hold  that  it 
is  negligent  for  one  to  leave  his  horses  unat- 
tended in  a  place  where  they  are  likely  to 
be  struck  by  a  passing  train.  It  is  not  im- 
probable that  we  might  so  hold  in  this  case 
but  for  the  proof  that  he  was  directed  to  do 
so  by  the  agent,  who  would  be  presumed  to 
know  when  trains  would  be  due  and  not  ad- 
vise driving  into  a  place  such  as  was  occu- 
pied in  the  face  of  danger.  It  does  not  fol- 
low that  the  plaintiff  was  not  chargeable 
with  contributory  negligence;  but  it  was  not 
error  to  leave  the  question  to  the  jury." 

In  Gilmore  v.  Federal  St.  etc.  Pass.  Ry. 
153  Pa.  St.  31,  25  Atl.  661,  31  W.  N.  C.  507, 
34  Am.  St.  Rep.  682,  it  appeared  that  the 
plaintiff  left  his  horse  and  wagon  unguarded 
on  a  street  railway  track  in  a  narrow  and 
unlighted  alley  on  a  dark  night  while  he 
went  into  a  stable  nearby,  and  in  his  absence 
one  of  the  defendant's  cars  ran  into  the 
team«    In  an  action  to  recover  damages  for 
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the  injuries  it  was  held  that  the  plaintiff 
could  not  recover  because  of  hia  negligence. 
So  in  New  York  Condensed  Milk  Co.  v.  Nas- 
sau Electric  R.  Co.  29  Misc.  127,  60  N.  Y.  S. 
234,  in  holding  the  plaintiff  to  be  negligent 
under  the  circumstances  related  in  the  opin- 
ion, the  court  said:  "The  defendant  appeals 
herein  to  set  aside  a  recovery  for  injury  done 
by  one  of  its  cars  to  a  milk  wagon,  with  its 
contents  left  upon  a  railway  track  a  little 
before  sunrise,  while  the  driver  went  down  a 
side  street  to  deliver  milk  to  three  customers, 
half  way  down  the  block.  As  stated  by  the 
driver,  the  wagon  was  painted  white,  and 
without  lights.  The  snow  was  piled  up  on 
either  side  of  the  railway  track,  and  there 
had  been  a  fall  of  snow  during  the  preceding 
night,  so  that  the  side  street  was  covered  to 
the  depth  of  twelve  or  fourteen  inches,  so 
deep  that  he  thought  he  could  not  drive 
through  it.  The  superintendent  of  the  com- 
pany admitted  that,  though  difficult,  it  was 
possible  to  drive  through  the  snow  upon  the 
side  street,  and  a  truckman,  called  as  a  wit- 
ness by  the  plaintiff,  testified  that  he  had 
driven,  just  before  the  accident,  through  the 
next  side  street,  which  was  in  the  same  con- 
dition as  the  one  upon  which  the  customers 
lived.  As  the  driver  knew,  cars  were  con- 
stantly passing  and  to  be  expected,  yet  he 
left  his  wagon  upon  the  track,  where  it  was 
not  likely  to  be  seen,  for  although  there  may 
have  been  bright  moonlight  that  morning, 
the  place  of  the  collision  was  dark,  because 
it  was  covered  over  by  the  structure  of  the 
elevated  railway.  This  was  gross  careless- 
ness, contributing  to  the  accident,  and,  there- 
fore, the  judgment  should  be  reversed.*' 
'  It  has  been  held  that  where  a  horse  and 
wagon  are  left  unattended  in  the  street  and 
the  horse  enters  on  a  railroad  or  street  rail- 
way track  by  reason  of  which  the  horse  and 
wagon  are  run  into  by  a  passing  car  or 
train,  there  can  be  no  recovery  of  damages  by 
tlie  owner  for  the  injuries.  Higgins  v.  Wil- 
mington City  R.  Co.  1  Marv.  (Del.)  362,  41 
Atl.  86  (horse  backing  wagon  on  street  dAt 
track)  ;  Moulton  v.  Lewiston,  etc.  St.  R.  Co. 
102  Me.  186,  66  Atl.  388,  10  L.R.A.(N.S.) 
845  (horse  scared  by  snow  scraper  and  run- 
ning into  it)  J  Stacey  v.  Haverhill,  etc.  St. 
R.  Co.  191  Mass.  326,  77  N.  E.  714  (horse 
left  alone  for  ten  minutes  wandering  on 
street  railway  track ) ;  Hoffman  v.  Syracuse 
Rapid-Transit  R.  Co.  60  App.  Div.  83,  63  N. 
Y.  S.  442;  Galveston,  etc.  R.  Co.  v.  Graham, 
46  Tex.  Civ.  App.  98,  101  S.  W.  846  (horse 
left  at  depot  close  to  railroad  track  and  be- 
coming frightened  by  signal).  See  also  We8l>- 
em,  etc.  R.  Co.  v.  Strickland,  114  Ga.  133, 
39  S.  E.  943  (horse  hitched  to  dray  running 
on  railroad  track).  Compare  SouUiworth  v. 
Old  Colony,  etc.  R.  Co.  106  Mass.  342,  344, 
7  Am.  Rep.  628 ;  Iiarond  v.  Boston,  etc. '  R. 


Co.  73  N.  H.  247,  60  Atl.  684.  In  Hoffmaa 
▼.  Syracuse  Rapid-Transit  R.  Co.  supra,  in. 
holding  the  plaintiff  to  be  negligent  the  court 
said:  "It  was  the  duty  of  the  plaintiff  to 
show  that  his  employee  was  free  from  con- 
tributory negligence.  The  burden  waa  upon 
him.  The  burden  was  not  on  the  defendant 
to  prove  such  negligenee.  The  evidence  bear- 
ing upon  this  question  is  not  in  dispute. 
The  horse  was  left  alone,  untied,  on  a  dark, 
stormy  night,  in  a  narrow  space  between  the 
track  and  the  street  gutter,  when  cars  were 
liable  to  come  past  at  any  moment,  and  at 
a  place  in  the  city  where  the  fifteen  miles 
an  hour  ordinance  applied,  and  where  he  was 
bound  to  assume  a  car  might  come  down  the 
track  out  of  the  dark  at  a  rapid  rate  of 
speed,  with  its  headlight  staring  the  horse 
in  the  face,  and  so  close  to  him  that  the 
side  of  the  car  would  almost  touch  his  body. 
And  yet  the  jury  was  permitted  to  say,  and 
they  did  say,  that  this  was  not  contributory 
negligence.  Comm^it  is  hardly  necessary. 
The  jury  would  have  been  justified  in  saying 
that  the  horse  was  morally  certain  under  the 
conditions  surrounding  him  to  leave  his  posi- 
tion of  apparent  danger  and  make  an  c^ort 
to  get  to  a  place  of  safety.  He  stood  bis 
ground  fearlessly,  facing  that  object  coming 
at  him  out  of  the  dark,  with  its  bright  head- 
light, until  it  was  nearly  upon  him,  and  then 
he  turned  across  the  track.  We  apprehend 
that  a  man  of  no  more  than  ordinary  intelli- 
gence would,  under  the  same  circumstances, 
at  least  have  taken  to  the  sidewalk  and  put 
a  safe  distance  between  him  and  the  car.  We 
cannot  agree  that  the  plaintiff's  employee 
should  be  found,  even  by  a  jury,  free  from 
Contributory  negligence  under  such  a  condi- 
tion of  facts." 

But  in  Southworth  v.  Old  Colony,  etc.  R. 
Co.  106  Mass.  342,  7  Am.  Rep.  628,  it  ap- 
peared that  the  horse  of  the  plaintiffs  was 
left  in  the  street  unfastened  while  the  driver 
went  into  a  house  to  deliver  a  parcel.  The 
horse  became  friglitened  and  ran  down  the 
street  and  was  killed  by  a  train  at  a  railwav 
crossing.  The  horse  had  been  used  by  the 
driver  for  three  or  four  months  and  had  not 
before  started  away  when  left  in  the  street. 
It  was  held  that  the  question  whether  the 
driver  was  negligent  was  for  the  jury  to  de- 
termine. And  in  Louisville,  etc.  R.  Co.  v. 
Mertz,  etc.  Co.  (Ala.)  40  So.  60,  it  was  held 
that  the  driver  of  a  team  was  not  guilty  of 
contributory  negligenee  as  a  matter  of  law 
where  it  appeared  that  he  was  within  three 
or  four  feet  of  the  heads  of  the  horses  when 
they  were  frightened  by  the  defendant's  train 
and  ran  into  it. 

As  to  the  negligence  of  the  plaintiff  in 
leaving  his  team  unattended  in  violation 
of  an  '  Ordinance,  see  the  following  subdi- 
vision. •  • 
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Illeaal  Stopping  or  Leaving  of  Vehicle. 

Where  a  vehicle  is  stopped  at  a  place  or 
in  a  manner  which  yiolates  an  ordinance,  and 
an  injury  occurs,  the  owner  cannot  recover 
damages  therefor  if  his  violation  of  the  ordi- 
nance contributes  to  the  injury.  Southern 
Hardware,  etc.  Co.  v.  Standard  Equipment 
Co.  158  Ala.  596,  48  So.  357  (team  of  de- 
fendant running  into  plaintiff's  team  which 
was  unhitched  in  violation  of  ordinance) ; 
Monroe  v.  Hartford  St.  R.  Co.  76  Conn.  201, 
56  Atl.  498  (injuries  by  street  car  to  team 
left  on  track  in  violation  of  ordinance  pro- 
hibiting horses  from  being  left  in  street  un- 
hitched) ;  Newcoinb  v.  Boston  Protective 
Dept.  146  Mass.  696,  16  N.  E.  555,  4  Am. 
St.  Rep.  364  (fire  wagon  running  into  plain- 
tiff's cab  which  was  not  placed  lengthwise  and 
as  near  as  possible  to  sidewalk  as  required 
by  ordinance).  Compare  Kearns  v.  Sowden, 
104  Mass.  63,  note,  wherein  it  was  held  that 
the  fact  that  the  plaintiff  had  left  his  horse 
and  wagon  unattended  in  the  street  for  more 
than  five  minutes  in  violation  of  an  ordinance 
was  not  sufficient  evidence  by  itself  of  negli* 
gence  on  his  part  to  bar  a  recovery  of  dam- 
ages against  the  defendant  whose  cart  it  ap- 
peared was  driven  over  the  foot  of  the  plain- 
tiff's horse.  And  in  Steele  v.  Burkhardt,  104 
Mass.  59,  6  Am.  Rep.  191,  the  fact  that  a 
horse  and  wagon  were  placed  crosswise  in 
the  street  in  violation  of  an  ordinance,  in  the 
absence  of  any  evidence  of  negligence  on  the 
part  of  the  driver,  was  held  not  to  preclude 
a  recovery  against  the  defendant  whose  wagon 
was  negligently  driven  over  the  horse's  foot. 

In  McCambley  v.  Staten  Island  Midland  R. 
Co.  32  App.  IMv.  346,  52  N.  Y.  S.  849,  it  ap- 
peared that  the  wagon  of  the  plaintiff  was 
run  into  and  damaged  by  one  of  the  defend- 
ant's cars.  It  was  held  that  evidence  that 
the  plaintiff  had  left  his  horse  and  wagon 
unattended  in  violation  of  an  ordinance  was 
admissible  as  evidence  of  the  plaintiff's 
negligence  and  sufficient  to  justify  a  finding 
that  the  plaintiff  was  negligent.  In  Davis  v. 
Kallfelz,  22  Misc.  602,  50  N.  Y.  S.  928,  the 
facts  were  stated  by  the  court  as  follows: 
"Appeal  from  a  jud^^ent  of  the  municipal 
court  of  the  city  of  Syracuse  in  favor  of  the 
defendant  for  $9.70  costs.  The  return  of  the 
justice  contains  this  entry:  'Plaintiff  left  his 
wagon  in  the  street  from  six  o'clock  until  ten 
o'clock  a.  m.  in  violation  of  the  city's  charter, 
which  was  a  wrongful  act  and  prevents 
him  from  recovering*  and  signed  by  the  judge 
of  the  municipal  court  below  who  tried  the 
case.  The  evidence  in  brief  shows  that 
during  the  temporary  absence  of  the  defend- 
ant's driver  a  team  belonging  to  the  defend- 
ant ran  away  and  collided  with  a  buggy  be- 
longing to  the  plaintiff,  which  at  the  time  was 
standing  between  the  curb  and  the  sidewalk 
upon  a  public  street  in  the  city  of  Syracuse. 


This  action  is  brought  to  recover  damages  for 
such  injuries."  In  affirming  a  judgment  for 
the  defendant  the  appellate  court  said:  "In 
this  case  it  is  claimed  that  the  plaintiff  had 
violated  an  ordinance  of  the  city  of  Syracuse. 
This  is  a  circumstance  for  a  jury  to  consider 
.  .  .  .  The  location  of  the  detached  vehi- 
cle with  reference  to  the  roadway,  the  length 
of  time  it  had  remained  in  that  situation  and 
all  the  circumstances  connected  therewith, 
present  facts  from  which  different  men  might 
draw  different  inferences.  Therefore,  the 
justice's  decision  of  these  issues  in  favor  of 
the  defendant  will  not  be  disturbed  upon  ap- 
peal. For  the  reasons  heretofore 
stated  the  judgment  is  affirmed." 

As  to  the  negligence  of  the  driver  of  an 
automobile  in  failing  to  give  the  statutory 
signal  when  stopping  his  car,  see  ante,  the 
subdivision  Sudden  Stop  in  Street, 

Laat  Clear  Chance  Doctrine* 

It  has  been  held  that  although  a  plaintiff 
may  be  negligent  in  stopping  or  leaving  his 
vehicle  in  a  dangerous  place,  if  the  defendant 
knows  of  the  dangerous  position  of  the 
vehicle,  and  could  avoid  a  collision  by  the 
exercise  of  due  care,  the  plaintiff  may 
nevertheless  recover  for  the  injuries  sustain- 
ed by  the  collision.  Atwood  v.  Bangor,  etc. 
R.  Co.  91  Me.  399,  40  Atl.  67;  Laronde  v. 
Boston,  etc.  R.  Co.  73  N.  H.  247,  60  Atl. 
864;  Pollica  v.  Twin  State  Gas  etc.  Co. 
reported  post,  this  volume,  p.  1240.  And  see 
the  reported  case.  In  Atwood  v.  Bangor,  etc. 
R.  Co.  supra,  in  applying  the  last  clear  chance 
doctrine  to  the  facts  of  the  case,  the  court 
said:  'The  plaintiff  recovered  a  verdict  of 
$140.63  for  the  loss  of  a  horse  and  injuries 
to  a  wagon  and  harness  resulting  from  a  col- 
lision with  one  of  the  defendant's  cars,  and 
the  case  comes  to  the  law  court  on  the  defend- 
ant's motion  to  have  the  verdict  set  aside  as 
against  the  evidence.  The  accident  occurred 
on  the  afternoon  of  August  third,  1896,  on 
Oilman's  hill  in  Orono  at  a  point  about 
thirty  rods  distiint  from  the  brow  of  the 
hill.  The  plaintiff  was  on  his  way  to  Orono 
with  dump  cart  drawn  by  two  horses,  and  at 
the  point  above  named  met  an  ooquaintaace 
by  the  name  of  Palmer  with  a  hay-rack 
drawn  by  two  horses  on  the  way  to  Bangor. 
Xhe  plaintiff  and  Palmer  stopped  their  teams 
to  talk  for* a  few  minutes,  and  while  stand- 
ing there,  according  to  the  plaintiff's  testi- 
mony the  two  teams  were  nearly  opposite 
each  other,  Palmer's  off  wheel  being  in  the 
ditch  and  the  plaintiff's  team  between 
Palmer's  and  the  railroad,  about  six  inches 
from  the  track.  While  the  plaintiff  was  thus 
engaged  in  conversation- with  Palmer,  neither 
giving  attention  to  his  team  nor  exercising 
vigilance   respecting    the   approach    of    the 
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defendant's  cars,  one  of  the  electric  cars  ap- 
peared on  the  brow  of  the  hill,  on  schedule 
time.  The  plaintiff  testifies  that  although 
he  had  an  unobstructed  view,  and  could 
have  seen  the  car  twenty-five  or  tliirty  rods 
away,  he  was  not  in  fact  aware  of  its  ap- 
proach until  it  was  witliin  ten  rods  of  his 
team;  that  his  horses  then  began  to  'prance 
round*  and  to  back;  that  the  sounding  of  the 
gong  by  the  motorman  only  'made  it  worse'; 
that  the  car  was  coming  down  the  hill  'four 
times  as  fast  as  he  ever  saw  cars  running  in 
Brewer* ;  and  that  before  he  had  time  to  move 
his  team  the  car  was  upon  him,  the  collision 
occurred  and  the  damage  was  done.  .  . 
It  is  undoubtedly  true  that  the  plaintiff*s 
prior  negligence  in  a  certain  sense  con- 
tributed to  produce  the  accident;  that  is  to 
say,  if  the  plaintiff  had  not  stopped  to  talk  in 
the  street,  with  his  team  stationed  so  near  the 
track,  there  would  probably  have  been  no 
collision  and  no  damage.  But  the  contribu- 
tory negligence  of  the  injured  party  that  will 
defeat  a  recovery  must  have  contributed  as 
a  proximate  cause  of  the  injury.  .  .  Under 
instructions  which  must  be  presumed  to  have 
been  adequate  and  appropriate  in  the  case 
before  the  court,  the  jury  evidently  reached 
tlie  conclusion  that  by  the  exercise  of  reason- 
able and  ordinary  care  and  caution  on  his 
part,  the  motorman  might  have  so  managed 
his  car  as  to  avoid  a  collision  with  the  plain- 
tiff's team.  It  was  peculiarly  a  question  of 
fact  within  the  province  of  the  jury  to  set- 
tle, and  this  court  does  not  feel  justified  in 
setting  aside  their  verdict." 

In  Laronde  v.  Boston,  etc.  R.  Co.  73  X.  H. 
247,  60  Atl.  684,  it  was  held  that  the  fact  that 
a  horse  left  unattended  in  the  street  wan- 
dered on  a  railroad  track  and  was  run  into 
did  not  prevent  a  recovery  for  the  injuries  if 
due  care  on  the  part  of  the  railway  employees 
could  have  prevented  the  accident. 


POIXIOA 

V. 

TWIH  STATE  GAS  AND 

COMPANT. 


Vermont  Supreme  Court — October  14,  1914. 


8S  Vt,  205;  92  Atl.   150. 


Street  Railways  —  Operation.  —  Care 
aa  to  Vekieles  in.  Street. 

A  motorman  of  a  street  car  is  bound  to 
know  that  teams  are  likely  to  be  in  a  street 
and  that  it  is  slightly  down  grade,  and  to 
operate  his  car  in  view  of  auch  conditions. 


Sanie. 

On  evidence  in  an  action  against  a  street 
railroad  company  for  a  collision  with  a  team 
standing  in  the  street  across  the  track,  it  is 
held  that  defendant's  negligence  was  for  the 
jury. 

Contributory  Nes^ligence  —  lieavinc 
Vehicle  in  Dang^erons  Plaoe. 

The  mere  placing  of  a  team  across  a  street 
railroad  track,  or  such  placing  of  the  team 
and  going  to  and  across  the  sidewalk  to  load 
a  barrel,  for  instance,  are  not  negligence 
per  se. 

[Sec  note  at  end  of  this  case.] 

Sanie. 

On  evidence  in  an  action  for  a  collision  of 
a  street  car  with  plaintiff's  team  standing 
in  a  street,  it  is  held  that  plaintiff's  con- 
tributory negligence  was  for  the  jury. 

[See  note  at  end  of  this  case.] 

Instmotions  ^  Irrelevant  Instmction 
—  Harniless  Error. 

In  an  action  agSlinst  a  street  railway  com- 
pany for  damages  from  a  collision  with  plain- 
tiff's team,  where  the  court  correctly  states 
the  rule  as  to  the  operation  of  street  cars, 
the  fact  that  he  also  instructs  that  the  rules 
for  the  operation  of  steam  cars  differ  from 
those  for  the  operation  of  street  cars  is  not 
prejudicial. 

Street  lUUlwrays  —  Contributory  Nes- 
ligenoe  of  Driver  of  Vehicle  —  Last 
Clear  Chanoe. 

In  an  action  against  a  street  railroad  for 
damages  to  his  team  from  a  collision,  plain- 
tiff, though  negligent,  can  recover,  where  the 
railroad  failed  in  its  duty  after  it  discovered 
the  unattended  team,  or  unless  he  could  by 
ordinary  care  have  avoided  the  consequence 
of  defendant's  negligence. 

What  Conatitntes  Contributory  NesU- 
genee  of  Driver  —  Team  Not  under 
Control. 

The  driver  of  a  team  is  required  to  make 
a  reasonable  use  of  the  street,  and  to  exer- 
ci$!>e  the  care  of  a  prudent  man  in  avoiding 
injury  from  street  cars;  but  one  driving  or 
being  with  a  team  upon  a  car  track  is  not 
required  to  have  his  horse  at  all  times  under 
control. 

Exceptions  from  Windham  County  Court: 
Taylob,  Judge. 

Action  by  Richard  It.  PoUica,  plaintiff, 
against  Twin  State  Gas  and  Electric  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  alleges  exceptions.  The  facts  are 
stated  in  the  opinion.    Affibmed. 

Clarke  C.  Fitta  and  Hertnon  E.  Eddy  for 
defendant. 
Barber  d  Barber  for  plaintiff. 

[206]  Powers,  C.  J.  — The  plaintiff  runs  an 
express  and  job  team  in  the  village  of  Brat- 
tleboro.  Among  the  duties  of  his  occupation 
was  the  removal  of  garbage  fi'om  a  boarding- 
house  called  ^'The  Palms.'*    This  place  is  on 
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the  JBoutherly  side  of  Canal  Street,  which  is, 
next  to  Main  and  Elliott  Streets,  the  busiest 
street  in  the  village.  There  is  no  driveway 
from  this  street  to  The  Palms,  and  the  bulk- 
head through  which  the  garbage  was  taken 
from  the  basement,  was  at  th^  rear  of  the 
house  and  about  seventy-five  feet  from  the 
sidewalk.  This  sidewalk  was  six  feet  wide, 
and  Canal  St.  is  thirty-eight  feet  wide. 

The  defendant  owns  and  operates  an 
electric  street  railway  through  Canal  St., 
the  track  of  which  is  four  feet  and  eight 
and.  one-half  inches  wide.  The  inner  rail 
in  front  of  The  Palms  is  two  and  one- 
half  feet  from  the  curbing  on  that  side 
of  the  street.  There  is  on  the  inner  line 
of  the  sidewalk  in  front  of  The  Palms,  a 
bank  wall,  with  three  steps  leading  up  to 
the  lot.  The  gutter  was  eighteen  inches  be- 
low the  sidewalk.  On  the  morning  of  Octo- 
ber 5,  1912,  the  plaintiff  backed  his  one-horse 
express  wagon  up  to  the  curbing  in  front 
of  The  Palms  directly  across  the  defendant's 
track  for  the  purpose  of  getting  the  garbage. 
After  he  had  so  located  his  hor^e  and  wagon, 
nut  then  knowing  the  schedule  on  which 
defendant's  cars  were  running,  he  looked  in 
both  directions  for  approaching  cars,  saw  and 
heard  none,  and  went  back  to  the  basement  of 
The  Palms  and  brought  to  and  placed  in  the 
wagon  a  barrel  of  garbage.  The  trip  took 
about  two  minutes.  He  then  again  looked 
up  and  down  the  street  for  cars,  discovered 
none,  and  went  for  another  barrel,  brought  it 
out  and  placed  it  in  the  wagon.  No  car  hav- 
ing shown  up,  he  went  for  a  third  barrel  and 
was  returning  with  it  when  he  [207]  heard 
a  noise  and  immediately  left  the  barrel  and 
went  towards  his  team.  As  soon  as  he  cleared 
a  house  which  obstructed  his  view,  he  saw 
a  car  of  the  defendant's  coming  down  Canal 
St.  from  a  westerly  direction  at  a  rapid  rate 
of  speed.  He  spoke  to  his  horse  urging  him 
forward  and  did  all  he  could  to  avert  a  col- 
lision. But  without  slacking  its  speed,  the 
car  struck  the  horse,  knocked  it  down,  and 
shoved  it  and  the  wagon  along  for  a  distance 
stated  as  high  as  three  rods,  before  it  came 
to.  a  stop.  The  horse  was  killed  and  the 
harness  and  wagon  damaged.  The  suit  is 
brought  for  the  recovery  of  the  damages  thus 
caused.  There  was  evidence  tending  to  fihow 
that  the  car  was  running  ten  or  fifteen  miles 
an  hour  just  before  it  struck  the  team,  and 
that  the  motorman  could  have  seen  the  team 
from  a  point  three  hundred  feet  away.  As 
the  car  approached  from  the  west,  the  first 
two  hundred  and  forty  feet  of  tliis  distance 
was  practically  level,  though  sliglitly  down 
grade,  and  the  last  sixty  feet  were  on  a  six 
to  eight  per  cent  down  grade.  The  horse 
was  gentle,  was  not  afraid  of  cars,  and  was 
accustomed  to  stand  without  hitching.  There 
was  evidence  of  a  way  to  reach  The  Palms 


from  the  rear  over  private  land,  but  the 
plaintiff  understood  that  the  owner  would 
not  permit  him  to  cross  there,  though  he  never 
asked  permission.  There  was  also  evidence 
that  a  car,  under  ordinary  conditions,  could 
be  brought  to  a  stop,  when  going  fifteen  miles 
an  hour,  in  one  hundred  and  seventy-five  feet. 
There  was  the  usual  conflict  in  the  evidence 
regarding  speed,  conditions  and  other  facts, 
but  giving  the  plaintiff  the  benefit  which 
defendant's  motion  required  the  foregoing 
facts  were  supported. 

The  defendant's  evidence  tended  to  show 
that  the  rail  was  "sweaty"  that  morning,  and 
that  there  were  fallen  leaves  on  the  rails; 
that  this  same  motorman  had  had  trouble  in 
stopping  the  car  that  morning  at  other 
places;  that  the  car  was  moving  at  its  usual 
rate  of  speed  of  six  or  eight  miles  an  hour; 
that  the  motorman  discovered  the  team  when 
he  was  about  two  hundred  feet  away ;  that  he 
immediately  applied  the  brakes  and  sanded 
the  rail,  and  when  this  failed  to  stop  the  car, 
and  at  a  point  about  one  hundred  feet  away, 
he  reversed  the  power,  but  was  unable  to 
avoid  the  collision.  That  he  called  to  the 
plaintiff  to  get  the  team  out  of  the  way,  that 
the  car  was  slowed  down  to  three  or  four 
miles  an  hour  when  it  struck,  and  that  he  did 
all  he  could  to  avoid  the  accident. 

[208]  At  the  close  of  the  evidence,  the 
defendant  moved  for  a  verdict  on  the  follow- 
ing grounds: 

1.  Because  the  plaintiff  had  failed  to  show 
absence  of  contributory  negligence. 

2.  Because  the  case  failed  to  show  neg- 
ligence on  the  part  of  the  defendant. 

3.  Because  thel*e  was  no  evidence  tending 
to  show  that  the  plaintiff  was  in  the  exercise 
of  due  care  at  the  time  of  the  accident. 

4.  Because  there  was  no  evidence  tending 
to  show  that  the  defendant's  servants  did  not 
do  all  they  could  to  prevent  the  accident  after 
the  situation  of  the  team  was  discovered. 

This  motion  was  overruled  and  the  defend- 
ant excepted. 

There  was  no  error  in  this  ruling.  Tliat  a 
trolley  car  is  so  operated  in  one  of  the  busiest 
streets  of  a  village  like  Brattleboro  that  its 
speed  of  15  miles  an  hour  is  not  slackened 
within  three  hundred  fedt,  when,  ordinarily, 
it  can  be  brought  to  a  standstill  from  that 
speed  in  175  feet  is  so  indicative  of  bad 
handling  as  to  prevent  its  being  ruled,  as  a 
matter  of  law  to  be  without  negligence.  In 
saying  this,  we  give  the  plaintiff,  as  we  are 
bound  to,  the  benefit  of  that  construction  of 
the  evidence  most  favorable  to  him.  The 
defendant  Seems  to  overlook  this  requirement, 
and  dwells  upon  the  evidence  which  sustains 
its  claim.  The  motorman  of  this  ear  was 
bound  to  know  that  teams  were  likelv  to  be 
in  Canal  St.,  and  that  there'  was  a  heavy 
down  grade  at  the  place  where  the  collision 
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actually  took  place,  and  he  was  bound  to 
operate  his  car  in  view  of  these  well  known 
conditions. 

Even  if  we  give  effect  to  all  that  the  defend- 
ant's evidence  tended  to  show  regarding  condi- 
tions that  morning,  the  motorman  is  left  in  no 
better  position.  He  knew  he  hadr  a  slippery 
rail;  he  knew  about  the  leaves  on  the  track; 
knew  that  he  had  already  had  trouble  in  stop- 
ping the  car.  And  these  facts,  in  connection 
with  those  already  alluded  to,  called  upon 
him  to  exercise  unusual  vigilance  and  caution 
to  meet  the  increased  hazards  thus  created. 
It  may  well  be  that  the  jury,  in  determining 
how  a  prudent  man  would  act  in  such 
circumstances  would  conclude  that  he  should 
have  approached  the  grade  on,  Canal  St. 
with  speed  sufficiently  reduced  below  the 
usual  rate  to  insure  his  control  of  the  car. 
The  jury  was  not  bound  to  accept  his  state- 
ment that  he  did  all  that  he  could  to  stop  his 
car.  There  [209]  was  evidence  that  he  did 
not.  He  ran  one  hundred  feet  after  the  team 
•came  into  full  view  before  he  did  anything. 
To  be  sure,  he  said  he  did  not  see  it  before  he 
acted.  He  should  have,  and  the  jury  was  to 
say  whether  he  did  or  not.  He  ran  another 
hundred  feet  before  he  reversed  the  power, 
which  appears  to  have  been  the  most  effective 
means  of  stopping  the  car.  All  this  time  he 
knew  of  the  sweaty  rail  and  the  difficulty  of 
stopping,  and  that  he  was  approaching  a  six 
to  eight  per  cent  down  grade.  Tbe  defend- 
ant's evidence  tended  to  show  that  the  car  was 
slowed  down  to  three  or  four  miles  an  hour. 
The  jury  might  have  concluded  that  it  would 
have  been  fully  stopped  if  the  motorman  had 
reversed  the  power  more  promptly. 

Tlie  defendant  says  that  the  case  shows 
such  unmistakable  contributory  negligence 
that  a  verdict  should  have  been  ordered  on 
that  ground.  And  especial  reliance  is  placed 
on  Gilman  v.  Federal  St.  etc.  Pass.  R.  Co.  15^ 
Pa.  St.  31,  25  Atl.  051,  34  Am.  St.  Rep.  G82, 
and  Winter  v.  Federal  St.  etc.  Pass.  R.  Co. 
163  Pa.  St.  26,  25  Atl.  1028,  19  L.R.A.  232,— 
both  of  which  were  cases  where  the  plaintiff 
left  his  team  standing  across  a  street  railway 
track  in  the  evening.  So  far  as  these  cases 
are  authority  for  the  defendant's  contention, 
we  decline  to  follow  them.  In  Fenner  v. 
Wilkesbarre,  etc.  Traction  Co,  202  Pa.  St. 
Z6^,  51  Atl.  1034,  it  was  held  that  it  was  not 
negligence  per  se  to  back  a  team  up  to  the 
curbing  in  the  day  time  to  make  delivery  of 
goods,  though  in  doing  so  the  horses  neces- 
sarily stood  upon  the  track  of  a  street  rail- 
way, and  the  distinction  between  such  a  case 
and  the  Winter  case  above  referred  to  was 
pointed  out.  In  Albert  v.  Bleecker  St.  etc. 
R.  Co.  2  Daly  (N.  Y.)  389,  it  was  held  not 
negligence  per  se  for  an  expressman  to  leave 
his  team  unattended  in  a  street  where  it  was 
liable  to  be  hit  by  the  defendant's  car. 


The  true  rule  in  that  how  far  one  can  go 
in  leaving  a  team  standing  on  a  street  rail- 
way track  is  a  question  of  fact  depending  on 
the  surrounding  circumstances.  The  mere 
placing  of  a  team  across  the  track  certainly 
cannot  be  held  to  be  negligence  per  se.  Nor 
can  it  be  said  that  so  placing  the  team  and 
going  to  the  sidewalk  to  load  a  barrel,  for 
instance,  would  be  negligence  per  se;  nor 
even  if  the  driver  stepped  across  the  sidewalk 
to  a  store  door  for  that  purpose.  How  far 
away  he  could  get  before  he  lost  his  standing 
as  a  prudent  man  would  depend  upon  the 
character  of  his  horse,  what  he  knew  or  ought 
to  have  known  about  the  cars,  their  schedule 
and  speed — and  perhaps  other  circumstances, 
[210] — which  would  impress  different  men  in 
different  ways  and  make  a  case  for  the  jury. 
The  plaintiff  was  rightfully  in  the  street,  and 
was  making  a  lawful  use  of  it.  All  that  the 
law  required  of  him  was  to  act  the  part  of 
a  prudent  man  in  the  exercise  of  this  right. 
The  question  whether  or  not  he  met  this 
requirement  was  correctly  disposed  of  below. 

In  the  course  of  the  charge,  the  court  told 
the  jury  that  the  rules  governing  the  opera- 
tion of  steam  railroads  and  street  railroads 
differ,  since  the  former  were  operated  at  high 
rates  of  speed  and  over  private  rights  of 
way.  To  which  the  defendant  excepted. 
Without  intending  to  intimate  a  doubt  of  the 
truth  of  this  proposition,  we  content  our- 
selves  with  saying  that  it  is  perfectly  ob- 
vious that  the  defendant  suffered  nothing 
from  the  statement.  The  court  made  no  at- 
tempt to  define  the  difference  referred  to,  but 
proceeded  to  lay  down  correctly  the  rule  con- 
trolling the  operation  of  street  cars.  This 
fact  is  attested  by  the  defendant's  failure  to 
except  thereto.  How,  then,  could  the  defend- 
ant possibly  be  prejudiced  by  the  statement 
that  the  rule  as  to  steam  roads  was  some- 
thing else?  Tlie  answer  plainly  is  that  it 
could  not  have  been. 

The  defendant  requested  the  court  to 
charge  that  if  the  jury  found  that  the  plain- 
tiff had  reason  to  know  or  by  exercise  of  due 
care  might  have  known  that  a  car  was  liable 
to  reach  the  point  of  the  accident  while  he 
was  away  from  the  team,  he  could  not  re- 
cover.   And  to  this  the  defendant  excepted. 

Passing  over  the  question  whether  the 
phrase  "bad  reason  to  know"  is  so  indefinite 
as  to  vitiate  the  request,  we  hold  that  the 
request  was  properly  refused.  It  made  the 
right  of  recovery  depend  upon  one  fact  with- 
out regard  to  others  of  importance.  If  given, 
it  would  deny  the  plaintiff  a  recovery,  though 
the  defendant  failed  in  its  duty  after  it  dis- 
covered the  unattended  team, — some  evidence 
of  which  is  disclosed  by  the  record. 

On  this  branch  of  the  case,  the  defendant 
likens  it  to  French  v.  Grand  Trunk  R.  Co. 
76  Vt.  441,  58  Atl.  722,  which  would  be 
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ranted  if  it  was  the  plaintiff  himself  who 
stocMl  on  the  track,  with  nothing  to  do  but 
step  off  when  the  car  approached.  But  leav- 
ing his  team  as  he  did  was  a  different  mat- 
ter. His  act  was  a  completed  one,  and  after 
he  left  the  team  he  no  longer  had  the  means 
of  averting  an  accident.  The  rule  in  such 
cases  is  that  a  plaintiff,  though  negligent, 
may  recover,  unless  he  could  by  ordinary 
care  have  avoided  the  consequences  of  the 
defendant's  [211]  negligence.  So  the  man 
who  left  an  ass  fettered  on  the  highway  was 
allowed  to  recover  from  one  who  negligently 
drove  into  it.  Davies  v.  Mann,  10  M.  &  W. 
(£ng.)  546.  This  view  makes  the  case  like 
Willey  V.  Boston,  etc.  R.  72  Vt.  120,  47  Atl. 
398. 

The  defendant  also  requested  the  court  to 
charge  that  it  was  the  duty  of  a  person 
driving  or  being  with  a  team  upon  a  car 
track,  to  have  his  horse,  at  all  times,  under 
his  control.  The  request  is  too  broad.  No 
such  hard  and  fast  rule  can  be  laid  down. 
The  driver  of  a  team  is  required  to  make  a 
reasonable  use  of  the  street,  and  to  exercise 
the  care  of  a  prudent  man  in  avoiding  injury 
from  the  street  cars.  Suppose  that  the  cars, 
owing  to  a  break-down  at  the  power  station 
were  not  running  and  a  driver  knew  it;  or 
supposing  that  he  had  been  so  informed  and 
without  n^ligence  believed  it;  suppose  that^ 


without  fault  on  his  part  he  understood  that 
the  cars  did  not  run  on  a  given  street  be- 
tween certain  hours;  is  a  driver  then  re- 
quired to  have  his  horse  under  control?  Ob- 
viously, the  rule  contended  for  goes  too  far 
and  puts  too  heavy  a  requirement  onto  one 
rightfully  using  a  street  over  which  street 
cars  are  run,  and  the  request  was  properly 
refused. 
Judgment  affirmed. 


NOTE. 

The  reported  case  holds  that  it  is  not  neg- 
ligence per  se  precluding  a  recovery  for  re- 
sulting injuries  for  a  person  to  stop  his  vehi- 
cle on  a  street  railway  track  and  leave  it 
temporarily.  The  court  also  applies  the  last 
clear  chance  doctrine  holding  that  the  neg- 
ligence, if  any,  of  the  driver  in  leaving  his 
vehicle  on  the  track  is  immaterial  if  the 
fltreet  car  motorman  could  avoid  the  injury 
by  the  exercise  of  due  care  after  discovering 
the  situation  of  the  vehicle.  The  effect  of 
stopping  or  leaving  a  vehicle  in  a  dangerous 
place  in  the  street  as  precluding  a  recovery 
for  resulting  injuries  is  discussed  in  the  note 
to  Davidson  Bros.  Co.  v.  DesMoines  City  R. 
Co.  reported  ante,  this  volume,  at  page 
1226. 
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ADVAHCEBtENTS. 
See  Liens. 

AGENCY. 

Authority   of   agent — apparent    authority — duty    of    person    dealing   with    agent.      Qzweld 
Acetylene  Co.  v.  Hughes    (Md.),  837. 

estoppel  of  principal  to  deny.     Ferguson  v.  Majestic  Amusement  Co.   (N.  Car.),  389. 

power  to  bmd  principal  for  traveling  expenses.     Oxweld  Acetylene   Co.   v.  Hughes 

(Md.),  837.  Annotated 

Knowledge   by   principal   of   agent's   act — presumption.      Ferguson    v.    Majestic  Amusement 

Co.   (N.  Car.),  389. 
Proof  of  relation — sufficiency  of  evidence  as  to  ownership  of  bank  deposit.     Home  Land  A 

Loan  Co.  v.  Routh   (Ark.),  1142. 

See  also  Employment  Ais^eneies. 

AIJEN8. 

Alien  enemies — meaning  of  term.     Porter  v.  Freudenberg   (Eng.),  215.  Annotated 

rights  and  liabilities^-commercial  intercourse  with  alien  enemy.     Robson  v.  Premier 

Oil,  etc.  Co.  (Eng.),  227.  Annotated 

rights  and  liabilities — domestic  corporation  .as  alien  enemy.     Daimler  Co.  v.  Conti- 
nental Tyre,  etc.  Co.  (Eng.),  170.  Annotated 

—  rights    and    liabilities — right    to    vote    stock    in    domestic    corporation.      Robson    v. 

Premier  Oil,  etc.  Co.   (Eng.),  227.  Annotated 

rights  and  liabilities — service  of  notice  of  writ.    Porter  v.  Freudenberg   (Eng.),  215. 

Annotated 

rights  and  liabilities — suits  by  and  against.     Porter  v.   Freudenberg    (Eng.),  215. 

Annotated 

Immigration — classes   of   aliens   excluded  .by    unmigration   aqt.     Lam    Fung   Yen   v.    Frick 

(Fed.),  232.  Annotated 

immigrant  prostitution  or   immorality.     Oceanic   Steam   Navigation   Co.   v.   United 

States  (Fed.),  248.  Annotated 

importation   of   contract  labor — alien   seaman   as   within    statute.      Scharrenberg   v. 


Dollar   Steamship   Co.    (Fed.),   258.  Annotated 

Naturalization — illegality  as  ground  for  revocation— defect  in  procedure  for  naturalization. 

United  States  v.  Ness   (Fed.),  41.  Annotated 

jurisdiction    of    court — effect   of    failure   to    file    certificate   with    petition.      United 

States  V.  Ness   (Fed.),  41. 

AI.TERATIOM  OF  INSTBUMENTS. 

Effect  of  alteration — alteration  by  joint  maker  of   note — liability  of  comaker  to  innocent 

purchaser.     Builders  Lime,  etc.  Co.  v.  Weimer  (Iowa),  1174. 
alteration  by  joint  maker  of  note — Pliability  of  comaker  to  payee.     Builders  Lime, 

etc.   Co.  V.   Weimer    (Iowa),   1174* 
liateriality  of  alteration — substitution  of   '^bearer"  lor   "order"   in   note.     Builders  Lime, 

etc.  Co.  V.  Weimer   (Iowa),  1174.  Annotated 

AMENDMENTS. 

Pleading — libel   and   slander — amendment  adding   innuendo.     Irvine  v.   Barrett    (Va.),   62. 

libel  and  slander — amendment  changing  cause  of  action.    Irvine  y.  Barrett  (Va.),  62. 

AMUSEMENTS. 
See  Theaters  and  Antnsements. 

AND. 

"Or"  in  will  construed  as  "and."    Ham  v.  Ham   (N.  Car.),  301.  A$motated 
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Hones — ^tenn  "horse"  as  including  mare.    MeCarver  t.  Griffin   (Ala.),  1172. 
Increase — title  to  increase  as  against  mortgagee.     MeCarver  ▼.  Griffin    (Ala.),  1172, 

Annotated 

ANONTMOV8  LETTERS. 

Criminal  liability  for  sending  anonymous  letter — ^what  constitutes  sending.     Bradfield  ▼. 

State   (Tex.),  696.  Atmotaied 

Evidence— certain  evidence  held  to  be  irrelevant.     Bradfield  v.  State    (Tex.),  696. 
Sufficiency  of  information — description  of  letter  sent  by  accused.    Bradfield  ▼.  State  (Tex.), 

696. 

AH8WER. 
Sao  PleadlBS. 

APPEAX  AND  ERROR. 

Assignments   of    error — form — ^joinder    of   several    assignmentsr— omission    of    references    to 
record.     Davidson  Brothers  Co.  v.  Dee  Moines  City  R.  Co.    (Iowa),   1226. 

requisites — ^particularity.     State  v.  Howse  (Tenn.),  1125. 

Bill  of  exceptions-— necessity — ^review  of  remarks  of  prosecuting  attorney.     Byan  v.  People 

(Colo.),  605. 
Bond — failure  to  indorse  fact  of  filing  on  bond— effect.     Brown  v.  Melloon    (Iowa),  1070. 
Costs — printing  unnecessary   record— division   of   costs.     Oxweld  Acetylene  Co.    v.   Hughes 

(Md.),  837. 
Effect   of   appeal-~^judgment  in   eminent   domain    proceeding — entry   pending    appeal    from 

judgment.     New  River,  etc.  R.  Co.  v.  Honaker   (Va.),  132. 
Examination   of    case— appeal    from    intermediate   court— errors    in    trial   court.      Delk    v. 

Commonwealth    (Ky.),  884. 

contempt    proceeding — ^review   of  questions   of   fact.      In    re   Independent    Pub.   Co. 

(U.   S.),  1084. 

error  assigned   by  appellee.     Niebalski  v.   Pennsylvania   Railroad    Co.    (Pa.),    632. 

error  not  shown  by  record — ruling  in  unidentified  exhibit.     State  v.  Giudice   (Iowa), 

1160. 

estoppel  to  allege  error — refusal  of  motion  of  appellant  to  dismiss   appeal.     Delk 

V.  Commonwealth   (Ky.),  884. 

evidence    beneficial    to    party    objecting — review    on    appeal.      Rehling   v.    Brainard 

(Nev.),  666. 

evidence  consisting  chiefly  o#  depositions.     Record  j.   Ellis    (Kan.),  822. 

exercise    of   discretion   by   trial    court — order   on   motion   for   new   trial.      Sales  v. 

Maupin   (S.  Dak.),  1222. 

—  failure   of   record   to   show   grounds  oi    motion   to   withdraw    testimony — exception 

overruled.     Davidson  Brothers  Co.  v.  Des  Moines  City  R.  Co.    (Iowa),  1226. 

failure  to  plead  issue — ^waiver  of  failure  in  court  below.     Kelly  v.  Santa  Barbara 

Consol.  R.  Co.    (Cal.),  67. 

findings    based   on    conflicting   evidence — review    on    appeal.'     Jorgensen    v.    Gessell 

Pressed  Brick  Co.  (Utah),  309;  Louisville,  etc.  R.  Co.  v.  Western  Union  Tel  Co. 
(Ind.),  628;  Rehling  v.  Brainard  (Nev.),  656;  Rogers  v.  Nevada  Canal  Co.  (Colo.), 
669. 

misconduct  of  jury.     Cook  v.  Highland  Hospital    (N.   Car.),  158. 

objection   below  on  different  ground.     Sherman   ▼.   Harris    (S.   Dak.),   675. 

objection  not  raised  below.     De  La  Rama  v.  .De  La  Rama   (U.  S.),  411;   Stewart 

V.  Murphy    (Kan.),  612;   Delk  v.  Commonwealth    (Ky.),  884. 
■  overruling  of  motion  for  new  trial:    Parsons  v*  Trojenridge  (Fed.),  750. 

'    ■    review  of  order  of  public  service  commission.     Marin  Water,  etc.  Co,  v.  Railroad 
Commission    (Cal.),  114. 

right    decision   on   wrong  ground — grant   of   nonsuit.     Solomon    v.    Public   Service 

Railway  Co.  (N.  J.),  356. 

verdict  of  jury  as  to  amount  of  compensatory  damages.     Cook  v.  Highland  Hospital 


(N.  Car.),  158. 

verdict  on  conflicting  evidence.     Bower  v.  Moorman    (Idaho),  90. 


Harmless  error — ^abstract   instructions. .   Osteen   v.   Southern   R.   Co.    (S.   Car.),   505. 

• admission  of  incompetent  evidence — restriction  by  instructions.     Garrison  v.  Newark 

Call  Printing,  etc.  Co.   (N.  j!),  33. 

admission  of  incompetent  evidence — trial  without  jury.     Coe  v.  Wormell    (Wash:), 


670.  Annotated 

—  admission  of  incompetent  evidencc^-^trial  without  jury.     Hannah  v.  Knuth    (Wis.), 
681.  Annotated 

admission  of  incompetent  evidence — ^trial  without  jury.    Rehling  v,  Brainard  ( Nev. ) , 


656.  An^notated 

—  admission  of  incompetent  evidence — ^trial  without  jury.     Rogers  v.  Nevada  Canal 
Co.  (Colo.),  669.  Annotated 
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APPEAL  AND  ElUBtOB  —  Continued. 

Harmless  error — admission  of  incompetent  evidence — ^trial  without  jury.    Sherman  y.  Harris 
(8.  Dak.),  675.  Annotated 

concealment  of  accused  by  officers  after  arrest.     State  v.  Giudice   (Iowa),  1160. 

evidence  and  instructions  on  immaterial  issue.     Anderson  y.  Royal  League   (Minn.), 

691. 

exclusion  of  evidence.     Brown  y.  Erie  R.  Co.   (N.  J.),  406;  Rogers  v.  Nevada  Canal 


Co.    (Colo.),  669. 

—  failure  to  submit  issue.     Givens  v.  Pierson's  Administratrix    (Ky.),  956. 

—  improper  cross-examination — no   material   fact  elicited.     Davidson   Brothers   Co.  v. 
Des  Moines  City  R.  Co.   (Iowa),  1226. 

—  irrelevant  instructions.     Pollica  v.  Twin  State  Gas,  etc.  Co.    (Vt.),  1240. 

—  necessity    for    real    injury    to    warrant    reversal.     American    Express    Co.    v.    Terry 
(Md.),  650. 

nonsuit  instead  of  directed  verdict.     Dominion  Trust  Co.  v.  National  Surety  Co. 


(Fed.),  447. 

—  overruling  demurrer  to  plea.     McCarver  v.  Griffin    (Ala.),  1172. 

—  record  not  showing  importance  of  testimony.     State  v.  Giudice   (Iowa),  1160. 

—  striking  out  unfounded  plea.     Susznik  v.   Alger  Ixygging  Co.    (Ore.),  700. 
sustaining  demurrer  to  part  of  pleading.     Rogers  v.  Nevada  Canal  (Jo.   (Colo. i,  669. 


Jurisdiction    of    appellate   court — action    involving    freehold.      Henry    v.    Britt    (111.),    977 

constitutional  question  unnecessarily  raised.     Memphis  St.  R.  Co.  v.  Rapid  Transit 

Co.    (Tenn.),   1045. 

matters  precluding  jurisdiction  not  actually  involved.     Barnes  v.  City  of  Kirks- 


ville   (Mo.),  1121. 
Mode   of    review — divorce   decree    in    Philippine   Islands.     De    La    Rama   v.   De   La    Rama 

(U.  S.),  411. 
Parties    to   appeal — appeal    from   judgment   admitting   will    to   probate — ^necessary    parties. 

Bell  V.  Davis    (Okla.),  1075. 
Prejudicial  error — instruction  on  contributory  negligence.     Kelly  v.  Santa  Barbara   Consol. 

R.  Co.    (Cal.),  67. 
Presumptions  on  appeal — presumption  in  favor  of  judgment  below.     Hihn-Hammod  Lumber 

Co.  V.  Elsom   (Cal.),  798. 

separation  of  conjugal  property.     De  La  Rama  v.  De  La  Rama   (U.  S.),  411. 

Record  on  appeal — exceptions  as  part  of  record.    Perine  Machinery  Co.  v.  Buck  (Wash.),  341. 
Right    to    appeal — ^judgment    refusing   probate    of    will — right    of    administrator    with    will 

annexed  to  appeal.     Bell  v.  Davis   (Okla.),  1075.  Annotated 

Transcript   of  evidence — stenographers'   fees — who    liable.     Gray   v.   Mossman    (Conn.),   27. 
See  also  Jndsmemts;  Prohibition;  Pnblie  Sorrioe  Commiaaioiia. 

APPUCATION  OF  PATMEHTS. 
See  Payment. 

APPBOPRIATIOK. 
See  Irrigation  I  Waters  and  Watereonrees. 

APPROPRIATIONS. 

Continuing  appropriation — validity.     Dickinson  v.  Kdmondson    (Ark.),  913. 

ARGUMENTATIVE  INSTRUCTIONS. 
See  Instmotione. 

ARGUMENT  OF  COUN8EI.. 

Improper  argument — argument  going  outside  rect)rd  as  improper  argument.    State  y.  Giudiee 
(Iowa),  1160. 

reference  to  change  of  venue  as  improper  argument.    State  v.  Giudice  (Iowa),  1160. 

Objection   to   remarks   of   counsel — agreement   dispensing  with   timely   objection.      State   v. 

Giudice    (Iowa),  1160. 

See  also  M ieoondnot  of  Connsel. 

ARMT   AND   NAVT. 

Compulsory  military  service.    Rex  v.  Commanding  Officer  (Eng.),  800.  Annotated 

Militia— -enlistment  of  infant — ^necessity  for  parental  consent.    Hoskins  v.  Dickerson  (U.  8.), 

776. 
— ^—  enlistment  of  infant — right  of  parent  to   procure   release.     Hoskins   v.   Dickerson 

(U.  S.),  776.  Annotated 

— —  liability  of  officer  to  civilian — injury  to  property.     Hatfield  v.  Gjaham    (W.  Va.), 

1.  Annotated 

— - —  liability  of  officer  to  civilian — injury  to  property.     Harlihy  v.  Donohue  (Mont.),  29. 

Annotated 
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ABMT  AND  NAVY  ^  Continued. 

Hilitia — liability  of  officer  to  subordinate — recommeadatioa  against  promotion  as  libel.    Gray 
V.  Mossman  (Conn.),  27.  Annotated 

See  also  Martial  I«aw|  War. 

ARREST. 

Warrant^— sufficiency — recital  of  facts  of  crime.     Delk  y.  Commonwealth    (Ky.),  884. 

ASSAULT. 

Husband  and  wife — right  of  action  by  wife  against  husband  for  assault.     Lillienkamp  v. 
Rippetoe  (Tenn.),  901. 

ASSIGNMENTS. 

Cause  of  action — assignability  of  right  of  action  for  deceit.     Sherman  v.  Harris   (S.  Hak.), 

675. 
assignability  of  right  of  action  for  tort — construction  of  statute.    Sherman  v.  Harris 

(S.  Dak.),  675. 

criterion  of  assignability.     Sherman  v.  Harris    (S.  Dak.),  675. 

requisites  of  assignment.     Sherman  v.  Harris   (S.  Dak.),  675. 


Judgments— effect   of    assignment   of   judgment   to   judgment   debtor.      Brown    t.    Harding 
(N.  Car.),  548.  Annotated 

Life  insurance  policy necessity  that  assignee  have  insurable  interest.     Crismond's  Admx. 

V.  Jones   (Va.),  155. 

Public  policy — assignments  against  public  policy.     Sherman  v.  Harris    (S.  Dak.),  675. 
See  also  Bills  and  Notes. 

ASSIGNMENTS  OF  ERROR. 
See  Appeal  and  Error. 

ASYLUMS. 
See  Hospitals  and  Asylums. 

ATTEMPT  TO  SAVE  LIFE. 
See  Contributory  Negligenoe. 

ATTORNEYS. 

Compensation — contingent  fee — effect  of  compromise  by  client.    Chreste  v.  Louisville  R.  Co. 

(Ky.),  867. 
validity   of   contract — contract  after   formation   of   relation.     Chreste  v.   Louisville 

R.  Co.   (Ky.),  867. 

validity  of  contract — contract  for  division  of  fees  with  layman.     Chreste  v.  Louis- 


ville R.  Co.  (Ky.),  867. 
—  validity  of  contract — effect  of  solicitation  of  business  by  attorney.  Chreste  v.  Louis- 
ville R.  Co.  (Ky.),  867.  Annotated 
validity   of  contract — ^necessity   of  showing  fairness.     Chreste  y.  Louisville  R.  €o. 


(Ky.),   887. 

See  also  Bills  and  Notes;  Trial. 

AUTOMOBILES. 

Accession — fittings  added  to  automobile— *rights  of  conditional  vendor.  Blackwood  Tire, 
etc.  Co.  V.  Auto  Storage  Co.    (Tenn.),  1168.  Annotated 

Leaving  motor  truck  unattended  in  street  as  negligence.  American  Express  Co.  v.  Ti^rry 
(Md.),  650. 

Sled  as  "motor  vehicle."     Terrill  v.  Virginia  Brewing;  Co.    (Minn.),  453. 

Starting  of  motor  truck  left  unattended — res  ipsa  loquitur.  American  Express  Co.  ▼.  Terry 
(Md.),  650. 

AWARD. 
See  Eminemt  Domaim* 

BANKRVPTCT. 

Mechanics'  liens — effect  of  bankruptcy  of  property  owner.  Moreau  Lumber  Co.  v.  Johnson 
(N.  Dak.),  290.  Annotated 

Transfers  bv  bankrupt — avoidance  of  conveyance — effect  as  to  improvements  by  grantee. 
Sieg  V.  Greene  (U.  S.),  1006. 

avoidance  of  conveyance — property  including  homestead.     Sieg  v.  Greene    (U.   S.), 

1006.  Annotated 

avoidance   of   conveyance— what   constitutes   preference.     Sieg  ▼.   Greene    (U.   S.), 


1006. 

Ann.  Cas.  1917C. — 79. 
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BANKS. 

Deposits — deposit   in    name   of   debtor   but   belonging   to    third   person — right   to    reach    by 
garnishment.     Home  Land  &  Loan   Go.  v.  Routh    (Ark.),   1142.  Annotated 

relation   of   bank   and    depositor — deposit   as   trustee.      State   Banking    ComV   v.    E. 

Jossman  Stat«  Bank    (Mich.),  1203. 

set-off  of  deposit  against  debt  to  insolvent  bank — right  of  bank  to  set-off  as  against 

debt  not  due.    State  Banking  Com'r  v.  £.  Jossman  State  Bank   (Mich.),  1203. 

Annotated 

set-off  of  deposit  against  debt  to  insolvent  bank — right  of  depositor  to  set-off.     Wil- 
liams V.  Burgess   (W.  Va.),  1185.  Annotated 

set-off  of  deposit  against  debt  to  insolvent  bank — right  of  depositor  to  set-off.     First 


Nat.  Bank  v.  Nye  County    (Nev.),  1195.  Annotat&d 

Federal  Reserve  Act — validity.     People  v.  Brady   (111.),  1093.  Annotated 

National  banks — exclusiveness  of  federal  control.     People  v.  Brady    (Ill.)i  1093. 

See  almo  Afl^ency. 


«m>AVvi^.>» 


See  Alteratiom  of  Inatmmemtfl. 

BEDDING. 

Regulation    of    manufacture    or    sale — validity    of    statute    regulating    use    of    second-hand 
material.     People  v.  Weiner    (111.),  1065.  Annotated 

BENEFICIAL  ASSOCIATIONS. 

Action  on  certificate — admissibility  of  certificate  in  evidence  without  other  parts  of  contract. 
Dechter  v.  National  Council   (Minn.),  142.  Annotated 

contract  limitation  of  time — validity.     Dechter  v.  National  Council  (Minn.),  142. 

variance    between    pleading   and    proof — materiality.      Dechter    v.    National    Council 

(Minn.),  142. 

Beneficiaries — persons  included  in  term  "family."  Anderson  v.  Royal  League   (Minn.),  691. 

Annotated 
Conflict  of  laws — rights  under  benefit  certificate.  Anderson  v.  Royal  League  (Minn.),  091. 
Construction  of  policy — death  while  engaged  in  violating  law.     Bounds  v.  Sovereign  Camp 

(S.  Car.),  589.  Annotated 

Expulsion   from   association — sufiiciency  of   evidence  of  acquiescence.     Dechter   v.   National 

Council    (Minn.),  142. 
Waiver  of  proofs  of  loss — denial  of  liability.    Dechter  v.  National  Council   (Minn.),  142. 

BENEFICIARIES. 
See  Inavranee. 

BEVERAGES. 
See  Intozicatimg  Liquors, 

BIGAMY. 

What  constitutes  bigamy— cohabitation  under  foreign  marriage.     People  v.  Devine   (Mich.), 
1140.  Annotated 

second  marriage  after  marriage  merely  voidable.     State  ▼.  Smith   (S.  Car.).  149. 

BIZ.IAOARDS. 

Municipal  regulation  of  billboards — ^validity.  Thomas  Cusack  Co.  v.  City  of  Chicago  (U.  S.), 
594. 

BIIXS  AND  NOTES. 

Action  on  note — necessary  parties — ^assignor  of  note.    First  Nat.  Bank  v.  Nve  County  (Nev.), 
1195. 

right  of  set-off  against  holder.     First  Nat.  Bank  v.  Nye  County  (Nev.),  1195. 

Alteration — effect  of  alteration  by  joint  maker   of  note — liability   of  comaker   to   innocent 

purchaser.     Builders  Lime,  etc.  Co.  v.  Weimer   (Iowa),  1174. 

effect  of  alteration  by  joint  maker  of  note — liability  of  comaker  to  payee.     Builders 

Lime,  etc.  Co.  v.  W>imer   (Iowa),  1174. 

Consideration — discharge  of  other  notes.     Travis  v.  Unkart   (N.  J.),  1031. 

inadequacy   of   consideration   as   defense   to   action    on   note.     Harshbarger   v.    Eby 

(Idaho),  753. 

Deliverv — construction  of  findings  by  trial  court.    Builders  Lime,  etc.  Co.  v.  Weimer  (Iowa), 

1174. 
Indorsement — who  is  indorsee — person  to  whom  note  is  delivered  by  maker.     Builders  Lime, 

etc.  Co.  V.  Weimer   (Iowa),  1174. 
Negotiability — notes    issued   by    county    commissioners.     First    Nat.    Bank    v.    Nye    County 

(Nev.),  1196. 
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BlliliS  ANB  NOTES  —  Oontinned. 

Payment — note  as  payment—effect  of  negotiation  by  payee.     Moody  v.  Stubbs   (Kan.),  362. 

Annotated 
Provision  for  attorney's  fees — liability  of  indorser.     Franklin  v.  The  Duncan    (Tenn. ),  1080. 

liability  of  third  person.     Northern  Brewery  Co.  v.  Princess  Hotel    (Ore.),  621. 

right  to  fees — necessity  of  suit  on  note.     Franklin  v.  The  Duncan   (Tenn.),  1080. 

Status  of  parties — signer  as  maker  or  surety.    Builders  Lime,  etc.  Co.  v.  Weimer   (Iowa), 

1174. 

See  alio  Comitiea. 

BIIX8  OF  EXCEPTIONS. 
See  Appeal  and  Error* 

BnXS  OF  REVIEW. 

Bill  in  nature  of  bill  of  review — distinguished  from  strict  bill  of  review.    Quinn  ▼.  Hall 

(R.  I.),  373. 
Limitation  of  actions — statutory  limitation  applicable.     Quinn  v.  Hall    (R.  I.),  373. 
Who  may  file  bill  of  review — aggrieved  person  other  than  party.     Quinn  v.  Hall*  (R.  I.)^ 

373. 

BLOOD   STAINS. 

Admissibility  of  blood  stained  clothing  in  evidence.     State  v.  Ilgenfritz   (Mo.),  366. 
Admissibility  of  evidence  with  respect  to  blood  stain  from  weapon.    State  v.  Giudice  (Iowa)> 
1160. 

BliUE   SKY   UkWS. 

Validity  of  blue  sky  law.     Hall  v.  Geiger- Jones  Co.   (U.  S.),  643. 

BONDS. 
See  Appeal  and  Error;  Suretyship. 

BOOK   ENTRIES. 
See  Evidence. 

BREACH  OF  CONDITIONS. 
See  Deeds. 


BREACH  OF  PEACE. 

Language  constituting  breach   of   peace.     Delk   v.   Commonwealth    (Ky.),   884. 


Annotated 


BREACH  OF  PROMISE  OF  MARRIAGE. 

Disease  as  excuse  for  breach  of  promise.     Parsons  v.  Trowbridge   (Fed.),  750. 
Measure  of  damages — effect  of  death  of  defendant.     Parsons  v.  Trowbridge   (Fed.),  760. 

BREACH  OF  IVARRANTT. 
See  Deeds. 

BROTHER. 

Duress — contract  induced   by  threat  of  criminal   prosecution   against  brother.     Travis   ▼. 
Unkart  (N.  J.),  1031.  Annotated 

Btm^DINGHB. 
See  Streets  and  Highwaja. 

BtJIiK   SAIiES. 
See  Fraudulent  Sales  and  Convejanees. 

BURDEN  OF  PROOF. 

Carriers  of  passengers— contributory  negligence  of  passenger — ^burden  of  proof.     Niebalski 

V.  Pennsylvania  Railroad  Co.   (Pa.),  632. 
Pnblic  service  corporations — reasonableness  of  rates — burden  of  proof.    State  Public  Utilities 

Com.  V.  Chicago,  etc.  R.  Co.  (111.),  50. 

BUSINESS. 
See  Chambers  of  Commeree. 
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'KSALL   MEN/* 
See  Fire  Department* 

CAPITALIZING  INCOBfE. 
See  Death  hj  Wrongful  Aet. 

CARMACK   AMENDMENT. 
See  Interstate  Commerce. 

CARRIERS  OF  GOODS. 

Duty  of   consignee   to  accept  goodB — right  to   inspection.     Burkenroad   Goldsinith   Co.  t. 

Illinois  Central  R.  Co.   (La.),  935. 
Freight  charges — implied  liability  of  consignee  to  pay.     Pennsylvania  R.  Co.  v.  Titus   (N. 

Y.),  862.  Afmotated 

Interstate  commerce — liability  of  initial  carrier  under  Carmack  Amendment.     Burkenroad 

Goldsmith  Co.  v.  Illinois  Central  R.  Co.   (La.),  936. 

rates  fixed  by  commission — undercharge  by  carrier.     Pennsylvania  R.  Co.  v.  Titus 

(N.  Y.),  862. 

See  alao  Publio  Serrloe  Corporations. 

CARRIERS  OF  IXVE  STOCK. 
See  Pnblio  Serriee  Corporations. 

CARRIERS  OF  PASSENGERS. 

Injury  to  passenger — contributory  negligence  of  passenger — burden  of  proof.     Niebalski  ▼. 
Pennsylvania  Railroad  Co.    (Pa.),  632. 

insufficient  number  of  employees  on  car.    Koeller  v.  Wisconsin  R.  etc.  Co.  (Minn.),  71. 

Annotated 

overcrowding  of  car.    Kelly  v.  Santa  Barbara  Consol.  R.  Co.   (Cal.),  67. 

passenger  riding  on  step  of  car — liability  of  carrier.    Kelly  v.  Santa  Barbara  Consol. 

R.  Co.   (Cal.),  67. 

person  boarding  moving  car — liability  of  carrier.     Solomon  v.  Public  Service  R.  Co. 

(N.  J.),  356. 

person  riding  wrongfully  by  permission  of  employee — liability  of  carrier.     Solomon 

V.  Public  Service  R.  Co.   (N.  X),  356.  Annotated 

presumption  of  negligence  from  collision.     Niebalski  v.  Pennsylvania  Railroad  Co. 


(Pa.),  632.  Annotattfd 

Jitney  buses — jitney  bus  proprietor  as  common   carrier   of  passengers.     Memphis  v.   State 

(Tenn.),  1056.  Annotated 
municipal  regulation — validity.     Memphis  St.  R.  Co.  v.  Rapid  Transit  Co.   (Tenn.K 

1045.  Annotated 

statutory  regulation — validity.     Memphis  v.  State   (Tenn.),  1056. 


Relation  of  carrier  and  passenger — when  intending  passenger  actually  becomes  such.     Ken- 
tucky Highlands  R.  Co.  v.  Creal  (Ky.),  1205.  Annotated 

Street   railways — statutory   regulation    as   applicable   to   street   railways.     Kelly   v.    Santa 
Barbara  Consol.  R.  Co.   (Cal.),  67. 

Tickets  and  fares — statute  requiring  free  transportation  of  police  officers — validity.     State 
V.  Sutton    (N.  J.),  91. 
See  also  Pnblie  Serrioe  Corporations. 

CHAMBERS  OF  COMMERCE. 

Power  of  chamber  of  commerce  to  contract — ^grant  of  subsidy  for  steamboat  line.     Gr^^g 
V.  Little  Rock  Chamber  of  Commerce  (Ark.),  784.  Annotated 

CHANGE  IN  TITUB. 
See  Fire  Insnranoe. 

CHANGE  OF  VENUE. 
See  Argument  of  ConnseL 

CHARITIES. 

Volunteer  fire  company  as  charitable  institution.     Neptune  Fire  £iigine»  etc.  Co.  t.  Board 
of  Education  (Ky.),  789.  Annotated 

CHARTERS. 
See  Mnniolpal  Corporatio 
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« 

OHATTEI.  MORTGAGK8. 

Animals — ^title  to  increase  as  against  mortgagee.    McCaryer  ▼.  Qriffin   (Ala.)»  1172. 

Annotated 
Foreclosure  sale — price  in  excess  of  debt — ^rights  of  junior  mortgagee.     Northern  Brewery 
Co.  V.  Princess  Hotel   (Ore.),  621.' 

CHILDREN. 
See  Infants* 

CITIZENSHIP. 

**Citizcn"  as  including  corporation.     St.  Louis,  etc.  R.  Go.  v.  State    (Ark.)>  873. 

Annotated 
Naturalization — illegality  as  ground  for  revocation — defect  in  procedure  for  naturalization. 

United  States  v.  Ness  (Fed.),  41.  Annotated 
jurisdiction  of  court — effect  of  failure  to  file  certificate  with  petition.    United  States 

▼.  Ness   (Fed.),  41. 

CIVILIANS. 
See  Armj  and  NaTj. 

CLAIMS. 
See     Counties;  Meehanies*  Liens* 

CLASS  LEGISLATION. 
See  Constitutional  Law. 

COHABITATION. 
See  Bisamj. 

COLLATERAL   ATTACK. 
See  Jndsn&ents. 

COLLEGES. 
See  Sehools. 

COLLISIONS. 
See  Carriers  of  Passeneers;  Street  Railwaja* 

COLOR. 
See  Jnry. 

COMMISSIONERS. 
See  Counties;  Eminent  Domain. 

COMMISSION  GOVERNMENT. 

See  Municipal  Corporations. 

COMMON  CARRIERS. 
See  Jitnej  Buses. 

COMPENSATION. 

See  Attorneys;  Eminent  Domain;  Executors  and  Administrators;  Jud^oi;  PmliUe 

Officers. 

COMPROMISE  AND  SETTLEMENT. 
See  Attorneys. 


COMPULSORY  MILITARY  SERVICE. 
See  Army  and  Navy. 


CONCEALMENT. 
See  Fraud. 

CONDEMNATION. 
See  Eminent  Domain. 
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CONDITIONAL  CONDEMNATION. 
See  Eminent  Domain. 

CONDITIONAL  SALES. 

Accession — fittings  added  to   automobile — rights   of '  conditional  vendor.     Blackwood   Tire, 
etc.  Co.  V.  Auto  Storage  Co.  (Tenn.),  1168.  Annotated 

CONDITIONS. 
See  Deeds. 

CONDUCT  OF  COUNSEL. 
See  Miacondnct  of  Counsel. 

CONFIRMATION. 
See  ReceiTors. 

CONFLICT  OF  LAIVS. 

Adoption — inheritance  from  foster   parent — conflict  of  laws.     Fisher  v.  Browning    (MiB8.)t 

466. 
Benefit  insurance — law  governing  rights  of  parties  to  certificate.    Anderson  v.  Royal  League 

(Minn.),  691. 
Death  by  wrongful  act — law  governing  right  of  action.     Sharp  v.  Cincinnati,  etc.   R.  Co. 

(Tenn.),  1212. 
Husband  and  wife — liability  of  wife  for  household  expenses.     Mettler  v.  Snow   (Conn.),  578. 

Annotated 
Legitimacy — law  governing  status  of  person  as  legitimate.     Moore  ▼.  Saxton   (Conn.),  5^. 

Annotated 

CONSCRIPTION. 
See  Armj  and  Navy. 

CONSENT. 
See  Witnesses. 

CONSEQUENTIAL  DAMAGES. 
See  Eminent  Domain. 

CONSIDERATION. 

See  Bills  and  Notes;  Eminent  Domain;  Fraudulent  Sales  and  Convejanees;  Ven- 
dor and  Pnrehaser;  Vendor's  Lien. 

CONSTITUTIONAL  LAW. 

Army  and  navy — compulsory  military  service.     Rex  v.  Commanding  Officer   (Eng.),  809. 

Annotated 
Banks — Federal  Reserve  Act — validity.     People  v.  Brady   (111.),  1093.  Annotated 

national  banks — exclusiveness  of  federal  control.     People  v.  Brady    (111.),  1093. 

Bedding — validity  of   statute   regulating   use  of   second-hand   material.     People   v.    Weiner 

(111.),  1065.  Annotated 

Billboards — municipal  regulation — validity.    Thomas  Cusack  Co.  v.  City  of  Chicago  (U.  S.), 

594. 
Blue  sky  laws — validity.    Hall  v.  Geiger- Jones  Co.  ( U.  S. ) ,  643. 
Carriers   of   passengers — municipal   regulation   of   jitney   buses — ^validity.     Memphis   St.   R, 

Co.  v.  Rapid  Transit  Co.   (Tenn.),  1045.  Annotated 

statute  requiring  free  transportation  of   police  officers — validity.     State  v.   Sutton 

(N.  J.),  91. 

statutory  regulation  of  jitney  buses — validity.    Memphis  v.  State  (Tenn.),  1056. 


Contempt — newspaper  publication  as  contempt — freedom  of  press.  In  re  Independent  Pub. 
Co.    (U.  S.),  1084. 

Courts — payment  of  court  fees  into  county  treasury — validity  of  statute.  Greene  County  v. 
Lydy  (Mo.),  274. 

validity  of  statute  establishing  branch  of  municipal  court.     Brown   v.   Smallwood 

(Minn.),  474. 

Elections — statute  providing  for  preferential  system  of  voting — validity.  Brown  v.  Small- 
wood  (Minn.),  474.  Annotated 

Employment  agencies — statutory  regulation — validity.     Brazee  v.  Michigan   (U.  S.),  522. 

Evidence — hearing  on  transcript  of  former  evidence — due  process  of  law.  De  La  Rama  v. 
De  La  Rama    (U.  S.),  411. 

Federal  Constitution — fiftli  amendment — application  to  states.     States  v.  Barnes  (N.  D.),  762. 
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CONSTITUTIOKAL  LAW  *  Gontinaed. 

Fire  department — validity  of  statute  providing  for  compensation  to  injured  fireman.  Ham- 
mond V.  Fulton   (N.  Y.),  1137. 

Fraudulent  conveyances — bulk   sales  law — validity.     Steele,  etc.  Co.  v.  Miller    (Ohio),  926. 

Governmental  powers — powers  of  federal  government — nonenumerated  powers.  People  v. 
Brady   (111.),  1093. 

respective  powers  of  state  and  federal  governments.     People  v.  Brady    (111.),  1093. 

Grant  of  specific  power — effect  on  general  limitation.     Steele,  etc.  Co.  v.  Miller   (Ohio),  926. 
Incest — cohabitation   after   statute   forbidding  marriage — statute  not   retroactive.     State   v. 

Smith   (S.  Car.),  149. 

Jury — right  to  jury  trial — proceeding  to  remove  public  officer.    State  v.  Howse  (Tenn.),  1125. 

Municipal  corporations — commission  government — ^validity  of  statute  authorizing  adoption. 
Barnes  v.  City  of  Kirksville  (Mo.),  1121.  Annotated 

—- —  validity  of  statute  giving  municipality  power  to  select  form  of  charter.  Cunning- 
ham V.  Mayor   (Mass.),  1100. 

Nursing — state  regulation — validity.     State  v.  District  Court   (Mont.),  164.  Annotated 

Police  power — nature  and  scope.     People   v.  VVeiner    (III.),   1066. 

Public  service  commissions — ^grant  of  jurisdiction  in  eminent  domain  proceedings — validity. 
Marin  Water,  etc.  Co.  v.  Railroad  Commission   (Cal. ),  114. 

ground  of  jurisdiction  in  eminent  domain  proceeding — proceeding  begun  before  con- 
stitutional amendment  validating  statute.  Marin  Water,  etc.  Co.  v.  Railroad  Commis- 
sion   (Cal.),  114. 

regulation   of   rates   for   public   service   corporations — validity    of   statute   granting 


power.     State  Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.   (111.),  50.  Annotated' 

Schools — expenditure  of  school   funds — necessity   of  uniformity.     Dickinson   v.   Edmondson 

(Ark.),  913. 
^  expenditure  of  school  funds — power  of  legislature.     Dickinson  v.  Eldmondson   (Ark.), 

013.  Annotated 

Self-executing  provisions  of  constitution — provision  as  to  school  taxes.     Dickinson  v.  £dmond« 

son   (Ark.),  913. 
Statutes — consideration  by  court  of  provisions  of  statute  not  involved  in  case.    Greene  County 

V.   Lydy    (Mo.),   274. 

partial  invalidity — effect.     State  Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.   (111.), 

50;  Greene  County  v.  Lydy   (Mo.),  274;  Brazee  v.  Michigan    (U.  S.),  522. 

presumption  of  constitutionality.     Greene  County  v.  Lydy   (Mo.),  274. 

statute  not  declared  void  unless  invalidity  is  clear.    Greene  County  v.  Lydy  (Mo.),  274. 

title  and  subject-matter — emergency  loan  bv  county.     First  Nat.  Bank  v.  Nye  County 

(Ncv.),  1195. 

title  and  subject-matter — Illinois  public  utilities  act.     State  Public  Utilities  Com. 


v.  Chicago,  etc.  R.  Co.    (111.),  50. 
Uniformity  of  regulation — effect  of  slight  inequality   in   classification.     Steele,  etc.   Co.   v. 

Miller    (Ohio),  926. 
failure  to  classify  counties  by  population — validity  of  statute.     Greene  County  v. 

Lydy    (Mo.),  274. 

validity  of  legislative  classification.     Memphis  v.  State    (Tenn.),   1056. 


Who  may  question  validity  of  statute — estoppel  to  attack  statute — receipt  of  benefits  there- 
under.    Greene  County  v.  Lydy    (Mo.),  274. 

estoppel  to  attack  statute — receipt  of  fees  by  public  officer.     Greene  County  v.  Lydy 

(Mo.),  274.  Annotated 

right   of   person   not   injured   to   attack    statute.     State    Public    Utilities    Com.    v. 


Chicago,  etc.  R.  Co.   (lU.),  50. 
See  also  Stare  Deoiaia. 

CONSTRUCTION. 
See  Deeds;  Insuranee;  Statutes;  Wills. 

CONSTRUCTIVE   SERVICE. 
See  Serriee. 

CONSUMMATION  OF  CONTRACT. 
See  Contracts. 

CONTEMPT. 

Federal  courts — power  to  punish  for  contempt — acts  not  committed  in  presence  of  court. 

In  re  Independent  Pub.  Co.    (U.  S.),  1084. 
Newspaper  publication  as  contempt — freedom  of  press.    In  re  Independent  Pub.  Co.  (U.  S.), 

1084. 

liability   of   publisher  and   manager.     In   re   Independent   Pub.   Co.    (U.   S.),   1084. 

Punishment  for  contempt — ^amount  of  fine — matters  considered.    In  re  Independent  Pub.  Co. 

(U.  S.),  1084. 

See  also  Appeal  and  Error. 
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CONTEST. 

See  Wills. 

CONTINGENT   FEES. 
See  Attomejrs. 

CONTRACTS. 

Amusement  contracts — power  of  theatrical  manager — making  written  contract.     Ferguson 
V.  Majestic  Amusement  Co.    (N.  Car.),  389.  Awnotcted 

wrongful  discharge  of  actor — question  for  jury.     Ferguson  v.  Majestic  Amusement 

Co.    (N.  Car.),  389. 

Offer  and  acceptance — acceptance  of  offer  once  rejected  as  consummating  ccmtract  of  sale. 
Cook  V.  Story   (Wash.),  985.  Annotated 

contract  for  sale  of  stock — memorandum  construed  as  offer  to  buy.     Davis  Laundry, 

etc.  Co.  V.  VVhitmore    (Ohio),  988. 

effect  of  acceptance — existence  of  consideration.     Davis  Laundry,  etc.  Co.  v.  Whit- 
more   (Ohio),  988. 

effect  of  rejection  of  offer — goods  ordered  on  basis  of  offer.     Cook  v.  Story   (Wash.i, 


985. 

time  as  ess^ice  of  contract.     Davis  Laundry,  etc.  Co.  v.  Whitmore    (Ohio),  988. 


Validity — attorneys — validity   of   contract   for   compensation — contract  for   division   of    fees 

with  layman.     Chreste  v.  Louisville  R.  Co.    (Ky.),  867. 
attorneys — validity   of   contract   for   compensation — contract   made   after   formation 

of  relation.     Chreste  v.  Louisville  R.  Co.    (Ky.),  867. 

attorneys — ^validity  of  contract  for  compensation — effect  of   solicitation  of  business 


by  attorney.     Chreste  v.  Louisville  R.  Co.    (Ky.),  867.  Annotated 

—  attorneys — ^validity    of    contract    for    compensation — necessity    of  showing    fairness. 
Chreste  v.  Louisville  R.  Co.    (Ky.),  867. 

beneficial    associations — validity    of    contract    limitation    of   time  to    bring   suit    on 


benefit  certificate.     Dechter  v.  National  Council    (Minn.),  142. 
—  duress — contract  induced  by  threat  of  criminal  prosecution  against  brother.     Travis 
V.  Unkart   (N.  J.),  1031.  Annotated 

duress — contract  induced  by  threats  of  criminal  prosecution  against  parent.     Embry 


V.  Adams    (Ala.),  1024.  Annotated 

—  duress — who  may  take  advantage  of  duress — person  to  whom  threat  is  communicated. 
Travis  v.  Unkart  (N.  J.),  1031.  Annotated 

elections — validity  of  contract  designed  to  influence  public  election.     Lamro  Town- 


site  Co.  V.  Bank  of  Dallas   (S.  Dak.),  346.  Annotated 

public  policy — when  contract  is  void  as  against  public  policy.    Chreste  v.  Louisville  R. 

Co.   (Ky.),  867. 

See  also  Carriers  of  Goods;  Chambers  of  Commerce;  Corporations;  Hnsbaad 
and  Wife;  Ininiig^ratipn;  Rescission,  Cancellation  and  Reformation;  Ven* 
dor  and  Purchaser, 

CONTRIBUTORY  NEGUGENCE. 

Carriers  of  passengers — boarding  moving  car  as  contributory  negligence.     Solomon  ▼.  Public 

Service  R.  Co.   (N.  J.),  356. 
Infants — care  demanded  of  child.     Solomon  v.  Public  Service  R.  Co.   (N.  J.),  356. 

child  coasting  in  street— contributory  negligence.     Terrill  v.  Virginia  Brewing  Co. 

(Minn.),  453. 

Intoxication — contributory  negligence  as  affected  by  intoxication.  American  Bauxite  Co. 
V.  Dunn  (Ark.),  625. 

Master  and  servant — pleading  contributory  negligence  as  defense  to  action  for  injuries. 
Susznik  v.  Alger  Logging  Co.    (Ore.),  700. 

Saving  life — attempt  to  save  human  life  as  contributory  negligence.  American  Express 
Co.  V.  Terry   (Md.),  650.  Annotated 

Street    railways — collision    between    street    car    and    standing    vehicle — contributory    negli- 
gence of  driver  of  vehicle — application  of  last  clear  chance  doctrine.     Pollica  v.  Twin 
State  Gas,  etc.  Co.  (Vt.),  1240. 
See  also  Appeal  and  Brror. 

CONVERSION. 
See  Eqnitablo  ConTorsion. 

« 

CORPORATIONS. 

Alien  enemies — domestic  corporation  as  alien  enemy.  Daimler  Co.  v.  Continental  Tyre, 
etc.  Co.   (£ng.),  170.  Annotated 

Blue  sky  laws — ^validity.     Hall  v.  Geiger- Jones  Co.    (U.  8.),  648. 

Chambers  of  commerce — power  of  contract — subsidy  for  steamboat  line.  Gregg  v.  Little 
Rock  Chamber  of  Commerce  (Ark.),  784.  Annotated 
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CORPORATIONS  *  Continued. 

Charitiea — ^volunteer  fire  company  as  charitable  corporation.     Neptune  Fire  Engine,  etc.  Co. 

V.  Board  of  Education  (Ky.),  789.  Annotated 

"Citizen"  as  including  corporation.     St.  Louis,  etc.  R.  Co.  v.  State  (Ark.),  873.    Annotated 
Dissohition — volunteer  fire  company — distribution  of  assets.     Neptune  Fire  Engine,  etc.  Co. 

V.  Board  of  Education   (Ky.),  789. 
Foreign  corporations — right  to  plead  statute  of  limitations.     Roess  v.  Malsby  Co.    (Fla.), 

1022. 
Powers  of  corporation — implied  powers.    Gregg  v.  Little  Rock  Chamber  of  Commerce  (Ark.), 

784. 
power  to  contract — ^restriction  to  corporate  purpose.     Gregg  v.  Little  Rock  Chamber 

of  Commerce   (Ark.),  784. 
Stock  and  stockholders — contract  for  sale  of  stock — effect  of  acceptance  of  offer — existence 

of  consideration.    Davis  T^undry,  etc.  Co.  v.  Whitmore   (Ohio),  988. 
contract  for  sale  of  stock — memorandum  construed  as  offer  to  buy.     Davis  Laundry, 

etc.  Co.  V.  Whitmore   (Ohio),  988. 
contract  for  sale  of  stock — necessity  of  transfer  on  corporate  books.     Davie  Laundry, 

etc.  Co.  V.   Whitmore    (Ohio),  988. 

contract  for  sale  of  stock— statute  of  frauds  as  affecting.     Davis  Laundry,  etc.  Co. 

T.  Whitmore   (Ohio),  988.  Annotated 

contract  for  sale  of  stock — ^time  as  essence  of  contract.     Davis  Laundry,  etc.  Co.  v. 

Whitmore   (Ohio),  988. 

right  of  alien  enemy  to  vote  stock.     Robson  v.  Premier  Oil,  etc.  Co.   (Eng.),  227. 

Annotated 

COSTS. 
See  Appeal  and  Error. 

COUNCn.. 
See  Municipal  Corporations. 

COUNTIES. 

Claims   against   county — necessity   of   presentation — ^note   issued   by   county   commissioners. 

First  Nat.  Bank  v.  Nye  County  (Nev.),  1195. 
Commissioners — negotiability  of  notes  issued  by  commissioners.     First  Nat.  Bank  v.  Nye 

County    (Nev.),  1196. 

power  to  issue  negotiable  notes.    First  Nat.  Bank  v.  Nye  County  (Nev.),  1195. 

Loan  to  county — estoppel  to  deny  emergency.     First  Nat.  Bank  v.  Nye  County   (Nev.),  1195. 

See  also  Statntea. 

COURTS. 

Contempt — ^newspaper  publication  as  contempt — freedom  of  press.     In  re  Independent  Pub. 
Co.  (U.  S.),  1084. 

newspaper  publication  as  contempt — liability  of  publisher  and  manager.     In  re  In- 
dependent Pub.  Co.  (U.  S.),  1084. 

power  of  federal  court  to  punish — acts  not  in  presence  of  court.     In  re  Independent 

Pub.  Co.  (U.  S.),  1084. 

punishment  for  contempt — amount  of  fine — matters  considered.     In  re  Independent 


Pub.  Co.   (U.  S.),  1084. 
Decisions — ^rules  of  decision — federal  court  following  state — construction  of  municipal  charter. 
Thomas  Cusack  Co.  v.  City  of  Chicago  (U.  S.),  594. 

stare  decisis— ^ipplication  of  rule  to  constitutional  question.     Greene  County  v.  Lydy 

(Mo.),  274. 

Fees — statute   providing  for   payment   into   county   treasury — ^validity.      Greene    County   v. 

Lydy  (Mo.),  274. 
General  and  special  laws — statutes  relating  to  courts.     Greene  County  v.  Lydy   (Mo.),  274. 
Governor — civil  liability  for  official  acts.     Hatfield  v.  Graham   (VV.  Va.),  1. 
Judicial  notice — judicial  notice  of  current  history   in  construing   statute.     Greene   County 

Lydy   (Mo.),  274. 
Municipal  courts — ^manner  of  electing  judge — validity  of  statute  establishing  branch  of  court. 

Brown  v.  Smallwood    (Minn.),  474. 
Naturalization — jurisdiction    of    court — effect    of    failure   to    file   certificate    with    petition. 

United  States  v.  Ness  (Fed.),  41. 
Order  of  court — necessity — leasp  of  lands  of  minor  Indians.     Fisher  v.  McKeemie   (Okla.), 

1039. 

what  constitutes  "order  of  court."    Fisher  v.  McKeemie  (Okla.),  1039.        Annotated 

Public  service  commissions — review  of  order  of  commission — scope  of  review.    Marin  Water, 

etc.  Co.  V.  Railroad  Commission   (Cal.),  114. 
See  also  Jury;  New  Trial;  Venae;  Verdict* 
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COVENANTS. 
See  Deeds;  I«aiidIord  and  Tenant* 

CRIMINAL  CONVERSATION. 

Damages — ^measure  of  damages — effect  of  reconciliation.     Rehling  t.  Brainard   (Nev.),  656. 
Evidence — admissibility   of  letters   of  wife — limitation   to   particular   purpose.     Rehling  v. 
Brainard   (Xev. ),  656. 

sufficiency  of  evidence.     Rehling  v.  Brainard   (Nev.),  656. 

Scope  of  issue.     Rehlijig  v.  Brainard    (Nev.),  656. 

CRIMINAL  LAW. 

Anonymous  letters — criminal  liabilitv  for  sending  anonymous  letter — ^what  constitutes  send- 
ing.   Bradfield  v.  State   (Tex.),  696.  Annotated 

Arrest — sufficiency  of  warrant — recital  of  facts  of  crime.    Delk  v.  Ck>mmonweaIth  (Ky.),  884. 

Bigamy — what  constitutes — cohabitation  under  foreign  marriage.  People  v.  Devine  (Mich.), 
1140.  Annotated 

what  constitutes — second  marriage  after  marriage  merely  voidable.     State  v.  Smith 

(S.  Car.),  149. 

Duress — contract  induced  bv  threat  of  criminal  prosecution  against  brother.  Travis  v.  Unkart 
(N.  J.),  1031.  "  Annotated 

duress — contract  induced  by  threats  of  criminal  prosecution  against  parent.    Embry 

V.  Adams  (Ala.),  1024.  Annotated 

duress — who  may  take  advantage  of  duress — person   to  whom  threat  is  communi- 


cated.    Travis  v.  Unkart    (X.  J.),  1031.  Annotated 

Klections — illegal  voting — what  is  "public  proposition.''     In  re  Siegel    (Mo.),  684. 
Evidence — expert  testimony — wounds — possibility  of  infliction  with  particular  weapon.     State 

V.  Giudice    (Iowa),  1160. 
Habeas   corpus — inferences    on    habeas   corpus — statute   under    which    conviction    was    had. 

In   re  Siegel    (Mo.),  684. 
Homicide — evidence — admissibility  of  evidence  as  to  conduct  of  accused  after  offense.     State 

V.  Giudice   (Iowa),  1160. 
' evidence — admissibility  of  evidence  with  respect  to  blood  stains  from  weapon.     State 

V.  Giudice   (Iowa),  1160. 

evidence — blood  stains.     State  v.  Ilgenfritz    (Mo.),  366. 

evidence — evidence  held  insufficient  as  to  one  defendant.     State  v.  Ilgenfritz    (Mo.), 


366. 

evidence — sufficiency  of  evidence — proof  of  motive  alone.     State  v.  Ilgenfritz   ( Mo. ) , 


366. 

Immigration — importation  of  contract  labor  as  crime.  Scharrenberg  v.  Dollar  Steam- 
ship Co.    (Fed.),  258.  Annotated 

Incest — cohabitation  after  statute  forbidding  marriage — statute  not  retroactive.  State  v. 
Smith    (S.   Car.),   149. 

Indictment  and  information — conviction  under  defective  information — relief  on  habeas  corpus. 
In  re  Siegel   (Mo.),  684. 

necessity  for  verification  of  information  by  prosecuting  attorney.    Brazee  v.  Michigan 

( U.  S. ) ,  522.  Annotated 

Injunctions — right  to  enjoin  criminal  act.     Rogers  v.  Nevada  Canal  Co.    (Colo.),  669. 
Insanity  as  defense  to   crime — evidence  as  to   sanity — hearsay  evidence.     Ryan   v.   People 

(Colo.),  605. 
— : insane  delusions.     Ryan  v.  People    (Colo.),  605. 

irresistible  impulse.     Ryan  v.  People   (Colo.),  605.  Annotated 

Jeopardy — failure  to  interpose  plea — waiver  of  defense.     State  v.  Barnes   (N.  Dak.),  762. 

Annotated 
Judgments — sufficiency  of  judgment  baaed  on  plea  of  guilty   "as  charged.''     In  re   Siegel 

(Mo.),   684. 
Prostitution — immigrant   prostitution   or    immorality.      Oceanic    Steam    Navigation    Co.   v. 
United  States    (Fed.),  248.  Annotated 

Trial — ^keeping  jury  in  confinement — propriety  of  announcement  by  court  as  to  party  request- 
ing order.     State  v.  Giudice   (Iowa),  1160. 

transfer  of  case — form  of  order — fixing  date  of  trial.    State  v.  Giudice  (Iowa),  1160 


See  alao  Statntea. 


cross-examination* 

See  Witaessea. 

CROSSINGS. 
See  Railroads. 

CURRENT  HISTORY. 
See  Judicial  Notiee. 
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DAMAGES. 

Breach  of  promise  of  marriage — ^measure  of  damages — effect  of  death  of  defendant.  Parsons 
V.  Trowbridge   (Fed.),  750. 

Criminal  conversation — measure  of  damages — effect  of  reconciliation.  Rehling  v.  Brainard 
(Nev.),  666. 

Death  by  wrongful  act— damages — propriety  of  instruction  as  to  capitalizing  income.  Brown 
V.  Erie  R.  Co.   (N.  J.),  496. 

Eminent  domain — compensation  for  value  of  mineral  rights.  Alabama  Power  Co.  v.  Key- 
stone Lime  Co.  (Ala.),  878. 

consequential   damages — injury   to   land   not   taken — electric   power   line.     Alabama 

Power  Co.  v.  Keystone  Lime  Co.   (Ala.)»  878. 

measure  of  damages  for  taking  of  land.    Alabama  Power  Co.  v.  Keystone  Lime  Co. 

(Ala.),  878. 

setting  off  benefits  against  resulting  damages.    Alabama  Power  Co.  v.  Keystone  Lime 


Co.   (Ala.),  878. 
Landlord  and  tenant — breach  of  covenant  for  quiet  enjoyment — measure  of  damages.    Stewart 

v.  Murphy    (Kan.),  612. 
Telegraphs  and  telephones — transmission  of  messages — action  for  damages  for  non-delivery 

— instruction  permitting  double  recovery.     Jones  v.  Western  Union  Telegraph  Co.    (S. 

Car.),  543. 
Warranty — breach   of  warranty — instruction  as   to   damages— error   prejudicial.     Gascoigne 

V.  Cary  Brick  Co.   (Mass.),  336. 
breach   of   warranty — loss   of   profits   as   damages.     Pcrine   Machinery   Co.   v.    Buck 

(Wash.),  341. 

breach    of    w*arranty — measure    of    damages — consequential    damages.      Gascoigne    v. 


Cary  Brick  Co.   (Mass.),  336. 

—  breach    of    warranty — measure    of    damages — sale    of    brick.      Jorgensen    v.    Gessell 

Pressed  Brick  Co.   (Utah),  309. 

breach  of  warranty — right  to  damages.    Gascoigne  v.  Cary  Brick  Co.   (Mass.),  336; 


Greenwood  Cotton  Mill  v.  Tolbert  (S.  Car.),  338. 

DEAD   BODIES. 

Property  right  in  dead  body — rights  of  relative  in  charge  of  funeral.     Osteen  v.  Soutlrern 
R.  Co.    (S.  Car.),  505. 

DEATH. 
See  Breach  of  Promise  of  Marriage;  Life  Insurance. 

DEATH  BT  WRONGFUL  ACT. 

Damages — propriety  of  instruction  as  to  capitalizing  income.    Brown  v.  Erie  R.  Co.   (N.  J.), 

496. 
Right  of  action — nature  of  cause  of  action.     Sharp  v.  Cincinnati,  etc.  R.  Co.   (Tenn.),  1212. 
— right  of  action   for  death  by  wrongful  act  as  warranting  grant  of  administration. 

Sharp  V.  Cincinnati,  etc.  R.  Co.  (Tenn.),  1212.  Annotated 
what  law  governs.     Sharp  v.  Cincinnati,  etc.  R.  Co.    (Tenn.),  1212. 


DEBTS. 

Meaning  of  "debt"  as  used  in  definition  of  mortgage.     Stollenwerck  v.  Marks    (Ala.),  981. 

DEBTS  OF  DECEDENTS. 
See  Descent  and  Distribntion. 

DECEDENTS*  ESTATES. 
See  Descent  and  Distribution;  Ezecntors  and  Adminiatrators;  Partnerahip. 

DECEIT. 
See  Fraud. 

DECISIONS. 
See  Courts. 

DEEDS. 

Conditions — breach — necessity  of  demand  before  suit  to  enforce  forfeiture.    Fusha  v.  Dacono 

Town  Site  Co.   (Colo.),  108. 
validity  of  condition  against  sale  of  liquor.    Fusha  v.  Dacono  Town  Site  Co.   (Colo.), 

IQg  *  Annotated 

validity  of  restrictive  condition.     Fusha  v.  Dacono  Town  Site  Co.    (Colo.).  108. 


ConRtruction— ^eed   as  equitable  mortgage   in   favor  of  third   person.     Jackson   v.   Maxwpll 
(Me.),  966.  Annotated 
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DEEDS  —  Continued. 

Construction— deed  as  equitable  mortgage  in  favor  of  third  person.     Henry  v.  Britt  (Ill.)»  077. 

Annotated 

deed  as  equitable  mortgage  in  favor  of  third  person.    Hutchings  v.  Clerk  (Mass.),  979. 

Annotated 

dt»ed  as  equitable  mortgage  in  favor  of  third  person.     StoUenwerck  v.  Marks  (Ala.), 

981.  Annotated 

proof  tliat  deed  was^  intended  as  mortgage.     Jackson  v.  Maxwell    ( Me. ) ,  966. 

requisites  of  equitable  mortgage — indebtedness  of  mortgagor  to  mortgagee.     StoUen- 


werck V.  Marks   (Ala.),  981. 
Covenants — what  constitutes  breach  of  warranty — ^highway  over  premises.     McAndrews,  etc. 

Co.  V.  Camden  Nat.  Bank  (N.  J.),  146. 
Delivery — deed  taken  by  violence.     Coe  v.  Wormell   (Wash.),  679. 
Quitclaim  deed  by  judgment  creditor — effect.     Brown  v.  Harding  (N.  Car.),  548. 

See  also  Duress;  Fraudulent  Sales  and  CouTeyanees;  Suretyship;  Vendor  and 
Purchaser;  Vendor's  Iden. 

DEFECTIVE   WIRING. 
See   Eleotrlcity. 

DEFENSES. 
See  Pleading. 

DEFICIENCY. 
See  Mortgages. 

DELAY. 
See  Telegraphs  and  Telephones. 


See  Deeds;  Telegraphs  and  Telephonoib 

DELUSIONS. 
See  Insanity. 

DEMAND. 
See   Deeds. 

DEMURRERS. 
See   Appeal   and   Error. 

DEPOSITIONS. 
See   Appeal   and  Error. 

DEPOSITS. 
See  Agency;   Banks. 

DESCENT  AND  DISTRIBUTION. 

Adoption — inheritance  from  adopted  child — property  derived  from  foster  parents.  Fisher 
V.  Browning    (Miss.),  466. 

inheritance   from   foster  parent — right  of  inheritance — conflict  of  laws.     Fisher   v. 

Browning  (Miss.),  466. 

Debts  of  deceased— enforcement  of  liability  of  heirs — effect  of  laches.  Henderson  v.  Harper 
(Md.),  93.  '  Annotated 

Illegitimacy — inheritance  by  legitimate  child  from  or  through  mother.  Moore  v.  Saxton 
(Conn.),  534. 

right  of  illegitimate  child  to  inherit  from  father.     Record  ▼.  Ellis   (Kan.),  822. 

Annotated 
"Inherit" — meaning  of  term.    Quinn  v.  Hall   (H.  I.),  373.  Annotated 

DEVISEES. 
See   Descent   and   Distribntion. 

DIRECTION  OF  VERDICT. 
See  Appeal   and  Error;  Verdict. 

DISEASE. 
See  Accident  Insurance;  Breach  of  Promise  of  Marriage. 


6EN£RAL  INDEX.  1261 

BISHOMB8T7. 

What  constitutes  "difihonesty"  of  employee  with  contract  of  fidelity  insurance.     Citizens' 
Trust,  etc.  Co.  v.  Globe  (Fed.),  416.  Annotated 

BISMI8SAI.  AND  NONSUIT. 
See  Appeal  and  Error;  Wills. 

DISORDERLY  OOITDUCT. 

Language  constituting  disorderly  conduct.     Delk  v.   Commonwealth    (Ky.),   884. 

Annotated 

DISSOI^UnON. 
See   Corporations* 

DIVORCE. 

Decree — restoration  of  property  after  decree  of  divorce.    Schauberger  t.  Morel's  Administrator 
(Ky.),  266. 

Life  insurance — effect  of  divorce  on  rights  of  beneficiary.     Schauberger  v.  Morel's  Adminis- 
trator  (Ky.),  266.  Annotated 

— — -  effect  of  divorce  upon  rights  of  beneficiary.     Western,  etc.  Life  Ins.  Co.  v,  Webster 
(Ky.),  271. 
See  also  Appeal  and  Error. 

Domcii.. 

Change  of  domicil — ^necessity  of  loss  of  original.     Seibold  v.  W^ahl   (Wis.),  400. 

Effect  of  temporary  absence — intent  to  return.     Seibold  v.  Wahl    (Wis.),  400. 

Evidence  of  intention — conclusiveness  of  statement  of  party.     Seibold  v.  Wahl    (W^is.),  400. 

DUE  PROCESS  OF  I«AW. 
See   Constitntional  Law* 

DURESS. 

What  constitutes  duress — threat  to  prosecute  brother.     Travis  v.  Unkart   (N.  J.),  1031. 

Annotated 

threat  to  prosecute  parent.    Embry  v.  Adams  (Ala.),  1024.  Annotated 

Who  may  take  advantage  of  duress — person  to  whom  threat  is  communicated.     Travis  v. 
Unkart  (N.  J.),  1031. 

ei;bctions. 

Illegal  voting  as  crime — what  is  "public  proposition."     In  re  Siegel   (Mo.),  684. 
Influencing  election — validity  of  contract.    Lamro  Townsite  Co.  v.  Bank  of  Dallas   (S.  Dak.), 
346.  Annotated 

Preferential  system  of  voting — validity  of  statute.     Brown  v.  Smallwood    (Minn.),  474. 

Annotated 
Right  to  vote — residence — student  at  college.     Seibold  v.   Wahl    (Wis.),  400. 

Annotated 

ELECTRICITY. 

Conducting  excessive   current   into   building — defective   wiring — presumption   of   negligence. 
Vandry  v.  Quebec  R.  etc.  Co.   (Can.),  843. 
See  also  Eniinent  Domain. 


What  constitutes  embezzlement  by  employee  within  contract  of  fidelity  insurance.    Dominion 
Trust  Co.  V.  National  Surety  Co.  (Fed.),  447.  Annotated 

EMERGENCY. 

See   Conntiea. 

EMINENT  DOMAIN. 

Abandonment  of  occupation  by  condemnor — reversion  of  property.    Vandewater  v.  Chicago, 

etc.  R.  Co.  (Iowa),  1132. 
•  right  of  condemnor  to  return  of  condemnation  money.     Vandewater  v.  Chirai?o.  etc. 

R.  Co.   (Iowa),  1132.  Annotated 

Commissioners  to  assess  damages — entertainment  by  party  to  proceeding — efTect  on   HWHrd. 

New  River,  etc.  R.  Co.  v.  Honaker   (Va.),  132. 
Conditional  condemnation  of  property — right  to  make.     Louisville,  etc.  R.  Co.  v.  Western 

Union  Tel.  Co.   (Ind.),  628.  Annotated 
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EMINENT  DOMAIN  —  Gontinned. 

Damages — compensation   for    improvements   made   by   condemnor   with   color   af    authority. 
New  River,  etc.  R.  Co.  v.  Honaker   (Va.),  132.  Annotated 

compensation  for  value  of  mineral  rights.    Alabama  Power  Co.  v.  Keystone  Lime  Co. 

(Ala.),  878. 

consequential   damages — injury   to   land   not   taken — electric   power   line.     Alabama 

Power  Co.  v.  Keystone  Lime  Co.   (Ala.),  878. 

measure  of  damages  for  taking  of  land.     Alabama  Power  Co.  v.  Keystone  Lime  Co. 

(Ala.),  878. 

setting   off   benefits    against   resulting   damage.      Alabama   Power    Co.   y.    Keystone 


Lime  Co.   (Ala.),  878. 

Judgment  of  condemnation — effect  of  appeal  from  judgment — entry  pending  appeal.  New 
River,  etc.  R.  Co.  v.  Honaker    (Va.),  132. 

Pleading — sufficiency  of  defendant's  plea  to  give  jurisdiction.  New  River,  etc.  R.  Co.  v. 
Honaker  (Va.),  132. 

Public  service  commissions — eminent  domain  proceeding — findings  by  commission — failure 
to  find  value  of  parcels  separately — effect.  Marin  Water,  etc.  Co.  v.  Railroad  Com- 
mission   (Cal.),  114. 

eminent  domain  proceeding — powers  of  commission — calling  witness  of  own  motion. 

Marin  Water,  etc.  Co.  v.  Railroad  Commission    (Cal.),  114. 

eminent  domain  proceeding — powers  of  commission — nature  of  powers.    Marin  Water, 


etc.  Co.  V.  Railroad  Commission  (Cal.),  114. 

—  eminent  domain  proceeding — review  of  order  of  commission — scope  of  review,     Marin 

W^ater,  etc.  Co.  v.  Railroad  Commission    (Cal.),  114. 

eminent  domain  proceeding — statute  granting  jurisdiction — proceeding  begun  before 


constitutional  amendment  validating  statute.     Marin  Water,  etc.  Co.  v.  Railroad  Com- 
mission  (Cal.),  114. 

—  eminent  domain  proceeding — statute  granting  jurisdiction — ^validity.     Marin  Water, 
etc.  Co.  V.  Railroad  Commission    (Cal.),  114. 

eminent    domain    proceeding — valuation   by   commission — elements   of    value — availa- 


bility for  reservoir  purposes.  Marin  Water,  etc.  Co.  v.  Railroad  Commission  (Cal.),  114. 
—  eminent  domain  proceeding — weight  of  evidence — witness  called  by  commission. 
Marin  Water,  etc.  Co.  v.  Railroad  Commission   (Cal.),  114. 

eminent  domain  proceeding — witnesses  as  to  value  of  property  condemned — requiring 


seoarate  statement. of  elements.    Marin  Water,  etc.  Co.  v.  Railroad  Conunission   (Cal.), 

114. 

See  also  Appeal  and  Error. 

EMPLOYMENT  AGENCIES. 

Statutory  regulation  of  employment  agencies.    Brazee  v.  Michigan  (U.  S.),  522. 


See  War. 

ENGINES. 
See  Fires. 

ENTERTAINMENT. 
See  EmliLeat   Domain. 

EQUITABI.E   CONVERSION. 

Partnership  realty — when  considered  as  personal  assets  of  firm.     Sieg  ▼.  Greene    (U.  S.), 
1006. 

EQUITABLE   MORTGAGES. 

Deeds — deed  as  equitable  mortgage  in  favor  of  third  person.    Jackson  y.  Maxwell  (Me.),  966. 

Annotated 

-  deed  as  equitable  mortgage  in  favor  of  third  person.    Henry  v.  Britt  (111.),  977. 

Annotated 

deed  as  equitable  mortgage  in  favor  of  third  person.    Hutchings  v.  Clerk  ( Mass. ) ,  979. 

Annotated 

deed  as  equitable  mortgage  in  favor  of  third  person.    StoUenwerck  v.  Marks   (Ala.), 

981.  Annotated 

Proof  that  deed  was  intended  as  mortgage.     Jackson  v.  Maxwell   (Me.),  966. 
Requisites  of  equitable   mortgage — indebtedness  of   mortgagor  to   mortgagee.     StoUenwerck 
v.  Marks   (Ala.),  981. 

EQUITY. 

Nature  of  relief— consistency  with  prayer.    Grant  v.  Swank  (W.  Va.),  286. 
See  also  Iilmltatlon  of  Actions;  Pleading. 
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ESTOPPEI.. 

Agency— eetoppel  of  principal  to  deny  authority  of  agent.  Ferguson  v.  Majestic  Amuse- 
ment Co.   (N.  Car.),  389. 

Counties — loan  to  county — estoppel  to  deny  emergency.  First  Nat.  Bank  v.  Nye  County 
(Nev.),  1195. 

Statutes — estoppel  to  attack  statute — receipt  of  benefits.  Greene  County  v.  Lvdy  (Mo.), 
274. 

estoppel  to  attack  statute — receipt  of  fees  by  public  officer.    Greene  County  v.  Lydy 

(Mo.),  274.  ^  ^    Annotated 

EVICTION. 
See   Iiandlord   and  Tenant. 

EVIDENCE. 

Admissions  and  declarations — ^homicide — ^admissibility  of  declarations  by  deceased — inten- 
tion to  commit  suicide.     State  v.  Ilgenfritz   (Mo.),  366. 

homicide — statement  of  deceased  as  to  intended  movements  as  part  of  res  gestae. 

State  V.  Giudice   (Iowa),  1160. 

waters   and  watercourses — violation  of   water   rights — admissibility   of   declarations 


of  defendants.     Rogers  v.  Nevada  Canal  Co.   (Colo.),  669. 

Anonymous   letters — evidence — certain   evidence   held   to   be    irrelevant.      Bradfield   v.    State 
(Tex.),  696. 

Beneficial   associations — action  on  certificate — admissibility  of  certificate  in  evidence  with- 
out other   parts   of   contract.     Dechter  v.   National   Council    (Minn.),   142. 

Annotated 

Book  entries — book   not  of  original  entry — admissibility  in  evidence.     Givens  v.   Pierson's 
Administratrix   (Ky.),  056.  Annotated 

Burden    of    proof — contributory    negligence    of    passenger — ^burden    of    proof.      Niebalski    v. 
Pennsylvania  Railroad  Co.   (Pa.),  632. 

reasonableness  of  rates  of  public  service  corporation — ^burden  of  proof.    State  Public 

Utilities  Com.  v.  Chicago,  etc.  R.  Co.    (111.),  50. 

Criminal  conversation — admissibility  of  letters  of  wife  in  evidence — limitation  to  particular 

purpose.     Rehling  v.  Brainard   (Nev.),  656. 
Expert  and  opinion  evidence — intoxication — admissibility  of  nonexpert  testimony   to  prove 

intoxication.    American  Bauxite  Co.  v.  Dunn  (Ark.),  625.  Annotated 

opinion  of  expert — theory  of  admission.     American   Bauxite  Co.   v.   Dunn    (Ark.), 

625. 

wounds — possibility  of  infliction  with  particular  weapon.     State  v.  Giudice   (Iowa), 


1160. 
Fires — admissibility  of  evidence  to  show  that  fire  originated  from  other  causes.     Hodges  v. 

Baltimore  Engine  Co.   (Md.),  766. 
Former  evidence — hearing  on   transcript  of   former  evidence — due  process  of   law.     De   La 

Rama  v.  De  La  Rama  (U.  S.),  411. 
Homicide — admissibility  of  blood  stained  clothing  in  evidence.     State  v.  Ilgenfritz    (Mo.), 

366. 

admissibility  of  evidence  as  to  conduct  of  accused  after  offense.     State  v.  Giudice 

(Iowa),  1160. 

admissibility  of  evidence  with  respect  to  blood  stains  from  weapon.    State  v.  Giudice 

(Iowa),  1160. 

admissibility  of  evidence  of  uncommunicated  threats  by  deceased.    State  v.  Ilgenfritz 


(Mo.),  366. 
Insanilv — evidence  as  to  sanity  of  accused  person — ^hearsay  evidence.    Ryan  v.  People  (Colo.), 

605. 
Joint  adventures — admissibilitv  of  minutes  of  meeting  to  show  formation.    Hannah  v.  Knuth 

(Wis.),  681. 
Judicial  notice — judicial  notice  of  current  history  in  construing  statute.     Greene  County  v. 

Lydy   (Mo.),  274. 
Libel  and  slander — admissibility  of  evidence  of  damage  to  person  libeled.    Garrison  v.  Newark 

Call  Printing,  etc.  Co.   (N.  J.),  33. 

identity  of  person  libeled — admissibility  of  testimony  of  readers  as  to  their  under- 
standing.   Garrison  v.  Newark  Call  Printing,  etc.  Co.  (N.  J.),  33.  Annotated 

Materialitv  of  evidence — detailed  value  of  property  valued  as  whole.     Harshbarger  v.  Eby 

(Idaho),  753. 
Parol   evidence — admissibility  of  parol  evidence  to  show  action   of   executive  with   respect 

to  approval  of  statute.     Arkansas  State  Fair  Assoc,  v.  Hodges    (Ark.),  829. 

Annotated 

admissibilitv  of  parol  evidence  to  vary  contract  of  sale.    Pickrell,  etc.  Co.  v.  Wilson 

Wholesale  Co.  ^(N.  Car.),  344. 

establishment  of  express  trust  by  parol  evidence.     Home  I^and  &  Loan  Co.  v.  Routh 


(Ark.),  1142. 
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EVIDENCE  —  Continued. 

Presumptions — ^agency — presumption  as  to  knowledge  by  principal  of  agent's  act.    Ferguson 
V.  Majestic  Amusement  Co.   (N.  Car.),  389. 

carriers    of    passengers — presumption   of    negligence    from    collision    resulting    from 

injury   to  passenger.     Xiebalski  v.   Pennsylvania   Railroad   Co.    (Pa.),   632. 

Annotated 

electricity — conducting  excessive   current   into   building — defective   wiring — presump* 

tion  of  negligence.     Vandry  v.  Quebec  R.  etc.  Co.   (Can.),  843. 

inferences  against  actual  intent  of  parties.     Shepard  v.  New  York   (N.  Y.),  1062. 

judgments — presumption   that  plaintiff  is  owner  of  judgment.     Brown  v.   Harding 

(N.  CM,  548. 

statutes — presumption  of  constitutionality  of  sta.tute.    Greene  County  v.  Lydy  (Mo.)^ 


274. 
Public  officers — proceeding  to   remove — admissibility  of  evidence  of  acts  committed  during 

previous  term  of  office.     State  v.  Howse    (Tenn. ),  1125. 
proceeding  to  remove — admissibility  of  evidence  of  acts  committed  prior  to  statute 

autiiorizing  removal.     State  v.  Howse    (Tenn.),  1126. 

proceeding   to    remove — proof    of    misconduct    by    oral    testimony.      State   t.    Howse 


(Tenn.),  1125. 

Street  railways — collision  between  street  car  and  standing  vehicle — admissibility  of  evi- 
dence as  to  speed  of  street  car.  Davidson  Brothers  Co.  v.  Des  Moines  City  R.  Co. 
(Iowa),  1226. 

Trial  without  jury — effect  of  admission  of  incompetent  evidence.  Rehling  v.  Brainard  (Nev.), 
656.  Annotated 

effect  of  admission  of  incompetent  evidence.     Rogers  v.  Nevada  Canal  Co.    (Colo.), 

669.  Annotated 

effect  of  admission  of  incompetent  evidence.     Sherman  v.  Harris   (S.  Dak.),  675. 

Annotated 

' —  effect  of  admission  of  incompetent  evidence.     Coe  v.  VVormell    (Wash.),  679. 

Annotated 

effect  of  admission  of  incompetent  evidence.    Hannah  v.  Knuth   (Wis.),  681. 

Annotated 
Variance   between   pleading  and  proof — ^action  on   benefit   certificate.     Dechter   v.   National 

Council    (Minn.),  142. 
Waters  and  watercourses — appropriation — admissibility  of  certificate  of  adjudication  to  show 

priority.     Rogers  v.  Nevada  Canal  Co.   (Colo.),  669. 

violation  of   appropriator's  rights — admissibility  of  evidence  of   excuse.     Rogers   v, 

Nevada  Canal  Co.   (Colo.),  669. 

violation    of   appropriator's    rights — certain    evidence    held    immaterial.      Rogers    v. 


Nevada  Canal  Co.    (Colo.),  669. 

violation    of   appropriator's   rights — certain   evidence   held    inadmissible.     Rogers   v. 


Nevada  Canal  Co.   (Colo.),  669. 

Weight  and   sufficiency — agency — sufficiency  of  evidence  as  to   ownership   of   bank   deposit. 
Home  Land  k  Loan  Co.  v.  Routh   (Ark.),  1142. 

'■  beneficial    associations — expulsion    from    association — sufficiency    of    evidence    of    ac- 
quiescence.    Dechter  v.  National  Council    (Minn.),  142. 

criminal  conversation — sufficiency  of  evidence.     Rehling  v.  Brainard    (Nev.),  656. 

domicil — conclusiveness   of    statement   of   party   as   to   intention.      Seibold   v.    Wahl 


(Wis.),  400. 

—  eminent   domain   proceeding — weight   of   evidence   of   valuation   given   before   public 
service  commission.     Marin  Water,  etc.  Co.  v.  Railroad  Commission    (Cal.),  114. 

equitable  mortgages — deed   intended  as  mortgage — sufficiency   of   evidence.     Jacksoir 


V.  Maxwell   (Me.),  966. 

—  expert  evidence — weight  of  expert  evidence.     American  Bauxite  Co.  v.  Dunn    (Ark.), 

625. 

fire  caused  by  stationary  engine — sufficiency  of  evidence  of  negligence.     Hodges  ▼. 


Baltimore  Engine  Co.    (Md.),  766. 

—  fraudulent    conveyances — proof   of   fraud — sufficiency.     McKillip    v.    Farmers'    State 

Bank   (N.  Dak.),  993;  Hall  v.  Casebolt   (Ky.),  1012. 

guaranty — fraud  in  procurement — sufficiency  of  evidence.     American  National  Bank 


of  Donnellan  ( Cal. ) ,  744. 
—  homicide — evidence  held  insufficient  as  to  one  defendant.     State  v.  Ilgenfritz   (Mo.), 
366. 

homicide — proof  of  motive  alone — sufficiency  of  evidence.     State  v.  Ilgenfritz    (Mo.)» 


366. 

—  joint  adventures— *liabilitv  for  materials — sufficiencv  of  evidence.     Hannah  v.  Knuth 
(Wis.),  681. 

payment — sufficiency  of  evidence  of  proper  application  by  debtor.     Wyandotte  Coal, 


etc.  Co.  v.  Wyandotte  Paving,  etc.  Co.   (Kan.),  580. 
—  Rtrcet    railways — collision    between    street    car    and    standing    vehicle — sufficiency    of 
evidence  of  negligence.     Davidson  Brothers  Co.  v.  Dos  Moines  City  R.  Co.   (Iowa),  1226. 
See  also  Appeal  and  Error;  Arsnnient  of  Oounsel;  Inatrnctiona;'  Verdict* 
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EXCEFTIONS* 
Bee  Appeal  and  Errov» 

sxcEssnre  oimiiENT. 

See   Electrioitjr. 

EXECimVE. 
See  Statntes. 

EXECUTORS   AND  ADMINISTRATORS. 

Assets  of  estate— -collection  by  administrator — judgment  in  name  of  decedent.     Brown  ▼. 

Harding  (K  Car.),  648. 
right  of  action  for  death  by  wrongful  act  as  warranting  grant  of  administration. 

Sharp  V.  Cincinnati,  etc.  R.  Co.   (Tenn.),  1212.  Annotated 

Compensation — forfeiture  of  commissions — <le]ay  in  settlement.     Crismond's  Admx.  v.  Jones 

(Va.),  155. 
Limitation  of  actions — ^recovery  of  exceseive   allowance  to  executor — limitation   applicable. 

Spallholz  V.  Sheldon   (N.  Y.),  1017. 
Probate  of  will — judgment  refusing  probate — right  of  executor  or  administrator  with  will 

annexed  to  appeal.    Bell  v.  Davis  (Okla.),  1075.  Annotated 

Sale  of  decedent's  realty — ^time  for  application  to  court.     Cohen  v.  Tuff  (Bel.),  596. 

Annotated 

See  alio  Descent  and  Dftetribtttion. 

EXEMPTIONS. 
See  Fire  Department;  Homestead* 


See  Pleading, 

EXPERT  ETIDEHCE. 
See  Evidence. 

EXPRESS   WARRANTY. 


EXPULSION. 
Bee  Beneficial  Assooiationfl. 

EXTRINSIC   EVIDENCE. 
See  Statntee. 

FAMILY. 

Persons  included  within  term  ''family'*  in  benefit  certificate.    Anderson  t.  Boyal  Leagae 
(Minn.)»  691.  Annotated 

FEDERAL   CONSTITUTION. 
See   Constitntional   Law. 

FEDERAL  COURTS. 

See   Courts;  Verdict. 

FEDERAL  GOVERNMENT. 
See   Constitntional  Law. 

FEDERAL  RESERVE  ACT. 
See  Banks. 

FIDELITY   INSURANCE. 

Construction  of  policy — acts  outside  employment  as  covered  by  policy.     Coyle  v.   United 

States  Fidelity,  etc.  Co.   (Mass.),  460.  Annotated 

— —  construction  in  favor  of  insured.    Dominion  Trust  Co.  v.  National  Surety  Co.  (Fed.)^ 

447. 
effect  of  recitals — acts  of  employee  at  particular  place.     Citizens'  Trust,  etc.  Co.  v. 

Globe  (Fed.),  416. 

"fraud  or  dishonesty" — what  constitutes.     Citizens'  Trust,  etc.  Co.  v.  Globe    (Fed.), 


415^  Annotated 

Ann.  Ct8.  1917C. — 80. 


1266  CITE  THIS  VOL.  ANN.  CAS.  1917C. 

FIDELITY  INSURANCE  —  Continued. 

Construction   of  policy — "larceny"   or   "embezzlement" — what   constitutes.     Dominion   Trust 

Co.  V.  National  Surety  Co.  (Fed.),  447.  Annotated 

Discharge  of  insurer — failure  to  give  notice  of  defalcation.     Dominion  Trust  Co.  v.  National 

Surety  Co.   (Fed.),  447. 
Notice  of  claim — ^waiver  of  notice — necessity  of  written  waiver.     Citizens'  Trust,  etc.  Co.  v. 

Globe  (Fed.),  416. 
Validity  of  policy — failure  to  disclose  existing  indebtedness  of  employee.     Citizens'  Trust, 

etc.  Co.  V.  Globe  (Fed.),  416. 

FINDINGS. 
See  Appeal  and  Error;  Bills  and  Notes;  Pvblic  Service  Con&missions;  Trial. 

FINES   AND   PENALTIES. 

Contempt — punishment — amount  of  fine — matters  considered.     In  re  Independent  Pub.  Co. 
(U.  S.),  1084. 

FIRE   DEPARTMENT. 

**Call  men" — privileges  and  exemptions — construction  of  statute.     Hammond  v.  Fulton    (X. 

Y.),  1137. 
Fire    companies — dissolution    of   volunteer    fire   company — distribution   of    assets.      Neptune 

Fire  Engine,  etc.  Co.  v.  Board  of  Education    (Ky.),  789. 
volunteer  fire  company  as  charitable  corporation.     Neptune  Fire  Engine,  etc.  Co.  v. 

Board  of  Education  (Ky.),  789.  Annotated 

Injured  fireman — validity  of  statute  providing  for  compensation.     Hammond  v.  Fulton    (X. 

Y.),  1137. 

FIRE   INSURANCE. 

Construction  of  policy — change  in  title  or  interest — renewal  of  lease.     Home  Insurance  Co. 

of  N.  Y.  V.  Coker  (Okla.),  960. 
— * change  in  title  or  interest — sale  and  reacquisition  before  loss.     Germania  Fire  Ins. 

Co.  V.  Turley  (Ky.),  931.  Annotated 

Insurable  interest — interest  of  lessee  under  lease  for  years  as  insurable.     Home  Insuranet* 

Co.  of  N.  Y.  V.  Coker  (Okla.),  950.  Annotated 


Evidence — admissibility  of  evidence  showing  that  fire  originated  from  other  causes.     Hodges 

V.  Baltimore  Engine  Co.   (Md.),  766. 

Instructions — definiteness — as  to  cause  of  fire.    Hodges  v.  Baltimore  Engine  Co.  (Md.),  766. 

instruction    not   based    on    evidence — operation    of   engine   causing    fire.  Hodges   v. 

Baltimore  Engine  Co.   (Md.),  760. 

Stationary  engine — liability  of  operator  for  causing  fire.     Hodges  v.  Baltimore  Engine  Co. 

(Md.),  766.  Annotated 

FItOWAGE. 
See   IXraters   and  W^atercovrses. 

FOOD   AND   DRUGS. 

Construction  of  federal  act — adulteration — proprietary  article.  United  States  v.  Coca  Cola 
Co.  (U.  S.),  487. 

FOREIGN   CORPORATIONS. 

Limitation  of  actions — right  of  foreign  corporation  to  plead  statute  of  limitations.  Roess 
V.  Malsby  Co.  (Fla.),  1022. 

FOREIGN   MARRIAGE. 
See   Bigamy. 

FORMER  JEOPARDY. 
See  Jeopardy. 

FRAUD. 

Fideli^  insurance — ^what  constitutes  "fraud"  of  employee.  Citizens'  Trust,  etc.  Co.  ▼.  Globe 
(Fed.),  416.  Annotated 

Guaranty — fraud  in  procurement — sufficiency  of  evidence.  American  National  Bank  v.  Don- 
nellan   (Cal.),  744. 

Judgments~--decree  for  distribution  of  trust  estate — vacation  for  fraud — sufficiency  of  plead- 
ing.   Quinn  v.  Hall  (R.  I.),  373. 

decree   for   distribution   of   trust   estate — vacation   for   fraud — venue   of   proceeding. 

Quinn  v.  Hall  (R.  I.),  373. 
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FRAUD  —  Continued. 

Right  of  action — assignability  of  right  of  action  for  deceit.     Sherman  y.  Harris   (S.  Dak.), 

675. 
Wliat  constitutes  fraud — misrepresentation  and  concealment.     American  National  Bank  v. 

Donnellan    (Cal.),  744. 

See  also  Fravdnlent  Sales  and  Oonveyanees;  Postal  liaws. 

FRAUDS,   STATUTE   aF. 

Sale  of  corporate  stock— statute  of  frauds  as  affecting.     Davis  Laundry,  etc.  Ck).  v.  Whit- 
more   (Ohio),  988.  Annotated 

FRAUDULENT   SALES   AND   CaNVETANCES. 

Action  to  set  aside  conveyance  as  fraudulent — conditions  precedent — exhausting  remedy  at 

law.     Fidelity  Mortgage  Bond  Co.  v.  Morris   (Ala.),  952. 
Bulk  sales  law — validity.    Steele,  etc.  Co.  v.  Miller  (Ohio),  926. 
Evidence — sufficiency  of  evidence  of  fraud.     McKillip  v.  Farmers'  State  Bank    (N.  Dak.), 

99.3;  Hall  v.  Casebolt  (Ky.),  1012. 
Homestead — validity  against  creditors  of  conveyance  of  homestead.     McKillip  v.  Farmers' 

State  Bank  (N.  Dak.),  993.  Annotated 

validity  against  creditors  of  conveyance  of  homestead.    Sieg  v.  Greene  (U.  S.),  1006. 

Annotated 

validity  against  creditors  of  conveyance  of  homestead.    Hall  v.  Casebolt  (Ky.),  1012. 

Annotated 

validity  against  creditors  of  conveyance  of  homestead.    Thysell  v.  McDonald  (Minn.), 

1015.  Annotated 

Bemedies  of  creditors — right  to  ignore  conveyance.     Hall  v.  Casebolt    (Ky.),  1012. 
What  constitutes  fraudulent  conveyance — conveyance  in  consideration  of  support.     McKillip 
V.  Farmers'  State  Bank    (N.  Dak.),  993. 

voluntary  conveyance  producing  insolvency.     Thysell  v.  McDonald   (Minn.),  If  15. 

Who  may  attack  conveyance  as  fraudulent — mortgagee  of  other  land  as  creditor.     Fidelity 

Mortgage  Bond  Co.  v.  Morris  (Ala.),  952.  Annotated 

FREEDOM  OF   PRESS. 
See   Contempt. 

FREE   TRANSPORTATION. 
See   Carriers  of  PassenKerfl* 

FUNERALS^ 
See   Dead  Bodies. 

■ 

GARNISHMENT. 

Pleading — intervention  by  owner  of  garnished  funds — plea  sufficient.     Home  Land  &  Loan 

Co.  V.  Routh   (Ark.),  1142. 

Property  subject  to  garnishment — bank  deposit  in  name  of  debtor— debtor  agent  for  owner. 

Home  Land  &  Loan  Co.  v.  Routh  (Ark.),  1142.  Annotated 

GATES. 
See   Railroads. 

GOOD   WILL. 

Implied  warranty  on  sale  of  good  will.    Harshbarger  v.  Eby  (Ida.),  753. 
See  also  Partnersliip. 

GOVERNMENTAL  POWERS. 
See   Constitutioiial  La^r. 

GOVERNOR. 

Civil  liability  of  governor  for  official  acts.     Hatfield  v.  Graham    (W.  Va.),  1. 

Power  of  governor  to  declare  martial  law — scope  of  power — suppression  of  newspaper.    Hat- 
field V.  Graham   (W.  Va.),  1. 
See  also  Statutes. 

GUARANTY. 

Fraud   in  procurement  of  guaranty — sufficiency   of  evidence.    American  National   Bank   v. 
Donnellan   (Cal.),  744. 
See  also  Bills  and  Notes. 
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GUARDIANS. 

Lease  of  property  of  ward — validity  of  lease  not  approved.     Fisher  v.  McKeemie    (OkUu), 

1039. 
what  constitutes  approval.    Fisher  v.  McKeemie  (Okla.),  1039. 

HABEAS   CaRFXrS. 

Inferences  on  habeas  corpus — statute  under  which  conviction  was  had.     In  re  Siegel  (Mo.)» 

684. 
Scope  of  relief — conviction  under  defective  information.     In  re  Siegel   (Mo.),  684. 

HARMI.ESS   ERROR. 
See  Appeal   and   Error* 


Bedding — validity  of   statute  regulating  use   of   second-hand  material.    People   v.   Weiner 
(111.),  1065.  AmMtated 

HEARSAY  EVIDENCE. 
See   Evidenee. 


"Lawful  heirs" — meaning  of  term  as  used  in  will.     In  re  Irish's  Will   (Va.),  1164. 

Annotated 
See  also  Descent  and  Distribution. 

HOMESTEAD. 

Exemption  from  levy — retrospective  effect  of  statute.    Brown  v.  Harding  (N.  Car.),  548. 
Extent  of  homestead  right — two  houses  on  same  tract.     Sieg  v.  Greene   (U.  S.),  1006. 
Fraudulent  conveyances — validity   as   against  creditors   of  conveyance   of  homestead.     Mc- 
Killip  V.  Farmers'  State  Bank  (N.  Dak.),  993.  Annotated 

validity  against  creditors  of  conveyance  of  homestead.    Sieg  v,  Greene  (U.  S.),  1006. 

Annotated 

validity  against  creditors  of  conveyance  of  homestead.    Hall  v.  Casebolt  (Ky. ),  1012. 

Aw%otated 

validity  against  creditors  of  conveyance  of  homestead.    Thysell  v.  McDonald  (Minn.), 

1015.  ^  Anmotated 

Propertv   to   which   homestead   claim   attaches — ^undivided    interest    of   tenant   in    common. 

Sieg  V.  Greene   (U.  S.),  1006. 
What  constitutes  homestead — sufficiency  of  occupancy.    Hall  v.  Casebolt  (Ky.),  1012. 

HOMIOIDE. 

Evidence — admissibility  of  blood  stained  clothing  in  evidence.     State  v.  Ilgenfritz   (Mo.), 
366. 

admi»sibility   of   declarations   by   deceased — intention   to  commit  suicide.     State   t. 

Ilgenfritz   (Mo"),  366. 

admissibility  of  evidence  as  to  conduct  of  accused  after  offense.     State  v.  Giudice 

(Iowa),  1160. 

admissibility  of  evidence  of  uncommunicated  threats  by  deceased.     State  v.  Ilgenfritz 

(Mo.),  366. 

admissibility  of  evidence  with  respect  to  blood  stains  from  weapon.    State  v.  Giudice 


(Iowa),  1160. 

—  evidence  held  insufficient  as  to  one  defendant.     State  v.  Ilgenfritz  (Mo.),  366. 

—  proof  of  motive  alone — sufficiency  of  evidence.     State  v.  Ilgenfritz  (Mo.),  366. 

—  statement  of  deceased  as  to  intended  movements  as  part  of  res  gestae.     State  T. 
Giudice  (Iowa),  1160. 


See  Animals. 

HOSPITAIJS   AND   ASTLUMS. 

Unlawful  detention  of  patient  in  private  sanatorium — right  to  damages.    Cook  ▼.  Highland 
Hospital  (N.  Car.),  158.  Annotated 

HOUSEHOLD   EXPENSES. 
See   Hnsband   and  IXTife. 

HUSBAND   AND   WIFE. 

Action  by  wife — right   of   action   against   husband   for   assault.     Lillienkam^   t.    Rippetoe 
(Tcnn.),  901. 
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HUSBAND  AND  WIFE  *«  0«mtlnved. 

Criminal    conversation — evidence — admissibility    of   letters   of-  wife    in   evidence — limitation 
to  particular  purpose.    Rehling  v.  Brainard   (Nev.),  656. 

evidence — sufficiency.     Rehling  v.  Brainard    (Nev.),  666. 

measure  of  damages — effect  of  reconciliation.     Rehling  v.  Brainard    (Nev.),  656. 

scope  of  issue.    Rehling  v.  Brainard   (Nev.),  656. 

Household    expenses — liability    of    husband    for    household    expenses — authority    of    wife    to 
pledge  credit.    Mettler  v.  Snow  (Conn.),  578. 

liability  of   wife   for   household   expenses.     Dale  v.   Marvin    (Ore.),    557. 

Awnotated 

liability  of  wife  for   household  expenses.     Bell  v.   Rossignol    (Ga.);  576. 

Annotated 

liability  of  wife  for  household  expenses.     Mettler  v.  Snow    (Conn.),  578. 

Annotated 
Judgments — wife  of  judgment  debtor  as  concluded  by  judgment.     Dale  v.  Marvin    (Ore.), 

557. 
Witnesses — competency   of   wife   as   witness — effect   of   consent   in   open   court.     Rehling  v. 

Brainard   (Nev.),  656. 

See  also  Life  JDnsmraaoe;  Snretyaliip. 

lOS. 

Right  to  harvest  ice — ^rights   of   riparian   proprietor   and  person   having   right   of   flowage. 
Valentino  v.  Schantz  (N.  Y.),  780.  Annotated 

IDENTITY. 
See   I#ibel   and   Slander* 

IIXEGAL   CONTRACTS. 

Attorneys — validity  of  contract  for  compensation — contract  for  division  of  fees  with  layman. 
Chreste  v.  Louisville  R.  Co.    (Ky.),  867. 

attorneys — validity  of  contract  for  compensation — contract  made  after  formation  of 

relation.     Chreste  v.  Louisville  R.  Co.   (Ky.),  867. 

validity  of  contract  for  compensation — effect  of  solicitation  of  business  by  attorney. 

Chreste  v.  Louisville  R.  Co.   (Ky.),  867.  Annotated 

validity   of  contract   for   compensation — ^necessity   of   showing   fairness.     Chreste   v. 


Louisville   R.    Co.    (Ky.),   867. 
Beneficial   associations — contract   limitation   of  time   to  bring   suit   or   certificate — ^validity. 

Dechter  v.  National  Council   (Minn.),  142. 
Duress — contract   induced   by   threats   of   criminal   prosecution    against   brother.     Travis   v. 

Unkart    (N.   J.),    1031.  Annotated 
contract    induced   by    threats   of   criminal    prosecution    against    parent.      Embry    v. 

Adams   (Ala.),  1024.  Annotated 

who  may  take  advantage  of  duress — person  to  whom  threat  is  communicated.    Travis 


V.  Unkart    (N.  J.),   1031.  Annotated 

Elections — contract  designed   to  influence  election — validity.     Lamro  Townsite  Co.  v.   Bank 

of   Dallas    (S.  Dak.),  346.  Annotated 

Public  policv — when  contract  is  void  as  against  public  policv.     Chreste  v.  Louisville  R.  Co. 

(Ky.),867. 

IIXEGITIMACT. 

Conflict  of  laws — ^law  governing  status  of  person  as  legitimate.    Moore  v.  Saxton   (Conn.), 

534.  Annotated 

Inheritance — inheritance  by  illegitimate   child  from  father.     Record  v.   Ellis    (Kan.),   822. 

Annotated 
■  inheritance  by  illegitimate  child  from  or  through  mother.    Moore  v.  Saxton  (Conn.), 

534. 

ILUTESS. 
See   Aooident   Insnranoe. 

IMMIGRATION. 

Classes  of  aliens  excluded  by  immigration  act.     Lam  Fung  Yen  ▼.  Frick   (Fed.),  232. 

A  nnotated 
Immigrant  prostitution   or   immorality.     Oceanic   Steam  Navigation   Co.   v.   United   States 

(Fed.),  248.  Annotated 

Importation   of   contract   labor — alien   seaman    as   within   statute.     Scharrenberg   v.    Dollar 

Steamship  Co.    (Fed.),  258.  Annotated 

IMPI«I£D   CONTRACTS. 
See  Carriers  of  Goods;  Parent  and  Child. 
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IMPIASD   COVENANTS. 
See   liandlord  and  Tenant. 

nCPLIED   VENDOR'S   UEN. 
See   Vender's   Lien. 

ZMPUED   WARItANTT. 
See   Warranty. 

IMPROVEMENTS. 

Bankruptcy — avoidance   of    preferential    transfer — effect    as    to    improTements    by    grantee. 
Sieg  V.  Greene  (U.  S.),  1006. 

Eminent  domain — improvements  made   by   condemnor   witb   authority — right   to   compenBa- 
tion.     New  River,  etc.  R.  Co.  v.  Honaker   (Va.),  132.  Annotated 

Vendor  and  purchaser — rescission  of  contract  of  sale  for  default  of  purchaser — reimburse- 
ment of  purchaser  for  improvements.     Suburban  Homes  Co.  v.  North   (Mont.),  81. 

Annotated 


See   Insanity. 

INADEQUACY. 
See   Oonsideration. 

INCOME. 
See  Death  by  Wrons^nl  Aet. 

INCONSISTENCY. 
See   Aetiens   and   Prpeeedinss;   TriaL 

INCONSISTENT   DEFENSES. 
See  Pleading. 

INCREASE. 
See   Anin&als. 

INDEBCNITT. 
See   Accident  Insnranee. 

INDIANS. 

Lease  of  lands  of  minor — ^necessity  of  order  of  court.     Fisher  v.  McKeemie   (Okla.),  1039. 

INDORSEMENT. 
See   Bills   and  Notes. 

INFANTS. 

Adoption — inheritance  from  adopted   child — property  derived   from  foster  parents.     Fisher 
V.  Browning   (Miss.),  466. 

inheritance   from  foster  parent — right  of  inheritance — conflict  of   laws.     Fisher   ▼. 

Browning   (Miss.),  466. 

Contributory  negligence — care  demanded  of  child.    Solomon  v.  Public  Service  R.  Co.  (N.  J.), 
356. 

child  coasting  in  street.     Terrill  v.  Virginia  Brewing  Co.    (Minn.),  463. 

Duress— contract   induced   by   threats  of   criminal   prosecution   against   parent.     Embry   v. 

Adams   (Ala.),  1024.  Annotated 

Indians — lease  of  lands  of  minor — necessity  of  order  of  court.     Fisher  v.  McKeemie  (Okla.), 

1039. 
Law  of  the  road — applicability  to  child  coasting  in  street.     Terrill  v.  Virginia  Brewing  Co. 

(Minn.),  463.  Annotated 

Militia — enlistment  of  infant — necessity  for  parental  consent.     Hoskins  v.  Dickerson  (U.  S.), 

776. 

enlistment  of   infant — right   of   parent   to   procure   release.     Hoskins   v.    Dickerson 

(U.  S.),  76.  Annotated 

Services  by  adult  child— right  to  compensation  from  parents.    Thysell  v.  McDonald  (Minn.), 
1016. 
See  also  Illesitin&aey. 

INFERENCES. 
See  Presnmptions. 
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INFORMATIONS, 
flee   Criminal  'Lm.'W^ 

INHERIT. 

Meaning  of  term  "inherit."    Quinn  v.  Hall  (R.  I.),  373.  Annotated 

See  also  Deseent  and  Diatribntioii. 

INITIAI.  CARRIERS. 
See   Carriers   of   Goods, 

INJUNCTIONS. 

Carriers  of  passengers — ^unlawful  carriage  of  passengers  by  jitney — ^right  of  street  railway 

to  enjoin.     Memphis  St.  R.  Co.  v.  Rapid  Transit  Co.   (Tenn.),  1045. 
Criminal  act — right  of  court  of  equity  to  enjoin.    Rogers  v.  Nevada  Canal  Co.   (Colo.),  66&. 
Streets  and  highways — obstruction  of  highway — right  of  individual  to  injunction.     Memphis 

St.  R.  Co.  ▼.  Rapid  Transit  Co.    (Tenn.),  1045. 
Waters  and  watercourses — injunction  against  interference  with  well — right  to  sue.     Bower 

V.  Moorman   (Idaho),  00. 
prior  right  of  appropriation — protection  by  injunction.    Rogers  v.  Nevada  Canal  Co. 

(Colo.),  669. 

protection  of  water  rights — adequate  remedy  at  law.     Rogers  v.  Nevada  Canal  Co. 


(Colo.),  669. 


INNUENDO. 
See   Libel   and   Slander. 


INSANITY. 

Criminal  law — insanity  as  defense  to  crime — evidence  as  to  sanity.    Ryan  v.  People  (Colo.), 
605. 
■      insanity  as  defense  to  crime — insane  delusions.    Ryan  v.  People  (Colo.),  605. 

insanity  as  defense  to  crime — irresistible   impulse.     Ryan  v.   People    (Colo.),   605. 

Annotated 

Hospital  or  institution  for  insane — right  to  damages  for  unlawful  detention.    Cook  v.  Hitfh- 

land  Hospital    (N.  Car.),  158.  Annotated 

INSOLVENCY. 
See   Banks;   Fravdnlent   Sales   and  Conveyanees. 

INSPECTION. 
See   Carriers   of   Goods. 

INSTRUCTIONS. 

Argumentative  instructions — ^propriety.     American    Bauxite   Co.  v.  Dunn    (Ark.),   625. 

Duty  of  court  to  declare  law.     Osteen  v.  Southern  R.  Co.    (S.  Car.),  605. 

Instruction  as  to  evidence — inability  to  procure  testimony.     Parsons  v.  Trownridge    (Fed.), 

750. 
Misstatement  of  fact — ^what  does  not  constitute.    American  Express  Co.  y.  Terry  (Md.),  650. 
Refusal  of  request — matters  covered  by  charge.     American  Express  Co.  v.  Terry   (Md.),  650. 

See  also  Appeal  and  Error;  Damages;  Death  by  Wrongful  Aet;  Fires;  Tele- 
graphs and  Telephones. 

INSURABIX   INTEREST. 
See   Insurance. 

INSURANCE. 

Accident  insurance — construction  of  policy — "burning  of  dwelling" — meaning  of  term.   Hamil- 
ton v.  North  American  Accident  Ins.  Co.    (Neb.).  409.  Annotated 

construction  of  policy — illness  of  insured  as  proximate  cause  of  death.     Rathman  y. 

New  Amsterdam  Casualty  Co.   (Mich.i,  459.  Annotated 

misrepresentations — representation  as  to  receipt  of  previous  indemnity.     Ratham  y. 


y.  New  Amsterdam  Casualty  Co.   (Mich.),  459. 

warranties — representation  as  to  physical  condition.     Rathman  v.   New  Amsterdam 


Casualty  Co.   (Mich.),  459. 
Benefit    insurance — ^action    on    certificate — admissibility    of    certificate    in    evidence    without 

other  parts  of  contract.     Dechter  v.  National   Council    (Minn.),   142.  Annotated 
'■ —  action   on  certificate — contract   limitation   of   time — validity.     Dechter   y.   National 

Council  (Minn.),  142. 

action  on  certificate — ^variance  between  pleading  and  proof — materiality.     Dechter  y. 


National  Council    (Minn.),  142. 
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INSURANCE  »  Continved. 

Benefit   insurance — beneficiaries — persons    included    in    term    "family."    Anderson    ▼.    Royal 
League   (Minn.),  691.  Annotated 

conflict  of  laws — law  governing  rights  of  parties.    Anderson  v.  Royal  League  (Minn.), 

691. 

construction  of  policy — death  while  engaged  in  violating  law.     Bounds  v.  Sovereign 


Camp   (S.  Car.),  589.  Annotated 

—  expulsion    from    association — sufficiency    of    evidence    of    acquiescence.      Dechter    v. 
National  Council   (Minn.),  142. 

waiver  of  proofs  of  loss — denial  of  liability.     Dechter  v.  National  Council   (Minn.). 


142. 
Fidelity  insurance — construction  of  policy — acts  outside  employment  as  covered  by   policy. 

Coyle  V.  United  States  Fidelity  etc.  Co.   (Mass.),  450.  Annotated 
construction   of   policy — construction   in   favor  of    insured.     Dominion   Trust  Co.  v. 

National  Surety  Co.    (Fed.),  447. 

construction  of  policy — effect  of  recitaU — acts  of  employee  at  particular  place.    Citi- 


zens' Trust,  etc.  Co.  v.  Globe    (Fed.),  416. 
—  construction   of   policy — **fraud   or   dishonesty" — what   constitutes.     Citizens'    Trust, 
etc.  Co.  V.  Globe  (Fed.),  416.  Annotated 

construction   of  policy — "larceny"   or   ''embezzlement" — ^what  constitutes.     Dominion 


Trust  Co.  V.  National  Surety  Co.    (Fed.),  447.  Annotated 

—  discharge  of  insurer — failure  to  give  notice  of  defalcation.     Dominion  Trust  Co.  v. 
National  Surety  Co.    (Fed.),  447. 

notice   of   claim — waiver   of   notice — necessity    of    written   waiver.      Citizens'    Trust, 


etc.  Co.  V.  Globe   (Fed.),  418. 

validity  of  policy — failure  to  disclose  existing   indebtedness  of  employee.     Citizens" 


Trust,  etc.  Co.  v.  Globe  (Fed.),  416. 
Fire  insurance — construction  of  policy — change  in  title  or  interest — renewal  of  lease.     Home 
Insurance  Co.  of  N.  Y.  v.  Coker   (Okla.).  950. 

construction   of   policy — change    in    title   or    interest — sale   and   reacquisition   before 

loss.     Germania  Fire   Ins.   Co.  v.  Turley    (Ky. ),   931.  Annotated 

insurable   interest — interest    of   lessee   under    lease    for   years   as    insurable.      Home 

Insurance  Co.  of  N.  Y.  v.  Coker    (Okla.),  950.  Annotated 

Life   insurance — beneficiaries — effect    of    divorce    on    rights   of    beneficiary.     Schauberger    ▼. 
Morel's  Administrator  (Ky.),  265. 

beneficiaries — effect  of  divorce  on  rights  of  beneficiary.     Western,  etc.  Life  Insw  Co. 

V.  Webster  (Ky.),  271. 

construction  of  policy — death  while  engaged  in  violating  law.     Bounds  v.  Sovereign 


Camp    (S.   Car.),   589.  Annotated 

—  insurable    interest — effect    of    want   of    insurable    interest — good    faith.      Crismond's 
Admx.  V.  Jones    (Va.),   155. 

insurable  interest — insurable  interest  as  between  man  and  putative  wife.     Western, 


etc.  Life  Ins.  Co.  v.  Webster   (Ky.),  271. 
—  insurable    interest — insurable    interest    as    between     son-in-law     and    father-in-law. 
Crismond's  Admx.  v.  Jones  (Va.),  155.  Af¥notated 

insurable  interest — insurable  interest  as  between  spouses  or  parent  and  child.    Cris- 


mond's  Admx.  v.  Jones    (Va.),  155. 
—  insurable   interest — necessity  and   nature   of   insurable   interest.     Crismond's   Admx. 
V.  Jones  (Va. ),  155. 

insurable   interest — necessitv  of  insurable   interest.     Western,  etc.   Life   Ins.   Co.  v. 


Webster  (Ky.),  271 

—  insurable    interest — necessity    that    assignee    have    insurable    interest.      Criamond'a 

Admx.  v.  Jones    (Va. ),  155. 

insurable  interest — what  relationship  creates  insurable  interest.     Western,  etc.  Life 


Ins.  Co.  V.  Webster  (Ky.),  271. 

INTENTION. 
See  Domioil;   Pres«mptloBS« 

INTEREST. 

Judgments — right  to  interest  on  judgment  as  affected  by  modification  of  judgment  on 
appeal.    De  La  Rama  v.  De  La  Rama  (U.  S.),  411.  Annotated 

Waiver  of  interest — effect  of  acceptance  of  principal  sum.  Shepard  v.  New  York  (N.  Y.), 
1062. 

INTERSTATE   COMMERCE. 

Carmack  amendment — liability  of  initial  carrier  under  Carmack  amendment.    Burkenroad 

Goldsmith  Co.  v.  Illinois  Central  R.  Co.    (La.),  935. 
Rates  fixed  by  commission — effect  of  undercharge  by  carrier.     Pennsylvania  R.  Co.  v.  Titus 

(N.  Y.),  862. 
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INTERVENTION. 

Pleading — intervention  by  owner  of  garnished  funds — plea  sufficient.  Home  Land  &  Loan 
Co.  V.  Routh   (Ark.),  1142. 

INTOXICATING  I<IQUORS. 

Deeds — ^validity  of  condition  against  sale  of  liquor.  Fusha  v.  Dacono  Town  Site  Co.  (Colo.)» 
108.  Annotated 

Intoxicants — ^medicinal  preparation  as  intoxicant.  Geer  Drug  Co.  v.  Atlantic  Coast  Line  R. 
Co.  (S.  Car.),  908.  Annotated 

Intoxication — contributory  negligence  as  affected  by  intoxication.  American  Bauxite  Co. 
V.  Dunn  (Ark.),  625. 

proof — admissibility  of  nonexpert  testimony.    American  Bauxite  Co.  v.  Dunn  (Ark.), 

625.  Annotated 

Local  option — territory  affected  by  adoption  of  local  option  law — village  included  within 
town.    State  v.  White  (Minn.),  510.  Annotated 

INTOXICATION. 
See   Intozicatinc  Iiiqnora* 

INVERSE   ORDER  OF  AI<IENATION. 
See   Marshaline   Assets. 

IRRESISTIBLE  IMPULSE. 
See   Insanity. 

IRRIGATION. 

Adjudication  of  rights— extraterritorial  effect  of  adjudication.  Rogers  v.  Nevada  Canal  Co. 
(Colo.),  669. 

finality  of  adjudication.     Rogers  v.  Nevada  Canal  Co.    (Colo.),  669. 

priority  of  appropriation — res  judicata.    Rogers  v.  Nevada  Canal  Co.  (Colo.),  669. 

See  also  Waters  and  Wateroonrses. 

JEOPARDT. 

Waiver  of  defense — failure  to  interpose  plea.    State  v.  Barnes  (N.  Dak.),  762.        Annotated 

JITNET  BUSES. 

Jitney  bus  proprietor  as  common  carrier  of  passengers.     Memphis  v.  State   (Tenn.),  1056. 

Annotated 
Municipal  regulation  of  jitney  buses.     Memphis  St.  R.  Co.  v.  Rapid  Transit  Co.    (Tenn.)» 
1045.  Annotated 

Statutory  regulation  of  jitney  buses — validity.     Memphis  v.  State    (Tenn.),  1056. 

JOINBER  OF   ACTIONS. 
See  Telegraphs   and  Telephones. 

JOINDER   OF   PAl^TIES. 
See   Parties   to   Aetlons;   Wills. 

JOINT  ADVENTURES. 

Formation — ^minutes  of  meeting  as  evidence  of  formation.    Hannah  v.  Knuth   (Wis.),  681. 
Liability    for    materials — sufficiency    of    evidence.      Hannah    v.    Knuth     (Wis.),    681. 
Rights  of  parties — withdrawing  from  enterprise.     Hannah  v.  Knuth    (Wis.),  681. 

JtTDGES. 

Disqualification — proceeding  to  remove  public  officer — prior  suspension  of  officer.     State  ▼ 

Howse   (Tenn.),  1125. 

Election  of  judge— validity  of  statute  establishing  branch  of  municipal  court.     Brown  v. 

Smallwood    (Minn.),  474. 

Probate  judge— compensation.     Greene  County  v.   Lydy    (Mo.),  274. 

JUDGMENTS. 

Collateral  attack— ;grounds— defect  of  parties.     Brown  v.  Harding    (N.  Car.),  548. 

Eminent  domain — judgment  of  condemnation — effect  of  appeal  from  judgment — entry  pend- 
ing appeal.     New  River,  etc.  R.  Co.  v.  Honaker   (Va.),  132. 

Enforcement — right  of  nominal  party  to  enforce  judgment.    Brown  v.  Harding  (N.  Car.),  548. 

Formal  requisites — signature — effect  of  omission.     Brown  v.  Harding   (N.  Car.),  548. 

Form  of  judgment— judgment  against  several  defendants.     Hannah  v.  Knuth    (Wis.),  681. 

Interest  on  judgment^ — right  to  interest  as  affected  by  modification  of  judgment  on  appeal. 
De  La  Rama  v.  Be  La  Rama  (U.  S.),  411.  Annotated 
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JUDGMENTS  »  Continued. 

Lion  of  judgment — duration  of  lien.     Thomas  Cuaack  Co.  v.  City  of  Chicago    (U,  S.),  596. 

effect  of  assignment  to  judgment  debtor.     Brown  v.  Harding   (N.  Car.),  548. 

Annotated 

revival  after  expiration — rights  of  interim  purchaser.     Cohen  v.  Tuflf    (Ded.),  596. 

Ownership  of  judgment — presumption  that  plaintiff  is  owner.    Brown  v.  Harding   (X.  Car.), 

548. 
Res  judicata — cancellation  of  instruments — finding  in  action  to  cancel  conclusive  in  action 
on  instrument.     Lamro  Townsite  Co.  v.  Bank  of  Dallas    (S.  Dak.),  346. 

irrigation — priority   of   appropriation — decree   as    res   judicata.      Rogers    v.    Nevada 

Canal  Co.   (Colo.),  669. 

issue  voluntarily  submitted — conclusiveness  of  decree.     Fisher  v.  Browning   (Miss.), 


466. 

—  persons  concluded — wife  of  judgment  debtor.     Dale  v.  Marvin   (Ore.),  557. 
quieting  title — matters  concluded  by  decree.    Coe  v.  Wormell  (Wash.),  679. 


Sale    under   judgment — prerequisites — establishment   of    priorities.     Brown    v.    Harding    (N. 

Car.),  548. 
Vacation— decree  for  distribution  of  trust  estate — sufficiency   of  pleading.     Quinn  v.   Hall 

(R.  I.),  373. 

decree   for   distribution   of   trust  estate — vacation   for   fraud — venue   of   proceeding. 

Quinn  v.  Hall  (R.  I.),  373. 

grounds  for  vacation — action  in  wrong  county.     Brown  v.  Harding   (X.  Car.),  548. 

motion  to  vacate — venue  of  motion.     Brown  v.  Harding   ( N^.  Car. ) ,  548. 


Validitv — personal  judgment  rendered  on  constructive  service.     Grant  v.  Swank    (W.  Va.), 
286. 
See  also  Criniinal  Iaw;  Deeds;  Eneontors  and  Adniinistrators;  Svbrocatiom. 

JUDICIAL   NOTICE. 

Current  history — judicial  notice  of  current  history  in  construing  statute.     Greene  County 
v.  Lydy    (Mo.),   274. 

JURISDICTION. 
See  Appeal  and  Error;  Conrts;  Eniinent  Domain;  Public   Serrico  CoBLmiaaio 


JUKY. 

Additional  jurors — power  of  court  to  draw  in  vacation.     State  v.  Giudice    (Iowa),  1160. 
Keeping  jury  in  confinement — propriety  of  announcement  by  court  as  to  party  requesting 

order.     State  v.  Giudice  (Iowa),  1160. 
Public  officers — proceeding  to  remove — right  to  jury  trial.     State  v.  Howse   (Tenn.),  1125. 
Qualifications  of  jurors — prejudice  against  race  of  accused  as  disqualifying  juror.     State 

V.  Giudice    (Iowa),   1160.  Annotated 

reading  newspaper  accounts  as  disqualifying  juror.     State  v.  Giudice    (Iowa),  1160. 

Recalling  jurors — power  of  court  to  recall  jurors   temporarily   excused.     State  ▼.  Giudice 

(Iowa),  1160. 

See  also  Appeal  and  Error. 

JUSTIFICATION. 

See  Pleading. 

LABORERS. 
See   Mechanies*   Idens. 

LABOR   LAWS. 

Importation   of  contract  labor — alien   seaman  as  within   statute.     Scharrenberg  ▼.   Dollar 
Steamship  Cq.    (Fed.),  258.  Annotated 


Judgments — vacation    for    irregularity — time    for    application — ^laches.      Brown   v.    Harding 
(N.  Car.),  548. 
See  also  Deseent  and  Distribntion. 

LANDLORD   AND   TENANT. 

Leases — breach  of  covenant  for  quiet  enjoyment — measure  of  damages.     Stewart  v.  Murphy 
(Kan.)   612. 

implication  of  covenant  for  quiet  enjoyment  in  lease.     Stewart  v.  Murphy    (Kan.), 

612.  Annotated 

implication  of  covenant  for  quiet  enjoyment  in  lease.     May  v.  Levy    (N.  J.),  619. 

Annotated 

implication    of    covenant    for    quiet    enjoyment    in    lease.      Northern    Brewery    Co. 

V.  Princess  Hotel   (Ore.),  621.  Annotated 
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liANDIiORD  AND  TENANT  —  Comtinued. 

Leases — lease  of  lands  of  minor  Indian — necessity  of  order  of  court.     Fisher  v.  McKeemie 

(Okla.),  1039. 
lease  of  property  of  ward — validity  of  lease  not   approved.     Fisher  v.   McKeemie 

(Okla.),  1039. 

lease  of  property  of  ward — what  constitutes  approval.     Fisher  v.  McKeemie  (Okla.), 


1039. 

Possession  of  premises — what  constitutes  possession  by  lessee.     Stewart  v.  Murphy   (Kan.), 
612. 

Rent — eflfect  of  eviction  of  tenant.     Northern   Brewery  Co.  v.  Princess  Hotel    (Ore.),  621. 
See  also  Fire  lasvraaoe. 

LANGUAGE. 
See   Breacli   of  Peace;  Disorderly   Oondnot* 


Fidelity  insurance — what  constitutes  larceny  by  employee.     Dominion  Trust  Co.  v.  National 
Surety  Co.   (Fed.),  447.  Annotated 

ULBT  CLEAR  CHANCE. 
See   Neglieence. 

LAWFUL  HEIRS. 

Meaning  of  term  "lawful  heirs"  as  used  in  will.     In  re  Irish's  Will   (Vt.),  1154. 

Annotated 

LA\(r  OF  ROAD. 

Child   coasting   in   street — law   of   road   as   applicable.     Terrill   y.    Virginia   Brewing    Co. 
(Minn.),  453.  Annotated 

LAWS. 

Ordinance  ae  "law."     In  re  Siegel   (Mo.),  684.  Annotated 


See  Fire  Inanraaee;   Landlord  amd  Temant. 

LEGATEES. 
See  IXTilla. 

LEGmMACY. 
See  lUesitioiaej. 

LETTERS. 
See  Anottymova  Letters;   Criminal   Conversation. 

LIBEL   AND   SLANDER. 

Evidence — admissibility  of  evidence  of  damage  to  person  libeled.  Garrison  v.  Newark  Call 
Printing,  etc.  Co.    (N.  J.),  33. 

identity  of  person  libeled — ^admissibility  of  testimony  of  readers  as  to  their  under- 
standing. Garrison  v.  Newark  Call  Printing,  etc.  Co.  (N.  J.),  33.  Annotated 
physical  effect  of   libel  on   plaintiff — evidence  held  harmless.     Garrison   v.   Newark 


Call  Printing,  etc.  Co.   (N.  J.),  33. 
Limitation  of  actions — running  of  statute.     Irvine  v.  Barrett  (Va.),  62.  Annotated 

Pleading — amendment — addition  of  innuendo.     Irvine  v.  Barrett   (Va.),  62. 

amendment — changing  cause  of  action.     Irvine  v.  Barrett    (Va.),  62. 

Privileged    communications — recommendation    by    officer    of    militia    against    promotion    of 

subordinate.    Gray  v.  Mossman  (Conn.),  27.  Annotated 

LICENSES. 

Mandamus  to  control  action  of  licensing  board.     State  v.  District  Court   (Mont.),  164. 

LIENS. 

Advancements — lien    for    advancement — subsequently    acquired    property.      Sieg    v.    Greene 
(U.  S.),  1006. 
See  also  Jndcments;  Meehanies'  Liens;  Vendor's  Lien. 
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UFE   INSURANCE. 

Benefieiaries — effect  of  divorce  on  rights  of  beneficiary.    Scliauberger  v.  MoreVs  Administrator 
( Ky. ) ,  265.  ^  Annotated 

effect  of  divorce  on  rights  of  beneficiary.     Western,  etc.  Life  Ins.  Co.  v.  Webster 


(Ky.),  271. 
Construction   of   policy — death   while   engaged   in   violation   of   law.     Bounds  v.   Sovereign 

Camp    (S.  Car.),  589.  Annotated 

Insurable  interest — effect  of  want  of  insurable  interest — good  faith.     Crismond's  Admx.  v. 

Jones  (Va.),  155. 

insurable  interest  as  between  man  and  putative  wife.     Western,  etc.  Life  Ins.  Co. 

v.  Webster    (Ky.),  271. 

insurable  interest   as  between   son-in-law   and   father-in-law.     Crismond's   Admx.    v. 


Jones    (V'a.),   155.  Annotated 

—  insurable  interest  as  between   spouses  or  parent  and  child.     Crismond's  Admx.  v. 
Jones  (Va.),  155. 

—  necessity  and  nature  of  insurable  interest.    Crismond's  Admx.  v.  Jones  ( Va. ) ,  155. ' 

—  necessity  of  insurable  interest.     Western,  etc.  Life  Ins.  Co.  v.  Webster    (Ky.),  271. 
^—  necessity  that  assignee  have  insurable  interest  Crismond's  Admx.  v.  Jones  (Va.),  155. 

what  relationship  creates  insurable  interest.     Western,  etc.  Life  Ins.  Co.  v.  Webster 


(Ky.),  27L 

LIMITATION   OF   ACTIONS. 

Beneficial  associations — contract  limitation  of  time  to  bring  suit  on  benefit  certificate — 
validity.     Dechter  v.  National  Council   (Minn.),  142. 

Bills  of  review — statutory  limitation  applicable — ^bill  in  nature  of  bill  of  review.  Quinn  v. 
Hall    (R.   L),   373. 

Commencement  of  running  of  statute — right  to  sue — necessity  of  prior  equitable  relief.  Spall- 
holz  V.   Sheldon    (N.  Y.),   1017. 

Executors  and  administrators — ^recovery  of  execessive  allowance  to  executor — limitation  appli- 
cable.    Spallholz  V.  Sheldon   (N.  Y.),  1017. 

Foreign  corporations — ^right  to  plead  statute  of  limitations.  Roess  v.  Malsby  Co.  (Fla.), 
1022. 

Libel  and  slander — running  of  statute  of  limitations  against  action.  Irvine  v.  Barrett  ( Va. ) , 
62.  Annotated 

Trusts  and  trustees — running  of  limitations  against  trustee — ^termination  of  trust.  Spall- 
holz V.  Sheldon  (N.  Y.),  1017.  Annotated 

IiOANS. 
See   Counties. 

rOCAL  OPTION. 

Territory  affected  by  adoption  of  local  option  law — village  included  within  town.  State  v. 
White  (Minn.),  510.  Annotated 

MAII.S. 
See  Postal   Iaws. 

MANDAHUS. 

Right  to  remedy — controlling  action  of  licensing  board.    State  v.  District  Court  (Mont.),  164. 

preventing  removal  from  office.    Cunningham  v.  Mayor  (Mass.),  1100. 

■  publication  of  statute — who  may  apply  for  writ.     Arkansas  State  Fair  Assoc.  ▼. 

Hodges   (Ark.),  829. 


See  Animals. 


Breach  of  promise  of  marriage — disease  as  excuse  for  breach.    Parsons  v.  Trowbridge  (Fed.), 

750. 
measure  of  damages — effect  of  death  of  defendant.     Parsons  v.  Trowbridge   (Fed.), 

750. 
Validity — marriage  within  prohibited  degree  of  relationship.    State  v.  Smith  (S.  Car.),  149. 

Annotated 

See  also  Bigamy;  Incest;  Wills. 

MARSHAUNG  ASSETS. 

Inverse  order  of  alienation — effect  of  prejudice  to  creditor.    Brown  v.  Harding  (N.  Car.),  548. 
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MARTIAIi  IsAVl. 

Power  of  governor  to  declare — scope  of  power — suppression  of  newspaper.    Hatfield  v.  Graham 

(W.  Va.),  1. 

MASTER  AND   SERVANT. 

Injury  to  servant — ^blasting — ^negligence  of  mnster  as  question  for  jurv.  American  Bauxite 
Co.  V.  Dunn  (Ark),  625. 

pleading  contributory  negligence  as  defense.    Susznik  v.  Alger  Logging  Co.  (Ore.),  700. 

workmen's  compensation  act — accident  arising  out  of  employment — injury  caused  by 

war.     Risdale  v.  Owners  of  S.  S.  Kilmarnock    (K.  B.),  757.  Annotated 

'  w^orkmen's   compensation   act — persons   within    act^— existence   of   relation   of   master 

and  servant.     Susznik  v.   Alger  Logging  Co.    (Ore.),   700. 

workmen's  compensation  act — pleading  act  as  defense  to  action.     Susznik  v.  Alger 

Logging  Co.   (Ore.),  700. 

See  alao  Carriers  of  PasienKers;  Employment  Acenciei;  Fidelitj  Iniurance. 

MATERIAI.MEN. 
See   MeoHanicB*   Uens. 

MECHANICS'   UENS. 

Bankruptcy  of  property  owner — effect  on  right  to  mechanic's  lien.  Moreau  Lumber  Co.  v. 
Johnson   (N.  D.),  290.  Annotated 

Claims — sufficiency  of  claim — showing  capacity  of  claimant.  Hihn-Hammond  Lumber  Co.  v. 
Elsom   (Cal.),  798. 

Priority  among  liens — preference  to  laborers  and  materialmen  over  subcontractors.  Hihn- 
Hammond  Lumber  Co.  v.  Elsom   (Cal.),  798. 

Subcontractors — who  is  "subcontractor"  within  mechanic's  lien  law.  Hihn-Hammond  Lumber 
Co.  v.  Elsom  (Cal.),  798.  Annotated 

MEDICINAL  PREPARATIONS. 
See   Intozioatinc   Idquors. 

MESSAGES. 
See   Teleeraplis   and  Telephones. 

MILITIA. 

Compulsory  military  service.     Rex  v.  Commanding  Officer   (Eng.),  809.  Annotated 

Infants — enlistment  of  infant — necessity  for  parental  consent.  Hoskins  v.  Dickerson  (U.  S.) 
776. 

enlistfnent  of   infant — right  of  parent   to   procure   release.     Hoskins   v.    Dickerson 

(U.  S.),  776.  Annotated 

Liability  of  officer  to  civilian^— injury  to  property.     Hatfield  v.  Graham    (W.  Va.),  1. 

Annotated 

injury  to  property.     Herlihy   v.   Donohue    (Mont.),  29.  Annotated 

Liability  of  officer  to  subordinate — recommendation   against  promotion  as  libel.     Gray   v. 

Mossman   (Conn.),  27.  Annotated 

See  also  Martial  Law. 

MINES   AND   MINERALS. 
See   Eminemt  Domain. 

MINUTES. 
See  Joiat  Adventures. 

MISCONDUCT  or   COUNSEL. 

Comment  by  counsel  held  to  be  justified  by  acts  of  opposing  counseL     State  v.  Giudice 
(Iowa),  1160. 
See  also  Argnment  of  Counsel. 

MISJOINDER  OF  PARTIES. 
See   Wills.. 

MISREPRESENTATIONS. 
See   Accident  Insurance;   Fraud. 

MORTGAGES. 

•"Debt" — ^meaning  of  "debt"  as  used  in  definition  of  mortgage.  Stollenwerck  v,  Marks  (Ala.), 
981. 
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MORTGAGES  »  Cpntlaved. 

EquitaUe  mortgageB — deed  as  equitable  mortgage  in  favor  of  third  person.    Jackson  t.  Max- 
well (Me.),  966.  Annotated 

deed  as  equitable  mortgage  in  favor  of  third  person.     Henry  v.  Britt  (111.),  977. 

Annotated 

' deed  as  equitable  mortgage  in  favor  of  third  person.     Hutchings  v.  Clerk    (Mass.), 

979.  Annotated 

deed  as  equitable  mortgage  in  favor  of  third  person.     Stollenwerck  v.  Marks  (Ala.), 

981.  Annotated 

proof  that  deed  was  intended  as  mortgage.     Jackson  v.  Maxwell  (Me.),  966. 

requisites  of  equitable  mortgage — indebtedness  of  mortgagor  to  mortgagee.    Stollen- 


werck V.  Marks   (Ala.),  981. 
Fraudulent  conveyances — mortgagee  as  creditor  entitled  to  attack  conveyance  as  fraudulent 

Fidelity  Mortgage  Bond  Co.  v.  Morris  ( Ala. ) ,  952.  Annotated 

Nature  of  mortgage — liability  for  deficiency.     Stollenwerck  v.  Marks  (Ala.),  981. 

MOTIONS. 
See  Jvdcments;   New   Trial. 

MOTIVE. 
See   Homicide. 

MOTOR  VEHICI.es. 

Sled  as  "motor  vehicle.*'    Terrill  v.  Virginia  Brewing  Co.  (Minn.),  463. 

MOVING   BUIIiDINGS. 
See   Streets   and  Higliwajs. 

MUNICIPAI.  CORPORATIONS. 

Billboards — municipal  regulation — validitv.    Thomas  Cusack  Co.  v.  City  of  Chicago  (U.  S.), 

594. 
Carriers  of  passengers — ^municipal  regulation  of  jitney  buses — validity.     Memphis  St.  R.  Co. 

v.  Rapid  Transit  Co.  (Tenn.),  1045.  Annotated 

Charter — effect   of   adoption   of  new   charter — former    charter    superseded.     Cunningham    v. 

Mayor   (Mass.),  1100.  Annotated 

validity  of  statute  giving  municipality  power  to  select  form  of  charter.    Cunningham 

V.  Mayor    (Mass.),  1100. 

Commission  government — removal  of  commissioner — by  what  statute  governed.  Cunningfaam 

V.  Mayor  (Mass.),  1100.  Annotated 

removal  of  commissioner — procedure.     State  v.  Howse  (Tenn.),  1125.  Annotated 

validity  of  statute  authorizing  adoption.     Barnes  v.  City  of  Kirksville  (Mo.),  1121. 

Annotated 
Council — right  of  member  to  vote— effect  of  personal  interest  in  matter  involved.     Common- 
wealth v.  Raudenbush    (Pa.),  517.  Annotated 
Officers — removal — facts  warranting  removal  of  mayor.     State  v.  Howse    (Tenn.),  1125. 

removal — grounds  for  removal — failure  to  enforce  law — fraud  on  municipality.    State 

V.  Howse   (Tenn.),  1125. 

removal — municipal  officers  as  subject  to  removal.     State  v.  Howse    (Tenn.),   1125. 


Ordinances — ordinance  as  "law."     In  re  Siegel    (Mo.),  684.  Annotated 

Streets — care  required  of  street  railwav  with  respect  to  vehicles  in  street.     Pollica  v.  Twin 

State  Gas,  etc.  Co.   ( Vt. ) ,  1240. 
child  coasting  in  street — contributory  negligence.     Terrill  v.   Virginia  Brewing  Co. 

(Minn.),  453. 

collision   between   street  car   and  standing  vehicle — admissibility  of  evidence  as  to 


speed  of  street  car.  Davidson  Brothers  Co.  v.  Des  Moines  City  K.  Co.  (Iowa),  1226. 
—  collision  between  street  car  and  standing  vehicle — contributory  negligence  of  driver 
of  vehicle — application  of  last  clear  chance  doctrine.  Pollica  v.  Twin  State  Gas.  etc. 
Co.  (Vt.),  1240. 

collision  between   street  car  and   standing  vehicle — sufficiency  of  evidence  of  negli- 


gence.    Davidson   Brothers  Co.  v.  Des  Moines  City   R.  Co.    (Iowa),  1226. 

—  law  of  the  road — applicability  to  child  coasting  in  street.    Terrill  v.  Virginia  Brewing 

Co.  (Minn.),  453.  *  Annotated 

leaving  motor  truck  unattended  in  street  as  negligence.     American  Express  Co,   v. 


Terry  (Md.),  650. 

—  leaving  vehicle  in  dangerous  place  in  street  as  negligence.     Davidson  Brothers  Co. 
V.  Des  Moines  City  R.  Co.   (Iowa),  1226.  Annotated 

leaving  vehicle' in  dangerous  place  in  street  as  negligence.    Pollica  v.  Twin  State  Gas, 


etc.  Co.   (Vt.),  1240.  Annotated 

—  obstruction — right  of  individual  to  injunction.    Memphis  St.  R.  Co.  v.  Rapid  Transit 
Co.   (Tenn.),  1045. 
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MUNICIPAL  CORPORATIONS  —  Coatiaved. 

Streets — starting  of  motor  truck  left  unattended — res  ipsa  loquitur.    American  Express  Co. 
V.  Terry   (Md.),  660. 

use  of   street — right  to  move   house   in    street — interference   with   telephone   wires. 


Weeks  v.  Carolina  Tel.  etc.  Co.  (N.  Car.),  75.  Annotated 

See  also  Coanties;  Fire  Departmeat. 

MUNICIPAL   COURTS. 
See   Coarte. 

NATIONAL   BANKS. 

Exclusiveness  of  governmental  control.     People  v.  Brady   (111.),  1093. 

NATURALIZATION. 

Jurisdiction  of  court — effect  of  failure  to  file  certificate  with   petition.  United   States  v. 

Ness    (Fed.),  41. 

Revocation  of  naturalization — illegality  as  ground — defect  in  procedure  for  naturalization. 

United  States  v.  Ness  (Fed.),  41.  Annotated 

NEGLIGENCE. 

Carriers   of   goods — duty   of   consignee   to   accept   goods — right    to    inspection.     Burkenroad 
Goldsmith  Co.  v.  Illinois  Central  R.  Co.   (La.  i,  1)35. 

interstate  commerce — liability  of  initial  carrier  under  Carmack  amendment.    Burken- 
road Goldsmith  Co.  v.  Illinois  Central  R.  Co.   (La.),  935. 

Carriers  of   passengers^-collision   resulting   in    injury   to   passenger — presumption    of   negli- 
gence.   Niebalski  v.  Pennsylvania  Railroad  Co.  (Pa.),  632.  Annotated 

contributorv  m»gligenee  of  passenger — burden  of  proof.     Niebalski   v.   Pennsvlvania 

Railroad  Co.   (Pa.),  632. 

insufficient  number  of  employees  on  car  as  negligence.     Koeller  v.  Wisconsin  R.  etc. 

Co.  (Minn.),  71.  Annotated 

overcrowding  of  car  as  negligence.     Kellv  v.  Santa  Barbara  Consol.  R.  Co.    (Cal.), 

67. 

passenger  riding   on   step  of  car — liability   of  carrier   for  injury.     Kelly  v.    Santa 

Barbara  Consol.  R.  Co.    (Cal.),  67.  * 

person    boarding   moving   car — liabilitv   of   carrier    for    injurv.      Solomon    v.    Public 

Service  R.  Co.    (N.  J.),  356. 

person  riding  wrongfully  by  permission  of  employee — liability  of  carrier  for  injury. 

Solomon  v.  Public  Service  R.  Co.   (X.  J.),  356.  *  Annotated 

when  intending  passenger  actually   becomes   such.     Kentucky   Highlands   R.   Co.   v. 


Creal   (Ky.),  1205.  Annotated 

Contributory  negligence — as  affected  by  intoxication.    American  Bauxite  Co.  v.  Dunn  (Ark.), 
.625. 

attempt  to  save  human   life  as  contributory  negligence.     American   Express  Co.   v. 

Terry   (Md.),  650.  '  Annotated 

Death  bv  wrongful  act — damages — ^proprietv  of  instruction  as  to  capitalizing  income.     Brown 
V.  Erie  R.  Co.   (N.  J.),  496. 

law  governing  right  of  action.    Sharp  v.  Cincinnati,  etc.  R.  Co.  (Temi.),  1212. 

nature  of  cause  of  action.     Sharp  v.  Cincinnati,  etc.  R.  Co.   (Tenn.),  1213. 

— right  of  action  for  death  by  wrongful  act  as  warranting  grant  of  administration. 

Sharp   V.  Cincinnati,   etc.   R.   Co.    (Tenn.),    1212.  Annotated 

Electricity — conducting   excessive    current    into    building — defective   wiring — presumption    of 

negligence.     Vandry  v.  Quebec  R.  etc.  Co.    (Tenn.),  843. 
Fires — admissibilitv   of  evidence  to  show   that  fire   originated   from   other   causes.     Hodges 

V.  Baltimore  Engine  Co.   (Md. ),  766. 
' fire  caused  by  stationary  engine — liability.     Hodges  v.  Baltimore  Engine  Co.    (Md.), 

766.  Annotated 

instruction  as  to  cause  of  fire — definiteness.    Hodges  v.  Baltimore  Engine  Co.   (Md.), 

766. 

instruction  not  based  on  evidence — operation  of  engine  causing  fire,    Hodges  v.  Balti- 


more Engine  Co.    (Md.),  766. 

Governor — civil  liability  for  offioial  acts.     Hatfield  v.  Graham   (W.  Va.),  1. 

Hospitals  and  asylums — unlawful  detention  of  patient — right  to  damages.  Cook  v.  High- 
land Hospital    (N.  Car.),  158.  Annotated 

Infants — contributory  negligence — care  demanded  of  child.  Solomon  v.  Public  Service  R.  Co. 
(N.  J.),  356. 

— contributorv  negligence — child  coasting  in  street.    Terrill   v.  Virginia   Brewing   Co. 

(Minn.),  463.  "^ 

Master  and  servant — injury  to  servant  by  blasting — negligence  of  master  as  question  for  jury. 
American  Bauxite  Co.  v.  Dunn  (Ark.),  625. 

'  pleading    contributory    negligence    as   defeuBe    to    action    for    injuries.      Susznik    v. 

Alger  Logging  Co.   (Ore.),  700. 
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NEGLIGENCE  »  Continued. 

Master  and  servant — workmen's  compensation  act — accident  arising  out  of  employment — ^in- 
jury caused  by  war.     Risdale  v.  Owners  of  SS.  Kilmarnock  (K.*B.),  767.  Annotate<i 

workmen's  compensation   act — persons   within   act — existence  of   relation  of  master 

and  servant.     Susznik  v.  Alger  Logging  Co.   (Ore.),  700. 

workmen's  compensation  act — pleading  act  as  defense  to  action.     Susznik  v.   Alger 

Logging  Co.    (Ore.),  700. 

Militia — liability  of  officer  to  civilian — injury  to  property.    Hatfield  v.  Graham  (W.  Va,).  1. 

Annotated 

liability  of  office  to  civilian — injury  to  property.     Herlihy  v.  Donohue    (Mont.),  2!>. 

Annotated 
Streets  and  highwavs — care  required  of  street  railway  with  respect  to  vehicles  in  street. 
Pollica  V.  Twin  State  Gas,  etc.  Co.  (Vt.),  1240. 

collision   between  street  car  and  standing  vehicle — admissibility   of  evidence   as   to 

speed  of  street  car.     Davidson  Brothers  Co.  v.  Des  Moines  City  R.  Co.    (Iowa),  1226. 

collision  between  street  car  and  standing  vehicle — contributory  negligence  of  driver 


of  vehicle — application  of  last  clear  chance  doctrine.     Pollica  v.  T^in  State  Gas,  etc 
Co.   (Vt),  1240. 

—  collision   between   street  car  and   standing  vehicle — sufficiency   of   evidence  of   negli- 
gence.    Davidson  Brothers  Co.  v.  Des  Moines  City  R.  Co.  (Iowa),  1226. 

law  of  the  road — applicability  to  child  coasting  in  street.     Terr  ill  v.  Virginia  BroM*- 


ing  Co.    (Minn.),  453.  Annotated 

- —  leaving  motor  truck  unattended  in  street  as  negligence.     American  Express  Co.   v. 
Terry  (Md.),  650. 

—  leaving  vehicle  in  dangerous  place  in  street  as  negligence.     Davidson  Brothers  Co. 
v.  Des  Moines  City  R.  Co.    (Iowa),  1226.  Annotatrd 

leaving  vehicle  in  dangerous  place  in  street  as  negligence.     Pollica  v.   Twin   Statt' 


Gas,  etc.  Co.   (Vt.),  1240.  Annotated 

—  starting  of  motor  truck  left  unattended — res  ipsa  loquitur.  American  Express  Co. 
V.  Terry   (Md.),  650. 

use  of   streets — right  to  move  house   in   street — interference  with   telephone  wires. 


Weeks  v.  Carolina  Tel.  etc.  Co.   (N.  Car.),  75.  Annotated 

Telegraphs  and  telephones — transmission  of  messages — action  for  damages  for  non-deliverj' — 

instruction  permitting  double  recovery.    Jones  v.  Western  Union  Telegraph  Co.  ( S.  Car.  \ . 

543. 
transmission   of  messages — inevitable   delay— duty   of  telegraph   company   to   notify 

sender.     Jones  v.  Western  Union  Telegraph  Co.  (S.  Car.),  543.  Annotatrti 

transmission  of  messages — joinder  of  causes  of  action— delay  and  failure  to  notify — 


inconsistency.     Jones  v.  Western  Union  Telegraph  Co.    (S.  Car.)    543. 
—  transmission    of    messages — liability    of    telegraph    company    for    delay.      Jones    y. 
Western  Union  Telegraph  Co.  (S.  Car.'),  543. 
See  also  Appeal  and  Error;  Descent  and  Distribution. 


8eo  Contempt;  Jnry;  Martial  Law. 

UTEW  TRIAIfc 

Reconsideration  of  denial  of  new  trial — power  of  court.     Owen  y.  District  Court  of  Okla. 
1147.  Annotated 

See  also  Appeal  and  Error. 

NONEXPERT   EVIDENCE. 
See  EYidenee. 

NONJOINDER. 
See  Parties  to  Actions. 

NONSUIT. 
See  Appeal  and  Err«»r« 

NOTICE. 

Senrice  of  notice  of  writ  against  alien  enemy.    Porter  y.  Freudenberg  (Eng.),  215. 

Annotated 
See  also  Fidelitj  Insnrance. 

NUISANCES. 

Obstruction  of  highway — right  of  individual  to  injunction.     Memphis  St.  R.  Go.  t.  Rapid 
Transit  Co.   (Tenn.),  1045. 
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'  NURSING. 

State  regulation  of  practice  of  nursing — validity.    State  y.  Diatrict  Court  (Mont.))  164. 

OBJECnOKS. 
&••  Arsvatent  of  Co»ma#l« 

OCCUPANCT. 
See  H«fl&eBte*A. 

OFFER  AJfOi  ACGEPTAKCE. 
See  Contraote. 

OFFICERS. 
See  Army  ^lUL  V«Ty$  Pmblio  OSIeenk 

OFfiRXffO  JirBGlIEN*ra*'' 
See  New  Tvi«L 

OR. 

"Or''  lA  wiU  oonatrued  as  "and."    Ham  v.  Ham  (N.  Car.) ,  301.  'Atmotated 

ORAL  TESTIMONT. 
See   Publio   Ofioers, 

««OR  BEARER.** 
See  Alteratfon  of  Iipiatnutteiitlk 


See  Alteratioa  of  laatrsaaeiita. 

ORDER  OF   C01TRT« 
See  Courts. 

ORBER8. 

See  New  Trial;  Publio  Ofloera* 

ORDINANCES. 
See  Mmaioipal  Cerporatioaa* 

"OR  ORDER.** 
See  Alteration  of  Inatnunenta. 


See  Asenoy;  Judsmenta. 

PARENT  AND  CHILD. 

Adoption — inheritance  from  adopted  child — property  deriTed  from   foster  parents.     Fisher 

V.  Browning   (Miss.),  466. 
inheritance  from   foster   parent — right   of   inheritance — conflict  of  -laws.     Fisher   v. 

Browning  (Miss.),  466. 

inheritance  from  foster  parent — right  of  adopted  child.    Fisher  v.  Browning  (Miss.), 


466. 
Duress — contract  induced  by  threats  of  criminal  prosecution  against  parent.    Kmbry  v.  Adams 

(Ala.),  1024.  Annotiiied 

Militia — enlistment  of  infant — ^necessity  for  parental  consent.    Hoskins  v.  Dickerson  (U.  S.), 

776. 
mlistment   of   infant — right  of   parent   to   procure   release.     Hoskins   v.   Dickerson 

(U.  S.),  776.  Annotated 

Services  by  adult  child — right  to  compensation.    Thysell  v.  McDonald   (Minn.),  1015. 

See  also  Illecitiiiiaoy;  Life  Inauranoe. 

PAROL  EVIDENCE. 

Contracts  of  sale^ — ^admissibility  of  parol  evidence  to  vary.    Pickrell,  etc.  Co.  t.  Wilson  Whole- 
sale Co.  (N.  Car.),  344. 

Statutes — enactment — admissibility  of  parol  evidence  to  show  action  of  executive.    Arkansas 
State  Fair  Assoc,  v.  Hodges  (Ark.),  829. 

Trusts  and  trustees — establishment  of  express  truet  by  parol  evidence.    Home  Land  ft  Loan 
Co.  T.  Routh    (Ark.),  1142. 
Ann.  Ca».  1917C. — 81. 
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PARTIES  TO   ACTIOK8. 

Bills  and  notes — action  on  note — necessary  parties — assignor  of  note.     First  Nat.  Bank  t. 

Nye  Ck)iinty  (Nev.),  1195. 
Joinder  of  parties — persons  interested  in  realty  to  be  charged.     Henderson  v.  Harper  (Md.), 

93. 
Nonjoinder  of  parties — aground  for  demurrer.    Henderson  ▼.  Harper  (Md.),  93. 

See  also  Judsments;  Wills. 


Real  estate — ^when  considered  as  personal  assets  of  firm.     Sieg  v.  Greene  (U.  S.),  1006. 
Surviving  partner — right  to  purchase  interest  6f  deceased  partner.    Wood  ▼.  Gauld  (Can.), 
939.  ,  AMMtoXti 
Valuation  of  assets — inclusion  of  good  will.     Wood  v.  Gauld  (Can.),  939. 
mode  of  determining  value.    Wood  v.  GftuM  (Can.),  939. 

'  ■   •    ^      'PAS«2KG£it8:  '^"  •■ 
S««   CarriMn  of  Paasenc^rs. 


Application  of  payment — application  by  debtor — evidence  of  proper  application.  Wyandotte 
Coi|l,  etc.  Co.  V.  Wyandotte  Paving,  etc.  Co.   (Kan.),  580. 

right  of  third  person  to  control.     Wyandotte  Coal,  etc.  Co.  v.  Wyandotte  Paving,  etc 

Co.  (Kan.),  580.  Annototed 

Note  as  payment— eflfect  of  negotiation  by  payee.     Moody  v.  Stubbs  (Kan.),  362. 

FBRSONAI.  Pltb^EBTT. 
'  See  equitable  <$Ott^evidom. 

PZAA^iKG. 

Accounts — ^action  on  account— sufficiency  of  petition— excuse  for  failure  to  state  items.  Givens 
V.  Pierson's  Administratrix  (Ky.),  956.  An%oXai^ 

Amendment  of  pleading — libel  and  slander — amendment-  adding  innuendo.  Irvine  v.  Barrett 
( Va. ) ,  62. 

libel  and  slander — amendment  changing  cause  of  action.    Irvine  v.  Barrett  ( Va. ) ,  62. 

Answer — necessity  of  pleading  justification  .speeially.     Herlihy  v.  Donohue   (Mont.),  29. 
Defenses — inconsistent  defeases  within  rules  of  pleading.    Susznjk  v.  Alger  Logging  Co.  (Ore.), 

700.  AnnoXattA 

inconsistent  defenses  within  rules  M,  pleading.    American  National  Bank  t.  Donnellan 

(Cal.),  744.  .  •      :    ;'     -.1.  /LntioXatti 

inconsistent  defenses  within  rules  of  pleading.    Parsons  v.  Trowbridge   ( Fed. ) ,  750. 

AnnoiaXtA 

inconsistent  defenses  within  rules  of  pleading.  Harshbarger  v.  Eby   (Idaho),  753. 

AnnoXaXf^ 
Demurrers — ^nonjoinder  of  parties  as  ground  for  demurrer.  Henderson  v.  Harper  (Md.),  93. 
Eminent  domain — sufiiciency  of  defendant's  plea  to  give  jurisdiction.    New  River,  etc.  R,  Co 

V.  Honaker   (Va.),  132.  .. 

Exhibits — necessity  of  filing — equity  suit.     Henderson  v.  Harper    (Md.),  93. 
Foreign  corporations — right  to  pteald  fetatuteof  lifloit&tions.    Roess  v.  Malsby  Co.  (Fla.),  1022. 
"H6rse"  in  pleading  as  including  inare.    McCarver  v.  GrilO&n  (Ala.),  1172. 
InstiflSciency  of  pleading — motion  to  direct  verdict  as  remedy.     Greenwood  Cotton   Mill  v. 

Tolbert   (S.  Car.),  338. 
Intervention  by  owner  of  garnished  funds — plea  sufficient.    Home  Liand  &  Loan  Co.  v.  Routh 

(Ark.)„H42.  ■:....  .         , 

Judgments— »vacation    of   decree    for   distribution    of   truist   estate — sufficiency   of    pleading. 

Quinnv.  Hajl  (R,  J.).  373. 
Master   and   servant — pleading  contributory   negligence   as   defense   to   action   for    injuries. 

4Su88nik  V.  Alger  Ix)gging  Co.   (Ore.),  700. 

workmen's  compensation  act — pleading  act  as  defense  to  action.     Susznik  v.  Alger 

Logging  Co.   (Ore.),  700. 

Repetition  in  pleading — striking  out  on  motion.    Rogers  v.  Nevada  Canal  Co.  (Colo.),  669. 
Varianoe  between   pleading  and  proofs — action  on  benefit  certificate.     Dechter  v.   National 

Council    (Minn.),  142. 

See  also  Appeal  and  Error. 

/police. 

statute  requiring  free  transportation  of  police  officers — validity.    State  v.  Sutton  (N.  J.),  91. 

POLICE   POWER. 
See   CMuitltvtioaial  I*aw« 


GENERAL  INDEX.  1283 

POSSESSION, 

See  I*aiidIord  anil  Tenant. 

POSTAL  UkWS. 

Uie  of  nutils  io  defraud— «ale  of  real  estate.    United  States  ▼.  New  South  Faraa,  etc  Co. 
(U.  8.),  455. 


See  Statntee. 


See  Bankmptey. 

PBBFERENTIAI*  VOTING. 
See  Eleetions. 


PBEJUDICIAL  ERROR. 
See  Appeal  and  Errov. 


Agency — ^presumption  as  to  knowledge  by  principal  of  agent's  act.     Ferguson  t.  Majestic: 

Amusenaent  €o.  (N.  Car.),  389. 
Carriers  of  passengers — ^presumption  of  negligence  from  collision  resulting  from  injury  to 

passenger.     Niebalski  v.  Pennsylvania  Railroad  Co.   (Pa.),  682.  Atmotated^ 

Electricity — conducting  excessive   current   into   building---defective  wiring—- presumption   of 

negligence.    Vandry  v.  Quebec  K.  etc.  Co.  (Can.),  843. 
Judgments — presumption  that  plaintiff  is  owner  of  judgment.    Brown  v.  Harding  (N.  Car.), 

548. 
Statutes — presumption  of  constitutionality.     Greene  County  v.  Lydy  <Mo.),  274. 

See  alflo  Appeal  and  Error. 

PRIHCIPAX  AHD  AGEKT. 


PRUfCIPAIi  AHB   SURETT. 


See   Idbel  and   Slander. 


See  Appeal  and  Error. 

PROBATE  JUBGES. 
See  Jndsee. 

PROFITS. 
See  Damacee. 

PROHIBITIOK. 

Right  to  remedy*— reaiedy  by'  appeal  inadequate.    State  v.  District  Court  (Mont.),  164. 

PROOFS   OF   I.OSS. 
See  Beneileial  Aftsoelatione. 

PROPRIETARY  ARTICLES. 
See   Food  and  Dmss, 
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FBOSBCUTING  ATTOBNETS. 

Information — necessity  for  verification  by  prosecuting  attorney.    Brazee  t.  Michigan  (U.  S.)> 
622.  Annotated 

See  alflo  Appeal  and  Error. 

PROSTmiTIOK. 

Immigrant  prostitution  or  immorality.     Qoeanic  Steam  Navigation  Co.  ▼.  United  States 
( Fed. ) ,  248.  Annotated 

FUBUC  ATIOK. 
See   Statvtea. 

PUBUC   I.ANDS. 

Taxation — state  lands  under  contract  of  purcliase  as  subject  to  taxation.    Olds  v.  Little  Horse 
Creek  Cattle  Co.    (Wyo.),  120.  Annotated 

PUBLIC  arncERS. 

Estoppel  of  public  officer  to  attack  statute — reeeipt  of  fees  thereunder.    Greene  County  v. 

Lydy  (Nlo.),  274.  Annotated 
Removal — facts  warranting  removal  of  mayor.    State  v.  Howse  (Tenn.),  1125. 
grounds  for  removal — failure  to  enforce  law — fraud  on  municipality.    State  v.  Howse 

(Tenn.),  1125. 

mandamus  to  prevent  removal.    Cunningham  v.  Mayor   (Mass.),  1100. 

officers  subject  to  removal — municipal  officers.     State  t.  Howse  (Tenn.),  1125. 

proceeding  to  remove — admissibility  of  evidence  of  acts  committed  during  previous 

term  of  office.     State  v.  Howse  (Tenn.),  1126. 

— • proceeding  to  remove — admissibility  of  evidence  of  acts  committed  prior  to  statute 

authorizing  removal.    State  v.  Howse  (Tenn.),  1125. 
• proceeding  to  remove— -disqualification  of  judge — prior  suspension  of  officer.     State 

v.  Howse    (Tenn.),  1125. 
— proceeding  to  remove — order  for  removal  directing  election  of  successor.     State  v. 

Howse  (Tenn.),  1125. 

proceeding   to   remove — proceeding    against    several — aright   to    severance.      State   v. 

Howse   (Tenn.),  1125. 

proceeding   to   remove — proof   of   misconduct   by   oral   testimony.     State   t.   Howse 


(Tenn.),  1125. 

proceeding  to  remove — right  to  jury  trial.     State  v.  Howse    (Tenn.),   1126. 


Two  offices — inconsistent  offices — effect  of  resignation  not  legally  accepted.     Commonwealth 
V.  Raudenbush  (Pa.),  617. 
See  alao  Munioipal  Corporatlona. 

PUBUC  POUCT. 
See  AMisAiaents. 

PUBUC   SEBVICE  COKBCIBSIOBS. 

Eminent  domain  proceeding — effect  of  statute  giving  jurisdiction — ^proceeding  began  before 
constitutional  amendment  validating  statute.  Marin  Water,  etc.  Co.  v.  Railroad  Com- 
mission  (Cal.),  114. 

elements  of  value — availability  for  reservoir   purposes.     Marin   Water,   etc.  Co.  v. 

Railroad  Commission   (Cal.),  114. 

findings  by  commission — ^failure  to  find  value  of  parcels  separately — effect.     Marin 


Water,  etc.  Co.  v.  Railroad  Commission    (Cal.),  114. 
—  nature  of  powers  of  commission.     Marin   Water,   etc.  Co.  t.   Railroad  Commission 
(Cal.),  114. 

powers  of  conunission — calling  witness  of  own  motion.     Marin  Water,  etc.  Co.  v. 


Railroad  Commission   (Cal.),  114. 
—  review  of  order  of  commissioner — ^scope  of  review.     Marin  Water,  etc.  Co.  v.  Rail- 
road Commission    (Cal.),   114. 

validity    of    statute   granting    jurisdiction.      Marin    Water,    etc.    Co.    v.    Railroad 


Commission    (Cal.),  114. 
—  weight  of  evidence — ^witness  called  by  commission.     Marin  Water,  etc.  Co.  t.  Rail- 
road Commission   (Cal.),  114. 

witnesses  as  to  value  of  property  condemned — ^requiring '  separate  statement  of  ele- 


roents.    Marin  Water,  etc.  Co.  v.  Railroad  Commission   (Cal.),  114. 
Regulation  of  rates  for  public  sejvice  corporations — apportionment  of  joint  rates.     State 
Public  Utilities  Com.  v.  Chicago,  etc.   R.  Co.    (111.),  60. 
■      burden  of  showing  reasonableness.    State  Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co. 

(111.).  50.  ^    ^ 

determination  of  reasonableness.     State  Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co. 


(111.).  50. 
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PUBUC  SERVICE  COMMISSIONS  *  Contiiiiied. 

Regulation   of  rates  for  public  service   corporations — effect  of  maximum   fare   law.     State 
Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.  (111.),  60. 

insufficient   rate — invalidity.     State   Public   Utilities   Com.   v.   Chicago,  etc.   R.   Co, 

(111.),  60. 

power  to  require  reduction  pending  appeal.     State  Publie  Utilities  Com.  v.  Chicago,, 

etc.  R.  Co.  (111.),  50. 

validity   of  statute  granting   power.     State   Public   Utilities   Com.   v.   Chicago,   etc. 

R.  Co.    (111.),  60.  Annotated 

PUBUC  SERVICE  CORPORATIONS. 

Rates — power  of  corporation  to  fix  rates  prior  to  adoption  of  public  utilities  act.     State 
Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.   (111.),  50. 

regulation  by  public  service  ooramission — apportionment  of  joint  ratiis.-    State  Public 

Utilities  Com.  v.  Chicago,  etc.  R.  Co.   (111.),  50. 

regulation  by  public  service  commission — ^burden  of  showing  reasonableness.     State 


Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.    (lU. ),  50. 

—  regulation  by  public  service  commission — burden  of  showing  reasonableness.     State 

Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.    (111.),  50. 

regulation  by  public  service  commission — effect  of  maximum  fare  law.     State  Pub- 


lic Utilities  Com.  v.  Chicago,  etc.  R.  Co.   (111.),  60. 

—  regulation  by  public  service  comrnission — insufiicient  rate — invalidity.     State  Public 

Utilities  Com.  v.  Chicago,  etc.  R.  Co.    (III.),  60. 

regulation  by  public  service  commission — power  to  require  reduction  pending  appeal. 


iState  Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.   (111.),  60. 

regulation  by  public  service  commission — ^validity  of  statute  granting  power.     State 

Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.    (111.),  60.  Annotated 

QUESTIONS   OF   JJLW  AND   FACT. 

Amusement  contracts — ^wrongful  discharge  of  actor— question  for  jury.  Ferguson  v.  Ma- 
jestic Amusement  Co.   (N.  Car.),  389. 

Master  and  servant — negligence  of  master  as  question  for  jury.  American  Bauxite  Co.  v. 
Dunn   (Ark.),  626. 

Warranty — breach  of  warranty  as  question  for  jury.  Pickrell,  etc.  Co.  v.  Wilson  Wholesale 
Co.  '(N.  Car.),  344. 

QUIET   ENJOYMENT. 
See   Landlord  and  Tenant. 

QUIETING   TITJLE. 

Res  judicata— matters  concluded  by  decree  quieting  title.    Coe  v.  Wormell  (Wash.),  679. 

QUITCUkIM  DEEDS. 
See  Deeds. 

QUOTIENT   VERDICT. 
See  Verdiet. 

RACE. 

See   Jury. 

.      mAUiROADS. 

Crossings — construction  of  statute  relating  to  gates  at  crossing.     Brown  t.  Erie  R.   Co. 

(N.  J.),  496. 

See  also  Appeal  and  Error;  Carriers  of  Passengers;  Pnblie  Serviee  Corpora- 
tions. 

RATES. 

See   Pnblie   Serviee   Corporations. 

REAL   PROPERTT. 
See   Equitable   Conversion. 

REASONABLENESS. 
See  Publie  Service  Corporations. 


Nature  of  office  of  receiver.    Northern  Brewery  Co.  v.  Princess  Hotel   (Ore.),  621. 
Sale  by   receiver — necessity  of  confirmation  by  court.     Northern  Brewery   Co.   v.  Princess 
Hotel  (Ore.),  621. 
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RECONCIUATIOK. 
See   Criminal   Ooirrersatiom* 

REUkTIONSHIP. 
See   Idfe  Inemraaoe;   MarriAse* 


See   liandlord  aad  Te: 

BEPETITiaN. 
See  Fleadins* 

BESCISSION,  CANCEI.I.ATION  ANB  BEFOBMATHMI. 

See  Res   Judicata;  Vendor  and  Pnreliaser. 

RES  GESTAE. 
See   Admissions  and  Declarations* 

RESIDENCE. 
See   Elections. 

RESIGNATION. 
See   Pnblic   Officers. 

RES   IPSA  LOQUITUR. 
See  Antomobiles. 

RES   JUDICATA. 

Cancellation  of  instruments — finding  in  action  to  cancel  conclusire  in  action  on  instrument. 

Lamro  Townsite  Co.  v.  Bank  of  Dallas  (S.  Dak.),  346. 
Irrigation — ^priority  of  appropriation — decree  as  res  judicata.     Rogers  v.  Nevada  Canal  Co. 

(Colo.),  669. 
Issue  voluntarily  submitted— conclusiveness  of  decree.     Fisher  v.  Browning   (Miss.),  466. 
Persons  concluded  by  judgment — ^wife  of  judgment  debtor.     Dale  v.  Marvin   (Ore.)>  557. 
Quieting  title — ^matters  concluded  by  decree.     Coe  v.  Wormell   (Wash.),  679. 

RESTORATION  OF   FROPERTT. 
See  Divorce. 


mVE   CONDITIONS. 
See   Deeds. 

RESULTING  TRUSTS. 
See  Tmsts   and  Trustees. 

REVOCATION. 

See  Wills. 


See  Waters  and  Watereo«t«es. 


SALES. 

Conditional    sales — accession — fittings   added   to   automobile — rights   ef  conditional   vendor. 

Blackwood  Tire,  etc.  Co.  v.  Auto  Storage  Co.  (Tenn.),  1168.  Annotated 

Evidence — sale  of  business — detailed  value  of  property  valued  as  whole.     Harshbarger   v. 

Eby  (Idaho),  753. 
Offer  and  acceptance — acceptance  of  offer  once  rejected  as  consunmiating  contract  of  sale. 

Cook  V.  Story  (Wash.),  985.  Awnotated 
contract  for  sale  of  stock — ^memorandum  construed  as  offer  to  buy.     Davis  Laundry, 

etc.  Co.  V.  Whitmore   (Ohio),  988. 

effect  of  acceptance — existence  of  consideration.     Davis  l^aundry,  etc.  Co.  v.  Whit- 


more (Ohio),  988. 

—  effect  of  rejection  of  offer — ^goods  ordered  on  basis  of  offer.    Cook  v.  Story  (Wash.), 

985. 

time  as  essence  of  contract.    Davis  Laundry,  etc.  Co.  v.  Whitmore  (Ohio),  988. 


Warranty — breach   of  warranty — instruction   as  to  damages — prejudicial   error.     Gascoigne 
V.  Cary  Brick  Co.   (Mass.)"^,  336. 
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SAXES  —  Continved. 

Warranty — ^breach  of  warranty — loss  of  profits  as  damages.    Perine  Machinery  Co.  y.  Buck 
(Wash.),  341. 

breach    of   warranty — measure   of   damages— consequential    damages.     Gascoigne   v. 

Gary  Brick  Co.  (Mass.),  336. 

:  breach  of  warranty — measure  of  damages — sale  of  brick.    Jorgensen  v.  Gessell  Pressed 

Brick  Co.  (Utah),  309. 
breach  of  warranty — question  for  jury.     Pickrell,  etc.  Co.  v.  Wilson  Wholesale  Co. 

(N.  Car.),  344. 

breach  of  warranty — ^rights  and"  duties  of  buyer.     Perine   Machinery  Co.   v.   Buck 

(Wash.),  341 

breach  of  warranty — ^right  to  damages..  Gascoigne  v.  Cary  Brick  Co.   (Mass.),  336; 


Greenwood  Cotton  Mill  v.  Tolbert   (S.  Car.'),  338. 
—  fitness   for  purpose — implied  ^wal-ranty.     Perine  Machinery   Co.   v.    Buck    (Wash.), 
341 

sale  by  sample — express  or  implied  warranty.     Jorgensen  v.  Gessell  Pressed  Brick 


Co.  (Utah),  309.  Annotated, 

—  sale   by  sample — express  or  implied  warranty.     Greenwood   Cotton  Mill   v.   Tolbert 
(S.  Car.),  338.  Annotated 

•> —  sale  by  sample — implied  warranty.    Gascoigne  v.  Cary  Brick  Co.   (Mass.),  336, 

Annotated 

—  sale  by  sample — implied  warranty,     t^erine  Machinery  Co.  v.  Buck    (Wash.),  341. 

Annotated 
sale  by  sample— implied  warranty.     Pickrell,  etc.  Co.  v.  Wilson  Wholesale  Co.    (N. 


Car.),  344.  Annotated 

—  sale  of  good  will — implied  warranty.    Harshbarger  v.  Eby  (Idaho),  753. 

—  waiver  of  warranty — acceptance  of  goods,     (rascoigne  v.   Carv  Brick  Co.    (Mass.), 
.336. 

waiver  of  warranty — failure  to  give  notice  of  defect.     Greenwood   Cotton   Mill   v. 


Tolbert   (S.  Car.),  338. 
See   also   Cbattel  Mortgages;  CorporatloAa;   Fraudulent   Sales   and   ConTey- 
anoet;  ReeeiTers. 


See   Sales. 

SANATOKTOMS. 
See  Hospitals  and   Asylums. 

SAVING   UFE. 
See   Contributory   Negligence. 

SCHOOlil. 

Elections — right  to  vote — student   at  colleg^e.      Seibold    v.   Wahl    (Wis.),   400. 

Annotated 
Expenditure  of  school  funds — necessity  of  uniformity.     t)ickin8on  v.  Edmondson  (Ark.),  913. 

power  of  legislature.     EHcltinson  v.  Edmondson   (Ark.),  913.  Annotated 

Taxation — constitutional  provision  as  to  school  tax  as  self-executing.    Dickinson  v.  Edmond- 
son  (Ark.),  913. 

SEAMEN. 
See   Immigration. 

SECOND-HAND  MATEBIAK. 
See   Bedding. 

SENTENCE   AND   PUNISHMENT. 

Contempt — punishment — amount  of  fine — matters  considered.     In  re  Independent  Pub.  Co. 
(U.  S.),  1084.  j 

! 

SERVICE. 

Constructive  services — validitv.of  personal  judgment  rendered. on;  constructive  service.    Grant 

V   Swank   (W.  Va.),  286.  .  ' 

Service  of  notice  of  writ  against  alien  enemy.     Porter  v.  Preudenberg   (Eng.),  215. 

Annotated 

SET-OFF. 

Bills   and   notes— action   on    non-negotiable   note — ^right   of   set-off   against   holder.       First 
National  Bank  v.  Nye  County   (Nev.),  1195. 
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SET-OFF  —  Coatismed. 

DepoflitB — set-off  of  deposit  against  debt  to   insolvent   bank — ^right   of   bank   to   set-off   as 
against  debt  not  due.     State  Banking  Com'r  v.  E.  Jossman  State  Bank   (Mich.),  1203. 

Aimoiated 

set-off   of   deposit   against   debt   to   insolvent    bank — right   of   depositor   tb   set-off. 

Williams  v.  Burgess  (W.  Va.),  1185.  AnnotaUd 

set-off   of   deposit  against   debts   to   insolvent   bank — ^right  of   depositor  to   set-off. 


First  Nat.  Bank  v.  Nye  Ck)unty   (Nev.),  1196.  AnnoUtted 

SEVERANCE. 
See  Publie  Ofileers. 

SIGNATURE. 
See  JndsBtents. 

SISTER. 

Duress — contract   induced  by   threat  of   criminal   prosecuticm   against  iMrother.     Travis   ▼. 
Unkart   (N.  J.),  1031.  Annotated 

SIiBDS. 

See  Motor  Veliicles. 

SOCIETIES   AND   CLUBS. 

Chamber  of  commerce — power   to   contract — subsidy   for   steamboat  line.     Oregg  v.   Little 

Rock  Chamber  of  Commerce  (Ark.),  784.  Atmot<j^ted 

Fire  company — volunteer   fire   company   as   charitable   corporation.  Neptune   Fire   Engine, 

etc.  Co.  V.  Board  of  Education   (Ky.),  789.  Annotated 

SOLDIERS. 
See  Araty   snd  NaTy* 


SOLICITATION  OF   BUSINESS. 
See  Attonseys. 


SPECIAL  VERDICT. 
See  Verdiot. 

STARE   DECISIS. 

Constitutional  questions — application  of  rule  of  stare  decisis.    Greene  County  v.  Lydy  (Mo.) 
274. 

STATE  COURTS. 
See   Covrts. 

STATE  GOVERNMENT. 
See  Coastittttioiutl  Law* 

STATE  LANDS. 
See  Publie  Lands. 

STATES. 

Fiscal  affairs— validity  of  continuing  appropriation.     Dickinson  T.  Edmondson  (Ark.),  913. 
See  also  ConstittttioBai  Law. 

STATIONARY  ENGINES. 
See  Fires. 

STATUTE   OF   FRAUDS. 
See  Framdsy  Statute  of. 

STATUTE   OF  LIMITATIONS. 
See  liatitation  of  Aetioas. 

STATUTES. 

Construction — adopted  statute.     Dale  v.  Marvin    (Ore.),  557. 

— ' construing    statutes    together — provisions    adopted    at    different    times.      Sharp    v. 

Cincinnati,  etc.  R.  Co.   (Tenn.),  ]212. 
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STATUTES -^  Coiitliived. 

Construction — interpretation    clause — definition    of   terms.    State   Public   Utilities    Com.   ▼. 

Chicago,  etc.  R.  Co.  ( 111. ) ,  50. 
judicial  notice  of  current  history.    Greene  County  v.  Lydy  (Mo.),  274. 

preamble  as  aid  to  construction  of  statute.     Brown  v.  Erie  R.  Co.   (N.  J.),  496. 

Annotated 

statutory  rules  of  construction — applicability  to  criminal  statute.    Bradfield  v.  State 

(Tex.),  696. 

Enactment — mandamus  to  secure  publication.    Arkansas  State  Fair  Assoc,  y.  Hodges  (Ark.), 

829. 
•  parol  evidence   to   show   action   by  executive^— admissibility.     ArkaABas   State  '  Fair 

Assoc.  V.  Hodges    (Ark.),  829.  Amtotated 

General  and  special  laws — statutes  relating  to  courts.     Greene  County  v.  Lydy   (Mo.),  274. 
Title  and  subject-matter — emergency  loan  by  coimty.    First  Nat.  Bank  v.  Nye  County  (Nev.), 

1195. 

Illinois  public  utilities  act.     State   Public   Utilities   Com.   v.   Chicago,   etc.   R.   Co. 

(III.),  60. 

Validity — consideration   by   court  of   provisions   of   statute   not   involved   in   case.     Greene 
County  V.  Lydy   (Mo.),  274. 

partial  invalidity — eflfect.     State  Public  Utilities  Com.  v.  Chicago,  etc.  R.  Co.   (111.), 

50;  Greene  County  v.  Lydy  (Mo.),  274;  Brazee  v.  Michigan   (U.  8.),  522. 

presumption  of  constitutionality.    Greene  County  v.  Lydy   (Mo.),  274. 

statute  not  declared  void  unless  invalidity  is  clear.    Greene  County  v.  Lydy  (Mo.), 


274. 

—  who  may  question  validity — estoppel  to  attack  statute — receipt  of  benefits.     Greene 
County  V.  Lydy  (Mo.),  274. 

who  may  question  validity^ — estoppel  to  attack  statute — ^receipt  of  feea  by   public 


officer.    Greene  County  v.  Lydy  (Mo.),  274.  Awnotaied 

—  who  may  question   validity — person   not   injured.     State   Public   Utilities   Com.   v. 
Chicago,  etc.  R.  Co.  (Ill.)»  50. 
See  ^eo  Aeeisnineate;  Homestead. 

STEAMBOATS. 
See   Cl&aB&liers  of   Commeree* 


See   Appeal   and  Error. 

STOOK  AKD   STOCKHOI4>EB#. 

■Contract  for  sale  of  stock— effect  of  acceptance  of  offer — existence  of  consideration.     Davis 
Laundry,  etc.  Co.  v,  Whitmore   (Ohio),  988. 

'      memorandum  construed  as  offer   to  huy.     Davift   Laundry,  etc.    Co.   v.   Whitmore 
(Ohio),  988. 

necessity  of  transfer '  on  corporate  books.  •  Dttvia  Laundry,  etc.   Co.  v.   Whitmore 

(Ohio),  988. 

statute  of  frauds  as  affecting.    Davis  Laundry,  etc.  Co.  v.  Whitmore  (Ohio),  988. 

Annotated 
time  as  essence  of  contract.    Davis  Laundry,  etc.  Co.  v.  Whitmore  (Ohio),  988. 


Voting  stock — right  of  alien  enemy  to  vote  stock.    Robson  v.  Premier  Oil,  etc.  Co.  (Eng.),  227 

Annotated 

STREET  RAILWAYS. 

Care  required  of  street  railway  with  respect  to  vehicles  in  street.     PoUica  v.  Twin  State 

Gas,  etc.  Co.   (Vt),  1240. 
Collision   between   street   car   and   standing  vehicle — admissibility   of   evidence   as   to   speed 

of  street  car.     Davidson  Brothers  Co.  v.  Des  Moines  City  R!  Co.   (Iowa),  1226. 
contributory  negligence  of  driver  of  vehicle — application  of  last  clear  chance  doctrine. 

Pollica  V.  Twin  State  Gas,  etc.  Co.   (Vt.),  1240. 

sufficiency  of  evidence  of  negligence.    Davidson  Brothers  Co.  v.  Des  Moines  City  R. 


Co.  (Iowa),  1226. 
Jitney  buses — unlawful  carriage  of  passengers  by  jitney — right  of  street  railway  to  enjoin.  , 

Memphis  St.  R.  Co.  v.  Rapid  Transit  Co.   (Tenn.),  1045. 
Statutory  regulation  of   carriage  of  passengers — applicability  to  street  railway.     Kelly  v. 

Santa  Barbara  Consol.  R.  Co.   (Cal.),  67. 

See  also  Carriers  of  Passengers;  Public  Serrloe  Corporations. 

STREETS   ANB   HIGHWAYS. 

Law  of  the  road — applicability  to  child  coasting  in  street.    Terrill  v.  Virginia  Brewing  Co. 

( M inn. ) ,  468.  Annotated 

Obstruction  of  highway — right  of  individual  to  injunction.     Memphis  St.  R.  Co.  v.  Rapid 

Transit  Co.  (Tenn.),  1045. 
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STREETS  AND  HIGHWAYS  —  Continued. 

Use  of  street — child  coasting  in.  street — contributory  negligence.  Terrill  v.  Virginia  Brewing 
Co.  (Minn.),  453. 

right    to    move   house    in    a    street — interference    with  telephone    wires.     Weeks    v. 

Carolina  Tel.  etc.   Co.   (N.  Car.),  76.  Annotated 

VeKicles — care   required   of   street   railway   with   respect   to  vehicles   in   street.     PoUica  v. 
Twin  State  Gas,  etc.  Co.    (Vt.),  1240. 

collision   between   street  car  and  standing  vehicle — admissibility   of  evidence  as  to 

speed  of  street  car.     Davidson  Brothers  Co.  v.  Des  Moines  City  R.  Co.   (Iowa),  1226. 

collision  between  street  car  and  standing  vehicle— contributory  negligence  of  driver 

of  vehicle — application  of  last  clear  chance  doctrine.     PoUica  v.  Twin  State  Gas,  etc. 
Co.  (Vt.),  1240. 

collision  between  street  car  and   standing  vehicle — sufficiency  of  evidence  of  negli- 
gence.    Davidson  Brothers  Co.  v.  Des  Moines  City  R.  Co.   (Iowa),  1226. 

leaving  motor  truck  unattended  in   street  as*  negligence.     American  Express  Co.  ▼. 

Terry    (Md.),  650. 

leaving  vehicle  in  dangerous  place  in  street  as  negligence.     Davidson  Brothers  Co. 

V.  Des  Moines  City  R.  Co.  (Iowa),  1226.  Anitotated 

leaving  vehicle  in  dangerous  place  in  street  as  negligence.     PoUica  t.  Twin   State 

Gas,  etc.  Co.  (Vt.),  1240.  Annotated 

starting  of  motor  truck  left  unattended — res  ipsa  loquitur.     American  Express  Co. 

V.  Terry  (Md.),  650. 

See  also  Deeds. 

STTTBEHTS. 

See   Schools. 

SUBCONTRAQTOBS. 

Who  is  "subcontractor"  within  mechanic's  lien  law.     Hihn-Hammond  Lumber  Co.  y.  Elsom 
(Cal.),  798.  Annotated 

See  also  Mechanics'  Idens. 

SUBROGATION. 

Judgments — payment  of  judgment  by  owner  of  land  subject  to  lien — subrogation  to  rights 

of  judgment  creditor.     Brown  v.' Harding  (N.  Car.),.  548.  • 
Suretyship — subrogation    of    suretv    to    creditor's    securities — necessity    of    paying    in    full. 

Knaffl  V.  Knoxville  Banking,  etc.  Co.  (Tenn.),  1181.  Annotated 

SUBTERRANEAN   WATERS. 
See  Waters  and  WateroovvseSk 

SUICIDE. 
See  Admissions   and  Deolavationfl. 

SUPPORT   AND   MAINTENANCE. 
See  Fravdnlent   Sales   and   ConTcyanoes* 

SUPPRESSION   OF   NEWSPAPERS. 
See  Martial   I*aw. 


Discharge  of  surety — conveyance  by  wife  as  security  for  husband — effect  of  extension  of  time 

of  payment.     Moody  v.  Stubbs   (Kan.),  362. 
Signature  by  principal — failure  of  principal  to  sign  bond — effect — liability  of  surety.    Brown 

V.  Melloon  (Iowa),  1070.  '  Annotated 

Subrogation  of  surety — necessity  of  paying  debt  in  full.     Knaffl  v.  Knoxville  Banking,  etc. 

Co.  (Tenn.),  1181.  Annotated 

See  also  Bills  and  Notes. 

SURVIVING   PARTNERS. 
See   Partnersliip. 

TAXATION. 

State  lands  under  contract  of  purchase  is  subject  to  taxation.    Olds  ▼.  Little  Horse  Creek 
Cattle  Co.  (Wyo.),  120.  Annotated 

See  also  Schools. 

TELEGRAPHS  AND  TELEPHONES. 

Transmission    of    messages — action    for    damages    for    non-delivery — instruction    permitting 
double  recovery.    Jones  v.  Western  Union  Telegraph  Co.  (S.  Car.),  543. 
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TEI.EGRA7H8  AND  TELEPHONES  —  Continved. 

TranBrniseion  of  mesBages — inevitable  delay — duty  of  telegraph  company  to  notify  sender. 

Jones  V.  Western  Union  Telegraph  Co.  (S.  Car.),  543. 
joinder  of  causes  of  action---delay  and  failure  to  notify — inconsistency.     Jones   v. 

Western  Union  Telegraph  Co.   (S.  Car.),  643. 

liability  of  telegraph  company  for  delay.     Jones  v.   Western   Union  Telegraph  Co. 


(S.  Car.),  543. 

Wires — interference  with  telepehone  wires  in  moving  house.     Weeks  v.   Carolina  Tel.  etc. 
Co.   (N,  Car.),  75.  Annotated 

See  also  Appeal  and  Error. 

TENANCY  IN   COMMON. 

Homestead — to  what  property  homestead  claim  attaches — ^undivided  interest  of  tenant   in 
common.     Sieg  v.  Greene  (U.  S.),  1006. 

TENDER. 
See   Vendor  and   Pvroliaser. 

THEATERS   AND   AMUSEMENTS. 

Amusement  contracts — power   of  theatrical   manager — making   written   contract.     Ferguson 
V.  Majestic  Amusement  Co.  (N.  Car.),  389.  Annotated 

wrongful  discharge  of  actor — question  for  jury.     Ferguson  v.  Majestic  Amusement 

Co    (N.  Car.),  389. 

THREATS. 

Anonymous  letters — criminal  liability  for  sending  anonymous  letter — what  constitutes  send- 
ing.   Bradfield  v.  State  (Tex.),  696.  Annotated 

evidence — certain  evidence  held  to  be  irrelevant.     Bradfield  v.  State  (Tex.),  696. 

sufficiency  of  information — description  of  letter  sent  by  accused.     Bradfield  v.  State 


(Tex.),  696. 

Homicide — uncommunicated  threats  by  deceased — admissibility  in  evidence.     State  v.  Ilgen- 
fritz    (Mo.),  366. 
See  also  Duress. 

TICKETS   AND  FARES. 

Statute  requiring  free  transportation  of  police  officers — validity.     State  v.  Sutton   (N.  J.), 
91. 
See  also  Pvblio  Serrice  Corporations. 


See  Fire  lasvranee* 

TOWNS. 
See   laooal  Option. 

TRANSCRIPT. 
See   Appeal  and  Error;   E-videnee. 

TRANSFERS. 
See  Bankruptcy;   Stock   and   Stockholders. 

TRANSMISSION  OF  BCESSAGES. 
See   Telegraphs  and  Telephones. 

TRAVELING   EXPENSES. 
See   Agency. 

TRIAL. 

Counsel — number  of  counsel  entitled  to  participate  in  trial.    State  v.  Giudice   (Iowa),  1160 
Findings — certain  finding  beld  to  be  immaterial.     Coe  v.  Wormell  (Wash.),  679. 

effect  of  uncertainty  in  finding — other  findings  sufficient.     American  National  Bank 

V.  Donnellan   (Cal.),  744. 

inconsistency  of  findings — effect.     American  National  Bank  v.  Donnellan   (Cal.),  744. 


Incompetent  evidence — effect  of  admission — trial  without  jury.     Rehling  v.  Brainard  (Nev.). 
65(5^  Annotated 

effect  of  admission — ^trial  without  jury.     Rogers  v.  Nevada  Canal  Co.    (Colo.),  66J). 

Annotatfd 

effect  of  admission — trial  without  jury.     Sherman  v.  Harris    (S.  Dak.),  67.>. 

Awnotaied 
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TRIAL  —  Continued. 

Incompetent  evidence— effect  of  admission — trial  without  jury.    Coe  v.  Wormell  (Wash.)  679. 

Annotated 

effect  of  admission — trial  without  jury.     Hannah  v.   Knuth    (Wis.),  681. 

Annotated 

Jury — keeping  jury  in  confinement — propriety  of  announcement  by   court  as  to  party  re- 
questing ord6r.     State  v.  Giudice   (Iowa),  1160. 

Objections  and  exceptions — sufficiency  of  general  objection.     Garrison  v.  Newark  Call  Print- 
ing, etc.  Co.   (N.  J.),  33. 

Order  of  disposition  of  issues — trial  of  crucial   issue  singly.     American  National  Bank  of 
Donnellan    (Cal.),  744. 

Transfer  of  criminal  case — form  of  order — fixing  date  of  trial.     State  v.  Guidice    (Iowa), 
1160. 
See  also  Armament  of  Counsel;  Verdiet. 

TRUSTS   AND   TRUSTEES. 

Distribution  of  trust  estate — vacation  of  decree  for  fraud — sufficiency  of  pleading.     Quinn 
V.  Hall    (R.  I.),  373. 

'  vacation  of  decree  for  fraud — venue  of   proci'eding.     Quinn  v.   Hall    (R.   I.),    373. 

Limitation  of  actions — running  of  limitations  against  trustee — termination  of  trust.     Spall- 

holz  V.  Sheldon  (N.  Y.),  1017.  Annotated 

Parol  evidence — establishment  of  express  trust  by  parol  evidence.     Home  Land  k  Loan  Co. 

V.  Routh   (Ark.),  1142. 
Resulting  trusts — furnishing  purchase  money — ownership  of  proceeds  of  property  charged 

with  trust.    Home  Land  &  Loan  Co.  v.  Routh  (Ark.),  1142. 

UNCERTAINTY. 
See   Trial. 

UKCONTROIXABLE  JXPUtMB. 
See  Insanity* 

UNDERSTANDING. 
See  liibel  and  Slandev. 

VACATION. 
See  Jndsmente;  New  THaL 

VAI.UE. 

Evidence — materiality — detailed  value  of  property  valued  as  whole.     Harshbarger  v.   Eby 
(Idaho),  753. 
See  also  Eminent  Domain. 

VARIANCE. 

Beneficial   associations — action  on  certificate — ^variance  between  pleading  and  proof — ^mate- 
riality.   Dechter  v.  National  Council   (Minn.),  142. 


See   Streets   and  Higliways. 

VENDOR  AND   PURCHASER. 

Rescission  of  contract — default  of  purchaser — reimbursement  of  purchaser  for  improvements. 
Suburban    Homes   Co.    v.   North    (Mont.),    81.  Annotated 

necessity  for  restoration  of  payments.     Suburban  Homes  Co.  v.  North   (Mont.),  81. 

putting    purchaser    in    default — tender    of    deed.      Suburban    Homes    Co.    v.    North 

(Mont.),  81. 

right  to  rescind— -waiver  of  delay  in  making  payments.     Suburban  Homes  Co.   v. 


North   (Mont.),  81. 

Taxation — state  lands  under  contract  of  purchase  as  subject  to  taxation.    Olds  v.   Little 
Horse  Creek  Cattle  Co.   (Wyo.),  120.  Annotated 

VENDOR'S   UEN. 

Conveyance  in   consideration   of  future   support — implied  lien   in  favor  of  vendor.     Grant 
v.  Swank  (W.  Va.),  286.  Annotated 

VENUE. 

Judgments — decree    for    distribution    of    trust    estate — vacation    for    fraud — ^venue    of   pro- 
ceeding.    Quinn  v.  Hall   (R.  I.),  373. 
motion  to  vacate — venue  of  motion.    Brown  v.  Harding  (J^.  C),  548. 
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VERDICT. 

Direction  of  verdict — effect  of  request  by  both  parties.    %tmiltoii  v.  North  American  Acci- 
dent Ins.  Co.    (Neb.),  409. 

evidence  permitting  more  than  one  conclusion.     Parsons  t.  Trowbridge   (Fed.),  750. 

grounds — insufficiency  of  pleading.    Greenwood  Cotton  Mill  y.  Tolbert  (S.  Car.),  338. 

verdict  not  directed  where  there  is  any  evidence  to  go  to  jury.    Hodges  v.  Baltimore 

Engine  Co.  (Md.),  766. 

Quotiejit  verdict— validity.     Sales  v.  Maupin    (S.  Dak.),  1222.  Aimotated' 

Special  verdict— rule  in  federal  courts.    Parsons  v.  Trownridge  (Ifed.)^  760. 
See  also  Appeal  aad  Error. 

t 

VmtlFICA^ON. 
See   Crlatinal  I*aw« 

VnUkGES. 
See  Local  Option. 

VlOUkTIOK  OF  LAW. 
See  Life  lasvraaee. 


VOLUKTEEa  FIRS   COMPANIES. 
See  Fire   Companies. 


See  BeaeSeial  Assoeiationst  Fidelity  Insvraaeet  Interest;  Jeopardyi  Vendor  and 


WAR. 

Alien  enemies — meaning  of  term.     Porter  v.   Freudenberg    (Eog.),  215.  Annotated 

rights  and  liabilities — commercial  intercourse  with  alien  enemy.     Robson  v.  Premier 

Oil,  etc.  Co.  (Eng.),  227.  Annotated 

—  rights  and  liabilities — domestic  corporation  as  alien  enemy.  Daimler  Co.  v.  Conti- 
nental Tyre,  etc.  Co.  (Eng.),  170.  Annotated 
rights   and   liabilities — right  to  vote  stock   in  domestic  corporation.     Robson   v. 


Premier  Oil,  etc.  Co.   (Eng.),  227.  Annotated 

rights  and  liabilities — service  of  notice  of  writ.    Porter  v.  Freudenberg  (Eng.),  215. 

Annotated 

■  rights  and  liabilities — suits  by  and  against.     Porter  v.  Freudenberg  (Eng.),  215. 

Annotated 
Workmen's  compensation  act — accident  arising  out  of  employment — ^injury  caused  by  war. 
RiAdale  v.  Owners  of  S.  6.  Kilmarnock    (K.  B.),  757.  Annotated 

See  also  Martial  Law. 

WARRANT. 
See   Arrest. 

WARRANTY. 

Breach    of   warranty — instruction   as   to   damages — prejudicial    error.      Gascoigne   ▼.    Cary 
Brick  Co.    (Mass.),  336. 

loss  of  profits  as  damages.     Ferine  Machinery  C3o.  v.  Buck    (Wash.),  341. 

measure  of  damages— consequential  damages.    Gascoigne  v.  Cary  Brick  Co.   (Mass.), 

336. 

'   '  measure  of  damages— sale  of  brick.    JorgenseU  v.  Gessell  Pressed  Brick  Co.  ( Utah ) , 

309. 

■  question  for  jury.     Pickrell^  etc.  Co.  v.  Wilson  Wholesale  Co.    (N.  Car.),  344. 

rights  and  duties  of  buyer.     Ferine  Machinery  CJo.  v.  Buck    (Wash.),  341. 

right  to  damages.     Gascoigne  v.  Cary  Brick  Co.    (Mass.),  336;   Greenwood  Cotton 


Mill  V.  Tolbert  (S.  Car.),  338. 
Fitness  for  purpose — implied  warranty.    Ferine  Machinery  Co.  v.  Buck   (Wash.),  341. 
Sale  ^   sample— express  or  implied  warranty.     Jorgensen   v.   Gessell   Pressed    Brick    Co. 
(Utah),  309.  Annotated 

■  express  or  implied  warranty.    Greenwood  Cotton  Mill  v.  Tolbert  (S.  Car.),  338. 

AnHOtated 
"        implied  warranty.     Gascoigne  v.  Cary  Brick  Co.   (Mass.),  336.  Annotated 

implied  warranty.     Perinie  Machinery  Co.  v.  Buck   (W^ash.).  341.  Annotated 

— " implied    warranty.      Pickrell,    etc.    Co.    v.    Wilson    Wholesale    Co,    (N.    Car.),    344. 

Annotated 
Sale  of  good  will — implied  warranty.     Harshbarger  v.  Eby    (Idaho),  753. 
Waiver  of   warranty — acceptance   of  goods.     Gascoigne  v.   Cary  Brick   Co.    (Mass.),   336. 

failure  to  give  notice  of  defect.     Greenwood  Cotton  Mill  v.  Tolbert   (S.  Car.),  338^ 

See  alflo  Aeeldeat  Insurance;  Deeds. 
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WATEBS   AND   WATEBCOUR8ES. 

Appropriation — prior  right — protection  by  injunction.    Rogers  ▼.  Nevada  Canal  C6.  (Colo.), 

669. 
proof  of  priority — certificate  of  adjudioationj    Rogers  t.  Nevada  Canal  Co.   (Colo.), 

669. 

proof  of  violation  of  rights — declarations  of  defendants.     Rogers  v.  Nevada  Canal 


Co.   (Colo.),  669. 

—  violation  of  appropriator's   rights — evidence  immaterial.     Ro^rs  v.  Nevada  Canal 

Co.   (Colo.),  669. 

violation    of    appropriator's    rights — evidence    inadmissible — increase   of   acreage   by- 


plaintiffs.     Rogers  v.  Nevada  Canal  Co.    (Colo.),  669. 

—  violation  of  appropriator's  rights — evidence  of  excuse.     Rogers  v.  Nevada  Canal  Co. 
(Colo.),  669. 

violation   of   appropriator's   rights — existence  of   substantial   injury — diminutioK   of 


flow.     Rogers  v.  Nevada  Canal  Co.    (Colo.),  669. 
Ice — right  to  harvest — rights  of  riparian  proprietor  and  person  having  right  of  flowage. 

Valentino  v.  Schantz  (N.  Y.),  780.  Annotated 

Subterranean  waters — relative  rights  of  adjoining  owners.     Bower  v.  Moorman   (Idaho),  99. 

right  to  injunction  against  interference  with  well.     Bower  v.  Moorman   (Idaho),  99. 

right  of  appropriation.     Bower  v.  Moorman    (Idaho),  99. 

right  of  landowner  to  sink  well — intercepting  subterranean  waters  supplying  neigh- 
bor's well.  Bower  v.  Moorman  (Idaho),  99.  Annotated 
See  also  Injunotioiia;  Irrigation. 

WEAPONS. 
8e«  Blood  Staiaa. 

WEIXS. 
See  Waters  aiid  Wateroovraoa. 


Construction — construction  so  as  to  give  effect  to  all  words.    In  re  Irish's  Will  (Vt.),  1154. 
general  rule  of  construction — fair  import  of  language.    Ham  v.  Ham  ( N.  Car. ) ,  301. 

meaning  of  term  "lawful  heirs."     In  re  Irish's  Will    (Vt.>,  1154.  Annotated 

"or"  construed  as  "and."     Ham  v.  Ham   (N,  Car.),  301,  Annotated 

persons  entitled  to  gift — ^taking  by  representation.     Ham  t.  Ham    (N.  Car.),  301. 

supplying  omitted  word  in  will.     Ham  v.  Ham  (N.  Car.),  301. 

Probate  and  contest — ^bill  to  contest  will — joinder  of   complainants   without  interest — dia- 
missal  for  misjoinder.     Braasch  v.  Worthington    (Ala.),  903. 

judgment  refusing  probate — right   of  executor  or  administrator   with   will   annexed 

to  appeal.     Bell  v.  Davis  (Okla.),  1075.  Annotated 

right  of  mere  legatee  to  contest  will.     Braasch  v.  Worthington    (Ala.),  903. 

Annotated 

Revocation — revocation  of  will   of  woman  by   subsequent  marriage.  '  In  re  Van  Guelpen's 
Kstate  (Wash.),  1037.  '  Annotated 

See  also  Appeal  and  ZIrror. 

WIRES. 
Sea  Eleotrioity. 

WITNESSES. 

'Cross-examination — circumstances    explaining    declarations    testified   to.      State   v.    Giudice 

(Iowa),  1160. 
Husband  and  wife— competency  of  wife  as  witness — effect  of  consent  in  open  court.    Rahling 

V.  Brainard  (Nev.),  656. 

See  also  Public  Sorrlce  OommissioAs. 

•   ■ 

WORDS   AND   PHRASES. 

"Alien  enemies" — meaning  of  term.    Porter  v.  Freudenberg  (Eng.),  215.  Annotated 

"And"— "and"  in  will  construed  as  "or."     Ham  v.  IJam  (N.  Car.),  301.  Annotated 

"Citizen" — "citizen"  as  including  corporation.     St.  Louis,  etc.  R.  Co.  v.  State   (Ark.),  873. 

Annotated 

"Debt" — meaning   of   "debt"   as   used    in   definition   of   mortgage.     Stollenwerck    v.   Marks 

(Ala.),  P81. 

** Family" — meaning   of    term    as    used    in    benefit    certificate.      Anderson  v.    Royal    League 

(Minn.).  691.  Annotated 
"TToTRe"  as  including  mare.     McCarver  v.  Griffin    (Ala.),  1172. 

"Inherit" — meaning  of  term.     Quinn  v.  Hall    (R.  I.),  373.  Annotated 

"Law" — ordinance  as  "law."     In  re  Siegel  (Mo.),  684.  Annotated 
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WORDS  AND  PHRASES  —  Conttnned. 

"Lawful  heirs" — ^meaning  of  term  as  used  in  will.     In  re  Irish's  Will    (Vt.),  1154. 

Annotated 

^*Motor  vehicle" — sled  as  "motor  vehicle."     Terrill  v.  Virginia  Brewing  Co.    (Minn.),   463. 

"Or"— "or"  in  will  construed  as  "and."     Ham  v.  Ham   (N.  Car.),  301.  Annotated 

^'Order   of   court" — what  constitutes.     Fisher   v.    McKeemie    (Okla.),    1039.  Annotated 

^^Subcontractor" — ^who  is  subcontractor  within  mechanic's  lien  law.     Hihn-Hammond  Lumber 

Co.  V.  Elsom   (Cal.),  798.  Annotated 

See    also    Aocident    Insnrmiioe;    Alteration    of   Inttmmeiita;    Eleotions;    Fire 

Departmeiit. 

WORKMEN'S   COMPENSATION   ACTS. 

Accident  arising  out  of  employment — injury  caused   by  war.     Risdale  v.  Owners  of  S.  S. 

Kilmarnock    (K.  B.),  757.  Annotated 

Defense — pleading  workmen's  compensation  act  as  defense  to  action  for  injuries.     Susznik 

V.  Alger  Logging  Co.    (Ore.),   700. 
Persons  within  act — existence  of  relation  of  master  and  servant.     Susznik  v.  Alger  Logging 

Co.   (Ore.),  700. 

WOUNDS. 
See  Erideactt. 
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ABAiroamcENT — 


ABUSIVE  UkNQUAQE^ 
See     Breaeh     of     Peaee}     Disorderly 
Conduoti 

ACCEPTANCE  — 

See  Contraote. 

ACCESSION  — 

Mortgage  on  animals  aa  including  in- 
crease, 1173. 

Right  of  chattel  mortgagee  or  conditional 
vendor  to  accession  to  property  mort- 
gaged or  sold,  1170. 

ACCIDENT  * 

See  Workmen's  Compensation  Aets. 

ACCIDENT  INSURANCE  — 

Construction  of  clause  in  accident  insur- 
ance policy  excepting  deatli  caused  by 
disease,  463. 

Construction  of  provision  in  accident  in- 
surance policy  relating  to  injury  ''caused 
by  burning  ol  building"  or  similar 
phrase,  410. 

ACCOUNTS  -^ 
See  Eridenoe. 

ACTIONS* 

Ri^ht   of   alien   enemy  to   defend    action, 

211. 
Right  of  alien  enemy  to  sue  or  continve 

suit,  204. 
Right  to  sue  alien  enemy,  211. 

ADJOINING  I.ANDOWNEBS  — 

Right  of  landowner  to  sink  well  and  in- 
tercept subterranean  waters  supplying 
neighbor's  well  or  spring,  106. 

ADMINISTBATOBS  — 

See  Exeentors  and  Administrators. 


ADlflSSIONS  AND  DECLAEATIONS  — 

Admission    from   inconsistent  defenses    in 
pleading,  7^. 


AI.COROI.— 

See  Intozioatinc  Itiqnors* 

AUENS* 

Alien   enemies:     rights  and   liabilities  of 

alien  enemies,  189. 
Compulsory    military    service:      alien    as 

subject  to  compulsory  military   service, 

814. 

Immigration:      classes   of   aliens   excluded 

by  immigration  act,  236. 
— immigrant    prostitution    or    immorality, 

250. 
— soliciting    or    importing    alien    contract 

labor  as  crime,  261. 
Naturalization:     grounds  for  revocation  of 

naturalization,  45. 

ALTERATION  OF  INSTRUMENTS  — 

Addition  of  words  "or  bearer"  or  words 
"or  order"  or  substitution  of  one  ex- 
pi'easion  for  other  as  material  altera- 
tion of  instrument,  1177. 

AMUSEMENTS  — 

See  Theaters  and  Anittsenients. 


AND  — 

Construction   of   "and** 

versa,  in  construing  will,  306. 


as  '^or,"  and  vice 


ANIMAIiS^ 

Mortgage    on    animals    as    including    in- 
crease, 1173. 

ANONYMOUS  LETTERS  — 

Sending  anonymous  letter  as  criminal  of- 
fense, 6S)9. 

APPEAL  AND  ERROR  — 

Effect   of    admission    of    incompetent   evi- 

drnce  in  trial  before  court  without  jury, 

600. 
Power  of  executor  or  administrator  with 

will   annexed  to   appeal  from  judgment 

refusing  probate,  1079. 
See  also  Jndgnients. 

APPLICATION  OF  PAYMENT  ^ 
See  Payment. 


AGENCY  — 

Authority  of  agent  beodsliing  lUien  eittmy, 
197. 

Power  of  agent  to  bind  principal  {or  trav- 
eling expenses,  840. 

Right  of  agent  to  control  application  of 
payment,  684. 

Ann.  Cas.  1917C.--82.  1297 


ARMY  AND  NAVY  — 

Civil  or  criminal  liability  of  soldier  or 
militiaman  for  injury  to  person  or 
property,  8. 

Compulsory  military  'service,  812. 

Right  of  infant  unlawfully  enlisted  to  re- 
lease from  detention  of  military  or 
naval  authorities,  778. 
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ASSAUI.T  — 

Inconsistent  defenses  in  action  for  as- 
sault, 737. 

ASSIGNMENTS  — 

Effect  on  judgment  lien -of  assignment  ot 
judgment  or  execution  issued  to' or  for 
benefit  of  judgment  debtor,  ^57. 

ASSOCIATIONS  — 

See  Chamberi  of  Commered, 

ASYLUMS  — 

See  Hospitali  a^d  Aayliimfl. 

ATTEMPT  TO  SAVE  UFE  — 
.  See  Contributory  Nesligence. 

ATTORNEYS  — 

Solicitation  of  business  by  attorney  as 
forfeiture  of  right  to  compensation 
therefor,  872. 

See  also  BiUi  and  Notes. 

BANKRUPTCY  — 

Effect  of  bankruptcy  of  owner  of  property 
on  right  to  mechanic*s  lien,  292. 

Effect  of  fraudulent  conveyance  of  home- 
stead by  bankrupt,  1004. 


Lien   or   set-off  of  insolvent  bank  against 

deposit    for    debt   of    depositor   not   yet 

due,  1205. 
Money    standing    in    name    of   debtor    but 

belonging  to  third   person   as  reachable 

in  garnishment  proceeding,  1145. 
Right   of   depositor    in    insolvent   bank   to 

set    off    deposit    against    debt   to   bank, 

1187. 
Validity  and  effect  of  Federal  Reserve  Act, 

1099. 


Contracts  for  services  of  ball  players,  392. 


w 


See  Alteration  of  Ii^itrnmenti* 

BEBBING  •* 

State  or  municipal  regulation  of  use  or 
sale  of  second-hand  clothes,  bedding,  or 
the  like,  1068. 

BENEFICIAL  ASSOCIATIONS  — 

Admissibility  of  benefit  certificate  in  evi- 
dence without  other  parts  of  contract, 
145. 

Death  while  engaged  in  violating  law 
within  exception  in  insurance  policy, 
592. 

Effect  of  divorce  upon  rights  of  beneficiary 
under  benefit  certificate,  270. 

Persons  included  within  the  term  "family" 
when  iised  to  designate  beneficiaries  *  in 
benefit  certificate,  694. 

BENEFICIARIES  * 
See  Insnranoe. 


See  Intoxicating  Liqnors. 


BIGAMY  — 

Cohabitation  under  foreign  marriage  as 
bigamy,  1141. 

BII.IiS  ANB  NOTES  — 

Addition  of  w^rds  "or  bearer*'  or  words 
*'or  ordei^'  or  jiubstitution  of  one  expres- 
sion for  other  as  material  alteration  of 
instrument,  1177. 

Inconsistent  defenses  in  action  on  bill  or 
note,  721. 

Negotiation  of  note  of  debtor  as  constitut- 
ing payment  of  original  debt,  364. 

Provision  in  note  for'  payment  of  attor- 
ney's fees  as  binding  indorser,  1082. 

BONBS-r 

Inconsistent   defenses   in   action   on   bond, 

721. 
See  also  Suretyship. 

BOOK   ENTRIES  — 
See  Evidence. 

BREACH  OF  PEACE  — 

Language  constituting  breach  of  peace, 
889. 

BiniJ>INGS  — 

See  Streets  and  M.i^'h'wa,jm» 

BITRBEN  OF  PROOF  — 

Burden  of  proof  as  to  right  to  exclude 
alien  under  immigration  act,  247. 

BUSINESS  — 

See  Chanibers  of  Conimoree. 

CARRIERS   OF  GOOBS — 

Implied  agreement  by  consignee  of  goods 

to  pay  freight  charges,  864. 
See  also  Pnblio  Service  Corporation!. 

CARRIERS  OF  UVE  STOCK  — 
See  Public  Service  Corporations. 

CARRIERS  OF  PASSENGERS  — 

Collisions:  Presumption  of  negligence 
from  collision  resulting  in  injury  to  pas- 
senger, 634. 

Intending  passenger:  wlien  intending  pas- 
senger actually  becomes  such,  1206. 

Jitney  buses:  jitney  bus  proprietor  as 
common  carrier  of  passengers,  10(>0. 

— state  or  municipal  regulation  of  jitney 
buses,  1051. 

Number  of  employees:  operating  car  or 
train  with  insufficient  number  of  em- 
ployees as  negligence  on  part  of  carrier 
of  passengers,  73. 

Person  wrongfully  on  train:  liability  of 
railroad  company  to  person  wrongfully 
riding  on  train  by  permission  or  direc- 
tum of  railroad  employee,  358. 

See  also  PnUie  Service  Corporations. 

CHAMBERS  OF  COBtMEROS  — 

Powers  and  liabilities  of  private  corpora- 
tion or  association  organized  to  promote 
business  interests  of  community,  787. 
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CHANCE  VERDICT  — 
S«e  Ve^diet. 

CHANGE  IN  TITLE  — 
See  Fire  Inmranee* 


Fire  company,  inBuranoe  patrol  or  the  like 
as  charitable  institution,  797.- 

CHATTEL  MORTGAGES  * 

Mortgage  on  animals  as  including  in- 
crease, 1173. 

Right  of  chattel  mortgagee  or.copditional 
vendor  to  accession  to  property  mort- 
gaged or  sold,  1170. 

CITIZENSHIP. 

''Citizen"  as  including  corporation,-  joint 
stock  company  or  partnership,  875. 

Grounds  for  revocation  of  naturalization, 
45. 

Katuralization  of  alien  enemy,  214. 

CIVILIANS  — 

See  Ara7  AAd  NaTj. 

CliOTHING  — 

State  or  municipal  regulation  of  use  or 
sale  of  second-hand  clothes,  bedding,  or 
the  like,  1068. 

COHABITATION  — 
See  Blcamy* 


COI.I.ISIONS  — 

See  Carriera  of 

COIiOR  — 
See  Jttrj. 


COMMISSION  GOVERNMENT « 
See  Municipal  Corporations. 

COMMON  CARRIERS-* 
See  Jitney  Bnsea. 

COMPENSATION  — 

See  Attorneys;  Eniinent  Boniain; 
Publie  Offieera. 

COMPtriiSORT      MILITARY      SERV- 
ICE— 
See  Anny  and  Navy* 

CONBEMNATION  — 
See  Enftinent  Bomaia. 

CONBITIONAL  CONBEMNATION  — 
See  Eminent  Bon&ain. 

CONBITIONAI.  SALES  — 

Right  of  chattel  mortgagee  or  conditional 
vendor  to  accession  to  property  mort- 
gaged or  sold,  1170. 

CONBITIONS  — 
See  Beeds. 


CONFLICT  OF  LAWS  — 

Law  governing  status  of  person  aa  legiti* 
mate  or  illegitimate,  537. 

CONSCRIPTION  — 
See  Ajewij  and  Navy* 

consibebLation — 

See  Eniinent  Bomain^.  Vei|der's  Lien. 

constitutional  law  — 

Banks:  validity  and  effect  of  Federal  Re- 
Herve  Act;  1090. 

Carriers  of  passengers:  state  or  munici- 
pal regulation  of  jitney  buses,  1051. 

"Citizen"  as  including  corporation  within 
constitutional  protection  of  privileges 
and    immunities,    876. 

Elections :  validity  and  construction  of 
statute  providing  for  preferential  sys- 
tem of  voting,  482. 

Immigration:  authority  of  Congress  oVer 
immigration,  238. 

— ^validitv  of  statute  prohibiting  importa- 
tion of  contract  labor,  262. 

"Law:"  ordinance  as  "law"  within  mean- 
ing of  constitutional  provision,  687. 

Municipal  corporations:  eommissioik  form 
of  municipal  government,  1103. 

Nursing:  state  regulation  of  practice  of 
nursing,  168. 

Public  service  corporations:  validity  of 
statute  conferring  on  commission  power 
to  fix  rates  for  public  service  corpora- 
tions, 57. 

Schools:  power  of  legislature  with  respect 
to  expenditure  of  school  funds,  917. 

Second-hand  clothing,  etc.:  state  or  mu- 
nicipal regulation  of  use  or  sale  of  sec- 
ond-hand clothes,  bedding,  or  the  like, 
1068. 

War:     compulsory  military  service,  812. 

— rights  and  liabilities  of  alien  enemies, 
189. 

Who  may  attack  statute:  estoppel  of  pub- 
lic officer  to  deny  validity  of  statute  by 
accepting  compensation  thereunder,  284. 

CONSTRUCTION  — 

See  Eleetions}  Statntee;  WilU* 


CONSUMMATION  OF  CONTRACTS  — 
See  Contraeta. 

CONTEST  — 
See  IVille. 

CONTRACTS  — 

Alien  enemies:  contract  rights  of  alien 
enemy,  195. 

Amusement  contracts,  391. 

Offer  and  acceptance:  acceptance  of  offer 
once  rejected  as  consummating  contract 
of  sale,  987. 

Pleading:  inconsistent  defenses  in  action 
growing  out  of  contract,  715. 

Validity:  solicitation  of  business  by  at- 
torney as  forfeiture  of  right  to  compen- 
sation therefor,  872. 

—validity  and  effect  of  contract  induced 
by  threats  of  criminal  prosecution 
against  friend,  or  relative  other  than 
parent,  child  or  spouse,  1033. 
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CONTRACTS  —  Continued. 

Validity:  validity  and  effect  of  contract  of 
parent  or  child  induced  by  threats  of 
criminal  prosecution  against  other.  1026. 

— validity  of  contract  designed  to  influence 
public  election,  350. 

See  alio  Carrlenr  of  Goods;  Ckambers 
of  Commeroe;  Corpora'tilons;  Hns- 
band  and  Wife;  Inimif^ration; 
Vendor  and 


CONTRIBUTORY  NEOLZGENCE  — 

Contributory  negligence  in  attempt  to  save 
human  life,  654. 


CORPORATIONS  — 

'^Citizen"  as  including  corporation,  875. 

Effect  on  sales  of  corporate  stock  of  seven- 
teenth section  of  statute  of  frauds  and 
equivalent ,  enactments,  991. 

Fire  company,  insurance  patrol  or  the  like 
as  charitable  institution,  797. 

Powers  and  liabilities  of  private  corpora- 
tion or  asBociation  organized  to  promote 
business  interests  of  community,  787. 

COUNCIL  * 
See  Mnnioipal  Corporations. 

COURTS  — 

"Citizen"  as  including  corporation  for  pur- 
pose of  giving  court  jurisdiction,  875. 

Grounds  for  revocation  of  naturalization, 
45. 

Jurisdiction  of  court  over  military  forces, 
8. 

What  constitutes  "order  of  court,"  1041. 

See  also  New  TriaL 


d  Tenant. 


COVENANTS  — 
See  landlord 


CRIMINAI.  I*AW  — 

Anonymous  letters:  sending  anonymous 
letter  as  criminal  offense,  699. 

Army  and  Navy:  criminal  liability  of 
soldier  or  militiaman  for  injury  to  per- 
son or  property,  26. 

Bigamy:  cohabitation  under  foreign  mar- 
riage as  bieamy,  1141. 

Duress:  validity  and  effect  of  oontraftt 
induced  by  threats  of  criminal  prosecu- 
tion against  friend,  or  relative  other 
than  parent,  child  or  spouse,  1033. 

— ^validity  and  effect  of  contraet  of  parent 
or  child  induced  by  threats  of  criminal 
prosecution  against  other,'  1026. 

Immigration:  immigrant  prostitution  or 
immorality,  250. 

—soliciting  or  importing  alien  contract 
labor  as  crime,  261. 

Indictment  and  information:  necessity 
that  criminal  information  filed  by  pros- 
ecuting attorney  be  under  oath,  531. 

Insanity  as  defense:  irresistible  or  uncon- 
trollable impulse  as  defense  to  criminal 
charge,  609. 

Jeopardy:  failure  to  interpose  objection 
of  former  jeopardy  on  second  trial  as 
waiver  of  plea,  765. 


B  AMAGES  — 

Damages  for  breach  of  contract  for  serr- 
ices  of  theatrical  performer,  395. 


See  I«if e  Insnranoo* 


DEATH  BT  WRONGFUIi  ACT  — 

Right  of  action  within  jurisdiction  as  suf- 
ficient property  right  to  warrant  grant 
of  administration,  1217. 


Payment  of  debt  to  alien  enemv,  199. 
See  also  Deseent  and  Bistribntion. 

DECEDENTS*  ESTATES  — 

See  Desoent  and  Distribution;  Eneen- 
tors  and  Adnkinistrators;  Partner^ 
sbip. 


Construction  of  absolute  deed  as  equitable 
mortgage  in  favor  of  third  person,  970 

Validity  of  condition  in  deed  prohibitiog 
sale  of  liquor  on  land  grantea,  110. 

See  also  Duress;  Fraudulent  Sales 
id  Conveyanees;  Vendor's  Iden. 


See  Pleading. 


See  Telesrapbs  and  Telepbo; 


DEI.IVERT  — 

See  Telesrapbs  and  Telepbones. 

DEPOSITS  * 
See  Banks. 

DESCENT  AND  DISTRIBUTIOK — 

Laches  or  neglect  of  creditor  of  deceased 

as     preoluding     enforcement     of     debt 

against  heir  or  devisee,  95. 
Law  governing  legitimacy  of  person  with 

respect  to  right  to  inherit,  538. 
Meaning    of    "inherit,"    "inherited,"    etc., 

386. 
Right  of  illegitimate  child  to  inherit  from 

or  through  father,  826. 


See  Descent  and  Distribution;  VTills. 


DISEASE  — 

See  Aeeident  Insur 


DISHONESTY  — 

What  constitutes  dishonesty  of  employee 
within  policy  of  fidelity  insurance,  425. 

DISORDERI«T  CONDUCT-- 

Language  constituting  disorderly  conduct^ 

889. 

DIVORCE  — 

Effect  of  divorce  upon  rights  of  beneficiary 
in  insurance,  269. 
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DURESS'- 

Validity  and  effect  of  contract  induced  by 
threats  of  criminal  prosecution  against 
friend,  or  relative  other  than  parent, 
child  or  spouse,  1033. 

Validity  and  effect  of  contract  of  parent 
or  (hild  induced  by  threats  of  criminal 
prosecution  against  other,  1026. 


Inconsistent  defenses  in  action  of  eject- 
ment, 731. 

SLBCTIONS  — 

Residence  at  school  or  public  institution 
as  affecting  right  to  vote,  403. 

Validity  and  construction  of  statute  pro- 
viding for  preferential  system  of  voting, 
482. 

Validity  of  contract  designed  to  influence 
public  election,  360. 

IXECTRICITT  — 

Interference  with  electric  wires  in  moving 
building,  79. 

ELEVATED  RAIUtOADS  — 
See  Carriers  of  Passengeri. 

EMBEZCT^EMENT  — 

What  constitutes  embezzlement  by  em- 
ployee within  policy  of  fidelity  insur- 
ance, 427. 

EMIKENT  DOMAIN  — 

Conditional  condemnation  of  property,  631. 

Necessity  that  landowner  return  condem- 
nation money  on  abandonment  of  oocu- 
pation  by  condemnor,  1136. 

Right    to   compensation    in    condemnation 

{>roceeding3  for  improvements  placed  on 
and   by   condemnor   with   authority   or 
color  thereof,  141. 

EMPLOYERS*  UABILITT  ACTS  — 

Right  of  action  under  Federal  Employers* 
Liability  Act  as  suflBcient  property  right 
to  warrant  grant  of  administration, 
1221. 


EVIDENCE  —  Continued. 

Book  entries:  necessity  that  book  of  ac- 
counts offered  in  evidence  be  book  of 
original  entry,  961. 

Burden  of  proof  as  to  right  to  exclude 
alien  under  immigration  act,  247. 

Expert  and  opinion  evidence:  admissibil- 
ity of  nonexpert  testimony  to  prove  in- 
toxication, 628. 

Libel  and  slander:  admissibility  of  testi- 
mony of  readers  or  liearers  of  libel  or 
slander  as  to  their  understanding  of 
identity  of  person  defamed,  36. 

Parol  evidence:  admissibility  of  extrinsic 
evidence  with  respect  to  approval  or 
disapproval  of  bill  by  executive,  836. 

Presumptions:  presumption  as  to  liabil- 
ity of  wife  for  household  expenses,  561. 

— presumption  of  negligence  from  collision 
resulting  in  injury  to  passenger,  634. 

Trial  without  jury:  effect  of  admission 
of  incompetent  evidence  in  trial  before 
court  without  jury,  660. 

EXECXmONS  — 

Effect  on  judgment  lien  of  assignment  of 
judgment  or  execution  issued  to  or  for 
bencffit  of  judgment  debtor,  557. 

EXEC  U  Tl  V  ES  — 

See  Statntes. 

EXECUTORS       AND      ADMINISTRA- 
TORS'- 

Limit  of  time  within  which  leave  will  be 
granted  to  sell  decedent's  realty,  600. 

Power  of  executor  or  administrator  with 
will  annexed  to  appeal  from  judgment 
refusing  probate,  1079. 

Right  of  action  within  jurisdiction  as  suf- 
ficient property  right  to  warrant  grant 
'  of  administration,  1217. 

See  also  Deaoent  and  Distrllintion. 


See  War. 


EXPERT  EVIDENCE'- 
See  Erldenoe* 

EXPRESS  WARRANTY  — 
See  Warranty. 

EXTRINSIC  EVIDENCE  — 
See  Statutes. 


ENGINES  — 
See  Fires. 

EQITITABLE  MORTGAGES  — 

Construction  of  absolute  deed  as  equitable 
mortgage  in  favor  of  third  person,  970. 

ESTOPPEL  — 

Estoppel  of  public  officer  to  deny  validity 
of  statute  by  accepting  compensation 
thereunder,  284. 

EVIDENCE  — 

Admissions   and   declarations:      admission 

from   inconsistent  defenses  in  pleading, 

740. 
Beneficial    associations:      admissibility   of 

benefit    certificate    in    evidence    without 

other  parts  of  contract,  145. 


FALSE  IMPRISONMENT  — 

Inconsistent  defenses   in   action   for   false 
imprisonment,  737. 


Persons  included  within  the  term  ''family*' 
when  used  to  designate  beneficiaries  in 
insurance  policy  or  benefit  certificate, 
694. 


Meaning  of  term  "family  expenses,"  675. 

FEDERAL  EMPLOYERS*   LIABILITY 
ACT  — 
See  Employers*  Lialkilitj  Aots. 

FEDERAL  RESERVE  ACT  — 
See  Banks. 
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FIBELITT  INSURANCE  — 

Act  or  default  of  employee  covered  by 
fidelity  bond  or  insurance,  420. 

FIRE  COMPANIES  — 

Fire  company,  insurance  patrol  or  the  like 
as  charitable  institution,  797. 

FIRE  INSURANCE  — 

Insurable  interest  of  tenant  of  property 
for  specific  term,  961. 

Sale  and  reacquisition  of  title  as  violation 
of  clause  in  fire  insurance  policy  pro- 
hibiting change  in  interest,  title,  et<:., 
934. 

Validity  of  expenditure  of  school  funds  for 
establishment  of  school  insurance  fund, 
925. 


GOVERNOR  — 

See  Statutes. 

GUARANTY- 

Inconsistent  defenses  in  action  growing 
out  of  contract  of  guaranty,  720. 

Right  of  guarantor  to  control  application 
of  payment,  585. 

HEAItTH  — 

State  or  municipal  regulation  of  use  or 
sale  of  second-hand  clothes,  bedding,  or 
the  like,  1068. 


Meaning  of  term  "lawful  heirs"  as  used  in 

will,  1166. 
See  alio  Besoent  and  Bistrlbutton. 


Liability  for  fire  caused  by  stationary  en- 
gine, furnace,  or  the  like,  771. 


Contracts   involving  theater  fiztures,  399. 

FI.OWAGE  — 

See  IXTateri  and  IVateroomrses. 

FOREIGN  MARRIAGE  — 
See  Bigamy. 

FORMER  JEOPAROT  — 
See  Jeopardy. 

FRAUD  — 

Fraud  as  ground  for  revocation  of  natu- 
ralization, 46. 

What  constitutes  fraud  of  employee  within 
policy  of  fidelity  insurance,  420. 

See  also  Fraudulent  Salei  and  Con- 
▼eyanees. 

FRAUBS,  STATUTE  OF  — 

Effect  on  sales  of  corporate  stock  of  seven- 
teenth section  of  statute  of  frauds  and 
equivalent  enactments,  991. 


HIGH  SCHOOIiS  — 

Validity  of  expenditure  of  school  funds  for 
maintenance  of  high  school,  921. 

HOMESTEAD  — 

Validity  sls  against  creditors  of  convey- 
ance of  homestead,  994. 

HOSFITAIiS  AND  ASYLUMS  — 

Right  to  damages  for  unlawful  detention 
in  hospital  or  institution  for  insane,  162. 

Validity  of  expenditure  of  school  funds  for 
maintenance  of  orphan  asylum,  924. 

HOUSEHOIJ>  EXPENSES  — 
See  Husband  and  Wife. 


HUSBANB  ANU  WIFE  — 

Liability  of  wife  for  household  expenses, 
661. 

ICE  — 

Right  to  harvest  ice  as  between  person 
having  right  of  flowage  and  riparian 
proprietor,  782. 

IDENTITY  — 

See  Libel  and  Slander. 


FRAUDULENT  SALES  AND  CONVET- 
ANCES  — 

Mortgagee  as  creditor  entitled  to  attack 
conveyance  of  same  or  other  property  by 
mortgagee,  953. 

Validity  as  against  creditors  of  convey- 
ance of  homestead,  994. 

FRIENDS  — 

Validity  and  effect  of  contract  induced  by 
threats  of  criminal  prosecution  against 
friend,  or  relative  other  than  parent, 
child  or  spouse,  1033. 

FURNACES  — 

Liability  for  fire  caused  by  stationary  en- 
gine, furnai^e,  or  the  like,  771. 

GARNISHMENT  — 

Money  standing  in  name  of  debtor  but  be- 
longing to  third  person  as  reachable  in 
garnishment  proceeding,  1145. 


ILLEGAL  CONTRACTS* 

Solicitation  of  business  by  attorney  as  for- 
feiture of  right  to  compensation  there 
for,  872. 

Validity  and  effect  of  contract  induced  by 
threats  of  criminal  prosecution  against 
friend,  or  relative  other  than  parent, 
child  or  spouse,  1033. 

Validity  and  effect  of  contract  of  parent 
or  child  induced  by  threats  of  criminal 
prosecution  against  other,  1026. 

Validity  of  contract  designed  to  influence 
public  election,  350. 

ILLEGITIMACY  — 

Law  governing  status  of  person  as  legiti- 
mate or  illegitimate,  537. 

Right  of  illegitimate  child  to  inherit  from 
or  through  father,  826. 

ILLNESS  — 

See  Aoeident  Insnranoe. 
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IMMIGRATION-  ,       .      ^, 

Clasaee  of  aliens  excluded  by  immigration 

act,  235.  ,  ,.^ 

Immigrant    prostitution     or     immorality, 

250. 
Soliciting  or  importing  alien  contract  labor 

as  crime,  261. 

IMPIilEB  CONTRACTS -i 

See  Carriers  of  Goods. 

IMPIiIED  COVENANTS  — 
See  Landlord  amd  Tenant. 

IMPLIEB  VENDOR'S  UEN  — 
See  Vendor's  Iden. 

IMPLIED  WARRANTT  — 
See  Warranty. 

IMPROVEMENTS  — 

Right  of  defaulting  purchaser  under  con- 
tract for  sftle  of  land  to  reimbursement 
for  improvements,  85. 

Right  to  compensation  in  condemnation 
proceedings  for  improvements  placed  on 
land  by  condemnor  with  authority  or 
color  thereof,  141. 

lifltPXTLSE  — 
See  Insanity. 

INCONSISTENT  DEFENSES  — 
See  Pleading* 

INCREASE  — 

See  Aniaials. 

INDORSEMENT  — 
See  Bills  and  Notes. 

INFANTS  — 

Exclusion  of  alien  child  under  immigra- 
tion act,  247. 

Infant  as  subject  to  compulsory  military 
service,  814. 

Law  of  road  as  applicable  with  respect  to 
one  using  highway  for  play,  454. 

Right  of  infant  unlawfully  enlisted  to  re- 
lease from  detention  of  military  or  naval 
authorities,  778. 

Validity  and  effect  of  contract  of  parent 
or  child  induced  by  threats  of  criminal 
prosecution  against  other,  1026. 
See  also  lUesitimacy. 

INFORMATIONS  — 
See  Criminal  Law. 

TTmnESUT  ^^ 

Meaning  of  "inherit,"  "inherited,"  etc.,  386. 

IN  JTJKOTIONS  — 

Injunction  to  restrain  breach  of  contract 
by  theatrical  performer,  395. 

INSANITY  — 

Irresistible  or  uncontrollable  impulse  as 
defense  to  criminal  charge,  609. 

Right  to  damages  for  unlawful  detention 
in  hospital  or  institution  for  insane,  162. 


nrSOLVENCT  — 


INSURABLE  INTEREST* 
See  Life  Insurance. 

INSURANCE  — 

Accident  insurance:  construction  of  clause 
in  accident  insurance  policy  excepting 
death  caused  by  disease,  463. 

— construction  of  provision  in  accident  in- 
surance policy  relating  to  injury  V^auscd 
by  burning  of  building"  or  similar 
phrase,  410. 

Benefit  insurance:  admissibility  of  benefit 
certificate  in  evidence  without  other 
parts  of  contract,  145. 

—effect  of  divorce  upon  rights  of  ^bene- 
ficiary under  benefit  certificate,  270. 

— persons  included  within  the  term  "fam- 
ily" when  used  to  designate  beneficiaries 
in  benefit  certificate,  094. 

Fidelity  insurance:  act  or  default  of  em- 
ployee covered  by  fidelity  bond  or  insur- 
ance, 420. 

Fire  inqurance:  insurable  interest  of  ten- 
ant of  property  for  specific  term,,  951. 

— insurance   of   property   of   alien   enemy, 

200.  . 

— sale  and  reacquisition  of  title  as  viola- 
tion of  clause  in  fire  insurance  policy 
prohibiting  change  in  interest,  title,  etc., 

934. 

— validity  of  expenditure  of  school  funds 
for  establishment  of  school  insurance 
fund,  925. 

Life  insurance:  death  while  engaged  m 
violating  *aw  within  exception  in  life 
insurance  policy,  592. 

— effect  of  divorce  upon  rights  of  bene- 
ficiary in  life  insurance  policy,  269. 

— insurance  of  life  of  alien  enemy,  200. 

—persons  included  within  the  term  "fam- 
ily" when  used  to  designate  beneficiaries 
in  life  insurance  policy,  694. 

—relation  by  aflinity  as  supporting  insur- 
able interest  in  life,  158. 

Pleading:  inconsistent  defenses  in  action 
growing  out  of  contract  of  insurance, 
719. 

INSURANCE  PATROL- 

Fire  company,  insurance  patrol  or  the  like 
as  charitable  institution,  797. 

INSURRECTION  — 

Existence  of  insurrection  as  affecting  lia- 
bility of  soldier  or  militanian  for  injury 
to  person  or  property,  15. 

INTEREST  — 

Right  to  interest  on  judgment  as  affected 
by  modification  of  judgment  on  appeal, 

4*13. 
Suspension    of    interest    on    debt    between 
alien  enemies,  199. 

INTERMENT  — 

Status  of  interned  alien  enemy,  193. 
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INTERSTATE  COMMERCE*- 

Statute  conferring  on  public  service  com- 
mission power  to  fix  Tates  for  public 
service  corporations  as  interference  with 
interstate  commerce,  62. 

INTERURBAN  RAILIXTATS  ^ 
See  Carriera  of  Passensen. 

INTOXICATING  UCQUORS  — 

Admissibility  of  nonexpert  testimony  to 
prove  intoxication,  628. 

Medicinal  or  toilet  preparation  containing 
alcohol  as  within  purview  of  intoxicat- 
ing liquor  statute,  909. 

Territory  affected  by  adoption  of  local  op- 
tion law,  512. 

Validity  of  condition  in  deed  prohibiting 
sale  of  liquor  on  land  granted,  110. 

INTOXICATION  — 

See  Intozieating  I<iqiiori. 

IRRESISTIBUS  IMPtJI.SE  — 
See  Insanity. 

JEOPARDY  — 

Failure  to  interpose  objection  of  former 
jeopardy  on  second  trial  as  waiver  of 
plea,  765. 

JITNET  BtrSES  — 

Jitney  bus  proprietor  as  common  carrier 

of  passengers,  1060. 
State    or    municipal    regulation    of    jitney 

buses,  1051. 

JOINT  STOCK  COMPANIES  — 

"Citizen"  as  including  joint  stock  com- 
pany, 878. 

JUDGMENTS  — 

Effect  on  judgment  lien  of  assignment  of 
judgment  or  execution  issued  to  or  for 
benefit  of  judgment  debtor,  557. 

Right  to  interest  on  judgment  as  affected 
bv  modification  of  judgment  on  appeal, 
413. 

JUDICIAI.  SALES  — 

Deed  given  at  judicial  sale  as  equitable 
mortgage  in  favor  of  original  owner  of 
premises,  970. 

JURISDICTION  — 
See  Conrti. 


Prejudice  against  race  or  color  of  party 
to   action   as   disqualifying  juror,   1167. 

LABOR  LAWS  — 

Soliciting  or  importing  alien  contract  labor 
as  crime,  261. 

LACHES  — 

See  Desoent  and  DistribntloA. 

LANDLORD  AND  TENANT  — 

Contracts  for  lease  of  theaters,  398. 
Effect   on   lease  of  tenant  becoming  alien 
enemv,  202. 


LANDLORD    AND    ttOT ANT  —  Contim- 
ned. 

.  Implication  of  covenant  for  quiet  enjoy- 
ment in  lease,  615. 
Inconsistent  defenses  in  action  relating  to 

rent,  733. 
See  aleo  Fire  Insnranoe. 


LANGUAGE  — 

See  Breach  of  Peace;  Disorderly  Con- 
dncti 


What    constitu^s    larceny    by    employee 
within  policy  of  fidelity  insurance,  427. 

LAWFUL  HEIRS  — 

Meaning  of  term  "lawful  heirs"  as  used  in 
will,  1156. 

LAW  OF  ROAD  — 

Law  of  road  as  applicable  with  respect  to 
one  using  highway  for  play,  464. 

LAWS  — 

Ordinance  as  *Tiaw,"  687. 


See    Fire    laenranoe;    Landlord 
Tenant. 

LEGATEES  — 

See  W^ills. 

LEGITIM  ACT  — 

See  niegitiniaoy. 


.  See  Anonynotts  Lettera. 

LIBEL  AND  SLANDER  — 

Admissibility  of  testimony  of  readers  or 
Iiearers  of  libel  or  slander  as  to  their 
understanding  of  identity  of  person  de- 
famed, 36. 

Inconsistent  defenses  in  action  for  libel 
or  slander,  737. 

Running  of  statute  of  limitations  against 
action  for  libel  or  slander,  64. 

LIENS  — 

Inconsistent  defenses  in  action  growing 
out  of  lien  on  realty,  736. 

See  also  Banks;  Judgments;  Me- 
chanics' Liens;  Vendor's  Lien. 

LIFE  INSURANCE  — 

Death  while  engaged  in  yiolating  law 
within  exception  in  life  insurance  pol- 
icy, 592. 

Effect  of  divorce  upon  rights  of  beneficiary 
in  life  insurance  policy,  269. 

Persons  included  within  the  term  "family** 
when  used  to  designate  beneficiaries  in 
life  insurance  policy,  694. 

Relationship  by  affinity  as  supporting  in- 
surable interest  in  life,  158. 

LIMITATION  OF  ACTIONS  — 

Application  of  statute  of  limitations  as 
betwe*»n  truiitee  and  beneficiary  of  ex- 
press trust,  1018. 
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LIMITATION   OF   ACTIONS  —  Comtim- 
ued. 

Riuming  of  stattite  of  limitations  against 
action  for  libel  or  slander,  64. 

Running  of  statute  of  limitations  as  be- 
tween alien  enemies,  213. 

IX>OAI.  o:^TtON-. 

Territory  affected  by  adoption  of  local  op- 
tion law,  512. 


Whether  marriages  within  prohibited  de-, 
grees  of  relationship  voidable  or  void, 
151. 

See  alao  Bicamj;  Willi. 

MASTER  AinO  SERVANT  — 

Inconsistent  defenses  in  action  growing 
out  of  contract  of  employment,  710. 

Right  of  action  under  Federal  Employers' 
Liability  Act  as  sufficient  property  rijght 
to  warrant  grant  of  administration, 
1221. 

Workmen's  compensation  act  as  applicable 
to  injury  arising  from  war,  700. 

See  alio  Oarrieri  of  Paiiensen;  Fi- 
delity Inivranoe. 

MECHANICS*  UENS  — 

Effect  of  bankruptcy  of  owner  of  property 
on  right  to  mechanic's  lien,  292. 

Right  of  owner  of  building  on  which  me- 
chanic's lien  is  claimed  to  control  appli- 
cation of  payment,  688. 

Who  is  "subcontractor"  within  mechanic's 
lien  law,  801. 

MEDICINAI.  PREP ARATIONS -i 
See  Into^oatlAS  Liqiion. 


See  Telesrapha  andl  Telephones, 


Civil  or  criminal  liability  of  soldier  or 
militiaman  for  injury  to  person  or  prop- 
erty, 8. 

Compulsory  military  service,  812. 

Right  of  infant  unlawfully  enlisted  to  re- 
lease from  detention  of  military  or  naval 
authorities,  778. 

MONET  — 

See  Oamislftaieiit. 


MONET  HAD  AND  RECEIVED  — 

Inconsistent  defenses  in  action  for  money 
had  and  received,  725. 

MONOPOIilES  — 

Validity  of  condition  in  deed  vrohibiting^^ 
sale  of  liquor  on  lan^  graqteo,  112.   . 

MORTGAGES  — 

Construction  of  absolute  deed  aa  equitable 
mortgage  in  favor  of  third  person,  970. 

Mortgagee  as  creditor  entitled  to  attack 
conveyance  of  same  or  other  property  by 
mortgagee,  063. 

MOTIONS  — 
See  New  Trial, 


MOVING  BUII.DINGS  * 
See  Streeta  and  Hlshwaja. 

MimiCIPAI*  CORPORATIONS  — 

Carriers  of  {Passengers:  state  or  munici- 
pal regulation  of  jitney  buses,  1051. 

Commission  form  of  municipal  government, 
1103. 

Council:  right  of  member  of  municipal 
council  to  vote  on  matter  involving  nis 
personal  interest,  518. 

Health :     state  or  municipal  regulation  of. 
use  or  sale  of  second-hand  clothes,  bed- 
ding, or  the  like,  1068. 

Ordinance  as  "law,"  687. 

Streets:  law  of  road  as  applicable  with 
respect  ta  one  using  highway  for  play, 
454. 

— statute  conferring  on  public  service  com- 
mission power  to  fix  rates  for  public 
service  corporations  as  interference  with 
municipal  control  of  higliways,  62. 

— stopping  or  leaving  vehicle  in  dangerous 
place  in  street  as  negligence  precluding^ 
recovery  for  resulting  injuries,  1229. 

— ^use  of  streets  for  moving  buildings,  77. 

NATURALIZATION  — 

Grounds  for  revocation  of  naturalization, 

45. 
Naturalization  of  alien  enemy,  214. 

NEGUGENCE  — 

Army  and  navy:  civil  liability  of  soldier 
or  militiaman  for  injury  to  person  or 
property,  8. 

Carriers  of  passengers:  liability  of  rail- 
road company  to  person  wrongfully  rid- 
ing on  train  by  permission  or  direction 
of  railroad  employee,  358. 

— operating  car  or  train  with  insufficient 
•  number  of  employees  as  negligence  on 
part  of  carrier  of  passengers,  73. 

^-presumption  of  negligence  from  collision 
resulting  in  injury  to  passenger,  6S4. 

— when  intending  passenger  actually  be- 
comes such,  1206. 

Contributory  negligence  in  attempt  to  save 
human  life,  654. 

Death  by  wrongful  act:  right  of  action 
within  jurisdiction  as  sufficient  property 
right  to  warrant  grant  of  administra- 
tion, 1217. 

Fidelity  insurance:  what  constitutes  neg^ 
ligence  of  employee  within  policy  of 
fidelity  insurance,  434. 

Fires:  liability  for  fire  caused  by  sta- 
tionary cmgine,  furnace,  or  the  like,  771. 

Hospital's  and  asylums:  right  to  damages 
for  unlawful  detention  in  hospital  or  in- 
stitution for  inaane,  162. 

Master  and  servant:  workmen's  compen- 
sation act  as  applicable  to  injury  aris- 
ing from  war,  760. 

Pleading:  inconsistent  defenses  in  action 
growing  out  of  negligence,  736. 

Streets  and  highways:  law  of  road  as  ap- 
plicable with  respect  to  one  using  high- 
way for  pl^y,  454. 

— stopping  or  leaving  vehicle  in  dangerous 
place  in  street  as  negligence  precluding 
recovery  for  resulting  injuries.  122». 

— ^use  of  streets  for  moving  buildings,  77. 
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NEGLIGENCE  —  Continued. 

Telegraphs  and  telephones:  duty  of  tele- 
graph company  to  notify  Bender  of  delay 
in  transmission  of  delivery  of  message, 
545. 

See  also  Descent  and  Diitribntion. 

NEW  TRIAL  — 

Power  of  court  to  open  or  vacate  order  de- 
termining motion  for  new  trial,  1151. 

NONEXPERT  EVIDENCE  — 

See  Evidence. 

NORMAL  SCHOOLS  — 

Validity  of  expenditure  of  school  funds  for 
maintenance  of  normal  school,  921. 

NOTICE  — 

Sufficiency  of  notice  of  action  against  alien 
enemy,  212. 

NURSING  — 

State  regulation  of  practice  of  nursing, 
168. 

OFFENSIVE  LANGUAGE  — 

See  Breaoli  of  Peace;  Diiorderly  Con- 
duct. 

OFFER  AND  ACCEPTANCE  — 
See  Contracts. 

OFFICERS  — 

See  Army  and  NaTy;  Public  Officers. 

OPENING  JUDGMENTS  — 
See  New  Trial. 

OR  — 

Construction  of  "and"  as  "or,"  and  vice 
versa,  in  construing  will,  306. 

<<OR  BEARER"  — 

See  Alteration  of  Instruments. 

''ORDER"  — 

See  Alteration  of  Instrunuints. 

ORDER  OF  COURT  — 
See  Courts. 

ORDERS  — 

See  New  TriaL 

ORDINANCES  — 

See  Municipal  Corporations. 

''OR  ORDER"  — 

See  Alteration  of  Instruments. 

ORPHAN  ASYLUMS  — 

Validity  of  expenditure  of  school  funds  for 
maintenance  of  orphan  asylum,  924. 

PARENT  AND  CHILD  — 

Ri^ht  of  infant  unlawfully  enlisted  to  re- 
lease from  detention  of  military  or  naval 
authorities,  778. 

Validity   and  effect  of  contract  of  parent 
or  child  induced  by  threats  of  criminal 
prosecution  against  other,  1026. 
See  also  Ille^timaey* 


PAROL  EVIDENCE  — 

Admissibility  of  extrinsic  evidence  with  re- 
spect to  approval  or  disapprpval  of  bill 
by  executive,  836. 


''Citizen"  as  including,  partoerahip,  878. 

Effect  on  contract  of  partnership  of  part- 
ner becoming  alien  enemy,  202. 

Right  of  surviving  partner  to  purchase  de- 
ceased partner's  interest,  946. 


PATROL  — 

See  Insur 


ce  Patrol. 


PAYMENT  — 

Negotiation  of  note  of  debtor  as  eoastitui- 
ing  payment  of  original  debt,  364. 

Right  of  third  person  to  control  applica- 
tion  of  payment,  582. 

PERSONAL  PROPERTY  — 

Inconsistent  defenses  in  action  relatiitg  to 
personal  property,  725. 

PLAYWRIGHTS  — 

Contracts  with  playwrights,  397. 

PLEADING  — 

Inconsistent     defenses     within     rules     of 

pleading,  704. 
Ordinance    as    "law*'    within    meaning   of 

phrase  "contrary  to  law"   in  pleading, 

691. 


See  Statutes. 

PREFERENTIAL  VOTING  — 
See  Elections. 

PREJITDICE  — 
See  Jury. 

PRESUMPTIONS  — 

Presumption    as   to   liability   of   wife  for 

household  expenses,  561. 
Presumption   of   negligence  from  collisioii 

resulting  in  injury  to  passenger,  634. 

PRINCIPAL  AND  AGENT  — 
See  Agency. 

PRINCIPAL  AND  SURETY  — 
See  Suretyslilp. 

PRIVATE  SCHOOLS-^ 

Validity  of  expenditure  of  school  funds  for 
maintenance  of  private  school,  922. 

PROFANE  LANGUAGE  — 

See  Breaoli  of  Peace  |  Disorderly  Con- 
duct. 

PROSECUTING  ATTORNEYS  — 

Necessity  that  criminal  information  filed 
by  prosecuting  attorney  be  under  oath, 
631. 

PROSTITUTION  — 

Immigrant  prostitution  or-  immorality, 
250. 
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PUBUC  m sTinrriONs  — 

Residence  at  public  institution  as  affect- 
ing right  to  vote,  403. 

PUBLIC  UiNDS^ 

State  lands  under  contract  of  purchase  as 
subject  to  taxation,  129. 

PUBUC  OFFICEBS  — 

Estoppel  of  public  officer  to  deny  validity 
of  statute  by  accepting  compensation 
thereunder,  284. 

See  alao  Munloipal  Corporatieae. 

FinSUO  SERTICE  OOMMISSIONS -. 

Validity  of  statute  conferring  on  commis- 
sion power  to  fix  rates  for  public  service 
corporations,  67. 

PUBUO  SBRVICE  COBPOBATIONS  •* 

Validity  of  statute  conferring  on  commis- 
sion power  to  fix  rates  for  public  service 
corporations,  57. 

QUIET  ENJOYMENT  ~ 
See  landlord  and  Tenant. 

QUIETING  TITIiE  — 

Inconsistent  defenses  in  action  to  quiet 
title,  734. 

QUOTIENT  VERBICT  — 
See  Verdlet. 

RACE  — 
See  Jnry. 

BAIUROAD8  — 

Stopping  or  leaving  vehicle  near  railroad 

as  negligence,  1233. 
See  also  Carriers  of  Passensera;  Pub- 

llo  Service  Corporations. 


See  Pnblio  Service  Corporations. 

BEAI.  PROPERTY  — 

Inconsistent  defenses  in  action  relating  to 
real  property,  729. 

REUiTIONSHIP  — 

See  Idfe  Inanranoe;  Marriatfe. 


Validity  and  effect  of  contract  induced  by 
threats  of  criminal  prosecution  against 
.  friend,   or    relative   other    than   parent, 
child  or  spouse,  1033. 

RENT  ^ 

See  Landlord  and  Tenant. 


BESCISSIOir,    CANO£I»I.ATIOH    AND 
REFORMATION  — 

See  Vendor  and  Pureliaaer. 

RESIDENCE  — 
See  Eleotiona. 

RESTRAINT  OF  TRADE  — 
See  Monopolies. 


RESTRICTIVE  CONDITIONS  — 
See  Deeds. 

REVOCATION  — 
See  WilU. 

RIPARIAN  RIGHTS  — 
See  Waters  and  Watereonrses. 

SAUSS  — 

Acceptance  of  offer  once  rejected  as  con- 
summating contract  of  sale,  987. 

Contract  of  sale  with  alien  enemy,  203. 

Express  or  implied  warranty  on  sale  by 
sample,  311. 

Inconsistent  defenses  in  action  growing 
out  of  contract  of  sale,  727. 

Bight  of  chattel  mortgagee  or  conditional 
vendor  to  accession  to  property  mort- 
gaged or  sold,  1170. 

See  also  Corporations. 

sampi.es  — 

See  Sales. 

SANATORIUMS  — 

See  Hospitals  and  Asylnms. 

SAVING  LIFE  — 

See  Contribntory  Neglisence* 

SAVINGS  BANKS  — 

Right  of  depositor  in  insolvent  bank  to 
set  off  deposit  against  debt  to  bank, 
1187. 

SCHOOLS  — 

Power  of  legislature  with  respect  to  ex- 
penditure of  school  funds,  917. 

Residence  at  school  as  affecting  right  to 
vote,  403. 

SECOND-HAND  MATERIAL  — 
See  Beddins;  Clothing. 

SECTARIAN  SCHOOLS  — 

Validity  of  expenditure  of  school  funds 
for  maintenance  of  sectarian  school,  923. 

SET-OFF  ~ 

Lien  or  set-off  of  insolvent  bank  against 

deposit  for  debt  of  depositor  not  yet  due, 

1206. 
Right   of   depositor   in  insolvent  bank   to 

set    off   deposit    against   debt   to    bank, 

1187. 

SOCIETIES  AND  CLUBS  — 

Fire  company,  insurance  patrol  or  the  like 
as  charitable  institution,  797. 

Powers  and  liabilities  of  private  corpora- 
tion or  association  organized  to  promote 
business  interests  of  community,  787. 

SOLDIERS  — 

See  Army  and  Navy. 

SOLICITATION  OF  llUSINESS  — 
See  Attorneys. 


SPRINGS  — 
See  Waters 


and  Watereo 
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STATE  IJINDS  — 
See  Pulblic  liandi. 

STATES  ~ 

Right  to  damages  for  unlawful  detention 
in  hospital  or  institution  for  insane,  162. 

STATIONARY  ENGINES  — 
See  Fires. 

STATUTE  OF  FRAUDS  — 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS  — 
See  Idmitation  of  Actions. 

STATXTTES  ~ 

Admissibility    of   extrinsic    evidence    with 

respect    to   approval    or   disapproval   of 

bill  by  executive,  836. 
Estoppel  of  public  officer  to  deny  validity 

of    statute    by    accepting    compensation 

thereunder,  284. 
Ordinance    as    "law"    within    meaning   of 

statutory  provision,  689. 
Preamble  as  aid  to  construction  of  statute, 

500. 

STOCK  ANB  STOGKHOLBERS  — 

Effect  on  sales  of  corporate  stock  of  seven- 
teenth section  of  statute  of  frauds  and 
equivalent  enactments,  991. 

STREET  RAIIiWAYS  — 

Stopping  or  leaving  vehicle  near  street 
railway  track  as  negligence,  1233. 

See  also  Carriers  of  Passensers;  Fnb- 
lio  Serriee  Corporations. 

STREETS  AND  HIGHIXT AYS  — 

Law  of  road  as  applicable  with  respect  to 
one  using  highway  for  play,  454. 

Statute  conferring  on  public  service  com- 
mission power  to  fix  rates  for  public 
service  corporations  as  interference  with 
municipal  control  of  highways,  62. 

Stopping  or  leaving  vehicle  in  dangerous 
place  in  street  as  negligence  precluding 
recovery  for  resulting  injuries,  1229. 

Use  of  streets  for  moving  buildings,  77. 

STUDENTS  — 
See  Schools. 

SUBCONTRACTORS  — 

Who  is  "subcontractor"  within  mechanic's 
lien  law,  801. 

SUBROGATION  — 

Payment  of  whole  debt  by  surety  as  essen- 
tial to  rig^t  of  subrogation  to  creditor's 
securities,  1183. 

SUBTERRANEAN  WATERS  — 
See  Waters  and  Wateroo«r«es. 


SURETYSHIP  —  Continued. 

Payment  of  whole  debt  by  fiUrety  as  essen- 
tial to  right  of  subrogation  to  creditor's 
securities,  1183. 

Right  of  surety  to  control  application  of 
payment,  587. 

SURVIVING  PARTNERS^ 
See  Partnersliip. 

TAXATION  — 

State  lands  under  contract  of  purchase  as 
subject  to  taxation,  129. 

TEUBGRAPHS  ANB  TEIiEPHGNES  — 

Duty  of  telegraph  company  to  notify  send- 
er of  delay  in  transmission  or  delivery 
of  message,  545. 

TBEATERS  ANB  AMUSSXENTS  — 

Amusement  contracts^  391. 


SUBWAYS  — 
See  Carriers  of  Passengers* 

SURETYSHIP  * 

Failure  of  principal  to  sign  obligation  as 
affecting  liability  of  surety,  1073. 


Sending  anonymous  letter  as  criminal  of- 
fense, 699. 
See  also  Bnress. 

TITUB  — 

See  Fire  Insuranee. 

TOIIXT  PREPARATIONS  — 
See  Intoxieatins  Iiiqnors. 

TRANSBflSSION  OF  MESSAGES  — 
See  Telegraphs  and  Telephones. 

TRAVELING  EXPENSES  — 
See  Asency. 

TREES  ANB  TIMBER  — 

liability  for  injury  to  trees  in  moving 
building,  80. 

TRESPASS  — 

Inconsistent  defenses  in  action  growing 
out  of  trespass  on  realty,  735. 

TRIAL  — 

Effect  of  admission  of  incompetent  evi- 
dence ho  trial  before  court  without  jury, 
660. 

TRUSTS  ANB  TRUSTEES  — 

Application  of  statute  of  limitations  as 
between  trustee  and  beneficiary  of  ex- 
press trust,  1018. 

UNCONTROLLABLE  IMPULSE  -•> 
See  Insanity. 

UNBERSTANBING  — 
See  Lihel  and  Slander. 

VACATION  — 
See  New  TriaL 


See  Streets  and  Rig^waysi 
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VENBOR  AND  PURCHASER  ~ 

Right  of  defaulting  purchaser  under  con- 
tract for  sale  of  land  to  relnnburaement 
for  improvements,  85. 

State  lands  under  contract  of  purchase  aa 
subject  to  taxation,  129. 

VENDOR'S  LIEN-* 

Existence  of  implied  vendor's  lien  where 
consideration  for  conveyance  is  agree- 
ment to  support  vendor  for  life,  288. 

VERDICT  — 

Validity  of  chance  or  quotient  verdict, 
1224. 

VERIFICATION  — 
See  CriatiAAl  Iaw. 

VIOUiTION  OF  lAW  -> 

See  Iiife  laanranee. 

VUliOAR  LANGUAGE  — 

See  Breseli  of  Peaoe;  Disorderly  Con* 
duet. 


See  Jeopardy. 


Existence  of  war  as  affecting  liability  of 
soldier  or  militiaman  for  injury  to  per- 
son or  property,  16, 

Righta  and  liabilities  of  alien  enemies,  189. 

Workmen's  compenaation  act  as  applicable 
to  injury  arising  from  war,  760. 

^Vir  ARR  ANTT  — 

Express  or  impliedr  warranty  on  sale  by 
sample,  311. 

'WATERS  AND  WATERCOURSES  — 

Right  of  landowner  to  sink  well  and  inter- 
cept subterranean  waters  supplying 
neighbor's  well  or  spring,  106. 


Contlmved. 

Right   to   harvest   iee   mm  betv< 
having   right   of   flovage 
proprietor,  782. 


rif«ariaje 


See  Waters  and  Wa^ 


WIIXS  — 

Construction  of  "and"  aa  "or,"  aad  vi<w 

versa,  in  construing  will,  306. 
Meaning  of  term  "lawful  heirs''  aa  oaed  in 

will,  1156.- 
Power  of  executor  or  administrator  with 

will  annexed  to  appeal   from  judgment 

refusing  probate,  1079. 
Revocation   of   will   of   woman   by   subM' 

quent  marriage,  1039. 
Right  of  person  who  is  merely  legatee  or 

devisee  to  contest  will,  905. 

WORDS  AND  PHRASES  — 

"And:"  construction  of  "and"  as  "or"  In 
construing  will,  306. 

"Citizen"  as  including  corporation,  joint 
stock  company  or  partnership,  875. 

"Family:"  persons  included  within  the 
term'  "family"  when  used  to  designate 
beneficiaries  in  insurance  policy  or  bene- 
fit certificates,  694. 

"Family  expenses:"  meaning  of  term 
"family  expenses,"  575. 

"Inherit:"  meaning  of  "inherit,"  "inher- 
ited," etc.,  386. 

"Law:"     ordinance  as  "law,"  687. 

"Lawful  heirs:"  meaning  of  term  "lawful 
heirs"  as  used  in  will,  1156. 

"Or:"  construction  of  "or"  as  "and"  in 
construing  will,  306. 

"Order  of  court:"  what  constitutes  "order 
of  court,"  1041. 

"Subcontractor:"  who  is  "subcontractor" 
within  mechanic's  lien  law,  801. 

See  also  Aeoident  Ineuraiioe;  Altera- 
tion of  laatmmenta. 

WORKMEN^S  COMPENSATION  ACTS 

Workmen's  compensation  act  as  applica- 
ble to  injury  arising  from  war,  760. 
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